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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two¬ 
fold* First, to provide a complete encyclopedic treatment of the whole 
body of die law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatemMit of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—^an innovation in encyclopedic writing—must immediately 
commend itself 


A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of g^eat convenience and value in legal research. 

An index is found in the back of each volume covering flie titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 


Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume This feature of supplementation which 
has proved so successful in modem digests and statutes conveniently, and 
with certamty, keeps each title constantly to date through current cases and 
new precedents. 


Corpus Juris Secundum represents the combined products of the highest 
editorial talent and manufacturing skill Its many excellent ^itorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 


in legal publications 


The Publishers 
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REPLEVIN 

This Title includes actions for recovery of specific personal properly by iwimxtiaff ddiveiy thereof, 
founded on right of possession, more particularly yrrits of replevm and statutory actions of and de- 
hveiy, actions to recovei* chattels, etc., nature and scope of the remedy in gfeneral, g[rounds of sudi 
actions and defenses thereto; by and agamst whom and as to what property they may be mamtamed, 
procedure therein, altematiTe or madental recovery of damages, verdict and judgment and enforce¬ 
ment thereof, review of proceedmgs, costs m such actions, and liabilities on and enforcement of se- 
cunties given in sueh actions. 

Uittm BOi in this treated cliewlicira In tUi iroA iM l>caeilptiTe-Word 

Analysts 

t DEFlMmONS, ABD BATDBE ABD SOOFS OF SEMEDT, §§ 1-S 

U PBOFEBTT BEOOVEBABLE §§ 9-41 
A. In General, §§ 9-18 

B Property Attached to, or Severed prom, Bealty, §§ l9-2i 
C Property in Custody of Law, §§ 25-41 

m. TITLB ABB BIOHT TO P0SSE8SI0B OF PLAINTIFF, §§ 42-52 

IV. TAXINO, DETEBTIOB, OB POSSESSION BT BEFENBANT, §§ 53-63 

V. OOBBinOBS FBEGEBENT, §§ 64-76 
VI BEFENSES, §§ 77-83 

VU JUBISBIOTIOB, VENUE, ABB TIME TO SUE ABB UHHATIOBS, §§ 84-83 
Vm PABTIES, §§ 89-^ 

T Y , PBEUMIBABT TAEIBO, BEBELIVEBT, ABB IMPOUBBIBO OF ntOl^TT, §§ 93-142 

A. Taking Property, §§93-126 
B Proceedings for Bedelivery, §§ 127-137 
C Delivery TO Third Persons OR Interveners, §§ 138,139 
D. Custody and Care of Peoperty, §§ 140-142 

See also desenptive word index in the back of this Voiame 
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XL EVIDBNOB, §§ 171-188 
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xn. TBIAL JUDGMENT, ENFOEOEMENT OF JUDGMENT, AND REVIEW, §§ 189-261 
A. Dismissal Ain> Nonsuit, §§ 189-^00 
B Scope of Inquiry, §§ 201-203 
C Trial in General, §§ 204-219 
D Verdict and Findings, §§ 220-237 
E. Judgment, §§ 238-259 
F Appeal and Error and Costs, §§ 260,261 

Xm, DAMAGES, §§ 262-291 

XIV IJABILITY ON BEPLEVm AND BEDEIJVEEY BONDS, §§292-^ 

A In General, § 292 

B Accrual or Release of Liability by Breach or Performance of Conditions, §§ 293-309 

1 PlatnitjSrs Bond, §§ 293^05 

2 Defendants RedeUvery Bond, §§ 306^309 

C Rights, Remedies, and Discharge of Sureties, §§ 310-^315 
D Extent of Liability, §§ 316-319 

Ew Conclusiveness of Adjudication in Replevin Proceedings, §§ 320^22 
F Enforcement of Liability, §§ 323-343 

Sub-Analysts 

L DBFmmONS, AND NATURE AND SCOPE OF BEMEDY--P10 
§ 1 Defimtionsr—p 10 

2 Nature and scope of remedy—p 11 

3 -Action at law and ex delicto—^p 13 

4 -As possessory action—^p 13 

5 -As mixed action—^p 15 

6 -As compared with, and distmgmshed from, other remedies—p 16 

7 Successive replevins—p 17 
& Cross-replevin—p 17 

n. PROPERTY RECOVERABLE-^ 17 
A In Generai^-P 17 

§ 9. Nature of property recoverable in general—p 17 

10 Records, writings, and documents—^p 18 

11 Bills, notes, checks, bonds or certificates of deposit—p 18 

12 Money or scnp—p 19 

13. Undivided shares m property—^p 19 

14 Articles manufactured from material taken—p 19 

15 Property on defendant’s person—p 20 

16 Property distramed—p 20 

17 Slaves—p 20 

18 Dead bodies—p 20 

B Property Attached to, or Severed from, Realty— p 20 
§ 19 Property severed from land m general—p 20 
20 Buildmgs—p 21 

See abo descriptive word index in the back of this Yolunie 
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H. PBOPSBTY BJBOOVBBiA BU—Contmned 

B Property Attached to, or Severed fro^, Realty —Contmued 
§ 21 Trees and timber—p 21 

22 Grow mg or standing crops—p 21 

23 Har\ ested crops—^p 21 

24 Minerals—p 22 

C Property ix Custody op Law —p 22 
§ 25 In general—^p22 

26 Propertj- seized under execution—p 22 

27 -Right of defendant in execution—^p 22 

28 -Right of stranger to execution—23 

29 -Property sold imder execution—p24 

30 Property seized under process of attachment—^p 24 

31 -Right of defendant in attachment—p 24 

32 -Right of strangers to attachment—^p 25 

33 -After making claim in other proceedmgs—p 25 

34 Property seized under wnt of replevin—p 26 

35 -Propert} in hands of ofncer—p 26 

36 -Property in hands of plaintiff in replevin—^p26 

37 -Property retained by defendant—p 27 

38 -Replevin after judgment in replevin—^p 27 

39 Property seized m satisfaction of fines—p 27 

40 Property seized for forfeiture under revenue laws—p 27 

41 Property seized in enforcmg crimmal law—^p 28 

m TITIiE Aim MaHT TO POSSESSION OP PIiAINTIPP—p 29 

§ 42 Necessity and suffiaency of nght to possession—p29 

43 Title or ownership of plaintiff—p 30 

44 -Equitable title or mterest—^p32 

45 -Supenonty of title—p 33 

46 Necessity of prior possession—p 33 

47 Title and right to possession of particular classes of persons-^ 34 

48 -Partners —^ 34 ' 

49 -Joint tenants and tenants in common—^ 34 

50 -Purchaser at sale under process or distress proceedmgs—p 35 

51 -Assignee, consignee, or pledgee—p 35 

52 -Other persons—p 35 

IV. TATTTK ft, DETENTION, OB POSSESBON BY DEFENDANT—p 36 
§ 53 Wrongful taking—p 36 

54 Wrongful detention—p 36 

55 -Detention w ithout wrongful takii^—p 37 

56 Possession of defendant—^p 37 

57 -Suffiaency of constructive possession—p38 

58 -Possession of officer who has sold property under execution—p 38 

59 -Possession of officer who has levied on but not taken possession of prop- 

ertj—p 39 

60 -Possession of execution or attachment creditor—p 39 

61 -Possession of person m possession for another—p 39 

62 -Estoppel to deny possession—p 40 

63 -Effect of voluntary surrender of property by plaintiff—p 40 

See also descriptive word index in the back of this Ydiime 
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Y. OOHDITIOITS PBEOEDENT—p 40 
§ 64 In general—p 40 

65 Necessity for demand and refusal—p 41 

66 -Property lawfully taken by, or m possession of, defendant—p 42 

67 -Property wrongfully taken by, or in possession of, defendant—^p 42 

68 — Property obtained from person without authonty to transfer—p 42 

69 -Property wrongfully converted—p43 

70 -Property taken under process—^p43 

71 -Where demand would have been unai ailing—44 

72 -Qaim of title and right of possession by defendant—p 45 

73 Sufficiency of demand and refusa^-p 45 

74 By and on whom demand may be made—p 46 

75 Time for making demand—^p 47 

76 Waiver of demand—^p 47 


YL DEFENSES—p 47 

§ 77 In general—^p47 

78 Invalidity of plaintiffs title—p 49 

79 Property m, or hen of, defendant—49 

80 Property in, or hen of, third person—p 50 

81 In actions for property taken on legal process—^p 50 

82 Set-off and counterclaim—p 51 

83 Waiver of, and estoppel to set up, defense—p 53 


YIL JTJBISDIOTION, VENUE, AND TIME TO SUE AND UMITATIONS—p 54 
§ 84 Junsdiction of subject-matter—p 54 

85 Junsdiction of the person—p 54 

86 Venue—p 54 

87 -Change of venue—p55 

88 Time to sue and limitations—^p 55 

Ym. PABTIES—p 56 

§ 89 Plaintiffs—p 56 

90 Defendants—p 57 

91 Intervention—p 59 

92 Substitution of parties—^p 60 


UL FBEUMINAEY TAKING, BEDELIYEBY, AND IMFOUNDING OF FBOPEBTY-ip 61 
A. Taking Property— p 61 

§ 93 In general—p 61 

94 Affidavit—p 61 

95 -Necessity—p 62 

96 -Requisites and sufficiency m general—^p63 

97. -Averments as to title and right to possession—^p 65 

98 -Averments as to taking or detention—^p 66 

99. -Averments as to demand^p 66 

100. -Descnption and value of property—p 66 

101. -Defects, objections, and amendments—p 68 

d02 -ConstmetLonr—p 71 

103 Replevm bond or undertaking—p 71 

104 -Necessity—p 71 

105. -Requisites and sufficiency—p 72 


See also descriptiye word index in the back of this Volume 
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JX. PEELOmrARY TAKINa, EEDEUVESY, ANB IMPOUNDlNa OF PBOPEBTY—Coniinned 
A. Taking Property —Continued 

§ 106 -Operation and eftect— p77 

107 -Defects, objections, anc anendment—77 

lOS -Inc’-ease of penain, arc new or aad^tional bond—p 79 

10^ - -Assignment of bone—SO 

110 Wnt, o’-de’", and sump’ons—SO 

111 -Issuance in general—pS3 

112 -Alias and plunesiints—^pSl 

113 -Requisites and sufficient m s^ereral—^p 81 

114 -Description of proper^*—p 82 

115 - Sennee and execution of requisition, wnt, or order in general—p 83 

116 -WTio maj serve and execute—p 83 

117 -Taking property under requisition, wnt, or order—^p 84 

118 -Citation on disposal or concealment of propert}—^p86 

119 -Failure to take property—p86 

120 -Defects, objections, and amendment—^p 86 

121 Return of writ—^p 88 

122 -Construction and sufficiency—^p88 

123 -Conclusiveness, impeachment or contradiction—^p89 

124 -Defects, objections, and amendment—p 89 

125 Appraisement of property^—p 90 

126 Delivery to plamtiff and effect thereof—^p 90 

B Proceedings for Redelivery— p 90 

§ 127 Nature and purpose—^p90 
128. Compliance with requirements m general—^p 91 

129 Affidavit—p 91 

130 Bond or undertaking—p 92 

131 -Operation, effect, and construction—^p 93 

132 Defects and obj echons—^p 94 

133 Waiver of nght—^p 94 

134 Failure to permit exerase of nght—^p 94 

135 Restoration of property taken from custody of court—p 94 

136 Impounding property—^p 95 

137 Redelivery to -defendant and effect thereaf—95 

C Delivery to Third Persons or Interveners— p 95 
§ 138 Third persons—^p95 
139 Interveners —p 95 

D Custody and Care of Property— p 96 
§ 140 In general—p 96 

141 Nature of possession—p 96 

142 Heatings to determme possession pending suit—p 97 

Z. PISABlNGI^p 98 

§ 143. In general—p 98 

144 Declaration, petition, or complaint—p 98 

145 — Form and requisites—p 98 

146 -Conformity to writ or affidavit—^plOO 

147 -Averments as to venue—100 

148 -Averments as to title and right to possesdon—100 
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151 -Averment of demand—^p 106 
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195. -Miscellaneous grounds—p 144 
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I DEFINITIONS, AND NATURE AND SCOPE OP REMEDY 


§ 1. Definitions 

Replevin Is an action at law for the recovery of ape- 
clllo personal chattels, wrongfully taken and deUlned, 
or wrongfully detained', with damagea which the wrong¬ 
ful taking or detention has occasioned, claim and de¬ 
livery la the statutory remedy given In some Jurisdic¬ 
tions In lieu of the common-law action of replevin 

Replevin is an action at law for the recovery of 
specific personal chattels, wrongfully taken and de¬ 
tained, or wrongfully detained, with damages which 


the wrongful taking or detention has occasioned ^ 
The term "replevy'* means to redeliver goods which 
have been distrained to the onginal possessor of 
them on his giving pledges * *TR.eplevied** used m 
its techmcal sense, means delivered to the owner ^ 

Claim and delivery In some jurisdictions the 
statutory remedy given in heu of the common-law 
action of replevin is styled claim and dehvery^ 
Qaim and delivery is an action to detennme Ae 


1- CaJ—'Frcderlclui ▼ Tracy. 88 P 
750 88 CaL 668 
64 GJ p 416 note 1. 

Otim | 

(1) In sreneral 

DC.—‘Wardman-Justtoe Kotora ▼ 
Petrie. 89 P2d BIS, 59 AppDC. 
26S, 69 A.LJEL 648 

Ohio—Allianee Acceptance Oorp v 
SicLAughlin, App, 69 KBLSd 28. 
81 

64 CU p 416 note 1 M 

(2) Replevin la primarily a form 
of action for the recovery of personal 
property which has been taken or 
withheld from the owner unlawfully 
—Harlan A Hollingsworth Corp. v 
McBride. DeL. 69 A.2d 9.11 

(8) Th& hction of ''replevhi’* is a 
law action reQUiring return to^ or re¬ 


covery by, a person of goods or chat¬ 
tels wrongfully taken or retained 
and the right of immediate posses¬ 
sion.—Landis Mach. Co v Omaha 
Merchants Transfer Co, 6 NW2d 
880. 884, 142 Neb 289, reheard 9 N 
W2d 198. 142 Neb 889 

(4) ''Replevin*' is summary action 
to recover possession and damages 
for unlawful detention of personal 
property—Mason v General Machin¬ 
ery & Supply Co., 11 P2d 802, 808. 
91 Colo 69 

<6) An action of "replevin** is a 
personal one ex delicto brought to 
recover goods unlawfully taken or 
detained—John j Gtemalski Hard¬ 
ware v Baird. 299 NW 767, 769, 298 
MKdb 662. 186 A.L.R. 1165 

(6) "Replevin*' Is personal action 

10 


to recover possession of goods or 
chattels unlawfully taken, or to test 
validity of taking-^Btarman-Hull Co 
V Burton, 148 So 298. 106 Sla. 409 

Si Ala.—Kirk V Morris, 40 Ala. 226, 
229 

64 C J p 676 note 2 

8, Mass—Steuer v Maguire, 66 N 
H. 706, 182 Mass 676 
64 aJ p 676 note 8 

4 , ITS—Oakes v Laka Idaho. 64 S 
Ct 18, 290 ITS 59, 78 L.Ed. 168 
Idaho—^Preston A Blair Co v Rose 
61 P 2d 209, 66 Idaho 114 
Minn.—A ft A Credit Co v Ber- 
Qulat, 41 NW2d 682, 280 
808 

64 CJ p416 note 2. 
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right to possession of personal property^ or the title 
thereto ® For the purpose of unifonnit\, the term 
"replevin** usually will be used throughout this 
title 

TruU of nghi of property “Tr al of right of 
property,” as provided by statute, is a form of an 
action of repleMn without tormal pleadings • The * 
term "tnal of right of properly” is app led m some 
junsdictions to a statu*or> reined\ gi\en lor the 
determination of title to property seized under at- *' 
tachment, discussed m Attachment § 349, execution, \ 
considered m Executions § 166, sequestration, dis¬ 
cussed in the C J S title Sequestration § IS, also 57 j 
CJ p 24S note 62-p 251 notes 53, 54, or other like 
wnt or process when it is claimed b}* a third person ^ 
not a party to the writ | 

Intervention and third opposition In some civil * 
law jurisdictions, a proceeding substituted for the 
common-law action of reple\ in ^ 

Rezcndication An action of re\endication, in the 
avil law, IS an action b\ which a man demands a 
thing of which he claims to be owner ® 

§ 2 Nature and Scope of Remedy j 

Replevin ie one of the moct ancient actions known I 


to the law, taking its name from the object of Its proc¬ 
ess In some jurisdictions the proceeding is purely statu¬ 
tory and the common-law writ Is considered to be abol¬ 
ished, but In other jurisdictions the action Is still con- 
trclled by the common law, subject to such modifica¬ 
tions the-eof as are made by the statutory provlaions 
regulating the action 

Replevin is one of the most ancient actions 
known to the la\\,i® taking its name from the object 
of Its process it onginated in common law as a 
remedy against the wrongful exercise ot the right oi 
distress for rent,i- and accoramg to some autnonties 
couM onij be maintained in such a case,^® but d> 
the w eight of autnontj the remed> is not and never 
was restricted to cases of wrongful distress in the 
absence of any statutes relating to the subject but 
IS a proper remed> for any unlaivful taking 
Rep!e\in has been said to be an extraordinary 
remedy 

Statutory prozistons and modificatioiis It has 
been sa d that the action of replevin is not, stnctl} 
speaking, a common-law action, but mainl>, if not 
entireh, of statutory ongin and of a peculiar na¬ 
ture^® Generally, replevin proceedings are largeh 
affected bj statute,!^ which may fix the procedure 
to be followed,^® and such a statute must be stnctl> 


6 . MlniL—A. & A. Credit Co v Ber- 
quist, supra. 

54 aj p 416 note 8 
Whan actlciL Uas 

The statutory action of “claim and 
dOlivery,** beinff an action ax delicto 
founded on a tortious detention of 
persons! property and partaking of 
nature of common-law actions of re¬ 
plevin and of trover, lies to recover 
possession of chattels wrongfully de¬ 
tained or their value —Heiser v 
Severy, 158 P2d 501, 117 Mont. 105. 
160 AJSmIL 819 

cnalmaat ot speolal propeirty Interest 
Claim and delivery statutes, which 
permit seizure of property by or 
against one claiming only special 
property interest therein, indicate no 
intention to give one having such In¬ 
terest less protection than absolute 
owner of property —Roberts v 
Mooney, 27$ KW 878, 65 SJ> 287 
e. Minn.—A. A A. Credit Co v Ber- 
quist, 41 NW2d 582, 280 Minn. 
SOS 

7 HL— npBWord V. Doss, 278 HI 
App 1. 

^ -0 9 .—Featherman v Iiouisiana 
State Seminary, C-CJLia., 8 FCas. 
No 4,718, 2 Woods 71. 

S. ITS—Monagas v Vidal, CA. 
Puerto Rico, 170 F2d 90. 105. cer¬ 
tiorari deni^ 69 S.Ct. 488. 835 IT 
S 911. 93 JjJSa. 444 

10 . lU.—General Motors Acceptance 


Corporation v Vaughn, 198 NR 
4S3 358 III 541 

N T —Stone v Church. 16 N T S.2d 
512. 172 Misa 1007 
11 . NY—Stone v Church, supra. 

18 . X Y —Sinnott v Feiock, 59 X R { 
263 165 XY 444 SO Am.S R. 736. 
53 D.R.A. 5G5—^Kurzweil v Story, 
etc.. Piano Co, 159 XT& 281, 95 
Misc. 4S4 

I 

13. DC—Palmer v King, 41 App 
DC 419 IJ.RJL1916D 278, Ann. 
Cas.l915C 1139 
54 G J p 417 notes 8 , 9 

I4i XY—Stone \ Church, 16 NY 
S 2d 512, 173 Misa 1007 
54 C J p 417 note 10 

18. m —Ogrodnlk v. Capron, 74 X R 
2d 63. 382 HlJLpp 188 

le. DC—Corbett v Pond, 10 App 
DC 17 

54 C J p 417 note 15. 

17. R.L—Chemlek v National Sure¬ 
ty Co.. 148 A. 418. 50 RJL 419 
validity 

The statutes relating to the sale 
and replevin of railroad scrap metal 
are within the power conferred by 
the constitutional provision that 
laws may be passed regulating the 
sale and conveyance of personal 
property and come under the proper 
designation as a police regulation.— 
Brie R. Co v Israel Bros. Co., 17 
NR 2 d 981, 59 Ohio App 259. 
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Applicatloa to aU wxits 

The Replevin Act applies to sll 
writs of replevin, including those is¬ 
sued by tenant to replevy goods 
while under seizure by a landlord un¬ 
der a distress for rentw—Sork v Da- 
{bel. 2 A.2d 521 138 Pa.Super 169^ 
Drumgoole v liyle, 30 Fa. 8 uper 468 
ProvldoBs of Beplsviii Act held 
not snsptndsd by rules of civil pro¬ 
cedure except in procedural matters. 
VS —Savada Broa v Conville, DC. 
Pa., 8 FR.D 127 

Pa—Oblender's Inc, v £*reed, 69 
Pa-Diat 4b Co 173, 51 Ijanc.Rev 
415 

Bffset of Cttvll Vraotloe Ac* 

The section of the Civil Practice 
Act providing that new parties may 
be added and parties misjoined may 
be dropped by order of the court as 
the ends of Justice may require was 
not intended to dispense with any of 
the requirements of the replevin act. 
—Ogrodnlk v Capron, 74 N.R2d 83, 
832 HLApp 138 

1 & Pa.—Hastings v. Neely, 82 Bs. 
Dist. A Co 448—Bordow v. Mid- 
Valley Silk Co.. ComJPL. 49 Ladk. 
Jur 127—Bender v Hazleton Nat. 
Bank. ComJPL 38 LuaLegReg 83. 
R.I.—McDonald v Brown* 199 A. 

760, 61 RJL 40 
SnpplsBBSBtal pvovIsUtts 

(1) Practice in replevin actions 
held controlled by Replevin Act and 
provisions of praeUcs act supple- 
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foUowed,^^ alihougli it has been held that mformah- 
ties and shght technical errors m procedure will not 
depnve a party of his substantial rights under the 
statute In some jurisdictions the action of 
replevin is still controlled by the common law, sub¬ 
ject to such modifications thereof as are made by 
the statutory provisions regulating the action,2i and 
a statute which extends the applicaticm of the rem¬ 
edy to cases to which it did not extend at common 
law has been held not to repeal or supersede the 
common-law remedy 23 In other jurisdictions the 
action is regarded as purely statutory the com¬ 
mon-law writ of replevin has been considered to be 
abohshed, and the action oannot be maintained ex¬ 
cept under the statute.*^ 

In Its origm the allowance of the writ was con¬ 
fined to cases where there had been a tortious tak¬ 
ing, but by virtue of statutes the remedy has been 
extended to cases of unlawful detention, although 
the onginal taking was lawful, as discussed infra 
§ 55 While at common law the action tested only 


the nght of possession at the time of the commence¬ 
ment of the action,25 under the statutes the prevail¬ 
ing party may have alternative judgment for the val¬ 
ue of the property as well as for possession, where 
the losing party retains possession, as discussed infra 
§ 251 A statutory action to recover the possession 
of specific personal property, in the nature of an ac¬ 
tion of replevin, is subject to the same general rules 
as other civil actions 2® 

Claim and dehvery The statutory action of 
"claim and delivery” has been held to be only a 
modification of the common-law remedy of replev- 
in,27 and merely a substitute therefor,*® and has 
been held to be substantially the same as that rem¬ 
edy 25 However, it has been said that the remedy of 
claim and delivery is not an mdependent form of 
action,*® but is merely an auxiliary remedy available 
m any action wherein plaintiff has a present nght 
to possession of personal property An action for 
the recovery of speafic property is in effect an ac¬ 
tion for claim and delivery ** A person seeking 


mentlng It.—Buss Soda Fountain Co 
V Victor Pastry Shoppe, 190 A. 876, 
125 Pa.Saper 462. 

(2) The section of Replevin Act 
providing that provisions of Civil 
Practice Act shall apply to all pro¬ 
ceedings thereunder in courts of rec¬ 
ord, except as otherwise provided, 
indicates legislative intent not to 
limit procedure under Replevin Act 
but to supplement it by Rules of 
Civil Practice Act to achieve greater 
uniformity of procedure unless those 
rules are in conflict with express 
terms of Replevin Act.—Harbeck v 
Lyon, 70 KR2d 208, 829 lUJVpp 642 
19 Ill—Universal Credit Co v An- 
tonsen, 29 XK2d 96, 874 Ill 194, 
180 AX.R. 626—Ogrodnlk v Cap- 
ron, 74 NF.2d 68, 832 nij^pp 188 
Pa.—Felnberg v Beecher, Com PI, 
82 3>eLCo 7 

AppUoaiiOB to paxtloulav tnussaetloa 
and f aets 

The statute providing that railroad 
shall not have the beneflt of the act 
relating to the sale and replevin of 
railroad scrap metal if railroad's au- 
perintendeut, managing agent, or re¬ 
ceiver should sell or dispose of scrap 
metal in ouantitieB less than one ton 
or without delivering a bill of sale, 
does not deprive railroad company of 
its right under snbseadent sections 
of the act relating to the sale and 
replevin of railroad scrap metal, if 
it is merely shown that at some time j 
it sold metal without complying with 
thh act, since the statute hi uuaa- 
tiou applies only to the transdction 
and facts In oontPoversy-T^Srle R. 
Ca.ry Israel Bros. Cow,. 17 !t7B.2d 
981^ 69 Ohio App. 269 
aou BL-^aplsta v. ^uhnes 6b 9le- 


grist Hardware Co^ 262 lUApp 
610 

fll NT—Stone V Chur<di, 16 NTS 
2d 612, 172 Mlsc. 1007 
54 aj p 417 note 11. 

82. NC—Duffy ▼ Murrill, 81 NC. 
46 

88. Conn.—D’Addarlo ▼ Abbott, 24 
A2d 245, 128 Conn. 606—M. Itzko- 
witz & Sons V Santorelll, 21 A.2d 
876, 128 Conn. 195 

Fla.—^Harman-HuU Co v Burton, 148 
So 298, 106 Fla. 409 
Ill—Universal Credit Co v Anton- 
sen, 29 NE.2d 96, 874 lU. 194, 180 
A.L 1 .R. 626—Ogrodnik v Capron, 
74 NF.2d 68, 832 RlApp 138 
Extent and scope 

(1) Fxtent and scope of replevin 
action are regulated by statute— 
Greneral Motors Acceptance Corpora¬ 
tion V Vaughn, 198 NB. 488, 858 Ill 
541 

(2) Replevin applies only when 
authorized by a statute, except in 
cases of distress for rent—Shoemake 
V Federal Credit Co., 192 So 561, 
188 Miss 688, followed in 192 So 
665 

Beplevia Is sni generis and govern¬ 
ed by its own provisions as found 
in the code.—Shodmake v Federal 
Credit Co, supra—Ellison v Lewis, 
57 Miss. 688 

91. Fla.—State ex rel Heavelow v 
Frederick, 168 So 886. 121 Fla. 494 
64 aj p 417 note 18 
OonUtlona 

Statutes held to govern replevin 
proceedings and to provide only con- 
djtiotts under whltOi defendant in re¬ 
plevin may have judgment against 
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plaintiff.—State ex reL Heavelow v 
Frederick, supra. 

25. Kan.—Wilson v Fuller, 9 Kan. 
176 

Okl—Humphrey T Baker, 176 P 896, 
71 Okl 272 

86b Ohio —Automobile Finance Co 
V Munday, 80~ NJL2d 1002, 187 
Ohio St 604 

87 Ky—Corpus Juris gnoted Sa 
Farmers & Depositors Bank v 
Taylor, 162 SW2d 764, 765, 290 
Ky 774—54 OJ p 417 note 20 

88. Ky—Stimson's Ebc*X v Tharp, 
144 SW2d 1081, 284 Ky 889—Hal¬ 
comb V Phipps, 240 S.W 868, 194 
Ky 648 

89. Or—Gtordan v Briody, 184 P2d 
431, 170 Or 410, 146 A.L.R. 898— 
Ylvich V Kalafate, 92 P2d 178, 
162 Or 365 

54 C J p 418 note 22 
80. Cat—^Faulkner v Santa Barbara 
First Nat Bank, 62 P 468, 180 
Cal 268-^steUo v Bell, 148 P 
948, 27 CalApp 102 

8L Utah.—Kunz v Nelson, 76 P2d 
677, 94 Utah 186, 115 A.LJEt 1822 
54 C J p 418 note 24. 

Provisional remedy 
Claim and delivery Is provisional 
remedy, which may be used in con¬ 
nection with action to recover pos¬ 
session of personal property for pur¬ 
pose of placing it in constructive 
oustody of court for delivery to pre- 
vailizig litigant in accordance with 
terms of Judgment ultimately ren¬ 
dered.—Roberts v Mooney, 276 NW 
378, 65 SD 287. 

88. Ky —People’s Nat Bank v 
Jones. 6; aW2d 17, 249 Ky 468 
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a remedy in an action in claim and delivery must 
follow the course laid down in the statute, since 
the remedy is penal in its nature.^® 

§ 3. -Action at Law and Ex Delicto 

since replevin It strictly s proceeding at law, the 
remedy cannot be Invoked In a purely equitable suit 
The action Is one ex delicto and not ex contractu 

Since reple\in is strictly a proceeding at law,®^ 
the remedy cannot be invoked in a pu*^e^} equitable 
suit,®» as for rescission, modification, or canceliaf on 
of a contract,^® or to compel perfomance of a 
trust,57 nor may the court, in a replevin action, 
administer equity or apply prmciples cognizable 
only in equity 55 it has been held, howe^e^, that 
a statutorj" action of replevin maj* be sufEcienth 
flexible to allow determination of equitable nghts 


when such rights relate to the property or nghts 
arising out of the contract, and not to the rescis¬ 
sion tnereof s® It is an action ex delicto and not 
ex contractu,^® and all pe’-sons who participate in 
j the tort are liable either jo*ntly or severally.^5 

§ 4 -As Possessory Action 

I ' Replevin Is a possessory action, the gist of which 

Is the plaintiff’s right to Immediate possession of the 
property, which Is the subject of the action, and the 
oefendant’s wrongful taking or wrongful or unlawful 
' detention The primary object Is the recovery of the 
• property itself with damages for the taking and deten¬ 
tion, and secondarily the recovery of a sum of money 
I equivalent to the value of the property taken and de- 
> tained, with interest thereon 

I Replevin is a possessor} action ^5 The property 
I IS the subject of the action ^5 The gist of the ac- 
I tion IS plaintiffs right to immediate possessions^ ana 


83. S.C—Weaver Plano Co v Cur¬ 
tis, 156 SR 291 158 Sa 117 

84, XT S —Witherspoon v Choctaw 
Culvert & Machinery Co, CC.A. 
Ark., 56 F 2d 984 

54 C J p 418 note 25 
JLetloii held one at law sad aot in 
equity 

Ill—General Motors Acceptance Cor¬ 
poration V Vaughn, 193 NR 488, 
858 Ill 541. 

A Qlslm sad deiivezy sotloa is an 
sxstion at law—Middleton v Robin¬ 
son, 25 SR2d 474, 202 SC 418 

85 Ohio —^Foster v Robinson 15 
Ohio Supp 68—^Ireland v. Loomis, 
17 OhloCirCt 37 

86. Arlz.—Meyer v Blgham, 141 P 
726, 16 Ariz. 212 

54 CJ p 418 note 25 

87. NT—Gats v Gats, 87 NTS 
2d 621. 275 AppDiv 77L 

88. Miss.—Myers v Daughdrlll, 141 
So 688, 168 Miss 298 

89 Old —OocpiiB Juris citsd in 
Thacher v International Supply 
Co, 54 P2d 876, 881 176 Old 14— 
Pease v Golightly 35 P2d 469, 
168 Old. 582, 94 A.L.R. 956—Kan¬ 
sas City Hay Press Co v Wil¬ 
liams, 151 P 570 51 Okl 6 
Settlement of all equities between 
the parties growing out of the 
main controversy see infra 6 202 

40. Mich.—John J GaxnaJsld Hard¬ 
ware V Baird, 299 NW 757, 298 
Mi<dL 662, 186 A.L.R. 1155 
Miss.—Garmon v Fitzgerald, 151 So 
726, 168 Miss. 632 

Pa.—^Rinehart v Rebert, Com.Pl., 64 
York LegRec. 165. 

54 OJ p 418 note 27 
AotloiL sounding hL tort 
Del—Mills Novelty Co ▼ Transeau, 
196 A. 187, 9 WWHarr 86. 


maim and deUvery held an action ex 
dSlioto 

Mont.—Heiser v Severy, 15S P 2a 
501, 117 Mont. 105. 160 A.LR. 819 
4L HI—Christy v Ashlock, 98 HI 
App 651. 654 

48. US —^Banque de France v Chase 
Nat. Bank of City of New York, 
aCA-NT., 60 F2d 703 
Ark.—Smith v Checker Cab Co, 184 
SW2d 901, 208 Ark. 99—Garrett 

V McAtee^ 115 SW2d 1092, 195 

Ark. 1123 I 

Colo—Barslund v Anderson, 108 P 
2d 23. 106 Colo 238—>Wyman v 
McCarthy, 26 P2d 245, 98 Colo 
840 

Del—Mills Novelty Co v Transeau, 
196 A. 187, 9 WWHarr 86 
Fla.—Bringley v C L T Corpora¬ 
tion. 160 So 680, 119 Fla. 629— 
D^co Light Co. V John Le Roy 
Hutchinson Properties! 128 So 831, 
99 Fla. 410 

HI—Ogrodnlk v Capron, 74 NJB.2d 
83, 332 HI App 138—Greenspahn v 
Ehrli^di, 277 HI App 322 
Ind.—Meyer v Deifenbach, 193 NR 
693, 100 lnd.App 360 
Md.—Rowan v State, to Use of 
Grove, 191 A. 244 172 Md. 190 
Mich.—^Multiplex Concrete Machinery 
Co. V Saxer, 17 NW2d 169, 810 
Mich. 248—Broughton v Detroit 
Trust Co, 261 NW 115. 271 Mich. 
701 

Minn.—Seebold v Buatermann, 13 N 
W2d 789, 216 Minn. 566, 152 A.L. 
R. 586 

Mlsa—Shoemake v Federal Credit 
Co, 192 So 661, 188 Miss 688, fol¬ 
lowed in 192 So 565—Roberts v 
International Harvester Co., 180 
So 747, 181 Miss. 440—'fumage ▼ 
Riley, 158 So 785 172 Mias. 88 
Mo—^Rankin v Wyatt, 78 SW2d 
764, 335 Mo 628, 94 A.L.R. 941— 
National Bond''Investment Co 

V Mound City Finance C6. App. 
161 &W2d 664—Hannibal Inv Oo. 

13 


V Schmidt, App. 118 SW2d 104$ 
—Ball V Da^-is App, 107 SW2d 
S7—Harrington v Interstate Se- 
curit’es Co App, 57 SW2d 488 

NJ—McClellan v. F A. North Co, 
1S7 A. 3S7, 14 N JMise 760 affirm¬ 
ed 191 A. 753, 118 NJLaw 168 
NM—Johnson v Terry, 149 P2d 
795 48 NM. 253 

NY—Hofferman v Simmons, 49 NR 
2a 528 290 NY 449—Poider v Sim¬ 
mons 49 NR2d 523 290 NY. 449 
motion denied 49 NR2d 624, 290 N 

Y 668—Rivera v Simmons, 49 N 
R2d 528, 290 NY 449—Smith v 
Simmons 49 NJEL3d 528, 290 NY 
449—^International Import & Ex¬ 
port Corp V Eh>stein. 71 N Y S 2d 
373, 189 Misc. 401—Ganger, Inc, v 
Angeli. 283 NYS. 61. 157 lOsc. 143, 
reversed on other grounds 287 NY 
S. 848, 159 Misc. 464—Steiner v 
Helfrich, 275 NTS. 424, 158 Misc 
520—Kimburg v Mayer, 273 N Y S. 
67, 151 Misc. 498—mark v. Tri- 
State Discount Co., 271 NYS 779, 
151 Misa 679 

Ohio—^Foster v. Robinson, 16 Ohio 
Supp 63 

OkL—Cherry v Sharp, 45 PAd 70 
172 Okl 24L 

Or—^Ylvich V. Kalafate, 92 P2d 178, 
162 Or. 365 

Pa.—Winner v Messinger, 69 A.2d 
172, 165 Pa.Super 507 
Tenn.—Mhrlln v Merrill, 156 SW2d 
814, 25 TennA.pp 328 
Wla—Confidential Loan & Mortgage 
Co V Hardgrove. 48 NW2d 466 
259 Wis. 346. 

64 C J p 418 note 29 
flimWw ys deUvary aettou 
Or—Ylvich V Kalafate, 92 P3d 178 
162 Or. 365 

48. Nev—Clarke ▼ Johnson, 187 P 
510, 43 Nev 859. 

44. Cai—Smith T Wilson, 86 P2d 
7i5,1 Cal App 2d 297 
Del—Mills Novelty Co. v Tnmseau, 
196 A. 187, 9 WWHarr. '95. 
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defendant’s wrongful taking^® or wrong^ or un¬ 
lawful detention.^® The issues to be determined are 
plamtifFs present nght to possession of the prop- 
erty^7 and defendant’s unlawful detention or posses¬ 
sion.^® So It has been held that the question of 
title is not necessarily involved m such an action^^® 
although it may, in some arcumstances, be put in 


issue and litigated,®® as where title determines the 
nght of possession ,®i but it has also been held that 
the action may be considered as a means of trying 
title to the property involved and an appropriate 
form of action in which to determine which of two 
contending parties is the owner®® The value of 
the goods is only important as fixing the amount of 


D G.—Ckttpns JtaiM oitad la X>aiiie v 
Price, MuilApp, 68 A.2d 767 769 
PLa.—Ocopcui dUxIs cited In Brln^rley 
V C L T Corporation, 160 So 680, 
688, 119 Fla. 529—Deloo l.lffht Co 
T John liO Roy Hutchinson Prop¬ 
erties, 128 So 881, 99 Fla. 410 
Iowa.—'TVilson v Findley, 275 XW 
47, 228 Iowa 1281. 

Miss —Shoemalce v Federal Credit 
Co, 192 So 561, 188 Miss. 683, 
followed in 192 So 565 
3Io—Clndrlck v Scott, 42 S.W2d 
957, 226 MoAdp 158 
Xeh.—^Barstow v Wolff, 26 XWSd 
890, 148 Xeb 14. 170 JLLuIL 118 
XY—'International Import & Re¬ 
port CoTp ▼ Epstein, 71 XYS2d 
378,189 Misc. 401 

Ohio—Universal Credit Co v Gh)S- 
ney, 46 XE.2d 306, 70 Ohio App 
379 

OkL—Rostykus v Fidelity Finance 
Co., 228 P2d 126 208 Okl 442— 
Fenton T Younsr Che\*ro1et Co, 127 
P2d 813 191 Okl 161—Reisinger 
T Van Huss, 9 P2d 724, 156 Old 
8 

Or—Ylvich V KaJafate, 92 P2d 178. 

162 Or 865 
54 CJ P 418 note 81 

qialm and delivery action 
Or—^Ylvich v Ealafate, supra. 

4 B, D G.—Corpus JUns cited in 
Baine v Price, Mun.App, 68 A.2d 
767, 769 

Mich.—United Store Fixture Co v 
Grubiak, 284 XW 602, 287 Mich. 
671. 

54 CLJ p 419 note 82. 

4e. J> C.— Corpus JUHs cited In 
Dalne v Price, Mun.App, 68 A.2d 
767. 769 

Fla.—^Fa\li8 V Atlas-Imperial Diesel 
Engine Go, 168 So 516, 121 Fla. 
185—Delco Light Co v John Le 
Roy ECutchlnson Properties, 128 So 
881, 99 Fla. 410 

lowa^—McDonald v Johnston, 266 X 
W 676 218 Iowa 1862 
Midh.—United Store Fixture Cb v 
Grubiak 284 XW 602, 287 Mich. 
67L 

Mo—Rankin v Wyatt, 78 8 W2d 
764, 885 Mo 628, 94 ALH. 941— 
ClndrlCk v. Scott, 42 S.W2d 957, 
226 UOAPP 168. 

Ohio.—'Xiederlefaner v Weatherly, 69 
XE.2d 787, 78 Ohio App. 268, ap¬ 
peal dismissed 67 XJaL2d 718, 146 
Ol^ St. 697 
54 Cjr p 419 note 22. 


fn«i.<Tw amg deiivenr action 
Or—Ylvich r Ka'afate. 92 P2d 178. 
162 Or 865 

47 US—Witherspoon v Choctaw 
Culvert & Machinery Go, CdA. 
Ark.. 56 F2d 9S4 

Ariz.—Valley ChevTrolet Co v O 
S Stapley Co, 72 P2d 945, 60 Ariz. 
417 

Colo—Brown v Driverless Car Co, 
280 P 488, 86 Colo 216 
DC—Jackson v Goode, Mun.App, 
49 A.2d 918 

Fla.—^Brlngley r CL I T Corpora¬ 
tion 160 So 680. 119 Fla 529 
Ill—Greenspabn v Ehrlich. 277 Ill 
App 822 

Ind.—Meyer v Deifenbach 198 XE 
693. 100 Ind.App 860 
Me—Archer v iBtna Casualty Co.* 
55 A.2d 135, 143 Me 64 
Mlsa—Pittman v BSberhart Dental 
Supply Co, 150 So 813, 168 Misa 
28 

Xeb —Loyal’s Auto Exdiange v 
Munch, 45 XW2d 913, 168 Xeb 
628—State ex rel Sorensen v Ver- 
digre State Bank, 264 XW 765. 185 
Xeb 278 

X3I.—State ex rel Sandoval v Tay¬ 
lor, 87 P2d 681 48 XM. 170 

XY—Steiner v Helfrich, 275 XYS 
424, 158 Misc. 520—Clark v Tri- 
State Discount Co, 271 XYS 779. 
151 Mlsc. 679—^Loeb v Bank of 
Manhattan Go, 18 XYS 2d 497 
Ohio—Jackson v Odpelan, 198 XE. 

596 50 Ohio App 414 
Pa—Goss Printing Press Co v Red¬ 
mond, 168 A. 264, 805 Pa 518 
Tenn—Jenkins v Frcuiks* 216 8W 
2d 694, 81 Tenn App 891 
Wash.—Apgar v Great American In¬ 
demnity Go.. 18 P2d 46, 171 Wash. 
494, 87 A.L.R. 29L 

Wyo—Yellowstone Sheep Co v El¬ 
lis, 96 P2d 885, 56 Wyo 68 
54 aJ p 419 note 84 
maim and dellvecy 
Ordinarily only question involved 
in action in claim and delivery Is 
right to possession of article in con¬ 
troversy 

Idaho —Commercial Credit Co v 
Mizer, 296 P 580, 50 Idaho 888 
SJO—Aalseth v Simpson, 281 XW 
289, 57 SJ> 118 
Basis of Judgment 
Seller’s right to possession of au- 
tomohila sold to Infant electing to 
disafnrm sale contract, was only 
question on which Judgment in sell¬ 
er’s replevin action against buyer for 
possession thereof could rest.—Mos- 

14 


ko V Ehrsythe, 76 P2d 1106, 102 
Colo 116 

48. Fla—^Demmon v MUlsom, 180 
So 462 100 Fla 955 
Xeb—State ex rel Sorensen v Ver- 
digre State Bank, 264 XW 766, 
185 Neb 278 
64 C J p 419 note 85 

49 DC—Jackson v Gooda Man 
App. 49 A.2d 918 

Fla—Pavlls v Atlas-Imperial Diesel 
Engine Co, 168 So 616, 121 Fla 
185—^Delco Light Co v John Le 
Roy Hutchinson Fropertiea, 128 So 
881, 99 Fla 410 

D1—Greenspabn v Ehrlich, 277 Ill 
App 822 

Md —^Rowan v State, to Use of 
Grove 191 A. 244 172 Md. 190 
Miss—^Tumage v Riley, 158 So 785, 
172 Miss 88 
64 C J p 419 note 86 

50l DC—Costikyan v Sloan, 88 
App DC 420 

Fla—^Pavlls v Atlas-Imperial Diesel 
Engine Co, 168 So 515, 121 Fla. 
185 

Pa—Winner v Messinger, 69 A 2d 
172, 165 PaSuper 607 
Ordinaxily, hut not necessarily, a 
question of title becomes an issue 
in an action of replevin.—Xovak v 
Stata Md., 72 A.2d 728 

61 Miss—^Tumage v Riley, 158 So 
785 172 Misa 88 

Title and right of possession are 
the matters to be determined In a 
replevin action 

Xeb —Loyal’s Auto Exchange v 
Munch, 45 XW2d 918, 153 Xeb 
628 

NY—Hipsley v Hipsley. 60 XYS.2d 
10, 186 Misc 458 

Pa—^Blossom Products Corp v Na¬ 
tional Underwear Co, 191 A. 40, 
825 Pa 888—Royal Batting & Felt¬ 
ing Co V Klein, 27 A.2d 689, 149 
PaSuper 622—CL I T Corporation 

V Grosick, 167 A. 440, 110 PaSu¬ 
per 165—^Thew Shovel Go v Fish¬ 
man, 18 PaDlst. & Co 407—Shaub 

V Heidig, Com PL, 45 LanaRev 
650 

SSL Minn.—Seebold v Eustermann, 
18 XW2d 789, 216 Minn. 566. 162 
AJLuR. 585 

Pa—American Safety Table Co v 
Rex Shoe Corp., Com PL, 41 Luz 
Leg Reg 289 
PersMent claim of title 
Suit for specific property Involves 
persistent dlaim of tltla—National 
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the penal sum m the bond.^^ 

The pnmary object of the action is the reco\eo 
of the property itself^* \Mth damages for the taking 
and detention,55 and secondanh the reco^erj of a 
sum of money eqmvalent to the %a!ue of the propert> 
taken and detained, with interest thereon 55 Beirg 
purely possessory, reple\in is not a proper remec\ 
for the collection of a debt,®" or to recover money 
due on account,®® or to eniorce a mere contractual 
duty 55 Likewise, reple\*n is not a proper remea\ 
to secure the possession of land,®® to enio^ce de- 
li\ erj of a deed,®! or to determine defercant’s lia¬ 
bility as indorser of a note,®- and the action can¬ 
not be sustained for the purpose of trying the right 
of property ®5 It affords no relief for the adjud ca¬ 
tion of successive hens ®^ An action to be declared 


ow*ner of an interest m a patent is not an action 
of rep evm 5® The right to hold office in a corpora¬ 
tion carnot be determined in an action of replcim 
of co-^oration property appertaining to that office 5® 

§ 5- -As Mixed Action 

Replevin Is not an action In rem, but Is what Is 
usually called a mixed action, being partly In rem and 
partly in personam. It is in rem as far as specific re¬ 
covery of the chattels Is concerned, and in personam 
as to the damages. 

It is generalU heM that repleiin is not an action 
m rer»,®“ although it is said to have been so onginal- 
h,®5 and some cecrs ons ha’ve referred to it as an 
action in rem ®5 While it has been held that the 
action of replevin is a personal one,*® it is more 
I precisely designated as a mixed action,7! being part- 


Surety Co ▼ Odle, Tex.CivJLpih. 40 
SWSd 876 

68. N’T—Hipsley v Hlcaley, 60 X 
TS2d 10, 186 Misc 458 

64. US —Banaue de France v Chase 
Nat. Bank of City of New York, C 
CANT, 60 P2d 708 
Fla.—Brlngley v C L T Corpora¬ 
tion. 160 So 680, 119 Fla. 529— 
Goldstein v Miami 'Wrecking & 
Salvage Co, 137 So 288, 103 Fla. 
149 

Minn.—Seebold v Eustermann, 18 N 
W2d 789, 216 Minn. 566 153 AXu 
R. 686 

Mo—Hoshaw v Fenton, 110 SW2d 
1140, 232 MoJLpp 137 
NM.—Johnson v Terry, 149 P2d 
795, 48NM.258 

NT—Corpus guls gaoted In Inter¬ 
national Import & Bvport Gorp % 
Epstein, 71 NTS 2d 373 374 189 
Misc. 401—Eimbnrg v Mayer, 278 
NTS 67. 151 Misc. 496 
Ohio—'Waltenberger v Pearson, 77 
NE.2d 491, 81 Ohio App 51. 
OkL—Orr v Sfallon. 126 P2d 83, 
190 OkL 698—Hales-Mullaly, Inc. 

V Cannon, 119 P2d 46, 189 Old 
613—^Thomas v General Motors 
Acceptance Corp, 56 P2d 844, 176 
Okl 488—Cherry v Sharp, 45 P2d 
70, 172 Okl 241 

Pa.—-Winner v Measlnger, 69 A.2d 
172, 166 Pa.Super 607—Prettsrman 

V Alden Park Manor, Inc., 14 Pa. 
Diat. & Co 757 

Tenn.—Conataer v Heagan, 7 Tenn. 
App 450 

Win—Confidential Ijoan & Mortgage 
Co V Hardgrove. 48 NW2d 466 
259 Wis 846. 

54 CJr p 419 note 88, p 560 note 51. 

The first object of claim and deliv¬ 
ery atatate la to protect rights of 
true owner in obtaining possession 
of hia property In apecie if practica¬ 
ble.—Charlotte Barber Supply Co v 
Branham, 191 SJEL 891, 184 SC. 184 

58. D C.—-Wardman-Juatloa Motors 


V Petrie, 39 F2d 512, 59 Appl>0 
262. 69 A L.P^ 648 

Fla.—Goldstein v Miami Wrecking 
4s Salvage Co, 137 So 288, 103 Fla. 
149 

NM-^ohnsonv Terry 149 P 2d 795 
48 NOL 253—State ex rel Sando¬ 
val V Taj-lor, 87 P2d 6SL 48 NJkL 
170 

NT—Gorpna Juris guoted in Inters 
national Import &. Export Corp v 
Epstein, 71 NTS 2d 873 374, IS*) 
Miac. 401—^Kimburg v Mayer, 273 
NTS. 67 151 Miac. 496 
64 C J p 419 note 39 
Tender of Isane 

Issue of the right of possession 
tendered by plaintiff may be com¬ 
bined with a claim for damages for 
detention—Yellowstone Sheep Co. v 
EUis, 96 P2d 895, 55 Wjro 63. 

66. 1>eL—Harlan & Hollingsworth 
Corp V McBride 69 A.2d 9 
Fla.—Brlngley vC.LT Corpora¬ 
tion, 160 So 680, 119 Fla. 529 
NT—OoKpns Juris gnoted in Inter¬ 
national Import & Export Corp v 
Epstein, 71 NTa2d 878, 374» 189 
Misa 401 

54 C J p 419 note 40 
The secondary and usual objsot in 
a replevin action is the recovery of 
a sum of money equivalent to value 
of property—Mills Novelty Oo v 
Tranaeau, 196 A. 187, 9 WWHair.. 
Deln 86. 

67 Ark.—Spear v Arkansas Nat 
Bank. 163 SW 508, 111 Ark. 29. 
AnnCasl916A 735 
54 C J p 419 note 41. 

58. Fla.—'Hewett v Wester. 72 So 
462, 72 Fla. 26 

54 C.J p 419 note 42. 

59. N J—-Auto Brokerage Co v Ull¬ 
rich. 131 A. 901. 102 N JLaw 341 

Pa.—Kirkpatrick v LaVala, Com.PlH 
52 MontgCO 170 

eOL Entry for purpose of harveatlBg 
crop 

Where land was conveyed by war¬ 

15 


ranty deed, grantors' tenant raised 
crop on part of the land which was 
in tenant's possession, grantors con¬ 
tinued to reside on land, grantees re¬ 
covered judgment in ejectment suit 
against grantors for all of the land, 
but no writ of restitution was is¬ 
sued on the Judgment and grantors 
and tenant refused to permit gran¬ 
tees to enter field and gather the 
crop, grantors could not be ousted of 
their possession under a writ of re¬ 
plevin, since such writ merely allow¬ 
ed grantees to enter on the land for 
purpose of harvesting the crop — 
Bechler v. Blttiek, MouApp, 121 SW 
2d 188 

61. Fla.—-Holder v Volusia County 
Bank, etc., Co, 116 So 861. 95 Fla. 
882 

62. Ark.—Courii v StarkA 179 SW 
995, 120 Aik. 63L 

68. Mo—Rankin v Wjratt, 73 SW 
2d 764, 385 Mo 628, 94 A.L.R. 941 
54 C J p 419 note 46 
64. U S—^Lummus Cotton Gin Oo v 
Townsend, DCS.C. 36 F2d 864 
6& Or—Geary v Prudhomme, 243 
P 101, 117 Or 165 

66. Wash.—Standard Gold Min. Co 

V Byers, 71 P 766, 31 Wash. 100 

67. US—Waite v Triblecock, ac 
Iowa, 28 FCaa.No 17.046, 5 DHL 
547 

Idaho—Ooxpns Jozis gaotcA ia Pres¬ 
ton A. Blair Co v Rose, 51 P2d 
209 212 56 Idaho 114 

68. Pa.—-Hoyt V Carson, 22 Pa.l>ist. 
1039 

69. NJ—Four Star Delivery Serv¬ 
ice V Central Winery, 32 A.2d 
516, 133 N.JEa 380 

Okl —^Fenton v Young Chevrolet Co, 
127 P2d 813, 191 Okl 161 
TO. Fla.—-Harman-Hull Co v Bur¬ 
ton, 143 So 298 106 Fla. 409 
Mich.—John J GamalskI Hardware 

V Baird, 299 KW 757, 298 Mich. 
562, 136 AJUR. 1165 

71. US.—U. SL, for Use of Beoon- 
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fy in rem and partly in personani,^* it is in rem 
as far as ^ecific recovery of tlie diattels is con- 
cemed,^* and in personam as to the damages 

§ 6 — As Compared with, and Distin¬ 

guished from. Other Remedies 

Replevin it analogous to an action of trespass or 
trover and will lie In all cases where trespass or trover 
can be maintained for the unlawful conversion of goods, 
but It it distinguishable from these other remedies In 
that, In the latter, only damages are sought to be re¬ 
covered In some Jurisdictions the statutory action of 
replevin combines the features of the common-law ac¬ 
tions of replevin and detinue- 

Replevin is analogous to an action of trespass^^ or 
trover,^® but being partly in rem, as discussed supra 
§ 5, IS, therefore, distmguishable from trespass and 
trover, in which action damages only are sought to 
be rccovere<L^7 However, in all cases where tres¬ 
pass or trover can be maintained for the unlawful 
conversion of goods, replevin will also lie In 
the choice of remedies, as bet\ieen replevm and 
trover, or trespass, the preference is with the for¬ 
mer, in that it restores the property itself The 


action of replevin is regarded as being the same as 
an action of trover and governed by the same rules 
where plaintift seeks judgment for the value of the 
property and damages for its detention 8® There is 
no necessity for a conversion of the property, as is 
necessary in order to maintain trover Failure to 
claim immediate delivery will not change the action 
into one for coiiversioiL®^ In Georgia, by express 
provision of statute, the action of trover embraces 
the common-law actions of trover, detinue, and re¬ 
plevin,®* such action, commonly referred to as bail 
trover, is considered m the CJ S title Trover and 
Conversion §§ 202 et seq, also 65 CJ p 158 note 
30-p 178 note 20 

The action m replevin is not a substitute for, or 
bar to, an action m tort for consequential damages, 
such as loss of credit, injury to business^ or result¬ 
ing humiliation arising from the malicious acts at¬ 
tending on the wrongful seizure and dispossession of 
the property In some jurisdictions the statutory 
action of replevin combines the feature of the com¬ 
mon-law actions of replevin and detmue.®* Distress 


straction Finance Corp v Certain 
Parcels of Land in City of Los 
Angeles. Los Angeles Connty. Cal^ 
DC Cal. 62 PSupp 1017 
Idaho—OOrpns Jozis gnoted fa Pres¬ 
ton A. Blair Co v Hose, 51 P2d 
209, 212. 56 Idaho 114 
54 C.J p 420 note 51 

78. US—Phcenlx JIut. Life Ins Co 
of Hartford. Conn., v Hiech, DC 
IE’S., 75 P Sapp S86—U S for Use 
of Reconstruction Finance Corp v 
Certain Parcels of Xjand In City of 
Los Angeles. Los Angeles County, 
Cal.. DCCaL. 62 FSupp 1017 
Idaho—Corpiis oaxis gnoted fa Pres¬ 
ton A Blair Co v Rose, 61 P2d 
209. 212, 66 Idaho 114 
Pa.—Commercial Credit Co. v Shep¬ 
herd. Com.Pl, 27 DeLCo 625, 51 
York LegRee. 202 
54 CLJ p 420 note 52. 

culm sad deUveary is action both 
in personam and in rem.—Preston A. 
Blair Co v Rose, 51 P2d 209. 66 
Idalio 114. 

78. US—U 8 for Use of Recon¬ 
struction Finance Corp v Certain 
Parcels of Land in City of Los 
Angeles, Los Angeles County, Cal., 
DCCaL, 82 FSupp 1017 
Idaho—Oospiu Jtuia gootod fa Pres¬ 
ton A. Blair Co v Rose, 51 P2d 
209. 212. 56 Idaho 114 
54 CLJ p 420 note 56 

9^ US.r—U 8. for Use of Recon¬ 
struction Finance Corp y Certain 
Parcels of Land la City of Los An¬ 
geles, lios Angeles County, Cal., 
DCCaln 62 PSnpp 1017 
Idaho Ooapns jaris gpoted fa Pres¬ 


ton A. Blair Co v Rose, 61 P2d 
209, 212, 56 Idaho 114 
54 C J p 420 note 54 
78- Wla.—Commercial Inv Trust v 
Frankfurth EEardware Co, 190 K 
W 1004, 179 Wis. 21 

76. Miss.—Barrage v Melson, 48 
Miss. 267 

Statutory actioa fa replevia for 
damages where property has not 
been token Is regarded as one in the 
nature of action of trover—Walten- 
berger v Pearson. 77 NJS 2d 491. 81 
Ohio App 6L 

77. Cal—Peterson v Sherman, 157 
P 2d 866, 68 CaLApp 2d 706 

Mo—St. Louis Fixture & Show Case 
Co V F W Woolworth Co, 88 S 
W2d 254 262 Mo App 10 
64 C J p 420 note 59 
Optloa 

Where personalty is unlawfully 
taken, wronged person usually has 
option of suing for its spedflc recov¬ 
ery or bringing trover—Continental 
Supply Co V White, 12 P2d 569, 
92 Mont. 254. 

Bxteasioa of oammou-law aetioa 
Although early common-law action 
of replevin was later extended so as 
to authorize plaintiff imahle to ob¬ 
tain return of chattels, to recover 
their value, action remained essen¬ 
tially one to recover possession of 
chattels, as distinguished from ac¬ 
tions in trespass and trover to re¬ 
cover damages for the seizure or val¬ 
ue of property—Stone v Church. 
16 H.TS2d 512, 172 Miso. 1007 

7& NT—Coxmah v Hale^ 23 Wend. 
462. 

54 C.J p 420 note 60. 
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Ooextenslve actton 
Under statutes providing for ac¬ 
tions to recover chattels, action of 
replevin still existed primarily to 
determine right to possession of 
chattels although it had been gradu¬ 
ally enlarged so as to become substi¬ 
tute for action of detinue and was 
coextensive with action of trover and 
trespass —Stone v Church, 16 N T S 
2d 612, 172 Mise. 1007 
79 Miss —^Burrage v Melson. 48 
Miss 267 

8a M ic h .—^Parmalee v Loomis, 24 
Mich. 242 

54 CJ p 420 note 62 
81- Cal —Commercial 4b Savings 
Bank of Stockton v Foster. 290 P 
688, 210 CaL 76 

88. Minn.—Benjamin v Smith, 44 
NW 1088, 48 Minn. 1>46 
Cnalm and dSUvezy 
Absence of use of mechanism of 
claim and delivery to obtain posses¬ 
sion pending trial does not stamp a 
possessory action as one for conver¬ 
sion.—Eunz V Nelson, 76 P2d 577 
94 Utah 185, 116 AOi-R 1622 
aa Oa.—Small v Wilson, 98 SJEL 
518, 20 GaApp 674. 

65 CLJ p 54 note 57 [a] 

8a DC —Wardman-Justice Motors 

V Petrie, 89 F 2d 612, 69 AppJ) C 
262, 69 A.L.R, 648 

85. Iowa.—Dvorak v Avery, 225 N 
W 947, 206 Iowa 509 
NM.—Troy Laundry Machinery Co 

V Carbon City Laundry Co., 196 
P 746, 27 NJL 117 

Ohio—iWaltenberger v Pearson, 77 
KB.2d 491, 81 Ohio App 51. 
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and replevin are connected remedies The action 
of replevin is not an extraordinary remed\ in de¬ 
rogation of the common law, like a proceeding m at¬ 
tachment^^ It IS akin to an action m ejectment to 
recover the possession of realty ss 

§ 7 Succesmve Replevins 

A party at whose suit property has been seized by 
an officer cannot bring another suit to take the property 
out of his possession 

Independently of a statute prohibiting the bring¬ 
ing of replevin for the recovery of propertj in 
custodia legis, a party at \ihose suit property has 
been seized by an officer cannot bring another suit 
to take the property out of his possession.^^ Plain¬ 
tiff in replevin has no right to maintain a second 
suit m replevin against the same parties for the 


same goods, while the first suit is pending®® Ho’w- 
ever, v here the repleiin action has been dismissed, 
p'a.n^ n nia\ ma.ntam a second action.®^ 

I 

§ 8. Cross Replevin 

I 

1 The bringing of cross replevin by one who Is the 
deferdant In an action for replevin Involving the same 
property is improper practice 

I lt has been held that the bnnging of cross replevin 
by one who is defendant in an act on for rep1e\m 
I amolving the same property is improper practice ®- 
Statutes expressly prohibiung a cross replevm ha\e 
been held to be a reiteration of the common law 
j The rcco\erability by replevin of property previous- 
I Iv seized under a vmt of replevm is discussed infra 
: §§ 3W8. 


n. PROPERTY RECOVERABLE 


A. Dir GENERAL 


§ 9 Nature of Property Recoverable in Gen¬ 
eral 

Ordinarily replevin may be brought to recover any 
apecifle personal property unlawfully taken or detained 
from the owner thereof, provided such property Is capa¬ 
ble of Identiflcatlon and delivery, but replevin will not 
He for the recovery of real property or incorporeal per¬ 
sonal property 

The general rule is that a writ of replevin is 
effectual for the recovery of personal propertj onl>, 
and that it cannot be mamtamed to recover real 
property®^ Ordinarily, specific personal property, 
unlawfully taken or detained from the owner there¬ 
of, IS the subject of an action of replevm,®® includ- 
mg animate as well as inanimate movable prop¬ 
er^,®* provided the property sought to be replevied 


IS capable of identification and delivery;®T but 
where property cannot he identified or separated so 
as to be seized in kind, rep]e\ in usually will not lie, 
as discussed m Confusion of Goods § 10 Accord- 
inglj, where it is so provided by statute, replevin 
ma> be brought for any chattel susceptible of 
description and seizure,®® and the term “chatter 
as used m such a statute means personalty havmg 
pecumary value.®® 

Replevm will not lie for incorporeal personal 
property,^- such as shares m a corporation, as dis¬ 
tinguished from certificates of stock,® nor will it lie 
for property destroyed and not in existence at the 
commencement of the action.® Replevm will not he 
to recover property received m exchange for plam- 


Wyo —Deschenes v Beall, 154 P2d 
584, 61 Vryo 69 

96. SCi—Sewltson v Hunt, 48 SC. 
U 106 

18 cur p 1890 note 78 [c] 

87, NM.—Martinez V Martinez, 2 IN’ 
M. 464. 469 

8& Minn.—Seebold v Bustermann, 
18 KWSd 789, 816 Minn. 566. 152 
585 

99m Mias.—FoUard v. Stovall, 60 
Miss. 266 

90. Kan.—Turner v Reese, 82 EazL 
819 

54 <XJ. p 488 note 68 

91. Conn.—Smith v Weiss, 181 A. 
828, 99 Conn. 262. 

lOss.—Martin v Coker, 87 So 2d 772, 
204 Miss. 676 

98. Oonn^—Robinson t Atterbury, 
66 A.2d 598, 185 Conn. 617. 

64 <U. p 481 note 89. 

77G JS—8 


98. Ark.—Beers v Wuerpul, 24 Ark. 
272—Haaan v Deuell, 24 Ark. 219, 
88Am.D 769 

9A OkL—Akers v Hintergardt, 208 
P 2d 888, 201 OkL 318 
54 OJ p 421 note 68 
9& Ark.—Lee v Wagner, 47 SW2d 
S3, 185 Ark. 874 

Ohio—Waltenberger v Pearson, 77 
NE.2d 491, 81 Ohio App 61. 

54 C J p 421 note 69 

9& Vt.—Bddy V Davis, 85 Vt. 247. 

64 CUT p 421 note 79 
Oyst e rs 

Where oyater seed which owners 
had planted in tidelands drifted onto 
adjoining tldelanda during a storm, 
owners had right to institute reple¬ 
vin.—Bdison Osnater Co v Pioneer 
Oyster Co.. 157 P2d 802, 28 Wash.2d 
616 

97. Ohio—WaJtenberger V Pearson, 
i 77 KJSAd 491, 81 Ohio App 51. 
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98L NT—Weisaman v Weiasman, 
11 NTjS3d 1008 

99- XT—Croker Fire Prevention 
Corporation v Jacobs, 256 X T S 
775, 235 AppJDiv 216 

property h91d to have peenaiazy 
valne 

XT—Hipaley v Hlpaley, 60 XTS 
2d 10, 186 Mlsc. 458 

L Cal—Ashton v Heydenfeldt; 66 
P 624, 124 Cal 14. 

Mich.—Oorpna Aizls etted 3n Powers 
V Flaher, 272 NW 787, 789, 279 
Ml^ 442. 

S. Del—Bush V HlUmaa Land Go., 
2 A.2d 133. 28 DeLCh. 874 

54 C.J p 421 note 72. 

Certificates of stock as subject to 
replevin see Infta S 10. 

' 8. Ark.—Buir v Daugherty, 21 Axfc 

i 559. . 
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tifTs property^ An action may not be mamtained 
for the recovery of properly the possession of which 
IS illegal® 

Enhancement of value Subject to rules con¬ 
sidered infra § 254 as to the n^t of defendant to 
elect to return the %alue of the property taken or 
the identical property-, replevin will he as long as 
the identity' of the propert> may be traced, notwith¬ 
standing it has greatly enhanced m i alue.® 

§ 10. Records, Writings, and Documents 

As a general rule, replevin will lie for the recovery 
of records, documents, and writings In general, of value, 
unlawfully detained, but ordinarily replevin will not lie 
to recover a deed where the title to land Is involved In 
the action 

While a valueless piece of paper is not the subject 
of reple\in" the general rule is that repleim will he 
for the recovery of records, documents, and writings 
in general, of value, unlawfully detained.® How¬ 


ever, while a deed, as such, is recoverable m 
reple\in where it is unlawfully detained and the 
contro\ersj mvohes nothing else,® reple\in will 
not he to reco\er a deed w’here the title to land is 
imohed in the action,^® although the action has 
been held proper where the only fact to be deter¬ 
mined, affecting the title, is that of the delivery of 
the deed 

§ 11 Bills, Notes, Checks, Bonds or Certifi¬ 
cates of Deposit 

Replevin lies for the recovery of promissory notes, 
checks, bills cf exchange, bonds, or certificates of deposit 

A promissory note is personal property, wathm 
the meaning of the various statutes, and may be 
recovered in an action of replevin Replevin like¬ 
wise lies for the recovery of a check,i® bill of ex- 
change,^^ a bond,i® or certificate of deposit^® 
Where, however, the return of notes and checks is 
not sought as specific properly belongmg to plaintiff 


4. NT—Vogt life. etc.. Co ^ 
Oettinger, 84 NTS 729. 88 Hun 
83, 2 NTAnnot.Cas 275 

5. Ga.—Windham v Harmon, 178 S 
R 160 50 GaApp 822 

e Miss.—-TVllliams v Logue, 122 So 
490. 154 Miss 74 
54 C J p 421 note 77 
Accessions see Accession 5 1 at sea 
7 NT—Bachman-Bechtel Brewing 
Co V Gehl, 189 NTS 807, 154 
AppJMv 849 

S. NT—Hipsley v BUpsley, 60 NT 
S2d 10. 186 Misc 458 
54 GU p 421 note 79 
Doemnssts os weitinga held xseovar. 
able 

(1) Insurance policies. 

Ark.—^Harris v Harris, 43 Ark. 585 
NT—IVeissman \ Weissman. 11 N 
TS2d 1008 

Pa.—Barbano v Barbano, ComJPl, 80 
DeLCo 195 afllrmed 16 A.2d 649, 
142 Fa.Super 871. 

(2) Record books of corporations 
Ind.—Southern Plank Road Co v 

Hixon, 5 Ind. 165 

N T —Oorpu Stills dted in Whitman 
V Eovacs. 89 NTS 2d 21. 

(3) Stock subscription list.—Peo¬ 
ple’s Brewing Co v Boebinger, 4 
So 82, 40 La.Ann. 277 

(4) Letters containing case his¬ 
tories of patients which constituted 
the basis for rendering of bills by 
physician to his patients for profes¬ 
sional services rendered.—Hipsley v 
Hipsleg; 60 NTS 2d 10, 186 Misc. 
458 

(6) Plans and spedfications of a 
building—Parry v^City and County 
of Denver, 180 POd 718, 117 Colo 
455.r 

(6) Other documents or wrltii^Ea, 


held recoverable see 54 C.J p 421 
note 79 [a] 

Oortifleates of stock 

(1) Certificates of stock which are 
identifiable and capable of delivery 
are subject to replevin. 

Mass.—Somerville Nat. Bank v 
Homblower. 199 NB 918, 293 
Mass. 868, 104 A.L.R. 1107 
Pa.—^Barbano v Barbano. Com.PL, 80 
Del Co 195. affirmed 16 A.2d 649, 
142 Pa.Super 871 
54 C J p 421 note 70 fa] (8) 

(2) TObere, however, when bank 

filed its bill for return of certificates 
of stock deli\ered by mistake to 
broker, certificates and title to shares 
represented thereby held passed be¬ 
yond control of broker, egultahle 
relief prayed for could not be given 
notwithstanding broker in its 

control from time to time other cer¬ 
tificates and shares of same kind.— 
Somerville Nat. Bank v Homblower, 
199 NJBl 918, 293 Mass 868, 104 
AX.R. 1107 

9 Nev—Oorpus ymris oitsd in John¬ 
son V Johnson. 27 P2d 582, 583, 
55 Nev 109 

Pa—^Barbano v Barbano, Oom.FL, 
80 Del Co 196, affirmed 16 A.2d 
649. 142 Pa.Super 871. 

54 CLJ p 421 note 80 
IOl JHa—Holdm* v Volusia County 
Bank, etc., Co, 116 Sa 861, 95 Fla 
882 

54 aj p 421 note 81. 

11. Minn.—Sinunonsen v Curtis, 45 
NW 1135, 43 Minn. 539 
la: Mi nn .—Oorpus Juls cited In 
First Trust Co of St. Paul v 
Mathsaon, 946 NW 1, 8, 187 Minn 
468 

NT C o r pus ffmis oitsd in Whit¬ 
man V Eovaca, 89 N.TS 2d. 21, 22 
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Okl —Oorpus Juris oitsd in Enid 
Bank & Trust Co v Noll, 84 F 2d 
24. 25, 188 Old 647 
54 CJ p 422 note 88 

13. NT—Corpus Juris otted In 
Whitman v Eovacs, 89 NT S 2d 21, 
22 

54 CJ p 422 note 84. 

Recovery of materially altered draft 
by action of replevin see Alteration 
of Instruments { 15 
Paymsnt stopped 

A corporation’s uncanceled check, 
indorsed by payee was an item of 
property of pecuniary or monetary 
valua even though payment thereof 
was stopped and a chattel properly 
subject of replevin —Whitman v Ro- 
vacs, 89 N TJS 2d 21. 

14b Minn.—Oorpus Juris dted in 
First Trust Co of St Paul v 
Matheson. 246 NW 1, 8, 187 
468 

54 C J p 422 note 86 

IB. Kan.—Douglas v Wolf; 6 
88 

NT—Sager v Blain, 44 NT 445 

13. Mich .—Robinson v Stewart, 66 
NW 853, 97 Mich. 464. 

Deposit of seouxities 
Where trust company’s French 
branch, at French citizen’s reguest, 
placed his securities In New Tork in 
such branch s custody account at 
compansr’s New Tork office after ef¬ 
fective dates of SVench laws, decrees 
and regulations prohibiting exporta¬ 
tion of capital, including aecurltias, 
from Rrance, deposit of such securi¬ 
ties was not proper subject of re¬ 
plevin —^Berdiola v Guaranty Trust 
Co of New Tort, 44 NTS,2d 148, 
180 Misc. 1048. 
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and unlawfully withheld from him, but it is claimed 
that the mstruments ■were drawn and delivered under 
duress, and that haMng no lalid incept on, the> 
should be surrendered lor cancellation and dest-uc- 
tion, reple'v in is not an a\ ailable remed\ Alter a 
check has been paid at the bank on wire**' it is 
drawn and returned canceled to the drawer, oting 
held b> him onl> as a \oucher, the drawer carrot 
resort to the action of rep^eiin lor the c“ec% n 
order to enforce a claim he pia\ ha\ e to oe pa c 
the amount of it bj the pajee 

§ 12 Money or Scrip 

A« a general rule money Is not the subject of an 
action of replevin, unless it Is so marked or labeled as 
to be capable of Identification 

The general rule is that money is not the subject 
of an action of replevin,unless it is so marked or 
labeled as to be capable of identification 

Savings accounts, as represented bj a pass book 
admitted to be in defendant’s possession, ma} oe 
recovered in reple\in 

§ 13 Undivided Shares in Property 

An action of replevin may not be maintained for 
the recovery of an undivided Interest or share In prop¬ 
erty, except in cases of fraud or wrongful confusion of 
property, or where the property sought to be replevied 
consists of a part of a larger mass of the same nature 
and quality which can be easily divided Into aliquot 
parts 

Under the general rule that reple'vm lies only for 
speafic property, capable of identificabon or separa¬ 
tion so as to be seized in kind, discussed supra § 9, 
the action cannot be maintamed for recovery of an 
undivided interest or share in property,22 except m 
cases of fraud or wrongful confusion of property 
A further exception is made, by some authonties, 
where the property sought be repleiied consists of 
a part of a larger/mass of the same nature and 


quality ■which can be easily dmded into ahquot 
partsIt seems, how-ever, that if the character- 
of t'-e propert} is so essen* ahy changed bj the 
mixtu’-e that one ahquot pa»^ would not be the 
eqw*\a ert of another, the ru^e is otherwise-® 

§ 14. Articles Manufactured from Material 
Taken 

Replevin lies for property taken from the possession 
of the rightful owner by a willful trespasser or thief, 
who manufactures or converts It into a different article, 
hewever great the change that may be wrought, pro- 
v*ded the manufactured artic'e can be identified In Its 
improved form, but where the tak4ng was In good faith 
and not an Intentional injury, the cwner of the original 
material cannot maintain replevin after It has under¬ 
gone a transformation which converts it Into an article 
substantially dlfferenti 

If propertj- is taken from the possession of the 
nghtiul owner hy a willful trespasser or thief, who 
manufactures or comerts it mto a different ar¬ 
ticle, the manufactured article, if it can be identified 
in its unproved form, may be retaken by rep1e\m 
from the wrongdoer,2® or from a purchaser there- 
ot whether he is an innocent purchaser-* or one 
having notice,-® because the wrongdoer has no title 
which he can comej,-® however great the change 
that ma} be w rought and this is the ru e of the 
mil as well as the common laur®^ The new 
product, m its improved state, belongs to the owner 
of the original matenals, provided it can be proved 
to have been made from them In order to au¬ 
thorize replevm for chattels so manufactured it is 
necessary that their identitj be shown,®® and in 
all cases where the new^ product cannot be identified 
b> mere inspection, the original must be traced b> 
the testimony of witnesses from hand to hand 
through the process of transformation.®^ 

Although the contrary has been suggested,®® the 
weight of authority is to the effect that where the 
wTongful taking was in good faith, and not an in- 


17. NT—Perlman v. Coben, 68 N 
TSSd 883 

1& NT —Barnett v SelUnar, 70 N 
T 492. 

19 Ark.—Spear v Arkansas Nat. 
Bank, 168 SW 508, 111 Ark. 29. 
AnmCas 1916A 785 
64 C.J p 432 note 89 

sa lo'wa.—Snier v Myers, 294 NW 
232, 229 Iowa 114 
54 CJ P 422 note 90 
money 

An employer may replevin embez- 
zled moneys in possession of an em¬ 
ployee as soon as sn^ moneys are 
appropriated by employee.—OL L R. 
V WUooz, 66 set. 646, 827 US. 404. 
90 t.tM- 762, 166 AXuR. 884. 


21. Iowa.—Baton v Blood, 208 N'W' 
508, 301 Iowa 834 44 A.L..R. 1516 

22i Ohio—Waltenberger v Pearson, 
77 N£.2d 491, 81 Ohio App 51. 

54 OJ p 423 note 94 

as. Wash.—American Pabklna Co v 
Liuketa, 167 P 87 98 Wash. 6. 

54 cur p 423 note 95 

24. Or—^Halsey v Simmons, 166 P 
944, 85 Or 824, LXUL1918A 821. 

54 CX p 422 note 96. 

25. Or—Schwarz ▼ Ijee Gon, 80 P 
110, 46 Or 219 

26. Ark.—McKinnls v Uttle Robk, 
etc., R. Go., 44 Ark. 210 

64 CU p 428 note 7 

27. Ark.—McKinnis V. Little 
eta, R. Co., aopra. 

54 CX p 423 note 8 

19 


as. Aik.—UcKInsla ▼ UtUe Koek, 
etc., R. Co, supra. 

29. Ark.—McKinnls v LitUe Rock, 
etCn R. Co, supra. 

54 CJr p 423 note 10 

aOL Mo —Gray v Parker, 88 Mo. 
160 

3L NT—Bilsbury v McCoon, S N 
T 879. 58 Ain.D 307. 

32. N.T—SUsbory v McCoon, su¬ 
pra. 

38. Mb.—Gray v Parker, 88 Mb. 160. 

54 OJ p 424 note 14. 

34. NT—SUsbnry v McOoon, S N 
W 879, 58 Am.D 807 

35. Ark.—Stotts v Brobkfleld, 18 8 
W. ITS, 65 Ark. 397. 
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tentional injury, the owner of the original material 
cannot maintain reple\m after it has undergone 
a transformation which converts it into an article 
substantially difierent^® Likewise, if property 
wrongfully taken aften\ ard comes into the hands of 
an innocent holder, w'ho converts it into an article 
of different species, so that its identit}' is destroy ed, 
the onginal owner caimot maintain repleMn for 
it 57 How-e\ er, if property w rongfully taken comes 
into the hands of one who has actual or constructi\e 
notice of the trespass, and he converts it into a 
different article, the onginal owner may maintam 
replc\ m for it if he can identify it 58 

§ 15 Property on Defendant's Person 

Property worn on the person cannot be seized on a 
writ of replevin 

Property worn on the person cannot be seized on 
a wTit of reple\ m,59 and it makes no difference that 
it was worn for the purpose of keeping it be>ond 
the reach of legal process,^® hut an action for 
reco\ er\ of such property may be maintained where 
no order of delivery is made and the article is not 
taken from the person 

§ 16 Property Distrained 

A landlord having actual or constructive possession 


of distrained property may not obtain a writ of replevin 
on the ground that the tenant threatens to remove the 
property from the premises 

A landlord havmg actual or constructive posses¬ 
sion of distrained property, is not entitled to a 
wTit of repleinn on the ground that the tenant 
threatens to remove the property from the prem¬ 
ises ^5 The right to the remedy of replevm for 
property taken m distress proceedings generally is 
considered in Landord and Tenant §§ 698, 715 

§ 17. Slaves 

Replevin would He for the recovery of slaves, but not 
for a free negro 

Reple^^n, it was held, would he for the recover> 
of sla\ es,^5 i)ut not for a free negro 

§ 18. Dead Bodies 

Replevin will not lie for a corpse, or for a coffin, with 
the corpse inclosed within It, after burial 

Since the^e is no right of property, m a strict 
sense or m the ordinary use of the term, in the dead 
body of a human being, as discussed m Dead Bodies 
§ 2, repleim will not he for a corpse^® or for a 
coflSn, with the corpse inclosed within it, after 
bunal ^8 


B PROPERTY ATTACHED TO, OR SEVERED FROM, REALTY 


§ 19 Property Severed from Land in Gener¬ 
al 

The owner of realty may maintain replevin for chat¬ 
tels wrongfully severed therefrom or for artldee wrong¬ 
fully severed from realty which, by reason of the sev¬ 
erance, become personalty, unless the land is held In 
adverse possecsion. 

The owner of realty may maintain replevin for 
chattels wrongfully severed therefrom or for ar¬ 
ticles wrongfully severed from realty which by rea¬ 
son of the severance become personalty, unless the 
land is held m adverse possession.^^ jt is not to be 


understood, however, that an action of replevin 
can he maintained only when plaintiff can make title 
to the chattel by making title to the land from 
which it wras severed.^® The rule does not ex¬ 
clude proof of title on the part of plaintiff where 
no question of adverse possession is mvolved, 
smce in all cases where the owner of land 
sues for property severed from the freehold, the 
action must rest on the proof in the first mstance of 
title or right of possession to the premises m plain¬ 
tiff, otherwise no action for the recovery of such 
properly would ever he.®® 


36. Ka—Potter V. Mardre^ 74 NC 
ZB 

54 CJ p 424 note li: 

Right of accession see Accession i 1 
St sea 

37. NT—Silsbury v KcCootn, 8 
T 379. 58 Am.D 807. 

64 GLJ p 424 note 18 

8& US—Xelson v GrafC; aaMIch., 
12 F 389 

33. Mass f^Maxhaia v Day, 16 Gray 
218, 77 AmJ> 409 
54 or p 424 note 20 

Ml Mass.—jlffazham v. Bay, supra. 


41. Ark.—Sibe<^ v MCTIemaji. 125 
SW 186, 04 Ark. 1. 

48. HL—Johnson v PruasingL 4 HI 
App 575 

48l Ark.—Gullett v Bamberton, 6 
Ark. 109 

54 OJ p 424 note 27. 

r 

4A Bet—^Morris v. Cannon, 1 BeL 
220 

43. MidlL—Keyes v Kexikel, 78 N 
W 649, U9 Mid). 650, 76 AmALR. 
423, 44 242. 

MY—^BaGhaDaa.^v Buchanan, 69 N 
T.8 810, 28 liQso. 26B 

20 

jk 


46. Mo—Guthrie ▼ Weaver. 1 Mo 
App 136 

47. US—Nelson v Grafl; COMlch. 
12 F 889 

54 aj p 424 note 88 

48. Cat—-Halleck v lOxer. 16 Cal 
574 

64 OJ p 424 note 84. 

49. Pa.—Harlan v Harlan, 15 Pa. 
507, 68 AxnJD 612 

sa Cal—HaUecfc v Mixer, 16 Cal 
674 

64 GJ. p 426 note 86. 
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The right of the o^vner of property to sue in 
reple\in \%here such p^-opert} is a fixture annexed 
to the soil or freehold of another is discussed in 
Fixtures 

§ 20 Buildings 

A» a general rule, replevin cannot be malnta ned for 
the recovery of possession of a building attached to the 
freehold, but a building v/htch, by exp”es8 or implied 
agreement, Is treated by all interested perscrs as per¬ 
sonalty may be the subject of replevin, ard, where a 
house has been severed from realty, the owner may 
maintain replevin for its recovery 

Since the title to land cannot be litigated in an 
action of replevin, as discussed sup-a § 9, the gere-a! 
rule IS that rep^etin cannot be maintained lor the 
recotery of possession of a house attached to the 
freehold 51 However, a house or building, vhich 
b> the express contract of the parties or b\ implied 
agreement, is treated bj all the interested persons 
as personalty, may be the subject of reple^nn,®- 
and where a house has been severed from the reahj, 
the owner may maintam replevin for its recovery 53 
Where the person who affixed his buf ding to realty 
severed it therefrom wnth the imphed agreement 
of the owmer of the realty, the latter may not recover 
the building by an action of reple^'iiL5^ 

§ 21 Trees and Timber 

The owner or person lawfully In poetessfon of land 
may maintain replevin for wood and timber unlawfully 
aevered from the soil 

The owner or person lawfully in possession of 
land may'- maintain replevin for wood and timber un¬ 
lawfully severed from the soil 55 It is essential, 
however, that the land should not be in the ad\erse 


possession of another, wrhether defendant or a third 
person-55 W here the owner of ^and makes a \ alid 
sale m writing of grov ng trees thereon, the\ be¬ 
come chattels in contemplation of law, and if a 
person who subsequently bu\s the ’ard cuts and re- 
mo\es the trees, the purchaser of the trees may 
maintain replevin therefor 57 

§ 22. Growing or Standing Crops 

As a general rule, replevin will 1 e for growing or 
standing crept by the owner thereof from whom they are 
unlawfully deta ned, but the action may not be main- 
ta ned when the land on which the crop stands Is held 
adversely to the pla ntifT 

.Vdicugn *t has been held that claim and delivery 
vn ^ *^ot he for unse\ ered crops, smee they may be 
regarded as realty ,5S the general rule is that reple^ m 
wnll lie for growing or s*an(Lng crops by the owner 
the"-eof from whom they are unlawfully detained,5? 
and this is true without regard to whether the crops 
are growing or, ha\ing matured, ha\e ceased to 
den\e any nurnment from the soil 5® So replev-r 
will he 10 - a crop of gro\ing fruit sold while stnl 
on the trees 5^ Replevin does not he, however, when 
the land on which the crop stands is held adversely 
to plamtiff 62 So the owner of land has no right 
or title to crops raised thereon by persons not in 
pn\ity with him and severed while the owner is 
out of possession so as to entitle the owner to mam- 
tain reple\in 53 Potted and bedded flower bulbs and 
plants have been held not to be chattels subject to 
reple\in before se\crance.55 

§ 23 Harvested Crops 

Where crops have been wrongfully severed from the 
land of their owner, he may -maintain replevin therefor If 


51. Cal—Hines v Good 60 P 527, 
128 CaL 88, 79 Azn-SR. 22 
54 CJr p 425 note 89 
sa. Or —Burdick v Tum-A-Lum 
liumber Co- 179 P 245, 91 Or 417 
54 aj p 425 note 40 
58. Mich.—Cutter v Walt, 91 NW 
758, 181 Mich. 508 
64 ar p 425 note 41. 

54. Old—^Revells Hatate v Herron 
105 P2d 426. 187 OkL 618 130 

JlXu'EL 1029 

56 US—Cloquet Iiumber Go v 
Burns, Minn- 207 F 40. 124 COA. 
600 

54CJ p 425 note 42 
Recovery by replevin of timber cut 
on public land see Public Lands 5 
IL 

Sa Mo—Yoakum v Uavis, 144 &W 
877, 163 MoJ^pp 253. 

54 C J p 425 note 44. 

57 NY —Warren v. Leland, 2 Barb 
618. 


5& SC—-Norwood v Carter, 180 8 
E. 453, 176 S C 472 

59 Mo—-Timothy v Hicks, 164 S 
W2d 99. 287 MoApp 126 
54 CJ p 425 note 46 
Purchaser a* psrtitloiL sale 
The failure of former tenants In 
common who purchased realty at 
partition sale to obtain possession 
thereof throush abandonment by 
former cotenant who had been In 
possession, or by way of writ of re¬ 
stitution in ejectment did not pre¬ 
clude purchasers at partition sale 
from maintaining against former co- 
tenant in possession an action in 
replevin to recover crops growing on 
the realty at the time of partition 
sale —^Timothy v Hicks, supra. 

60. Mo—Garth v Caldwell 72 Mo 
622—Stephens v Steckdaub, 217 
SW S71, 202 MoApp 392. 


So 452, 60 Fia. 859. Ann.Caal912C 
T3o 

68. Mo —Bechler v Bittlck. App. 

121 SW2d 1S8 
54 C J p 423 note 48 
Veasat odF graaior 
Where land was conveyed by war¬ 
ranty deed, grantors tenant raised 
crop on pail of land which was in 
tenant's possession, grantors con¬ 
tinued to reside on the land, grantees 
reco\ ered judgment in ejectment suit 
against grantors only for all the 
land, tenant was in adverse posses¬ 
sion under elaJm and color of title 
so that replevin would not lie 
against tenant by grantees to recover 
possession of the standing crop — 
Bechler v Bittlck, supra. 

63U Wash.—^Pacific Fruit 4t Produce 
Co V Fruit Production Go., 52 P.2d 
311, 1S4 Wash 57L 
54 CJ P 426 note 49 

64. NJ—^Bigler v Simoi^ 164 A. 
861, 11 N.JM18C^ 113. 


61. Sna.—Simmons v Williford, 53 
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In possession of the landr but the setiofi cannot be 
maintained If the land Is In the adverse possession of 
another 

Where crops have been wrongfully severed from 
the land of their o^-ner, he may maintain replevin 
therefor if in possession of the land,®5 but, in ac¬ 
cordance with well settled pnnciples discussed supra 
§ 19, the action cannot be maintained if the land 
IS in the adverse possession of another The 
remedy it has been said is ejectment and trespass 
for mesne profits How ever, the fact that a de¬ 

fendant in ejectment reenters and harvests the 
crop does not prevent plaintiff from reple^’>lng it 


Where a cropper takes part of the crop before 
any division is made, the landlord may replevy the 
part so taken 

§ 24. Minerals 

Replevin will lie for the recovery of ore taken wrong* 
fully from a mine or slate so taken from a quarry, but 
the mineral must have been severed from the realty 

Repleiin will he for the recovery of ore taken 
wrongfully from a mine*^® or slate so taken from a 
quarry However, replevin will not he until the 
mmeral has been severed from the realty 


C PROPERTY m CUSTODY OP LAW 


§ 25. In General 

Replevin will not ordinarily lie for goods In the cus¬ 
tody of the law, unless the process by virtue of which 
the property was seized Is void 

It IS a wel’-settled doctrine of the common law 
that repleiin will not he for goods in the custody 
of the law,7S an> interference with goods so held 
being considered an infringement of the preroga¬ 
tive of the court and a contempt thereof So 
vrhere a wnt valid on its face has been levied on 
property of a person not named in the wnt, such per¬ 
son cannot maintain an action m reple'vin to recover 
the property wrhile it remains m custodia legis^® 
It has been held, however, that where property of 
one person was seized under a process against an¬ 
other, there does not result a legal custody and the 
person aggnei^ed thereb> is entitled to bnng an ac¬ 
tion m replevin against the officer for recovery of 
the property ^6 So also, it has been held that the 
owmer of personalty seized by garnishment in an 
action to which the owner was not a party may 
mamtam replevin to recover possession, although the 
property may be regarded as in custodia legis^^ 


Replevm lies to recover personal property unlawful¬ 
ly detained by mimicipal authonUes 

§ 26. Property Seized under Execution 

The right to replevy goode or property eelzed under 
writ of execution may depend on whether the remedy 
Is sought by the defendiant In the execution or by a per¬ 
son who is a stranger to the execution and claims own¬ 
ership 

Whether goods or property which has been seized 
under writ of execution may be replevied may de¬ 
pend on whether the claim to the property is made 
by defendant in the execubon or by a person who 
is a stranger to the execution and claims owmer- 
ship,79 and, while the remedy ordmanly is not 
available to the former, as discussed mfra § 27, it 
may usually be availed of by the latter, as discussed 
mfra § 28 

§ 27 Right of Defendant in Execution 

a. In general 

b Void judgment or process 


65. CaL—^Martin v Thompson, 62 
CaL 618. 

Micb.—Cronk v ACnlvaney, 184 NW 
9, 168 Mich. 846 

ea Pa.—Renick v Boyd, 99 Pa. 565, 
44 Am.R. 1S4. 

54 OJ p 426 note 52. 

67. Cal—Pennybecker ▼ MeDoogal, 
46 Cal 661 

Pa.—Renick v Boyd, 99 Pa. 555. 44 
Am.R. 124. 

68. Mo.—Stephens v Stecfcdaub, 217 
S.W. 871, 202 MoJLpp. 892. 

68l kid—A ngell v. Bgxsr, 71 KW 
547, 6 KD 891 

Wls—Kelly v Rummerfield, 94 K 
W 649, 117 Wla. 620, 98 Am.8JEL 
961. 

7a Mo—MeOks ▼ Clear Jack Mtw- 
Co., 124 S W 1084, 141 MoJLpp 648 


Replevin of mined coal see Mines 
and Minerals 6 136 

71- Pa.—^Brown v Caldwell, 10 Serg 
& R. 114, 18 AmD 660 

TS- Wls —Knowlton v Culver, 2 
Pinn. 243. 52 AmJD 156, 1 ChandL 
214 

78. Fla.—Adams v Bums, 172 So 
75, 126 Fla. 685 

La.—M use v Sharp, App., 165 Sa 
800 

54 CJ p 426 note 59 

74. Wash.—€lcott V McGraw, 29 P 
260 8 Wash. 675 

54 CJ p 426 note 60 

75. Fla.—Adams v Bums, 172 So 
75, 126 Fla. 686 

7a Wla—Confidential Loan & Mort- 

I gage Oo v Hardgrove, 48 NW2d 
46S, 2S9 *46 
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77 OkL—Oklahoma State Bank or 
Ada V Reading. 55 P2d 752, 178 
OkL 263 

7a Tent and other property 
The custodian of a tent and of 
seats and other personal property 
used in connection therewith, who 
erected tent in city after permit was 
denied by common council, was enti¬ 
tled to recover possession thereof in 
replevin action against dty by which 
possession was retained ctfter tent 
was taken down and property stored 
by chief of police on ground that 
tent was within fire limits and vio¬ 
lated building code of city—Gamer 
V City of Highland Park, 278 KW 
446, 280 Mich. 200 

7a Ky —Philips V Barriss, 8 J.J 
Marsh. 122, 19 Am.D. 166. 
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a. In General 

Where property has been taken under a valid exe* 
cutlon it cannot be replevied by the defendant in the 
execution from the officer levying execution or from the 
officer’s agent or depositary 

The general rule is settled that whe-e p'^op- 
erty has been taken under a valid execution it car- 
not be replevied from the officer lev\ ing execut on 
by defendant in the execution,so or b> anjone c a ^n- 
ing title under him,&i nor can he brng an acton 
of reple\m against one who is the officers agent 
or depositary, the possession of the ^atter be ng 
none the less the custody of the la \ '2 At con’mor 
law it IS a contempt of court issj’*"g an execut 
to replevy property taken under it by the execution 
debtor The general rule is not m any way af¬ 
fected by the fact that the property seized was set 
apart to defendant m bankruptcy proceedings com¬ 
menced after entry of the judgment on which execu¬ 
tion issued,or by irregu^anties m the proceedings 
for the judgment on which the execution was is- 
sued,85 or by the neglect of the officer taking the 
goods on execution to make an mventory,^^ or by 
the fact that the judgment on which the execution • 
issued had been paid,87 or the execution satisfied 85 
or that the execution contamed a recital that the 
judgment had been paid, since such a statement 
m no sense affects the formality of the wnt^^ On 
the other hand, a defendant m a suit may recover 
property from an officer holding it under a wnt of 
execution where the property is exempt, as discussed 
in Exemptions § 146, or has been wrongfully levied 
on 80 

b Void Judgment or Process 

The defendant in execution may maintain replevin 
for goods seized thereunder against the officer making 
the levy, where the judgment on which the execution 
Issued is void, and this Is so, although the execution 
Is valid on its face, and, where a writ of execution Is 
void on Its face, the execution defendant may maintain 
replevin against the officer for Its recovery. 


I In many jurisdictions defendant m execution may 
‘^•a rtain replevin for goods se* 2 ed thereunder 
-ga.-r the officer mah. ng the levy, where tne judg- 
on wh ch the execut o*^ issued is v oid ,8i and 
•Ss is so, t'*’e execut is regu’a*- on its 

race 82 \V'’ile such an execu-.on v^oidd protect the 
* officer when proceer-wd age list as a wTcngdoer, it 
canrot be made the basis ot a c’a*n of to 
the p-operty se zed, w ■'"odi or a va’d judg- 
•"e’lL^S Ir so -^2 Mnsc c: o-s, t has been he^d that 
rep evin w rot' e tor prope-r seized on an execu- 
t on regu*a'* on its race,2-^ and \ he'e the statute re- 
I qu’'cs an affiaa'* : s*o ►i-g the property was 
I *“ot seized or execuitor, ’t is a good defense that 
-^e execution, a t oigh i^suee on a void judgment, 
was regular on its race,83 although similar statutes 
have been construed to permit the action where the 
mdgment, and therefore the execution, is void.®® 

The general rule that replevin does not he for 
p’-eperty in custocia leg’s does not apply where pro¬ 
cess by virtue of w’hich property is seized is void 
The seizure must be on valid and sufficient process 8® 
So a wnt of e.«ecution void on its face will not 
p’-otect an officer who undertakes to execute it, and 
the execution defendant may maintam replevin 
against the officer for its recovery 88 

iriiere judgment was rendered after issuance of 
execution If at the time an execution issued, and 
replevin w^as brought by* defendant m execution there 
was no judgment or authonty for the execution 
whatever, a judgment subsequently entered cannot 
operate back upon the nghts of sudi defendant and 
take away a right of possession which existed at the 
time his action was commenced.^ 

§ 28. -Right of Stranger to Execution 

In many Jurisdictions goods or property seized under 
a writ of execution and not belonging to the defendant 
in the writ may be replevied from the officer by the 
owner of the property, but some Jurisdletlone deny the 


BO. Ind.—^Miller v Hudson, 17 XR 
122, 114 Ind. 650 

54 C J p 426 note 64 

81. Minn.—Kelso v Toungren, 90 
XW 816 86 Minn. 177 

54 CJ p 427 note 65 

88. XT —Keyser v Waterbury, 7 
Barb 650 

88. Xja.—▼ Boberts, 60 
XH. 486 

64 C J p 427 note 68 

84. XT—^Barron v Boyd, 1 Thomps 
&C 457 

88. Cal —Xorcross v Xonan, 61 Cal 
640 

88, Mich.—Ferguson v Wasber, 13 
XW 788, 49 Mich. 890. 


87. Iowa.—Armel y Lendrum, 47 
Iowa 535 

88. XT—Gardner y Campbell, 16 
Johns. 401 

89. Minn —Kelso y Toungren, 90 
XW 316 S6 Minn. 177 

90. Tenn.—^Tibbs v Zimmerman 171 

SW2d 832 26 TennJlpp 321— 

Bussell \ Ray 1 Tenn.App 637 

91. Mich.—^Iron Cllffb Co v Lahais, 
18 XW 121, 52 Mich. 394 

54 aJ P 427 note 75 

98. Mich—Adams y Hubbard, 30 
Mich. 104 

54 aJ p 427 note 76 

88. Mich.—Adams y Hubbard, su¬ 
pra. 

i94. Ark.—Cherry v Billard, 199 S. 

23. 


W 83 131 Ark. 345—Bmerson v 
Hopper, 127 S W 467, 94 Ark. 384 
140 Am SR. 121 

95. Ark.—^Emerson y Hopper supra. 

96. HI—Schmieg v Burkhardt, 215 
lllApp 240 

97. XT—^Read v Brayton, 38 X.R 
261. 143 XT 312 

54 C J p 426 note 61 

98. Colo—Wilde v Bawles, 38 P 
897. 18 Colo 5«3 

Wash—Scott V McGraw, 39 P 260, 
3 Wash. 675. 

98. XM.—Munis T Herrera, 1 XM. 
362 

54 CJ p 427 note 83. 

1. Iowa.-<!ampb6U ▼. WUliams, 89 
Iowa 646. 
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right of a stranger to an wcacutlon to recover his prop¬ 
erty seized by an officer making the levy, while others 
permit replevin If the property seized was taken from 
the possession of the plaintiff In replevin 

In many jurisdictions it is wdl settled that goods 
or property seized under a writ of execution and 
not belonging to defendant in the writ may be 
replevied from the officer by the owner of the 
propcrtj,2 and in a number of jurisdictions the 
replevin statutes ha\e been held to permit the ac¬ 
tion in such case,® while in others the remedy is 
authorized under the express pro\ isions of the stat¬ 
utes^ These statutes have no application where 
plaintiff m replevin neither had nor was entitled 
to possession of the property at the time of the 
seizure under the execution ® Some jurisdictions, 
however, deny the nght of a stranger to an execu¬ 
tion to reco\er his property seized by an officer 
making the le\>-,® while others permit replevin if 
the property seized was taken from the possession 
of plaintiff in replevin ^ 

\ATiere replevin of a stranger's property is al- 
lowred, the action may be brought notwithstandmg 
plaintiff in reple\in was one of defendants in the 
former action, if the order of sale did not direct the 
seizure or sale of the property of such plaintiff, and 
wras not issued agamst him ® \Miere reple'v m is not 
permitted, it makes no difference whether or not 
the property was m the hands of defendant m execu¬ 
tion at the time of the taking,• and it is a contempt 
of the court issuing an execution to replevy prop¬ 
erty taken under it whether by defendant m execu¬ 
tion or anyone else The remedy of the party ag¬ 
grieved is an action of trespass or trover against the 
officer,!! or replevin s^nst the purchaser at a sale 
of the goods under the execution,!^ or to make claim 
for the property in accordance with statutoiy provi¬ 
sions therefor !* 

Property owned tn common by execution debtor 


and siranffer to execution Where an officer levies 
on property owned in common by the execution 
debtor and a stranger to the execution, he has the 
nght to take the entire property mto his possession 
and the stranger to the execution cannot maintain 
replevm for the property !♦ 

§ 29. — Property Sold under Execution 

Where chattels have been sold under execution they 
cease to be In the custody of the law and may be re¬ 
plevied by the true owner, whether the defendant In 
the execution or one whose property has been sold under 
execution against another 

WTiere chattels have been sold under execution 
they cease to be in the custody of the law and may 
be replevied from the purchaser in possession, by the 
true owner, whether defendant in the execution!® or 
one whose property has been sold under execution 
against another!® So also, action may be main¬ 
tained against a bailee of the purchaser at the ex¬ 
ecution sale who has actual custody of the chattels !7 
Goods remaining in possession of an officer who has 
sold them on execution after notice of ownership in 
a third person may be replevied from the officer !® 

§ 30 Property Seized under Process of At¬ 
tachment 

Whether replevm hes to recover property seized 
under process of attachment is considered mfra §§ 
31-33 

Examme Pocket Parts for later cases. 

§ 31. — Right of Defendant in Attach¬ 
ment 

The defendant In attachment cannot maintain re¬ 
plevin for the attached property agalnet the officer mak¬ 
ing the seizure. 

The general rule is well settled that defendant 


8. m.—Graver Bartlett Nash Co v 
Kraus, 289 BLApp 622. 

Tenn.—Brown v. Utton, 7 TexuLApp 
851 

54 CJ p 428 note 84. 

3L Ind.—Hadley v Hhdley, 82 Ind. 
95 

54 C.J p 428 note 85. 

4i Minn.—Whitney v Swensen, 45 
N.W 809, 43 Minn. 887 
54 OJ. p 428 note 86. 

8. X>eL—Stapleford v White, 8 DeL 
228. 

64GLJ p428 xiote87. 

SL Pa.—Kbhonovlch v Freed, 21 Fa. 
DIst. ft Cb 403 24 North-Co 277, 48 
York IjeffBec 99 
54 GLJ. p 428 note 88. 


7 US—Williamson v Rlngirold, D 
G, 30 FCas.No 17.765. 4 Cranch C 
C 89 

Neb—Schars v Bamd, 42 NW 908. 
27 Neb 94 

8. XCan.—Scott v Warner, 42 P 741, 
2 KanAipp 888 

9 Md.—Cromwell v Owings, 7 Harr 
ft J 55 

IQ. Md.—Cromwell ▼ Owings, su¬ 
pra. 

11. Ark.—Goodrich v XVita 4 Ark. 
625 

Md.—Cromwell v Owings, 7 Harr ft 
J 55 

IS. Ark.—Goodrich v FHtz; 4 Ark. 

' 526 

Md.—Cromwell ▼ Owinga 7 Harr ft 
J 66 
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118. Ark.—Gtoodrlch v Frita 4 Ark. 
525 

14. Ind.—Branch v Wiseman, 51 
Ind 1. 

54 C J p 429 note 98 

15. HI—Heagle v Wheeland, 84 HI 
428 

54 C J p 429 note 1. 

18. Ark.—Hicks v Britt, 21 Ark. 
422 

Pa.—U S V Kemmerer, 19 IjelLli.J 
801. 10 Som.IiegJ 889 
54 (U p 429 note 2. 

17 Ark.—Hicks v Britt, 21 Ark. 
422 

1& Iowa.—MltcheU v McLeod, 104 
NW S«9, 127 Iowa 788. 
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in attachment cannot maintain replevin for the 
attached property against the officer making the 
seizure nor can he reple\y property attached a 
second time after it had ^en lett in his possession 
hy the officer first attaching iL^O The fact that the 
property is in the possession of anoner, as the 
mere agent or depositary of the officer not 
render it any the less in the custody of tne lai\ 

So the rule applies, although defendant m attach¬ 
ment is misdescribed in the \^nt and has pleaded in 
abatement thereof ,22 or although the levj is \oid- 
able28 or even voi(L24 Where, however, on final 
judgment the attachment is dissolved, replevin will 
he on refusal of the officer to surrender-the prop- 
■crty25 WThere by statute the sheriff may sell at¬ 
tached goods if they are perishable or expensive to 
keep, goods so sold may not be replevied by de- 
iendant in the proceedings m which they were 
attached.2® 

^ 32 -Right of Strangers to Attadbment 

As a general rule, if an officer. In attempting to exe¬ 
cute process of attachment, by mistake or design, takes 
•goods not the property of the defendant in such writ, he 
Is a trespasser and acquires no right to the goods seired, 
and the injured person may have replevin for their re¬ 
covery, without regard to whether the property was 
taken from the possession of the person claiming it or 
from the defendant In attachment. 

While in some jurisdictions proper^ seized under 
a wmt of attachment ckgamst a third person is not 
subject to replevm from the officer by its owner,27 
and while it has been held that where an ofiBcer 
under a warrant of attachment seizes property m the 
possession of, and owned by, a person other than the 


one aga’^st whose propertj the warrant is issued, 
I he IS ab^e in an action of replevin to such person,^^ 
xt 15 generally the ni'e tnat if an officer, in attempt¬ 
ing to execute process of attachment, b> m stake or 
ces’gi’, takes goods not the propert>- of defendant 
in such writ, he is a trespasser and acquires no 
right to the goods seized, ard the inju^-ed person 
ma> ha*e re?.c\in io^ the.r recovery, without re¬ 
gard to w -ethc- the propert; was taken from the 
possess on of t^e person c^a^ming it or from de- 
lendant in attachment,23 and in many jurisdictions 
this rule is pro\.ded expressly or impliedly by stat¬ 
ute 20 

In any e^ent, howe\er, plaintiff must have the 
nght to immediate possession,although his own¬ 
ership need not be absolute 2® Although under a 
statute allowing one claiming to he the owner of 
goods attached to replevy them but providing further 
that judgment shall he rendered against him if he 
fails to make out title to them, p^amtiff can recover 
only by proving ownership 2® Under some statutes, 
the attadiing creditors only may be sued m re- 
plexin 24 A tenant m common cannot replevy gcxnls 
owned jointly and attadied hy a sheriff 25 

§ 33. -After Making Claim in Other 

Proceedings 

Where one who dalme property seized under attach¬ 
ment process against another Institutes proceedings for 
the trial of the right of property and Judgment it ren¬ 
dered against him, he cannot thereafter maintain re¬ 
plevin against the officer for the property 

Where one who claims property seized under at¬ 
tachment process against anodier mstitutes proceed- 


19 Okl —^Thompson v Grove, 180 
P 658. 72 Okl 290 
S4 C J p 429 note 8 

vte Vennessee 

(1) It has been held, without 

reference to any statute, that the 
ordinary rule Is that a defendant In 
a suit at law cannot maintain an ac¬ 
tion of replevin against an officer 
holding property under attachment. 
—Tibbs V Zimmerman, 171 SW2d 
832 26 TennJipp 821—Russell T 

Ray. 1 TennJlj»p 637 

(2) It has apparently been held, 
however, under & statute regulating 
attachment proceedings, that proper¬ 
ty levied on by attachment may be 
replevied by the defendant in the 
proceedinar—Doty v Federal IsuoA 
Bank of LoulsvlUe, 114 SW2d 958, 
178 Tenn. 140. 

Sa Brown v Crockett. 22 Ife. 

587 

SOU NT—Keyser v. Waterbury, 7 
Barb 660. 


22. Mass—Perry v Richardson, 9 
Gray 216 

23. Kan.—Blair v Shew. 24 KSn. 
280. 

24. Kan.—Blair v Shew, supra. 

25. Okl—Thompson v Grove. 180 
P 653, 72 Okl 290 

23. Miss.—^Riggs V. Coker, 13 So 
814, 69 31188. 266 

27 3Id.—Baltimore, etc., R. Col v 

KlafC, 63 A. 360 108 Md. 857, 115 
AmSR. 863, 5 IJRJL.NS, 495 
54 CJ p 430 note 18 
Foreign attechmeat 
A statute invalidating writs of re¬ 
plevin issued for goods in the custo¬ 
dy of the law by virtue of an attach¬ 
ment does not apply in case of goods 
seised under a foreign attachment, 
and such goods may be replevied by 
a stranger to the attachment proceed¬ 
ing—Bays & Black v Mouille & Co, 
14 Pa. 48—Fairey Motor Col t Hart¬ 
er. 22 PaJDist. & Cb 114-^ldfarb v 
CoUtx Coal Co.. PaComPL. 48 Sch. 
liSgRec. 98 


2a NT—Deutsch v RelUy, 8 I>al> 
132 

Or—Lewis v Birdsey, 26 P 623. 10 
Or 164 

29 Iowa—Dvorak v Avery. 225 N 
W 947, 208 Iowa 509 

Wls—Confidential Loan 8b Mortgage 
Co \ Hardgrove, 48 KW2d 466 
259 Wis 346 

64 C.J p 430 note 20 

aa HL—Samuel v Agnew, 80 HI 
553 

54 CJ p 431 note 22. 

31. NJ—Brown v Bissett, 21 NJ 
Law 267 

3a Or—Ijewti V Birdsey. 26 P 623. 
19 Or 164. 

sa Conn.—Tomlinson v Collins. 20 
ComL. 364—^Brown v Chlcfcopee 
Falls Co, 16 Conn. 87 

sa Conn.—Hathaway v St. John, 20 
Conn. 34 a 

54 CU p 431 note 8a 

sa Nev—Lawrence ▼ Bumhasa 4 
Nev 861, 97 AmJO 54a 


25 
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mgs for the trial of the right of propert> and judg¬ 
ment IS rendered against him, he cannot thereafter 
maintain replcMn against the officer for the prop¬ 
erty 3® Ho%ve\er, the mere fact that he asks and 
obtains lea've to interplead in the attachment suit 
will not bar his nght to maintain reple\in, where he 
does nothing more in the cause than this, and was 
not made a part 5 to the action, and where judgment 
was not rendered against him.37 

§ 34. Property Seized under Writ of Replev¬ 
in 

Successive replevins and cross replevm are con¬ 
sidered supra §§ 7,8. 

Examine Pocket Parts for later cases. 

§ 35. -Pr<^>erty in Hands of Officer 

Property eelzed and in the handa of the officer under 
a writ of replevin cannot be replevied by the defendant 
In replevin or hie privies, nor can the property be taken 
on another writ of replevin pending suit even by a 
stranger to the first writ except where such practice is 
sanctioned by statute^ 

Property seized and in the hands of the officer un¬ 
der a wTit of replevin cannot be replevied by de¬ 
fendant m replevin or his pnv^es *3 This rule is 
not affected by a statute providing that when any 
goods or chattels attached on any wnt of mesne or 
final process are claimed by any other person he may 
mamtain replevm therefor.33 In support of thp rule 
it has been said that the law is not so inconsistent 
as to issue to its officers, compelled to act at their 
penl, commands wholly incompatible with each 
other that if such a proceeding were permitted, 
there would be no end to smts and the benefit of that 
action could never be reahzed,^^ and that m any 
event such a proceeding is wholly unnecessaiy, smce 
the rights of both parties can be fully determined 
in the first suit^^ Where, however, no process has 
ever been served on defendant, owmer of the prop¬ 
erty seized m replevm, he may bring replevm for 
the return of the property ^3 


Right of stranger to wnt to replevy It is a very 
generally accepted doctnne that at common law 
propert} m the hands of an officer, which has been 
seized under a writ of replev’in, cannot be taken 
on another wnt of replevm pending suit even by 
a stranger to the first vnrit.^* Under some statutes, 
howrever, a stranger to the wnt may maintain 
replevin,^5 and it has been held that a nght so con¬ 
ferred by statute is not affected by the fact that 
under the provisions of another statute he might 
have intervened m the first action and set up his 
title to the property, smce the remedy by interven¬ 
tion is not exclusiv^e ^3 An officer havmg possession 
of the property involved under a "wnt of execution 
may maintam replevm against another officer who 
subsequently seizes the same property under a wmt 
of replevin 

§ 36. -Property in Hands of Plaintiff in 

Replevm 

In torn# jurisdictions, it is ths rule that property 
taken under a writ of replevin, although delivered Into 
the poeseseton of the pialntiff in replevin, le still In the 
custody of the law, so that the defendant or hit grantees 
or privies cannot maintain replevin for such property, 
but In other jurisdictions the view Is taken that after 
property has been delivered to the plalntlfT In replevin, 
It may be taken from him in another action of replevin 
by a third person who Is a stranger to the first suit. 

Some decisions lay down the rule without qualifi¬ 
cation, that property taken under a wnt of replevm, 
although dehvered into the possession of plamtiff 
m replevin, is still m the custody of the law, plam- 
tiffis custody being substituted for that of the of¬ 
ficer, and cannot be seized under any judicial process 
whatever,^3 and that defendant or his grantees or 
pnvies cannot maintain replevin for such prop¬ 
erty ^3 However, in many junsdictions, after prop¬ 
erty has been dehvered to plamtiff in replevin, it 
may be taken from him m another action of replevin 
by a third person who is a stranger to the first suit,3® 
and it has been held that this nght is not affected by 
a statute which makes provision for tnal of the nght 


aa Nebu-^ny v Saaman, 14 NW 
474 13 Neb 513 
54 OJ p 431 note 28 
37 Mo—Wanzler v Franldiii. 70 
Mo 659 

a& Mich.—Simon v Lieland, 63 NW 
76. 105 Mich. 226. 

54 <X7 p 431 note 30 
CrooB replevin generally aee supra I 
8 . 

aa MH—Sanborn v Zieavitt, 43 M 
H. 4TS 

4a N H.—Sanborn v Leavitt snpra. 
4L Minn.—^Larsen v Klchols. 64 M 
W. SSS. 63 Mtnn. 356, 54 Am.SR. 
636. 


NT—Morris v De Witt 5 Wend. 7L 

48. Minn.—Larsen v Nichols, 64 N 
W 553. 62 Minn. 256, 64 Ani.SIt 
639 

48. Tenn.—Sharp - Flanigan - Ham- 
ilton Co V Tyler, 6 Tenn.GivJkpp 
217 

44. N J —Weiner t Ton Rensselaer, 
43 NJTLaw 547 
54 OJ P432 note 33 
I la Zowa^—Massachusetts Bonding, 
etc, Co V Novotny. 202 N W 688 
200 Iowa 227 
54 GLJ. p 482 note 39 
48. Iowa.—Davis v Gambert, 10 N 
W 658.57 Iowa 239 

26 


47 NT—Pracht v Gunn, 74 NTS 
991 69AppDiv 896 

48. Old —Wilson Motor Co v Dunn, 
264 P 194, 129 Old 211. 57 A.LJt 
17 

54 C.J p 482 note 48 

49. Me—^BUnes v Allen, 66 Me. 114, 
92 Am.D 674 

54 C J p 432 note 44 


50. Mo—Coleman v Reynolds, 105 
SW 1070. 207 Mo 463—Mohr V 
Langan. 68 SW 409. 162 Mo 47i 
35 Am.SR. 603 
64 aJ p 482 note 46. 
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of property before the shenff or the judg^e, and that 
on the contrary the remedy so conferred by statute is 
merely cumulative 51 

Property %n the hands of an agent, and '■eplevied 
from his custody, may be reple\ied from plaintiff 
hy the real owner where he was not a party to the 
original action,52 although the contrary has also 
been held 5® 

Where property has been sold by plaintiff in re-- 
plevin Although one who brings a replevin suit 
and gives bond to prosecute it acqmres the right of 
possession pending suit, the property in the goods 
seized does not absolutely vest in him, so that he 
can sell the property, and where the smt abates by 
his death the nght of possession acqmred temporari¬ 
ly by him ceases, and the rightful owner may main¬ 
tain replevin for the property against one to whom 
plamtiff m replevm sold it pending the smt^^ 

§ 37. -Property Retained by Defendant 

Where the defendant In a replevin action receives 
a return of the property on executing a redelivery under¬ 
taking, the plaintiff may not disturb his possession by 
another action of replevin 

Where defendant in a replevm action receives a 
return of the property on executmg a redelivery un- 
dertakmg, plamtiff in replevm may not disturb the 
property m the hands of defendant by another ac¬ 
tion of replevm 55 When property has been seized 
by a sheriff, by virtue of a writ of replevm issued 
out of a state court, and released to defendant on 
a forthcoming bond, it is still m the custody of 
the state court, to abide the result of the replevm 
suit, and is not subject to seizure by the marshal 
under a wnt of replevm subsequently issued out of 
a United States court, at the smt of the Umted 
States.55 

§ 38 -Replevm after Judgment in Re¬ 

plevm 

After Judgment against the defendant In replevin he 
cannot sue out another writ of replevin to prevent exe¬ 
cution against himself and to procure a restoration of 
the property to himself, but a Judgment In replevin 
against a defendant does not estop a stranger to that 


§§ 36-40 

action to replevy the property from the successful party 
to the former action 

After judgment against defendant in reple\un he 
cannot sue out another wTit of replevm to prevent 
execution agamst himself and to procure a restora¬ 
tion of the property to himself 5^ Where, however, 
a iiaity obtains possession of property by virtue of 
a reple\in proceedmg before a <x>urt lacking juris¬ 
diction thereof, such possession is illegal and the 
original possessor is entitled to regain possession m 
a replevm action.®® A judgment in replevin against 
a defendant does not estop a stranger to that action 
to replevy the property from the successful party to 
the former action.®® 

§ 39. Property Seized in Satisfaction of Fines 

Property seized by an officer for the collection of a 
fine Is In the custody of the law and the owner cannot 
maintain replevin against him to recover such property, 
but the rule does not apply where the warrant is Issued 
on a void Judgment 

The general rule is that property seized by an offi¬ 
cer for the collection of a fine is m the custody 
of the law and the owner cannot maintain replevin 
against him to recover such property 5® The rule 
does not apply, howe%er, where the warrant is is¬ 
sued on a \oid judgment®^' So, where property 
is seized and sold for a fine under a judgment \oid 
for want of jurisdiction the person against whom the 
fine was recovered and whose property was sold in 
satisfaction thereof may contest the purchaser’s 
title to the property m an action of replevin.®® 

§ 40. Property Seized for Forfeiture under 
Revenue Laws 

Property allegedly seized for forfeiture thereof for a 
breach of the revenue laws may be replevied from the 
collector where there Is no law by virtue of which the 
property could be seized 

Property allegedly seized for forfeiture thereof 
for a breach of the revenue laws may be replevied 
from the collector where there is no law by virtue 
of which the property could be seized.®® Replevm 
of property taken for a tax or assessment generally 
is considered in the C J S title Taxation § 733, also 
61 CJ p 1104 note 21-p 1106 note 57 


51. Ark.—Hagan v Deuell, 24 Ark. 
216, 68 AmJD 769 

52. Mass—White v DolUver, 118 
Mass 400 18 Am R. 502 

64CJr p 483 note 47 
68 . Minn.—^Larsen v Nichols, 64 N 
W 563, 62 Minn. 256, 54 Am.SB. 
689 

54 aj p 488 note 48 

5^ Mass.—liockwood v. Perry, 9 
Mete. 440. 


65. Kan.—Turner v Reese, 22 Kan. 
819 

66 ;. U R —TJ € V Dantzler, G.C. 
Miss.. 25 F Ca8.No 14,917, 8 Woods 
719 

67 Fla.—Tyson v Bowden. 8 Fla. 
61, 72. 71 AmD 101 

68 . Tenn.—Jenkins v Ptanks. 216 S 
W 2d 694, 81 TemLApp 391 

68 Ohio —Frank v Jenkins, 22 Ohio 
St. 597. 


SOL US—Martin v Mott, NT. 12 
Wheat. 19, 6 L.Ed. 587. 

54 CJ p 488 note 57 

61. NY—Mills T Martin, 19 Johns. 
7 

68. ni —Beagle v Wheeland, 64 HI 
428 

68 . US—Slocum v Mayberry, R.I., 
2 Wheat. 1, 4 UEd. 169 
54 CJ p 484 note 61. 
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§ 41. Property Seued in Enforcing Criminal 
Law 

Property seized In enforcing the criminal laws Is In 
the custody of the law and cannot be replevied until 
such custody Is ended, but property wrongfully seized 
and held may be replevied 

Proper^* seized in enforang the criminal laus is 
in the custody ot the law and cannot be replevied, 
until such custod> is ended.®B This custodj has been 
held not to end \^^th the discharge of the alleged 
criminal, 'nhere the property is such that its pos¬ 
session IS prohibited®® Property seized, the pos¬ 
session of whch is illegal, cannot be repleMed,®^ 
and Inhere gambling paraphernalia constitutes a 
public nuisance, possession thereof cannot be re¬ 
covered in a suit therefor®* Property held as evi¬ 
dence m a cnminal prosecution cannot be re¬ 
plevied.®® Also, a motor vehicle seized because used 
to transport ilhcit liquor cannot be replevied 7® On 
the other hand, property rongfully seized and held 
may be rcplevied^i 

Intoncattng liquors seised as being kept for sale 
in violation of law Intoxicating liquors seized on 
valid process issued by a court possessing the req¬ 
uisite junsdiction, under a valid statute, as being 
kept in violation of the liquor laws» are m the 
custody of the law, and the person against whom the 
proceedmgs have been brought cannot mamtain re¬ 
plevin for their recovery against the ofScer making 


the seizure pending a decision as to forfeiture.^® 
It has been held, however, that liquors seized under 
an imconsbtjtional law^® or invalid ordinance^* may 
be replevied Also, where mtoxicatuig liquors are 
seized on a warrant against one person at a place 
described therein, charged to be maintained in viola¬ 
tion of the liquor laws, a third person may mamtain 
replevin therefor against the officer making the 
seizure for the purpose of determimng his right 
thereto ^5 

Property taken from possession of alleged tJuef, 
Property alleged to have been stolen, which i? in 
the custody of an officer of court pending the prose¬ 
cution of the alleged thief, for the purposes of the 
prosecution, is in the custody of the law and can¬ 
not be replevied,^® but after his conviction or ac¬ 
quittal, such officer has no right to withhold it from 
the owner, and the latter is entitled to bring re¬ 
plevin against him for the property So it has 
been held that where property taken by an officer 
from one arrested for theft is restored to defendant 
on his giving bond to return it on demand of the 
officer or on order of court, and the court m its 
order expressly declared that the right of the true 
ov¥ner to maintam replevin should not be impaired 
by such order, defendant’s possession of the prop¬ 
erty cannot be called the possession of the law and 
the true owmer may maintain replevm against de¬ 
fendant therefor 


M. Kan.—Clemons ▼ Wilson, $S P 
2d 42S. 151 Kbjl 250 
54 C-J P 424 note 82 
QwWfng dsvioss 
Owner could not replevy from jus¬ 
tice of peace devices usable only for 
gambling and seized for use as evi¬ 
dence in prosecuting' owner—Cate v 
Hkley, 155 A. 722, 4 W W.Harr ,Del., 
517 

Kam—demons v WUson, 98 P 2d 422, 
151 Kdn. 250 

X.J—Burgess v Drewen, 160 A. 868. 
8 K.JJCi8e. 179 

68 . KT—Triangle Hint Corp v 
Horgan, 222 KTa 570. 128 Hisc. I 
802 I 

06. K T—Triangle Hint Corp r. I 
Horgan. supra. 

54 CJ p 424 note 04. 

6 T. Hiss.—Clark v Holden, 2 So.Sd 
570. 191 Hiss. 7 
54 CU p 424 note 06. 
gtaMnaaeWae 

OblOL—Zelles v. Hatowlt^ 8 O&fo 

Aw fA 


68 . Tez.—^Reese v State. 142 S W 2d 
295, 140 Tez.Cr 101. 

60. Hd—DaU V Price. 40 A.2d 224, 
184 Hd. 140 
54 CJ P 434 note 67 
While criminal ease is pending, ar¬ 
ticles seised under search warrant 
cannot be replevined because they are 
in eostodia legis.—I>ail v Price, su¬ 
pra. 

7a Oa.—Commercial Credit Oo v 
Johnson. 148 S.B 277. 166 Ca. 816 
Ohio—Buell v French. 24 Ohio NJP. 
KS. 225 

71. Hiss—Elng V HoCrory, 175 So 
192. 179 Hiss. 162 
54CJr p 424 note 66 
Stot XBaohlns 

An owner of a slot machine which 
was kept on premises of another not 
for purpose of operating It could re¬ 
plevy such nmdUne from city mar¬ 
shal who. while searching premises 
fbr Intoxicating lUmors, found ma- 
chlne and without taking any legal 


papers or making any affidavit took 
the machine into his possession 
where marshal could not show that 
machine was being used for purpose 
of gaming—King v HeCrory. 175 So 
193. 179 Hiss 162 

78. Iowa.—^B*unk v Israel, 6 Iowa 
428 

54 CJ p 424 note 70 

73. Iowa.—Cooley v Davis, 84 Iowa 
128—State v Weir, 82 Iowa 184, 11 
Am.R. 116 

74. HI—Sullivan v. Stephenson, 62 
Ill. 290 

78. Han.—^Ih re Hassey. 42 P 865. 
66 Kan. 120—Faster v Traylor. 21 
P 606, 41 Kan. 493 

7a NT—Simpson v St. John. 98 H 
T 262 

64 CLJ p 426 note 76 

77 NT—Zdmch v St John, 8 Daly 
142. 

78. VIHs.—Byrne v Byrne. 62 NW 
412. 89 Wis. 659 
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m. Tms AND BIOHT TO POSSESSION OF PLAINTIFF 


§ 42 


§ 42. Necessity and SufBoencjr of Right to 
Possession 

Reple/fn lias only In behalf of one entitled to pos¬ 
session of the property as against the defendant, at 
the time of the commencement of the action or Issjance 
of the writ, and such right of possession must ba im¬ 
mediate, exclusive, and unqualified 


Since replevin is strictly a possessory achon, as 
discussed supra § 4, it lies only in behalf of one 
entitled to possession Not only must plaintiff 
I ha%e the right to possession generally, but he must 
I ha\e the right to immediate,®® exclusive,®^ and un- 


79 US—Oorpiia Studs dtefi in 
In re Deauville Holding Co. CC.A. 
CaL, 38 F2d 729. 730 
Cal —Commercial Discount Co v 
Cowen. 113 P 2d 599, 18 CaL2d 610 
Fla.—^Deloo Llsht Co v John Le Roy 
Hutchinson Properties, 128 So 831. 
99 Fla. 410 

Idaho—Gordon t Loer. 65 P2d 148. 
67 Idaho 269—Peacock v Brad¬ 
shaw, 298 P 982 50 Idaho 117 
Ill—Osrrodnlk v Capron, 74 N’E.2d 
68 , 882 IllApp 138—Adams v 

Combes, 260 IlLApp. 225—^Turner v 
Plerson-Hollowell Walnut Co, 260 
niApp 158 

Md.—^Bbxtford Metal Products Corp 

V Tidewater Express Lines, 36 A. 
2d 677, 188 Md. 106 

Miss—Anderson Tully Co v C M 
Gooch Hardwood Co, 128 So 104, 
167 Miss 880 

Mo —Rankin v Wyatt, 78 S W 2d 764. 
885 Mo 628, 94 A.DR. 941—Jacob¬ 
son ▼ M. B. Thomas Auto Sales, 
App, 284 S W2d 818 
Neb—Ihahram v Union Stock Yards 
Cb, 274 NW 186, 188 Neb 105, 
certiorari denied Union Stock Yards 
Co V Inffhram, 58 SCt. 745, 808 
US 649, 82 D.Ed. 1110 
NY—HofTermaa v Simmona 49 N 
E.2d 528, 290 NY 449—Rader ▼ 
Simmons, 49 NE.2d 528 290 NY 
449, motion denied 49 NE.2d 624, 
290 NY 668—Rivera v Simmons, 
49 NR2d 628, 290 NY 449—Smith 

V Simmons, 49 NE2d 628, 290 N 

V 449 

Ohio—Niederlehner ▼ Weatherly, 69 
NE.2d 787, 78 Ohio App 268, ap¬ 
peal dismissed 67 NH.2d 713, 146 
Ohio 8t 697 

Pa—Harlan v Harlan. 15 Pa 507, 68 
Am.D 612—Wlzmer ▼ Messinffer, 
69 A.2d 172. 166 FaSuper 507— 
Friedman v Elrshon, Com.Pl. 43 
Lfack.Jur 288 

Wash.—Crystal Recreation v Seattle 
Ass'n of Credit Men, 209 P 2d 858, 
84 Wash 2d 658 

Wi&—Schweitzer ▼ Hanna 64 NW 
997, 91 Wls 818 
64 CJ p 485 note 78 
aroneompTianee wUh statatoxy pzovi- 

SlOBS 

One acceptinsT worthless check In 
payment for antomohile and dellver- 
insr his title therein to purchaser, 
from whom another subsequently 
purchased automobile outright, could 
not recover it from second purchaser 
in replevin, even thouA all statu* 


tory pro\isions regulatiny transfer 
and sale of registered motor \ ehicles 
were not observed by any of parties 
to such transactions—Quick v Van 
Hoose MoApp, 205 SW2d 875 
Bight to possession held not shown 

(1) In general 

U S —^Banco de Espana v P^eral Re¬ 
serve Bank of New York. D C N Y 
28 F Supp 958 affirmed, C CJL, 114 
F 2d 438 

Alaska.—^Nordstrom v Alaska South¬ 
ern Airways, 8 Alaska 454 
Cal—Von Goerlitz v Turner, 150 P 
2d 278 65 CaLApp 2d 425 
Okl—Wallace v Crowley, 85 P2d 
887, 169 OkL 25 

(2) In action to recover possession 
of an automobile, plaintiff could not 
rely on his possession as establishing 
a right thereto where possession was 
not in himself as an individual, but 
as an employee of defendants' intes¬ 
tate—^Mattlce V Dunden, 75 P2d 
1014, 193 Wash. 447 

(8) Delivery to plaintiff of keys to 
an apartment was not sinnbolic de¬ 
livery of household goods which had 
been removed therefrom two days 
previously, and, hence, did not au¬ 
thorize replevin to recover possession 
of such goods.—Mohr v Prlnster, Mo 
App 218 SW 2d 267 
Illegality or inmorality 
In order to recover plaintiff must 
show a present right of possession 
enforceable without the aid of any 
illegality or immorality in the trans¬ 
action on which the suit is based and 
without taking advantage of his own 
moral turpitude —Finley v William¬ 
son, 215 SW 743, 202 MoApp 276 
Bight to possession held soSoient 
Cal —Sidney v Wilson, 227 P 672, 67 
CaLApp 282 

Iowa.—Chicago, R. I & P Ry Co v 
McElhany, 165 NW 67, 182 Iowa 
1086 

Tex.—Whitehead v Bhrgls, ClvApp., 
119 &W2d 118 

80. Ark.—Smith v Checker Gab Go, 
184 SW2d 901, 208 Ark. 88-^Gar- 
rett V McAtee, 115 S W.2d 1092, 185 
Ark. 1128 

CaL—Guerin v Blair, 204 P2d 884, 
38 Cal 2d 744—Commercial Dis¬ 
count Co V Cowen, 116 P8d 588, 
18 CaL2d 610—Teater v Good Hope 
Development Corp, 83 P 2d 112, 14 
CaL2d 196—Commercial & Savings 
I Tiftnir of Stockton V Foster, 280 P 

29 


5S3 210 Cal 76—Oakland Cal Tow¬ 
el Co V Rowland. 209 P 2d 854. 98 
CalApp 2d 718—Ramacciotti v 

Gailano. 137 P 2d 722 59 CalApp 2d 
S—Bmce v Churchman, 132 P2d 
8. 65 Cal \pp 2d 850 
Conn.—^Robinson v Atterbury. 66 A. 
2d 593, 185 Conn. 517—D'Addario v 
Abbott, 24 A2d 245. 128 Conn. 506 
—Corpus Juris cited In. M. Itzko- 
witz & Sons V Santorelll, 21 A.8d 
876 877, 128 Conn. 195 
Del—^Harlan & Hollingsworth Corp 
V McBride. 69 A2d 9 
Idaho—Warm River Lumber Co \ 
Rightenour. 174 P 2d 940, 67 Idaho 
187 

Iowa.—Mutual Surety Co of Iowa v 
Bailey, 8 NW2d 627, 281 Iowa 
1236 

Mo—^Mohr V Prlnster, App, 218 S 
W 2d 267—National Bond & Invest¬ 
ment Co V Mount City Finance 
Co, ApPn 161 SW2d 664—Wln- 
disch V Farrow, App, 159 SW2d 
892—Ball V Davis, App. 107 S W 2d 
87—Berry v Adams, App, 71 S W 
2d 126—^EHnshaw v. ^omhill 
App... 27 SW 2d 776 
N Y —^International Import & Export 
Corp V Epstein, 71 NYS2d 373. 
189 Misc. 401—^Mingey v Queens- 
boro Storage Warehouse, 7 NY8 
2d 614, 169 Misc. 847 
Ohio —Niederlehner v. Weatherly, 69 
NE.2d 787, 78 Ohio App 263, ap¬ 
peal dismissed 67 NE.2d 713, 146 
Ohio St. 697—Jadcson v Copelan, 
198 NE. 596, 50 Ohio App 414 
Or—Ylvlch v EaJafate, 92 P2d 178 
162 Or 865—Winter v Hejden, 87 
P 2d 871, 149 Or 20 
Pa.—Winner v Messlnger, 69 A2d 
172, 165 Pa.Super 507—^Yonker v 
Yonker. 14 Pa.Dist & Co 81—Con¬ 
rad V Hoch. 14 Pa.Dist. A Co 172, 
26 Luz.IiegJleg 8, 44 York Leg 
Rec. 132 

54 CJ p 486 note 80 
81m Aik.—Corpus Jnzls quoted iB. 
Garrett v McAtee, 116 SW2d 1092, 
1094, 195 Ark. 1123 

Cal—Guerin v Blair, 204 P2d 884, 
88 CaL2d 744^-Commerclal Dis¬ 
count Co V. Cowen, 116 P 2d 599, 18 
CaL2d 610—^Teater v Good Hope 
Development Cbrp. 93 P2d 112, 14 
CaL2d 196—Commercial A Savings 
Bank of Stockton v Foster, 290 P 
588 210 Cal 76—Oakland CU Tow¬ 
el Co v Rowland, 209 P 2d 864. 98 
CalApp 2d 718—^Ramacciotti V 

Gailano, 187 P 2d 722, 59 CalApp 2d 
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quabfied^^ possession of the property as against de¬ 
fendant, and, li there is any preliminary act or 
condition precedent to be performed before the un¬ 
qualified right of possession attaches, the action can¬ 
not be maintanedSS The requisite right of pos¬ 
session must be one existing at the time of the 
commencement of the action,or issuance of the 
\vnt,S5 or, as is sometimes stated, at the time of 
the taking and detention ,8® and an after-acquired 
interest will not support rep’eMn®" In some juns- 
dictions, hotvever, the rule has been relaxed to 
permit the maintenance of the action b> one \iho, 
although not entitled to possession at the time the 
action is brought, has acquired it before tnal®® 
Where plaintiff has title and right to possession 
at the tune of bnnging suit, subsequent sales by 


him or for his account do not affect his right to 
recovery 8® WTiere possession, or the nght thereto, 
IS lost by abandonment of property before the ac¬ 
tion, replevin cannot be maintained 8® 

§ 43 Title or Ownership of Plaintiff 

A general or special Interest or ownership In the 
plaintiff as far as requisite to confer a right of imme¬ 
diate possession against the defendant Is essential to 
his action, but absolute ownership Is not necessary The 
fact that a third person may have soma interest In the 
property will not preclude replevin by one having the 
right of possession 

As has been noted supra § 4, the gist of the ac¬ 
tion of replevin is the nght to possession of the 
property involved, this nght of possession may re¬ 
sult from a general mterest or ownership®^ or 


S—^Bruce v Churchman, 182 P 2d 8 
55 CaLApp 2d So') 

Idaho—Warm Ri\er Lumber Co v 
Rishtenour 174 P 2d 940. 67 Idsr 
ho 1S7 

Ho—^Windisdb v Fhrrow, App, 159 
SW2d 392—Hixishau \ Thornhill, 
App, 27 S W2d 776 
34 CJr p 436 note SI 

82. Cal—Guerin \ Blair, 204 P2d 
884 33 Cal 2d 744 

Qualilled right 

As between the owner of a dog and 
the municipal authorities, there is 
only a qual^ded property right In the 
jwner, and accordingly a qualified 
r ght of possession, and not the im¬ 
mediate exclusit e right of posses¬ 
sion required in replevin.—Tsahalis 
V American Soe. for Prevention of 
Cruelty to Animals, 63 NTS 2d 333, 
1S7 Misa 252 

83. Cal—Guerin v Blair, 204 P2d 
884, 33 Ca’ 2d 744—^Teater v Good 
Hope Development Corp 86 P2d 
673 subsequent opinion 93 P 2d 112 
14 Cal 2d 196. 

Idaho—Warm River Lumber Co v 
Rightenour, 174 P 2d 940, 67 Idaho 
187. 

84. US —^Hager v Gordon, C.CLA. 

Alaska, 171 F 2d 90 j 

Cal—Guerin v Blair 204 P2d 884, 
33 Gal 2d 744—Commercial Dia-1 
count Co V Cowen, 116 P 2d 599. 
18 Cai 2d 610—Tester v Good Hope 
Development Corp 93 P2d 112, 14 
Cal 2d 196—Commercial & Savings 
Bank of Stockton v Foster, 290 F 
583 210 Cal 76—Oakland CaL Tow¬ 
el Co V Rowland, 209 P2d 854, 93 
Cal.App 2d 713—Ramacdotti v 

Gsliano, 137 P2d 722, 59 CalJlpp 
2 d 8 

C6na—^D^4ddarlo v Abbott, 24 A.2d 
245 128 Conn. 506—Cbziw Jnxls 
etM In BL Itzkowitz & Sons v. San- 
torelli, 21 A.2d 376. 377, 128 Conn. 
Its 

Fla.—^Bringley ▼ C. I. T Corporation, 
160 So 680. 118 Fla. 529—Delco 
Light Oou T John Le Roy Hutchin¬ 


son Properties, 128 So 831, 99 Fla. 
410—^Ittleson v Browning, 128 So 
639 99 Fla. 1195 

Idaho—Warm River Lumber Co v 
Rightenour, 174 P 2d 940, 67 Idaho 
187 

Miss—^McCraney v McLaurin, 140 
So 524, 162 Miss 897 
Mo—Hinshaw v Thornhill, App., 27 
S W 2d 776 

Okl—^Brown v Jones, 139 P2d 186. 
192 OkL 664 

Or—^Winter v Heyden, 37 P2d 87L 
149 Or 20 

54 CJ p4S6 note 82 

86. Ill —Ogrodnik v Capron, 74 KJB. 

2d 63, 382 IlLApp 188 
54 <U p 486 note 83 
86. Me.—Sanford School Dlst. Ho 5 
V Lord. 44 Me. 874 
54 GLJ p 436 note 84 
87 Cal—Tester ▼ Good Hope De¬ 
velopment Corp, 98 P2d 112, 14 
Cal 2d 196 

Idaho—Warm River Lumber Co v 
Rightenour, 174 P2d 940, 67 Idaho 
187 

88. OkL—^Brown ▼ Jonea 189 P2d 
186, 192 Okl 664 
54 0J p4S6note85 
Beassigiunsut of note 
In replevin to recover possession 
of automobile for purpose of foreclo¬ 
sure under chattel mortgage, where 
note secured by mortgage was in pos¬ 
session of assignee at time of com¬ 
mencement of action but five days 
later note was reassigned to plain¬ 
tiff and plaintiff filed amended peti¬ 
tion setting up reassignment and ac¬ 
tion was defended solely* on theory 
that plaintiff could have no recov¬ 
ery because he was not owner of note 
at time of commencement of suit, al¬ 
lowing plaintiff full recovery was 
not error—^Brown v Jones, supra. 
88. NT—Herman ▼ Rubin, 167 N 
Ta 1038 

90. DL—Robinson v Huschle, 288 
nUkpp. 519 

Mo—St. Louis Dcdry Co ▼ North¬ 
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western Bottle Co, App, 204 SW 
28L 

9L US—Colglazier v Southern 
Pae. Co, CCA.AriaL, 35 F2d 682 

Alaska.—Ooxpns juris oltsd in Hager 
v Gordon, 11 Alaslca 484, 489, re¬ 
versed on other grounds, CA.* 171 
F2d 90 

Cal —Commercial Discount Co v 
Cowen, 116 P 2d 599, 18 Cal 2d 610 
—Freitas v Marsh, 161 P2d 565, 
70 CalA.pp2d 711—California Ma¬ 
chinery 4b Supply Co V University 
aty Syndicate, 41 P 2d 362, 4 CaL 
App 2d 680 

Colo—Wyman v McCarthy, 26 P2d 
245 98 Colo 840 

Conn.—^Robinson v Atterbury, 66 A. 
2d 593, 135 Conn. 617 

DeL—Mills Novelty Co v Transeau 
196 A. 187, 9 WWHarr 86 

Fla.—Delco Light Co v John Le Roy 
Hutchinson Properties, 128 So 831 
99 Fla 410 

Qa—Browder v Cox, for Use and 
Benefit of American Sec. Ins Co 
64 SE.2d 460, 83 OaApp 738, fol¬ 
lowed in Coffee v Cox, for Use and 
Benefit of Ajnerican Sec. Ins Co, 
64 BE 2d 464, 83 QaA.pp 743 

Idaho—Oospus Juris cited in Swan- 
strom V Bell, 186 P 2d 876, 877, 67 
Idaho 554 

Ky—OoKpns Juris quoted in Fanners 
4b Depositors Bank v Taylor, 162 
SW2d 764, 766. 290 Ky 774 

Me—Sanford School Diet No 6 v 
Lord, 44 Ma 874. 

Neb.—^Inghram v Union Stock Yards 
Cb.. 274 NW 185, 133 Neb 105, 
certiorari denied Union Stock Yards 
Co V Inghram, 58 S CL 745 803 U 
S 649, 82 LBSd. 1110 

NJ—Peelle Co v Industrial Plant 
Corp., 200 A. 1007, 120 NJJLaw 
480 

Ohio—Nlederlehner v Weatherly, 69 
NR2d 787, 78 Ohio App 268, ap¬ 
peal dismissed 67 NE2d 713, 146 
Ohio St 697 

Or—Wodecki v West, 108 P2d 621, 
165 Or 504. 
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may result from a special interest or ownership, ^2 
but such a general or special interest or owner¬ 
ship in plamtilf as far as requisite to confer a 
ng^t of immediate possession against defendant 
IS essential to his action 23 Thus it has been held 
that it IS sufficient and necessary that plamtiff be 


§ 43 

the owner of the property or entitled to possession 
thereof,®^ that ou-nership of the property is only 
important when it bears on the right of posses¬ 
sion,25 and that a person need not be the absolute 
owner in order to maintain reple\in,22 but title 
may, and frequently does, determine the right of 


Pa.—MacDonald v Lieverington 

Const Co 200 A. 8, 881 Pa. 881 
ILL—Clyde Dye & Print Works v 
Craiff 157 A. 425 62 ILL 65 
54 C J p 487 note 90 
Source of puroliase price 
The fact that naajor portion of 
purchase price of automobile was fur¬ 
nished by defendant in replevin ac¬ 
tion did not warrant conclusion that 
plaintiff acquired title from defend¬ 
ant where automobile was sold by 
dealers to plaintiff after defendant 
apparently irave money to plaintiff 
with which to make purchase, since 
the source of purchase price was im¬ 
material in determining who had pur¬ 
chased automobile—Johnson v Sta¬ 
ples, 6 A.2d 438, 136 Pa.Super 274. 

92. Ark.—Oldham v Melton, 168 S 
W 2d 887, 205 Ark. 240 
CaL—Commercial Discount Co v 
Cowen, 116 P 2d 599, 18 Cal 2d 610 
—California Machinery A Supply 
Co V Universltv City Syndicate, 
41 P2d 362, 4 CalJtpp2d 680 
Del —MiUa WTovelty Co v Thor 
Transeau, 196 A 187, 9 WW.Harr 
86 

IIL—Chicago, IL 1 & P IL Oo ▼ 
Morth American Cold Storage Co, 
244I1LAPP 522 

Ely—Corpus Juris quoted in Farmers 
& Depositors Bank v Taylor, 162 
SW2d 764, 765, 290 Ky 774 
Mo —Pearl v Interstate Securities 
Co, 206 SW2d 975, 357 Mo 160— 
Robinson v Poole, App, 282 SW 
2d 807 

Ohio—Cleveland Auto Top 4b Trim¬ 
ming Co V American Finance Co, 
177 NJBB. 217, 124 Ohio SL 169— 
KTlederlehner v Weatherly. 69 N’E. 
2d 787, 78 Ohio App 268 appeal 
dismissed 67 ErE.2d 713, 146 Ohio 
St. 697 

Pa.—^Automobile Banking Corp v 
Weicht, 51 A2d 409, 160 Pa^Super 
422 

R.L—Clyde Dye & Print Works v 
Craiff, 157 A 426 52 ILL 65 
54 aJ p 487 note 91 
Sight for determined period 
Whether plaintiff owns property 
absolutely or merely claims right of 
possession for a determined period as 
agent or bailee may affect the ques¬ 
tion of damages, but does not affect 
right to bring action of replevin.— 
Hiarford Metal Products Corporation 
v Tidewater Bxpress Lines, 86 A2d 
677 183 Ifd. 106 
Befeottre oaortlfloate of title 
A plaintiff who gave full value for 
automobile and received automobile 


and a defectl\ e certificate of title and 
assignment of certificate and lost 
possession of automobile through al¬ 
leged fraudulent act of buyer who 
gave plaintiff a had check for pay¬ 
ment of automobile, but who ne\er 
surrendered any certificate of title or 
assignment had an Interest in auto¬ 
mobile entitling plaintiff to maintain 
action in replevin against buyer of 
automobile from person who alleged¬ 
ly obtained possession from plaintiff 
friiudulently—Felts v Sugg, 207 P. 
2d 460, 167 Ran. 488 

93 Cal —Commercial Discount Co 

V Cowen, 116 P2d 599, 18 CaL2d 
610 

Conn.—D’Addario v Abbott 24 A2d 
245 128 Conn. 606 

Del—Harlan & Hollingsworth Corp 

V McBride, 69 A2d 9 

Hy —Stimson s Bz*x v Tharp, 144 S. 

W2d 1031, 284 Hy 389 
Mich.—^Detroit Trust Co v Struggles, 
278 XW 885, 288 Mich. 471 
Mo—Cannibal Inv Co v Schmidt 
App, 118 8W2d 1048 
X Y —^International Import A Export 
Corp V Epstein, 71 NTS 2d 878, 
189 Mlsc. 401 

Ohio—Smith V Barricfc, 85 NE.2d 
101, 151 Ohio St 201, 8 AL.R.2d 
1087—Kattwinkei v Eattwinkel, 74 
NE 2d 418 80 Ohio App 897 
Okl —Commercial Credit Co v Wil¬ 
liams, 50 P 2d 141, 174 OkL 160 
Pa.—Winner v Messinger, $9 A2d 
172, 165 Pa.Super 607—Yonker v 
Yonker, 14 Pa.Dist St Co 81—^Bar^ 
hano v Barbano. Com.PL 30 DeL 
Oo 195, affirmed 16 A 2d 649 142 
Pa.Super 871—EMedman v Elirsh- 
on, Com.Pl, 48 Liack.Jur 288— 
Yereb v Yellow Truck St C6ach 
Go. Com.Pl.. 89 PlttsbLegJ 290 
54 OLJ p 487 note 92. 

Statutory denial of right 

(1) Plaintiff could not maintain 
replevin action for recovery of slot 
machines and similar machines and 
devices which had been seized by po¬ 
lice, since under statute no property 
right could exist in plaintiff and the 
possession by plaintiff of such ma¬ 
chines was unlawfuL—Clark v Hold¬ 
en, 2 So 2d 570, 191 Miss 7 

(2) Right to recover prox»erty 
seized in enforcing criminal law see 
supra 6 4L 

Fraud 

Where plaintiff has parted with 
the legal title or possession of prop¬ 
erty through fraud, he may never¬ 
theless recover the property in re- 
pleviXL 


DC—Premier Poultry Co v Wm 
Bomstein St Son, Mnn.App, 61 A 
2 d 632 

OkL—^Enid Bank 6b Trust Co v Noll. 

84 P2d 24. 183 Okl 647 
10 CJ p 268 note 8 [b]—54 CJ P 
489 note 97 [c] 

94. US —^Banque de France v Chase 
NaL Bank of City of New York, C 
CA.NT 60 P 2d 70S 

Ill —^Long V Burnside, 14 N E 2d 660 
295 BLApp 82—^Pearson v Reese, 
3 NB.2d 929, 286 HI App 511— 
Turner v Pierson-Hollowell Wal¬ 
nut Co. 260 U1 App 158 
Minn.—Holb> v Federal Motor Truck 
Sales Corporation. 241 NW 58, 185 
Minn. 861 

Mo—^Ball V Davis, App., 107 SW2d 
87 

NY—Hofferman v Sinunons, 49 NE 
2d 528 290NT 449 

95. Cal—Shockley v Elmore, 60 P 
2d 91, 9 Cal App 2d 419 

Wyo —Schlessinger v Cook; 62 P 
162 9 Wyo 256 , 

OwnezUhlp incideiital 
The gist of an action in ''replevin'* 
is right of possession, and ownership 
of property Is only Incidental since 
it may show right to possession.— 

! Young V Griesbauer, MoApp., 188 
SW2d 917 

93. US —^Intertype Corporation v 
Pulver, C.C AFla., 65 F 2d 419, cer¬ 
tiorari denied 54 SCt 75, 290 US 
660, 78 L.Bd. 57L 

CaL—Commercial Discount Co v 
Cowen. 116 P 2d 599 18 Gal 2d 610 
—Commercial 6b Savings Bank of 
Stockton V Foster, 290 P 588, 210 
Cal 76—Shockley v Elmore 50 P 
2d 91, 9 CalApp 2d 419 
HL—Turner v Pierson-Hollowell 
Walnut Oo, 260 IlLApp. 158. 

Md.—Novak V State. 72 A2d 728— 
BOartford Metal Products Corp v 
Tidewater Express Lines, 86 A2d 
677, 188 Md. 105 

Mias—Ouzts V Carroll, 199 So 76, 
190 Miss 217 

N Y —Clark ▼ Tri-State Discount 
Co.. 271 NTS 779, 161 Misc 679 
Tenn.—Marlin v Merrill, 156 aW2d 
814, 25 TennApp 828 
Tex—^M6Elnney v Groan, 188 &.W 
2d 144, 144 Tex 9 
Neoessltj of certifloate of title 
Where automobile and certificate 
of title therefor, with an assignment 
In blank on the certificate signed by 
the owner, were delivered to dealer in 
process of negotiating exchange of 
automobiles, and dealer during nego¬ 
tiations hsjd a new certificate issued 
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possession,^^ and where the right to possession de¬ 
pends on a legal titl^ plaintiff must have the legal 
title m order to maintain replevin,^* 

Since a mere possession is pnma facie evidence of 
a right to possession, as discussed inira § 184, it 
may, according to many decisions, be sufficient 
to support an action for replevin against an 3 rone not 
having a better nght as, for example, a mere 
wrongdoer and trespasser,^ although there is also 
authority apparently to the contrary ^ So, where the 
right of immediate possession is in one and the title 
or ownership is in another, the former may main¬ 
tain reple\m against the latter * On the other hand, 
the holder of the legal title cannot sue where he 
has not a ngfat of immediate possession,^ although 
the fact that the owner is not entitled to possession 
as against one person will not preclude bis action 


against another not claiming under him.^ 

The fact that a third person may have some 
interest m the property will not preclude rcplevm 
by one having the right to possession ® Wrongful 
possession by plamtiff cannot be made the basis oi 
an action of replevin,^ although it has been held 
that plamtiff may replevy from a wrongdoer, even 
though he obtamed possession under an illegal trans¬ 
action.^ 

§ 44 -Equitable Title or Interest 

In some Jurisdictions a legal right to poasosston must 
ba shown to exist In the plalntifT, and an equitable title 
or right Is not sufficient to support an action for replevin 

In some junsdictions an equitable title is insuffi¬ 
cient to enable one to sue i«i replevm,* a legal 
nght to possession must be shown to exist m plain- 


to him, and exchange was never ef¬ 
fected because of dealers failure to 
deliver acceptable automobile, re¬ 
plevin action could be maintained 
against dealer without certificate of 
title for automobile —Martin v Ridge 
Motor Sales 6S N E 2d 93, 7S Ohio 
Apxk. 119 

S7 3£iss—Tumage v Riley, 158 So 
785. 172 Hiss S3 

S8. Mo—^Berry v Adams, App.. 71 S. 

WSd 126 { 

54CJ p487note9S Ce] 

99l Ho^Pearl v Interstate Securi- 
Ues CO, 208 SW2d 975 357 Ho 
160—Robinson v Poole App.. 283 
aWSd 807 

Ohio.—Smith v Barridc, 86 NB.2d 
101, 151 Ohio St 201, 8 AL.Jt2d 
1087 

Pa.—Oensbigler v Shawley, 60 A.2d 
360, 162 Pa.Super 642 
54 GLJ p 438 note 94 

1. IlL—^Turner v Pierson-Hollovell 
Walnut Ok 260 131A.pp 158 
Ho—Rankin v. Wyatt App, 48 SW 
2d 88. motion overruled 49 S W 2d 
213, transferred, see 78 S W 2d 764. 
335 Mo 628 94 ALlR. 941. 

54 CJ P 438 note 95 
fiunifficiaacar of oartlficate of title 
(1) One rightfully in possession of 
an automobile, but without title be-j 
eause of failure to obtain an assign- { 
ment of the title certificate in com-| 
pllanee with statute, can maintain re¬ 
plevin against a trespasser taking 
possession without right.—Pearl v 
Interstate Securities Co^ 206 SW 
Id 976. 357 Mo 160—RanUn v Wt- 
att App, 49 S.W 2d 68, motion qver- 
Tilled 49 S.W2d 243 transferred 78 
SWld 764, 835 Mb. 62f8, M AJUR. 
941 

(1) Where plaintiff was in xii^tful 
poeeeesion of truck under author¬ 
ity trom registered owner at time 
track was stolen, plaintiff was enti¬ 
tled to maintain sn action against 


defendant, who had purchased tra6k| 
from thief to reco\er such truck.; 
notwithstanding registered owner In 
indorsing certificate of title did not 
Insert plaintiff’s name as purchaser 
but left such place blank so that 
plaintiff an automobile dealer, could 
insert name of future purchaser — 
McKinney v Croao. 188 SW2d 144 
144 Tex. 9 

8. KJ—Chambers v Huntf 18 I 
Law 389 I 

Maked poBsessory sight 
A party cannot maintain a replev-j 
in action unless he has more than a 
naked possessory right to property 
sought to be replevied.—Mark-Saefas- 
Evans Cex v W W Auction Coi, 8 
A2d 59. 123 N.JX4LW 102 
Actual possession heM insufiloisnt 
Plaintiff cannot establish right to 
maintain suit in replevin by show¬ 
ing that at some time previous to is¬ 
suance of writ he obtained the actual 
possession of the property without 
any right thereto—Hartford Metal 
•Products Corp v Tidewater Express j 
Lines, 86 A2d 677, 188 Md. 105. | 

Slot ’machines 

Right of plaintiff in replevin to re¬ 
cover slot machines and similar ar¬ 
ticles held by defendants depended 
on plalntUTs ability to show that he 
had such a property right or legal 
Interest therein as to be entitled to 
immediate possession thereof with¬ 
out regard to whether the possession 
of defendants was wrongful.—Clark 
V Holden, 2 So 2d 570, 191 Miss. 7 

3. Fla—^Biingley v CL X T Corpo¬ 
ration. 160 So 680 119 Ha. 529 

64 OJ p 439 note 97 

4. ITS—AUwB Wrlsley IMstrlbut- 
ing Co V SerewicSi CCLA-Ind., 145 
F2d 169 

Ind.—Mooney v Smith, 200 KEL 101, 
102 Znd.App 518 

Mo—Oozpas Jszls oftted in Rankin v 
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Wjatt, 73 SW8d 764, 767, 386 Mo 
628 94 AL.R. 941 

Okl-^Pease v Golightly. 85 P2d 469. 

168 Okl 583, 94 AL.R. 956 
54 C J p 489 note 98 

S. Mo—Corpus Juris died la Ran¬ 
kin V Wyatt, 73 SW2d 764, 767, 
835 Mo 628. 94 AJLR. 94L 
Pa.—Electric City Motors v Bose 
92 PaSuper 468 

A Mo—^Pearl v Interstate Securi¬ 
ties Co. 206 SW2d 975, 357 Mo 
160—Obspus Juris cited la Rankin 
V Wyatt, 73 SW2d 764, 767, 885 
Mo 628 94 A.LJL 941—Rapp v 
Vogel, 45 Mo 524. 

OwBexahip by aaothsr 
In replevin for possession of chat¬ 
tel, fact that ownership was In plain¬ 
tiffs mother was no defensa since 
plaintilTs right to recover ’was de¬ 
pendent on right of possession — 
Bush V SprlngaU, 86 NTS 2d 708 

7. MT—eerpas Juris cited la Hof- 
ferman v Simmons, 49 KE.2d 628. 
526, 290 N T 449—Corpus juris clt- 
sd ia Roxy Athletic Club v Sim¬ 
mons, 44 NTS 2d 47, 49, reversed 
on other grounds 80 NTS.2d 277 
54 CU p 489 note 2 
Xllegal traasacfMoa 
One who by virtue of an Illegal 
transaction obtained possession only 
of property cannot recover in replev¬ 
in action against third person.—-Hof- 
ferman v Simmons, 49 NE.2d 528, 
290 NY 449—Rader v Simmons, 49 
NJBL2d 623, 290 NT 449. motion de¬ 
nied 49 NE2d 624, 290 NT 668— 
Rivera v Simmons, 49 NE.2d 528. 
290 NT 449—Smith v SimmoiiB. 49 
NJBL2d 623. 290 NT 449 

Si Bh-^unn T. Williams, 246 El 
App 494 

Tex.—Colburn v Coburn, CivJLpp. 
211 S.W 248 

9 Alaska.—Oexpus Jnrls otted in 
Huger V. Gordon, 11 Alaska 484, 
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and an equitable right is not soffiaent^O Ac- 
coitiixig to other decisions, however, an equitable 
title may be sufficient to permit the bnngmg of an 
action of replevin,provided such title affords the 
holder thereof the right to immediate possession of 
the property,!^ and actual possession and an eqmta- 
ble interest has been held sufficient to warrant 
suiti® 

§ 45. -Supenority of Title 

As a ganaral rula, tha plaintiff can racovar In. re¬ 
plevin only on tha atrangth of hla ovtrn titia or right to 
possession, and not on tha waaknass of tha dafandant*s 
title or right. 

M a general rule, plamtiffi can recover in rerplev- 
in only on the strength of his own title or right 
to possession, and not on the weakness of de¬ 
fendant’s title or nghtl^ It has been held, how¬ 
ever, that plamtifF m replevm need not set up a 
title good against the whole world, but need only 
show good title as against defendant m possession 


VI ho denied plaintiffs ownerriiip,^^ and, as discussed 
supra § 43, mere possession may be sufficient to sup¬ 
port an action for replevm against anyone not 
having a better right to the property 

§ 46. Necessity of Prior Possession 

Oenerally, where plaintiff establishes his right to 
possession, through some general or special ownership, 
and where he does not base his right on mere naked 
possession. It Is not necessary that he have ever had 
actual possession of the property 

While the right to possession is essential, as dis¬ 
cussed supra § 42, it may be stated generally that, 
where plaintiff establishes his right to possession, 
through some general or speaal ownership, and 
where he does not base his right on mere naked 
possession, it is not necessary that he have ever had 
actual possession of the property,^^ although it has 
been held that plaintiff must have actual posses- 
sion,i7 at least where he has only a speaal property 
m the goods 


489, rovemed on othcfr grounda, C 
JL. 171 F 2d 90 
54 CJ. p 439 note 4. 

'WlLaxa title has pagged by a gift 
laber Tivoa, no action for replevin 
may be brought by the donor, be- 
cauM something more than an eaul- 
table title must be present.—Foster 
▼ Bobinson, 16 Ohio Supp 68 
lb. ICaBS.—^Fisher v Alaten, 72 KJS. 
78, 186 Masa 549 

KJD—^Truman v Dakota Trust Co., 
151TTW 219, 29 ND 456 

11 . N-.T—Frost V Mott, 84 NT 258 

12 . Conn.—D*Addaiio v Abbott, 24 
AJa 245, 128 Conn. 606 

12- N.T—Frost ▼ Mott, 84 NT 
25t 

14. IT. a—Witherspoon v Choctaw 
Culvert & Machinexy Co, CCJL 
Aik.. 56 F 2d 984 

Aria—Talley Chevrolet Co v O S 
Stapley Co.. 72 P 2d 945, 50 Ariz. 
417—Hagan v Cosx>er, 292 P. 1020, 
87AJis. 209 

Colo.—Oozpns ghsls cited in Illinois 
Bldgr Co V Patterson, 16 P2d 699, 
701. 91 Colo 891. 

Cona—Robinson v Atterbury, 66 A. 
2d 698, 135 Conn. 517—D'Addarlo v 
Abbott, 24 A.2d 246, 128 Conn. 506 
—-H. Itzkowitz A Sons v Santorel- 
11. 21 A.2d 876, 128 Conn. 196 
FUl.-4D41co Lrlght Co v John Le 
Roy Hutchinson Properties. 128 So 
881. 99 Fla. 410 

XU —Forgan v (Gordon Motor Finance 
€20. 188 NE. 462, 850 IlL 445—MU- 
hahn v Sapp, 86 NB.2d 667, 888 
IllApp. 12—Ogrodnik v Capron, 74 
NrjB.2d 68, 882 DLApp 188—Long 
V. Burnside, 14 NB.2d 660, 295 111 
App 81—Adams v Combes, 260 111 
App 225 

Ind—OUver Farm Ikiulpment Sales, 
77 CJS—8 


Co V Bogard. 199 NE. 161 102 
IndApp 119 

Iowa.—Chorpenlng v Nickerson, 2T8 
NW 843. 228 Iowa 791 

Kan.—Rauh v Dumler, 228 P 2d 694, 
170 Kan. 698 

Ky—Stimsons Ez'z v Tharp, 144 S 
W2d 1081, 284 Ky 889 

Mo—Pearl v Interstate Securities 
Co, 206 SW2d 975, 857 Mo 160— 
Pheffer v Eleb App, 241 SW2d 
91—Robinson v Poole, App, 282 S 
W2d 807—Foulke v McIntosh, 
App, 214 S W 2d 785—Qui<dc v Tan 
Hoose, App., 205 S TV 2d 875—iPearl 

V Interstate Securities Co, App., 
198 STV2d 867, re\er8ed 206 SW 
2d 975 857 Mo 160—National Bond 
A Investment Co v Mound City 
Finance Oo , App., 161 S W 2d 664— 
Hannibal Inv Co v Schmidt, App., 
118 SW2d 1048—Hoshaw v Fen¬ 
ton. 110 SW2d 1140, 282 MoApp 
187 

Neb —Loyal's Auto Exchange v 
Munch, 45 N.W2d 818, 158 Neb 
638 

NJ—Orimbllas v Linfair, Inc., 18 
A.2d 412 126 N JJLaw 82 

Ohio —Kelley Kar Co v Finkler, 99 
NE.2d 665, 155 Ohio St. 641—Smith 

V Barriik, 85 NJE 2d 101 151 Ohio 
St. 201, 8 A.L.R.2d 1087—Mock v 
Kafflts, 62 NE.2d 172, 75 Ohio App 
805—Erie County United Bank v 
Fowl 49 NJSL2d 61, 71 Ohio App 
220—Foster v. Bobinson, 15 Ohio 
Supp 68 

OkL—Rostykus v Fidelity Finance 
06, 228 P2d 126. 208 OkL 442— 
Carte-Caldwell ▼ BerryhlU, 112 P 
2d 870, 188 OkL 617—BeveU's Es¬ 
tate V Herron, 105 P2d 486, 187 
Old 618 180 A.I^B. 1029—PurceU 
Bank A Trust Co v Palmer, 60 SP 
2d 772, 177 OkL 452—Craighead v 
Myers. 298 P 192. 146 OkL 25 
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Pa.—Gensblgler v Shawley, 60 A-2d 
860, 162 Fa.Snper 642—Sork v La¬ 
bel. 2 A.2d 521, 138 Pa.Super 169— 
C L T Corp V Cunningham, Com. 
PL, 91 PittsbLegJ 27 
&D—Babcock v McKee, 18 NW2d 
750 70 SD 443 

Wash.—Crystal Recreation v Seattle 
Ass*n of Credit Men, 209 P 2d 858, 
84 Waab.2d 558 
54 O J p 489 note 7 
Action of olalTii asaJBi fMtvny 
Mont.—Hall v Hilling, 86 P2d 648 
107 Mont. 432. 

ND—Sax Motor Oo v Mann, 299 
NW 691, 71 ND 221 

16. Fa.—Ungar Bul6k Co v Thum, 
158 A. 810 104 Pa.Super 818—Blc- 
cardl Motor Car, Inc. v. Weinstein. 
98 Pa.Super 4L 

19m Cal —Commercial Discount Co 
▼ Cowen, 116 P2d 599, 18 Cal 2d 
610 

Pa.—Winner v Massinger, 69 A.2d 
172. 165 Pa.Super 607 
54 C J p 440 note 9 
Stoxage for buyer 
Contract executed by seller^s agent 
showing cash sale of sacks of ferti¬ 
lizer, some sacks of which were de¬ 
livered, remainder to be stored with¬ 
out charge until called for by buyer, 
was held delivery of entire amount 
of fertilizer, entitling buyer, on sell¬ 
er's refusal to deliver remaining 
sacks, to writ of replevin therefor— 
Blue Belt Fertilizer Co ▼. Pullen, 169 
So. 615. 125 Fla. 164. 

17. U S.—Dickson ▼ Mathers. Super 
Axfc.. 7 FGaANoA,898si, Hempst. 
65 

S C.—Byrd v CHanlin, 8 S.CJL. 40^ 

IS. Mo.—Holliday v. Lewis, 16 liot. 
468. 
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§ 47, Title and Right to Possession of Partic¬ 
ular Classes of Persons 

The title and nght to possession of particular 
classes of persons, with respect to the nght to sue 
in reple\in, are generally considered infra §§ 48- 
52 Considered elsewhere in this work are the 
right of a bailor to maintain replevin against his 
bailee, discussed m Bailments § 44, and the nght of 
the bailor or bailee to sue third persons m replevin, 
discussed m Bailments § 56 Action by a guardian 
to replevy property of his ward is discussed in 
Guardian and Ward § 170, and actions by the 
pledgor or pledgee of property are considered m 
Pledges § 39 The nght of a purchaser of propert> 
to replevy goods from the seller is considered in 
the C J S title Sales § 514, also 55 CJ p 1105 note 
47-p 1106 note 58, the nght of the seller of propert> 
to replevy it is considered in the CJ S title Sales 
§ 417, also 55 C J p 927 note 71, and the nght of a 
creditor to sue in replevin against the purchaser 
of property sold in violation of the Bulk Sales Act 
IS considered m Fraudulent Conve>'ances § 492 
Replevin by a mortgagee against the mortgagor or 
third pe-s(Mis is discussed in Chattel Mortgages § 
229, b> the mortgagor against the mortgagee, in 
Chattel ^lortgages § 219, and by one mortgagee 
against another, in Chattel Mortgages § 248 Re¬ 
plevin by an officer seizing goods under execution 
is considered in Executions § 114 

Examme Pocket Parts for later cases. 

§ 48. -Partners 

The members of a partnership may Jointly maintain 
an action of replevin to recover the possession of prop¬ 
erty to which they are entitled, but such an action may 
not be maintained by one partner alone, and ordinarily 
one partner may not sue In replevin against his co¬ 
partner for any part of the firm property 

The members of a partnership may jomtly main¬ 
tain an action of replevin to recover the possession 


of property to which they are entitled but, since 
the interest of one partner is only a right to share 
in the proceeds of the property after the payment of 
the firm debts, as discussed in Partnership § 85, 
the action cannot be maintained by him alone, 
except where he is entitled to the control and pos¬ 
session of the property,2i although the contrary has 
also been held Ordinanly, one partner may not 
maintain replevin against his copartner for any part 
of the firm propert> ,2* nor may one partner re- 
ple\y property from the bailee of the other part¬ 
ner 24 Under a statute which prevents replevin of 
attached properly by defendants m attachment the 
partners cannot replevy property on the ground 
that It is partnership property when some of the 
partners are defendants m attachment25 However, 
a surviving partner, being entitled to the firm 
propert>', may replevy it from the administrator of 
his deceased partner 26 in the case of property 
owned by plaintiff and defendant as jomt ad\en- 
turers, plaintiff may maintain replevin therefor only 
by establishing his nght to immediate and exclusive 
possession of the property at the time of commence¬ 
ment of the action.27 

§ 49. -Jomt Tenants and Tenants m 

Common 

Qanarally, whara a parsonal ehattal la ownad by 
aavaral paraona, ona part owner cannot maintain re¬ 
plevin for It, for the raaaon that all joint ownera, unlaaa 
there la an agreement to the contrary, by raaaon of 
which the plaintiff haa a right to poaaasalon agalnat the 
other part ownera, are equally entitled to the poaaasalon 
of the property, and neither haa the right to the imme¬ 
diate and exclusive possession of the property as against 
the other 

Under the rule discussed supra § 42 that only one 
whose possession of property is exclusive may main¬ 
tain an action of replevm therefor, where a personal 
chattel IS owned by several persons, one part owner, 
as a general rule, cannot maintain replevm for it28 
All the owners must unite m the action,29 for the 


19 Ind—Ferguson v Bay, 88 NJBS. 

218 8 liid.App 188 
Xeb—Oinfel ▼ ICalena, 88 NW 166, 
67 Neb 85 

QOm Mo—WindlaOh v Farrow, App, 
158 SW2d 382 
54 CJ p 440 note 

^ Art—Bostick v Brittain, 25 
Ark. 482. 

54 CJ p 440 note 17 

QSU Mich.—Hutchinson t Dubola, 7 
KW 714 45 Mich. 148 

28i. Old—Cherry v Sharp, 8 P2d 
165, 151 Okl 152 
47 CJ p 868 note 18 


Fioperty purchased out of pro¬ 


ceeds of business of partnership can¬ 
not be replevied by administrator of 
deceased partner from surviving 
partner—Dillenberger v Stark¬ 
weather. 182 P 2d 177. 164 613 

FartaerShip held not Phowa 
SB—Fischer v Bunch, 16 SCWSd 
641 70 SJD 240 

NT—Tell V Beyer, 38 HT 161, 
6 TranscrJL 142 

55. N’T—Smith v Orser, 48 Barb. 
187, affirmed 43 NT 182 

56. Md.—Smith v Wood, 81 Md. 
288 

Sale of part of property 
In replevin by surviving partner 
ssalnst deceased partner's adminis- 

34 


tratlix for partnership live stock, 
fact that some of live stock was sold 
after commencement of action by 
counsel's atipulatlQU and proceeds 
Impounded with clerk did not affect 
remedy—Swanson v Slem, 12 P2d 
1058, 124 Cal App 519 

27 Cal —Paganucci v Kalpouzos 
178 P 2 d 62 , 78 CalJ^pp 2d 714 

98. Ark.—Ckixpus Jnsls quoted iu 
Garrett v McAtee, 115 SW2d 

1092, 1094, 195 Ark. 1128 
54 aj p 441 note 24. 

99. Ark.—Ootpns Furls quoted iu 
Garrett v McAtee. 116 aW2d 

1093, 1094, 195 Ark. 1128 
54 CJ p 441 note 26 
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reason that all joint owners, unless there is an 
agreement to the contrary, by reason of which plain¬ 
tiff has a right to possession against the other part 
owners,^® are equally entitled to the possession of 
the property, and neither has the nght to the im¬ 
mediate and exclusive possession of the property as 
against the other Accordingly, one tenant in 
common or joint owner cannot sustain replevin 
against one to whom his cotenant or coowner has 
transferred the property,^^ or against a stranger 
in possession 38 However, it has been held that the 
bare fact that plaintiff does not alone own the 
property is no bar to replevin against a stranger 34 
Where plamtiff must have the nght to possession 
at the time of the takmg, as discussed supra § 42, 
property m himself and another will prevent the 
action, even though he alone has property m him¬ 
self at the time of issuance of the wnt®® A joint 
owner having sole possession may replevy from one 
whose right is not supenor to his 3® 

The nght of one tenant in common, or jomt owner 
to sustain replevm agamst his cotenant or coowmer, 
is discussed in the CJ.S title Tenancy in Commmi 
§ 91, also 54 C J p 441 notes 23, 29, 33-^, p 442 
note 40 

§ 50. —— Purchaser at Sale under Process 
or Distress Proceedings 

Ona who has purchased personal property at an 
execution sale may maintain replevin against the exe¬ 
cution debtor, but replevin cannot be maintained where 
another person has the right to possession 

One who has purchased personal property at an 
execution sale may maintam replevin against the 
execution debtor,37 even though the sale was in 
some respects irregular,®® and a purchaser of land 
at an execution or foreclosure sale may maintain 
replevin for timber, crops, or machinery detached 
from the realty after the sale ,3® but not where 
they were detached before the sale®® Replevin 


cannot be maintained where another person has the 
right to possession®! The purchaser of an un¬ 
divided interest of personaltj may maintain the ac¬ 
tion after the officer has divided the property and 
delnered one half to him,®® but one who has pur¬ 
chased merely the interest of a partner in the firm 
property ma} not, smce he is not entitled to posses¬ 
sion ®3 The purchaser of realty at a partition sale 
imder a judgment containing no reservation is en¬ 
titled to maintain replevin against a former co- 
tenant in possession of the realty before and after 
the partition sale, for the possession or the value of 
a crop growmg on the realty at the time of the 
sale®® 

§ 51. —— Assignee, Consignee, or Pledgee 

An assignee or consignee has sufficient Interest In 
the property to maintain replevin against a trespasser 
or against an officer levying to satisfy a subordinate 
lien on the property 

An assignee®® or consignee®® has sufficient inter¬ 
est in the property to maintam replevin against a 
trespasser, or against an officer levying to satisfy 
a subordinate hen on the property The assignee 
of a mor^ge of an undivided interest cannot, how¬ 
ever, because not entitled to exclusive nght to 
possession ®7 

The right of a pledgee of property to sue in re¬ 
plevin to recover possession thereof is considered 
m Pledges § 39 

§ 52. - Other Persons 

Where a common-law lienor Is wrongfully deprived 
of, or disturbed In, the possession of the property on 
which hie lien exists, he may maintain replevin for the 
property, and, where a lienor on tender of the amount 
due refuses to surrender the property held as security, an 
action of replevin will lie against him 

In addition to the particular classes of persons 
discussed in the precedmg sections, the general rules 
as to the title and nght of possession essential to 


30 Ark.—<lovpi&8 Jaxim gnoted ia 
Oarrett v McAtee, 116 SWSd 
1092, 1094, 195 Ark. 1123 

54 C-J p 441 note 26 

31 Ark.—Ooxpiu gturls quoted la 
Garrett v IdcAtee, 115 S.W2d 
1092, 1094, 195 Ark. 1123 

54 C J p 441 note 27 

32. HI—Foreman v Daniels. 64 N 
SL2d 647 322 IllApp 694 

54 CJ p 441 note 30 

33. N a—Allen v McMillan, 182 S 
B. 276, 191 NO 517 

54 aJ p 441 note 81. 

34. Kan—McDonald v Daniels, 92 
P 61. 76 Kan. 388 

54 OJ p 441 note 82. 


35 Me—McArthur v Lane, 15 Me. 
245 

88 Yt.—ChatEee v Harrington, 15 
A. 350, 60 Yt. 718 

37. DeL—Haszard v Burton, 4 Del 
62 

54 aJ p 442 note 42 

38. Del—Hazzard v Burton, supra. 
89. Mich.—Marquette, etc., R. Go v 

Atkinson. 6 KW 230, 44 Mich. 166 
Pa.—Harlan y Harlan, 15 Fa. 607, 
53 Ain.D 612. 

40. Minn.—Berthold v Harmon, 12 
Minn. 385, 98 AxuD 233 
41 —McArthur v. Oliver, 27 

NW 689, 60Mi<ai. 605 
64 OJ p 442 note 46 

35 


42. iPa.—Snyder v Stehxnan, 10 Fa. 
Super 639 

43. Pa.—Reinheimer v Hemingway, 
85 Pa. 432. 

44. Mo—Timothy v. Hicks, 164 S. 
W2d 99, 287 MoJLpp 126 

46. Yt.—Grand Isle v McGowan, 92 
A. 6, 88 Yt. 140 

64 CJr p 442 note 49 

48. HI—Peters v EUlott, 78 HL 
321. 

54 CLT p 442 note 50 

47. Mont.—Adrlcultnral Credit Oo. 
I Y CyRom^ 211 P. 200. 65 Mont. 
I 617. 
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the maintenance of an action of replevin have been 
applied m the case of suits brought by other classes 
of persons ^8 So, by reason of the lack of the 
requisite right of immediate possession, replevin 
may not be maintained by a person who is to 
acquire rights m property under an executory con¬ 
tract, the obligations of which have not yet been 
performed,^^ or by a surviving -wife of the pnor 
owner of property, where such wife has not estab¬ 
lished her nght to possession of decedent’s prop¬ 
erty 50 


Lienor and hence Where a common-law henor 
is wrongfully depnved of, or disturbed in, the 
possession of the property on which his hen exists, 
he may maintain r^levm for the property but 
one claimmg a lien on a chattel, by voluntarily 
parting with possession, waives the nght to posses¬ 
sion and may not repossess it merely on the strength 
of the hen, m the absence of speaal circumstances 
showing him entitled to possession 58 Where a 
lienor on tender of the amount due refuses to sur¬ 
render the property held as secunty, an action of 
reple\in is generally the proper remedy 58 


IV TAKING, DETENTION, OE POSSESSION BY DEFENDANT 


§ 53 Wrongful Taking 

As a general rule, replevin lies where there has been 
a tortious or wrongful taking of the property detained 
by the defendant, and at common law the writ lies only 
where there has been such a taking 

As a general rule, replevin lies where there has 
been a torbous or wrongful takmg of the property 
by defendant,®^ and wrongful detention thereof by 
him, as discussed infra § 54 At common law the 
wnt lies only \\here there has been such a tortious or 
wrongful taking,55 with the exception of cattle dis¬ 
trained damage feasant, where before impounding 
suffiaent amends were tendered, as discussed m 
Animals § 201, and it will not he for a mere deten¬ 
tion where the property was lawfully obtained, as 
discussed infra § 55 Herem it is distmguishable 
from detmue w'hich was the common-law action 
to obtam the property where defendant came right¬ 


fully into possession and the detention only was 
wrongful, as considered m Actions § 36 f 

Any unlawful mterference with, or assertion of, 
control over the property is suflSaent as a wrong¬ 
ful taking without an actual forable dispossession, 5 5 
although an actual taking or detention has been held 
necessary 57 Where properly was secured through 
fraud, Its taking was wrongftd ab imbo 58 

§ 54 Wrongful Detention 

An action for replevin of property It grounded on the 
defendant'e vmngful detention thereof, and auoh wrong¬ 
ful detention la a material fact neceteary to maintain 
replevin 

An action for replevin of property is grotmded on 
defendant’s wrongful detention thereof,55 and such 
wrong^ful detention is a matenal fact necessary 
to mamtam the action 50 a mere unlawful takmg 


48. US—Banco de Bspana v Fed¬ 
eral Reserve Bank of Kew York, 
DON’T, 28 FSupp 958, aifirmed, 
CCA^ 114 F2d 488 
Alaska.—Hagrer v Gordon, 11 Alaska 
484 Reversed on other grounds 
171 F2d 90 

49 Mo—Mohr v Prlnster, App, 213 
SW2d 267 

Promise to convey title 
Where contract, relating to liqui¬ 
dation of Indebtedness, which provid¬ 
ed that assets of debtor's business 
should be immediately '^assigned and 
transferred** to creditor in case of 
default, was construed as a promise 
to execute an instrument conveying | 
title of the property to creditor rath¬ 
er than to deliver immediate posses¬ 
sion to him, creditor had no right of 
immediate possession of assets on 
defanlt. and, therefore, was preclud¬ 
ed from maintaining <dalm and deUy- 
ery action to recover the assets, 
afnoe right to immediate possession 
was a condition precedent to main¬ 
taining sa<A action.—CSommerctal 
Plaepnat Oo. y Cowen, 116 P.2d 899, 
28 CaUd 610. 


BOm US—^Bruce v Churchman, 132 
P2d 8, 65 CalJLpp 2d 850 

51 Minnj—Phelan v Terry, 112 N 
W 872. 101 Minn 454 

87 C.J p $40 note 32. 

SSL N.M.—Mathieu y Roberts, 247 
P 1066. 81 NM. 469 

53. NJ—Steiner v Stein, 58 A.2d 
102, 141 NJEq 478 

54. Ark.—S R Lux, Jr, Mercantile 
Co y Jones, 6 S W2d 802, 177 Ark. 
842 

Me.—^Production Credit Ass'n y 
Kent 56 A.2d 681 

55 . pie.—Goldstein y Miami W^ck- 
Ing ds Salvage Co., 187 So 288, 
103 Fla. 149 

54 O J p 442 note 58 

53. Haythom y Rushforth, 19 

KJXaw 160, 88 AmJ> 540 

54 GJ p 442 note 57 

87. Ark.—Wallace v Brown, 17 Ark. 
440 

58. S.GL—JopUn y Carrier, 11 SC 
827 

59. Fla.—Pavlis T. Atlas-Imperial 

36 


Diesel Kngine CA, 168 So 515, 121 
Fla. 185 

Ohio —Nlederlehner y Weatherly, 69 
NR2d 787, 78 Ohio App 268, ap¬ 
peal dismissed 67 NJS.2d 718, 146 
Ohio St 697 
Special property 
Wrongful detention Is gist of 
tion of replevin, which must fall if 
defendant has special property in 
chattel supporting right to immedi¬ 
ate possession.—Rankin v Wyatt 78 
S.W2d 764. 885 Mo 628. 94 AL.R. 
941—Sutton y St l«ouis ft 6 F R. 
Co. 140 SW 76, 159 MbApp 686 
Debt 

Replevin may be brought where 
plalntilTs proi>erty is wrongfully de¬ 
tained by defendant whether or not 
there is debt—^Keeby*8 Inc. v Wil¬ 
liams, 89 SW2d 781, 188 Ark. 964. 

60u Mo —Mohr y Frlnster. App., 213 
SW2d 267 

N J —SlfM Shoe Shops v Mahler, 182 
A 849, 14K JMisc. 99 
Or—Ylvlch V Ralafate, 92 178, 

162 Or 866 
54 CJ p 448 note 6A 
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not followed by wron^ul detention will not sustain 
the action 

§ 55 — Detention without Wroi^^ful 
Taking 

Qtnarally, rapltvln may be brought whenever prop- 
erty is unlawfully detained, whether or not the original 
taking was lawful, but at common law the action would 
not lie for a mere detention where the property was 
lawfully obtained 

Under the early common law replevin would not 
lie for a mere detention where the property was law*- 
fully obtamed,®* but it is now generally the rule, 
particularly under statutes adopted in many junsdic- 
tions changing the common-law rules as to rcple\m, 
that the action may be brought whenever property 
IS unlawfully detained, wrhether or not the original 
taking was lawful Statutes chax^ng the com¬ 
mon-law rule as to the necessitj* of a wrongtul tak¬ 


ing have been held not to be retroactive.®® 

§ 56 Possession of Defendant 

It Is essential to the maintenance of replevin that 
the defendant should have either actual or constructive 
possession of the property sued for at the time suit was 
commenced, so that he may make delivery thereof to the 
plaintifr if judgment Is rendered against him; but this 
rule Is subject to the exception that one in possession 
of property without right cannot avoid the action of 
replevin by wrongfully parting with, or disposing of, the 
property before the suit Is brought 

The general rule is well estabhshed that, m order 
to maintain replei’in, it is essential that defendant 
should have either actual or constructive possession 
of the property sued for at the time smt w’as com¬ 
menced, so that he may make delivery thereof to 
plainbif if judgment is rendered agamst him.®® 
Thus, the action does not he where defendant never 
had possession of any sort,®® although he tried to 


BspoMossloa OIL falliiTs to mako pay- 
ttsats 

Where evidence showed that 
dnanee company financed purchase of 
automobile which was repossessed on 
buyer's failure to secure title by 
makinsT installment payments and 
that buyer did not assert that repos¬ 
session was wrongful, buyer did not 
have catise of action against finance 
company for wrongful retention of 
property—Auto Finance & Sales Co 
V Morgan, 116 SW2d 367. 278 Ky 
46 

Storage of property 
On proof of exclusive right to 
possession in plslntUt in replevin, 
showing that one defendant had stor¬ 
ed property In the name of a second 
defendant without the consent of 
plaintlif is a sufildent showing of 
wrongful possession.—Mohr v Frln- 
ster, MoApp, 218 SW2d 267 
Determination of rights 
Proprietors of garage were not lia¬ 
ble in action in claim and delivery to 
holder of certificate of title to truck 
which had been brought into the ga¬ 
rage by another, for refusing to turn 
the truck over Immediately to the 
holder of the certificate of title 
where proprietors refused only to 
turn over possession until they de¬ 
termined their rights, and holder of 
certificate of title brought action on 
the same or the following day—^Mo-| 
gul Transp Co v Liarlson. 181 P2d 
189, 181 Or 252. 

81> SD—Bllerbow v Young, 107 17 
W 871, 20 ai> 414, 8 
216 

54 C.J p 448 note 64 
6 S. NJEL—Woodward v Grand 
Trunk R. Co, 46 KA 524. 

54 C.J p 442 note 55 
68. Fla.—Pavlls V. Atlas-Imperial 
Diesel Engine Co. 168 So 515 121 
Fla. 185—Bringley v C I. T Cor^ 


poratlon, 160 So 680 119 Fla. 529 
—Goldstein v Miami Wrecking & 
Salvage Co, 137 So 283. 103 Fla. 
149 

Me —Production Credit Ass'n v 
Kent, 56 A2d 631 

Mich.—United Store Fixture Co v 
Grubiak, 284 XW 602, 287 Mich. 
671 

Minn.—A & A Credit CO v Bercjuist. 

41 NW2d 682, 230 Minn. 803 
Pa.—^Pierce Butler Badiator Corp 
V F^arrell, Com.Pl, 92 PittsbXeg 
J 550 

54 CJ p 443 note 68. 

Gist of aotloa 

The gist of an action in replevin 
is in wrongful detention, and not in 
wrongful taking—Ray v Hill, 77 P 
2d 1009, 194 Wash. 821 
Default in iastallmeiLt ooatraot 
Where automobile was sold on an 
installment contract and there was 
an alleged default but a demand by 
seller for possession was refused, 
the wrongful detention was equiva¬ 
lent to a wrongful taking—A ft A 
Credit Co V Berqulst, 41 X.W 2d 582, i 
280 Minn. 308 

i 

64, Conn.—Smith v Lyon, 44 Conn. 
176 

65. CaL—^Teater v Good Hope De¬ 
velopment Corp, 93 P2d 112, 14 
Cal 2d 196—Stockton Morris Plan 
Co V MUriposa County, App, 221 
P2d 222—Ramaeeiotti v. GaUano, 
187 P 2d 722 59 CalApp 2d 8-^ea- 
ter V Good Hope Development 
Corp, 180 P 2d 812, 55 CalApp 2d 
459—Rathbun v HUl, 19 P.2d 64, 
129 CalApp 601. 

m—MUhahn v Sapp, 86 X.B.2d 667, 
888 111 App 12 

KTiftb- —^United Store Fixture Co. v 
Grubiak, 284 NW 602, 287 Mich. 
671—Le Duo v Beechler, 238 NW 
440. 252 Mich. 633 
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Miss.—Ainsworth v Smith. 127 So 
771 157 Misa 202 

Mo—Exman v Wommack, App., 240 
SW2d 718 

Xeb—^Tesar v Bartels 82 XW2d 
911, 149 Xeb 889, 2 AL.R.2d 1087 
Ohio—Universal Credit Co v Gos- 
ney, 46 XJEL2d 305. 70 Ohio App 
379 

Okt—Commercial Credit Co v Har- 
jo. 68 P 2d 686, 178 Old 897 
Or—^Ylvich V EOlafate, 92 P2d 178, 
162 Or 865 

(Fa.—Winner v Messinger, 69 A.2d 
172, 165 Pa.Super 507—^Tuckey v 
Cagnoli, ComJPl, 60 Dauph.Co 547 
Utah.—Petty v Borg, 150 P2d 776. 

106 Utah 524 
54 aj p 443 note 65 
Safe deposit box 

Order Issued pursuant to writ of 
replevin, directing sheriff to take 
into his possession articles not spec¬ 
ified in replevin reauiaition from a 
safe deposit box maintained by a 
defendant together with one not a 
party to action to enforce terms of 
an alleged trust agreement, was er¬ 
roneous.—Gats V Gats, 87 N.YS2d 
621 275 AppDiv 771 
Asslgase of prior mortgage 
Writ of replevin commanding sher¬ 
iff to seize truck in possession of 
mortgagor named In chattel mort¬ 
gage on truck did not authorize sher¬ 
iff to seize truck In xKusession of 
azsignee of prior chattel mortgage 
and in custody of motor company 
with which assignee bad stored it, 
where neither assignee nor motor 
company was- named In writ, sd- 
though track was the property 
sought to be replevied.—Universal 
Credit Co v Ctosney, 48 NJBLtd 865, 
70 Ohio App 879 

66 . Mias.—Myriek v Kational Cash 
Register, 25 So. 156. 

54 OJ p 444 note 66. 
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g^et possession and failed to do so,^^ or where he 
neither had possession nor claimed any nght to 
possessions^ and was not in collusion with a co¬ 
defendant m respect of the property where he 
did not have possession and disclaimed posses¬ 
sion ,70 where plaintiff has actual possession of the 
goods sued for at the time of bnnging suit,7i 
where defendant has restored the property to plain¬ 
tiff before suit was commenced,72 or where defend¬ 
ant has in good faith and prior to the commence¬ 
ment of the action transferred and parted with 
possession of the property *2 One jomtl> mterested 
in the object of the detention and assenting thereto 
for such purpose is also hable 74 

In many jurisdictions the rule requiring that de¬ 
fendant be in actual or constructive possession at 
the tune the action is brought is subject to the 
exception that one in possession of property without 
nght cannot a\oid the acbon of reple\in by wrong¬ 
fully partmg with or disposing of the property be¬ 
fore the suit is brought ,75 but the applicability of 
this exception to the general rule has been denied 
in some junsdictions 76 Even where the exception 
IS recognized, it has ne\cr been extended to cases 
wdiere defendant before smt brought did not part 
with possession by any act on his part, but the prop¬ 
erty was taken from him by process of law lalid 
on Its face which he cannot resist 77 Another ex¬ 
ception IS that, when detendant has the property in 
his possession at the time the action is commenced, 
he cannot by the subsequent transfer or destruction 


of the property wholly deprive plaintiff of relief, 
and in such case the alternative judgment for the 
\’alue of the property is granted.72 

§ 57. -Sufficiency of Constructive Pos¬ 

session 

Constructive possession of the property by the de¬ 
fendant Is sufficient to permit the maintenance of re¬ 
plevin 

Possession by defendant need not be actual m or¬ 
der to permit the maintenance of replevin, a con¬ 
structive possession is suffiaent72 Replevin wull 
lie for personal propert>, although not in the ac¬ 
tual possession of defendant, if it is under his con¬ 
trol in the hands of another 20 So, possession by 
a tenant of defendant is suffiaent to support an ac¬ 
tion agamst defendant2^ 

§ 58 -Possession of Officer Who Has 

Sold Property under Execution 

The decisions are In conflict as to whether an action 
of replevin lies against an officer who has sold goods 
seized under execution and parted with possession be¬ 
fore the commencement of the action 

It has been held that an action of replevm does 
not he agamst an officer who has sold goods seized 
under execution and parted with possession before 
the commencement of the action 22 The contrary 
has also been held23 and replevin will he when the 
officer, after recenmg notice of ownership, sells the 
property,24 and also for the recovery of the prop¬ 


er Mass —Whitwell T Wells, 24 
Pck. 25 

ea Mich.—Klttridge v Miller 8 K 
W 87. 45 Mich. 478 
54 C J p 444 note 68. 

69 Iowa.—ChTT V King 169 XW 
183 184 Iowa 734—Coffin v Gep- 
hart, 18 Iowa 256 

7a Wis.—^McHugh v Robinson, 87 
XW. 426, 71 Wis. 665-^oIinson 
V OarUdc, 25 Wis. 705. 

71. Cal —Ramacciottl v Qaliano 
137 P2d 722, 59 CalJ^pp2d 8. 

54 C.J p 444 note 71. 

AgtoMohne takML fzoaa defendant 
However, an action in claim and 
delivery to recover posseaaioa of 
an automobile could not be defeated 
on ground that plaintiS was in pos¬ 
session of automobile when action 
was commenced, where sheriflTs re¬ 
turn showed that automobile was 
t a ken from defendant and entire 
proceedings Indicated that action 
was based on theory that defendant 
had possession.—Morgan v Motor & 
Finanoe Co v Oliver, 124 P2d 778 
lei Utah 492. 
llefeadant as employee 
Where defendant had neither ac¬ 


tual nor constructive possession of 
cattle, but cattle were located on 
plaintifTs land and defendant was 
merely employee hired to feed and 
attend cows, action of replevin could 
rot be maintained.—Sxman v Worn- 
mack. MoApp, 340 SW2d 718 

72 Mich.-Aber % Bratton, 27 XW 
564 60 Mich. 857 

54 C J p 444 note 72 

73 lU—MUhahn v Sapp, 86 NR 
2d 667, 338 ni App 12 

N C —General Motors Acceptance 
Corporation v Waugh, 178 S R 85 
207 NC 717 
54 C J p 444 note 78 

74. Vt.—Riley v Noyes, 44 Vt. 455 
54 CJ p 445 note 74 

75. Cal—Rathbun v HiU, 19 P2d 
64, 129 Cal App 601. 

54 CLJ p 445 note 76 
Stock oertifloates 

Replevin to recover stock certifi¬ 
cates or value thereof which had 
been delivered to defendant was not 
defeated by attempted transfer of 
stock on books of company and pur¬ 
ported cancellation of certificates — 
Be<sk V. Day, 62 P2d 1014, 178 OkL 
810. 


76, Mo—Slpe V Gross, App, 1 SW 
2d 1084 

54 aj p 445 note 77 

77 NT—Slnnott v Felock, 59 NR 
266. 165 NT 444, 80 Am-SR 786 
68 I 1 R.A. 565 

64 C.J p 445 note 78 

7a Cal—^Richards v Morey, 66 P 
886 , 133 Cal 437 

79 Pa.—Tuckey v Cagnoll. Com. 
PL, 60 Dauph Co 647 

Utah—Petty v Borg, 160 P2d 776, 
106 Utah 524 

54 CJ p 445 note 80 

80 Wash.—^Theodore v Washington 
Nat. Inv Co. 2 P2d 649, 164 Wash. 
248 

54 Cjr p 446 note 81. 

81. Cal—Eastern Outfitting Co v 
Myers, 180 P 669, 89 Cal App 816 

sa Cal—Rlclotto V dement, 29 P 
414. 94 Cal 105 

54 CJ p 446 note 82 

sa SC—^Dudley v Green, 24 SR 
186, 46 SC 199 

86 . Iowa.—Hardy v Moors, 17 NW 
200, 62 Iowa 66 

NT—Ford Garage Co v Brown, 191 
NTS 589, 198 AppDiv 467. 
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erty sold, even though there was no actual possession 
taken thereof by the shen£E or purchaser at the 
time of or after the sale 85 

§ 59 -Possession of Officer Who Has 

Levied on but Not Taken Possession 
of Property 

Generally, where property levied on Is not Uken out 
of the actual possession of plaintiff In replevin, nor Is * 
the possession in any way interfered with, replevin can¬ 
not be maintained against the officer making the levy, 
but, where the officer's possession is such that. If inter¬ 
fered with, he could mainuin replevin, the owner of 
the property levied on may replevy It, although the 
officer is not In actual possession 

While it has been held that a levy on property is ‘ 
such an exercise of dominion over it as to sustain 
replevm agamst the officer, although there was no » 
actual removal of the property,®® gcnerall> where 
property levied on is not taken out of the actual 
possession of plaintiff in replenn, nor is the posses¬ 
sion m any way interfered with, it has been held that 
the action cannot be maintained,®^ although an in¬ 
ventory and appraisal is made of the property,®® 
and although a receipt®® or deln erj bond®® is gi\ en 
to defendant for the property Where, however, the 
officer’s possession is such that, if interfered with, 
he could maintam reple\ in, the owner of the prop¬ 
erty levied on may reple^-y it, although the officer 
IS not in actual possession®^ Thus, where a ^enff 
levies on property of a stranger to an execution, 
and on the owmer giMng a deli\er> bond allows 
him to retain possession, the shenff has such con¬ 
structive possession as wnll justif} replevm against 
him by the owner Also, where propertj of one 
person is levitd on as the property of another who 
is allowed to remain in the possession thereof, there 
IS no such restoration to the rightful owner as will 
estop him from bnnging an action of reple\nn®® 

§ 60. — Possession of Execution or At¬ 
tachment Creditor 

Generally, where property hae been eelzed under 


execution or attachment, replevin against the execution 
or attachment creditor does not lie whether by defendani 
in execution or attachment or a third person claiming 
the property seized 

Where property has been seized under execution 
or attachment, replevin against the execution or at¬ 
tachment creditor does not lie whether by defendant 
in execution or attachment or a third person claim¬ 
ing the property seized,®^ although the contrary has 
also been held,®® and m some jurisdictions an action 
of rep'e\’in to reco\ er goods attached in favor of a 
claimant who was not a part} to the attachment must 
be brought ag^nst the attaching creditor and can¬ 
not be brought against the officer who served the 
attachment®® The actual possession of the prop¬ 
erty by an officer is not constnictne possession of 
the creditor, under whose direction the officer had 
seized the goods on execution, but until they pass 
out of the officer’s control b} sale on the execution 
or other legal means, they are regarded as in the 
custod} of the law and m no way subject to the 
creditor’s control ®7 

§ 61 -Possession of Person in Posses¬ 

sion for Another 

One whose goods are wrongfully withheld by the 
agent of another may maintain replevin therefor against 
the agent where the goods are In hit actual possession 

One whose goods are wTongfully withheld by the 
agent of another may maintan replevin therefor 
against the agent where the goods are m his ac¬ 
tual possession,®® and it has been held that he will 
still have such possession as to make him liable to 
the action, although he has placed the property m 
the custod} of a third person.®® It has also been 
held that replevin w^ll he against an} person wrong¬ 
fully in actual ph}sical possession of property, al¬ 
though he IS holding it for another 1 It has been 
he^d, how'e^e^, that replevm will not he against a 
servant for propert} m his actual possession belong¬ 
ing to his master, but which he holds merely as 
a sen ant,2 and that the action ma} not be main¬ 
tained against a mere servant who refuses to delner 


85 NT—Neff v Thompson, 8 Barb 
218 

88 . NY—Alvord v Haynes, 13 Hun 
26--Stewart v Wells, 6 Barb. 79 

87 Iowa.—Hove v McHenry, 14 N 
W 301, 60 Iowa 227 
64 C.J p 446 note 87. 

88 . Iowa.—Hove v McHenry, supra. 
54 aJ p 446 note 88 

89 Mich.—^Morrison v l 4 iunbard, 12 
N W 696, 48 Midh. 548 
54ajr p 446* note 89 

sa Ind.—Standard Oil Co. v Bretz 
98 Ind. 281. 


91. N M —de T Elmer, 88 P 
1132, 14 XM 39 
54 C J p 446 note 91. 

98. Ind—Hadley v Hadlev 82 Ind 
75—Iiouthain v Fitzer, 78 Ind. 449 

98. Mich.—Gutsch v Mcllhar^rey, 
87 NW 303, 69 Mich. 877 

94. Mich.—House v Turner, 64 N 
W 20 106 Mich. 240. 

54 C J p 446 note 94. 

96 NT—Acker v. Campbell. 23 
Wend. 872 
54 C J p 446 note 95 

96L Conn.—McDonald v Holmes; 45 
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Conn 157—Bowen v Hutchins, 18 
Conn. 550 

97. Mich.—House v Turner, 64 N. 
W 20 106 Mich. 240 

54 C.J p 446 note 97 

98. Me—^Bveleth v Blossom, 54 Mou 
447 92Am.D 555 

54 CJr p 447 note 98 
99 Ind.—^Berghoff v McDonald, 87 
Ind 549 

Mo —^DeWolff V Morino, App., 187 S 
W 620. 

1 . Minn.—Flatner v Good. 29 NW. 
56, 85 Minn. 395. 

a; UL—Milhahn ▼ Sapp, 86 NJE.2d 
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property which he holds for his master who lawful^ 
acquired possession * 

§ 62. -Estoppel to Deny Possession 

Where the defendant !n replevin secured possession 
of the property by giving a forthcoming and delivery 
bond, he may be estopped to deny that the property 
was In his possession at the time of the levy of the 
writ, although it has been held otherwise where the 
defendant never had possession or any control over the 
goods 

Where defendant in replevin secured possession of 
the property b> gi\’ing a forthcoming and delnery 
bond, he is estopped to deny that the property was 
in his possession at the time of the levy of the 
wnt,^ although it has been held otherwise where 
defendant never bad possession or any control over 
the goods 6 It is onl> on assumption that the prop¬ 
erty was taken from his possession that he vras 
entitled to demand its return ^ So, where plamtiff 
in replevin alleges defendant to be in possession of 
the property and detaming it from him, he is es¬ 
topped from denying defendant’s possession at the 
time of action brought^ 


Defendant is likewise estopped from claiimng that 
less property was replevied than was described in 
the bond,8 but the giving of a redelivery bond 
where the property claimed is mdefimte m amount 
is not conclusive on defendant as to the amount^ 
Defendant is not estopped to deny that the property 
taken from him was the property described in plain¬ 
tiffs complamt,!® or to show the true amount and 
value of the goods.^^ An officer, by agrcemg with 
plaintiff that property actually m another’s pos¬ 
session should be considered to be m the possession 
of the officer for the purpose of replevin, is estopped 
to deny possession.^* 

§ 63. -Effect of Voluntary Surrender of 

Property by Plaintiff 

One who voluntarily aurrenders property to another 
believing, although erroneously, that the latter Is legally 
entitled to It, cannot maintain replevin therefor 

Where one voluntanly surrenders prc^erty to an¬ 
other believing, although erroneously, that the latter 
IS legally entitled to it, he cannot mamtain replcvm 
therefor 


V. CONDinOli’S PEEOEDENT 


§ 64. In General 

The plaintiff must, as a condition precedent to main¬ 
tenance of a suit for replevin, make payment or tender 
of any money or performance of any other condition or 
obligation which may be necessary to vest In him the 
right of possession of the property involved, and such 
payment or tender must be made before the action is 
commenced, and must be kept good up to and at the 
time of the trial 

Smce, in order to znamtam an action of replevin 
plamtiff must be entitled to the immediate possession 
of the property, as discussed supna § 42, he must, as 
a condition precedent, make pa 3 rment or tender 
of any money or performance of any other condition 


or obligation which may be necessary to vest in 
him such nght of possession while, on the other 
hand, although there may be somethmg due from 
plaintiff to defendant, if its return or payment is 
not essential to vest in plaintiff a nght to the pos¬ 
session of the property in question, no tender or 
payment is necessary as a condition precedent to 
the right to maintain the action.15 Where plam¬ 
tiff has parted with property tmder arcumstances 
which entitled him to recover it, he must return or 
tender the money, notes, or other thing of value 
which was the consideration on which he acted m 
parting with such property,unless he is prevented 


667. S38 ULApp 12—Alexander v 
Boyle^ 68 ULAPP 189 

8. ITT—McDongall v Travis, 24 
Hon 690. 

4. loss.—Martin ▼ Coker, 87 So 2d 
772, 204 Hiss. 576 

N C—General Motors Acceptance 
Corporation v Wangb. 178 S.E. 85. 
207 Na 717 

Ofcl—Bed Blver Valley Trust Co 
V Boswell. 44 P2d 956. 178 Okl 
06 

54 GJT p 447 note 4. 

5. NY —Andrews t Sliatta<^ 82 
Bsrtk 896. 

OL NT—Diossy v Morgan. 74 NY 

11 . 

7. I6wa.—Kingsbury t. Buchanan, 
U Iowa 887. 


18. Fla.—Gaulden v HUl. 87 So 758. 

I 81 Fla. 251 

: 0. Pa.—Susquehanna Boom Co r 
Finney. 58 Pa. 200 

10. NT—Talcott V Beldlng. 86 N 
T Super 84. 

11 . NT—Nowell V Gilbert, 2 NT 
S 525. 49 Htm 489—Talcott v 
Beldlng, 48 How Pr 419 

18. Ill—GalE V Harding; 66 HL 61. 

18. NT—Taplin V. Wilson. 6 

Tkomps. 4b CL 502 

54 CLJ. p 447 note 18 

14. CaL—Guerin v Blair, 204 P2d 
884, 88 CaL2d 744. 

Mo—Ckopus Juris dted in Shearer 
Moto^ Co. V Bnrmeister, App.. 218 
8W2d 965. 058—Hinshaw v 

Thomhm. App., 27 aW2d 776. 

54 OJ. p 448 note 16. 
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Bond as condition precedent see in¬ 
fra S 104. 

Sum admittedly due 
Plaintiff suing carrier in replevin 
for goods shipped a o d. to assert 
rights to immediate possession of 
goods because of excessive charge 
should have tendered sum admitted¬ 
ly due.-H3heehan 4b Bgan v Ameri¬ 
can By Bxpress Co., 174 NSL 686. 
274 Mass. 881. 

Bulas of civil prooednre held not 
to alter existing law as to tender — 
Savada Bros, v ConvlUe^ DGLPa., 8 
FJSJD 127 

IB. Pa.—Eahle v Sneed, 59 Pa. 888 
54 CJ p 448 note 17 
18. US—Ford Motor Co v Far¬ 
rington, Or., 245 F 850, 158 CCJL 
190 

64 G.J. p 448 note 21. 
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from so doing by defendant^^ Where, however, ex¬ 
penses have been mcurred by an officer with respect 
to property taken under a wrongful levy, the owner 
may replevy it without tendenng the amount so 
expended.^^ 

If plamtifFs property has been sold to defendant 
by a third person having no right to dispose of it, 
it IS not necessary for him to refund to dezendant 
the amount paid by the latter to such third per¬ 
son Where property is obtained by fraud on 
plamtifPs borrowing a sum of money from defend¬ 
ant to be repaid in a certain time iTihich has not 
yet expired, no tender of the sum need be made 
The failure to make a useless tender has been held 
not to bar replevuL^i 

Liens Where the person m possession has a hen 
on the property, a tender of an amount sufficient 
to discharge such hen is a condition precedent to 
the right of the owner to maintam replevin for 
such property,22 unless such hen is wai\ed,2S or un¬ 
less defendant has mdicated that tender would be 
useless 2 * Where the amount claimed by defendant 
as a condition to returmng the property does not 
constitute a hen, tender thereof is not required.^* 

A btU of lading must be surrendered^® or its 
negotiation enjomed^^ before goods may be re¬ 
plevied from a earner issuing the bill on delivery of 
the goods. 

Necessity for notice of ottmershtp If a statute 
provides that notice of ownership must be given to 
the officer who seized property under execution pn- 
or to bringing suit, this requirement must be 00 m- 
phed with or the suit cannot be mamtamed.®® No 
such notice need be given, however, pnor to suing 


in replevin, where the statute requiring the notice 
merely prondes a method of procedure where a tnal 
of nght of properQr is desired, and has no applica¬ 
tion to a replevm suit.®® 

Time for payment or tender Where payment or 
tender is a condition precedent, it must be made 
before the action is commenced,®® unless, by rea¬ 
son of the defendant claiming absolute owmership, 
the cause of action is complete without such payment 
or tender and it must be kept good up to and at 
the time of the trial 

§ 65. Necessity for Demand and Refusal 

As s general rule, no demand for the property need 
be made, as a condition precedent to suit, except where 
it is necessary to terminate a right of possession in the 
defendant or to confer such right on the plaintiff, that 
is, to establish an unlawful taking or detention as 
against the rights of the true owner 

While it has been said that the decisions as to the 
necessity of a demand for a surrender of the prop¬ 
erty m question as a condition precedent to an 
action of replevin are m conflict and not entirely 
reconcilable,®® the general rule is tlmt no demand 
need be made except where it is necessary to 
terminate a nght of possession in defendant or to 
confer sudi nght on plaintiff,®* or, m other words, 
when necessary to establish an unlawful taking or 
detention as against the nghts of the true owner,®® 
and, wherever this may be otherwise shown, no de¬ 
mand IS necessary ®® In some deasions it has been 
broadly held that no demand is necessary in r^Ievm 
m any case.®^ Under some statutory provisions, 
the failure of plamtiff to make a demand for the 
property as required may not be raised by defendant 


X7 m.—^Potter V Dennison, 10 HI i 
590 I 

64 CJ p 448 note 22 j 

1 & Kan.—Sims v Iffead, 29 Kan. 
124 

19. Cal—More v Finger, 60 P 888r 
58 P 822. 128 Cal 818 

SO Mich.—Moffitt V Shields, 85 If. 
W 174. 67 Mich. 610 

fll. Mo—Stewart v Eveland. App., 
88 SWSd 801. 

aa. Mo —Hinshaw v Thornhill, App., 
27 SW 2 d 776 

Pa.—Daviess County Stave Co v. 

Duncan. Com.PL, 29 Wash.Co 74. 
64 CIJ p 448 note 26 

as. Mass.—Fbwler v Parsons, 9 M. 

R 799, 148 Mass 401. 

Pa.—memson v. Davidson, 6 Binn. 
892 

as. Ma—Crosby v SOU, 117 A. 685, 
121 Me. 428. 


25. N* J —O’Brien v Buxton, 156 A. 
17, 9 ^.JMise. 876 

aSL N.J—Ahbe V Srie B. Co. 116 
A. 778, 97 K JDaw 212 

N’T.—Salant v Pennsylvania XL Co., 
178 NTS 285 

27 NT—Salant v Pennsylvania 
R. Co. supra. 

as. Iowa—Fincdi v Hollinger, 43 
Iowa 598—Kaster v Pease, 42 Iowa 
488 

89 HL—Wilson ▼ Mslone, 259 BL 
App 35 

sa DL—Ohio, etc., K. Co ▼ Noa 77 
JXL 518 

54 CLJ p 448 note 18. 

81. Na—Duts V Tount, 81 N.a 
867 

Tex.—Soell v Hadden, 19 S.W 1087, 
85 Tex. 182 

881 NT—Dodge v Fearey, 12 Hnn 
277. 


83. Fla—BeU v NUes, 55 So. 892, 61 
Pla 114 

54 C J p 448 note 88 

34. Iowa—^Leek v Chesley, 67 NW 
580, 98 Iowa 598 
54 CJ p 449 note 84. 

Defendant, if sued in replevin 
without demand for delivery, may 
offer to disclaim any interest fa 
property on reimbursement for costa 
inenrred.—Butler v Wolf Sussmaa, 
Inc., 46 NEL2d 243. 221 Ind, 47. 145 
AXuIL 740 

86 . Ind.—Hoover v liewin. 105 N 
R 400, 56 ZndJ^ 367. 

Maaa—Bdmunda v. HUl, 188 Masa 
446 

88 . Mass—Bdmunds v Hill, supra 
Nev.—Perkins v Barney 8 Nev 667 

817. OkL—Jackson v Dakdea^ 199 P. 

228, SLOkL 266. 

64 C.J p 449 note 82. 
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unless, at the tnal, he makes a tender of the propert> 
sued for, together with damages for its detention 

Discontinuance after demand does not necessitate 
a new demand on commencement of another action 
of reple\in®® 

§ 66. -Property Lawfully Taken by, or 

m Possession of. Defendant 

The general rule It that replevin will not He against 
one who has obtained possession of the property law¬ 
fully until a proper demand Is made for It, and posses¬ 
sion refused, since the law presumes. In the absence of 
any rebutting circumstances, that property which has 
come rightfully Into the possession of the defendant and 
which he Is not entitled to retain will be surrendered 
to the person entitled thereto on demand, and he should 
be given an opportunity to do so before being subjected 
to suit. 

The general rule is that replevin will not he 
against one who has obtained possession of the prop- 
ty lawfully until a proper demand is made for it, 
and possession refused,^® since the law presumes, 
m the absence of any rebutting circumstances, that 
property i\hich has come rightfully into the pos^ 
session of defendant and which he is not entitled to 
retain will be surrendered to the person entitled 
thereto on demand,and he should be gi^ en an op¬ 
portunity to do so before being subjected to the 
expense and mconvenience of an action This rule 


has been apphed to actions against a bailee,*® an 
assignee for the benefit of creditors,** a depository 
of an instrument dehvered to be held m escrow,*® 
and in some cases, although not imiformly, to m- 
nocent purchasers for value and without notice from 
persons haiing no authority to sell, as discussed 
infra § 68 

§ 67. -Property Wrongfully Taken by, 

or in Possession of. Defendant 

A previous demand Is not necessary In order to 
maintain replevin where the original taking or posses¬ 
sion of the defendant is shown to have been wrongful 

A pre\ious demand is not necessary in order to 
maintain repleimi where the onginal taking or pos¬ 
session of defendant is shown to have been wrong¬ 
ful,*® as where defendant obtained property by 
fraud.*^ So, also, no demand is necessary as against 
a defendant who, although not the onginal wrongful 
taker, received the property with knowledge that it 
was so taken.*® 

§ 68. -Property Obtained from Person 

without Authority to Transfer 

According to some authorities, although not others, 
a demand Is necessary where the defendant Is an In¬ 
nocent purchaser for value and without notice from 
one who was a wrongful taker or without authority to 
sell 


88. Mo—Ooldsmlth ▼ Taussig; 60 
MoJLpp 460 

89. SC—Brown v Kolb, 75 SR 
6S9, 92 SC 809 

4a CaL—<tommercial 6b Savings 
Bank of Stockton v Foster, 290 
P 583 210 Cal 76 

Fla.-^OospiUi auxis cited tn Bourne 
V. State Bank of Orlando & Trust 
Co.. 142 So 810. 814 106 Fla. 46 

Ind . C orpus JUxls cited in Butler 
r Wolf Sussman, Inc., 46 NR2d 
243, 221 Ind. 47. 145 A.L..R. 740— 
Hajs V Bums, 19 X.R2d 862. 106 
Xnd.App 374 

Iowa.—^Luther ▼ National Inv Co, 
268 KW 589. 222 Iowa 805 

3C{88—De Vane Chevrolet Co v 
Montgomery Ward 4b Co, 147 So 
835 165 Miss. 185 

Mont.—Oovpus JUzis cited la Ras¬ 
mussen V O R Ijee 4b Co, 66 P 2d 
119, 134. 104 Mont 278. 

K J —^Resnlck v Jefferson Holding & 
Building Corp^ 187 A. 016, 14 NJ 
Misc. 875 

X'.T.—Fairfield Junior Oorp v Stand¬ 
ard Platinum Co. 23 MYS2d 281, 
2$0 AppDlv 985. reaigument de¬ 
nied 24 NY.S2d 1018, 260 APpJDiv 
1027—Cohen v M. Reiser. Inc., 285 
MYS. 488. 246 AppDlv 277—Kln- 
maa v Nyrealty Oorp. 8 N Y S.2d 
948, 167 Misc. SSi-^nlversal Cred¬ 
it Co. v liOweU. 8 IN’Y S 8d.748» 166 
Misc. 15. 


Ohio—Ooipiu auzis gnoted in Zar 
blotny V Frigidalre Sales Corp., 
187 XR2d 102, 198, 45 Ohio App 
889 

Wash.—Corpus Juris cited la Edison 
Oyster Co v Pioneer Oyster Co. 
157 P 2d 802, 307, 22 Wa8h.2d 616 

W^o—corpus juris cited la Hein v 
Marcante, 118 P2d 940, 946, 67 
Wyo 81 

54 CJ p 449 note 89 

40. Ind.—Corpus JUrls died la But¬ 
ler V Wolf Sussman, Inc., 46 HR 
2d 248 221 Ind. 47, 145 A.I 1 .R. 740 

Ohio—Corpus juris quoted ia Za- 
blotny V Frigidalre Sales Corp.. 
187 HR2d 192, 198, 46 Ohio App 
889 

54 C.J p 449 note 40 

42, Ind.—Corpus JUxls dted ia 
Butler V Wolf Sussman, Inc.. 46 
N‘R3d 248, 221 Ind. 47, 145 AX.R 
740 

Ohio—Corpus JUris quoted la Za- 
blotny V £Vigidaire Sales Corp.. 
187 HR2d 192, 193, 45 Ohio App 
839 

54 C.J p 449 note 41 

48. V S.—Banque de France v Equi¬ 
table Trust Co, DC.HY, 88 F2d 
202 

54 CJ p 449 note 42 

44. m.—Hudson ▼ Masa 4 lU. 578. 

54 CLJ p 449 note 48. 
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45 . NY—Delahunty v Hake, 41 N 
YS 896, 10 AppDlv 280 

4a ni—Chicago, R. I. & P R. Co 

V Horth American Cold Storage 
Co, 244 HI App 522 

Mich.—Corpus JUxls quoted ia Citi¬ 
zens Commercial 6b Savings Bank 

V Parber, 278 NW 661, 668, 280 
Mich. 257 

Mont—Corpus JUxls dted in Ras¬ 
mussen V O R Dee & Co, 66 P 2d 
119, 124, 104 Mont 278 
Ohio—Sevems v Boylan, 60 NR2d 
531, 75 Ohio App 16 
Utah.—Petty v Borg, 150 P2d 776. 
106 Utah 524 

Wash.—Edison Oyster Co v Pioneer 
Oyuter Co. 157 P 2d 802, 22 Wash. 
2d 616 

Wyo—Corpus juris dted la Hein v 
Marcante, 118 P2d 940, 946, 67 
Wyo 81. 

54 CJ p 450 note 46 

417 Mich.—Corpus JUris quoted ia 
Citizens Commercial 6b Savings 
Bank v Farber, 278 KW 66D 563, 
280 Midh. 257 

Ohio—Sevems v Boylan, 60 NVR2d 
621. 75 Ohio App 15 
Utah.—^Petty v Borg, 150 P2d 776 
106 UtaA 524. 

54 OJ p 450 note 47 

4a lU.—Buttem V Haughwout 42 
BL 18, 89 Am D 40D 
54 OJ p 460 note 48. 
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It has been held that a demand is necessary where 
defendant is an innocent purchaser for \alue and 
without notice from one who as a wrongful taker 
or wathout authority to sell,^® on the ground that 
such purchaser cannot be deemed a wTongdoer in \ 
merely retaming, in the absence of an\ denra-'d, 
what he has in good faith acquired, and shoalc 
not be subjected to suit without being gi\en an op- 
portimity to surrender the p’-opertj and it has 
been held that this rule applies regaraiess of the 
nature of the fraud or WTong bj which the propertj 
w'as originally acquired from plaintiff, or in what 
character or manner it w^as dehvered to defendant, if 
no fraud or complicity in the transaction can be 
imputed to him 52 

On the other hand, it has been held that a person 
wTongfully m possession or rightfully in possession 
but without authority to transfer the propertj- can¬ 
not confer on another a possession which, although i 
innocent, will be rightful as against the true ovn- 
er,55 and that, therefore, no demand by plaintiff is 
necessary, although defendant is an innocent pur¬ 
chaser for value and without notice 5-* Xo demand 
IS necessary w'here defendant knew that the holder 
of the property had no authority to sell,55 or trade,56 
or that he had procured the property b> fraud,®" 
or that it was claimed by other persons 58 So, a 
demand is not a condition precedent to an action 
against one who received a motor \ehide with 
knowledge that it had been wrongfully taken from 
another by the seller 59 No demand need be made 
before bringing an action of replevin against the 


§§ 68-70 

bailee of one w*ho wTongfnlly obtained possession 
of plaintiffs property 5® 

§ 69. -Property Wrongfully Converted 

! Where there has been a conversion of the property 
by the defendant or acts amounting to a conversion, no 
demand by the plaintiff is necessary prior to bringing 
suit for replevin 

It IS verj gereralh- heM that where there has 
been a com ersion of the property b> defendant or 
acts amounting to a com ersion, no demand b^ plam- 
tiff is necessar3-,5i and this is the case notwithstand¬ 
ing the prior possession of the property was law- 
full} and nghtfull j acquired 52 So the wrongful 
assumption of propert}* in, or nght to dispose of, 
goods may be a com ersion, rendering a demand 
by the owner for their return, and a refusal there¬ 
of, unnecessary before a proceedmg to replevy 
them 55 

§ 70. -Property Taken under Process 

The owner of property wh*eh has been taken under 
execution or other process against another person may 
maintain an action of replevin against the cfllcer to re¬ 
cover It without any previous demand if the taking 
was wrongful, but if the property was rightfully taken 
by the officer under valid process and in the discharge 
of hie official duty, and subsequent events entitle the 
owner to recover a demand is necessary 

The owner of proper^ whidh has been taken un¬ 
der execution or other process against another per¬ 
son may maintain an action of replevm against the 
officer to recover it without any pre^ 10 U 5 demand 
if the taking was wTongful,®^ but if the property 


49 Ind.—^Butler v Wolf Suasman, 
Inc^ 46 NlLSd 248 221 Ind. 47. 145 
A.L.R. 740 

42 CJ p 755 note 88—54 CJ P 450 
note 49 

JSFo element of oanae of action 
Where property In question has 
been stolen, making of demand is not 
element in owner's cause of action to 
recover property, but Is protection 
which law grants to person in in¬ 
nocent possession thereof —^Atlas 
Ins. Co V Gibbs, 188 A. 690, 121 
Conn. 188 

5a Conn.—Atlas Ins Co v Gibbs, 
supra. 

SC—Burckhalter v Mitchell. 8 SE 
226. 27 SC 240 

51. KT—Millspaugh v Mitchell, 8 
Barb 888 

SC—Burctchalter v latchell, 8 8JEL 
225. 27 S.C 240 
Opportunity to remove engine 
Demand and refusal for stolen au- 
tomobUe chassis in hands of bona 
flde purchaser thereof from seller 
who had apparent title should be 
shown where purchaser in possession 


was under duty to surrender all of 
automobile except engine, and hence 
was entitled to opportunity to re- 
mo\ e engine —Atlas Ins Co ^ Gibbs 
188 A. 690 131 Conn. 188 

52. XT —Fuller v Lewis, 8 AbbPr 
888 13 HowJPr 219 

5a Me—Galvin v Bacon 11 Me 28. 
25 AmD 258 

54. Mo—Globe etc, P Ina Co v 
Adams, App, 330 SW 345 
43 CJ P 755 note 84—54 C.J p 451 
note 54 

55 Ind —Kuhns v Gates 93 Ind 
66 

iVrlor sale 

Person who, with notice of sale of 
property, with intention that title 
shall pass at once, acquires posses¬ 
sion from seller, cannot prevent pri¬ 
or purchaser from taking possession 
without making demand—Chickerlng 
& Sons V M. Steinert A Sons Co., 179 
XE. 398. 278 Mass 155 

5a Ind.—Whitten v Kemp, 184 K 
B. 211, 77 IndJLpp 615. 

43 


57 m—Butters v Haughwout, 43 
111 18 89 Am.D 401 
54 C J p 451 note 57 

5a Ind—Selbold v Welch, 185 XB. 

358 78 Ind.App 238 
Mich—Log Owners* Booming Oo v 
Hubbell, 97 XW 157, 135 Mich. 
65. 4LR.A.,XS.578 

59 Ind.—Selbold v Welch, 185 K.B: 
258, 78 Ind».Vpp 238 

6a XT—Milligan v Brooklim 

Warehouse, etc., Co, 68 XTS 744, 
84 Mlsc. 55 

61. DL—Geraci v Sultan. 268 lU 
App 294 

Vt.—Cameron v Blanchard. 175 A. 

290 107 Vt. 51 
I 64 C.J p 451 note 50 

ea Minn.—Guthrie v Olson, 46 K 
W 868. 44 Minn. 404 
54 CJr. p 451 note 51 

6a Vt.—Cameron v Blanchard, 175 
A. 290. 107 Vt. 51 

64. OkL—Burchett v Purdy. 87 P. 

1053. 2 OkL 39L 
54 C.J p 451 note Sa 
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was nghtfully taken by the officer under vahd 
process and in the discharge of his offiaal duty, and 
subsequent events entitle the ouner to recover it, 
a demand is necessary.^^ So it is held that no de¬ 
mand IS necessary to recover property taken by an 
officer in abuse of his authonty,^^ as by taking 
property under execution which is exempt,®^ or to 
recover property taken under an attachment founded 
on o. void affidavit®® 

The general rule is also that no demand is neces¬ 
sary to enable the true owner to recover property 
which has been seized as the property of another 
person under process against the latter,®® particular¬ 
ly where at the time of the seizure the officer was 
notified as to the ownership of the property Some 
of the decisions, however, make a distinction in cases 
of this character, according to whose possession the 
property was in at the time of the seizure, it bemg 
held that no demand is necessary if the property 
when seized was not in i>ossession of the person 
named in the process,but that if the property is 
found by the officer in the actual custody of the 
person named in the wnt or process, the seizure 
is not to be deemed wrongful and a demand is neces¬ 
sary,unless the officer at the tune of the seizure 
was notified that the person m possession was not 
the owner Elsewhere this distmction has been 
e^ressly disapproved,^® and it has been held that 
the owner of the property may sue without demand, 
although at the tune it was taken it was m posses¬ 
sion of the person named in the process.^® 

Where an officer has made an effectual levy on 


property which he leaves m the possession of the 
owner, he may without demand maintam replevm 
therefor agamst another officer who subsequently 
seizes It under a different piocess,^® and the owner 
of property may without demand sue to recover 
It from a person who as plamtiff m another action 
of replevm has recovered it from a third person 
in whose possession it then was 77 

Property sold under process Where property has 
been wrongfully sold under process it has been held 
that the owner must make a demand therefor before 
he can mamtain an action of replevin agamst one 
who has purchased it m good faith at the sale ,7® 
but m other cases it has been held that no demand is 
necessary 79 A purchaser at a sheriffs sale must 
make a demand for the property bought before he 
can mamtam replevm therefor ®® 

§ 71. -Where Demand Would Have 

Been Unavailing 

No demand for the property It necessary prior to 
bringing ault for replevin where It appears from the 
facts and circumstancea of the cate that a demand If 
made would have been futile and unavailing 

No demand is necessary where it appears from 
the facts and arcumstauces of the case that a de¬ 
mand if made would have been futile and unavail- 
mg,®^‘ and this fact may appear either from the 
acts or dedarations of defendant with respect to the 
property before the action is instituted,®® or from 
the position taken by him on the tnal, as where 
he does not rely on the want of a demand as a 


65. KJ—Herzog's Cloalc, etc., Co v 
Fedorko, 105 JL 21, 92 NJTLaw 
34 

54 OJ p 451 note 64 
ea Mich.—Vanderhorst v Bacon, 28 
Mich. 669. 81 AzaJL 228 
67. OkL—Byers v Ingraham, 151 P 
1061. 51 Okl 440 
54 OJ p 451 note 66 
68: Mich.—Aspell v Hosbein, 57 N 
W 27, 98 Mich. 117. 

66. Cblo—Smith v Jensen. 22 P 
434, 12 Colo 212 

54 OJ. p 451 note 68 
TO. OkU—Bordiett v Purdy. 87 P 
loss. 2 OkL 291 
54 OJ p 451 note 69 
71. C6lo^-43tone v O’Brien. 4 P 792. 

7 Cdlou 458. 

54 GLJ. p 451 note 70 

7S. Cblo.—Stone v O'Brien, supra. 

54 CUT p 451 note 71. 

TS. BL—Greenberg v Stevens. 72 M 
B. 722. 212 HL 606. 

T4i Mieb—Hopkins v Bishop, 51 K 
W 902, 91 Mich. 828, 29 AB 1 .S.B. 
489. 


76. Mich.—Hopkins r Bishop, su¬ 
pra. 

54 CJ p 452 note 74. 

7a Ohio—Pufl^ V Calloway, 10 
Ohio St. 488 

77. Mass —Kelleher v Clark. 185 
Mass. 45 

54 CJ p 452 note 76 

7a Minn.-^nmi8ka v Andrews. 92 
NW 470. 87 Minn. 616 

54 CJ p 452 note 77 

79. Okl—Byers v Ingrahcun, 151 P 
1061, 51 Okl 440 

54 CJ p 462 note 78 

BO, DeL—Johnson v Johnson, 4 DeL 
171, 

81. Ihd.—Butler v Wolf Sussmaa 
IncL. 46 N,B.2d 248. 221 Ind. 47, 
145 A.L 1 .R. 740—Hays v Bums, 19 
N.E.2d 862, 106 IndJipp 874 

Kan.—Shawnee Credit Corporation v. 
Baker. 20 PSd 455. 187 Kan. 881. 

M<mt—Ooxpns Jtiris dted la Ras¬ 
mussen V O B. liSe St COt., 66 P 2d 
119.124,104 Mont. 278 

Fa.—KixkpatrlA v lAiyala. CoulPL, 

I 62 MontgCOb 17a 

44 


Utah.—Petty v Borg. 160 P2d 776. 
106 Utah 62a 

Wash.—Kohout v Brooks. 52 P2d 
905, 185 Wash. 4 
54 CJ p 452 note 80 

8a Ejan.—Shawnee Credit Corpora¬ 
tion V Baker, 20 P2d 465, 127 Kan. 
881 

HJ—Hjmian v ma 15 A.2d 226. 

128 HJIaw 265 
54 CJ p 462 note 81. 

Bemaad for vebondisg 
Where landlord purchased tenant's 
m ach ine ry in distraint proceedings, 
but permitted tenant to continue to 
use machinery and premises, and 
judgment creditor of tenant purchas¬ 
ed machinery at subseguent execu¬ 
tion sale and obtained order for pos¬ 
session and informed landlord's at¬ 
torney that he was taking possession 
of machinery unless it was rebonded, 
Icutdlord's failure to make demand 
for x>oss€Sslon of machinery before 
issuance of writ of replevin in favor 
of creditor did not preclude recovery 
of machinery by landloid.--Hyinan v 
[HUdi supra. 
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technical defense but contests the nght of plain¬ 
tiff on the merits, claiming a supenor nght or title 
in himself 

§ 72. -Claim of Title and Right of Pos¬ 

session by Defendant 

Where In replevin the defendant claims title to the 
property and the right of possession Incident thereto, no 
demand by the plalntlfT is necessary since the defend¬ 
ant’s position is inconsistent with any supposition that 
he would have restored the property If a demand had 
been made, but the rule that a demand Is unnecessary 
where the defendant contests the case on the merits 
does not apply to cases where a demand Is necessary 
not merely aa a basis for asserting the remedy, but to 
vest in the plaintifr a right of possession 

Where in replevin defendant claims title to the 
property and the right of possession madent thereto, 
no demand by plaintiff is necessary,8^ although de¬ 
fendant may honestly believe that his claim is legal 
and Justus So if on the trial defendant contests 
the case on the merits, basing his defense on title 
in himself and the nght of possession incident 
thereto,*® or title m a third person,*7 no demand 
is necessary, nor m such case can defendant defeat 
the action on the g^und that no demand was in 
fact made,** although the case is <me where a 
demand should have been made,** since defendant’s 
position on the tnal is mconsistent with any sup¬ 


position that he would have restored the property if 
a demand had been made.** The rule that a de¬ 
mand is unnecessary where defendant contests the 
case on the merits does not apply to cases where a 
demand is necessar>~ not merely as a basis for as¬ 
serting the remed>, but to \est in plaintiff a nght of 
possession.*^ 

§ 73. SufEciency of Demand and Refusal 

Where a demand is necessary there must bs s dis¬ 
tinct demand for posseaeFon, and a refusal to deliver 
possession on the making of such demand, but, except 
where otherwise prescribed by statute, the demand 
need not be In writing, and any words will suffice as long 
as they are understood by both parties to be a demand 
and refusal 

Wliere a demand is necessary there must be a dis- 
tmct demand for possession and a refusal to deliver 
possession on the making of such demand.** A 
qualified demand is not sufficient,** nor is a mere 
notification that some one wrongfully took the prop¬ 
erty from plaintiff sufficient** Except where the 
form of demand is prescribed by statute, there need 
not be a formal demand and refusal in express 
words,*® and any words will suffice as long as 
they are understood by both parties to be a demand 
and refusal*® The filing of a prior replevin ac¬ 
tion, w'hich was dismissed by plaintiff, and the sub¬ 
sequent negotiations of the parties have been held 


aa. ni—Chicago, b. i. & p r. Co 
V North American Cold Storage 
Co, 244 HLApp 522. 

Ind.—Butler v Wolf Sussman, Inc., 
46 NB2d 248. 221 Ind. 47, 145 A 
li.R. 740 

Kan.—Shawnee Credit Corporation v 
Baker, 20 P2d 455, 187 Kan. 881 
NJ—A. R C Credit Corp v Big 
Bear Used Car Co., 192 A 845, 118 
NJIiaw 400 

Pa.—Kirkpatrick v.. LaTala, Coin.PL 
62 MontgCo 170. 

54 CJ p 452 note 82 

S4. T7S—Allen B. Wrlsley IMatrib- 
utlng Co V SerewlcXi CCJLlnd., 
145 F 2d 169 

CaL—Rathbun v HUU 19 P2d 64 
129 CaLApp 601. 

HI—Ohio Power Shovel Co v Bond. 
267 llLApp 271—National Bond & 
Inv Co V Moss, 268 BlApp 187 
Ind.—Butler v Wolf Sussman, Inc,, 
46 NB.2d 243, 221 Ind. 47, 145 A 
li-R. 740 

54 CJ p 452 note 88 
DeBuma on w M e s see, claiming cat¬ 
tle on leased farm as purchaser in 
possession, for return thereof to true 
owner, was unnecessary before lat¬ 
ter brought suit in replevin.—Cam¬ 
eron V Blanchard, 176 A 290, 107 
Vt 51. 

ZBm Kan.—Shoemaker t Simpson, 16 
Kul 4S» 


86. Ind.—Butler v Wolf Sussman, 
Ina. 46 N£.2d 248, 221 Ind. 47, 
145 ALR. 740 

Minn.—Hoiby v Federal Motor Truck 
Sales Corporation, 241 NW. 58, 183 
Minn. 861. 

Neb—Green Finance Co v Becker, 
87 NW2d 794. 151 Neb 479—Her¬ 
man V Kneipp, 80 NW. 816, 59 
Neb 208 

54 CJ p 458 note 85 

87. Mont.—Old Kentucky DistUlery 
V Stromberg-Mulllns Co, 169 P 
734, 54 Mont 285. 

88. Miss.—De Vane Chevrolet Co. v 
Montgomery Ward 6b Ca, 147 So 
835 166 Miss. 186. 

54 CJ p 458 note 87. 

89 NB—^Thompson v Thompson, 
91 NW 44. 11 NJ[> 208 

190 Minn.—Hoiby v Federal Motor 
Truck Sales Corporation, 241 NW 
68, 185 Minn. 861. 

64 CJT p 458 note 89 

91. Neb —People’s Fumitora etc., 
Co V Crosby, 77 NW 658, 67 Neb 
282, 78 AnuSJL 504. 

54 CJ p 458 note 90. 

90. NT^Unlvereal Credit Co v 
Lowell, 2 NYS.2d 748, 166 Misa 
15 

54 CJ. p 468 note 91. 

98. UR—AUen B. WrlMey Distrib- 

45 


utlng Co. T Serewicz, CCAJnd., 
145 F2d 169 

Failure to provide trucks 
Even if plalntllTs request that de¬ 
fendants release all material owned 
by plaintiff which was at defendants* 
plant and ship material back in 
trucks which plaintiff would provide 
was a demand. It was a qualified one 
which defendants could not be held 
to have failed to comply with on 
plaintiff's failure to provide trucks 
with respect to whether there had 
been a demand for possession so as 
to authorize replevin action.—Allen 
B WrEsley IMstrlbuting Co. v Sere- 
wica; supra. 

94. Conn.—Trowbridge v Bosworth, 
45 Conn. 166. 

95. Wis—Kiefer v Carrier, 10 NW 
562, 58 Wis. 404. 

54 CJ p 458 note 98 

96. BeL—^Tniax v Parvis, 82 A 227, 
12 BeL 880* reversed on other 
grounds 82 A 1059, 12 BeL 574. 

54 CJ p 458 note 94. 

FasslBg of risk 

Response by defendants In replevin 
to officer’s demand for restoration of 
replevied cows to plaintiff by telUng 
officer to take them was eqnivaleDt 
to refusal of demand as Intended to 
pass risk of selecting rigbt cows to 
officer—Cameron v. Blanchard^ 176 
A 290, 107 Vt 61. 
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to constitute sufiiaent demand to entitle plaintiff to 
maintain a subsequent replevin action In some 
decisions it is held that if defendant contests the 
action the wnt itself is a suffiaent demand, and de¬ 
fending^ the smt a refusal 

Unless otherwise required by statute, the demand 
need not be in writing ,9^ and an oral demand has 
been held to be suficient.^ The demand ma> be 
sufficient, although it does not specify each article 
composing the property demanded,* particularly 
where plaintiff attempts to point out the particular 
articles claimed and defendant refuses to look or 
consider plaintiffs claims,* or peremptorily refuses 
to surrender any of the property^ So also the 
demand is not necessanl> m^alidated because it is 
for more than plaintiff is entitled to,® or because 
plaintiff fails to state the nature of his mterest in 
the property ® A demand for payment from a 
vendee is not a demand for deln er>,^ but an altema- 
ti\ e demand of pa:’ment or return is sufficient* 

A refusal not amounting to a conversion cannot 
be made the basis of an action of replevin,® as, for 
example, a refusal to deln er to one whose right to 
possession is doubtful, until defendant can ascertain 
if such person is so entitled, is not such a refusal as 
w^ill authorize smt until after a reasonable time has 
elapsed-i® 

§ 74. By and on Whom Demand May Be 
Made 

Where a demand fa required aa a prerequlalte to auft, 
it need not be made by the plaintiff peraonally, and It 
is aufflclent if It la made by a peraon authorized to act 
for him, but the demand muat ordinarily be made on 
the defendant himaelf 


The demand need not be made by plaintiff per¬ 
sonally, It being sufficient if it is made by a person 
authonzed to act for him,^^ as, for example, one 
who stands in loco parentis,^* but it must be made 
either by plaintiff or by someone authonzed to act 
for him,i* and a demand by a. person acting m his 
own nght and not as agent of plaintiff cannot avail 
plaintiff The authority of an agent to make de¬ 
mand need not be m wnting,^® but defendant is 
not bound to deliver the property unless there is 
some evidence of the agent's authonty suffiaent to 
justify a reasonably prudent man in domg so A 
demand by plaintiff, as an individual, is insufficient to 
support an action to recover property obtained from 
plaintiff as a company 

The demand must ordinarily be made on defend¬ 
ant himself In some cases it has been held that, 
where the property is found in the possession of de¬ 
fendant's agent, a demand on the agent is suffi¬ 
cient,^® but on the contrary it has been held that a 
demand on an agent having merely the custody of 
the property and without any general authonty to 
act for defendant or make a delivery thereof is not 
suffiaent,*® that a demand made on a servant of 
defendant having the custody of the property is not 
suffiaent*! unless the servant acted tmder the di¬ 
rection of the master m refusing to dehver the 
property,** and that a demand made on defendant’s 
wife IS not sufficient unless it is shown that defend¬ 
ant had constituted her his agent for the purpose of 
receu mg such demand.** 

In an action against a husband and wife to re¬ 
cover community property a demand on the husband 
alone is suffiaent where by statute he is manager 


97. Miss.—Slartin v Coker, 87 So 
2d T72 204 Miss 576 

98. US.—Commonwealth Trust Co 
of Pittsburgh V Reconstruction Fi¬ 
nance Corp, DC Pa., 28 FSupp 
586 

54 CJ p 454 note 2 

99 KJ—Eleinfeld Furniture Co v 
ZJehtenberg, 165 A. 108, 11 NJ 
Misc. 178 

1. Mont.—Old Kentucky Distillery 
V Stromberg-Mullins Co, 169 P 
784, 54 Monc. 285 

8. DL—2Cewman v Bennett, 28 HI 
427 

8. HI—Greenberg v Stevens, 72 N 
K 722, 212 HI. 606 

4L Wls.—Appleton Barrett, 29 

WiSL 221 

5. Utah.—'Xielsen v Hyland, 170 P 
778, 61 Utah 834 

54 €LJ p 454 note 99 

8. Mtch.—Schoolcraft v Simpson, 
81 XW 1076, 128 Hlch. 215 


7 XT—Moran ▼ Abbott, 50 MTS 
887. 26 AppDiv 570 
8. Mont—^Bennett Bros Co v Tam, 
62 P 789, 24 Mont 457 
9 US —^Banque de France v Dqul- 
table Trust Co, DCNT 88 P2d 
202 

10. Mass.—Page v Crosby, 24 Pick. 
211 

11. Conn.—Brown v Poland, 7 A. 
719 54 Conn. 318 

Mo—^Mason v Rodgers, 92 SW 746, 
116 MoApp 611 

18 . Ill—Xewman v Bennett 28 HL 
427 

13. HI-Ingalls V Bulkley, 13 HL 

815 

NY—Fleischman v Glaser, 69 NT 
S 686 28 Misc. 555 

14. Mass.—^Page v Crosby, 24 Pidk. 
211 

15. Ill—^Ingalls V Bulkley, 18 HI 

816 

16b HL—Ingalls v Bulkley, supra. 

46 


17 N T —Freedlander v Wilson 
167 NTS 849, reversed on other 
grounds 174 NTS 908, 187 App 
Dlv 919 

18. Cal —Davenport v. Alexander 
200 P 771, 68 Cal App 688 
64 C jr p 454 note 16 

19 HI —Turner v Plerson-Hollo- 
weU Walnut Co, 260 HlApp 158 
64 C.J p 464 note 17 

80 Minn.—Kellogg v Olson, 24 N 
W 864 34 Minn. 108. 

54 CJ p 464 note 18 

81. Mass.—Page v Crosby, 24 Pick. 

211 . 

N T —Goodwin v Wertheimer, INK. 
404, 99 NT. 149 

88. NT—Goodwin v. Wertheimer, 
supra. 

88. N J —Shapiro v De Deuce, 07 A. 

721, 89 NJDaw 161 
Wls.—Wheeler, etc., Mfg Co v 
Teetzlalt 10 NW 155, 58 Wls 211 



77 C J S 


REPLEVIN 


§§ 74r-77 


of the community property,24 and, where a husband 
and wife are jointly in possession of property and 
the action is brought against the husband alone, a 
failure also to make demand on the wife will not 
defeat the action ,^5 but where the property is in 
possession of assignees for the benefit of creditors, 
and such assignees are not partners, a demand must 
be made on each m order to mamtain a joint action 
against them.^® 

§ 75 Time for Makmg Demand 

The demand required at a condition precedent to 
bringing repievin must be made whiie the defendant is 
stiii in possession of the property, and at a time when 
the piaintifT is entitled to its possession 

The demand must be made while defendant is 
still in possession of the property,27 and at a time 
when plamtiff is entitled to its possession ,2® but 
plamtifiF IS not obliged to make such demand as soon 
as he IS entitled to do so 2® With respect to the 
Stage of the proceedings at which the demand must 
be made the authorities are confiicbng, it being 
held in some cases that the demand must be made 
before the w^nt is issued,®® and m others that it 
may be made after the wnt is issued if before it is 
served,®^ particularly if it is made proMsionally to 
be used only m case defendant refuses to gi^e up 


the property on demand.** 

§ 76. Waiver of Demand 

Where a demand is necessary In replevin it may be 
waived by the defendant, by his conduct or assertions, 
, or by expressly stating that he waives all demand, but 
I a mere denial of the piaintifTs right to possession is 
' not a plea of property in the defendant and does not 
waive a demand 

WTere a demand is necessary in replevin it maj 
be wai\ed b\ defendant,®® 1^ his conduct or as¬ 
sertions,®^ or by expressly stating that he waives 
all demand,®® or he may, by contesting the case on 
the ments and claiming title in himself, be precluded 
from rcljing on the absence of a demand as a de¬ 
fense to the action, as discussed supra § 72 How¬ 
ever, a refusal to comply with a demand made after 
the suit IS begun and the writ issued will not pre- 
lent defendant from rel>ing cm the defense that 
no demand wras made before suit,®® and a mere 
denial of plamtiffs right to possession is not a plea 
of property in defendant and does not waive a de¬ 
mand where a demand is necessary to entitle plam¬ 
tiff to reco\ er ®7 If a demand is techically defective, 
but defendant absolutely refuses to deliver the 
goods except on rq>le\m, no further demand is 
necessary ®® 


VL DEFENSES 


§ 77. In General 

As a general rule. In an action of replevin all mat¬ 
ters foreign to the main issue of title and right to pos¬ 
session must be excluded from consideration and are 
not available as defenses, but any defense which con¬ 
troverts the piaintifTs right of possession at the time 
the suit was brought Is allowable. 


As a general rule, since the main issue in a re- 
plevm action is one of title and right to possession, 
all matters foreign thereto must be excluded from 
consideration and are not available as defenses ®® 
So it is no defense to replevin for a wror^ful taking 
that plaintiff w^as mdebted to defendant.®® On the 


S4i Wash.—Standard Furniture Co 

V Anderson. 80 iP SIS, 88 Wash. 
683 

as. Mich.—McGreffor v Cole, 58 
W 1008. 100 Mich. 262 
as. NY^essop V Miller, 2 Abb 
Dec. 449, 1 Keyes 831. 
ar Ind.—West V Graff, 55 NR 50®, 
23 lnd.App 410 

aa NY—Delahunty v Hake, 41 N 
YS. 896, 10 AppJMv 280 
Sublease 

Owner of cows sold or mortgaged 
-by sublessee of farm on which they 
were allowed to remain by original 
tenant, who purchased them as an¬ 
other’s agent, was not obliged to 
wait until sublease expired before 
demanding cows.—C a m e r o n v 
Blanchard, 176 A. 290. 107 Vt. 51. 

■aa Utah.—Farrand, etc.. Organ Co 

V Methodist Episcopal (Thurch 
Board of Extension, 64 P 818, 18 
Utah 2a 


30 N J—F A. North Co v. Mcael- 
lan, 182 A. 875, 116 N JLaw 145. 

54 aj p 455 note 28 

31. Colo—Denver Dive Stock Com¬ 
mission Co V Parks, 91 F 1110, 
41 Colo 164. 

NY—^Irr v Schroeder, 6 NYClv 
Proc. 258 

3a Me.—0^>il V Bailey, 68 Me 429 

3a US—^AUen B Wrlsley Distrib¬ 
uting Co V Serewics, CLC.A.Ind., 
145 F2d 169 

54 OJ p 455 note 81. 

34. Ind.—Butler v Wolf Snssman, 
Ino. 46 NH.2d 248, 221 Ind. 47, 145 
A.DJEt. 740 

Pa.—Kirkpatrick v DaVala, Com PL, 
62 MontgCo 170 

Wyo—Boswell V Laramie First Nat. 
Bank, 92 P 624, 93 P 661, 16 Wyo 
161. 

sa HL—HomUton V. Seeger, 75 HL 

1 App 599. 


sa D1 —Keller v Robinson, 88 N R 
1072 153 UL 458 

87 Neb—Peters v Parsons, 24 N 
W 687, 18 Neb 191. 

3a HI—New Columbus Buggy Co 
V Empire Express Storage, etc., 
Co, 198 DLApp 421. 

89 Pa.—Blossom Products Co v 
National Underwear Co 191 A. 
40, 825 Pa. 888—Gensbigler v 
Shawley, 60 A.2d 360, 162 Fa.Super 
642. 

4a Pa.—C. I. T Corporation ▼ Gro- 
sick, 167 A. 440, 110 Fa.Super 165 
—^Rinehart v Robert, Com.PL. 64 
York LegRec. 165 
54 C J p 455 note 89. 

Fact that tenant owed landlord 
some rent at time of institution of 
replevin suit against landlord to re¬ 
cover possession of property detailed 
by landlord for rent did not preclude 
tenant from maintaining sulL where 
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other hand, any defense which controverts plain¬ 
tiffs right of possession at the time the smt was 
brought is allowable/^ such as invalidity of plain¬ 
tiffs title, discussed infra § 78, or title or right to 
possession m defendant, mf ra § 79, or some stranger 
to the action, infra § 80 According to some dea- 
sions, an equitable defense may be maintained in a 
replevm action,^^ but it has also been held that an 
eqmtable defense of subrogation cannot be set up 
in replevin.^* 

Illegality of transaction Wliere persons engage 
m an unlawful transaction, and m the accomplish¬ 
ment of the ill^;al purpose one obtains possession 
of property claimed by the other, replevin will not 
he m behalf of claimant to recover such posses¬ 
sion.^^ It has been held, hourever, that a person’s 
right to possession of his own chattels will generally 
be enforced against one who without claim of right 
IS detainmg them, although the chattels came mto 
defendant’s possession as the result of an illegal con¬ 
tract with plaintiff, provided plaintiffs claim is not 

based thereon.^5 

Miscellaneous defenses Various particular mat¬ 
ters have been held not to constitute a defense to 
a smt for r^levin.^^ So it is no defense to an 
action of replevm that defendant purchased the 
property from one who had tortiously taken it from 
plamtiff and that plamtiff made no effort to obtain 


redress from the latter who was financially respon¬ 
sible,^^ that plaintiff had committed an act which 
exposed the goods to forfeiture by the federal gov¬ 
ernment, the property belonging to plaintiff until 
rendition of judgment of forfeiture,^® that the 
property was more valuable than at the time of 
the taking, because of expenditures by defendant,^® 
that plaintiff by the use of the property smce the 
commencement of the action has realized more than 
sufficient to pay the amount of his claim, and has 
sold the property for a certain sum for which he has 
not accounted,®® or that the property replevied, 
which was script, was of no value in the hands of 
an>one else than plaintiff and that he might have 
obtained duplicates of it®^ 

Where a stranger by means of a redelivery bond 
secures property seized under a writ against an¬ 
other, on replevm against him it is no defense that 
he holds un^r such bond ®® A breach by plaintiff 
of a contract to deliver goods is no defense to an 
action to recover goods dehvered.®® It is no de¬ 
fense that property was taken by defendant as 
agent of another where he had notice of {^lamtiff’s 
title ®^ It IS no defense that defendant got property 
through the contnbutory negligence of plamtiff®® 
In replevm for money taken, failure of a grand jury 
to mdict defendant for theft is no defense ®® De¬ 
fendant’s answer tendering some of the property in 
question to the plamtiff may be considered only on 


property had been wrongfully talcen 
and detained.—CottreU v Grerson, 1$ 
KSLSd 529, 296 niJLpp 412, affirmed 
201TEw2d 74. 371 HL 174 

41. Idaho—Transport Motor Oo v 
Ferguson, 243 P 825 42 Idaho 184 

Or—^McCargar v Wiley, 229 P 665, 
112 Or 215 

VoaooBq diasoe with atatntes 
In action by customer against an- 
tombblle dealer to replevy a new 
automobne ordered and allegedly 
purchased by customer, customer’s 
failure to show compliance with stat¬ 
utes relating to purchase, sale, and 
transfer of motor vehicles required 
entry of Judgment for dealer—'Vida 
V Ruckle Bros. 58 A.2d 812, 185 N 
JLaw 579 

42. Or—lE^scher Bros Milling Co 
V lAwrence Warehouse Co, 4 P 2d 
1117. 188 Or 489—Idnd v Boolln, 
190 P 1108. 97 Or 282 

48. Misa—Ludkett v Brldkell, 76 
So 502, 115 Miss. 457 

44i Mo—Jackson v Columbia, hppL, 
BIT SW. 869 

Fa.—McGongh v Atkinson, Com.FL, 
2 BeLOoIU: 886 
54 CJ » 455 note 44. 

4&. U.SL-^tsjidard OH Co., M. v. 


Markham, DC.NT, 64 FSupp 656, 
modified on other grounds, CCJL, 
Standard Oil Co v Clark, 168 F 
2d 917 1149. certiorari denied 68 
set 901, 833 US 878, 92 Ii.Ed. 
1149 and 68 set 902, 388 US 878, 
92 IbEd. 1149 

46. Cal—Heffner v Jackson. 278 P 
87, 95 CalApp 476 
Pa.—Judson CL Bums, Ina, v Wein¬ 
berg, 181 A 460, 119 Pa.Super. 671 
—Friel-Bemheim Co v Simons, 
GoulPL, 47 Dauph.Go 57 
Ooadlttonal salss oontraot 
Fact that friend of execution debt¬ 
or, at debtors instance, purchased 
conditional sales contract for auto¬ 
mobile on which execution was 
wrongfully levied did not preclude 
execution debtor from maintaining 
replevin to recover possession of au¬ 
tomobile, in absence of showing that 
contract was purchased for fraudu¬ 
lent purpose of defeating the levy 
—Tibbs V Zimmerman. 171 SW2d 
882, 26 TennApp 821. 

Bctttui payments 

Agreement of bailer of property 
to postpone rental payments thereon, 
pending adjustment of difficulties 
conoemlng unsatisfactory operation 
of mroperty. was no defense to re¬ 
plevin action for possession of prop- 
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erty after expiration of period of 

lease—Judson C. Bums, Inc., v 

Weinberg, 181 A 460, 119 Pa.Super 

571. 

47 Mo—Welker v Wolverkuehler, 
49 Mo 85 

48. HT—Staric ▼ Grant, 16 NTSL 
526 

48 Hy —Sawyer v Middlesboro 
Town Co, 17 SW 444, 18 Eyl^ 
550 

6a Ind.—Charles v Mai.tt 51 Ihd. 
850 

61. Minn.—Bradley v. Oamelle^ 7 
Minn. 881 

66. Old —Alexander ▼ Alexander, 
164 P 114, 66 OkL 105, LRJL1917D 
984 

68L CPA—Salant ▼ Richfield Shirt 
Co.. 29 FaJDist 651 

64, Iowa.—Wardex^Bushnell, etc., 
Co. V Harris, 46 NW 859, 81 Iowa 
153 

68. NT—Hudson Iron Co v Mer- 
shon, 188 NTS 998, 149 AppJDiv 
556. 

9a NY—HeckeisTones-Jewell Mill¬ 
ing Co v. Murray, 178 NTS. 885 
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the question of costs or the r^:ht to a judgment for 
the value of the propertj 

§ 78 Invalidity of Plaintiff’s Title 

Generally, a mere denial of the plaIntlfPe title Is 
not sufficient as a defense In a replevin action, and the 
defendant cannot impeach the plalntlfTs title vrhere In 
himself he has no title or right to possession 

A mere denial of plaintiff’s title is not sufHaent 
as a defense in a replevin action and defend¬ 
ant cannot impeach plaintiffs title where in himself 
he has no title^^ or right to possession So the 
validity of a bill of sale by which plaintiff obtamed 
title cannot be questioned, in the absence of fraud, 
by a defendant who does not claim imder either 
seller or buyer It has been broadh he^d, ho\ve\ er, 
that a denial that the goods are the propert> of 
plaintiff is a good defense,and that, where plain¬ 
tiff m replevm claims a wrongful detention and not 
a wrongful takmg, defendant may defeat recovery 
by showmg that plaintiff does not ha\e title and is 
not entitled to take from defendant the possession 
which he has acquired.*® WTiere each party pleads 
m general terms that he has title to the property, 
and demes the title all^d by the other party, de- 


f fendant ma> a\ail himself of the defense that the 
con'\e}ance under whch plaintiff Ciaims title was 
fraudulent and void as to ceiendant®^ Loss of 
plaintiffs title or ownership beiore commencement 
of the action is a good defense ** 

JFant of title to land is no defense to an action 
I for reco\ ery of crops grown thereon 

i 

I § 79. Property in, or Lien of. Defendant 

^ Property In the defendant Is a good defense In an 
1 action of replevin, and this is ordinarily true whether 
i it la an absolute, or a special or qualfied, property In 
, the goods which are the subject matter of the litigation 

1 

j Property in defendant is a good defense in an ac- 
^ tion of reple\in,** and this is ordinarily true whether 
It IS an absolute, or a special or qualified, property 
I in the goods which are the subject matter of the 
litigation A bona fide purchase from a vendee 
1 of plaintiff,*® or purchase at a sheriffs sale,^® or 
i purchase of crops from one holding land adversely 
I to plamtiff IS a good defense On the other hand, 
. where the property purchased has been stolen, it 
I is no defense that defendant did not know that 
1 fact” 


87. Iowa.—Prehn v Kindis*, 2S2 K 
W 812. 

68i KT—Siedsnbach ▼ Riley, 86 
Hun 211, afOrmed 19 NR. 276, 111 
NT 560—Anatice v Holmes, 8 
Den. 244. 

88 Me—•'W^Fxnan v Qould, 47 Me. 
159 

Pa.—Brown v Judge, 80 Pa.Super 
570 

Tltla evidenced by deed 
A defendant who had no legal 
claim of ownership to equipment, for 
poaaesalon of which suit was 
brought, could not Question validity 
of plaintilTa title which was evidene- 
ed by deed from immediate owner of 
equipment.—Donnell v Gray, 41 So 
2d 66, 215 ISL 497 

60. Mich.—Raher v Hjrde, 101 NW | 
61, 188 Mich. 101. 

61. Okl—Sapp V Hertford Fire & 
Marine Ins. Co, 206 P 814, 86 Old. 
87 

68. DSL—Reynolds v Donaway, 108 
A. 189, 80 DeL 461. 

Ohio—Shur v Statler, 3 Ohio Deo., 
Reprint, 70, 1 We8tJi.Month. 817 

68. NT—Hoflerman ▼ Simmons, 49 
NR.2d 528, 290 NT 449—Rader v 
Simmons. 49 NE.2d 628. 290 NT 
448, motion denied 49 NJBL2d 624, 
290 NT 668—Smith v. Simmons, 
49 NJBL2d 528, 290 NT 449—Grif¬ 
fin V Lonir Island R. Co, 4 N.R 
740, 101 NT 848 

64. Minn.—Mnllen v Noonan, 47 
W 164, 44 Minn. 541. 

TTOja—4 


68. Wyo—Schlesslnger t CoqIi; 63 
P 152 9 Wyo. 256 

66. Kan.—^Barnhart v Ford, 15 P 
542. 87 Kan. 520 

67. Ark.—Cotpns Jhris qnoted in 
Lee V Wagner, 47 8W2d 83, 34 
185 Ark. 374 

HL—^Turner v Pierson-HoUowell 

Walnut Co, 360 niApp 158 
3£as8.—Caima v Pa^e, 48 NJSL 503, 
165 Mass. 653 

Pa.—Ott V Monper, 17 Pa.Dist. & Co 
655, 80 Pittsb Leg J 804 
Tenn.—Marlin v Meirlll, 156 SW2d 
814, 25 Tenn.App 828 
54 OJ p 456 note 65—42 C.J p 754 
note 27 

Receipt of Snsuxsace payment 

In replevin to recover automobile 
purchased by plaintiff from third 
person and taken by police depart¬ 
ment and claimed by defendants as 
a stolen automobile, plaintiff was not 
entitled to any benefit as result ofj 
defendants' receiving insurance pay-; 
ment for theft loss where there was 
X»roof warranting finding of defend¬ 
ants' ownership —Fulton Auto Bx- 
change v Salitaky, 278 NTS. 880, 
165 Mise. 696. 

XTegUgeixt daUviKy 
A railroad company which negli¬ 
gently delivered automobile to per¬ 
son other the consignee without 
receiving the bill of lading therefor 
was not entiUed to replevy the auto¬ 
mobile fkom one who innooently 
bought it from the person to whom 
it was deUvered by the oompany* or 
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fVom one having a chattel mortgage 
on the car gi\en by the person to 
whom it was delivered to secure pay¬ 
ment of promissory notes given by 
him and acquired by the holder in 
due course—Chicago Great Western 
R. Co V. Lowry, 239 P. 758, 119 
Kan. 886. 

68. Ark.—CorpaB Jbzis quoted is 
Lee V Wagner, 47 S.W2d 88, 84, 
185 Ark. 874 

NJ—Greten v Passaic-Bergen Bot¬ 
tle Co., 15 A.2d 644, 125 N.JJAW 
887 

54 CJ p 456 note 66. 

Note 

Where a note secured by a mort¬ 
gage Is nullified by an alteration the 
maker cannot by an action of replev¬ 
in, recover such note from an as- 
sl^ee, an innocent holder for val¬ 
ue^ since the instrument will be of 
value to the assignee as evidence in 
an action against the assignor, and 
no injury can come to the maker 
fkt>m its remaining in the asaignee'a 
possession.—^Bailey v Gilman Banki 
74 S.W 874, 99 MoApp STL 
6Su NC—Norfolk Southern R. Oo. 
V Barnes, 10 SR 88. 104 NCL 25, 
5 XiJLA. 611 
54 cur p 456 note 67 
TOu Mo—Kingsbnzy v Lane, 17 Moi. 
26L 

71. NT—StockwaU v. iPheliMt 54 N. 
T 868, 80 Azn.D 710 

72. Ky—Boseman Mortuary AsWUt 
FM vchild, 86 aW2d 878, Jfd 
748;. 
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Possessicm acquired by defendant by force and 
contrary to law and ethics will not constitute a de- 
fense,^^ and, where defendant seized goods under 
a void attachment, and thereafter acquired title to 
a past due note secured by a morl^ge, his right 
under the mortgage is no defense.^^ Purchase 
from one who had no title is no defense Defend¬ 
ant, having no more than an interest in a contract 
affecting property as distinguished from an interest 
in the property cannot justify its detention after 
demand Title to land under a champertous deed 
IS no defense to reple\un of timber cut therefrom.^^ 

An equitable hen on the property m controversy 
may be mterposed as a defense,but it is no defense 
to replevin for an illegal seizure that defendant had 
an equitable mortgage, where there was nothing due 
him at the time of the seizure 

§ 80. Property in, or Lien of. Third Person 

As a general rule, property and right of possesilon 
in a third person are a good defense to an action of re¬ 
plevin, and the defendant need not connect himself with 
the outstanding title except where the property has 
been wrongfully taken from the plaintlfTs possession, but 
the lien of s third person on the property in question 
is no defense in replevin, since the plaintiff takes sub¬ 
ject thereto 

Since plamtiff must be entitled to the immediate 
possession of the property at the tune of the suit, 
as discussed supra § 42, it is generally the rule, in 
the absence of a statute to the contrary,^^ that prop¬ 
erty and right of possession in a third person are 
a good defense to an action of replevm It has 
been held unnecessary for defendant to connect him¬ 
self with the outstanding title,*® even where the 
action is in the cepiL*® However, since mere pos¬ 
session by plaintiif is suffiaent to maintam an action 
against a trespasser or wrrongdoer, as discussed 
supra § 43, it is generally held, in the absence of 


statutory provisions to the contrary, that where the 
property has been wrongfully taken from plaintifFs 
possession, defendant cannot set up an outstanding 
title in a third person, wuth which he does not con¬ 
nect himself *4 

The hen of a third person on the property in 
question is no defense in replevin, since plaintiff 
takes subject thereto ** Where during the pendency 
of the action, and before trial, defendant has been 
legally required to deliver the property in dispute to 
a third person, who is the owner as against both 
parties to the suit, such delivery may be pleaded, and 
wall constitute a good defense to the replevin suit,** 
but It has been held otherwise when the original 
taking was wrongful*^ The property in a third 
person, sufScient to defeat plaintifFs acbon, must 
be such as to destroy plaintifPs interest** Title in 
a third person is no defense where such title is the 
result of a fraudulent dehvery to such person by 
defendant** 

§ 81. In Actions for Property Taken on Legal 
Process 

In replevin against an officer, he may justify under 
a writ not returned at the time the suit was commenced, 
if the time for making the return had not then expired, 
and where defendant holds under proper process, he 
may show that plaintiff acquired the property in fraud 
of plaintiff In his writ, but It la not a defenfe to an 
action of replevin for property wrongfully seized on 
attachment, that defendant subsequently delivered the 
property to another person on order of the court made 
In a suit to which plaintiff was not a party 

In replevin against an officer, he may justify un¬ 
der a writ not returned at the tune the smt was 
commenced, if the time for makmg the return had 
not then expired,*® and, where damages for deten¬ 
tion are claimed, he may justify by showmg the 
issuance and levy of process by him on the prop¬ 
erty m suit subsequent to its seizure.*^ Likewise, 


Tex.—^Morris v Scihuttles, Clv.App, 
139 SW. 1053. 

73. HI —Greenapahn v Ehrlich, 277 
HLApp 322 

74. Okh—Hsrt v Crove, 218 P 855. 
92 Okl 203 

75. Pa-—Driscoll v. Waite, 6 Pa. 
Diat. & Co 417 

76l Ma—Xettleton v. Jackaon, 30 
3CO.APP 136 

77. Tenn.—^eberman v Clark, 85 
aw 253, 114 Tenn. 117, 69 D.ILA. 
732 

7a Ajk.—American Soda SVmntaln 
Col V Futrall, 84 aW. 505, 73 Ark. 
464. 108 Am aR. 64 
7a aCL —Hurdoach ▼ Taten. 57 S EL 
647, 76 aa 602. 

aa Iowa.—Heed v Reed, 13 Xovra 6 
64 CJ p 466 note 76 


81. US—^Banco de Espana v Fed¬ 
eral Reserve Bank of Xew York, 
DCK.Y., 28 FSupp 958, afllrmed, 
CCA., 114 F2d 438 

Minn .—Oorpu Juris dted ia Braman 
V Wall, 299 NW 248, 245 210 
Minn. 648 

Tenn.—Jlarlin v Merrill, 156 S.WM 
814 25 TennJ^p 828 

54 (U p 457 note 80 

sa ns —Banque de Stance ▼ Equi¬ 
table Trust Co., DaNT., 33 F2d 
202 

54 GLJ p 457 notes 81, 83 

sa Minn.—Ijoomls v Tonle, 1 Mtww - 1 
175 

aa HL—Turner v Plerson-HolloweU I 
Walnut Co, 260 HlJtpp 15a 

64 C.J p 457 note 85 | 
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8a Mont.—Conrad Mercantile Co v 
SUer. 241 P 617, 75 Mont. 36 

64 C J p 467 note 86 

aa CaL—^Bolander v Gentry, 86 
Cal 105. 95 A 2 n.D 162 

Iowa.—Xeeb v McMillan, 68 N*W 
488 98 Iowa 718 

87 US—Wise V Jefferls. Mont, 61 
F 641, 2 COA. 432 

sa UL—Turner v Plerson-Hollowell 
Walnut Co, 260 IlLApp 168 

54 OLJ p 457 note 89 

aa Wls.—^teneral Motors Accept¬ 
ance Oorp V Stock, 221 NW 736, 
197 Wls. 224 

9a Iowa.—Kingsbury v Buchanan, 
11 Iowa 887 

91. Min n.—Blackman v Wheaton, 13 
Minn. 32a 



77 CJ.S 


BEFLEVIN 


§§ 81-82 


he IS not deprived of the right to defend an action 
against him for the recovery of the property 
seized, by the fact that he violated an injunction 
improvidently granted restraimng him from making 
the seizure It is not a valid defense, howe\ er, to 
an action agamst him by one whose property he 
has seized on execution agamst another, that he 
has taken an indemnity bond from plaintiff in exe¬ 
cution,^^ but a compliance hy plaintiff in execution 
with a statutory pro\ ision requinng execution of an 
undertaking in favor of claimant, and tender there¬ 
of to claimant by the officer, is a 'lal.d defense 

It is not a defense to an action of repleMn for 
property wrongfully seized on attachment, that de¬ 
fendant subsequently deli\ered the property to an¬ 
other person on order of the court made in a suit 
to which plaintiff was not a partyand he can¬ 
not justify on the ground that the attachment 
plaintiff had an independent hen on the property 
pnor to the attadiment,^^ or under a return not 
made withm the prescribed time,^^ but it has been 
held a good defense that since the commencement 
of the action a landlord’s lien has been established 
and the property taken from him.®* 

Where defendant is an officer holding tmder prop¬ 
er process, he may show that plamtiff acquired the 
property m fraud of plaintiff in his wnt,^® except 
where he seizes property owmed by some person 
other than the person named in the process,^ or 


where by unlawfully turmng over property to plam¬ 
tiff m the attachment he becomes a trespasser ab 
imtio,^ and such officer cannot set up m defense that 
the property was transferred fraudulently as to 
third persons, if such third persons make no com¬ 
plaint^ In an action by a third person for propert> 
seized on execution it is no defense that a sheriff’s 
jur> found the proper^'' m the execution defend¬ 
ant^ 

§ 82 Set-Off and Counterclaim 

According to some decisions, except as the rule may 
have been altered by statute, a set-off or counterclaim 
Is not allowable In an action of replevin other than where 
equitable relief may be demanded in exceptional clr- 
cumstancea, but other decisions allow the Interposition 
of a counterclaim, whether srising on contrset or based 
on a tort, whenever such counterclaim Is founded on a 
cause of action arising out of the transection set forth 
In the complaint as the fbundatlon of plalntlfTe claim, 
or whenever It la connected with the subject of the 
action 

It has been said that the authonties are at vari¬ 
ance as to whether a set-off or counterclaim may 
be aPow'ed m an action of replevin ^ Accordmg 
to some decisions, the action of replevin is not of 
such scope or flexibility as to permit adjustment 
of existing equities between the parties,^ and, except 
as the rule may ha\e been altered by statute, a 
set-off or counterclaim is ordinanly not allowable 
m an action of replevin,^ except where eqmtable 
relief may be demanded under exceptional arcum- 


sa. TVls.—’Eaehler v Dobberpulil, 18 
NW 841. 60 Wla 256 ! 

S3. Iowa.—Dvorak v Avery, 225 N 
W 947, 208 Iowa 509 

Miss.—Saunders v. Jordon, 54 Mias 
428. 

94. Ohio—Ralston v. Oursler, 12 
Ohio St. 105 

SB. ITS—Wise V Jefferis, Mont, 61 
F. 641, 2 0CJL 432 

SO. Neh—Houck v I<tnn, 66 NW 
1103, 48 Keb 227. 

97 SJD—Carson v Fuller, 78 N”W 
960, 11 SD 502, 74 AmSJt 828 

98. Iowa.—Neeb v McMillan, 68 N 
W 488 98 Iowa 718 

99 Mich.—(Pierce v Hill, 85 Mich. 
194, 24 Am R. 541. 

54 CJ p 468 note 2 

1 NT—Deutsch v Reilly, 8 Daly 
132, 57 HowPr 75. 

a. SD—Griswold V Sundback, 60 
NW 1068, 6 SD 260 

3. Mich.—Hall V Moriarty, 24 NW 
96, 57 Mich. 845—Town v Tahor. 
84 Mich. 262 

4 . NJ[>—Ff^erv Hatton, 115 KW 
191. 17 NJD 99 

5. 'Wyo—Trtlowstone Sheep Oo v 
mils, 96 P 2d 895. 55 Wyo 68. 


6 Del—^Mills Novelty Co v Tran- 
aeau, 196 A. 187, 9 WWHarr 86 

7 Cal —Commercial Credit Co v 
Peak. 281 P 340. 195 Cal 87—Glide 
\ Kayser, 76 P 50 142 Cal 419 

Colo—Mason v General Machinery 
& Supply Co, 11 P2d 802, 91 Colo 
69 

Del—Mills Novelty Co v Transeau, 
196 A. 187, 9 TV W Harr 86 
Fla.—Seven Seas Frozen Products v 
Fast Frozen Foods, 48 So 2d 181 
Ija.—Curry v Caillier, App., 87 So | 
2d 868 j 

M<ch.—Ruhin v Oallagher, 292 NW | 
584 294 Mich. 124—Pinch v Wil-I 
lard, 66 NW 42, 108 SCich. 204 
NH.—Oorpas Juris dtad in Vernon 
Parts Corp v Granite State Mach. 
Co, 41 A2d 605, 606, 93 NJEI. 315 
Fa.—Blossom Products Corp v Na¬ 
tional Underwear Co, 191 A. 40, 825 
Pa. 883—Goss (Printing Press Co. v 
Redmond, 158 A. 264, 805 Pa. 518 
—^Automobile Banking Corp v 
Welcht, 61 A2d 409, 160 Fa.Super 
422—Commonwealth to Use of 
Neely, v Breckenrldge 33 A2d 524. 
158 Pa.Super 80—Baranofsky v 
Weiss, 182 A. 47 120 Pa.Snper 

126—Judson C. Bums, Inc. v 
Weinberg. 181 A. 460, 119 Pa.Super 
571—C, I, T. Corporation v Gro- 
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side, isr A. 440, 110 !F&.Saper 160 
—Wagner v Prettsntnan, 53 Pa.Su- 
per 316—Heffher v Sharp, 8 Pa. 
Super 249—Davis v Martin, 62 
PaJDlst & Co 449—^Montgomery 
County Poor District v Schell, 25 
lPa.I>ist & Co 888—Thew Shovel 
Co V Fishman, IS Fa.Di8t & Co. 
407—Elliott V Holley, 28 FU-Dlst. 
1084—Philadelphia Elec. v. Wel¬ 
don, Com.Pl, 33 Del Co 150—Koch 
V Pundoek, Com.Pl, 51 Iiack.Jnr 
149—^Hohensee v Price & Price 
Com.Pl 45 LadeJur 256—Frlehl- 
Bemheim Co \ Di Daric, Com.PU 
88 lja6k.Jur 223—Mesharrer v 
Lewis, Com.Pl, 83 LunLegReg 
880—General Finance Corp v Con- 
sentino, Com.PL 3 Lycoming 28—« 
Wise V Northampton Building & 
Loan Ass*n, Com PI, 26 North.Oo. 
188—Rinehart v Rebert, ConuF., 
64 Tork LegJtec. 165—Robinson v 
Burrell, Gom.PL, 82 We8t.Co LJ 
31 

SC—Weaver Piano Oo v Curtis. 155 
SE. 291 158 SC 117 

Tenn.—Jenkins v Franks. 216 SW 
2d 694, 81 Tenn.App 89L 

54 C.J p 458 note 8. 

Against xtaaA due 

Ordinarily counterclaim or set-off 

.against rent doe Is not avaUahle Aa 
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stances.^ Also, the filing of a counterclaim in a 
replevm suit is improper where the practice is ex¬ 
pressly prohibited by statute^ By an early dea- 
sion, under the codes counterclaims were held not 
to be available m any action for a tort, and there¬ 
fore not in replevin, which sounds in tort^® Ac¬ 
cording to many decisions, howe\er, this rule has 
been so far modified as to allow the interposition of 
a counterclaim in the full sense of the code, whetner 


arising on contract or based on a tort, in an action 
of replevin, whene\er such counterclaim is founded 
on a cause of action arising out of the transaction 
set forth in the complaint as the foundation of 
plamtifFs claim, or w*henever it is connected with 
the subject of the action,^^ at least where a money 
judgment is sought by plaintiff ,^2 tut otherwise, 
a coimterclaim cannot be allowed.^^ It has also 
been held that a coimterclaim may be pleaded as a 


replevin resultingr from distress on 
tenants goods—^Bentz v Barclay. 
144 A. 280. 204 Pa. 300—^Beyer \ 
Fenstermacher. 2 Whart., Pa., 95— 
54 C J p 458 note 8 [c] 

Snlumoement of value 

Where the owner of gasoline 
shovel which had been left on a va¬ 
cant lot was entitled to reco\er pos¬ 
session thereof in reple\ in action 
against purchaser of shoiel from 
mortgagee of lot, purchaser was not 
entitled to compensation in form 
of set-off for increasing value of 
shovel by making repairs.—^llacDon- 
ald V Leverlngton Const. Co, 200 A. 
8 881 Pa. 3S1 
Sfioney Judgment 

Where insured brought action in 
replevin to recover possession of life 
policies held by bank as trustee bank 
holding money Judgment against in¬ 
sured was not entitled to a set-off 
since there was no way in which 
money Judgment could be subtracted 
from rep'e\in Judgment.—Stone v 
Guardian Trust Go, 4 Ohio Supp 4. 

Bamages to Tmlldlng 

In replevin for store fixtures, 
cross claim by landlord for damage 
cansed to walls and fioor of buiM- 
ing by negligent removal of fixtures 
was not allowable but was required 
to be asserted in an independent pro¬ 
ceeding—Star Show Case Mfg Co v 
Friedman, ISl A. 861, 120 Pa-Super 
109 

8et^ bar plaintiff 

Plaintiff in replevin was not enti¬ 
tled to set off claim for rent against 
amount recoverable on replevin bond. 
—^Ulllaom v Demmon, 144 So. 832, 
107 Fla. 206 

Usn on goods sought to he replev¬ 
ied may be asserted in affidavit of 
defense In like manner and form as a 
counterclaim, notwithstanding a set¬ 
off or counterclaim pleaded as such 
would not be permissible.—-Emergen¬ 
cy Loan Co. of Xorristown, Fa., v. 
Ziegler. 81 Fa.DisL & Co L 64 Ifontg 
Oo 262—Montgomery County Poor 
Dlstiiet V Schell, 25 Pa.Dist & Co 
888—Koch V Pundock, Pa.ComJPl., 61 
LadUTur 149—Senowech v Kanon, 
Pa.ComJE*L, 83 LnnLeg Reg 56— 
Wise V Korthampton Building & 
Loan Ass'n, Pa-ComPL, 26 North. 
Co. 188 

& TXJ3L~-4kamM SvaOm cited in Ver¬ 


non Parts Corp v Granite State 
Mach. Co. 41 A.2d 605, 606. 98 NM. 
315 

SC—^Badham v Brabham, 82 SE. 

444, 54 SC 400 
54 C.J p 458 note 9 

9 Iowa.—J J Smith Lumber Co v 
Scott County Garbage Reducing 
etc.. Co, 128 XW 889. 149 Iowa 
272, 30 L.RA^X S 1184 

54 C J p 438 note 10 

10 XT—Gottler v Babcock, 7 Abb 
Pr 892 note 

54 C.J p 459 note IL 

IL Ark.—Strode v Holland. 288 S 
W 1078 130 Ark. 122 
Kan—Oozpns Jhxis cited in Peter- 
slme Incubator Co v Ferguson, 
103 P2d 822 825,. 152 Kan 259— 
Miller V Thayer, 160 P 337, 96 
Kan. 278 

Minn—Satterlee v Lawler, 198 N 
W 118, 156 Minn. 181—Griffith v 
Dowd 158 XW 420, 188 Minn. 805 
—W W Kimball Co v Massey, 
148 NW 307 126 Minn. 461. 

Mo—Rowles V Paulson, App, 105 
SW2d 81—Small v Speece 110 S 
W 7, 131 Mo App 613—Howard v 
Haas, 109 SW 1076. 131 Mo App 
499 

Xeb—Davis v Culver, 78 NW 504, 
58 Neb 265 

XT—Scognamillo v Passarelli, 105 
NE. 199. 210 XT 650—Adenaw v 
Piffapd, 121 XTS 825. 187 App 
DIv 470, reversed on other grounds 
95 NR 555. 202 NT 122—Elevator 
Automatic Signal Co v Bok, 169 
NTS 18 

Ohio —^Intemational Art Publishing 
Go V Grlesbaum, 28 Ohio NP.N 
S, 849 

Pa.—Montgomery County iPoor DIsL 
V Schell, Com.PL, 53 MontgCo 
218 

SC.—Bennett Cadillac Co v Slater, 
112 SH. 918, 120 aC 202 
WiSw—Collins V Morrison, 64 NW 
1000, 91 Win 824. 

54 C.J p 459 note 12. 

In order to avoid ttxdtlplioity of 
saltsi defendant in replevin or 
and delivery actions may set up 
facts adverse to plaintllTs right of 
possession and sed: affirmative relief 
thereon omisisting of in nature 
of lien on property plaintiff seeks to 
recover-^Battle Creek Bread Wrap- 
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ping Mach. Co v Paramount Baking 
Co, 89 P 2d 828, 88 Utah 67 
CouLterOlalm la replevin 
In replevin by purchaser from 
third person to recover automobile 
taken by police department and 
claimed by defendants as a stolen 
automobile, the fact that insurance 
company during pendency of action 
paid defendants cunount of loss re¬ 
sulting from theft did not assign to 
the company the legal title to the 
claim so as to prevent defendants 
from asserting counterclaim in re¬ 
plevin as “real parties in interest.**— 
Fulton Auto Exchange v Salitaiky, 
278 NTS 980, 155 Mlso. 696 
Bamages for wrongful detentloa. 

In replevin action, defendant is en¬ 
titled to file counterclaim for proper 
damages for wrongful detention of 
property and to recover thereon In 
event property is awarded to him — 
Johnson v City of Vlnlta, 45 P2d 
1089, 172 OkL 875 

Amount of set-off must eqmH or 
exceed debt, default in payment of 
which gave rise to plaintiff’s right of 
action, before set-off can be avail¬ 
ed of—Ramsay v Capshaw, 76 SW 
479 71 Ark. 408—64 CJ p 469 note 
12 [dj 

Oonnterolalm for repair work on 
an automobile, in an action in re¬ 
plevin thereof, concerns the subject 
matter of the original action. 

Ind.—Shore v Ogden, 103 NR 862, 
55 Ind.App 894 

Wash.—Sekor v Anderson, 212 P 
678, 123 Wash. 472 

18. Ark.—Newlin v Webb. 288 aW 
826, 150 Ark. 5 

Wyo—^Yellowstone Sheep Co v El¬ 
lis. 96 P2d 895. 55 W^o 68 
64 CJ p 459 note 18 

18. NT—Jacobs V Mtaford. 189 N 
TS 481. 197 AppJ>lv 886—Bem- 
helmer v Hartmayer 68 NTS 
978. 60 AppDiv 816—Campbell v 
Abbott, 111 NTS 782, 60 Misc. 
98. 

Or—McCargar v. Wiley, 229 P 665, 
112 Or 215 

Wash.—Hyde v Glaoslzi, 144 P 60, 
82 Wash. 218 
64 C J p 459 note 14. 

Plaintiff wlthont caose of aoUon 
Where replevin suit was brought 
by plaintiff who had no cause of ac¬ 
tion because he had possession of an- 
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defense to reple\in -where, and onl> where, it wi’l 
tend to defeat plaintifFs right to recover t^e prop¬ 
erty claimed or to defeat or diminish the amount 
of damages claimed for their detention 
\\“hile in some decisions recognizing the nght to 
a counterclaim no affirmati\e relief was granted, 
and in others the nght was limited to the defeating 
of plaintiffs demand,in others defendant has 
been allowed afSnnat*\e relief b\ judgT*ent in his 
fa\or for excess of his demand over the a*^ount 
found to be due to plaintiff Matter p’eaded ex¬ 
pressly as a counterclaim, although not proper as 
such, may, if it constitutes a defense to a c'a^m 
in the opposite pleading, be available as a defense.^ ^ 
Recoupment According to some deasions, re¬ 
coupment is a\ailable m a replenn action where the 
cross demand grows out of the same transaction 
out of which plaintiffs cause of action anses Al¬ 
though the nght to set-off is not recognized in the 
particular jurisdiction, w*hen the goods are the 
subject of a lien or charge, the charge ma\ be en¬ 


forced b> wa> of recoupment^® However, a claim 
for ur’*quica^ed carnages cannot be set up, it has 
been held in replci n lor property conditionally sold 
by p a ni:fi,-i although it has been held to the con¬ 
trary that one may reduce the cla*ni of plaintiff 
seeking to replevy gooes sold on conditional sale by 
amount ot damage sustained by goods being defec- 

tue22 

§ 83 Waiver of, and Estoppd to Set Up, De¬ 
fense 

In the application of general principles of waiver 
and estoppel, defendant, In particular circumstances, has 
been held precluded from raising certain defenses, or 
has been held not so precluded 

The general princ pies of wai\er and estoppel are 
applicable to the guest on of wraiver of, or estoppel 
to set up, defenses in actions of replevin, and in 
particular circumstances, in the application of these 
principles, defendant has been held precluded from 
raising certam defenses, 22 or has been held not so 


tomoblle which was subject matter 
of suit, defendant could not main¬ 
tain counterclaim based on plaintilTa 
sdlesred wronsrful taking and retain¬ 
ing automobile through other litigsr 
tion whi^ was dismissed before re¬ 
plevin suit was brought, in view of 
statute reauiring such a counter¬ 
claim to grow out of transaction set 
forth in the petition as foundation of 
plaintifTs claim, or to be connected 
with subject matter of the action.— 
Hauser v Burge, MoJIlPP, 121 SW 
2d 814 

Cross demand by plaintiff 

In reple-vin In which defendant de¬ 
manded damages for wrongful de¬ 
tention, plaintiff's cross demand on 
promissory note was properly exclud¬ 
ed, where no attempt was made In 
the pleading to connect the note with 
anirthing set out In the complaint.— 
Hllison V Young, 206 P 802, 71 Colo 
385 

ai. Mo—Biss & Co V Wallace. 171 
SW2d 641, 850 Mo 1208. 151 A. 
UL 512 

W>o—Yellowstone Sheep Co v El¬ 
lis, 96 P2d 896, 55 Wyo 68 
Possession dependent on indebted^ 


. ed on breach of warranty in order to 
show that the debt e\ idenced by the 
promissory note, which was the ba¬ 
sis of plaintiff's right to recover the 
possession of the property had been 
I extinguished.—-Xewlin v Webb, 282 
iSW 826. 150 Ark. 5 
I Separate ooslarmots 

Where defendant bought two ta¬ 
bles under separate contracts, and 
was in default in his payments for 
both, damages sustained by a breach 
of warranty of fitness as to one of 
the tables was available as a coun¬ 
terclaim in replevin by the seller 
only as against the debt secured by 
mortgage on the defective table.— 

A Stevens Co v Whalen 129 SW 
lOSl, 95 Ark. 488 

Pailnxe to receive oextiSoate of title 
Where plaintiff in replevin to re¬ 
cover trucks did not seek damages, 
counterclaim alleging that defendant 
bought trucks from plaintiff and 
fully paid purchase price, but receiv¬ 
ed no certificate of title was properly 
stricken, since counterclaim did not 
tend to defeat plaintiff's right to re- 
co\er trucks.—^Riss & Co v Wallace 
171 SW2d 641, 850 Mo. 1208. 151 
AJjJL 512. 


’le. Ind—Baldwin v Burrows, 95 
Ind. SI 

' 17 Kan.—^Deford v Hutchison, 25 
P 641, 45 Kan. 218. 11 L.BJL 257 
' 54 C J p 459 note 17 

la. Minn —^Townsend v Minneapo¬ 
lis CoM-Storage etc., Co, 48 XW 
6S2. 46 Minn. 121 

,19 XH.—'Vernon Parts Corp v 
I Granite State Mach. Go, 41 A2d 
' 605. 98 XH. 815 

I Uopidated damages 
I In replevin action by foreign cor¬ 
poration not doing business within 
I state, defendant could recoup amount 
claimed as liquidated damages for 
, breach by plaintiff of contract un¬ 
der which property replevied was 
held by defendant, even though two 
' separate Judgments might result, one 
I for plaintiff for possession and an- 
, other for defendant for damages — 
Vernon Parts Cbrp v Granite State 
Mach. Co, supra. 

SOm Mont.—Oorpns Juris dtefi in 
Apple V Edwards. 16 P 2d 700, 704. 
92 Mont. 524. 87 AL-R. 179 
Pa.—M^uficy \ Dillinger, 78 Pa. 85 


(1) Where right of plaintiff In re¬ 
plevin to possession depends on ex¬ 
istence of an indebtedness defend¬ 
ant may set up coonterclalm or set¬ 
off if counterclaim or set-off equals 
or exceeds the amount of plaintiff's 
olainoL—Y^owstone Sheep Co. v El¬ 
lis. supra. 

(2) In an action to recover proper¬ 
ty by reason of defendanfa failure 
to pay a note given in payment there¬ 
for. defendant had the right to set 
up and establish a counterclaim baa- 


HDoney Judgment 

In replevin to recover personalty, 
counterclaim limited on its face to 
recovery of a money Judgment was 
demurrable notwithstanding counter¬ 
claim was a cause of action arising 
out of transactiim set forth in the 
complaint as foundation of plaintiffs* 
dalnL—Woodley v Rubendorf; DC 
Alaska, 69 F Supp 598 
IS. Nev—Lapham ▼ OSbotiieb 18 P 

881, 20 Nev 168. 

I 54 CJ p 459 note 15 


Sl Mich.—^Bearing Water Tube 
Boiler Co. v Thompson. 120 NW 
SOI. 156 Mich. 865, 24 UEUUNS., 
748 

92. Utah.—Bede v Lee; 172 P. 666. 
62 Utah 31. 

23;. Pa.—Collins v Bellefonte Cent. 

R. C6.. 88 A 881, 171 Fa. 242. 

54 C.J p 460 note 25 
Estoppel to deny possession by glv- 
i ing bond see supra i 62. 
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precluded The filing of a claim of property un¬ 
der a statute pro\ iding therefor on seizure of prop¬ 
erty by an officer under process does not estop de¬ 


fendant to assert property m himself in a replevin 
suit, although he failed to continue his efforts un¬ 
der the claim filed.25 


Vn JXJRISDIOTION, VENUE, AND TIME TO SUE AND LIMITATIONS 


§ 84- Jurisdiction of Subject Matter 

An action for replevin cannot be eiicceeefully main¬ 
tained unless the property Is within the state and sub¬ 
ject to the Jurisdiction of Its courts 

An action for replevm cannot be successfully 
mamtamed unless the property is within the state 
and subject to the jurisdiction of its courts How- 
ever, the fact that the property- is out of the state 
at the time of the commencement of the action is 
immaterial, and the court ne\ertheless has juns- 
diction to try the action, where the property is 
brought within the state and possession thereof 
obtained by an officer of the court at the time of 
service of process on defendant ^7 So also, juris¬ 
diction of property out of the county at the time 
of the institution of the reple\in suit can be 
thereafter acquired, where defendant is regularly 
brought before the court 28 

The junsdiction of the court to hear and deter¬ 
mine an action in rep^e^ m is dependent on tiie is¬ 
suance and semce of the WTit which bangs the 
property under the control of the court for the pur¬ 
pose of rendering judgments^ In other words, 
‘‘junsdiction in replevin’’ is ju'^isdiction to try the 
dispute as to the right to possession of property, 
and until the officer to w-hom the WTit is directed ob¬ 
tains possession of the property descnbed m the 


wnt, the court does not have junsdiction over the 
property so as to be able to enforce a wmt of re- 
plevin.2® It has been held that the court’s junsdic- 
faon IS dependent on the petition filed and not on 
what may appear m the affidavit in replevin 

§ 85 Jurisdiction of the Person 

Jurisdiction must be acquired over defendant In pos¬ 
session of the property sought to be replevied, either 
by service of summons or by entry of his appearance. 

Title and possession of personalty cannot be ad¬ 
judicated in a replevin action wnthout acquiring ju¬ 
risdiction over defendant in possession either by 
service of summons on defendant, or entry of his 
appearance *2 

§ 86 Venue 

Replevin it ordinarily held to be a local action which 
■hould be brought in the county where the cause of 
action arose, that is, where the property was unlawfully 
taken or Is unlawfully detained, but where the venue of 
such action Is regulated by statute, suit may and should 
be brought in the place designated by the statute 

Although there is authonty to the contmry,®^ 
replevin is ordinanly held to be a local action,®* 
although brought for a cause of action for which 
trespass de boms asportatis would lie,®^ and where 
so held should be brought in the county where the 
cause of action arose®® So the action should he 


Tenn.—McFerrin T. Perry, 1 
Sneed 314 

o4 CJ* p 460 note 25 

25 X J —Xelson v Bock. 85 A- 1009 
84 X JLaw 123 

25. Ky-—People's Xat. Bank v 
Jones 61 SWT 2d 17. 249 Ky 46S 
Aertloa Zield vitbln tendtorial Jnxis- 
dlettos. of eoQst 

Mo —Steinbaum v Wallace 176 S 
W2d 688, 237 MoApp S41. 
Ghattdls ia possession of deoedent 
A court of common pleas has nO| 
jurisdiction over an action of replev¬ 
in against the executors of a dece¬ 
dent s estate to recover a chattel 
In the possession of a decedent at 
his death.—Unger v Hbak, 44 Pa. 
Dist. & Ca 8 

gncisdlotion of chsnneiry oonrt 
Tenn.—Sumners & Lewis v Sander¬ 
son, 7 TennApp 624 

27 Utah.—Petty v Borg; 150 P2d 
776. 106 Utah 524 

28; Tenn.—Miles v Securities Inv 
Co., 104 &W2d 823. 171 Tenn. 417. 


29 X3I—Johnson v Terry, 149 P 
2d 795, 48 XM.253 

refeot in prooednre 
The common-law action of replevin 
eUsted primarily to determine right 
to possession of chattels and was be¬ 
gun by service of the writ, so that 
defect in procedure with respect to 
writ was jurisdictional—Stone v 
Church, 16 XYS2d 612. 172 Mlsc. 
1007 

Juxisdiotlott was hM not aoq.ulred 
where seizure of property imder re¬ 
plevin writ was accomplished by 
fraud and curtifice ^Batten v Hur- 
burgh. 255 lllApp 403 

30 Ill —Universal Credit Oo v An- 
tonsen. 39 NE.2d 96. 874 TLl 194 
130 ALH. 626 

XMUvszy of copy of writ 
Where deputy sheriff executed writ 
of replevin by delivering a copy 
thereof to each defendant, but insur¬ 
ance policies which constituted res 
in replevin action were not taken in¬ 
to possession of deputy sheriff by 
writ of replevin prior to trial, tirial 
court did not have jurisdiction ofi 
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res—’Van Morman v Van Morman, 

48 So 2d 638, 210 Miss 105 

31 Neb—American Loan Plan v 
Frazell, 283 NW 886, 135 Neb 
718 

82- US—^Florence Trading Corp v 
Rosenberg, CCJLNT, 128 F 2d 
557 

NT—Devonla Discount Corp v Bl- 
anchl, 271 NTS 418, 241 AppDiv 
888 

Servloe on defendants ontside oonaty 
of salt 

Pa.—State Auto Mut. Ins Co v 
Perla, Com.PL, 82 WestCo L J 191 

33 Mo —Crocker v Mann, 3 Mo 
472, 26 Am.D 684 

34h Mass.—^Robinson v Mead, 7 
Mass. 353 

Tenn —Corpus J'urls cited la Miles v. 
Securities Inv Co, 104 S W 2d 823, 
171 Tenn. 417 

54 CJ p 460 note 29 

85. NT—Williams ▼. Welch, 5 
Wend- 290 

86. NT—Atkinson ▼. Holcomb. 4 
Cow 46. 
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brought in the count} where the property was un¬ 
lawfully taken or is unlawfully detained,and, 
while it has been held that the action nia> be brought 
in either of such counties,3S it has also been held j 
that, where the gist of the action is the unlawful 
taking or cepit, it should be brought in the cou-ty * 
of the taking,*® but where it is for a wrongtul 
detention onl}, necessitating a demand and refusal as 
a condition precedent to the right of aether, the j 
action must be brought at the place \vhere the de- I 
mand and refusal occurred^® * 

Where the venue of such action is regulated b\ 
statute, suit may and should be brought in the , 
designated place Under some pro\isions, the ac- j 
tion should be brought in the count} where the j 
property or some part thereof is situated or found,^® 
or in the county where defendant or one of de¬ 
fendants resides,4* or the action may be brought 
either in the count} where the wrongful taking 
occurred or where plaintiff resides Where the 
statute pro^udes that the action ma} be brought in 
the count} where the propert} is situated, it ma} be 
brought in any such county e\ en though defendant 
does not reside therein,^® or, if defendant resides in 
another county plaintiff may elect to bring the action 
in that county,^® but the action must be brought ei¬ 
ther in the county where the property is situated 
or w'here defendant resides.^^ 

§ 87. — Change of Venue 

Under and eubject to the rules relative to change 


of venue in civil actions generally, a change of venue 
may and should be granted where It appears that the 
action was not brought In the proper county, but where 
replevin Is held to be a local action, the venue will not 
ordinarily be changed from the county where the cause 
of action arose 

Urder and subject to the rules relatne to change 
of \enue in cnil actions general!}, a change of \enue 
ma} and should be granred where it appears that 
the action was not b-ought m the proper count},^s 
or when such change ma} be necessar} for the con- 
\enieice of witnesses,^® pro\ided a motion for a 
change of \ enue is made®® and notice thereof given 
to the ad\ erse part} ®i If, howei er, the action was 
properly brought m the county where the properly 
was taken or is SAtuated, defendant is not entitled to 
a change of venue because the property was ordi- 
nanl} kept in another count},®® or because the prop¬ 
erty was not taken or delnered under the wnt,®* 
or because p’amtiff docs not claim an immediate 
delner} of the property,®^ and where replevin 
IS held to be a local act on, the v enre w^lJ not ordi¬ 
narily be charged from the county where the cause 
of actio 1 arose ®® 

§ 88. Time to Sue and Limitations 

An action In replevin Is premature If brought before 
plaintiff acquires the right to possession 

Smee the action of repletm depends on the nght 
to possession, as discussed supra § 4, it is premature 
if brought before plaintiff acquires the right to pos¬ 
session ®® Replevin will not he for property held in 


Utah.—Woodward v Edmunds, 67 P 
848, 20 Utah 118 

-37 Mass —Robinson v Mead, 7 
Mass 853 

64 CJ p 461 note 32 
-38. Me—Pease v Simpson 12 Me. 
261. 

38 Utah.—Woodward v Edmunds, 
57 P 848, 20 Utah 118 
-40 Utah.—Nebeker v Harvey, 60 P 
1029, 21 Utah 868 

41. Pa.—C I. T Corporation v Cun¬ 
ningham. Com.Pl, 91 PittsbLegJ 
27 

Tenn.—^Miles v Securities Inv Co, 
104 SW2d 823. 171 Tenn. 417 

42. Tenn.—Coxpus Jtais cited in 
Miles V Securities Inv Co., 104 S. 
W 2d 838, 171 Tenn. 417 

54 C J p 461 note 38 
JttclsdictiOB. held laoUBtf 
Under the statute conferring Juris¬ 
diction of replevin actions on dis¬ 
trict court of county where goods or 
chattels are, court lacked Jurisdiction 
of replevin ^action where neither 
state of demand nor writ disclosed 
location of chattels whose reco\ery 
was sought.—Greten v Passalc-Ber- 
gen Bottle Co, 10 A.2d 157, 182 NJ 


Law 572, affirmed 15 A.2d 644, 125 X 
JLaw 387—^Resnick v Jefferson 
Holding & Building Corp, 187 A. 
916, 14 NJMlsc. 875 

48. Tenn.—Cmros JWrls cited la 
Miles V Securities Inv- Co, 104 
S W 2d 823 171 Tenn. 417 
54 C J p 461 note 39 

44. Minn —A & A Credit Co v Der- 
Quist. 41 X W 2d 582, 280 Minn. 303 
54 C J p 461 note 40 
Beteation equiTaleat to wxoagfnl 
taking 

Where automobile was soM on an 
installment contract and there vas 
an alleged default but a demand by 
seller for possession was refused, the 
wrongful detention was equivalent 
to a wrongful taking and under stat¬ 
ute permitting actions to reco\ er 
possession of personal property 
wrongfully taken to be tried, at 
plaintlfTs election. In the county in 
which he resides seller was entitled 
to bring action for claim and deliv¬ 
ery In the county of his residence — 
A & A Credit Co v Berquist, supra. 

48. Iowa.—^Rummelhart v Boone, 
j 126 NW 338, 147 Iowa 390 
|54 C J P 461 note 41 

55 


48. Iowa.—^Hibbs v Dunham, 6 X 
W 719 54 Iowa 559 

47 Iowa.—^Parker v Xorris 9 XW 
225, 66 Iowa 295—Hibbs v Dun¬ 
ham, 6 XW 71<», 54 Iowa 559 

48. SC—Williams v Rollins, 93 S 
E. 1 107 SC 440 

54 C J p 461 note 45 

48 XT—^Zenner v Dexter. 86 XT 
S 590. 92 Hun 195 

54 C.J p 461 note 46 

sa Iowa.—Goldsmith v Willson, 25 
XW S70 67 Iowa 662 

54 C.J p 461 note 47 

51 HI—6ra\es v Shoefelt, 60 HI 
462 

58: SC—Smith v Thomas, 193 SE 
51, 184 SC 49S 

53. Iowa.—^Laughlln v Main, 19 X 
W 673 63 Iowa 580 

54. Minn —Benjamin v Smith, 44 X 
W 1083, 43 Minn. 146 

54 aj p 461 note 50 

58. XT—Atkinson T Holcomb, 4 
Cow 45 

68. Pa.—Vitagraph Co. v Swaab, 84 
A 126, 248 Fa. 478, Ann.Cas.l816C 
311. 

54 C J p 462 note 53. 
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connection with a tenanqr on shares running from 
year to >ear and terminable onl} on notice until the 
year has expired and notice has been gnen,®^ and 
a landlord cannot replevy his share of a crop until 
suSicient time has elapsed to allow the tenant to 
dehver it,58 but replevin will he for animals im¬ 
pounded either before or after they are advertised 5® 
Where a demand is necessary before brmging suit, 
plaintiff in replevin must afford defendant suflE- 
aent opportumt> to comply with the demand before 
the wnt IS scr\ed,6® but the action is not premature¬ 
ly brought \ihen brought before demand if the wnt 
IS made pronsionally for use onl> m case of refusal 
to deliver the property on demand.®^ 

A statutory requirement that a parly seeking an 
order of delivery before judgment must show that 
the cause of action accrued mthin a specified time 
does not place the burden on plamtiff of establishing 


such fact m order to recover the property by a judg¬ 
ment A statute requinng the filing of an affidavit 
stating that the cause of action arose within two 
years has been held not a statute of limitations,®® 
the affidavit bemg merely a prerequisite to the is¬ 
suance of the wnt, as discussed infra § 95 

The penod of limitations applicable to actions for 
replevin and the time of accrual of a cause of action 
under statutes fixing such penod of limitations is 
discussed m Limitations of Actions §§ 79,119 

Laches 'W^ile the equitable rule of laches has 
been held mapplicable in a common-law action for 
claim and delivery,®4 or for replevin,®® e^aally 
where such action is brought withm the statutory 
time,®® It has also been held that an action in replevm 
may be barred by laches ®^ A delay of thirty-three 
da\s after demand before brmgmg smt is not 
laches ®® 


VnL PABTZES 


§ 89. Plaintiffs 

The party entitled to poeseeslon of the property 
sought to be replevied must be the real plaintiff In the 
suit, and a party not holding the legal title, or entitled 
to possession, cannot maintain replevin for the use of 
another, an action of replevin cannot be maintained by 
one of several Joint owners or tenants In common with¬ 
out Joining the others as parties 

Since m replevm the right to possession is es¬ 
sentially involved, as discussed supra § 4, the party 
entitled thereto must be the real plaintiff m the 
suit,®® and a party neither holding the legal title, nor 
entitled to possession, cannot mamtain replevm for 
the use of another ,7® but if a party who sues for 
the use of another is entitled to recover m his own 


name, the fact that the usee’s name is inserted in 
the pleading should not alone defeat a recovery 
In such case the usee’s name may be treated as 
surplusage,but recovery can be had only when the 
nominal plamtiff is entitled to recover 7® 

While It has been held that a jomt owner or 
tenant in common of property may sue alone to re¬ 
cover It from a trespasser,^* or where he has the 
consent of the cotenants,^® or where his prior pos¬ 
session was with the consent of his coowner,^® 
the general rule is that an action of replevin can¬ 
not be maintained by one of several joint owners 
or tenants m common without joinmg the others as 


57. Mich.—Coan v Mole, 89 Mich. 
454 

58. Ohio—^Mouser v Da\is 9 Ohio 
De&, Reprint, 287, 11 Clnc.L.Bu] 
249 

88. Me.—Varney v Bowker, 68 Me. 
154 

60. Vt.—Cameron v Blanchard, 176 < 
A. 290 107 Vt. 51 

61. Ma—<jeneral Motors Acceptance 
Corn V Uttlefleld, eta. Co, 147 A. 
868, 128 Me 888 

68. Ky—Slack v Bryan, 184 aW2d 
878. 299 Ky 182. 

63L Ark.—Payne v Bruton, 10 Ark. 
58 

6A Ky —Slack v Bryan, 184 S.W2d 
878. 299 Sy 182 

65. NT—Effron V. Halle, 108 NTS 
2d 561. 

eOL NT—BIflton T Haile, supra. 

67. Wash.—^ESdison Oyster Co. v. Pi¬ 


oneer Oyster Co, 157 P2d 802, 22 
Wash.2d 616 

68. Fa.—National Cash Register Co 
V Shurber, 41 Fa.Super 187 

69 Ill—Ogrodnlk v Capron, 74 N 
B2d 68, 832 BlApp 188 
54 C.J p 462 note 69 
Assignor 

Plaintiff, assigning lease to finance 
company which reassigned It back, 
was proper party to bring replevin 
on default In payments under lease 
—Silberman v Ratner. 157 A. 632, 
108 Pa.Super 424 
B soeiv eg 

A receiver, appointed in mortgage 
foreclosure proceeding and author¬ 
ized by court order in entry confirm¬ 
ing sherUTs foreclosure sale to con¬ 
tinue action theretofore Instituted by 
receiver in municipal court for re¬ 
plevin of furnace rraoved by defend¬ 
ant firom mortgsged premisee. was 
real party in Interest entitled to 

56 


bring and prosecute such action — 
Mesloh V Home Furnace Co, Ohio 
APP. 44 NB.2d 879 

7a Mich.—People v McKinley, 189 
NW 872, 220 Mich. 112 
54 Cjr p 462 note 70—47 CJ p 28 
note 56 

71. Fla.—Roof V Chattanooga Wood 
Split Pulley Co, 18 So 597, 86 
Fla. 284. 

78i Fla.—Roof v Chattanooga Wood 
Split Pulley Co, supra. 

Miss.—^Meyer v Mosler, 1 So 887, 64 
Miss 610 

7a Miss —Meyer v Mosler, supra. 

7A La.—Lannes v Courega 81 La. 
Ann. 74. 

78. Pa.—Ferguson v Rafferty, 18 A. 
484, 128 Pa. 887, 6 L.RJL 88 

7a Vt.—Chaffee v Harrington, 15 
A. 850, 60 Vt. 718. 
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parties Accordingly, joint tenants or tenants m 
common may and should be jomed,78 but several 
persons having separate and distinct interests m a 
chattel cannot join m such action,^8 uor can a per¬ 
son having neither title nor nght of possession to 
the property in question join in an action for its 
Teco\ery,88 although the joinder of other parties 
hy a plaintiff ha\ung the ivhole possessory right has 
been held immaterial to defendant 

A person in the lawful possession of property for 
another may bring the action of replevin in his own 
name for the recovery thereof,®^ but a mere agent, 
serv'ant, or custodian holding the property for an¬ 
other and having no independent nght of possession 
or special interest in the property ma> not maintain 
reple'vm m his own name^^ An admimstrator or 
executor may bring an action of reple\m for prop¬ 
erty of his mtestate m his own name, he need not 
sue m his representative capacitj Howe\ er, after 
a person has ceased to be administrator, he cannot 
maintain an action of replevin for property belong¬ 
ing to the estate 


§ 90 Defendants 

The pereon In possession of the property sought to 
be replevied Is ordinarily the proper and only necessary 
party defendant, and persons who were never In actual 
or constructive possession ordinarily are Improperly 
Joined as defendants, but one who participated In a 
wrongful talcing, although not in possession of, and 
making no claim to, any of the property. Is a proper 
party defendant. 

It 15 essent.al that defendant have actual or con- 
structi\e possession of the property, as discussed 
supra § 56, and the person m possession of the 
property- is ordiranlj the proper and only necessary 
party defendant,8® and persons who were never 
in actual or constructive possession are improp¬ 
erly jomed as defendants,87 but the joinder as 
defendant of a person not in possession of the prop¬ 
erty IS not necessarily fatal to the action 88 Plam- 
tiff IS not required to join as defendants persons 
clainung an interest in the property but not in 
possession thereof,88 although he may do so, 80 
or a stranger in whom property is pleaded or 
shown,8i or one claimmg no interest in the prop¬ 
erty or any nght to possession,88 nor is he entitled 


77 Del—Fell v Taylor, 46 A. 716, 
18 Del 872 
64 C J p 462 note 77 

78. Nob—Honaker v Veaey, 77 N 
W 1100, 67 Neb 418 
NJ—Ghambere v Hunt, 18 NJLaw 
839 

Ordinary peraona havlnff Intereat 
In replevin all ordinary persons 
havlnsr an interest in property must 
Join as plaintiffs—Foulke v Hdn- 
tosh, MoApp, 284 SW2d 806 

79 NJ—Chambers v Hunt, 18 NJ* 
Law 889 

Ohio —TVehlen v Hacke, 9 Ohio Dec., 
Reprint, 665, 16 Cinc.L.Bul 125 

80. Ark.—Refold v BeUette, 14 Ark. 
148 

81 Tenn.—Lieherman v Clark, 85 
SW 268, 114 Tenn. 117, 69 LJEUL 
732 

88. SD—Church v Foley, 71 NW 
759, 10 SD 74 
54 C J p 463 note 82 

83. Ill—Pease v Ditto, 59 NB. 
988, 189 ni. 466—MUhahn v Sapp. 
86 NE2d 667, 838 niJ^p 12 

54 C.J p 463 note 82 [a] 

84. Maas—Rent v Bothwell, 26 N 
H 721, 152 Mass. 841, 9 L.RJL 
258 

54 aj p 468 note 88 

85 Cal—Afflerbach v MoQovem, 21 
P 837, 79 Cal. 268 

88. Mich.—Bellows v Goodfellow, 
267 NW 886, 276 Mich. 47L 


Mias—Cook V WaMrop, 188 So 894 
160 Miss 862—Ainsworth v Smith, 
127 So 771, 157 Miss. 202 
Or—Gordan \ Brlody 134 P2d 431, 
170 Or 410 145 A.I..R. 898 
54 CJ p 463 note 85 

Not a “formal party*’ 

Where object of suit Is to re¬ 
cover possession of personalty, the 
one in possession is a **necessarv 
party,* and not a ‘formal party”— 
Massachusetts & S Construction Co 

V Cane Creek Tp., SC, 15 S.Ct. 91, 
155 US 28S, 39 KEd. 152—Hennodc 

V SUver. DONT, 84 FSupp 894 

Surety 

(1) Surety on possessory bond of 
plaintiff in replevin suit is not prop¬ 
erly a party to the replevin action 
and must cede to his principal the 
reaiK)nsibllity of a defense on the 
merita—Calcote v May, 42 So 2d 
742, 207 Miss. 547 

(2) Surety on replevin bond fur¬ 
nished by defendant in order to re¬ 
tain possession of the property is not 
party to replevin action and has no 
control over it.—J L. Hudson Co v 
Barnett, 238 NW 248, 265 Mich. 466 

Vendee of land 

In suit by company to have its 
ownership of property placed on de¬ 
fendant's land under contract with 
defendant's predecessor in title rec¬ 
ognized and possession thereof re¬ 
stored to it, where a notice of 11s 
pendens was not recorded when or 
after suit was filed, and defendant 
sold land to another after suit was 
filed, defendant’s vendee became a 
necessary party to the suit.—Hollcer 

57 


Gas Co V Wilson, Iia.App, 89 So 
2d 637 

Additiimsl defendants properly 
bronyhi in by scire facias 
Pa.—State Auto MuL Ins. Co v 
Perla, CoulPI., 82 Weat.CoIi.J, 
191 

87 Cal —Lamus v Bngrwicht, 179 P 
485, 89 CeaA.pp 528 

88. Md.—Herzberff v Sachse, 60 Md. 
426 

54 CJ p 468 note 87 

88 Ariz.—Scottsdale Ginning Co. v 
Longan, 209 P 876, 24 Ariz. 856 

54 CLJ p 468 note 88 

90. Minn.—Northern Timber Prod¬ 
ucts Co V Stone-Ordean-Wells Co, 
178 N W 489, 148 Minn. 200 

91. Ind.—Thompson v Sweetser. 48 
Ind. 812 

I 90. CaL—Gerth v Gerth, 95 P 904, 
7 CalApp 785 
Oziffiaal seller 

In replevin action by allegred pur^ 
chaser and his theft insurer to re¬ 
cover automobile, in which defendant 
filed an answer cmd Joined issue 
claiming he was owner, an original 
seller who had issued two bills of 
sale enabling that seller's purchaser 
to obtain two title certificates to 
which conflicting claims of plaintiff 
and defendant were traced, but who 
claimed no right, title, or interest in 
automobile sought to be replevied, 
was not a necessary or Indispensable 
party to determination of issue in¬ 
volved in replevin action.—Poteet v 
Slmmong, 229 P2d 747, 171 Kan. 86. 
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§ 90 

to an order making persons so mterested but whose 
presence is not necessary to the determination of 
the controversy between him and defendant m 
possession parties against their will,*® although 
they msy properly be admitted as defendants on 
their own application, as discussed infra § 91 

It has been held, ho\\e\er, that a sen.^ant who in 
the course of his employment wrongfull> takes the 
property of another may be joined with the mas¬ 
ter m an action of reple\in*^ One who partia- 
pated in a wrongful taking, althoagh not in pos¬ 
session of, and making no claim to, an> of the prop¬ 
erty, is a proper party defendant,*® and it has been 
held that, where one person wrongfully takes prop¬ 
erty and turns it o\er to another who wrongfully 
retains it, they may be sued jointly,** and, where 
the ph>sical possession is in one w^ho is directed by 
another to refuse to gi\e it up, the action ma> 
be brought against both *^ One ha\ ing constnic- 
tne possession by h^s agent is a proper party de¬ 
fendant** Where several persons are in posses¬ 
sion of the propertj, the> are all properly made 
defendants ** 

WTiere property was seized under a wnt of re- 
ple\ in issued on petition ot a mortgagee, and other 
creditors of the owmer filed a counterclaim assert¬ 
ing a prior hen agamst the property and seeking 
foreclosure thereof, the owner is a necessary par¬ 
ty, and the court has no jurisdiction to render judg¬ 
ment establishing the pnonty of the creditors* 
hen and ordering its foreclosure until the court 
has acquired jurisdiction of the OAvner by serv¬ 
ice of proper process.^ Where a house is wrong¬ 


fully detached from land and moved to another 
piece of land by defendant who claims to occupy 
the house as a homestead, it remains personalty 
after its detachment, and defendant’s wife is not 
a necessary party * 

Separate possession A single action of replevin 
against two defendants, each of whom wras in the 
separate possession of some of the goods, is a mis¬ 
joinder of parties * 

Aetton against officer In an action agamst an 
officer to recover property wn-ongfully taken by 
him under process, he may be sued either as an 
officer or as an individual,^ and m such action, or- 
dinanl 3 % the officer is the only necessary party de¬ 
fendant,® the joinder of the judgment creditor or 
plamtiff in attachment being neither necessary nor 
proper,® and it is improper to jom the sureties on 
the officer’s bond ^ It has been held, however, that 
It is proper to jom the execution plaintiff when he 
assumed control of the wrrit and directed the levy * 
A shenff and his purchaser under an execution 
sale may be joined in a replevin action by a third 
person who served notice of ownership on the 
shenff pnor to the sale* Where a shenff acting 
under a WTit of attachment deposited chattels cov¬ 
ered by the attachment in a licensed pubhc wrare- 
house for safekeeping, and on dissolution of the 
attachment executed a release directing the ware¬ 
house to release the chattels and claimed no owm- 
ership or right to possession of the chattels when 
the owner commenced an action in replevm against 
the warehouse, the shenff is not a proper party 
defendant in such action.^* 


93. XY—^McLaughlin t McLaugh¬ 
lin, 1S5 XR 743, 261 XY 678 

54 C J p 463 note 92 
Parson. lOlag Claim with Shazlir 
Plaintiff in replevin cannot, on his 
own motion, bring in as defendant 
third person who has filed with sher¬ 
iff claim for chattels—McLaughlin 
\ McLaughlin, supra. 

94. Ill—^Hewitt v Watertown Steam 
Engine Co, 65 lUApp 153 

95. Or—OozpiiB Juris anoted in 
Gordan v Briod>, 184 P2d 431. 
434, 170 Or 410, 145 A.L.R. 898 

Pa.—Swartz v Stein, 78 Pa.Super 
515 

Joint tort-feasors 
While action of claim and delivery 
is substantially the aadent remedy 
of replevin, it is not only a mere ac¬ 
tion for possession of personalty but 
Is also an action for damages, and, 
hence, plaintiff may Join as Joint tort¬ 
feasors all persons who have any¬ 
thing to do with unlawful taking or 
withholding of property and verdict 
may be had for return of property or 


for damages against all defendants 
e\ en if all defendants do not have 
actual possession of property at the 
time—Jordan v Briody, 134 P 2d 
431 170 Or 410, 145 ARR. 898 

96 Or—Corpus Juris quoted in 
Gordan \ Briody, 134 P 2d 431, 484, 
170 Or 410, 145 A.LR. 898 

S C—^Murdouch v Tuten, 57 S R 647, 
76 SC 502 

97 US —Xorthwestern State Bank 
V Silberman. Neb, 154 F 809, 83 
CC.A, 623 

98. NJ—Schwartz v King Realty, 
etc., Co. 107 A. 164, 93 NJ.Law 
IIL 

99 NC—Fields v Brown, 76 SR 8 
160 NC 295 

1. Mo —McCreary v Bates, 176 S W 
2d 298, 288 MoJLpp 80 

9. Mich.—^Michigan Mut. Life Ins 
Co V Cronk, 53 NW 1085 98 Mich. 
49 

8. Conn.—Patehin v RoweU, 86 A. 
511, 86 Conn. 372 

58 


[4. OkL—^Mann v Rldenhour, 149 P 
! 124, 46 Okl 565 

54 C J p 468 note 2 
The oAoer who levied an ezeon^ 
tiou ordinarily has such an Interest 
in the property seized as to render 
him a proper party to a replevin suit 
—Stewart v Wells, 6 Barb, NY, 79 
—^23 C J p 594 note 70 
8. Mont.—Gallick v Bordeaux, 78 P 
583 81 Mont. 828 
54 C J p 464 note 8 

6 HI—^Blatchford v Boyden, 18 N 
R 801, 123 Ill 667 

54 C J p 464 note 4 

7 Mont —Gallick v Bordeaux, 78 P 
588, 81 Mont. 828 

8. Mich.—^McMillan v Lamed, 2 N 
W 662, 41 Mich. 621 
NY—^Stewart v Wells, 6 Barb 79 
54 C.J p 464 note 6 

9 Iowa.—Mitchell v McLeod, 104 N 
W 849, 127 Iowa 788 

la Mo—Smith V Eathrens Moving 
& Storage Co. 168 SW2d 128, 236 
MoJ^P 921. 
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§ 91 Intervention 

Subject to the general rules governing the right of 
Intervention, a person claiming title to, or an Interest 
in, or claim or lien on, the property Involved In an ac¬ 
tion of replevin may intervene In such action to protect 
his rights, provided he complies with the procedure 
prescribed by statute, and the sureties on the bond of 
defendant In replevin may intervene to protect them¬ 
selves from liability, but a person Is not entitled to 
intervene, who has no interest which will In any way 
be affected by the decision of the case. 

Subject to the general rules governing the right 
of intervention, a person claiming title to, or an 
interest m, or claim or lien on, the property in¬ 
volved in an action of replevin may intervene in 
such action to protect his rights,provided he 
complies with the procedure prescribed by stat- 
ute,i2 and the sureties on the bond of defendant in 
replevin may intervene to protect themselves from 
liability, as where defendant is msolvent,!^ or the 
action IS not being defended in good faith On 
the other hand, while interested parties may be per¬ 
mitted to come in, they will not be compelled to do 


so against their w^ll,l5 alAough it has been held 
that, where defendant by his answer disclaims title 
and alleges ownership of the property in a third 
person, the court should of its own motion re¬ 
quire such person to inter\ ene 

A person is not entitled to intervene, who has no 
interest which will m any way be aftected by the 
decision of the case,!^ nor will a person be per¬ 
mitted to intervene wrhere there has been an un¬ 
reasonable dela}' in makmg the application^^ An 
interested person will not be allowed to intervene 
after a default has been entered against defend- 
ant^® Ordinanly, the only question an mtervener 
can raise is his title or claim to the property,^® 
and one who seeks to intervene must claim own¬ 
ership of the goods In other words, it is gen¬ 
erally the ru’e that one not claiming the title or 
right to possession of property has no right to in¬ 
tervene ,22 but this rule has exceptions,28 so that 
one who holds a valid contract to purchase prop¬ 
erty which IS involved in a smt m replevm24 or 


11 . Ill—^Rleck V Barsema, 51 NR 
2d 800, 820 IlLApp 682—^Beatty v 
Federal Fireproof Storage Co, 268 
IlLApp 198 

Miss—Oorpas dtuis Mtsd In Shoe- 
make V Federal Credit Co 192 So 
561, 563, 188 Miss 683, followed in 
192 So 565 

OkL—Bozen v Mannford State Bank 
of Mannford 58 P 2d 119, 177 Okl 
ITl—Westbrook v General Motors 
Acceptance Corporation, 47 P 2d 
114, 173 OkL 66 

Pa.—Bordow v Mid-Valley Silk Co, 
Com.PL, 40 Liack.Jur 127—Blum v 
Monocchia, Com PL, 87 PittsbLes 
J 335, 53 York LieaRec. 86 
54 C J p 464 note 11 
Intervention or Impleader 

Where it appeared in actions to re¬ 
plevy life policies that a third per¬ 
son was probably entitled to posses¬ 
sion of the policies, he should have 
been brought In as a party by inter¬ 
vention or impleader —Braman v 
WalL 299 NW 243, 210 Minn. 548 
JStatntory right 

<1) Where the right of interven¬ 
tion Is dependent on statute, inter¬ 
vention in a replevin action will not 
be permitted in a case not within the 
terms of the statute so that a lienor 
may Intervene only when he is enti¬ 
tled to the possession of the proj>erty 
and not otherwise —Shoemake v 
Federal Credit Co, 192 So 561, 188 
Miss. 683, followed in 192 So 565 
<2) Under statute providing for fil¬ 
ing of claims by third persons to 
property seized under a writ of re¬ 
plevin and statute providing for mak¬ 
ing up and trying issue between the 
successful pcurty in replevin suit and 
claimant as to validity of claim, 
claimants were entitled to a trial of 


their claims notwithstanding the> 
claimed through defendant against 
whom verdict was rendered, and one 
claimant claimed through a deed of 
trust which was not recorded until 
after writ had been 8er\ ed and other 
claimant testified on trial of the is¬ 
sue between plaintiff and defendant 
in support of defendant's claim.— 
Oates V Sumrall, 188 So 693, 188 
Miss 56 

IS. Pa.—Arzinger v Baughman, 84 
A.2d 64 348 Pa. 84 
Opportunity to amenfl 
Vacating order which granted leave 
to inter\ene in reple\in action, and 
striking off intervener's counter bond 
without affording inter\ener oppor- 
tunlt> to amend pleadings to comply 
with rules of civil procedure was an 
abuse of discretion -ahere intervener 
had promptly presented affidavit of 
ownership and motion after property 
had been replevied, plaintiffs' rights 
would not be prejudiced, and injus¬ 
tice would be done to intervener 
through no fault of its own.—Arzing¬ 
er V Baughman, supra. 

STeeessity of bond 

Pa.—Cleveland v Blackledge, Com 
PI, 45 Lack.Jur 55 

13. CaL—Cobum v Smart, 58 Cal 
742 

NT—^Boessneck v Bab, 58 NTS 
849, 27 Misc. 379 

1<A CaL—Cobum v Smart, 53 CaL 
742 

15. NT—Goldstein V Shapiro 83 N 
TS 1088 85 AppDiv 88—King Co 
V Seed, 25 NTS 1115, 6 Miso. 4. 
Bemedies of defendant 
Where defendant in replevin claims 
lien for storage on chattels received 

59 


from third person his remedies un¬ 
der statute providing when defend¬ 
ant may reclaim chattels or under 
statute as to interpleader of adverse 
claimants are exclusive and he may 
not obtain an order directing that the 
third person be brought in as a par¬ 
ty—United Shoe Repairing hlach. Co 
V Dochterman Storage Warehouse 
Co, 174 NTS 284, 186 APPDiv 859 

16 SC—WUkins V Lee, 19 SR 
1016 43 S C 31 

17 Tenn—Marlin v MerrllL 156 S 
W 3d 814, 25 TennAupp 828 

54 CJ p 464 note 16 
Xntezplea by strsager to replevin 
suit is unauthorized —Lankford v 
Arnold, 83 SW2d 995, 225 MoAjdP 
844 

WazehousemaiL 

Pa.—Rapp V Geimantown Fireproof 
Storage Co, 44 PaJDisL & Co 164 

18. N C.—Clemmons v Hampton, 70 
NC 534 

54 CJ p 464 note 17. 

19 Iowa.—Dupont v Amos, 66 NW 
774, 97 Iowa 484 

80 N C —^Sitterson v Speller, 129 S 
R 191 190 NC 192—^Dawson v 
Thigpen, 49 SR 959, 187 NC 462 

81 Pa.—^Keystone Auto Finance Co 
V Williams, 82 Pa.Super 109 

54 C J P 465 note 20 

88 CaL—Goes v. Perry, 115 P2d 
441, 18 Cal 3d 378 

HI—C L T Corp V Stevens, SNR 
2d 737. 290 IlLApp 606 

9Z. CaL—Goes v Perry, 115 P3d 
441, 18 CaL2d 373 

81. Cal—Bogue v Roth, 276 P 1071 
98 CaLApp. 257. 
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one seeking to impose a trust on property standing 
in the name of plaintiff m the replevin suites has 
such an interest in the subject matter in litiga¬ 
tion as entitles him to intervene therein, notwith¬ 
standing the intervener is not claiming the nght 
to possession of the property 

It has been held not erroneous to refuse to per¬ 
mit a third person to mtervene when defendant 
holds the property for such person and can inter¬ 
pose all defenses available to the third person, 
or to refuse to grant the application if it would 
delay the disposition of the case between the orig¬ 
inal parties,27 or where the only right which ap¬ 
plicant show's to the property rests on his owm 
fraud ,28 and where a person, wnth the consent of 
the parties, consents to be a defendant after the 
action has been pending for se\eral months, and 
no action is then taken by the court, it is not error 
for the tnal court on rendenng judgment to order 
that he be dropped from the action 29 In replevin 
to recover goods seized by a landlord from his 
tenant, if plaintiff fails to join the bailiff who dis¬ 
trained for the landlord, the bailiff may intervene 2® 
\Vhere defendant appears and answers as the 
defendant sued under a fictitious name, he need not 
obtam leave to mtervene.*^ 

§ 92, Substitution of Parties 

In actions against an offlcsr for the recovery of 
property seized under process, the court may, under 
some statutes, on application, substitute plaintiff in 
such process as cfefendant Where a substitution of 
parties is not a matter of right, it should not be per¬ 
mitted if It would operate to the prejudice of the ad¬ 
verse party 

Under the provisions of some statutes, m ac¬ 
tions against an officer for the recovery of prop¬ 
erty seized under process, the court may on ap- 


phcation substitute plaintiff in such process as de- 
fendant22 While it is within the discretion of the 
court to grant or refuse such application,®® it has 
been said that it should be permitted when the 
rights of plaintiff will not be injured.®^ The courts 
have also construed and applied statutes providing 
for the substitution of an assignee of the cause 
of action after suit brought as plaintiff,®® and for 
the substitution as defendant of a person claim¬ 
ing the property m question, on apphcation of the 
onginal defendant who is in possession of the 
property but has no claim thereto 
It has been held, in the absence of express stat¬ 
utory provision to the contrary, that, where the 
property has been distrained for rent by an agent 
of a landlord, the landlord may come in and be 
substituted for the agent and avow for rent m 
arrear,®7 and that the coheirs or joint tenants of 
a defendant m replevm may on his death come 
in and defend the action,®® but, where plaintiff 
has taken the property, it is error to permit a 
stranger to be substituted for the original plain¬ 
tiff, over defendant’s objection,®® or at least it 
is not error to refuse to do so where the person 
sought to be substituted as plaintiff has not given 
any bond,^® and m any case, where a substitution of 
parties is not a matter of right, it should not be 
permitted where it would operate to the prejudice 
of the adverse par^^j*- So it has been held that 
a substitution mtroducing entire new parties is 
properly refused.^® Where, however, an action is 
commenced in the name of a corporation whose 
charter ivas subsequently canceled, the sole mcor- 
porator may by amendment substitute himself as 
plaintiff^® Where there is a substitution of par¬ 
ties plamtiff, a stipulation entered mto by the orig¬ 
inal plaintiff will bmd the substituted plamtiff 


as. GaL—Goes v Perry. 116 P 2d 441. 
18 Cal 2d 878 

as. Mo—Tall>ot V Masee. 59 Mo 
App. 847 

87. Iowa.—Dupont v Amos, 66 NW 
774, 97 Iowa 484. 

as. XEL—l4evy v Woodcock, 63 N 
H. 418 

89. Conn.-Harrison v dark, 49 A. 
186, 74 Conn. 18 

sa Del—StiefC v Bailey, 89 A. 866, 
27 DeL 508 

81. CaL—Financial Corp v 

Brodcton, 278 P 829, 98 Cal.App 
179 

sa: Wyo—SVaace v Omaha First 
Hat. Bank, 18 P 748, 8 Wyo 187 

54 GLJ p 465 note 27 
awdginsBS oreditor may be substi¬ 


tuted as defendant—Hicklln t City 
Nat Bank, 1 NW 185, 8 Neb 468— 
54 CJ p 465 note 27 [b] 

SubstaiLtlal sabsttfeatioa 
An entry of the court in the replev¬ 
in action that the suit should be liti¬ 
gated between plaintiff and the exe¬ 
cution creditor, the same as if orig¬ 
inally commenced between them, is a 
substantial substitution of such exe¬ 
cution creditor as defendant, instead 
of the constable.—Iieslle v Eastman, 
17 Ohio St. 168 

88. Okl—Gross v Ijincoln, 196 P 
960, 81 Okl 87 
54 CLJ p 465 note 28. 

as. Han.—Wafer v Hkrvey County 
Bank. 18 P 209, 88 Han. 293 

35. Mo.—EMbohm v Yancey, 56 S 
W 260, 154 Mo 67 

54 <XJ p 466 note 80 J 
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86. Mont—State v First Judicial 
Dist. Ct., 72 P 867, 28 Mont 445. 

64 OJ p 466 note 81 

87. SC—Heckley v. Hbriis, 27 SC. 
D. 196 

88. SC—^Talvande v Cripps, 18 S: 
CD. 164 

89 Neb—Meyer v Omaha Furni¬ 
ture, etc., Co, 107 NW 767 78 

Neb 405—^Flanders v Dyon, 70 N 
W 524, 51 Neb 102 
4(K Han.—Pierce v Batten, 42 P. 

924. 8 Han.App 896 
54 aj p 465 note 85 
41. Neb—^Flanders v Lyon, 70 N. 

W 624, 51 Neb 102 
48. Md.—Anderson v Stewart 70 A. 
228, 108 Md. 840 

43. Iowa.—Jasper Co v Sterglos, 5 
NW2d 192, 282 Iowa 938 

44. Cal—Temple v. Alexander, 58 
Cat 8. 
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§ 93 In General 

Whll« the plaintiff In an action to recover personalty 
may obtain Immediate poeseesion of the property on 
compliance with statutes providing therefor, the pursuit 
of such a provisional remedy Is generally not Indispensa¬ 
ble to maintenance of the action Under some statutes 
an action of replevin may be brought and the rights of 
the parties tried without a preliminary seizure of the 
property 

Under statutes so prescnbmg, a party who 
brings an action to recover personal property may, 
on compliance with statutory requisites, claim that 
the property be immediately delivered to him at 
the commencement of the action and without await- 
mg tnal ^5 Although, m some junsdictions, there 
must be a preliminary seizure of the property in 
order to maintain an action of replevin,under 
various statutory provisions the acbon of replevin, 
or the statutory remedy provided in lieu of replevin, 
may be brought and the rights of the parties tried 
without a preliminary seizure of the property,*^ 
such proceeding being a mere ancillary, subsidiary, 
auxiliary, or provisional remedy^* which plaintiff 
may or may not pursue at his option,and the na¬ 
ture of the action to recover personalty being un¬ 
affected by whether or not the provisional remedy 
IS pursuecL^O While a plamtiff seeking immediate 


possession of the property must comply with the 
statutes prescnbmg the procedure therefor,^! a 
plaintiff who does not desire to obtam immediate 
possession need not, as a condition of ultimately 
prevailing m the action, comply with such stat¬ 
utes 

§ 94 Affidavit 

The affidavit In a replevin action has been considered 
to be in the nature of process, and Its office Is to obtain 
delivery of the property to the plaintiff without wait¬ 
ing for the determination of his rights by Judgment. 

The affidavit required m an action of replevm 
as a condition precedent to obtammg a wnt or 
order of delivery corresponds to the “proceedmg 
by plaint** under the statute of Marlbndge The 
affidavit and requisition indorsed thereon to obtam 
the immediate debvery of the property m the stat¬ 
utory action for that purpose have been considered 
to be m the nature of process and the filing of 
the affidavit has been said to commence the suit 
m replevin The affidavit ordinarily is to be dis¬ 
tinguished from a pleading®^ or evidence,the 
filmg thereof being a proceeding ,58 and, if there 
IS no pleading, there is no case m court to be tried. 


48. us—S. for Use of Recon¬ 
struction Finance Corp v Certain 
Parcels of Land in City of Los An¬ 
geles. Los Angeles County, CaL, D 
CCaL, 62 FSupp 1017 
S C —Middleton v Robinson, 26 S F 
2d 474, 202 S C 418 
Wash.—Hoff V Lester, 168 P2d 409, 

25 Wash.2d 86, 164 A.L.R. 751 

46. DeL—^Bush v Hillman Land Co, 
2 A.2d 183, 22 DeLCh. 374 
54 C J p 420 note 62 [a] 

47 UJ3—Oakes v Lake, Idaho, 54 
set 18, 290 US 59, 78 L.Eld. 168 
—^U S for Use of Reconstruction 
Finance COrp v Certain Parcels 
of Land in City of Los Angeles, 
Los Angeles County, CaL, 1> C Cal, 
62 F Supp 1017 

Ky—Weisenberger v Corcoran, 121 
SW2d 712, 276 Ky 822 
NT —Joseph T Ryerson & Son v A. 
V O'DonneU, Inc., 17 NF2d 788, 
279 NY 109, reargument denied 
Joseph T Ryerson & Sons v Sapi- 
ro, 18 NF.2d 870, 279 NY 789 
Wash.—Hoff V. Lester, 168 P2d 409, 

26 Wash.2d 86, 164 A.L.R. 75L 

Wyo —Corpus Jnzis elted la 

DesOhenes v Beall, 164 P2d 524, 
61 Wyo 89 
54 C J p 466 note 52 

48. US—U S for Use of Recon¬ 


struction Finance Corp v Certain 
Parcels of Land in City of Los An¬ 
geles, X 40 S Angeles County, Cal, 
DCCal, 62 FSupp 1017 
Ky—Weisenberger v Corcoran, 121 
SW2d 712, 276 Ky 822 
NY—Fisk Discount Corp v Brook¬ 
lyn Taxicab Trana Co, 60 NYS 
2d 458, 270 App Div 491—Stone v 
Church, 16 NYS 2d 612, 172 Misc. 
1007 

SC—Plowden v Mack, 60 8F.2d 811, 
217 S C 226 
54 aJ P 466 note 62. 

49 US—^U S for Use of Recon¬ 
struction Finance Corp v Certain 
Parcels of Land in City of Los An¬ 
geles, Los Angeles County, CaL, D 
CCal. 62 FSupp 1017 
S C.—Plowden v Mack, 60 S B 2d 811, 
217 SC 226—^Middleton v Robin¬ 
son, 25 SJa.3d 474, 202 SC 418 
54 CJ p 466 note 52 

60 US—U S for Use of Recon¬ 
struction Finance Corp v Certain 
Parcels of Land in City of Los An¬ 
geles, Los Angeles County, CaL, D 
I CCal, 62 FSupp 1017 
Ark.—^Morgan v Hess, 194 S.W2d 
I 871, 210 Ark. 207—Shewmake v 
i Shifflett, 171 SW.2d 809, 206 Ark. 
[ 875 


61 Ky—Weisenberger v Corcoran, 
121 SW2d 712, 275 Ky 822 
68 Ark.—Shewmake v Shifflett, 171 
SW2d 809, 205 Ark. 875 
Ky—Slack v Bryan, 184 SW2d 878, 
299 Ky 182 

SC—Plowden v Mack. 60 SJBI2d 811, 
217 SC 226 

Necessity, in actions not involving 
preliminary seizure, of 
Affidavit see infiu S 95 
Bond see infra 1104 
68. Neb—Bardwell v Stubbert, 28 
NW 844. 17 Neb 485 
54 C J p 466 notes 56, 66 
Necessity of affidavit see infra S 25 
64. Mo—Rice v Thayer, App, 217 
SW 676 

NY—O'Reilly v Good, 42 Barb 62L 
56. IlL—Roberts v Perrine, 247 IlL 
App 259 

Siunmons or writ as commencing suit 
see infra § IIL 

56 Neb —Wilson v Macklin, 7 Neb. 
50 

Ohio—Rannes v Bruaman, 82 NJ5L2d 
107, 82 Ohio App 470 
67. Ohio—Rannes v Brusman, su¬ 
pra. 

58L Neb—German Nat. Bank v 
Aultman. 88 NW 479, 68 Neb 824. 
1 54 C.J p 466 note 60 
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e'ven though the affidavit is The office of 

the affidavit is to obtain the delivery of the prop¬ 
erty to plaintiff without waiting for the determina¬ 
tion of his nghts by judgment,and to prevent de¬ 
fendant’s retention thereof and its office ceases 
on delivery of the property *2 

§ 95 . -Necessity 

A party seeking to recover the Immediate possession 
of personal property Is generally required to furnish an 
affidavit as prescribed by statute, but the absence of the 
required affidavit Is sometimes held to constitute a mere 
Irregularity, and an affidavit Is not essential where plain¬ 
tiff has elected to proceed without a preliminary seizure. 

On suing out a wnt of replevm, or instituting a 
claim and delivery proceeding, plaintiff is required 
under \ anous statutes to furmsh an affidavit, 
and, where immediate possession of the property is 
demanded, the affidavit required by statute is an 
essential prerequisite to the order for delivery or 
the issuance or execution of the wnt as the stat¬ 
ute may provide.** Although failure to comply 
with the requirement has been held to be merely 
an irregularity in procuring and issumg the re¬ 
plevin process,®* under some statutes conferring 
jurisdiction of such possessory actions on inferior 
courts, the affidavit is held to be the basis of the 


suit without which there ts no jurisdiction,®® 
and m such case an oalfi before the magistrate 
will not suffice to take the place of the prescribed 
affidavit or oath or affirmation reduced to writ¬ 
ing®® WTiere an affidavit before execution, but 
not before issue of the writ, is contemplated by the 
statute, jurisdiction to issue the wnt does not de¬ 
pend on the affidavit ,®7 but the affidavit must be 
made and annexed to the writ before it is execut¬ 
ed®® 

New party As to a new party brought in by 
amendment after obtaining an order of delivery, the 
proceeding is held to be void without any additional 
affidavit®® 

Affidavit of value In order to determine the 
amoimt of bail, some statutes require plaintiff to 
£le an affidavit of value 7® Such statutes are direc- 
tory,7i and the making of the affidavit is not a 
prerequisite to the power of the officer to issue 
the wTit 72 

In actions not involving prehminary seizure 
Where the action of replevin may be brought and 
the nghts of the parties tned without a prelim¬ 
inary seizure of the property, the affidavit is not 
essential if plamtiff elects to proceed without dis¬ 
turbing defendant’s possession,^® and, iKitwith- 


59 Mo—Keim v Vette. 67 SW 228 
167 Ho 889—F Q Ozley Stave Co 
\ Whitson, 84 Mo.App 624 
ea Ark.—Shewmake v Shifflett, 171 
S W 2d 309 205 Ark. 875 
Ohio —^Rannes v Brusman, 82 N B 2d 
107, 82 Ohio App 470 
SC—^Middleton v Robinson, 25 SB 
2d 474, 202 S C 418 
54 C J p 466 note 62 

61. Mo—Helm v Vette, 67 SW 228, 
167 Mo 881 

62. OkL—Jantzen v Bmanuel Ger¬ 
man Baptist Church, 112 P 1127, 
27 OU 473 Ann.Ca8l912C 659— 
Pond creek First Kat. Bank v 
Cochran, 87 P 855, 17 OkL 588 

66. Ark.—^Morgan v Hess, 194 SW 
2d 871, 210 Ark. 207 

Fla.—Ooarpiu Jwdm quoted in Gold¬ 
stein V Miami Wrecking & Salvage 
C6, 187 So 288, 285 103 Fla. 149 
Miss—Herrington v Stimpson Com¬ 
puting Scale Co. 181 So 878. 159 
Miss 416 

NJI.—Johnson v Terry, 149 P 2d 795, 
48 KM 258 

Okl—Thomas v Lang, 64 P2d 874. 
179 OkL 184 

&C—^Middleton v Robinson, 25 ^ n 
2d 474, 202 aO. 418 
54 CJ* p 466 note 65, p 467 note 66 

64. Fla.—Corpus Jnzis quoted in 
Goldstein v Miami Wrecking & 
Salvage Co, 187 So 288, 285, 108 
Fla. 149 

54 CJ p 467 note 67. 


XTonJuxisdlotional omissloa 
Although taking the property and 
giving bond without the proper affi¬ 
davit are wrongful acts nevertheless, 
fhllure to furnish the affidavit is in 
no way Jurisdictional—State ex rel 
Staples V Van OsdoL 121 S W2d 165, 
283 MoA.pp 459 

66. Fla.—Corpus Jtuls quoted la 
Goldstein v Mieuni Wrecking & 
Salvage Co, 187 So 288, 285, 103 
Fla. 149 

Miss—Tatum v Sciscoe, 199 So 70. 
189 Miss 808—^Herrington v 
Stimpson Computing Scale Co, 131 
So 878, 159 Miss 416 
64 C J p 467 note 68 
Condition precedent 
An affidavit averring that the per¬ 
son seeking to recover property Is 
entitled to the Immediate possession 
thereof is a condition precedent to 
issuance of a valid writ of replevin. 
—^Tatum V Sciscoe, 199 So 70, 189 
Miss 803 

66 Fla.—corpus dUzls quoted in 
Goldstein v Miami Wrecking & 
Salvage Co, 187 So 288, 285, 108 
Fla. 149 

ni —Bvans v Bouton, 85 HL 679 

67. Fla.—Corpus Juris quoted in 
Goldstein v Miami Wrecking A 
Salvage Co, 187 So 288, 285, 108 
Fla. 149 

Mich.—Youdan v Kelley, 265 NW 
842, 267 Mich. 616 
54 CLJ p 467 note 70 
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68. Fla.—Corpus Juris quoted in 
Goldstein v Miami Wrecking & 
Salvage Co, 187 So 283, 285, 103 
Fla 149 

Mich,—^Youdan v Kelley, 265 NW 
342. 267 Mich. 616 

54 C J p 467 note 70 

69 Heb —^Bardwell v Stubbert, 28 
NW 844, 17 Neb 485 

70 Pa—Hosier v Kush, 20 PaDlst 
A Co 112, 28 Luz Leg ]^g 68 

64 CwJ p 467 note 74 

Averment as to value in affidavit 
generally see infra 6 100 

71. Pa—Automobile Securities Co 
V Swlsshelm, 112 A. 66, 269 Pa 
158—^HUi V Mervina 18 PaDlst. 
582, 29 PaCo 260 

fStatute held mandatory 

Pa—Ammerman v Stona 11 PaDlst 
726 

72. Pa—HUl V Mervina 18 PaDlst 
582, 29 PaCo 260 

54 C J p 467 note 76 

Affidavit held prerequisite to Issnaaoe 
by prothOBOtaxy 

Pa—Hosier v Kush, 20 PaDlst A 
Co 112, 28 Luz Leg Reg 68 

78. Ark.—Shewmake v Shifflett, 171 
SW2d 809, 206 Ark. 875 

SC—Middleton v Robinson, 25 SB. 
2d 474, 202 S C 418 

54CJ.p 467 note 78. 
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standing the absence of the affidavit, the action 
may proceed to a judgment determining the rights 
of the parties Even if the writ has issued, the 
want of proper affidavit is not material after judg¬ 
ment, where possession was not taken under the 
writ^® or the property was not foimd.^® 

§ 96. -Requisites and Sufficiency m Gen¬ 

eral 

a. In general 

b Affidavit by agent or attorney 
a. In Qeneral 

It ia necessary and sufficient that an affidavit made 
to obtain Immediate possession of the property should 
contain the material averments required under the stat¬ 
utes, but mere formal or clerical defects are not fatal 
to the exercise of Jurisdiction by the court 

An affidavit made to obtain an order for delivery 
of the property or to authorize the issue of a wnt 
of replevin should be in the form prescnbed^^ and 
must contam all the material averments which by 
the statute are essential to entitle the part^ to an- 
tiapate delivery of the property ,^8 but it need 
not contain any other averments,^8 and, if it is m 
the language of the statute, it will be sufficient 80 
The affidavit may be made by plaintiff,8i or, un¬ 
der statutes so providing, it may be made by his 
agent or attorney, as discussed mfra subdivision 
b of this section, and an affidavit of plaintiff is 
sufficient, under some statutory provisions, although 
made by him only on mformation and belief 82 

While there is authority to the effect that the 
statutory requisites of an affidavit for such purpose 


must be strictly complied with,88 it has been held 
that a substantial compliance therewith is suffi- 
cient84 and that mere formal or clerical defects are 
not fatal to the exercise of junsdiction of the 
cause 85 Thus, defects m designating the name of 
plaintiff will not render the affidavit insufficient 
where the officer who issues the wnt thereon cer¬ 
tifies that the affida\it was subscribed and sworn 
to,86 or where the affidavit, by referring to an¬ 
other instrument, suffiaently identifies plaintiff,®* 
and a clerical nustake in the spelling of defend¬ 
ant’s name is immatenal where the identity of the 
party otherwise appears 88 The court is not de- 
pmed of power to render judgment in favor of 
plaintiff by the fact that the replevin affidavit is 
not marked “filed,”89 or by the fact that the affi- 
ddivit does not disclose the name of the person al¬ 
leged to have unlawfully detamed the property8® 

It is not a good rule to permit affidavits to be 
untruly made in the expectation that somethmg 
will be done to make them true,8i and, where a 
demand is necessary to support the wmt, an affi- 
daxit which is sworn to before the demand is 
made is not sufficient.®^ The affidavit of owm- 
ership of property annexed to a wnt of replevin 
should not be entitled.®® It is not fatal to a recov¬ 
ery that, madvertently, the affidavit made at the 
time It was filed did not have the jurat of the offi¬ 
cer attached until after such filing ®^ 

Officer administering oath The affidavit must 
be made before an officer who is authonzed to 
administer oaths®® An affida\it made before a 
notary who is plaintiiFs attorney has been held 
void.®® 


74. Ark.—Shewmake v Shifflett, 171 
SW2d 809. 205 Ark. 875 

54 GJ p 468 note 82 

75 Kan.—Lament v Williams. 23 P 
592, 48 Kan. 568 

76 KAn.—Williams v Gardner, 22 
Kan. 122 

77 Mich.—Stever v Brown, 77 NW 
704, 119 Mich. 196 

54 C J p 468 note 88 

78. Ky—Halcomb v Phipps, 240 S 
W 868. 194 Ky 648 

54 C J p 468 note 89 

79 KT—Sloan v Implement Deal¬ 
ers* Mfsr Co. 55 NYS 558. 26 
Misc. 451 

54 C Jr P 468 note 90 

AUegatioiLS held snffieieBt 

Miss—Van Norman v Van Norman, 
48 So 2d 688, 210 Miss 105 

80 HI—Burton v Curyea, 40 IlL 
320, 89 Am.l> 850 

54 C J p 468 note 91. 

81. NC—Spencer v Bell, 18 SJS. 
704, 109 Na 89. 


88. Ohio —^Rannes v Brusman, 83 
NJ5l2d 107, 83 Ohio App 470 

88. Ky—^Halcomb \ Phipps, 240 S 
W 863, 194 Ky 618 

84. Mich.—Smith v Dodge, 87 Mich. 
864 

85 Mo —State ex rel Staples v Van 
Osdol, 121 SW2d 165, 288 Mo.App 
459 

64 CJ p 468 notes 95-97 

86 Wis—Olson v Peabody 99 NW 
458, 121 Wis 675 

64 CJ p 468 note 95 

87 Mich.—Knowles t Cavanaugh, 
107 NW 1078 144 Mich. 260 

54 aJ p 468 note 96 

88. Wis—Olson V Peabody, 99 NW 
468 121 Wis. 675 

64CJ p 468 note 97 

89 Miss —^Federal Credit Co v 
Rogers. 148 So 853, 166 Miss 659 

9a Miss —^Federal Credit Co v 
Rogers, supra. 

91. NY—^McAdcim v Walbrau, 8 N 
TCivProc. 451 
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98 NT—McAdam v Walbrau, su¬ 
pra. 

Averment as to demand see Infira 9 
99 

Necessity for demand and refusal see 
supra 99 65-72 

98. NT—Stacy v Farnham, 2 How 
Pr 26 

94. Ark.—Schattler v Heisman. 107 
SwW 196. 85 Ark. 78 

Mich.—Peterson v Fowler, 48 NW 
10, 76 Mich. 258 

95. NT—^Berrien v Westervelt, 12 
Wend. 194 

XTotasy on bond 

An affidavit tendered by plaintiff 
in reple\in suit was not defective 
because notary who signed affidavit 
was allegedly also on the bond in 
absence of showing that at time affi¬ 
davit was made notary signed the 
bond, or that bond had been receded. 
—M. & M. Hotel Co v Nichols, Ohio 
App, 82 NH2d 463 
8a Ohio —Lyric Piano Co v BUnn. 
i 18 Ohio NP.NS. 521. 
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SubscrtpHon by affiant Pursuant to lihe gener¬ 
al rule pertaining to other affidavits, discussed in 
Affidavits § 20, an affidavit in replevin may be suf¬ 
ficient, although it is not subscribed by affiant, 
where his name appears as affiant m the body of 
the instrument and the officer attaches his jurat and 
certifies that the affidavit was subscribed and sworn 
to before him.®^ 

Affidavit of value Defects or irregularities in 
an affidavit of value are not fatal to the action of 
replevin The writ will not be quashed for fail¬ 
ure of an affida\ut of value to aver the authority of 
the person making it for a corporation.^® The 
affidavit need not be in the language of the statute 
if it contains everjrthing required thereby ^ 

Incorporating in, or annexing affidavit to, plead¬ 
ing Although the better practice is to keep the 
affidavit and pleadmg separate,® if plaintiffs plead¬ 
ing contains a statement of every fact which the 
statute requires to be shown in the affidavit, and 
the pleading is verified by affidavit covering every 
statement therein, this will be sufficient without 
a separate affidavit,® but in no event can the 
pleading supply the absence of the affidavit unless 
all that the affidavit is required to contain is em¬ 
bodied m the pleading,* and the pleadmg is ver¬ 
ified m the form required m the case of a separate 
affidavit® On the other hand, the affidavit need 
not be annexed to the pleadmg or filed contempo¬ 
raneously with it, but may be an independent in¬ 
strument® 

b Affidavit by Agent or Attomey 

In general, where permitted by statute, an affidavit 


in replevin may be verified by plalntlfPs duly authorized 
agent or attomey, but It should appear that the affiant 
is acting In the capacity contemplated by the sUtute. 

Generally, tmder the various statutory provisions, 
an affidavit in r^levin which is verified by plain¬ 
tiffs duly authorized agent or attorney,^ or by 
someone who acts in plaintiffs behalf,® is sufficient, 
as where the facts are within his personal knowl¬ 
edge or plaintiff is not within the county, or the 
like,® but It should appear that the person so mak¬ 
ing the affidavit is acting for the pnncipal m the 
capacity contemplated by the statute i® An affida¬ 
vit signed by a representative of a plaintiff cor¬ 
poration without statmg why an officer did not 
sign IS sufficient to sustam the issmng of a wnt^^ 

The agent must be enabled to speak from knowl¬ 
edge of facts independent of the mere information 
of the party ,1® but it has been said that the court 
will assume personal knowledge without an express 
allegation thereof m the case of allegations made 
by one who appears to have been in a position to 
have had such knowledge of ihe particular mat¬ 
ters i® The same positiveness is required m an 
affidavit made by his agent as would be reqmred 
in an affidavit by plaintiff himself,^* hence, the 
facts which the statute requires to be alleged posi¬ 
tively cannot be alleged in the form that affiant 
believes them,i® but, where the prmapal might 
have alleged particular matters according to his 
best knowledge, the agent may make the affidavit 
m the same manner ^® In the absence of statutory 
provision therefor, the required facts need not be 
made to appear '*to the satisfaction” of the court 
Where plaintiff is a corporation, and, therefore. 


97. Mich.—Bloomingdale v Chitten¬ 
den. 42 NW 886, 75 Mich. 806 

Miss—Williams v Williams, 78 So 
152, 117 Miss 251 

98. Pa.—Midwest Commercial Cred¬ 
it Co V Woloszyn, 11 PaJDist. & 
Co 494. 

Averments as to value of property 
see infra S 100 

99. Pa.—Automobile Securities Co 
V Swisehelm. 112 A. 66, 269 Pa. 
158 

1. Pa.—Guinn v Yltte, 68 Pa.Super 
611 

54 O J p 469 note 12 

9. Ohio—BohUya v Priddy, 67 ir.m 
786, 68 Ohio St 878 

54 CJr p 469 note 18 

3. Mo—Sturdivant Bank ▼ 

App, 51SW2d552 

54 CJr p 469 note 14. 

Pleading used to aaguent aOdavlt 
Verified complaint filed with affi¬ 
davit may be used to augment affi¬ 
davit for purpose of famishing' 


grounds for immediate delivery of 

property—^Plowden v Mack, 60 S.B. 

2d 811, 217 S C 226 

4, Ey—Halcomb v Phipps, 240 S 
W 863, 194 Ey 648 

Neb —J L Case Threshing Mach. Co 
T Rosso, 110 NW 686, 78 Neb 
184 

5 Neb—^Lewls v ConnoUy, 45 NW 
622, 29 Neb 822 

6 Ean.—^Upton v Pendry, 202 P 78, 
109 Ean. 744 rehearing denied 208 
P 800 110 Ean. 191. 

Mo —Eleen v Monger, 52 MoApp 
660 

7. Miss.—Herrington v Stimpson 
Computing Scale Co, 181 So 878, 
159 Miss 416 

Ohio—^Rannes v Bmsman, 88 NE.2d 
107 82 Ohio App 470 

64 CJ p 469 note 19 

Amended aflldavit by agent see infra 
f 101. 

8. N a—Spencer v Bell, 18 S B. 704, 
109Na89 


9 Neb—^Hershiser v Delone, 88 N 
W 868, 24 Neb 880 

54 C J p 469 note 19 

10. Neb—Hershiser v. Delone, su¬ 
pra. 

54 C J p 469 note 22 

11. Pa.—Midwest Commercial Cred¬ 
it Co v Woloszyn, 11 Pa.Dist & 
Co 494 

18. NT—Cutler v Rathboae, 1 HUl 
204 

64 C J p 469 note 24 

13. NT—Sloan v Implement Deal¬ 
ers* Mfg Co, 55 NTS 558, 25 
Misc. 451 

64 CJ p 469 note 25 

14. HL—Frink v Flanagan, 6 Ill. 85 

16. lU—Frink v Flanagan, supra. 

18. NT—Sloan v Implement Deal¬ 
ers' Mfg Co, 65 NTS 568, 25 
M(8C. 451. 

17 NT—Sloan v Implement Deal¬ 
ers* Mfg Co, supra. 

64 CJ p 470 note 29. 
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cannot make an affidavit, any offiaal engaged in its 
management and familiar with the facts may prop¬ 
erly do so,18 but an affidavit made under such ar- 
cumstances on mformation and behef must allege 
the sources of the information, or the agent’s 
knowledge, or the grounds of his belief 18 

The affidavit must refer to the rights and claims 
of the pnncipal and not those of affiant,80 and, 
if in each necessary allegation it refers to the 
claims of affiant, it will be treated as m his fa¬ 
vor individually, and insufficient to support the 
action or to authorize the issuance of an order of 
delivery m favor of the pnnapal 

DescrtpUon as agent or allegation of relation 
Although It IS more regular that the fact of the 
agency should be stated and sworn to mstead of 
being added to the name of affiant by way of de- 
scnption,82 an affidavit in the latter form is not 
fatally defective,^* and the objection is not juris¬ 
dictional 84 

Affidavit of value need not aver the authonty 
of the person who makes the affidavit for a cor- 

poration.85 

§ 97 -Averments as to Title and Right 

to Possession 

Tha affidavit In a replavln action should contain ap¬ 
propriate allegations as to plalntltTs ownership and right 
to the Immediate possession of the property, but a mere 
clerical error In this respect will not vitiate the affidavit. 

The affidavit m replevm should contam such an 
allegation as to ownership, general or speaal, m 


plaintiff, and his right to the immediate possession 
of the property, as the statute prescribes,88 and 
an omission of such allegation will render the affi¬ 
davit defective, on proper objection thereto 87 
A general allegation of o\vnership is suffiaent 
where plaintiff does not claim a special property,*® 
and an affidavit of general ownership is sufficient 
where as a matter of fact the interest in the sub¬ 
ject matter is special *8 Where plaintiff claims a 
speaal property, however, the facts with respect 
to such special property are under some statutes 
required to be alleged.®® 

Where the statute merely requires an allegation 
that plaintiff is the owner or entitled to immediate 
possession, an affidavit which shows that it was 
manifestly the intention to allege that plamtiff was 
m possession when defendant seized the property 
IS sufficient,®^ plaintiff is not under such statute 
bound to set out evidence of his title,®® and, when 
he does so, such averments are surplusage®® The 
fact that the affidavit fails to describe plamtiff as 
an assignee has been held not to deprive the court 
of jurisdiction where the declaration m the case 
is sufficient and the affidavit conforms thereto ®4 
Under a statute which confers jurisdiction on a 
court of limited jurisdiction on the filing of the pre¬ 
scribed affidavit, the omission of an averment of 
title or right to possession is fatal to the junsdic- 
tion at any stage of the cause.®® It is not sufficient 
to aver the right, m the alternative, to be m one 
of two persons ®8 

Mere clerical error manifest on the face of the 
affidavit will not vitiate it.®7 


18. NT—National EnameUnffp etc.. 
Co V Kaplan, 65 NTS 732, 63 
App Dlv 96 

54 C J p 470 note 32 

19 NT—People v Lauer, 141 NT 
S 299, 80 Miec. 436 

80. ICiBS —Herrington v Stimpson 
Computing Scale Co, 131 So 878, 
169 Miss 416 

54 C J p 470 note 80 

Averments as to title and right to 
possession see infra S 97 

81. Miss —Tatum v Sclscoe, 199 So 
70, 189 Miss 803—Choctaw Culvert 
ft Machinery Co v McCool, 158 So 
796, 172 Miss 1—Herrington v 
Stimpson Computing Scale Co., 131 
So 878, 159 Miss. 416 

54 Cjr p 470 note 31. 

88. Mo—Remington Sewing Mach. 
Co. V Cushen, 8 Mo App 628 

88. Mo—^Remington Sewing Mach. 
Co V Cushen, supra. 

54 C.J p 470 note 86. 
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84. Mo—^Remington Sewing Mach. 
Co V Cushen, supra. 

88. Fa.—Automobile Securities Co 
V Swisshelm, 112 A. 56, 269 Fa. 
153 

86. NT—Ford Motor Co v Glyder, 
35 NTS 2d 601, 264 AppJ>iv 421. 
Title and right to possession of plains 
tiff generaUy see supra 6S 42-52 

87 Conn.—Spencer v Bidwell, 49 
Conn. 61 

64 CJ p 470 note 40 
Allegations held sufftolent 
Allegation by attorney of plaintiff 
that attorney had been Informed by 
plaintiff that property sought was 
stolen from factory, considered with 
information obtained by attorney 
from department of Justice that many 
of the Items so stolen carried marks 
identifying them as plaintiff’s prop¬ 
erty, was sufficient to support a 
statement of ownership in the affi¬ 
davit entitling plaintiff to posses¬ 
sion.—Ford Motor Co v Glyder, 85 N 
T S 2d 601, 264 App Div 421. 

65 


188. Neb—Vlnnedge v Nldudai, 44 
NW 89, 28 Neb 183 
54 CJ p 470 note 41. 

89 Ariz.—Wbolery v Barkley, 226 
F 688, 26 Aria. 443 

30 Neb—Bolin v Fines, 71 NW 
293, 51 Neb 650 
54 C J p 470 note 48 
31. SC—Hall V Idgon, 97 SBL 710, 
111 8 a 245 

38. SC—Osteen v Lowry, 97 SJL 
244, 111 S C 217 

88. SC—Osteen v Lowry, supra. 

54 CJ p 470 note 46 
34. Mi^—Theatre Bouipment Ac¬ 
ceptance Corporation v Betmaa, 
236 NW 892, 254 Mi<^ 689 
36. Neb—BoUn v Fines, 71 NW 
298, 51 Neb 650 
54 CJ P 470 note 48 
33. Cbnn.—Spencer v Bidwell, 49 
Conn. 61. 

54 CJ p 470 note 49 

87. Mich.—Churchill v Rea, 85 N.W. 

466, 126 Mich. 175. 

64 CJ p 470 note 60. 
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§ 98. -Averments as to Taking or De¬ 

tention 

The eflldavit In a replevin action must contain an 
allegation of unlavrful taking or detention, and the cause 
thereof, where the statutes so require, but. In the ab¬ 
sence of statutory requirement, such an allegation Is 
unnecessary. 

An allegation that the property was unlawfully 
taken or unlawfully detained is not necessary where 
the statute requires no such allegation,and, where 
so prescribed, it is only necessary to allege in this 
respect that plaintiff is the owner and lawfully en¬ 
titled to the possession of the property An alle¬ 
gation of unlawful taking or detention,^® or that 
plaintiff was lawfully m possession of the property 
and that it was unlawfully taken from his posses- 
sion,^i is necessary, however, under statutes re¬ 
quiring it Allegations m l^e language of the 
statute^2 its equivalent^® are sufficient, but the 
entire absence of any statement of a wrongful or 
other detention of the property is fatal when such 
statement is required It has been held, however, 
that m a court of record where the petition on file 
contains the allegation, this is sufficient to confer 
jurisdiction to issue the wnt, and it will be voida¬ 
ble merely ^5 An allegation that defendant wrong¬ 
fully detains possession from plaintiff is insuffiaent 
to show such possession in defendant as will umte 
with his right to a hen 

Place of taking At common law, replevm is a 
local action and the place, vill, or parish must be 
averred, but under statutory provisions enlarging 
the remedy and making it transitory in its nature, it 
IS not necessaiy to allege the particular place where 
the property was taken.^® 


Cause of taking or detention Where required 
by the statutes, the affidavit in replevin should 
allege the cause of detenbon accordmg to the best 
knowledge, informabon, and belief of the person 
making the affidavit,^® that the property was not 
taken for any tax, fine, or assessment,®® and that it 
was not seized tmder any execubon, attachment, or 
other legal process agamst the property of the 
plainbff in replevin,or that, if so seized, the 
property is exempt from such seizure Such pro¬ 
visions, bemg general and without excepbons as 
to any acbon, apply indiscriminately to all acbons 
of replevin,®® notwithstanding the property is of 
such a character that the statement in its nature is 
inappropnate thereto ,®* and all the required facts 
must be sworn to exist, an omission of any of 
them being fatal to the writ or order of delivery ®® 
A substanbal coxi^liance with the statute is suffi- 
aent with respect to the form of the allegabon.®® 

§ 99 -Averments as to Demand 

The affidavit must aver a demand for the return of 
the property where the replevin action Is founded on a 
wrongful detention only 

In an acbon founded on wrongful detenbon only, 
and not on a wrongful taking of a chattel, a de¬ 
mand for the return of the property must be alleged 
in the affidavit ®7 The failure of the affidavit to 
meet this requirement goes to the validity of the 
writ itself and makes it void ®® 

§ 100 -Description and Value of Prop¬ 

erty 

a. In general 
b Value 


3& Ill—Whisler v Roberta 19 HI 
274—Ryan v Schutt, 185 IllApp 
664 

89 HL—Wblsler v Roberta, 19 Ill. 
274 

40. Mich—Wilburn v Hood, 16 
Mich. 40 98 Am D 208 
64 C J p 471 note 54 
41 US —McArthur v Hogan, Super 
Ark., 15 F Caa.No 8,6&9a« Hempst. 
286 

4a. NT—Nabonal Hnameling, etc, 
Co V Kaplan, 65 NTS 732, 68 
AppDiv 96 

48. Tenn.—Cartwright v Smith, 68 
SW 831 104 Tenn. 689 
64 OJ p 471 note 57 
44. U S —McArthur v Hogan, Super 
Aik., 15 FCa8.No 8.659a, Hempat. 
286 

Neb—^Hudelaon v Tobiaa First Nat 
Bank, 71 NW 804, 61 Neb 567 

46. Neb—Hudelaon v. Tobiaa Firat 
Nat Bank, aupra. 


46. HI.—^Brownell v Twyman 68 Ill. 
App 67 

54 0.1 p 471 note 60 

47 IlL—Whialer v Roberta, 19 HI 
274. 

48. HI.—Whialer v Roberta, aupra. 

49 Allegatloa on. poaiiive knowledge 
An affidavit for requialtion of re¬ 
plevin, uneQulvocally alleging on poa- 
itive knowledge that defendant 
wrongfully retained chattela without 
any legal Juatlflcabon or excuse, was 
not defective because of failure to 
allege that detention was wrongful 
according to affiant's best knowledge, 
information, and belief, alnoe such 
allegation was unueceaaary where al¬ 
legation of cause of detention was 
made on positive knowledge—Whit¬ 
man V Kovaca, 89 N T S 2d 21. 

60 HL—McClaughry v Crataenberg, 
89 HL 117 

54 CJ* p 471 note 64. 
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51 Kan.—Westenberger v Wheaton, 
8 169 

54 C.J p 471 note 66 

62. Minn.—Carlson v Small, 21 N 
W 787, 82 Minn. 492 

54 CJ p 471 note 66 

63. Mich.—Fhenlx v dark; 2 Mich. 
827 

64. Mich.—Phenlx v Clark, aupra. 
54 C J p 472 note 68 

66 Okl —Anglo-American Mill Co 
y Milam, 272 P 430, 138 OkL 27L 

54 C J p 472 note 69 
66, Okl—Scott V Jones, 54 P 808. 
7 OkL 42 

64 CJ p 472 note 70 

67 NT—People v Lauer, 141 NT 
S. 299. 80 Miac. 486 

Statement of demand held anffiolent 
N T —Shapa v Baker, 104 N T S 2d 2, 
278 AppDiv 788 

68. NT—Northwest Engineering 

Co V RappV-280 NTS. 177, 182 
Mlac. 497. 
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a. la General 

It Is necessary and sufficient that the affidavit given 
In a replevin action describe the property In such man¬ 
ner as to afford a means of Identifying It 

It IS essential to a proper affidavit in replevin 
that It describe the property sued for in such man¬ 
ner as to afford the means of identifying it,*® and 
the affidavit is sufficient as to description if it does 
this The object of a specific description of the 
property, as required by statute, is to enable the 
proper officer to take the property and deliver it to 
plaintiff,®! and the description is necessary not 
only for the protection of the officer,®2 but of de¬ 
fendant as well®® Where several chattels are 
sought to be replevied, the affidavit is sufficient, as 
against a motion to vacate and set aside a replevm 
reqtusition, if one chattel is shown to have a mone¬ 
tary value and is adequately described.®^ 

h. Value 

The affidavit given In a replevin action ordinarily 
must set forth the value of the property where the aUt- 
utea ao require or the Juriadlctlon of the court dependa 
on auch value 

Although there must be a compliance with stat¬ 
utes requinng such averment,®® where the statute 
does not, m terms, require the affidavit to state the 
value of the property, and the junsdicbon of the 
court does not depend on value, it need not be 
stated.®® It » generally otherwise, however, as to 


inferior courts whose jurisdiction is limited by 
lihe amount or value of property in controversy, 
as in the case of justices of the peace,®7 or when 
such a showing is required by the statute as a con¬ 
dition to the exennse of jurisdiction,®® notwith¬ 
standing such averment has been omitted from a 
form prescnbed by the same statute ®® Even where 
the statute does not ^ecifically require such fact 
to be shown by affidavit, the junsdiction of the jus¬ 
tice which IS made to depend on the value of the 
property should be shown b} the affidavit,^® but 
the value need not be averred where the statute con¬ 
templates that the wnt may issue from a justice 
of the peace for property of greater value than 
the amount limiting his jurisdiction.^! 

The purpose of a statement of value required in 
the affidavit tmder some statutes has been held to 
be to fix the amount of the replevm and redeliveiy 
bonds,to aid m identifymg the property,^® and 
to determine the jurisdiction of the court where 
jurisdiction is limited by the amount mvolved.^® 

A statement of aggregate value satisfies the gen¬ 
eral requirement of a statement of the real value of 
the property,'^® and, under a statute reqmnng the 
value of each of several articles claimed to be stat¬ 
ed as nearly as practicable, when it is impractica¬ 
ble to do this a statement of the aggregate value 
will suffice.^® 

Inferential showing Where statutes require val- 


59 NT—mpsley V Hlpsley, 60 N 
T S 2d 10. 186 Misa 458 
54 CJ p 478 note 78. p 478 note 77 
[a] 

Deecxlptlons heUI Immfltoleat 
NT—Croker Fire Prevention Corpo¬ 
ration V Jacobs, 256 NTS 775 285 
AppDiv 216 
54 CJ P 478 note 76 
SO. Kan.—^Upton v Pendry, 202 P 
78. 208 P 800. 109 Kan. 744 
54 CJ p 472 note 74. p 478 note 77 
[a] 

SeeexiptioBS liSld enltldent 
NT—Hipeley V Hipsley, 60 NTS 2d 
10. 186 Misc. 458 
54 C J p 472 note 75 
61. Ind.—Sheets Oil Co v Ftnehanf 
Trailer Co, 12 NR2d 604. 218 Ind. 
814. 

68. NT—Croker Fire Prevention 
Corporation v Jacobs. 256 NTS 
775. 285 App Div 216—National 
Knamellnff & Stamping Co v Kap¬ 
lan. 65 NTS 782. 53 AppJDiv 96 
—nipsley V Hipsley, 60 NTS 2d 
10. 186 Misa 468 

68. NT—Croker Fire Prevention 
Corporation v Jacobs. 266 NTS 
775. 286 App Div 216—National 
Bnapieling & Stamping Co v Kap¬ 
lan, 65 NTS 782, 58 AppDiv 961 


—^Hipsley V Hipsley. 60 NTS 2d 
10. 186 Misc. 458 

64i NT—Whitman v Kovacs. 89 N 
TS2d 21 

65. Fla.—Corpus Jiuds onoted in. 
Goldstein v Miami Wrecking & 
Sal\age Co. 187 So 288, 285, 108 
Fla. 149 

54 CJ P 478 note 79 
Statement held Insngolent 
A statement that the chattelB were 
worth a certain sum was held in¬ 
sufficient where their value was not 
shown in detail or with any certainty 
or particularity—Croker Fire Pre¬ 
vention Corporation v, Jacobs, 256 N 
T S 775. 285 AppJ>iv 216 

66. Fla—Oozpns Joxis quoted in 
Goldstein v Miami Wrecking & 
Salvage Co.. 187 So 288. 285. 108 
Fla 149 

Tenn.—Securities Inv Co v White, 
91 SW2d 581, 19 TennApp 540 
64 CJ p 478 note 80 

67 Fla—Corpus gnris qinoted in 
Goldstein v Miami W^eeking & 
Salvage Co, 187 So 288. 285, 103 
Fla 149 

54 C J p 478 note 81. 

68. Fla—Corpus Jnxis qinoted In 
Goldstein v Miami Wrecking & 

67 


Salvage Co., 187 So 288, 285, 108 
Fla 149 

54 C J p 478 note 82 

69 Fla—Corpus Jhxis quoted in 
Gk>ldsteln v Miami Wrecking A 
Salvage Co. 187 So 288. 285. 108 
Fla 149 

NM.—^Barmel v Irwin, 2 NJIL 228. 

70. Fla—Corpus JUzls quoted in 
Goldstein v Miami Wrecking & 
Salvage Co., 187 So 288, 285, 108 
Fla 149 

54 CJ p 478 note 84 

71. Neb— mil V Wilkinson, 41 NW 
134. 25 Neb 108 

54 CJ p 478 note 85 

78. Arls.—Tucson Cons Nat. Bank 
V Cunningham, 210 P 850. 24 Arln 
437 

Conn.—Bernhardt v Cappelletti, 188 
A. 576, 104 Cona 601. 

78. Conn.—^Bernhardt v COppelletti, 
supra 

7^ Conn.—Bernhardt v Cappelletti, 
supra 

76. Colo—Miller v Graf. 59 P 416, 
14ColoApp 167 

76. Kan.—I4ewi8 v Dodson, 100 P 2d 
640. 151 Kan. 682 

64 C J p 474 note 91. 
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ue to be ^own, an affidavit vduch inferentially 
shows It IS sufficient 

NegaUvtng value tn excess of jurtsdtciton Some 
decisions hold that it is necessary to negative value 
in excess of jurisdiction,^^ but the necessity of 
this has been denied by others 

Affidavit of value need not aver, after specifymg 
the value of the goods, that such value represent¬ 
ed the cost to defendant of replacing them should 
the issue be deaded in his favor Plamtiff in re- 
plevm is bound by his own affidavit of value and 
he cannot controvert it^i Defendant, however, is 
not bound by plaintiffs affidavit of value and may 
prove a different value,even where he files a 
counterbond and keeps the property 

§ 101. -Defects, Objections, and Amend¬ 

ments 

a. In general 
b Time to object, waiver 
c Amendment 

a. In General 

Proper objection may be refced to plaintiff’s affidavit 
In replevin, and the omission of, or a defect In, the 
affidavit may aometimes Justify setting aside the writ of 
replevin 

If the affidavit is used m a prohibited manner,^^ 
or for a prohibited purpose,*® the court, on having 
Its attention called to the matter, has a right to 
ascertam the fact and vmdicate its process In con¬ 
formity with the general rules relating to the mode 


of takmg objection to process, discussed in Proc¬ 
ess § 110, objecbons based on irregularities m plam- 
tiffs affidavit may be raised by a plea in abate¬ 
ment,** by rule to show cause,*^ or by motion,** 
specifying the particular irregularities or defects 
rehed on** If a writ of replevin issues without 
any affidavit,** or with an affidavit made before an 
officer unauthorized to administer oaths,*^ it will 
be set aside, and, if the order for delivery is made 
or the writ is improperly issued without the re¬ 
quired affidavit, which is not essential to the ju¬ 
risdiction of the court over the action, the remedy 
IS the quashal or setting aside of the wnt or order, 
and an order for the return of the property,** 
but not a dismissal of the suit,** or arrest of judg¬ 
ment** A demurrer to the declaration docs not 
reach a defective affidavit*® 

Petition used as affidavit Where a petition is 
used as an affidavit an objection to its insuffiaen- 
cy as an affidavit cannot be raised by demurrer,** 
but the proper remedy is a motion to set aside the 
wnt and return the property to defendant** 

Truth of aUegations It has been held that, m 
determining the suffiaency of an affidavit its 
allegations must be regarded as true.** However, 
it has also been held that the truth of the allega¬ 
tions m the affidavit may be mquired mto in or¬ 
der to defeat the proceedings,** and, where a 
material and essential allegation is found to be 
false, plamtiff can stand in no better position 
than if he had made no affidavit whatever,^ and 
the court has power to set aside the proceedings* 


77. Arlc.—Hlasason v Braswell, 258 
aw 988, 168 Ark. 848 
54 CJ p 474 note 92 
7a Mich.—Sager v ShuUs, 18 NW 
580, 53 Mich. 116 
54 CJ p 474 note 98 
79 KT—Dennis v Crittenden, 42 
NT 542 

54 GLJ p 474 note 94 
sa Pa^—Automobile Securities Co 
V Swlssheim, 112 A. 56. 269 Pa. 
158—Guinn v Vltte, 68 Pa.Super 
611. 

81. Pa.—Gaspero v Gentile, 50 A.2d 
754, 160 PaSuper 276—Rosral Bat¬ 
ting & Felting Co, Inc., v 
27 A.2d 589, 149 Pa.Super 622— 
Jane Fkunds Toys v Pittsburgh 
Die & Cast Co., Com.Pt. 99 Plttsb 
liegJ 1. 

aa Pa.—Gaspero v Gentile, 50 A.2d 
754, 164 P8,Super 276—Boyal Bat¬ 
ting ft Felting Co., Inc., v Elein, 27 
A.2d 589, 149 Pa.Snper 622. 

sa Pa.—Gaspero v Gentile, 50 A.2d 
754, 164 PaBuper. 27a 

M. Mo—Bice V. Thayer, App., 217 

aw 57a 


Ohio—Buell v French, 84 Ohio NP., 
NS., 225 

8a Mo—Rice V Thayer, App, 817 
SW 576 

Ohio—^Buell ▼ French, 84 Ohio NP., 
NJ3, 225 

8a Ark.-^C0x V Grace, 10 Arts. 86 

Conn.—Spencer v BidweU, 49 Cona 
61. 

Reguisltes and suflielency of affidavit 
see supra 9 96 

87. SC—Adeimy v Dleykan, 107 a 
m 85, 46 S C 159 

8a sc—Adeimy v Dleykan, supra. 

54 C J p 474 note 6 

89. NT—Paddock T Guyder, 8 N 
TS 905 

SC.—Adeimy v Dleykan, 107 SJBL 
85, 46 S C 159 

9a Ohio—Xenia Twine, etc., Co v 
Hooven, etc., Co, 11 Ohio Dec., Re¬ 
print, 120, 25 dnaKBuL 10 

91. NT—Berrien v Westervelt, 12 
Wend. 19a 

54 CJ p 474 note 9 

9a ac—Adeimy v Dleykan, 107 

SB 85 ,116 ec 15a 

54 C.J p 474 note 10 
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9a SD—Abel v Teets, 184 NW 
817, 28 S D 688 

54 C J p 474 note U. 

9a Mo —'Keen v Munger, 52 Mo 
App 660 

9a Ark.—Cox V Grace, 10 Ark, 86 

Wla—Magdeburg v Uihleln, 10 N 
W 868, 58 Wis. 165 

9a ISx —Halcomb v Phipps, 240 S 
W 868, 194 Ky 648 

97. Ky—Halcomb v Phipps, supra. 

9a SC—Hall V Llgnon, 97 SSL 
710, 111 S a 245 

99 Ohio—Xenia Twine, eta, Co v 
Hooven, eta, Co, 11 Ohio Dea, 
Reprint, 120, 25 CinaLBul 10 

54 OJ p 475 note 17 

1- NT—O’Reilly v Good, 42 Barb 
521. 

Ohio—BueU V French, 24 Ohio NP, 
NS., 225 

a NT—O’ReiUy v Good, 42 Bara 
521. 

Ohio—^Buell T. French, 24 Ohio NP, 
NS.. 22a 
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whether the affidaTit was made frandnlent^ or 
Ignorantly ^ The proper method of presenting the 
issne is ^ answer* and not^ ahhongh there seems 
to be anthonly to the contrary,* hj motion.^ 

Secondary mdtnce is admissible on the heaiv 
mg of a motion to qnash the wnt for want of affi- 
dayit, to show that the afBdavit was duly and 
filed, bnt was afterward lost or mislaid.* 

b. Tfmato Object; Waiver 

ObJeotlOM to the affidavit In replevin ahoold be 
Uken promptlyi and InfOrmalltlea or amendable defOete 
may be deemed eoilved where objeotlon thereto la not 
eeaeonaMy taken 

Objections to the affidavit shotild be taken 
promptly,* and, if not seasonably taken, they may 
be waived.^* Thus, by appearing generally and 
pleading without objection and trying the canse 
on the ments, defendant fwaives informalities, 
amendable defects, and detical errors therein.^ 
It has been held too late to question the validity 
of the affidavit after the wnt is issued and served 
and the possession of the property secured by plain- 
tiif,^* after the order or wnt is issued and served 
and there has been a defense to the action on Hbt 
merits, and a verdict for plaintiff,^ or after ex¬ 
piration of the time m whidi to reclaim! the prc^ 
erty or to eacoept to plaintifPs aurehea,^* and a de¬ 
lay tmtil tune to answer has eapired has been dis¬ 
approved.^* Where the affidavit m an action be¬ 
fore a jnsboe of the peace is jurisdictional, failure 
to raise the objection of absmce of the affidavit; 
either before the magistrate or m the orcnit court; 


cannot operate as a waiver i* 

Bxc§pUng to ourttios. Irregnlarities in an affi¬ 
davit are waived by excepting to the snreties on 
plaintifPs IT 

Dofocts not spocifiod m notico of motion to va¬ 
cate the wnt cannot be urged as a gronnd of the 
motion.^* 

& SwiamSnifrfc 

An affidavit In rtplavin may ba amandad at a propar 
tima with raapaot to a nonjurladlotlonal IrragularKyi 
but a Juiiadlotlonal dafiet cannot ba ourad by amand- 
mant. 

In replevin, amendments may be made to meet 
objections to, and core defects m, the affidavit, 
nnder statutes speoficalty relatiiig to actions of 
replevin,^ and, withont foe aid of any statute pai^ 
ticnlarly relating to this form of action,** under 
the general rules and sta tutory provisions gov^ 
emmg the subject of amendments.** Amendments 
may be allowed to correct defective statements,** 
smce the affidavit is not jurisdictional,** and to 
mtroduce matters purdy exfdanatory of foe facts 
stated m the original affidavit, whidi do not amount 
to new substantive matter,** and even to obviate 
objections of a substantial nature where foe ob- 
jectioa does not go to the jurisdiction of foe court** 
In ap^ying these rules; ~ ^ts have been 
permitt^ for foe purpose of cuiing defective state¬ 
ments as to foe descnpbon of foe property,** as 
to foe ownerdup; title, and right to possession of 
the pro p erty ,*^ or as to the taking or detention.** 


a. NT—<yB«niy t Good, 4S BaA 
611. 

Ohlo^—Botfl T nonob, S4 Oblo NJ?., 

Na, ssi. 

4. NT—O^Boniy v Good, 4S Bnb. 
6S1. 

S4 OJ p 4TS note SI. 

8b au^-Porrymsa v Brown, 106 P 
080, S6 OU. 1S8. 

a OhlQy Dndll T Stauli, S4 Oblo 
NJP.,Nja, SS6 
64 OJ P 4T6 note SS. 

Ti Oai I—Perryinaa t. Brown, 106 P 
OSO, S6 OkL US. 

a lOaod—Korsaa Mbrsan, SI 
Klaa 644 

a Ohloj— Rotiti— t. Brosman, SS 
NJaid 107, OS Oblo App. 470. 

64 OJ p 476 note SO. 

ia Mlobj B as ar v Shutta U NW. 

680, 6S lOeh. 110. 

64 OJ p 476 note S7. 

U. lOdta^Toadsa v. ZaUay. S66 
N.W S4S, SOT lOdh. Oil. 

Kab^—Jjnarloaa liOan Plan v 
aiU, S8S NVr SSd, U6 Ndb. 718. 
64 OJ p 476 note 14 


la Obloj—fiarriaon t. leadc mtar- 
natlonal Tmok Ookpl. 161 NJL TST, 
SO Oblo Appb S64 

la Aifci TTawis T BoMnaon, 44 
Axfc. S04 

64 CJ p 470 note S4 

14, NT—atbrlOso T Orontt U N 
TSt S74 

xa NT—Paddodk T Gnydar, • N 
Ta 004 

la Wlad—Datrolt SaSa Oo. t Xdly, 
47 NW 117, TS WlB. U4 

IT. NT—Brankar v. Blatt UO N 
TJ4 6T4 

la NT—BrankarT Dlattaupra. 

la m.—Plahar v Brown, 111 BL 
App. 484 

64 GLJ p 470 note S4 

Amandmant of aflldavlta naad aa 
plaadlfisa aaa iatm | 107 

sa BL—WMiik T. Planasanu 6 BL 
S4 

N.Tw—Outlar v. Bthbona 1 Bm S#4 

SI. ObL—B hi r wsal Supply A Ma- 
dM nacy Oa t. Oonatraotlo& lUr 


idilnary Oa, 10 Pld 818, 160 OkL 
S04 

64 OJ p 470 note 44 

aa Nobu—Oommarelal Btata Bank t. 

Zotoham, M N W 104 40 Nab. 604 
64 cur p 470 note 41. 

aa Bl^-SMbk T. Planasa^ f BL 
S4 

NT.^-Ciitlir T. Rathbona 1 HBl S04. 

14 N.T.r-l>mw T ZeeL * AbbPr. 
UL 

sa Ntby—Htelolaon t Toblaa Pkst 
Nat BaA 71 NW S04 61 Nab. 
667. 

64 GJ* p 470 note 44. 

ML NTii—ilbom T Tenia 67 NT. 

a S7f. to AppJBv. 604 
64 GLJ. p 476 note 44 

ay. Zani—MlnniapolfaThroahlny 
lUdh. Oa T. Pranolaoa Uf P. OSL 
lOOZbn. 704 
84 GLJ. p 476 note 47. 

ML lOeb^-Tajlor r. ZalamaBOO CSr. 
Ot Jodsa 6S NW ISd, 100 ICkh. 
ISL 

64 CLJ. p 476 note 44 
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§ 101 

The omission of defendant’s name in the replevin 
affidavit has been held curable by amendment^^ 

On the other hand, before an omission may be 
supplied or a mistake corrected, junsdiction of the 
person, property, and cause of action must have 
been regularly acquired,and an amendment to 
cure a defect as to a matter essential to jurisdic¬ 
tion will not be allowed An amendment which 
could not obviate the objection to the remedy by 
replevin is properly rejected.®^ Where plaintiff 
has been unsuccessful in the action, and the only 
question left for determination is the assessment of 
damages for which plaintiff is liable under the 
terms of his replevm bond, it has been held proper 
to refuse to allow an amendment of plaintiffs 
affidavit so as to fix the value of the property at 
an amount less than that originally alleged.^^ 

By making new affidavit An affidavit of owner¬ 
ship, informal and defective for being entitled, may 
be amended in this respect by the making and fil¬ 
ing of a new affidavits^ and a defect as to de¬ 
scription may be corrected by a supplementary affi¬ 
davit SS Under appropriate circumstances plain¬ 
tiff may supply a proper affidavit to rectify a pre¬ 
vious failure to allege valuers An amendment 
may be allowed on just terms by the filing of an af¬ 
fidavit in proper form in the place of a venfica- 
tion of a pleadmg on belief 

Amendment by agent of plaintiff other than the 


77 C J S 

agent who made the original affidavit is permissi- 

ble.S8 

Discretion of court A motion to amend an affi¬ 
davit in replevm is addressed to the sound discre¬ 
tion of the courtbut it has been held to be the 
duty of the court to allow the amendment where 
the ends of justice will be subserved thereby 

Time to amend In general, an affidavit for an or¬ 
der or writ of delivery in a replevin action may 
be amended within the same time as other plead- 
mgs, process, or proceedings An amendment to 
the affidavit may be made after issuance and execu¬ 
tion of the order of delivery,^^ when the particular 
objection is raised,^* especially when the objection 
IS not timely,*^ or even after the objection is pre¬ 
sented.^^ It may be allowed while the issues 
formed by the pleadings are being tned before a 
referee*® or at any time before trial, or on the 
tnal, where such amendment will be in furtherance 
of justice,*7 but the application to amend should 
be made before the cause is dismissed or a mo¬ 
tion to quash is sustained 

ImpOAttion of conditions On granting leave to 
amend, the court may,*® or, as it has been held, 
must,®® impose reasonable conditions as to costs 
If plaintiff fails to comply therewith, he forfeits 
only his right to amend,®^ and it is error to dis¬ 
miss the case, if one is properly presented by the 
pleadings, for such noncompliance ®® 
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fi9. Hiss —B^eral Credit Go v 
Rogers, 148 So 388, 166 Miss 559 
aOu NT—Northwest Rngrlneerlnff Co 
V Rappl, 230 NTS 177, 182 Misc. 
497 

81. Keb —Commercial State Bank v 
Ketcham, 61 NW 201, 46 Neb 668 
64 C jr p 476 note 50 
38. HI —^MoGlaxiffhry v. Cratzen- 
berg, 39 III. 117 

88. 71a.—Hillsom v Demmon, 144 
So 882, 107 Fla 206 

84. NT—Stacy v Famham, 2 How 
Pr 26 

88. NT—Depew v Leal, 2 AbbPr 
181. 

88. Mo —State ex reL Staples v 
Van Osdol, 121 SW2d 165, 233 Mo 
App 459 

Betnrn of property 
Where replevin petition failed to 
allege value, but plaintUX recognized 
the error and returned replevied 
property to defendant, plaintiff 
thereafter had the right to supply 
proper affidavit to his petition and 
obtain issuance of summons and 
writ.—State ex rel. Staples v Van 
Osdol, 121 &W2d 165, 233 MoApp 
459. 


87 Neb—^Leu*<» v Connolly, 46 N 
W 622, 29 Neb 222 

38 ni—Colborn v Barton, 14 HI 
App 449 

39 HI —Campbell v Head, 18 HI 
122 

54 C J p 477 note 56 

40 Neb—Crans v Cunningham, 18 
NW 176, 13 Neb 204—Wilson v 
Macklln, 7 Neb 60 

41 Okl—■'Universal Supply & Ma¬ 
chinery Co V Construction Ma^ 
<dilnery Co, 16 P2d 866, 160 OkL 
209 

43. Kan.—-Washington Nat. Bank v 
Rooney, 150 P 555, 96 Kan. 133 
Okl—Corpus tads guoted la Uni¬ 
versal Supply & Machinery Co v 
Construction Machinery Co, 16 P 
2d 865, 866, 160 Old. 209 
43. Okl —Corpus Juris guoted la 
Universal Supply & Machinery Co 

V Construction Machinery Co., 16 
P2d 865, 866 160 OkL 209 

54 C J p 477 note 59 
44i Old —Corpus Juris quoted la 
Universal Supply & Machinery Co 

V Construction Machinery Co, 16 
P2d 865, 866, 160 OkL 209 

54 CLJ p 477 note 60 

45. OkL—Coepus Juris quoted la 
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Universal Supply & Machinery Co 

V Construction Machinery Co., 16 
P3d 865, 866, 160 Okl 209 

54 C J p 477 note 61 
46. Neb—Tackaberry v Gilmore, 78 
NW 82 57 Neb 450 
Okl—Corpus Juris quoted la Uni¬ 
versal Supply Ot Machinery Co v 
Construction Machinery Co, 16 P 
2d 865, 866, 160 OkL 209 
47 Okl —Corpus Juris quoted la 
Universal Supply & Machinery Co 

V Construction Machinery Co., 16 
P2d 865, 866, 160 Okl 209 

54 C J p 477 note 68 
48. Old —<J6rpns Juris quoted la 
Universal Supply & Machinery Co 
v Construction Machinery Co, 16 
P2d 866, 866, 160 Okl. 209 
54 C J p 477 note 64 

49 Tenn.—Applewhite v Allen, 8 
Humphr 697 

54 CJ P 477 note 65 

50 NT—-Thom v Lazarus, 57 N 
TS 279, 89 AppDlv 508 

54 CJ p 477 note 66 
5L Okl—^Bayless v McFarland, 68 
P 859, 10 Okl 747 

63. OkL—-Bayless v McFarland, su¬ 
pra. 

54 CJ p 477 note 68. 
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§§ 10^104 


§ 102. —— Construction 

The language of a replevin affidavit will be given 
Its natural meaning, rather than a strained construction 
involving unnecessary technicalities 

A statement in an affidavit will be construed so as 
to avoid unnecessary technicality ,5* and, where 
it may be so read as to give to the language a 
natural meanmg consonant with the requirements 
of the statute, the court will adopt this course 
rather than give the instrument a strained con¬ 
struction which will render it defective 

§ 103 Replevin Bond or Undertaking 

The purpose of a bond or undertaking required In 
replevin proceedings In order to obtain possession of the 
property pending the action Is to provide security to 
the defendant. If he prevails, for a return of the prop¬ 
erty, and to Indemnify him for such damages and costs 
as he may be entitled to recover 

The bond or undertaking required in replevin 
proceedmgs m order to obtain possession of the 
property pending the action is a substitute for the 
pledges at common law, that is, plegii de prose- 
quando, and pleg^i de retomo habendo 55 Its pur¬ 
pose IS to provide security to defendant, if he pre¬ 
vails, for a return of the property, and to indemnify 
him for such damages and costs as he may be en¬ 
titled to recover,5 5 and at the same tune to mdemni- 
fy the officer,57 the officer and defendant or per¬ 
son from whose custody he takes the property,®^ 
or, although it is given to the officer, all those mter- 
ested in the trial of the right to the property 59 

§ 104, -Necessity 

A replevin bond or undertaking l« generally a nec- 


etaary prerequisite to Immediate delivery of the property, 
but such a bond Is not necessary In a replevin action 
where preliminary seizure of the property is not re¬ 
quired or sought. 

Generally the taking of a replevm bond or imder- 
taking is a necessary prerequisite to immediate de¬ 
livery of the propert> ,5® and, until compliance 
with the reqmrement, the officer is under no du1y,5i 
and has no right,5^ to execute the process, and 
the want of a proper bond exonerates defendant 
from heeding the summons m the wnt.53 It is the 
officer’s duty to take a bond as required by the 
statute 5^ Although the statute does not distinctly 
provide for a bond, if provision therefor is made 
in the statutory form of the wnt, such bond is re- 
qmred55 In some junsdictions it is held that, 
while It IS customary for the sheriff to take a re¬ 
plevm bond, he is not reqmred to do so for the pro¬ 
tection of defendant except m replevm of goods 
distrained for rent 59 In some jurisdictions a bond 
or recognizance is required before the writ can 
lawfully issue, 57 and plaintiff, without having giv¬ 
en the prescribed bond, has no right to demand ex¬ 
ecution of an order of deliv er>’',58 or, even where 
the officer has taken the property in his posses¬ 
sion, to demand a delivery of it to him 59 In oth¬ 
er junsdictions before the bond is furnished, the 
writ may issue, and the officer may commence the 
service thereof, although m such cases, where the 
statutes so provide, he cannot deliver the property 
to plaintiff pnor to the giving of the bon<L70 Un¬ 
der some prov isions, the officer cannot, after taking 
the property, do anjfhing more than is necessary 
to effect an appraisement of the property, until 


63. itieb—Hudelson v Tobias First 
Nat Bank. 71 NW 804, 61 Neb 
557 

64i Neb—Hudelson v Tobias First 
Nat Bank, supra. 

54 C J p 474 note 98 

58. Wis—^Morris v Baker. 5 Wis j 
889 

86. Me —Archer v .ffitna Cas Co. 

55 A.2d 185, 143 Me 64 
Pa.—^York Ice Machinery Corp v 
Robbins. 185 A. 626, 328 Pa. 869 
64 CJ p 477 note 72 
Bond as part of pzooeedlnff 
The fllinff of a bond in a replevin 
suit while corollary to such proceed¬ 
ing Is not a part thereof, since the 
replevin suit determines the ulti¬ 
mate possessory rights of the par¬ 
ties, and the bond is required for 
purpose of preserving the status of 
the chattel sought to be replevied 
pending determination of the merits 
— ^ivan V Margolls, 8 A.2d 146, 121 
NJIiaw 409, reversed on other 
grounds 8 A.2d 697, 128 N JXaw 859 


57 Pa.—Clark v Morss 21 A. 802, 
142 Pa. 811 
64 C J p 478 note 78 
88. m—Mayer v People, 60 NE 
96 190 Ill 109 
54 CJ p 478 note 74 
89 N.H:—EendaU v Fitts, 23 N.H. 

1 . 

ea Ark—^Morgan v Hess, 194 SW 
2d 871 210 Ark. 207 
NM.—Johnson v Terry* 149 P2d 795, 
48 NM. 258 

Okl—^Thomas v Liang, 64 P2d 874, 
179 Okl 184 

Pa.—Jones v Eckenrode, Com PL, 34 
Iiuz Leg Reg 28 

R.I—McDonald v Brown, 199 A. 
750, 61 R.I 40 

SC—^Middleton v Robinson, 25 SE. 

2d 474 202 S C 418 
54 CJ p 478 note 76 
61. Ark.—Southern Orchard Plant¬ 
ing Co v Gore, 102 SW 709, 88 
Ark. 78 

54 C J p 478 note 77 
68. Ark.—Southern Orchard Plant¬ 
ing Co V Gore, supra. 

54 aJ P 478 note 78 

71 


68. Pa.—Taylor v Adams Express 
Co, 9 Phila. 272 

64. Mo —^McAIeenan v Dickmann, 
107 SW 444, 128 MoJIlPP 708 
54 C J p 478 note 80 

66. Mass.—Purple v Purple, 5 Pick. 
226 

64 C.J p 478 note 89 

66. Pa.—Clawsen v Seanor, 28 Fa. 
Co 257 

54 CJ p 478 note 90 

67 Pa.—York Ice Machinery Corpt. 
V Robbins 185 A 626, 823 Pa. 
869—Eastman Kodak Co v Oseni- 
der, 198 A 284, 127 Pa.Super 882. 
54 CJ P 478 note 82 

68. Ark.—Southern Ordiard Plants 
Ing Co V Gore, 102 SW 709, 88 
Ark, 78 

69 Ark.—Southern Orchard Plant¬ 
ing Co V Gore supra—State v 
Stephens, 14 Ark. 264. 

70. Wis—Morris v Baker, 5 Wis. 
889 

64 C J p 478 note 85, p 499 note 67 
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plaintiff has given the required bond ^ 

In action by state Where a state institutes an 
action of replevin, in the absence of express pro¬ 
vision therefor, it is not bound by statute requiring 
plaintiff m sudi action to furnish a bond.^^ 

Junsdictton Omission to give bond and securi¬ 
ty before issumg of the wnt may not mvahdate the 
wnt,7* and is not jurisdictional,^^ the only effect 
of sudi omission bemg to subject the sheriff to an 
action by defendant^® 

Waiver Defendant may waive a bond required 
only for his security 

New bond in case of dltas or plurtes wnt Un¬ 
der a statute reqmrmg a bond to be filed before 
any wnt of replevin shall be issued, a new bond 
must be given pnor to issuance of an alias or plu- 
nes wnt7 7 

Pauper oath It has been held that a replevin 
suit cannot be mstituted on a pauper oath, permit¬ 
ted m other kinds of actions 

In actions not involving preliminary seizure 
Where the action may proceed without immedi¬ 
ate dehvery and the immediate dehvery is not de¬ 
manded, It IS unnecessary to file a bond m an 
action for the possession of personalty 79 

Bond or secunty for costs Where the replevm 
bond does not provide secunty for costs, an addi¬ 
tional bond for that purpose may be necessary,*® 
and, under a statute requirmg nonresident plam- 
tiffs to give a bond in a fixed penalty, defendant 
m an action to recover a judgment for the pos¬ 
session of personal property under the code is en¬ 


titled to the secunty for costs, notwithstanding 
plamtiff had filed an undertakmg not under seal 
m the form prescribed by the code for the pur¬ 
pose of obtaming the dehvery of the property 
Where 1^ statute plamtiff in replevm is required 
to give an undertadong as security for costs or a 
bond conditioned to pay such costs as defendant 
shall recover, such bond or undertaking is all that 
can be reqmred of him, and it is not necessary that 
he should give m addition thereto any other bond 
or imdertaking for costs ** 

§ 105. -Requisites and Sufficiency 

a. In general 
b Obligors and obligees 

c. Amount of penalty 

d. Justification 

SL In General 

While a replevin bond thould conform to the statu¬ 
tory requirements, the language of the statute need not 
always be followed strictly, and a bond which Is not In 
strict conformity with the statute may nevertheless be 
enforceable at common law if it Is otherwise sufficient 

The bond should conform to the requirements of 
the statute,** but where the language of the stat¬ 
ute m giving a form is permissive, it is not neces¬ 
sary to follow It stnctly *^ A mere dencal error 
does not vitiate the bond,** and the bond will not 
be rendered void for errors or defects m reatals,** 
for errors m, or omissions of, date,*7 or for mere 
irregrularities in that the statute has not been lit¬ 
erally complied with,** although defendant m the 
replevm suit might have objected thereto at the 
proper time in that smt,** and after plamtiff has 


71. Vt.—HUl V Scott, 148 A. 276, 
101 Vt. 356 
54 CJ p 478 note 88 
Appraisement generally see infra 6 
126 

7S. Okl—Morris ▼ State. 212 P 
588, 88 OkL 189 
54 OJ p 478 note 91. 

73. Va.—Valden y Bell, 8 Rand. 448, 
24 Va. 448 

7^ KM.—Laird v Upton, 45 P 
1010, 8 KM 409 
54 Cjr p 478 note 98. 

TSi Va.—Vaiden v. Beil, 8 Rand. 
448. 24 Va. 448 

70. Mich.—Blooxningdale v Chitten¬ 
den, 42 KW 836, 75 Mich. 805 
54 OJ p 479 note 96 
Waiver of 

Defects and objections to bond see 
infra I 107 

Pormsl requisites of statute see 
infra! 105 

77a Pa.—Levin v Angello, 17 Pa. 


Dist&Co 124, 26 LnaLegReg 
348, 46 Tork LegRec. 125—Kation- 
al Cash Register Co v WUmore, 
27 Fa.Co 464 

Ussnance of alias and pluiies writs 
generally see infra § 112 

78. Tenn.—Scott v Brandon, 148 S 
W 601. 125 Tenn. 814. 

54 CJr p 479 note 99 

Statute oovering plslntUTs 
to furnish bond 

Pa.—Moss V Becker, Com.Pl, 22 
lieh.CoJLjr 888, 61 Tork Leg Bee. 
195 

79. Ark.—tShewmske v Shifflett, 171 
SW2d 809, 205 Ark. 875 

SCL—Middleton v Robinson, 26 SB. 
2d 474 202 SC 418 

64 C J p 479 note 2 

80u Conn.—Fleet v Lockwood, 17 
Conn. 288 

8L KT—Boucher v Pia, 21 KT- 
Super 691, 14 AbbPV. 1. 

64 OJ p 479 note 7 
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88. Keb—Moore v Herron, 24 KW 
426, 451, 17 Neb 697 

64 C.J p 479 note 4. 

88. Pa.—^Dudurich v Irwin, 68 Pa. 
Dist&Co 696 

64 C J p 479 note 8 

84. Conn.—Persse v Watrous, 80 
Conn. 189 

86. Keb—^ESekhoft v Bikenbary, 72 
KW 808, 52 Keb 332 

64 CJ p 481 note 64. 

88. KH.—Chadwick v Badger, 9 K 
H. 460 

64 CJ p 479 note 10 

87 Mass —Chandler v Smith, 14 
Mass 818 

R.L—Kimball v, Tasca^ 59 A. 919, 26 
R.L 666 

88. Keb—Hicklln v Nebraska City 
Kat Bank, 1 KW 185, 8 Keb 468 

64 CJ P 479 note 12 

89. Keb—meklln v. Nebraska City 
Kat Bank^ supra. 
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§ 105 


obtained possession of the property in dispute 
by acting on the bond as a lawful and valid secur¬ 
ity, neither he nor his surety ought to be permit¬ 
ted to get nd of it by alleging that it is not as 
strong or perfect as defendant might have required 
him to make it®® Where the wnt of replevin is 
void on its face, the replevin bond is also void,®i 
as is a bond executed pursuant to an unconstitu¬ 
tional statute.®® 

In general it is enough that the bond contains all 
the essentials of a valid contract, and answers all 
the purposes intended by the statute,®® and if the 
mstrument is sufficient and enforceable at common 
law, and is not prohibited by statute, it may be en¬ 
forced notwithstanding it may not be in all respects 
regular as a replevm bond or m strict conformity 
with the statute®^ However, an undertaking in 
the statutory form of a claim and delivery bond 
will not be construed to be a common-law bond 
where it is apparent that it was not so intended.®® 

Natnes of parties to action Defendant’s name 
should appear in the bond,®® and if it is not in¬ 
serted, or any language used from which can be 
ascertained m what suit the bond was given, the 
bond has been held fatally defective.®^ 

Descnphon of property^ which is required only 
to be set forth m the affidavit, need not be con¬ 
tained m the bond.®® 

Waiver of defects The parties to the action may 
waive the formalities of the statutory proceed¬ 
ings,®® and, m such case, the sureties to the un- 
dertakmg are bound by the waiver, and are es¬ 
topped to question the reatals m the undertak¬ 


ings®- 

Seal Unless tiiere are statutes providing oth¬ 
erwise, a seal is generally held to be of the es¬ 
sence of a replevin bond,® and, in the absence of 
a seal, an instrument will not be construed as a 
sealed bond, although there is a recital m the 
body thereof that the obligors have set their hands 
and seals thereto ® The seal attached to a bond 
executed by a corporation must be the official seal 
of the corporation,® or one adopted by the cor¬ 
poration for the particular transaction,® and an un¬ 
authorized device by a subordinate officer, to take 
the place of the official corporate seal in a particu¬ 
lar bond, is not sufficient.® A bond signed by 
the agent of a surety company m the course of his 
business is sufficient, however, even though it does 
not have the corporate seal of such company, where 
the word "Seal” is printed after the name of the 
company ^ 

Acceptance or approval Under some statutes, 
before the replevying officer can lawfully deliver 
the properly to plaintiff, the latter’s replevm bond 
must be accepted or approved in a prescribed man¬ 
ner,® but where the statute does not require that 
the acceptance or approval shall be made in any 
prescnbed manner, it may be suffiaently evidenced 
by the conduct of the magistrate or officer au¬ 
thorized to act® Approval of the bond, m an 
action brought m his court, by the federal dis¬ 
trict judge instead of by the marshal, m a state 
where the statute prescribes approval by the sher¬ 
iff, does not render the obligation mvahd.^® Ac¬ 
ceptance or approval forms no part of the obliga¬ 
tion of the bond as agamst the obligor and sure- 


9a NY—Shaw v Tobias, 8 NY 
188 

64 CJ p 479 note 14 

91. Minn.—Hicks v Mendenhall. 17 
Minn. 475 

64 CJ p 479 note 16 

92. Tex.—Dupree v State. 119 SW 
801. 102 Tex. 456 

98. NY—Shaw v Tobias, 8 NY 
188 

▼alue of property was not re¬ 
quired to be set out in bond.—Se¬ 
curities Inv Co V White, 91 SW3d 
581, 19 TemuApp 640 

94. Alcu—Rains v Bthrldffe-Atkins 
Motor Co. 127 So 905. 221 Ala. 160 
54 CJ p 480 note 19 

95 CaL—Lamb v National Surety 
Co.. 291 P 647, 108 Cal App 297 

9a HL—Matthews v Storms. 72 HL 
816—Arter v People, 64 HI 228 
Obliyors and oblisrees of bond see in¬ 
fra subdivision b of this section. 


97. lU—Matthews v Storms, 72 HL 
816 

64 C J p 480 note 22. 

9& Pla.—Branch v Branch, 6 Fla. 
814 

99 NY—Harrison v Wilkin, 69 N 
Y 412 

54 a J p 480 note 24. 

Waiver of 

Bond see supra 6 lOA 
Defects and objections to bond see' 
infra S 107 

L NY—Harrison V Wilkin. 69 NY 
412—Shaw V Tobias, 8 NY 188 
a Pa.—Wile V Freedman, 12 Pa. 

Diet. & Co 40 
54 C J p 480 note 28 
a Pa.—Wile V Freedman, supra— 
Hartford Accident eta, Ca v 
Brooks, 11 PaJ:>iat.&Co 194 
a Pa.—Wile V Freedman, 12 Pa. 
Di8t.&Co 40 

a Pa.—Wile T Freedman, supra, 
a Pa.—was V FYeedman, supra. 
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7. Pa.—Midwest Commercial Credit 
Co V Wolossyn, 11 PaDist. & Co 
494 

a Pa.—York Ice Machinery Corp v 
Robbins, 185 A. 626, 823 Pa. 869— 
Dudurich v Irwin, 68 PaJ>ist.d; 
Co 696—Via v Hoemer, Com PI, 
65 Dauph.Co 229 
54 OJ p 480 note 84. 

a SC.—Cromer v Watson, 88 SR 
126 59 SC 488 
54 C J p 480 notes 85, 86 
IMrecUoiL to take property 
Where on delivery of undertaking, 
magistrate directed constable to take 
property described in affidavit, such 
direction amounted to an approval of 
the surety by the magistrate.— Mbx- 
shall Bros. {Furniture Co v Drawdy, 
198 SJBL 49, 184 S C 492 

la us —Curtis V North American 
Indian, Ino, C.CJL.Wash., 277 F 
909 

54 CUT p 481 note 87. 
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tits, and Its onussion does not affect its validity 
or render it unenforceable as against themii 

Filing and indorsement There must be a comph- 
ance with statutory provisions relative to the fil¬ 
ing of replevin bonds or counter bonds The re¬ 
ceipt of a bond by the proper custodian and its 
lodgment in his office, and not the clerical act of 
mdorsing it as filed, is the filing,and it is not 
material that a justice of the peace failed to per¬ 
form the act of mdorsing it as filecLi* The fact 
that the (bond was executed and filed at the prop¬ 
er time may appear sufficiently from its date and 
the fact that the justice in the writ itself certified 
that the bond was filed before the wnt was issued.^^ 
Also, the fact that the undertaking was indorsed 
as filed after the issuance of the writ does not affect 
Its validity, where it was signed at a prior date 
and the wnt recites that before its issuance an 
undertaking was filed.^^ 

Conditions A replevin bond should be condi¬ 
tioned as prescnbed by statute,and in some ju¬ 
risdictions the terms of the secunty depend on the 
cause for which the wnt was sued outi* It is nec¬ 
essary only that the bond shall contam substantially 
the statutory conditions, and it need not follow the 
statute m totidem verbis^® if the legal import is 
the same^^ Although a condition may not be in 
conformity with the statute, liability thereon may 
be enforceable as on a voluntary obligation,^! and 
if a condition partly conformable to the statute con¬ 
tains a part not required, it is valid for the part 
which IS good, unless the statute expressly annuls 
such bond-** The omission of a condition has 
been held not to mvalidate the bond ** 


b. Obligors and Obligees 

(1) In general 

(2) Sufficiency of sureties 

(1) In General 

The bond should be executed by « duly authorized 
person and should set forth the name of the obligee, 
but a failure to set forth the name of the surety In the 
body of the bond is not necessarily fatal 

The name of the obligee should appear in the 
bond.** Where the form prescribed by the statute 
does not particularize to whom it shall be made 
payable, the court has sanctioned the form making 
the officer the obligee where that had become 
the settled practice,*® but, where the statute di¬ 
rects a replevin bond to be given to defendant as 
obligee, a bond to the officer as obligee mstead of 
to defendant is void, smce it stands as a bond 
given to one who has no lawful authority to take 
it*® Where the bond is to be made to the offi¬ 
cer, it has been held that the officer intended by 
the statute is the one who m fact seizes the prop- 
erty,*7 and although the statute names the sheriff 
as the party to whom the bond is to be given, nev¬ 
ertheless where under other provisions the coro¬ 
ner 18 reqmred to perform the duties of the sher¬ 
iff m certain prescribed emergenaes, a bond in re¬ 
plevin given to the coroner is good *® A statutory 
requirement that the replevin bond be "executed*^ 
to the sheriff does not mean that the sheriff should 
be the obhgee.** 

It is sufficient that the bond is signed by the 
surety only, if the statute does not require more 
than a bond with sureties, plamtiff in replevin 
bemg liable without any bond,*® but where the prin- 


11. Mass^Stokd v JexUcs, 8 NB. 

403, 142 Mass 519 
54 G.J p 481 note 38 

la. Pa.—Tyarep v Chambers. 26 Pa. 
DUt 892 

13. Colo —Hook V Fenner, 82 P 
614, 18 Colo 283, 36 Am SJEt. 277 

14. Colo—Hook V Fenner, supra. 
18. Colo—^Book V Fenner, supra. 

16 Okl—liseper v Hobart First 
Xat. Bank, 110 P 655, 26 Okl. 707, 
29 Ii.R.A.,N S , 747, Ann-Cas 1912B 
302 

17 Pa.—Dudurich v Brwln, 63 Pa. 
Blst&CO 696 

Vse of fozms Intended tot zedeUrezj 
bond 

A boad which Is by error executed 
on forms Intended for a redellvery 
bond, and which by Its terms is con¬ 
ditioned on defendant's delivery of 
the property and the payment of any 
recovery to plaintilt, is inappropriate 


as a plaintiff’s replevin bond.—Hoff¬ 
man v Fidelity 6b Casualty Co of 
New York, 6 A2d 867, 125 Conn. 440 
Condition viewed in Bght of right of 
appeal 

The condition of the replevin bond 
In an action before a Justice of the 
peace must be viewed in the light of 
the right of appeal secured by stat¬ 
ute—Black, for Use of Smulska, v 
H. Felnberg Furniture Co, 8 A.2d 62, 
9 WWHarr, Del, 623 

18. Del—Clark v Adair, 3 Del. 118 
64 C.J p 481 note 45 

18. Conn.—Persse v Watrous, 80 
Conn. 139 

54 C J p 481 note 46. 

SO. llont.—Parrott v Scott, 12 p 
768, 6 Mont 840 
64 CJ p 481 note 47 

31. NH.—daggett v Richards. 46 
NH. 860—Whittemore v. Jones. 6 
N.H, 862 


188 . DeL—Liambden v Conoway, 5 
Del 1 

83. Neb—Hioklin v Nebraska City 
Nat Bank, 1 NW 186, 8 Neb 468 

64 C J p 481 note 60 

84. Me—Titus V Berry, 78 Ma 127 

86. NH.—Whittemore v Jones 5 N 
H. 862—Sumner v Stewart 2 N H. 
89 

83. Mass—Purple v Purple, 6 I»ick. 
226 

54 C J p 482 note 65 

87 NH—Claggett v Richards, 46 
NH 860 

54 C J p 482 note 66 

88. IlL—Speer v Skinner, 86 ni 282 

89 HI.—McLean v Bhnerson. 1 Ill 
820 

3<k S C —ktarahall Bros Furniture 
Co V Drawdy, 198 SJHS. 49, 184 S C 
492 

54 C J p 482 note 68. 
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cipal obligor’s signature is required, a bond not 
signed by him has been held void as to the sureties 
in an action thereon Where the form of the 
recognizance required is a jomt and se\eral bond, 
inasmuch as the recognizors are jointly and sev¬ 
erally liable, It IS immaterial to defendant in the 
replevin which of the obligors is styled pnnapal 
and which surety, since both are in legal effect 
principals,and it is not necessanly fatal to its 
validity that the name of the surety is not men¬ 
tioned m the body of the bond.** A statute re- 
quinng the bond of plaintiff and one surety is direc¬ 
tory,*^ and a bond contaimng two sureties is not 
void thereunder *® A bond naming the sureties as 
mdividuals in its body, and signed as by a cor¬ 
poration with the individuals designated as officers 
thereof, is sufficient as a bond of individual sure¬ 
ties, such designation being merely descnptio per¬ 
sonae** 

Authortiy to execute bond A bond executed by 
one claiming to execute it as agent for plaintiff, 
but having in fact no authority, \vill not authorize 
service of the wnt.*^ However, in the absence of 
statutory requirement, the original power of at¬ 
torney to execute the bond need not be filed of 
record.** A partner may sign as pnnapal m be¬ 
half of himself and copartners** If there is 
doubt as to the authonty of the officer of a cor¬ 
porate plaintiff who signed the bond, or of the 
attorneys m fact who signed on behalf of the 
surety, the court should hear evidence to deter¬ 
mine the matter ** 

(2) Sufficiency of Sureties 

The bond must be executed by the number of sure¬ 
ties required by the statutes, and the fact that plaintiff 
is solvent does not dispense with this requirement. 


Under statutes requiring the bond to be execut¬ 
ed ’’with suffiaent sureties,” it has been deaded 
that defendant in replevm is entitled to two sure¬ 
ties therem,*! independent of plamtiff** who can¬ 
not be taken as a surety^* WTien permitted by 
statute, however, a surety company may properly 
be accepted as sole surety on a replevin bond^* 
The solvency of plaintiff in the replevin suit does 
not dispense with the necessity for the number of 
sureties required by statute on the bond,^* and 
the fact that a surety is solvent does not neces¬ 
sarily mean that he is a “good and suffiaent” surety 
as required by statute, since, although he is sol¬ 
vent, his assets may be such as cannot be reached 
by process of the state court*® 

In a bond executed by a partnership, one of the 
several copartners is no additional secunty withm 
a statutory requirement of secunty additional to 
the financial responsibility of plaintiffs*^ A bond 
which the statute requires to be gi\ en with two or 
more sureties is not void because actually signed and 
delivered 1^ one surety only *® The suffiaency of 
the sureties has been said to be a matter which 
does not m any way affect plaintiff in the replevm 
suit, but to be a matter entirely between the sheriff 
and defendant in the suit** 

Next fnend of infant may become surety m a re¬ 
plevin bond, where the infant is plaintiff and there 
is a cosurety,** and a requirement of two surehes 
independent of the party is thereby satisfied.®^ 

Residence Under a statute requinng two suffi¬ 
cient sureties on a replevm bond, mere nonresidence 
in the state has been held not to disqualify a sure¬ 
ty ** On the other hand, there is authonty to the 
effect that an officer is not bound, or even permitted, 
to accept as secunties persons not residents of 


81. R.X—Horton v 6tone, 80 A. 1, 
82 R.L 499 

38. Conn.—Dorus v Somers, 17 A. 

852, 57 Conn 192 
54 C J p 482 note 60 
83. Minn.—>*Wheeler v Paterson, 66 
NW 964, 64 Minn. 231, 58 Am Sit 
527 

54 C J p 482 note 61 
84i Pa.—Saeltzer v Glnther, 2 Miles 
86 

3Si Pa.—Saeltzer v Ginther, supra. 
86. Me —EkUreoomb v Lawlis, 140 
A. 182. 126 Me 560 
84 CJ p 482 note 67 
87 Itl.—Horton v Stone, 80 A. 1, 
32ItI 499 
54 C J P 482 note 65 
88. Pa.—York Ice Machinery Corp 
V Robbins, 185 A. 626, 328 Pa. 869 
89 R.L->-I>unbar v. Scott; 14 ItL 
152. 


40 Pa.—York Ice Machinery Corp 
V Robbins, 185 A. 626, 828 Pa. 869 . 

Proof of lack of anthozity 
lisck of authority of attorneys In 
fact to execute bond should be 
proved in order to warrant quashing 
of writ—York Ice Machinery Corp 
I V Robbins, supra. 

41 R.L—Whitford v Goodwin, 13 
RL 145 

54 CJ p 482 notes 70, 71. 

Bngllidi statute requlrinff two se- 
onzitles to a replevin bond held not 
to be in force.—McClary v De Bow, 
14 SCLu 44 

48. Conn.—Smith v Trawl, 1 Root 
165 

NY—Burns v Robbins, 1 Code Rep 
62 

48. NY—Bums v Robbins, supra. 

44. R.I—Iieiter v Lyons, 52 A. 78, 
24 R.L 42 


45 Ark.—Wilson v WiUiams, 12 S 
W 780 52 Ark. 860 
Tex.—corpus Juris oited In Benge 
V Foster, CivApp, 74 SW2d 542, 
544, error refused. 

46. Tex.—Benge v Foster, CivApp, 
74 S W 2d 542, error refused. 

47 Mich.—Hopkins v Green, 53 N. 
W 537, 98 Mich. 894. 

48. ns—Haller v Beall, DG, 11 
FCas No 5,957, 2 Cranch CC 227. 
64 C J p 488 note 78 

49 NY—Shaw v Tobias, 8 NT 
188 

54 CJ p 483 note 79 

SO. NY—Anonymous. 2 Wjf. 417. 

SL NY—Anonymous supra. 

68. Me.—Massachusetts Breweries 
Co V. Herman, 76 A 943, 106 Me. 
524. 
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the county m which the proceedings are pending 5* 
One who rents and occupies a business office within 
the state is a ‘‘householder or freeholder,”®^ and 
may be a sure^ on a replevm bond.®® 

Certificate Under some statutes, where a surety 
has been approved by the insurance department of 
the state and has filed m the prothonotary*s office 
of a particular county a certificate showing its au¬ 
thorization to become a surety, the certificate is 
conclusive proof of the surety’s qualifications®® 
Such a statute has been held not to make it a 
prerequisite to the exerase of the judgment of the 
prodionotary or the court, or to the vahdity of the 
bond, that the surely offering it have the certificate on 
record,®^ and a prothonotary or court may still ac¬ 
cept a bond executed by a responsible surety even 
though the ktter does not have such certificate on 
file in the county ®® 

a Amount of Penalty 

A replevin bond ehould be In an amount eufflcfent 
to secure a return of the property or an equivalent value, 
and Is frequently required by statute to be In an amount 
at least double the value of the property 

The obligation or penalty of a replevin bond 
should be in an amount suffiaent to secure a return 
of the property or an equivalent value,®® and, under 
the statutes, this amount is usually required to be 
at least double the value of the property ®® A bond 
for costs only does not comply with such a reqmre- 
ment®i Where the statute fixes the penalty of 
the bond at twice the value alleged m the affidavit, 
it is error for the court, where no affidavit is made, 
arbitrarily to fix the amount®® The fact that the 
penalty is in more than double the value of the 
property is no ground for quashing the wnt,®® and 


a bond for less than double the value of the property 
IS not for that reason void,®^ but may be good at 
common law,®® and, although it may be good ground 
for a motion m arrest of judgment,®® defendant 
may waive the defect and accept the bond.®^ It has 
been held that a bond omitting to fix the amount or 
penalty is, as to the sureties thereon, void,®® but it 
has also been held that where the bond does not 
recite the amount for which it is given and for which 
the sureties thereon are to be bound, the law writes 
into the bond a penalty of double the value of the 
property as ascertained by the return of the officer ®® 
A bond m which the penalty is “double the value of 
the property hereinafter named to be replevied,” 
without stating what that value is, has been held 
mvahd.7® 

Cnterton of value Although there is authority 
to the effect that the amount of the bond should be 
based on the value alleged in the verified com- 
plamt,7i the cntenon of the value of the property 
has been said to be not that stated m the dedara- 
tion*^® or the affidavit,^® but the estimated value to 
be ascertamed at the time the bond is given In 
an action to replevy goods distrained for rent, it has 
been held proper to base the penalty of the replevm 
bond on the value of the goods as fixed by the ap¬ 
praisers on the distress 7® 

d. JnstiflmktioiL 

The sureties on s replevin bond must Justify In the 
form end manner prescribed by statute where provision 
Is made to this effect, but in the absence of statute they 
need not Justify 

In the absence of statute the validity of a replevm 
bond IS not affected by the failure of the sureties 
theran to justify ^® Provision, however, is usually 


68. Neb^tate v Walt. 86 NW 
880. 23 Neb 166 

84. NY—Somerset, etc., Sav Bank 

V HuyOk. 38 How Pr 823 

55« NY—Somerset, etc., Sav Bank 

V Huyck, supra. 

56* (Pa.—York Ice Machinery Corp 

V Robbins 185 A. 626 828 Pa. 869 
67« Fa.—York Ice Machinery Corp 

V Robbins, supra. 

68. Fa.—York Ice Machinery Corp 

V Robbins, supra. 

59 DeL—Plunkett v Moore, 4 DeL 
879 

Increase of penalty see infra 9 108 
Initial detsmilTialilon by prothono- 
ta»y 

Under some etatutea the amount of 
the boad Is determined in the first 
instance by a prothonotary. subject 
to increase in the amount or eub- 
stitution of bail at the order of the 
oourL—Skomblatt v Samuel T. 

17 Fa-Diet 4b Co 289. 


SO. Fla.—<!rawford v Austin, 155 
So 722, 115 Fla. 588 • 

Fa.—Via V Hoemer, ConuPL, 54 
Dauph.Co 884 
54 CJ p 488 note 2 

61. Tenn —Creamer t Ford, 1 
Heiaik. 807 

68. Puerto Rico—Elz parte Lippltt, 
12 Puerto Rico 182 

63. Mass—dap v Quild, 8 Mass. 
158 

64. Ohio—Rhodenbauyh v Carey, 2 
Ohio Dec. Reprint, 162, 1 WestL. 
Month. 699 

66 Ma—Tuck v Moses, 54 Me. 116 

66. Ihd.—Deardorfl v Ulmer, 84 Ind. 
858 

67 Ohio—Rhodenbauffh v Carey, 2 
Ohio Dea, Reprint, 162, 1 WestL 
Month. 699 

Waiver of defects in, and objections 
tOb replevin bond see infra i 107 

76 


68. AUl—H arbin v Nations, 108 So 
749, 214 Ala. 649 

68. Miss—Myers v Daughdrill, 141 
So 583, 163 Miss 298 

70. Mass.—Clark v Connecticut 
River R Co, 6 Gray 868—Case v 
Pettee, 5 Gray 27 

71. Ind.—^Deardorfl v. Ulmer, 84 
Ind. 863 

78. Fla.—Branch v Branch, 6 Fla. 
814. 

78. HI.—Mayer v People, 60 N B. 96, 
190 HL 109—People v Core, 85 BL 
248 

74. HL—Mayer v (People, 60 NB. 96, 
190 HL 109 

64 C.J p 484 note 16 

78. NY—^Furlong v Munn, 1 How 
Pr 48 

76, Minn.-WheOler v Paterson, 66 
NW 964, 64 Minn. 281, 68 Am. 
SR. 527 
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made by statute for the justification of such sureties, 
and when so required they must justify m the form 
and manner prescribed.77 Under some statutes if 
defendant duly excepts to the suffiaency of plain¬ 
tiffs sureties, it is the duty of plamtiff either to 
procure a satisfactory justificahon of his sureties,^^ 
or to furnish another undertaking’ to the same effect 
as the original one, with other sureties who must 
then appear and justify,^# and if neither of these 
things are done, it is the duty of the ofBcer who 
seizes the property to return it to defendant to re- 
mam in his possession unbl the case is finally dis¬ 
posed of A failure of the sureties to justify, on 
such an exception, is a defect m the procee^ngs 
which affects the substantial nghts of defendant and 
for which a judgment against him will be re¬ 
versed,*^ except where they attend and are ready to 
justify, but defendant’s counsel does not request it, 
and the trial proceeds on the ments without ob¬ 
jection to the failure to justify ** 

Justtfication of party Whether a party to the ac¬ 
tion who, with a surety has signed the bond, must 
justify depends on the intent of the shenff when he 
received die undertaking ** Both the persons who 
signed It must justify unless the shenff dispenses 
with the party and considers his name as improperly 
signed,*^ which with the consent of the surety*® 
the shenff can do if he approves the undertaking 
with one surely only 

§ 106. -Operation and Effect 

Tha giving of a replevin bond does not determine the 
ultimate right of the parties to the property, but simply 
determines the right to Its custody pending the suit. 

The givmg of Ihe replevin bond determmes noth¬ 


ing concerning the ultimate nght of the parties to 
the property,*7 it simply determines the nght to 
Its custody pendmg the outcome of the suit** A 
bond given by plaintiff m a replevin suit to obtam 
possession of property m order to foreclose a lien 
thereon stands m place of the property to the extent 
of defendant’s interest,** and the property passes 
mto the exclusive possession and control of plain¬ 
tiff** The undertaking can be no broader than 
the terms contained therem, read in connection with 
the terms of the statute applicable thereto *^ 

§ 107 -Defects, Objections^ and Amend¬ 

ment 

The fact that the plaintiff hat not given a proper 
bond has been held to be a good ground for quashing 
or vacating the writ, requisition, or order of delivery 
The court may allow the amendment of a replevin bond 
In a proper ease, and the defendant may be deemed 
to have waived a nonjurisdlctlonal defect In the bond 
by his failure to make timely objection thereto 

If an ofiicer serves a writ of replevm without 
first taking bond according to the provisions of the 
wnt, defendant may avoid the process by plea in 
abatement,** and, although a contrary rule has been 
apphed where the wnt was not executed,** it has 
been held to be a good ground for quashmg or 
vacatmg the wnt, requisition, or order of delivery 
that plaintiff has not given a proper bond,*^ but 
if a suffiaent txmd xs filed before the application 
is heard, the wnt will not be quashed.*® Ramtiff 
cannot, by ratification of an mvahd bond, after 
service of the wnt, validate such service ** A de¬ 
fect apparent on the face of a replevm bond may be 
taken advantage of by a motion to dismiss,*^ or ei¬ 
ther a motion to disxmss or a plea or answer in 


77 NT—Clark v Hooper. 28 NT 
S 447, 69 Hun 445 
54 C.J p 483 note 87 
78. Neb—Shull v Barton, 79 NW 
782. 68 Neb 741. 

NT—Goff V Bliss. 12 NTavJToc. 
99 

79 NT—Goff V Bliss, suprSL 
New or additional bond generally see 

infra 8 108 

80 NT —Hofheimer v Campbell. 
69 NT 269 

NT—Goff V Bliss. 12 NTavJProc. 
99 

8Li NT—Gtoff V Bliss, supra. 

88, NT—Webb v Heeox, 68 NTS 
882, 27 Hiso. 169 

88. NT—Bums V Bobbins, 1 Code 
Rep 62 

84. NT—^Bums v Bobbins, supra. 
88. NT—Bums T Bobbins, supra. 
88i NT—Bums v Robbins, supra. 
87. Mo—In re Irwin, 6 &W2d 697, 


820 Mo 20—Sanders ▼ Brooks. 194 
SW2d 640, 289 MoApp 678 

88. Mo—In re Irwin. 6 SW2d 697, 
820 Mo 20—Sanders v Brooks, 194 
SW2d 640. 289 MoApp 678 

89. Wyo —McDaniel v Hobllt, 246 
P 295. 84 Wyo 609 

landlord’s lien 

In replevin arising out of distraint 
proceedings where replevin bond was 
substituted for tenant's goods, land¬ 
lord's lien shifted to bond which 
stood in place of chattela—Common¬ 
wealth, to XXse of Neely, v Brecken- 
ridge, 88 A.8d 624. 168 FaJSuper 80 

90. Wyo—McDaniel v Hobllt, 246 
iP 296, 84 wyo 609 

91. CaL—lismb v National Surety 
Co. 291 P 647. 108 CaLApp 297 

98. Masa—Cady v Eggleston. 11 
Masa 282 

Dismissal of action for want of. or 
defect in, bond see infra f 194. 
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93. E^y—Greenwade v Pisher, 5 B. 
Mon. 167 

9d. Ark.—Morgan v Hess, 194 SW 
2d 871, 210 Ark. 207 

Pa—Tork Ice Machinery Corp v 
Robbing 185 A. 626. 828 Pa 869— 
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Sportswear, Ina. CozaPL. 29 
North.Co 829. 

64 aj p 484 note 26 

Quashing or vacating writ generally 
see infra S 120 

96. Pa—Sprague Sells Corp v Gtar- 
rahan Canning Co, 11 PaDist. & 
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Gray 469 

64 OJ p 484 note 80. 



§ 107 


REPLEVIN 


77 C J S. 


abatement*® A demurrer may not be used to ob¬ 
ject to the form of the replevin bond.** Where 
the defect m such a bond does not appear on its 
face. It should be suggested and shown to the court 
by proof,^ and so the sufficiency of a nonresident 
surety’s property within the state can be attacked 
only by a plea in abatement* and not by motion to 
dismiss * When proceedings m replevin are quashed 
for such defect, plaintiff cannot contest, by the in¬ 
troduction of testimony, the right of defendant to 
a return of the property ^ 

Place of filing and hearing Exceptions to sure¬ 
ties may, it has been held, be filed with the clerk 
of court® and need not be indorsed on the bond* 
or on the wnt^ Under a statute requiring the pro- 
thonotary to fix the amount of the bond, exceptions 
thereto should be filed with,® and be heard by,* 
him. 

Parties A motion to quash a replevm bond may 
not be made m the name of the surety only with¬ 
out joimng the pnnapal i* 

Notice of a motion to quash is not necessary 
where the defects are apparent on the record.!^ A 
statute reqmrmg defendant to give notice to the 
sheriff that he excepts to the suffiaency of the 
replevm bond has been held not applicable to such 
a bond taken by a constable m an action pendmg 
before a justice of the peace.!* 

Curing defects by amendment It has been held 
that the court may allow a r^levm bond to be 


amended so as to conform to the statute ,!* and the 
nght of amendment exists where expressly con¬ 
ferred by statute.!* Plaintiff on pajnnent of costs 
may amend, by filing a new bond with sureties, and 
the sureties justifymg,!® and under the same terms 
a replevin bond, imperfect in itself, and executed 
with but one surety, may be amended, after service 
of the writ!® However, where replevin is brought 
by plaintiff as an individual, ffie bond cannot be 
amended by adding after his name the word “exec¬ 
utor ”!7 

Further or substituted sureties Sureties on a 
bond can be changed by order of court,!® and a 
defendant in replevin who is not satisfied with the 
sureties on the bond may move the court for further 
sureties!* However, where defendant excepts be¬ 
cause one of the sureties fails to justify and a new 
surety is substituted, a new undertaking should be 
executed,** and the original undertaking may not 
be altered by inserting therein the name of the new 
surety, without the consent of the other surety, or 
of those for whose benefit or protection it is re- 
qmred to be given *! 

Time to object, and waiver Defects and irregu- 
lanties m a replevm bond, not jurisdictional, but 
such that defendant may waive them, are deemed 
waived by defendant’s neglectmg to object, and 
pleading to,** or proceeding to trial on,*® the 
merits, or by executing and filmg a good and suffi- 
aent redelivery bond ,** or by failure to make objec- 


98. Me.—Greely v Currier, 89 Me. 
616 

54 C J p 484 note 81. 

99 Mass.—Smith v Dexter, 181 
Mass 597 

1. Ark.—Dixon v Thatcher, 8 Ark. 
184. 

54 aj p 484 note 83 
nUBff exoeptloas with prothoaotaxy 
Pa.—Cleveland v Blackledae, Com. 
PI, 45 Lack.Jur 55 

a. Me —Massachusetts Breweries 
Co v Herman, 76 A. 948, 106 Me 
524 

3. Me —Massachusetts Breweries 
Co V Herman, supra. 

^ Me—Greely v. Currier, 89 Me 
616 

5 NY —Cosidk v Cohen, 8 Den. 
267 

8. NY—Cusick V Cohen, supra. 

7 NY—Cusick v. Cohen, supra. 

6 Pa.—V Washington Oil Co, 
17 iPaJDist. 118 

9 Fa.—Hogg V Washington OU 
Co, suprar-Conrad v Hines, 41 Pa. 
Co 886. 


la Ky—^Bank of Kentucky v Lac¬ 
ey, 1 Litt. 295 

11. Ky—McCormick v Young 8 J J 
Marsh. 180 

19 Neb —^Busch v Moline, etc., Co, 
71 NW 947. 52 Neb 88—Thomas 
V Hdgerton, 58 NW 651, 40 Neb 
25 

13. Ga.—Lee v Mills 69 Ga. 740 
54 CJ p 485 note 46 
Omission of name of Jnsttoe 
Omission in replevin bond of name 
of particular Justice of peace, before 
whom bond obligated defendant and 
sureties to have the property, could 
be cured by amendment.—Federal 
Credit Co V Rogers, 148 So 858, 
166 Miss. 669 

14i Mich.—Donley v Fowler, 110 N 
W 1097, 147 Mich. 288 
54 CLJ p 486 note 47 

16 NY—Shaw v Tobias, 8 NY 
188—Whaling v Shales, 20 Wend. 
678 

New or additional bond generally see 
infra 9 108 

16. NY —Hawley v Bates, 19 Wend. 
632 
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17 NY—^Taylor v Jackson, 71 N 
YS 745, 86 Mlsc. 300 

JA NH—Kendall v Fitts, 22 NH. 

1 . 

19 R.T —McDonald v Brown, 199 A 
750, 61 R.I 40 

80. NY—Cobb V Lackey, 18 NY 
Super 649 

81 NY—Cobb V Lackey, supra. 

88. Tenn —Oozpns Fiiris cited in 
Securities Ihv Co v White, 91 S 
W2d 681, 689 19 TennApp 640 

54 C.J p 485 note 56 

Waiver of bond see supra 9 104 

Waiver of formal requisites of stat¬ 
ute see supra 9 105 

88. Tenn.—Corpus guris cited in 
Securities Inv Co v White, 91 S 
W2d 581, 589, 19 Tenn.App 540 

54 CJ p 486 note 67 

24L Okl—Wood V Colby, 118 F 684, 
80 OkL 106 

Pa.—York Ice Machinery Corp v 
Robbins, 185 A. 626, 828 Pa. 869— 
Angelcyk v Angelcyk, Com.Pl, 83 
WestCoJj.J 86 

Operatioa effect, and construction of 
redelivery bond generally see In¬ 
fra 9 181. 
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tion at the earliest opportunity, 2 ® or within a rea¬ 
sonable time,26 or within the time prescribed by 
statute,®^ or limited by rule of court for filing* 
dilatory pleas,®® or before entry of judgment *6 
A motion to dismiss must be made within the time 
prescribed for filiatig pleas in abatement ®6 Excep¬ 
tions to the sureties are filed in time if filed within 
the statutory period after the return day of the 
wnt,®^ notwithstanding such wnt was filed before 
the return day.®® 

§ 108. -Increase of Penalty, and New 

or Additional Bond 

Th« defendant in replevin may In a proper caee teek 
an Increase In the penalty of the bond, or a new or 
additional bond, In order better to secure compliance with 
any Judgment ultimately awarding the property to him 

If defendant does not elect to hold the property 
himself, he may take measures to see that the se¬ 
curity given by plaintiff for a return of the prop¬ 
erty, m case a return should be adjudged, is suffi¬ 
cient®® Thus, defendant m replevin who is not 
satisfied with the bond may move the court for a 
further bond.®^ Under some statutes, a new or ad¬ 
ditional bond may be filed nunc pro tunc,®® or a 
new bond may be ordered filed within such time as 
may be directed.®® A new or additional bond may be 


demanded or filed so as to cure a bond whidi is 
defective, as for example, in not providmg for a 
sufficient penally,®^ or for not having* the reqtured 
sureties,®® or for not being conditioned on plain¬ 
tiffs maintaining a right of possession of the prop¬ 
erty,®® and, under statutes authorizing the court 
to order the filing of a new bond, such bond may be 
required in any case where it becomes necessary for 
the proper security of defendant,^® or where the 
ongmal bond is insufficient for any reason It 
may be authonzed when the original is attacked by 
plea m abatement^® 

On the other hand, there is authonty to the effect 
that the court cannot require plaintiff to file a new 
bond,^® and defendant may waive a new or addi¬ 
tional bond, as by going to trial upon the merits 
without objection^* A new or additional bond 
will not be required where defendant has retained 
possession of the property, as for example, by giv¬ 
ing a delivery bond,^® where the property has been 
placed m the custody of the court,^® or where the 
bond which is given is sufficient and regular under 
the statute Defendant has been held not entitled 
to require plamtiff to increase the bond in order 
better to secure a judgment which has already been 
rendered in defendant’s favor ^® An application to 


as. lU—Roberts v QPerrlne, S47 HI. 
App 266 

54 C J p 485 note 59 
ae. Fa.—^York Ice Machinery Corp 
V Robbins 185 A. 626. 828 Pa. 869 
54 C.J p 485 note 60 
a? SO—Guglieri v Roman Tile 4b 
Marble Co, 155 SB. 406, 158 Sa 
865 

54 CJ p 485 note 61. 

Time fov diiatozy pleafliny 
Failure of a replevin bond to con¬ 
tain a oondition for costs as re- 
duired by statute was la defect which 
was waived by failure to plead It 
within time allowed for dilatory 
pleadlny—^Russell v Lund, 89 A.2d 
887, 114 VL 16 

28. Vt.—Shapiro v Reed, 126 A. 496 
98 Vt, 76 

54 aJ p 485 note 62 
89 Tenn.—Oozpiis Jtixis cited In 
Securities Inv Co ▼ *9711116, 91 S 
W 2d 581, 689, 19 TennJbpp 540 
54 CLJ p 486 note 68 
80 l Me.—G^ely v Currier, 89 Me. 
516 

8L MT—Pardee v Buell, 2 Hill 
867 

38. NT—Pardee v Buell, supra. 

88. Pa.—Via V Hoemer, Com.FL, 54 
Dauph.Co 824—flPauker Boyswear 
Corp V J H. Sportswear, Inc., 
CoulFL, 29 North .00 829 
64 <XJ p 486 note 68. 


Involuntary dismissal for failure to 
give bond see infra S 194. 

84. RX.—McOovem v Michael. 6 A. 
2d 709, 62 R.L 485, modified on 
other grounds 9 A.2d 274, 68 RI 
464—^McDonald v Brown, 199 A. 
760, 61 R.L 40 
Purposes of statute 
The evident purposes of statute 
permittingr the court in its discre¬ 
tion to order plaintiff to rive ftir- 
ther bond are to protect a defend¬ 
ant in replevin against too low a 
valuation, and to set a definite val¬ 
uation for such property beyond 
which sureties on the bond cannot 
be held liable.—McGovern v Michael, 
6 A.2d 709, 62 R.L 485, modified on 
other grounds 9 A.8d 274, 68 RX 
464 

35 Mich.—Moore v Lewis, 48 NW 
11, 76 Mich. 800 
64 OJ p 486 note 70. 

86. Mo—^McAleenan v Dickmann, 
107 SW 444, 128 MoJIlPP 708 

64 CJ* p 486 note 71 

87. Fa.—Angelcyk v Angelcyfc, Com. 
PI, 83 West.CoLUr 86—Moss v 
Becker, Com.PL, 61 York LegRec. 
195 

RX—^McGovern v Micha^ 6 A.2d 
709, 68 RX 486, modified on other 
grounds 9 A 2d 274, 68 RX 464. 
54 C.J p 486 note 78 
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88. RX—Angell r Sprague, 85 A. 
790, 85 RX 156 

54 C J p 486 note 78 

89 Pa.—Dudurlch v Irwin, 68 Pa. 
Dist 6b Co 696 

40. HI —Treman t Morris^ 9 HI 
App 287 

4L Colo—Greig v Ware^ 66 P 168, 
25 Colo 184 

48. Maas.—Sllox Pure Water Co v 
Vendome Lunch Co., 106 NJBL 852, 
219 Mass 194 

48. Mich.—Lynch v Bruce^ 2 Dougl 
128 

44. Mich.—Bloomingdale v Chitten¬ 
den. 42 NW 886 75 Mich. 305 

Tenn.—Oorpns rnzis cited in Securi¬ 
ties Inv Co v White, 91 SW2d 
581, 589, 19 TennJLpp 540 

45 Mo—Jadkson v Hummlt, 62 Mo 
App 426 

Pa.—^Pauker Boyswear Corp v J BL 
Sportswear, Inc., Com.PL, 29 North. 
Co 829 

40. Iowa.—Kennedy v Roberta, 75 
NW 868, 105 Iowa 52X 

47. Pa.—Via ▼ Hoemer, Com.PL, 56 
DauplLCo 229 

54 C J p 485 note 8L 

48. Tenn.—Securities Inv Co v 
White, 91 SW2d 581, 19 TenxuApp. 
540. 
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have the replevin bond increased may be demed, 
without prejudice to the filmg of exceptions to the 
bond, where the value of the property is msuffiaent- 
ly set forth m the petition to have the bond in¬ 
creased.^® The giving of a new bond does not 
necessarily operate to release the old 

Junsdiction of a justice to determine a pending 
application for a new bond does not, in the absence 
of statutory provision, cease on the return day of 
the wnt®^ 

§ 109. —— Assignment of Bond 

A replevin bond may be assigned in a proper ease, 
and, in the absence of any statute specifying the mode 
of assignment, it may be assigned in writing, or by 
parol and delivery, or by any other act amounting to a 
legal transfer 

Under some statutes a replevin bond may be as¬ 
signed, by the oflSccr to whom it is given, to de¬ 
fendant only where it is given in a case of distress 
for rent,®® and under such statutes, if the bond is 
given in other cases, it is construed to be wholly for 
the protection of the officer and is not assignable,®® 
although It has also been held that if the officer does 
take a bond in a case m which he is not obliged to 
by law, he may at his option assign it®^ Under 
other statutes, it seems that such an assignment of 
a replevin bond may be made to defendant or a 
party m interest, in any case ®® Where the statute 
authonzmg an assignment prescribes no mode there¬ 
for, the assignment may be made in wntmg, or 
by parol and delivery, or by any other act amountmg 
to a legal transfer of the bond.®® 

§ 110. Writ, Order, and Summons 

A writ of replevin, although sometimee considered 
to be In the nature of a writ of summons. Is not a sum¬ 
mons for all purposes. It Is a mixed writ, being partly 
In rem and partly in pereonam 


A wnt of replevm is a wnt of summons as op¬ 
posed to a wnt of attachment ,®7 but although, m 
addition to the other purposes for which it is is¬ 
sued, it is made to perform an office analogous to 
that of a summons, it is not a summons withm the 
meaning of a statute prescnbmg the time withm 
which a summons should be returnable ®® Under a 
statute changing the common-law action of replevm 
by providing for the commencement of the action 
by the service of a summons, instead of a wnt of 
replevin, the purpose of the wnt is to transfer pos¬ 
session of the chattel or to insure its presence dur¬ 
ing the pendency of the action,®® and the elements 
of procedure with respect to the wnt apply only 
to the wnt and not to the action to recover a chat¬ 
tel ®® It has been said that the wnt of replevm is 
in Its nature a mixed wnt, partly m rem and partly 
in personam,®^ and that essentially it is a proceed¬ 
ing against the property, the summons to defendant 
being accessory and subordinate, as far as the frame 
of the wnt is concerned.®® 

§ 111. —— Issuance m General 

Under tome etatutte the writ of replevin commences 
the action, whereas under other statutes the action Is 
commenced by the service of s summons and the writ 
cannot be Issued until after such service. 

At common law and under some statutes an 
action of replevm is commenced by a wnt of re¬ 
plevin commanding the officer to whom it is direct¬ 
ed to replevy the goods and dehver them to plam- 
tiffi and to summon defendant to appear and an¬ 
swer the takmg and detention,®® but under other 
statutes the action is commenced by a summons,®^ 
and a wnt or order for the delivery of the prop¬ 
erty, which has, under such statutes, taken the place 
of the old wnt of replevm, not only is not essential 
to the commencement of the action,®® but cannot 


40. Pa.—Kornblatt v Samuel T 
Hall, Inc.. 17 Pa.Dist. & Co 289 

50 Mo—U S. fidelity, etc., Co v 
Calvin. App. 7 SW2d 782 

81. Conn.—Butterfield v Brady. 149 
JL 282. Ill Conn. 112 

8ft. DeL—Waples ▼ Adkins. 8 Del. 
881. 

54 aj p 658 note 65 

68. NJTj—■W illiamson v Gordon, 20 
NjrjLaw 77 

84. Pa.—Clawsen v Seanor, 28 Pa. 
Co 257 

Assignment as condition precedent to 
action on bond see infra 5 827 

88. Cal.—Wingate v Brooks, 8 CaL 
112 

54 CU p 669 note 58. 


58. Ark.—Nunn v Qoodlett 10 Ark. 
89 

64 C J p 669' note 69 
87 VL—Gaffield ▼ Avery, 48 Vt. 
668 

58. Colo —-Duffleld V l>enver, etc., 
B. Co, 86 P 622. 6 Colo App 26 
89 NT—Stone v Church, 16 NY 
S 2d 612. 172 Misa 1007 
60 NY—Stone v Church, supra 
81. Del—Mills Novelty Co v Tran- 
seau. 196 A. 187, 9 WWHarr 86 
Beplevin as mixed action see supra 
I 6 

6ft. Del—Mills Novelty Co v Tran- 
^ seau. supra 

68. Idaho—Bates v Capital State 
Bank, 121 P 661. 21 Idaho 141. 
i 64 OJ. p 486 note 88. 

80 


Filing affidavit as commencing suit 
in replevin see supra 8 94 

84. NT—Stone v Church, 16 NY 
S 2d 612. 172 Misc. 1007 
64 C.J p 486 note 87 

Msndatovy xegniremeat 
Statutory provision that summons 
must be issued before proceeding 
for immediate possession is com¬ 
menced is mandatory, and. where no 
summons was Issued until several 
days after property was seised by 
sheriff; seizure was invalid.—Plow- 
den V Mack. 60 SIL2d 811, 817 SC. 
226 

68. NT—Stone v Church, 18 NY 
S 2d 612, 172 Misc. 1007, 

64 CJr p 486 note 88, 



77 C J S 


REPLEVIN 


§§ lU-113 


be issued until after the action has been commenced 
by the service of a summons,®® and, furthermore, the 
mamtenance of the action is not dependent on the 
issuance or validity of such a writ or order,®^ 
since sudi writ or order is merely ancillary,®® and 
confers no title, but covers only a temporary right 
which may terxmnate on a judgment agamst plain¬ 
tiff®® 

Under some statutes, after plaintiff m replevin 
has complied with the statutory requirements as to 
the filing of a proper affidavit and bond, it is the 
duty of the clerk of court forthwith to issue an 
order or writ for ffie replevin of the property 
designated, which duty is purely mmistemal 7® Un¬ 
der other statutes the wnt which brmgs the property 
under control of the court must be secured from 
the court A wnt of replevin issued by one with¬ 
out authonty of law to sign it is fatally defective 
and confers no junsdiction It has been held 
that a wnt of replevin may be issued in one county 
to replevy goods in another county Where the 
wnt has become lost, it should be restored by a 
copy thereof After a statute prescnbing the 
mode of issumg wnts is repealed, a wnt issued 
thereunder is voiA^® 

Time of issuance The wnt, it has been held, 
should be sued out by plamtiff in time for the plead¬ 
ings to be perfected at or before the next term of 
courL^® 


§ 112 —— Alias and Plunes Wnts 

An alias or plurles writ may Issue in a proper ease 
where the original writ of replevin fails fully to subserve 
Its purpose 

Alias and plunes wnts may issue in a proper 
case^^ Thus, where an original wnt of replevm 
is improperly executed or for some other reason 
fails fully to subserve the purpose for which it is 
issued, an alias wnt may be issued,^® and if an alias 
writ proves to be ineffectual, a plunes wnt may be 
issued.^® The alias or plunes wnt may be issued 
by order of the court®® or without such order,®1 but 
there must be no delay m the prosecution of the 
suit®® Where two wnts issue on one affidavit, the 
issuance of the second does not invalidate or render 
void the first or the proceedings under it®® 

Altos summons may be issued where the onginal 
summons in a replevm smt is irr^^ar ®^ 

§ 113 -Requisites and Sufficiency in 

General 

While at writ or order of replevin, or the eammone 
issued In a replevin action, should comply with all statu¬ 
tory requirements as to matters of form or content, mere 
irregularities or Informalities are not necessarily fatal 
to the validity thereof 

A wnt or order of replevm should comply with 
all requirements as to matters of form or contents 
prescnbed by statute®® or rules of court®® It 
should be directed to the officer who is authorized 
to serve it,®^ and agamst the person who has the 


ee, Kan.—Pelham v Edwards, 26 P 
41. 45 Kan. 647 

07 N’T—Stone v Church, 16 NTS 
2d 512, 172 Mlsc. 1007 
Wash.—State v Pope, 103 P2d 1089, 
4 Wa8h.2d 894, 129 A.L.R. 240 
Wyo—Deschenes v Beall, 154 P2d 
524, 61 wyo 89 
54 C J p 486 note 90 

68. NT—Stone v Church, 16 NTS 
2d 512, 172 Misc. 1007 

54 C JT p 486 note 91. 

Seizure of property sls ancillary to 
action of replevin see supra S 98 

69. Mo—^Mohr v Langan, 77 Mo 
App 481. 

NT—Stone v Church, 16 NTS 2d 
512, 172 Misc. 1007 
TO. Wyo —Corpus Jtixls dted In 
Desohenes v Beall, 154 P2d 624, 
628, 61 Wyo 89 
54 CJ p 487 note 95 
71. NM.—Johnson v Terry, 149 IP 
2d 796, 48 NM. 253 

78. Vt—^Ramsey v McDonald, 184 
A. 691, 108 Vt 180 
Mandatory regiilxenient 
Statute requlrina that writs of re¬ 
plevin commenced under designated 
statute should he Issued by Justice of 

77 (US—6 


peace or out of municipal court has 
been held mandatory —Bamsey v 
McDonald, supra. 

73. Masa—Judson ▼ Adams, 8 
Cus h . 656 

54 C.J p 487 note 96 
Oounterpert of writ 
Where writ of replevin is not fully 
executed by service on defendant 
counterpart of writ under statute, 
can issue to any other county to be 
executed on goods—Miles v Securi¬ 
ties Inv Co., 104 SW2d 828. 171 
Tenn. 417 

74. Ill —Kehoe v Rounds, 69 Ill 
851. 

78. Minn—Hicks v Mendenhall, 17 
Minn. 475—Castle v Thomas, 16 
Minn 490 

78. SC—^Luther v Arnold, 41 8.C. 
Zu 897 

77 Fa.—Dime Bank Title and Trust 
Co V Kresye, 18 Pa.Dist & Co 
105, 48 Tork LieffRec. 74 77 Pittsb 
Deg J 575, 18 Lehiffh Co XU 283— 
Commercial Credit Co v Shepherd, 
C!bm.Pl, 27 Del Co 885p 51 Tork 
Lies’Rec. ®9® 

7a Wyo —Ooxpui Juris sited la 

81 


Deschenes v Beall, 154 P8d 524 
528, 61 wyo 89 
54 C J p 487 note 2 

79 NT—Snow v Roy, 22 Wend. 
602 

54 a J p 487 note 8 

sa Mich.—People v Judge Mecosta 
Cir CL, 26 Mich. 414 
54 cur p 487 note 4 

81. STa.—^Branch v Branch, 6 Sla. 
814. 

54 C J p 487 note 5 

sa NT—Snow V Roy, 22 Wend. 
602 

8a Ohio—Rhodenbaugh v Clarey, 2 
Ohio Dec, Reprint 162, I WestD. 
Month. 699 

84. NT—Ex parte Johnson, 7 Oow 
424 

85 R.L—McDonald v Brown, 199 A. 

750, 61 R.I. 40 
64 CJ p 487 note 9 

8a Minn.-West Pub Ck> v Botti¬ 
neau, 25 NW 405, 84 Minn. 289 

87. Vt—Ralston v Strong; 1 D 
Chipm. 287 
54 C. J p 487 note 11. 
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possessKMi or custody of the property involved,** 
and who is a party or the ag^ent of a party to the 
action*** Thus where the property has been seized 
under process or attachment, it should be directed 
against the sheriff or other officer who has the 
custody of the property ** The process should be 
made returnable at or before the next term of 
court,*i or within the time prescnbed by statute ** 
It should also be made to appear in the wnt that a 
legal bond was given, where such bond is a prereq¬ 
uisite to the issue of the wnt,** but it is not neces¬ 
sary that the bond should appear at length on the 
face of the wnL*^ 

It is not essential that the writ should disclose 
the fact that the property to be replevied belonged 
to plaintiff or had been impounded or distrained,** 
nor need the wnt show that the affidavit required by 
statute had been made by plamhff ** In a replevm 
suit brought in certain courts, the venue need not 
be specified m the wnt**^ Mere irregulanties or 
^formalities will not ordinarily invalidate the 
wnt,** and if it is regular on its face, it will pro¬ 
tect the officer who serves it because it is his duty 
to execute such process without investigating the 
cause of action** The lack of a signature on a 
wnt of replevin has been held not to make it void.^ 
The fact that the wnt fails to describe plaintiff 
as an assignee has been held not to depnve the court 
of junsdiction where the declaration in the case is 
sufficient and the wnt conforms thereto * 

An immaterial variance between the wnt and the 
copy served is no ground for abatement* 


A summons whidi is used to commence an action 
of replevm must comply with the statutory require¬ 
ments as to matters of form,^ although it is usually 
sufficient if it fairly appnses defendant of the fact 
that the action is an action of replevm, of the name 
of plaintiff and his attorney, of the court whence 
the wnt issued, and the time and place for defend¬ 
ant to appear* A formal vanance between the 
wnt and summons as to the nature of the action, as 
where the writ xs in the (fetinet and the summons in 
the cepit et detinet, is immatenal * 

§ 114 -Descnption of Property 

A writ of replevin should describe the property with 
a reasonable degree of certainty, but a general descrip 
tion may be sufficient where It enables the property to 
be identified by the offfoer 

A wnt or order of replevin must specify the par¬ 
ticular property to be replevied, and descnbe it with 
such a reasonable degree of certainty that the prop¬ 
erty may be identified and delivered to plamtiff,^ 
but as a general rule it is not necessary that the wnt 
should allege the value of the property to be replev¬ 
ied.* This rule, however, does not require a greater 
certamty of descnption than the nature of the prop¬ 
erty will reasonably admit of,* and although the 
descnption is general in its terms, if it is suffiaently 
full and defimte to enable the property, with outside 
help, to be pomted out to, or identified by, the officer 
executing the wnt, it is sufficient^* An order di¬ 
recting the sheriff to take certam articles into his 
possession imder a wnt of replevin is erroneous in 
so far as it directs him to take into his possession 


8& Miss.—Maxey v White, 53 Miss. 
80 

89 N* Y —liehman v Mayer, 40 N T 
S 888, 8 AppDiv 811. 

54 CJ p 487 note 18 
90. Miss.—Maxey v White, 58 Mias 
80 

54 C.J p 487 note 14 
Replevin of property in costodia leg- 
is generally see supra 8 26 
9X. NT—Cayward v l>oolittle, 6 
Cow 602 

54 C J p 488 note 15 
99 Colo —Duffield V Denver, eta, 
R. Co., 86 P 622, 5 ColoJlpp 25 

93. Conn.—Watson v Watson, 9 
Conn. 140, 28 Am.D 824. 

94. Conn.—Watson v Watson, su¬ 
pra. 

SeooffBisaaoe added to statutory 
form 

A writ of replevin was not requir¬ 
ed by statutes to bear a reooffnisance 
for costs, notwithstanding a recog¬ 
nisance was added to the statutory 
form for a replevin writ.—Russell v 
XiUnd, 88 A.2d 887, 114 Yt. 16 


198- Conn.—Watson v Watson, 8 
Conn 140, 28 Am D 724 
98. Ind.—Magee v Slggerson, 4 
Blackf 70 

97 N J —Greten v Fassalc-Bergen 
Bottle Co. 15 A.2d 644, 125 NJ 
Law 887 

9a Rhn.—State v WUson, 24 
60 

54 aj p 488 note 21 
O mi s sion of date of issnaiioe of writ 
Failure of issuing authority to 
give date of issuance of writ of re¬ 
plevin at most constituted mere ir¬ 
regularity and did not render Judg¬ 
ment void.—Hargraves v Hamilton 
Nat. Bank, 184 8W2d 887, 27 Tenn. 
App 666 

99 Conn—Osgood ▼ Carver, 48 
Conn. 24—Watson v Watson, 9 
Conn. 140, 28 Am.D 824 

1 . Wyo—'Deschenes v Beall, 164 P 
2d 524, 61 Wyo 88 

a Mich.—^Theatre Bqulpment Ac¬ 
ceptance Corporation v Betman, 
286 NW 898, 254 Mloh. 689 
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a Conn.—Matthai v Cai>en, 88 A 
495, 66 Conn. 598 

54 C J p 488 note 24 

A Neb —Roggencamp v Moore, 2 N 
W 227, 9 Neb 105 

64 C J p 489 note 36 

6. NC—Cutler v Rathbone, 1 Hill 
204 

a NC—Cutler v Rathbone, supra. 

7 Neb—Sullivan v Hansen, 146 N 
W 988, 9$ Neb 779 

54 CJ p 488 note 25 

a Tenn.—Securities Inv Co v 
White. 91 S W 2d 581, 19 TenmApp 
540 

64 C.J p 488 note 26 

a Colo —Hook V Fenner, 82 P 614, 
18 Colo 288, 86 Am SR. 277 

la Mich.—Wattles v Dubois, 84 N 
W 672. 67 Mich. 818 

54 C J p 488 note 28 

Baneis of flour 

Or—Foredioe v Rinehart; 8 P 285, 
11 Or 208 

7CJ p 929 notes [a], [b] 
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articles not specified in the replevin requisition^^ 
Under a statute authorizing the replevjnng of 
‘‘goods,” a writ may command the talmg of both 
beasts and chattels 

If there is no uncertainty as to the property to 
be taken, and the nght property is taken, a variance 
between the description m the afiEidavit and that 
m the writ is immatenal ,1* but if the writ insuffi¬ 
ciently describes the property the sheriff or other 
officer may refuse to execute it^* The requirement 
of a description in the wnt is not sabsfied by a 
description m the affidavit annexed to the wnt^S 
However, it has also been held that the affidaiut 
may be treated as a part of the warrant, as far 
as a descnption of the property is concerned, where 
the affidavit accompanying the warrant suffiaently 
describes the property and the warrant specifically 
refers to the affidavit for a descnption of the prop¬ 
erty and a wnt is not defective because the 
schedule of articles is on a separate paper attached 
to the wnt instead of being wntten on the paper on 
which the writ is prmted.^^ 

§ 115. -Service and Execution of Requi¬ 

sition, Wnt, or Order in General 

Service of the writ must be made within the time, 
and In the manner, preaerlbed by etatute, and In tome 
Jurladlotlona proper aervlee of the writ gives the court 
Jurisdiction over the action notwithstanding a failure to 
serve a summons 

A provisional wnt of claim and delivery, before it 
can become effective, must find either property or 
person withm the state amenable to seizure or 
service Under some statutes relating to the serv¬ 
ice of writs of replevin, personal service of the wnt 
on defendant is not necessary as a condition pre¬ 
cedent to judgment but there is also authonty 
holding that the court has no jurisdiction to render 
judgment ui a replevin suit where no service of 


process has been made on defendant,®® unless serv¬ 
ice is wan ed by him Service of a wnt of replev- 
m must be made within the time,®® and in the man¬ 
ner,®® prescribed by statute Under some statutes 
it has been held that compliance with the statutory 
provisions as to service of the wnt of replevin gives 
the court complete junsdiction so as to enable it to 
control subsequent proceedings in the action, not¬ 
withstanding a failure to serve the summons ®^ In 
the absence of statutes definmg the powers of of¬ 
ficers m executing the wait, the common law fur¬ 
nishes the rule of procedure®® While the better 
practice requires an officer, who has a writ of re¬ 
plevin, to show It at die time he replevies goods 
and chattels in the possession of one other than de¬ 
fendant,®® such failure is not fatal where no request 
is made on him to produce it ®7 A plamtiff after 
demand need not delay serving his wrrit m order that 
defendant may satisfy himself that the demand is 
rightfully made ®® 

Service xn another county Where service of 
process m an action of replevin has been properly 
made on an agent holding the property wnthin the 
county m which suit is brought, summons may is¬ 
sue and be served in another county on his pnncipal 
who claims the right to possession as against plain¬ 
tiff ®® So a wont of replevin made returnable to the 
county m which the property is detained may be 
served m another county to which the property has 
been transferred after the beginmng of the suit®® 

Service by pubhcatton has been held insufficient®^ 

Service of affidcant Where there is no statute so 
providing, service of ffie affidavit in replevm is not 
sufficient service of process.®® 

§ 116 -Who May Serve and Execute 

A writ of replevin should be served or executed by 
the officer designated by law, who may, depending on 


IX- NT—Oats V Gats. 87 NTS2d 
621. 275 App Dlv 771 

12. Me.—Cate v Merrill. 102 A. 285, 
116 Me 482 

18. Wia.—McCourt V Bond. 25 NW 
583. 64 Wis 596 

14. NT—Be Witt V Morris, 18 
Wend. 496 

15. Mich.—tPaterson v Parsell, 88 
Mich. 607 

18. Tenn.—Hargrraves v Hamilton 
Nat Bank, 184 SW2d 897, 27 

Tenn-App 655 

17 Me.—Cate v Merrill. 102 A. 286, 
116 Me. 482 

18. NO—Coble V Coble, 47 SR2d 
798, 229 NC 81. 

19. Pa.—Eaufmann 8b Baer Co v 
liandau, 98 Pa.Super 457 


20. NT—Webb v Hecox. 58 NTS 
882 27 Misc. 169 
54 C J p 489 note 88 

2a. Pa.—Miller v Warden, 2 A. 90, 
111 Pa. 800 
54 C J p 489 note 89 
Waiver of objections to service see 
infra S 120 

22. Me.—^Lord v Poor, 28 Me. 569 

23. Pa.—Commercial Credit Co v 
Shepherd, Com PI 27 Del Co 885. 
51 Tork LeffRea 202 

Vt—Gaffleld V Avery, 48 Vt 668 
64 CJ p 489 note 41. 

24. NT—Eurzweil v Story, etc.. 
Piano Co, 169 NTS 231, 95 Misc. 
484 

54 C.J p 489 notes 42, 48 
• 

25 DC—^Palmer v King; 41 AppJ> 
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a 419, Ii.RJL19161> 278, Ann.Cas 
1915C 1189 

28. R.L—^McDonald v Brown, 199 A 
750, 61 R.L 40 

27 R.1.—McDonald v Brown, supra. 
28. R.L—Parker v Palmer, 13 R.L 

859 

28 Kan.—Central Nat Bank v 
Brooke, 81 P 498. 71 Kan. 767 

Pa.—State Auto Mut Ins. Co v 
Perla, Com.PL, 82 WestCoX J 191 
80 Vt—Crosier v Stillson, 81 A. 
779, 67 Vt 816 

31. Ohio —^Rose v Union Sav Bank, 
etc., Co. 14 Ohio NP,NS, 148 

64 CJ p 489 note 49 

32. Wash.—Hoffman v Spokane 
Jobbers Assoc., 102 P 1045, 34 
Wash. 178 
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the etatutory provisions, be a sheriff, constable, coroner, 
city marshal, or an authorized deputy 

Unless the proper ofEicer to serve a wnt of 
replevin is designated by statute,it is immaterial 
whether it is served by a shenfF or by a constable ** 
Where the statutes so provide, the coroner is the 
proper officer to serve the wnt where the ^enff or 
his deputy is a party to the action, or is interested 
in the case,3S W a remote or contingent interest 
of the sheriff which may anse and grow out of the 
suit afterward is not such an interest as authorizes 
a coroner to serve the wnt,*® and it has been held 
that a shenff may properly execute a writ agamst 
his deputy *7 A coroner authorized to execute a 
wnt of replevin may appomt a speaal deputy to do 
it,*® but under a statute authorizing a constable to 
appomt a deputy with the consent of the county 
judge, no power to execute an order of claim and 
dehvery is conferred upon a deputy appomted with¬ 
out such consent A city marshal, empowered to 
serve any process which a constable may serve, may 
serve a wnt required by statute to be served by a 
constable,^® but coimly patrolmen, m the absence 
of statutes so providing, are not authonzed to make 
such service,notwithstandmg authority in them to 
make such arrests and searches and seizures as 
shenffs may make Where a statute provides that 
unexecuted process remaining with the sheriff at 
the expiration of his term of office shall be executed 
by his successor, the word "process" includes the 
proceedmgs which authonze a shenff to take the 
property m replevin,^® and one who had seized 
property m such proceedings and returned it to 
defendant after taking an ineffective redeliveiy 
bond cannot, after expiration of his term, be com¬ 


pelled to retake the property and dehver it to plam- 

tiff^^ 

§ 117. -Takmg Property under Requisi¬ 

tion, Wnt, or Order 
a. In general 
b Use of force 

a. Li Genml 

The officer should execute a writ or order of re¬ 
plevin by taking and delivering the property as com¬ 
manded therein, but It is not always essential that he 
should actually remove the property from the defend¬ 
ant’s premises. 

The officer to whom the wnt or order of replevin 
IS directed may and should execute it by takmg and 
dehvermg the property as commanded therein,^® 
and he has a nght to enter defendant's place of 
abode for that purpose^® at least where he can enter 
peaceably but only the property desenbed or 
set forth m the wnt or order,*® or m the affidavit,*® 
when found m the possession of defendant himself 
or his agent,®® may lawfully be taken. The officer 
executmg the process may seize the property before 
servmg defendant with a wnt or copy thereof,®^ 
and he must take the property before returning the 
wnt®® Where he has not returned the ongmal 
writ, he has the nght to complete the service thereof 
by taking and dehvermg the property desenbed m 
It, although he has previously dehvered a copy of 
the writ to defendant named therein.®® It has been 
held that the officer is not obliged to execute the 
wnt unless some one attends to point out the 
articles he is to deliver ®* 

What constitutes valid levy In order to consti- 


33. Mass —Conner v Palmer, 18 
Meto. 802 

54 C.J p 489 note 61. 

34b Iowa.—Smith v Sals, 46 NW 
1110, 81 Iowa 285. 26 Am.SR. 486 
Shedirs status 

A sheriff, even though he executes 
a writ of replevin at the instance of 
a party, is not the partir's aaent, but 
is an Independent officer of the law 
and the arm of the court.—Pisk Dis¬ 
count Corp V Brooklyn Taxicab 
Trans Oa, 60 NTS 2d 468, 270 App 
Div 491. 

36. Ma—Doogrlaks v Gardner, 68 
MA 462 

54 OJ p 489 note 58 

36. Masa—Browning v Bancroft, 6 
Meta 88 

64 CU P 489 note 66 

37 Tenn.—Carson v Browder, 2 Lea 
701. 

54 C.J p 490 note 66. 


88 N J-^ewell v Hutchinson, 81N 
JLaw 71 

54 C J p 490 note 67 

39 Ky—Koehler v Commonwealth, 
1 SW2d 1072, 222 Ky 670 

40 Mich.—Pleugel v Lards, 66 N 
W 585, 108 Mich. 682 

54 aJ p 490 note 59 

4L Ky—Koehler v Commonwealth, 
1 8W2d 1072, 222 Ky 670 

42. Ky—Koehler v Commonwealth, 
supra. 

48. Cal —Sz parte Baker, 162 P 922, 
82 CaLApp 820 

44. Cal.—Sz parte Baker, supra. 

46. KJ—Busch V Shrlich, 1 A2d 
217,120 NJLaw 586 

Fa.—Haluska v Busko, Com.Fl., 6 
SekReg* 268 

Vt—Memnstry v Collins, 52 A. 488, 
74 Vt. 147 

46. Minn.—Durgin v Cohen, 209 N 
W 632, 168 Minn. 77. • 
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Pa—Kneas v Fitler, 2 Serer 6b R. 
268 

47 Minn.—Durffln r Cohen, 209 N 
W 532, 168 Minn. 77 
48. Ark.—Chandler v Smith, 84 Ark. 
627 

64 CJ p 490 note 67 
49 NY—King V Orser, 11 NTSu- 
per 481. 

80. Neb—Singer Sewing Mach. Co 
V Robertson, 127 N W 866, 87 Neb 
642, 84 LRJL,NS. 887 
64 C.J p 490 note 69 
81 Kan.—State v Wilson, 24 Kan. 
60 

Ma—Srskine v Vannah, 95 A. 1024, 
114 Ma 226 

88. Ma—^BrSklne ▼ Vannah, supra 
88. Vt—McKinstry v Collins, 62 A 
488, 74 Vt 147 

64. Or—^Foredice v Rinehart, 8 P 
286, 11 Or 203 

Pa—Warner v. Aughenbaugh, 16 
Serg & R. 9. 
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tute a valid levy, the act of taking possession must 
as a general rule be of such a character as will make 
the oflScer, if not protected by the wnt or order, lia^ 
hie as for a trespass.®^ Ordmanly, if the officer, m 
the execution of a wnt of replevin, permits the 
goods to remain on the premises or leaves them 
where they cannot be secured by the owner, the 
officer has not made a complete execution of the 
wnt, and, tmtil proper execution of the wnt, the 
goods are deemed to remain m the officer’s custody 
However, it is not always necessary that he should 
actually remove the property from the premises of 
<lefendant, but it is suffiaent that he place his 
deputy or agent in possession,or he may, with 
plaintifFs consent, leave the property in the posses¬ 
sion of defendant,®® and so, on taking a receipt 
therefor, the property may be left with defendant®® 
or a third person.®® 

Finding only part of property In the absence 
of a statute otherwise providmg it seems that the 
shenff is not bound to take a part of the goods un¬ 
less he can find them all ®i 

b Use of Force 

In general, the oflloer may use whatever force is 
reasonably necessary to enable him to execute a writ of 
replevin, and, where statutes so provide, he may break 
Into a building after a demand for, and a refusal to 
deliver, the property 

As a general rule the officer to whom a writ or 
order of rqilevm is directed may use whatever force 
is reasonably necessary to enable him to execute 
It®® However, although some authonties have 
declared the common law to be otherwise,®® it has 
been held that, m the absence of statute, such offi¬ 
cer ordmanly is not justified m breakmg open an 
outer door or wmdow m order to execute the wnt 


or order,®^ and, if he does so, he commits a trespass 
which makes his subsequent acts unlawful, and 
justifies a householder m resistmg his further 
progress.®® Accordmgly, when an officer m the 
execution of a wnt finds an outer door or window 
shghtly ajar but so obstructed as to reqture force 
to o\ercome the obstruction, he may not use such 
force,®® since such an entrance would constitute a 
breaking ®7 

On the other hand, an officer may be justified in 
breakmg open the outer door of a bmldmg which 
is fraudulently used to protect the property from 
legal process,®® and, under some statutes, a sheriff 
or other proper officer has the nght to break mto, 
and by the use of force enter, a dwelhng after de¬ 
mand on the owner for the property and refusal 
thereof by him.®® Where the officer has taken pos¬ 
session of the property m partial execution of the 
writ, he may on his return to complete the levy break 
open an outer door if necessary ,7® and, where he 
has lawfully entered or been admitted mto the build¬ 
ing, he may, if necessary, break open an inner door 
m order to reach the property called for m the 
writ^i Statutes providmg that before the officer 
IS justified m breakmg open a door or bmldmg m 
order to execute the wnt he must pubhely demand 
the delivery of the property, and grant a reasonable 
opportumty therefor, have been held applicable to a 
dwelhng housed® or a vault^® m which the property 
may be found, but no demand is necessary where the 
property is m an imtenanted or unoccupied house.^® 

"Concealed" property The fact that the statute 
penmts the Aenff to break mto the bmldmg if the 
property be '^concealed” therein does not preclude 
a breakmg where the property is located and used 
m the place and manner mtended by the parties ^® 


56. Ind.—Stat« v Beckner, 81 NBL 
960, 182 Ind. 871, 88 Am.SJEL 867 

56. Pa.—Mayer v Chelten Ave. Bids 


68. Mass.—Broomfield v Checko- . 69 
way, 88 NM2d 668, 810 Mass. 68 


Corp, 183 A. 778, 881 Pa. 198 

57 ni.—Barbour v Wliite, 87 Ill. 
164 

54 C J p 490 note 75 

58. NJ —Hunton v Palmer, 60 A 
699, 67 NJLaw 94. 

54 CJT p 490 note 76. 

59 NT—Glass v BEauser, 88 NTS 
177, 40 Mlsc. 661—Marshall v 

Friend, 68 NTS 508. 88 Miac. 448 

€a sc.—Du Rant v Brown Motor 
COh 144 8M. 705, 147 SC. 88 

61. NT—Lowrey v Mansfield, 8 
HowJ»r 88 

64 CJ p 491 notes 79, 80 

58. DeL—Frettyman v Dean, 8 DeL 
494. 

111.—Tett V PMple, 91 IlL 11. 


64 CJ p 491 note 88 
64. Pa.—Commonwealth v Valvano, 
88 PaJDlst. & Co 188, 89 IsLcIcJar 
117 

WaalL—Corpus 8hrls oited In State v 
Pope. 108 P 2d 1089, 1091, 4 Wash. 
2d 894, 129 AD.R. 240 
64 CJ p 491 note 88 
66. DC —Palmer v EUnff, 41 AppD 
C 419, LJEUL1916D 278, AnmCas. 
1916C 1189 j 

Ind.—State v Be<da:ier, 81 NB. 950, 
182 Ind. 871, 82 Am.S R. 267 
66. D C—Palmer v Mina, 41 App D 
C 419, Ii.RA.1916D 278. Ann.Ca8. 
1915C 1189 
64 CJ p 491 note 86 
67 DC—Palmer v Ming, supra. 

68. Ohio—Stitt V. Wilson. WMght 
605 

64 CJ p 491 note 87 
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Wash.—State v Pope, 108 P2d 
1089, 4 Wa8h.2d 894, 129 AXuR. 240 

TO. Ind.—State v Beckner, 81 NXL 
960, 182 Ind. 871, 82 Am.S R. 267 

Pa.—Commonwealth v Valvano. 88 
Pa.Dist & Co 128, 89 Lack.Jur 117 

71. Del.—Frettyman v Dean, 2 DeL 
494 

54 CLJ p 491 note 90 

78. NT—Bhwe v Oyer, 8 NTM 
726, 60 Hun 569 

73. NT—Butterfield v Oppenhelm- 
er. 18 NTS 826, 64 Hun 688, af¬ 
firmed 82 NBL 647, 135 NT 648 

64 C J p 491 note 98 

74. Ohio—SUtt V Wilson, WWght 
605 

64 C J p 491 note 94. 

76 Wash.—State v Pope, 108 P2d 
1089, 4 Wash.2d 894, 129 ALiH. 
240 
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If the property be located in a building or inclosure, 
although beyond his immediate view, the sheriff is 
under no duty to determme first whether the proper¬ 
ty IS actually m use or is m its customary place, 
or whether, on the contrary, it has been concealed 
in some secret place within the bmldmg,^® when a 
demand has been made, and delivery has been re¬ 
fused, the property is, m law, concealed, as far as 
the shenff is concerned 

§ 118 -Citation on Disposal or Conceal¬ 

ment of Property 

Under some statutes the defendant may be examined 
as to the situation of the property where It appears by 
affidavit that the property has been disposed of or con¬ 
cealed so that the writ of replevin cannot be executed 

Under a statute providing that, where it appears 
by affidavit that property has been disposed of or 
concealed so that the writ of replevm cannot be 
executed, the court, on -verified petition therefor, 
may compel defendant's attendance and examine 
him as to the situation of the property, the pro¬ 
ceedings cannot be instituted where the sheriffs 
affidavit negatives both the allegations of disposal 
and concealment required in the petition.'^^ So, 
an unverified petition in addition to the shenffs 
affidavit IS insuffiaent,^^ and an application pur¬ 
porting to be a ^'second amended and substituted 
petition to cite defendant” is not suffiaent under 
such statute where the only previous paper filed 
by plaintiff was his original petition m the replevm 
smt and the amendment thereto 

§ 119. -Failure to Take Property 

The Jurisdiction of the court to proceed In a replevin 
action Is usually not ousted by a failure to take the 
property, and, under some statutes, the action In such 
event may proceed as one for damages only 

Usually the jurisdiction of the court to proceed 
in the cause and a>\ard the possession or the value 


of the property to the party entitled thereto is 
not ousted by a failure to take the property, caused 
either by an absence of demand by plaintiff for 
immediate possession,*^ or by the malbility of the 
officer to find and seize the property ** An express 
stipulation by the parties that the right of prop¬ 
erty in one of the chattels, which was embraced in 
the pleadings but not taken tmder the wnt, should 
be submitted to the jury, confers full jurisdic¬ 
tion of the question on the court ** At common 
law, when the goods sought to be replevied were 
concealed or removed beyond the reach of the 
officer, a wnt of capias in withernam, authoriz¬ 
ing the taking and detention of other goods of de¬ 
fendant, might issue Under some statutes, where 
the property claimed has not been taken, the action 
may proceed as one for damages only ** Such a stat¬ 
ute has been held to apply to a lawful tabng,** and, 
further, to apply where the officer has not obtained 
possession of the property under the order of 
delivery issued to him,*7 but not where the property, 
after being seized by the officer, is returned to de¬ 
fendant on the giving of a forthcoming bond.** 

I 120 -Defects, Objections, and Amend¬ 

ment 

a In general 

b Cure or waiver of defects 
a. In General 

A writ of replevin may be quashed on a showing of 
sufficient grounds in a timely motion to quash, but quash¬ 
al will not be granted where a elear case has not been 
made out 

A wnt of replevm may be quashed in a proper 
case,** and the proper remedy to obtain a quashal 
of the wnt for defects m the writ itself,** or in the 
proceedings taken to obtain it,*^ is by motion, 
and a demurrer is mappropnate to object to the 


76. Wash.—State v Pope, supra. 

77 Wash.—State v Pope, supra. 

78. Iowa.—Cox v Carrick, 175 NW 
44, 187 Iowa IISO 

79 Iowa.—Cox v Carrick, supra. 

80. Iowa.—Cox V Carrick. supra. 

54 OJ p 49S note 6 

81. NJ —Hunton v Palmer, 50 A. 
590, 67 N Jliaw 94. 

54 aj p 491 note 96 
Ancillary nature of preliminary sei¬ 
zure see supra S 99 

88. Kan.—^Babcock t Ashmead, 84 
Kan. 585 

54 CwJ p 491 note 97 

88. Ill—Sanger v Kinkade, 16 lU. 
44. 


84. Mich.—^McBrian v Morrison, 21 
K W $68. 55 Mich. 851. 

9 C J p 1277 note 18 M (2)—54 C 
J p 492 note 99 

86 Neb—American Lioan Flan v 
Frazell, 288 NW 836, 185 Neb 
718 

Wyo—^Deschenes v Beall, 154 P2d 
524, 61 Wyo 89 

Same effect as summons la, trsspass 
Under some statutory provisions, 
if the property cannot be found, the 
officer may serve the writ as In the 
case of a summons and the cause 
proceeds with the same effect as if 
a summons in trespass had been duly 
served.—Dime Bank Title and Trust 
Co V Kresge, 18 Pa.Dist. & Co 105. 
48 York LegReo. 74, 77 PittsbDegJ 
575, 18 Lehigh Co L J 283 

86 


86 Wyo—Deschenes v Beall, 154 
P 2d 524, 61 Wyo 89 

87 Kan.—^Ladd v Stratton, 252 P 
284, 122 Kan. 274. 

88. EAn.—^Ladd v Stratton, supra. 

89 Pa.—Oppenheim v Kreimer, 21 
A2d 94, 145 Fa.Super 288—Ameri¬ 
can Writing Mach. Co v Upper 
Darby Loan Soc., Com PI. 28 Del 
Co 78—Budberg v Plnskey, Com. 
PL, 42 Sch.Leg Rec. 129 

90l Md.—Anderson v Stewart, 70 A. 

228. 108 Md. 840 
54 C J p 492 note 8 

9L Ind.—S^wkner v Baden, 89 Ind. 
587. 
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authority of the oflScer serving the The 

motion should be made after servicers and re¬ 
turn®* of the writ, and before issue joined®® or 
raised for the jury,®® but, where there are two or 
more defendants, one of them cannot, by pleading, 
conclude the others of their right to attack irreg¬ 
ularities m the proceedings by motion to quash ,®'^ 
and a void ^vnt may be attacked after defendant 
has pleaded,®® or on the trial ®® So, it has been 
held that after appearance defendant may move to 
quash for a material defect,^ such as that the 
wnt failed to speafy the property,® but it is then 
too late to move to quash the writ on the ground 
that the goods are not described with sufficient 
particularity ® 

The wnt will not be quashed where a clear case 
has not been made out,* and a formal defect m 
the writ which may be remedied b> amendment is 
not sufficient to require quashal 6 The court will 
not quash the writ on motion of the sheriff where 
he IS not a party to the action,® and, where the 
papers on which a requisition issued to the sheriff 
are sufficient in law, a motion to \acate the requi¬ 
sition, the motion being made by one who is not 
a party to the action, has been held not to lie^ 
Where, m replevin for several chattels, the sheriff 
seized part of the property in the coimty in which 
the action was properly brought, and the rest m 
another county to which it had been taken after 
the commencement of the action, the court may 
not quash the writ, although the second seizure 
was illegal ® 

Nature of motion A motion to quash goes to 


§ 120 

the techmcal regularity of procedure,® and not to 
the merits of the case 

Effect of quashal In some jurisdictions, after 
a wnt of replevin is quashed or dismissed, the 
court no longer has jurisdiction to continue with 
the action,and a quashal of the writ on the mo¬ 
tion of one defendant operates as a dismissal or 
discontinuance as to all Defendant is ordinarily 
not entitled to an assessment of damages, where 
the writ was quashed as being void from its in¬ 
ception,^® as, for example, for nondescription of 
the property seized.^* However, the fact that the 
wnt IS quashed does not require that the action 
be dismissed where the court has acquired juns- 
diction by the filing of a petition and the issuance 
of a summons 1® 

Useless etrif Where an ahas writ is useless, it 
is immaterial whether the court grants or overrules 
a motion to quash it, since no injury can accrue 
imder either view^® 

b Cure or Waiver of Defects 

Informalities and irregularities in a writ of replevin 
may be cured by amendment or waived by faliure to make 
proper and timely objection thereto, but a void writ 
cannot be amended 

Informalities and irregulanties in a writ or or¬ 
der of replevin may, on seasonable application 
made by plaintiff therefor, be amendedi"^ so as to 
make it conform to the affidavit and bond,^® or so 
as to correct a mistake or insufficiency in the de¬ 
scription of the property,^® and such an amend¬ 
ment has been allowed on a motion by defendant 
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Dist 107 

54 C J p 492 note 16 

09. Pa—Taylor v Sills, 49 A. 946, 
200 Pa. 191. 

O. NJ—Snedeker v Quick, 11 NJ 
Law 179 

O. —Snedeker v Quick, supra. 

3. NJ—Kraemer v Eraemer Drua 
Co. 86 A. 791, 69 NJXaw 9. 


4. Pa—Cunningham v Wllmerdina, 
38 PaSuper 20 

54 GJ p 492 note 21. 

5 NY—Cutler v Rathbone, 1 HUl 
204 

Pa—American Writing Mach. Co v 
Upper Darby Loan Soc., Com PI, 28 
Del Co 78 

6 Pa—^Enalish v Dalbrow, 1 Miles 
160 

7 NY—^Fucelli v American Soc. 
for Prevention of Cruelty to Ani¬ 
mals 28NYS2d9S8 

8. Iowa—^Bummelhart v Boone, 126 
NW 838, 147 Iowa 390 

9 Pa—Cumminas v Gordon, 29 Pa 
Dist 740—^Rudbera v Pinskey, 
Com PI, 42 SCh.LeaHec. 129 

la Pa—Cumminas v Gordon, 29 Pa 
Dist 740 

11. Neb—^TieSke v Whalen, 275 N 
W 79. 188 Neb 301 

19. Wis—Morris v Baker, 6 Wis 
889 

13. Pa—Oppenheim v Ereimer, 21 
A.2d 94, 146 PaSuper 283—Oppen- 

87 


helm V Ereimer, Com J>1, 88 Pittab 
LeaJ 670 

14. Mich—Parsell v Judae Genesee 
dr Ct., 89 Mich. 542. 

15 Wyo—Deschenes v Beall, 154 P 
2d 624, 61 wyo 89 

16 Mlsa—^Moraan v Morgan, 81 
Miss 646 

17. Vt.—Russell V Lund, 39 A.2d 
387, 114 Vt 16 

Wyo—Deschenes v Beall, 164 P2d 
524, 61 Wyo 89 
64 C J p 498 note 32 
PexsoB to whom directed 
Fact that writ of replevin was not 
directed to any sheriff or any con¬ 
stable in state as directed by stat¬ 
ute was only a defect of form which 
could be corrected by amendment— 
Russell V Lund, 89 A.2d 887, 114 
Vt 16 

15. Fla—Roberts v Gee, 22 So 877, 
89 Fla 58L 

Mich.—Parks v Barkham, 1 Mich. 96 
19 Wis—^McCourt V Bond, 26 NW 
632, 64 Wis 596 
64 aJ p 498 note 84. 
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to quash or dismiss A wnt, however, will not 
be amended where the effect thereof would be to 
introduce a new cause of action,neither will 
It be amended m an action for conversion defend¬ 
ed on the ground that the goods were taken un¬ 
der a wnt of replevin m another smt®* General¬ 
ly, It IS within the sound discretion of the court 
whether to allow plamtiff to amend the wnt,^^ 
but a void writ cannot be amended 

Waiver. Informahties or irregularities m a 
wnt or order of replevin may be waived by de¬ 
fendant by his appealing, pleading, and proceeding 
to tnal on the ments of the case without objectmg 
thereto,25 or by failing to object seasonably,^® as, 
for example, ^fore expiration of the time limit 
for filing dilatory pleas and an objection on the 
ground of insuffiaency of the undertaking is waived 
by applymg for a new undertaking So, where 
def^dant does not take exception to defects in 
the service at the term when he enters appearance,®® 
or before trial,®® he cannot take it afterward 
However, a general appearance does not waive the 
illegality of the wnt®i or radical defects therein,®® 
neither is a general appearance a waiver where, 
due to the defect, defendant was not l)ound to 
heed the summons in the wnt®® 

§ 121. Return of Writ 

Whllft the officer ordinarily should make a return 
of ths writ, the absence of such a return does not re¬ 
quire dismissal of the writ where the court has acquired 


Jurisdiction of the action by the service of a summons 
and complaint 

In general, after service the ofiicer must m 
stnet compliance with the controlling statutory 
provisions,®^ make a return of the wnt lowing 
that It was duly served ®® However, in a junsdic- 
tion m which a wnt or order for delivery is not 
essential to the commencement or maintenance of 
the action, as discussed supra § 111, the failure of 
the officer to file a return in an action begun by the 
service of a summons and complaint does not de- 
pnve the court of junsdiction of the action,®® 
and is not such a matenal defect as reqmres a dis¬ 
missal of the wnt®7 It is proper to permit a later 
fihng of a return which under the statutes is at 
most a condition subsequent and not a condition 
precedent®® There is no duty on defendant to see 
that the wnt is returned.®® 

SeuBure subsequent to return Where the shenff 
serves a wnt of replevin personally on defendant 
and makes his return, without taking possession of 
the property, he is without authonty, after the writ 
has been thus returned, subsequently to seize the 
property under the wnt^® 

§ 122 — Construction and Sufficiency 

While the return should show e compliance with 
statutory requirements, a return stating the substan¬ 
tial facts of compliance will suffice notwithstanding 
clerical errors therein 

The return should show fully how the wnt was 
executed,^^ and should show such a conformance 


so Vt—snwell T OUn, 184 A. 592, 
99 Vt 460 

64 GJ p 493 note 85 

SI. Me—Mnsgrove v lYurren, 42 A. 

855 92 Me. 198 
54 GJ p 498 note 86 
89L Mich.—Allsvede v Central 

Warehouse Go., 169 NW 18, 208 
Mich. 868 

54 CJ p 498 note 87 

33. —Oreten v Fassaio-Bergen 
Bottle Co, 16 A.2d 644, 125 NJ 
Law 887 

Biseretioa held not abased 
Court's refusal to allow plaintilE to 
amend writ so as to show right to 
possession of goods sought to be re¬ 
covered was not an abuse of discre¬ 
tion.—G-reten v Passaic-Bergen Bot¬ 
tle Co., supra. 

34. Vt.—Ramsey v McDonald, 184 
A. 691, 108 Vt. 180 

54 GJ P498 note 88 
88. Fa.—Russ Soda Fountain Co v 
Victor Pastry Shoppe, 190 A. 876, 
125 Fa.Super 462 

Wyo—Deachenes v. Beall, 154 P2d 
524. 61 wyo 89 
64 GJ p 498 note 40 
Waiver of service see supra | 116 


Besciiptloa. of property 
Where defendant in his answer ad¬ 
mitted having the property and de¬ 
nied detaining it from plalntlfl, it 
was held that he could not later de¬ 
fend on the ground that the writ did 
not properly describe the property — 
Bass V Esell A Crass, 6 TennAppb 
197 

86. Ohio—Rannes v Brusman, 82 
NB.2d 107, 82 Ohio App 470 
Fa.—^Russ Soda Fountain Co v Vic¬ 
tor Pastry Shoppe, 190 A. 876, 125 
Pa.Super 452 

Vt—Russell T Lund, 89 A.2d 887. 114 
Vt 16 

37 Vt—Shapiro v Reed, 126 A. 496, 
98 Vt 76—Tripp V Howe, 45 Vt 
528 

88. Conn.—^Butterfield v Brady, 149 
A. 262, 111 Conn. 112 
Objections to bond or undertalcing in 
replevin generally s^ supra S 107 

89 Mass—Jacques v Sanderson, 8 
Cush. 271—Hittridge v Bancroft, 1 
Meto. 508 

80. Neb—Baker T Dally, 6 Neb 464. 
54 GJ p 498 note 44. 

88 


81. Minn.—Castle v Thomas, 16 
Minn. 490 

Pa—Take v Schnoll, 29 PaDist 107. 
88 NJ—Snedeker v Quick, 11 NJ 
Law 179 

54 C J p 498 note 46 

83. Pa—Taylor v Adams Bzpresa 
Co, 9Phila 272 

64 GJ p 493 note 47 

84. Wis—Hutchinson v McClellan 
2 Wis 17 

54 GJ p 494 note 48 

88 Ark.—^Pool v Loomis, 5 Ark. 110 

Vt—Bent V Bent, 48 Vt 42 

86- NT—Stone v Church, 16 NT 

5 2d 612, 172 Mlse. 1007 

ND—Bingenheimer Mercantile Ca. 
V Homing, 249 NW 821, 68 ND 
591. 

87. NT—Stone v Church, 16 NT 

6 2d 512, 172 Mise. 1007 

88. NT—Stone v Church, supra 

88. Conn.—Persse v Watrous, 80 
Conn. 189 

40. Pa—^Brandtjen & Kluge, Inc. v 
Kelley. 20 PaDist & Co 868 

41. HL—Long V Burnside, 14 NJBS. 
2d 660, 295 HLApp 82. 
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mth the statute as will authorize and support an 
■execution However, a statement of the substan¬ 
tial facts will be held sufficient,and a return is 
suffiaent where it shows that defendant was served 
in the manner required by law,*^ notwithstanding 
■evident clerical errors contained thereim^B While it 
has been asserted that an officer’s return in replevin 
must be strictly construed,^® it has also been held 
that a fair construction will be given the return 
when its suffiaency is questioned.*^ 

Appraisement Under a statute requiring an of- 
•ficer, on taking the property, to cause it to be ap¬ 
praised, It need not appear m the officer’s return that 
•defendant was requested to appomt an appraiser,*8 
nor need it appear that the parties did not agree as 
to the value of the property,*^ although, when they 
do so agree, such agreement must be certified in 
order to excuse the nonappointment of appraisers 

§ 123 — Conclufiiveness, Impeachment 

or Contradiction 

As a ganeral rule, the return Is conclusive on the 
parties, or Is at least prima facie evidence, as to mat¬ 
ters properly set forth therein, but Is not conclusive as 
to collateral matters 

As a general rule, the return, when made, is con¬ 
clusive on the paities,6i or is at least pnma faae 
evidence of the facts which are properly set forth 
therein,^* and, when sufficiently defimte,®* is not 
collaterally impeadiable,®* The offiaal return is the 


best evidence of the doings of the officer under the 
mandate of the wnt,®® and is sufficient proof of the 
facts which the officer is authonzed and required 
to certify However, the return is conclusive only 
in so far as it is responsive to the precept,®^ and it 
is not ccmclusive as to facts not stated therein®® 
While the officer’s return of a levy under a writ 
of replevin is so far condusive that it cannot be 
contradicted or avoided in the suit, for the purpose 
of defeating any rights which have been acquired by 
the parties under it,®® it is not conclusive, as against 
a party to the action, as to any issue, collateral to 
the wnt and levy, tendered the pleadings, and, 
hence, the return of collateral facts may be trav¬ 
ersed.®® 

§ 124. -Defects, Objections, and Amend¬ 

ment 

Failure to make or sign a return may warrant quash¬ 
ing the writ or requisition, but an objection with reepeot 
to the return may be waived, and the return may be 
amended on proof of mistake 

The wnt or requisition may be quashed where a 
proper return has not been made within a reasonable 
time,®^ as where the return was not signed,®® but 
it has been held that failure of the officer to com¬ 
ply with directory provisions of a statute with re¬ 
spect to reporting the assessed value of the property 
is not ground for quashmg the wnt®® The return 
may be amended on proof of mistake,®* and, when 


■dSi Ala.—JalCe v Leatherman, 146 
So 278. 222 Ala. 182 
*43. Wash.—Western Farquhar 
Mach. Co V Pierce. 185 P 570, 108 
Wash. 621 
54 C J p 494 note 52 
*44. Pa.—^Hoyt V Carson, 60 Pa.Sn- 
per 172 

64 C J p 494 note 58 
45. Mich.—Fleusel v Larde, 66 N 
W 585. 108 Mich 682 
*44. Ala.—Jaffe v Leatherman, 146 
So 278, 222 Ala. 182 
*47 Kan.—^Upton v Pendry. 202 P 
78. 109 Kan. 744, reheaiinff denied 
203 P 800. no BAn. 191. 

54 C.J P 494 note 51 

48. Maas—Wolcott v Mead, 12 
Mete. 516 

Appraisement of replevied property 
ffenerally see infra 5 125 

*40. Mass.—Wolcott V Mead, supra. 
SOL Mass —Wolcott v Mead, supra. 

SI. Tex.—Xtarpns OTuxls died la 
Ijlndsey v Williams, dvAipp, 228 
SW2d 248, 249 
54 C.J p 494 note 59 

BS. Md.—Hayes v. Lusby, 5 Harr A 
J 485. 


Minn.—Grossman v Iiockedell ft Son, 
288 HW 898, 184 Minn. 446 

Okl —Morgan v C I. T Corporation, 
29 F 2d 57, 167 OkL 181 

Tex.—Corpus Xuxis eited la Lindsey 
V WUllams, CivApp, 228 SW2d 
248, 249 

68. Me.—Miner v Moses, 56 Ma 128 

54. US—Crane v McCoy, C.C.Ohio. 
6 F Cas No 3,364, 1 Bond 42 

55. Okl—^Morgan v C L T Corpo¬ 
ration, 29 P 2d 57, 167 OkL 181 

68. OkL—^Morgan v C L T Corpo¬ 
ration. supra. 

57 R.L—Parker v. Palmer, 18 H.L 
859 

58. Tex.—Corpus Juris cited la 
Lindsey v Williams, CivJLpp. 228 
S W 2d 243, 249 

64 aJ P 494 note 64. 

59 Minn.—Grossman v LoCkedell ft 
Son, 288 NW 893. 184 Minn. 446 

80l Minn.—Grossman v Lockedell ft 
Son. supra. - 

Pa.—Commercial Credit Oo v Shep¬ 
herd, Com PL, 27 DeLCo 286. 61 
York LegRec. 202 

Time of selsaze 

The officer's return on the writ Is 

not conclusive as to an issue involv¬ 

89 


ing the time of seizure only, so as to 
preclude proof that the seizure was 
made on a date later than that shown 
by the return.—Grossman v Locke¬ 
dell ft Son, 288 NW 898, 184 Minn. 
446 

61. Mich.—Lanahan v judge Etent 
Cir Ot, 64 N W 740, 106 Mich. 685 
88. Mich.—Sommers v Hinas, 68 N 
W 66 

83. Ky —Vryeir v Fryer. 6 Deaa 54. 

84. ICass—Hammond t Baton, 16 
Gray 186 

Vt.—Bent V Bent, 48 Yt. 48 
Delivery of property 
Where no rights of third persons 
intervened, eherilTs return stating 
property not delivered to '*sherlir* 
could be amended by substituting 
''plaintUT' for “sheriff.”—Jaffe v 
Leatherman, 146 So 278, 222 Ala. 182 
Value of property 
Plaintiff in replevin action was 
held entitled to amend return which 
erroneously stated amount for which 
bond was taken instead of agreed 
value of property where proposed 
amendment read in connection with 
bond made mistake obvious, and 
agreement of partlee as to value of 
property could be ascertained.— 



§§ 12^127 

It IS substantially correct, other facts not stated 
therein may be supplied by reference to other parts 
of the record.*® 

Watver of objection An objection that no re¬ 
turn was filed by the sheriff is waived by failure to 
raise it m the replevin suit.*® 

§ 125 Appraisement of Property 

Where the etatute eo requiree, the officer taking 
poaaesslon of property in repievin shouid cause it to be 
appraised by disinterested persons. 

Where the statutes require the officer, immediately 
on taking property m replevm, to cause it to be ap¬ 
praised by dismterested persons^ it is his duty so to 
proceed®*^ on demand and tender of indemnity,®® 
but he IS justified or excused for omitting so to do, 
when the parties agree as to the value ®® The offi¬ 
cer’s appraisal incident to replevin has been held to 
be evidence of the value of the property 

Amendment of appraiser's certificate The court 
may, m its discretion, allow the appraiser’s certifi¬ 
cate to be amended on proof satisfactory to it¬ 
self 71 


77 C J S 

§ 126. Delivery to Plaintiff and Effect There¬ 
of 

The pisintiff may be entitled to Immediate deiivery 
of the property to him, and, on making such deiivery, 
the offieer shouid take a receipt from the piaintiff and 
return it with the writ. 

On giving bond,7® and on expiration of the time 
for filing a redelivery bond,7® plaintiff is entitled to 
the possession of the property in dispute during the 
pendency of the action, and, under some statutes, if 
a defense of an artisan’s hen is pleaded, defendant 
must immediately deliver the property to plaintiff 
without waiting for the verdict 7® Property which 
has been replevied does not pass into the possession 
of plaintiff, after he has given a bond which has 
been accepted by the officer, until there is a formal 
delivery of the property 7® It has been held that, 
if the property was delivered to plaintiff, the officer 
should take his receipt therefor and return it with 
the writ 7® If the officer has delivered the property 
to plaintiff on the furnishing of a bond by plaintiff, 
and plaintiff is unsuccessful in the action, the offi¬ 
cer’s duty IS discharged when he makes a reasonable 
attempt to find and return the goods,77 he is under 
no absolute duty to return the property on failure 
of the action 7® 


REPLEVIN 


B PROCEEDINGS FOR REDELIVERY 


§ 127 Nature and Purpose 

A defendant in repievin who hae a general or epeclal 
property which entities him to possession may retain 
such possession on timely compiiance with statutory 
provisions affording him such reiief 

Under some statutes, defen(hLnt within a speafied 
time after execution of the writ, or at any time 
before the dehvery of the property to plaintiff, may 
require the return thereof on comphance with cer¬ 
tain requirements, such as giving a prescribed bond 


or undertaking conditioned for the delivery of the 
property to plaintiff, if such delivery is adjudged, 
and for the payment to him of such sum as may be 
adjudged against defendant, and sometimes, on his 
also makmg affidavit that he is the owner of the 
property or entitled to possession, and serving on 
the shenff written notice that he requires the return 
thereof 79 The purpose of such statutes is to se¬ 
cure to defendant speedy relief where property is 
wrongfully seized in replevin,®® they simply grant 


Murphy V Punt, 180 Ju 886, 107 VL 
421. 

06 Vt —Miller v Cushman, 88 Vt. 
598 

54 C J p 494 note 69 
66. SD—GUIoth V Trow, 221 NW 
266, 58 S D 551 

67 Ohio—Grossman y Wenham, 10 
Ohio GlrCt 848, 6 Ohio CirDec. 
568 

54 C J p 494 note 72 
68. Mass.—Bamberger v Seavey, 48 
KJL 297, 165 Mass 505 
68. Mass—Wolcott v. Mead, 12 
Mete. 516 

Certification In return see supra i 
122 

NUuze to follow statute reoLulziiig 
aotloe for Inguizy as to value of chat¬ 
tels in replevin action was held not 


error, where value of chattels was 
agreed on.—General Contract Pur¬ 
chase Corporation v Bickert, 161 A. 
880, 10 NJMlsc. 958 

70 Mich.—Flint v Trahey, 259 N 
W 146, 270 Mich. 584 

71 Mass—Hammond v Baton, 15 
Gray 186 

78. Neb—Jenkins v State, 82 NW 
622, 60 Neb 205 

78. NT —^Rushbrook v Mead, 181 N 
T a 47, 72 Misc. 280 
Wash.—^McRae v Angeles Brewing 
Co 172 P 268, 101 Wash. 269 
Proceedings for redelivery see infra 
55 127-187 

74. Pa.—Wensel v Reed. 55 A.2d 548, 
161 Pa.Super 488 

Custody and care of property see in¬ 
fra 55 140-142 


75 US—Crane v McCoy, CCOhio, 
6 FCaBNo3 354, 1 Bond 422 

Md.—Hayes v Lusby, 6 Harr & J 
485 

7a HI—Long v Burnside, 14 NB 2d 
660, 295 IlLApp 82 

77 N J —Auto Brokerage Co v Wil¬ 
son. 182 A. 668, 102 NJLaw 425 

7a N J —Auto Brokerage Co v Wil¬ 
son, supra. 

79 Del—HArlan & Hollingsworth 
Corp V McBride, 69 A 2d 9 

NT—Bisk Discount Corp v Brook¬ 
lyn Taxicab Trans Co, 60 N T S 2d 
458, 270 App Dlv 491 

54 C J p 495 note 77 

Judgment for return of property see 
infra 5 249 

aa Old—Perryman v Brown, 105 P 
680, 25 OkL 138 
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defendant the option, and do not make it defendant's 
duty, to execute the bond and have the property 
returned to him.^^ Even where there is no statutory 
authon^ therefor, a claim property bond may be 
ipiven in replevin, where the procedure is sanctioned 
by long usage 82 Where chattels not specified m 
plaintiffs affidavit are seized, defendants remedy 
IS not by giving bond for redelivery of such chat- 
tels,88 but he should proceed agamst the sheriff as 
a trespasser 84 

Defendant has no right to retain the chattels by 
giving a claim property bond unless he has a gen¬ 
eral or special property which entitles him to pos¬ 
session 85 Under some statutes, it has been held 
that, where defendant m replevin claims no adverse 
title to, or ownership of, the goods m the suit, but 
only a hen on them, he has no right to give a coun¬ 
terbond and retain possession of the goods ,88 and 
it has also been held that, where the property in- 
Aolved consists of documents and papers without a 
market value, and defendant is a mere lienor, plain¬ 
tiff can, in the replevm action, obtain the chattels 
themselves, even though defendant rebonds 87 

§ 128 Compliance with Requirements in 
General 

A defendant desiring to retain poaseaslon of the 
property must, within the time limited by statute, com¬ 
ply with all conditions precedent. 

In order to avail himself of the privilege of re¬ 
taining the possession of the property, compliance 
by defendant with the conditions precedent imposed 
is necessary,88 and failure to comply therewith en¬ 


titles plaintiff to possession 88 The imtial steps 
in obtaining redelivery must be taken withm the 
time limited by the statute,8 8 and the officer is re¬ 
quired to hold the property a designated^! or rea- 
sonable^s time before turning it over to plaintiff, 
in order to give defendant an opportunity to give 
such bond, if he so desires If the officer fails to 
do so, a writ of de retomo habendo pendente lite 
will be issued on entry by defendant of proper se¬ 
curity 83 When the proceedings are commenced in 
time, they may be completed so as to entitle defend¬ 
ant to a return of the property at any time before 
final determination of the action,84 but tiiere is 
authority to the effect that, after the officer has 
accepted plaintiffs bond and dehvered the property 
to him, the court will not compel the officer to ac¬ 
cept defendant’s bond and deliver to him such prop¬ 
erty 86 The redehvery bond in an action before a 
justice of the peace, it has been held, must be taken 
by the officer levymg the writ ,88 and, in the absence 
of statutory provision therefor, the counterbond 
should be filed with the sheriff where that has 
been the uniform practice,87 and he is responsible 
for its suffiaency 88 

Fadure to take proceedings to reclaim the prop¬ 
erty has been held, as a matter of law, to concede 
plaintiffs nght to possession.88 

§ 129. Affidavit 

The sufficiency of the affidavit required by some 
statutes is to be determined In the light of the statutory 
requirements 

The sufficiency of the affidavit required by some 
statutes will depend on the statute! It has been 


81 HI —Li B Motors, Inc., v Prich¬ 
ard. 25 NE2d 129, 803 HLApp 318 

Pa.—^Ansrelcyk v Angelcyk, ComJPl, 
83 WesLIi J 86—Kadunce v Beech¬ 
er, Com.Pl., 82 We8t.Li.J 256 

8S. Pa.—Snydqr v Frankenfleld, 4 
Pa.Dist. 767 

88. NT —sninkowstein v Oreen- 
bera, 87 NTS 206. 15 Mlsc. 479 

84. NT—KllDkowBteln v Green¬ 
berg, supra. 

88. Pa.—Baird v Porter, 67 Pa, 105 

88. Pa.—Wensel v Reed, 55 A.2d 
648, 161 Pa.Super 488—Sork v La¬ 
bel. 2 A.2d 621, 188 Pa.Super 169 
—Eways v Oramner, 84 Pa.l>i8t. 
St Co 117, 68 Tork LegRec. 68— 
Staohnlk v Wereszinskl, 19 Pa. 
List. & Co 484, 27 LuaLegReg 
494—Jcme Francis Toys v Pitts¬ 
burgh Die St Cast. Co., ComPl, 99 
PittsbLegJ 1—^Blum v Monoc- 
chia, Com.Pl, 87 PittsbLegJ 886, 
58 Tork LegRec. 86—Haluska v 
Busko, Com.Pl., 6 Sch.Reg 268— 


Baker v Korneke, Com.Pl, 21 West. 
L.J 259 

54 CJ p 495 note 80 

87 N J —Steiner v Stein, 68 A.2d 
102, 141 NJ-Eg 478 

88. Pa.—Johnson v Engle, 24 Pa. 
Diet & Co 136—Felnberg v Beech¬ 
er, Com PL 82 DeLCo 7 

54 C J p 495 note 85 

89 Pa.—Plro V Thompson, Com.PL, 
40 LuaLegReg 308 

SC—Guglleii V Roman Tile A Mar¬ 
ble Co, 155 SJEI 406, 158 SC 865 

54 C J p 495 note 86 

9a Pa.—Stieff, Inc., v Danilowlcs, 
16 Pa.Dlat.&Co 600, 26 Luz.Leg 
Reg 360—^Biglln v B^es, ComuPl., 
44 Lack.Jur 88 

SC—Guglleii V Roman Tile A Mar¬ 
ble Co, 165 SE. 406, 168 Sa 865 

64 C J p 495 note 87 

9L NT —Graham v Wells, 18 How 
Pr 876 

64 CJ p 495 note 88. 

91 


98. Del—In re Gould, 118 A. 900, 
81 Del 218 

54 CJ p 495 note 89 

93. Del—McCall v Stem, 105 A 
666. 80 Del 233 

94b NT—Com Exch. Bank v Blye 
7 NE. 49, 102 NT 805, 9 NT.Clv 
Proc. 416 

96 Tex.—^Keasler Lumber Co \ 
Clark, ClvJlpp, 161 SW 845 

54CJ p 496 note 92 

98. Okl—^Burton v Doyle, 165 P 
169, 65 Old 126 

97 Pa.—Hill V Mervlne, 18 Pa.Dlst. 
580, 29 Pa.Co 262 

54 C J p 496 note 94 

98. Pa.—Hill V Mervlna supra. 

54 C J p 496 note 95 

99 NT —O B Brush Corp v 
Weiner Bookbinding Co, 198 N TjS 
566. 120 Mlsc. lOL 

64 C J p 496 note 96 

L NT—^Agnew v Tjatham, 106 N 

I TS 866, 64 MUc. 61—Lange v 
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held sufficient where it contains the allegations re¬ 
quired, although made on mformation and belief,^ 
and where made by an agent or attorney of defend¬ 
ant, provided it sets forth the reason why it is not 
made by the party and the matter constitutmg the 
grounds of his belief ^ 

§ 130 Bond or Undertaking 

In general, a redell very bond given In a replevin 
aotlon should be conditioned as, and be In the amount, 
prescribed by statute, but It Is not rendered Invalid 
by the insertion or omission of an unnecessary reoltal 

Where the statute does not require any set form 
of words for the redelivery bond, all that is neces¬ 
sary IS that It shall m essential respects comply with 
the terms of the statute which authorizes its execu¬ 
tion ^ Under some statutes the bond of defendant 
IS couched m the same language as that of plaintiffi, 
in 90 far as it relates to the payment of money 
and a condition which states substantially that, if 
defendant is not successful m the suit, he and the 
sureties will pay whatever judgment is rendered 
against him is suffiaent.^ A redelivery bond is not 
fatally defective because it runs to plaintiff mstead 
of the sheriff,7 or to the shenffi instead of plam- 
tiff, it bemg conditioned for the delivery of the 
property or payment of its value not to him, but to 
plamtiff,^ or because an unnecessary reatal is m- 
serted® or omitted,!® or because it is signed by the 
sureties only!! Signature of the sureties by 
mark, widi attestation, in literal compliance with 
the statute, constitutes a suffiaent signing,!^ and 
two sureties are not required under a statute rc- 
quinng a bond "with secunty to be approved b/’ the 
officer executing the wnt!® An undertaking in 
which the sureties assume no obhgation is void,!^ 


notwithstanding it has been approved by order !*^ 
A bond not violating a statute or contravening pubhc 
policy, although invahd as a statutory bond or un¬ 
dertaking, may nevertheless be good as a oommon- 
law obhgation !® 

The amount reqmred by statute to be named m 
the bond is not one of the terms or conditions to be 
performed by those signing the bond,!^ but is 
wntten m the bond merely for the purpose of limit¬ 
ing the amount for which they are liable,!® Under 
some statutes, defendant has the option to give bond 
m double the demand conditioned to pay the debt, 
interest, and costs, if plaintiff succeeds, or a bond 
m double the value of the property attached, con¬ 
ditioned to pay the value of the property and inter¬ 
est, which may be satisfied by a return of the prop¬ 
erty,!® and ux determining which option defendant 
has selected more weight should be given to the 
condition, than to the amount, of the bond.®® 

Constderaiton The inconvemence, loss, or detri¬ 
ment resulting to plaintiff from a return of the 
property to defendant constitutes a legal and suffi¬ 
aent consideration for a redelivery ®! 

Attachment or execution bond A bond to indem- 
mfy the shenff on seizure of property under at¬ 
tachment or execution is not suffiaent as a redeliv- 
ery bond m replevm ®® 

Noncomphance with atteged condthons In. the 
absence of any notice to the obligee or the shenff 
with respect to alleged conditions under which a 
redelivery bond was signed, and where it is regular 
on Its face and duly approved, it is valid and binding 
on the sureties, notwithstanding noncompliance 
with the alleged conditions ®® 


L.6we^ U NTS 202, 58 KYSuper 
265 

8. NY—Lansre v Lewe, supra. 

a NY—Aanew v r<at.ham, 105 N 
YS 866, 54 Hisa 61, 

a AA —McHaney ▼ Brown, 85 S 
W2d 594, 188 Ark. 201. 

a NY—John Church Co v Dor¬ 
sey, 77 NY& 1065. 88 Mlsc. 542 
Pa.—^Hlll V Nervine^ 18 PaDlst 580, 
29Pa.Co 268. 

a Ark.—McBaney v Brown, 85 S 
W2d 594, 188 Ark. 201. 

Pa.—Watterson v Puellhart, 82 A. 

597. 169 Pa. 611 
Payment of costs 

Under statute replevin bonds exe¬ 
cuted In actions brought In certain 
inferior courts need not be condi¬ 
tioned for payment of costs of ac¬ 
tions.—Wright V. Nash, 171 S.B. 48, 
205 Na 221, 


7 NY—Slack v Heath, 4 B. D 
Smith 95, 1 Abb Fr 881 

Or—(Kimball Co v Blelck, 82 P 766, 
24 Or 59 

a Colo—Smith V Stubbs, 68 P 955, 
16 ColoApp 180 

9 NC.—Wright V Nash, 171 SJS 
48. 205 NC 221. 

54 C J p 496 note 2. 

10. NY—Rouse V Haas, 49 NYS 
867. 26 ApplMv 171. 

64 C J p 496 note 8 

11. Mont—Hedderick v Pontet 12 
P 765, 6 Mont 845 

S a— Polite V Bero, 41 SB, 805, 68 
SC. 209 

18. B^y—Terry ▼ Johnson, 60 S.W 
800. 109 By 589, 22 EyJU 1210 

18. US—Link-Belt Co v Banner, 

DCJna., 12 F2d 458 

Snflclency of one individual snxety 

Fa.—Hummel Furniture Co v. Die- 
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fenderfer, Com.Fl., 22 Lieh.CoIi.J 
884 

14. NY—Ellnkowsteln v Green¬ 
berg, 87 NYS 206, 16 Mlsc. 479 
18. NY—^KUzikowsteln v Green¬ 
berg, supra. 

la Kan.—General Securities Co v 
Hlndes, 287 P 669, 119 iKan. 226 
64 G.J p 496 note 9 
17 Ark.—^McHaney ▼ Brown, 85 
8W2d 694, 188 Ark. 20L 
la Ark.—McHaney v Brown, supra. 
19 Tenn.—Fleshman v Trollinger, 
40 SW2d 1029, 168 Tenn. 167 
aa Tenn.—Fleshman v Trollinger, 
supra. 

ai. Mont—Hedderldc Pontet, 12 
P 765, 6 Mont 845 

aa Wls—Hoeffler Mfg Co v Ma- 
chajewski, 157 NW 708, 168 Wls 
184. 

aa OkL—Howard v Addington First 
Nat Bank, 281 P 224, 189 OkL Sa 
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Jushficatton Where the statute so requires, de¬ 
fendant must have sureties on his bond or under¬ 
taking justify The time withm which justifica¬ 
tion must be had is not hmited,^^ and a justification 
completed at any time before the final determination 
of the action is sufficient^® Where the justification 
has been commenced and suspended, the court may 
fix a method by which it may be resumed at the 
pleasure of plaintiff,*7 since statutory provisions re¬ 
lating to the adjournment of the justification are di¬ 
rectory and not mandatory Justification by the 
sureties in accordance with the statutory provisions 
is sufficient,^® and a new justification will not be 
ordered for insolvency where it does not appear that 
the insolvency of the sureties has ansen since they 
justified, or that their financial condition was un¬ 
known to plaintiff at the time of their approval by 
the court*® 

Amendment The court possesses the same power 
and discretion as in other actions to allow an amend- 
mcnt*i or the filing of a new** or additional** 
secunty 

Order of (approval An order of approval of the 
suffiaency of sureties, who have assumed no bind¬ 
ing obligation, is nugatory and of no effect*^ 
Where the statute provides that, on approval of the 
undertaking, the shenff is exonerated from liabihty, 
a provision to that effect is proper m the order ap¬ 
proving the undertaking ** 


§§ 180-131 

§ 131. -Operation, Effect, and Construc¬ 

tion 

The plaintiff may rely on the redellvery bond ae 
security for the payment of the value of the property! 
but the bond is not a substitute for the property so as 
to entitle the defendant, after judgment against him, to 
retain the property and pay the assessed value 

In general, a redeliveiy bond stands in place of 
the property as secunty for the payment of the 
value thereof,** so that plaintiff may rely on it 
exclusively,*^ but not so as to entitle defendant, 
after jud^ent against him, to pay the assessed 
value and retain the proper^** Thus the effect 
of defendant’s rebonding is to turn the suit mto an 
action for damages for the value of the property or 
for the return of the goods to plaintiff, at his op¬ 
tion** However, the redelivery bond in replevin 
IS a substitute for the property only in those cases 
where a delivery of the property cannot be had on 
final judgment®* A redelivery bond which is con¬ 
ditioned on defendant’s performance of the judg¬ 
ment of the court in the action is not m a strict 
sense a substitute for the property released in pur¬ 
suance thereof,®^ and does not give the surety on the 
bond the option to return the property ®* 

The filing of a rebond m a replei m suit, while a 
corollary to such a proceeding, is not a part there¬ 
of,®* ^e replevm suit determines the ultimate 
possessory nghts of the parties, whereas the bond 
posted IS for the purpose of preserving the status 
of the property sought to be replevied.®® It has 


M. Nev—state v Ijornb, 188 P 907, 
87 Nev 19 

54 C J p 496 note 18 

86 NT^-Oraliam v Welle, 18 How 
Pr 876 

86. NT—Corn Bxch. Bank v Blye, 
7 NJBL 49, 102 NY 305 

87 NT—-Troy Carriage Works v 
Muxlow, 88 NTS 988, 16 Misc. 
561. 

88« NT—Troy Cirriasre Works v 
Muzlow, supra. 

89 NT—Grant v Bootb. 21 Bow 
Pr 854 

54 aj p 497 note 18. 

80. Pa.—McCrossin v Clerk, 1 Wldy 
Na 801, 

81. NT—Dale v OUbert, 88 NHL 
518, 188 NY 625 

88. Colo—Sopiis V Tmaz, 1 Colo 
89 

54 GLJ p 497 note 21. 

83. NC—Smith v Whitten, 28 SHL 
820, 117 Na 889 

54 C J p 497 note 82 

84. NT—^Klinkowsteln v Oreen- 
bers; 87 NTS 206, 15 lOsc; 479 

85. NY —Spellman v Spellman, 196 
NTS 664, 208 AppJDlv 878. 


88. TM —Harlan & Hollingsworth 
Corp V McBride, 69 A.2d 9 
HI —^Horan, for TJse of Bddy Stoker 
Corp, V Continental Css Co, 58 
NH2d 841. 824 lUJl4>p 525 
Okl—Red River Talley Trust Co v 
Boswell 44 P2d 956, 178 OkL 96 
54 CJ p 497 note 29 

87 OkL—Red River TaUey Trust 
Co V Boswell, supra—Howard v 
Addington First Nat. Bank, 281 P 
224, 139 OkL 58 

38. Ark.—Swantz ▼ Pillow, 7 SW 
167, 50 Ark. 800, 7 AsuSB, 9a 
54 O.J p 497 note 81. 

89 NJ—Nelson v Bock, 85 A. 1009, 
84 NJLaw 128—liOmbeck eta. 
Brewing Co v Tarran^ 75 A. 474, 
79 N.J Law 872 
xa Pennsylvania 

(1) Under statute, where defend¬ 
ant hae ffled a counterbond, plaintiff 
on obtaining Judgment can either ob¬ 
tain the property or recover the val¬ 
ue thereof.—MacDonald v liOverlng^ 
ton Const. Oo, 200 A. 8, 881 Pa. 881 
—Smith V Berlinberg, 158 A. 842. 808 
Pa. 202—44 OJ p 497 note 81 [aJ 
(8), (-i), p 594 note 81 tcj (2) 

(2) Where defendant admits plain¬ 
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tiff’s title and <dalms only a lien 
thereon, but flies a counterbond and 
detains possession of the property, 
and the Jury find for plaintiff for 
the value of the property under con¬ 
dition that he compensate defend¬ 
ant for the amount of his lien, plain¬ 
tiff is not entitled to a money Judg¬ 
ment against defendant for the dif¬ 
ference between the value of the 
pr( 9 erty and the amount of the lien, 
but only to a return of the property 
on payment of the lien.—^Bwsys v 
Ckaumer, 84 Pa-Diet. & Co IIT, 58 
York LiegReo. 58 

(8) For the Pennsylvania rule 
prior to the statute see 54 QJ p 
497 note 81 [a] (1) (2) 

40, Mlmu—O'Brien v Curry, 137 N 
W 411, 111 Minn. 583, 187 AmJB R. 
568 

4Li Ark.—McHaney v Brown, 85 8 
W2d 594, 188 Aria 801. 

48, Ark—McHaney v Brown, supra. 

48: K J—Klivan v Margolls, 8 A.2d 
146, 121 NJLaw 409, reversed on 
other grounds 8 A.2d 697, 128 N J 
Law 859 


48. NJr— SOivan v Margolls, supra. 
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been said that, when defendant chooses to file a 
counterbond^ the most important purpose of plam- 
tifiPs bond disappears Notwithstandmg' defend¬ 
ant’s retention of possession of the property, by vir¬ 
tue of the counterbond, the bond of plamtiff remains 
as security to defendant for his damages and costs 
mcurred should he prevail m the action 

By giving a redelivery bond and obtaming a re- 
dehvery of the property, defendant waives his right 
to object to the insufficiency of the proceedings 
taken by plamtiff to obtain a delivery Thus, de¬ 
fendant and the sureties on the bond are estopped to 
deny the l^^ality of the levy,^^ and defendant, as 
well as an intervener who has caused a bond to be 
made for defendant, has been held estopped to 
deny that the proper^ taken was the property 
covered by a mortgage which plamtiff seeks to en¬ 
force and which is the basis of the replevin ac¬ 
tion The redehvery bond admits possession of 
the property to be m defendant at the time of the 
levy of the wnt, as discussed supra § 62, and it 
operates as a waiver of objections to the sufficiency 
of the description of the property in the complamt, 
as discussed mfra *§ 169 However, such bond does 
not admit the title^^ or the right of possessions^ 
of the identical property described to be m plam¬ 
tiff 

A vahd approved bond is a fixed contract between 
the sureties and plamtiff, which cannot be changed 
or disturbed by the court, except by consent of the 
parties 62 General rules apply in construing bonds 
g^ven to obtain rcdeliveiy of the property m re- 
plevin.62 

§ 132 Defects and Objections 

Neither the defendant nor hie surety may object to 
an Irregularity In the taking of a redelivery bond 

Neither defendant®* nor his surety®® may object 
to an irr^^anty m the takmg of a redelivery bond 


from defendant Reasons going to the merits of the 
case will not justify stnking off a counterbond on 
motion ®® 

§ 133 Waiver of Right 

The defendant may by hie conduct be deemed to 
have waived his right to tender a delivery bond and re¬ 
tain possession of the property thereunder 

Where defendant, at the time the sheriff serves the 
papers and seeks to take possession of the property, 
tenders to the sheriff a cash bond to retain it, he 
thereby waives his nght to tender a delivery bond®^ 
Under some statutes it has been held that defendant 
waives his nght to give bond and regain possession 
of the property by excepting to the suffiaency of the 
sureties on plaintiffs undertaking,®® and such nght 
cannot be restored by countermanding his exception 
to the sureties after the expiration of the statutory 
time allowed for claiming a return ®2 The fact that 
defendant has surrendered part of the property to 
the officer after having given a bond does not amount 
to a waiver on the part of defendant of any further 
nght to possession thereof 

§ 134. Failure to Permit Exercise of Right 

Failure of the aheriff to permit the defendant to 
give bond and retain the property doee not require the 
writ to be quaahed 

The wnt will not be quashed or vacated because 
of the failure of the shenff to permit defendant to 
give bond and retam the property 

§ 135. Restoration of Property Taken from 
Custody of Court 

The plaintiff In replevin can be directed to restore 
property wrongfully taken from the custody of a court. 

The court m an action of replevm has power to 
direct plaintiff to restore property to the custody of 
a court from which it was wrongfully taken m the 
smt®® 


4B. Fa.—^York Ice Haohinery Corp 

V Robbins, 185 A. 826, 823 Pa. 868 
46. Pa.—York Ice Machinery Corp 

V Robbins, supra. 

4fT Miss—^Martin v Coker, 87 So 
2d 772, 204 Miss 576 
Ohio—City Loan & Savings Co v 
Sheban, 29 KJD.2d 171, €5 Ohio 
App 7 

Pa.—Angelcyk v Angelcyk, OomJPL, 
SSTVestLuJ 86 
54 CJ p 497 note 85 
4a OkL—Red River Valley Trust 
Co V Boswell, 44 P2d 956, 178 
Okl 96 

49 OkL—Red River Valley Trust 
Co V Boswell, supra. 

B€u Okl—Producers* Supply Co v. 


Sinclair Oil, et&, Co., 281 P 279, 
105 OkL 47 

5L Okl—^Producers* Supply Co v 
Sinclair Oil, etc., Co, supra. 

59. NY—Quarch v Metz, 87 NYS 
218, 15 Miaa 222 

63. Ark.—^Daniels v Wagner, 245 S 
W 487, 156 Ark. 198 

64 CJ p 497 note 40 

54. Miss.—Gilbert v Glenny, 99 So 
507, 185 Miaa. 608—Spears v Rob¬ 
inson, 15 So 111, 71 Miss. 774. 

56. Miss—Gilbert v Glenny, 98 So 
507, 135 Mias. 608 

54 C J p 498 note 48 

56. Fa.—Jones v Breck, 29 PaJ>lst 
848. 


67. Mont—State v Collins, 110 P 
626, 41 Mont 626 

58. Wla—Le May v Renler, 197 N 
W 786. 188 Wls 820 

64 G.J p 498 note 46 

59 Minn.—Vanderburgh v Bassett 
4 Minn. 242 

60. Miss—Jones v Jones, 189 So 
878, 162 Miss 601 

61. Colo —Wyatt ▼ FYeeman, 4 
Colo 14 

64 CJ p 498 note 41. 

68. NY—Meegan v Tracy, 223 N 
YS 865, 220 AppDiv 600 

Property in custody of court as sub¬ 
ject of replevin see supra 8 26 
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§ 136 Impounding Property 

Under tome etatutee, the plafntifT le entitled to have 
the property Impounded In the custody of an ofRcer, 
even though the defendant has filed a counterbond, 
where the pecuniary value of the property will not com¬ 
pensate the plaintiff for Its loss 

Under some statutes, where defendant gives a 
ootmterbond for goods replevied and retains them, 
plamtiff may, by makmg proper afSdavit and fur¬ 
nishing bond, have the property impounded m the 
custody of the sheriff or some other person. The 
afGidavit of plamtiff under such statute, that by rea¬ 
son of the nature of the property the actual pecum- 
ary value of the property replevied will not com¬ 
pensate him for its loss, is conclusive on the 
court,and, on his compliance with the require¬ 


ments of the statute, the court must order such 
property impounded®® Since the purpose of the 
remedy is the preservation of the goods exactly as 
they are when suit is instituted,®® they should never 
be impounded with either of the parties to the con¬ 
troversy ®7 

§ 137 Redelivery to Defendant and Effect 
Thereof 

Under some statutes the defendant, on having the 
property delivered to him, cannot be required to pay 
the officer*! fees and expenses In taking possession 

Under some statutory provisions it is improper, 
on ordenng the property delivered to defendant un¬ 
der a reclaimer bond, to require defendant to pay 
the officer’s fees and expenses m taking possession.®® 


C DELIVEBY TO THIRD PERSONS OR INTERVENERS 


§ 138 Third Persons 

One who Is not a party to the replevin action may 
obtain possession of the property before Its delivery to 
either party by complying with statutes providing for 
such a remedy 

Sometimes tmder statutory provision a third per¬ 
son, not a party to the action, may obtam possession 
of the property at any time before actual dehvery 
thereof to either party by delivenng to the shenff an 
affidavit embodymg his claim, and on plamtiff failing 
to mdemmfy the shenff®® Under such statutes, 
when plaintiff fulfills the conditions by furmshing 
security, he is entitled to retain possession of the 
property^® The claim of a third person may be 
set up by his agent,^^ but the property should not 
be delivered to a third person claimant who has not 
served an affidavit of claim m compliance with the 
terms of the statute^® or given proper secunty for 
its return, if reqmred 7® 


Remedy not exclusive The remedy furmshed by 
the statute is not exclusive, and does not bar a 
third person from mamtaming an action of replev¬ 
in for the property,^® or becommg a party to the 
action by intervention.^® 

§ 139. Interveners 

A third person having the right to intervene In 
a replevin suit should be allowed a reasonable time to 
give a counterbond 

An officer Icvymg on property under a writ of 
replevin must, before makmg delivery to plam¬ 
tiff, give a third person having a right to inter¬ 
vene in the suit a reasonable time to give a coun- 
terbond.*^® Where the mtervener claims only a 
part of the chattels replevied, the amount of the 
bond he is required to famish depends on the 
value of that part of the property claimed by 

bim 77 


63. Fa.—Lyim v lomn, 100 A. 876, 
256 Pa. 568 

64. Pa .—Jjyim v Lynn, supra—Ba- 
lor V McGurl, 8 PaJDlst. & Co 828 

68. Pa.—Lynn v Lynn, 100 A. 975, 
256 Pa. 663—BalOff v McGurl, 8 
PaJ>i8t.db Co 828 

66. Pa.—^Brown v Judge, 29 Pa. 
List. 1025 

67 Pa.—Brown v Judge, supra. 

68. NT—Kem v Larsen, 251 NT 
8 596, 140 Mise. 802 

Custody and care of property see in¬ 
fra 85 146-142. 


69 NT—Bishop v Baxter, 8 Daly 
176 

7a NT—Wright Gteam Engine 
Works V New Tork Kerosene Oil 
Engine Co., 90 NTS 180, 44 Misc. 
580 

7L NY—^Bishop V Baxter, 8 Daly 
176 

54 CJ p 498 note 52 

78. NT—Lyons v Mulvihill, 125 
NTS 476 

73. NT—Greenberger v North Side 
Storage Warehouse Co, 154 NTS 
450, 170 AppJOiv 887. 


74. NT—Prachtv Gunn, 74 NTS 
991, 69 AppDiv 896 

75 NT—Standard Sewing Mach. 
Co V Eesrman. 64 NTS 936, 25 
Misc. 429 

Delivery of property to Intenener 
see infra 8 189 

Intervention in replevin proceedings 
generally see supra S 91 

76. Del—In re Gould, 118 A. 900, 
81 Del 218 

Intervention In replevin proceedings 
generally see supra 8 91 

77 Pa.—Quirk v Wood, 29 PaJDist. 
1031. 

54 C J p 498 note 59 
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§ 140 In General 

In tome Juristflcttons the officer may seize the prop¬ 
erty under the writ and hold It a reasonable time for 
the plaintiff to give bond, but, If the plaintiff falls to 
give bond within such time, the officer should redeliver 
the property to the defendant 

Wterc the execution of the bond need not pre¬ 
cede the issuance of the wnt, the officer is au¬ 
thorized to seize the property under the writ and 
hold It a reasonable time for plamtiff to give the 
bond required by statute.^* If, m excess of his 
power and authority, an officer takes property 
into his possession without having received the 
bond intended for the protection and security of 
defendant, he is under no obligation to retain such 
property,*^® and it is his duty at once to restore 
it to defendant 80 So, if plamtiff neglects or re¬ 
fuses to give the bond required m a reasonable 
time, the officer should redeliver the property to 
defendant*! If the wnt or order of replevm has 
issued improperly without the affidavit required 
as a condition precedent thereto, goods taken un¬ 
der it must likewise be returned.*^ 

On dbateinenf of the wr^t the temporary right of 
possession falls with it*® 

Payment of taxes Plaintiff m an action for 
claim and delivery has been held to have the duty 
of paying taxes on the property if such payment 
IS necessary for the preservation of the property 84 


§ 141. Nature of Possession 

Property taken into possetelon by an officer In a 
replevin action le generally deemed to be In custodia 
legis, but there la aome diaagreement among the au- 
thoritlea aa to whether the property la In cuatodla legla 
when delivered Into the poaaeaalon of one of the partlea 

From the moment an order of delivery m re¬ 
plevm IS executed by taking possession of the 
properly named therein, such property is m cus¬ 
todia legis,** and it continues so to be as long as 
the property actually remains in the manual pos¬ 
session of the shenff ** Whether or not property 
when m the possession of plaintiff is in custodia 
legis IS a question on which the authorities are 
not entirely in accord *7 The question mainly de¬ 
pends for its solution on statutory provisions** 
Although there is some authority to the effect that, 
on transfer by the sheriff to one of the parties 
to the suit, the possession of the court is at an 
end,** It has been held that, where the statute or 
the party’s undertaking provides for a return of 
the x>i‘operty to the other party, if he so elects, 
m case the judgment is for him, no title to the 
property vests m the former on its delivery to 
him,** but It remams in the custody of the law,*! 
and, while there is some authonty to the contrary,** 
the rule in some junsdictions is that the party m 
possession cannot sell the property pending the 
action,** or pass title thereto even to a bona fide 
purchaser*^ The party’s possession is one which 
his adversary has no nght to disturb or contest** 


78i *Wl8—Moorla y Baker, 6 Win 
889 

79 Ark.—State v Stephens, 14 Ark. 
264. 

SO, Ark.—&tate v Stephens, supra. 

81. Wis—Morris v Baker, 6 Wls. 
889 

88. Mo—Bads V Stephens, 68 Mo 
90—Rice V Thayer, App, 217 SW 
576 

88. NY —Burkle v Luce, 6 Hill 
558 

54 aJ p 499 note 78 

8A SC.—^Maynard y Bank of Xer- 
shaw, 198 S.SL 188, 188 SC 160 

85. Ark.—Hearn v Ayres, 92 SW 
768, 77 Ark. 497 

JJL —Coplea v Byhee, 8 NB.2d 55, 
290 UlApp 117 

SJD—Roberts v Mooney, 278 NW 
878, 65 SJ> 287 

86. Minn.—Hats y Hlavac^ 92 NW 
506, 88 Minn. 66 

54 CU p 499 note 80 

87. OkL—Scott y Standridge, 245 
P 591. 117 OkL IIL 

54 CLJ p 499 note 8L 


Beliyery to plaintiff and effect there¬ 
of see supra 9 126 

88. Mo—Mohr y Langan, 68 SW 
409 162 Mo 474, 85 AnuS R. 508 

OkL—Scott y Standridge, 246 P 591, 
117 OkL IIL 

89 Mass—White v Dolliyer, 118 
Mass 400, 18 AnuR. 502 

54 C J p 499 note 83 

9a Okl—Scott y Standridge, 245 
P 691, 117 OkL IIL 

64 C J p 499 note 84 

9L Okl—Rostykus v Fidelity Fi¬ 
nance Co, 223 P2d 126, 208 OkL 
442—{Federal Nat Bank of Shaw¬ 
nee y Lindsey, 48 P2d 1086, 172 
OkL 80 

54 C J p 499 noU 85 

98. NY—Brown Shoe Co y Tan- 
dam Warehouse Co, 175 N Y S 68, 
186 App Diy 718 

54 C J p 600 note 86 

9a OkL—Federal Nat Bank of 
Shawnee y Xdndsey, 48 P2d 1086. 
172 OkL 80 

54 C J p 500 note 87. 
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Necessity of owner’s consent 
The property seized remains in the 
custody of the court during the 
pendency of the action and may not 
be sold without the consent of its 
owner, as distinguished from a lien¬ 
holder—^Roberts y Mooney, 278 N 
W 878, 65 SD 287 
Blsregavd of finding as to value 
Where property was seized by 
plaintiff and later repleyied and sold 
by defendant, defendant was held not 
entitled to challenge correctness of 
court's action in disregarding Jury's 
finding that property was valueless, 
and fixing value thereof, since de¬ 
fendant and sureties were under ob¬ 
ligation not to remove property from 
county or sell or dispose of It, but 
have it forthcoming to abide decision 
of court or pay value thereof if con¬ 
demned to do so—Hunter v B B 
Porter, Ina, TexClvApp., 81 SW2d 
774 

94. OkL—Scott y Standridge, 245 
P 691, 117 Okl IIL 
64 C J p 500 note 88 
96. Okl—Scott y Standridge, supra. 
54 C.J p 500 note 92. 
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Ownership in party in possession A plaintiff in 
replevin who is the real owner of the g^ds re¬ 
plevied may deal with them as his own,^^ and, as 
against a person i\ho, whether he is plaintiff in the 
suit or defendant asking for a return of the prop¬ 
erty seized hy plaintiff therein,jg merely seeking 
to obtain possession to enforce a lien on the prop¬ 
erty, the party in possession may dispose of the 
property pendente lite,®8 and give good title to the 
purchaser,®® and thereafter the holder of the hen 
must look to the bond for protection ^ So, i\here 
property distrained for rent is replevied by a party 
claiming to be the general owner, the hen of the 
distrainer is lost, and he is remitted to the re¬ 
plevin bond.® It has also been held, however, that 
a claim and delivery bond given by defendant does 
not disturb a mortgage hen on the property and, 
hence, does not leave the mortgagor free to dis¬ 
pose of the property as he sees fit® 

Absence of condition for return Where prop¬ 
erty if delivered to plaintiff on the giving of a bond 
in double the value of the goods, and not condi¬ 
tioned for a return of the property, such bond, it 
has been held, is a substitute for the property, and 
plaintiff in the writ, while so m possession, can 
pass a good title to the property to purchasers 
thereof, notwithstanding on the trial of the replevin 
there is a verdict for defendant^ 

Officer's possession as temporary and contingent 
Until the expiration of the period durmg which 
defendant may exercise the privilege of reclaim¬ 
ing the property, the officer’s possession under the 
writ IS only temporary and contingent® 

As bailment The nghts of a party who has re¬ 
plevied property are those of a bailee who might 
be required to return it® 

Unauthorised taking and retention Property 


taken and retained by the sheriff without authority 
of law cannot be regarded as in the custody of 
the law 7 

§ 142 Hearings to Determine Possession 
pending Suit 

Under soma statutes either plaintiff or defendant may 
institute proceedings to determine who may have pos¬ 
session of the property pending the replevin suit. 

Statutes sometimes provide for proceeding^ to 
determine \tho may have possession of the property 
pending the suit, and such proceedings are avail¬ 
able to plaintiff as well as to defendant® In such 
smts the court will not try the case on the merits,® 
but will merely determine to whom the properly will 
be awarded.^® Thus, where the statute permits 
a party to have such proceedmgs mstituted where 
the property involved has an especial value that 
cannot be satisfied in money, the single question for 
the court is whether that is the fact,^l and other 
questions arc immaterial Articles of especial 
value within the statutory meaning may mdude 
articles which can be replaced,^® and are not con¬ 
fined to irreplaceable works of art or skill or docu¬ 
ments or records 

Motion for wnt of retomo hahendo The court 
m a hearing on a motion for a wnt of retomo 
habendo merely determines the nght of posses¬ 
sion, but does not at that time pass on the nght 
or title to the property i® 

Right to seek instructions from court Where 
the officer has taken possession of the property un¬ 
der a writ of replevin, and while the property is m 
his custody he is served with a wnt of replevm 
issued by another court with respect to the same 
property, he has the nght to ask mstructions from 
the court which issued the writ of replevm under 


SSL Maas—Gordon v Jenney, 16 
Mass. 466 

Mo —^Donohoe v McAleer, 87 Mo 
812 

07. KD—Oshkosh Union Kat. Bank 
V MUhurn, etc., Co, 78 NW 627, 7 
ND 201. 

9d. ND—Union Kat. Bank ▼ Mo¬ 
line, etc., Co., 78 NW 627, 7 NJD 
201 

S4CJ p 600 note 96 

99 Minn.—^Kurtz v Rexmbllc State 
Co., 197 NW 842, 158 Minn. 401— 
Republic State Co v Brown, 197 
NW 840, 168 Minn. 896 

1 . Minn.—Republic State Oo^ v 
Brown, supra. 

54 C J p 500 note 97« 
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а. HI —Speer v Skinner, 85 HL 282 

64 CJ p 600 note 98 

3, SJD—Roberts v Mooney, 278 N 
W 878, 65 SJD 287 

4. Pa—Stewart v Wolfe, 7 A. 166, 
4 PaOas 814. 

54 <U p 500 note 1. 

б. NT—Sisk Discount Corp v 
Brooklyn Taxicah Trana Co, 60 
NT.S2d 458, 270 AppDlv 491. 

e, Colo—Houston v Walton, 129 P 
268 28 ColoApp 282. 

64 C.J p 601 note 2 

7. Iowa—Davis v Oambert, 10 N W 
658, 57 Iowa 289 

64 C J p 601 note 8 

a, Mich.—Detroit, etc., R. Co v. 

97 


Judge Alpena Cir Ct. 115 NW. 
724, 152 mttL 201. 

9. Mich.—Hiatt V Judge Wayne Clr 
Ct. 180 NW 625 212 Mich. 590 

la Mich.—Hiatt V Judge Wayne 
Cir Ct., supra 

11. Mich —Klatt V. Judge Wayne 
Cir Ct., supra 

12. Mich —Klatt v Judge Wayne 
Cir Ct.. supra 

54 C.J P 501 note 10 

18: Mich—Klatt v Judge Wayne 
Cir Ct supra 

54 C.J p 501 note 11. 

14i Mich.—Klatt ▼ Judge Wayne 
Clr Ct supra 

15. Md.—Dermer v Faunoe, 51 A.2d 
76. 187 Md. 610. 
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which he acted and a petition and rule to show i bring the parties in interest into court and to pre¬ 
cause have been held the proper proceeding to | sent the matter m controverqr to the court 

X FLEADINa 


§ 143 In General 

The general rulee regulating pleadinga In civil ac¬ 
tions ordinarily apply In actions of replevin except to 
the extent that special provision la made by statute 

The action of replevin is one of the simplest 
known to the law of pleadmg,^^ and, except to 
the extent that special provision is made by statute, 
the general rules govermng pleadings in avil ac¬ 
tions ordinarily are applicable m actions of re¬ 
plevin.!® 

§ 144 Declaration, Petition, or Complaint 

Except insofar as statutes provide otherwise, the 
general rules regulating the declaration, petition, or 
complaint In civil actions ordinarily are applicable in 
actions of replevin 

The general rules governing the declaration, pe¬ 


tition, or complaint m civil actions ordinarily are 
applicable in an action of replevin except to the 
extent that statutes provide otherwise 

§ 145 -Form and Requisites 

The complaint In an action of replevin must allege 
facts sufficient to constitute a cause of action 

In an action of replevin as in other cml actions 
the complaint must allege facts sufficient to con¬ 
stitute a cause of action,®! and to show that it 
exists in favor of plaintiff,®® and against defend¬ 
ant®® The complaint must state in clear and con- 
ase language the facts on which plaintiff bases 
his right and \ihich entitle him to recover,®* and 
It must allege facts and not matters of evidence,®® 
or legal conclusions,®® and it should allege the ma¬ 


le. DeL—^In re Gould. 118 A. SOO, 1 
WWHarr 218 

17 DeL—In re Gould, supra. 

18. Ariz.—Beltran y Roll. 7 P 2d 
248. 89 Arlz 417 

19 NT —International Import A 
Bzport Corp v Spsteln, 71 N T S 
2d 373 189 Misc. 401 
Ohio—Kellosrff-21acka> Co v O’Neal, 
177 NEL 778. 89 Ohio App 872 
Zn Fennaylvaiila 

(1) Rules of dvil Procedure, 12 
P S Appendix, are applicable to plead¬ 
ings In replevin actions —Wenzel 
V Reed. 55 A.2d 548. 161 Pa.Super 
488—^Best v Red Oak Coal Co. Com. 
PI, 44 Sch.LesrReG. 10—Rocco v 
Muenz. Com PI. 81 We8t.Colj.J 863 

(2) Formerly, the pleadings In ac¬ 
tions of replevin were regulated by 
Replevin Act of April 19, 1901, PJ[j. 
88 and Its supplements. 12 PS S 1824 
et sea. and not by the Practice Act, 
12 PS 5 882 et seg, except to the 
extent that role of court otherwise 
provided.—^Benner v Underkoffler. 80 
Pa.Di8t.ACo 275, 44 DauphXk) 145— 
H. Kandel A Co v Leibovioh, 16 Pa. 
DlstACo 563—Valverde v Recon¬ 
struction Finance Corp, ComJPl, 47 
LadcJur 161—Household Outllttlng 
Go V Goldman. Coin.Pl, 48 l 4 tck. 
Jur 106—Atlas Automobile Finance 
Corp V Jacobs, Com.Pl., 69 Montg 
Go 276 

90. NT—International Dnport A 
Export Corp v Epstein, 71 NTS 
2d 878 189 IClsa 401. 

Ohio—Hellogg^Mackay Co v ONeal, 
177 NJl 778, 89 Ohio App 87A 


Applloabillty of roles of olvU proce¬ 
dure 

Pa.—Best V Red Oak Coal Co, Com 
PL. 44 Sch.LegRec. 10 
91. Kan.—Cherryvale Inv Oo v 
Dillman. 11 P2d 681, 185 Kan 699 
Mont—Harri v Isaac, 107 P2d 137, 
111 Mont 152 
64 C J p 501 note 14. 

Complaint held to state oanse of ac¬ 
tion 

Cal—Hathbon v HUl. 19 P 2d 64, 129 
CaJApp 601—Gwanson v Slem, 12 
P2d 1058, 124 Cal App 519 
Kan.—Manka v Martin Metal Mfg 
Co, 118 F8d 1041, 163 Kan. 811, 
136 A.UR 653 

Ky—Weisenberger v Corcoran, 121 
SW2d 712, 275 Ky 822 
Miss—Martin v Coker, 87 So 2d 772, 
204 Mlsa 576 

Mo—State ex reL Staples v Van 
Osdol, 121 SW2d 166, 288 MoApp 
459 

NT—Andie v Kaplan. 82 NTS 2d 
429. 268 AppDiv 884 affirmed 48 
NR2d 88. 288 NT 686 
Pa.—C I. T Corporation v Grosidc. 
167 A. 440, 110 Pa.Super 166— 
Gtellagher v Motors Finance Cor¬ 
poration, 161 A. 687 106 Pa.Super 
855—Sears Roebuck A Co v Cul- 
lington, Com.Pl, 43 Lack. Jur 1— 
Landaus, Inc. v Hornby, Oom.Pl., 
85 LunLegReg 14L 
64 CJ p 601 note 14 [a] 

Complaint held not to state oanse of 
action 

CaL—Reed v Molony, 101 P2d 176, 
88 CalAppSd 405 

Ky—Weisenberger v Corcoran, 121 
S.W 2d 712, 276 Ky 822 
Mont—Harri v Isaac. 107 P 2d 187, 
HI Mont 162 


Pa.—^Bulford v Silllck, Com.PL, 40 
Lack.Jur 155, 53 York LegRec 
186 

Claim based on writing 
Rules of Civil Procedure No 1019 
(b). 12 PS Appendix, reguiring 

plaintiff to state specifically whether 
any claim set forth therein is based 
on a writing applies to actions of 
replevin—^Best v Rod Oak Coal Co, 
Com.Pl, 44 Sch.LegRec. 10 
B e sM e noe of parties 
Pa.—^Rocco V Muenz, Com.Pl, 81 
We8tCoL.J 863 
64 CJ p 501 note 14 [b] 

99. Ariz—^Meadows v JoneA 1*8 P 
874, 17 Ariz lOA 
54 CJ p 501 note 15 

93. Ariz.—^Meadows v Jones, supra 
Utah.—^Bush v Bush, 184 P 823, 55 
Utah 237 

Offlclal or individnal capacity 
In action of replevin baaed on al¬ 
leged illegal seizure of plaintiffs* per¬ 
sonalty by special officer of state 
board of medical examiners, com¬ 
plaint which charged special officer 
in his official capacity only and not 
individually was insufficient to state 
cause of action against special offi¬ 
cer—Reed V Molony, 101 P2d 175, 
88 Cal App 2d 405 

9A Utah.—Bush v Bush, 184 P 828, 
55 Utah 287 
54 CJ p 601 note 17 

95. Nev—Johnson v Johnson, 27 
P2d 582. 55 Nev 109 
54 C J p 502 note 18 

95. Utah.—^Kdler v Gerber, 199 P 2d 
562 

64 CJ p 602 note 19« 


98 



77 C J S 


REPLEVIN 


§ 145 


tenal facts distinctly and separately, instead of as¬ 
suming them 

The material facts to be alleged arc plainbffs 
ownership, either general or special, of the prop¬ 
erty, descnbing it, his right to its immediate pos¬ 
session, and the wrongful taking or detention there¬ 
of by defendant,28 and a complaint which states 
these essentials ordinarily su£5ciently states a cause 
of action,28 except where it is necessary to al¬ 
lege a demand,20 it being unnecessary to antia- 
pate and negative matters of defense In some 
jurisdictions statutes provide what allegations the 
petition shall contain,22 and a petition containing 
all the required allegations states a cause of ac¬ 
tion 22 Where the form of complaint is presenbed 
by statute, it need not be literally followed, it be¬ 
ing sufficient if the statute is substantially com¬ 
plied with,84 and if the statute does not prescribe 
any particular form of complaint, it is sufficient 
if It contams a plain and concise statement of the 
cause of action,86 and it is not always neces¬ 
sary to allege in the complaint e\erything that is 
required to be stated m the affida\ it88 

A declaration or complamt is not demurrable for 
failure to state a cause of action if the facts stated 
are suffiaent to constitute any cause of action 


against defendant,87 even though such facts may 
not be sufficient to sustam the particular cause of 
action on which the complaint may seem to be 
based.88 If the complaint states a cause of action 
m replevin, the fact that it also alleges a conver¬ 
sion of the property by defendant to his own use 
does not change the form of action,88 or deprive 
plaintiff of his right to a recovery of Ae property, 
if the evidence on the trial justifies such rehef^o 

The sufficiency of a declaration, petition, or com¬ 
plaint is determined by its averments,4i and it is 
not affected by defects in the affidavit,4* or ly the 
name given to the pleading or cause of actioxL48 
A complaint which is otherwise suffiaent is not 
defective because of failure to ask immediate de- 
hvery of the property.44 

Affidavit as complaint The affidavit required 
to be filed m an action of replevin has been held 
to be no part of the pleadings 46 The facts set 
forth m the affidavit usually form no part of 
the issues of the case,48 unless they are agam set 
forth in the pleadings,47 although m some juris¬ 
dictions It has been held that an affidavit filed 
without a separate complaint, but contaming all 
the essentials of a complaint, is to be treated as 
both affidavit and complaint46 


27 CaL—HaUedc v Mixer, 16 CaJ I 
674. 

2a Ariz—Beltran v Roll, 7 P2d 
248, 39 Ariz. 417 

Nev—Johnson v Johnson, 27 P2d 
582, 55 Nev 109—Peri v Jeffers, 
298 P 658, 63 Nev 49 

54 C J p 602 note 21. 

29 Axis.—^Beltran v Roll, 7 P2d 
248, 89 Ariz. 417 

Cal —Stockton Morris Plan Co v 
Mariposa County, 221 P2d 282, 99 
CalApp 2d 210 

Sly—Welsenberffer v Corcoran, 121 
SW2d 712, 275 Ey 822 

54 C.J p 602 note 22. 

30i Aziz.—^Beltran v Roll, 7 P 2d 248, 
89 Ariz. 417 

Averment of demand see infra 5 161 

81. Ariz—^Beltran v Roll, supra. 

Pa.—Wensel v Reed, 65 A2d 648, 
161 Pa.Super 488—Wolcoff v 

Asruero, 100 Pa.Super 676 

54 C J p 502 note 24. 

8a Conn.—Robinson v Atterbury, 
66 A.2d 698, 186 Conn. 617 

Ohio—Kellosrg^Mackay Co v O'Neal, 
177 NB. 778, 89 Ohio App 872 

64 aj p 502 note 26 

sa US—^Marden v Starr, CCInd., 
107 F 199. 

Iowa.—Bummelhart v Boone, 126 N 
W 888, 147 Iowa 890 

Fraud 

Where the statute provides what 


the petition in a replevin action shall 
contain, the rule that one claimingr 
fraud must plead facts showlnsr 
fraud does not apply—EeUosff- 
Mackay Co v O'Neal, 177 N BL 778, 89 
Ohio App 872 

84. Iowa.—Smith v Montgomery. 6 
Iowa 870 

Mo —^Berry v Eauffmann, 70 Mo. 186 

86. NY—'Westem R. Co v Bayne, 
76 NT 1 

8a Mo—Bosse v Thomas, 8 Mo 
App 472 

87 SC.—^Burr v Brantley, 19 SJS 
199, 40 S C 538 
64 C.J p 502 note 80 

8a SC—^Burr v Brantley, supra. 

89 Wis—^Bnos v Bemls, 21 NW 
812, 61 Wls 666 

4a Cal—More v Finger, 60 P 983, 
128 Cal 818 

41. OkL—Cudd V Fenners^ Bxch 
Bank, 186 P 631, 76 Okl. 817 
54 aJ P 508 note 84. 

4a OkL—Cudd V Farmers' Exch. 
Bank, supra—Jantzen v Emanuel 
CHrman Baptist Church, 112 P 
1127, 27 Old. 478, Aiin.Cas.l912C 
659 

4a Idaho—Bates v Capital State 
Bank. 110 P 277 18 Idaho 429 
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44. Minn.—Northern Timber Prod¬ 
ucts Co V Stone-Ordean-Wells Co, 
178 N^W 489, 148 Minn. 200 
64 OJ p 503 note 87 

4a Ebzl —Wilhite V WUliama 21 P 
256, 41 Ran. 288, 18 Am S R. 281 
64 C J p 603 note 89 
Nature of affidavit generally see su¬ 
pra 6 94. 

4a Old —Pond Creek First Nat 
Bank v Cochran, 87 P 865, 17 Okl 
588. 

54 CJ p 504 note 40 

47 Ran.—Hoisington v Armstrozig; 
23 Ran. 110 

Okl —Pond Creek Elrst Nat Bank v 
Cochran. 87 P 855, 17 Okl 688 

4a NM.—Bumham-HannapM u n g e r 
Dry Goods Co v Hill, 128 P 62 
17 N M. 347 
54 C.J p 508 note 48 

Affidavit or petition 
Where petition for replevin failed 
to state value, subsequent verified 
document alleging plaintUTs right to 
possession, wrongful detention. In¬ 
jury to property, damages, danger 
of loss, and value, and praying judg¬ 
ment for recovery of the property 
and damages was a petition in re¬ 
plevin.—State ex rel Staples v Tan 
Osdol, 121 SW2d 165, 288 MoApp 
459. 
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Prayer for judgment The omission of a prayer 
for judgment is not fatal where it is apparent what 
judgment plamtiff would be entitled to ** 

§ 146 —— Confonmty to Writ or Affidavit 

Where the proceeding In replevin le commenced by 
the issuance of a writ of replevin, the complaint should 
not Include any property which has not been taken under 
the writ. 

Where the proceeding in replevin is begun by 
the issuance of a wnt of replevin, the declaration 
or complaint should not include any property which 
has not been taken under the writ,^<^ but where 
the action is begun by the service of summons in 
^\hich it is not required that the proper^ shall 
be specified, the declaration may properly include 
all of the articles described in the writ, although 
in consequence of directions given by plamtifif a 
part of them only was seized by the officer and 
the summons served described only the articles 
seized 

The declaration need not include all of the prop¬ 
erty described m the affidavit on which the requi¬ 
sition to the shenff, to cause the property to be 
dehvered to him, is founded.**® In general there 
should be a substantial correspondence between the 
petition and the affidavit,*^® but the affidavit not 
being necessanly a part of the pleadings, its allega¬ 
tions will not control as to the evidence to be of¬ 
fered,**^ and a variance between the all^tions 
of the petition and of the affidavit as to the char¬ 


acter of the ownership of plaintifps or as to the 
descnption of the property*^® is not material 

I 147 — Averments as to Venue 

The complaint In an action of replevin ordinarily 
ehould contain allegations of venue. 

Replevin at common law and tmder most of the 
statutes is regarded as a local action, as discussed 
supra § 86, and the complaint should contain alle¬ 
gations of venue,and should allege the place from 
which the property was taken,6® and show the coun¬ 
ty m which the property is wrongfully held at 
the time the action is instituted.**® In some juris¬ 
dictions It has been held that the venue must be 
alleged as of a particular place withm the town or 
parish,®® but in other jurisdictions it is held that, 
except perhaps m replevin of property seized in 
distress for rent,®i it is sufficient if the venue is 
laid withm the town®® or county ®8 

In actions of replevin brought before a jus¬ 
tice of the peace, it is not necessary to allege de¬ 
tention of the property in the county in which suit 
is brought,®^ unless such an allegation is required 
by statute ®® 

§ 148 . Averments as to Title and Right 
to Possession 
a. Title 

b Right to possession 
c. Right to possession at commencement 
of action 


OkL—Scott V Vulcan Iron Works 
Go, 123 P 186, 81 Okl 834. 
so. BIO.—Sanderson v Harks, 1 
Harr & G 252 
54 CJ P 608 note 47 
SI. KY—Pinehout v Crain, 4 Hill 
587 

S8. N Y —Serri^an v Hay, 10 How 
FT 218 

V King, 1-41 P 788, 42 

OkL 406 

68. OU —Pond Creek Plrst Nat 

Bank v. Cochran, 87 P 855, 17 OkL 

638 

64. OU—Pond Creek First Nat 

Bank v Cochran, supra. 

Affidavit as part of pleadings see su¬ 
pra 5 146 

66. Okl —Pond Creek First Nat 

Bank v Cochran, supra. 

66. Okl—Bing V King, 141 P 788. 

42 OkL 405 
54 C.J p 608 note 54. 

87. Del —Parvis v 82 A. 

1050. 12 Del 575 
54 GLJ p 508 note 67 
Za Hew Jearsey 

(1) In replevin action under for¬ 


mer constitution it was necessary to 
allege venue in complaint—Metro¬ 
politan Credit Corp v Anderson, 
Sup, 118 A. SSl-Besnick v Jeffer¬ 
son Holding & Building Corp, 187 A. 
916. 14 N JMlsc. 875 
(2) Notwithstanding neither writ 
nor the state of demand in replevin 
suit In district court specifically 
stated location of goods sought to 
be replevied, where writ stated name 
of coimty and summons required de¬ 
fendant to appear before one of dis¬ 
trict courts of such county, venue 
was sufficiently laid generally in 
county where goods were located.— 
Oreten v Passaic-Bergen Bottle Co, 
16 A.2d 644, 125 N JAsiw 887 

88. NY—Arams v Arams, 45 NY 
S.2d 261. 182 Hisa 828, 886 
Or—^Kirk v Sdatlock, 7 P 822, 12 
Or 819 

69 Or—Byers v Ferguson, 66 P 
1067, 68 P 6, 41 Or 77—Moor- 
house V Donaca. 12 P 112, 14 Or 
480 

Presnaptloa 

In replevin action in dreult court 
as a court of general Jurisdiction 

100 


[ complaint need not allege that the 
property is located in the county 
in which suit is filed, since it will 
be presumed in the absence of a 
contrary showing that the circuit 
court rightfully exercises Jurisdic¬ 
tion.—Harmon v Campbell, MoA.pp, 
183 SW2d 159—Steinbaum v Wal¬ 
lace, 176 SW2d 688, 287 MoA.pp 
841 

60. NY—Gardner v Humphrey, 10 
Johna 58 

61. Conn.—Strong ▼. Lawler, 87 
Conn. 177 

Pa.—^Muck V Folkroad, 1 Browne 60 

68, Conn.—Strong t. Lawler, 87 
Conn. 177 

68. Pa.—Muck V. FOlkroad# 1 
Browne 60 

64. Indv—Gould V O’Neal, 27 NF. 
807, 1 IndApp 144 

66. Mo—Steinbaum v Wallace, 176 
SW2d 683, 287 MoApp 841. 

Venue In maargln of complaint 
Venue Is sufficiently laid If it ap¬ 
pears in the margin of the complaint 
instead of in the body—Stokes v 
Crane^ 46 Ma 264. 
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a. Titie 

In an action of replevin the complaint must allege 
either a general or special ownership of the property 
In the plaintiff 

The complaint m an action of replevin must al- 
l^e either a general or speaal ownership of the 
property m plaintiff This should be done by a 
direct and issuable averment and not by allegations 
of the evidence of such ownership,or allegations 
of legal conclusions growing out of the fact of 
ownership,®* and so it is not sufficient merely 
to allege that a plaintiff is entitled to possession,®* 
or to allege a wrongful detention by defendant^* 
In the absence of any statutory provision so re¬ 
quiring, the declarabon or complaint need not al¬ 
lege m speafic words a general or special owner¬ 


ship or interest^i if uords of equivalent import arc 
used,^2 or if it alleges facts which show plaintiffs 
ownership or from which ownership may be im- 
pliecL^s It IS sufficient to allege plaintiffs own¬ 
ership m general terms,without setting out the 
evidence, source, or nature of his title and, 
although plaintiff unnecessarily attempts to set 
out the facts constituting such ownership, his com¬ 
plaint is nevertheless good if these allegations 
are not derogatory of the general allegations of 
ownership,^® if plaintiff chooses to set out the 
source, evidence, or nature of his title, his right 
of recovery is restricted to that denved from the 
specific facts alleged.^^ In some junsdictions stat¬ 
utory provisions require a statement of the facts 
on urhich plaintiff bases his title 7* 


68. Arte—^Beltran v Roll, 7 P2d 
248, 89 Ariz 417 

Ark.—^Lee v Wagner, 47 SW2d 88, 
186 Ark. 874 

Cal—Credit Bureau of San Diego v 
Horeth, 189 P 2d 9G2 60 Cal App 
2d 47 

Fla.—EEarman-Hull Co v Burton, 
148 So 298. 106 Flo. 409 

Ind.—^lUanlove v 3£aggart, 41 N.E 
2d 688, 111 Ind App 898—Central 
Trust Co V Duncan, 168 NB. 506 
92 Ind App 224 

Kan—^Felts v Sugg, 207 P2d 460, 
167 Kirn- 488 

Bio—Rankin v Wyatt, 78 SW2d 
764, 885 Mo 628, 94 AX.R. 941— 
Ball V Davis App, 107 SW2d 
87—Berry v Adams, App, 71 S. 
W2d 126 

Mont.—Harrl v Isaac, 107 P2d 187, 
111 Mont. 152 

Kev—Peri v Jeffers 298 P 658, 58 
Nev 49 

Or—Tlvich V Kalafate, 92 P2d 178 
162 Or 865 

Pa.—Greenberg v Goldman Stores 
Corporation, 178 A. 528, 117 Pa. 
Super 659—Wolcoff v Aguero, 100 
Pa.Super 576—^Bender v Hazleton 
Nat. Bank, Com.PL, 88 LuzXeg 
Reg 88 

Utan—KeUer v Gerber, 199 P2d 
662 

64 C J p 505 note 87 

67 NT—^Vandenburgh v Van Val- 
kenburgh, 8 Barb 217—Bond v 
Mitchell 3 Barb 804 

54 C J p 505 note 88 

68. Colo —Street v Sederburg, 92 
P 29. 41 Colo 128 

54 aj p 505 note 89 

69 Colo—Street v Sederburg, su¬ 
pra. 

64 aJ p 505 note 90 

TOl NY—Scofield v Whitelegge, 49 
NT 259 12 AbbPrNS, 820 

Wla—^Tronson v Union Lumbering 
Col, 88 Wis. 202. • 


7L Ark.—Climer v Aylor, 185 S 
W 1097, 128 Ark. 510 
Minn —Stickney v Smith, 5 Minn. 
486 

72. Minn.—Stickney v Smith, su¬ 
pra. 

54 CJ p 605 note 93 

78. Ark.—Climer v Aylor, 185 SW 
1097, 128 Ark. 510 
54 CJ p 505 note 94 

74. Miss—^North v Delta Chevro¬ 
let Co, 194 So 478, 188 Miss 252 
Mo —^Personal Finance Co of St. 
Louis V Bndicott, App, 288 8.W 
2d 51 

54 C J p 506 note 95 

76. Miss—North v Delta Chevro¬ 
let Co 194 So 478, 188 Miss 362 
Mo —^Personal Finance Co of St. 
Louis V Endlcott, App, 288 S 
W2d 51—Ball V Da\ls, App, 107 
S W 2d 87—Berry v Adams, App, 
71 SW 2d 126 
54 C J p 506 note 96 

76. Neb —Racine-Sattley Co v 

Meinen, 114 NW 602, 79 Neb 88 
64 C J p 606 note 97 

77 Mo—Kansas City Wholesale 

Grocery Co v McDonald, 96 SW 
279, 118 Mo App 47L 

78. Tn Pennsylvania 

(1) Under Act of AprU 19, 1901, 

PL. 88, i 4, 12 PS S 1882, plaintiff 
''shall file a declaration, verified by 
oath. whic3i shall consist of a con¬ 
cise statement of his demand, set¬ 
ting forth the facts upon which his 
title to the goods and chattels is 
based."—Ungar Bulck Co v Thum. 
158 A. 810, 104 Pa.Super 818— 

Dutchess Underwear Corp v Swan 
Mfg Co. 75 Pa.Dl8t. & Co 185, 46 
Sch.LegRea 180—Bender v Hazle¬ 
ton Nat. Bank, Com.Pl., 88 LuzLeg 
Reg 88 

(2) Under sudi statute the decla¬ 
ration or complaint must disclose 
plaintiff's source of tltla—^Dutchess 
Underwear Corp. v Swan Mfg Co., 
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Buprar—Haugh v Miller, QuarSesa, 
62 York Leg Rec 161 

(8) Plaintiff under such statute, 
is not reguired to set up a title 
good against the whole world, but 
it is necessarv to show a good title 
as against defendant in possession 
—Gallagher v Motors Finance Cor¬ 
poration, 161 A. 587 105 Pa.Super 
355—Ungar Buick Co v Thum 158 
A. 810, 104 Pa.Super 318—De Cour- 
sey V Cosner, 156 A. 544, 108 Pa. 
Super 229—Ricofirdl Motor Car Co, 
Inc. V Weinstein, 98 Pa.Super 41— 
Landau's, Ina v Hornby, Com.Pl, 85 
Ltiz.Leg Reg 141—Commercial Cred¬ 
it Co V Walner, 18 WestCoXuJ 211 

(4) Mere general allegations that 
the goods were purchased and paid 
for by plaintiff with his own money 
are insufficient as to the source of 
plaintiffs title.—^Dutchess Under¬ 
wear Corp y Swan Mfg Co, 75 
Pa.Dist. & Co 185, 46 Sch.LegR6C. 
180—Sobzack v Swartz, 17 PaJllst. 
& Co 744, 88 La(fic.Jur 94. 

(5) Where defendant claimed no 
interest in goods and chattels except 
that given him by lease from plain¬ 
tiff, plaintiff need not allege prior ti¬ 
tle —Kindig V Werts, 176 Au 769, 116 
Pa.Super 456—^Landau's, Inc. v 
Hornby, Com.Pl, 85 Luz-LegReg 141 
—54 OJ p 506 note 2 [a] (1). 

(6) Declaration which states that 
title in and to goods and chattels has 
at all times lawfully been in plain¬ 
tiff herein sufficiently sets forth the 
facts on which plaintiff’s title to 
property was based, since this fairly 
implies that plaintiff was producer 
of the prox>erty and absolute asser¬ 
tion of original ownership is suffi¬ 
cient.—Dutchess Underwear Corp v 
Swan Mfg Co., 75 Pa.Dist. & Co 186, 
46 Sch.LegRee. 180 

(7) Other constructions or appli¬ 
cations of statute.—Via v Hoemer, 
Pa.Com.PL, 56 Dauph.Co 197—64 GL 
J p 506 note 2 Ca] (2)-(4> 
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If plaintiff bases lus nglit of recovery on a spe¬ 
cial ownership in the property, he must in his 
complaint set out the facts in relation thereto,^* 
but if the facts alleged show plaintiff to be the 
owner of the property, it is not a fatal defect that 
he erroneously denominates his interest as a spe¬ 
cial property 80 Where several persons join in an 
action of replevin, the declaration or statement must 
allege a joint ownership or joint nght to posses¬ 
sion 81 In an action by a husband and wife joint¬ 
ly, the declaration must show the wife’s title to the 
property 88 

Property %n defendant is not pleaded by an av¬ 
erment m the complaint that defendant '^acquired” 
the property 88 

In actions before a justice of the peace it has 
been held unnecessary in some junsdictions to al¬ 
lege ownership, since right to possession is all that 
need be alleged.84 

b to Possession 

In an action of replevin the complaint should allege 
that the plaintiff Is entitled to the possession of the 
property 

Since replevin is a possessory action the com¬ 
plaint should allege that plaintiff is entitled to the 
possession of the property,85 but this need not be 
allied in express terms,88 it being sufficient if the 
complaint alleges facts which show that he is so 
entitled 87 

It has been held, however, that it is not a suffi- 
aent allegation of plaintiff’s nght to possession to 


allege merely that he is the owner of the prop- 
erty,88 or that it is wrongfully detamed by defend- 
ant,88 or to allege both ownership and a wrong¬ 
ful detention,®® since the ownership and nght 
of possession may be in different persons,®^ and 
the allegation of wrongful detention is merely 
a conclusion of law,®® but on the contrary it has 
been held that it is sufficient if the complaint al¬ 
leges both ownership in plaintiff and a wrongful 
detention by defendant,®® or if it merely alleges 
that plamtiff is the owner of the property ®4 An 
allegation of right to immediate possession, with¬ 
out allegation of either general or special owner¬ 
ship, IS bad for the reason that the allegation of 
right to possession, standing alone, is a legal con¬ 
clusion.®® 

Where plaintiff relies on a special ownership in 
the property, he must set out in his complamt the 
facts m rdation thereto which entitle him to its 
possession ®5 If it is alleged that plaintiff is the 
owner and entitled to possession, it is not necessary 
to allege that he is lawfully entitled to the prop¬ 
erty ®7 

c. Bight to Possession at Commencement of 
Action 

In a replevin action the allegatlone In the complaint 
of the plamtlfTs ownership and right of possession must 
bo as of the time that the action Is Instituted 

Since plaintiff must have an immediate nght to 
possession at the commencement of the action, 
as considered supra § 42, the allegations in the 
declaration or complamt of his ownership and 


79 Neb—Paxton v Learn, 76 NW 
1096. 55 Neb 459 
54 C J p 506 note 99 
80k. Ohio—^Robinson v Fitch, 26 
Ohio Bt. 659 

81. Fa.—Asure r Hankele, 71 Pa. 
Super 805 

88. Ind.—Gentry ▼ Barkis, 6 Blackf 
261 

83. Or—Goodwin v Tuttle, 141 P 
1120, 70 Or 424. 

BL ISo —Studebaker Bros Mfff Co 
V Davis, 119 S W 532, 187 MoJ^p 
58 

54 C J p 506 note 6 

85. JLrk.—^Lee v Waaner, 47 SW2d 
88. 186 Ark. 874. 

Cal—Credit Bureau of San Dleso v 
Horeth, 189 P2d 962, 60 CaUlLppSd 

47 

P^a.—•Harman-Hiill Co v Burton, 148 
So 298 106 Fla. 409 
Ind.—^Manlove v Mafffart, 41 NS1.2d 
688, 111 IndJLpp 898—Central 

Trust Go V Duncan, 168 NBL 606, 
92 IndJ^p 224 

Miss.—North v Delta Chevrolet Co, 
194 So 478, 188 Miss. 262. 


Nev—Perl v Jeffers, 298 P 658, 58 
Nev 49 

NY—Kennedy v Schroeder, 85 NT 
S 2d 886, reversed on other grounds 
40 NTS 2d 611, 265 AppJDiv 725 

Pa.—Bufford v SilUck. Com PL, 40 
I^ack Jur 155, 58 York Leg Bee. 186 

54 CJ p 506 note 8 

Replevin as possessory action see su¬ 
pra 6 4 

86. Mo —^Rankin v Wyatt, App, 49 
SW2d 243, transferred, see 78 S 
W2d 764, 885 Mo 628, 94 AJJ.R. 
941. 

54 C J p 506 note 9 

87 Mo—Rankin v wyatt, supra. 

Pa.—Peoples Outfitting Co v Eok- 
enrode, Com.Pl, 81 Luz LegJEleg 
862 

54 CJr p 506 note 10 

88. Ind.—Entsxnlnger v Jackson, 78 
Ind. 144 

89 Minn.—Loomis v Youle, 1 
175 

NY—Scofield V Whitelegge, 49 N 
T 259, 12 AbbPr,NS, 820. 

102 


90. US —^Midland Contracting Co v 
Toledo Fdy, etc., Co, UL, 154 F 
797, 83 CCA. 489 

9L US—Midland Contracting Co v 
Toledo Fdy, etc., Co, supra. 

Ind.—Entsminger v Jackson, 78 Ind. 
144 

98. NY—Scofield V Vyhitelegge. 49 
NY 259, 12 AbbPr,NS, 820 

98. Ohio—Grever v Taylor, 42 NB 
829 53 Ohio St 62L 

54 C J p 606 note 16 

94. NT—^Pattlson v Adams, Lalor 
426 

54 C J P 506 note 17 

95. Colo—Street v Sederburg, 92 P 
29, 41 Colo 128 

Utah.—Corpus Juris died la Sleller 
V Gerber, 199 P 2d 562, 664 

96. Neb.—Norcross v Baldwin, 70 
NW 511, 50 Neb 886 

54 CJ p 606 note 19 

TTnder express provlsloas of statute 

Conn.—Robinson v Atterbury, 66 A. 
2d 598, 185 Conn. 517. 

97 Mo —Stoker v Crane, 46 Mo 26A 
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the right of possession must be as of the time that 
the action is instituted,^^ and it is not suffiaent to 
allege that he was so entitled on some specified 
date which was prior to the institution of the ac¬ 
tion,®* even though it is further alleged that plan- 
tiif demanded possession of the property,^ and that 
defendant still wrongfully detains it® Ho\ve\er, 
if in addition to an allegation of ownership and 
right to possession on a certain prior date, it is 
alleged that plaintiff was then in possession 
defendant wTongfully took the property, the rght 
to possession at the time of the action is sufficient¬ 
ly alleged.® 

It need not be alleged in express terms that plain¬ 
tiff is entitled to the •possession at the time the 
action IS instituted if facts are alleged which show 
that he is so entitled,^ and if it is alleged generally 
that plamtiff is the owmer and is entitled to the 
possession of the property, it is not necessary to 
allege expressly that he is entitled to the immediate 
possession,® particularl> where it is further alleged 
that defendant wrongfully took and detained the 
property ® A complaint alleging that plamtifTs as¬ 
signor W3.S the owner until assignment and that 
previous to the commencement of the action plain¬ 
tiff w*as assigncQ the property is good against a 
general demurrer^ Allegations as to owmership 
and nght to possession, if made in the present tense, 
are suffiaent as to nght to possession at the time 
the action is commenced,® and tbs is true, although 
the complamt was not filed until se\eral da^s after 
Its verification ® 

A mere allegation of o^vne^shlp is not a suffi¬ 
cient allegation of ngnt to possession at the com¬ 
mencement of the suit,^® since the owner may not 


be entitled to possession,^^ but the complaint should 
state facts from wrhich it can be inferred wnth rea¬ 
sonable certamty that plaintiff is so entitled^® 

§ 149. -Description and Value of Prop¬ 

erty 

a Description 
b Value 

& Bescnption 

In an action of replevin the complaint muat describe 
the property sought to be recovered with reasonable eer^ 
tainty 

As a general rule, sometimes under statutes ex¬ 
pressly so providmg, the complaint in an action 
of reple\m must describe the propert> sought to 
be reco\eredi® Reference to a description in an 
exhibit, attached to the complaint, is insufficient to 
remedy a failure of the complaint to descnbe the 
property where the exhibit constitutes no part 
of the complamt^^ The complaint must descnbe 
the propert} with reasonable certamtj,!® more par- 
ticu^ant> being required in such an action where 
the property itself is sought to be recovered than 
m trespass, case, or tro\e'-, where the action is 
merely for damages,^® although, where the stat¬ 
ute reqmres an affidavit to be delnered to the 
shenff particularly descnbirg the property, the 
complaint need not descnbe the property with the 
same particularity as the affida\it^7 

The descnption must be suffiaent to identify the 
property, and to enable the officer to distinguish 
It from other propert> of like character,^® and to 
enable defendant to know what property he is 
charged with detaining in order that he may pre- 


08. CaJL—Credit Bureau of San Die- 
go V Horeth, 189 P 2d 962. 60 CaL 
App2d 47 

Kan.—Corpiui Jlixls dted in Cherry- 
vale Inv Co V Dillman. 11 P 2d 
681, 186 Kan. 699 

Mo—Ball V Bavla, App, 107 SW2d 
87—^Berry v Adams, App, 71 S W 
2d 126 

Or—Tlvlch V Kalafate. 92 P2d 178 
162 Or 866—Winter v He^den, 87 
P2d 871, 149 Or 20 

Pa.—Greenberg: v Goldman Stores 
Corporation, 178 A. 528, 117 Pa.Su- 
per 559 

64 C J p 507 note 22 

99 Or—Almada v Vandecar, 185 P 
907 94 Or 515 

64 aJ P 507 note 28 

1 Mont—Chan v Slater. 82 P 657, 
88 Mont 155 

9. Mont—Chan v Slater, supra. 

54 C J p 607 note 25 

8. Cal—Harris v Smith, 64 P 409, 
182 Cal. 816. 


4. Ark.—^Lane v Alexander, 271 S.W 
710, 16S Ark. 700 

64 C J p 607 note 27 

5. Wis —Smith V Wisconsin Inv 
Co. 89 XW 829. 114 Wis 151 

6. Wis —Smith V Wisconsin Inv 
Co, supra. 

7 Cal—Golden v Fischer, 149 P 
797, 27 Cal App 271. 

8. Utah.—James v Jensen. 167 P 
827, 50 Utah 485 

9 Utah.—James v Jensen, supra. 

10 Utah -^Bush v Bush, 184 P 823 

I 55 Utah 287 

11. Utah.—^Bush v Bush, supra. 

12. Utah.—Bush v Bush, supra. 

18. Iowa.—Filer v Myers, 294 NW 
282, 229 Iowa 114 

Pa.—^Rocco V Muenz, Com PI., 81 
WestColi.J 868 

54 C*J P 507 note 86 
Object of apeoifio desoriptlon re¬ 
quired by statute is to enable the 
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proper ofilcer to take the property 
and deliver it to plainti£e.—Sheets Oil 
Co V Fruehauf Trailer Co, 12 XE.2d 
504, 213 Ind. 814 

14. Mo —American Clay Mach Co v 
Sedalia Brick, etc Co, 160 SW 
902, 174 MoA.pp 483 

115 Ariz.—Beltran v Boll, 7 P 2d 248, 
39 Ariz. 417 

|Or—Ylvich V Kalafate. 92 P2d 178, 
162 Or 365 

Pa.—Haugrh v Miller, QuarSess., 62 
York Lieg: Bee. 161 
54 C J P 507 note 86 
Pleading: in action to recover fixture 
see Fixtures ( 62 

19. Ind.—Hoks V Applegate, 92 Ind. 
570 

;17. XT—Clemmons v Brinn. 72 X 
Y S 1066, 36 Misc. 157 

18. Kan.—Smith v McCoole, 46 P 
988. 5 KanA.pp 713 
54 C J P 508 note 89. 
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pare his defense to the action hut if the prop' 
erty is thus clearly identified, the description is 
sufl5cicnt,20 and if the identity of the property is 
shown, an error in the description is not fatal 
So also, where circumstances render a specific de¬ 
scription impossible, a more general description 
may be sufficient if the circumstances are stated by 
way of excuse and are a sufficient excuse If 
the property has undergone a material change, it 
must be descnoed as it existed at the commence¬ 
ment of the suit.-^ 

As shares of stock in a corporation cannot be 
replevied, the complaint must describe or refer 
to the certificates representing such shares of 
stock.^* Since mone> may not be replencd save 
in the exceptional case of specific identifiable 
money, the complaint in replevin for money must 
brmg the case wnth n the exception, and a com¬ 
plaint is msuffiaent where it fails to show that 
the money soLgnt to be reco\ered is certam spe¬ 
cific mone}, segr^ated and set apart or specifical¬ 
ly identined.23 

Where the property sovghi iS an undivided pari 
of a quantity of property, uniform in quality and 
value and susceptible of fair and equal dins on by 
count, measurement, or weight, the description of 
the property sought, as such undivided fractional 
part, is sufficiently speafic^® 


b Value 

The authorities are not in agreement on the ques¬ 
tion whether in an action of replevin It is necessary that 
the complaint allege the value of the property 

There is some conflict of authority as to the 
necessity of alleging m the complaint the value 
of the property sought to be recovered, it having 
been held m some cases that no allegation of value 
is necessary, as m case of actions brought m 
courts of general junsdiction,^^ or that it is not 
necessary if the action is in the detinuit,^^ and that 
an allegation of value, if made, is a mere mat¬ 
ter of form.*® 

On the other hand, it has been held that there 
must be an allegation of value,at least where 
plaintiff seeks to recover the value of the property 
if possession thereof cannot be dehvered to him,** 
and that the allegahon of value is a material alle¬ 
gation.** It has been held in some cases that a 
general allegation of value is sufficient without stat¬ 
ing separately the value of the different articles 
sought to be recovered,*4 although it has also been 
held that the separate value of each article must 
be stated ®* 

The value of the property must be alleged where 
such allegation is required by statute** Under a 
statute requiring that the value of the property must 
be found, the complamt must all^ value, so 


19 Or—^EVumers* Loan, eta, Co v 
Hansen, 260 P 999, 123 Or 73 

64 O.J p 608 note 40 

sa Idaho —Cknrpus Jlizls dted in 
Gtordon v Loer, (i5 P 2d 148 67 Ida¬ 
ho 369 

Ind.—Sheets Oil Co v Fruehauf 
Trailer CO, 12 XR2d 604, 218 Ind. 
814. 

54 aJ p 608 note 41. 

Sesczlptioiis held snflicieat 

Idaho—Gordon v Loer 65 P2d 148, 
57 Idaho 269 

Ind.—Sheets Oil Co v Fruehauf 
Trailer Co. 12 NR2d 604, 213 Ind. 
814 

Or—^Ylvich V Halafate, 92 P2d 178, 
162 Or 865 

Pa.—Haugh ▼ Miller, QuarSess.. 62 
Tork Leg Rea 161 

54 CLJ p 508 note 41 [a] 

SL EaxL—^Barse Live-Stock Commis¬ 
sion Co V Tomer, 44 P 987, 66 
Kan. 77a 

54 G.J p 508 note 42 

aa. Cal —Orchardson ▼ Christie, 157 
P 547, 30 CalJ^pp 8 

54 C J p 508 note 43 

as. He.—Wingate v Smith, 20 Me. 
287 

54 CJr p 508 noU 44. 

adi Cal —^Lamus v Bngwicht, 179 P 
485, 39 CaLApp 62a 


Shares of stock in corporation as 
subject to replevin see supra $ 9 
25. Iowa.—Snier v Myers, 294 KW 
232. 229 Iowa 114 

Money as subject to replevin see su¬ 
pra $ 12 

Estoppel to assert lack of segrega¬ 
tion 

In action to replevin moneys held 
by clerk of municipal court, allega¬ 
tion that defendants were estopped 
to assert that money was not segre¬ 
gated so as to be subject of replevin, 
by statement of clerk that he would 
not deliver the money until he had 
a court order or until parties had 
agreed concerning disposition of the 
money, did not obviate requirement 
that plaintiff affirmatively show in 
his pleadings that money was segre¬ 
gated and, hence, a proper subject 
of replevliL—Filer v Myers, supra. 

28. Minn.—Fllingboe v Brakken, 80 
NW 669, 86 Minn. 156 

87 CaJ—Rathbun v HiU, 19 P 2d 64, 
129 CalJVpp 601 

Nev—Johnson v Johnson, 27 P2d 
632, 55 Hev 109 
64 C J p 509 note 5L 

88. NM.—Trujillo v Tucker, 171 P 
788, 24 HM. 839 

89 NT—Root V Woodruff, 6 HUl 
418. 


30 Mo—^Fsrgusson v Comfort, 184 
S W 1192 194 MoJLpp 428 
54 CJ p 609 note 54. 

3L SJ>—^Eads V Wagner, 163 NW 
802, 85 S D 547 
54 aJ p 509 note 65 
Purpose of allegation of vslna is 
to enable plaintiff's damage to be as¬ 
sessed, and to enable defendant to 
obtain security or assurance of pay¬ 
ment for deprivation of replevied 
chattels or consequent damage.— 
Hipsley V Hipsley, 60 NTS 2d 10. 
186 Mlsa 458 
IBsrket or intsinslo vains 
Pa.—Best V Red Oak Coal Co., Com. 
PI.. 44 Sch.Leg Rea 10 

88. Mont—Lomme v Sweeney, 1 
Mont 584, affirmed 22 Wall 208. 22 
L.Ed. 727 

33. Colo—Tucker V Parks, IP 427 
7 Colo 62 

34. Ind.—Wood V Rathman, 108 N 
E 126, 68 Ind.App 229 

54 C J p 509 note 58 

38. Ey—^Amerlcan-G e r m a n Nat 
Bank v Gray, eta. Hardware Oo, 
110 SW 898, 88 EyL. 547 

36. AUegatioa held suffiolent 
Mo—^B£artindale v. BCall, App., 182 
SW2d 1041. 
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that issue may he joined thereon*^ Under a 
statute requiring the afHdaMt to state the \alue, 
when the affidavit so states it, an allegation in the 
petition is unnecessary 

§ ISO. -Allegations of Taking, Deten¬ 

tion, and Possession by Defendant 
a. In general 

b Negating taking for tax assessment, 
or under process 

a. In Qeneral 

A wrongful taking or detention of the property sought 
to be recovered must be alleged In the complaint In an 
action of replevin 

The complaint must not only allege ownership 
or right of possession in plamtiff, as considered 
supra § 148, but in order to state a cause of ac¬ 
tion m replevin it must allege either a ^’“ongful 
taking or a wrong^l detention of the property by 
defendant ,5® but, having sufficiently alleged a 
wrongful taking, it need not in terms allege deten¬ 
tion,^® although It is proper to do so when neces¬ 
sary to make the complaint conform to the writ 
At common law replevm was spoken of as be¬ 
ing in the cepit or in the detinet,^^ it being neces¬ 
sary in the former to allege a wrongful taku^,^® 
but not a wrongful detention,^ which was neces¬ 
sary only m the latter,^® although counts m the 
cepit and detmet might be joined.^® 


Under the statutes, it is held that the formal 
distinctions between repte\in in the cepit and de- 
tnet have generally been done away with,^^ and, 
the gist of tne action being defendant’s wrongful 
detention, th s nust be alleged in the complaint,^® 
but It IS no: necessary to a’lege a wrongful tak- 
on’ess: 3o:h are re**ea on to state a cause 
of actio^i Vv hile the al.egat.on of wrongful de¬ 
tention reed not be made m express terms,®! it 
must be made ■'►ntn reference to defendant,®® and 
as of the ti-ne w^en the acaon is instituted,®® 
and tVs is orc^nanH, as far as defendant’s con¬ 
nection wnth the property' is concerned, all that 
IS necessarj ®^ A complamt which alleges that 
plaintiff w'as and is the ovmer and in possession of 
the property, alleges that plaintiff was in posses¬ 
sion at the time of the act on, and, hence, shows 
plaintiff had no cause of actioiL®® 

A statute which requii-es that where the action 
IS founded on a wrongful detention, the complaint 
must set out the facts showing that the detention 
was wrongful must be complied with,®® but if the 
complaint alleges a wrongful taking, it is not nec¬ 
essary to set out the facts showing that the de¬ 
tention was wrongful ®7 WTiere the action is based 
on a wrongful detention, allegations as to the cir¬ 
cumstances under which defendant obtained pos¬ 
session are mere surplusage.®® It has been held 
that a\erments as to cause of detention are merely 
formal averments not xnakmg an issue®® In an 


87. Mont.—Sennessy Co v Wairner 
220 P 101, 69 Mont 46 

88. Mo—Schaffer v lUdwesch 16 
Mo 387—Marshall v Moore, 124 S 
W 685 146 MoJLpp 618 

Statement of value in affidavit see 
supra S 100 

89. Ariz.—Beltran v Roll, 7 P 2d 248, 
29 Ariz. 417 

Mont—Harri v Isaac, 107 P2d 137, 
111 Mont 152. 

Kev—Perl v Jeffers, 298 P 658, 58 
Nev 49 

N* Y —Hoffermaa v Simmons 49 N B 
2d 528, 299 NY 449-^Rader v Sim¬ 
mons, 49 NK2d 528, 290 NY 449, 
motion denied 49 NE.2d 634, 290 N 
Y 668—^Rivera v Simmons 49 N 
B.2d 628, 290 NY 449--Smith v 
Simmons, 49 NB.2d 623, 290 NY 
449—MUler v O'Brien's Fireproof 
Storage Warehouse, 288 NYS 866, 
248 AppDlv 761. 

Pa.—Wolcott V Aguero, 100 Pa.Super 
576—Bender v Hazleton Nat Bank, 
Gom.PL. 38 l4UZ.IjegJteg 83 

54 aj p 509 note 66 

Wrongful taUng or detention by de¬ 
fendant generally see supra 99 68- 
55 

40l KT—Hoffman v Markham, 84 
NY& 508, 88 Hun 18. 


41. Wla—Dawes v Glasgow, 1 
Pinn. 171. 

48. Neb—Hale v Wlgton. 29 NW 
177, 20 Neb 83 

43. Minn.—Colt v Waples, 1 Minn. 
134 

54 CJ p 509 note 70 

44. NY—Hoffman v 34 

NYS 508, 88 Hun 18 

45. NY—Hoffman v Markham, su- 
pra- 

46. Ark.—Cox v. Grace, 10 Ark 86 
54 CJ p 509 note 78 

47 US—Denver Onyx, etc., Mfg 
Co V Reynolds, Colo., 72 F 464, 
18 CCJL 688 

Neb—Hale v Wlgton, 29 NW 177, 
20 Neb 83 

48. Mont—^ECennessy Ca v Wagner, 
220 P 101, 69 Mont 46 
54 aJ p 509 note 76 
DedBiratlon. wliieh merdiy alleges 
unjust deten t ion is sufficient to put 
defendant to a plea.—^Dulsberg v 
Crowley, DONJ.. 54 FSupp 865 

49 US—Denver Onyx, eta, Mfg 
Co T Reimolds, Colo., 72 F 464, 
18CC,A 638 
54 a J p 510 note 77 
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SO Mont—Chestnut v Sales, 121 P. 
481, 44 Mont 534. 

51. Cal—Visher v Smith, 27 P 650, 
91 CaL 260 
54 CJ p 510 note 79 

58. Ind.—Louisville, etc., R. Co v. 

Payne, 2 NE. 582, 103 Ind 1S8 
Mo —Crawshaw v Wright 5 MoApp. 
677 

63. SD—E>nnel v Atlas RL Oo 
147 NW 272, 84 SD lOL 
54 C J P 510 note 81. 

54. Neb—Hale v Wigton, 29 NW 
177, 20 Neb 88 

54 OJ p 510 note 82. 

55. CaL—Carman \ Ross, 29 P SlO. 
64 CaL 249 

56. NY—Selfret v Kraft IS NY 
CivJroa 821 

54 CLJ p 510 note 84. 

67. NY—Gowing v Warner, 62 N 
Y a 797, 80 Miaa 598 

58. NY—Scognamillo v PassareMl, 
142 NYS 3S2, 157 App Div 428 
reversed on other grounds 105 N 
B. 199, 310NY 550 

159 Iowa.—Banks v Lohmeler, 176 
^ N W 789, 188 Iowa 722. 



§§ 150-152 


REPLEVIN 


77 C J S 


action against an officer to recover property under 
writs of attachment issued m separate suits, the 
complaint need not state in separate counts what 
part of the property was taken under each writ*® 

Officers seeking to replevy property taken from 
them after seizure under an attachment must allege 
facts showing that the property was subject to at- 
tachment*! 

b. N^ldving Taking for Tax Assessment) or 
under Process 

In the absenoe of statute, It need not be alleged In 
the complaint In a replevin action that the property In 
question was not taken for a tax, fine, or assessment 
or seized under execution, attachment, or other process 

Unless required bv statute,®^ it is not necessary 
for the complamt to allege that the property in 
question was not taken for a tax, fine, or assess¬ 
ment or seized under execution, attachment, or oth¬ 
er process ** A requirement that such facts shall 
be stated in the affidavit does not apply to the com¬ 
plaint** In some jurisdictions these allegations 
are required m actions before a justice of the 
peace.** Where plaintiff relies on a waiver of no¬ 
tice of ownership of property seized under proc¬ 
ess, it must be specially pleaded under some stat¬ 
utes ** 

§ 151 —— Averment of Demand 

Where a demand Is a condition precedent to the right 
to maintain an action of replevin the complaint must 
allege a demand 

Where a demand is not a condition precedent to 
the right to maintam an action of replevin, as dis¬ 


cussed supra §§ 65-72, the complaint need not 
all^e a dcinand,®^ and a complaint alleging merely 
a wrongful takmg is sufficient ** Where, however, 
a demand is necessary, as where the property came 
lawfully into defendant’s possession, it has ordi¬ 
narily been held that the complamt must allege a 
demand,*® it being msufficient, where it is not 
alleged that the onginal taking was wrongful, mere¬ 
ly to allege a wrongful detention,^® but on the 
contrary it has been held that, unless the complamt 
affirmatively shows that defendant came lawfully 
into possession of the property, it is sufficient 
to allege a wrongful detention without any allega¬ 
tion of demand.^^ If an allegation of the complaint 
affirmatively shows that defendant came lawfully 
into possession of the property, a demand must be 
alleged.*^® 

§ 152 -Averments as to Damages 

In an action of replevin damage may not be re¬ 
covered unless there Is an allegation of damage. 

Where the complamt demands a return of the 
property or its value and states the value, an ad 
damnum clause is not necessary ,7* but damage 
cannot be recovered unless there is an allegation 
of damage.^* A general all^tion of damage is 
sufficient to authonze a recovery of such damages 
as are the natural and immediate consequence of 
the wrongful acts of defendant complained of,^* 
such as damages for the value of the use of the 
property while wrongfully detamed by defendant,*^* 
although there is some authority to the contrary, 
but special damages cannot be recovered tmless 
speaally pleaded,^* such as damages for an mjury 


eo Iowa.—Glover v ITarey, 60 N 
W 681, 02 Iowa 286 

61. Wla.—Tronson v Union Lum¬ 
bering Co i 38 Wis 203 

ea. Ind.—McCoy v Reck, 60 Ind. 
288 

63. Kav—Ooffpiis dtizlg cited la 
Johnson v Johnson, 27 P 2d 682, 
638, 66 Nev 109 

64 OJ p 610 note 90 

64to ITeb—Daniels r Cola, 81 KW 
491, 21 Nab 166 

54 C.J p 910 note 91. 

65 Ind.—McCoy v Beck, 60 Ind. 288 

64 OJ P 611 note 92 

Complaint in actions before Justice 
of peace generally see Justices of 
the Peace S 81. 

66. Iowa.—Murray v Thlessen, 87 N 
W 672,114 Iowa 657 

67. Conn.—Atlas Ins. Co V. Gibbs, 
188 A. 690 121 Conn. 188 

KT—Ford Motor Co v Olsrder, 86 
MTS 2d 601. 264 AppDlV 421. 

64 CJ p 611 note 94. 


68. Mont—Chestnut v Sales, 121 P 
481, 44 Mont 684 

SC—Ladson v Mostowltg, 28 SJD. 
49. 46 aCL 888 

69 MT—Heating ft Plumbing Fi¬ 
nance Corporation v Kuhn, 271 N 
YS 162, 161 Misc. 610—People v 
Lauer, 141 MTS 299, 80 Misa 436 
64 CJ p 611 note 96 
70u Ind.—Combs v Bays, 49 M F. 

868, 19 IndApp 268 
64 CJ p 611 note 97 
7L Wls—Oleson v Merrm, 20 Wla 
462, 91 Am.D 428 
64 CJ p 511 note 98 
72. Ind.—Hoover v Lewin, 106 MJffl. 

400, 66 Ind.App 367 
54 CJ p 511 note 99 

78, Mont—Woods v Berry, 14 P 
768, 7 Mont 195 
64 C J p 511 note 1. 

74. Cal—Martin v Hollins, 6 P2d 
899, 118 Cal.App 661. 

64CJ p 611 note 2 

Damages In replevin action see infra 
SS 262-291. 


75. Mo—Universal Credit Co v Ax- 
tell, 124 SW2d 665, 288 MoJlpp 
864—State ez ret Stevenson v 
American Surety CO., App., 74 S W 
2d 1094 

64 CJ p 611 note 8 

78. Conn.—^Blakeslee Ca v Rlgo, 109 
A. 178, 94 Conn. 481. 

54 CJ p 611 note 4. 

77 La.—Chachere v Moses George 
ft Son, App, 166 So 588 
54 CJ p 612 note 6 

78. Aria —Oorpns Juris died la 
Stephens v Foster, 51 P 2d 248, 261, 
46 Axis 891. 

Mo—^Universal Credit Co v Axtell, 
124 SW2d 555, 233 Mo App 854 
Wyo—Oorpns Jnrls dted in Hein v 
Marcante. 118 P2d 940, 947, 57 
Wyo 109 

64 C J p 612 note 6 
Prayer for damages in certain sum 
for wrongful detention of property 
would not authorize entry of Judg¬ 
ment for more than nominal dam¬ 
ages, when not supported by allega¬ 
tions of fact as grounds for the re- 
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to the property while in defendant’s possessions^ 
or da m ages for prospective eammgs*o Where 
damages are claimed, a failure to allege in terms 
the nonpaj-ment of damages does not render the 
complaint had.®l 

Under a statute providing that where the prop¬ 
erty has not been taken by the sheriff or has been 
returned to defendant, the action may proceed as 
one for damages only and plaintiff shall be entitled 
to such damages as are nght and proper, uhere 
plaintiff sues for specific property and damages for 
Its detention, it is not necessary that the complaint 
should be amended m order to authonze a recoverj 
of damages for the value of the propertj*, \ihere it 
is taken by the officer and subsequently returned to 
defendant because no bond is given by plaintiff 
but m order that plaintiff may avail himself of a 
statute, providing that, if the return of the officer 
on the writ shows a failure to take the properly, 
but that defendant has been summoned, plaintiff 
may declare and prosecute the action for reco\er> 
of the value of the property and damages for the 
taking or detention as if he had thus commenced 
his action, there must be a chaise not merely of 
purpose but of pleading, and plamtiff must declare 


his action as for value before he can so prosecute 

it83 

Depreciation tn value The depreciation m value 
of the property detained generally is not a damage 
to be specially pleaded,^^ but there is some au- 
thorxtj for the rule that depreciation in \alue by 
injU-> .s not a natural conseqjence ansmg from the 
wrongtu^ detention within the rule aPowing recov¬ 
ery* under a general allegation of damages 

Ercutplary dai ages The facts on which a claim 
for exemplary damages are based must as a rule 
be specially p^eaded,^^ although it has been held 
that if outrage or oppression attended the wrong¬ 
ful taking, such facts need not be pleaded.^^ 

§ 153 Cross-Complaint 

Under some statutes relief may be sought In an ac¬ 
tion of replevin by the filing of a cross-complaint or 
cross-petition 

Under some statutes or codes of practice, under 
proper circumstances, relief may be sought in a 
reple\in action by the fihng of a cross-complaint 
or cross-petit*oa S8 Where the statute so provides, 
new parties may be brought m under a cross-com¬ 
plaint where it is made apparent that their presence 


list prayed for—^Barslund v Ander¬ 
son. 108 P 2d 23 106 Colo 238 

79 Neb —Armagost v Risina. 7S N 
W 584, 54 Neb 763 

54 CJ p 512 note 7 

80 AUsaatioiis Tteld i***^? ** n 't 

In replevin action for recovery of 
formula for production of motion pic¬ 
ture films, allegation that plalntifCs 
could have received royalties amount¬ 
ing to two hundred thousand dol¬ 
lars a month from the formula was 
too remote, uncertain, emd specula¬ 
tive on which to base claim for spe¬ 
cial damages.—^Reed v Molony, 101 
P2d 176, 38 CalAppSd 406 
81. Cal—^Los Angeles Furniture Co 
V Hansen, 188 P 292, 46 CaLApp 
5 

88; Ohio —Pugh V Galloway, 10 
Ohio St 488 

88. Miss.—Grissom v General Con¬ 
tract Purchase Corp, 4 So 2d 808, 
191 Miss 742 
waiver by defendant 
In replevin defendant had right hy 
default in Joining issue to waive his 
defense to claim for possession, and 
by such default defendant did not 
waive for plalnttfl his duty to follow 
procedural reauirements of statute 
relating to declaration and prosecu¬ 
tion of action for recovery of value if 
officer's return on writ of replevin 
shows failure to take the property 
but that defendant has been sum¬ 
moned.—Grissom v. General Contract 
Purchase Corp., supra. 


84. Cal-—Morris v Allen, 121 P 690, 
17 CaLApp 684 
54 OJ p 612 note 10 

88. Neb—Whitney v "lie^on, 51 N 
W 972, 84 Neb 448 

86. Minn.—Northern Timber Prod¬ 
ucts Co V Stone-Ordean-Wells Co 
173 NW 439, 148 Minn. 200 

54 C J p 512 note 12 

87. Pa.—Schofield v Ferrers, 46 Pa. 
488 

88. Cal —Spencer Hennelly, Iiimited, 
V Bank of America Nat. Trust & 
Savings Assn, 122 P2d 652, 19 
Cal 2d 686 

Set-off and counterclaim in action of 
replevin see supra 5 82 
Ososa psttUon for return of pro per ty 
Statute authorizing Judgment in la^ 
vor of a defendant in replevin claim¬ 
ing a light to the return of the prop¬ 
erty does not necessarily mean that 
he must plead his claimed right by 
answer rather than cross petition.— 
Brandtjen & Kluge v Lucas, 109 P 
2d 197, 158 Kkn. 188 
posssssion vesting in defendant pen^ 
dente lite 

While passing of plalntUTs right 
to possession of property at com¬ 
mencement of action to defendant be¬ 
fore Judgment is properly affirma¬ 
tive defense, cross complaint is per¬ 
missible.—Moakovitz V Ijs Francois. 
8 P.2d 1049, 121 Cal App 810. 

107 


Oause unrelated to plalntiirs cause 
of action 

In replevin action by alleged pur¬ 
chaser and his theft insurer to recov¬ 
er automobile, in which defendant 
filed answer and Joined issue claiming 
he was owner, where petition stated 
no caiue of action against an original 
seller who had issued two bills of 
sale enabling that sellex's purchaser 
to obtain two title certificates to 
which plaintiffs and defendant traced 
their claims, and original seller 
claimed no right, title or interest in 
automobile sought to he replevied, 
defendant's cross petition against the 
original seller to recover whatever 
damages defendant might sustain if 
plaintiffs prevailed, based apparently 
on theory of breach of warranty, was 
unrelated to plalntlflC' cause of ac¬ 
tion, and permitting defendant to Join 
original seller resulted in misjoinder 
of causes—Poteet v Simmons, 229 
P2d 747. 171 Kan. 86 

Detezmination of intezests of plain- 
tUTs children 

In claim and delivery to recover 
deeds, defendant s cross complaint 
seeking determination of certain in¬ 
terests of minor children of plaintiff 
and her husband who executed deeds 
was demurrable, since matter was 
no defense to action.—Johnson v 
Johnson, 27 P 2d 632. 65 Nev 109 

Gross oonqtflalnt held sufficient 
I Cal —Moskovitz v Le Franooia, 8 P 
I 2d 1049, 121 CaLApp 310 
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IS essential to the complete determination of the 
controversy betr^'cen parties already before the 
courL^s Where a c^oss-complaint which is other¬ 
wise not objectionable is filed, it is not vulnerable 
to a demurrer if it contains a prayer for conver¬ 
sion in addition to ocher rehef sought®® 

§ 154. Plea, Answer, or Affidavit of Defense 
in General 
a. General principles 
b Pleading different defenses 

a. General Pnociples 

In an action of replevin there can be no Issue for 
trial unless the defendant flies a plea or answer 

As m avil actions generally, in replevin it is 
necessary that defendant file a plea or answer, 
or there can be no trial for want of an issue 
The form and efrect of the common-law pleadings 
by defendant m repleiin have been considerably 
modified by the statutes ®^ A plea of confession and 
avoidance is untenable m a replevin action wherein 
the nght to possession of the property is the dom¬ 
inant issue®® A plea of the general issue or a 
general demal is not compulsory,®^ but defendant 
may, if he so desires, plead his defenses specifical¬ 
ly,®® m which case his answer wnll be subject to 
the ordinary rules of pleading ®® The plea or an¬ 
swer must therefore state the facts on which de¬ 
fendant relics and not matters of evidence,®^ or 
legal conclusions,®® and it need not negative mat¬ 
ters of defense to the matter alleged®® A plea 
which IS merely fn\olous or impertment may be 


disregarded or stricken on motion.^ A plea in abate¬ 
ment, and not a motion to quash, is the proper ob¬ 
jection to a variance between the wnt and declara¬ 
tion.® 

Negative preg^iani A denial that defendant took 
"and” earned away the property is a negative preg¬ 
nant, and therefore bad,® and where plamtiff claims 
under a chattel mortgage, a denial that he is entitled 
to possession by virtue of any chattel mortgage 
executed, acknowledged, or delivered by the owner 
IS a negative pregnant* 

Damages Special damages resulting from plam- 
tifPs seizure of the property must be speaally al¬ 
leged m order that defendant may recover them,® 
and where the nght to claim damages depends on a 
wrongful seizure by plaintiff, the answer must deny 
plaintiffs nght to possession.® 

Counterclaim m an answer may be stneken when 
not permitted in replevm ^ Where plaintiff obtained 
property under a wnt of replevin, an answer deny- 
mg plaintiff’s right of possession of the property 
and demanding its return was an answer but not 
a counterclaim, notwithstanding it was labeled 
"counterclaim.”® 

b Pleading Different Defenses 

In an action of replevin the defendant may plead at 
many aeveral mattere aa he may deem neceseary for 
hie defenee. 

As m ovxl actions generally, defendant m replevin 
may plead more than one plea,® he bemg entitled to 
plead as many several matters as he may deem 
necessary for his defense,^® but these separate mat- 


89l Cal.—Spencer Eennelly, Limited, 

V Bank of America Xat. Trust A 
Savinas Ass n, 122 P 2d 552, 19 Gal 
2d 686 

sa Cal.—Spencer Kennelly. Limited, 

V Bank of America Xat. Trust A 
Savlnaa Ass n. supra. 

91. XM—Elsbera v Haurln. 48 P 
690, 9 X2C. 645 

aa. lowa^-^ansen v Bffey, 10 Iowa 
827. 

Mo—Gibson v Mozier. 9 Mo 256. 

93. Mo.—State ex reL Booker v 
Bland, 197 SW2d 967, SS5 Mo 786 

Pisa lisld not bad 

In replevin to recover policies on 
plalntUTs life from his divorced wife, 
named as beneficiary, allegations that 
defendant i»aid premiums on policies 
from her own funds and had lien on, 
and vested interest In, policies to ex¬ 
tent of Buch premiums did not plead 
confession and avoidance so as to 
nullify general denial.—State ex rel 
Boekerv Bland, supra. 

94, Neb—BandaU v Gross, 98 NW 


223, 67 Neb 255—Westover v Van- 
doran, 46 NW 47. 29 Neb 653 

Plea of general issue or general de¬ 
nial see infra § 155 

85. Neb—Bandall v Gross, 98 NW 
228, 67 Neb 256—Westover v Van- 
doran, 46 NW 47, 29 Neb 652 

99. Neb—Randall v Gross, 98 NW 
223, 67 Neb 255 

54 CJ* P 512 note 20 

Plea or answer held lasnffloieat 

S C—Weaver Piano Co v Curtis, 156 
SR 291, 158 SC 117 

54 C J p 512 note 20 [b] 

97 HL—Alwood V Rnckman, 21 HL 
200 

9a Pa.—Weed v Hfll, 2 Milea 122 

99 Ind.—Welker v Appleman, 90 
NR 85. 44 Ind.App 699 

54 C.J p 613 note 28 

1. Fa.—Lovett v Bnrkhardt; 44 Fa. 
178 

a Ark.—Brown v. Peevey, 6 Ark. 

87. 

108 


a Mont—^Bach v Montana Lumber, 
etc., Co. 89 P 291, 16 Mont 845 
4i Colo—Sargent v Chapman, 66 P 
194, 12 ColoJlpp 629 
5 Arlz.—Palmer v. ReUy. 97 P2d 
209, 54 Ariz. 466 

Colo—Corpiu dbzis dted in Johnson 
Oil, Inc. V Rogers. 87 P2d 8, 10, 
103 Colo 44L 
64 CJ p 618 note 80. 
a Mo—Stockham v Leach, 288 a 
W 858, 210 MoApp 407 
54 CJ p 518 note 81. 

7. Iowa.—Richards v Hellen, 188 N 
W 898, 158 Iowa 66 
Counterclaim in. replevin see supra 6 
83 

Cross complaint in replevin see su¬ 
pra 9 153 

a Mo—Young V Griesbauer, App, 
188 aw 2d 917 

a Ark.—Davis v. Calvert, 17 Ark. 
85 

64 CJ p 516 note 1. 

la Ark.—Davis v Calvert supra. 
Ky —Scott y. Hughes* 9 BJCon. 104. 



77 C J S 


REPLEVIN 


§§ 154-156 


ters of defense should be distinctly and sei)arately 
pleaded.li 

Inconsistent defenses Under and subject to the 
rules governing the pleading of inconsistent defenses 
in avil actions generally, defendant m replevin maj 
plead botii non cepit and property m himself or a 
stranger,12 or he may plead both an absolute ard 
a qualified ownership of the property,!® or no de¬ 
mise and no rent m arrear,!^ or he may set up a 
general denial and a justification in his answer 
where they are separately pleaded,!® notwnthstanding 
the latter might be proved under the general de¬ 
nial 1® If defendant m addition to the general de¬ 
nial pleads separate defenses in which plaintiffs 
ownerdup of the proper^ and the fact of its 
detention by defendant are admitted, the general 
denial can be considered only as a demal of plam- 
tiff s right to immediate possession and the wrong¬ 
fulness of the detention by defendant!^ 

§ 155 . -General Issues and General De¬ 

nials 

In an action of replevin for a wrongful detention 
the general Issue Is non detinet, although under seme 
statutes the general Issue Is not guilty and under various 
codes the defendant In a proper ease may plead the 
general denial 

At common law the general issue was non cepit,i® 
which disavows all connection i\ith, and claim to, the 
property,!® admits that the property is m plainbff,^® 
and the capaaty of plainbfiE to sue.®! Since the 
statutes have enlarged the action to include a 


wro-'gful detention, as discussed supra § 54, where 
tne action is brought for such detention, the general 
^ssue IS non detinet,®® which has been held to be 
the onlv proper plea,®® and which admits the wrong¬ 
ful taking li a wrongful taking as well as a wrong¬ 
ful detent.on is alleged,®’^ and also admits that the 
property is in plaintiff,®® and in such a case the 
plea of non cepit is improper,®® as it tenders an im¬ 
material issue ®" Where se\ eral defendants are sued 
for a wrongful detention, each may plead non detmet 
separately ®® 

WTiere the action is for a wrongful taking non 
detmet is not a proper plea,®® but if both a wrong¬ 
ful taking and a wrongful detention are alleged 
the answer should traverse the taking as well as 
the detention.®® 

Under soire statutes the general issue is not 
guilty,®! and this is a proper answer,®® and m some 
jurisdictions it is held that ''not guilty” is the only 
p’ea allowable®® 

Under the codes defendant m a proper case may 
plead the general denial ®^ An answer denj mg gen- 
eran> and specifically each and e\ery allegation 
of a complaint except that of possession by defend¬ 
ant IS m effect a general demal ®® An affirmative 
answ*er is unnecessary after a general demal ®® 

I 156 -Denial of PlaintifiPs Title 

In an action of replevin the defendant may file a 
plea or answer specially denying the plalntlfPs owner¬ 
ship of the property 


11. Ind.—Martin v Ray. 1 Blackf 
291 

54 ajr p 516 note 2 

12. TT S —Dickson v Mathers Super 
Ark., 7 F Gas No 3 S98a, Hempst. 
65 

54 C J p 516 note 5 
Inconsistent defenses generally see 
Pleading 8 125 

18. Pa.—Hartshorns v Seeds, 1 
ChestCo 460 
54 C J p 516 note 6 
14. SC—'Van Holten v Lewis, 12 
SCL. 12 

15 Neb —-Williams v Bikenberry, 
84 NW 873 22 Neb 210 
54 C J p 516 note 8 
la Neb —WUliaxns v Bikenberry, 
supra. 

17. Kan.—Yandle v Crane, 18 Kan. 
844. 

18. Mo—Gibson T Mozier, 9 Mo 
256 

54 (U p 518 note 85 
Wrongful taking aa put In leaue by 
plea of non cepit see Infra 8 170 a 
( 8 ). 

18. Minn.—Lewis v. Budk^ 7 
104, 82 78. 


20. HL—Van Namee v Bradley, 69 

111 299 

54 C J p 513 note 87 
2L Ma—-Pope V Jackson, 65 Me. 
162 

22. HL—Amos V Sinnott. 5 Ill 440 
54CJ p 514 note 41. 

23. Ohio —-Kelley v Blakeley, 2 
Ohio Dec., Reprint, 261, 2 West. 
LuMonth. 15L 

24. DL—Simmons v Jenkins. 76 HL 
479 

25. DL—Van Namee v Bradley, 69 
Til 299 

54 CJ p 514 note 44. 

28. D1—Amos v Sinnott, 5 HI. 440 
Md.—^Lewis V B. F Scblichter Co, 

112 A. 282.187 Md. 217 

27. DL—-Amos y Sinnott, 5 DL 440 
Ind.—Walpole v Smltb, 4 Bladkf 

804 

28. DL—Boyd V. McAdams, 16 DL 
146 

29. Ark.—Davis v Calvert, 17 Ark. 
86 

30. Md.—Hiser v Webster, 114 A. 
897, 189 Md. 286 

54 Cjr p 514 note 48. 

109 


3L Miss.—Wells V Bullock, 5 So 2d 
686, 192 Miaa 847 
54 C J p 514 note 49 
Plea of not guilty operates as de¬ 
nial that plaintiff was entitled to pos¬ 
session.—-Wells V Bullock, supra. 

33. Mass —D*Arcy v Steuer, 60 NJB. 
405, 179 Mass. 40 

38. Miss.—General Motors Accept¬ 
ance Corporation v Shoemaka, 6 
So 2d 809, 198 Miss 446—Porter 
Hardware Ca v Peacock; 91 So 
856, 139 Miss. 129 

Oensral issue is only issns psrmis- 
sLble in replevin.—-Price v. Haney, 
164 So 590, 174 Miss. 176 

84b Neb—Schmitt, etc.. Co v Maho¬ 
ney, 82 NW 99, 60 Neb 20 
64 aJ p 514 note 52. 

Allegations put In issue by general 
denial see infra 8 170 a. 

88. ND—RosaaU v Amundson, 59 
NW 477, 4 NJ) 112 

38. Ind.—Indiana Znv, etc., Coi. ▼ 
Whisman, 188 NJS. 612, 85 IndJkpp. 
^ 109 
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While plaintifiTs ownet^hip of the property may 
be put in issue by a general demal, as considered 
infra § 170 a (2), a plea or answer speaally denjing 
plaintiffs ownership of the property is not de¬ 
murrable as failing to state facts sufficient to con¬ 
stitute a defense 87 This denial must, however, be 
in such form as to put in issue the allegations as 
to plaintiffs ownership or right to possession in 
the complaint,88 and the plea or answer should al¬ 
lege who is the owner of the property, otherwise it 
will be msufficient89 

§ 157. — Title in Defendant or Third Per¬ 
son 

A plea of property In defendant or In a third per¬ 
son Is a good plea In bar or In abatement In ait action 
of replevin 

In an action of reple^ in a plea of property m de¬ 
fendant or m some third person is a good plea in 
bar^8 or in abatement,^! and a plea and not an 
avowry is the proper means of alleging such a 
claim,^8 defendant should in the same plea 

traverse plaintiffs allegation of owmership or right 
of property,^8 which traverse raises the material 
issue to be tned,^^ and should aver property m him¬ 
self,^® the averment of property bemg by way of 
inducement,^® and not traversable®^ Such plea 
closes the issue as to plamtifPs nght and does not 
require a reply,®® and it also admits the taking and 
detention of the property®® If plaintiff was en¬ 
titled to possession at the commencement of the ac¬ 
tion, but his right ceased and vested m defendant 
pnor to judgment, defendant must affirmatively al¬ 
lege such facts.8® 

Speaal interest in defendant must be speaally 


pleaded-Si A plea of property in another should 
state whether it is m defendant or a third person,®® 
and if m a third person such person should be 
named ,88 but where defendant demes plaintiff’s 
title and claims title in himself, he need not set out 
the source of his title 8® Where property m a third 
person is a good defense without defendant con¬ 
necting him^ielf therewith, a plea of title in a third 
person need not contain allegations showing the 
connection between defendant and the title plead- 
ed.85 A plea of property m a stranger and m plam- 
tiff is a good plea in bar or in abatement 86 A plea 
of property in defendant is improper where he has 
merely sazed the property for nonpayment of rent®" 

Demurrer to answer settmg up a hen does not 
admit such a hen 88 

§ 158 -Taking or Detention under Pro¬ 

cess 

In an action of replevin against a public officer a 
plea of Justification under execution, attachment or 
other process must set forth facts wnlch If proved will 
constitute a good defense to the action 

While there is some conflict of authority as to 
whether in an action of replevin against a public 
officer justification under execution, attachment, 
or other process must be speaally pleaded or ma> 
be shown under the general issue, as discussed infra 
§ 170, if such a plea is filed it must, m order to be 
suffiaent, set forth facts which if proved will con¬ 
stitute a good defense to the action 8® Where the 
property is taken on execution, the answer must al¬ 
lege the rendition of a judgment against the execu¬ 
tion defendant,®® and that the execution was issued 
thereon,81 and was m full force and unsatisfied at 


87 Cal —CarmaA v Roas, 29 P 510, 
64 CaL 249 

SD—HiU V Walsh. 61 NW 440, 6 
SJ> 421 

38. Cal —Rlchairdsozi v Omlth, 29 
Cal 529 

54 G J p 514 note 60 

39 ir Y —Anstice v Holmes. 8 Den 
244. 

40u U S —Dermott v Wallach. D C 
1 Black 96 17LBd.50 
54 GJ* p 514 note 62 

41. Vt—Boston Type, etc, Pdy v 
Spooner 5 Vt. 96 

46L ILL—IL. A. W Acceptance Corp 

V Chemidk, 148 A. 783 49 R.L 484 

48. R.L —lu A W Acceptance Corp 

V Chemick, snpra. 

54 CU p 515 note 65 

4A US.—^Dermott v Wallach, DC., 
1 Black 96. 17 liBOL 50 
54 CU p 615 note 66. 


45. R.L—L. A W Acceptance Corp 

V Chemick. 148 A 788. 49 ILL 434. 

46 ILL— It A W Acceptance Corp 

V Chemick, anpra. 

54 CJ p 615 note 68 

47 R.I—A W Acceptance Corp 

V Chemick, supra. 

48. Ind.—Landers v George, 40 
Ind. 160 

49 Dl—Kem v Potter, 71 HI 19 

sa Cal—^Hoskovitz v Le PYancois, 
8 P2d 1049, 121 CalApp 310 

51. Colo—^Hason Tires Sales Co v 
Mason Tire, etc.. Co, 218 P 117, 
78 Colo 42 

58. NT —Anstice v Holmes. 8 Den. 
244 

63. NT—Anstice v Holmes supxa. 
64 C J p 515 note 74 

54. Iowa.—Whitaker ▼. Sigler, 44 
Iowa 419 

54 G.J p 515 note 75 


56 NY—StoweU ▼ Otis, 71 NT 
86 

54 aj p 515 note 77 

Property in third person as good de¬ 
fense see supra 6 80 

56. Mo —Phillips V Townsend, 4 Mo 
lOL 

67 Pa.—^Fleming v Heitshu, 8 Pa. 
DisL 715 

58, NC.—Maoney v Ingram, 78 N 
C 96 

54 C J p 515 note 80 

59. Mich.—Belden v Laing, 8 
600 

54CJ p 615 note 82 

30 Mich.—^Heyman v Coveil, 86 
Mich. 157 

Nev—McDonald v Prescott, 2 Nev 
109, 90 Am.D 617 

6L Mich.—fieyman v. Coveil, 86 
Mich. 157. 


no 
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the time of the levy,®* and that the property was j 
taken in pursuance of its authonty ®® 

The answer must also show that defendant was 
an oflScer,®** and that the process was issued b> 
competent authorit>%®® and it must describe such 
process with sufficient certamty and particulant> 
to show Its nature,®® and to show whether it was 
against the person or property of the execution de¬ 
fendant ,®7 It has been held, however, that it is not 
necessary that the execution or other process under 
which defendant justifies or a copy thereof should 
be filed with the answer ®® 

It has been held that the answer must also allege 
that the property belonged to the defendant in the 
process,®® and was taken as his propert>,«® and that 
It was subject to be so taken,^i and, in addition to 
these allegations, it should traverse p^amtifFs allega¬ 
tion of ownership If, however, a plea, althougn 
insufficient as a plea of justification by reason of 
the omission of necessary allegations, alleges that 
the property belonged to a third person and was 
not the property of plaintiff, it is good as a plea 


of property m a stranger, and the other allegations 
ma> be treated as surplusage.^® The plea of jus¬ 
tification under attachment need not aver a re- 
I tum,^® although the contrary has been held.^® 

§ 159 -Affidavit of Defense 

I Where required by statute, the defendant mutt file 
an affidavit cf defense to the plaintiff’s declaration or 
complaint In replevin 

Wliere required by statute, defendant must file an 
affidavit of defense to plaintiff’s declaration or com¬ 
plaint m replevin^® The fact that the property 
I sought uras not found in the possession of defendant 
I or any third person does not relieve defendant of 

* the necessit> of filing an affidaMt of defense The 
afiidaMt of defense is not necessary if plamtiff fails 

I to state in his declaration the facts on wduch he 

* claims title and right to possession.*^® The suffi- 
' ciency of such an affida\ it in an action of replevin 
I must be determined by the same rules that control 

in other actions where like affidavits are required.^® 
f The affidavit must state frankly and fairly the facts 
j that support the claim advanced,®® and any subject 


02. m.—Dayton v 29 HI. 525 

54C J p 515 note 86 
63. IlL—^Dayton v Try, sninraL 
04. Nev—McDonald v Prescott, 2 
Nev 109 90 Am-D 517 
65 Mo—IPlentsre v Priest, 58 Mo 
540 

66. Ind.—Parsley v Huston, 8 
Bla<U 348 
54 C.J p 516 note 89 
67 Ind.—Debord v La Hue, 26 Ind. 
212 

54 C.J p 516 note 90 
68. Iowa.—Hinffsbury v Buchanan, 
11 Iowa 887 
54 C J p 516 note 91. 

69 Ind.—Olds V Andrews^ 66 Ind. 
147 

54 OJ p 516 note 93 
70 l Ml<dL—Heyman v Oovell, 86 
MKdL 157 

71. Ind.—Olds V Andrews, 66 Ind 
147 

72. HL—Schemerhom v. Mitchell, 15 
HLApp 418 

78. Wyo—Dobson v Owens, 40 P 
442, 6 Wyo 325 
54 CJr p 516 note 96 

74. Oolo—McCraw v Welch, 8 Ctolo 
284. 

Ind—^Levl T. Darling; 28 Ind 497 

75. NJ—Brown ▼ Blssett, 21 N.J 
Law 46 

76. Pa.—TCaoftnann & Baer Co v 
Landau, 93 Pa.Super <467—Hast¬ 
ings V Neely, 82 PaDlst.&Go 448 
—Benner v Dnderkoffler. 80 Pa 
Di8t.&Go 275, 44 DaupIuCo 146— 
Rasmussen v. Preston, ConaPL, 80 


Del Co 894—Alden MacLellan, Inc., 

V Baime, Com PI, 18 LehCoLJ 
232—Pleklo \ Pieldo. Com.PL, 88 
Luz-LegReg 869—Landaus, Inc., 

V Hornby Com.Pl., 85 LuaLeg 
Reg 141—Senowedb v Eanon, 
Com PI, 88 Luz.Legjaeg 241— 
Pennsylvania Power 6: Li^t Co v 
Folk, Com.Pl, 5 Sch.Reg 117 

Abolition of affidavit of defense un¬ 
der Pennsylvania practice see 
Pleading 5 177 b 

SexOevia statutes or praotios act ss 
oontroUing 

Prior to adoption of rules of dvll 
procedure affidavit of defense in re¬ 
plevin action was governed by stat¬ 
utes relating to replevin, and not by 
the Practice Act, 12 PS 5 882 et 
seq, except by rule of court—Alden 
MacLellan, Ina, v Baime, Pa.C6m. 
PI 18 Leh.CoLJ' 252—Atias Auto¬ 
mobile Finance Corp v Jacobs, Pa. 
CorlPL, 59 MontgCo 276—54 CJ p 
516 note 14 [a] 

Purpose of statute 
Pa.—^Russ Soda Fountain Co ▼ Vic¬ 
tor Pastry Shoppe, 190 A. 376, 125 
PaSuper 452 

77. Pa.—Hoyt Carson, 60 Pa. 

Super 172 

78L Pa.—Forsyth v. Stumbaugh, 13 
PaJ>l8t 839, 29 PaCo 476 

79. Pa—Hastings v Neely, 82 Pa 
Diet & Co 448 
54 C.J p 616 note 14. 

AdBIdavlt hdd snlBofent 
Pa—National Cash Register Go v 
Ansell, 189 A. 788, 125 PaSuper 
809—Industrial Loan Soc. v Reed,] 
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ITS A. 639 117 PaJSnpM' 669—^Cni- 
versa! Credit Co v McNair, 17 Pa 
Dist&Co 877—Automobile Bank¬ 
ing Corporation v Mentser, 14 Pa 
Dist&Co 689 42 Lanc.L.Rev 247, 
44 York LegRec. 135—^Rasmussen 
V Preston, Com.PL, 30 Del Go 894 
—Senowech v Kanon, Com.PL. 88 
LuaLeg Reg 241—Atlas Automo¬ 
bile Finance Corp v Jacobs, Com. 
PL, 59 MontgCo 276 
54 OJ p 516 note 14 [bj 

Affidavit held iasnffioisnt 
Pa—Hastings v Neely, 82 PaJDist A 
Co 448—H. Handel A Co v. Lei- 
bovich, 16 PaDist A Co 568— 

Frlel-Benihelm Co v Simons, Com. 
PI, 47 Dauph.Co 57—Alden Mac¬ 
Lellan, Inc., V Baima CbmPL, 18 
Leh.CoLJ 252 
54 aJ p 516 note 14 [cl 

Oounterolaim admitting bailment- 
lessor’s ownership of cash register, 
that it had been leased to tenant, 
existence of lease between tenant 
and landlord, tenant’s default on 
such lease, amount of rentals dua 
and distraint for unpaid renta was 
sufficient to Justify seizure of cash 
register under a distress for unpaid 
rents—National Cash Register Co. 
V Ansell, 189 A 788, 125 Pa.Snper. 
309 

8a Pa.— CL L T Corporation v Gro- 
aick, 167 A 440, 110 PaJSuper 165 
—Hastings v Neely, 82 PaJDist. A 
Co 443—Automobile TtoniHriy Cor¬ 
poration V Mentzer, 14 PaJDist. A 
Co 639 42 LanaLJEUv. 247, *44 

York LegRsc. 135. 

54 aJ p 517 note 15. 
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of defense set up must be speafically averred and 
nothmg left to inference.*! Where defendant gives 
bond and retains the property, his affidavit of de¬ 
fense must allege that he is the owner of the goods ** 

Time for filing The statutory pro\isions relative 
to the time for fihng an affidavit of defense must be 
comphed with.8S Where the affidaMt of defense is 
to be filed within a certain time after filing of plain¬ 
tiffs statement, it need not be filed until after the 
filing of the statement and subsequent notice there¬ 
of M 

§ 160. Avowry or Cognizance Justifying Dis¬ 
tress 

At common law, in replevin of property aelzetf under 
a distress for rent, an avowry or cognizance must show 
specifically the defendant's title to the demised prem¬ 
ises. 

At common law, m replevin of property seized 
under a distress for rent, an ai owry or cognizance 
must show specifically defendant’s title to the de¬ 
mised premises** An early English statute was 
passed to meet the difficulty of knowing who the 
tenant was, and dispensed w'lth the naming of any 
person certam as tenant, but it left the necessity 
for showing specifically the landlord’s title, as at 
common law** In order to obviate the difficulty 
of stating speafically the landlord’s title a later 
statute was enacted which made it sufficient for de¬ 
fendants in replevin to avow or make cognizance 
generally without setting forth the title of the land¬ 
lord or lessor,*7 and under similar statutes m ju¬ 
risdictions in the United States,** a general avow¬ 


ry without setting out title is sufficient,** although 
It must show all the essential facts giving the right 
to distrain,** and the existence of a demise at a 
certain rent mentioned must be averred, as well as 
enjoyment under it durmg the time m wrhich the 
rent accrued, and that such rent remains due,*! ^nd 
that the goods were distrained on the demised 
premises ®* 

While the rent reserved must be accurately stated, 
the rent in arrears need not be alleged,** nor need 
the avowry show that the goods distramed belonged 
to the tenant** While it is not necessary to set 
forth the warrant and affidavit in the avowry, a 
general averment of the distress bemg sufficient,** 
and the avowry, if defective, cannot be aided by 
settmg forth the distress warrant and affidavit,** if 
It sets out a defective affidavit, the avowiy is de- 
murrable.*^ 

Several avowries may be made by defendant jus¬ 
tifying in different rights ** 

In avowing as executor for a distress for rent, 
the avowant must show affirmati\ely that the rent 
fell due before his testator’s death ** 

Property in defendant cannot be urged as a de¬ 
fense by means of an avowry ! 

§ 161. Avowry or Cognizance Justifynbg 
Taking under Execution 

An avowry In replevin justifying the taking of the 
property under a fieri facias must aver that It was the 
property of the defendant in execution and subject to 
execution 


81. Pa.—Hastings v Neely, 32 Pa. 
Dlst. & Co 443—Automobile Bank¬ 
ing Corporation v Mentzer, 14 Pa. 
Dlst. & Co 689. 42 Lanc.L.Rev 247, 
44 York LegRec. 135 
54 C J P 517 note 16 

88. Pa.—Wright v Rooth, 80 Pa. 
rust. 296 

83- Pa.—Grlesmer v. Hill, 74 A. 
429. 225 Pa. 545 

8ito Pa.—-Wildoner v Dodaon, 23 Pa. 
Dist. 417, 41 Pa.Co 89 

85. KT—Nichols V. Dusenbury. 2 
NT 283 

54 CJ p 517 note 23 
“Avowry" defined generally aee the 
CJSw definition Avowry 7 G.JS 
p 1311 

A oognisanee Is a species of an¬ 
swer in the a.ction of replevin by 
which defendant acknowledges the 
taking of the goods which are the 
subject matter of the action, and also 
that he has no title to them, but 
justifies the taking on the ground 
that It was done by ths command of 


one who was entitled to the property 
—Black 

88. Eng—Banks v Angell, 7 A. & 
E. 848, 34 E.CI^ 489, 112 Reprint 
687 

87 NT—HiU V Stocking, 6 Hill 
277 

54 OJ p 517 note 27. 

88. NT—HUl V Stocking, supra. 

54 C.J p 617 note 28 

Repeal of statute 
Act of March 21, 1772, 1 SnLIa, 
370 18 PS 5 1822, providing for a 
general avowry was superseded by 
Replevin Act of April 19. 1901, PIj. 

88 as amended by Act of March 19, 
1928, PLi. 14.—Hastings v Neely, 82 
PaJ>ist. A Co 448 

89. Del.—Taylor v Moore, S X>eL 6 
64 GLJ p 517 note 29 

9a NT—HiU V Stocking, 6 HUl 
277 

54 CJr p 518 note SA 

91. NT—HIU V Stocking, supra. 

54 OJ p 618 note 81. ‘ 
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98. Pa.—^Thomas v Pierce, 1 Chest. 
Co 408 

93. Ky—Lougee v Colton, 9 Dana 
128 

54 C J p 518 note 38 

94. Ind—Applegate v. Crawford, 2 
Ind. 579 

64 CU p 518 note 84. 

9B NT—iWebber v Shearman, 8 
HUl 20 

64 CJ p 618 note 85 

96 NT—HUl V Stocking, 6 Hill 
277 

97 Miss.—Dudley v Harvey, 69 
Miss. 84 

9a US—Ross V Holtzman, DC., 
20 FCas.No 12,075. 8 Cranch CC 
891. 

9a NT—WMght V. WUllaxns, 5 
Cow 888 

1. Pa.—Fleming v Heitshu, 7 DeL 
Co 467 

R.L—Ij. a. W Acceptance Corp v 
Chernick. 148 A. 788, 49 R.L 434. 
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An avowry in replevin justifying the taking of 
the property under a hen facias must a\er that iz 
was the property of defendant in execution and 
subject to execution ^ 

§ 162. Plea to Avowry or Cognizance 

A plea in bar to an avowry in an action of re¬ 
plevin must be sufficiently certain and speclflc to dem¬ 
onstrate the Insufficiency of the allegations there n 

In an action of replevin a plea in bar to an 
avowry must be sufficiently certain and speafic to 
demonstrate the insufficiency of the allegations 
therein * A p’ea to an a\o\\ry is bad if it does not 
answer all that it professes to ans\^er,^ or if it 
tenders an immaterial issue,^ or lahere it combines 
with it a demurrer to the same matter ^ 

Plamtiff in replevin may plead several pleas to 
the avowry or cognizance of defer dant,^ but it 
seems tiiat a plea which attempts to ans\\*er two 
distinct avownes is bad, although it alleges that 
the preimses and the rent mentioned in both a\ovr- 
nes are the same^ It has been held that a plea 
to an avowry or cognizance need not allege ary* 
place of talang, but that it is sufficient if it reters to 
the property mentioned m the declaration and 
avowry 9 If plamtiff means to make the place 
material, he must, m his plea in bar or replication 
to the avowry, traverse the taking in the place al¬ 
leged m the avowry, and take issue thereon.^^^ 

§ 163. Particular Pleas 

To an avowry In case of distress fbr rent the plain¬ 
tiff In replevin may plead no rent In arrear or non ten¬ 
ure, or he may set up new matter In avoidance of the 
bar Interposed by the avowry 

To an avowry in case of distress for rent, plain¬ 
tiff m replevm may plead no rent in arrear^^ or 


non tenure,or he may set up new matter in avoid¬ 
ance of the bar interposed by the avowry Thus, 
plairtiff may plead to defendant's avowry any 
marer showing an abuse or the dist’-ess, or any 
tudawf..! or illegal proceedings oy defendant, after 
the taki*:g,i^ as, for exar"p!e, matter shownng de- 
tetcart to be a trespasser ab initio^s So, a plea 
vhtch sets up as ansver to the 2 L\ 0 \'Ty that the 
landlord Cid not ha-ve lawful cause to sue out the 
vnt presents an issue which the tenant has a right 
to propound.!® 

The plea de injuria sua propna, etc, to ar 
aiovry or cogmzarce, has beer ^e^d bad on special 
demurrer The pendency of an attachment execu¬ 
tion must be pleaded m abatement ard not in bar 
A plea of tender, to an avowry^ or cognizance, need 
not say tout tenps pnst, or make a profert of the 
xnorey m court!® WTiere defendant is an officer 
bolding process, if he justifies or a\ows under that 
process the taking of the goods of plamtiff in re- 
pIe•»^n, plaintiff in such case may deny the wnt by 
nul tiel record, or he may traverse the matter of 
mere fact alleged m the plea or a\o\vry,20 |)ut, if 
the process is against a third person not plaintiff, 
the denial of property becomes the material allega¬ 
tion, and plaintiff will not be permitted to pass by 
this tra\erse and deny the matters m the introduc¬ 
tory part of the plea although set out m the form of 
avowry®! A plea that betore the taking under a 
distress the property was seized under a wnt of 
replevin which did not allege delivery of the neces¬ 
sary affidavit and bond to the officer seizing the 
property is bad.®® 

§ 164. Replication or Reply 

in an action of replevin a general denial may doee 
the issues and a reply Is unnecessary. 


a. Ey—mion ▼ TVHght 4 JJ 
Silarsh. 254—Whittington v Oeeiv 
ing, 8 J.J.Uar8h. 684 

3. Pa.—Maaael ▼ Beath, 5 Phlla. 

11 . 

54 C J p 519 note 44. 

^ NY —Nichola v Dnsenbury. 2 
NT 283 

54 C J p 519 note 45 

6b HL—James v Dnnlap, 8 HL 481. 

54 CJr p 519 note 46 

Sm Fa.—liutz V Browne, 10 FaJDist 
855, 26 Pa.Co 47 

7 Ey—Roberta v Tennell, 4 LitL 
286 

& NT—Nichola v Dosenbnry, 2 
NT 288 

64 OJ p 519 note 49 

a. NT—^odd V Fox, 9 Cow 259 
77C JS—8 


IOl NT—Gardzisr ▼ Sumphrey 10 
Johns 63 

11. US—Greer v Nourse, CCDC., 
10 FCas.Xa5.798. 4 Cranch CC 
627 

54 CJ p 619 noteS2. 

STatnre of i^ea 

Such a plea is quasi a general ia- 
sua—^Bloomer v. Juhel, 8 Wend., N 
T. 448 

Ifl. NT—Bloomer ▼ Johel, aupra. 
54 aJ p 519 note 54. 

Noa teauit, is the name of a plea 
in bar in replevin 7>7 which plaintiff 
alleges that he did not hold in man¬ 
ner and form as averred, being given 
in answer to an avowry for rent in 
arrear—Black 46 CJT p 486 

note 31. 

13. NT—Curtis w. Jgdob, 8 Den. 
690 

i 54 OJ p 519 note 55. 
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1^ NH.—Osgood V Green. 86 NEL 
210 

54 CJ p 519 note 57 

16. NT—Hopkins v Hopkina 10 
Johns. 869 

54 CJ p 519 note 58 

13. Hiss.—Hauser v Robbins, 61 
Miss. 551. 

17. NT—^Hopkins v Hopkina, 10 
Johna 869 

54 CJ p 519 note 61. 

18L Pa.—Derham v Berry, 5 Phila. 
475 

19 NT—Hunter v Le Conte. 6 
Cow 728 

90U NJ—Brown v Bissett. 21 NJ* 
Law 267 

2L NJ—Boswell v Green, 25 NJ 
Law 890 

54 C J p 520 note 66 

82. N.T.—MiUiken v. Selye, 6 BOl 
628. 
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In replevin a general denial closes l&e issues and 
a reply is unnecessary However, defendant may, 
if he so elects, plead the specific facts constituting 
his defense, and, if new matter is pleaded m the 
answer requiring a reply, such reply must be filed,24 
or the new matter \\^ll, for the purposes of the 
trial, be taken as true 25 So, it is held in some juns- 
dictions that an answer of property in a third per¬ 
son, or m defendant, in effect denies the property 
or ownership of plaintiff, and is a good plea in bar, 
and completes the issue ^\lthout the necessity of a 
replj 26 Hou e\ er, where defendant pleads propertj^ 
in himself or in others and also by special traverse 
denies that the property belongs to plaintiff in man¬ 
ner and form, etc., plaintifiF should reply by taking 
issue on the traverse and reaffirming the property 
to be in himself in mode and form.27 If permitted 
by statute, plaintiff may reply double m an action 
of repleim 28 

A reply to a counterclaim is necessary where re¬ 
quired by statute or rule of court.28 Under the 
code in some states, requiring a reply onl> when a 
counterclaim is pleaded, no reply is necessary to a 
olea or answer alleging fraud^® or partnership,*^ 
or justification under process ** 

Requisites and sufficiency The rules relating to 
the requisites and suffiaency of replications or 
replies generally are applicable to such pleadings m 
actions of replevin.** Where a reply is necessary. 


plaintiff may all^ therem any new matter not m- 
consistent with the complamt which constitutes a 
defense to new matter in the answer,*4 but a reply 
asserting a new distinct cause of action is im¬ 
proper 2® A replication or reply must answer the 
whole plea,** and should not tender a collateral is¬ 
sue, or it will be demurrable*^ A general aver¬ 
ment of fraud m a replication in replevm is suffi¬ 
cient, It being unnecessary to give the history and 
details of the fraud ** 

In the absence of authority conferred by statute 
or rule of court plaintiff m his reply may not set up 
a counterclaim to defendant’s counterclaim ** If a 
counterclaim may be set up m a reply, it can be 
only to defeat a recovery on a counterclaim in the 
answer, and not for an affirmative judgment on it*® 
There can be no counterclaim or set-off to a mere 
defense *1 

§ 165 Rejoinder 

The general rules governing rejoinden In civil ac¬ 
tions ordinarily apply In actions of replevin 

In the absence of a statute otherwise providmg, 
the general rules governing rejomders ordinarily 
arc apphcable in actions of replevin.** Where the 
defense to an action of replevm was ownership of 
land from which the property was taken, and plam- 
tifFs reply alleged adverse possession of such land, 
it has been held unnecessary that defendant by re¬ 
joinder deny the adverse possession.** 


23 . Kan.—Street v Morgan. 67 P 
448. 64 Kan 85 
54 CJ p 520 note 68 
Argumentative denial of allega¬ 
tions of complaint need not be de¬ 
nied by plaintiff—Hoff v Liester, 200 
P2d 515. 81 WasbuSd 987 

M. Keb—-Westover v Vandoran. 46 
XW 47 29 Keb 652 
54 CJ* p 520 note 69 
Necessity for reply generally see 
Pleading S§ 185-190 
in Penanjrlvaaia I 

(1) Prior to adoption of roles of 
civil procedure, under replevin stat¬ 
ute declaration and affidavit of de¬ 
fense constituted the issues under 
whlA without other pleadings, case 
proceeded to disposttion. 

US—Pbeeniz Mot. Ufe Ins. Co of 
PCartford. Conn., v Reich, DCLPa. 
75 FSupp 886 

Pa.—Stem v Yates, 28 Pa-Dtst. 474. 

(2> But a reply may be reguired 
by rules of court whem affidavit of 
defense Justifles under a distraint 
for rent.—Jackson v. Blair, Inc., 9 
Pa.Di8t.d;Co 17 

(8) A rule of court providing for 
a reply to a oounterclaim has been 


held not applicable in an action of 
replevin—Kurtz v Herbst, 28 Pa. 
Dlst. 809 

86b 27eb—Westover v Vandoran, 46 
NW 47. 29 Neb 652 
54 G.J p 520 note 70 

8& Minn.— WillianEis v Mathews, 14 
NW 577 80 Minn. 181. 

54 CJ p 530 note 71. 

87. NY—Prosser v Woodward, 21 

Wend. 205 j 

54 CJ p 520 note 72 

sa Ohio —Cotter v Doty, 5 Ohio 
898 

54 C J p 520 note 78 

89 Pa.—Keystone Realty A Ins Go 
V Casten, 17 PaJDlst ACo 270 

80 Iowa.—WlUlazns v WUco^ 28 
NW 266, 66 Iowa 65 

81. NC—Buffkin v. Bason, 14 S.B. 
749 110 NC 264. 

88. Minn.—Carlson v Small, 21 N. 
W 787, 82 Minn. 492. 

88. Colo —Zu<&erman v Guthner, 86 
P2d 727, 108 Colo 276. 

54 CJ p 520 note 79 I 
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Re p li es held sufficient 

Colo —Zuckerman v Guthner, su¬ 
pra. 

54 CJ p 520 note 79 [aj 

84L Mo—Menefee v Scally, App, 
247 SW 259 

84 C J p 520 note 80 

80. Iowa.—Head ▼ Hale, 169 NW 
598, 178 Iowa 69 

54 CJ P 521 note 81. 

8a Mo —Phillips V Townsend, 4 
Mo 101. 

87- BL—Mt. Carbon Coal, etc., Co 
V Andrews, 68 BL 176 

sa Mo —Foz V Welwter 46 Mo 181. 

89 Pa.—Tichman v Rubin, 16 Pa. 
Dlst A Co 699 

4a Minn.—Townsend v Minneapolis 
Cold-Storage, eta, Co, 48 NW 682 
46 Minn. 121 

Mo—OoUlns V John Pfingsten Leath¬ 
er Co., 190 SW 990, 196 MoApp 
61L 

4L Minn.—Townsend v Minneapolis 
Cold-46torage, eta, Co., 48 N.W 682, 
46 Minn. 12L 

4a Ky—Tinsley v Ross, 22 SW 
818,15K7L. 4A 

4a zy — Tinsley v. Rosa supra. 
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§ 166 Demurrer 

In a proper case defects In pleadings In actions of 
replevin may be objected to by demurrer 

As m avil acbons generall>, in a proper case de¬ 
fects m pleadings in replevin may be objected to b> 
demurrer in jurisdictions u herein demurrers ha\e 
not been abolished.^^ Thus, defendant may demur 
to a declaration, petition, or complaint on proper 
grounds,45 as, for example, on the grounds that it 
is defective m misstating the form of action,^® or 
in failing to allege plaintifiE’s right to possession,^" 
or a wrongful taking^® or detention,^® or in fai ing 
adequatel> to describe the propeitj,®® or in not al¬ 
leging demand, where defendant obtained possession 
of the property lawfully,or in failing to allege 
the illegality of a tax after averring the taking for 
a tax,®® or in showing affirmatively that title and 
right to possession are m defendant®® An objec¬ 
tion that the declaration, petition, or complaint fails 
to specify the county in which the property is de¬ 
tained should be presented by demurrer ®^ 

On the other hand, in certain cases a demurrer 
is not the proper mode of objecting to a declaration, 
petition, or complaint m replevin.®® A complaint 
which otherwise states a good cause of action and 
the relief demanded is m harmony therewith is not 
demurrable for the mdusion of unnecessary and ir¬ 


relevant allegations and demanding judgment for 
more than the facts warrant.®® A failure to allege 
that the property was in the county in which the 
action uras brought cannot be reached by a genera! 
dem.a:rer,®" but a demurrer on that ground should 
distinctly specify the objecnon,®® and a cemurrer on 
the g-ound that the complamt fails to state facts 
suFc ent to corsutute a cause of action is bad.®* 

DeiKurrer to wnt In a jurisdiction in which the 
writ and declaration have been blended, an objection 
that tie wTit Old not particularly describe the place 
where the c^^attcls were detamed should be raised by 
demiiTrer,®® but the wnt is not demurrable for 
failure to descnbe all the chattels seized,®® or for 
fai*ure to allege their value.®® A demurrer chal¬ 
lenges the wnt and declaration, but not the bond.®® 

Demurrer to plea or answer A general demurrer 
does not he to a plea or answer which presents a 
good defense merely because it also sets up matters 
which are irrelevant®^ An answer alleging a hen 
in defendant, but not alleging the date of accrual, 
cannot be objected to by demurrer ®® Smce, where 
the code system of pleading pre\ails, a general 
denial m replevin puts in issue every fact contained 
m the complamt necessary to maintain the action, 
an answer contammg a general demal is not as a 
whole subject to a general demurrer,®® but, when 

Pla.—Henry v Spitler, 64 So 
745, 67 Fla. 146, Ann.Caii.l916E 
1267 

66. Be^evia. of money 
Demurrer la not the proper mode 
of obJectinsT to a petition to replev> 
money—Knapp v Springmeler, 7 
Ohio Dec., Reprint, 570, t Cln&L».Bul 
1122 . 

56. N'T—Sisson v Bassett, 118 N 
YS 664, 134 AppDiv 58 

67 Or—Waird v HamUn, 142 P 621, 
71 Or 848 

58, Or— ^Sbtx V G^isan, 21 P 810 
17 Or 898 

6P, Or—Marx v Crolsan, supra. 

60. Me—Cate v Merrill, 102 A. 235 
116 Me. 483 

Defects and objections to writ of re¬ 
plevin generally see supra 9 120 

61. Ma—^Pro% 08 t v Jodoln. 186 A. 
818, 126 Me 593 

62. Ma—Provost v Jodoln, supra 
54 G J p 523 note 55 

68, Ma—Provost v Jodom, supra 

64b Cal—^Laughlin v Thomi>son, 18 
P 830, 76 CaL 287 

65. Ind.—Shappendoda ▼ Spencer, 
78 Ind. 128 

66 , Aria—Gila Valley, eta, R. Ca v 
Gila County, 71 P 918, 8 Aria 292. 


44. Mo—Weaver v Laha App, 4 
aw 2d 884. 

Pa—Via V Hoemer, ComPL. 66 
Dauph.Co 197 

Demurrer or exception generally see 
Pleaxiing SS 211-274 
Consideration, of afSOavlt on deamr- 
xer 

Affidavit in replevin action was 
part of the record and could be no¬ 
ticed on demurrer to declaration— 
Martin v Coker, 87 So 2d 772, 204 
Mlsa 576 

Ooiudderatloa of answer to denunrsr 
Pa—Via V Hoemer, Com.Pl., 56 
Dauph.Co 197 

45. Iowa—Eller v Myerw 294 NW 
282, 229 Iowa 114. 

Demnzxer to dedaratloiL anticipating 
defense 

(1) In replevin to recover automo¬ 
bile on which defendant Claimed a 
lien for repairs, where defendant 
died a counterbond and retained pos¬ 
session of automobile, sustaining de¬ 
murrer to declaration alleging that 
defendant refused to let plaintiff 
have automohlle unless a repair bill 
wras paid and that repairs were occa¬ 
sioned by prior negligent repcdrs, but 
not admitting amount of defendants 
bill, was error, since plaintiff merely 
anticipated a defense which need not 
have been pleaded at alL—Wensel ▼ 
Reed, 65 A.2d 648. 161 PaJSuper 488 


(2) Anticipation of defense in 
declaration or complaint in replevin 
see supra S 145 
Illegal oontraot 

Where automobile was sold with¬ 
out assignment of title issued by 
state as required by statute, and 
seller subsequently retook the auto¬ 
mobile, sustaining of seller's demur¬ 
rer to buyer's petition in replevin to 
recover its possession was not er¬ 
ror on the theory that courts will 
not enforce an illegal contract but 
wrill leave parties where they placed 
themselvea—Weaver v. Lake, Mo 
App, 4 SW2d 884 

46. Ark.—Jones v Johnson, 24 Ark. 
260 

47 Ind.—Entsmlnger v Jackson, 78 
Ind. 144 

46, Ind.—Entsmlnger Jackson, 
supra, 

46. Ind.—Entsmlnger v Jackson, 
supra. 

Iowa.—Draper v Ellis, 12 Iowa 816 
50u Md.—Anderson y Stewart, 70 A. 

228 108 Md. 840 
54 CJ P528 note 45 
51 Minn.—Stratton v Allen, 7 

Mtnn 602 

52. Ind.—Andrews y Sellers, 88 HE. 
1101, 11 IndJtpp SOL 

53. Miss.—Young y Terry, 92 So 76, 
129 Miss. 28L 
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pleaded, plaintiff may demur to a further answer 
setting up facts which may be proved mider the 
general denial 

On demurrer to amended petition, the original 
declaration, not ha'iing been made a part thereof, 
cannot be considered.^^ 

Judgment on den urrer Subject to the rules ap¬ 
plicable in civil actions generali}, final judgment 
may be entered on sustaining or overruling a de¬ 
murrer 

§ 167. Amended Pleadmgs 

The right to amend pleadinge is as liberaily accord¬ 
ed In replevin actions as in other causes 

The general rules go\ ernmg amendments of plead¬ 
ings in civil acr.ons usually are applicable in actions 
of replevin The allowance of an amendment 
generally lies withm the discretion of the court,^^ 
and the right to amend is as hberally accorded m 
reple\m actions as in other causes However, 
amendments which are not m furtherance of justice 
are properly refused.^® 

Plaintiff may amend his declaration, petition, or 
complaint m replevm m a proper case<^ An 


amendment is properly allowed which introduces no 
new cause of action but is for the same matter more 
fully or differently laid.^5 Thus, plamtiff may amend 
his declaration, petition, or complaint so as to include 
therein certam articles omitted,^® or to exclude a 
portion of the property originally daimed,^^ and 
he ma> amend a complaint defective in not allegmg 
an> interest in plaintiff,or so as to change his al¬ 
legations of ownership from absolute or general to 
special,^® or vice versa,®® or to tender the issue of 
right to possession as admimstrator of the owner 
or to show plaintiff’s official capacity mstead of his 
individual capaaty,®® or to describe the property 
with greater particulanty,®® or to show a wrongful 
detention,®^ or to omit the claim for damages.®® 
If an affidavit which is used as a pleadmg is defec¬ 
tive m respect of the statement of the right of ao 
tion, it may be amended on motion to quash.®® 

Where the cause of action is not thereby changed, 
the complamt may be amended to conform to the 
evidence®^ as to iht time of the taking,®® the pos¬ 
session of defendant at the time of the commence¬ 
ment of the action,®® and the value of the prop¬ 
erty,®® or so as to set up fraud ®i Likewise, allega¬ 
tions of value may be changed by amendment so as 


67. Idaho—Idaho Placer Min. Oo v 
Green, 98 P 954, 14 Idaho 249 

68 . Misa—^Tounff v Terr^, 92 So 76, 
129 Misa 281 

69 Miss —Towns t. Boarman, 28 
Mlsa 186 

54 C J p 523 note 63 

Final Judsxnent on demurrer general¬ 
ly see Pleading § 274 

7a CaL—Genger \ Albers, 203 P 2d 
669, 90 CaLApp 3d 52 

Pa.—Dealers Credit Corp. v Rex 
Lumber Co, GomPL, 39 Wash.Co 
205 

BaJss of dvil porocednre 

Pa,—^Roeco v Muens, Coni.PL, 81 
West.I..J' 863 

71. Colo—Stokes \ Slirk, 75 P2d 
1041. 101 Colo 591 

2r.J—Qreten v Passaic-Bergen Bot¬ 
tle Oo., 15 A-Sd 644, 125 MJXaw 
387 

XOL—James v James, 88 S.B.2d 168, 
226 N a 899 

BisereftioiL not abused 

XJ—Greten ▼ Passaic-Bergen Bot¬ 
tle Co. 15 A.2d 844, 125 NJTXaw 
887 

7a MT—International Import A 
Bxport Corp v Zpstein, 71 MTS. 
2d 373. 189 Mise. 401. 

Or.—OOnoiis Juzls eitsd in Gordan ▼ 
Briody, 184 P2d 481, 485, 170 Or 
4ia 145 AJi.R. 898. 

54 C.J P 521 note 90 

78. Neb—Hale ▼ Wigton. 29 M.W 
177, 20 Neb 88. 


1 74. Wash.—Ray ▼ Hill, 77 P 2d 1009, 
194 Wash. 321. 

Mmmsr of acgnSzlng titZs 
In replevin action to recover pos¬ 
session of automobUe, where original 
complaint alleged ownership by vir¬ 
tue of an allotment of automobile to 
plaintiff in her year's allowance as 
widow of her husband, permitting 
amendment alleging title by gift inter 
'I’ivos was discretionary—James v 
James, 38 SE2d 168, 226 NC 899 
75. Vt —^Albertson v Bray Wood 
Heel Co. 82 A.2d 125, 118 Vt. 184 
7a Pa.—Donnel v Drake, 16 Montg 
Co llA 

77 CaL—Mills v. Jackson, 127 P 
655. 19 CalJ^pp 695 
7a Mb—Stenson v Lancaster, 165 
&W 1158, 178 MoJlpp 840 
79. Aik.—Strode v HoUand, 283 &. 

W 1078 150 Ark. 122. 

54 CUT p 521 note 9A 
sa Neb —Snekstarf v Butterfield, 
96 NW 654 4 Neb (Unoff.) 808— 
Pekin Plow Co v Wilson, 93 NW 
176, 66 Neb 115 

8 L Iowa.—Brandenburg v Car- 
michasL 185 NW 486, 192 Iowa 
694. 

88 . Pa.—Newman v Globe 
Gb., 119 A. 488, 275 Pa. 87A 
54 GLJ p 521 note 97 

8 a Neb—Nollkamper v Wyatt, 48 
N W 857, 27 Neb 565. 

Or—Qordaa v Briody, 184 P2d 481, 
170 Or 410, 145 AJLR. 898. 
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84. Hffeot of allegation of conver¬ 
sion 

Complaint for possession of shingle 
mill machinery or for Its named val¬ 
ue if delivery could not be had, con¬ 
tained all the essentials of an action 
in replevin and could be amended 
to show wrongful detention, notwith¬ 
standing a conversion was also al¬ 
leged.—Ray V HiU, 77 P2d 1009, 194 
Wash. 331. 

8 a Ind.—Bensch v Farnsworth, 84 
NJS. 751, 87 NE. 284, 9 IndJlpp 
547 

54 C.J P 521 note 99 
8 a Neb—Dodd v Skelton. 91 NW 
548, 65 Neb 685 
54 aJ p 522 note IL 

87 Mich.—^Toledo Pipe Organ Co v 
Paradise Theatre Co., 28 NW2d 
224. 818 Mich. 842 

N T —International Import A Export 
Corp V Ebstein, 71 NTS 2d 878, 
189 Misa 40L 

8 a WIs.—Wadlelgh V Bncklnghain, 
49 N W 745, 80 Wis 230 

89 md.—Meyer-Eiser Bank Liqui- 
dating Committee v. Birruzn, 199 N 
E. 255. 210 Ind. IL 

sa CaL—Cain ▼ Cody, 29 P 778. 8 
CaLUnrepCas. 489 

Minn.—Larson v Johnson, 86 NW 
850, 83 Minn. 851 

9L Iowa.—Eocher v Palmetler, 88 
NW 816. 112 lowaSA 
NO—Joyner v Early, 51 HE. 778, 189 
NO 48. 
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to allege a value larger than that stated in the aB- 
<iavit,®2 or smaller,®® and amencmert of excessne 
allegatioois of value should be allowed when it can 
be done without prejudice.®^ 

Plaintiff generally may not amend so as to set 
up a new cause of action ®5 WTiere, however, a 
cause of action in tort may be amended to state a 
different action ex dehcto, a declaration, petition, or 
complaint m replevin may be amended to one in 
trover,®® and it has been held that, whe^-e personal 
service is had and part of the property cannot be 
found, plaintiff may add a count in tro\ er ®" W’here 
an amended petition is permitted to be filed, it 
relates back to the commencement of the action, 
so that a new action need not be instituted nor a 
redelivery of the property made, as antecedent to the 
right to amend.®® 

Amendment of plea or answer In a proper case 
defendant may be permitted to amend his plea or 
answer®® Defendant may amend his plea or an¬ 
swer so as to demand a return of the property,^ or 
to increase the amount of damages,® or to show that 
plaintiff was represented by counsel in a former 
attadiment suit for the same property and was de¬ 
feated,® or to change the descnption of an execution 
rehed on as justification,® and, where a defective 
answer is not attacked and is suffiaent to inform 
plamtiff that defendant relies on a general demal, 
it IS proper to penmt an amendment properly plead¬ 
ing the general denial® An amendment of an 
affidavit of defense whidi is inconsistent with an 


§§ 167-168 

averment in the original affidavit may be demed.® 

Statement in just.ce*s court may be amended to 
state ijirsdictional facts where the jurisdiction of 
the justice attached notwithstanding the defecti\e 
statement/ or so as to introduce, on appeal from a 
justice of the peace, facts essential to the action ® 

Condittors on granting leave to amend The 
terms on wh cn an amendment may be permitted 
rest ord:nanl> in the sound discretion of the tna^ 
court® Thus, it is in the discretion of the coun 
to reqmre the pajment of all antecedent costs as a 
condition precedent to the allowance of the amend- 
meriui® If tie party fails to comply with the condi¬ 
tions, he only forfeits his right to amend, and in 
such e\ent the pleadings in the case remam preoselj 
in the same condition in which they were before the 
leave to amend was granted and, if such plead¬ 
ings properly present a case, the court should hear 
and determine it on the merits, and it is error for the 
court to make an order dismissing the case for a 
failure to comply with the conditions attached to 
the leave to amend i® 

Time for amendment The general rules as to 
the time for amendments of pleadings or(Lnanl> 
apply m actions of replevin.^® 

§ 168. Supplemental Pleadings 

The oetieral rules governing supplements! pleadings 
In civil actions ordinarily apply In actions of replevin 

General rules regulating supplemental pleadings 


08. Iowa.—^Lieek v Chesley, 67 NW 
580. 98 Iowa 593 
a4CJ p 521 note 4 

93. Colo—Autrey v Bowen, 48 P 
908, 7 Colo App 408 

94. gan.—^McManus v Walters, 61 
P 686, 62 gan. 128 

a4 C.J p 521 note 6 

96 NY —Oospos atuls died la 
International Import & Export 
Corp V Epstein, 71 NTS 2d 873, 
375, 189 Mlsc. 401. 

64 C.J p 521 note 7 

96. CaX—Cenger v Albers, 202 P2d 
569, 90 CalA.pp 2d 52 
64 C. J p 522 note 9 
Change from one form of action In 
tort to another see Pleading 8 
291 h. 

Wheire glatnte aafihorlses dedaara- 
isloa la trover by plaintiff where the 
property is not taken on the writ of 
replevin, the filing of a statement of 
•claim in trover does not oonstitnte 
4 L change in the cause of action.— 
Bird-Sykes Go. v HcNaxnars, 262 EL 
App 862 

Xa trial for asseiimeat of damages 
dn replevin, after entry cf default 


judgment for plaintiff, amendment of 
complaint to add count for conversion 
of goods not in defendant's posses¬ 
sion when writ was served was error 
where all questions except value of 
chattels were determined by default 
judgment.—^Barenson v Zaritsky, 167 
A. 671, llNJMisc 530 

97. EL—Dart v Horn, 20 EL 212. 

98. Neb —Pekin Plow Co v Wilson, 
92 NW 176, 66 Neb 115—Suck- 
storf V Butterfield, 96 NW 654, 4 
Neb (TJnoff.) 808 

99 Doubt as to relief sought 

Where answer leaves some doubt 
as to exact nature of relief sought by 
defendant cmd he seeks some affirm¬ 
ative or declaratory relief in nature 
of counterclaim which would defeat 
plaintiff's right to recoveiv defend¬ 
ant should be permitted to amend an¬ 
swer to set out definitely relief 
sought.—State ex reL Booker v 
Bland, 197 SW2d 967, 855 Mo 786 
1 . Cal—Pico V Pico, 56 CaL 453 
Mi””- —Aultman v CDowd, 75 NW 
756, 78 Minn. 68, 72 Am.S R. 608 

8 . Mo—IForaee v Zenner, App., 193 
SW 975 

54 OJ p 522 note 18 
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3. Ind.—Case v Moorman, 58 NE 
85 25 IndA.pp 293 

4L gy—Smith v Smith, 8 BJIon. 
295 

5. Neb—Ruaho v Richardson, 109 
NW 894, 77 Neb 360 

6 ; Pa—^Adtance-Rumely Thresher 

. Go V Rohr, 176 A. 825. 116 PaSu- 
per 498. 

7 Mo —^Lakey v Hoopa 80 MoApp 
508 

Amended pleadings in justice court 
generally see Justices of the Peace 
S 85 

& Ma—Dowdy v Wambla 19 SW 
489, 110 Mo 280 

9. US—Semmes v Oneale, DC, 21 
FCasNo 12,654, 1 Cranch CC 246 

IQl us—S emmes v Oneale, supra 

NY—Wright v Williams, 6 Cow 
501 

11 . OkL—Bayless v McFarland, 68 
P 859, lOOkl 747 

18. OkL—^Bayless v McFarland, su¬ 
pra 

13. OkL—Wilson Motor Co v Dunn, 
264 P 194, 129 OkL 211, 57 AJUR. 
17 

54 C J P 522 note 25. 
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in cxmI actions ordinarily are sftiplicable m actions 
ot rep’cMni* WTicre facts arise after the begin¬ 
ning of the action and before final judgment which 
^.ou d \aiy the relief to which plaintiff would ha\e 
oeen entitled at the commencement ot the proceed¬ 
ing, such facts maj be alleged b\ supplemental plead- 
1 gsio fled bj* plaintiff^® o** by defendant by way 
of supplemental answer here defendant spe- 

c al'j pleads a judgment as justi^catiOn lor the 
se zure and sa'e of the property sougnt to be re- 
coiered by plaintifi, therebj putting cirectly m is¬ 
sue the vahdity of the judgiren*, plaintiff maj at¬ 
tack the validity of the juegirent b> way of sup- 
olomental petition or compiaint^® 

Since plamt ff must show a present right of re- 
coiery on commencing his action, as discussed 
s-ora § 42, he cannot file a supplemertal complaint 
:o show a rght of recover> not arising until after 
tie seizure m replcMn of the property 

§ 169. Defects and Objections and Waiver 
Thereof 
a. In general 

b Cure or aider of defects 
a. In General 

Th« eertftral rulat relating to dofeeta and objeetfona 
to pleadings and waiver thereof ordinarily are applicable 
In actions of replevin 

General rules relating to defects and objections 
to pleading^ and waiver thereof ordinarily are ap- 
phcable in actions of replexin^o Objections may 
be waived by pleading o\er or going to trial with¬ 
out objection Defendant may, by pleading over^^ 
or by filing a redeh\eiy bond,23 w^aive an objection 
to a complamt demurrable for a defective description 
of the propertj’ sought An objection to a complaint 
for failure to aUege a wrongful detention is waived 
by failure to object in the trial court at the proper 
time.*® An objection that the petition fails to set 


out or contain a copy of a chattel mortgage under 
which plaintiff claims a right to possession, which 
could have been urged by demurrer, is ivaived b> 
answer ^5 An objection that a count m a declara¬ 
tion IS defective for merely referring to another 
count instead of describing the property is wraived 
by pleading over, and after verdict 2® An objection 
to a plea of property in a third person which does 
not set out bis title speaally comes too late after 
verdict 

A demurrer to a complaint for not alleging where 
the property is detained as well as where it was 
taken being overruled is wraived by answering over,28 
and so a demurrer to a plea is waived by going to 
tnal on issues of fact^® If plaintiff fails to file 
and serve his complaint wnthm the time limited by 
statute, an exception duly taken to a refusal of the 
court to dismiss on this groimd is not waived by 
pleading and going to tnal Where a complaint 
IS defecti\ e because it shows on its face that plain¬ 
tiff did not have exclusive nght to possession, such 
defect is not waived by failure to object to a defect 
of parties 

b. Oure or Aider of Defects 

( 1 ) In general 

(2) Cure by verdict or judgment 
(1) In General 

The general rules governing the curing or alder of 
defects In pleadings In civil actions usually apply In ac¬ 
tions of repisvin 

The rules applicable to the curing or aider of 
defects in pleadings m civil actions generally apply 
to pleadings in actions of replevin A paragraph 
of a complamt which is defective in not sufikiently 
descnbmg the property cannot be aided by refer¬ 
ence to another paragraph ®® While an allegation 
of venue is generally necessary, failure to allege 
venue in the complaint may be disregarded as a 
defect when the shenff’s return shows that the prop- 


14. Colo—Stokes V Eirk, 75 P2d 
1041. 101 Colo 591. 

Supplemental pleadings generally see 
Pleading SS 320-588 

15. Colo.—Stokes V Eirk. supra. 

I6ta Cola—Stokes ▼ Elrk; supra. 

17. Okl—Haltom v Nlchola eta, 
Co, 166 P 745, 64 OkL 184 

18. Tex.—Childers v. Johnson. Civ 
App., 148 S WSd 128 

IS. CaL—Automobile eta ImpL Oo 
V Salladay, 203 P 168, 55 CaJLApp 
219 

SOL Or —Parish v Columbia Kat. 
Bank of PorUand. 8 P 2d 684, 189 
Or 126 

Defects and objeetloiui sad waiver 


I thereof generally see Pleading 86 
I 547-586 

ai SC—Burr V Brantley, 19 SJS. 
199, 40 SC 588 

SO. S CL —Burr v Brantley, supra. 

64 CJ p 524 note 75 
S3. Or—Farmers’ Loan, eta, Co ▼ 
Hansen, 260 P 999. 123 Or 72 
84. Iowa.—Eennedy v Roberts, 76 
E W 868, 106 Iowa 521. 

89. Iowa.—Smith v McLean, 24 
Iowa 822 

86 . HL—McDonough v Reilly, 181 
I HLApp 658 

187 Maaa—Wheeler v Train, 8 Fide. 

I 255. 


88 . Or—^Byers v Ferguson, 65 P 
1067, 68 P 5, 41 Or 77 

89 Colo —Freas v Lake, 2 Colo 480 

3a Wls—^Elmore v Garvey, 4 Wls 
152 

3L Mont.—Agricultural Credit Oa 
V O'Rourke, 211 P 200, 66 Mont 
517 

88 . Or —Parish v Columbia Nat 
Bank of Portland, 8 P2d 584, 186 
Or 126 

Cure or aider of defects In pleadings 
generally see Pleading 59 587-602 

88 . Ind.—Eintsmlnger t Jackson, 78 
Ind. 144. 
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erty was found and taken by him within the junsdic- 
tion of the court 

Reference io affidavit Where the affidavit is no 
part of the pleadings, a petition, declaration, or com¬ 
plaint, which omits material averments, cannot be 
aided or supplemented by referring to an affidavit 
contaimng the necessary allegations,^® that failure 
to allege a wrongful detention m the complaint is a 
fatal defect not cured b> such an allegation m the 
affidavit,®® nor can the affidavit be referred to or 
otherwise used to supply the necessary allegations of 
right to possession,®? or essential allegations of ju¬ 
risdiction.®® 

Alder by proof An answer defective as a jus¬ 
tification of the taking and detention under legal 
process may be aided by the proof ®® 

Pleadings of adverse party Defects and omis¬ 
sions in the pleadings may be corrected or supplied 
by the .pleadings of the adverse party An omis¬ 
sion of an allegation of venue is cured by defend¬ 
ant’s pleading over,®i as is a variance between the 
writ and declaration in describing the property®® 
A plea defective in not traversing plaintiffs right 
of property may be cured by a replication of right 
of property®® Failure of a cognizance justifying 
tinder a fien facias to state the amount of the de¬ 
mand is cured by plaintiffis joining issue.®® 

A complamt defective on special demurrer for 
alleging ownership as on and after a certam date 
instead of speaScally alleging ownership at the time 
of commencement of the action is sufficient where 
defendant answers over without demurring®® It 
has been held that an allegation in the answer deny¬ 
ing plamtiffs ownership will not cure the onussion 


of an allegation of owner^p m the complaint,®® 
although it has also been held that a failure of the 
complamt to allege plaintiffs interest in the prop¬ 
erty IS cured by an answer uherem the nature of 
his nght is asserted.®? A defect m a complaint, 
consistmg of failure directly to aver title and nght 
to possession at the commencement of the action, 
is cured by a denial in an answer of plaintiff’s own¬ 
ership at that or any other time.®® The failure of 
the complaint to all^e that defendant is m posses¬ 
sion of the property at the time of the commence¬ 
ment of the action is cured by allegations in the an¬ 
swer admittmg such possession.®® 

(2) Cure by Verdict or Judgment 

The general rule# governing cure of defecta In plead¬ 
ings by verdict or Judgment ordinarily are applicable 
In actions of replevin 

General rules regulating cure of defects in plead¬ 
ings by verdict or judgment ordinanlj apply in ac¬ 
tions of replevm Thus, the failure of a declara¬ 
tion, petition, or complaint to allege a wrongful 
taking,®! or demand and refusal,®® or the value of 
the property,®® or the place of taking and locating,®® 
or that the property was detained m the countj 
where the suit is brought,®® or to negativ e a taking 
under legal process®® is cured by verdict In an ac¬ 
tion for wrongful detention a defect, which consists 
of a failure to allege that the property which was 
delivered by plaintiff to defendant was to be re- 
deUvered on request, is cured by verdict®? 

An allegation that plaintiff was owner and entitled 
to possession at the time the action was commenced 
is, where the evidence shows that the ownership 
was the sole issue m the action, suffiaent after 


34. Wa8h.T—Stiles v James, 2 F 
188, 2 Wash-T 194. 

Allegations as to venue see supra 8 
147 

3 & Neb—Hudelson v Tobias First 
Nat Bank, 71 NW 804, 51 Neb. 
657 

54 C.J P 524 note 93 

Affidavit as part of pleadings see su¬ 
pra i 145 

36. Ekn.—Wilhite v Williams, 21 F 
256, 41 Kan. 288, 18 Am.SJEt. SSL 

87. 'M’iwM- —XiOomls V Toule* 1 Minn. 
176 

38. Neb—Hudelson v Tobias First 
Nat Bank, 71 N W 804, 61 Neb 557 

39 . Colo—Johnson v Bailey, 28 F 
81, 17 Colo 69 

40. Or—Parish v Columbia Nat 
Bank of Portland, 8 P2d 584, 189 
Or 126 

41. NT—Gardner v. Humphrey, 10 
Johns 68. 


48. Mich.—^Reeder v Moore, 55 NW 
486 95 Mich. 694. 

43. Ill—Anderson v Talcott 6 lit 
866 

44. Ky —Kerley v Hume, 8TB Mon. 
181. 

4B. CaL—Williams v. Ashe, 48 P 
595, 111 CaL 180 

46. NY—Scofield v Whitelegge, 49 
NT 259, 12 AbbFr,NS, 820 
Utah.—Bush v Bush. 184 P 828, 56 
Utah 287 

47 Mo—DUlard v McClure, 64 Mo 
App 488 

48. Cat—Beggs v Smith, 147 F 585, 
26 CaLApp 683 

Contra Vanalstine v Whelan, 67 P 
125, 135 CaL 232 

49 Or—^Parish v Columbia Nat 
Bank of Portland. 8 P2d 584, 189 
Or 126 

50 HL—Cottrell v Gerson, 20 NB. 
2d 74, 871 HL 174. 
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Cure by verdict or Judgment general¬ 
ly see Pleading S5 698-603. 
BOsJoiadee of oouais 

In replevin suit, misjoinder of 
counts in trespass on the case was a 
mispleading, so that under statute 
on amendments and Jeofails a \ erdlct 
for plaintiff cured defect—Cottrell \ 
Gerson, supra. 

51. Minn.—Colt v Waples, 1 Minn 
134 

Mo —Keen v. Mungw, 52 MoApp 
660 

58. Minn.—Hurd v Simonton, 10 
Minn. 428 

63. Ind.—Bales v Scott 36 Ind. 202 
54. Or—Kirk v MaUock, 7 P 822, 
12 Or 819 

65. Indd—Hoke v Applegate, 92 Ind. 
570 

66 . Ind.—McPhelomy v Solomon, 15 
Ind. 189. 

67. Ark.—Wadley v. Harris, 25 Ark. 

86 . 
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verdict5* A complaint which does not generaJl} 
allege plaintiffs ownership and right to possession 
but does specially plead plaintiffs title and the 
specific facts to which the court ivill look in deter- 
mirirg plaintiffs right to recover is good as against 
a motion to vacate a judgirent A declaration or 
complaint which cntireK fails to state a cause of 
action cannot be aided by verdict *0 The failure to 
allege a wrorgul detert.cn 0 “ facts from wh*ch a 
vTongfj^ detention maj be inferred is a defect 
\vh ch IS not a*ded by verd*ct,®i and a descrpt on 
so defecti\ e that idert Scation is impossible is not 
aided 6- 

Pica of jiisUfication under an attachment, if de- 
fectne for failing to allege a debt due, is cured b> 
\erdict 

Azaz^rics In some jurisdictions it has been held 
that failure of an a\owr> to allege the title of de- 
fe^'dant, whe’-e such allegation is necessary, being 
a case of defective title, and not of a title dcfect*'ve- 
Iv set fo-A, the defect is not cured by verdict*^ 
W^here the a\owry is defective in failing to show 
the legal issue of the distress warrant, it has been 
held proper to arrest the judgment,®^ but defendant 
cannot have arrest of judgment for a mistaken date 
m his own avowiy An omission to join issue 
on an a\owry for rent in arrear, or otherwise to 
notice It on the record, is a mere irregularity, and 
IS cured by verdict of ‘*no rent due An a-vowry 
of the taking has been held to cure a defective de¬ 
scription after verdict 

§ 170. Issues, Proof, and Vazisuice 

a. Issues raised and matters to be proved 
b £\«dence admissible under pleadings 
c. Variance 


a^ Isgneg Raised and ICatteis to Be Proved 

(1) In general 

(2) Title and right to possession 

(3) Taking, detention, and possession by 

defendant 

(1) In General 

In actions of replevin the general rules govemtno 
Issues and matters to be proved In civil actions ordi¬ 
narily apply 

General rules governing issues and matters to be 
pro\ed in civil actions ordinanly are applicable in 
actions of replevin®* The issues are confined to 
those raised by the pleadings Matters properly 
pleaded by one party and not demed by the other 
are deemed to be admitted and need not be proved 
but in some instances matters alleged by way of 
inducement must necessarily be proved.^* The gen¬ 
eral denial puts in issue and requires proof of every 
matejnal averment of plaintiiFs statement of his 
cause of action ,7* but only such matters as plain¬ 
tiff need prove are put in issue by a general demal 
A general denial qualified by an admission of posses¬ 
sion of the property by defendant puts in issue 
everything, except plaintiffs allegation that defend¬ 
ant is m possession of such property A plea of 
not guilty, where such is authonzed or required, puts 
m issue every material fact*^® 

Demand Where the action is brought for a 
wrongful detention without an unlawful takmg, a 
demand must be proved.^^ The making of a demand 
by plaintiff prior to the commencement of the suit 
for the return of the property is not in issue and 
need not be proved where defendant, either m his 
pleading or his evidence, asserts ownership or nght 
to possession in himself and demands a return of 


58. Idaho—Pierce v LAn&don, 28 P 
401. S Idaho 141. 

69 OkL—^Thompson v Caddo Coun¬ 
ty Rank. 82 P. 927. 15 Okl 615 
GOi Ma—Staley House Famishing 
Co. ▼ Wallace^ 21 M6.App 128 
61. Mo —Staley House FUmiahlnff 
Co V Wallace supnu 
68 . SC—Lockhart v MUler, 9 SH 
511, 30 SC 326 

63. Colo—McCraw t Welch. 2 Colo 
284 

64. HY—^Bain v Claxk. 10 Johns. 
424 

54 CJ p 525 note 22 

65. Ky—Whitney v Carle, 8 B.Mon. 
17L 

6 & KH.—Lewis ▼ Clagett. Smith 
187 

67. US—I>ennott v Wallach, DC.. 
1 Blade 96.17 L.3Sd. 50. I 


68 . HH—Lewis ▼ Clagett. Smith 
187 

69 Mo—^Ball V Davis, App. 107 S 
W2d 87 

Tev.—Curington ▼ Parks. Civ^App, 
158 SW2d 839 

70l —Auto Finance & Sales Co 

V Morgan. 115 SLW2d 367, 273 Ky 
46 

Tenn.—Jenkins v Franks 215 S W 2d 
694, 31 Tenn.App 39L 
Tex.—Curington v Parks, CivJLpp, 
158SW2d 839 
54 CJ p 525 note 28 
Scope of inquiry in replevin actions 
see infra 96 201-208 
Httflcieaay of seinre 
Whether seizure under landlord’s 
warrant is sufficient is a matter of 
proof—National Cash Register Ca v 
Ansell, 189 A. 788. 125 Pa.Super 809 

71. Ark.—^Universal Credit Co. v 

120 


Sample Motor Co. 58 S W 2d 21, 187 
Ark. 1164 

Iowa.—^Bensley v McMillan. 49 Iowa 
617 

73. HI —Schemerhom v Mitchell, 16 
IlLApp 418 

78. Mo—^Ball V Davis. App. 107 S 
W 8d 87—^Berry v Adams, App, 71 
SW2d 126 

54 CJ p 536 note 32, p 531 note 51 

74. NT —Milligan v Brooklyn 
Warehouse, etc., Co, 68 NTS 744, 
84 Misc. 56 

76. ND—Russell v Amundson, 59 
NW 477, 4 ND 112 

76. Miss—Bell V Smith. 124 So 
831, 155 Miss 237—Hogan v Com¬ 
mercial Credit Co, 116 So 298. 160 
Miss 653 

77 NT—People v Lauer, 141 NT 
S 299, 80 Misc. 436 

Demand as condition precedent to 
right of action see supra 99 65-72 . 
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the property,^* or where plaintiff’s allegation of a 
demand having been made is not denied.^* Proof 
of demand is necessary where defendant pleads the 
general issue with a statement that he retains pos¬ 
session by the terms of a mortgage to plaintiff and 
with plamtifFs permission.80 

Identity and location of property The giving of 
an undertakmg in replevin by defendant admits the 
identity of the property The plea of non cepit 
puts in issue the place where the goods were taken, ^2 
and so also does a plea of cepit alio loco In at 
least one jurisdiction detention of the property in 
any particular county need not be proved, although 
an allegation of that fact must be made in the affi¬ 
davit 

Value of property and damages Proof of the 
value of the proper^^ is required, although the al¬ 
legation thereof m the complaint is not denied, 
but it has also been held that, where the complaint 
alleges the value of the property and the answer 
admits that the value is correctly stated, proof of 
value is not required.^^ It has been held that the 


value of each article need not be proved, provided 
there is proof of the total value.^^ A general denial 
puts m issue allegations of value^^ and damages.^^ 

Allegations of damage must be proved, when dam¬ 
ages are sought^^ Damages for unlawful detention 
must be proved.*! 

(2) Title and Right to Possession 

The title and right of possestion of the plaintiff 
ordinarily are put in Issue and require proof where de¬ 
fendant pleads a general denial, or not guilty, property 
in himself, or In a third person 

In an action of replevm, plaintiff’s title and right 
to possession are put in issue and require proof 
w-here defendant pleads a general denial,** or not 
g^lty,** property in himself,** or in a third per¬ 
son,** but his t.tle and possession are not put in 
issue where defendant pleads non cepit,** except 
where such plea is accompanied by a brief state¬ 
ment of property m defendimt*^ Plaintiffs title and 
right to possession are put in issue by a plea of 
non detinet,** although there rs some authority to 
the contrary ** It has been held that a general de- 


78. IlL—Oerad ▼ Sultan, 268 Ill. 
App 294 

64 aJ p 527 note 70 
imder ffeneral denial want of de¬ 
mand l8 not In issue. 

Conn.—Atlas Ins Co ▼ Gibbs, 188 A. 
690, 121 Conn. 188 

Miss—Georse v Hewlett, 12 So 858, 
70 Miss. 1, 35 Am.SR. 626 

78 Conn.—Harrison v Clark, 49 A. 
186, 74 Conn. 18 

Mont.—Francisco v Benepe, 11 P 
637, 6 MonL 243 

80 Me—Cate v MerriU, 84 A. 897, 
109 Me 424 

81 NT—Martin v Gilbert, 28 HE. 
818, 24 NE 460, 119 HY 298. 16 
Am S R. 823—Hochberser v Baum, 
85NYS 885 

88 . NT—Ely v Ehle. 8 NT 606 

83. NT—wrUUams v Welch. 6 
Wend. 290 

54 C J p 528 note 78 

84. Ind—^Robinson ▼ Shatzley 75 
Ind 461 

64 C J P 528 note 79 

86- Wls.—Jenkins v Steanka, 19 
Wls 126, 88 Am.D 675 

Burden of proof as to value and dam¬ 
ages see infra 6 175 

88. Ark.—^Universal Credit Co v 
Sample Motor Co, 59 SW2d 21, 
187 Ark. 1164 

Pa.—Jane Francis Toys v Pittsburgh 
Die ft Cast Co, Com.Pl, 99 Plttsb 
LegJ 1. 

87 Iowa.—Goldsmith v Willson, 25 
NW 870 67 Iowa 662 

88. Ind.—Ja<dc8on v Morgan. 78 N 
B. 633.167 Ind. 528. 


89 Ind.—Jackson v Morgan, supra. 

90 NT—Miller v Baer, 189 NTS 
149 

54 C. J p 628 note 84 
91. Iia.—Chachere v Moses George 
& Bon. App., 171 So 178 
NY—^Miller v O’Brien's Fireproof 
Storage Warehouse, 288 NTS 866, 
248 AppDiv^ 761—Gindin v Gott¬ 
lieb, 191 NTS 218 

92 Cal—Moskoiitz v Le Francois. 

8 P 2d 1049 121 Cal App 310 
Mo—Ball y Davis, App 107 SW2d 
87—^Berry y Adams, App, 71 S W. 
2d 126 

54 C J p 526 note 36 
Burden of proof see infra | 172 
Scope of inquiry as to title see infra 
59 202, 203 
Plea filed by stranger 
Plaintiff’s burden to establish own¬ 
ership in himself, absolute or quali¬ 
fied, with right of ezclusiye posses¬ 
sion at time of bringing of replevin 
action cannot be Invoked successfully 
on plea filed by a stranger, denying 
property and right of possession in 
plaintiff, when plea of stranger fails 
to disclose any claim of possession 
to, or interest in. chattel involved. 
—Kleinfeld v General Auto Sales 
Co 191 A. 460. 118 N J liSW 67.110 A. 
L.R. 350 

98. Fla.—Demmon v MUlsom. 130 
So 462, 100 Fla. 955 
54 GU p 626 note 37 

9ft DeL—Mills Novelty Co v 
Transeao. 196 A. 187. 9 WWHarr 
86 

Pa.—Sorh v XAbel, 2 A.2d 521, 188 
I Pa.Super 169—H. D. Braham ft Co. 

121 


V Surrell 176 A. 64 116 Pa.Super 
865 

Tex.—Johnson v Whitehand. Clv 
App, 52 SW2d 919 
54 C J p 526 note 88 
Adminis trator’s plea of property In 
decedent 

Pa.—^Royal Batting ft Felting Co v 
Klein, 27 A.2d 589, 149 Pa.Super 
622 

Traverse In the repUoatlon through 
the absque hoc presents an issue on 
plaintiff's claim of property—Mills 
Novelty Co v Transeau, 196 A. 187, 
9 WWHiarr 86 

95. HI —^Eee. etc.. Dairy Co v 
Pennsylvania Co.. 126 NE. 179. 291 
HI 348 

54 G.J p 536 note 39 

96. HI—Van Namee v Bradley, 69 
HI 299 

54 CJ p 626 note 40 
97 Ma—Pope v Jackson, 65 Ma 
162 

54 C J p 526 note 41 
Property not in plaintiff 
Where defendant pleaded non cepit 
and for brief statement alleged that 
at time goods were recovered by 
plaintiff property of the goods was 
not in plaintiff plaintiff was required 
to establish title or other right to 
possession superior to that of de¬ 
fendant.—Production Credit Ass’n v 
Kent. Ma. 56 A.2d 681. 

9& Neb—Moore v Kepner, 7 Neb 
291 

54 CJ p 526 note 42. 

99 HL—Van Namee v Bradley. 69 

Til fide 

B4aj p6S6 ii0U4t. 
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mal puts m issue only plaintiffs ng^ht to possession ^ 

A special plea of property m defendant does not 
raise the issue of absolute ownership * Where 
plaintiff claims under a speaal ownerships the facts 
pleaded as constituting such ownership must be 
proved ^ In order to put speaal ownership m is^ 
sue, defendant must den> speaally the allegations of 
fact on which such speaal ownership is based ^ 
Ownership is not put m issue by an answer or affi¬ 
davit of defense which does not deny it® Plain¬ 
tiffs tenure is not in issue where plaintiff replies 
no rent in arrear to an atowry® The question 
\.hether the chattels are so annexed to the freehold 
as not to be the subject of replevin is not raised or 
put in issue b 3 - a plea of property ^ 

(3) Taking, Detention, and Possession by De¬ 
fendant 

In an action of raplavin a plea of non eepit puta In 
Issue the wrongful taking of the property by the de¬ 
fendant, and his wrongful detention of the property la 
put In laaue by a plea of non detlnet, or by a general 
denial or a plea of not guilty 

In a replevin action a plea of non cepit puts in 
issue the wTongful taking by defendant,® but plain¬ 
tiff need prove a wrongful taking onlj when a plea 
of this nature is mterposed.® A wrongful detention 
of the property is put m issue by a plea of non 
detinet,!® and it has been held that such a plea puts 
in issue onlj the detention A general denial puts 
in issue the wrongful detention ,1^ so, also, docs a 
p^ea of not guilty, m such jurisdictions as permit or 
^equ*re this plea 

The unlaw'^ful taking or detention of the goods 
•nust always be proved when put in issue by a proper 


plea,i® but, when detention is proved, this is suffi- 
aent, although there is an additional allegation of 
unlawful takin g IS Under an issue of no rent in 
arrear defendant need not prove that the distress 
was laid by himself or by his authority i® 

A plea of not guilty puts in issue defendant’s pos¬ 
session of the propert>,i7 and such possession must 
be proved,!® even where the answer admits the 
taking, but denies defendant’s possession at the 
time the action "was commenced!® If defendant 
pleads purchase in good faith, he must prove the 
legal right of his vendor to sell Under the stat¬ 
utes of some jurisdictions plaintiff must prove that 
the property m controversy was not taken for a 
tax, assessment, or by virtue of process,®! but in 
other jurisdictions an allegation of that fact, when 
required to be made in the affidavit or complaint, 
IS considered as a mere negpative averment to be 
proved by defendant®® 

b Evidence Admiasible under Pleadings 

(1) In general 

(2) Under declaration, petition, or com¬ 

plaint 

(3) Under plea or answer 
(1) In General 

The general rules regulating the admlaalblllty of 
evidence under the pleadings in civil actions ordinarily 
are applicable in actions of replevin 

General rules governing the admissibility of cm- 
dence under the pleadings in civil actions ordinarily 
apply in actions of replevm ®3 Evidence which tends 
to prove or disprove an issue presented by the 
pleadings should be admitted and evidence of mat- 


1. SD—Gold Bros Security Co v 
Hauken. 187 XW 63S 45 SD 36S 

2. IlL—Perfect Knitting MiUs ▼ 
Obstfeld. 154 Ill^App 637 

3. Okl —Scott T Tulcan Iron Works 
Co, 123 P 186, 81 Okl 884 

4. Ark.—Perry County Bank v 
Rankin, 84 SW 725, 86 SW 279, 
78 Ark. 589 

6. Pa.—'Vitagraph Co v Swaab, 94 
A. 126, 248 Pa. 478, Ann.Cas.l916C 
811 

54 cur p 537 note 48 

e. Pa.—Williams ▼ Smith, 10 Serg 
&R. 202 

7. XT S —^Braddock Brewing Co. v 
Pfaudler Vacuum Fermentation 
Co. Fa., 106 F 604. 45 CCJL 491. 

a US—Meany v Head, CCMass.. 
16 F Cas.Ho 9,379 1 Mason 819 

64 aj p 527 note 52 

9- —Earley ▼ Hums, 8 T3Mon 

181. 


IX J —^Harwood v Smethurst, 29 NJ 
Law 195, 80 Am D 207 

10 Colo—Paul V Luttrell, 1 Colo. 
317 

XT—Griffin v Long Island R. Co, 
4 XB 740, 101 NT 848 

11. HI —Van Names v Bradley, 69 
IIL 299 

54 CJ p 627 note 56 

12. Mo—^Ball V Davis, App, 107 S 
W 2d 87—^Berry v Adams, App, 71 
SW2d 136 

54 CJ p 527 note 67 

13 Fla.—Demmon v Millsom, 180 
So 463 100 Fla. 955 

54 CJ p 527 note 68 

14, Mo—^Barnes v Plessner, 119 S 
W 457, 137 MoJLpp 571 

54 CJ p 527 note 59 

Burden of proof see infra 5 178 

15. Wis.—^Miller v Heibkbarth, 105 
N W 811,126 Wls 50 

le. US—McLaughlin V Riggs, DG., 

122 


16 FCas No 8,872, 1 Cranch CC 
410 

17 Miss —Hogan v Commercial 

Credit Co, 116 So 298, 150 Miss 
653 

18. Miss —^Hogan v Commercial 

Credit Co, supra. 

19. Or—Heckela v Coos Bay Liquor 
Co, 142 P 647, 71 Or 149 

20 NT—Pion V Scolnick, 177 NT 
S 873 

21. Ind.—^Maple v Vestal 16 NH 
620, 114 Ind. 825~—Adams v Davis, 
9 NSL 162, 109 Ind. 10 

22. Han.—Holsington v Armstrong, 
22 E:an, 110 

54 CJ P 537 note 67 

28. Ariz.—^Meyer v Bigham, 141 P 
726, 16 Ariz. 212 

Pa.—Qoldfarb v Colltz Coal Co, Com. 
PL. 48 Sch.LegRec. 98 

Admissibility of evidence in replevin 
see infra |S 177-182. 
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ters not put in issue by the pleadings should be ex¬ 
cluded 24 

Value Although there is some authority for the 
proposition that no evidence of value is admissible 
unless the allegation of value in the petition is de¬ 
nied in the answer and thereby put in issue,25 the 
general rule is that either or both parties may in¬ 
troduce evidence of the true value of the property, 
regardless of whether plaintiff’s allegation in the 
petition IS denied.25 On an issue of use value, evi¬ 
dence of the use value of a different kmd of prop¬ 
erty IS inadmissible 27 Value is immatenal and evi¬ 
dence thereof is inadmissible where plamtiff has pos¬ 
session of the property at the time of trial and no 
damages are claimed.22 

(2) Under Declaration, Petition, or Cbmplamt 

(a) In general 

(b) Taking, detention, and de m a n d 
(a) In General 

Where the plaintiff In replevin alleges ownership 
In himself generally, he may prove a special property 
entitling him to possession 

Where plaintiff m replevm alleges ownership m 
himself generally, without setting out the source or 
nature of his tilde, he may prove a speaal property 
entitling him to possession,22 hut, having alleged 
absolute or sole ownership, he cannot prove a spe¬ 
cial ownership ,25 and, if he has stated the nature 
and source of his title, he is confined m his proof to 
his allegations 21 Where plaintiff must allege facts 
constitutmg his ownership and the extent thereof, a 
mere allegation of absolute owner^p cannot be 
proved by chattel mortgage 22 Having alleged ab¬ 
solute ownership, but also having set out mortgages 
and making it apparent that plaintiff claims tmder 


them, the mortgages are admissible.22 A plainbff 
who sues m his ovm name and as owner cannot m- 
troduce evidence lowing title m a stranger 24 

Value Where the use value of the property must 
be speaall> pleaded, evidence of the use value is in¬ 
admissible where it is not so pleaded.25 

Fraud Under a general allegation of property, 
plaintiff may give evidence of facts showing de¬ 
fendant’s fraud in obtaming possession of the prop¬ 
erty 28 Fraud may be proved under the general al¬ 
legations of speaal ownership, nght of possession, 
and unlawful detention.27 Under allegations in a 
declaration or complamt negativing the vahdily of 
a contract of exchange on which defendant relies, 
plaintiff may introduce evidence of fraud of defend¬ 
ant mducmg plaintiff to make the contract.22 

(b) Taking, Detention, and Demand 

Under e complaint In replevin alleging either a 
wrongful taking or a wrongful detention, the plaintiff 
may prove a wrongful taking, demand, and refusal, or 
circumstances warranting the Inference that demand 
and refusal would have been unavailing 

Under a declaration or complamt m replevm al¬ 
leging ather a wrongful taking or a wrongful deten¬ 
tion, plaintiff may prove a wrongful taking,22 a 
demand and refusal,^® or any arcumstances war¬ 
ranting the mference that demand and refusal would 
have been unavaihng,^^. although it has been held 
that demand cannot be proved where not allege<L^2 
Where no distinction is recognized between replevin 
for t akiTig and replevin for detention, plamtiff may 
prove ather takmg or detention 48 Plamtiff may 
introduce evidence of a wrrongful and forable tak¬ 
ing even xmder issues of property 

Place of takmg An argumentative allegation of 
the place of taking m the declaration, when not de- 


24 . Keb—lioyal's Auto Bzchangs t 
M unch. 45 N W 2d 918.158 Neb 628 

54 CU p 529 note 97 

ahTldsnoe lisia admlMlble 

Fa.—Atlas Automobile Finance Corp 
V Jacobs, Com.PL. 59 Montg Co 
276 

54 OJ p 539 note 97 [a] 

as. CaL—Tully T Harloe. 85 CaL 
302. 95 Am.D 102 

Neb—Schmitt v Malioney. 82 NW 
99. 60 Neb 20 

ae VTls.—Jenldns v Steanka, 19 
Wls 126 88 Am D 675 

54 CUT p 529 note 99 

ar. Fla.—Ocala Fdy. etc.. Works v 
Liester, 88 So 61. 49 Fla. 199 

Wyo —TiUotson v Delfelder. 276 P 
925. 277 P 714, 40 Wyo 288 

as. Minn.—Foster v Berkey, S Minn. 
851. 


29 Or—Godwin v Tuttle, 141 P 
1120, 70 Or 424. 

64 aJ p 529 note 8 

80 , ireb—Wilson v City Nat Bank, 
70 NW 501, 61 Neb 87 

54 C.J P 529 note 4. 

81. Mo—Ball V Davis. App, 107 S 
W2d 87—Berry v Adams, App, 71 
SW2d 126 

64 C J p 529 note 5 

88. Iowa.—Kem v Wilson, 86 NW 
594. 78 Iowa 490 

83. Iowa.—Damall v Bennett 67 N 
W 278, 98 Iowa 410 

84. Mich.—Ash v Mathes, 18 NW 
884, 62 Mich. 615 

TUfinn- —-Howland v Fuller, 8 SOnn. 60 

85. Minn-Ferguson v Hogan, 25 
Mlxm. 185 

88, Heb—Pekin Plow Oo v Wilson, 
92 NW 176, 66 Neb 116. 

54 aJ P 530 note 21. 
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S7 Ohio —Fellogg-Mackay Co v 
ONeal, 177 NX. 778, 89 Ohio App 
872 

88. Iowa.—Nolan v Jones, 6 NW 
672, 68 Iowa 887 

89 Colo—Paul V Duttrell, 1 Colo 
317 

Wia—Oleson v Merrill, 20 Wls 462. 
91 Am.D 428 

40l Wls—Oleson v Merrill, supra. 
54 <U p 530 note 11 
41. Colo—^Paul V Luttrell. 1 Colo 
817 

Wls—Oleson v MerrilL 20 VTls. 462 
91 Am.D 428 

48. NY—Cuzoiskey v Lewis, 15 N 
YSt. 864. 

48. MioJi.—Tmdo v Anderson, 10 
Mich. 857. 81 Am.D 795 

4A Pa.—^Moore v. Shank, 8 Pa 18. 
45Azn.D 618. 
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miirred to, authorizes the admission of e\idence to 
sustain it^s A declaration in the detinet does not 
estop plaintiff from showing a taking in a county 
oifferent from that m which the suit is brought*® 

Taking under process A claim that property 
exempt therefrom was taken under execution can¬ 
not be proved by plamtift when by his pleadmg he 
has negatived a taking under process *7 

(3) Under Plea or Answer 

(a) In general 

(b) Under general issue o- general denial 

(c) Under a^owry or cognizance and 

plea thereto 

(d) Reply 

(a) In General 

In replevin under a general plea of property In the 
defendant any legal title may be proved, title In a 
third person may be shown by the defendant under a 
plea setting up such fact or under a plea or answer 
denying the title of plaintiff 

In replevm under a general plea of property m 
defendant any legal title may be proved*® and de¬ 
fendant may prove a joint bwnership m himself 
and plamtiff,*® or a hen on the property replevied®® 
or a mortgage to himself from the owner of the 
property Under a plea of speaal ownership de¬ 
fendant cannot introduce evidence to show that he 
13 absolute owner A plea of absolute property in 
defendant does not prevent him from showing a 
special property m mitigation of damages.®® Under 
a speafic d^ial of plamtifPs title or right to pos¬ 
session, defendant may show a right to possession 
m himself by \ irtue of a pledge.®* An answer al¬ 
leging a hen, without pleadmg the facts constituting 
a speaal hen, is nevertheless suffiaent to admit 
evidence of a special agreement amounting to a 
pledge ®® Under a plea of property in defendant, 


the record of a prior replevin suit is admissible ®® 
An mtervener, having pleaded ownership, cannot re¬ 
ly on possession under a hen or pledge ®^ An an¬ 
swer which denies plaintiffs owmership, alleges 
the value of the property, and claims damages for 
plaintiffs wnllful, maliaous seizure of property is 
sufficient to admit proof of both actual and pumhve 
damages ®® 

Property %n stranger, return of property In 
replevm title m a third person may be showm by de¬ 
fendant under a plea setting up such fact,®® or un¬ 
der a plea or answer denying plaintiffs title,®® and 
evidence of the manner in which such person ac- 
qmred title is admissible A defendant who has 
pleaded title m a particular third person wall not 
be permitted to show title in another person®® 
Where a plea of property m a third person is merely 
a matter of inducement to a denial of plaintiffs 
nght of property, testimony to show property in 
such third person is immaterial ®® Under an answer 
den>ing allegations of ownership m plamtiff on and 
after a certain date, e\idence is inadmissible to 
show that plaintiff parted wath possession prior to 
that date ®* Under a plea of non detinet defendant 
maj show that before smt was brought he returned 
the goods.®® 

Taking under process Where defendant in re¬ 
plevm justifies his takmg under process, the judg¬ 
ment and proceedings m the smt m which the proc¬ 
ess issued are admissible,®® unless the proper founda¬ 
tion therefor has not been laid in the plea or an¬ 
swer,®*^ and evidence of a takmg by virtue of an 
execution is admissible®® A void writ cannot be 
introduced m evidence®® Where the answer al¬ 
leges the taking of the property as stolen goods un¬ 
der a wrarrant of arrest, defendant may testify that 
he wras an officer, that he took the property under the 
behef that it was stolen, and that he detains it by 


45. Or —-Moorhouse v Donaca, 18 
P 112, 14 Or 480 

48. Mich.—CralfiT v Grant, 6 Mich. 
447 

47 Xeb—SUkenbary ▼ Clifford, 52 
XW 877 84 Neb 607 
4a UL—O Connor v Union liine 
Transp Co, 81 UL 280 
54 CU p 580 note 28 

49. NJ—Hunt v Chambers, 21 NJ 
Law 620 

5a H.L—Clyde Dye 4b Print Works 
V. Craia 157 A. 425, 52 PL 65 
61. Mass.—Whitcher v Shatta<±, 8 
AUen 818 

B2, Gkl —International Bank v Bow^ 
ser, 125 P 458, 88 Okl 8ia 
5a Pa.—Collins v Bellefonte Cent. 
R. Co., 88 A. 831, 171 Pa. 248. 


54i Mass.—Terry v Small, 16 Gray 
121 

55 Mo—Davis v Morgan Fdy Co, 
23 SW2d 281, 224 MoJbpp 162 

sa Pa.—Lowry v HalL 2 Watts & 
S 128, 88 AmJD 485 

57 Colo—Benish ▼ Jones, 180 P 
588, 68 Colo 484 

sa 60—Sizer v Dopson, 72 SJBl 
464, 89 S a 535 

59 NT —Levy v Hohweisner, 81 
NTS 652, 101 AppDlv 82 

54 C J p 580 note 88 

60 Ua—Schulenberg v Barriman, 
Minn., 21 WalL 44, 22 L.EkL 551. 

Mont.—Driscoll v Dunwoody, 16 P 
726, 7 Mont. 884. 

61. Md.—Lamotte ▼. Wlsner, 51 Md. 
64a 


ea Minn.—^McClung v Bergfeld, 4 
Minn. 148 

6 a m—Rosengren v Manufactur¬ 
ers Nat. Bank, 220 niJbpp 608 
64. Or—Dillery v Borwlck, 59 P 
183, 86 Or 255 

ea Colo—Paul V Luttrell, 1 Colo 
817 

ea Mich.—Gavigan v Scott, 16 N. 

W 769, 61 Mich. 373 
Minn.—Hines v Chambers, 11 NW 
129, 29 Minn. 7 

67 Or—^Taylor v Brown, 90 P 
673, 49 Or 428 

6a IlL—Johnson v Sommers, 8 Ill.. 
App 56 

ea Minn.—Wheaton v. Thompson,. 
20 Minn. 19a 
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direction of the magistrate Where defendant jus¬ 
tifies ttnder an attacnment, proof that the lev> was 
excessive cannot avail plaintiff i\here he does not 
allege an excessi-ve levy in his complaint.^! The 
taking from defendant by the shenff under process 
m another action may be pro\ed by defendants ten¬ 
der an answer so allegmg, to establish the defense 
that the property was seized under a nght paramount 
to plamtifiF's 

Fraud Where fraud is speaally pleaded by de¬ 
fendant, evidence tending to show fraud is com¬ 
petent,and, while it has been held that fraud must 
be specially pleaded before evidence thereof is ad¬ 
missible,it has been held m most jurisdictions 
that under denials of ownership and r'ght to pos¬ 
session defendant may show that the right of plain¬ 
tiff is based on fraucL^^ 

(b) Under General Issue or General Denial 
aa. In general 

bb Title and right to possession 
aa. In General 

Undor the general denial In replevin the defendant 
may Introduce in evidence any matter which tends to 
contradict and defeat the plalntlfPs claim 

It has been held that, in an action of replevin, 
a general denial puts in issue all the material al¬ 
legations m the complaint, and that under it defend¬ 
ant may give m evidence an> matter that tends to 
contradict and defeat plambiFs claim.^^ Evidence 
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of speaal damage is inadmissible tmder the general 
issue 

Taking, deientum, and possession Under a gen¬ 
eral denial in replevin defendant ma> show that his 
detention of the property is nghtful*® While it 
has been held that, in an action against an officer, 
a justification of the taking and detention as being 
order execution, attachment, or other process must 
be speaall> pleaded,^^ and cannot oe showm under 
the general issue,^® as a general rule defendant may 
justify the taking or detention of the property or 
show his right to the possession thereof by virtue 
of such process under a general denial but mat¬ 
ter m justification or excuse cannot be shown under 
the common-lavr general issue of non cepit,^^ unless 
a notice of such special defense is annexed to the 
plea Under the general issue defendant may show 
that he vas not in possession at the commence¬ 
ment of the action 

bb Title and Right to Possession 

A general denial In an action of replevin permits 
the defendant to introduce any evidence showing want 
of title or right of possession In the plaintiff 

Under a general denial m replevin defendant may 
mtroduce any evidence showing want of title or 
nght of possession m plaintiff,^® notwithstanding 
defendant may have attempted to allege additional 
affirmative defenses Thus, under a general denial, 
defendant may show title or nght to possession m 


7a Tex.—^Sfurray v Lyon, Civ.App, 
95 SW 621 

71. Cal—Sexey v Adkison, 40 Ced 
408 

72. SC—Segars v Segars, 68 SR 
89i, 83 S C 196 

7a Iowa.—Gervers v Farmer, 80 
NW 535, 109 Iowa 468 
54 C J p 531 note 47 
74. Okl—Sapp V Hartford F & M. 

Ins. Co, 206 P 814, 86 Okl. 87 
54 C.J p 581 note 48 
7a Utah.—Jones v McQueen, 45 P 
202. 13 Utah 178 
54 C J p 531 note 49 
7a Ind.—Helms v American Sec. 
Co of Indiana, 22 NR2d 822. 216 
Ina 1. 

Mo—^Berry v Adams, App., 71 RW 
2d 126 

Heb—Securities Inv Corp v Hfelci, 
271 NW 287, 182 Neb 146 
Okl —Winter v Harvell, 52 P 2d 717, 
175 Okl 815—^Addln^n v Alva 
Hndson-Rssex Sales Co, 16 P2d 
1069, 160 Okl 802—Nolan v Math¬ 
is, 295 P 801, 147 OkL 155 
54 CU p 581 note 51. 

Bstoppdl and waiver 

(1) Blvidenee of estoppel and waiv¬ 


er is admissible under a general de¬ 
nial 

Ind—Helms v AmericSA Sec. CO of 
Indiana, 22 NR2d 822, 216 Ind. 1 
Xeb—Towne v Sparks, 86 NW 875, 
28 Neb 142 

(2) Admissibility of evidence of 
estoppel under general denial gen¬ 
erally see Estoppel 6 158 
Fraud may be proved under gen¬ 
eral denial —Helms v American Sec. 
Co of Indiana, 22 NR2d 822, 216 
Ind. 1 
Set-off 

(1) Evidence of set-off is admissi¬ 
ble under general denial —Stull ▼ 
Taylor 236 NW 442, 121 Neb 200 

(2) Set-off in actions of replevin 
see supra 5 82 

77. Mi<aL—Bateman v Blaka 45 N 
W 881, 81 Mich. 227 

78. OkL—Payne v McCormick Har¬ 
vesting Mach. Co., 66 P 287, 11 
OkL 818 

54 CJ p 588 note 65 

79 Ala.—Daniel v Hardwldc, 7 So 
188, 88 Ala. 657 

Utah.—SneU v Crowe, 5 P 522, 8 
Utah 26. 


sa Ala.—^Daniel v Hardwlcl^ 7 Sa 
188, 88 Ala. 557 

81. Neb—Horkey v Kendall, 78 N 
W 953, 58 Neb 522, 68 Am.&R. 
623 

54 OJ p 588 note 68 

88. Sla.—Hopkins v Burney, 2 Sla. 
42 

54 aj p 538 note 69 

83. Wls.—^Martin v Watson, 8 Wls. 
815 

54 aj p 538 note 70 

sa Ala.—Wright v Bush, 51 So 
686, 165 Ala. 820 

88. Mo —State ex rel Booker v 
Blond, 197 SW2d 9bT. S55 Mo 786 
—Ball V Davis. App. 107 SW2d 
87—^Berry v Adams, App 71 fiLW 
2d 126 

OkL—Oklahoma Oas & Electric Co 
V Smith, 50 P2d 1094, 174 Okl 
529—Johnson v City of Vinita, 45 
P2d 1089 173 Okl 876—Neely v 
Thomas Motor Co, 6 P 2d 13, 151 
Okl. 128—Craighead v Myers, 298 
P 193, 146 Okl 25 

54 aJ p 582 note 68 

8a Old—French v Brown, 174 P 
748, 78 OkL 82. 
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himself,*^ as by a Iien^s or pledge,*® althougli it 
has been held that a speaal interest m defendant 
must be specially pleaded, and it cannot be shown 
under a general denial Likewise, under a general 
denial, defendant may show title m a third person 
Other illustrations of evidence admissible under die 
general denial, so as to dispute plaintiffs claim of 
title or Tight to possession, may be found m the 
notes 

So, any sudi evidence is admissible under the 
statutory pleas of non detinet,®* or not guilty,®^ 
but, where defendant pleads the general issue of 
non cepit, he thereby puts in issue only the unlaw¬ 
ful taking, and is precluded from showing title in 
himself,®* or m a third person ®® 

Denial to cross complaint which alleges a nght 
of possession entitles the person so denying to prove 
a right to possession in himself ®7 

(c) Under Avowry or Gigmzance and Plea 
Thereto 

Whttre In an action of replevin the defendant haa 
avowed for rent and the Itaue no rent In arrear has 
been raised, the plaintiff may prove tender by his as¬ 
signee or fraud In Inducing him to lease his own prem¬ 
ises from the defendant. 

Where in replevin defendant has avowed for 
rent and the issue no rent in arrear has been raised, 
plaintiff may prove tender by his assignee,®* or fraud 
in inducing him to lease his own premises from de¬ 
fendant,®® but he cannot show himself to be a 
stranger to the lease,i or that prior to the rent be- 
commg in arrear he purchased the premises,® nor 
can he show that defendant had nothmg m the tene¬ 


ments.® On failure of plaintiff to traverse an al¬ 
legation m an avowry of the place of taking, it 
becomes immaterial, and a taking in another place 
than that alleged may be shown ^ Fraud may be 
proved by defendant, even though he does not set 
forth in his avowry the facts constituting the 
fraud,® and he may disprove, without filing a coun¬ 
ter-affidavit, an account sworn to and attached to the 
declaration * 

(d) Reply 

Where In replevin the defendant Juetlflee on the 
ground of a lien, and the plaintiff repllea that by the de- 
fendant'a negligence an amount of the property equal 
in value to the amount of the lien has been destroyed, 
evidence of the loss Is admissible 

Where in replevm defendant justifies on the 
ground of a hen, and plamtiff replies that by de¬ 
fendant’s negligence fire has destroyed an amount 
of the property equal in value to the amount of the 
hen, evidence of the loss is admissible ^ Where 
plaintiff admits m his reply the execution of a writ¬ 
ten instrument on which defendant relies for title, 
but alleges insanity of one of the executing parties, 
evidence of such msanity is admissible.* 

e. Variance 

In actions of replevin a material variance between 
the pleading and proof Is fatal, although a slight or 
Immaterial variance may be disregarded 

General rules controlling variance between allega¬ 
tions and proof in avil actions usually are applica¬ 
ble m acbons of replevin® A material variance 
between the pleading and proof is fatal,i® although 
a slight or immatenal vanance may be disre- 
garded,!! or may be corrected by amendment^-® 


87 Mo —state ex rel Booker v 
Bland. 197 SW2d 967, 855 Mo 
786 

54 C J p 632 note 55 

88 . Mo —McClnskey v De Longr. 198 
SW2d 673. 289 MoJV.pp 1026 

affiateorVi Ilea 

Mo—Anthony v Carp. 90 Mo.App 
387 

89 Mo —State ex rel Booker v 
Bland. 197 SW2d 967. 855 Mo 
786 

9a Colo—^Mason Tires Sales Co v 
Mason Tire, eta. Co, 218 P 117, 
78 Colo 42 

Or—Guille v lFo6k, 11 P 277. 18 Or 
677 

91. Okl —McLaugrhlin v Dugan. 166 
P 1069. 66 OkL 28 

54 C J p 632 note 58 

99. SD—Plano Mfg Co v Person. 
81 KW 897, 12 SJ> 448. 

54 eXJ p 532 note 59. 


98. Ohio—Coverlee v Warner. 19 
Ohio 29 

54 OJ p 538 note 60 

94. Fla.—^Demmon v MiUsom. 180 
So 462. 100 Fla. 965 
Miss.—General Motors Acceptance 
Corp V Shoemake, 6 So 2d 809, 192 
Mis& 446 

54 C J p 638 note 61. 

96 Pa.—Wiley v McGrath 45 A. 

331 194 Pa. 498 75 Am.S B. 709 
54 C J p 638 note 62 

96 Me—Vickery v Sherburne, 20 
Me 34 

54 C J p 533 note 63 

97 Cal.—Summerville v Stockton 
Milling Co., 76 P 248. 142 CaL 
629 

9a Pa.—Lyon v Houk. 9 Watts 193 

99 Pa.—Robins v Batchen, 8 Watts 
890 

1 . Pa-—iSensIl v Chambers^ 5 Phlla. 
64. 
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a Pa.—Hill V MUler, 5 Serg &R. 
865 

a TJS—White V Cross, DC, 29 F 
CasJSTo 17,546, 2 Cranch CO 17 
A NT—Gardner v Humphrey. 10 
Johns 53 

a Vt.—Bliss V Badger, 86 Vt. 388 
a Miss—Sprouse v Davis. 106 So 
824, 141 Misa 564 
7 Mo—Babb v Talcott. 47 Mo 848 

a Kan.—Sb John State Bcmk v 
Nordufb 48 P 812, 2 KamApp 56 

a Neb—Suckstorf V Butterfield, 74 
NW 1076, 64 Neb 757 
Variance generally see Pleading SS 
681-546 

la Wash.—^Higashi v Verstandig, 
210 P 858, 122 Wash. 265 
54 C.J p 584 note 88 

IL NC.—Andrews v Grimes, 62 S 
B. 519. 148 NC 487 
64 CU p 684 note 84. 

la N CL-Andrews v Grimes, supra 
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Descnptton of property A matenal vanancc be¬ 
tween allegations and proof, as to descnption of the 
property, is fatal but a slight discrepan <7 is 
not fatal 

Ownership of property There is no variance be¬ 
tween an allegation of ownership and proof from 
which ownership can be mferrcd-is Proof of gen¬ 
eral ownership by plamtiff is at variance with his 
allegation of special ownership,^® but, where plam¬ 
tiff has alleged ownership generally, proof of a 
special owner^p is no variance An allegation 
of general or absolute ownership is not supported 
by evidence of a mortgage The vanance is fatal 
between plaintiffs claim by virtue of a chattel 
mortgage and proof of his right under another 
ag^eement,^® or between allegations of ownership 
and proof of a chattel mortgage, not yet due.®® 

Where the proof shows that title to the property 
IS in more persons than plamtiff, there is a fatal 
vanance imless the evidence shows that claimants 
have a common interest®! Proof of jomt owner¬ 
ship of plaintiff and defendant does not sustam 
plaintiff's allegation of ownership and nght to ex- 
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dusive possession ®® Where the action is brought 
by partners, and the proof shows property is m one 
of them only, the vanance is fatal ®® There is no 
fatal vanance between a statement m the notice 
g^ven by claimant to the sheriff that the g^ods at¬ 
tached w'ere the property of the claimant and proof 
that he wras a pledgee.®* 

Property tn third person Where defendant al¬ 
leges owmership in himself, he cannot show property 
in a third persodo.®® 

Avowry Since defendant may avow generalh 
for rent in arrear, a lease showing rental of a 
piece of land different from that referred to in the 
avowry is not a fatal vanance®® Although the 
landlord may avow generally, he must prove his 
title to the rent as he alleges it®^ Allegations in 
the avowry as to time when rent was due, and the 
amount due, must be proved as laid ®® There is a 
fatal vanance betwreen allegations m an avowny that 
plaintiff was a tenant for a certain time and proof 
of tenancy for less time.®® Vanance may be cor¬ 
rected by an amendment of an avowry to conform 
to proof of amount due.®® 


3X EVIDENOE 


^ 171. Pr«sumptiotis and Burden of Proof 

Plaintiff In an action of replevin has the burden ef 
proving hie caae, but defendant aaaumea the burden of 
establishing affirmative defenses. 

The general rules applicable to presumptions and 


burden of proof in avil actions apply in actions of 
replevin ®! Thus the burden is on plamtiff to es¬ 
tablish his nght to recover®® Where plaintiff has 
made out a pnma facie case, the burden of proof 
is on defendant to show matter m justification or 


13. IlL—Taylor v Riddle, 85 HI 
567 

Me.—Hartford F Ins Co v Stevens, 
128 A. 88, 128 Me 868 

14. Mo —DoTTolff V Morino, App, 
187 SW 620 

54 C J p 684 note 87. 

16. Md.—Anderson v Stewart, 70 A. 
228, 108 Md. 840 

13. Neb —Snekstorf v Butterfield, 
74 NW 1076. 64 Neb 767 

17 Arlz.—Woolery v Barkley, 226 
P 688, 26 Arlz. 448 

64 C J p 584 note 90 

la Neb —Robinson v Rilpatrick- 
Kbch Dry Goods Co, 70 NW 878 
60 Neb 795 

54 C J p 584 note 91. 

19 Okl^ B McMillan Hardware 
Co V Ross, 104 P 348, 24 Okl 696 

sa Wash.—Silsby v AldriCse, 28 P 
886 , 1 Wash. 117 

21 . Mo—FOulke V Hclntosb, App 
284 SW2d 805 

sa sc—Drlsrsers v Cannon, 92 S 
B. 1049, 107 S C 822. 


aa Ido—^Deyerle v Hunt, 50 Mo 
App 541 

24. NT—Leinkanf Banking: Co v 
Grell, 70 NTS 1083 63 AppDiv 
275 

26. Colo—Jakway v Rivers, 108 P 
999, 48 Colo 49 

2 a Del.—King: v Lambden. 4 Del 
283 

27 ITS—Alexander v Harris, DC, 
4 Cranch 299, 2 UBd 627 
54 C J p 635 note 1 

2a Pa.—Waltman v Allison, 10 Pa. 
464. 

64 C J p 685 note 2. 

29 NT—^Tice V Norton, 4 Wend. 
668 

30. Pa.—Morrow v. Galbraith, 1 
PhUa. 652 

54 aj p 685 note 6. 

31. DC—Imhoir V Walker, Mun. 
App. 61 A.2d809 

Tenn.—General Motors Acceptance 
Corporation v Greene County Un¬ 
ion Bank, 95 S W 2d 948, 20 Tenn. 
App 98 


[ Presiisiptio& as to JuxisdlotloiL 

The Jurisdiction of the circuit 
court could not be attacked for al¬ 
leged failure to prove that at time of 
institution of action property sougrht 
to be recovered was within its Juris¬ 
diction, since it would be presumed 
in absence of contrary showing: that 
court rigrhtfully exercised Jurisdic¬ 
tion.—Stelnbaum v Wallace, 176 S 
W 2d 688, 237 MoJ^pp 841. 

32. US—^Morrison v Heller CJL 
NJ. 188 F2d 88 

Neb—^Fitzsimmons v Frey, 48 NW 
2d 531, 158 Neb 134 
Wls—^Rheingrans \ Hepfler, 9 NW 
2d 585 243 Wis 126 
54 CJ p 535 note 9 
FurChasa of ffoods 
In replevin to recover household 
goods which plaintiff claimed defend¬ 
ant had bought for plaintiff with his 
money and which defendant claimed 
to have bought with her own money, 
burden of proof on such issue was 
on plaintiff, and, if no evidence were 
produced on either side, plaintiff 
would have been out of court.—^Im- 
hoff V Walker, D CLMunAjpp., 61 A.2d 
809 
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defense's Plaintiff does not assume the burden 
of proving allegations which, although unnecessary 
to his recovery, have been made in antiapation of 
speaal defenses®^ In replevin by a claimant of 
goods distrained the burden of proof is on claim- 

ant®5 

Counterclaun 'VlHiere defendant interposes a 
counterclaim in an action of replevm brought against 
him, the burden of proof rests on defendant in 
respect of his counterclaim.*® 

§ 172. -Title and Right to Possession 

a. In general 

b Acts of officer; seizure under process 
aw hi General 

A presumption of ownership may arise from proof 
of possession, and proof of ownership may afford a pre¬ 
sumption of right to possession The burden of proving 


title and right to possession ordinarily rests on the 
plaintiff in an aetlon of replevin 

A presumption of ownership may anse from the 
evidence adduced.*^ In the absence of any direct 
evidence to the contrary, possession affords pre¬ 
sumptive evidence of ownership,** although the con 
trary has been held,** but when direct evidence is 
offered, the fact of possession loses its presumptive 
character,** and is to be considered only in connec 
tion with other facts at its real probative value,** 
and no presumption arises where there is a con 
flict of evidence as to ownership ** Where owner 
ship is established, m the absence of proof to the 
contrary, a presumption anses that the owner v 
entitled to possession.** 

When such matters are properly put hi issue 
the burden rests on plaintiff to prove hrs title oi 
ownership,** and his right to immediate** and ex 


83. Ohio—stone v Guardian Trust' 
Co. 4 Ohio Supp 4 

Wash.—Hoff V Lester 168 P 2d 409, 
25 Wash 2d 86 164 751. 

54 C.J p 535 note 10 
84L Tex.—Killman v Younff, Civ 
App., 171 S W 1065 
85 . Pa.—^Esterly Mach. Co v Spen¬ 
cer. 23 A 774. 147 Pa. 466 
86i> Conn.—Robinson v Atterbury. 

66 A2d 598, 135 Conn. 517. 

37. KM.-^me8pie v O’Neil. 28 P 
2d 1040. 88 NIL 141. 

Paots sitfBoieD.t to raise prasusiptioa 
Pacts that intestate brought cattle 
of her own when she came to live 
with son, that he established separ 
rate distinguishing mark, branded all 
Increase with that mark, and held 
such cattle out as hers, created pre¬ 
sumption of ownership in intestate, 
in the absence of other facts.—Gil¬ 
lespie V ONeil, supra. 

Neh—First Nat. Bank of Elgin 

V Adams. 118 NW 1055. 82 Neb 
801 

54 aj p 535 note 15 
89 Or—^Red Hawk v Joines. 278 
P 572. 129 Or 620 

40u Neb—First Nat. Bank of E'gin 

V Adams. 118 NW 1055. 82 Neb 
805 

54 aJ P 585 note 17 

41. Neb—^Elgln First Nat. Bank v 
Adams. 118 NW 1057, 82 Neb 805 

4S. HI.—HcElhaaon v McFarron, 86 
HLApp 23. 

48. Iowa.—Banks ▼ Lohmeier. 176 
NW 789, 188 Iowa 722 
Possessloa nsnsUy fallows title, 
which may he sufficient to prove pri- 
ma fkeie case in favor of plaintiff 
in replevin.—Ungar Buick Co v 
Thtun, 158 A 810 104 Pa.Snper 818 

44i Ark.—Singer Sewing Mach. Co 


V Cole, 68 SW2d 977. 187 Ark. 
1017—Lee v Wagner. 47 SW2d 
88 . 185 Ark. 874. 

Conn.—^Robinson v Atterbury. 66 A 
2d 698. 135 Conn. 517 
Ind.—Manlove v Maggart, 41 NBL2d 
638. Ill Ind.App 398 
Kan.—^Felts v Sugg 207 P2d 460, 
167 Kan. 488—Dillenberger v 
Starkweather, 192 P 2d 177, 164 
Kan. 618 

Ky—Stimson’s Ex’x ▼ Tharp. 144 
SW2d 1031. 284 Ky 889 
La.—Crain v Crain. App, 29 So 2d 
404—Dunkelberg Farms v Mad¬ 
ding, App. 6 So 2d 801 
Me.—Gatchell v Moody. 162 A 700. 
131 Me 497 

Md.—^Dermer v Faunce. 51 A2d 76, 
187 Md 610 

Mass—Marsh v 8 M. S Co. 194 
NEL 97. 289 Mass 802 
Neb—^Fitzsimmons v Frey, 48 NW 
2d 581 153 Neb 124 
NJ—Grimbilas v Linfair, Inc. 18 
A2d 412. 126 NJLaw 82—Red¬ 
mond V New Jersey Historical So¬ 
ciety, 28 A2d 189. 182 N JJSq 464 
Okl—Commercial Credit Co v Har- 
jo, 68 P2d 686, 178 Okl 897 
Pa.—^Royal Batting St Felting Co v 
Klein, 27 A2d 539. 149 Pa.Super 
622—Sork v Label, 2 A2d 521. 188 
PaSuper 169 

Utah.—Colemere v Layton. 22 P2d 
218, 82 Utah 142 

Wash.—Crystal Recreation v Seattle 
Ass’n of Credit Men, 209 P2d 858, 
84 Wash.2d 553 
54 OJ p 686 note 21. 

La.—SdLutzman v Munson, App. 61 
So 2d 125—Crain v Crain, App. 29 
So 2d 404. 

Utah.—Colemere v Layton, 22 P2d 
218, 82 Utah 142 

VL—Wortheim v Brace, 68 A2d 719, 
118 Yt 9 


Bagageoaent presents 
NJ—Mandelbaum v Weiss, 77 A2c 
492, 11 NJ Super 27 
aonsehold goods 

Conn.—^Robinson v Atterbury, 66 A 
2d 593, 186 Conn. 517 
Kan.—Dillenberger v Starkweather 
192 P2d 177, 164 Kan. 613 
N J —^Pintenics v Menwlg. 172 A 
877. 118 N JLaw 4. 

Jewelry 

Ia. —Dunkelberg Farms v Madding 
App. 6 So 2d 80L 
Motor vehiOle 

(1) The burden rests on plalntif 
seeking to replevy a motor veh*''1e t( 
prove his title or ownership when 
it is in issue 

Miss—Marsh v S M. S Co., 194 N.E 
97. 289 Masa 802 

NJ—Vida V Buckle Bros, 58 A2< 
812, 185 NJLaw 570 
Ohio—Automobile Finance CO v 
Munday. 80 NE.2d 1002. 187 Ohi< 
St 604 

Okl—Commercial Credit Co v "Bar 
Jo, 63 P2d 686, 178 Okl 397 
Pa.—Royal Batting St Felting Co v 
Klein, 27 A2d 589. 149 PaBuper 
622—Ambler Nat Bank v Mary 
land Credit Finance Co.. 24 A2( 
123 147 Pa.Super 496—Automobih 
Banking Corp v Draper. 195 A 
441. 129 Pa.Super 601. 

42 C J p 755 noce 86 

(2) The burden la not on defend 
ant to show title in himself—John 
son v Brown Bros Iron, etc., Co.. 23 
S W 1011, 208 MoApp 189 

(8) Where defendant shows a prl 
ma facie title by purchase firom i 
third person, the burden is on plain 
tiff to prove a better title in himself 
—^Federal Ins Co v Munden, Tez 
CivApp, 208 SW 917 

48. Conn.—Robinson v Atterbury 
66 A2d 598, 185 Conn. 517. 
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elusive^® possessions^ at the time the wnt issued,s8 
or, as otherwise stated, at the time of the co*^.- 
mencement of the suites Ordinarily, an answer 
in replevin denying plaintiffs ownership or nght to 
possession of the property m controversy casts the 
burden of proof on plaintiff,^^ unless defendant 
disclaims all right to the property On a plea of 
property in defendant or a stranger, traversing 
plaintiffs ownersnip, the burden of proof is on the 
plaintiff,52 but, wnere the averment of property 
is a mere matter of inducement to the demal of 
plaintiffs nght, as discussed supra § 157, a plea ol 
property m defendant or a third person, mterposed 
as new matter without a traverse of plaintiffs right, 
casts the burden of proof on defendant to establish 
the truth of his plea.52 Non cepit accompanied by 
a bnef statement alleging property in defendant 
places the burden on plaintiff to prove property 


in himself,®^ but a brief statement merel> alleging 
property in defendant leai es the burden on defend¬ 
ant to establish his a&matu e allegation 55 

While the burden of establishing his nght to pos¬ 
session rests on plaintiff throughout the tnal,55 the 
burden of proof in the sense of going forward with 
the e^ndence may shift from time to time 57 Thus 
at the outset of the case the burden of pro\irg nght 
of possession rests on plaintiff,58 but, whe-e plain¬ 
tiff has ntroduced evidence creating a pnma fame 
case in support of his claim to nght of possession, 
the burden shifts to defendant to show facts prov¬ 
ing a change of title and nght of possession to 
the extent, at least, of meeting plamtiffs pnma fame 
case.52 Defendant has the burden of proving af- 
nrmatne defenses arising m connection with title 
or owTershio 60 On the other hand, the burden 
of pro\xng ownership is not on defendant when he 


Iowa.—^Mutual Surety Co of Iowa 

V Bailey. 8 N\r2d 627. 231 Iowa 
1236—Wilson v Findlev, 275 NW 
47. 223 Iowa 1281 

Mass—^Marsh v S M. S Co., 194 
N K 97, 289 Mass 302 

Miss—GkU‘mon v Fitzgerald, 151 So 
726. 168 Miss 532 

Neb—^Fitzsimmons v Frey, 48 NJW 
2d 531. 153 Neb 124 

NT—^Roxy Athletic Club v Sim¬ 
mons. 44 NTS 2d 47, reversed 
without opinion 80 N Y S 2d 277 

Ohio —^Automobile Finance Co v 
Munday, 30 NR2d 1002, 137 Ohio 
et. 604—Niederlehner \ Weather¬ 
ly. 69 NR2d 787, 78 Ohio App 263. 
appeal dismissed 67 NE 2d 713, 146 
Ohio St. 697 

Okl—Commercial Credit Co v Har- 
jo. 68 P2d 636. 178 Okl 397 

Pa.—^Automobile Banking Corp v 
Draper, 195 A. 441, 129 Pa.Super 
501. 

54 C J P 536 note 22 

46. Me—Gatchell v Moody. 162 A. 
700, 131 Me 497 

NJ—Vida V Buckle Bros, 53 A.2d 
312, 185 NJLaw 570—Orimbilas v 
liinfair. Inc, 18 A.2d 412. 126 NJ* 
Law 82—Plntenics v Menwig, 172 
A. 877, 113 NJLaw 4—Redmond 

V New Jersey Historical Society, 
28 A.2d 189 182 NJEq 464 

Pa.—^Blossom Products Corp v Na¬ 
tional Underwear Co, 191 A. 40, 
325 Pa. 888—Gensbigler v Shaw- 
ley, 60 A.2d 860, 162 Pa-Super 642 
—^Royal Batting A FOlting Co v 
Klein, 27 A.2d 639, 149 Pa.Super 
622—Ambler Nat. Bank v Mary¬ 
land Credit Finance Co, 24 A.2d 
123, 147 Pa.Super 496—Sork v La¬ 
bel, 2 A.2d 621, 138 Pa.Super 169 

54CLJ p 586 note 23 

47 Ark.—Singer Sewing Mach. Co 

V Cole, 68 6W2d 977, 187 Ark. 
1017 
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Conn—Robinson v Atterbury, 66 A. 

2d 593 135 Conn. 517 
IPla.—Wooton \ Carro'iton Accept¬ 
ance Co., 137 So 390, 103 Fla. 237 
Ind.—Warner v WTamer, 10 NR2d 
773, 104 Ind App 252 
NJ—Mandelbaum % Weiss, 77 A.2d 
493, 11 NJ Super 27 
Ohio —Tremayne v Breakstone, 17 
Ohio Supp 172 

Wash—Crystal Recreation v Seattle 
Ass*n of Credit Men. 209 P 2d 358 
84 Wash.2d 553 

48. Iowa.—Haack v Rodenbour, 13 
NW2d 861. 234 Iowa 368—Chor- 
pening v Nickerson. 373 NW 843, 
223 Iowa 791 

Md.—^Dermer v Faunce. 51 A.2d 76, 
187 Md 610 

NJ—^McClellan v P A. North Co, 
187 A. 337, 14 NJMisc. 760, af¬ 
firmed 191 A. 753, 118 N JXaw 168 
54 CJ p 586 note 24 

49 Neb—^Fitzsimmons v Frey, 48 
NW2d 581, 153 Neb 124 
NJ—Vida V Buckle Bros, 53 A.2d 
312 185 NJLaw 570 
SJD—Sioux Falla Motor Co v Styke, 
233 NW 111, 68 SD 101 
54 C J p 687 note 25 

60. Pa.—Ambler Nat. Bank v Mary¬ 
land Credit Finance Co. 24 A.3d 
123, 147 Pa.Saper 496—Discount & 
Credit Corp v Ortman, 52 Pa-Dist. 
&Co 153 

Utah.—Colemere v Layton, 32 P2d 
218, 82 Utah 142 
54 C J P 537 note 26 

SL Conn.—OSIavanagh v. Phelps, 86 
Conn. IIL 

68 . Del —^Mills Novelty Co v Tran- 
seau, 196 A. 187. 9 WWHarr 86 
R.I,—Clyde Dye & Print Works v 
Craig. 157 A. 425, 62 R.L 65 
54 CJ p 687 note 28 
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63. ND—Pease v Maglll, 115 NW 
260. 17 ND 166 
54 C J p 537 note 30 

54. Me—Smith v Deojay, 130 A. 
130. 124 Me 881 

54 C J p 537 note 81 

55 Me —^Pope v Jackson. 65 Me. 
162—Cooper \ Bakeman, 32 Me. 
193 

66 Iowa.—Wilson v Findley, 275 
NW 47. 223 Iowa 1281 

67 Vt.—Wortheim v Brace. 68 A. 
2d 719, 116 Vt. 9 

63. SC—Jackson v lYier, 144 SR 
66. 146 S a 822 

Vt—Wortheim \ Brace, 68 A.2d 719, 
116 Vu 9 

59 Iowa.—^Harlan v Mennenga, 40 
NW2d 48. 241 Iowa 52 
Mo—^Rankin v Wyatt, App.. 49 SW 
2d 248, transferred, see 78 SW2d 
764. 885 Mo 628. 94 AJUR. 94L 
NY—^Thorer & Hollander v Fuchs» 
272 NTS 860, 241 AppDlv 859 
Pa.—^Blossom Products Corp v Na¬ 
tional Underwear Co.. 191 A. 40^ 
825 Pa. 383—Sadler v MarcoR 180 
A. 132. 119 Pa.Super 66—Shaub v 
Heidig. ComJPl. 45 Lanc.Hev 650 
Vt—H^'ortheim v Brace, 68 A.2d 719. 
116 Vt 9 

ntle snpportiag right to possession 
Proof of title by owner made out a 
prima facie case, and burden shifted 
to defendant to proi e property, gen¬ 
eral or special, \e8ting in him the 
right to retain possession.—Johnson 
V Staples, 5 A.2d 483, 135 Pa.Super. 
274 

ea Pa.—Jane Francis Toys v Pitts¬ 
burgh Die & Cast Co, Com.Pl, 99 
PittsbLegJ L 

Tex —Killman v Young. Civ.App., 
171 SW 1065 
54 OJ p 687 note 84. 
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claims merely the right to possession, and owner- 
is not m issue,and the mere interposition of 
a defense to plamtiff^s claim of the right to posses¬ 
sion of property replevied does not impose the 
burden of proof on defendant,®^ Where plaintiff 
has the burden of provmg his nght to the properly 
and immediate possession thereof, the burden does 
not shift to defendant on introduction of evidence 
tending to break down plaintifFs case,®® and the 
fact that there is evidence tending to support plam- 
tiffs claim of ownership does not shift to defend¬ 
ant the burden of proving defendant’s ownership ®^ 
A statute reqmrmg a party claiming special property 
in goods to plead the facts on which such claim 
is based does not alter the rule reqmrmg plaintiff 
to prove his allegations of general property and nght 
to immediate possession ®® 

Intervener The burden of proving ownership or 
nght to possession is on an mtervener ®® An in¬ 
tervener, claiming the property by pur-diase, has the 
burden of proving title in his vendor ®7 

Surreptitious taking of property from plaintifPs 
possession raises a presumption that plaintiff was 
the owner and entitled to possession,®® and the bur¬ 
den IS on defendant to prove that he was owner and 
entitled to possession,®® and that the takmg under 
writ of replevin was wrongful^® 


b Acts of Oi&cer, Seizure under Process 

An officer seeking In a replevin suit to Justify his 
possession by reason of seizure under process has the 
burden of proving that he was an officer at the time 
he seized the property and that the process under which 
he acted was valid 

A taking by an officer under process is presumed 
to be lawful until plamtiff proves otherwise,^! and 
phuntiff smng an officer m replevin has the burden 
of establishing his title and nght to possession 
On the other hand, where justification for tiie 
officer’s possession has been put in issue, the burden 
of provmg such affirmative defense rests on the 
officer attempting to justify by basing his nght to 
possession on an execution, attachment, or other 
process, to prove that at the time he seized the 
property he was an officer^® de jure,*^^ and that the 
property was subject to seizure under the execu- 
tion^® as the property of the execution debtor ^6 
He has the burden of showing the proceedings and 
process under which he acted and claims posses¬ 
sion,and that the process was not only regular 
on its face but that it was issued by competent au- 
thonty^® The officer has the burden of proving 
that the execution was supported by a valid^® tm- 
satisfied®® judgment, but it has been held that he 
need not prove the judgment where he proves an 
execution regular on its face and appearing to have 
been issued by a court having junsdiction,®®* or 
where plamtiff introduces the execution and claims 
exemption agamst the levy ®® 


61. Keb —^lleyer v Plattsmouth 
First Nat Bank, S8 K.W 867, 68 
Neb 679 

62. ICass —Sheehan & Egan v Amer¬ 
ican Ry Express Co, 174 NE. 685, 
274 MASS 881 

Defease of Ilea 

In replevin against railroad, de¬ 
fense of lien by shipper merely con¬ 
troverted allegation that property 
was nnla-wfolly detained without 
shifting burden of proof—Sheehan & 
Egan V American Ry Express Co, 
supra. 

68 . Mass—Wyiie v MArinofsky, 88 
NJEL 448, 201 Mms 583 
64b Ark.—Johnson v Byrd, 164 SW 
2d 895 204 Ark. 781. 

65b Conn.—DAddaiio v Abbott 24 
A.2d 245, 128 Conn. 606 
66 b Colo—Benlsh v Jones, 190 P 
588 68 Colo 484 
Okl—Rozen v Mannford State 
of Mannford, 58 P 2d 119, 177 Okl 
171—Miller v MUler, 49 P2d 189, 
174 Okl 578 

64 aJ p 586 note 21 [e] 

67 NC.—Roberts v Bullock, 78 S 
EL 991, 158 NC 210 

68 . Iowa.—Adamson v Harper, 148 
NW 844, 168 I9wa 66. 


69 Iowa.—Adamson v Harper, su¬ 
pra. 

TO. Iow8u—Adamson v Harper, su¬ 
pra. 

71. Mo—IPinnell v Million, 74 SW 
419, 99 MoApp 552 

R.I—McDonald v Brown 199 A. 750, 
61 R L 40 

72. Minn—Orth v Pease, 84 NW 
122 81 Minn 874 

Mont—OalUck v Bordeaux, 78 P 
588. 81 Mont 828 

73. Elan.—Ghaham v Shaw, 17 P 
832, 88 Kan. 734 

54 CJ* p 528 note 86 

74. Ill—^Larsen v Ditto, 90 niApp 
884 

Wis—Densmore Commission Co v 
Shong, 74 NW 114, 98 Wis 380 

75 Ky —Hobbs v Myres, 1 BMon 
241 

76 NJ—Bruen v Ogden, 11 NJ 
Law 370 20 AmD 593 

54 C J p 528 note 91 

77 Kan—Am v Parker, 18 P 201, 
39 Kan. 888—Graham v Shaw, 17 
P 382, 88 Kan. 784 

78. Neb—Schars v Brand, 42 NW 
906 27 Neb 94 

54 C J p 628 note 88 
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79 Wis—^Densmore Commission Co 
V Shong 74 NW 114, 98 Wis 880 
54 CJ p 528 note 89, p 688 note 64— 
28 CJ p 599 note 57 
80 l Okl—Williams v Foreman, 160 
P 700, 65 Okl 804 
64 C J p 528 note 90 
8 L ni—Outhouse v Allen, 78 lU 
529 

Ki —Clay V Caperton, 1 T B Mon. 

10, 16 AmD 77 
As determined by possessioiL 
If the goods were in the actual 
possession of defendant in the execu¬ 
tion, the onus of proving that they 
were the property of another rested 
on plaintiff, if they were in the pos¬ 
session of another, the load was cast 
on the shoulders of the officer making 
the levy—^Merritt v Lyon, 8 Barb, 
NT., 110 

82. Mich.—McGuire v GalUgan, 19 
NW 142, 68 MKOl 468 
Whore the ezeoatio]i Is not pro. 
dnoed on the trial and there is no 
proof showing at what time the levy 
was actually made the court will not 
presume a levy made on the prop¬ 
erty previous to the sale by the Judg¬ 
ment debtor to the claimant, plaintiff 
in the replevin action.—Millspexigh 
V Mitchell, 8 Barb, NT, 888 
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Where the officer bases his nght on a seizure un¬ 
der a wnt of attachment, he has the burden of 
proving not only the existence of the -wnt, but also 
that the attachment defendant was indebted to the 
attachment plaintiff, and that all the jurisdictional 
steps were taken before the wnt issued.^® Where, 
under an attachment wTit, he takes propert> from 
a stranger, he has the burden of proving not only 
a wnrit valid on its face, but the regulanty of the 
attachment proceedmgs,^^ but it has been held not 
necessary to prove the debt of the attaching creditor, 
except where the property was taken from possession 
of plamtiff, a stranger to the attachment 

Officer acting under replevin zcrit It is presumed 
that the officer executing the wnt of replevin took 
the bond required by the statutes,*® and acted regu¬ 
larly 

§ 173 -Taking, Detention, and Posses¬ 

sion by Defendant 

The plaintifr hae the burden of eetabliahing a wrong* 
f ul taking and detention of the property 

A wrongful taking and detention are not to be 
presumed,*® but plaintiff has the burden of proving 
the wrongful taking of the property,** and its unlaw¬ 
ful detention,*® and such burden is not shifted to 
defendant by the mterposition of special defenses 
as well as a general demal *^ Where defendant 


obtamed possession of the property lawfully, the 
burden is on plaintiff to show a termination of his 
right** Plamtiff has the burden of proving defend¬ 
ant’s possession at the time the action wras com¬ 
menced,** but the burden is on defendant to show 
that he had parted wnth it prior to the beginmng of 
such action,*^ and on his failure to do so it must be 
presumed that he still retains wrongful possession 
of the property *® Where plamtiff establishes a 
pnma fame title and right to the possession of the 
propert 3 % it is incumbent on defendant to show how 
he came into the possession of it and why he is en¬ 
titled to retain the property ** 

Distress The burden is on defendant to show a 
taking under distress warrant where the property 
admittedly belongs to plaintiff,*^ and to show the 
validity of the distress where it is attacked** A 
tenant, suing m replevin to recover personalty dis¬ 
trained by his landlord for alleged unpaid rent, who 
makes a pnma faae case thereby casts the burden 
on defendant landlord to justity the seizure.** 

§ 174 -Identity of Property 

Where the identity of the property claimed by the 
plaintiff la In lasue, the burden it on him to establish 
that fact. 

Where the identity of the property claimed by 
plaintiff IS m issue, the burden is on him to estabhsh 
that fact*^ Where, however, defendant asserts a 


Ind.—•Warner v Warner, 10 NB2d^ 
778 104 lnd.App 232 


fendaat if he seeks to avoid jndff- 
ment for return of property, to pro¬ 


88. Keb —Hakanson v Brodke, 53 N 
W 1088, 86 Neb 42 
54 C J p 628 note S4 
84i wyo —Cheeseman v FSnton, 80 
P 828, 18 Wyo 486, 110 Am SR. 
1010 

Jlidgment or debt 

In replevin action against sherllE, 
he. If Justifying under wit of at¬ 
tachment, must prove Judgment or 
debt owing by defendant in writ.— 
Wheeler Lumber, Bridge & Supply 
Co V Shelton, 29 P2d 1018, 146 Or 
650, rehearing denied 81 P 2d 168, 146 
Or 550 

85. Neb—Curtis-Baum Co v Lang, 
120 NW 178, 88 Neb 728, 181 Am. 
SR. 660, 125 NW 140 86 Neb 102 

86. Me.—^Edgecomb v Lawlis, 140 
A. 182, 126 Me. 550 

54 C J p 585 note 12 

87 Me—Edgecomb v Lawlis 140 
A. 182, 126 Me. 550 

88. Mo—Flnnell v MUlion, 74 SW 
419, 99 MOJV.PP 552 

99 Mich.—^Le l>uo v Beechler, 233 
NW 440, 252 Mich. 633 
64 CJ p 688 note 42 

90u Del—SVlck v Miller, 107 A. 891, 
80 Del. 866, affirmed 107 A. 894^ 80 
Pok <7i. 


Mo—^Maier v Henson Motor Co ' 
App 151 SW2d 452 
Neb—Fltzslmons v Frey, 43 NW2d 
531 158 Neb 124. 

N Y —Roxy Athletic Club v Sim¬ 
mons, 44 NTS 2d 47, reversed 
without opinion 80 NTS 2d 277 
Ohio—Automobile Finance Co v 
Munda>, 80 NE.2d 1002, 137 Ohio 
St tfl>4 

Okl—Commercial Credit Co v Har- 
Jo, 68 P2d 686, 178 OkL 897 
64 C J p 538 note 42 
91. Wash.—^Dodd v Williams-Smith- 
son Co, 67 P 352, 27 Wash. 89 
98. Mo —^Leiaey Brewing Co v 
Clins, App, 211 SW 689 
54 C.J p 588 note 44 
98. Mo —Maler v Henson Motor 
Co., App, 151 SW2d 452 
Okl—Commercial Credit Co v Har- 
Jo, 68 P2d 686, 178 OkL 897 
54 C J p 588 note 45 
94 , 2Co —^Maier v Henson Motor Co, 
App., 161 SW2d 452 
54 C J p 588 note 46 
Special def MLSe 

(1) Under some statutes, in suit 
in quasi contract to recover property 
i unlawfully taken from plaintiff^ bur- 
i den rightly faUs on ahouldera of de- 
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duce proof to show what disposition, 
if any, he has made of It, particu¬ 
larly where defendants have stead¬ 
fastly maintained that they never 
had possession of proi>erty sued for 
—^Kramer v Freeman, 8 So 2d 609, 
198 La. 244 

(2) Burden of proving special de¬ 
fenses in suits on contracts see Con¬ 
tracts S 678 

96. Iowa.—'Waterhouse v Black* 54 
N W 842, 87 Iowa 817 

96L Ohio—^Ezie R. Co v Israel 
Bros Co., 17 NE2d 931, 59 Ohio 
App 259 

Vt.—Cameron v Blanchard, 176 A. 

290 107 Vt. 51 
54 C.J p 588 note 48 

97. Del —^Robelen v Wilmington 
Nat. Bank, 41 A. 80, 15 DeL 846 

98. Pa.—Shaffer v Seyler, 29 Fa. 
Diet. 269 

99 . Pa.—’National Cash Register Co 

V AnseU, 8 A.2d 89, 188 Pa.Super 
497—'Wolcoff V A^ero, 100 Pa. 
Super 576—Stahl v Mullln, Com. 
PI, 58 Montg Co 25 

L Miss—Anderson, Clayton db Col 

V Daniels, 192 So 482, 187 Miss. 

1 26S. 
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claim to the property in controversy under a mort¬ 
gage, he has the burden of proving that the prop¬ 
erty mortgaged is the same as that sought to be 
recovered and where plaintifiF and defendant claim 
under different mortgages, and plaintiff offers evi¬ 
dence pnma facie sufficient to show title in himself, 
the burden is on defendant to show that the property 
descnbed m the mortgage under i\hich he claims is 
the same as that m controversy ^ Where the dec¬ 
laration describes the property in unnecessarily 
minute details, plamtitf need not prove more than 
enough to identity the property with reasonable 
certainty ^ 

§ 175. Value and Damages 

The value stated In the atridavit may be presumed 
to be the true value of the p"operty replevied, the de¬ 
fendant has the burden of proving damage arising from 
a wrongful replevy of the property 

The value stated in the affidavit is, in the absence 
of proof to the contrary, presumed to be the correct 
value 5 In the absence of proof of the value of the 
reple\ied property at the time of the trial, it will 
be presumed to be of the same value then as found 
by the court when replevied,® and, where the value 
of the p-operty was agreed on in a contract of ex¬ 
change, the burden of proving a different value is 
on the party asserting it^ 'WTiere plaintiff gives 
bond and acquires the possession, it is not his duty 
to prove the value of the property,® and this is true 
where he is in possession and does not seek dam¬ 
ages.® WTiere plaintiff admits on the record the 
value of defendant’s possession, and no evidence is 
given as to the general value of the property, it wull 
be presumed that such value is equal to or exceeds 
the amount admitted by plamtiff as the value of 


defendant’s special interest,^® but no such presump¬ 
tion arises m the absence of any admission Plam¬ 
tiff seeking to recover the usable value of the prop¬ 
erty, and having only a special interest m such prop¬ 
erty, has the burden of proving that this special 
mterest includes the nght to use^^ Plaintiff has 
the burden of proving the value of the property 
where a forthcoming bond is gnen 

Where it is found that plaintiff wrongfully re- 
ple\ied the property from defendant, the law Wxll 
infer some damage from tlie in\ asion of defendant s 
rights The buraen, howe\ er, rests on defendant 
to prove the actual damage i® 

Where property ts replevied from a sheriff, it is 
ordinarily incumbent on him to prove the value 
of the property i® 

Deprivation of use and depreciation In the ab¬ 
sence of proof that the damages are more or less 
than the mterest on the value, the presumption is 
that the damages are the interest dunng the time 
the successful party was wrongfully deprived of 
the use The burden of proving depreaation is 
on plamtiff i® 

Doftiage to defendant The burden is on defend¬ 
ant to prove damages resulting from the taking of 
the property under the wnt of replevxn.i® 

§ 176 -Fraud 

Tha burden of proving fraud In a replevin action 
rests on the party asserting it. 

In accordance with the general rule, discussed 
m Fraud § 94, where a judgment in replevin is 
predicated on a charge of fraudulent misrepresenta¬ 
tion, such fraud must be affirmatively proved,®® and 


Okl —^Finkelstein v Uontfort, 151 
P2d 897, 194 Okl 829 
54 aJ p 627 note 74. p 588 note 67 
CSordwood 

Minn.— liOhrenz v Kelson, 148 
268, 128 Minn. 525 
OottosL 'bales 

Miss —Anderson, Clayton & Co ▼ 
Daniels. 192 So 432. 187 Miss. 266 
IBotor veblole 

Old—Sapp V Hartford Fire & Mar 
rine Ins. Co^ 206 F 814, 86 OkL 
87 

8i Minn.—Game v 'Wbaley, 46 KW 
228. 48 Minn. 284 

8. Mb—^Brunswick First Kat;. Bank 
V Wood, 27 S'W 554, 124 Mo 72 
OkL—State Bank v City Mat. Bank, 
89 F. 206, 18 OkL 10 

4 . Me.—Hartford Blre Ins. Co ▼ 
Stevens 128 A. 88, m Me. 368 
64 Ojr p 528 note 75. 


6. Mich.—^Peterson v EPbwler, 48 
XW 10 76 Mich. 258 

54 CJr p 589 note 60 

6. Tex.—^Monday v Vance, CivA.pp, 
51 S'W 346 

54 C J p 539 note 61. 

7 Or—^Maxson v Ashland Iron 
-Works, 166 F 87, 167 F 271, 86 Or 
845 

8. S C.—Archer v Donff, USB. 86, 
82 S C 171 

a. NM.—^Zederman v Thomson, 121 
F 609,17 N M. 56 

xa Neb—Gamble v 'WUson, 50 K 
W 8, 88 Neb 270 

11« Wyo—Quinlan v Jones, 198 F 
862, 27 'Wyo 410 

18. Okl—^Francis v Guaranty State 
Bank, 146 F 824, 44 Okl 446 

13. Miss.—Hinman v Sabin, 112 So 
871. 147 Miss 509 

X4i Ind.—Anchor Stove & Furniture 
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Co V Blackwood, 85 NJSL2d 117, 
169 Ind.App 357 

15 NM—Iioomls Machine Co v 
Proctor, 71 P2d 1029. 41 NM. 619 
—Both V Yara« 140 P 1071, 19 N 
M. 8 

16. Neb—Gamble v Wilson, 60 N 
W 8, 88 Neb 270 

54 CJ p 539 note 69 

17 NY—New York Guaranty, etc., 
Co V Flvnn, 65 NY 658 

18L Mo —^Muzenich v McCain, 274 S 
-W 888, 220 MoApp 502—OEtosen- 
blatt V 'Wlnstanley, App., 186 S W 
642 

19 Mont.—HadTfferty v Lash, 87 F 
907, 34 Mont. 517 

Wyo—Quinlan v Jones, 198 F 852, 
27 Wyo 410 

80. D C.—Premier Poultry Co v 
Wm Bomstein 4b Son, MunApp, 
61 A.2d 632 
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the burden of proof rests on the party pleading 
fraud 21 W^ere plaintiffs title is alleged by defend¬ 
ant to be fraudulent, plaintiff must first ^ow tide 
in himself 22 'W^ere plaintiff has alleged and proved 
fraud, the burden is on deteiidant to pro\e lus ce- 
fense of innocent purchaser for \aiue 23 

§ 177. Admissibility of Evidence 

Tha general rules applicable to the adr>l88fbMlty of j 
evidence In civil actions apply In actions of replevin 

The general rules applicable to the admissioihn i 
of evidence m ci\il actions apply in actions of I 
reple\ m.2* 

§ 178. -Title and Eight to Possession 

Any evidence otherwise competent is admissible in a { 
replevin action which Is relevant and material to the , 
issue of ownership or right of possession of the property 
Involved 

Since the subject of inquirj in a reple\^n action is 
the nght of possession of the property in\ol\ed, as 
discussed supra § 4, any evidence otherv ’se compe¬ 
tent IS admissible which properly determines the own¬ 
ership and right of possession thereof25 m plain¬ 
tiff,2® and It IS competent for defendant to offer an\ 
evidence which may tend to show that plamtiff did 
not have the title or nght of possession at the time 
the action wraa commenced 27 Where the owner- 


sh p of the property' is in dispute c\ idence of per¬ 
formance b\ the alleged owner of acts of dominion 
raising a presumption of ownership is admissible 28 
Evidence of matters occurring after commencement 
of the action is inadmissib!e,22 since plaintiffs nght 
to recover depends on his nghts existent at the 
commencement of the actxon, as discussed supra § 
42 

Abardomient or parting w ith possess on by plain¬ 
tiff ma> be shown by competent e%'idence20 Evi¬ 
dence of title or right of possession in a third person 
is admissible in reouttal of plaintiffs daim of title 
or nght of possession ,3i but evidence on behalf of 
defendant that persons other than plaintiff claim 
the property is not admissible unless it is shown, or 
offered to he shown that the nght claimed is de- 
m ed through plaintiff or owner of such property 22 
Where defendant has not disputed the character 
ot plaintiffs nghts as set out in the pleadings, evi¬ 
dence of reputed ownership in himself is inad- 
xmssiblc 22 

Declarations In accordance with the rules gov¬ 
erning the admissibility of declarations in civil ac¬ 
tions generally, as discussed m Evidence §§ 211- 
238, in replevin suits declarations of the parties or 
of third persons alleged to have an interest m the 
property, bearing on the question of title or nght 


Finlayson, 88 


81. Fla.—''Williams v 
So 50, 49 Fla. 264 
54 CJr p 589 note 78 

SS. Iowa.—Hardy v Moore, 17 NW 
200. 62 Iowa 65 

83. Okl—^Thompson v Clark, 178 P 
655, 74 Okl 221 

84. Mich.—Ellis v Simpkins, 45 N 
W 646 81 Mich. 1. 

NC—MaJette \ People’s Bank, 179 
S.E. 28, 208 NC 824 
Tex.—^Heine v Poehls, Civ.App, 48 
SW2d 851. 

Wash.—Hoff V Lester, 168 PSd 409, 
26 Wa8h.2d 86 , 164 A.I 4 .R 751— 
Spiecker v First Nat. Bank, 235 P 
822, 134 Wash. 280 
54 CJ p 689 note 77 
Bvidenoe li4ia admissible 
Mo—Huntington v Jamieson, App, 


Tex.—Heine v Poehls, Civ App, 48 
S W 2d 851 , 

Wasn.—Spiecker v First Nat. Bank, i 
235 P 822 184 Wash. 280 
54 CJ p 539 note 77 [b] | 

(2) EMdence relative to insurance j 
carried by plaintiff on the property 1 
replevied.—^EVands v Shore, 195 A. j 
913 129 Pa.Super 511. 

( 8 ) Evidence proffered in support 
of counterclaim where the latter re-! 
ferred to property other than that. 
Involved In suit.—Gk>rdan v Brlody, 
184 P 3d 481. 170 Or 410, 145 A.Ij.R. i 
898 I 

85. Okl—Merchants* Nat Bank vj 

Ffazier 159 P 547. 60 Okl 156 | 

Pa.—^Majcrone v Macrone, ComJPl., 
84 DeLCo 298 1 

54CJ p 540 noteT9 j 


27 Ark—Singer Sewing Mach. Co 
V Cole, 63 S.W2d 977, 187 Axk. 
1017 

Colo—Wyman v McCarthy, 26 P2d 
245, 98 Colo 840 

Mich.—Judge V Yogel, 88 Mich. 569 

54 C J p 540 note 81 

Owsier’s absence and use of oss by 
others 

Ark.—White v Williams, 56 aW2d 
66 , 186 Ark. 697 

Payment of taxes 

Mich.—Judge V Vogel, 88 Mich. 669 

88 . Or—''Wheeler v Steadman. 195 
P 818, 99 Or 414 

54 CJ p 541 note 86 

88 . Oolo—^McCraw v Welch, 2 Colo 
284. 

Ean.—Hardwick v Brookover, SO P 
21, 48 Kan, 609 


50 S.W2d 705 

Pa.—Cross v Harp. 167 A. 829, 108 
Pa.Super 295 
54 CJ p 539 note 77 [a3 
Bvidenoe held inadmissible 
(1) Generally 

Mo—Hannibal Inv Co v Schmidt 
App, 113 S'WSd 1048 
NCL—MaJette v People’s Bank, 179 
SE. 28. 208 NC 824 
Fa.—Commonwealth, to TTse of Nee¬ 
ly, V Bre^enridge^ 88 A.2d 52t 
158 Pa.Super 80 


All transactions 

In replevin action to recover pos-, 
session of truck, evidence showing 1 
all transactiona between plaintiff and 
defendant relative to truck was ad-^ 
missible in order to establish owner¬ 
ship thereof—Coffey v Williams, 210 
P2d 959, 69 Ariz. 126 

86 L Fla.—Supervisors, Inc., v Ar¬ 
cadia Citrus Growers' Ass'n, 185 
So 296, 101 Fla. 804. 

64 C.J p 640 note 80 


sa OkL—Merchants* Nat Bank v 
Frazier, 159 P 647 60 Okl. 156 
54 C J p 541 note 88 

31. Minn.—Braman v Wall, 299 N 
W. 243, 210 Minn. 548 
NH.—^Brown v Webster, 4 NH. 600 

88 . Ean—Eennett v Fickel, 21 P 
98. 41 Ean. 211. 

64 C J p 642 note 98 

33. Or—Heckela v Coos Bay lAquor 
Co., 142 P 647, 71 Or 149 
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to possession of the property, have been held ad¬ 
missible 

Documentary evidence Under the rules g;ovem- 
ing admissibility of documentary evidence in civil 
actions generally, as discussed in Evidence §§ 623- 
850, any proper documentary evidence is admissible 
to -show title and right to possession,35 as where it 
IS proffered on the part of plaintiff to show his 
right,38 or on the part of defendant to show title 
or right to possession in himself or a third person 
as agamst plaintiff 37 On the other hand, evidence 
of this character is inadmissible where it is incompe- 
tcnt,38 as where the genuineness of the instrument 
IS questioned, and no attempt is made to establish 
it,33 or where it is irrelevant or immatenal ^8 The 
fact that plaintiff introduces documentary evidence 
in support of his claim to right of possession does 
not preclude him from showing such right by other 
and independent testimony 81 

§ 179 -Taking and Detention 

Any competent and material evidence ie admiselble 
to ehow the wrongful taking and detention of the prop¬ 
erty, but evidence as to the defendant’a Intent In tak¬ 
ing the property la Immaterial 

Any legal evidence tending to prove the wrongful 


taking or detention of the property replevied,83 
such as proof of demand and refusal,83 or any evi¬ 
dence tendiQg to justify such taking or detention,88 
is admissible On the other hand, evidence tendered 
on the issue of the wrongful taking or detention of 
the property is inadmissible where it is without 
proper bearing on the question,85 evidence show¬ 
ing the intention of defendant in taking and ap¬ 
propriating the property is immaterial, since his lia¬ 
bility does not depend on his intention ,88 and where 
defendant has g^ven a redelivery bond evidence is 
inadmissible to show that he did not receive a part 
of the property described therein 87 

§ 180 -Identity of Property 

Any competent evidence bearing on an Issue as to 
the Identity of the property Is admissible 

Any competent evidence bearing on an issue as 
to the identity of the property is admissible 88 Evi¬ 
dence that a thief adnutted having stolen the prop¬ 
erty and took the shenff to defendant with whom 
he had disposed of it is admissible to identify the 
property in the hands of defendant 89 The record 
of a conviction for larceny is inadmissible to identify 
property claimed to have been pawned with defend¬ 
ant by the thief 50 


84. TVla—Rohrer v Lockery 117 N 
W 1080, 188 Wls 532 
54 CJr p 543 note 91 [a] [cl 
ZSvldsaoa bsU tnadmlsiribls 

(1) In eontroversv between wid¬ 
ow's \endee and deceased husband's 
vendee over mules, evidence that de¬ 
ceased husband owned mules because 
he said that he did was inadmissible 
—Heine v Poehls, Tez.CivApp, 48 
STTSd 851. 

(S) Other evidence held inadmissi¬ 
ble see 54 CJ p 642 note 91 [b], 

3S. na. —Richbourff v Ro«e, 44 So 
69 63 Fla. ITS, 135 Am.S R 1081 
Pa.—Sidle v Goldman, 182 A. 840, 
107 Pa.Super 13 
IBofeor vahiolss 

(1) In action brousrht to recover 
possession of a motor vehicle, the 
certificate of ownership is ordinarily 
admissible on the Issue of title and 
riffht of possession. 

Cal—^Bruee v Churchman, 182 P2d 
8, 55 CalAppSd 850 
Pa.—Sidle V Goldman, 182 A. 840, 
107 Pa.Super 18 

(2) Certificate of title was admis¬ 
sible even though plaintiff had failed 
to return it to commissioner of mo¬ 
tor vehicles.—TVllklson v Oruffett, 20 
SW2d 038. 233 MoJtpp 889 

(8) Admissibility of certtfleate of 
ownership to establish title to motor 
vehicles generally see Motor YOhldes 
I 42 d (3) 


, 36. Pla-—^I>elco Light Co v John 
Ro> Hutchin^o i Properties, 128 
So 831 99 Fla. 410 
54 C J p 641 note 82 

37 Or—Leavitt v Shook, 88 P 891, 
■ 47 Or 289 

54CJ p 541 note 84 

1 


38. Neb —Snyder v Anderson. 95 
NW 898, 1 Neb, Unoft, 406 
54 C J p 541 note 84 [b] 

89 Iowa—^B ray v Fllcklnger, 44 
NW 664, 79 Iowa 813 

40. Ark.—^Whlte v Williams, 55 S W 
2d 86, 188 Ark. 697 

I Mo —^Luther v Kinyon, App, 219 S 
I W 117 

, NJ—Katchen v HUl, 199 A. 871, 
, 120 NJLaw 275 

. 54 O J p 541 note 85 
Judgment docket alfeoti&g different 
property 

In an action in dahn and delivery 
to recover property alleged unlaw¬ 
fully In possession of defendant, a 
judgment docket of a justice of the 
peace showing action by plaintiff 
against vendor of defendant for pur- 
I chase price of similar property was 
I inadmissible, where it was not es¬ 
tablished that property mentioned In 
the complaint for which action In 
justice court was brought was Iden¬ 
tical with that described in the ac¬ 
tion in daim and delivery—Shnery 
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I Consol Mining Co v Fricksozi, 208 

,P 935 64 Mont 190 

41 Fla.—Supervisors, Inq., v Arca¬ 
dia Citrus Growers' Ass'n, 185 So 
296 101 FIa 804 

40. SC—Cothran v Knight 22 SB 
596 45 8 C L 

54 CJ p 642 note 94 

43. Conn —^Bdknap Sav Bank v 
Robinson 84 A. 495, 66 Conn. 542 

Mich.—^Toomey v Woodruff, 14 NW 
689 50 Mich. 31 

64 C J p 643 note 96 

44. NT—Rapp v Mca>bett Motor 
Car Co 194 NTS 200 201 App 
Div 388 

54 CJ p 542 note 96 

45 Pa—Taylor v Orndoff, 70 Pa 
Super 886 

54 C J p 542 note 94 [b] 

46. Wis—Ecker v Moore^ 2 Pinn 
425, 2 Chandl 85 

47 Fla—Gaulden v Hill, 87 So 758, 
81 Fla 251 

64 G.J p 541 note 98 

46 Iowa—Wald V Auto Salvage, 
eta, Co. 179 NW 858, 190 Iowa 
11 . 

54 CJ p 542 note 99 

49 Tex.—Morris v Shuttles Bros, 
ClvJipp. 139 SW 1058 

60 NT—Sapo V Simpson, 117 N 
TS 105 



77 C J S 


REPLEVIN 


§ 181 


§ 181. -Value and Damages 

a In general 
b Time of valuation 
c Damages 

a. In General 

In an action of replevin competent, relevant, and 
material evidence as to the value of the property Is ad¬ 
missible 

It IS proper in an action of replevin to allow plain¬ 
tiff to show the value of the property, in order to 
aid the jury m assessmg his damages,^! but evi¬ 
dence proffered on this issue should be excluded 
as inadmissible where it is incompetent, irrelevant, 
or immaterial Evidence is admissible to show 
that a party has placed a certain v alue on property 53 
Evidence of the cost of manufacturing an article 
and transporting it to market,5^ and of the state 
of the market as to supply and demand,55 is ad¬ 
missible to show value or to aid in assessing dam¬ 
ages, but where the market value has already been 
determined, evidence of cost becomes immaterial 56 
Where the property has no market value, the owner’s 
estimate of its value to him is admissible as evi¬ 
dence of its value 57 However, estimates in an ap¬ 
praisal of property made by one whose action does 
not l^;ally affect the party against v.hom the evi¬ 
dence IS offered is incompetents® Evidence is ad- 
nussible on behalf of defendant to show that an 
estimate, on which plaintiff relies to determine 
the value, extended only to a part of the property ,59 
but evidence of the value of property exchanged 
for that of plaintiff by one hav mg no authonty to do 
so IS inadmissible where plaintiff had nothing to do 


wnth the property 5® An appraisement made m a 
different proceedmg has been held to be inad¬ 
missible.®^ 

The affidavit is competent evidence of the v'zilue 
of the property 52 Defendant, not bemg bound by 
the value set b> plaintiff m his affidavit of value, 
ma> produce testimony to show a lesser value,®® 
but plaintiff cannot introduce ev idence to show a dif¬ 
ferent value.®^ 

Depreciation Either party in replevin may in¬ 
troduce evidence to show depreaation of the prop¬ 
erty replevied as bearing on its value ®5 

b Time of ValnatLOn 

Where value Is determined as of the time of tak¬ 
ing, evidence of value a reasonable time before or after 
the taking Is admissible. 

Ev idence showmg the value of the property some 
time previous to the bnnging of an action for its 
recovery or the value thereof is admissible, smee 
it has some bearing on the v alue at the date of the 
suit,®® and, where the value is determined as of 
the time of the taking, as considered infra § 270, 
ev idence of value a reasonable time before or after 
the taking is admissible,®7 but evidence of value 
at a time too remote from the time of the trial to 
have any bearing on the vame then has been held 
inadmissible ®® Evidence of facts transpiring after 
the mstituhon of the smt but before verdict is ad¬ 
missible where such facts have a legitimate bearing 
on the damages ®® AccordmgI>, it is competent to 
show the condition of the property at any time after 
the commencement of the action and before judg¬ 
ment, where such condition is a result of the deten- 


81 Ind.—Indiana Union Tract. Co 
V Sick. 81 NE 617, 40 Ind.App 
451 

54 C J p 643 note 3 
aCteket value 

Under rule that ar*ard of damages 
In replevin must bear some reason¬ 
able relationship to value of prox>- 
erty, market value of property Is 
material—HoiC v Lester, 200 P2d 
516, 81 Wash.2d 987 

82. Pa.—Boss V Boss, Com.Pl, 40 
Lack.Jur 96 

SD—Northwest Sec. Nat. Bank & 
Trust Co V Palmer 275 NW 505, 
65 SD 588 

Wash—Hoff V Lester, 200 P2d 515, 
81 Wash 2d 987 
64 CU p 543 note 8 [b] 

83. Pa.—Duroth Mfg Co v Caufflel, 
89 A. 798, 248 Pa. 24 

64 C J p 548 note 4. 

54;. NT —Brlzsee Maybee^ 21 

Wend. 144 


56 Me —Wasbington Ice Go v 
Webster, 68 Me 449 
54 C J p 543 note 6 

58. Wash.—^Hoff v Lester, 200 P2d 
515, 81 Wash 2d 987 
87 Minn.—^Drake v Auerbach, 85 N 
W 867, 87 Minn 505 
58. Pa.—Cassidy v Ellas, 90 Pa. 
434 

69 Minn.—Itasca Cedar, etc, Co v 
MdEUnley, 144 NW 768, 124 Minn. 
183 

60. Ind.—Whitten v Hemp, 184 N 
E. 211, 77 mdJlpp 615 

61. Pa.—Advanoe-Humely Thresher 
Co V Bohr, 176 A. 825, 116 Pa. 
Super 498 

68. Kan.—Hays City First Nat. 
Bank v Staab, 171 P 8, 102 Han. 
869 

54 C.J p 548 note 12. 

63. Pa.—Automobile Finance Co v 
Beese, 78 Fa.Super 560 

64. Pa.—Automobile Finance Co v 

135 


Beese supra—^May v Lintner, 67 
Pa.Super 432 

65 Mich.—J L. Hudson Co v 
Barnett, 288 NW 248 255 Mich. 
465 

66. Mo —Lacquement v Bellamy. 

App 253 SW 1076 
54 CJ p 544 note 26 
67 NC—Newsom v Cothran, 116 
SE. 415, 185 NC 161. 

68: NT—Gilroy v Everson-Hlckok 
Co 108 NTS 620, 118 AppJ>lv 
783 affirmed 83 NJQ. 1125 190 NT 
551 

Wls.—^McHesson v Sherman, 8 NW 
200, 51 Wis 308 
Time of seisnre 

In action to recover automobile, 
admission of evidence of value of 
automobile at time of seizure was 
error—Spear v Auto Dealers* Dis¬ 
count Corporation, 278 NTS 561, 154 
Misc. SOL 

69 FUl—V oges v. Ward, 128 So. 
785, 98 Fla. 304. 
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tion,^® although evidence of an increased value at 
the date of trial as compared with the value when 
the action was commenced has been held inadmissi¬ 
ble Under a statute requiring the assessment 
of value as of the date of the trial when the verdict 
IS for plaintiff and defendant is m possession, it 
has been held improper to admit e\idence of pa>- 
ment by defend'int of a mortgage on the property 
after commencement of the action 

a Damages 

Competent, relavant, and material evidence It ad 
misalble In an action of replevin on an leeue of the 
damage austamed by reason of the wrongful taking or 
detention of the property 

PlaintifFs testimon> as to what actual damage he 
suffered is not madimssible as being a conclusion 
of law’’ ^3 E\ idence of conversion by defendant dur¬ 
ing the penacnc} of the action is admissible as a 
means of estimating damage.^* In replevin of prop¬ 
erty wTongtu'i} sold to defendant, evidence that 
defendant’s vendor appropriated the full purchase 
price IS admissible to show the amount of plaintiffs 
damages ^5 Eindence of the use value of the prop¬ 
erty dunng the time of its detention is admissible 
<m behalf of the pre\ ailing party *^8 Where plain¬ 
tiff stung m repleiin to recover property used in 
his business also seeks damages for its detention by 
defendant, he is restricted to evidence of use value, 
and evidence as to profits which plaintiff could have 
secured by use of the property dunng the penod 
of Its detention is inadmiss*ble With respect to 
the question of damages defendant may mtroduce 
evidence to show impro\ ements and expenditures on 
property pnor to the action ^3 


On the question of pumtive damages, plaintiff may 
prove the circumstances leading up to the taking by 
defendant,"® and defendant may introduce evidence 
tending to show that he acted without malice or 
other conduct -warranting aggravation of damages 3® 
The gi\ing of a redelivery bond is not admissible 
to show malice in defendant’s taking of property,3i 
and e\ idence of indebtedness of plamtiff to defend¬ 
ant IS inadmissible to show defendant’s want of 
mahee 32 

In mitigation of damages it has been held that 
plaintiff in replevin may prove a return of the prop¬ 
erty, or a part of it, to defendant,38 or payments on 
the judgment under which the property replevied 
was seized,®^ after the commencement of the re¬ 
plevin suit, and before judgment After plaintiff m 
replevin has been nonsuited, he may still show that 
defendant has sustained no substantial damages, for 
the reason that he was not the owner of the prop¬ 
erty 36 Defendant may show m mitigation of dam¬ 
ages that after mstitution of the replevin action and 
before judgment he requested plaintiff to remove 
his property 8« 

§ 182 -Fraud 

Any competent evidence Is admissible In behalf of 
either party to prove fraud or bad faith in the acquisition 
of the property 

Any competent evidence is admissible in behalf 
of either party to prove fraud or bad faith in the 
acquisition of the property 37 Evidence that plain¬ 
tiff, w^ho claimed the property by purchase from the 
judgment debtor, kept a house of ill fame at the 
time of the purchase, is not admissible as bearing 


70 sc—^Mlami Powder Co v Port 
Ro\al, etc. H. Co * 25 SIS 163, 47 
SC 324 58 Am SR 8S0 

71, Wash —James \ Weiflenbach, 
226 P 627, 129 Wash. 682 

72, NT—De\lln v Kosel, 22 NTS 
361, 3 Misc. 40, affirmed 37 NE 
824, 142 NT 676 

73, Minn.—Goodsll ▼. Ward, 17 

17 

74w Neb—Deck v Smith, 11 NW 
852, 12 Neb 389 

75 IlL—Raleiffh Mfff Co t Great 
Western Smelting, eta, Co, 227 DL 
App, 221. 

78. Ark.—^Lee v Wagner, 47 SW2d 
33 185 Ark. 374. 

Wash.—^M^ers t Walker, 24 P2d 97, 
173 Wash. 593 
54 C J p 643 note 18 
Bsntal valns 

In replevin, evidence of rental val¬ 
ue bearing some reasonable relation¬ 
ship to -value of property may be 
competent as evidence of usable val¬ 


ue of property—Hoff v Liester, 200 
P2d 515, 31 Wash.2d 987 
77 Ky —Bozeman Mortuary Ass*n 
V Fairchild, 86 S W2d 979, 260 Ky 
748 

78. US —Canadiaji Car, etc, Co's 
Agency v Pennsylvania Iron 
Works Co, Pa., 266 F 839, 167 
C CJL 509 

64 CJ p 543 note 19 
79- SC—Williams v Weekley, 84 
SR 299, 100 SC 28 

80 Miss—Cook V Waldrop, 183 So 
894, 160 Miss 862 
CompllaiLoe with statute 
In replevin action to recover pos¬ 
session of live stock, testimony 
showing that sheriff acted in accord¬ 
ance -with statute on plalntilTs re¬ 
fusal to dip stock was admissible on 
question of punitive damages.—Cbok 
V Waldrop, supra. 

81. Colo—Scanlan v Da Costs, 149 
P 885, 59 Colo 449, L.ILA.1915F 
664, AnmCas 1917A 254. j 

136 


88. Okl —^Ray v Navarre, 147 P 
1019, 47 OkL 488 

83. NT—De Witt v Morris. 18 
Wend. 496 

84i Wia—Booth v Ahleman, 20 Wia 
21, 88 Am D 730 

85 Iowa.—Harman v Goodrich, 1 
Greene 18 

88. Wash—^Hoff v Lester, 200 P2d 
515, 81 Wash.2d 937 

87 Okl—Graves v Mayberry, 278 
P 1111, 137 Okl 218 
54 aJ p 544 note 84. 

Plaaaoial oonditlon 
Mortgage by vendee and assign¬ 
ment thereof were admissible to 
show vendee’s financial condition, in 
action to recover goods sold ven¬ 
dee, because of fraudulent represen¬ 
tations by vendee concerning his 
solvency—^Brot^ v Garson, 76 NW 
111, 117 Mich. 550 
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on the question of bad faith in such {purchase 
§ 183 Weight and Sufficiency of Evidence 

Under the general rules the plaintiff In a replevin 
ault must prove his case by a preponderance of the evi¬ 
dence, and the defendant must establish an affirmative 
defense by the same degree of proof 

The general rules as to the weight and sufficierc 3 
of evidence in c^vil actions apply in an action of 
replevin's Accordingly, plaintiff must prove his 
case by a preponderance of the evidence,although 
not beyond a reasonable doubt,and detendant 
must establish an affirmative defense b 3 a pre¬ 
ponderance of the evidence,®^ and clear and con¬ 
vincing evidence is not essential ®s In order to 
make out a prima facie case, plaintiff need pro\e 
only that he is entitled to immediate possession of 
the property involved, and that defendant is unlaw- 
full 3 withholding it or has converted it to his own 
use®^ In particular caseis the e\idence has been 


held sufficient®S or insufficient®® to support a find¬ 
ing, verdict, or judgment for plamtiff, or suffi¬ 
cient®* or insufficient®® to sustain one for defendant, 
or has been held sufficient®® or insufficient^ to show 
particular matters A rule of court pro^ndirg that 
statements of fact m a pleading verified b 3 affida\its 
diall be conclusive if not demed by a i enfied plea 
has been held not to appl 3 ' to an action of reple\un ® 

§ 184 -Title and Right to Possession 

The plaintiff must show his title or right to posses¬ 
sion by a preponderance of the evidence, and, where the 
defendant Interposes his cwn o«vnershlp or right as an 
affirmative defense, he must establish such fact by a 
preponderance of the evidence 

Since the burden of proving title and nght to 
immediate possession at the time the action was 
commenced is on plaintiff, as discussed supra § 172, 
he must establish this by a preponderance of the 
eiidence.® Defendant, seeking to disprove plam- 


88. NY—Johnson v Gamley, 10 
NY 570, 61 Am.D 762 
89 Ark.—Hiffhtower v Stillwell. 15 
SW2d 826, 179 Ark. 256 
Cal—^Palm Sprlngs-La Quinta De¬ 
velopment Co V Kieberk Corp, 
115 P2d 648, 46 CalApp2d 234 
Pa.—Commonwealth, to Use of Neely, 

V Breckenrldcre. 88 A.2d 624, 153 
Pa.Super 80—J’ohnson v Staples, 5 
A.2d 488, 185 Pa.Saper 274 

28 C J p 608 note 42 

90. hlont—Hall v Hillinff, 86 P2d 
648, 107 Mont. 482 

Neb—^Fitzsimons ▼ Prey, 48 NW 
2d 581, 158 Neb 124 
64 C J p 544 note 87 
Mere sosploion is insufficient—An¬ 
derson, Clayton & Co v Daniels, 192 
So 432, 187 Miss 265 

91. 'N Y —Hecker-Jones-Jewell Mill¬ 
ing Co V Murray, 178 N Y S 885 

54 CJ p 544 note 88 
93. Ohio—Leeman v Ha«grard, 88 
NE2d 80, 83 Ohio App 261—Fink 

V City of Cleveland, 8 Ohio Supp 
123 

64 C J p 644 note 89 

93. Ohio —^Leeman v Haasard, 83 
NR2d 80, 83 Ohio App 261 

94. NY —Thorer & Hollander v 
Fuchs, 272 NYS 850, 241 AppJDiv 
859 

95 Ark.—McGauffhan v Posey, 167 
SW2d 498, 206 Ark. XIX—Bowen 

V Clark, 86 SW2d 969, 188 Ark. 
1153 

Fla.—Parramore v Smith, 27 So 2d 
670, 168 Fla. 85 

HI—Brosh V Harrison. 69 NR2d 
855, 829 HI App 511. 

Da.—Crain v Crain, App, 29 So 2d 
404. 

Minn.—Holby v {Federal Motor 
Truck Sales Corporation, 241 N 
W 58, 185 Minn, 861. 


Mias—Anderson, C'avton & Co t 
Daniels 192 So 432. 1S7 Miss 255 

Mo—^a’-d Stores v Jaco, App, 167 
SW2d 790 

NM—Clark \ Fulgham, 151 P2d 
56. 48 N M. 853 

Pa.—Souders v Willig 97 Pa.Super 
197—^Murphy v Plnney, 88 Pa. 
Super 151 

Tenn.—Conatser v Beagan, 7 Tenn. 
App 450 

Wash.—^Theodore v Washington Nat 
Inv Co. 2 P2d 649, 164 Wash. 248 

54 CJ p 544 note 87 [a] 

96. Arlz.—Hagan v Cosper, 292 P 
1020, 37 Ariz. 209 

HI—^Rudin V Eing-Rlchardson Co., 
276 HIAlPP 46 

La.—Dunkelberg Farms v Madding, 
App, 6 So 2d 801. 

Mich.—^Le Due v Beechler, 288 NW 
440, 252 Mich. 688 

NY—Hoefllch v Kreeger, 66 NYS 
2d 809, 271 AppDiv 871, appeal 
denied 68 NYS 2d 428, 271 App 
Div 926 

Pa.—Strawbridge 4b Clothier v Stlf- 
fler, 100 PaSuper 285 

97 Ark.—Johnson v Bsnrd, 164 SJW 
2d 895, 204 Ark. 731 

Cal—^Herrbach v Keller, 165 P2d 
706 72 Cal.App2d 847 

Fla—Woods V Thompson, 81 So 3d 
62 159 Fla 112 

Ind.—Oliver Farm Equipment Sales 
Co V Bogard, 199 NH. 161, 102 
IndApp 119 

Mont—Hall v Hilling, 86 P3d 648, 
107 Mont 482 

NJS.—Canney v Hmerson, 136 A. 189, 
82 NH. 487 

QkL—Acre v Bart 117 P 2d 116, 189 
OkL 849 

RX—Petructili V Qlnsberg, 14 A.2d 
505, 65 ILL 167 

9& NJD —Hamilton v CharleboiSt 
248 NW. 676^ 68 NJD 504. 
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99 Ark—Hollis v Purvis, 95 SW 
2d 100, 193 Ark. 821—Kansas City 
Fibre Box Co v F Burkhart Mfg 
Co 44 SW2d 325 184 Ark. 704 
Cal—Hocker v Moore, 298 P 836, 
118 Cal App 614 

Ill—Rice V Galkowskl. 77 NR2d 
889, 833 HI App 652 
Miss —Anderson, Clayton 4b Co v 
Daniels. 192 So 432 187 Misa 255 
NJ—Scott V Wuest 122 A 241. 98 
NJLaw 572 

Acquisition of oihsttels by purchase 
and by gift 

La—Averett v Southall, App, 8 So 
2d 141 

Agreesnent to pay interest 
Cal—Western Oil A Refining Co v 
Sullivan, 17 P2d 156, 128 CaLApp 
819 

HUTerenoe in oattls braads 
Arlz.—Hagan v Cosper, 298 P 1020, 
87 Ariz. 209 
Xdantity of plafntUf 
Mo—Quality Oil Co v Wyatt App, 
138 SW2d 40 

Sum owing by tfaintiff to defendant 
La—Roberts v Bertrand, App, 174 
So 201 

L La—Sibley v Lester, App. 8 So 
2d 820—Dunkelberg Farms v 
Maya 188 So 224 19 LaApp 106 
Pa—Automobile Banking Corp v 
Draper, 195 A 441, 129 PaSuper 
601 

Hidorsemsnt of oertifloates 
Cal —Freitas v Marsh, 161 P 2d 565, 
70 Cal App 2d 711. 

XfcMIliaSt for T SlMifT 

NY—Bateman v Clark, 81 NYS 2d 
270, 268 AppDiv 789 

S. Pa —'iSxj V Newlngham, 17 Pa 
Super 469 

3. EZan.—C. L T Corp v Forster, 
188 P 2d 129, 156 Kaa 804. 
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tifPs case by showing title or right to possession 
in himself or a third person, must do so by a pre¬ 
ponderance of the evidence ^ Proof by plaintiff of 
ownership and right to possession makes a pnma 
facie case ® Proof of actual possession of property 
makes a pnma faae case of title and right to pos¬ 
session,^ and affords presumptive evidence that the 
possession is rightful,^ but is not conclusive.^ Proof 
of ownership has been held sufficient to establish 


the right to immediate possession of property ® An 
admission that defendant holds property pursuant to 
an execution estabhshes a pnma faae case for de¬ 
fendant’s right to possession Proof that property 
was levied on and sold under a valid execution, is¬ 
sued on a vahd judgment, and that defendant became 
the purchaser, is sufficient to sustain a plea of 
ownership m himself It has been held that a 
finding m replevin of a general ownership m a 


Miass.—Sheehan & Sgan v American 
Ry express Co. 174 KS 685, 274 
Mass 381 

Mont.—Hall v HiUina, 86 P2d 648. 
107 Mont. 433 

Ohio —Automobile Finance Co v 
Munday. 80 N.SI2d 1003. 187 Ohio 
St. 504—Sevems v Boylan, 60 NE. 
2d 521. 75 Ohio App 15 
54C J p 545 note 42 

Svldenoe held snIBolent 

(1) To show plalntilTs title and 
rlirht to possession generally 
Aric.—Industrial Machinery Co v 
Timbrook. 151 S W2d 665 202 Ark. 
609—First Nat. Bank v Godbev & 
Sons. 39 S W2d 273. 181 Ark. 1004 
Ill —^Hunt V Green, 271 IllA.pp 228 
La.—Goodsteln v MiUikin, App, 14 
So 2d 94 

Me—Gatchell v Moody, 163 A. 700, 
181 Me 497 

Miss.—Rawson v Blanton. 85 So 2d 
65, 204 Misa 851 

Mo—^Middleton v American States 
Ins Co App 217 SW2d 886 
NM—aark v Fulffham. 151 P 2d 56. 
48 XM 858 

XC—Gibbs V Armstrong. 68 SESd 
551, 238 XC 279 

TVls—Laabs v Heitzinaer. 294 XW 
587, 286 Wls 855 
54 C J p 545 note 42 M 

<2) To show that plaintiff was en¬ 
titled to possession of two of three 
automobiles Involved in the action.— 
Hbmden v MlscheL 246 XW 646, 68 
XJ> 122 

(8) In action to recover possession 
of pickup truck, the title to which 
was taken in defendant s name evi¬ 
dence which was sufficient to show 
that plaintiff bought the truck for 
himself and that he furnished the 
money that paid the purchase price 
and that he had the bill of sale made 
to defendant without Intending to 
place the ownership of the truck In 
defendant established ownership of 
the truck by plaintiff—Bevins v 
Ford. 194 SW2d 657, 802 Ey 846 

Bvldsnoe held insufficient 
X J—Plntenlcs v Menwlg 172 A. 877, 
118 X JLaw 4. 

Pa.—Idstie Coal Co v Farmers* Xa- 
tlonal Bank of Somerset, 185 A. 105 
287 Pa. 887 

54 aj p 545 note 42 [c]—42 OJ p 
754 note 21 Cb] 


4. Ind.—Warner v Warner, 10 NB. 

2d 778, 104 IndA.pp 252 
54 C J p 646 note 43 

Bffeet of general denial 
In replevin action wherein com¬ 
plaint alleged an unlawful detention 
and a right to possession, and answer 
generally denied the allegations 
thereof, plaintiffs having proved the 
material allegations of their com¬ 
plaint and rested, defendant had bur¬ 
den of proving asserted title and con¬ 
sequent right to possession by fair 
preponderance of the evidence, since 
such asserted title constituted an af¬ 
firmative defensa and, although de¬ 
fendant denied generally, affirmative 
character of such defense with bur¬ 
den of proving It by a fair preponder^ 
ance of the evidence was not changed 
by fact that any defense was pos¬ 
sible under the general denial.—War¬ 
ner V Warner, supra. 

Bvideaoe held snfflolent 

(1) To show defendant's title and 
right to possession generally 
Alaska.—^Hager v Gordon. 11 Alaska 

484 re\ersed on other grounds, C 
A., 171 F 2d 90 

CaL—^Bruce v Churdbman, 182 P2d 
8. 55 Cal App 2d 850 
IlL—^Rogers v Trudzlnskl, 67 XJBi2d 
427, 329 Ill App 179 
Kan.—Scrlvner v Tucker. 201 P2d 
688, 166 Kan. 295—Krueger v 

Schlemeyer, 66 P2d 895, 145 Kan 
469 

Mo—^Phipps V Redmon, 185 SW2d 
848 288 Mo App 571. 

Tenn—Cuffnian v Blunkall, 124 SW 
2d 289 22 TennJLpp 518 
Wash.—^Ingram v Aldrich, 83 P2d 
917, 196 Wash. 627 
64 CJ p 546 note 48 M 

(2) To show defendant's right to 
possession of one of three automo¬ 
biles involved in the suit.—^Hamden 
V Mischel. 246 XW 646, 68 XD 122 

Bvidenoe held Insufflolant 

(1) To show defendant's title or 
right to possession generally 

Cal—San Francisco Credit Clearing 
House V Wells 289 P 819, 196 Cal 
701—Western Oil & Refining Co v 
SulUvan, 17 P2d 156, 128 CalApp 
819 

Wla—Laabs v Heltzinger, 294 XW 
687. 286 Wla 855 
54 <XJ p 546 note 43 [b] 

(2) To show third person's title or 
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right to possession —Miller v Miller. 
49 P 2d 189, 174 Okl 678 

5 Pa—^Blossom Products Corp v 
National Underwear Co, 191 A. 40 
826 Pa 888 

54CJ p 547 note 44 
Bvidenoe held to make pzima faoie 
case 

(1) Generally—Sather v Saxton 
101 XW 654, 98 Minn. 480—54 CJ 
p 547 note 44 [a] 

(2) Facts that stock certificate and 
deed for cemetery lot were Issued in 
name of plaintiff in replevin action 
and that he was the Insured in life 
policy, was prima facie evidence of 
his title and right of possession of 
such documents sought to be recov¬ 
ered—^Barbano v Barbano, 16 A 2d 
649. 142 PaSuper 871. 

(8) Proof that title to automobile 
had been in name of plaintiff, since 
purchase thereof, and that dealer 
made out application for certificate 
of title in plaintiff's name with 
knowledge and consent of defendant 
who furnished substantial part of 
purchase price made a prima facie 
case of plaintiff's ownership—John¬ 
son V Staples, 5 A.2d 488. 185 Pa. 
Super 274 

6 Iowa.—^Haack v Rodenbour. 12 K 
W2d 861, 284 Iowa 868 

X J —^Redmond v Xew Jersey Histor¬ 
ical Society. 28 A.2d 189, 182 XJ 
Bq 464 

54 CJ p 647 note 45 

7 Mo—Phillips V Schall, 21 Mo 
App 88 

8. Mo—Glenn v Gibbs, 92 SW2d 
947. 280 MoJLpp 409 
FossessloB of automobile 
Fact that certificate of title to au¬ 
tomobile involved in replevin action 
was in possession of defendant at, 
and prior to. institution of action 
did not overcome effect of fact that 
title was in plaintiff's name and oth¬ 
er testimony relative to ownership, 
especially where all parties lived in 
the same house—Johnson v Staples. 
5 A.2d 488 185 Pa.Super 274 
9 Or—Wheeler Lumber, Bridge & 
Supply Co V Shelton, 29 P 2d 1018. 
146 Or 550, rehearing denied 81 P 
2d 168 146 Or 560 

to. XT—Gruber V Janns, 84XYS 
882 

IL HL—O'Connor v Union Line 
Transp Co, 81 IlL 280 
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party to tbe action is not sustained by proof of a 
special interest in the property *■* 

§ 185 -Taking, Detention, and Posses* 

mon by Defendant 

Plaintiff must prove the faet of defendant’s posses¬ 
sion and the wrongful character of his taking or deten¬ 
tion of the property by a preponderance of the evidence 

Since plaintiff has the burden of pro\ mg a \\ rong- 
ful taking or detention, as discussed supra § 173, 
he must do so by a preponderance of the evidence 
or, it has been held, by proof of an> circumstances 
which go to satisfy the juryi* Thus, proof of a 
demand and refusal,or of any circumstances go¬ 
ing to show that a demand would have been una\ ail- 
mg, such as a refusal to listen to a demand,^^ i\ould 
be suffiaent. It has been held that in an action of 
replevin m the detinet alone, the same proof of de¬ 
mand and refusal is required as m an action of 
trover and conversion, although it has also been 
held that the proof of refusal need not be as strong 
in replevin as m trover i* An officer's return show¬ 
ing seizure of the property is pnma facie evidence 
of the seizure It has been held that any evidence 
showmg that defendant obtained possession from 
one who had no authority to give that possession 
IS sufficient to show an unlawful taking 20 a de¬ 
fendant seeking to justify his takmg or detention 


must sustam his defense by a preponderance of the 
t\ idence 21 

Since it is necessary that defendant have actual 
or constructne possession of the property at the 
time the action was commenced, as discussed supra 
§ 56, such possession rwst be established by a 
preponderance of the e^ idence 22 Deiendant’s pos¬ 
session of the property at the beginning of the re- 
ple\in suit need not be estabhsned by direct evi- 
dence,22 and it is sufficient if there is proof of facts 
from w’hxcn a reasonable inference of possession at 
such time may be drawn,2‘i and, m the absence of 
an explanation, e\ idence of his possession of the 
property at a time prior to commencement of the 
action affords ground for an mference that such 
possession continued up to and includmg the date of 
Its commencement's 

Taking by office* It has been held unnecessary 
for an officer to produce in e\ idence the judgment 
on which the execution, under which he took the 
property, was founded 26 Pnma facie evidence of 
the officer’s right to hold office is sufficient in the 
absence of contrary evidence-^ The burden of 
promrg that the takmg was not for taxes, fines, or 
on judicial process may be amply discharged by 
e^ idence showing how defendant obtamed the prop- 
ert> 28 An affidavit so reciting is not conclusive 


Neb—Graham v Carpenter, 58 NW 
992, 85 Neb 783 

18. Neb—Schmitt, etc., Co v 
honey, 82 NW 99, 60 Neb 20 
54 CU p 547 note 49 

13. Mont.—Hall v Hilling; 86 P2d 
648 107 Mont 483 

54CJ p 547 note 51 
aMOenoe held aniBoleat 
To show wrongful taking or deten¬ 
tion. 

CaL—Prentice v Zumwalt 18 P2d 
879. 124 CalJ^pp 646 
Ill —Geraci v Sultan, 268 HLApp 
294. 

NT—^McGreevey v New York Gent 
R. Co, 256 NTS 211, 148 Mlsc. 
519 

64 CJ p 547 note 51 [a] 

14. HL—Cranz v Kroger, 22 HI 74 

18. HI—Cranz v Kroger, supra. 

—Kelly V Burchfield, 27 Kan. 
700 

54 aJ P 647 note 58 
aMdenoe held ziifllolea.t 
To show demand and refusal — 
Bass V Shell & Crass, 6 Tenn.App 
197—64 CJ p 547 note 68 Ca] 
avldeiioe held iBsufflcieBt 
To show demand and refusal — 
Gibbons V Schwartz, 27 NT S 2d 214, 
261 AppJMv 794 appeal dismissed 
and affirmed 42 NJBL2d 611, 288 NT 
612—64 CJ p 647 note 58 [bj 
16. HL—Cranz v Kroger, 82 HL 7A 


17 HI—Ingalls v Bulkley, 18 HL 
815 

18 XT—Holbrook v Wight 24 
Wend. 169, 35 Am D 607 

19 Ind.—^Boesker v Pickett 81 Ind. 
564 

80 Ark.—Gray v Nations, 1 Ark. 
657 

81 Cal—^Fon v Chambers, 228 P 
865. 68 CalA.pp 244 

54 CJ p 548 note 61. 

Bvldeaoe held sufficient 

(1) To show justification for tak¬ 
ing or detention generally—Mendez 
V Murdock, DC Mo, 88 FSupp 630 
--54 C J p 548 note 61 [a] 

(2) To show defendants character 
as de Jure officer—Watkins v Dun¬ 
bar, 232 lllJLpp 1. 

Svidenoe held insufficient 

(1) To show justification generally 
—Wolcoff V Aguero, 100 Pa.Super 
576—54 C J P 648 note 61 [b] 

(3) To show legal levy on proper¬ 
ty—First Nat Bank v PoUc, MoA^pp., 
263 SW 504 

88. Mo —liSlsey Brewing Co v 
Cline, App, 211 S W 689 
54 C.J P 548 note 60 
Bvidenoe held sufficient to show fact 
of possession 

HI —Watkins v Dunbar, 282 HLApp 

I 1 . 


Iowa.—Harlan v Mennenga, 40 NW 
2d 48, 241 Iowa 52 
54 C J p 548 note 60 [a] 

Bvidenoe held insufficient to show 
fact of possession 

Mo—^Exman v Wommack, App, 240 
S W 2d 718—^Mohr v Prinster, App, 
218SW2d 267 

NC—Westbrook v Williams, 179 S 
E. 2, 208 NC 821 

Or—Tlvlch V Kalafate, 92 P2d 178. 
162 Or 865 

88. Neb—^Tesar v Bartels, 82 NW 
2d 911. 149 Neb 889. 2 A.lilt 1087 
84. Neb—^Tesar v Bartels, supra. 
Seeing property in possession 
In order to establish defendant’s 
possession or control of property at 
commencement of replevin action, 
plaintiff or his witnesses need not 
have actually seen the property in 
defendant's possession on the day the 
action was brought, but it Is suffi¬ 
cient If testimony is Introduced by 
which jury could reasonably infer de¬ 
fendant's possession of property on 
date of commencement of action.— 
Tesar v Bartels, supra. 

85 Neb —^Tesar v Bartels, supra. 

86. Ohio—Pugh V Calloway, 10 
Ohio St. 488 

87 HI —Schemerhom v MitchelL 16 
HLApp 418 

88 . Fla.—Williams v Hampton, 49 
80 606, 57 Fla. 272. 
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of the fact that the property was not taken for a 
tax, where the facts on the trial show otherwise 29 

§ 186. -Identity of Property 

Plaintiff should Identify the property which Is the 
su:3ject of replevin by a preponderance of the evidence 

Where the burden is on plaintiff to establish the 
identity of the property, he must do so by a pre¬ 
ponderance of the evidence 29 In particular cases 
evidence has been held sufficient®^ or insufficient*® 
to identify property mvolved in the replevin ac¬ 
tion 

§ 187. -Value and Damages 

Ths party having the burden of proof on such Is¬ 


sues must prove value and damages by a preponderance 
of the evidence 

Where recovery of the value of the property is 
sought, the value must be established by a preponder¬ 
ance of the proof 22 A plaintiff seeking damages 
for a wrongful taking or detention must estabhsh 
his right to damages by a preponderance of the 
evidence,®^ and so also must a defendant who wishes 
to recover for the detention of the property under 
the writ of replevin.®* Findings as to value and 
damages must be based on some definite evidence,2® 
and cannot rest on mere speculation 2^ In order to 
support a verdict for damages for detention, it is 
essential that there should be proof that such 


29 WSs —Wisconsin Oak Lumber 
Co V Laursen, 1C5 NW 906, 136 
TTis. 4S1—^Kaehler v Dobberpuhl, 
18 XW 841, 60 Wls 236 

30. Kan—State v Raaland, 238 P 
2d 740 

OkL—Corpus Jtirls cited la Finkel- 
stein \ Mcntfort, 151 P 2d 397, S98, 
194 Oi^l 829 
54 CJ p 548 note 67 

81 Cal.—H. G B. Alexander & Co 
v Marts, 290 P 800, 107 CaI.App 
277 

Mo—Mohr V Prlnster, App, 218 S 
W2d 287 

Okl—Flnkelstein v Montfort, 151 P 
2d 897, 194 OkL 829 
54 C J p 548 note 67 [a] 

SousehOld goods 

Testimony that piano, refrigerator 
and radio were in apartment uhen 
wife separated from husband, togeth¬ 
er with provision in property settle¬ 
ment agreement that the property 
which was to belong to wife was the 
same personal propt^rty as remainea 
on premises when wife left husband, 
was sufficient identification for pur¬ 
pose of replevin.—^3Iohr v Prlnster 
MoJLpp, 218 SW2d 267 
zsotos vohioio 

(1) SMdence held sufficient gener¬ 
ally 

CaL—H. G B. Alexander & Co v 
Marts 290 P 300, 107 Cal App 277 
IIL—Gunn ▼ Williams, 246 niApp 
494 

Iowa.—Wald V Auto Salvage, etc., 
Co. 179 K W 856, 190 Iowa IL 
Wash.—California Ins Co v Aplin, 
200 P 1079. 117 Wash. 159 
<2) In replevin action to repossess 
stolen automobile, testimony of for¬ 
mer owners of a stolen automoblleb 
based on sixteen Identifying marks 
consisting of marks dents, bums, 
and stains, with which they were ae- 
Ciualnted as to their peculiar shape, 
size, and location, that automobile in 
<lue8tion was the same as one stolen 
ffrom them, was sufficient for purpos¬ 
es of identification.—General Sz- 


change Ins. Corp v Bdwards, 78 P 
2d 1145, 181 Okl 288 

32. Miss—Anderson, Clayton & Co 
V Daniels 192 So 432, 187 Miss. 
255 

OkL—Finkelstein v Montfort, 151 P 
2d 397 194 Okl 329 
54 C J p 548 note 67 IhJ 

33. Mont—Hall v Hilling, 86 P2d 
648, 107 Mont 432 

Okl—Rucker v Campbell, 45 P 2d 
455 172 Okl 429 
54 C J p 549 note $8 
avldenoe of value heUl raffloleat 

(1) Generally 

Ark.—^Bryant v Kilpatrick, 237 BW 
2d 465 

CaL—Palm Springs-La Quinta Devel¬ 
opment Co V Kleberk Corp, 115 P 
2d 548 46 CaLApp 2d 234 
Okl—^Miller v Wantland, 143 P2d 
807, 198 Okl 351, 149 ALR. 1025 
Tex.—^Heine v Poehls Civ App, 48 S 
W2d 851 

54 C.J p 549 note 68 [a] 

(2) In replevin of hotel furniture 
evidence of purchase price of furni¬ 
ture and positive testimony as to per¬ 
centage of depreciation supported 
finding of value of furniture at time 
of seller's demand.—Seaboard Securi¬ 
ties Co V Berg, 31 P2d 608, 177 
Wash. 203 

Bvldence of value held Insufll cleat 
ApIs —Coffey v WilUcuns, 210 P2d 
959, 69 Arlz. 126 

27 T —Gibbons v Schwartz, 27 N T 5 
2d 214, 261 App Div 794, appeal dis¬ 
missed and affirmed 42 N K 2d 611 
288 N Y 612 
54 aJ p 549 note 68 Eb] 

Betail pzioe placed by owner on 
property did not conclude Jury in re¬ 
plevin action as to its vcdue —Bngeln 
Slectrlc Co of Illinois v KoUing, 230 
KW 778, 180 Minn. 264. 

Beatal or use value 

(1) Bvldence held sufficient 
Colo—Startzell v Bowers, 292 P 
601, 88 Colo 185 

OkL—M. 6b D Finance Oo v Mbth- 
vln, 97 P 2d 572. 186 OkL 294. 
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(2) Bvldence held insufficient 
Ill—Pollack V Smith, 25 17B.2d 188, 

803 HI App 388 

Mies—^Mars \ Hendon, 171 So 880 
178 Miss 157, suggestion of error 
overruled 173 So 286, 178 Miss 
157 

(3) Contention that automobile re¬ 
plevied had no usable value because 
numbers were mutilated, and its use 
therefor forbidden by law, and that 
defendant could not recover damag¬ 
es for detention, was held unavail¬ 
able, under evidence.— 2EltnB, Ins Co 
V Mills, 8 SW2d 999, 176 Ark. 684. 

34. Mo—Lumsden v Howard, 286 
SW 420 210 MoJLpp 645 
54 CJ p 649 note 76 
Bvidenoe held insnfflolent 
To show damages supporting plain¬ 
tiff's recovery—Tanner v Sherman, 
164 P3d 90b 67 CalJLPP 2d 586—54 
C J p 549 note 75 [b] 

35 Mont—Hammond v Thompson, 
178 P 239, 64 Mont 609 
54 CJ p 549 note 76 
avldenoe h4Id sufliolent 
NM.—Glannini v Wilson, 95 P2d 
209 43 N.M. 460 
54 aJ p 649 note 76 [a] 

Bvidenoe held insufficient 
NM.—Loomis Machine Co v Proc¬ 
tor, 71 P2d 1029, 41 NM. 519 
54 CJ p 549 note 76 [b] 

33. Arts.—Coffey v Williams. 210 P 
2d 959, 69 Arlz. 126—Palmer v. 
Kelly, 79 P2d 844, 62 Arlz. 98 
La.—Chachere v Moees Gteorge & 
Son, App., 171 So 178—Muse v 
Shaip, APP, 155 So 800 

37 Aria—Coffey v WUliams, 210 P 
2d 969 69 Arlz. 126 
Certainty 

Evidence of value of the property 
at date of trial of replevin action 
must be sufficiently definite and cer¬ 
tain to take the question out of the 
realm of speculation and clothe it 
with the dignity of an established 
fact^-Ooffey WUlifuna, supra. 
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damages were in fact sustained,^^ and sufficient 
proof as to the amount thereof *8 

Affidavit and •ijnt Plaintiffs affidavit, made in 
suing out the \vrit, has been held not conclusne 
evidence of the \alue as agamst plaintiff,40 although 
It has been held tnat such allegations will be taken 
as true in the absence of evidence of a different 
value 41 Allegations of value in the wnt are not 
conclusive e>idence of the \alue.42 

Appraisal by, or on behalf of, officer The ap¬ 
praisal made by the sheriff on replevy of property 
has been held to afford prima facie,43 although not 
conclusive,44 evidence of its \alue, and a similar 
rule has been followed under statutes to the effect 
that the appraisal of an officer lev>irg on property 


is pnma facie evidence of the \alue of such prop¬ 
erty 46 The lalue found by appraisers appointed 
by the shenff when he leMed attachments on the 
property is pnma fac^e eMdence of the value as 
J against the shenff 46 

i 

1 

§ 188 -Fraud 

The party having the affirmative of an Issue of fraud 
In an action cf replevin must establish It by clear and 
convincing evidence 

Wliere plamtiff seeks to reco\er property on the 
ground that it w-as secured from him by fraud, he 
must establish this by full, clear, and satisfactory 
e\adence,47 and, where defendant relies on fraud 
as a defense, he must pro\ e it by evidence showing 
more than a mere suspicion of fraud 48 


zn. TSIAl^ JUDGMENT, ENFOBGEMENT OF JUDGMENT, AND REVIEW 
A. DISMISSAL AND NONSUIT 


§ 189 Voluntary Dismissal or Nonsmt 

Voluntary dismissals or nonsuits where plaintiff 
has obtained possession of the property are discussed 
infra § 190, and where the property was not taken 
under the wnt or has been returned to defendant 
mfra § 191 

Examine Pocket Parts for later cases 

§ 190. -Where Plaintiff Obtains Posses¬ 

sion of Property 
a. In general 

b Character of judgment rendered 


In General 

Where the plaintiff In replevin hat been put In pos- 
settion of property under his writ, he will not be per¬ 
mitted to escaoe liability to the defendant by suffering 
a nonsuit or diamiaaing hit action 

In an action of replevin both parties are regarded 
equally as actors ,48 and, where plaintiff in replevin 
has been put m possession of property under his 
wnt, he will not be permitted to escape liabilily to 
defendant by suffermg a nonsuit or dismissing his 
action,58 except with the consent of defendant®! 


ZB. Okl—^Alexander v Busch. 166 P 
900, 66 Okl 17, li R A.191SE 125 
54 C J P 550 note 77 

Z9 Aria.—Palmer v Kelly, 79 P2d 
844, 52 Aria. 98 
Party*! ooBidlusloa 
A part3r*8 testimony consisting of 
his mere unsupported conclusion with 
respect to the amount of damage he 
suffered affords insufficient basis for 
an award of damages.—Palmer ▼ 
Kelly, supra. 

Bvidenoo as to amount hold suSdoat 
Hont—Jackson v McDonald, 148 P 
2d 898, 116 Mont 2b9 
Tez.—Curlngton v Parks, Ciy.App., 
158 SW2d 889 

PvldeiLoo as to amonat held <*■"'"1- 
doat 

Okl—Neely v Thomas Motor Co, 6 
P 2d 12. 151 OkL 128 
Tenn.—Securities Inv Co ▼ White, 
91 SW2d 581, 19 TennJLpp 640 
40i Mo—^Muaenich v MoOain, 274 
SW 888, 220 MoApp 602 
NM.—^Eismy v Remnson, 2 NM. 245 

41. Wash.—Winton Motor Carriage 


Co V Blomber; 147 P 21, 84 
Wash. 451. 

4S. NH.—Briggs v Wiswell, 56 N 
H. 819 

43. Mich.—J Lu Hudson Co v Bar¬ 
nett. 238 NW 248, 255 Mich. 465 

44. Mich.—J li Hudson Co v Bar¬ 
nett, supra. 

45. Miss.—^Wallace v Bramlette, 189 
So 627, 168 Miss. 44—Wilburn v. 
Cologero, 62 So 794, 97 Miss 511. 

46. Kan.—Carson v Golden, 14 P 
166, 86 Kan. 705 

4? lU—Syroishka v Plenlozek, 68 
NE.2d 675 827 ZlLApp 218 

54 CJ P 560 note 78 

Bvideaoe held snffloiiwit 

Minn.—^Hovda t Blekre, 258 NW 
805, 198 Minn. 218 

Tenn.—Arledge v Ridge, 12 Tenn. 
App 415 

64 CJ p 550 note78 [h] 

48. Okl—^derson v Hume, 189 P 
955, 40 OkL 633 

i64CJ p 550 note 79 
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avldeace hdd insalHdent 
CaL—^Locomobile Co of America v 
Belabco, 162 P 920 82 CaLApp 829 
49 Mo —Corpus Juris cited ia 
Glenn ▼ Gibbs, 92 SW2d 947 949, 
280 MoApp 409 
54 O.J p 550 note 88. 
sa Mo —Ooepas Juris ottod ia 
Glenn v Gibbs, supra. 

Mont—Fergus Motor Co v Schott 
26 P 2d 865, 95 Mont 245 
Pa.—Kadunce \ Beecher, Com.Pl.. 82 
WestCoU 255 
54 CL J p 550 note 84. 

Defendant's right to appear 

Defendant in replevin action in Jus¬ 
tice court had right to appear and 
file demand for trial by Jury, not¬ 
withstanding he had not been served 
with summons and Justice of peace 
dismissed suit as to him and had en- 
I tered Judgment for plaintiff.—Glenn 
\ Gibbs, 92 SW2d 947, 280 Mo.App 
409 

51. Mo —Corpus juris died in 
Glenn v Gibbs, 92 SW2d 947, 949, 
230 Mo.App 409 
64 CJT p 550 note 85. 
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Such consent must be actual, not constructive,^^ 
and will be held insufficient if made by an agent of 
defendant \\uthout special authority therefor,®* or 
by one of several defendants ha\ing interests ad¬ 
verse to the others®^ Hovever, an order of dis¬ 
missal of an action of replevin against a constable 
levying on personal property vuU not be set aside 
on the mere ground that a stipulation for such dis¬ 
missal signed the constable was not signed or 
consented to by the execution plaintiff, where no ap¬ 
plication was made to substitute him in the action 
as defendant m lieu of the constable.®® 

After the property has been seized and delivered 
to plaintiff, defendant becomes the virtual plain¬ 
tiff in the case,®® and on plaintiff’s failure to prose¬ 
cute his suit to final judgment, defendant has the 
right, on application to the court, to secure an in¬ 
quiry into, and a determination of, his right of 
property and possession ®7 By failure to prosecute 
plaintiff cannot and does not deprive defendant of 
the latter’s nght to establish his title and right to 
possession, and obtain a judgment for the return of 
the property or its value,®® and damages for the 
taking and withholding of the property®* If the 
rule were otherwise, plamtiff, under color of legal 
process, might perpetrate a fraud on the law and be 
allowred to keep property, the title to which w’as 
pnma faae m defendant from whom it was taken 
at the begmnmg of the suit®® 

Reinstatement The court has power to set aside 
a voluntary nonsuit and reinstate the case on the 
docket for the next teniL®i 

b Character of Judgment Bendered 

Ordinarily where the defendant recovers Judgment 
by discontinuance or nonsuit following delivery of the 


property to the plaintiff, the Judgment should be for a 
return of the property! or recovery of Its value, plus 
damages for Its wrongful detention 

In most junsdictions, if the property shall have 
been delnered to plaintiff, and defendant recover 
judgment by discontinuance or nonsuit, such judg¬ 
ment shall be that defendant have return of the 
property replevied, with damages for the detention,®* 
or for the value of the property replevied and dam¬ 
ages,®* or defendant may sue on the bond and re¬ 
cover his damages including the value of the prop¬ 
erty, if his, taken from him by the writ®* The 
judgment, it has been held, should be m the alterna¬ 
tive, that is, for the specific property if it can 
be had and if not for its value as assessed by the 
jury®® However, m some junsdictions, judgment 
on a discontinuance of replevm is for costs only, 
and not for a return, the remedy hy action on the 
bond being held exclusive®® If the action is 
brought to recover property from an officer who had 
attached it, and the claim of plaintiff m attachment 
was satisfied before the return day in the attach¬ 
ment suit, and on that day the suit was entered, 
settled, and discontinued, defendant m replevin is 
not entitled to a return of the property attached, 
regardless of its ownership or attachability ®^ 

§ 191 -Where Property Not Taken im- 

der Wnt, or Returned to Defendant 

The action may be dIemleeM by the plaintiff If he 
has not taken possession of the property under his 
writ of replevin, or If, following the plaintiff's poeses- 
alon, the property has been returned to the defendant. 

It has been held that the action may be dismissed 
by plaintiff if the property has not been taken under 
the writ,®® or, if taken, has been returned to defend¬ 
ant on the failure of plaintiff to furnish the requisite 


sa. Minn—•’Williams v McGrade, 18 
Minn. 82. 

54 O J p 650 note 86 

53. NT—^Lamkin v Rosenthal. 89 
NTS 488. 6 AppDlv 532 

54 C J p 550 note 87 

54. Mich.—Saunders v Gloss, 75 N 
’W 295. 117 Mich. 130—Fowler v 
Hosmer. 62 NW 1028. 105 Mich. 
90 

55. Ran.—Aydelotte v Brittain. 29 

98 

63. DC—Corbett v Pond. 10 App 
Da 17 

Mo—Coapos Jtuds etted in Glenn v 
Gibbs, 92 S.W2d 047. 949. 280 Mo 
App 409 

57. OU.—Security State Bank of 
Comanche v Htzbbard. 88 P2d 16. 
170 Okl 602. 

58. Mo —OoKpns jazis elted in 


Glenn v Gibbs 92 SW2d 947, 949. 
280 MoA.pp 409 
54 C J p 651 note 91 
59 Mo —Gorpns Jhzis cited in 
Glenn v Gibbs, 92 SW2d 947, 949, 
230 Mo App 409 
54 C J p 551 note 92 
80 NC—Maniz v Howard, 82 NC 
125 

81. Pa.—Heilman v M<^nstry, 24 
Pa.Co 185 
54 CJ p 551 note 94 

88. Mich.—^United Shoe Repairing 
Mach. Co V Kowalsky, 200 NW 
949, 229 Mich. 97 
54 OJ p 551 note 95 
Writ of retoxtto habendo 
On dismissal of the suit it would 
have been better practioe for defend¬ 
ant to have made a motion for formal 
Judgment before asking an order for 
a writ of retomo habendo. but, al¬ 
though a motion for 8u<di a writ was 


informal, it was held error to deny 
the motion.—Paplsta v Kuhnen & 
Siegrist BCardware Co. 262 llLApp 
610 

68. OkL-^berts v Wilkins, 187 P 
111. 40 Okl 188 
54 CJ p 651 note 96 
84. Iowa.—Hall v Smith, 10 Iowa 
45 

OkL—^Thomas v Tecumseh First Nat 
Bank. 121 P 272, 82 OkL 115, Ann 
Cas.l914A 376 

85 Ky—Rogers v Bradford, 8 Bush 
168 

NC—Maniz v Howard. 82 NO 125 
68. Ind.—Hulman v Benighof, 25 N 
H 549. 125 Ind. 481. 

64 OJ p 652 note 99 
Costs generally see infra 6 261 
87 'Vt.—Gtowan v Stevens. 76 A. 
147, 88 Vt 858 

68. Minn.—Blandy v Raquet, 14 
Minn. 491. 
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band,®® or on restoration of the property to defend¬ 
ant on his giving^ the requisite bond.^® In such 
case plaintiff cannot depnve defendant of his nght 
to have the question of his damages and costs passed 
on,7^ although defendant cannot recover damages 
to the extent of the value of the goods 

§ 192. Involuntary Dismissal or Nonsuit 

A Judgment of dlsmlseal or nonsuit may be entered 
on the defendant’s motion where the evidence falls to 
show that the plaintiff has a prima facie case, or where 
the facts otherwise sufficiently show that the plaintiff 
cannot recover 

A judgment of dismissal or nonsuit may be en¬ 
tered on defendant^s motion where the evidence m- 
troduced by plaintiff shows that he is not entitled 
to recover,78 where plaintiff fails to make out a 
pnma facie case, 74 where his witnesses are im¬ 
peached so that their testimony ma> be disre¬ 
garded,7® or where the evidence shows a cause other 
than that alleged.7® 

On the other hand, defendant may not secure a 
dismissal or nonsuit if there is any substantial 
evidence to support plaintiffs case,77 or if a pnma 
fame case has been made out, no matter how msuffi- 
cient, conflicting, and unsatisfactory the testimony 
may be,78 or if defendant, by his pleadings and evi¬ 
dence, establishes his own liability,7® or transforms 
the identity of the ongmal action by tendenng new 
issues to which a replication is filed, even though 
there is no evidence to sustam the ongmal action 
of replevin.8® Where there is any competent, perti¬ 


nent and relevant testimony offered as to the facts 
m dispute, the case passes into the hands of the 
jury, and beyond the judge,8i and, where an issue 
IS raised for the jury, it is error to grant a motion 
to quash the wnt.*® There is no ground for dis¬ 
missal or nonsuit, if the evidence shows that plain¬ 
tiffs are entitled to recover a (part of the propert> 
sued for and that they are not entitled to reco\er 
the balance,®® or if a case is made out as to one 
only of several defendants 84 WTiere motions of de¬ 
fendant and plamtiff for dismissal are based on 
diametrically opposite grounds, there should be no 
dismissal on the theory that plaintiff has jomed with 
defendant in his motion, but the case should be tried 
<Hi the ments 85 

Redeltvery before tnal Defendant may not have 
the action disnussed or plamtiff nonsuited before 
tnal where defendant has, on giving bond, had the 
property redelivered to him, and where such a course 
would be m violation of plaintiffs statutory nghts,88 
and, even though plaintiffs seizure of the property 
was illegal, so that it must be redehvered to de¬ 
fendant, it IS improper to dismiss the suit without 
affording plaintiff an opportumty to have a trial 
of his nght of possession 87 

Where the viotion to dismiss is not timely, it may 

be denied.88 

Demurrer A motion to dismiss or for involunta¬ 
ry nonsuit on the ground of failure to state a cause 
of action cannot be made to serve the purpose of a 
demurrer 8® 


iTeb—Saossay v W J Ijemp Brew¬ 
ing Co, 72 NW 1026, 62 Nab 627 
69 Neb—Sausaay v W J Lamp 
Brawinsr Co, supra. 

70, NC.—^Dawson v ThigpeUf 49 S 
IL 969, 187 N a 462 

54 eXJ p 652 note 24. 

71. Fla.—Crump v Brannlnsr, 77 So 
228, 74 Fla. 522 

Pa.—Craia, Inc., v Young, 21 Pa.I>l8t. 
& Co 696, 24 North.Co 806, 48 York 
liegReo. 171. 

54 C J p 552 note 25 

79. Iowa.—BCarrow v Byan, 81 Iowa 
166 

64 C J p 552 note 26 

73. Pa.—Sork v Label, 2 A.2d 521. 
188 Pa.Super 169 

54 C J p 558 note 47 

74, Pa.—Sotk V Label, supra. 

64 C J p 558 note 48 

76. NY—Yalovltz ▼ Sohuts, 116 N 
Y<S 1080 

54 CLJ p 568 note 49 

76. NY—H^xnann v Cook, Hdw.A. 

Cas. p 419 
54 OJ p 558 note 60. 


77 CaL-^nger v Albers, 202 P2d 
569, 90 Cal App 2d 62 
NY—Bateman v Clark, 81 NYSSd 
270, 268 AppDiv 789 

78. Pa.—Fitzwater t Boberts, 81 A. 

204, 166 Pa. 464 
54 C J p 568 note 5L 

79 NY—^Brewster v Silliman, 88 
NY 428 

54 CJ p 554 note 52 

80. Colo —Meyers v Hart, 88 P 647, 
8 ColoA-pp 892 

8L NC—^Majette v People's Bank, 
179SB. 28, 208NC 824 
SC.—Norris v Clinkscales, 22 SB. 
1, 44 S C 815 

89. Pa.—^Renner v Stephens, 76 Pa. 
Super 596 

88. Ga.—^BeU v G Ober, etc., Co., 
86 S SL 904, 111 Ga. 668 

84. NY—Woodbum v Chamberlin, 
17 Barb 446 
54 C.J p 554 note 66 

85 Wash.—Blumauer-XYank Drug 
Go V Kargin. 5 P2d 1004, 165 
Wash. 656 


186 . Fla.—Friedrich v Brown, 198 So 
I 701, 144 Fla. 778 

87 Sa—Plowden t Mack, 60 8 M 
2d 811. 217 8,0 226 

88. Vt.—Murphy v Punt, 180 A. 886, 
107 Vt 42L 

89 Or—WodeOkl v West 108 P2d 
521, 165 Or 504 

S a—Adelmy y Dleykan, 107 S H 86, 
116 SC 159 

Demurrer in replevin actions gener¬ 
ally see supra S 166 

Failiire to demur to oomplaint 
In replevin to recover possession of 
property, wherein complaint was not 
challenged by demurrer setting forth 
specUlc objection that complaint con¬ 
tained no allegation that property 
was wrongfully detained by defend¬ 
ants in county of trial at time of 
commencement of action, and defend¬ 
ants answered on the merits, grant¬ 
ing of motion for judgment of invol¬ 
untary nonsuit on ground that com¬ 
plaint contained no such allegation 
j was error —WodeckL v West, 108 P 
I 2d 521, 165 Or 504. 
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§ 193. -Want of Proaecotioa 

F«llui« to proMent* a raptovtn aetim may eon- 
•tItiiU a ground for diamlaaal or nonauit. 

The oommon-law rule is that m r^levm defend¬ 
ant may not move for judgment as m case of non- 
smt for failure of plaintiff to proceed to tnali smce 
both parties are r^jarded as actors m such action 
a^ either has the nght to bring the case to 
triaL^o Jq 30Q2e jurisdictions, however, actions of 
replevin present no exception to the general rule 
anthonzing nonsmt or dismissal for failure to 
prosecute actions,*^ although the judgment of dis¬ 
missal dioald not contain language adjudicating the 
merits of the casCi sudi as diamssal with preju¬ 
dice.^* Plaintiff’s failure to file a declaration or 
complaint may afford ground for dismissal,** if de¬ 
fendant inakes timdy application on sodi ground.*^ 
Whiles on plaintiff’s failure to file a declaration m 
the tune prescribed by statute, a judgment of dis- 
ocmtinuance^ but not a mmsmt, has been hdd prop¬ 
er,** it has also been hdd that the failure to file a 
dedarahon at the first term ss no cause for dis- 
contmuance,** alffiough, if not filed ten days be¬ 
fore the second term of the court, defendant is en¬ 
titled to jud^rment as m case of a nonsuit** 

Intervene, A non proseqm on the ground that 
plaintiff has not filed his wnt and oonqilaint in time 
cannot be granted on the motion of a party who, ty 
reason of his interest was admitted as a par^ de¬ 
fendant at the time of the heanng of the motion.*^ 

§ 194w — FlaSure to Give Bond, or Defec¬ 
tive Bond 

Pallure of the plaluUir to file a replevlii bond with- 
In the proper timo miy eOtord ground for diemisul. 

Failure to give a replevm bond within the tune 


designated by the court** or within a reasonable 
time after seixure of the property under the writ* 
or the failure of a nonresident plamtiff to give a 
bond for costs,* has been hdd sufiiaent ground in 
some junsdictions for a disnussal of the action. 
Also, m some junsdicbons, the failure to comply 
with an order of court to furmsh an addihomd 
bond,* or the filing of a defective bond,* where the 
motion to dismiss has been made at the proper 
tune,* IS a sufficient ground for dismissaL How¬ 
ever, if plaintiff 18 ready and willing to give a new 
bond, the action should not be dismissed for insuffi¬ 
ciency of the bond.* Where the action be 
prosecuted without a bond, the fact that a bond 
given 18 insnffioent,* or that plamtiff is unable to 
give bond,* furnishes no ground for Ae dismissal of 
Ae action, but at most for an order that the prop¬ 
erty be restored to defendant, leaving Ae issues of 
wrongful detention and damages sustamed thereby 
to be tried. Where Ae property is not dehvered to 
plamtiff. It 18 no ground to Asmiss that the bond is 
inoperative^ because defendant is not entitled to a 
bond.* 

I 195 . Miscellaneous Grounds 

Failure of the oomplaint or of the affidavit to tup- 
port pialntlfPa elalm may afford good ground dia¬ 
mlaaal or nonsuit. 

It is a good ground for Asmissal or nonsuit that 
the pleadings Aow on their face that Ae action 
cannot be sustiuned,** or that plamtiff s affidavit is 
defective and mstriiaent,** hut m junsActions 
where ultimate dehveiy is claimed by Ae complamt 
and immediate dehvery by affidavit, a motion to set 
aside Ae proceedings because the complamt does 
not state a cause of action cannot, as far as Ae 
daim to immediate dehvexy is concerned, be sus- 


SOi K’J’—HSrwood v. Smathumt SO 
KJXaw 280 
8iaJ.p8SSnoto8T 
to fUo 


111.—<!araUu ▼. Tesagta, 861 llLApp. 

1 . 

91, afiai^-ainrttov.Bardwvn,lS8a 
Sd848. 

54 OJ. piss note 80. 


PlfL 


T» BacdwSU, au- 


SSk Utah TtanlwTi* OOtimiiirolal €to> 
eoilty GOb v Box mdar Cbunty 
UmL cL ill P iiV, 00 Utati 001. 

ucur psisnototl. 

Sii SUr-AJouaph aourrone Oontiaot- 
toSCo.v 10ppahan,O0A.S04„88% 
J^JLaw 880P 

04€ur.pss8iiotasi^ 

SB^ Vna^-ECnaa 
Ptna. 806. ' 


lA^PirlaiiA I 


SS. niAAmoo T EUnnottt S XIL 44fl 
04<U p 668 note 80. 

I ST. ZlLr-Hanson. v* Bgaiw 880 HI 
App. ISO 

SS. NJ*—Joseph Uarrono Goutpaet 
Ing Oo. T Monahan. 06 A. 904, 88 M 
JJLaw 88a 

SS^ ArlL—^Towu T Svana. 11 Ark 

To titi — S mit h v Rohy. 0 EMih. 84a 

!• VOla.—Morris v Bafesr. 6 Wla. 888 
64 (U. p 068 not# 87 

Oonn^-Siaot v. Lockwood. 1* 
Ooim. S8a 

,Si Mpg—^ W. WUSon Kotor Oa v 
B6ovur, 808 flLW. 81, S88 MOApp. 
67a 

a V^r-Bflkt V Bffiit. 41 vt 01 
64 (XJ. p 668 note 4a 


a Maaa—Lathrop v. Bowaq, 181 
Mass. 107 

64aJ p6S8nota4a 

a Pla.—Brandh v Branoh. 0 Fla. 

Ill 

7. Sy—Bloomar t. Craig. 0 Dana 
810 

Xo.—South Mlsaourl Land Co v JalT- 
rlaa 40 MObApp. 800 

a scan.—Tamar v Bolin. 88 P 481. 
64Shn.88e 

a KV—Baker r. SDupar, 1 JJ- 
i Marsh. 101 

la 27T—^Amarlcan Vool Co. ^ 
Smith. 14 AhhlfOaa. 871 
64CUr p664note67. 

n 
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tained^* Where plaintiff, on the court’s order so 
to do, fads to return the goods to defendant who 
had been holdmg them tinder a wnt of attadment, 
the court may properly dismiss the replevm actioiL^S 

On the other hand, it is not a ground for dis¬ 
missal or nonsuit that plamtiff failed to prove the 
value of the goods, where it » shown that he was 
entitled to them,^^ that ffie mon^ paid by plam¬ 
tiff for the pn^rty was not his own,i(^ that the 
replevm bond given by plamtiff did not meet 
statutory requirements,^^ that the officer who 
seized the property neglected to allow defendant an 
opportumty to execute a bond and retain the prop¬ 
erty that the shenff foiled to file plaintiff’s papers 
withm the time required by statute where defendant 
was not mjured by the delay that the service of 
the wnt was irregular m that the officer, without 
wntten direction by plamtiff or his attorney, failed 
to take the goods mto his possession that, of two 
iqums of mules replevied, the dienff seized one team 
m the county m whidi ^e action was brought, ttid 
the odier team m another county to whidi it had 
been brought after the commencement of the ac¬ 
tion that defendant disclaims title to the proper¬ 
ty 9 ^^ lhat two animals mcluded in the writ were ap¬ 
praised at one sum m the appraiser’s certificate,^^ 
that an animal described in the wnt as a heifer is 
described m the certificate of appraisement as a 
cow;** that plamtiff as executor has commenced an 
action against defendant and his c^oer for the con¬ 
version of the r^levied property if it does not ap¬ 
pear that the conversion rehed on was the same act 
for which the r^levm was brooght;^^ or that plam^ 
tiff has caused the officer, to wfamn the writ was 
committed, to bring an action against defendant and 
another officer for taking the rqplened property out 
of his hands, before its dehvery to plamtiff It 
has been held that the dismissal of a wnt of repfevm 

18. S a—ASilmir V DUyfeaa, 107 8. 

8L 85. ue &a 158. 

54 <XJ. p 654 acts 68 

IS. Hoj— lUoe V Tliaysr, App^ 817 
&W 570. 

14i NT—BomUie V BSoser. 45 N 
TSupor 488—StSy v KnlUr, 80 N. 

TAL 57 , 7 lOsa 670 

ISi NJ—West V OXosry, 80 JL 487, 

56 NJTJLaw 600 
54aj.p554iiotoS8 

UL Axk^-Mdrsan v Hisa 104 aW 
8d871,810Ayk.807 

17. Ooio.—RoMnSOn V. s 

O 0 I 0 U 875 

54 OU p 554 note 68. 

la Wls^-BShlias T Posonki^ 170 
N,W 708,178'Wl8.00a 

Tr<U8^-4S 


on motion based on affidavits, on the grounds that 
defendant was a deputy sheriff and the wnt was di¬ 
rected to the shenff and served by another deputy, 
that the wnt was issued without authonty of law, 
and that the service was unlawful and irr^:u]ar and 
gave the court no junsdiction, is ernmeous.^^ 
Where the action was dismissed for want of junsdic- 
tioo, cn appeal, m determining whether a want of 
jurisdiction was shown plaintiff’s motion for a new 
trial alleging that the prop e rty had been seued on 
a void execution and judgment, would tend, if con¬ 
sidered at all, to show that the motion to dismiss 
should have htm denied.*^ 

§ 196. -Proceedinga to Diamiaa 

A motion to diomist an detion of roplovin ehouM com- 
ply atiiotly with all statutory roqulramonta. 

In proceedings to dismiss the action, the statutory 
requirements mnst be strictly followed, and the mo¬ 
tion therefor must oontam all the requisites neces¬ 
sary to justify ffie court m granting such modcm.^^ 

Waiver of motion A motion to dismiss an action 
of replevm for want of a suffiaent replevm bond 
18 not waived by subsequently, and before the mo¬ 
tion has been decided, filmg an affidavit of defense 
and an answer to the ments.*^ 

Rtgkt to appear to move for AstmssaL After his 
property has been taken on a wnt of replevin, de¬ 
fendant IS: not bound to wait until he is served wi|h 
summons before appearing, but has a nght to ap¬ 
pear immediately and move for a disoontmuance.*^ 

§ 197. -Character of Jadgment Sender* 

ed 


a. In general 

b. Dismissal for want of jurisdiction 


la. NJ*—Ptdilok V Khsmineil, 8np.» 
65 A. 000 . 

aa Iowa.—RummeUiart v BcK»a 
180 NW SSa 147 Iowa 890 

81. Ind.—Chooa v Porter, 05 IMU 
194, 197. 

54<XJ p554iMte 07 

sa. Mees--aTaT>efr ▼ Groeby. 0 Grey 
S84. 

54CJ p554iioU0a 

88 . Xass^-Poineroy v. Trimper, 8 
Allen 89a 85 AulD 71A 

aa Vmml Pomeroy v. Ttlmper, «a- 
pra. 

88 . POmeltoy v Wnper, eu- 
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c Dismissal for defect in reject of 
service 

d Judgment as affected hy state of de¬ 
fendant’s pleadings 

a. In Genend 

On an Involuntary nonsuit or dlamisial« tho dsffsnd- 
ant la ordinarily sntitlod to a Judgmont for a rotum of 
tJio property, or for Its value If It Is not returnable. 

A judgment of nonsuit m a judgment for de¬ 
fendant,*^ and entitles lum to the full benefit of 
st a t u t o r y provisicms relative to judgments for de¬ 
fendant** On a judgment of involuntary dismissal 
or nonsuit, defendant is ordinarily entitled to a 
judgment for the return of Ifie property,** or for 
Its value if it cannot be returned,** the judgment 
being in Hbt alternative;** and by some statutes 
it IS expresdy provided ffiat, where defendant is 
entitled to return of the property, he may, instead 
of t ak ing judgment for a return of the proper^, take 
judgment for the value of the property ** However, 
m some jurisdictions, although where plaintiff’s 
case fails because of his failure to introduce any 
evidence defendant is entitled to a judgment for the 
return of the property, he is not entitled to an 
alternative judgment for the value thereof *7 If 
the court ^sregards the nnoontradicted testunony 
of idaintiff’s witnesses because it has been inqieadied 
and dismisses the complaiiit^ judgment on the merits 
cannot be awarded.** 

Defmidant is not entitled to a return of the prop¬ 
erty where the oon^lamt is dismissed on defend¬ 
ant’s showing no right of property or possession m 
himsdf and alleging possession m another,** where 


plaintiff is nonsuited on the ground that the goods 
had never been m defendant’s possession,** or 
where it appears, on dismissal of the suit^ that 
plaintiff never obtamed possession of the property 
under the writ** Also, it has been held that no 
I judgment for return can be given if the wnt is 
abated because of vanance between the wnt and the 
declaration,** or where the action is dismissed be¬ 
cause the wnt IS void.** 

b. Dismiattl for Waait of Jhzisdietion 

The general rule Is that, vrhere an action of replevin 
la dismissed for want of Jnrisdiotlon of the subjeot mat¬ 
ter, the dsfShdant may not obtain a Judgment for re¬ 
turn of the property or payment of Its value. 

Ordinarily, where an action of replevm is dis¬ 
missed fbr lack of junsdiction of the subject mat¬ 
ter, defendant may not secure a judgment for the 
return of the property,** or a judgment for its 
value,** since the court’s lack of junsdiction pre¬ 
cludes It from giving rdief. However, it has been 
held tha^ where the court does not have jurisdiction 
of defendant or of the property, it may properly 
order it returned to defendant and on failure to do 
so award execution for its value;** but that it 
ca nno t render an absolute and unqualified judgment 
and direct execution to issue for the value of de¬ 
fendant's mterest m the property.** 

e. Dismissal for Defsot in Bespeet of Bervios 

On the sstUng ssicis of a ssrvlos after the rsfum day 
thsra oan bs no nsar ssrvlos, and, thorsfors, auoh sot¬ 
ting aside operates as a disoontinuanos entitling the 
defondant to a return of the property, but no rotum 
of the property oan b# given where the writ la abatsd 
for want of aarvioe on the defondant. 


m. Cat—Skaggs ▼ Taylor, S47 P 
218, 77 CaLApp. sis 
8& CaL—Skaggs ▼ Taylor, aupxm. 

88. Mo nt ^ ^ Ba iT ott v Shipley, SOS 
P 480. 6S Mont. ISA 
64 GLJ p SSS note SO 
A judgauKt od aon gcoe. la xepievla 
for ne^eot to dedlere onUtlod de¬ 
fendant at common law to a writ of 
retomo heiindA.—V Bu¬ 
chanan, 6S A.Sd 4S^ 8 Tarry, D4L,| 
S2S. 


A Judgment In replevin for dsfond- 
ant under rule aarr la defend¬ 
ant shall ha.ve a rstura of the goods 
snd flh a tt s lij Byim a n ekl v. Budia- 
nen, supra. 

8A XULr-Amson r Sgaii^ SIS HI, 
App. SIS. 

MInnr-Pabst Brewing Go. ▼. Bot- 
obart, 71 K W S7«, SS 80S. 

64 GU. p 666 note 81. 


NJL-^Dowaing Bros. v. BUtoheU, 164 
PIdSSS. 48NM.Sai. 

SA Axfe.*-Town V Bvans, 11 Ark. 
64 GU p 666 note 8A I 


ST. Mbnt—Barrett v. Shipley, SOS 
P 4S0, SS Mont 161. 

64 CU p 666 note 84. 


**• MY—Telovlts r. Sdhuta 116 
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7St *6 MJao. S7S, S76. 
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SSS, 66 Msh. 164 
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Xa Arkansas 
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lowed.—Ware V SQioemaker^Bale 
Anto Go., 6 ftWJd 186, 177 Ark. 227 

(2) In oaee wherein the ectusl de- 
olal o B turned on another XKiInt^ It 
waa aald that where aotlon la dla- 
mlaaed almply for want of Jurladio- 
tton, defendant la sntltlsd to an al- 
tsmattve Judgment for the return of 
the p r o p e rty or payment of Its value. 
—I«6e T Bsndlmert 204 aW 207, 124 
Aik. 604 

44 Ark.—Ware t Shoemaker-Bale 
Auto Go., 0 aW8d 286, 177 Ark. 
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Wliere service is set aside after the return daj, 
there can be no new service^ and it operates as a dis¬ 
continuance, and a defendant whose property has 
been taken may have a return or waive it and re¬ 
quire an assessment of damages.^^ It has been held 
that no judgment for return can be given if the 
wnt IS abated on defendant’s motion for want of 
service on him,^* or where the replevm bond being 
defective the wnt has not been served by the officer 
or returned to the court issuing the wnt^^^ 

d. Judgment as Affected by Stats of Defend¬ 
ant's Pleadings 

The state of the defendantfe pleadtnos ordinarily 
determines vdiether or not he Is entitled to a rstum of 
the property on Judgment of dismissal or nonsuit against 
the plaintiff fbr failure of the evldenee to support the 
plaintHTs ease. 

Where defendant obtains a judgment of dismissal 
or nonsmt on failure of plamtiff’s evidence to make 
out his case, he is not entitled to a judgment for a 
return of the property or its value, t^ess his plefid- 
ings would entitle him to such judgment^^ He is 
not entitled to sudi judgment on a plea of non 
cepit or non detinet,^^ nor, m some jnnsdictions, 
18 he entitled to a judgment for return of the prc^ 
ei^y or its value where there is no prayer, c l ai m, 
or demand of any kmd m the answer for a return 
of the p roperty or its vahie.^* If, however, defend¬ 
ant m his pleading makes a daim for the return 
of the property or its value, he is entitled to such a 
judgment when plaintiff is xionsuited.^^ Also, where 
defendant obtams a judgment of dismissal or non¬ 
suit before pleading, he is entitled to a return of the 
goods.^* Thus, it has beed held that un avowry is 
not necessary to authorize the court to render a 
judgment for return of the goods where ffie wnt is 
abated for irr^^ulan^ id the replevm process.** 


8§ 197-199 

§ 198. -Operatioa and Effect of Judg¬ 

ment 

Tht right of the plaintiff to oontinua In po is o iato n 
of tha proparty rapIavM oaaaas whan tha oaaa In aid 
of which ha waa givan temporary potaiatlon la diamlaaadr 
but a diamisaal or nonault of tho plaintiff with a dirae- 
tion f6r a ratum of tho propaity to tho dafOndant la not 
oonolualva of tho dofandanffa owntrship whara tha daol- 
alon la not on tha maiita. 

The right of plaintiff to oontmue m possession of 
the property ceases when the case m aid of whidi 
he was given temporary possession is dismissed.*^ 
However, a judgent of dismissal or nonsuit with 
direction for return of the proper^, where not on 
the merits, is not conclusive of defendant’s owner¬ 
ship or right of possession.** Plamtiff’s case is left 
as It was when he instituted his action,** and he may 
bring another action of replevm for the same prop¬ 
er^.*® 

§ 199. —— Assessment of Damages or Val¬ 
ue of Prop e rty 

In tha abaanoa of a aUtuta to tha eontrary, as a 
ganaral rula thara ean ha no aiaasamant of damagao on 
dtamlaaal of a raplavin suit fbr toohnieat raaaona not 
baaring on tha marlta, axoapt that damagao may ba aa- 
aaaaad fbllowing a dlamlaaaJ for fatlura of tha plaintiff 
to proaaouta. 

The method of assessing the value of the property 
is a matter of statutory regulation.*^ In the absence 
of some statutory provision to the contrary,** on a 
dismissal of the action for some ground not rdatmg 
to the merits, as a general rule there can be no 
judgment for damages,** except per 1 iiq» mere nomi¬ 
nal damages.** However, it has been held that, 
wliere plaintiff makes defoult after the case has 
been duly noticed for trial, defdnlant on having 
plaintiff nonsuited may at time take judgment 
for damages arising from the replevin,** and that; 
where plaintiff fails to appear and prosecute bis 
suit after defendant has been served with process, 


4Si lilflli F—Peopla V. Judge Washte¬ 
naw car Ot. St Mteh. 497. 

40. BX—Smith V. ZUher, IS RX 


6S4. 

sa ye.iAdanis v. IfioGHiadty. 6S 

lie. SIS. 

aa. ica—aeniett v Souiei iss a. sis^ 
Its Mb. 188. 

Or- Oepitel liumberlnsr Oo v. Hall. 

10 Or SOI. 

84 OU. p 887 note 88. 

sa. ice.—Settlnson v Ziowery. 19 A. 

1008. 88 Me. 118. 

84 OX p 887 note 98. 

B9m Cell! Okajrge v Teylor, 147 P. 
818. 77 CaLAppu 8U. 

aa Oal.i (Ihaaii v Taylor, s up ra* 
84 CLJ p 887 note 88. 


HTd—Fierce v Tan Dyka 6 BUI 

818 

TL—Conemer v Paae. 18 Tt 887. 

86L Conn.—Sleet v. I^ookwood, 17 
Oonn. 188 

84 OJ p 687 note 1. 

87. MOnL— SWgus Motor Oou V 
Sdhott. 18 PSd 888. 98 Mont 146 

sa Tt—OoUsmer v. Paaa 9* 'Tt 
987. 

64 CLJ. P 887 note 7. 

sa Mase.—Walbrtdae v. Shaw. 7 
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aa Iowa.—Petaraon. v sa esell, 115 
K.W 808, 148 Iowa Sit 
84 OJ p 887 note A 

ex. Mass.—SoUlven v MerttnelU. 

188 MJB. 66A *81 Mass. 161. 

I 64 CLJ p 888 note 11. 


Arraarege of renS 
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the latteris entStlediohaTe the action nonatuted and 
to a wnt of inquiry on the issue of damages.** 

§ 200. •— Reiiiatatement 

Ordinarily, tha oovit will not rtlnstata at a tub- 
aaquant tarm an aatlon of raplavin whiob haa baan dla- 
oontlnuad or non proaaad at a pracading taim 

Ordinarily, the court will not reinstate at a sub¬ 
sequent term an action of replevin which has been 


discontinued,*^ or non pressed,** at a preceding 
teim This may be done, however, if the discon¬ 
tinuance was the result of an error of Hit derk,** 
and, lyhere a n^suit is granted for nonappearance 
of plamtiff at the trial, and he appears a few 
mmutes after opening of the court, and defendant m 
open court consents to a vacation of the judgment. 
It 18 an abuse of discretion for the court to refuse 
to vacate it?* 


R SCOPE OF INQinRT 


I 201. General 

In an action of raplavin the trial eonrt should ad¬ 
just all issnss raisad by tha plaadinga oonoaming tha 
property fnvolvad with raspaot to tha right to Ita poa- 
aaaslon, but ahouid not axtand Its Inquiry to axtranaous 
matlara. 

It 18 the ngfat and duty of the tnal court in an 
actioa of replevm to adjust all issues between the 
parties shown by the pleadings concerning the prop¬ 
erty involved in respect of the right to its posses¬ 
sion.?^ It 18 proper to determine whether the prop¬ 
erty r^levied was subject to an action of replevin.?* 
Where an afiSdavit, although defective, is not as¬ 
sailed, It 18 the duty of the court to decide the is¬ 
sue presented by the pleadinga?* 

One the other hand, since action for rqplevm in- 
volves^only the right to possession of the^property, 
as discussed mfra § 202, extraneous matters which 
have no legitimate bearing on determination of sudi 
right are beyond the scope of inquixy ?* The sub¬ 
ject matter of htigation necessarily consists only of 
the property mentioned in the complaint, and it is 
not competent for defendant by his answer to mtro- 
duce a new Snd distmct subject matter by claiming 
the rdease and return of other and distmct personal 
proper^,?* even though he presents sudi a case as 
would have enabled him to recover m an mdependent 
action,?* aior can a claim for damages for takii^ 
or widibolding sudi property or the value of its 


use be htigated,?? but the rule does not exclude 
hbgabon m the action of the right to the increase of 
the diluted property ?* The taking and detention 
of property mention^ m the body of the wnt but 
not replevied will not be considered?* 

Order to surrender goods. The court from which 
the wnt issues has no power, m case the officer 
fails to find the property therem desenbed, to compel 
defendant by order to surrender it** 

Goods dtsiratned. In replevin, to recover goods 
distramed, the only question involved is whether 
the levy was lawfully made.*^ Thus the l^^ality of 
the distress may be tned provided there is no rent 
due, but if there is rent dne> however small, the 
l^;ahty of the distress may not be tned.** 

§ 202. Adjudication of Title and Other 
Sights 

By the ttriet oommoii.iaw rule the eoope of Inquiry 
In replevin Is IlihKed to right of poeeeeeion end ell met- 
tere extraneoue thereto ahouid be excluded from eon- 
eideretion Under e more liberal view, adopted In soma 
Juriadlotiona, whila tha guestlon of po ae a at lon la pri¬ 
mary It la not exoluelve, and tha court may Inquire vrith 
reepeot to all aquitlaa of tha partiaa growing out of the 
prinoipal oontroverey. 

At common law the only r<^el obtained in a 
replevm action was an adjudication as to the right 
of possession of the diattd at the time of the com¬ 
mencement of die action,** and m some Junsdic- 
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ST. Da—HltolieU v WUaon, 17 F 
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txons St has been held that in replevin nothing can 
he determined but the right of possession of the 
property r^evied.^^ While the primary question 
mvolved in rqilevin is the right of possession, and 
the matter of ownership is seoondaiy, nevertheless 
ownerdup may m some cases become importaiit,^^ 
as where one person holds title while another has 
the ngfat of possession.^* Even under the common- 
law rule the tide of the property may be investigated 
if the ngfat of possession depends thereon,*^ and the 
•emstence and amount of a hen claimed by defendant 
can be considered m a replevin action of the goods 
subject thereto** Title and to possession, 
honker, constitute the sole issue, and all matters 
foreign thereto must be exduded from considern- 
tion,** and are not available as defenses.** A de¬ 
fect in the affidavit of justification of the sureties 
<m the rqilevm bond cannot be reached m the 
Teplmn action,*^ nor can plamtiff be held liable 
for wrongful acts of the shenff m semng the prop¬ 
erty,** nor will the court consider a dispute between 
defendant and the dienff over feed consumed by 
the stock replevied while in the shtnfPB official 
custody;** nor can the right to the return of any 
money paid on a conditional sale contract be in¬ 
vestigated in an action of rqilevm for the goods, 
unless the return of sudi money is a condition 
precedent to plamtifPs ngfat to possession of the 
goods m question.** 

In some junsdichons, however, matters other than 


die right to possession of the chattel re^evied may 
be determm^ even though they are not necessary 
or do not aid m the determination of the right to 
possession. Thus it has been broadly held that the 
court may determme not only the question of the 
ngfat of possession, but also tiie ngfat of property,** 
and that m determining whether or not there shall 
be a return, the power of tiie court and the extent 
of inquuy are as unlimited m an action of replevm 
as m a suit m equity ** Under a statute requinng 
judgment accordmg to the re^ecbve rights and 
mterests of the parties it has been held that the 
exact extent of the special property of either party 
may be shown.*? It has also been held that defend¬ 
ant may set up a daiin of title to the chattel m 
question and obtain an adjudication thereof,** but 
that he ckimot obtain an a^udication of the question 
of a third person’s alleged hen as against jdamtiff,** 
and that m such action, no accounting can be had, 
smce the action involves only the l^;al of 
the parties.* 

In still other junsdicbons the pobcy of the law 
IS to settle m one action all the con&cting daims 
of the parties for the possession of the property or 
for damages for its detention or I6ss,* and the ac¬ 
tion, although pnmanly One for the possession of 
personal property, as ffiscussed supra § 4, is held 
suffiaently flexible to authorize a settlement of ^ all 
the equities between tiie parties arising from,' or 
growing out of, the mam controversy* winch exist 
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PSd 89. 199 Ota. S99-aBEdag-ltoa- 
lalp, Inc. T. Caimoiy 119 PAd 41, 
189 OKL 61S—Ainarloan> Nat Bank 
of 'Wbtnmka v HliM>war, ST P 
Sd Sit 184. OKL 894—Sana T 
Paitar, 56 P.8d BBU 177 OkL 819— 
Thoptfs, dtaaral Jtotors. Accapt- 
anea Corp., 60 P^d 844, 176 090. 

I lOT-Chmy T. OiMn 4i 9M Ttb 
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«t tlie time of the tnaL* 

If the only issue made hy tiie (Readings u title, 
other rights of the parties will not be determined 
even though all parties and the subject matter are 
before the court,* but if the pleadings do raise 
otiier issues, and if the parties and the subject mat¬ 
ter are both before the conr^ it may detenmne such 
other issues even though thqr are between parties 
defendant* 

§ 203. Trial of Tide to Real Pi o peity 

The oourt In a raplavin action may Inqoira Into tha 
titia to land ¥rliaras and only whara, aueh titia tanda to 
ahow who haa tha right to poaaaaalon of tha paraonalty 
whioh la tha anbjaot of tha raplavin. 

While the ttUe to Umd cannot be tned directly in 
replevm for property severed from the fredioldi^ 
title to land may indirectly be brought in question 
and admitted m evidence where the party’s right 


to the property m dispute d^ends on his ownerdup 
or right to possession of the premises** but proof 
of the title is admitted not for the purpose of trying 
tht title but for the purpose of proving possession 
of the land from which the property (sought to be 
reidevied was taken* and therefore to prove con¬ 
structive possession of the personal property** and 
where title to the land does not tend to prove the 
right to possession of the personalty it is not in 
sBsne. 1 * Thus the title to land cannot be htigated 
m an action to recover growing crops or emblements 
as against one actually seized or m possession m 
good faith under claim of right or color of tide*^^ 
nor can the right of possession of the land be deter¬ 
mined m such an action if defendant’s possession 
thereof is adverse*^* and where the issues are not 
framed to try title to land but to the personal proper¬ 
ty only* and the ownerdup of the perscmal property 
oaxmot be establidied hy the ownership of the land* 
trial of title to the land cannot be had.^* 


a TBIAIi IN GENERAL 


§ 204. Mode and Conduct 

Ths gsnsral rules ordinarily govern In respset of the 
mode end oonduot of the trial of an action of replevin. 

The general rules governing the mode and conduct 
of trial of civil actions ordinarily control m respect 
of the mode and conduct of die trial of an action of 


r^levm*^* and the right to a trial by jury has been 
held to emst^* 

§ 205. Questioiii of Law and Fact 

On oonllloting evidence queetlone of fdet erioing In 
an action of replevin are for determination by tha Jury 
or by the trial oourt sitting without a Jury. 


ITS OkL S41-^Bed River VeUey 
Tmat Oo. v Boawall, 44 PSd 956, 
ITS OKL 9S—^SCeroeatUe Trust Oo 
V. Roland, 288 P SOO. 148 OKL ISO. 
S4 CJ* p 560 BOta 68. 
anamtloa oCiartranaaS 
In replevla aotkm by seUar under 
condltloael aelee oontraot to reoover 
poseoBBlon of piano, irliereln pur- 
oh aee r oontended that aaUer had, 
without authority after algnlng of 
oontraot* dllod In hlanKe In oontraot 
fmpoalxig carrying dharge on pur-| 
ohasar, court arred In axclndlng avl-1 
danoa eonoaming tming In of hlaak% 
alBoa alihouidi replovlB action la prf- 
merny on# tor poaaeaaton of poreon- 
alty. It la aufllolenfly flextUa to an- 
thovlaa aatUamant of all equities be¬ 
tween perttes erfsliig from, or grow¬ 
ing out ot mein oontroveray.^-apeRy 
V. JenldnB SCnslo Oo, T5 P.Sd 114T, 
188 OKL 51. 

^ SIo.—dCoWherter v. egg 

&W lOTO, SOT SCoJtyp. 455. 

Ei Wash^-Jjaerlcan Peaking Oo. v 
Ukate, ler P. Sr, IS Wadh, S. 

SL Waeh." Orote-Rankitt Oo. v. 
BrowndU. US P. 145, TO Wadh. 185. 

V. KTr—Waldan v. Teller, 1S4 K.T 
& 401, fS ICIso. 5TS. 

54 CUT. p 550 mote 5E 


I & Tenn.—Conataer ▼. 7 

TennJlpp 450 

54 OJ p 587 note 50, p 550 note 5T 

Pa.—dement v WHidit* 40 Pa. 

850 

la Or—Wodedkl v West, 108 P.8d 
681. 166 Or 504. 

Tenn.—<3onatser v ^^geui T Tenn. 

ikpp. 450. 

Meofeed grain 

Zh replevin notion for possession 
of grain, the pertinent Inquiry wma 
who wma tha ownar and antltied to 
Immediate poeeeeeton of the grain, 
which was ataokad In tha Held when 
defendants hauled it away, end the 
ownerahlp of the field was not an 
issue.—WodedU V. West, 108 PSd 
681. 165 Or 504. 

U. ffei Oroeeman v Tip Wing; 816 
P 684, 68 OeLApp. Ul. 

IR Mo.—Doohbellng v Qulmby, 881 
aw: SIS, 881 MoJlpp UTS. 

W SSen^WUson v Pinna; 41 P 
884, 1 KulApP. 781. 

Par-^smeiit v. WMght 40 Pa. 860 

14, KT—New Tork Tallow Oeb Co, 
Bales Agenoy^v Oonrtlandt Gsrage 
B Realty Omp.* 887 NTA 815, 888 
AppJDtv. 44. 


I Ohio—Burr v Amerloen IPenhatora; 

187 NA 189, 46 Ohio App. 888 
Pa.—Benner v XT hd e r koflIer, 10 Pa. 
IMstBOo 875, 44 DanplLOo. 145— 
Oommonwealth v Ant; 86 lius. 
LegJEteg. 876 

Yt—Ravlae House Oo v Bradstreet, 
148 A. 481, 108 Vt 870. 

64 CJ* p 660 note 64. 

Wal in Juslloe oourt 
Replevin notion may bo tried In 
Justice oourt aa If there bad been 
no order of delivery-Cheimien v 
Oeybrool^ S6S &W 4S, 17S Ark. 705 

Usl of issoes under no- 

Where oxlgliiel replevin pstltloB 
filled to aUege valua of the prop¬ 
erty, end plelntifl returned the prop¬ 
erty and In vacation, without laave 
of oourt; filed new petition alleging 
value axftd ob t a ine d prooess thereun¬ 
der, plelntlff thereby ahandonad the 
original notion, and court had Juris¬ 
diction only under th# new petition 
end oottld not try tbm Issues under 
the ebendoned sult^-Btete as reL 
Steplea v Tea Oadd, Ul &W.Sd 165, 
SStMOJkppw 459. 

UL NT.r-In re AbenA^s Hetate; SS 
NTfiJd 18, 176 SOse. 717. 
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In accordance with the rules governing determina¬ 
tion of questions of law and fact in avil actions 
generally, on conflicting evidence it is Ihe province 
of the jury trying a case of rq>levm to determine 
questions of fact^* It is for Hit jury to determine, 
under instructions from the court, the weight of 
the testimony and the credibility of die witnesses.^^ 
Thus, It IS for the jury to deade whether defendant’s 
evidence is snffiaent to overcome plamtifl’s pnma 
fame case that defendant was m possession of the 
property, replevied at the tune suit was com- 
inenced,^^ or whether the evidence produced by one 
party is sufkient to overcome certain presumptions 
in favor of the other.^^ 

On the other hand, where the testimoiqr of plain¬ 
tiff condusivdy overcomes a pnma fame case 
made by defendant, there is nothing to be submitted 
to the jury.^<^ Questions immaterial to the issues m- 
volved*^ or other matters not within the issues as 
made by the pleadings^^ should not be submitted to 
the jury; nor should estoppd of pkmtiff to main¬ 
tain the action be submitted where evidence of facts 
essential to an estoppel are ladong 

Tftal by court. In a replevm acbon tned by the 
court without a jury, it is for the trial court to try 
and decide the issues,*^ and detennuie the credibihty 


§§ 205-206 

of Hit witnesses and the wei^t to be accorded their 
tesfamonyJ^ 

§ 206. —— Ownerdnp and Right to Posaea- 
aion 

On eenaietlng svidsnoe Imum of foot rolatlng to 
ownoroMp and right to postooolon of tho property In- 
VDlvod In a roplovin action aro for tho Jury, but whoro 
thoro la no ooirfilet In tho ovidonoo auoh mattoro booomo 
quoatlona of law for doclalon by tho oourt. 

On conflicting evidence the nght to possession of 
the property which is the subject of a replevm ac¬ 
tion IS a question of fact for the jury or trial court 
sitting without a jury Where the evidence tends 
to show that defendant has no interest m ffie prop¬ 
erty whatever, it is a question of f^ whether plain¬ 
tiff is entitled to the sole possession of the prop¬ 
erty,*^ but where plaintiff not only fails to produce 
evidence in support of his daun, but, on the con¬ 
trary, admits ^t he had leased the property from 
defendant and defaulted in his obhgations under the 
lease, the judge diould give bmding instructions to 
the jury and not subnut to it the question of tiie 
right to possession.** 

On confiictiiig evidence the question of owner¬ 
ship, when It 18 put m issue by the pleadings, is one 
of fsjct for the jury or trial court sitting without a 
jury,** and it is also for the juty to decide on cem- 


IS. AriL-^blmson v Swaasoib 189 
awsd 80S, 109 Ark. 144. 

Zowa^—Jasper Oo. v StergloSp 6 KW 
Id 191, 111 Iowa 98a 
64aJ.p801noteS0 

■eldcBoe IMIA snfBoln* 

To take ease or Issue to Jury 
Oblow—Sherman Heroaatile Ca v 
Moontala Ice dc Goal Go., 190 P 
178, 87 Gblo SSa 

-Pa.—Mortgage Bonding d I«oan 
AsS^ V J B. Van SoiTer A Go.. 
ISS A. 910, 104 Fa. 408—Sidle v 
Gdidmaii. 161 X 140, 107 Pa.Super 
U 

«wwi n i m if ^ So sfiSsBee 

(1) Where plaintiff In replevin 
against an alleged bona fide porehas- 
er from the buyer of the goode Is the 
only witness to the materiel faeis 
MnA there Is no eavlenatlon of plaln- 
tUTs oontredlotory tsstjmony that ho 
both did and did not eoU the goods, 
a demurrer to the evldenoe aheuld 
be enstelned.—Belts v. Hudson, Mb. 
Appi^ 106 S.Wld sia 

(S) TTbeontiadleted testimony by 
plaintiff that he had purbhaaed the 
p r o perty In oontroversy, that he had 
letttadttto oartaln peraouA and later 
found the property In po e ee ssi on of 
defendant In another oonUty, was 
euffldent as against dem u rrer— 
4EfaBith V. Bogart^ 107 PAd 171, 188 
OKL170. 


17. Goto—Shermmn Mercantile Co. 
V Mountain loo A Qoel Go^ 100 P 
876, S7 Goto 681-^Beldwln v Soott 
178 P 718, 88 Golo. 68 
la Mont—SnUlvan v ahneob, 101 
P 110, 80 Mont 174. 

ISl Mo—Pounds V Phrmsnr Msr- 
oentUe Go, App., 100 &W 874. 

S& Or—Whebler liumbbr. Bridge A 
Supply Go. V Shelton, 10 P Id 1011, 
140 Or 680, rehearing denied 11 
P.ld 101,146 Or 660 
ffU lowa^-Dleter v Coyna^ 108 N. 

W 169 , 101 ZOwa in. 

64CLJ p 661 note 70. 

SS. Or^-Hlbkey v Oollby, 100 P 
960, 86 Or 888 
84 CU p 668 note 77 
aSi Indw—Carrico ▼ Shebherd, 61 K 
B. 147, 18 IndJkpp 107 
aOb Mont—Davey v Davey, 161 P. 

416, 81 Mont 876. 

64 OJ p 681 note 70 
as. GsL—Kortnart v Safer, 117 P 
141, 67 OaiXpp. 607 
84 GJ p 861 note 80 

aOi ona.—Wooton V Carrollton Ao- 
oeptaaoa Go., 187 So. 880, 108 Via. 
187 

Ind.—Central Indiana Milk l>ealeraf 
Bottla TProhange ▼. Holinc% 4 MIBL 
Id 61, 101 mdApp. 608. 

Iowa.—Haaok v 'Bodanbour, 11 MW 
Id 861, 184 Iowa 868. 
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I Mlaa—MoCraney v Mbliaumi, 140 
Sa 684, 181 Mlaa. 807. 

Mah.—Vltnimone v Troy, 48 KW 
Id 681, 168 Nab. 114. 

QkL^-Cralghead v Myera, 111 P. Ill, 
148 OkL 18. 

Pa.—STanela v Shore, 188 X 011,119 
Pa.8uper 611. 

64 CU. p 681 notes 80, 70. 

■vldsBos hsOA suflctanl 
To carry lama to Jury 

Arlb—Golden v WaUaoA 807 S.Wi 
Id 008, 818 Ark. 7S1. 

Oklr-Badgett v. Davis, 66 PAd 967, 
171 Okl. 488 

Mdsnos held msuflcleaS 
To carry Issno tojnry 

Iowa^--Glliorpoiilag ▼ Nibksraon, 878 
NW. 848, 188 lOwa 701. 

Fa.—Royal Batting A Fbltlag Go v 
Klein, 87 AAd 689, 140 Pa.Super 
Oil. 

gf. Mo-Beatty V Glarlmon, 86 B.W. 
1088, 110 MbJkpp. 1. 

SA Pa—B ertalott v Autombblto Se- 
ouHttoe Go., 79 Fa.8nper. 44A 

Si. Ark.—Albert v Mbrris, 187 &W. 
Id 909, 808 Ark. 808. 

Kan.—Young v Duoas, 888 P 888,188 
Kan. 484. 

Mo.F-liamsy v. Maine Mortgage A 
Guaranty Go. 171 X 480, 181 MSu 
468. 

Mo.—Tounr V GrleObexiir, App., 181 

i aWAd 917-^Gnality OH Go. v. 
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flictmg evidence issues of fact vdiidi are deter¬ 
minative of the iiuesbon of ownerdup*^ Where 
the ownership of plaintiff depends on oral testimony, 
the question 18 for the jury.*^ Where plaintiff avers 
ownership and defendant alleges that he purchased 
a car from plaintiffs bailee after plaintiff had re¬ 
fused to pay a repair bill for which the bailee had 
a hen, the question of fact is for the jury On the 
other hand, where the evidence on tht issue is not 
conflicting,or where the evidence of the one par^ 
c on d n sively overcomes that of the other,or where 
defendant concedes m his answer the ownership 
of the proper^ to be m plaintiff, but daims a hen 
thereon for his services,the question of owner¬ 
ship should not be suhmited to the jury. What con¬ 
stitutes ownership is a question of law,^* and it has 
been held that if there is a contest as to whether 
certam acts have been done essential to pass the 
title of the property, ownerdup is a question of law 
to be detemuned hy the findmg of certam facts,*^ 
and that the jury are to find the facts and the court 
to state the conclusion or the law.*^ 

§ 207. —- Liens and Other Ihtereata 

Qoastlotis of faei relative to liens and other tntereete 
are fbr determination hy jury or trial ooitrt rittlng with¬ 
out a Jury, hot tha aolffolonoy of a daaoriptlon In a mort- 
oaoe to naae title to the property io an tepo of Uw 
for the oourt. 

On oonfifcting evidence questions of fact deters 
minative of the existence of a hen or other mterest 


in the property replevied, set up by plaintiff or de¬ 
fendant to show his light to possession, rfiould be 
submitted to the jury or tnal oourt sitting without a 
jury,** as should issues of fact relative to the 
amount of the hen.^* In replevm a wife for 
goods seized on execution under a jud^ent against 
her husband, the extent and vahdity of the lien 
daimed under the execution are for the juiy.^^ 
Where property subject to a deed of trust is re¬ 
plevied, an issue as to whether or not the debt was 
fully paid IS, on conflicting evidence, for the jury ^ 
On the other hand, the sufficienQr of a given 
descnption m a mortgage to pass the title to tiie 
property is for the court and not the jury to 
deade.^* 

§ 208. -Denaand for Goods 

On eonflloCIng svldenes It It for tht trior of ftoto 
to dotormlno whothor t domand for rotum of tho goods 
%vao noooioary, and. If hootttary, tvhothtr ono was mado. 

Controverted questions determinative of the neces¬ 
sity of plamtiff demanding possession of the goods 
prior to his bringing the acbcm shonld be subimtted 
to the jury Where a demand for the return of 
the goods IS required of plaintiff, it is for tbe trier 
of facts to detenmne on conflictmg evidence whether 
a demand was mad^^* whether it was made at a 
proper time and m a proper manner,^* or whether 
had a demand been made it would have been unavail- 
ing^7 However, if goods are sold for ca^ on 


wyut, A9 p^ 1S8 Bjwaa 4o^ 
Gbarltawortli v. L a 1* Typeott- 
tlas Oo^ App^ to atyZd 4tS-* 
ZSaaetoii v Van GwaOr, Apw. 4S 
&WJd tot. qnaahad in on 
othtr sroonda Stato tz rdL laaao- 
aon V Trlmldw ft BJWtd lit ttl 
Mo. Sit 

Nttb.—Fltssimona y Trey, 4t NWSd 
Stl, 15t Kdb 1S4. 

0!lcL-*Omfg1iead v Myari, Stt" P. 
lit. 146 Otd. 86. 

Pa^-XJatle OoaX Oo. ▼ PWratra* Nar 
tional Baxde of Somtraet, 166 A. 
106. Itf Pa. 167—SYanola v Short. 
196 A. 9U. 169 PaSuptr 611. 
64CLXp668 B0tt81. 

Mdoatt atU snStolwl 
To taka autstion of owxwrtblp to 
Jury 

Ark^^GoIdmi v. Wallaot. SOftLWtd 
906. 816 AA 761 

0!KL—BaSattt T. DapSa *0 KSd 697. 
176 OkL 4S1 

■viataot hOd fnsaittlaaS 
To taka ggaatioa of oamara hl p to 
lury. 

Iowa-^<ShflV 9 aiiliia Mkkanon. 876 
K.W 646. 8|6 Ipwa 791 
Pa.^-Soyal Batttaiz a Paittng Clo. v 
SlatQ, 87 A.Sa 666U 140 PaAuiar. 

m. 


SOL Ark.—Dlektnaon v Poatar. 96 6. 
W8d 941 

■DaL—Commarelal Ciradlt Oo v Mo¬ 
rally. 171 A. 449. 6 WWMarr 88 
MT—Simon v Simon. 64 NTatd 
607, 674 AppJDlv 447 
Pa.—Jolmaon v. staplaa. 6 A.ld 466. 
166 Pa,8apar 874. 

Tax.—OTootar v Putlar Bros., dv 
App.. 166 aW8d 911 
Vt—BaUay ▼ Daignault. 170 A, 978, 
104 Vt 177 
64 C.J p 641 nota 61 

«• Fa.—Brown v. Jndga 77 Pa. 

Supar 101 
64 C.J p 666 nota 61 
sa Pa.—Bannar v Staphans. 76 Fa. 
Supar 699 

sa NJD—BbLvarOn v. Andaraon. 68 
KW 641 6 KJ>. 640 
81 Vaalu—Mariualla v Swarts. 616 
P 1068; 186 Watb. 681. 

64 CJ* p 868 nota 61 

sa Or—Brown v. Tmaa; 116 P 697. 

68 Or. 671 
64 cur. p 696 note 81 
SI BL—Wara v. Saadari 180 XU. 
Osa 899 

SV. IlL^^ara v eaadar^ anpiw— 
Gharlaa v. ^aiOhar.-OO BMpp. 81 
sa Ulr^cauaeim v. Xiaabar. supra 

152' 


sa Mo—Bandars v Brook% 184 a 
WSd 640. 869 MoJkpp. 671 
64 CJ p 698 note 90 
40i Mo^—Sandara t. BTooka. aupra 
41 Midh.—dConnor v CUdday. S0> 
MW all 46 Mich. 660 
4a Idsa—Snowdan t. CoUina 76* 
Bo. 706. lU Miaa. 801. 

4a Iiid.^-Hailasan v. Jdhnatea 101 
Kja 01. 66 mdJLpp 600 
41 aa— Slsar V. Dopaon. 78 aSL 
494. 89 aC 661 
64 CUE. p 666 note 91 

41 md^-BCays v Bnma 19 KJLtd* 
846. 106 IndJtpp. 671 
Iowa—IfUihar v Matlonal inv Oo.^. 
699 MW 969. 866 Idwa 606 

64 cur. p 6(6 note 06 

#* 

41 MT^-FAna v Bald. 66 IK.TJSL 
066. 16 Mlpa 601 

47. Ind.—Biya v Buml 10 2TJBL 
W 64^ 100 Ini App 674r^nTordaji 
V Jordan, 169 KJOk 669. 78 lUdJtpp. 
6ir 

MAanoa JuU tesnfltolant to ratoa^ 

K.J—A. B. a Gradit Corp. v Btp- 
Baar XJaad Caop Co^ 188 A. 44164 
Kj^jpio. 801 aflnnaa 106 A. 641^ 
116 MUTXaw 401 
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delivery, and on dekveiy the btyer fails to pay, 
if the sdler does not demand the goods immediately, 
but waits for a time m reliance on a promise to 
pay therefor, the court must declare as a matter of 
law that the seller waived his right to a return of 
the goods and that the title therein passed to the 
buyer 

I 209. —* Taking and Deteixtioti 

On eonfllotlng sYldinM It It f6r tht tritr of ftote to 
dtttrmlno qutttlont of fact oonotmlng tho taking and 
datantlon of tha property 

On conflicting evidence it is for the tner of &cts 
to determine controverted questions concerning the 
takmg and detention of the property,as whether 
or not the goods were taken by defdidant with 
plaintifiPs consent,^^ whether the evidence estab¬ 
lished a partner^p between plaintiff and defend¬ 
ant,^^ or a sale by plaintiff to defendant,^^ whether 
logs r^evied were taken from plaintiff’s land or 
from other land from which defendant had a right 
to take logSyltS whether defendant concealed mer- 
diandise from the sheriff so as to prevent his levy¬ 
ing thereon and did so with intent to depnve plain¬ 
tiff thereof,^^ whether defendant surrendered the 


proper^ on plaintiff’s demand therefor,^ or whether 
defendant had possession of the proper t y prior to 
commencement of the action.^* Evidence that de¬ 
fendant was in possession of the property replevied 
pnor to the bringing of the action is suffioent to 
cany to the jury the issue of whether he contmued 
in possession until ffie commencement of the ao- 

tion.*T 

I 210. —— Fraud 

Where oonflletlng evidence releee a queeUon of fraud 
or bad faKh In an action of replevin, ouch looue ie fCr 
the Jury or trial court sitting Without a Jury to raaolva. 

Evidence tending to diow fraud or bad faith 
presents an issue of fact, the determination of which 
» witfam the province of the jury or trial court 
sitting without a jury >8 

§ 211. -Value and Identity 

On oonflletlng ovidonoo quoatlono of fact arMng In 
an action of replevin with re ep ect to the value and 
Identity of the property Involved are for the jury or 
triel court sitting without a Jury. 

Where disputed, questions as to the value of the 
proper^,88 the amount thereof,88 its identity, 


4a Pa.—Vradh v Lewl% S7 A. 4B, 
S18 Fa 141. 11 ZJEUUKa. 848. 

4a Iowa.—Ohloaao, R. I. a p By 
Oo. T McBUiany, 18S KW ST, IBS 
Xowa loss 

Or—Ooffdan v Brlody, 1S4 PSd 4S1, 
170 Or 410, 145 AJUR. 898 
Pa.—National Caah Reglater Go. v 
Anaell, S A.M 89. 188 Pm.8uper 
4S7—ICCrotU V Zanflrto. 19S A. lOS, 
127 PaSuper 28S. 

Wtah.—Kuna v Nolaon, 100 PSd 217, 
OS Utah 431. 

UOJ V 568 note 99 
aa ac.—Parks V ICeOormidk Rum- 
ora' Bank. 115 as. 810. 122 B.C. 
518 

54 cur p 588 nets 1. 

•81. HI.—^Mchar v Tan Doaon, 87 
HI. 281. 

aa CSolo—Wymaa V NoCartliy. 28 
Ptd245. 01 Colo 240 
na^—Blue Belt RartUiaor Co v Pul¬ 
len. ISO So SIS. 125 Fla. 1S4. 

aa Ark^-Brldseman v. Anaosta 
Cooparaae Co^ 227 aW 808, 147 
Aik; 278. 

Mdonee luld InaaSMoiiW 

To taka to Jury laaua whaihar Ibga 
aongfat to bo r^eviod wero cut op 
plalntlira land or on land brevlouUly 
OBproprlated.^'-Andersoa Tally COb v 
CL SC. Gooch Hardwood ^ol, 1S8 So^ 
104^ 157 Idas. S80 

a4 NT—Karpaa v. Bmaa^ 817 N 
TJ8. S7S, fl7,AppJ>tv. 650. 

aa Ark.—Dyka Brqai Lumbar Cow 


V Hulbert, 84 aWAd 47a 188 Ark. 
1184. 

Iowa.—Luther v National Znv. Cow, 
288 NJW 589. S2S Iowa 895 
sa Nab.-^Tamr v Bartala 89 NW 
2d 911, 149 Nob. 98a 2 AJsJLUL 
1087 

Okl^-KoUer v. Traoy, 81 Pid 104a 
188 OkL 46a 

S7. (Bd^Bardon v Bndajan. 288 P 
soa 128 OkL S98 
54 OJ p 564 note a 
sa T)eL—Commareiel Credit Co. v 
UoNdUy. 171 A. 44a 8 WWJBGarr 

sa 

Iowa.—Lewis v Weatem Stock Bem- 
I ady Co. of Burlington. ITS NW. 

sia 

lilaa—Vara v. Hendon. 171 So 880, 
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157. 
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ascertain where p ro perty wma or 
who had it, was quastion fbr lory 
—Gordan v Brlody. 184 PAd 481, 
170 Or 410. 145 AJjJEL 89a 
Knowledge of fMd 
In replevin by purehaaer of pur¬ 
ported eendltlonil sale contract da- 
aerlblng automobile against subse¬ 
quent buyer of automobUeb whether 
plaintiff knew purported oontraot wae 
fraudulent was ouaation for Jmy— 
Conuneroial Credit Col v TTbeel, 242 
N.W 47. 214 lows 212 
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91 aWAd 691. 19 TennApp. 544 
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off value to Jury—Parish v. Colum¬ 
bia Nat. Bank off PortUna 8 PAd 
884 189 Or 124 

sa Arkp-Baena r Gtaaa 191 aw 
9ia 127 Ark. 114 

81« BkuL—Ftrst Nnt; Bank A Trust 
Co. off Oklahoma City, OkL. v. 
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and die c or rectnes s of its descn pti op,^ dionld be 
submitted to the jury or trial court sitting without 
a jury; but the r^e is otherwise where the evidence 
IS dear and undisputed.^^ Wher^ liowever, the 
onbr evidence in the case is that of one of the 
parties to die sui^ it has been held that questions 
of value dionld be submitted to the jury 

The failure of defendant to deny plaintiff’s allega¬ 
tion of value does not prevent that question from 
being submitted to the jury ^ If the value of the 
property is immatenal under the issues as framed, 
It need not be submitted to the juiy ^ It has been 
hdd that where, under the pleadings, the title and 
right to possession are not in dispute, it is for the 
jury to deterxmne the value of a portion of the prop¬ 
erty replevied which is conceded to belong to an in- 
tervcner.®^ 

Special oumershtp. In replevin by one having 
only a special interest under a mor^iage, it is for 
the jury to determine the value of such interest^^ 

Tme ai vMch vaiut of property should be fixed 
m order to determine tte measure of damages is 
ordinarily a rule of law for the detenmnatioaof the 
court, and not a question of fact for the jury,^^ al¬ 
though it has been hdd that where the statute is 
silent in respect of the time at which the value is 
to be measured, it is withm the province of the 
jury to determine the time^® 

§ 212. — Return of Goods 

The jury or trial eourt sitting without a jury should 


detomnlna questions of fset In respe ot of a return of re¬ 
plevied goods to the defendant, but It la for the eourt 
and net the Jury to determine the ultimate question of 
a return of the goods to the defOndanti 

It IS for the jury or trial court sitting withoat 
a jury to determine questions of fact m reject of 
a return of replevied property to defendant^^ On 
tile other hand, it is not within the provmce of the 
jury to decide the ultunate question of a return of 
the property t6 defendant,^^ but it is for the court to 
make such order and render such judgmeht as tiie 
facts found require.^* 

§ 213. Miacdlaneoas 

On eonflIOtIng evidenoe questions of fSot with reepqet 
to damages and various other matters are for deter¬ 
mination hy the trier of fsota. 

Vanous controverted questions have been held to 
be of fact for the determination of the jury or 
court Sitting without a jury,^^ such as whether a 
distress warrant for rent was properly served,?^ 
whether m replevm by a creditor against a pur¬ 
chaser from the debtor, all the remaining assets of 
the debtor were turned over to the creditor on an 
oral agreement that the latter tiiould diq[K)se of 
them and apply the proceeds to the debt,''* or wheth¬ 
er m replevm of corns taken from a mass owned 
by sevei^ persons there was a severance between 
the mon^ of plamtiff and of the others so that only 
plamtiff’s money was taken.^^ 

Damages On conflicting evidence the question of 
the amount of damages is for the tner of facts,^* 
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Id 668, 88 WaslLld 881 
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(1) Queetion whether plalntlfl was 
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and the right to interest as an award of damages 
for detention is to be determined by the jury If 
there is suffiaent evidence on which a verdict for 
exen^lary or pnmtive damages can be based, ques¬ 
tions of fact with respect to the right ther^ are 
for the jniy to deade.^^^ 

I 214. Taking Case from Jury 

Wfisre the pleadings and proof leave no room fSr 
doubt, or where the evidenoe le without aubetantlal con¬ 
flict eo that only queetlona of law are Involved, It ie 
proper to direct a verdict In an action of replevin. 

Where m a replevin action there is no conflict 
whatever m the material evidence, the case is one 
for a directed verdict, smce only questions of law 
are invOlved.^^ If the pleadings and proof fail 
to diow that plamtiff is entitled to possession of &e 
proper^, or that he has an mterest therem, it is 
proper to direct a verdict for defendant,^^ sustain 
a demurrer to the evidence,^* or order a dismissal 
or nonsmt, as considered supra § 192 It is proper 
to direct a verdict where the uncontradicted evidence 
estahlishes plamtiff*s,8^ defendant’s,^^ or an mter- 
vener’sS^ right to recovery, or defendant’s right to 
judgment,^^ or where the pleadings amount to an 


admission of plamtifTs right to possessioiLS^ If 
the only evidence to mdicate that plamtiff is not the 
owner is entirely msufifiaent to support a finding to 
that effect, the question of ownerriup should not be 
submitted to the Where the pleadings 

present no issue of fact on which plamtiff’s right 
of possession depends, the court may direct a 
verdict^ And thu^ where defendant adn^ the gen¬ 
eral owner^p to be m plamtiff and atten^ts to set 
up as his only defense a special interest, which can¬ 
not be shown under his pleadings, the court diould 
direct a verdict for plamtiff.^1 If the aflUavit and 
wnt of replevm do not identify the properfy re¬ 
plevied and ffiere is no evidence identifying the prop¬ 
erfy taken under the wnt as the properfy daimed 
bj plaintiff, the court diould direct a verdict for 
defendant although no objection is made to the affi¬ 
davit and wnt m that respect^* 

On the other hand, where the evidence is con¬ 
flicting as to a material issue, or where there is 
evidence which, although slight, would justify a 
finding m favor of either party, sudi evidence should 
be submitted to the jury wiA proper instructions, 
and It IS error to diiect a verdict,^* sustam a de- 
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XNfendsnlPs sdndsslmm 
Where defendant admitted execu¬ 
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was proper—Nan v. J 1. Case 
Threshing MkdL Oo., U P2d 48a 187 
OkL 26a 

sa Ky—Auto Fbisnoe A Sales Co 

V Mbrgaa, 116 &WSd 887, 272 
K7 46 

64 CLJ p 668 note Sa 
sa MhuLp-Metropoliten Mnsio Oo. 

V Shlrtly, 108 NW. 27a 98 MUm. 
29a 

SfV. Midi.—HiBnls Bros. Oo v Nlch- 
da, 228 NW 82a 147 Mich. 89. 

84 cur p 688 note Sa 
sa NJ>—Johnson v VO'sgner, 174 
NW. 78, 42 SJ> 841 
64 CUT p 688 note 28 
sa NJ*—Gkmn v Mnmford, 86 A. 

I 989, 74 Njr.Daw SOD 
80w NJ>—Johnson Wagner, 174 

NW. 7a 42 ND. 84a 
91. Odo^-Mason Tires Sales Ca v 
Mason Tlra ete.. Oo.. 2U P 117, 
78 Gda 4a 

9S. Neb—SuUlvsa v Htnsea 146 
NW. 988, 96 Nea 77a 

8a Ari&—Stephens r. Foster, 61 P 
2d 24a 48 Aria. 29a 
Mlsa—Pet Milk Co. of lOasIsatol 
▼ FSndisr, 8 8o.2d 289 
OkD—Westbrook v Oenstsl Motors 
Aoeeptanoe Corporattoa 47 P 2d 
Ua 178 OkL 88—Beciy v. MIdoo 



§S 214-215 


SSPLEYIir 


77 O.J.S. 


murrer to the mdence,*^ or order a or 

nonsuit, as discussed supra § 192. If the only evi¬ 
dence m the case is that of one of the parties to 
the suit; a directed verdict has been held nnau->> 
thorized.*^ Where the evidence supports plaintiffs 
right to recover any one of several items sought 
to be replevied, it is proper to overrule defendant’s 
general demurrer to the evidence.** If plaintiff 
offers evidence tending to show his ownership of 
the property r^lened and his right to the posscs- 
don thereof, and no evidence is offered tending to 
diow defendant’s title thereto or any interest in or 
lien thereon, it is error for the court to sustam a 
de mu rrer to plaintiffs evidence.*^ Where defend¬ 
ants have filed a counterclaim alleging ownership of 
the amdes replevied, they are not entitled to a di¬ 
rected verdict on a motion based merely on the fact 
that they were not m possession thereof when the 
action was commenced,** nor does the fact that 
plaintiff before trial obtained possession of the prop¬ 
erty, thus putting defendant m a position where he 
cannot respond to a judgment for possession, entitle 
defendant to a directed verdicL** It is proper to 
refuse a request to instruct the jury to find for de¬ 


fendant generally, where it appears that he is not 
entitled to an instruction m his favor with req>ect 
to all the proper^ mvolved.^ 

An instruction directing a verdict for plaintiffs 
without requiring a finding of their right to pos¬ 
session of the goods replevied is erroneous* In 
any event the court may direct the proper form of 
the verdict* 

• 

§ 215. Instractibns 

In an action of roplaviri the Instruetlonc should eor- 
raeily otato tho law and oovor the inuos prooontod. 

In an action of r^levm the instructions should 
correctly state the law* and cover the issues pre¬ 
sented,* but mstmctions should not be given on mat¬ 
ters which are not in issue.* The instructions must 
be apphcable to the facts which there as evidence 
tending to prove,^ and competent evidence which has 
been mtroduced must not be disregarded or ig¬ 
nored.* An instruction should not be entirely ab¬ 
stract, but should be apphed to the facts m evi¬ 
dence.* The instructions must not be vague, m- 
consisten^ or nusleadmg m point of law or of 
fact^* Under the estabhshed rule, instructions 
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sounds In tort court may properly 
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must be considered as a nvfaole.^ If instructions 
substantially embody those requested it is not error 
to fail to use the exact lang^uage requested,^^ nor 
IS It error for the court to add further and ad¬ 
ditional instructions to those requested.^* The m- 
stnictiotts must not mvade the province of the 
juxy,^^ and instructions char^g^ing on the weight of 
the evidence should not be given.^^ 

I 216. — Title and Right to Poaaeaaion 

The eourt mutt propariy Inttniot on the Ittaee of 
title end right of potaeteion 

The court must properly snstruct on the issues of 
title and right of possession,^^ and an instruction is 
clearly erroneous which leaves out questions as to 
the ownership or right to possession of plamtiff, and 
confines itself to the question of the detention of 
the property m dispute.^^ 

§ 217. — Value 

The Inetruetlone ehould oover ell mettere In Issue 
with rsepeot to the value of the property Involved. 

The jury should be instructed as to the various 
matters which should be considered m determining 
the value of the property replevied,!^ including, 
udiere m issue, the value of the use of the prop- 
erty,^^ and on what conditions they should find the 
value for the one or the other party.^^ If, how¬ 
ever, there is no evidence as to value, instructions 


thereon diould not be given.^ Where only one 
witness has testified, it is error to refuse to charge 
that if the jury beheved the testimony of that wit¬ 
ness they diould accept his valuatioo.^* 

§ 218. -Damages 

The court In a replevin aeflon should Inelruet the 
Jury ae to the measure of damages where there la evl- 
denoe sufSolent to show damages. 

Under the general rules governing instructions 
as to damages in avil actions, discussed m Damages 
{§ 177-18^ which ordinarily apply to such instruc¬ 
tions m replevm actions,^ an instrucbon on dam¬ 
ages which fails to give the jury any rule by whidt 
to measure them is erroneous,*^ since the sole pur¬ 
pose of an instruction on the question of damages 
IS to furnish such a rule to the jury.^* Where the 
court does inirtruet as to the measure of damages 
It must do so fully and correctly Where, how¬ 
ever, fiiere is an entire absence of any evidence 
tending to show the sustaining of any damage by 
reason of the unlawful detention of the property^ 
no instruction diould be given on that pomt,^^ except 
as may be essential to cover the matter of nominal 
dama^,^^ instructions diould not be given as to 
Items not supported by the evidence nor diould 
punitive damages be defined where die evidence 
does not show any willful wrong or mahce on the 
part of defendant*^ 
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S2S, 184 Aife. 704. 

11. Wash.—Dow y Dempsoy, 57 P 
S55. SI Wash, 86. 

54 CLJ p 668 note 67 

U. Iowa.—Mlnthon v IjOwIs^ 4t 
W 485. 78 lOwa 620. 

OUw—Simpson v. MaulSIn, 160 P 
481, 61 OkL 91. 

IS. Wla.—XOdrod v Oconto Oo.. 68 
Wls. Its 

54 C.J p 568 note 69. 

14, VTls.^—Ghrlawold v MldiOls, 04 
KW 81, 117 Wls. 267 

54 OJ p 568 note 54. 

15. Ton.—Cartor-BatUo Qrocsr Oow 
V. Rusbina CivJLppu, 85 RW 449 

54 (U p 568 note 60 

ISL Ho^—Ford V. Qant, App., 100 & 
WSd 600 

64 CU p 568 nets 51. 

Bacdsia of psoof 

Indw—Wamsr v Wamsr, 10 KJBLSd 
77S, 104 mdJkpp. 262. 

17. Wash.—GhsmbsxUn v Wbm. 24 
P 446, 1 Wash. 250, 20 P. 780» 
1 Wabh. OOl. 

la TJa— HSsssr V Qordoii, CJL 
Alaaka 171 F8d 90. 

Ry—Bovins v Fmrd, 104 aWAd 
687, 602 Sty. 244. 


Fa.—Gtaspero v Qsntfl^ 50 AM 754, 
160 PaJSnpsr 276. 

54 CLJ p 550 not# 68. 
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Oiinoo proper measurs of value was 
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iastruetion psrmittlnr rseovsry of 
Tains of property wlisn new was 
erroneous^—Hssnir v Gordon, CJL 
Alaska, 171 FJd 80 

ISu ArisL—Stspbons v Foster, 51 P 
2d 248, 46 Asm, SOI. 
m&uM valns 

In rsplsvln for automobild and 
dakaagss for losO of use tbsrsolL in- 
stmotlon that rental vmlno of osr- 
tata antom ob ilo was not measure of 
damages and that Jury should emi- 
sidsr all svidanos and dstennina 
amount oompensattna plalntiH for 
loss of use was not snronsonsip—Ste¬ 
phens V. Fostes; onpra. 

sou KT—dCorss v. GUonsu 5 Barb. 
5ia 

54 CJT. p 860 note 64. 

ai. IStow—Tablmn Ubtor Go. v. ICo- 
Oord, App., 296 RW. 49. 

64 CLJ. p 569 note 45. 

SR Na—Spencer V. BsH, IS BJD. 
704, 100 N.a SR 
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Ky 748. 

aa Neb.—agorehsad v. Adama 24 N. 
W. 242, 18 Nsbw 560 

aa OU— Beok V. Day, 62 PAd 1014, 
178 OkL 810. 

Wyo—Marcante v Btfa 67 PAd 164, 
51 wya ssa 
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186, 51 VTyo. 680. 
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481,106 MoJLpp. 416. 
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86 RWAd 066. 

aa Idea—Oobk v Waldfoa 100 So. 

804.160 Miss. 662. 
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§ 219. New Trial 

A iMW trial of a raplovtn aetlon win bo grantod or 
donlod In aooordanoo with tho ruloo govomlng tho grant 
or dtnial of a now trial In olvu ouKt gonorally. 

The roles rdabng to new trials m cvhl actions 
generally are applicable in acticms of r^levin.^^ 
ThnSi the trial jodge in such an action has Hie right 
to set aside entirely any verdict rendered hy Hie 
jory and to order a new trial generally on any of 
the nsoal and recognized groondsj** hot, in the ab¬ 


sence of legal grounds Hierefor, no new trial can 
be granted.** Accordingly, it is ernmeous, as a 
matter of law, to order a new tnal where plain¬ 
tiff states in open court that he does not mtend to 
prosecute the case farther and that judgment may 
be rendered for defendant who thereupon intro¬ 
duces evidence as to the value of the property and, 
without objection, takes alternative judgment for 
the return or its value.** 


D. 7EBDICI AND FINDINOS 


I 220. In General 

statutory provlaloiia aa to tho roquJaitaa for vordlots 
In roplovin actions mum bs eompliod with. 

Statutory provisions as to the requisites for ver¬ 
dicts m replevm actions must be comphed with,** 
verdicts in di8r^;ard thereof are not authorized** 
and will not support a jiidgment,*^ but a verdict 
whidi contains all that the statute prescribes will 
be held sufficient** The rule that a jomt action 
reqmres a jomt verdict has been held to apply to 
an action of replevm where Hie parties defendant 
are impleaded by joint wnt and dedaradon.** In 
reidevm growing out of a distramt proceeding, it is 
proper to enter a verdict for Hie landlord to give 
up the goods of the tenant and for the tenant to 
pay the rent found due.** A judge hearing the 
matter without a jury has the right to find m ac¬ 
cordance with the weight of the evidence as it 
impressed him conoeming hems of prope r ^ as to 
which the evidence was contradictory*^ 

§ 221. Reqpsiaitea and Suffidency in General 

A vsrdlet or finding most bo so cMInlts^ spoelsl, and 


fun that the court may asoortaln firom Its towns vrhat 
Judgmsnt to rsiidsr thsrson. 

A verdict or finding m a replevm action must be 
so defimte, special, and full that Hie court may as- 
certam frcm its terms what judgment to render 
thereon,** must be supported 1y the weight of the 
evidence,** must accord with Hie pleadings,** and 
must not be repugnant or mconsistent** If a 
verdict may be understood, it will be sustamed, al¬ 
though it 18 mformal,** and will not be set aside for 
formal defects or omissions therein, if it is sup¬ 
ported by special findings and the evidence m the 
caae.*^ The verdict need not diow on what ground 
the jury reached their conclusion,** and the find¬ 
ings Hiould state the ultimate facts ideaded, and 
not the probative facts.** Although it is the better 
fonn to embrace all Hie findings in one verdict, 
the fact that the findings are embraced in separate 
verdicts is merdy an mformahty whidi will not 
vitiate the verdict** 

§ 222. RoqxMiBivenesg to Issues in General 

The verdict and findings In nn notion of replevin 


81. Fa.—Xatloiial Bond Sb Imreab- 
ment Go. v SUla. OoiilFI.. 41 Lack. 
Jot S. 

as. WCU-Locke Cotton mils Coi. v 
Fata Cotton Co., 89 aBLSd 870, S8S 
Ka 1S8. 

Fa.- Sad ler v ICarooft 180 JL ISS, 
110 FaJSnnar SS 

SC—Joiner v Bevlar, 18S SJD. 689, 
188 SC S40 

SS. Oldw—Biker ▼ Van Mbsa, ISO P. 
886. S7 OkL ISS. 

Pai—Shulinan v Uanttone, CoulFL, 
81 IiusJtegAeg; 470 

SA OKL—Baker v Vha KmSl ISO 
P 810, 07 OkL ISl. 

SBb KT^-Bosenblatt v Ntedermayr 
Pattern A Haob. Works, 70 K.TS. 
Sd OOS. 

84 CJ* p 860 note 7S. 

SSL O t j— M o O erier v WUey, Stt P 
eSSi. Ill Or. SIS. 

54 CJ. p 800 note 71 

sr. bd^-Cohen v Sluibert, 196 KJA 
874100XDdJkpp.ll8. 


K.T—BosenUatt v Kledermayr Pat¬ 
tern A lUoh. WoriBR, 70 KTCSd 
OOS. 

Beoulremeiit that Judgment conform 

I to verdict see Infra i S4S 

sa Or—CorbOU v Childers, SI P 
470, 17 Or 6SA 

sa. PA—ShreCk v. BitOea, 17 Pa.Oa 
SS7 

Judgments agalnat Joint defandante 
nee infra f S4S. 

4a Pa^-Commonwealth. to ua# of 
Keely, v Bre<frenridge, SS JlM 
6*4,188 Pa.8uper 80 

Scope of relief In general see Infra 
8 SS9. 

41. NCU-BCdBOllan v Bobeeon. 16 
SJBLSdSSS, 1S8KC76A 

4a snehu—•liidfrman v. Ifancheater, 
U JSLW 906. 49 Mldh. 4A 

84 CJ p 809 note 76. 

Begniremeiit that Judgment oonfoirm 

1 to verdletseaiiifra 8 S4S. 
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84 CJ p 800 note 77. 
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461. 

64 CJ p 870 note 78. 
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T Cashing, 80 MA 16S, SOS Mssa 
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oa Cal.-*-vasey v Campbell, 88 P. 

609, 4 CaUkpp. 48L 
64 CJ p 670 note 81.. 

sa Conn^-Dupuls v. Dupuis, ISS JL 
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miMl b% r«tpoiitlvii to «n tiM matorial laanoo of tact 
rolood by the ploadinoo and proof 

The verdict and findings in an acbon of replevin 
most be responsive to all the material issues of fact 
raised by the pleadings and proof^^i and are gener¬ 
ally sufifiaent if they follow tiie jfieadings.^^ If a 
verdict is responsive to the issues it will not be re- 
jected because of immaterial findings^s* nor will a 
verdict responsive to the panunoiint issues of the 
case be hdd insufficient because of a failure to find 
as to an immaterial issue,^^ but, if it vanes from 
the issues m a siAstantial matter, as where it finds 
only a part of that whidb is m issue, a judgment 
thereon may not be sustamed.^^ It is not required, 
however, that the verdict shall be expressed for¬ 
mally and precisely m the words of the issues, or 
iSbat it diall find affirmatively or negatively on every 
issue,but It will be liberally construed as to mat¬ 
ters of form, and, although it is expressed m an m- 
formal maimer, if it contains suffiaent to show 
the mtention of the jury, the court may correct 
the mformahties and put the verdict into proper 
form so as to make it serve as a basis for a judg¬ 
ments^ A verdict m replevm ordinarily covers all 
the issues sufficiently, where it finds for plaintifiF or 
defendant, as the case may be, and that he is en¬ 
titled to the immediate possession of the property 
described and sets out the property and its 
and assesses damages for the detention.SS 

§ 223. General Verdict or Finding 

Ac a general rule, In the absence of a request for a 
special finding, a general verdict or finding for the 


plalntHr or the dstandant responds to all the Issnee as to 
which the law dees not require a spaolal verdlot and to 
a snflicient finding In favor of the prevailing party. 

As a general rul^ in the absence of a request 
for a special finding, a general verdict or finding 
for plamtiff or defendant reloads to all the issues 
as to which the law does not require a iqiecial ver¬ 
dict and 18 a suffiaent finding m favor of the pre- 
vaihng party,** unless such verdict or finding is 
contrary to die evidence** or is repugnant or incon- 
sistent,*^ as where it is on different and inoonsist- 
ent pleas,** and such general verdict or finding 
has been held suffiaent to support a jud^ent or¬ 
dering a return of the property,** but there is also 
authority to the contrary ** It has been held that 
a general verdict or finding in plaintiff’s favor in¬ 
dudes all the issues, except that of value.** Like¬ 
wise, a general ver^ct for defendant, and assess¬ 
ing damages, is as against plamtiff a suffiaent find¬ 
ing on all the issues.** Under some statutes, how¬ 
ever, a general verdict for plaintiff m an action for 
the recovery of specific personal property is not 
suffiaent, but the verdict must speafy the property 
to which he is entitled and its valne.*^ Special 
findings control a general verdict if mconsistent 
therewith,** but all doubts as to their meaning will 
he resolved m favor of upholding the general ver¬ 
dict,** and if not mconsistent therewith a general 
finffing is not cut down by special matters stated m 
the verdict^® 

§ 224. Title and Right to Posaeaaiois 

Tht vardlot In an aotlon of roplavln must be rsspon- 


SI. ICow—fitonrlngton v Ihtsrstats 
SsonrltlsB Go. S7 aWSd 4S8. 
54 Q.J p 670 not# 84. 
srotlos of Uta aad atoposUloB of 
psopssty 

WbMr% svldsiioe la r^svln aotioa 
showsd oonqiustvOly that ths ad¬ 
mission la tbs aaswors that sherllC 
took possossloa of all the pr ope rty 
was not oorroel; and it was not Olear 
what bsoams of pr operty not de¬ 
scribed la Judgment rendered on 
ero es oomplelitt agalnet plaIntIffBa 
suoh Judgment must be reversed end 
cause remanded for determination of 
what became of the property, and of 
eroes oomplalnaaf s notice of plaln- 
tlttif Hen before eroes oomplslnant 
parted with value.—Tsatsr v Good 
Bops Development Oorp., SS PJd 
lit, 14 CaLSd 196. 

sa. OaXr-Peerless IiiSh ete.. Go. v 
Dvrrer Bqnipment Oow, S48 P SOS. 
TSOaLApp 141. 

S4 cur p 570 note S5. 

88; Nab.—Banm Iron Go. v Dhlon 
Sav Banki OS NW. OSS, 50 Ntb. 
SS7. 

M Gal?—international T0xt*B90lc 


Go V Hblmesi 144 P 145, 56 Gal. 
App 474. 

54 G.J p 570 note 87 
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Qonn^-C. L T. Corporation v Gohen, 
167 A. 105, U7 Gomu 155 
SS. NJ-^BOddleton T Quigley, 15 
N.JXaw 565. 

S4 GU. p 670 note 88 

SS. Or—Gorbeu v GhUden; 81 P 

670.17 Or 658 

54 GJ. p 571 note 85 
SV. BX—KSbablan v. Adams Bx- 
preeq Go.. SS A. 501, 58 ItX 177 
64 GJ p 571 note 50 
Amendment end correction of ver^ 
diet senerally see mtaa f 557 
SB. Or—Gorbeil v Childers; 51 P 

870.17 Or 558 

54 GJ. p 571 note 51. 

88; Pla.—Burnett v. Soule, 85 Bo 
461, 78 Via. 607. 

64 GJ. p 571 note SS. 

60 ; KT«—Green v. Burke. 58 Wend. 
480 
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404. 
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IX 118 Mich. 565. 

Sdb md^-Gohan v Shubert; 155 NJBL 
574, 100 IndJkpp. 115 
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P 550, so Mont. 57A 
64 cur p 671 note 58. 

as. B^—Baldwin v Dewitt, 45 S.W. 

548, 19 KyU 1548. 

64 GJ p 571 note 98 
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App. 88. 

68. Arto—Maoney v Mmar, 178 & 
W. 405, 117 Aik. 051. 

54 CLJ p 671 note 5. 
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54 GJ p 671 note 5 
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•lv» to tho IMOM Of tKlo or Haht to pc o ot it lon, or 
bothy according aa each Iconco arc ralood by the gioad- 
Inga. 

The Terdict in an action of replevin most be re- 
sponaiTe to the issues of title or right to posses- 
eiOQy or bothy according as such issues are raised 
by ihe pleaduigSy^i and must not be oonttadictory 
or mconsistentyT* although an informahty or de¬ 
fect m sudi a verdict will not be fataly if it is su£5l- 
cient when aided by special findings and the evi- 
dence.7< ThuSy where the question of the own¬ 
ership of the property is m issucy the verdict must 
contam a finding on sudi question in accordance 
with the pleadingSy^^ and must deode the owner¬ 
ship or right to possession of all the property m 
issne.^^ Ordinanlyy if the verdict is silent as to a 
portion of the proper^ m disputCy it is defective 
and insufficient^^ 

The verdict need not show the general owner^p 
of the property if the only issue is as to whether 
one or the other par^ has a special mterest there¬ 
in.^ ThuSy where plaintiff sues dautung a special 
ownershipy a finding for jdamtiff and that part of 
the propexty be returned to defendanty stating its 
value, may be sufficienty^S but a verdict that he is 
entitled to the possession thereof of a value which 
18 the full value of the property and damages is 
ernmeouSy^^ and. where defendant dkims a spe- 
aal interesty a gmeral verdict lor him whidh does 
not diow whether he is a general or specul owner 
is irregular and insuffidcnt,^^ 

It has been hdd that, under statutes providing 
that^ where the property has been delivered to idain- 
tiff and die jury find for defendant they shall also 


find whether defendant had the right of property 
or the ngbt of possession only at the time of the 
commencement of the actioiiy a special verdict spe¬ 
cifically stating the finding on such matters is 
reqmredy*^ but ordinarily it is not necessary that 
there be an express finding that plamtiff or defend¬ 
ant. as the case may be. was the owner or entitled to 
the possession of the property at the tune of the 
commencement of the action.^^ Thus, where his 
title and right of possession are m issue, a general 
finding for plamtiff is eqmvalent to a finding that 
he IS the owner and entitled to the possession of 
the property which is the subject matter of the 
suit^* Likewise, a general verdict or finding for 
defendant detenmnes against plamtiff an issue of 
properQr m defendant^^ or a stranger A verdict 
whidi finds facts fn>m which ownership rmlts 
as a matter of law is suffiaent.^^ so diat, where the 
only issue is wheffier or not plamtiff gave the 
property to defendant the jury need not be re¬ 
quired to find that plamtiff is entitled to the imme¬ 
diate and exclusive possession of the proper^ 

Although there is some authority to tiie oon- 
trary.SS a verdict which passes on ffie right of pos¬ 
session only does not ordinarily respond sufficiently 
to an issue of ownership However, if eadi party 
daims fihe right of possession by virtue of absolute 
ownership so that the party entitled to possession 
is necessarily the owner, a verdict vduch finds ei¬ 
ther party entitled to the possession of the prop¬ 
erty and the value thereof is a sufficient finding of 
ownership Verdicts such as not guilty.*^ or 
tibat defendant did or did not unlawfully take.^^ 


va. Ihd.—Colm V. Sbuberty 198 KJBL 
874. 100 ZndJLpp. 116. 

Mo^BanrlnftoB v. Interstate fleegr - 
tttes Go.. 87 BJWM 4tS. 
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880, 1S8 Or 614 
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640LJ.p671iiote8 

SEtespoaslveness to Issuea la general 
sea supra | SIS. 

vn aOflih.—yottingliam V. Vincent, 
15 NW 661, 60 30^1.481. 

54 CU. p 671 noU 7. 
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KW 808, 14 irOb. S80. 

54 GJ. p 671.]ioCe & 

va Or/—Wlietier v Steampea. 196 
P. 818, SO Or 414. 

64 CJ. p 671 nota 0. 

78. WlS/—Pete V. Daniels, a KW 
790, TOTVla 678. 

64 CU. p 671 note 10. 

vei Wlar-Obrrler v. Ottrler. 66 K 
W.SSS. TlWlalll. 

64 <XJ. p 671 note 11« 
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Wls. 489 

54 eSU p 87S nota U. 
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460, 88 Wla. 08 
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or did or did not tmlalirfiilly dctaii^** the property, 
which ate responsive to the issues of non c^t and 
non detmet, or whidi find only on the issue of dam- 
ages,*^ are not reqKmsive to an issue of owner- 
diip However* it has been held that* where the 
evidence supports a plea of special property and 
the right of possession, a verdict finding defendant 
not guilty* assessing damages* and directing a re¬ 
turn of the goods* although mcorrect in form m 
failing directly to decide the issue of speaal prop¬ 
erty* IS substantially right* and the court may cor¬ 
rect the error ifi entering judgmentWhere de¬ 
fendant pleads non oepit and non tenuit and prop¬ 
erty m himsdf* a verdict finding him gnUty* and 
assessing damages* has been held equivalent to a 
finding of the property in plamtifiF 

In some jurisdictions the issue of right of pos¬ 
session IS suffiaently covered by a verdict finding 
the fight of property m plaintiff or defendant and 
assessing damages for its detention**^ but a ver¬ 
dict for defendant on the ground that plaintiff 
failed to diow any title to the property in dispute 
does not settle the right of possessiofi**^ and after 
sudi a verdict it becomes the duty of the court to 
mquire further and determine who is entitled to 
the possession.** On a plea of not guilty & verdict 
18 not sufficient whidi fails to find who is entitled 
to the right of possession of the pr opert y ^ A. ver^ 
diet finding title and the right to immediate posses¬ 
sion m defendant is suffiaent to support a judg¬ 
ment dismissing the action.* 

A finding that plaintiff is the absolute ovmer of 
tile property detenmnes defendants contention that 
a particular ownership existed between plaintiff and 
defendant therein.* On a trial by the court with¬ 
out a jury* a finding on the issues of ownership and 
nght to possession may be made by s recital m tiie 
judgment rendered.* 


§ 225. Taking or Detention hj Defendant 

The verdlet end flndinge In an aellon of replevin 
eheuld be reeponeive to the qneetlene of untewffOl tek- 
Ins or unlawful detention* or both* when In leeueb 

The verdict and findings m an action of replevin 
should be responsive to the qaestions of unlawful 
taking or unlawful detention* or both* when in ts- 
snft;* but* where not in issue* a finding on soch 
questions is not essentiaL* As a general rule 
the verdict should mfher m general or specific terms 
pass on tile question of unlawful detention*^ but* 
where the verdict when construed m the light of 
the issues and evidence* diows beyond all question 
the fact of unlawful detention* it is not fatally de¬ 
fective because it does not expressly state sndh 
fact* Such issues are responded to by a general 
verdict or finding** or by a verdict of guilty or not 
guilty*^* but not by a special verdict specifically 
finding on other issues* but silent as to whether or 
not the property was unlawfully taken or de-> 
tamed**^ nor does a verdict of unjust detention 
respond to an issue of unlawful taking ^* How¬ 
ever* where the verdict m form is on otiier iime^ 
but the jury m finding them indirecfly* although 
not m terms* passes on the question of unlawful 
detention* it is not ^dally defective because it 
docs not esprestiy state sndi fact^ 

PossMss%om of shenjf as d€i€taioiL A finding that 
defendants are illegalty witiiholdmg possession of 
the property is proper* ahhongh the actual posses- 
sion is in the tiienff muisx the wnt^* 

I 22& Potaession at Commencement of Ac¬ 
tion 

H the deffMideirtPe po w t wi on et the time the writ 
wee iMiied Is In Issue* a speoMI verdtot should spedHte- 
sliy and therson. 

If defendant’s possession at the time the writ was 
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issued is in issue, a special Terdict dioold specifical¬ 
ly find thereon,^ but, if it is not in issu^ a find¬ 
ing as to sudi fact is not essenbaL^^ Thus, it 
has been hdd, tinder the statutes m some states 
that^ m order to sustain a judgment for plaintiff, 
tibe verdict or special finding must show that de¬ 
fendant was in possession of the prop er t y when die 
writ of replevin was issued or at some tune there- 
after;!^ and in others that findings udiidi fail to 
find that at the tune the demand was made plain¬ 
tiff had the n^t to possession of the property m 
dispute are insaffiaent to support a judgment for 
plaintiff^s Where judgment is for defendant for 
a stipulated sum, an omission to malce a finding as 
to the right of possession at the time of the com¬ 
mencement of the action is immateriaL^* Since 
the gist of the action is unlawful detention, a find¬ 
ing that plaintiff had possession of the property 
at the commencement of the action will not sustain 
a judgment against defendant for unlawfully de¬ 
taining ih^ti 

$ 227. Partial Recovery 

A vsrdlet In replevin may be for the plaintifr for 
part of the prppeity and fPr the defendant for tha raat 

The verdict in r^levin may be for plaintiff as 
to a part of the property dauned, and for defend¬ 
ant as to the rest*^ If a verdict for fdamtiff is 
silent as to a part of the pr opert y claimed, its si- 
lenoe is egoivalent to a verdict m favor of defend¬ 
ant as to such pr op er t y .** However, the verdict 
should apphr to each artide mentioiied m the plead- 
mgs^** and, if plaintiff is entitled to only a partial 
recovery, it diould expressly be for plaintiff as to 
the specific arbdes to whidi he is entitled, and for 
defendant as to the rest*^ If the evidence shows 
that defendant and fdaintiff are joint owners of the 


p rop e rty, a verdict fior defendant does not deter¬ 
mine iheir nghts therem.** Where the action is 
against two or more defendants, one may be found 
guilty and the others not guilty.** 

§ 228. Return of P ro pe r ty 

If the ertlelee replevied have been iSlepoeed of, the 
jury need not award thorn apoelfloally to the prevailing 
party. 

If the arbdes replevied have been disposed of, it 
is needless for the jury to Award them specifically 
to the prevailmg party,*^ bu^ if the evidence is such 
that the jury should ^ve found for a dehverance 
of the pr operty , the failure to do so is a matter 
of comidaiiit on the part of the jurevailing party ** 
The verdict need not find for Hbt return of prop¬ 
erty on which there is no issue,** and, where 
plaintiff has obtamed possession of the property 
under the writ, a verdict finding the issues for plain¬ 
tiff for the return of the prc^rty is improper in 
form.*® 

§ 229. Alternative Verdict 

Statutea providing that a vordlot In favor of a party 
tor a return of the property ehould bo In the aKoma- 
tivo tor the peeeeeelon of the property or fop tho valuo 
thoreof If It oannot bo retumod havo boon hold to ho 
mandatory. 

Statutes providing that a verdict in favor of a 
party for a return of the property should be m 
the alternative for die possession of the property 
or for the value thereof if it cannot be returned 
have been held to be mandatoiy,*^ and failure to 
cotafiy therewith renders the verdict insufikient,** 
but an alternative verdict is not necessary where 
It is in favor of the party who has the possession 
of the property,** or where there cannot be a re¬ 
turn of the property,** or if at the tune of the trial 
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the proper^ has become mitiKless.*^ If tiie ac¬ 
tion 18 against codefendants not joindy liable, the 
verdict alionld not be general in form and against 
both defendants, but should be against each defend¬ 
ant separately for the specific propert y wrongfully 
in his possession or its value,but; where it is 
proper to join as jomt tort-feasors all who had 
anything to do with the unlawful tabng or witii- 
holding of the property, a verdict for the return 
of the property or for damages against all the 
defendants is proper, although all the defendants 
do not have possession of the prop ert y 

In some jurisdictions the verdict need not be m 
the altemative,*^ but may be either for the re¬ 
turn of the property or for the value thereof 

§ 230. Description of P rop erty 

Aa a general rule, a verdlet In an action of replevin 
moat deaorlbe tha property Involved vrlth auoh definite- 
naaa and oartainty that It may be clearly Identified. 

As a general rule, a verdict in an acbon of re- 
plevm must describe the property involved with 
such definiteness and certamty that it may be 
clearly identified,^<^ but, if the parties by their 
pleadings and proof seem to understand thorou^- 
ly just what articles are m dispute, objection may 
not be made to a verdict desoibing the property 
in the same language as used m the petition,*^ 
and, where tibe property is specifically described 
m iht pleadings, tiie desenptum m the verdict may 
be made certain by a reference therem to the 
pleadings.^ Where, however, the description of 
the property m the pleadings is insuffiaent, a ver¬ 
dict whidi refers onty to the property desenbed 
in the pleadings is tetally defective.^* It has been 
hdd that a repehbon m a general verdict for de¬ 
fendant of the description furnished by plamtifiF 


m the replevin affidavit is both unnecessaiy and 
improper ^ If the property involved consists of a 
number of artides or animals, some descnption 
more precise than merely their number is neces¬ 
sary,^* and a verdict from which it is impossible 
to t^ whether the jury found phuntiff entitled to 
all, or a part of the property, and if but to a part; 
to what part is so indefinite and nncertam that no 
judgment may be rendered on 

§ 231. Value of Pr ope r ty 

A finding as to tha valua of the property moat orb 
dinarlly bo ai^portod by tha ovidonoa. 

A finding m a verdict m replevm as to the value 
of the p rope rty must ordinarily be sapported by 
the evidence,^^ but, although it has been hdd error 
for the court to fiiid the value solety on the oomr 
plaint and affidavit of plaintiff stqiporting the 
wnt,** it has also been hdd that, where tihere is 
no evidence as to die value of the property,** or 
where defendant waives submission to the jury 
of the value of the property,** the jury may adopt 
as such value the amount alleged m the complaint 
It IS competent for the jury to base their finding 
of value on an affidavit as to the value of die goods 
under a dehvery bond,*^ but th^ are not controlled 
by die amount stated in such an affidavit,** and, 
if It was made so long before die trial as to be no 
evidence of the present value of the goods, it 
may not be used for the basis of their finding.** 
Also, the dienfiP's estimate of value made for the 
purpose of fixing the amount of the bond to be giv¬ 
en by claimant is not condusive on the issues,** 
nor does die fact tiiat an offer of judgment has 
been made, but refused, control the jury or make it 
erroneous for them to return a findv^ for a smaller 
amount than that contained m the offer.** 
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Iti itssestang the Tiiue of llie pr ope rty involvedf 
die jmy ordinarily should not award a grader 
amount than that atatdd m the pleadings and in* 
dnded in the iasttcs of the action,^* and it has 
been hdd error to direct the jnry to find the value 
of proper^ seized at a sum different from that 
stated m the pleadings of both partiea^^ If defend¬ 
ant prevails, plamtiff may not object to a verdict 
fixing the value at an amount less than that stated 
in his affidavits* The parties may determme the 
value of the proper^ by st^alattom** 

The value of the property and damages for its 
taking and detention constitute separate and inde¬ 
pendent items and should be found sqiarstely** 
However, if the parties so agree, they may be 
found in one sum which is to settle all further 
daim to the p rop e rty ,*^ and, where a portion of the 
goods cannot be returned, it has been held that 
damages may be mclnded m the general award of 
mon^Ti** and m jurisdictions where die prevail¬ 
ing party may not obtain possession of the prop¬ 
erty if it is m the possession of the other party, 
but is limited to*a money judgment, the verdict 
may combine value and damages m one sum.** 

The failure of the verdict to spedty the value 
of an interest m the property has been held not 
to render it invalid for uncertainty where the 
verdict is dear when considered m the light of 
the evidence.** 


PruumpHon. In jurisdictions requiring the val¬ 
ue to be assessed as of the date of trial, a sum 
fixed by the jury as to the value of the pn^erty 
will be con6hiSivdy presumed to be its value at the 
tune of the trial** 

I 232. -Necessity of Asaess&ig Value 

Under most tUtntM, where the effeet of the verdlet 
le to change the peeeeeefon of the property from one 
party|to another, there mnet bo a finding of the value 
of the property* 

At common law the value of the property was 
immaterial, and no method was provided whereby 
it might be detemuned;** and, if there is no stat¬ 
utory provision whidi allows the jury to find the 
value of the goods rei^evied, th^ sCre Without ju¬ 
risdiction to do so *^ However, under most stat¬ 
utes, vdiere the effect of the verdict is to change 
the possession of the property from one party to 
another, as where the property has not been de¬ 
livered to plamtiff and the verdict is in his favor, 
or where the property has been dehvered to him 
and the verdiCt is for defendant, for its return, there 
must be a finding of the value of the property,** 
but an assessment of the value of the p rop e rty is 
not necessary as to p rope rty, whether a pSrt or 
the whole ffiereof, which is m possession of the 
prevailing party at tiie tune the verdict is re¬ 
turned.** 

It has been hdd ffia^ where the value of the 
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property is stated m the affidavit attached to tlie 
petition, the omission of the jury to find the value 
IS not an incurable error nor is it necessaiy if it 
was stated in the wnt and plaintiff did not request an 
instruction that the jury find the value,or where 
the pleadings make no issue on the matter,or 
where the parties agree by a stipulation entered into 
during the tnal on die value of the property It has 
also been held that the jury need not assess the 
value of the property where the action is for spe¬ 
cific (property, and not m alternative of damages, 
and the property remains in the possession of the 
sheriff,and, if there is no alternatne judgment 
for the value of the property and none for dam¬ 
ages, defendant, in case of a verdict for plam- 
tiff, IS not prejudiced by a failure to find the 'i alue 
of the property 

In some jurisdictions it is held that, where the 
property has been disposed of, the verdict may be 
for damages only, and not for the value of the 
goods It has been held that an objection to 
receiving a verdict which does not contain a find- 
mg of value should be made at once and comes 
too late after judgment has been entered on the 
verdict If the verdict assesses damages, or a 
single sum, which is evidently the amount of the 
value of the property, it is sufficient7® 

Value of money In replevin of lawful money 
of the United States, it is unnecessary for the jury 
to find the value of such money 7® 

§ 233. - Separate Value of Each Article 

Under some etatutes, the Jury must assess separate¬ 
ly the value of each article Involved In a replevin action, 
but under other statutes such an assessment Is not re¬ 
quired, at least where not demanded 


Under some statutes, the value of each article 
need not be assessed s^rately, but a findmg of 
the total aggregate value of the property is ordi¬ 
narily sufficient,®® but, if a part only of the prop¬ 
erty may be recovered, and the prevailing party is 
allowed to elect to take that part and a judgment 
for the value of the remainder, he may demand 
that the jury assess the value of the property sep¬ 
arately In some jurisdictions, a finding of the 
value of any specific portion of the property is 
necessary only where there is an instruction to that 
ettect by the court, and, m the absence of such an 
instruction or a demand therefor, a failure so to 
find will not mvalidate the verdict,®® and, if the 
finding IS by the court, it is not error for it to 
find only the aggregate value, particularly where 
issue IS taken only on the aggregate value 

Under other statutes, the jury must, as far as 
practicable, assess the value of each article sepa¬ 
rately,®^ particularly where the party against whom 
the verdict is found and who is in possession has 
the privilege of returning all or any number of 
the artxles m satisfaction of the judgment pro 
tanto, and the articles sought to be recovered are 
distinct and separate,®® although whatever, in com¬ 
mon understanding, are parts of one whole may be 
treated in the verdict as one article and valued 
accordingly®® However, the requirement for fix¬ 
ing the value of each special article replevied is 
not junsdictional and may be waived.®7 Thus, it 
has been held that it is not necessary that the jury 
should assess the value of the articles separately 
where a return thereof is not possible,®® where a 
portion of the goods has been disposed of,®® where 
the separate articles are of the same kind and 
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TThpald purchase price 
Where value is otherwise unde¬ 
termined, and verdict corresponds to 
unpaid purchase price of property 
withheld by defendant, not exceeding 
value thereof such verdict amounts 
to same result as assessment of val¬ 
ue of property—^United Store Fix¬ 
ture Co V Gmblsk; supra. 

73. Ind.—^Thurman v Miller, 98 N 
EL 879, 60 IndJkpp 872 

80. Colo —Copeland v KUpatrldc. 

88 P 473 88 Colo 208 
64 CLJ p 583 note 49 

81* Minn.—Caldwell v Brogcrerman. 
4 Minn. 270 

88. Cal—Whetmore v Rupe, 8 P 
861, 65 Cal 287 
64 C J p 682 note 61- 

88. Cal.—Black v Hilllker, 62 P 
481, 180 CaL 190 
64 CJr p 682 note 62 


84. Ala.—Avary v Perry Stove SIfg 
Co, 11 So 417, 96 Ala. 406 

Miss—Pittman v Eberhart Dental 
Supply Co, 150 So 818, 168 Miss 
28 

64 aj p 582 note 68 

85 Miss.—Pittman v Eberhart 

Dental Supply Co. supra. 

Tez.—^Hutson v Bassett, CivApp, 
85 SW2d 281 

54 G J p 682 note 54. 

88. Mlsa—Henry v Dillard. 9 So 
298, 68 Miss 586 

54 G.J p 588 note 55 

87 Ark.—^Taylor v Walker, 281 K 
W. 550, 148 Ark. 134. 

88. Ark.—Meal v Cole, 228 SW 
18, 144 Ark. 547 

54 aJ p 588 note 67 

88 CaL—Burke v Koch, 17 P 228, 

I 76 CaL 856 


165 



§§ 233-234 


REPLEVIN 


77 C J S 


class,®® where there is no allegation or proof to 
support such a finding,®^ where no demand is 
made at the time of the verdict for a separate val¬ 
uation,®® or where the judgment rendered is for 
the return of the property and not for any money 
demand if it cannot be found.®® 

The right to a separate valuation is also waived 
where the properly replevied is treated as parts 
of a single unit,®^ or where a party makes no re¬ 
quest for such valuation before verdict, or fails 
to object to a verdict in solido before the jury is 
discharged.®® The losing party has been hdd not 
prejudiced by the failure of the court to assess the 
value of each article in accordance with his re¬ 
quest®® Where plaintiif m his petition desenbed 
each article replevied and the value thereof, togeth¬ 
er with the aggregate value of all the articles, a 
verdict for the total sum fixed by him is in effect 
a finding that the separate values of the various 
articles are the same as fixed by plaintiff ®7 

Remedy for failure to find Where the value of 
each separate article is not found, as required, the 
remedy of the aggrieved party is by motion for a 
vemre de novo before the jury are discharged,®® 
or by a new trial,®® or, under some statutes, if the 
verdict is valid m other respects, it may be re¬ 
manded to the inferior courts with an order to 
award a wnt of inquiry to ascertain such separate 
values®* 

§ 234 — Value of Special Interest 

As a general rule, a verdict for the return of the 
property or Ite value In favor of a party who hat only 
a apecial or limited Intereat therein must find and spec¬ 
ify the nature, extent, and amount or value of such spe¬ 
cial Interest. 

As a general rule, where the verdict for the re¬ 


turn of the property or its value is in favor of a 
party who has only a speaal or limited mterest 
therein, it must find and specify the nature, extent, 
and amount or value of such special interest,® and 
the recovery authonzed by the verdict where the 
property is not returned must not exceed the amount 
or value of such interest,® and, where there is a 
finding of such special interest and it is withm the 
value of the property as proved, it is not necessary 
that there be a general finding of the value of the 
property^ It has been held, however, that this 
doctrme is applicable only where a return of the 
property may be awarded as an alternative with 
judgment for its value,® and, hence, does not apply 
to a verdict m favor of a party who is in posses¬ 
sion under a chattel mortgage, with authority to 
dispose of the property according to the terms of 
the mortgage, and accordmg to law, to satisfy the 
mortgage debt or any part thereof ® 

In replevin by one partner against another part¬ 
ner for the possession of partnership property there 
need not be a finding of the value of the successful 
partner's special mterest m the property 7 It has 
been held that a verdict against plaintiff on the 
ground that defendant has a hen entitling him to 
retain possession of the iproperty need not assess 
the value of defendant’s interest where he does not 
seek to have his lien enforced,® and in an action 
for goods distrained for rent, a finding that a hen 
for rent existed entitling the lessor to possession 
of the goods is sufBaent, although the amount of 
the debt is not determined.® It has been held in 
an action of replevin for goods distrained, on an 
issue of no rent in arrear, that the jury may fix 
the amount of rent due with interest from the time 
the writ of replevm is sued out, and are not con¬ 
fined to the v^ue of the goods distrained,®® 


9a Or—Fox V Tift 111 P 61, 67 
Or 268, Aim.Oas.l912D 845 

54 C J p 688 note 69 

91. S:^—Enoz ▼ Noble, 25 Kan. 
449 

Tex.—Byrne v Lynn. 44 SW 811, 
644, 18 TeK.Civ.App 252 

92. Or—Farmers’ Loan etc., Co ▼ 
H^sen, 260 P 999. 128 Or 72 

54 C J p 688 note 61 

9a Tex.—Live Oak Banch Co v 
Ingrahajn, CfvApp.. 44 SW 688 

54 C.J p 588 note 62 

94. Ark.—Taylor v Walker, 281 S 
W 550, 149 Ark. 184. 

9a Idaho—Johnson v Fraser, 18 P 
48. 2 Idaho Hash. 404. 

54 C.J p 588 note 64 

9a Iowa.—WiUlams v Wilcox, 28 
NW 266, 66 Iowa 65 


97 Ky—^Black Raven Coal Co v 
Edmonson, 108 SW 955, 88 Ky 
L 8 

sa Ark.—Hanf v Ford, 87 Ark. 544. 

99 Arfc.—^Hanf v Ford, supra. 

L Mias —fSpratley v Kitchens, 65 
Miss. 578—Drane v Hilzheim, 21 
Miss 886 

9. ns —Corpus Fnzls oited In Inter¬ 
type Corporation v Pulver, D C, 
Fla., 2 FSupp 4, 8, affirmed, ac 
A., 165 F 419, certiorari denied 
64 set 75, 290 US 660, 78 LJQd. 
671 

64 C.J p 588 note 70 

Tasdlefe held substantially to oom- 
ply with rule 

Fla.—Niven v Prudential Properties, 
169 So 866, 118 Fla. 184. 
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a Colo —Witkowskl V Hill, 80 P 
56, 17 Colo 872 

64 C.J p 584 note 71 

4. NT—Bllia V Bemdt 228 NTS 
487, 228 App Biv 421 

64 C J p 684 note 72 

6 Wls—Woodruff V King. 2 NW 
462, 47 Wia. 261 

a Wia,—Woodruff v King, supra. 

7. Neb—Jenkins v Mitchell, 69 N 
W 90. 40 Neb 664 

64 CJ p 684 note 76 

a Mo—McCluskey v Be Long, 198 
SW2d 678, 289 MoApp 1026 

9. NJ—Blanos v Eastwood Realty 
Co, 181 A. 144, 116 NJLaw 1 

la Pa.^—Albright V. Plckla 4 

Teates 264 

64 aj p 684 note 76. 
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§ 235. Damages 

At a general rule, a verdict In a replevin action 
for the return or recovery of the property should attest 
damages for the taking, or detention, or both 

As a general rule the question of damages is 
one of the issues in a replevin case, and, if there 
IS any proof to support it, there should be a find¬ 
ing assessing them.^^ Thus, as a general rule a 
verdict for the recovery or return of the propert> 
to plaintiff or defendant as the case may be should 
assess damages m his favor for the takmg or de¬ 
tention, or both,i2 and such verdict may be for a 
certain sum as damages without specifying whether 
for the takmg or detention,^® but, where special 
damages are claimed, they should be fixed by spe- 
aal findings 

Since the question of damages is not the prime 
object of an action of replevin, it is not essential, 
in the absence of allegations and proof, to the va¬ 
lidity of a verdict therein that they be assessed in 
favor of the prevailing party,i5 particularly where 
the chattel has been replevied and retained in the 
hands of the successful party,^^ and the omission 
to find as to damages is not such a defect as may be 
complained of by the party against whom the ver¬ 
dict is rendered.!^ In an action tned before the 
court without a jury a failure to make findings on 
the question of dsunages does not invalidate the 
judgment, where such findmgs were not request- 
ed.^^ In order to warrant a judgment for damages, 
the verdict must assess damages as such,^!’ but a 
finding of interest on the value found may be con¬ 


strued as the damages sustained.^^ Where a spe- 
aal verdict for damages is inconsistent with a gen¬ 
eral verdict therefor, the former controls A 
finding of damages must be supported by the evi¬ 
dence and may not be based on mere conjecture 

§ 236 Construction and Operation 

Thtt verdict or findings In an action of replevin should 
be construed to uphold rather than to defeat the verdict 
or Judgment thereon 

The verdict or findmgs in an action of replevm, 
as in civil cases generally, should be construed to 
uphold rather than to defeat the verdict or the 
judgment thereon,^* and should be construed m 
connection with the issues and proof, and, although 
mformal or irregular, will generally be held suffi¬ 
cient if, when so construed, the mtention of the 
jury IS clear and covers all the issues m the case.^^ 
Findings are to be read and considered together, 
and, if possible, reconciled so as to prevent any 
conflict on material points A verdict may be 
construed with reference to the presumption that 
m replevm, where the property is taken under proc¬ 
ess, it will be presumed, m the absence of evidence 
to the contrary, that it was taken from the posses¬ 
sion of defendant 26 if no one is injured or prej¬ 
udiced thereby, mere inaccuracies m the verdict,*^ 
such as surplusage,26 will not invalidate it, but, 
where the verdict points specifically to one issue 
and omits others, it may not be aided by intend¬ 
ment,*® except where material or immaterial is¬ 
sues are joined and the material issue is passed 
on by the jury 6® 


11 NT—Arwin Sportswear Co v 
Salerno 77 NTS 2d 486, 278 App 
Dlv 882 

54 aj p 584 note 78 
12. HI—National Contract Purchase 
Corporation v McCOrmidk. 264 HI 
App 68 

Ind.~Cohen ▼ Shubert, 195 NR 574, 
100 lndA.pp 815 

NT—Arwin Sportswear Co v Saler¬ 
no 77 NTS 2d 486, 278 AppHiv 
882 

Okl—Ford V Hall, 50 P2d 291, 174 
OkX 100 

Or—Gordan v Briody, 184 P2d 481. 

170 Or 410, 145 A.L.JL 898 
Wis—Ijaabs v Heltzinger, 294 NW 
687, 286 Wis 855 
54 C.J p 584 note 79 
18. Cal—Rsran v Fitzgerald, 25 P 
546, 87 Gal 845 
54 C J p 585 note 80 
14. Pa.—’Wensel v Reed, 65 A.2d 
648. 161 Pa.Super 488 
18. NT—Steiner v Helfrlch, 276 
NTS 424 158 Mlsc. 620 
54 C.J p 685 note 81. 

10L NT—Steiner v« HellHoh, supra. 


17 SD—Gaines v White, 47 NW 
524, 1 S D 484 
54 C J p 585 note 82 
18. Mo —^Interstate Securities Co v 
Barton, 163 S W 2d 898, 286 Mo.App 
825 

19 Ela.—Cary v Hyer, 107 So 684, 
91 Fla. 322 

54 C J p 585 note 88 

20 Cal —Craxgford v Meadows, 208 
P 428, 55 CaLApp 4 

21. SC—Joiner v Bevier, 152 SR 
662, 166 S C 840 

54 C J p 685 note 85 

22. Mo—Muzenich v McCain, 274 S 
W 888, 220 Mo App 502 

54 C.J p 585 note 86 

28. Utah.—Colemere v Layton, 22 P 
2d 218. 82 Utah 142 
64 CJ p 578 note 88 
Personal property 
Finding that plaintiff was owner 
of. and entitled to possession of, 
'personal'* property described con¬ 
stituted flndiny on issue whether 
property described in complaint was 
real or personal—Webster v. Moim- 
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tain Monarch Gold Mininy Co, 44 
P 2d 646, 6 Cal App 2d 450 
24. Cal—^Bgan v Parks, 295 P 866, 
111 Cal App 416 
54 C J p 578 note 89. 

Possession 

Finding that purchaser was in 
possession of furniture wrongfully 
taken ffom him in claim and deliv¬ 
ery action was sufficient finding that 
purchaser was entitled to possession. 
—Bgan V Parks, supra. 

26. Cal —Faure v Drollinger, 218 
P 724, 60 Cal App 594. 

26. SD—Pitts Agricultural Works 
V Toung 62 NW 482, 6 3J> 557 
54 CJ p 578 note 91. 

27 Win—Blakeslee v Rossman, 44 
Wis 658 

28. Ind.—Tan Meter v Barnett, 20 
NE 426 119 md. 85 
54 C J p 578 note 93 

29 NJ—Middleton v Quigley, 12 
NJLaw 852 
54 C T p 678 note 94. 

30. Wis.—^Ronge v Dawson, 9 Wis. 
246. 
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A finding that plaintiff or defendant is the owner, 
etc., should be construed as relating to his title or 
possession at the time the action was commenced.^^ 
Ordinarily a verdict or finding for defendant set¬ 
tles the nghts of the parties with respect to a re¬ 
turn of the property,®* but such verdict or finding 
may be based on a ground which does not entitle 
defendant to a return,®* or a situation may ha\e 
arisen after the action was brought destroying his 
previously existing nght to a return.®^ A verdict 
awarding plaintiff possession of the property has 
been held to be conclusive against defendant's 
claim of a hen on the property, and to preclude 
gfranting defendant affirmative relief enforcing his 
allied hen.®* 

§ 237 Defects, Objections, and Amendment 

The court may amend a verdict In point of fbrm or 
language ao as to give the real Intention full expresalon 
in proper legal terms, but the court may not amend or 
change the verdict of the Jury In mattere of aubetance 

As a general rule, m replevin, as m other civil 
actions, where the findings of the jury are free 
from ambiguity and their mtention may be ascer- 
tamed from the data given m the verdict or re¬ 
ferred to m the pleadings, the court may amend 
the verdict m point of form or language so as to 
give the real intention full expression in proper le¬ 
gal terms,®® as by rejecting surplusage,®*^ or where 
the jury find for plaintiff but award no damages 
for the detention, by adding nominal damages®® 
However, the court may not amend or change the 
verdict of the jury m matters of substance®® 
Where the verdict finds damages only, it may not 
be amended by the court by entering both debt 
and damages without the consent of the jury or 


of proper counsel,^® nor may a verdict be amend¬ 
ed so as to find ^e value of the property, where 
such value is not assessed by the jury,®^ nor may 
a verdict, defective in substance, be amended by 
adding nominal damages 

The jury may, before a delivery and record of the 
verdict, correct it to state separately where required 
by the statute, the value of the goods replevied, and 
the damages,®® or the court may, of its own mo¬ 
tion, remand the verdict to the jury, with instruc¬ 
tions to find separately the value of each article 
replevied,®® or to find the value of the property 
and damages for its detention,®® but after the 
jury have been discharged, it is improper to re¬ 
call them at a later day, and, on further evidence 
submitted, allow them to return a verdict assess- 
mg the separate value of each article in contro¬ 
versy,®® and the court may not supply the defi¬ 
ciency in a verdict by itself making findings as to 
the value of each article involved.®^ 

Time to object An objection to the form of the 
verdict comes too late if made after the jury have 
been dismissed®® 

Wawer or curtng defective verdict Where the 
verdict is defective in substance, as to some mat¬ 
ter required by law, it may not be cured by a waiv¬ 
er of one of the parties,®® but mere maccuraaes or 
informalities will be regarded as waived if no ob¬ 
jection IS made thereto, before the jury are dis¬ 
charged®® Where the statute requires that in the 
event of the jury makmg a certam finding they 
shall assess the value of the property, a failure 
to make such an assessment is not cured by an as¬ 
sessment in the judgment,®! or bv a waiver of such 
defect by one of the parties only ®* 


81. TVls—Hless v Dalles. 45 Wla 
662. 

SSi ICass.—Commercial Credit Cor¬ 
poration V Flowers, 185 NSL 30, 
288 Ifoss 316 

88. ICass.—<k)mmercial Credit Coi> 
poratlon v Flowers, supra. 

84. Mass.—Commercial Credit Cor¬ 
poration V Flowers, supra. 

CeaBe v Renshaw, 156 F 
2d 617, 195 OkL 217 

86u ns —Arffuellas v Wood, D CL, 1 
FCa8J7o520, 8 Cranch C.C. 579 

64 CJ p 678 note 98 

87. Minn.—Coit v. Wapleg, 1 Minn. 
184. 


38. Minn.—Coit v Waples, supra. 

64 C J p 578 note 1. 

39 Minn.—Eaton v Caldwell, 3 
Minn. 134 

54 C J p 578 note 8 

40 Ill —^Bodine v Swisher, 66 HI 
636 

41 Wis —Wallace ^ Hilliard, 7 
Wis 627 

64 C J p 578 note 4. 

48. NT—^Bemus v Beekman, 8 
Wend. 667 

48. Md.—^Farmers* Packing Co v 
Brown, 39 A. 825, 87 Md. 1. 

64 CJ p 678 note 6 

44. Ark.—Hanf v FOrd, 87 Ark. 544 

45. Ind.—Noble v. Bpperly, 8 Ind. 
46a 


4S. Miss —^Dearing v Ford, 21 Miss 
269 

47 Tex.—^Hutson v Bassett, dv 
App. 85 SW2d 281. 

4& Ky—Oambrell v Gambrell, 113 
aw 886, 180 Ey 714 

49 SC—^Thompson v Ijee, 19 SC 
489 

54 C J p 579 note 12 

sa Okl—Swaydan v Mils, 158 P 
484, 69 OkL 175 

54 CJ p 679 note 13 

61. Mo—Clinton v Stovall, 45 Mo. 
App 642. 

ea SC—Arther v liong, 11 SBL 
86 82 S a 171 

54 C J p 679 note 15. 
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§ 238 Fonn and Requisites in General 

A Judgment which Is not entered In substantial com¬ 
pliance with the statutes Is fatally defective, but, If the 
entry Is sufficient In substance, mere want of technical 
form will not render it void 

The statutes generally provide for the judgment 
to be entered in actions of replevin or claim and 
delivery, and a judgment which is not entered m 
substantial compliance with the statute is fatally 
defective,®* but, if the entry is sufficient m sub¬ 
stance, mere want of technical form will not ren¬ 
der it void®^ The judgment should not be un¬ 
certain,®® and should determme the rights of the 
parties with respect to every part of the property 
in controversy ®® The judgment should be final and 
complete,®7 but a general judgment without an as¬ 
sessment of damages is good as far as it goes,®* 
and a simple judgment for defendant, without more, 
may be a proper final judgment®* WTiere the 
verdict is erroneous, judgment should not be entered 
thereon It has been held that a judgment similar 
to that rendered in assumpsit is not proper,®^ and 
that a recovery as for money had and received may 
not be rendered when the action is m the form of 
replevin to recover money not speafically de¬ 


scribed.®* Where there is a failure to recover for 
the property not seized because it is not showm to 
have been m the possession of defendant at the 
time of the institution of the action, care should be 
taken to embod> this fact m the verdict or judg¬ 
ment so as to a^*oid a plea of res judicata in any 
subsequent proceedings to recover it®* 

§ 239 —— Scope of Relief m General 

While some statutory provisions contemplate that 
a Judgment In seplevln should be confined to a deter¬ 
mination of the right to possession of the property. Its 
value, and damages, it Is generally held that the Judg¬ 
ment may determine all the equities In the property 

While certam statutory provisions have been held 
to contemplate that the judgment should be con¬ 
fined solely to a determmation of the right of pos¬ 
session of the property, its value, and damages for 
Its detention,®^ under other statutes great latitude 
IS allowed m actions of replevin, and the statutory 
action is considered sufficiently flexible to author¬ 
ize a detenmnation of both leg^ and equitable 
nghts, since it is the pohcy to settle in one action all 
the equities m the property -which is the subject of 
the controversy ®® Accordingly, it has been held 


53. Vt.—Patch V Iiathrop, 70 A. 

2d 605. 116 Yt. 151 
54 C J p 585 note 88% 

Alternative Judgment see Infra 6 
251. 

Judgment on dismissal or nonsuit 
see supra 5 189 et seq 
Judgments in actions on replevin 
bonds see infra S 841. 

5di IlL—National Contract Purchase 
Corporation v McCormick. 264 m. 
App 68 

54 aj p 585 note 89 

65 CsL—Grange v American Nat. 

Bank. 174 P 75. 37 CalJLpp 482 
54 C J p 585 note 90 

63. Wls.—Rose v TolleVt 15 Wis. 
448 

54 C J p 586 note 91 

67 Tex.—Lanier v Parnell. Civ 
App. 190 SW2d 421. 

Order dismissing complaint 
Order sustaining defendant s de¬ 
murrer to and dismissing complaint 
was held not an irregular final Judg¬ 
ment. but an Interlocutory order 
which could be followed by Judgment 
against plaintiff and his surety for 
value of property seized and not re¬ 
turned.—Peurmers* Cotton Finance 
Corporation v White. 42 P2d 204, 
89 NAC. 182 

88. Pa.—Dormont Motors v Hoerr. 
1 A.2d 498, 182 PaSuper 567 

68. Maas.—Rosen v United States 


Rubber Co.. 167 NJB. 665. 268 Mhss 
408 65 A.L.R. 1299 

Judgment for defendant without pro¬ 
vision for return of property see 
infra S 249 

Jndgmeat that pTalutIg take nothing 
In suit for title and possession of 
property Judgment that plaintiff take 
nothing of defendant by his suit was 
not void because it did not expressly 
make disposition of possession of 
property —^Lanier v Parnell, Tex.Civ 
App, 190SW2d 421 
60. Or—McCargar v Wiley, 229 P 
665. 112 Or 215 
54 C J p 586 note 98 
6L Mo —Nichols V Dodson Lead, 
etc., Co, 85 MoA.pp 584. 

54CJ p 586 note 94 
68. NY—Sager v Slain. 44 NY 
445 

63. Miss—(Erosmopolskl v Paxton, 
68 Miss 58L 

64. Miss—Yalentine v Little 187 
So 829 

54CJ p 686 note 97 
Relief as limited by pleadings see 
infra i 248 

Squitahle interest in insnzanoe poUey 
Wife’s alleged equitable interest in 
Insurance policies which husband 
sought possession of in replevin ac¬ 
tion could not be adjudicated in court 
of law—Van Norman v Van Nor¬ 
man. 48 So 2d 633, 210 Miss. 166 

: 65 GkL —Gocpus Jtatm cited in 
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Tbacher v International Supply 
Co, 54 P2d 876. 381. 176 Okl 14 
Wyo—Ooarpas Juris quoted in Yel¬ 
lowstone Sheep Co v SnUs. 96 P 2d 
895, 906, 55 Wyo 68 
54 G.J p 586 note 98 
Retention of Jnrlsdlctlon 

(1) A Judgment in replevin giving 
the conditional seller possession of 
the goods may provide for the re¬ 
tention of Jurisdiction hy the court 
for the buyer’s protection.—C. L T 
Corp V Thompson, 169 S.W2d 820, 
298 Ky 687 

(2) Where plaintiffs recovered 
Judgment for immediate possession 
of logs and firewood but defendant 
refused to deliver possession, plain¬ 
tiffs. although not entitled to money 
Jnd^ent for value of such property 
were entitled. In court of equity 
whidh retained Jurisdiction, to fur^ 
ther relief at foot of original Judg¬ 
ment for amount representing de¬ 
terioration in value of property, with 
interest and, in event of defendant’s 
failure to deliver property, to Judg^ 
ment for value of property found by 
original Judgment, plxu costs, loss by 
depreciation, and interest—Casey v 
Gorman. 50 N Y S 2d 529 

motdental orders in favor of loslBg 
party 

Justice and convenience of proce¬ 
dure may warrant Incidental orders 
in defendant’s favor, although he is 
not the prevailing party—Yemon 
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that, if the nghts of the parbes change pendente 
lite, as where the title or right to possession changes 
pending trial, the replevin judgment should adjust 
the equities of the parties as they stand at the ren¬ 
dition of the judgment^^ It has also been held that 
the judgment may adjust the special interests of 
the parties to the property®^ However, the rule 
permitting the equities of ^e parties to be adjusted 
by the replevin judgment has been held to be limited 
to the equities ansmg out of the contest over the 
properly itself,®® and to the adjustment of the rights 
and mterests in the property m controversy,®® and 
the judgment need not settle the equities between 
plaintiff and defendant where plaintiff is adjudged 
to have no title or right of possession to the property 
and judgment is rendered for a codefendant^® 

Affirmative relief may be awarded by the judg¬ 
ment to plamtiff^i and to defendant^® where the 
relief sought is madent to the contest over the 
possession of the property While in some junsdic- 
tions the courts have refused to grant defendant 
affirmative relief by judgment on a counterclaim,^8 
in other jurisdictions judgment on a counterclaim 
may be rendered where the counterclaim is con¬ 
nected with, or arises out of, the contest in replevin 
for the property 

The judgment may not award a party double 
relief, such as judgment for a return or possession 
of the properly, and, m addition thereto, a judgment 
for the value of the property ,7® but, under some 
statutes, one havmg a lien on the property for pay¬ 


ment of a debt may have a judgment for the 
balance due on the debt as well as for possession of 
the property ^6 

Condittonal judgfnent It has been held that a 
conditional judgment is improper ^7 Thus, under a 
statute providing that the only judgment that may 
be rendered for defendant, who has given bond for 
the property, is that he retain it and recover dam¬ 
ages, a judgment for defendant for the amount of 
his hen on the property and awarding him possession 
on his paying the value of the property less the 
amount of his lien is improper 7® On the other 
hand, under some statutes, judgment m favor of 
one claimmg only a hen on the property should be 
conditional, not general,7® and judgment for defend¬ 
ant claimmg a hen on the property may be for pos¬ 
session of the property until his hen is paid®® Un¬ 
der statute, a judgment m favor of the owner 
against one in possession and claimmg a hen on the 
property may be made conditional on payment of 
the hen,®^ but it has been held that such statute does 
not apply to an action by a henor having the right 
of possession against the owner m possession so as 
to authorize a judgment for the henor, but order¬ 
ing the return of the property to the owner on pay¬ 
ment of the hen ®® 

§ 240 -Separate Valuations 

While there Is contrary authority, It has been held 
that the judgment must state separately the value of 
each article where the property in controversy consists 
of separate articles which are in no way dependent on 
one another for their value 


Parts Corp v Granite State Mach. 

Co, 41 A 2d 606 98 NH. 815—Derry 

Loan & Discount Co v palconer, 162 

A. 427, 84 NM. 450 

66. Okl—Tinsrley v Smith, 78 P2d 
789. 181 Okl 84. 

54 C J p 686 note 99 

67. Mo—McCluskey y De Lonff 198 
SW2d 678, 239 MoApp 1086 

6a Mo—Russe v Hendricks, 76 Mo 
App 886 

Damaffes as incident to suit for pos¬ 
session see infra SS 265, 266 

69u Mo—International Hospital 
Hgulpment €9o v St. Louis Fire 
Domr Co., App, 18 8W2d 582 

70 CaL—Financial Ins. Corp v 
Brockton, 278 P 829, 96 CaLApp 
179 

7L Ark.—U S Automobile Co v 
Deshonff, 204 SW 108, 184 Ark. 
892 

64 C.J P 586 note 2 

78. OkL—Stone v American Nat. 
Bank, 127 P 398, 84 OkL 786 

64 (XS p 687 note 8 

Recovery of damages by defendant 
see infira 5 264. 


Waiver 

Where plaintiff announced, but 
failed to perfect, appeal from order 
sustaining: demurrer to and dis¬ 
missing complaint in action of re¬ 
plevin, defendant was held not to 
have elected to take judgment for 
costs so as to prevent him from later 
claiming return of property or its 
assessed value—Farmers’ Cotton Fi¬ 
nance Corporation v White, 42 P2d 
204 89 NM. 182 

At common law, a judgment for 
defendant was for a restoration of 
the property and costs —Coripiis 
Jtitis cited In Myers v Daughdrill, 
141 So 688 684, 168 Miss 298--^4 
C J p 618 note 55 

73. Miss—Porter Hardware Co v 
Peacock, 91 So 866, 129 Miss 129 

Counterclaim as defense see supra 
9 82 

74. NT—Cooper v Hipp, 66 NTS 
879, 62 AppJDiv 250 

64 aJ p 687 note 9 

76. Miss—Rawson v Blanton, 86 
So 2d 66, 204 Miss 861 
64 <U p 687 note 6—42 OJ p 755 
note 49 I 


Betention of goods and retnzn of 
purchase price 

A judgment for defendant on com¬ 
plaint in replevin for possession of 
automobile and on his cross com¬ 
plaint for amounts paid by him on 
purchase price thereof was erroneous 
as equivalent to judgment for both 
possession of automobile and return 
of consideration paid.—Mosko v (For¬ 
sythe, 76 P 2d 1106, 102 Colo 115 
76. Fla.—^Brundage v O’Berry, 184 
So 520, 110 FUu 820 

77 Wls —Rose v Tolly, 16 Wis 
448 

54 aJ p 686 note 97 [b] 

7a Miss-Valentine v Little, 187 
So 829 

79 Pa.—Wensel v Reed, 66 A.2d 
648, 161 PaSuper 488 

sa Mo—McQusky v De Long 198 
SW2d 678, 289 MoApp 1026 

8L HI —^Fred C Kramer Co v 
Hebard storage Warehouses, 82 N 
B.2d 882, 886 UlApp 150 

sa Ill—Checker Taxi Co v Turk- 
Ington, 278 Ill App 112. 
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In some jurisdictions, the judgment must state 
separately the value of each article sued for where 
the evidence has established that the property in 
controversy consists of separate articles which arc 
in no way dependent on one another for their 
value,while in other jurisdictions judgment for 
the aggregate value of fht property is sufficient,*^ 
at least where the prevailing party failed at the 
trial to demand separate valuations ** It has also 
been held unnecessary to specify separately the 
amoimts awarded as the value of the property and as 
damages 

§ 241 — Description of Property 

A Judgment in replevin muet deecribe with reason¬ 
able certainty the particular property sought to be re¬ 
covered, but the description In the judgment may be 
aided by the entire record 

A judgment m repleim must descnbe with rea¬ 
sonable certainty the particular propert> sought to 
be recovered,*^ but the recitals or descriptions in 
the judgment may be aided by the entire record 
comprising the judgment roll ** Thus, the judg¬ 
ment IS sufficient where there is a reference to a 
sufficient description m the complaint** or m the 
findings or verdict,** and a judgment is not m- 
vahdated by uncertamty of descnption caused by 
a mistake where from the whole of the record it 
may easily be known what was intended.*! How¬ 
ever, a judgment is bad where it fails to descnbe 
the property with reasonable certainty,** or does not 
refer to any other pleading or paper which contains 
a suflGknentiy defimte descnption,** so as to render 


it possible to identify the property and guide the 
party ordered to deliver it,®* or to inform the shenff 
serving the execution w^hat property is mcluded and 
what excluded*® A judgment which refers to the 
property descnbed in the complaint is fatally defec¬ 
tive if the descnption in the complaint is defectiv e.*® 

§ 242. -Parties 

Judgment In replevin may not be rendered In favor 
of or against one not a party to the action 

A judgment m replevin may not be rendered in 
favor of**^ or against** one not a party to the ac¬ 
tion, but It has been held that the surety on a 
replev^n bond is to all intents a party to the replevin 
proceeding, and that judgment may properly be 
rendered against him in such proceeding ** Where 
property sought to be replevied has never been 
delivered to one who interpleads in the replevm 
suit, no verdict or judgment may be rendered 
against him, for either the property or the money ! 
Judgment for a return of the property may not be 
rendered agamst some of several defendants who 
never claimed or held possession,* or against a de¬ 
fendant m favor of plamtiff and a codefendant,* 
but, w'here defendants have a joint possession, a 
joint judgment agamSt them is proper* It has 
been held that, m replevm against jomt defendants, 
a failure to sustain the action agamst one will not 
discharge the other and that judgment may be ren¬ 
dered against one, although plaintiff is not entitled 
to judgment agamst the other ® 

Where two defendants are sued jointly, and judg¬ 


es. NT—Sturman v Polite, 291 N 
TS 621 161 Misa 536 
54 C J p 587 note 12 
Separate valuations in verdict see 
supra S 283 

84i Colo—Jones v Messenger, 90 
P 64, 40 Colo 37 
54 aj p 587 note IS 
85. ND—Steidl v Aitken, 152 N 
W 276. 80 ND 281, L.R.A.1915E 
192—Smith v Willoughby, 188 N 
W 7, 24 ND 1. 

88. NJ—Nelson v Bock, 85 A. 1009, 
84 NJliaw 123 

87 NT—Karpas v Brussel, 229 N 
TS 528, 224 AppJDiv 33 
54 C J p 587 note 16 

88: Cal —iFTohn v Crocker First Nat. 
Bank of San Francisco, 70 P2d 
989 22 CaJ App 2d 246 
54 C J p 587 note 17 

89 Cal—Hill V Walsh, 287 P 119, 
105 CaLApp 195 

90. CaL—^Blohn v Crocker First Nat 
Bank of San Francisco, 70 P 2d 989, 
22 Cal.App 2d 246 
54 aJ p 687 note 19 


91. Kan.—^Mullaney v Humes, 29 
P 691 48 Kan. 368, 27 P 817, 47 
Kan. 99 

98. Utah—Knighton v Manning, 88 
P 3d 401, 84 Utah 1 

54 C J p 587 note 21. 

93. Cal—Cooke v Aguirre, 25 P 6, 
86 Cal 479 

94. Tenn.—Harris v Austell, 2 Baxt 
148 

95. NT—Karpas v Brussel, 229 N 
TS 628, 224 AppDiv 88 

Wla—Carrier v Carrier, 86 NW 
626, 71 Wls 111. 

96 Idaho —Pierce v Dangdon, 28 P 
401, 8 Idaho 141 

i54CJ p 688 note24. 

97 Aik.—Bryan v Akers, 7 S W 
2d 325. 177 Ark. 681, 58 A.Li.IL 1124 

98. Kbxl —Palmer v Meiners, 17 
Kan. 478 

54 CJ p 588 note 25 

99 Tenn.—BArgraves v Bbunllton 
Nat Bank, 184 fi W 2d 897, 27 Tenn. 
App 656. 


Summary remedies for enforcement 
of liability on replevin bond see 
inffa 9 824. 

Where the bond does not oomply 
with the statatSf Judgment may not 
be entered against the surety there¬ 
on in the replevin action.—Wald v. 
Mitten, 282 NW 684, 229 Wls 898 

1. Ark.—Chandler v Smith, 84 Ark. 
627 

Colo—Meyer v White, 85 P 879, 4 
Colo App 842 

S. Kan.—Ream v McElhone, 81 P 
1075, 50 Kan. 409 

Pa.—^Hulett V Patterson, 8 A. 917, 6 
Pa.Ca8 22 

8. Okl —^Lenau v Hobart Hbme 
State Bank, 216 P 898, 91 OkL 
227 

54 C.J p 588 note 28 

4. HL—Damm v Bowman, 172 HI 
App 546 

Mich.—West Michigan Sav Bank v 
Howard, 18 NW 199, 62 Mich. 428 

I 5. Iowa.—Carothers v. Van Hagen, 
i 2 Greene 481* 
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mcnt goes agamst plaintiff^ it is proper to reader a 
joint juc^ment in favor of defendants,® unless one 
defendant fails to claim any interest m the prop¬ 
erty, 7 or unless the mterest of each defendant is 
separate,® and m a joint replevm suit there may be 
judgment for one plaintiff and agamst another® 
In replevin agamst several defendants, the court 
may adjudge the return of the goods in favor of 
such of defendants as are entitled to a return and re¬ 
fuse it as to the others,^® so that on a verdict for de¬ 
fendants m replevm, where one of several defend¬ 
ants disclaims, the judgment may be for the other 
defendants or the judgment may award a part 
of the property to each of two or more defendants i® 
It has been held that a judgment against plain¬ 
tiff should run in favor of the sheriff from whose 
possession the property was taken under the wnt, 
although the judgment creditor under whose execu¬ 
tion the shenfE took possession is also a party de¬ 
fendant!® 

§ 243 - Conformity to Pleadings, Issues, 

Verdict, and Findings 

A judgment In replev!n must conform to the plead* 
Inge, lesues, and proof, and also to the verdict snd 
findings 


A judgment m replevm must conform m all sub¬ 
stantial particulars to the pleadings,!* issues,!® 
and proof,!® and also to the verdict!^ and finding^!® 
Crtnerally, the judgment is limited to the relief 
claimed in the pleadings,!® so that, under a declara¬ 
tion in replevm alleging a stated amount to be the 
value of the property, it is error to enter judgment 
for a greater sum,®® and, where the verdict assesses 
the value of the property replevied or the damages 
for Its detention at a sum greater than that alleged 
m the petition, and no amendment is made or asked, 
judgment should be entered only for the sum stated 
m the petition.®! In some junsdictions the court 
is empowered, under a prayer for general relief 
and for special rehef as well, to extend the relief 
specifically prayed for or to give such other rehef 
as is warranted by the allegations of the complaint®® 

Where the relief awarded exceeds that claimed 
m the pleadings, plamtiff, by consenting to a reduc¬ 
tion, may have judgment entered in form producing 
the same result as if the verdict had been correctly 
rendered.®® While a judgment for the return of 
property m a replevin suit, under a verdict which 
fails to find the value of the property to be returned, 
is erroneous, m the absence of an appeal therefrom. 


e. Cal.—Myara v Moulton, IS P 

505, 71 Cal 49S 

Or—Batson v Buckler, 46 P 76S, 
20 Or. 225 

7 Iowa.—Jandt v Potthast, 71 KJW 
216, 102 Iowa 228 

& Mlcb.—Sweetzer v Mead, 5 Mich. 
107 

88 G.J p 1118 note 13 [c] (5) 

Wliara defandaata olalm title, one 
aa asalgiiM and the ot3ier as pfoxoSiaa- 
•r Arom Usn, it ia error to enter a 
money Judgment In their favor Joint¬ 
ly—Redpath v Brown, 89 NW 61, 
71 Mich. 258 

9 Ind.—Hamilton v Browning, 94 
Ind. 842 

la DC—Wall V De Mitldewicz; 9 
AppDa 109 
64 CU p 588 note 84. 

11. Mo—Blacher v Johnson, 74 Mo 
App 64. 

19 Neb—PUger v Marder, 76 NW 
559, 56 Neb. 118 

19. Fla.—Bryant v Godfrey, 40 So 
8d 888. 

lA NT —^Sarflnkel ds Steinberg Cor¬ 
poration V Bandlers Sutphin, Inc., 
299 NTS 586, 252 AppJDiv 868 
BX—Petrucelli v Ginsberg, 14 A.2d 

506. 65 B.I. 167. 

64 CJS p 588 note 88 

judgment held supported by plead- 
Jugs 

Ey.—Weiaenberger v Corcoraq, 121 
SW2d 712, 875 Ey 822. 


15. Colo—Stevenson v. Brott, 102 
P 614, 46 Cblo 58 

54 C J p 588 note 89 
PlaiatUPa admission, that part of 
goods seized belonged to defendant 
did not take them out of case and 
preclude a Judgment for their re¬ 
turn or value where the property was 
not redelivered to defendant.—Hall 
V Smedley Co, 151 A. 821, 112 Conn. 
116 

16. NT—MUler t O’Brien's Fire¬ 
proof Storage Warehouse 888 N 
TS 866, 848 AppJDlv 761. 

54 CJ p 588 note 40 
Judgment for value in the altema/- 
tive may not be rendered in the ab¬ 
sence of proof or admission of Its 
valua 

Mo—^Unlon House Furnishing Oo v 
Woods, App, 89 SW2d 448 
Okl—Miller y Wantland, 148 P8d 
807, 198 Old 851 149 A.IJR. 1025— 
Jones V Big Three Welding Baulp- 
ment Co, 107 P2d 1015 188 Okl 
280—MitcheU v Dadaa, 80 P8d 179. 
167 Okl. 890 

64 O J p 688 note 40 [a] 

Award of more 

ages must be supported by evidenoa 
—Zook V Dempsey, Ohio App, 61 
NJB12d 638. 

17. NC—Carroll v Alston, 1 SlL2d 
124, 814 NC 849 

54 GU p 688 note 41. 

Altemativa Judgment 
A general verdict finding for plain¬ 
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tiff and the value of the property is 
sufficient to support a Judgment in 
the alternative for a return of the 
property or Its valua 
CaL—Btdiepare v Aguirre 27 F 668, 
91 Cal 288 26 Am.S B. 180 
Utah.—Eunz v Nelson, 76 P2d 677, 
76 Utah 185, 115 A.IiH. 1822 
Interest 

If the Jury make no mention of 
Intereat in Its verdict, the ofllcer en¬ 
tering Judgment cannot Include in¬ 
terest.—Cary v Eyer, 107 So 684, 
91 Fla. 828 

1& CaL —Sidney v Wilson, 227 P 
672, 67 CalJLpp 282 
54 0 J p 589 note 48. 

19 Ind.—Hotchkiss ▼ Jones, 4 Ind. 
260 

64 aj p 689 note 48 
Scope of relief in replevin generally 
see supra I 289 

SOL Okl—Rucker v Campbell, 46 P 
2d 456,172 OkL 429 
54 CJ p 689 note 44. 

91. Neb—Eeraenbrock v Martin, 11 
NW 462, 12 Neb 874. 

64 Ojr p 589 note 45 

99. Or—Eersebner v Smith, 256 
P 196, 121 Or 469 

Tex.—Mission Auto Co v Aldape, 
dvApp, 206 S W 222. affirmed 
203 SW 41,109 Tex. 185 

98. NT—Toung v. WUlet, 81 NT. 
Super 486. 
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't IS not void, and in such case, if the party recover¬ 
ing elects to have the ^property returned and demands 
the same, he is entitled to receive itM and, where 
an error has been made m the form of a judgment, 
by which its scope has been enlarged, or its amount 
increased beyond that plainly authorized by a ver¬ 
dict, referee’s report, or decision of court, Ae judg¬ 
ment IS not void or inoperative, the error being an 
irregulanty merely which must be corrected, if at 
all, by motion in the court of original jurisdiction ^5 

Pleas necessary for return or danusges The right 
of property must be put m issue 1^ defendant to 
justify a judgment in his favor for the return of 
the property Although a plea of property m a 
third person has been held to justify judgment for 
a return, as discussed infra § 250, as a general rule 
it IS error to render judgment awarding a return of 
the property to defendant under a plea of non cepit 
alone,27 or of non detmet alone,®® or on issue joined 
on pleas of non cepit and non detmet,®® but under 
some statutes the plea of non detmet puts in issue 
not only the detention of the goods, but also the 
property of plaintiff therem, and justifies a judg¬ 
ment for a return.®® 

If the nght of property is put m issue by defend¬ 
ant, on issue being found for him, it has been held 
that he is entitled, whether prayed for by the plea 
or not, to a judgment for a return,®^ or an alterna¬ 


tive judgment for a return of the property or its 
value,®® but under some statutes, unless defendant 
claims a return of the property m his plea or an¬ 
swer, he may not have judgment for a return of the 
property,®® or an alternative judgment for a return 
of the property or its value,®^ or a judgment for its 
value®® Where the evidence fads to show the 
delivery of the property to plaintiff, a general find- 
mg for defendant unll not support a judgment for 
the return of the property,®® but the general rule 
is that in replevin, where a plea m abatement is 
sustained, defendant is entitled to judgment for the 
return of the property ®^ 

Where the property has been taken from defend¬ 
ant and dehvered to plaintiff, and judgment is ren¬ 
dered for defendant, it has been held that he may 
not recover damages unless a claim therefor is set 
up m the answer,®® but imder some statutes the rule 
IS otherwise ®® 

§ 244 -Amendment and Correction 

General rules as te the amendment and correction 
of Judgments have been applied to Judgments In re¬ 
plevin 

The rules relating to amendment and correction 
of judgments m actions generally have been ap- 
phed to judgments m replevm.^® Thus the court 
may, on proper notice to the parties,modify or 


Mo—state v Dunn, 60 Mb 64 | 

aSb NT —Corn Esch. Banlc v. Blye. 
23 NE. 805, 119 NY 414. 

28. IlL—National Contract Purchase 
Corporation, 264 ULApp 63 
Kotioa for Judgment of return 
After a decision for defendant, de¬ 
fendant must Ale a motion for a Judg¬ 
ment for return—Archer v ^na 
Gas. Co, 65 A.2d 135, 143 Me. 64 
Wlisire defendant AM no plead, 
personal Judgment against 
plaintlfC was unauthorized.—C L T 
Corp V Thompson, 169 SW2d 820, 
293 Ky 637 
TTsoxy 

HI —National Contract Purchase 

Corporation v McCormld^ 264 El. 
App 63 

27 EL—Underwood v White, 45 EL 
437 

54 CJr p 590 note 52 

28. Aria—Nels v GiUen, 27 ArJc. 184. 
54 C.J p 690 note 58 

28 EL—National Contract Purchase 
Corporation v McCormld^ 264 El 
App 68 

54 CJ p 590 note 54. 

80. Wls —(Ford V Ford, 3 Wia. 399 
54 cur p 690 note 55. 


81. Mass—^D'Arey v Steuer, 60 N 
E. 405. 179 Mass 40 
54 CJ p 590 notes? 

88 . Kan.—Deford v Hutchison, 2 
P 60 45 Kan. 882 

Ky—^Bates v Buchanan, 2 Bush 117 
33. Mont.—^Fergus Motor Co v 
Schott, 26 P2d 865. 95 Mont. 245 
NY—Hoffman v Hoffman, 40 NTS 
2d 871, 266 AppJDiv 724—Eosen- 
blatt V Nledermayr Pattern & 
Mach. Works, 70 NYS 2d 902. 

54 CJ p 590 note 59 
Pleading facts showing right to pos- 
sessioiL 

Statute is complied with by plead¬ 
ing tSLCta showing defendants right 
to retain possession, since such 
pleculing is regarded as equivalent to 
a demand for a return.—Bruce v 
Churchman, 132 P 2d 8 , 55 CaLApp.2d 
850—54 C J p 590 note 59 [a]. 

86 . Cal—Floyd v Rlskln, 77 P2d 
288, 25 CaLApp2d 297 
64 CJ* p 590 note 60 
AUsgatloa that pr op e r ty was la 
his possessloa is not required, it Is 
sufficient that the answer prays for 
the recovery of jKMuesslon or its 
valua—Woodruff v Benbow, 5 P 2d 
73, 113 CaLApp 818 

86 . Mo—Franklin lee Cream Corp 
I V Kaufman, App, 170 SW 2 d 990 
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—Wheaton Motor Co v. Duckett, 
App, 120 SW2d 196 
64 C J p 690 note 6 L 
86 . Ind—^McKeal v Freeman, 25 
lod. 151—Conner v Comstock, 17 
Eld. 90 

87 Conn.—Walko v- Walko, 29 A. 

248, 64 Conn. 74. 

64 C J p 691 note 66 . 

88 . Mo—Franklin loe Cream Corp 
V Kanfinan, App., 170 SW2d 990 
54 C J p 590 note 62 
89 Neb—Schrandt v Young, 86 N 
W 1085, 62 Neb 264. 

54 OJ p 590 note 68 

40 , —Fulton Loan Service No 
2 V Colvin, App, 81 SW2d 878 

41. NY—Brown v Hardle, 28 NY 
Super 678 

Amendment at same term without 
Botloe 

Judgment In replevin action is not 
void because amended at term of 
court at which rendered without 
notice of application.—White Auto¬ 
mobile Co V Hamilton, 226 P. 687, 
SlWyo 890 

Sureties on redsUvery bond are not 
entitled to aotloe of application for 
modlAcation of Judgment in replevin 
suit not being parties thereto — 
White AutomobJle Co. v. Hamilton, 
supra. 
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correct the judgment so as to mold it m con¬ 
formity with the verdict or findings,or with the 
sheriffs return.^® A judgment absolute for the 
value of the property may be amended to a judg¬ 
ment m the alternative,^^ and a judgment simply 
for costs may be amended to a judgment for a 
return of the property and costs*® or to an altema^ 
tive judgment*® A judgment for a return may be 
modified to one aifirmmg plaintiffs possession,* ^ 
or a money judgment may be modified to one for 
possession of the property *® A judgment for the 
return of the property and its value may be cor¬ 
rected to provide for the return of the property 
or Its value,*® and a judgment valuing the property 
in gross may be corrected to show the separate 
value of each item.®® 

Where plaintiff does not cla^m delivery of the 
property, and, notu'ithstandmg, a judgment m the 
alternative for a return or for the value is entered, 
plaintiff may be permitted to amend the judgment®^ 
An amendment will not be allowed where the judg¬ 
ment in its resulting form would be unwarranted by 
the verdict or not m accordance with the statute in 
force at the time of rendition of the original judg¬ 
ment,®® and where defendant waived a return of 
the property and took judgment for its value, he 
may not subsequently be permitted to have the judg¬ 


ment amended to mclude an award for the return 
of the property ®® It has been held that the judg¬ 
ment may not be amended at a subsequent term of 
court so as to make substantial changes,®* although 
the court may correct mere matters of form at a 
subsequent term on notice to the opposmg party ®® 

Proper mode of correcting a judgment is by mo¬ 
tion and not by appeal,®® although under certain 
statutory provisions such correction may be made 
on appeal ®7 

§ 245. Judgment by Default 

As In the case of other civil actions, judgment by 
default may be rendered In replevin, and such a judg¬ 
ment may generally be set aside for good cause 

As m the case of other civil actions, judgment by 
default may be had in replevm,®® and generally 
may, for good cause, be set aside ®® A judgment 
by default may be rendered for want of a sufficient 
affidavit of defense,®® and may be entered before 
the return day of the wnt,®i but, in order to au- 
thonze a default judgment for failure to file an 
affidavit of defense, plamtiff must proceed as au¬ 
thorized by statute ®2 A default judgment may also 
be rendered for failure to amend a pleading within 
the time allowed by statute*®® It has been held that 
a default judgment may not be entered against a 


43. us—Reilly V Hunnan, CC 
DC.. 20 FCa8Noll,672. 1 Hayw 
&H. 9 

Iowa.—Hart v Wood, 209 NW 480. 
202 Iowa 58 

43. Wash.—Dare v Hall, 260 P 106, 
141 Wash. 889 

44. Minn.—Berthold v Fbx. 21 Minn. 
51 

54 CUT p 591 note 71 

45. Han.—Sumner v Cook. 12 Han. 
162. 

46. Han.—Oklahoma State Bank v 
HickUn. 164 P 257. 100 Han. 801. 

47 NY—Fischer v Cohen, 48 N 
TS 775, 22 Misc 117. 27 NY Civ 
Proa 189 

4& NY—Beinert v Tivoli. 116 N 
YS 4. 68Mlsa616 

49. Mo —Fulton Loan Service No 
2 V Colvin. App, 81 S*W2d 873 

50. Miss.—Roberts v International 
Harvester Co 179 So 745. 181 
Miss 440, suffffeation of error over¬ 
ruled 180 So 747, 181 Mias 440 

51. NY—Aldrich v Thiel 8 Code 
Rep 91. 

63. Fla.—McGrlfl v Reid. 19 So 
339. 87 Fla. 51 

58. Neb—Miller v Daly. 76 NW 
447, 65 Neb 77L 

54, HI—^Llll V Stookey, 72 Ill 495 

54 CUT. p 591 note 79 


55. Mo—^B\ilton Loan Service No 2 
V Colvin, App, 81 SW2d 878 

54 C J p 591 note 80 

56. NY—Ingersoll v Bostwick, 22 
NY 426—Younsr v Atwood. 6 Hun 
234 

57 NY—^Levy v Hohwelsner. 91 
NYS 652, lOlAppDiv 82 
54 C J p 691 note 82 

58. US—Phoenix Mut Life Ins Co 
of Hartford. Conn., v Reich. DC 
Pa.. 75 F Supp 886 

Fla.—State ex rel Friedrich v How¬ 
ell, 28 So 2d 158 156 Fla. 168 
54 C J p 691 note 84 
Jud^rment on dismissal or nonsuit 
see supra 5 189 et sea 

59 US —Phoenix Mut Life Ins Co 
of Hartford, Conn, v Reich, DC 
Pa., 75 F Supp 886 
54 C J p 691 note 85 
DeUherate default 
Where failure to die answer in 
replevin action is not due to an over^ 
siffht, an unintentional omission to 
act. or mistake of the riffhta and 
duties of defendant, but is based on 
result of decision after due delibera¬ 
tion not to defend, judgment by de¬ 
fault cannot be questioned.—Phoenix 
Mut. Life Ins Co of Hartford. Conn., 
V Reich, supra. 

▼aoattoa held improper 

(1) A default judgment entered in 
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replevin action was improperly va¬ 
cated on ground that plaintiff had 
failed to file a motion to vacate an 
order of dismissal of replevin ac¬ 
tion previously entered, where order 
of dis mi ssal was void.-^tate ex rel 
Friedrich v Howell. 28 So.2d 158, 
156 Fla. 168 

(2) Setting aside of final judg¬ 
ment. after default, by county judge 
who rendered judgment on ground 
that judgment was rendered without 
a jury was error, since judge had 
authority to enter judgment without 
a jury—State ex rel Friedrich v 
Howell, supra. 

69. U S —Phoenix Mut. Life Ins Co 
of Hartford. Conn., v Reidli. DC 
Pa.. 75 FSupp 886 

Pa.—Fisher v Blair, 21 Pa.Di8t. A 
Co, 73, 60 MontgCo 112—Friel- 
Bemheim Co v Simons. Com.Pl 
47 Dauph.Co 57 
64 C J p 591 note 86 
Suspension of use of allidavit of de¬ 
fense generally see Pleading 9 177 

6 L Pa.—Grlesmer v Hill, 74 A. 429. 
225 Pa. 545 

68 , Pa.—Wildoner v Dodson, 41 Pa. 
Co 89 

54 C J p 691 note 88 

68 . Iowa.—Peterson v Hissell, 125 
NW 808, 148 Iowa 516. 
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party who has entered an appearance,®^ although, 
tinder some statutes, the proper procedure for the 
entry of a default judgment calls for plamtiff first 
to file a common appearance for defendant®® 

Under some statutes, m order to sustain a default 
judgment, the affidavit in the ^'ause must be veri¬ 
fied.®® In the absence of a statute to the contrary, 
in replevin agamst several defendants, some of 
whom were not served and none of whom appeared, 
final judgment may not be entered against defend¬ 
ants m default until the issue as to the other de¬ 
fendants is disposed of ®7 A judgment by default 
in replevm for more than the amount claimed in 
the petition and mdorsed on the summons is er¬ 
roneous,®® but may be permitted to stand on remis¬ 
sion of the surplus ®® 

Effect Although defendant’s default operates as 
an admission of plaintiffs cause of action,^® and as 
a forfeiture of any counterbond given by defend- 
ant,7i imder the practice prevailing in some jurisdic¬ 
tions, plaintiff IS not entitled to any particular money 
judgment thereby, but must either proceed to re¬ 
cover the goods by a wnt of return or sue out a 
wnt of inquiry for an assessment of damages.^® A 
judgment by default is of no effect as against cme 
who was neither a party to the action nor m pos¬ 
session of the property to be replevied^® 

§ 246. Judgment on Offer 

Statutoiy provisions relating to Judgments on offer 
have been held applicable to an action of replevin 

Statutory provisions relating to judgments on offer 


have been held applicable to an action of replevin.^® 
An offer of judgment and its acceptance constitute 
a contract,^® and the acceptance and entry of a 
judgment on a general offer conclude plaintiff from 
bringing a new action for any part of the property 
embraced m the judgment.^® A mere nominsd de¬ 
fendant has no nght, without the knowledge or con¬ 
sent of the real party m interest, to make a stipula¬ 
tion for dismissal of the smt without judgment for 
the return or value of the property, unless the real 
party in interest has refused to mdemnify him ,*^7 
and when he is indemnified a judgment awarding 
the property to claimant, entered m pursuance of an 
offer by the nominal party at claimant’s instance, 
without die knowledge of the real party in interest, 
will be set aside on motion.^® An offer made after 
a return of the property to plaintiff, to allow judg¬ 
ment for damages for detention, with costs, without 
adjudging the title to the property, is insufficient for 
any purpose 7® 

§ 247 Partial Recovery 

Where the plaintiff prove# title to only part of the 
property, he may have judgment for eueh part and the 
defendant may have judgment for the return of the bal¬ 
ance 

Plaintiff may have judgment according to the ex¬ 
tent of his title proved,®® and if, on an issue as to 
plaintiffs title, he pro\es title to only a part of the 
property, he is entitled to a judgment for such part 
and defendant may have judgment for a return of 
the other part®i Where plamtiff replevied prop¬ 
erty in the possession of a sheriff, delivered part to 


64i Miss.—Barlow v Serio, 98 So. 

356, 129 Miss. 876 
54 C J p 692 note 91. 

68 . US —^PhGBnix Mat. Life Ins Co 
of Hartford, Conn, v Reich, DC 
Pa., 75 F Supp 886 
66 . HI.—Elehoe v Rounds, 69 Ill 
351. 

67 Tenn.—Only ▼ Dickinson, 6 
Coldw 486 

68 . Ohio—Rhodenbaugh v Carey, 2 
Ohio Dec., Reprint, 162, 1 WeatLi. 
Month. 699 
54 C.J p 592 note 94 
AUegatioiLs as to spacial Oanages 
The court was not authorized to 
enter other than a nominal judgment 
for damages for wrongful detention 
of property, In absence of allegations 
in complaint that would permit ad¬ 
mission of evidence of special dam¬ 
ages—^Borslund v Anderson, 108 P 
2d 28, 106 Colo 288 

69 Ohio—Rhodenbaugh v Carey, 2 
Ohio Dec., Reprint, 162, 1 West-L. 
Month. 699 

76l Mass —Standard Varnish Works 


V Cushing, 89 NE 168 202 Mass. 
576 

Pa.—Chestnut v Reese, 16 PaJ>ist 
611. 

Title to property 

Irregularly entered default Judg¬ 
ment in reple\in for possession of 
life policy did not finally adjudicate 
title to such polic> —Phcenlz Mut 
Life Ins Co of Hartford, Conn., v 
Reich, DCJPa., 76 IF Supp 886 
7L Pa.—Chestnut v Reese, 16 Pa. 
Diat 511 

Liability on redellvery bond gener¬ 
ally see infra i 806 et aeg 
78. Pa.—National Theatre Supply 
Co V Mishler Theatre Co, 167 A. 
824. 812 Pa. 250 
54 aj p 692 note 99 
7& Fa.—^Packard Motor Car Co v 
Mazer, 77 Pa.Super 848 
74i NY —Shepherd v Moodhe. 44 
NE. 968, 160 NT 188 

75. NT—Shepherd v Moodhe, su¬ 
pra. 

76. NY—Shepherd v Moodhe* su¬ 
pra. 

64 OJ p 592 note 6. 


77. Mich.—Casper v Judge Kent 
ar CL, 7 NW 816, 45 Mich. 261 

54 CJ p 592 note 6 

78. NT —Carter v Stevena^ 8 NTS 
217, 4 Silv Sup 4 

64 C J p 692 note 7. 

79 Minn.—Oleson v. Newell* 12 
Minn. 186 

9a Mont—Collier v Fitzpatrick, 48 
P 1103, 19 Mont 562 
64 OJ p 592 note 10 
Verdict awarding partial reco% ery 
see supra 8 227 

Value reco\erable by one having spe¬ 
cial interest see infra 9 272 

81. Or—Lebb v Peabody. 205 P. 819, 
108 Or 405 
54 CJ- p 592 note 11 
Apportionment of damages see Infra 
5 286 

Oar aaad motor 

Where plaintiff proves his right to 
the possession of the car but not of 
the motor, he is entitled to the car 
or its value exclusive of the motor 
—Sapp V Hartford Fire & Marine 
I Ins. Co, 206 P 814, 86 OkL 87. 
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tile true ouTiers, and established his claim to the 
balance, it has been held that a judgment m his 
favor for that jiortion of the property is not proper 
where the owners of the other portion of the prop¬ 
erty were not made parties to the action and, 
where the property replevied has been delivered to 
plamtiff under the wnt, it is error to render judg¬ 
ment for him for part of the property, leaving de¬ 
fendant to his remedy on the bond as to the rest, 
m respect of uhich the court finds that for uant of 
testimony it is unable to determme the rights of the 
parties ^8 

§ 248. Election between Recovery of Proper¬ 
ty or Value 

Under the practice prevailing In some jurisdictions, 
the prevailing party In an action of replevin may elect 
to take judgment for the return of the property or for 
Its value, at his option, where he Is not In possession 
of the property 

Ordinanly a judgment in r^levm for the value 
of the property is conditioned on failure or inabihty 
to secure a return of the property, and the pre\ ail¬ 
ing party is not entitled to elect between a return of 
the property or its value,^^ but, under the practice 
prevaihng m some junsdictions, the prevailing party 
may elect to take a judgment for the return of the 
property or for its value *5 Thus where defend¬ 
ant retains possession of the property, plamhif, on 
a findmg m his favor, may, under some statutes, 
either take a judgment for a return only,^* or waive 


a return of the property and elect to take a judg¬ 
ment for Its value,^^ and on plaintiffs election the 
court may properly render a simple money judg¬ 
ment in pursuance of such election.** Where plain¬ 
tiff IS m possession of the property at the time final 
judgment is rendered, he may not elect to take a 
judgment for va}ue, but is confined to a judgment 
affirming his nght of possession ** 

Where plaintiff is m possession of the property, 
defendant, on a finding m hxs favor, may also, 
under some statutory provisions, elect to take a 
judgment for a return of the property or waive a 
return and take a judgment for its value,** and 
such nght to a money judgment in lieu of the prop¬ 
erty is absolute.*^ A statute permitting an elec¬ 
tion by defendant has been held inapplicable to 
a defendant who has but a special mterest in the 
property,** but it has also been held that a defend¬ 
ant having a hen on the property is entitled to a 
judgment for the amount of his hen or for the re¬ 
turn of the property until his hen is paid, at his 
option ** It is not necessary that a party exerase 
his option before the finding is made, it bemg 
suffiaent if he exerases it when judgment is tak¬ 
en,*^ and It has been held that the waiver of the 
nght to have a return of the property need not ap¬ 
pear of record, the acceptance of a verdict for its 
value bang m effect an election,*® but other au- 
thonty IS to the contrary ** 

Alternative judgments are discussed mfra § 251 


88 i Wis—Wilde v Pascheo, SO N 
W. 279, 67 Wls. 90 

8 & Bak.—Jandt v South, 47 NW 
779, 2 Dak. 46 

sa Minn,—French v Glnshura, 69 
X’W 189, 57 Minn. 264. 

54 C.J p 594 note 2a 

85. Arlz.—Coffey v WUllams, 210 P 
2d 959, 69 Aria. 126 

W1&—^Mellen Produce Co v. Fink, 
278 MW 638, 226 Wia. 90 
Option to return property or pay its 
value In satisfaction see Infta fi 
254 et seu 

PossessioiL hy xeason of forthooxniiia' 
hood 

Where defendant is in possession 
of property at date of trial of re¬ 
plevin action, plaintU^ If successful, 
is entitled to alternative Judgment 
for value of property or its return, 
regardless of how defendant came 
into possession, although statute 
speaks of alternative Judgment 
against defendant In possession by 
reason of a forthcoming bond.—Cof¬ 
fey V. Williams, 210 P 2d 969^ 69 Arlz. 
126. 


86 . Mo—8t. Louis Dnlon Trust Oo 
V Merritt, 189 8W 824, 158 Mo 
App 648 

N J —General Motors Acceptance 

Corporation v American Surety Co 
of New York, 157 A. 98, 108 NJ 
Law 229, rule to show cause dis¬ 
charged 172 A. 905, 113 NJLaw 
139 

87 Iowa.—Prehn v Eindig, 282 N 
W 812 

Mich.—United Store fixture Co v 
Grubiak, 284 NW 602, 287 Mich. 
671 

N J —General Motors Acceptance 
Corporation v American Surety Co 
of New York, 167 A. 98, 108 NJ 
Law 229, rule to show cause dis¬ 
charged 172 A. 905, 113 NJJLaw 
139 

54 GJr p 698 note 18. 

88. Mo —Wooldridge Quinn, 70 

Mb 870. 

89. Arlz.—Smith v 'Southwest Lum¬ 
ber Co., 208 P 886, 28 Arlz. 27L 

90. Mich.—Lynch v National Ac¬ 
ceptance Co of Chicago, 46 NJW 2d 
408^ 829 Mich. 615-^nlted Store 
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Fixture Co v Grubiak, 284 NW 
602, 287 Mich. 671 

Mo—^Bostic V Workman, 81 SW2d 
218, 224 MoJlpp 645. 

54 CLJ p 598 note 22 
BUectlon by defendant on dismissal 
or nonsuit see supra 9 197 
Faot that plaintiff did not obtain 
possession by repleviii, but other¬ 
wise, does not prevent the applies^ 
tion of the rule stated In the text— 
Wald V Mitten, 282 NW. 684^ 229 
Wls. 898 

9L Iowa.—Cable Co v Mmer, 155 
NW 820, 178 Iowa 884 

9S. N J —Schnltzer v Russell, 80 A. 
988, 81 NJLaw 146 

98* Mo—^McCluskey v De Long, 198 
S.W2d 678, 289 Mo App 1026 

94. Wls.—Bless v Delies, 45 Wls 
662 

54 OJ p 598 note 25. 

95. Ark.—Hill V Fellows, 25 Ark. 11. 

96. Mich.—Adams V. Champion, 81 
Mich. 288 

54 C.J p 698 note 27* 
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§ 249 Return of Property 

The prevailing party Is ordinarily entitled to a Judg¬ 
ment for the return of the property unless he Is already 
In possession, but a judgment for the defendant for a 
return should not be rendered where he has no Interest 
In the property or Is not entitled to Its possession 

Since, as discussed supra § 4, the pnmary object 
of an action of replevin is the possession of the 
property, the pnmary relief is a judgment awaroing 
or determimng the possession of the propertj-^* 
Whether judgment for a return of the property 
should be rendered is determinable according to the 
state of the facts at the time judgment is entered.^^ 
Ordmanly, on a finding in favor of plamtiffS^ or 
defendant,^ a judgment for either should include an 
order for the return of the property', but it is not 
essential to the vahdity of a judgment for defendant 
that it provide for the return of the property ^ A 
judgment for defendant for a return should not be 
entered where he has no interest m the property or 
IS not entitled to its possession,® or where plain- 
tifFs action is defeated solely by reason of its pre¬ 
mature commencement,^ or where in equity it shon'd 
not be rendered.® On plamtifFs failure to sustain 
the action, a defendant whose interest is only spe¬ 
cial or limited may be entitled to a judgment for 
the return of the property ® An ofi&cer is entitled to 
a judgment for a return of the property replevied 
from him while holdmg it under legal process, such 
as a distress warrant, an execution, or an attach- 
ment,7 unless pendmg the action the debtor’s mter- 
est m the property expires ® 

A return may not generally be ordered to one from 


whom the propert> was not taken,® but it has been 
held that a defendant is entitled to a return where 
he was not onlj' entitled to possession, hut would 
have been in possession m a short time except for 
the issuance of the wnt^® WTiere the property 
has not been seized under the ^v^t of reple^-in, the 
only judgment \\hich may be rendered is for the 
^alue of the property and damages for its deten- 
tion,ii and judgment for possession of the property 
may not be rendered,^® even though the property is 
mtroduced as e\udence on the trial of the action 

Where there has been no actual change of pos¬ 
session or where at the time of judgment the pre- 
Aaihng party is already in possession, a judgment 
for a return is improper,!^ and a judgment afl5rmmg 
the nght of possession is proper i® 

§ 250 -Property Belonging to Third 

Persons 

On Issue being found for defendant on his plea of 
property In a stranger, he Is generally entitled to a re¬ 
turn of the property 

Since, as discussed supra §§ 80, 157, the general 
rule is that the plea of property in a stranger is 
good, on issue bemg found for defendant, he is 
generally entitled to a return of the property,^® 
without connecting himself with the nght of such 
person,^^ and on a general verdict for defendants in 
replevin, an order of the court for the restoration 
to him of the property replened is correct, although 
plamtiff may have produced evidence that it was 
owned by a third person, not a party to the suit, 
jointly with himself.^® A plamtifiF m replevin 


97 Neb—Baxstow v Wolff, 2S NW 
2d 890. 148 Neb 14. 170 ASLR. 118 

Juxisdiotloa 

In order to have a Judgment Tor the 
restitution of property entered, an 
application for it must be made in a 
court where the cause is pending, and 
which has Jurisdiction of the parties. 
—^Watkins v Dunbar, 149 NJS. 14, 
818 nL 174. 

98. NJ9.—American Steel & Iron Co 
V Wooster, 69 A.2d 841, 95 NJBL 
179 

99 ISL—Muse v Sharp App, 155 So 
800 

Maas.—Byrne v Gendreau, 180 NEL 
670, 279 Mass. 77 

Mich.—Sherman v WUllman, 82 N.W 
2d 476. 821 Mich. 845 
N T —Axwin Sportswear Co v Saler^ 
no. 77 NY 8 2d 486, 278 AppDlv 
882—Klmburg v Mayer, 278 NTS 
67,151 Mise. 496 

Utah.—Kuns v Nelson, 76 P2d 677, 
94 mah 185. 115 JLIjJL 1821. 

54 CU. p 594 note 81. 
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1 . HI.—^Rogers v Trudzlnski, 67 N 
E.2d 427 829 ni App 179 

64 OJ p 594 note 32 

Pleading required to support Judg>- 
ment for return see supra S 248 

8 . Mass.—Commercial Credit Corpo¬ 
ration T Elowers, 185 NE. 80, 282 
Mass 816 

5. SD—Sioux Falls Motor Co ▼ 
Styke, 236 NW 111, 58 SLD 101. 

64 OJ p 595 note 47 

^ Mass.—Martin v Bayley 1 Allen 
881. 

6 . Me—Bath v Miller 63 Me. 808 

9. NJ—Blanos ▼ Eastward Realty 
Co., 181 A. 144, 116 N JXaw 1. 

54 CU p 594 note 86. 

7 Okl—Acre v Hart, 117 P2d 116, 
189 Okl 849 

7t.—Ramsey v McDonald, 184 A. 691, 
108 Vt. 180 

54 CU p 694 note 87, p 595 notes 88. 
89 

8. Mass.—Wheeler v Train, 4 PJdE. 
188 

i64CU p 695 note 40. 
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9 Or —Ontario Nat. Bank ▼ Rouse, 
52 P 2d 176. 152 Or 71. 

64 CU P 596 note 50 

10. Mass.—Standard Tarnish Works 
V Cushing. 89 NH. 168, 202 Mass. 
676 

54 CJ P 595 note 51. 

UL DC—Byrne v Tabet MunApp., 
50 A.2d 816 

Preliminary seizure as necessary in 
action of replevin see supra S 98 

IS. DC—Byrne v Tabet. supra. 

18. DC—BS’Tne v Tabet, supra. 

14. OkL—^Marrinan v Knight, 54 P 
656, 7 Okl 419 

64 CU p 595 note 48 

15 . Minn.—Iieonard v Maglnnis; 26 
NW 783 34 Minn. 506 

54 G J p 695 note 44 

16. Minn.—Doomis v Youle, 1 ayOnm. 
175 

54 CJ P 595 note 58 

17. Minn.—Doomls v Toule, supra. 

18. CaL—Waldman y Broder, 10 Cal. 
I 378. 
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found to be without title may be ordered to return 
the property to the one from whom it was taken, 
although the latter was holding simply m the right 
of the owner Where neither party is entitled to 
the property, a judgment that it be returned to 
the place from which it 'v^as replevied has been 
held proper 20 

§ 251. Alternative Judgments 

It Is now generally provided that Judgments In re¬ 
plevin shall be In the alternative, for a return of the 
property or for Its value 

In some jurisdictions, the common-law restric¬ 
tions on an action of replevin are still adhered to 
and the only judgment that may be rendered is 
for the possession of the property with damages 
for its unlawful taking or detention,but as a gen¬ 
eral rule, sometimes by virtae of statutoiy provi¬ 
sions, judgments in replevin should be entered m 


the altemative, for a return of the property or for 
Its value 22 Where the prevailmg party is not m 
possession of the property and it does not appear 
that a return cannot be had, the judgment should 
not provide merely for the value of the property^* 
or merely for the return of the property 24 Tlie 
provision for an altemative juc^^ent does not 
change the action to one of trover or trespass,2» 
but where the action is changed to one for dam¬ 
ages under statutes authonzmg such change, an 
altemative judgment is not necessary 26 

While it appears that some statutes are manda¬ 
tory so that a judgment m the altemative must 
be entered,27 other *atutes are regarded as being 
merely permissive26 and a judgment not in the 
altemative may be valid.26 It has been held that 
an absolute money judgment is warranted where 
at the time of trial it is shown that the propertj 
cannot be returned®® for the reason that the prop- 


19l ZIL—^tiioclmltt 7 Stockton, 31 HI. 
App 217 

so. in—MilhaJin r Sapp, 86 N‘B 2 d 
667, 838 111 App 12 

21. IT M.—Johnson v Terry, 149 F 2d 
795, 48irM. 258 

Betnm not posande 
At common law, before modification 
by Judicial decision and statutes, val¬ 
ue of article withheld could not be 
recovered in replevin action, although 
article had bean destroyed and could 
not be returned.—Kunz v Xelson 76 
P2d 677, 94 Utah 186, 115 AJL-.R. 
1322. 

Actioa without seisftre or bond 
Under statute authorizing replevin 
action without seizure of property 
and without posting of bond, only 
judgment authorized la for posses¬ 
sion of property and money Judgment 
may not be rendered.—Electric Serv¬ 
ice Bepair Co v Goldstein, 179 A. 
881 18 X JMisc. 474—^Tobln v Vogel, 
155 A. 876 9 X J Ulac. 867 

22 . Colo—^Barslund v Anderson, 108 
P 2d 33, 106 Colo 288 

La.—Kramer v Freeman, 3 So 2d 609, 
198 La. 244 

Miss.—Rawson v Blanton, 86 So 2d 
65. 204 Miaa 85L 

Mont.—Heiser v Severy, 158 P2d 
501. IIT Mont. 105. 160 A.L.R. 319 
Xeb —liOndis ATftft'h Qq v Omaha 
Merchants Transfer Co, 9 XTV 2 d 
198, 142 Xeb 389—Securities Inv 
Corporation v Krejoi, 260 XW 396 
128 Xeb 763 

JTT—Joseph T Ryerson & Son v A. 

V O'Donnell, Inc, 17 XE.2d 788. 
279 XT 109, reargiunent denied 
Joseph T Ryerson 6 b Sons v Sapi- 
ro 18 XE.2d 870. 279 XT 789— 
Garflnkel & Steinberg Corporation 

V Bandlers Sutphln, Inc., 299 XT 
a 586. 25$ App Dlv 858. 


XC—Boyd V Walten^ 160 SJBL 451, 
201 XC 878 

OkL—Security State Bank of Co¬ 
manche V Hubbard, 88 P 2d 16, 170 
Okl 502 

Utah.—Kunz V Xelson, 76 P2d 677, 
94 Utah 185, 116 A.LJa 1822 
54 CJ p 595 note 57, p 594 note 28 
[aj*—*42 CtJ p 755 note 42 
Right of prevailing party to elect to 
take Judgment for return or for 
value see supra § 248 

Fnzpose of altemative Judgment 
An altemative Judgment in replev¬ 
in action la for the purpose of fixing 
the value so as to afford a measure of 
relief if the property cannot be re¬ 
turned, the provision of the statute 
providing for a money Judgment 
when a return cannot be had is in 
derogation of the common law and 
Is a remedy which is available when 
the enforcing processes of the court 
fail to secure a return of the prop¬ 
erty—^Barstow v WolU, 26 XW2d 
890, 14& Xeb 14. 170 AJL.R. llg 

8 took subsozlptlon list 
An altemative Judgrment for forty 
thousand dollars. In case of default 
in obeying the order of the court to 
deliver a stock subscription list, was 
invalid, the subscriptions being on 
credit and the Judgment not recogniz¬ 
ing or reserving defendant's right to 
receive a oorresponding cunount of 
stock.—People’s Brewing Co v Boe- 
binger, 4 So 83, 40 LaJLnn, 277 

23. Fla.—Bryant v Godfrey, 40 So 
2 d 838 

XT—Channante Studio v Lobel, 56 
XTS2d 690 185 Mlsc. 266—Ver- 
mexaen v. Verbeeck, 47 XTe 2 d 
268 

XC—^Boyd V Walters, 160 SEl 461, 
201 X a 878 
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Utah.—Kunz v Nelson, 76 P2d 677 
94 Utah 185 115 A.LR. 1822 
54 C J p 596 note 58 
Where neither party was in posses- 
Sion of property, Judgment In altema¬ 
tive for possession or value was prop¬ 
er—^Breltman Auto Finance Co v 
Buffalo, 265 XW 36, 196 Miwn 369 
S4i. La.—Kramer v Freeman, 8 So 3d 
609, 198 La. 244 

NT--Carey v Wright, 270 XTS 
800, 150 Mlsc. 655 

Utah—Battle Creek Bread Wrapping 
Mach. Co V Paramount Baking Co 
89 P 2d 823, 88 Utah 67 
54 C J p 596 note 59 

85. ND—Steldl V Altken, 153 XW 
376, 80 XD 281, L.RJL1915E 192 

86 . Xeb—McCarty v Morgan. 96 N 
W 489, 2 Xeb (Unofl ) 274—Sloan 
V Fist, 89 XW 760, 2 Xeb (Unoff.) 
664 

87. Fla.—Johnson v Clutter Music 
House, 46 So 1 , 55 Fla. 885 

Xeb—Securities Inv Corporation v 
Krejei 260 XW 396, 128 Xeb 768 
XT—Hoeflich V Kreeger, 66 XTS 
2d 809, 271 APP Dlv 871, appeal 
denied 68 XTS 2d 428, 271 App 
Div 926—Carey v Weight, 270 X 
T S 800, 150 Mlsc. 655 

88 . Kan.—Johnson v Boehme, 71 P 
248, 66 Kan. 72, 97 AulSR. 857 

54 C J p 597 note 68 
89 Colo —Melnlck v Bowman, 79 P 
2d 868 . 102 Colo 884. 

OkL—^Morley v Bowline, 48 P 2d 129, 
172 Okl 178 
64 CJ p 597 note 69 
Fact that Judgment for value is va. 
oated as erroneous does not neces¬ 
sarily Invalidate provision of Judg¬ 
ment for possession.—Morley v Bow¬ 
line. supra. 

80 US—Oakes v Lake, Idaho 64 S 
Ct 18, 290 US 69, 78 L.Bd. 168 
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erty has been disposed of by the unsuccessful 
party,®! or has been destroyed,®® or is not in a 
proper condition to be returned.®® Likewise, an 
alternative judgment for the value of the property 
IS unnecessary where the property is in possession 
of the court,®^ or in the possession of the prevail¬ 
ing party,®® and the rule has been extended so that 
if It appears that the property is capable of deluery 
to the prevailing party, an alternative judgment for 
Its value IS not necessary ®® 

While it has been held that an alternative judg¬ 
ment for the \alue of the property is for the benefit 
of the prevailing party which he may wai\e,®* 
and that the losing party may not complain of 
the absence of such provision,®® it has also been 
held that either party ordmanly has the right to in¬ 
sist that the judgment be in the altemati\e®® 
Where the prevailing party takes a judgment for 
the value of the property only, it has been held 
that he waives the right to a judgment for its re¬ 
turn.^® 


In form the alternative judgment should be at 
least in substantial compliance with the form pre- 
scnbed by statute^! WTiile an alternative judg¬ 
ment does not necessarily decide that the success¬ 
ful party is the absolute and unconditional owner 
of the property,^® in order to warrant the entry 
of such judgment, it is necessary that the party be 
enttled to the possession of the property,^® but 
it IS not necessary that the property be delivered 
to plamtiff at the institution of the action to entitle 
him to such a judgment 

§ 252 Construction, Operation, and Effect 

A Judgmant !n replevin ordinarily determines noth¬ 
ing beyond the right to possession 

General rules have been applied m determining 
the construction, operation, and effect of judg¬ 
ments m reple\m actions^® Since the action of 
replenn is pnmanly possessory in its character, 
as-discussed supra § 4, a judgment m such action 
ordinarily determines nothing bejond the right to 
possession 4® While it has been held that a general 


Cal—Egan v Parka, 295 P 866, 111 
CaLApP 415 

Ind.—^Louls K. Liggett Co v Morris. 

178 KE 286, 96 In<LApp 625 
Utah.—^Kuns v Nelson, 76 P 2d 577, 
94 ntak 186, 115 A.L R. 1822 
54 C J p 597 note 70 
81. Cal—^Moskovlts v Le Francois, 
8 P2d 1049 121 CaLApp 810 
54 CLT p 597 note 71 
Sslivery by dheriff stayed 
Where plaintiff had title to auto¬ 
mobile and was entitled to its pos¬ 
session at time he issued writ of re¬ 
plevin, and sheriff replevied automo¬ 
bile in possession of defendants, and 
defendants prevented sheriff from de¬ 
livering automobile to plaintiff by ob¬ 
taining orders staying proceedings, 
plaintiff was entitled to value of au¬ 
tomobile at time of service of writ, 
less amount paid to him when auto¬ 
mobile was subseauently sold at pub¬ 
lic auction without plaintiff's knowl¬ 
edge or consent for storage charges 
which accrued while automobile was 
in sheriff's possession.—^Francis v 
Shore. 195 A. 918 129 Pa.Super 511. 

38. Neb —Richardson Drug Cb v 
Teasdall, 80 NW 488, 69 Neb 160 

S' Utah.—Eunz v Nelson, 76 P2d 
577, 94 Utah 185, 115 A.LJL 1822 
54 OJ p 697 note 78 
BepredatloaL in vain# 

(1) Where the property has sub¬ 
stantially depreciated in value, a 
money Judgment, rather than a Judg¬ 
ment for the return of the property 
or its value, is warranted. 

Colo—StartzeU v Bowers, 298 P 
691. 88 Colo 185 

Utah.—Suns v Nelson, 76 P2d 577, 
94 Utali 185, 116 A.L.R. 1822. 


(2) Where property had deteriorat¬ 
ed, court should determine whether 
under all the circumstances, includ¬ 
ing depreciation of the property, suc¬ 
cessful party should be required to 
accept return, and render Judgment 
in the alternative for the return or 
for the \alue thereof if property 
could be returned, and otherwise, if 
successful part} consents, for value 
at time of withholding possession.— 
Kunz V Nelson, supra. 

(3) Tender of depreciated proper¬ 
ty as sufficient to satisfy Judgment 
for return see Infra § 255 

34. Ark.—^Harris v Harris, 48 Ark. 
535 

35. Ind.—Conrad v Parks 44 N E 2d 
508, 112 IndApp 801 

Utah.—^Battle Creek Bread Wrapping 
Mach. Co V Paramount Baking Co, 
89 P2d 828 88 Utah 67—General 
Motors Acceptance Oorp v Lund, 
208 P 502, 60 Utah 247 
54 C.J p 597 note 76 
Alternative Judgmant for valua is 
improper where prevailing party has 
possession of property—^Lynn v Her¬ 
man, 165 P2d 54, 72 CaLApp 2d 614 
—Webster v Mountain Monarch Gtold 
Mining Co, 44 P 2d 646, 6 Cal App 2d 
450 

33. Cal —Beggs v Smith, 147 P 585, 
26 CaLApp 582 
54 C J p 597 note 76 

87 Tex.—Brady v Garrett, (nv.App, 
66 S W 2d 502, error dismissed. 

54 C J p 696 note 60 

88. Colo —^Barslund v Anderson, 103 
P 2d 28, 106 Colo 238 
Tex.—Brady v Garrett, Civ App., 66 
SW2d 502, error dismissed. 
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39 Utah.—Kunz v Nelson, 76 P2d 
577, 94 Utah 186, 115 A.L.IL 1822 

40 Utah.—Johnson v Dumell, 98 P 
2d 914, 98 Utah 487 

41. Cal —^Btehepare v Aguirre, 27 P 
668, 929, 91 CaL 288. 25 AulSH. 
180 

54 CJ P 596 note 66 
48. Kan.—Armel v Layton, 5 P 441 
88 Kan. 4L 

43. Cal—Washburn v BCuntington. 

21 P 805 78 Cal 578 
44b Mo —Gulath v Waldsteln, 7 Mo 
App 66 

45 Ark.—Garst v General Contract 
Purchase Corp, 201 SW2d 757« 
211 Ark. 536 
54 CJ P 597 note 78 
Motions by snrsty 

I Judgment rendered In replevin ac¬ 
tion was not affected or limited by 
refusal of court to either recognize 
or pass on motions filed by the sure¬ 
ty on the replevin bond, since the 
surety was a stranger to the action. 
—Pennington Grocery Co v Ortwein, 
88 P 2d 881, 184 OkL 501. 

Palhive to oomply with consent Judg¬ 
ment 

Fact that plaintiffs in replevin suit 
did not comply with implied terms of 
order did not modify or change bind¬ 
ing effect of consent Judgment or 
warrant its being set aside, but de¬ 
fendant might pursue any rights 
which he might have against plain¬ 
tiffs for their failure to comply with 
the order of the court which rights 
arose subsequent to rendition of the 
Judgment.—Harbeck v Lyon, 70 NJEi 
2d 208, 829 m App 642 

46. US—Pheenix Mut. Life Ins. Cow 
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judgment, without more, will sustain a wnt of re- 
torao habendo,^? and a judgment that plaintiff take 
nothing has been held to authorize an order that the 
property be ddnered to defendant,** it has also 
oeen held that a simple final judgment for defend¬ 
ant m replevin carnes in law no implication for 
the return of the property or the pajTuent of dam¬ 
ages,*® although m an action by a bujer to re¬ 
scind a sale, uhere the assignee of the mortgage 
on the property replevies the property and files a 
cross petition in reple\m, a judgment, which di¬ 
rects the se ler to repay the consideration and or¬ 
ders the bu> er to return the property to the seller 
and adjudges that the assignee take nothing by his 
cross petition, has been construed to reqmre the as¬ 
signee to deluer the property to the buyer*® 
WTiere so provided by statute, a judgment awarding 
possession to defendant does not affect plamtifiPs 
right to sue for damages for taking or detainmg 
the property unless the judgment was rendered on 
the ments 

A replevin ludgment is not subject to a collateral 
attack for irregularities** or for matters properly 
adjudicated therein ** The liability of defendants 
to a replevin judgment has been held to be jomt and 
not several,** but it has also been held that their 
liabihty is jomt and se\ eral.** 

AUemaiive judgfnents An alternative judg¬ 
ment constitutes a final determination of the rights 
of the parties and terminates the action.** On fail¬ 


ure of the unsuccessful party to return the prop¬ 
erty, the alternative judgment for its value becomes 
a defimte and imconditionai indebtedness *^ Al¬ 
though an action of debt may not be mamtained on 
a foreign alternative judgment where the right 
to return the property has not expired,** an action 
will lie on such a judgment where a reasonable time 
has elapsed within which to comply with the al¬ 
ternative provision for a return of the property,*® 
or it IS an established fact that the proper^ can¬ 
not be returned** The efiFect of an alternative 
judgment as to the nght of the unsuccessful party 
to satisfy such judgment by a return of the property 
or its value at his option is discussed mfra § 254, 
and the effect of such judgment so as to entitie the 
prevailmg party to the choice of sumg out a wnt 
of return or an execution for the value of the 
property is considered infra § 258w 

§ 253. -Effect on Title to Property 

An authorized absolute Judgment for the value of 
the property ordinarily vests title to the property In the 
unsuccessful party 

An authorized absolute judgment for the value 
of the property ordinarily vests title to the property 
m the unsuccessful party *i An alternative juife- 
ment for the return of the property or its value 
docs not vest title to the property m the losmg 
party unless and until the judgment is satisfied by 
the payment of the value of the property,** but 
It has been held that the effect of an alternative 


of Hartford, Conn, v Kalch, DC 
Pa., 75 F Sopp S86 
XJ—Mcaellan v F JL North Co 
1S7 A. 887, 14 NJ Iliac. 760, af¬ 
firmed 191 A. 753. 118 N JJLaw 168 
54 CJ p 598 note 84 
•47 Pa.—Dormont Slotora v Hberr, 
1 A.2d 493, 182 PaSuper 567 
•48t Tex.—Irfinier v Parnell, Civ 
App.. 190 S TV 2d 421. 

49 ass —^Roaen v IT S. Rubber 
Go, 167 NH. 655. 268 Maas 408, 
65 A.DR. 1299 

Okl—Roatykus v Fidelity Finance 
Co., 228 P2d 126, 208 OkL 442 
Tenn.—Securities Inv Co v Pioneer 
Sales Co. 160 8 TV 2d 895, 178 Tenn. 
860, 144 A.L.R 1144 

sa OkL—^Roatykos v Fidelity Fi¬ 
nance Oo., 223 P2d 126, 208 OkL 
44a 

51. NY.—Adams v Moon, 69 NTS.! 

2d 205, 188 Mlsc. 887 
Default Judgment 

A Judgment diamisaing replevin 
action on plaintilTs default, and 
awarding possession of the property 
Involved to defendant, without deter- 
Paining iaauea raised by pleadings 
•oonceming validity of sale and of 


storage claim, was not rendered "on 
the merits'’ so as to preclude plain¬ 
tiff from suing for unlawful taking 
and detentioiL—Adams v Moon, su¬ 
pra. 

53. Wyo — Lawer Auto Supply Oo v 
Teton Auto Co, 284 P 1001, 41 
TVyo 268 

54 CJ p 598 note 81. 

63. US—In re Salk, DONY.. 270 
F 627 

54 C J p 598 note 82 

54. Cal —^Eastern Outfitting Oo v 
San Francisco Super Ct. 176 P 
866 SSCalApp 874. 

55. IT S —National Surety Co T 
Austin Mach. Corp. CCLATenn., 
85 F2d 842, certiorari denied 50 
&Ct. 162, 280 U S 614, 74 KlCd. 655 

53. OkL—Jareeki Mfg Oo v Flem¬ 
ing. 38 P2d 925, 170 OkL 70 
Alternative Judgments generally see 
supra i 251. 

57. US—National Surety Co v 
Austin Mach. Corp, CLCLATenn., 85 
F2d 842, certiorari denied 50 SCt. 
162, 280 US 614, 74 UBkL 655. 

54 CJ P 698 note 90 

68. Md.—Thomer ▼ Batoxy, 41 Md. 
698, 20 Am.R. 74. I 

ISO 


69 Ho—4Smltli T Ktodor, 68 Ho 
App 61. 

sa US—National Surety Co v 
Austin Mach. Corp, CC-ATenn., 86 
F 2d 842, certiorari denied 60 S Ct. 
162. 280 US 614, 74 L.Ed. 656 

31. Arlz.—Smith v Southwest Lum¬ 
ber Co, 208 P 886, 28 Aria 271. 
Midi.—Manchure v TVayslde Oil 
Corporation, 244 NW 224, 259 
Mich. 667 

NJ—General Motors Acceptance 
Corporation v American Surety Co 
of New York, 167 A 98, 108 NO* 
Law 229, rule to show cause dis¬ 
charged 172 A 905, 118 NJLaw 
189 

54 C.J p 698 note 99 
Where the snooessfnl party has 
possessioiL of the property, a Judg¬ 
ment for its value is not authorized 
and will not vest title in the unsuc¬ 
cessful party—Smith v Southwest 
Lumber Co, 208 P 886, 28 Aria. 271 
^4CJ p 598 note 98 

63. Utah.—Johnson v Durnsll, 98 P 
2d 914, 08 Utah 487 

Satisfaction of money Judgment as 
vesting title In losing party see in¬ 
fra I 256. 
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judgment for a return of the property or its value 
IS to vest title in the unsuccessful party subject to 
the right of the prevailing party to take the prop¬ 
erty in discharge of so much of the judgment as is 
made up by the assessed value of the propertj 
A judgment that plaintiff is entitled to possession 
of the property wiAout an alternative judgment for 
its value w-ill not vest title in defendant** It has 
been held that under a judgment for plaintiff in 
replevin, his title and right to possession relate 
to the date of the commencement of the action and 
not merely from the date of the judgment*® 

§ 254 Satisfaction and Discharge 

A proper and sufficient return or tender of the prop¬ 
erty ordinarily satisfies a Judgment for Its return or an 
alternative Judgment for Its return or value, but does not 
satisfy an absolute Judgment for Its value 

A proper and sufl&cient return or tender of the 
property, together with the damages and costs 
awarded,** ordmanly satisfies a judgment for 
its retum*^ or an alternative judgment for a return 
of the property or its value.** While m some ju¬ 
risdictions, the effect of an alternative judgment 
for the return of the property or its value is to 
give the unsuccessful party the choice as to which 
alternative he will adopt,** it is ordmanly held 


that the a’te-native character of the judgment is 
such that neither an unsuccessful defendant^* nor 
plaintiff"! has the nght to keep the property ard 
pay Its assessed value, although, even uhere this 
rule IS adhered to, the losing party may be enti¬ 
tled to equitable relief, requiring the prevailing 
party to accept money in lieu of a delivery of the 
property, v\here a delivery of the property would 
e-’tail substantial damage to other propertj^ 
Wner a return is impossible, an alternative judg¬ 
ment may be satisfied by a payment or tender of 
Its value,** and the destrucbon or loss of the prop¬ 
erty ordmanly docs not cLscharge a judgment for 
a return of the property or its value Where the 
prevailing party may elect to take judgment for a 
return of the property or its value, the unsuc¬ 
cessful party ma> not satisfy the judgment by pay¬ 
ment or tender of the value of the property before 
the prev’aihng part> has elected to take its value 
or before the time for election has expired.^* 

Money judgment An imconditional judgment 
for the value of the propertj-^* or a judgment for 
damages^^ is not satisfied by a return or tender of 
the property, unless, of course, the successful part> 
accepts the return in satisfaction of his judgment‘s* 
Thus, where a judgment for the return of the 


08. Cai—Hunt v Bobinson, 11 Cal 
262—Nickerson v Cbatterton, 7 CaL 
868 

04. NT—Cain v Cain, 20 NT.S 45, 
28AbbNCa8 428 

08 Idaho—Carver v Eetchum, 26 
P 2d 189, 58 Idaho 595 
ee. NT—Allaeler v Gordon & Co, 
9 NTS 2d 848, 170 MlBC. $07 
Utah.—-Kunz v Nelson, 76 P2d 577, 
94 Utah 185, 115 AXJt 1822 

07 Iowa.—Oskaloosa Steam-Engine 
Works V Nelson, 6 NW 718, 54 
Iowa. 519 

Mo—Parker v Oxendine, 85 Mo.App 
212 

08. US—Satterwhlte v Harrlman 
Nat Bank A Trust Go of City of 
New Tork, DC NT, IS FSupp- 
498 

Utah.—Kunz v Nelson. 76 P2d 577, 
94 Utah 185, 115 A.Li.It 1822 
64 C J p 598 note 6 
*avidenoe of retun held inswfflclent 
Kbjl —Gray v Penley, 68 P2d 118, 
148 Kan. 664. 

09 Miss.—^Roberta v International 
Harvester Co, 179 So 745, 181 
Miss 440, suggestion of error over^ 
ruled 180 So 747, 181 Mlbs. 440— 
Pittman v Bberhart Dental Sup¬ 
ply Co, 160 So 818, 168 Miss. 28 
84 CJ p 699 notes 8, 9 
^Option as to each of separate axtieles 
Where the action concerns a num- 
eher of separate articles, the losing 


party's option appUes as to each ar¬ 
ticle, and he may return some and 
pay the value of the others.—Pitt¬ 
man V Eberhart Dental Supply Co 
supra. 

7a Aric.—Johnson v Byrd, 164 S W 
2d 895, 204 Ark. 781. 

Or—Adams v McMlcUe, 158 P2d 
648, 176 Or 459 159 A.D.R. 541 
SC—Charlotte Barber Supply Co v 
Branham, 191 SE. 891, 184 SC 184 
54 CJ p 599 note 10 
Depredated p r o pe r ty 

(1) The prevailing party may in¬ 
sist on the return of depreciated 
property and his remedy on account 
of its depreciation and he need not 
accept the value of the property — 
Kunz V Nelson. 76 P 2d 577, 94 Utah 
185, 115 ALuR. 1882 

(2) Damages for depreciation gen¬ 
erally see infra 8 271 

71. Neb—Barstow v Wolfl, 26 NW 
2d 890, 148 Neb. 14, 170 Al^R. 118 
Or—Adams v McMickle, 168 P2d 
648, 176 Or 459, 159 AL.R. 451— 
McIntosh Livestock Co v Buffing¬ 
ton, 217 P 685. 108 Or 868 
ProvisiOBsl possessioiL 
Claim and delivery statutes do not 
make It optional with holder of pro¬ 
visional possession of personalty 
pending action to recover possession 
thereof whether to deliver it to pre¬ 
vailing litigant or pay its value, and 
Indicate no Intention that snch provi¬ 
sional remedy shaU dlaturb existing 
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I rights, titles, or interests in proper¬ 
ty or create new or different ones — 
Roberts v Mooney, 878 NW 878, 65 
SD 287 

73 Or—Adams v McMickle, 158 P 
2d 648 176 Or 459 159 AL.R. 451 
Eguitable relief against writ or exe¬ 
cution enforcing replevin Judgment 
generally see infra i 258 

73. Minn—Breitman Anto Finance 
Co V Buffalo, 266 NW 86. 196 
Minn. 869 

54 C J p 599 note 7 

74. SD—Bwal* v Boyd, 128 NW 
66, 24 SD 16. 24 Ii.RA.,NS., 789 

76 Mo —^BU>eUing v Oast Bank 
Note, etc., Co, 77 SW 474 103 Mo 
App 98—Hanlon v O^eefe, 55 Mo 
App 528 

Election between recovery of prop¬ 
erty or value see supra 8 *48 
7a NJ—General Motors Accept¬ 
ance Corporation v American Sure¬ 
ty Co of New Tork, 157 A 98, 108 
NJJaw 229 rule to show cause 
discharged 172 A 905, 118 N JXaw 
189 

54 C.J P 599 note 17 

77 NJ>—Nichols, etc., Co v Panl- 
son. 87 NW 977, 10 ND 440 

54 C J p 599 note 16 
7a N J —General Motors Accept¬ 
ance Corporation v American Sure¬ 
ty Co of New Tork, 157 A 98, 108 
NJLaw 229, rule to show cause 
discharged 172 A 905, 118 N JLaw 
^ 189. 
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property provided for the entry of a money judg¬ 
ment if the property was not returned wnthin a 
speafied time, the money judgment subsequently 
entered may not be satisfied by a return of the 
p’-operty a judgment for damages is paj'able 
independently of the judgment for a return of the 
property-,80 and is not satisfied by a tender of the 
amount due conditioned on the acceptance of a re¬ 
turn of the property in a certain manner 

§ 255 -Sufficiencyr of Return 

In order to satisfy a Judgment for the return of 
property, there must be a delivery or a proper tender 
to the holder of the judgment within a reasonable time. 
In substantially the same condition as when taken, of 
all of the identical property named In the judgment. 

In order to satisfy a judgment for the return 
of property, there must be a deli\ery 82 or a prop- 
er®* tender®^ to the holder of the judgment®® 
withm a reasonable time,®® in substantially the same 


condition as 'vvhen taken, without detenoration m 
value,®^ of all and not merely a portion®® of the 
identical property®® named m the judgment The 
manner of restoration has been held to depend on 
tlie circumstances of the particular case Where 
the property is bulky m character, an offer to re¬ 
turn the property is sufficient and where the 
property has not been removed from the place 
It was replevied and is bulky, an offer to restore 
possession at such place is ordinarily sufficient to 
discharge the judgment for its return It is im¬ 
material whether the property is returned by the 
unsuccessful party or his sureties ®® 

It has been held that it is the duty of the un¬ 
successful party to take active measures to put 
the prevailmg party m possession of the property 
A waiver of the suffiaency of an alleged tender 
IS not establi^ed unless it appears that an attempt 
has been made m good faith by the party assert¬ 
ing the waiver to make a proper tender ®® 


79 CaJ.—^Vausrbt v Ross, 42 P2d 
728, 5 CalApp 2d 267 

Appeal froia Jnd^msat 
Court, on motion to satisfy Juda- 
ment which ordered entry of money 
Judgment if defendant failed to re¬ 
turn property within five days after 
notice of entry of Judgment, could 
not order Judgment satisfied notwith¬ 
standing appeal uas pending from 
Judgment and defendant had offered 
to return property twent>-nlne days 
after entry of Judgment, since effect 
of order would he an unauthorized 
modification of Judgment and would 
regulre plaintiff to accept property in 
lieu of money Judgment.—Vaught v 
Poss, supra. 

80 Okl—Jarecki SIfg Co v Flem¬ 
ing. 265 P 628, 130 OkL 95 

81 Okl—Jarecki Mfg Co v Flem¬ 
ing, supra. 

88. Wash.—High v Bmerson, 62 P 
455, 23 Wash. 103 
54 CJ P 598 note 25 
Sufficiency of a return to discharge 
liability on replevin bond see in¬ 
fra SS 801, 807 

88. Wis—Irvin" V Smith; lii NW 
912, 68 Wls. 227 

84. Or—Marks v Willis, 58 P'529, 
36 Or 1 78 Am.SIL 752 
54 C J p 599 note 27 

85 Or—^Leve v Frasier, 7 P 876, 
42 Or 141 

54 G J p 599 note 28 

86. Okl—Rostykus v Fidelity Fi¬ 
nance CO, 223 P2d 126, 203 Okt 
442 

54 CJ p 599 note 29 

Beasonable plaoe 

Person having possession of prop¬ 
erty who loses right of possession by 
Judgment must, within reasonable 


time, deliver property, or offer to de- 
li\6r it, at any reasonable place des¬ 
ignated by person adjudged to have 
right of possession.—Universal Cred¬ 
it Co V Ogbum, 49 P2d 517, 173 
OkL 687 

87 Mias —^Martin v Coker, 87 Bo 2d 
772, 204 Mias 576 

Okl.—^Rostykus v Fidelity Finance 
Co, 223 P2d 126, 208 OkL 442— 
Lierly v Motor Mortg Oo 50 P 2d 
156 174 Okl 158—Universal Credit 
Co V Ogbum, 49 P 2d 517, 178 OkL 
637 

Or—Wolfgang v Henry Thiele Ca¬ 
tering Co, 17 P 2d 813, 141 Or 280 
Utah.—Kunz v Nelson, 76 P2d 577, 
94 Utah 185 115 A.L.R. 1822 
54 C.J P 600 note 80 

88. Wash.—Kampendonk v Ameri¬ 
can Bonding Co of Baltimore 107 
P 2d 688 6Wa8h.2d812 

54 XIJ p 600 note 31. 

89. Wash.—Kampendonk v Ameri¬ 
can Bonding Co of Baltimore, su¬ 
pra. 

Wis—Wenzel v Meske, 89 NW2d 
44, 251 Wia 277 
54 C J P 600 note 88 
Other property of like kind and value 
Plaintiff in replevin must, in order 
to satisfy condition of replevin bond 
and Judgment for a return of prop¬ 
erty to defendant, return or offer to 
return identical property replevied 
and not other property of like kind 
and valua—^Kampendonk v American 
Bonding Co of Baltimore, 107 P2d 
588 6Waah.2d812 

Substitutloa authorized by mortgage 
Where sellers of machine shop 
business recovered Judgment in re¬ 
plevin against buyer for machinery 
covered by chattel mortgage secur¬ 
ing purchase price or for its value in 
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case return could not be had, buyer 
who instead of compliring with Judg¬ 
ment, sold machinery, replacing it 
with other machinery, could not re¬ 
quire sellers to accept replacement 
machinery to extent of its value in 
lieu of original machinery in satis¬ 
faction of replevin Judgment, not¬ 
withstanding mortgage authorized 
such action, since after rendition of 
Judgment, purchaser held machinery 
only subject to terms of Judgment. 
—Wenzel v Medce, 29 N W 8d 44, 261 
Wis 277 

Oertifioates of stock 
A Judgment for the return of cer¬ 
tificates of stock is satisfied by a de- 
li\ ery of certificates for the specified 
number of shares although the certifi¬ 
cates delivered are not the identical 
ones taken.—Satterwhite v Haxri- 
man Nat Bank & Trust Co of City 
of New Tork. BONY.. 18 FSupp 
493 

90 Okl—Jarecki Mfg Co v Flem¬ 
ing, 266 P 628. 180 OkL 96, 57 A. 
L..R. 802 

91. Neb—Frey v Drahos, 7 NW 
819, 10 Neb 594 

Okl—Jarecki Mfg Co v Flemings 
265 P 628, 180 Okl. 96. 57 AXJEt 
802 

99. Neb—Manker v Sine, 66 NW. 

840. 47 Neb 786 
54CJ p 600 note 84. 

98. NM.—Johnson v Oallegos, 60 P. 
71. 10 NM. 1 

94, OkL—Rostykus v Fidelity Fi¬ 
nance Co. 228 P2d 126, 203 Okl 
442—Cherry v Sharp, 46 P2d 70, 
173 OkL 241. 

54 CLJ p 599 note 88 

98. OkL—Seldenbach*s ▼ Under¬ 
wood. 68 P2d 950, 178 OkL 624. 
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Depreciated property The decisions are not en¬ 
tirely in harmony as to the ng^ht of the prevailmg 
■parly to reject a tender of depreciated property in 
pro tanto satisfaction when it has depreciated in 
value pending the wrongful detention, in some 
cases, It has held that the successful party must 
accept such a tender in partial satisfaction and is 
reimbursed for the depreciation by way of dam- 
ages,^^ and it has been held that a tender of prop¬ 
erty m a depreciated condition must be accepted 
where the depreaation was due to no fault of the 
unsuccessful party, but was a result of natural 
causes Other cases hold that a tender of the 
property need not be accepted in partial satisfac¬ 
tion of the judgment for a return \^here the depre¬ 
ciation m value has been substantial,^^ and uhere 
the judgment need not specify the separate \alua- 
tions m the alternative money judgment, the pre¬ 
vailing party may demand a return of not only 
all of the property, but a return in the same con¬ 
dition, so that unless such a tender is made there 
is no obhgation to accept any part of the property 
However, where the property is in practically the 
same condition as when taken,^ or is not so badly 
damaged as greatly to impair its ^ alue,^ the tenden¬ 
cy IS to require the prevailing party to accept it in 
partial satisfaction of the judgment WTiere the 
prevailing parly accepts or insists on a return of 
property which has depreciated, he is also entitled 
to damages for the depreciation.^ 

Partial return It has been held that the suc¬ 
cessful party need not accept any partial return 
of the property, even though accompamed by a 
sum of money for the part not tendered,^ on the 
ground that the judgment in the altemati\ e requires 


a dehvery of the entire property Of the payment 
of its entire value.^ It has also been held that 
unless separate valuations are placed on the ar¬ 
ticles replevied, the party pre\ ailing need not ac¬ 
cept a return of part and a sum in lieu of the 
part not tendered,^ although it seems that if the 
p^opert> is of a distinctive separate character, capa¬ 
ble of distinctiie separate del 2 \er 3 % and the values 
can de^nitel> be ascertamed, the losing party should 
ha\e the right to deliver what he can and pay for 
what he cannot"^ Where the part tendered is of 
such a nature as to be dependent for its value and 
usefulness on the part not tendered, the success¬ 
ful party is not compelled to accept it* Another 
Mew IS that while a tender of less than a sub¬ 
stantial part of the property need not be accepted,® 
when a substantial part of the property, which is 
m no way dependent on the part not tendered for 
Its use or value, is tendered, the prevailing party 
must accept such tender and recoup, if necessary, 
on execution or on the bond, the value of the part 
not tendered 1® In any event, the pre\ ailing party 
IS not compelled to accept the valuation plac^ by 
the officer executing the wnt of return on the 
part not tendered.!! 

§ 256 -Bffect on Title to Property 

Satisfaction of the Judgment by payment of the value 
of the property ordinarily vests title to the property 
In the losing party 

Ordinanly, title to the property becomes tested 
in the party against whom judgment was rendered 
by pajment of the value of the property in satisfac¬ 
tion of the judgment for its return,!* or by pay¬ 
ment of damages which mclude the value,!* or by 


96. NY—AUen v Fox, 51 NY 662, 
665, 10 Ani.B. 641. 

54 C J p 600 note 39 
Damaaes for depreciation see infra S 
271. 

97 Cal—Martin v U S Fidelity, 
etc., Co. 166 P 986, 29 CaLApp 
499 

54 CJ p 600 note 40 

98. GkL —Jarecki Mfa Co v Flem- 
ina, 88 P 2d 925. 170 OkL 70 
Utah.—Eunz v Nelson, 76 P3d 577 
94 Utah 186. 115 A-LJEL 1822 
54 CU p 600 note 41. 

£evy OB. property Involved in re¬ 
plevin when in sherifTs possession 
under attachment levy and after nea- 
lect had caused abnormal deprecia¬ 
tion was not restoration thereof so 
as to preclude recovery of -value — 
National Surety Oo v Austin Ma¬ 
chinery Corporation, C.G.A.Tenn. 86 
F2d 842, certiorari denied 60 SCt 
162, 280 US 614^ 74 UBd. 665. 


99 Colo —Jones v Messenaer, 90 P 
64 40 Colo 87 

Separate \aluations in Judgment see 
supra § 240 

1. Miss.—Carpenter v. Gray, 99 So 
561, 185 Miss 260 

OkL—Ootpus anzls gimted in, Lierly 
V Motor Mortg Co, 50 P 2d 156 
157 174 Okl 158 

8. Okl —Corpus aurts quoted la 
Lierly > Motor Morta Co, 50 P 2d 
156, 157, 174 OkL 158 

54 CJ p 600 note 45 

8. Utah.—^Eunz v Nelson, 76 P2d 
577, 94 Utah 185. 115 AJUEL 1822 

4L NY—Kinasley v Sauer, 41 NY 
S 248, 17 Miae. 644. 

54 aJ p 601 note 51. 

5 NY—Wheeler v Fidelity, eta, 
Co.. 179 NYS 685, 109 Misc. 802— 
Kingsley v Saner, 41 NYS. 248, 
17 Misc. 644 

6. Tenn.—Connor v Bates, 22 SW 
4, 92 Tenn. 465 
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7 Neb—Reavis v Homer, 9 NW 
648 11 Neb 479 

54 C J P 601 note 65 

8. Mass —Stevens v Tulte. 104 
Mass 328 

54 C J p 601 note 50 

9 Okl —Leeper v Hobart First Nat 
Bank, 110 P 655, 26 Okl 707 29 
Ii.RJL.NS, 747. AnuOas 1912B 802 

10 Neb—^Ervin v Montgomery 120 
NW 903 84 Neb 107 

54 C.J p 600 note 48 

Enforcement of Judgment by writ of 
execution see infra S 258 

Ldabllity on replevin or redeUvery 
bond see infra S 292 et seq 

11. NY—Wheeler v Fidelity, etc, 
Co. 179 NYS 685, 109 Misc. 802 

18. Utah.—Johnson v l>amell, 98 P 
2d 914, 98 Utah 487 

54 C J p 601 notes 57, 58 

Judgment as vesting title to property 
in losing party see supra i 268 

13. Na—Wilson First Nat Bank 
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payment m otlier property m hea of the value of 
the property replevred.^* 

§ 257 Enforcement 

The court rendering e Judgment In replevin has In¬ 
herent power to enforce the Judgment 

A court on rcndenng a judgment m replevin 
has inherent pover to enforce such judgment,^5 
and the fact that some of the f)ropert> was de¬ 
livered to the prevailing party before judgment will 
not abate the court’s power after judgment to 
compel deliver} as to other property still held by 
the tmsucccssiul party The successful party 
has the right to use the enforcing powers of the 
court to obtain satisfaction of his judgment^^ 
Where an alternative judgment for the return of 
the property or its value does not give the losing 
party the option of paving the value and retaining 
the propert}, as discussed supra § 254, the prevail- 
mg part} has the nght to exhaust all possible reme¬ 
dies to obtam the propert> before acceptmg money 
m satisfaction of ^s judgment^® 

Where there is a judgment against a lienor 
awarding the possession of property to the owner 
subject to the hen, a subsequent order for the is¬ 
suance of execution against the property to satis¬ 
fy the hen has been held improper The entry 
of a judgment for the value of the chattels has been 
refused where the losing party failed to deliver 
the chattels on demand after judgment for their 
return, but the successful party had not sought 
to enforce his judgment by execution®® It has 
been held that the court is without authority after 


final judgment for iplaintiff, from which an appeal 
IS pendmg, to enter an order for an mventory at 
defendant’s expense of the property described m 
the judgment w'hich is capable of delivery as a 
toundation for damages for detention or depre¬ 
ciation of the goods while the appeal is pending 
Under some statutes, a judgment in replevm cre¬ 
ates a hen as if it were a judgment for the 
amount of money which it awards, whether the 
money award is absolute or conditional 

§ 258. -By Writ of Restitution or Exe¬ 

cution 

While In some Jurisdictions the successful party un¬ 
der an alternative Judgment may not collect the money 
Judgment by execution before a writ of possession Is 
returned unsatisfied, in others he may Issue execution 
for the value of the property on the failure of the un¬ 
successful party to return the property 

Where either a judgment for a return of the 
property®® or an alternative judgment for a re¬ 
turn of the property or its value®* is rendered, 
the prevailing party is entitled to a wnt of resti¬ 
tution for the return of the property, or for a 
return of so much of the property as can be found 
by the officer 

Since* as discussed supra § 252, an alternative 
judgpnent for the value of the property becomes oper¬ 
ative on the failure of the unsuccessful party to re¬ 
turn the property, execution for its value may is¬ 
sue or become operative when the property cannot 
be foimd by the officer,®® or is not m a proper con¬ 
dition to be retumecL®^ While in some jurisdictions 
the successful party under an alternative judgment 


V Johnston. 77 404 181 NC 

506 

Or—Davidhlzar v E1sr*n Forwarding: 

Co. 178 P S93 S9 Or 89 
14i NJX.—Archibeque v Miera. 1 N 
5L 419 

IB. Ark.—^Lane v Alexander. 271 
S.W 710 16S Ark. 700 
54 CU p 601 note 63 
Enforcement by contempt proceed¬ 
ings see Contempt S 13 

1j 8. Ark.—Iiane v. Alexander, supra. 

17 Neb—^Barstow v Wolit 26 N 
W2d 890. 148 Neb. 14. 170 A.UIL 
118 

Speoha execatioB. 

In action of replevin, where de¬ 
fendant was found to he entitled to 
the possession of the property in¬ 
volved. trial court should have 
granted defendant's application for 
a special execution directing’ the 
sheriff to find the property and re¬ 
turn it to defendant; fact that de¬ 
fendant was entitled to the usual 
form of execution at the hands of 


the clerk of the court did not deprive 
him of the benefit of a more specific 
or adequate process at the hands of 
the courL—Barstow v. Wollf supra. 

18. Neb—Barstow v Wolif. supra. 
SC—Charlotte Barber Supply Co v 

Branham, 191 SE. 891, 184 SC. 
184 

19. Cal—Smith v Wilson, 86 F2d 
715. 1 Cal App 2d 297 

80 NT—Casey v Gorman, 50 NT 
S2d 529 

81. NT—Public Operating Corp v 
Weingart, 7 NTS 2d 827, 255 App 
Biv 448 

83. NT—Levy v Kurak, 52 NTS 
2d 804. 

88. NO—Aldridge v Loftin, 10 S.E 
210 104 NC 122 
54 C J p 601 note 66 
JKTAt Of xstomo habendo 
US—Pheenix Ifut. Life Ins. Co of 
Slsrtford, Conn., v. Belch, DGLFa., 
75 FSupp 886 

IPau —Bormont Motors v Hberr, 1 
A.2d 498, U8 Pa.Super 667. 
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Order diraotlng ofiioer to take pos¬ 
session 

Under some statutes, the proce¬ 
dure to enforce a Judgment for pos¬ 
session of the property is by an or¬ 
der directing the proper officer to 
take possession of and deliver the 
property in accordance with the 
Judgment.—Grlmbilas v Linfair, 
Inc., 24 A.2d 817, 128 NJLaw 76 

84. Ind.—HaJlagan v Johnston, 104 
NJQ. 91, 66 lnd.App 609 

85. NC.—Penny v Ludwlck, 67 SJEL 
919, 152 NC 876 

26 Fla.—^Evans v Eloeppel, 78 So 
180. 72 Fla. 267 

Or—Marks v Willis, 58 P. 526, 86 
Or 1, 78 Azn.S B. 762 

87. Iowa.—^Brown Garage Co r 
G Graben Motor Co, 205 NW 
841, 200 Iowa 918 

Utah.—Kuns v Nelson, 76 F2d 677, 
94 Utah 185. 116 AJLJL 1822 
Suffleieney of return see supra | 266 . 
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may not collect the money judgment by execution 
before a writ of possession is returned unsatisfied,-^ 
in others, the party prevailing m the action may, 
on the failure of ^e unsuccessful party to return 
the property, sue out an execution for the value 
of the property before proceeding to enforce the 
judgment for a return of the property ^9 WTiere 
plaintiff elects to take judgment for the return of 
property under statutes authorizing such election, 
he IS not entitled to an execution for its value un¬ 
less a recovery of the property cannot be had.^® 
Where judgment is for the value of the property, 
execution may issue for such value 

Requisites, service, and return of zjnt The writ 
of execution should follow the judgment,®2 and be 
m the language of the statute,®® so that, if judg¬ 
ment is in the alternative as required by statute, 
the wnt should command the ofiicer to seize and 
retain the property, and collect the damages, or 
in case a delivery of the property cannot be had, 
to collect the value thereof, together with the dam¬ 
ages®^ Although It has been held that an ordi¬ 
nary execution, as m assumpsit for money, is not 
the proper execution under a replevin judgment for 
the value of the property,®® it also has been held 
that, where the property could not be returned so 
as to render an alternative judgment for its return 


unnecessary, the unsuccessful party cannot com- 
plam that the writ was in the ordmary form on a 
money judgment®® Statutes allowing a wnt of 
execution to ofiScers of other cotmties within the 
state have been held inapplicable to a wnt of re¬ 
turn m replevin ®7 It has been held that an offi¬ 
cer who IS a party to the replevin action may not 
execute a wnt of return,®® nor may an officer 
in executing such writ use improper force®® Al¬ 
though the coi.rt may cause a return of the writ to 
be amended, there must be a proper showing to 
authorize such amendment.^® 

Relief against Equity wull afford relief by in¬ 
junction against an execution under a reple\m 
judgment where the facts are such as to confer 
eqmtao^e jurisdiction for the purpose.**^ Thus an 
injunction may issue to restrain the prevailing par¬ 
ty from collecting by* execution the value of the 
property where the judgment is in the altematne 
and a proper tender of the property has been 
made ^2 Howeier, an injunction will not issue 
where an adequate remedy at law exists,^® or 
where the facts are insufficient to justify equitable 
interference*^^ Thus, where a proper tender of 
the property was not made, equity will not restram 
a sale under the levy of an execution issued in pur¬ 
suance of the alternative judgment for the value 


88. Or—^McIntosh Livestock Co v 
Buffington, 217 P 685, 108 Or 858 
54 C J p 601 note 71 
Writ of return as condition preced¬ 
ent to action on bond see infra 3 
887 

39 OkL—^Lierly v Motor Mortg 
Co 60 P2d 166 174 Okl 158— 
Jaredci Mfg Co v £lemlng, 88 P 
2d 925. 170 OkL 70 
64 C J p 601 notes 78, 74 
Losing party under active duty to 
put pre\ ailing party in possession 
see supra 8 255 

fixpiraiioa of time for retuxa 
Where judgment provided that 
money judgment against plaintiff 
would be satisfied by return of au¬ 
tomobile described in replevin writ 
within thirty days from entry of 
judgment, and thereafter plaintiff 
was given four months within which 
to return the automobile, the issu¬ 
ance of execution on the judgment 
wcui warranted.—Margraves v Ham¬ 
ilton Nat Bank, 184 SW2d 897, 27 
Tenn.App 655 

80l lows.—Oskaloosa Steam-Bngine 
Works V NeUozw 6 NW 718, 54 
Iowa 519 

8L Njr—Held V Post 88 NJJjaw 
846 

Bxeoatlon against property 
A corporation, obtaining and Seat¬ 


ing as valid erroneous judgment int 
replevin suit for value of truck 
dump body or recovery of possession 
thereof and procuring execution com¬ 
manding sheriff to levy on and sell 
enough of judgment debtor's person¬ 
alty to satisfy judgment and, if it 
could not be so satisfied, to attach 
such body and deliver possession 
thereof to judgment creditor, waived 
right under judgment in rem to 
claim title to such body, so as to 
render such corporation, sheriff, and 
surety on his bond liable to one pur¬ 
chasing body from judgment debtor 
for conversion thereof—Johnson v 
Dumell. 98 P2d 914, 98 Utah 487 

33. Or—Marks v Willis. 58 P 526. 
86 Or 1, 78 Ain.S R. 752 

88. Ind.—^Bales v Scott, 86 Ind. 
203 

54 CJ p 602 note 80 

84, Ind.—^Bales v Scott, supra. 
Kan.—Garrett v Wood, 8 Kkn. 28L 

85. Mich.—Baton v Campbell, 2 
MidLNJP 10 

88. Neb—^Eickhoff v Hikenbary, 72 
NW 808, 52 Neb 832 

37 Mich.—Bathbun v Banney, 14 
Mich. 882 

54 Cjr p 602 note 85 

88L HI—SnydaCker v Brosse. 51 XU 
857, 98 AmJ> 55L 
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1 39 IlL—Snydacker v Brosse, su¬ 
pra. 

54 CJ p 602 nqte 90 
4a Wis—Irvin v Smith, 81 NW 
909, 68 Wis 220 
54 O J p 602 note 91. 

41 Neb—Tiedtke v Whalen. 275 
NW 79. 138 Neb 801 
Aottoxi otiashad 

An Injunction was properly grant¬ 
ed to prevent coUection of judgment 
rendered in reple\ in action after mo¬ 
tion to quash replevin action had 
been sustained, since quashing of 
action ended the action.—^Tiedtke v 
Whalen, supra. 

40 . Or—Marks v Willis, 58 P 626 
36 Or 1, 78 Am S B. 762 
54 C J P 602 note 94. 

48 Miss —Andrews v McLeod. 6 
So 181, 66 Miss 848 

44. Fla.—Quinn B. Barton, Inc. v 
Johnson. 196 So 489, 143 Fla. 245 
54 O J p 602 note 96. 

XUadeqnate pvioa 

Where property involved in replev¬ 
in action was in possession of de¬ 
fendant from time that forthcoming 
bond was given until sheriff made 
hts levy two years later, sheriff's 
auction was not invalid on ground 
of discrepancy between value given 
in affidavit in replevin and price bid 
at sherilfa sala—Quinn B. Barton. 
Inc., V Johnson, supra. 
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of the property 

Stay of erecution Where an execution plaintiff 
IS insolvent, an execution may be stayed to afford 
the debtor time to have a claim against plaintiff 
adjudicated for the purpose of settmg off the judg¬ 
ment/^ and on execution sta>ed, a writ of re¬ 
turn, issued during the time for which the stay is 
effecti\e, will be set aside.*^ A stay wull not be 
granted, however, where the facts necessary to au¬ 
thorize a stay are not show n 

Vacation of a writ of return w ill not be granted 
at the instance of a stranger to the record/® since 
his remedy is by an independent action^® If an 
execution is improperly issued, it ma> only be va- 
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cated by motion made for that purpose on papers 
bemg properly served 

§ 259. -By Independent Action 

A party who has recovared a judgment for the 
value of the property may pursue the fund, realized from 
its sale pending suit, by an Intlependent action 

A party who has recovered judgment for the 
value of the property may, in an mdependent ac¬ 
tion, pursue the fund realized from its sale pending 
suit,52 and one who has been given judgment for 
the return of the property is entitled to a mandatory 
injunction for its delivery, after an execution has 
been returned unsatisfied,®® but he has no nght to 
maintain an action of assumpsit to recover its 
value 5^ 


REPLEVIN 


R APPEAL AND ERROR AND COSTS 


§ 260. Appeal and Error 

Review of judgments in replevin is discussed 
generally in Appeal and Error, review of decisions 
of a justice of the peace as dependent on the 
amount or value m controversy in Justices of the 
Peace § 132 Proceedings on re\ersal of a judg¬ 
ment of a justice of the peace are discussed m Jus¬ 
tices of the Peace §§ 220,231 b 

Examine Pocket Parts for later cases 
§ 261. Costs 

Qencral rules, such as that the prevailing party Is 
entitled to costs, and statutes providing that costs may 
not be allowed unless the Judgment exceeds a specified 
sum, have been applied to actions of replevin 


The general rule stated in Costs § 8, that the 
prevailing or successful party in the action is enti¬ 
tled to costs has been frequently applied in actions 
of replevin,®® and the right is not affected by 
waiver of part of the judgment®® However, un¬ 
der an exception to the rule, where defendant was 
without fault and no demand for the property was 
made on him prior to the suit, he is entitled to 
costs ®7 The exception does not apply, however, 
where defendant asserts ownership and nght of 
possession in himself®® and contests the action,®® 
where he did not come into possession of the prop¬ 
erty nghtfull>,®® or where a demand was properly 
made and he wrongfully retamed the goods there¬ 
after ®1 


45 Iowa.—^Brown Garage Co v A. 
O Graben Motor Co, 205 ITTV 
841, 200 Iowa 918 

46 Fa.—'Kline v Blaine, 86 Fa.Oo 
251 

54 C J p 602 note 1. 

47. Pa.—Roe v McCrea, 1 Ashm. 
16 

48. —Hark^r v Arendell, 74 N 
C 85 

43 XM.—'Veeder v Flake. 27 P 
642, 6 NM. 288 

50. KM.—^Veeder v Flake, aupra. 

61. XT—Hwlson V Wilkin. 78 K 
T 390 

52. Mich.—Undsay v Morae, 88 K 
W 881. 129 Mich. 850 

53: XT—Cain V Cain, 20 NTS 
45, 28 AbbXCas. 423 

64 . KY—McKnlght v Dunlop, 4 
Barb 86 

56. Fla.—^Bryant v Godfrey, 40 So 
2d 838 

HI—Milhahn v Sapp, 86 NFl2d 667, 
388 IlLApp 12. 

KT—Wagner v Charrler, 29 NTS 
2d 815. 


fXC—CarroU v Alston, 1 SJ!.2d 124 
I 214 XC 849 

R.I—Petrucelli v Ginsberg, 14 A.2d 

505, 65 R I 167 
54 C J p 609 note 87 

dadgment of dlamiaaal carries with 
It Judgment for costa—^Fergua Mo¬ 
tor Co V Schott, 28 P2d 865, 95 
Mont. 245 

A Judganeat of non proa, in replev¬ 
in for neglect to declare entitled de¬ 
fendant at common law to coata — 
Syzmanski v Buchanan, 68 A.2d 428, 
5 Terry, DeL, 226 

A defendant who did not have 
posaesalOB of goods replevied, and 
who was wrongfully Joined was en¬ 
titled to costs —Mark-Sacha-Sivans 
Co V W W Auction Co, 8 A.2d 59, 
128 KJTLaw 102 

PaHure to tender amount admittedly 
due 

In replevin action, where Interven¬ 
ing defendant claiming automobile 
did not tender amount admittedly 
due to plaintifiEa under bailment lease 
covering automobile, plaintiffs were 

186 


not liable for costs.—Jacobson v 
Ltlntz, 183 A. 68, 121 Pa.Sup6r 110 
Taxation by court 

County court could perform min¬ 
isterial task of taxing costs In ac¬ 
tion of replevin although coats were 
ordinarily taxed under prevailing 
practice by clerk of county court— 
Patch V Dathrop. 70 A.2d 605, 116 
Vt 161. 

56. Kan.—Cowlings v Greenleaf. 4 
F 865, 82 Kan. 892 
54 C.J p 609 note 88 

67 SD—Peyton v Nielsen, 244 N 
W 884. 60 S D 851 

54 aj p 609 note 89 
Neceselty for demand and refusal 
see supra S 65 et seg 
5a Neb—Jordan v AHen, 168 NW. 

594, 102 Neb 689 
54 C.J p 609 note 90 

68 OkL—Jackson v Darden, 200 P. 
228. 82 OkL 256 

ea Neb—WUoox v BeiteL 61 NW. 
722, 48 Neb 457 

61. Mb—^Maaon v Rodgers, 92 a 
W 746, 116 Mo App 611. 
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Plaintiff will be awarded costs against defend¬ 
ants who by their answer put in issue plaintiffs 
title and right of possession, notwithstanding such 
defendants were not in possession of the property 
in question at the commencement of the action, 
and a judgment against them for its return is er¬ 
roneous but a defendant, although unsuccess¬ 
ful, has been held entitled to his costs where the 
value of the property, as shown by the appraisal, 
is insuflScient to confer junsdiction on the court, 
and there is no other evidence of its valuers 
Where defendant prevailed over plaintiff but lost 
to persons he impleaded, defendant is entitled to 
costs against plaintiff, and the impleaded defendants 
are enbded to costs against defendant onl\ 
Judgment for one only of several defendants has 
been held msufficient to entitle him to recover 
costs from plamtiff 

Where each party successful tn part The gen¬ 
eral rule stated in Costs § 11 that plaintiff is enti¬ 
tled to costs, although he recovers only a part 
of the relief demanded, has been applied in ac¬ 
tions of replevm.^^ On the other hand, it has 
been held that the action of replevin constitutes an 
exception to the general rule smce both parties 
are actors and claimants,^^ and some statutes have 
been construed to authorize an apportionment of 
costs where plaintiff recovers judgment for part 
of the chattels in controversy and defendant part®^ 
or where plaintiff was successful in establishing 
his title, and defendant in imposing a hen on the 
chattels®® Where plamtiff was entitled to judg¬ 
ment for part of the property, and defendant estab- 

Offw to razroBder proporty 
Where the action showed that the 
defendant had prior to the suit re¬ 
fused to surrender the property, the 
fact that in his answer he offered to 
surrender the property and denied 
having detained it from plaintiff, was 
held insufficient to relieve defendant 
of paying the costs of the suit— 

Bass T Szell & Crass, 6 Tenn.App 
197 

es. Cal—California Packing Corp 
V Stone, 232 P 193. 64 CaLApp 
488 

08. Mich.—’Kirby Carpenter Co v 
Trombley, 59 NW 809 101 Mich. 

447 

54 aj p 610 note 95 
eft. NT—Fish V Frick Co, 49 NT 
S2d 46 

88. Pa.—Kline v Blaine, 18 PaJDist 
852, 86 Pa.Co 251—Ramsdell v 
Owens, 80 WklyJTa 174 
60. Ark.—Spear v Scott, 219 S.W 
822, 142 Ark. 872 

NC.—^Maxton Auto Co v Rudd, 97 
S.B. 477, 176 NCL 497 
54 C J p 610 notes 98. 1 IcJ. 


lished his nght on appeal to the remainder, it was 
held that the costs of the lower court should ha\e 
been assessed against defendant and the costs of 
the appeal should be assessed to plaintiff^® A 
judgment that each party pay his own costs will 
not be reversed m the absence of any showing 
as to the amount of costs incurred on ei^er side.^^ 

Right dependent on amount or value of recozery 
Statutes proMding that there can be no recovery of 
costs unless the amount of the judgment exceeds a 
certain specified sum have been held to be applica¬ 
ble to actions of replevin.^® In such cases the 
value of the property actually recovered determines 
the right to costs,^® and the value of the property 
may be inquired into in the proceedings,^^ but the 
sheriff’s appraisal will be presumed correct until the 
contrary is showm 7® Where the value of the prop¬ 
erty m dispute has been placed by plaintiff in his 
declaration at a sum exceeding that required by 
statute, a successful defendant may recover his 
costs '^® A defendant need not, it has been held, 
in order to recover full costs, succeed m defending 
an amount of property that would entitle a plain¬ 
tiff to costs • ^ 

Limitations on costs recoverable In order to 
recover a full bill of costs a party recovenng judg¬ 
ment must show that the damages, added to the 
value of the property, exiceed the sum specified, ei¬ 
ther under general statutes restnctmg the amount of 
costs recoverable to the amount of damages awarded 
when the latter is under a designated sum,^® or 
under statutes speafically providmg that, m actions 

case—Cooley v Oillaa, 6 A. 180, 54 
Conn. 80 

69 Idaho —Simmons v Simmons, 
180 P 784, 28 Idaho 485 

OkL—Hennessey First Nat. 
Bank v Faranharson, 97 P 559, 
22 OkL 27 

71. Kan.—Dresher v Corson, 23 
Kan. 818 

78. Cal—Rohr v McCraig, 88 Cal 
809 

73. US—Crowe v Peaslee-Gaulberl 
Co, CCLAMass, 87 F2d 216 

54 C.J p 610 note 7 

74. NJ—Chambers v Hunt, 20 N 
J liaw 109, reversed on other 
grounds 21N JJ^aw 620 

78 NJ—Chambers v Himt, supra. 
76. Cal—IkLgar v Gray, 6 Gal 267 

77 NT—Johnson v Fellows, 6 BUU 
858, overruling Small v Blxley, 18 
Wend. 514 

78. Iowa.—^Moore v Ross, Morr 
401 

54 C J p 611 note 12. 


Where defendant gives bond and 
retains property, plaintilTs title is 
extinguished and case proceeds as 
action of trespass and if there is a 
general verdict for plaintiff for part 
of property, it carries with it costs. 
—^Agricultural Trust Co v Eby, 29 
PeuDist. 816—Shoemaker v Shoemak¬ 
er, 4 Pa.Diat. 898, 16 Pa.Co 159, 7 
Kulp 528 


a eomplidnt contains but 
one count to recover possession of 
several chattels, and both parties 
succeed as to part of the property 
reple\’ied, plaintiff ia entitled to re¬ 
cover costs and defendant is not.— 
W*agner v Charrier, 29 N T S 2d 315 


67 N.H.—^Brown 
86 


V Smith, 1 NJEL 


68. Neb—McGUlin v Gleason. 52 N 
W 287. 84 Neb. 694 
54 ClJ p 610 note 1. 

Xf feus to recover one of 

sundry articles sued for, defendant 
is entitled to no more costs than 
fees of his witnesses on that part of 
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TO 
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to recover the possession of personal property, the 
amount of costs is limited to the amount of dam¬ 
ages and the lahie of the property, provided the 
damages, together with the value of the property 
recovered, do not exceed a designated sum^® A 
statute allowing plaintiff in rep’eiin as costs only 
one fourth the ^alue of his goods found for him, 
if the value is under a speci6ed amount, does not 
apply to taxing costs for defendant for whom was 
found a very small part of the goods replevied.*® 

The costs are limited to the amount of damages 
where the latter are under the statutory sum and the 
1 alue of the propertj’’ is not assessed by the jury,*^ 
and a party recovering the possession of personal 
property is entitled to no costs where he is not 
awarded an> damages, and the value of the property 
is not fixed.*^ So, where defendant offers and plain¬ 
tiff accepts judgment for the return of the chattels 
in question \»nth damages and costs, but without fix¬ 
ing the ^alue thereof and fixing only a nommal sum 
as damages, the costs are hmited to the amount of 
the damages ** The fact that plaintiffs costs are 
only nominal, by reason of a statute limiting them 
to the amount of the damages, does not entitle de¬ 
fendant to any costs It has been held that legal 
disbursements which the prevailing party is entitled 
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to reco^ er are not costs within statutes limiting the 
amount of costs recoverable ** 

Persons liable On the recovery of judgment m 
replevin against an officer and attachment or execu¬ 
tion creditors, who appear to contest the title to the 
property, such creditors are solely hable for the 
costs of the action ** 

Items allowable In accordance with the rule ob¬ 
taining in actions generally, it has been held that 
attome>’s fees are not allowable as costs in an ac¬ 
tion of replevin,*7 except where there is statutory 
authority therefor ** Likewise, time lost m prose¬ 
cuting or defending the action,*® and other madental 
expenses®® may not be included in the bill of costs 
{However, the costs of seizmg,®! removing,®® and 
caring for®* the property taken under the wnt or 
order are properly mcluded m a bill of costs It 
has been held that the premium on the replevin bond 
furmshed is taxable as costs®^ when such bond is 
compulsory,®* but it has also been held that such 
premium is not taxable as costs ®* Under a statute 
providmg that, where plaintiff fails to comply with 
an order requiring further bond and surety, de¬ 
fendant may have judgment "with such reasonable 
costs as shall be adjudged by the court," the word 
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79 NT—W M Whitney & Co % 
Brown, 1 NTS 2d 754, 253 App 
Dlv 180 

54 CJ p 611 note 18 
Costs to defendant held limited to 
sum fixed by plaintiff os value of 
chattel—^LfOndstrom Realty Corpora¬ 
tion V Lambom, 259 NTS 495, 144 
llisc. 701. 

sa Me—Hhrdina v Harris, 2 Me 
162 

81. NT—^Hawley ▼ Green, 18 

Wend. 6')4 

54 C.J p 611 note 16 

88. NT—Wagner \ Charrler, 29 N 
TS.2d 815 

54 CJ p 611 note 17 

83. NT —Hausauer v Maehawics 
66 NTS 840, 54 App Dlv 28 

NT —Tan Schoning v Mitchell, 
23 HowFr 44 

85 NT —W M Whitney & Co v 
Brown, 1 NTS 2d 754, 258 App 
Div ISO 

88. Ind —^Van Gundy v Carrlgan, 80 
NR 988, 4 IndApp. 888 

87- HI—Kemott v Behnke, 86 NJBL 
2d 575. 811 HlApp 889 
Pa.—Blrkpatriok v LaYalsi, Com.PL. 

62 MontgCo 170 
54 aj p 611 note 24 
Recovery of expenses connected 
with action as an element of dam¬ 
ages see infra 5 281 et seq, i 


88. Okl—Orr v Hallon, 126 P2d 
83. 190 Old. 698 
54 <U p 611 note 25 
Aottoa to enf oxoe a lien 

The statute providing for recov¬ 
ery of an attorney's fee by party for 
whom judgment is rendered in an 
action brought to enforce a lien may 
he applied in replevin actions where 
such actions are used to enforce a 
lien—Orr v Mellon, supra. 

89 Miss—^Taylor v. Morton, 51 
Miss 24. 

90. Mich.—Byrnes v Palmer, 71 N 
W 381. 118 Mich 17 
54 CJ p 611 note 27 
&egal disbuxsemeats not aeoas- 
saxUy iaourred may not be recovered 
where not allowable according to the 
course and practice of the court or 
by express provision of law—W M. 
Whitney 4b Co v Brown, 1 NTS 2d 
754, 258 App Div 180 
Court reporter’s charges 
HI—Hemott T Behnke, 86 NJEL2d 
576, 811 HI 889 
BetumaUe deposit 

Sum paid by plaintiff to prothono- 
tary in replevin action, and which 
was returnable to the plaintiff by 
the prothonotary on payment of fees 
and costs by defendant, was not tax¬ 
able as costs—Muhleman & Hayhoe 
V Brown. 50 A.8d 92. 4 Terry, Del 
481. 


91 . KC—Hendricks v Ireland, 77 
SR 1011, 162 NC 528 
54 CJ p 629 note 61. 

Constable’s charges la landlord’s 
distraint prooeedings are not taxable 
in subsequent replevin action by con¬ 
ditional vendor of distrained goods 
in which landlord intervened and re¬ 
covered Judgment.—Finn, HDemd & 
Co V Sobel, 168 A. 881. 107 Pa.Su- 
per 81. 

98. US—Crowe v Peaslee-Gaulbert 
Co, CCAJdass, 87 F2d 216 
NT—^Toung T Atwood, 5 Bhin 284 
Reclamation 

Statute providing that sherifTs ex¬ 
penses in taking and keeping replev¬ 
ied articles shall be taxed as costs 
applies only where there has been 
no reclamation by defendant.—^Kem 
V Larsen, 251 NTS 596, 140 Misc. 
802 

93. US—Crowe v Peaslee-Gaulbert 
Co CCJLMass, 87 F3d 216 
54 C J p 611 note 80 
94b Wash.—Stilwell Bros v Union 
Ifach.. etc., Co., 161 P 1048, 94 
Wash. 61. 

96 US—Crowe v Peaslee-Gaulbert 
Co, CCA-Mass, 87 F2d 216 
98. Del —Muhleman & Rayhoe v 
Brown, 50 A.2d 92, 4 Terry 481. 

Fa.—Kirkpatrick v LaTala^ ComPL, 
68 Montg Co 170 

Tex.—Biandtjen & Kluge v Manney, 
CivApp.. 288 &W9d 609 
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§§ 261-263 


''costs” refers to the reasonable expense incurred 
by defendant in connection with plaintifiTs proceed¬ 
ings before the court®^ 


Effect of findings With respect to the question 
of costs, the jury’s finding that there was an unlaw¬ 
ful detention is binding on the parties 


xm. DAMAaSS 


§ 262 Right and Basis of Recovery 

Generally, the sueceasful party may recover dam¬ 
ages In a replevin action, and the damages recoverable 
are such as will compensate him for the loss he has sus¬ 
tained by being wrongfully deprived olLthe possession of 
the property involved 

Generally, damages may be allowed m a replevin 
action if demanded by the successful party in his 
pleadmg ®® By the action the law mtends to gi\ e a 
complete remedy to the party entitled to possession 
not only as to the property itself, but also in re¬ 
spect of damages which are the natural result of 
the wrongful act^ Damages to the successful party 
are ordinarily to compensate him for the loss he has 
sustamed by being wrongfully deprived of the pos¬ 
session of his property-,® and, generally, the award 
involves a prior finding that he is entitled to the 
immediate possession of the property at the time the 
suit was commenced.® Against a party who has 
been guilty only of wrongful detention and not of 
wrongful taJong, the damages that may be recovered 


are limited to those whidi result directly from the 
wrongful detention ^ Exemplary or punitive dam¬ 
ages are recoierable where the peculiar circum¬ 
stances warrant, as discussed mfra § 2S5, but, m 
the absence of arcumstances on which exemplary 
damages could be awarded, just compensation can 
only be allowed, since the object of the law is to 
restore the party, as far as possible, to the condi¬ 
tion he was m prior to the commission of the wrong¬ 
ful act® 

§ 263. -By PlaintifF 

As a general rule, plaintiff In replevin. If he it tuc- 
eettful, it entitled to recover damaget for the wrong¬ 
ful taking and detention of the property 

The general rule, sometimes under the terms of a 
statute, is that a plaintiff in replevin, if successful, 
may recover damages for the w rongful taking® and 
detention^ of the property, together with, where a 
return 'of the property is not had, a recovery of 
Its value,® or the value of his special interest there- 


97. Itl—Valentixie v E^iox, 128 A. 
600 46 R.I. 429 

98. US—Crowe ▼ Peaelee-Gaulbert 
Co, CCJLMass, 87 F2d 216 

99. Mo—State ex_ rel Stevenson v 
American Snrety'Co, App., 74 SW 
2d 1094 

Pa.—Landman v Fox, Com.Fln 6 
PayLJ- 71. 

Mandatory provlsioBa of statute 

NT—Arwln Sportswear Co v Sal¬ 
erno, 77 NTS 2d 486, 278 AppDlv 
882 

1. Nev—Buckley v Buckley, 12 
Nev 428 

Okl—Hunt V Cohen, 179 P 1, 74 
Okl 248 

8. Okl—McMillan Hardware Co v 
Boas. 104 P 848 24 Okl 696 

64 C.J p 612 note 44 

8, Nev—Bahls v McLeod, 204 P 
601, 46 Nev 880 

OkL—^McMillan Hardware Co v 
Boss, 104 P 848. 24 Okl 696 

4 . Miss.—Cook V Waldrop, 188 So 
894, 160 Miss 862 

B. Md.—Cumberland Coal, eta, Co 
V Tllghman. 18 Md. 74 

Mi ch.—Hanselman v Hegel, 27 NW 
678, 60 Mich. 640 

6. Mich.—^Multiplex Concrete Mar 
chinery Co v Saxer, 17 NW2d 
169, 810 Mich. 248 

Miss.—Ainsworth v Smith, 127 So 
771, 167 Miss. 202. 


Mont.—Jackson v McDonald, 148 P 
2d 898 116 Mont. 269 
NJ—Independent ABtna Sprinkler 
Corporation v Mbrrla. 168 A. 676, 
111 NJLaw 457 
64 CJ p 612 note 89 

Bgottahle replevin | 

Where, In a suit in the nature | 
of egultable replevin, the court can¬ 
not decree the return of the property 
because it has passed from the con¬ 
trol of defendant, the court may re¬ 
tain Jurisdiction to make an award 
of damages instead.—Somerville Nat. 
Bank v Homblower 199 NE. 918, 
298 Mass 868, 104 A.L.B. 1107 

7 m—Cottrell v Gerson, 20 NE. 
2d 74, 871 111 174 

Mich.—Sherman v Williams, 82 N 
W2d 476, 821 Mich. 245—Multiplex 
Concrete Machinery Co v Saxer, 
17 NW2d 169, 810 Mich. 243 
Miaa—Cook v Waldrop, 188 So 894, 
160 Miss. 862—Ainsworth v Smith. 
127 So 771, 157 Miss. 202 
Mont.—Jackson v McDonald, 148 P 
2d 898, 115 Mont. 269 
Pa.—Smith v Berlinberg, 168 A. 848, 
808 Fa. 202—Wensel v Beed, 55 
A.2d 648, 161 Pa.Super 488—Mo¬ 
tors Mortg: Corporation v Hager- 
ling, 161 A. 447, 100 Pa.Super 
148—See EiriLpatriok v LaVala, 
ConLPl. 62 MontgCo 170 
Wash.—Hoff V Lester, 168 P2d 409. 
25 Wa8h.2d 86, 164 A.L B. 761—My¬ 
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ers V Walker, 24 P2d 97, 178 
Wash. 692 

64 CJ p 612 note 89 
Beoovery from purOhaseir In good 
faith 

Plaintiff; as owner of stolen auto¬ 
mobile could recover damages for 
wrongful detention thereof from 
bona fide buyer refusing amicably to 
surrender it. and defendant was not 
entitled to credit for certain acces¬ 
sories which he added to the auto¬ 
mobile.—Bozeman Mortuary Ass'n v 
Fairchild. 68 SW2d 756. 268 Ey 
74. 2 AX.B. 419 
Proof of light to possessloiL 
Permitting assessment of damages 
in rejdevin without reQuiring plain¬ 
tiff to prove his right to possession 
was held not error where plaintiff's 
right to possession was settled by 
entry of default Judgment.—Baren- 
son V Zaritsky. 167 A. 671, 11 NJ 
Mlso. 680 

8i NJ—Independent ^tna Sprink¬ 
ler Corporation r Morris, 168 A. 
576, 111 NJLaw 457 
Pa.—^Kirkpatrick v LaVala, Com.PI.. 
62 MontgCo 170—^Pierce Butler 
Badlator Corporation v Farrell, 
Com.PL. 92 FlttsbLegJ 550 
Wash.—^Myers v Walker, 24 P 2d 97, 
178 Wash. 592 
54 CJ P 612 note 40 
Alternative judgment for value see 
supra i 251, 



§§ 263-264 


REPLEVIN 


77 C J S 


in, as discussed infra § 272, although it has been 
stated broadly that damages for the detention of the 
property are recoverable only in case of a return 
of the property® Plaintiff is entitled to recover 
such damages for detention of the property as will 
fully indemnify him for the injury sustained.^® It 
has also been stated that, usually, the aim in replev¬ 
in, in the absence of fraud or malice, is to give 
just compensation for the purpose of restormg 
plamtiff to his condition pnor to the commission of 
the wrongful act^^ 

It has been held or recognized that damages for 
detention are not limited to such as have accrued 
when the suit is commenced but may be estimated 
to the date of termination of the smt,i® or, as 
sometimes stated, to the date of verdict,^® or to the 
date of entry of judgment The view has been 
taken that, where defendant who relies on an al¬ 
leged hen on the property as a defense has im¬ 
properly retained possession of the property on giv¬ 
ing a counterbond, plaintiff is entitled to recover 
damages for detention for the penod intermediate 
the date of the service of the wnt of replevin and 
the date of the delivery of the property by defend¬ 
ant ^5 

Under some statutes plamtiff is entitled to dam¬ 
ages for the wrongful detention of unreplevied 
property described m the wnt to which the jury 
find him entitled,^® but there is authonty holdmg 
that the damages recoverable by a plaintiff for the 
detention of goods are limited to the goods actually 
replevied.1^ 

Plaintiff is not necessanly depnved of the right 


to damages for the detention of the property by his 
failure to require immediate delivery of the prop¬ 
erty under the wnt at the institution of the ac¬ 
tion,^® or on appeal by the opposite party i® Ac¬ 
cordingly, the failure of plamtiff to avail himself 
of the pnvilege of obtaining possession of the prop¬ 
erty by givmg a bond as provided by a penman e 
statute does not necessanly deprive him of his 
nght to damages for unlawful detention of the prop¬ 
erty,®® and plaintiff should not be reqmred, under 
penalty of loss of damages, to give a bond or other 
secunty, which he is not able to give This view 
has been qualified, however, by recogition that, un¬ 
der some circumstance, plaintiff may be required to 
mitigate his damages by availing himself of such 
statutory pnvilege 2® The view has been taken that 
failure to obtain possession of the property by 
giving a replevin bond as provided by a mandatory 
statute deprives plaintiff of the nght to recover 
damages for detention,®® or for depreaation m 
value.®® 

§ 264 -By Defendant 

As a general rule, defendant In replevin, If he Is suc- 
oessful, is entitled to recover damages for the wrongful 
talcing or detention of the property 

At common law, damages were not recoverable 
by a defendant m replevin,®® and a judgment for 
defendant was for restoration of the property and 
costs, as discussed supra § 239 Certain English 
statutes, however, gave damages to avowants, or 
other persons making conusance, or justifying as 
bailiffs in replevin for rents or services,®® and at 
the present day, either ly virtue of statute or of 


Biglrt hasod oa ownardhip 
Where rfaht of possession of 
plaintiff is based on ownership, val¬ 
ue of property Is measure of recov¬ 
ery where the property is not return¬ 
ed.—Aalseth v Simpson. 2S1 NW 
389. S7 Sl> 118 

SL Neb —IQckman-Williams Asency 
V Haney. 40 NW2d 818. 152 Neb 
219—Oak Creek Talley Bank v 
Hudklns. 214 NW 68. 116 Neb 628 
—Bomberg v Hushes. 26 NW 851 
18 Neb 679 

10. HL—Cottrell V Oerson. 16 NR 
2d 629 296 IlLApp 412. affirmed 
20 NR2d 74. 871 IlL 174 

Urn Mich.—Hanselman v Regal, 27 
INW 678. 60 Mich. 640 

18. BL—CottreU v Gerson, 20 NJS. 
2d 74 S71I1L174. 

IS. Ark.—^Lesser v Norman. 11 8. 
W. 281. 61 Ark. SOL 

14. Wash.—Hoff v Lester, 168 P 2d 
409. 25 Waah.2d 86. 164 A.L.R. 761. 


18. Pa.—Wensel v Reed. 55 A.2d 
548 161 Fa.Super 488 

Impropriety of counterbond where 
defendant claims only lien general¬ 
ly see supra 5 127 

161. Conn.—Dupuis v Dupuis. 122 A. 
904. 100 Conn. 96 

54 CJ p $13 note 50 

17. Vt.—Bagley v Cooper. 99 A. 
230 90 TL 676 

18. NJ—Pedrlck v Kuemmell, 65 
A. 846 74 NJLaw 379 

Wash.—Corpus JWeis quoted iu Hoff 
V Lester. 168 P2d 409. 418. 25 
Wash.2d 86. 164 A^LJEL 751 

19 WIs —Williams v Phelps, 16 
Wls. 80 

54 CJ* p 618 note 58 

sa Wash.—^Hoff V Lester. 168 P 2d 
409, 25 WaslL2d 86, 164 AJLJR, 761. 

81. Wash.—Hoff V Lester, supra. 

88. Wash.—Radley v Raymond. 209 
F 2d 805, 84 WaslLSd 476—Hoff v. 
Lester. 168 P2d 409. 26 WaslL2d 
86,164 751. 
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Matters ooajddered 
In determining whether plaintiff 
should have mitigated his damages 
by giving a bond to obtain possession 
of the property under a permissive 
statute, all relevant and material 
facts should be considered. Including 
the expense involved, the financial 
ability of plaintiff; the relation be¬ 
tween such expense and the amount 
of damages claimed, whether or not 
a counterbond might have been filed 
and aa estimate of the probable time 
when a Judgment determining title 
to the property would be entered.— 
Hoff V Lester, supra, 

83. Wia—Graves v Sittig, 6 Wls 
219 

8L Wla—Graves v Sittig. supra. 

88. Misa—Oorpiis Jluds cited in 
Myers v Danghdrill. 141 So 588. 
684. 168 Misa 298 
64 OJ p 618 note 54 

86. Md.—HbpeweU v Price, 2 Barr 
& G 275. 
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judicial authority, the general rule is that defendant, 
if successful, may recover damages for the wrongful 
taking and detention of the property,*^ m such 
amount as will be a fair indenmity to him for the 
injury he has sustained,^^ and, where he is found 
to be entitled to a return of the property, and a re¬ 
turn IS not had, he may recover its value,*® or the 
value of his speaal interest therein, as considered 
infra § 272, although in some junsdictions it has 
been stated broadly that damages for the detention 
are recoverable only in case of a return of the 
property*® The amount which defendant may 
recover is not necessarily limited to the penalty of 
the bond.*^ Under some statutes defendant may 
be entitled to damages where plaintiff takes the 
property and fails to prosecute his action to effect,** 
but defendant must claim the property and demand 
Its return** 

It has been stated broadly that the aim in replev¬ 
in, in the absence of fraud or malice, is to give to 
the prevailmg defendant just compensation m dam¬ 
ages for the purpose of restoring him to his condi¬ 
tion pnor to the commission of the wrongful act,*^ 


and that speaal damages must be such as are the 
immediate consequence of the unlawful taking*** 
Damages should not be allowed where the evidence 
fails to show that an}- have been sustained,*® andr 
as a general rule, there cannot be a judgment for 
damages where defendant is not entitled to the 
possession of the property,*^ but in some junsdic¬ 
tions, if plamtiff, by givmg a false affidavit, depnves 
defendant of the nght to give bond and keep pos¬ 
session pending the suit, plamtiff will be liable for 
depnvmg defendant of this nght regardless of the 
ultimate nght of possession** It has been held 
that, where the property has been sold by plaintiff 
pendmg the action, Ihe penod of detention for which 
damages are reco\erable by defendant is that from 
the time of wrongful replevm to the time of sale,*® 
and not to the time of tnal Failure of defend¬ 
ant to avail himself of the pnvilege of obtaming 
the return of the property by givmg a bond as pro¬ 
vided for by a permissive statute does not depnve 
him of the nght to recover damages for detention 
of the property 

A judgment rendered for damages for wrongful 


27. Fla.—Iieltner v G- Boromei Fish 
Go.. 191 So 76, 140 Fla. 74 

B Motors, Inc. v Pritchard, 
26 KF.2d 129, 803 lUApp 318 
Me—Archer v Aetna Gas. Go, 56 
A.2d 135, 143 Me 135 
Miss—^yers v Daugrhdrlll, 141 So 
6S8. 168 Miss 298 

2T M.—Giannlni v Wilson, 95 P 209, 
48 NM. 460 

R.I—^Petrucelli v Ginsbersr, 14 A.2d 
505, 65 R.L 167 

Tenn.—Securities Inv Co v White, 
91 SW2d 681, 19 TenzLApp 640 
54 C J p 613 note 59 
Texndaatloa of right to dlaim dsaxu 

ages 

Where attachment plaintiff's only 
Interest in attached automobiles was 
that created by attachment, termina¬ 
tion of cause of action, constituting 
sole basis of attachment, by settle¬ 
ment agreement with defendant or 
judgment striking case from docket, 
terminated any claim of plaintiff for 
damages for taking of automobiles 
out of their possession in a replevin 
action.—^Meyers v C L T Gorp., 43 
A.2d 742, 182 Conn. 284. 

XT def endaiLt Elects to have porop- 
esty retozBsd, plaintiff must respond 
in damages for unlawful detention.— 
Theatre Squipment Acceptance Cor^ 
poration v Betman, 258 NW 201 
266 Mich. 22 

IBatters snhsequsat to plaintiff’s 
sKscatlxig bond 

(1) Actual damages were recover^ 
able by defendant even with respect 
to matters after the execution of 
bond by plaintiff.—Sandel v Whisen- 
hunt, 167 SJQ. 166, 168 8 0, 129 


(2) As to exemplary damages 
with respect to matters after execu¬ 
tion of bond see infra § 285 
Ooneessioii. by plaintiff of defsudanfs 
ownership 

Concession by plaintiff in replevin 
that certain property belonged to de¬ 
fendant was insufficient to discharge 
duty to redeliver property in good 
condition within reasonable time, and 
did not defeat defendants right to 
damages—^Hall v Smedley Co., 151 
A. 321 112 Conn. 115 

88. Conn.—Dupuis v Dupuis, 122 A. 

904 100 Conn 96 
54 G J p 613 note 60 

89 IFla.—Bryant v Gtodfrey, 40 So 
2d 838 

Fa.—^Moyer v PVankford Crate Go, 
2 A.2d 587, 183 Pa.Super 828 
Tenn.—Securities Inv Co v White. 

91 SW2d 581 19 TennJlpp 540 
54 aj p 618 note 61. 

Alternative judgment for return of 
property or for its value see supra 
S 251. 

Election to take judgment for return 
of property or for value generally 
see supra 6 248. 
xmdsr statute 

(1) Under a statutory provision 
entitling a prevailing defendant to a 
judgment for the return of the prop¬ 
erty or for its value, at his election 
and to damages for the taking and 
detention of the property, such de¬ 
fendant is entitled to judgment for 
the return of the property or its val¬ 
ue and for at least nominal damages 
for the taking—Toung v Griesbauer 
MoApp. 183 S.W2d 917. 
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(2) Under the statute, the value 
of the property is not a part of the 
damages for the taking—Toung v 
Griesbauer, supra. 

30 Neb—Bomberg v Hughes, 25 
HW 851, 18 Neb 679 
31. Miss—^Myers v Daughdrill, 141 
So 588, 163 Misa 298 

38. Mo—Ftanklin Ice Cream Corp 

V Kaufman, App, 170 SW2d 990 
83; Mo—Franklin Ice Cream Corp 

V Kaufman supra. 

84. Mich.—Theatre Equipment Ac¬ 
ceptance Corporation v Betman. 
253 NW 201 266 Mich. 22 

38. Mich.—Theatre Equipment Ac¬ 
ceptance Corporation v Batman, 
supra. 

88. Mo —Wangler ▼ Franklin, 70 
Mo 659 

37. HI—Pollack V Smith, 26 NE.2d 
188. 803 niApp 338 

Ma—Archer v .Stna Cas Co.. 55 A. 
2d 185, 143 Ma 135 

NJ"—Mark-Sach8-E\ans Co v W 
W Auction Co 8 A.2d 69, 128 N J 
Law 102 

54 GLJ p 614 note 64 

38. Misa—^Mars v Hendon. 178 S6 
286, 178 Miss 157 

39. Tenn.—Securities Inv Co ▼ 
White, 91 SW2d 681, 19 Tenn. 
App 540 

40. Tenn.—Securities Inv Co v. 
White, supra. 

11. Ill —lu B Motors Ina, v. 
Prichard, 25 NE.2d 129, 808 HI. 
App 318 
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taking and detention will not be discharged bx 
return of the proper^, as discussed supra § 234 

§ 265 - Connection with Suit for Pos¬ 

session in General 

Subject to qualHIcatlons sometimee recognized, at a 
general rule, the damages which are recoverable In re¬ 
plevin must be connected with, and Incident to, the 
contest with respect to the possession of the property 

As a general rule, the damages recoverable m 
replevin must be connected with, and inadent to, the 
contest over the possession of the property not¬ 
withstanding the rule, which sometimes obtains, that 
in reple\in all the equities of the parties may be ad¬ 
justed,^® which rule generally relates to the ad¬ 
justment of the rights and interests in the property 
in controversy, as discussed supra § 239, unless the 
damages do so arise, they are not recoverable 
merely because they are connected with the trans¬ 
action by reason or virtue of which plaintiffs al¬ 
leged right of takmg possession accrued It has 
been held or recognized, hov ever, that, where the 
damages claimed arise out of, or are connected 
with, the subject matter of the replevin action, they 
may be recovered in that action^® While the 
misuse of property mvolved contrary to the terms 
of an agreement has been regarded as a proper ele¬ 
ment for consideration m determming the amount of 
damages,^® and a statute prescnbing the measure 
of damages for a breach of contract has been cited 
in support of the view that plaintiff in replevm is 
entitled to such damages as will fully compensate 
him for the detriment proximately caused by the 
unlawful seizure and detention of the property,^^ 
it has been held or recognized that a party cannot 
recover damages m replevin for breach of con¬ 
tract,^® or for matters growing out of a pnor ac¬ 
tion.^® 

The view has been taken that a hen on the prop¬ 


erty m controversy, claimed by defendant, may be 
settled, and provision for the satisfaction thereof 
may be made, m the replevin action,®® although it 
has also been held that defendant’s churn under a 
hen on the properly m controversy could not be 
adjudicated in replevin since such claim was not 
damage arising from the contest over the pos¬ 
session of the property 

§ 266. —— Injury to Property Other tixan 
That in Suit 

Generally, damages for Injury to property other than 
that replevied are not recoverable by defendant. 

Damages for injury to property other than that 
replevied,®® as for mstance personal effects in a 
building seized and removed under a wnt of replev¬ 
in,®® cannot be recovered by defendant Matters of 
this character cannot properly be adjudicated in an 
action which concerns only die claims of the respec- 
tn e parties to the buildmg ®* 

§ 267. —— Damages Resulting firom Act of 
Party Claimmg 

A party In replevin le not entitled to recover dam- 
agea which have resulted from his own act 

Where plaintiff claims substantial damages for 
property wrongfully detained, the value of which 
by his own act he has destroyed, no substantial 
damages are recoverable ®® Where plaintiff m re¬ 
plevm had permitted the mmgling of his property 
with that of a judgment debtor so as to make it 
impossible for an officer levying execution to select 
the judgment debtor’s property and distinguish it 
from such plamtifFs property, such officer is not 
liable in damages ®® 

§ 268 Nominal Damages 

Generally, the prevailing party In an action of re- 


IWiKmlalwg damaffee 
A defendajit in a replevin action 
is not required to give a forth¬ 
coming bond aa soon as possible 
after commencement of action to 
minimise damages for wrongful re¬ 
plevy—Glannlni V Wilson, 95 P2d 
209, 48 NJl. 460 

42. Wyo—Thomas v Mann, 185 P 
1088, 22 Wyo 99 

54 C.J p 614 note 68. 

43. Mo —^International Hospital 
Eciuipment Co v St. IjOuIs Fire 
Door Co, App, 18 SW2d 582. 

54 GLJ p 614 note 68 

44. Keb—Schrandt v Young; 86 N 
W 1085, 62 Neb 254. 

46. OU—Hdmberg v Will, 158 P 
883, 52 OU. 745 

64 C.J p 614 note 70. j 


46. GaL—Palm Springs-La Quinta 
Development Co v Elieberk Corp, 
115 P 2d 548, 46 CaUljpp 2d 284. 

47 Cal —Prentice v Zumwalt, 18 P 
2d 379, 124 CaUVpp 646 

48. Del —Harlan & Hollingsworth 
Corp V McBride, 69 A.2d 9 

54 C J p 614 note 71. 

49. Mo—Buggies v Wilson, 142 S. 
W 772, 162 MoJ^pp 872. 

54 <U p 614 note 72 

8 a N C.—Thomas v Merrill, 86 S.E. 

598, 169 Na 628 
54 CLJ p 614 note 78 

61. Conn.—Switzer v Turanaky, 124 
A. 720, 101 Conn. 6a 
54 GU p 614 note 7A 
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88 . Mich—Theatre Equipment Ac¬ 
ceptance Corporation v Betman, 
263 NW 201, 266 Mich. 22 

68 . Neb—Jameson v Kent, 60 >NW 
879, 42 Neb 412—Dietrichs v Lin¬ 
coln, etc., B. Co, 18 NW 13, 13 
Neb 48. 

64i Neb—Jameson v Kent, 60 NW 
879, 42 Neb 412—Dietrichs v Lin¬ 
coln, etc., R. Co., 18 NW 18, 18 
Neb <48 

56. Pa.—Duroth Mfg Co v. Caof- 
flel, 89 A. 798, 248 Pa. 2A 

64 C J p 614 note 78 

sa Mich.—Wildmaxi v Sterritt, 45 
NW 657, 80 Mich. 661. 

54 CLJ p 614 note 77. 
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plevin Is entitled to at least nominal damages because 
of the Infringement of his rights. 

In accordance with well-settled principles gov¬ 
erning the law of damages, discussed m Damages 
§ 8, the prevailing party in an action of repleMn is, 
in any event, entitled to nominal damages because 
his nghts have been infringed In order to war¬ 
rant a recovery of nominsd damages, no evidence 
that actual damages have been sustained is neces¬ 
sary Damages beyond nommal damages are not 
recoverable, however, in the absence of an> e^ idence 
to show actual damages,or where there is no right 
to recover actual damages 

§ 269. Value of Property 

The prevailing party In replevin Is not entitled to 
recover the value of the property If he has accepted a 
return of the property or the proceeds of a sale of the 
property which has been made with his consent. 

Generally, the prevailing party in reple\m is 
entitled to recover the value of the propertj* where 
a return of the property to him is not had, as 
discussed supra §§ 263, 264, but he is not entitled 
to recover the value of the property if he has ac¬ 
cepted the return of the propert>®i or the pro¬ 
ceeds of the sale of the property where such sale 
was consented to by him.®^ "V^ere there is no 
evidence with respect to the value of certain 
property, a nonunal value may be placed thereon.®^ 
The value of a stock certificate for which replevin 
IS brought is the value of the stock represented by 
the certificate and not merely the paper value of 
the certificate itself 

Where the right of plamtiff m replevin to obtam 


possession of the personal property invoked is qual¬ 
ified by the necessity of an actual severance of 
such property and its remo\al from real property, 
die value of such property to which plaintiff is en¬ 
titled, in lieu of obtaming possession, is its value as 
se\ered and removed from the real property,®* 
without regard to the most profitable use w*hich 
defendant could make of such personal propert>,®® 
and the measure of recovery is not the value of 
such personal property w*hen attached to, and used 
in connection with, the real property 

§ 270. -Time of Valuation 

Due to some extent at least to a difference In the 
terms of the statutes, different conclusions have been 
reached with respect to the time as of which property 
Involved In a replevin action Is to be valued In some 
jurisdictions the time of wrongful taking, or under some 
circumstances, the time of wrongful detention, of eon- 
version, or of demand f6r, and refusal of, possession. Is 
the pertinent time. In other jurisdictions, the time of 
trial, and In still other jurisdictions the time of Issu¬ 
ance of the writ of replevin or of the commencement 
of the action 

Due in part at least to the difference m the terms 
of statutes, there is a diversity of opimon with re¬ 
spect to the time when the value of the property 
sued for m a replevin action should be determmed 
for the purpose of fixing the amount of money judg¬ 
ment In some junsdicbons the \iew has been 
adopted that m replevin the value of the property 
IS to be determined as of the time of the wrong¬ 
ful taking,®® or at the time of the wrongful deten¬ 
tion where the original taking was lawful,®® or 
at the time of the conversion by the wrongdoer,^® 
or at the tune of the demand for, and refusal of, 


S7 Mo—Yoons' v Griesbaoer, App, 
188 SW2d 917—Robertson v Gnl- 
der App, 86 SW2d 966 
Pa.—^Reese & Bernard Bleetrie Co 

V Leventry, 156 A. 581, 102 Pa. 
Super 858 

64 OJ p 614 note 80 

S8. Neb— Frey v DraiiOB, 7 Neb 94 

64 C J p 614 note 81 

59 La.—^Muse v Sharp, App., 165 
So 300 

Miss.—Elisey v FrederiG, 3 So 2d 849, 
191 Miss 638 

Neb—Securities Inv Corporation v 
KreJoi, 260 NW 896, 128 Neb 768 
64 CJ p 615 note 82—28 QJ p 609 
note 66 

ea NJl—Desmet v. Sublett, 226 P 
2d 141, 54 NM. 855 

eL Pa.—Smith V Berllnberg; 158 A- 
848, 802 Pa. 202 

59; Pa.—Motors Morts Cori>oratlon 

V Haserllns, 161 A. 447, 106 Pa. 
Super 148 

'E e as o iL for rule 

Where plaintiff authorized the sale 
77C.JS«-^ 


of the property and asreed to, and 
did, accept the proceeds of such sale, 
he in effect obtained possession of 
the property—Motors Morts Corpo¬ 
ration Y Haserllns, supra. 

68 . NT—Wasner y Charrier, 29 
NTS 2d 315 

64. OkL—Beck v Day, 62 P 2d 1014. 
178 OkL 810 

68 . NY—I. Tanenbeuim Son & Co 

Y C Ludwis Baumann & Co of 
Brooklyn, 184 NE. 503, 261 NY 86. 
86 A.L.R. 102 

66 L NY—Tanenbaum Son & Co. 

Y C Ludwis Baumann & Co of 
Brookiim, supra. 

67. NY—L Tanenbaum Son & Co 
v C Ludwis Baumann & Co of 
Brooklyn, supra. 

68 . XJ S.—Haser y Gordon, CA. 
AlaskSv 171 F 2d 90 

Ey—Bozeman Mortuary Ass’n y 
FUrchild, 86 SW2d 979, 260 Ey 
748 

Mont—Ocrpns tads guoted in First 
Nat Bank of Ealispell v Perrlne, 
83 P 2d 997, 999, 97 Mont 262. 

193 


Wash.—Seaboard Securities Co y 
Bers, 81 P2d 608, 177 Wash. 203. 
54 C.J p 615 note 95 
Special intezest 

In action to repleYy property In 
which defendant had a special inter¬ 
est in the nature of a Yendee's equi¬ 
table lien proportionate to the 
amount of the purchase price which 
he had already paid, judsment should 
haYe been for the Yalue of defend¬ 
ant's special Interest at the time of 
the wronsful takins—Leltner y G 
Boromei Fish Co., 191 So 76, 140 
FUl 74 

Value of property when new is not 
a proper valuation—^Ebiser v Gor¬ 
don, CJLAlaska^ 171 IB*2d 90 
2 Botor vehicle 

Wash.—MacCallum-Donahoe Finance 
Co Y Warren. 210 P 868, 122 
Wash. 176. 

42 CJ P 755 note 42 [b] 

69 Minn.—McLeod y Capehart, 52 
NW 881, 50 Minn. lOL 
54 C J p 616 note 96 

70i Mich.—J. lu Hudson Co 
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possession by the wrongdoer ^ Other jurisdictions 
have followed the rule that in assessing the value 
of the property the value should be that which the 
property has at the time of the trial In still oth¬ 
er jurisdictions the "value of the property is meas¬ 
ured as of the time of the issuance of the writ to 
recover possession,^^ or of the time of the com¬ 
mencement of the action.*^^ 

Alternative judgments for value are discussed 
generally supra § 251, and election to take judg¬ 
ment for value, supra § 248 

Where property not available at trial Where 
at the time of the trial the propert 3 has been lost 
or destro>ed, the rule that the value is to be as¬ 
sessed as of the time of the trial has been regarded 
as inapplicable, and in such case the value is meas¬ 
ured as of the time of the w-rongful takmg or de¬ 
tention *5 WTiere the property has been sold be¬ 
fore trial by order of court, it has been held that 
the value is to be measured as of the date of the 
sale 

Property which fluctuates in value In some cas¬ 
es It has apparently been recognized that, in de- 


termimng the time as of which property which 
fluctuates m value should be valued for the pur¬ 
pose of a recovery by the prevailing party in re- 
plevm, the arcumstances may call for the appli¬ 
cation of a rule other than that which might be 
applicable with respect to other property The 
Mew has been expressed that the form of action 
is not material in determming the question,78 and 
that rules sinular to rules applicable m trover in 
this regard apply 78 The general principle is that 
the prevailmg party must be adequately compensat- 
ed,80 and that the wrongdoer shall not profit by 
his wrong 81 So it has been held that, where it 
has not been shown that the prevailing party who 
has, under a statute, elected to take the value of 
the property is deprived of a higher value than 
he would have profited by had he retained posses¬ 
sion and further, it is not shown that the wrong¬ 
doer profited by the higher immediate value, the 
prevailing party will not be entitled to the highest 
price available between the time of the wrongful 
detention and before the entry of judgments^ On 
the other hand, it seems that an intermediate high¬ 
er value may be allowed where the enhanced price 


Barnett, 238 XW 243 255 Mich. 
465 

54 OJ p 616 note 97 

71. Mich.—Sherman v TTilliman, 32 
XWSd 476 321 Mich 345 

Wash.—American Packing Go v 
Luketa, 196 P 1. 115 Wash. 1, 22 
A.L.R. 206 

Where taking was not tortlons, 
value is determined as of date of 
demand—Seahcard Securities Co v 
Berg, 31 P 2d 508, 177 Wash. 203 

72. Ariz.—Coffey v WiUiams, 210 
P2d 959, 69 Aria 126 

Mo—^Maier v Henson Motor Co, 
App 151 SW2d 452—Huntington 
\ Jamieson App., 50 SW2d 705— 
Union House Furnishing Go v 
Woods, App 39 SW2d 448—Jo¬ 
seph Qreenspon's Sons Iron & 
Steel Co V Gerstein, 27 SW2d 
487. 224 MoJipp 330 
NT—Spear v Auto Dealers* Dis- 
csount Corporation, 278 NTS 561, 
154 Misc. 801. 

Tex.—National Surety Co v Odle 
CivApp 40 SW2d 876 
54 C J p 616 note 99 
Befossl of xedetUvety 

In action for possession of person¬ 
alty, and, in alternative, for damages, 
measure of damages is value of 
property at time of trial or when 
redeli\ ery is refused after restitution 
is ordered.—Hutson v Bassett, Tex. 
dvApp 85 SW2d 231. 

Osrttitoate of stock 

In replevin for recovery of a cer¬ 
tificate of corporate stock, plaintiff 
should receive either certificate Itself 


or amount of money sufficient at time 
of trial to enable him to buy the 
stock.—Satterwhite v Harriman Nat 
Bank & Trust Co of City of New 
Tork, DCNT, 18 F.Bupp 498 
Spedsl interest 

Value of defendant's special inter¬ 
est in property sought to be reple¬ 
vied where superior to plaintifTs 
interest, should be fixed as of date 
, of trial —Zahner Mfg Co v Har- 
I nish, 51 S W 2d 145, 227 MoApp 287 

Ih Oregon 

(1) The view has been expressed 
in considering a statute which was 
sUent with respect to the time as of 
which the value wcls to be assessed, 
that the value Is to be determined 
either as of the time when the prop¬ 
erty was taken or as of the time of 
trial, as may best seem to promote 
substantial Justice —^Parish v Co¬ 
lumbia Nat Bank of Portland, 8 P 2d 
584, 189 Or 126—Farmers’ Loan, etc, 
Co V Hansen, 260 P 999, 123 Or 72 
—^La Vie v Crosby, 74 P 220, 222, 
48 Or 612 

(2) It was stated farther, however, 
that **lt would seem upon principle 
that under a statute like ours the 
Jury should determine its value as 
of the date of their verdict If as¬ 
sessed at that time, and the value of 
the property be greater than when It 
was taken or detained, the prevailing 
party would secure the advantage of 
the appreciation but if the value 
were less, damages could be awarded 
him for the depredation.*’—La Vie v 
Crosby, supra. 


78. In Pennsylvania 

(1) The rule stated in the text has 
been announced.—Duroth Mfg Co v 
Cauffiel 89 A. 798, 248 Pa. 24—64 C 
J p 617 note 1 

(2) The view has been taken, how¬ 
ever, that where plaintiff, by blung¬ 
ing an action of replevin without 
bond disclaims any Interest in the 
return of the property, the property 
may be valued as of the date of the 
wrongful taking, if plaintiff prevails 
—IKlapper v Lackawanna Pants Mfg 
Co. 68 PaDlsL&Co 870, 61 Lack. 
Jut 69 

74, Ark.—^Brown v Hammerman, 
270 SW 86, 168 Ark. 278 
54 C J p 617 note 2 

76 Mo —Maler v Henson Motor 
Co. App, 161 SW2d 452 
54 C J p 617 note 6 

76 Mo —Huntington v Jamieson 
App, 60 SW2d 705 

77 Cal—Page v Fowler, 89 Cal 
412 2 Am R. 462 

NT—Suydam v Jenkins, 6 NT 
Super 614 

78. NT—Suydam v Jenkins, supra. 
54 CJ p 617 note 8 [a] 

79. NT—Suydam v Jenkins, supra. 

80. Cal—Page v Fowler, 89 Cal 
412, 2 Ain.R. 462 

NT—Suydam v Jenkins, 6 NT 
Super 614 

8 L NT—Suydam v Jenkins, supra. 

82. NT—Suydam v Jenkins, supra. 
54 C.J p 617 note 13 
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has been realized by the wrongdoer, or it is rea¬ 
sonable to believe and closely probable that the 
owner would have realized it had he retained pos¬ 
session 88 It has been held that this higher value 
in such a case should be the highest market value 
within a reasonable time after the propert> is 
taken,8^ and not the highest value at any time after 
the taking 86 

§ 271. -Depreciation in Value 

a. In general 

b Where value of property recovered 
a. In Genezal 

Subject to certain quallflcatlona, the party in replevin 
who recovers possession may recover damages for de¬ 
preciation In the value of the property during the wrong, 
ful detention 

Subject to some qualifications, the party recover¬ 
ing possession of the property is entitled to recover 
as damages any deterioration or depreciation m 
the value which has taken place dunng the uTong- 
ful detention.88 It seems that the fact that the 
property depreciates or is injured while m the pos¬ 
session of the officer levying the wnt should not 
alter the rule allowing recovery 87 An award for 
depreciation should not be made, however, where 
the depreciation m value is caused by the act of 


§§ 270-271 

the prev-ailing party 88 if the property has been 
restored to the successful party and it is after¬ 
ward injured or otherwise impaired in value, it 
must be at his nsk.88 

Willie it has been held that the damages recov¬ 
erable for the depreaation in value must be other 
than for depreciation which would naturally occur 
through wear and tear,80 the view has been taken 
that a reco\ery will not be demed merely because 
of the absence of fault on the party cast,8i although 
there is also authority to the contrary *8 There 
may not be an award for alleged injury to the prop¬ 
erty involved where the property was not daxnaged 
after the wrongful act of the party cast,®* as, for 
example, for an injury to the property which oc¬ 
curred pnor to delivery to the party who is guilty 
of wTongful detention.®* 

The unsuccessful defendant who is not entitled to 
the property may not recover damages for an m- 
jury to the property while it w’as m possession of 
an officer imder the order of seizure 9* It has 
been held that, where the judgment awards posses¬ 
sion to plaintiff for the purpose of sale to satisfy 
a lien, defendant is not entitled to recover, in the 
repleMn suit, damages for depreciation while the 
property was in the possession of plamtiff under a 
bond prior to trial 9® 


83. CaL—Paae v Fowler, 89 CaJ 
412, 2 Am R. 483 

54 C J p 618 note 14 

84. CaL—Page v Fowler, supra. 

54 C J p 618 note 15 

8 5. CaJ—Page v Fowler, supra. 

54 C J P 618 note 16 

83. CaL—Spencer Kennelly, Limited, 

V Bank of America Nat. Trust & 
Savings Ass n, 122 P 2d 552, 19 Cal 
2d 586 

Ky—^Bozeman Mortuary Ass'n v 
FairchUd, 68 SW2d 756, 253 Ky 
74, 92 JLLiR, 419 

Micdu—Multiplex Concrete Machinery 
Co V Saxer, 17 NW2d 169, 810 
Mich. 248 

Mont.—Oorpos JUxls cited in Rigney 

V Swingly, 113 P 2d 844, 348, 112 
Mont 104 

NT—^McGreevy v New York Cent 
R. Co, 277 NTS 1, 243 AppDiv 
264. 

Pa.—Wensel v Reed, 55 A.2d 548. 
161 Pa.Super 488 

R.L—Petucelll v Ginsberg, 14 A.2d 
505 65 R.L 167 

Wash.—Hoff V Lester, 200 P2d 515, 
31 Wash.2d 987—Seaboard Securi¬ 
ties Co V Berg, 81 P2d 508, 177 
Wash. 208^—Oorpos gnris dted In 
Myers v Walker, 24 P2d 97, 99, 
178 Wash. 692 

54 CJ p 618 note 18—23 CJ p 609 
note 65 


' Zhjozy caused by party oast 

Where plaintiff regains possession 
of the property, he is entitled to re¬ 
cover damages to the property 
caused by defendant—Bozeman Mor¬ 
tuary Ass'n V Fairchild 86 SW2d 
979, 260 Ky 748 

Depreciation due to an economlo 
depression has been regarded as a 
proper element of damages —Sea¬ 
board Securities Co v Berg, 81 P2d 
508, 177 Wash. 208 
PartiLonlag pr o p e rty within rule 

(1) Bln and equipment—McGreevy 
V New York Cent R. Co. 277 NTS 
1, 248 AppJDlv 264 

(2) Furniture —Seaboard Securi¬ 
ties Co V Berg, 81 P2d 608, 177 
Wash. 203 

(3) Motor vehicle. 

Kan.—Central Kansas Motor Co v 
Kline, 198 P 949 109 Kan. 227 I 
Ky—Bozeman Mortuary Assn v ' 
IFalrchUd. 86 S.W2d 979, 260 Ky 
748 

54 OJ p 618 note 18 W (14) 

(4) Other property see 64 C.J p 
618 note 18 CbJ, [dj 

87. NC—Hendricks v Ireland, 77 
SB. 1011, 163 NC 528 

88 . Pa.—Duroth Mfg Co v Cauf- 
flet 89 A. 798, 248 Pa. 24. 

54 CJ p 619 note 19 
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IMlure to sell 

Plaintiff in replevin action to re¬ 
cover certillcate of corporate stock 
was not entitled to damages because 
of decrease in value of stock while 
certificate was in defendants* posses¬ 
sion, where plaintiff had refused to 
sell the stocdc when urged to do so 
by defendants.—CallaJian v Jones, 
98 P2d 826, 200 Wash. 241. 128 
A.L.R. 1178 

e9m Maas —Gordon v. Jenney, 16 
Maas 465 

9a HL—Odell V Hole, 25 HL 204 
9L Wls —Findlay v Knickerbocker 
Ice Co, 80 NW 436, 104 Wis 875 
54 C J p 619 note 24 

98. Mo—Pope V Jenkins, 80 Mo 
528 

Neb—Frey v Drahos 7 Neb 194 

98. La.—Muse v Sharp. App., 155 
So 300 

94. Miss—Cook V Waldrop, 138 So 
894, 160 Miss 862 

93. NC.—^Hendricks v Ireland, 77 
SB 1011, 162 NC 523 

9a Miss—GrifBn v Jones, 187 Sow 
784, 161 Miss. 776 
Beanedy of defendant 
If the property was damaged by 
plaintiff while in hie possession un¬ 
der a bond by being used by plaintiff^ 
the right of defendant to recover for 
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The question whether failure to obtain posses¬ 
sion of the property by giving a bond as provided 
by statute depnves the successful party of the right 
to recover damages is discussed supra §§ 263, 264 
The question whether recovery may be had both 
for depreciation and also for usable value is dis¬ 
cussed infra § 277. 

Detenmnation of deprecto^Hon It has been held 
or recognized that, where depreciation in the \alue 
of the property is allowed as an element of dam¬ 
age in repleMn, it is estimated as the difference be¬ 
tween Its fair market value at the place and time 
of Its wrongful taking or detention and such value 
at the time of the trial,^^ or, as sometimes stated, 
depreciation is estimated as the decrease m value 
between the date of conversion and the date of the 
issuance of the wnt of replevin, which is properly 
attnbutable to the party cast^^ In some cases the 
difference between the value of the properly at 
the date of the commencement of the unlawful de¬ 
tention and its value on the date on which it was 
deli\ered to the prevaihng party has been regard¬ 
ed as the proper measure of depreaation,^^ without 
deduction from the amount of depreciation as so as¬ 
certained for expenditures made by the party cast, 
which wrere necessary to enable such party to make 
use of the property ^ The view has been taken 
that, where defendant w'^ho relies on a hen on the 
property as a defense has improperly retained pos¬ 
session of the property by giving a counterbond, 
plaintiff is entitled to recover for any damage to, 
or deprecation in the value of, the property which 
occurs intermedia*c the date of the service of 
the wnt of replevm and the date of delivery of the 


property by defendant* 

With respect to depreciation in the value of 
property which has been used in connection with 
conducting a business, it has been held that the 
value of such property is to be determined on the 
theory that such connection has been discontin¬ 
ued and that such property is not a part of the 
operating property * 

b. Where Value of Property Recovered 

Qenarally, where, In replevin, the value of the prop¬ 
erty rather than Its possession Is recovered, depreclatlorr 
in value Is included In the award of damages, If the 
property Is valued as of the time of trial or as of the 
time of the Issuance of the writ, but depreciation Is not 
Included In such award. If the property Is valued ae 
of the time of the wrongful taking or detention 

Where property is valued as of the time of trial,, 
and the value of the property rather than its pos¬ 
session is recovered, the deprecation m value is 
to be included in the damages awarded,^ and, where 
property is valued as of the time of the issuance 
of the writ, any decrease between the value at the 
date of the conversion and at the time the wnt 
issued, which is properly attnbutable to the party 
cast, can be allowed as damages for detention^ 
Where, however, the property is valued as of the 
fame of the wrongful taking or detention, the pre¬ 
vailing party suffers no damage by virtue of de¬ 
precation to the property and as a result this ele¬ 
ment of damage is not considered m the award,^ 
but, even in a junsdiction m which the general 
rule obtains that the value is fixed as of the date 
of tortious takmg, the view has been expressed 
that, where the successful party recovers the 


depredation was in a separate suit. 
—Griffin V Jones supra. 

97 XT—Allen v Fox, 61 NT 662, 
10 Am.R 641 
64 CU p 619 note 26 

96. Sale of property 

The rule stated in the text was 
announced in a case in which the 
successful plaintiff was regarded as 
havins in effect obtained possession 
of the property because he had con¬ 
sented to the sale of the property 
pending suit and had received the 
proceeds of such sale.—Motors 
Morts Corporation v Hafferling 161 
A. 447, 106 Fa.Super 148 

99u Wash.—SeaJboard Securities Go 
V Berg, SI P2d 602, 177 Wash. 
208 

Time of demand 

Where furniture sold under condi¬ 
tional sales contract was mortgaged 
by buyer, detention of fbmltnre un¬ 
der terms of mortgage did not be- 
oome wrongful as to assignee of con¬ 
ditional sales contract until 


on mortgagee, and hence assignee 
who replevied furniture could recover 
for depreciation only from time of 
demand.—Seaboard Securities Co v 
Berg, supra. 

1 . Wash.—Seaboard Securities Co 

V Berg, supra. 

Expenditures for repairs and for 
payment of taxes 

Wash.—Seaboard Securities Co. v 
Berg, supra. 

2, Pa.—Wensel v Heed, 56 A.2d 648 
161 Pa.Super 488 

8 . Wash.—Seaboard Securities Co 

V Berg, 81 P2d 608, 177 Wash. 
208 

Hotel fumlture 

Wash.—Seaboard Securities Go. v 
Berg, supra. 

4. NT—Allen v Fox, 61 NT 662 
665. 10 Am.H. 641. 

54 OJ p 616 note 99, p 619 note 28 
I Time as of which value fixed see su- 
I pra I 270. 


Damages for depredation Induded 
in award for detention 
In a ease in which the rule was 
announced that the value was to be 
fixed as of the time of trial, it was 
said that damages for depreciation 
are embraced in the award for de¬ 
tention.—Spear v Auto Dealers' Dis¬ 
count Corporation, 278 NTS 661, 
164 Misc. 801 

9- Pa.—Duroth Mfg Co v CaaffleU 
89 A. 798. 248 Pa. 24 

6 . Neb—Schrandt v Toung, 86 N. 

W 1085. 62 Neb 254. 269 
64 C J p 619 note 80 

Damages for detention 
Notwithetanding the mle that the 
value Is to be fixed as of the date 
of the wrongful taking or detention 
obtains, it has been stated broadly 
that, where the value of the prop¬ 
erty is recovered, the damages for 
detention Include the depreciation in 
the value of the property—^Myers v 
Walker, 24 P2d 97, 178 Wash. 692. 
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value fixed as of a date later than the tortious tak¬ 
ing, damages for depreaation may be recovered.^ 

§ 272 -Value Recoverable by One Hav¬ 

ing Special Interest 
a In general 

b Property taken under process 
s. In deneial 

Generally, the prevailing party In replevin who haa 
only a special Interest In the property Involved Is not 
entitled to a Judgment for value In an amount In ex¬ 
cess of the value of the special Interest, If the party 
cast also has an Interest In the property, but such 
prevailing party Is entitled to recover the full value. If 
the party cast has no Interest In the property, and the 
prevailing party Is answerable for the amount recovered 
in excess of the value of the special Interest to the per* 
son entitled to such excess. 

By virtue of statutory provision or of judicial 
authonty, m an action of replcMn where a judg¬ 
ment for the value of the property or altematne 
judgment for the value is rendered, the general rule 
IS that the prevailing party, haMng but a special 
interest m the property in contro\ersy, may reco\er 
as against another also having an interest in the 
property the extent of his speaal or limited mter- 
est^ If the party cast, however, has no interest 
in the property, generally, the prevailing party is 
entitled to the full value of the property even 


though his Interest is special or limited and he will 
be held answerable o\er to the general owner for 
the balance ^ It has been held that the unsuccess¬ 
ful party may not complain of an award of the 
full value on the ground that there are hens against 
the property in favor of third persons,although 
the part> cast has been held entitled to credit on 
the judgment for the surplus obtained by the party 
pre\aihng after sale of the property under the judg¬ 
ment m foreclosure The view has been taken 
that, where the party cast has no interest, the gen¬ 
eral value of the property will be assessed with¬ 
out regard to the value of the speaal interest,!^ 
and that it makes no difference whether the pre^ 
vailmg party is the plamtiff or defendant m the 
action 1® However, m no case may the amount 
awarded for this speaal mterest exceed the value 
of the property l^ 

b Property Taken under Process 

As a general rule, where property seized by an of¬ 
ficer on legal process Is reple Med and he prevails In the 
replevin action, he Is not entitled to recover the amount 
of the full value of the property, If such value exceeds 
the value of his special Interest, and he Is entitled to re¬ 
cover only the amount of the value of such special In¬ 
terest. 

The general rule is that where property seized by 
an officer on 1^^ process is replevied and be is 


7 Wis—Findlay v Knickerbocker 
Ice Co, SO NW 486, 104 Wis. 575 

& US—Intertype Corporation v 
Pulver, CCA.Fla., 65 F2d 419 
certiorari denied 64 SCt 76, 290 
US 660, 78 liEd. 571. 

Cal —Rathbun v HUl, 19 P2d 64, 129 
Cal App 601—^Booth v People a Fi¬ 
nance & Thrift Co of Modesto, 12 
P2d 50, 124 CalJ^p 181. 

Mo—Sanders v Brooks, 194 SW2d 
540, 289 Mo.App 678—Nlckelson v 
Clements, App 56 SW2d 149 
N J -Mark-Saens-Evans Co v W 
W Auction Co, 8 A2d 59, 128 IN’ 
JLaw 102 

NT—Kin^r V Clements, 278 NTS 
791, 248 AppDiv 858 
SD—Aalseth v Simpson, 281 NW 
289. 67 SD 118 
64 C J p 619 note 88 
Alternative Judgment generally see 
supra S 251. 

Election between recovery of proper¬ 
ty or value generally see supra S 
248 

Valuation when Interest special or 
QLuallfied in 

Action on bond given In replevin 
action see infra 5 818 
Detinue see Detinue <9 21 b (2) (c) 
Trover see CJS title Trover and 
Conversion 9 184, also 65 CJ p 
182 note 90-p 198 note 92. 
ffpaoial interest under lien In general 
(1) Where the prevailing party 


claims only a special interest in the 
property Involved by virtue of a lien, 
and the property cannot be returned, 
he may recover the amount of the 
lien—Underwriters Acceptance Corp 
V Dunkln, 41 NW2d 855, 152 Neb 
550—Hlckman-WUliams Agency v 
Haney, 40 NW2d 818, 152 Neb 219 
—Jackson v Arndt-Sn> der Motor 
Co, 240 NW 279. 122 Neb 276— 
Creighton v Haythom. 68 NW 984, 
49 Neb 526 

(2) Where defendant has a lien 
on the property he is entitled to re¬ 
cover the amount of his lien 
Mo—Zahner Mfg Co v Hamish, 51 
SW2d 146, 227 Mo App 287—Bos¬ 
tic V Workman. 81 S W 2d 218, 224 
Mo App 645—National Theater 

Supply Co V Scovlll. 22 8.W2d 68. 
223 MoApp 968 

Pa.—^Baranofaky v Welas. 182 A. 47. 
120 Fa.Super 126 

(8) If the value of his lien exceeds 
the value of the property, defendant 
is entitled to recover no more than 
the value of the property—^Flnlf v 
Gearing. 162 A. 825. 106 Pa.Super 
419 

(4) Amount of lien, with Interest 
and costs, as measure of damages 
see infra 9 276 

Special iaterast in purchased prop¬ 
erty 

Where defendant had an eguitable 
lien or special Interest In the prop¬ 
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erty involved proportionate to the 
amount of the purchase price which 
he had already paid, and it was ad¬ 
mitted that defendant did not have 
title to the property, defendant was 
not entitled to recover the full value 
of property at the time of the tak¬ 
ing—^Leltner v G Boromel Fish Co. 
191 So 76. 140 Fla. 74. 

Kotor vshidla 

Kan.—Central Kansas Motor Co v 
Kline. 198 P 949. 109 Kan. 227 
Mo—^Robertson v Snider. App. 86 
SW8d 966 

Expiration or axtlngnltfansni of spe^ 
dal Intarast 

Mo—Dllworth v McKelvy. 80 Mo 
149 

9. Kan.—Krueger v Schlemeyer, 66 
P2d 896. 145 Kan. 469 

54 C J p 620 note 85 

10. Wash.^—American Packing Co v 
Duketa. 196 P 1. 115 Wash. 1. 22 
AJL..R. 206 

11. Wash.—American Packing Co 
V Duketa, 206 P 965. 120 WadL 
278 

13. Mo—Dllworth V. McKelvyt 80 
Mo 149 

13. Mo—Beall v Ihgersoll. 219 S. 
W. 672 208 MoApp 555 

14. Okl —Corpus Jnzls dted la 
Perry v Jenkins Music Co., 75 
P2d 1147. 1149. 182 Okl 61. 

64 CUT p 620 note 40. 
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successful m the replevin suit, he is not entitled 
to judgment for the full value of the property, if 
it exceeds the value of his speaal interest, but to 
a judgment only for the value of such interest 
If, however, the value of the property is less than 
the amount of this interest, the officer is entitled 
to judgment for the full value of the property 
As sometimes stated, if property seized on attach¬ 
ment or execution is replevied, and defendant is 
successful m the replevin suit, the measure of re¬ 
covery IS the amount necessary to satisfy the lien 
created by the wnt^^ and, according to some cases, 
m addition thereto, mterest and costs, as dis¬ 
cussed mfra § 276 So it has been held that, where 
defendant m replevin lavf fully held the property 
by virtue of a levy for taxes, the measure of dam¬ 
ages IS the amount of taxes and costs, and charg¬ 
es in making coPection.^® 

Where a stranger to the title replevies property 
seized by an officer under legal process, the latter, if 
successful, is generally entitled to recoier the full 
\'alue of the property, holding the balance beyond 
his own interest in trust for the person entitled.!® 

§ 273 —- Value Recoverable Where Value 

Enhanced by Wrongdoer 

with respect to the enhancement In value of the 


property Involved In replevin by the labor or skill of, or 
by expenditures by, the wronodoer» as a general rule the 
wrongdoer la not entitled to any allowance In this re¬ 
gard, where the taking was not In good faith or was 
malicious, but, where the taking was in good faith, the 
general view In some, but apparently not In all, Juris¬ 
dictions seems to obtain that the Innocent wrongdoer 
may be entitled to an allowance In this regard 

The view apparently has been taken that, where 
the value of die property has been enhanced by 
the labor and skill of the -wrongdoer, the rules ap¬ 
plicable to cases of trespass and trover are ap¬ 
plicable m replevin Accordingly, where the tak¬ 
ing IS not m good faith or is characterized by 
malice, on a recovery by the owner in replevin, 
where the value of the properly has been enhanced 
by the labor and skill of the wrongdoer, such own¬ 
er IS entitled to recover the property as improved 
or Its full value, without any allowance to the 
wrongdoer for the enhancement m value or for 
the value of labor expended.®! Where the taking 
IS m good faith, the general view seems to be that, 
if the value of the property is enhanced by the skill 
and labor or money of the wrongdoer, the owner 
is entitled to a recovery of the property or its en¬ 
hanced value, less an allowance to the mnocent 
wrongdoer of an amount equal to the difference 
between the onginal and increased value of the 
property,®® or the value of the property m its con- 


15. Utah —Bolltho v East, 148 P 
584, 45 Utah 181 
54 C J p 621 note 41 
Zatsrast of Jadgaisat debtor 
Where the interest of the JudsT- 
ment debtor in property seized on 
execution by an officer who -was de¬ 
fendant in a replevin action prose¬ 
cuted by one substituted for the 
Judgment debtor uas less than the 
full value of the property, defend¬ 
ant, who was entitled to a return 
of the property, vraa not entitled to 
recover the full value of the prop¬ 
erty, in lieu of a return but only to 
the value of the Judgment debtor’s 
interest therein, not exceeding the 
amount of the Judgment to satisfy 
which the property had been seized 
on execution.—National Surety Cor¬ 
poration V Chelsea Fireproof Stor¬ 
age Warehouses. 800 NTS 216, 252 
AppJDiv 554 

Id. Pa^—Moyer v Frankford Crate 
Co., 2 A.2d 587, 188 Pa.Super 823 
54 C J P 621 note 43 
17 Iowa.—Young v Evans, 92 NW 
111, 118 Iowa 144 
54 CLJ p 631 note 48 
18. Neb —BlacOt v Wlnterstein, 6 
Neb. 224 

19w Or—Coos Bay R. Go. v. Siglin, 
58 P 504, 84 Or 80 

54 CLJ p 621 note 46. i 


Xn BBiehlgau 

(1) The rule stated in the text 
xras applied -srhere defendant officer 
who had seized the property by vir¬ 
tue of writs of execution, 'aal\ed re¬ 
turn of the property in the replevin 
action and took a Judgment for its 
value.—^Marquette First Nat. Bank v 
Crowley. 24 Mich. 492 

(2) In a subsequent case, the view 
was taken that, under a particular 
statute, where property was held by 
\irtue of attachment or execution 
the only Judgment which could be 
taken by the defendant officer in the 
replevin action was a Judgment for 
the return of the property—^Freder¬ 
ick V Judge Mecosta Cir Ct., 18 
NW 848, 52 Mich. 529 

20 Ark—^Eaton v Langlev 47 S 
W 123, 65 Ark. 448, 42 LuR.A 474 
Minn —State v Shevlln-Carpenter 
Co 64 NW 81 62 Minn. 99 

Compensation for labor and materi¬ 
als of trespasser used in connec¬ 
tion -with property generally see 
Accession S 8 
Rules applicable in 
Trespass see the CJS title Tres¬ 
pass 8 109, also 68 p 1040 notes 
86-42 

Trover see the CJS title Trover 
and Conversion SS 169, 198, also 
65 CJ p 140 note 29-^ 141 note 
i 86, p 154 note 95-p 156 note 7 
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21 Ark—Nashville Lumber Co v 
Barefield, 134 SW 758, 93 Ark. 
858, 20 AnnCas 968 

54 CJ p 621 note 51 

Expenditures with knowledge of 

In replevin ention to recover logs, 
wherein logs were sold pursuant to 
stipulation cmd net proceeds of sale 
were held for disposition, and plain¬ 
tiff -was found to be the o-wner, de¬ 
fendant who had taken possession of 
logs with knowledge of plaintiff’s 
claim was not entitled to credit for 
expenditures made by him during 
his possession. In absence of show¬ 
ing of any misrepresentation or 
fraud by plaintiff —^Ingrram v Al¬ 
drich. 83 P2d 917, 196 Wash. 627 

22 Minn.—State v Shevlin-Carpen- 
ter Co, 64 NW 81, 62 Minn. 99 

54 C J p 622 note 52 

Payment of purchase-anoney note 
In action for possession of auto¬ 
mobile, alleged to have been inher¬ 
ited by plaintiffs from their deceased 
father, at whose request It -was taken 
and kept for him by defendant, who 
paid last note for purchase money 
due thereon, defendant was properly 
given Judgment for amount of such 
note—Averett v Southall, LaApp, 8 
So 2d 14L 
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verted form, less the value of labor expended,** 
with the limitation in some jurisdictions that such 
expense cannot exceed the increase in the value 
of the property,*^ but there is also some authority 
for the doctrine that a wrongdoer cannot recover 
for labor or money expended in the improvement 
of the property even though he acted m good 
faith *5 

§ 274 — Value Recoverable Where Own¬ 

er Bids Property in at Judicial Sale 

The owner of property who regeint potsetsion by bid* 
ding It In et a Judicial sale by an offlcer who took pos- 
seeelon of the property wrongfully It not entitled. In a 
replevin action, to recover the value of the property as 
such, but he Is entitled to recover what It cost him to 
regain possession 

Where personal property is wrongfully taken by 
an officer and sold at judicial sale, and the owmer 
buys it in, and thus becomes repossessed of it, such 
owner is not entitled, m a replevin action, agaxnst 
the officer to judgment for the value of the prop¬ 
erty, but, in lieu thereof, is entitled to recover what 
It cost him to regain possession** wnth, according 
to some authorities, interest thereon from the date 
of the pajrment, as discussed mfra § 276 The 
amount thus aw’arded is not for the value of the 
property, but is damages for the wrongful deten¬ 
tion by the officer,*^ and he cannot object that 
the sum so paid by the owner at the sale exceeded 
the actual value of the property since that would 
permit him to speculate on his owm wrongful act ** 

§ 275 — Value Recoverable Where Prop¬ 

erty Not Available at Trial 

In some Jurisdictions the party cast may be liable for 
the value of the property where It Is lost or destroyed 
while In his possession pending the replevin action, but 
In other Jurisdictions there Is no liability In this regard 
where the loss or destruction Is not due to the fault of 
the party cast. 


It has been held or recognized, as a result ei¬ 
ther of statute or of judicial authority, that nei¬ 
ther a plaintiff who has given bond and taken the 
propertj** nor a defendant who, by giving bond, 
has retained or repossessed himself of the prop¬ 
erty,*® or from whom plaintiff has not taken 
possession,*! is relieied of liability therefor by its 
loss or destruction while in his possession pending 
the action, whether the loss is occasioned by an 
act of God** or through the fault of the unsuccess¬ 
ful part>%** so that in such a case the prevailing 
party is entitled to a recovery of the value of the 
property and damages for the wTongful taking and 
detention,®-* and this is true notwithstanding the dis- 
m*ssal of the action after the destruction or loss 
of the property ** The ■view has been taken that 
m this respect the same responsibilities attach as 
m the case of a bailee who comes rightfully into 
possession of, and wrongfully detains, the prop¬ 
erty®* A doctrine to the contraiy, however, is 
maintained in some jurisdictions where the loss or 
destruction is due to no fault of the party cast,**^ 
as where performance of the bond is prevented by 
law,** or by an act of God,** or where the taking 
under the writ is in good faith 4® It seems that, 
if the suit by a plaintiff is not instituted in good 
faith, but IS false, groundless, or unlawful, the 
rule may be otherwise.*! 

§ 276 Interest 

Under some circumstances the measure of the dam¬ 
ages of the prevailing party In replevin le Interest on 
the value of the property involved, or, as somotimes 
stated, where there Is not a return of the property, the 
value of the property with Interest thereon 

Except where the property m controversy is 
shown to have a usable value and damages are es¬ 
timated on that basis,^* the prevailing party or¬ 
dinarily may be awarded the mterest on the value 


S3. Pa.—•Herdie v Younff, 55 Fa. 

176 98 Ain.D 789 
54 C J p 622 notes 52, 58 

84. Ark.—Bandleman v Taylor, 127 
S'W 728, 94 Ark. 611, 140 Am.SR. 
141 

64 CJ p 622 note 54. 

85 Aria.—Gray v Robinson, 88 F 
712. 4 Arlz 24 
54 C J p 622 note 55 

86. Minn.—^Leonard v Maginnls, 26 
NW 783, 84 Idlnn. 506 

2TD—Northnip v Cross, 51 NW 
718, 2ND 488 

87. Minn.—Iieonard v Mkglnnls, 26 
N W 788, 84 Minn. 606 

88. Minn.—'lisonard v. MAglnnia, su¬ 
pra. 


29 Ill—Suppiffer v Gmaz, 27 NR 
22, 137 ni 216 

54 C J p 622 note 61 

30. Cal—Drinkhouse v Tan Ness, 
260 P 869 202 Cal 359 

54 C J p 622 note 62 

81. NC—MUler v Hahn, 84 NC 
226 

SD—Exraid v Boyd. 128 N'W 66 
24 &D 16. 24 L.JLA.,NS, 739 

38. Kan.—Blsker v Sands, 29 Kan. 
651 

64 C J p 628 note 65 

33. US—^Three States Lumber Co 
V. Blanks Tenn.. 188 F 479, 66 C 
aA. 858 69 luRJL 288 

54 C J p 628 note 66 

34. CaL—Drinkhouse v Van Ness 
260 P 869, 202 CaL 859 

64 C J p 622 notes 61, 62, p 628 note 

68 . 


35. Cal—Nahhas v Browning 183 
P 442, 181 Cal 55, 6 AX.R. 476 
33. Ill—Supplier v. Gruas, 27 NR 
22, 187 HI 216 

Ky—Scott V Hughes, 9 RMon. 104 
87 Mo—Walker v Osgood, 53 Me. 
422 

54 C J p 628 note 70 
38. Ala.—Glover v Teylor, 41 Ala. 
124 

39 Tenn.—Kuhn v Spellacy, 8 liSa 
278 

40 Me—Walker v Osgood, 58 Me. 
422 

41. Me—Walker v Osgood, supra. 
Miss—^Mars v Hendon, 178 So 286. 
178 Mies. 157 

48. Colo—Smith v Stevens, 81 P. 
35. 83 Colo 427 

Ky —^Bozeman Mortuary Ass'n v. 
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of the property during^ the wrongful detention as 
damages for such detention^* on a recovery either 
of the possession of the property^^ or of its value ^5 
In the absence of facts which would authonze the 
application of a different rule of damages,^® as, for 
instance, depreaation in the value of the property, 
discussed supra § 271, or bad faith, fraud, malice, 
gross neghgence, or oppression on the part of the 


adverse party, discussed infra § 285, or a special 
agreement between the parties that the jury might 
find the value of the property and the damages in 
one sum,*7 such mterest has been regarded as 
the measure of damages.** As sometimes stated, 
however, the measure of damages is the value of 
the property with interest where there is no return 
of lie property,** as where the prevailing party 


BUrdhlld, 86 SWSd 979, 260 Ky 
748 

OkL—Oorpu wTnrUi oited in Warren 

V GrifiOnar 190 P Sd 1014, 1016, 200 
Okl 108—Francis v Guaranty 
State Bank. 145 P 324, 44 Okl 446 

64 aj p 623 note 75 
Award of usable value generally see 
infta 18 277-280 
Wkongfal detention 

Interest on the value of the prop¬ 
erty is not the measure of damacea 
for its wrongful detention where the 
property has a value for use. or us¬ 
able value which exceeds the amount 
represented by the lawful rate of in¬ 
terest, in view of the fact that inter¬ 
est would be an inadequate compen¬ 
sation. 

Cal—Guerin v Kirst. 202 P2d 10. 83 
Cai2d 402 7 AXR2d 922—FOrrla 

V Cooper. IS P2d 536, 125 Cal 
App 284 

Colo—Smith ▼ Stevens, 81 P. 85, 
38 Colo 427 

54 CJ p 625 notes 94, 96 

43. OkL—Corpus J&zls died in 
Warren v Grifflng 190 P2d 1014 
1016, 200 Okl 108—Francis v 

Guaranty State Bank. 145 P 824, 
44 Okl 446 

Pa.—Pierce Butler Radiator Corp v 
Farrell, Com.PL, 92 PittsbLesrJ 
550 

54 CJ p 628 notes 75, 76. 
motor vehlole 

ICan.—Central Ransaa Motor Co v 
Kline. 198 P 949, 109 Kan. 227 
42 C J p 755 note 50 

Xn Arkansas 

(1) It has been stated that the or¬ 
dinary measure of damages for plain- 
tiiC in replevin, in the absence of 
proof of special damage, is legal in¬ 
terest on the value of the property, 
in addition to the property itself or 
its valuer where the property Involv¬ 
ed has no usable value except for 
consumption.—Kdly ▼ Altemus, 84 
Ark. 184, 86 AmJEL 6 

(2) It has been held, however, 
that, where plaintiff sued in replevin 
to recover lumber and damages for 
its detention, and the jury returned 
a verdict in favor of plaintiff for the 
possession of the property or its 
value, plaintiff was not entitled to 
recover interests—Kansas City Fibre 
Box Oo. V P Burkart Mfk Go., 44 
S.W 2d 825, 184 Ark. 70A 

4A Ky —Boxeman Mortuary Asa*U 


T Fairchild. 86 SW2d 979, 260 
Kv 748 

54 C J p 623 note 76 
Property bid in at Jndloisl sale by 
owner 

Where personal property has been 
wrongfully taken by an officer and 
has been sold at judicial sale, the 
owner, who bids in such property at 
such sale and thus regains posses¬ 
sion, is entitled to recover in the re¬ 
plevin action, in addition to the 
amount which it cost him to regain 
possession, interest on such amount 
from the date of payment.—North- 
rup V Cross, 51 KW 718, 8 KI> 
488 

45 . Del —Harlan & Hollingsworth 
Corp V McBride 69 A2d 9—^Reyn¬ 
olds V Donoway, 108 A. 189, 7 
Boyce 461 

N C —Connor v Mason, 171 S EL 870. 
205 NC 412. 

Ohio —Springfield LK>an Co v Na¬ 
tional Guarantee A Elnance Co, 27 
NE2d 257 68 Ohio App 608 
Fa—K lapper v Lackawanna Pants 
Mfg Co, 68 Pa.Dist & Co 870, 51 
Lack.Jur 69 

Utah.—Kuna v Nelson, 76 F2d 577, 
94 Utah 185. 115 A.L.R. 1822 
54 C J p 623 note 76 

40. Colo—^Austin v Terry, 56 P 
810, 18 Colo App 141. 

54 C J p 624 note 77 

47 Fa.—^McCabe ▼ Morehead, 1 
Watts & S 513 
54 CJ p 624 note 80 

48 . Kan—Werner v Gxeley, 88 P 
482. 64 Kan. 888 
54 C J p 624 notes 77, 81. 

Abseuoe of showing of special dawu 
ages or of zlglit to punitive dam¬ 
ages 

Without special damages and 
cause for punitive damages, measure 
of damages for detention should not 
exceed simple interest on value — 
Truck, eta, Oo v Baker, 126 A. 289, 
281 Fa. 145—Jones v Stlffler. 8 A2d 
455, 187 FCLSuper 138—Gallagher v 
Motors Finance Corporation, 161 A. 
687, 105 Pa.SupeT 855 
Where p r o p e rt y recovered 
Where the property is returned, 
damages for detention are limited to 
lawful Interest on the value of the 
property during the period of wrongs 
ful detention, in the absence of a 
showing of special damages.—Stull 
V Taylor, 286 NW 442, 121 Neb. 200 

200 


Bioperty kept for sale or oonsmnp- 
tlOtt 

(1) Where the successful party 
re^ns possession of property which 
was held by him for sale or con¬ 
sumption, Interest on the value of 
the property is recoverable as dam¬ 
ages for wrongful detention.—^Boze¬ 
man Mortuary Ass'n v Fairchild, 86 
SW2d 979, 260 Ky 748 

(2) With respect to such property 
it has been stated that the damage 
recoverable is the interest on the 
value of the property for the period 
of the wrongful detention, plus de¬ 
predation in value, if any—Tooz v 
Tooz, 89 NW2d 257, 76 NJ> 782 

(8) Where property was kept for 
sale and an award was made for the 
full value of the property at the 
time it was wrongfully taken, it was 
stated that the only additional dam¬ 
age which could have been sustained 
would have been a loss of interest on 
such amount If it could have been 
sold at an earlier date —National 
Funding Corp of California v 
Stump, 188 F2d 855, 57 CaLApp2d 
29 

AS to property wliioh has a usable 
value, the view has been expressed 
that interest on the value of the 
property is the measure of damages 
unless the value of the use of the 
property is greater than the amount 
of Interest on the value of the prop¬ 
erty or the value of the property de¬ 
predated during the period of deten¬ 
tion.—Smith V Stevens, 81 P 86, 88 
Colo 427 

49 Mich.—J L. Hudson Co v Bar¬ 
nett. 888 NW 243, 255 Mich. 465 

Neb —Hlckman-Williams Agency v 
Haney. 40 NW2d 813, 152 Neb 
219—Oak Greek Vklley Bank v 
Hudklns, 214 NW 68, 115 Neb 68 
—Romberg v Hughes, 26 NW 861, 
18 Neb 579 

Where special damages aare not 
shown, the ordinary measure of dam¬ 
ages is the value of the property 
with interests—Mars v Hendon, 171 

50 880, 178 Mlsa 157, suggestion of 
error overruled 178 So 286, 178 Miss 
157 

property tslcen under process 
Where property is replevied from 
an officer who has been holding it 
by virtue of a levy under an ex¬ 
ecution or attachment, the measure 
of sudi officer's damages, In case he 
prevails in the replevin action, is the 
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recovers the value of the property because the 
property cannot be returned,50 or because of an 
Section to take the money \alue of the property 
or where the action proceeds as one for damages 
only 5* 

It has been held or recognized, in view of the 
particular circumstances or of the rule applicable 
in the particular jurisdiction, that mterest is com¬ 
puted from the date of the wrongful taking or 
detentions^ to the date of the verdict,54 to the date 
of judgment,55 to the date of the trial,5® or to the 
first day of the term of court at which the trial is 
had 57 The view has also been taken that interest 
is computed from the date of the issuance of the 
writ to the date of final judgments^ It has been 
stated that, in the absence of a showing of speaal 
damages, the measure of damages is interest on the 
adjudicated value of the propert> from the tune 
of the seizure until it is returned or until payment 


for it IS made.55 Where the pre\ ailing party has» 
in effect, obtained possession of the property by 
h^s authorizing the sale of the property and agree¬ 
ing to accept the proceeds, the view has been taken 
that he is entitled to interest on such proceeds from 
the date of sale to the date of pa>’ment over of such 
proceecs to him 5® Under a statute which gives 
the prevailing party the option to have an execu¬ 
tion for the delnery of the property, or for its 
value “as detenumed by the jury,” interest on the 
value of the property can be given only from the 
entry of judgment 5^ Where the judgment awrards 
the return of the property or the recovery of a 
specified sum of money in case it cannot be re¬ 
turned, plaintiff, on delaying to enforce his judg¬ 
ment and afterward accepting a return of the prop- 
ert>, cannot have mterest on the value thereof as 
fixed by the judgment for the period between the 
entr> of the judgment and the date of the return 
of the propertj 


amount due on the writ, with inter¬ 
est and costs, within the value of 
the property—Gamble v TVilson, 50 
NW 8, 38 Neb 270-~54 CJ p 621 
notes 48, 44 

60. Neb—^Dodffe v Bunels, 28 NTV 
849 20 Neb 88 
64 C J p 624 note 84 
Speolfil Interest by lien 
Where the successful party has 
only a special interest in the prop¬ 
erty involved by virtue of a lien, 
the measure of damages, if the 
property cannot be returned is the 
amount of the lien, with Interest and 
costs within the value of the prop¬ 
erty—^Underwriters Acceptance 
Cfbrp V Dunlrin, 41 NW2d 855, 162 
Neb 550—Hickman-Williams Agency 
V Hhney, 40 NW2d 818 152 Neb 
219—Creighton v Haythom, 68 NW 
684, 49 Neb 526 I 

51. Mich.—^Theatre Eauipment Ac¬ 
ceptance Corporation v Betman, 
253 NW 201. 266 Mich. 22 
64 C J p 624 note 85 
Sleotlon to take Judgment for value 
as of time of takiug 
The view has been taken that 
where the successful i>arty has elect¬ 
ed to take a Judgment for the value 
of the property as of the time of 
taking, the amount recoverable Is 
that value with Interest—^Harlan v 
Mennenga, 40 NW2d 48, 241 Iowa 
52—54 C J p 627 note 21, 

66. Neb—Honaker v Vesey, 77 N 
W 1100, 67 Neb 418 
64 OJ p 624 note 86 

Ky "-Bozemau Mortuary Ass'n 
V Fairchild, 86 S W 2d 979, 260 Ey 
748 

Neb—Hlckman-Willlama Agency, 40 
NW2d 818, 162 Neb 219—Oak 
Creek Talley Bank v Hudkins, 214 


NW 68 115 Neb 68—^Romberg v 
Hughes 26 NW 861, 18 Neb 579 
54 CJ p 624 note 82, p 628 note 76 
[bj 

Time as of which value Used gener¬ 
ally see supra 5 270 a. 

Where warehouseman successfully 
asserted special interest in property 
sought to be replevied, consisting of 
lien for storage charges warehouse¬ 
man was held entitled to interest 
from time of demand based on serv¬ 
ice of writ.—Zahner Mfg Co v Har- 
nish. 51 S W2d 145, 227 MoApp 287 

64. Fla.—Cary v Hyer,'’l07’So*684l 
91 Fla. 822 

Mich.—^Theatre Banipment Accept¬ 
ance Corporation v Betman, 253 N 
W 201. 266 Mich. 22. 

54 C J p 624 note 82 
Where no special damages aire al¬ 
leged, if verdict In replevin action 
is for plaintiff; for value of property, 
interest may be added as damages 
from date of unlawful conversion.— 
Harlan & Hbllingaworth Corp v Mo- 
Bride, Bel., 69 A2d 9 

65 Misa—^Mars v Hendon, 171 So. 
880, 178 Miss. 157, sugrgestion of 
error overruled 172 So 286, 178 
Miss. 157 

Ohio—Springfield lioan Co v Na¬ 
tional Guarantee & Finance Co., 27 
NB.2d 257, 68 Ohio App 508. 

54 C J p 624 note 82 

50. Cblo—Johnson v Bailey 28 P 
81, 17 Colo 59 

57. Neb—HaJner v Lee, 11 NW 
888, 12 Neb 452 

50. ZU Penusylvaala 

(1) The rule stated in the text has 
been announced.—Tru«k, etc., Oo v 
Baker, 126 A. 239, 281 Fu. 145 
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I (2) In other cases this rule that 
I Interest is computed from the date 
of the issuance of the writ has been 
applied or recognized.—Jones v Stif- 
fier 8 A2d 455 137 Pa.Super 183— 
Gallagher v* Motors Finance Co, 161 
A 587 105 Pa.Super 855 

(8) There have been statements, 
however, to the effect that general¬ 
ly, interest is computed ffom the 
date of the taking—^McDonald v 
Scaife, 11 Pa. 881, 51 Am.D 556—Cox 
V Burdett 28 Pa.Super 846 

(4) The view has been taken that 
in an action of replevin without bond, 
the successful plaintiff who. by 
bringing such action, disclaims any 
interest in the return of the prop¬ 
erty, is entitled to recover the value 
of the property as of the time of 
the wrongful taking; with interest 
from that time to the date of ver¬ 
dict.—Klapper v Lackawanna Pants 
Mfg Co, 68 PaJDist. A Co 879, 51 
Lack.Jur 69. 

50. Neb —North Am. Acceptance 
Corp V Meeks, 20 NW2d 504 
146 Neb. 646 

Hooey deposited in lien of pzoperty 
In replevin to obtain possession of 
property, where defendant made de¬ 
posit in lien of property, trial court, 
rendering judgment for defendant, 
ahould have allowed defendant inter¬ 
est on money so deposited from dais 
property was seized.—North Am. Ao- 
ceptance Corp v Meeks, supra. 

6a Pa.—^Motors Mortg Corporation 
V Hagerling, 161 A 447, 106 Pa. 
Super 148 

6L Iowa.—Bonnot Co v Newman, 
80 NW 655. 109 Iowa 580 

68. NT—MacDonald v MacDonald, 

I 180 NTB. 784, 71 Miac. 516 
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The successful i>arty is not entitled to interest 
and an allowance in addition thereto of the \alue 
of the use, as shown infra § 277, nor can interest 
be allowed in addition to a gross sum for dam¬ 
ages 

§ 277 Value of Use of Property 
a. In general 
b Limitations of rule 

a. In General 

Generally, the prevailing party In replevin may re- 
cover the usable value of the property involved as dam¬ 
ages fbr detention. If such value exceeds the amount 
representing the interest on the value of the property 


Since interest on the value of the property is 
not the measure of damages for its wrongful de¬ 
tention where the property has a value for use, 
or usable value, which exceeds the amount rep¬ 
resented by the law ful rate of interest, as discussed 
supra § 276, the prevailmg party is entitled, some¬ 
times by virtue of statute, to recover the usable 
value of the property®^ for the period of wrong¬ 
ful detention, estimated generally in accordance 
with the ordinary market price, or the reasonable 
value, of the use of the property, as considered in¬ 
fra § 280 a, even though under some circumstanc¬ 
es, according to some authorities, the usable value 
exceeds the value of the property, as discussed 


63. Mont—Wilber v Wilber. 207 P 
1002 63 Mont 5S7 

64 O J p 624 note 88 

66. Arlz.—Palmer v Kelly, 97 P2d 
209. 54 Ariz. 466 

Cal—Guerin v Kirst 202 P2d 10 
88 Cal 2d 402. 7 A.I.R 2d 922—Fer¬ 
ris V Cooper. 13 P2d 536 125 Cal 
App 234—Stanley W Smith. Inc.. 

V Pllarrim. 8 P2d 573 117 Cal 

App 244 

Fla.—^Leitner v G Boromei Fish Co. 
191 So 76 140 Fla. 74 

Ill—Cottrell V Qerson. 20 XE2d 
74. 871 Ill 174—PoUack v Smith, 
35 N.£.2d 188. 803 111 App 338 

Ind—Northern Indiana Finance Co ' 

Y Yakob, 13 NJQ.2d 813, 105 Ixkd. 
App 1. 

Kan.—Kruecrer v Schlemeyer. 66 P 
2d 895. 145 Kan. 469—Cornwall v 
Moss. 162 P 298. 99 Kan. 622— 
ComweU v Moss, 147 P 824. 95 
Kan. 229 

Ky —^Bozeman Mortuary Ass’n v 
Fairchild, 86 &W2d 979. 260 Ky 
748 

l<a.-^Chachere v Moses George & 
Son. App. 171 So 178. 

Mich.—Multiplex Concrete Machin¬ 
ery Co V Saxer, 17 NW2d 169 
810 Mich. 248 

Minn.—Bergquist v Stenson Co, 260 
KW 871, 194 Minn 480 

Mias.—Cook Y Waldrop. 183 So 894. 
100 Miss 862 

Mont—Hammond y Thompson, 173 
P 229. 64 Mont 609 

NM.—Giannini v Wilson. 96 F2d 
209, 48 NAL 460 

NY—Spear v Auto Dealers* Dis¬ 
count Corporation, 278 NYS 561, 
154 Misc. 801 

ND—Corpus Juris dtsd in Tooz y 
Tooz. 89 NW2d 257, 259, 76 ND 
782. 

OkL—^Factor Oil Oo y Brydla. 86 P 
2d 811, 184 OkL 118—Seran y 
Parker. 68 P2d 681, 177 OkL 219 
—Security State Bank of Coman¬ 
che Y Hubbard, 88 P2d 16, 170 
OkL 502. 

Pa.—^Armstrong y Philadelphia, 94 
A. 466 249 Pa. 89 

Utah.—Kons v Nelson, 76 P.2d 677, 


94 Utah 185 115 A-D R 1822—Dol- 
ln«»ki V Williams 1S9 P 878. 66 
Utah 186—Farrand etc Orgran Co 
Y M E Church, 64 P 818 18 Utah 
29 

Wash.—^Radley v Rairmond 209 P 
2d 305, 34 Wash.2d 475—Hoff y 
Lester 200 P 2d 515 31 Wash 2d 
937—Hoff V Lester 168 P2d 409 
25 Wa8h.2d 86 164 A.L.R. 751— 

Corpus Juris died in Myers v 
Walker. 24 P2d 97, 99, 178 Wash. 
592 

Wio—Hunt V Thompson, 120 P 181 
19 Wyo 528. rehearing denied 122 
P 624, 19 Wyo 523 
64 C J p 625 note 97 
Value of use as compensators dam¬ 
ages for detention or depri\atlon 
of use of personal property gen¬ 
erally see Damages 5 88 c. 

Property used In trade or husineBS 
Generally, the Yalue of the use of 
property kept by the prei ailing par¬ 
ty for use in his trade or business 
is recoYerable —^Bozeman Mortuary 
Ass'n V FairchUd, 86 SW2d 979. 
260 Ky 748 

Usable value of particular property 
reooYerable 

(1) Barbershop furniture and fix¬ 
tures —Cottrell V Gerson, 20 N B 
2d 74. 871 UL 174 

(2) Chassis of truck.—Polla<^ v 

Smith, 25 NE.2d 188 808 BLApp 

338 

(8) Chiropractor's office equip¬ 
ment.—Sherman v Williman, 82 N 
W2d 476, 821 Mich. 845 

(4) Farm machinery 
Cal—Prentice v Zumwalt, 18 P2d 
879, 124 CaLApp 646 
ND—Tooz V Tooz, 8^ NW2d 267, 
76 NJ) 782 

54 GJ p 625 note 97 [cj (11) 

(6) Fishing equipment.—Leltner y 
G Boromei Fish Co, 191 So 76, 140 
Fla. 74. 

(6) Horse. 

Miss —C3ook Y Waldrop, 188 So 894, 
160 Miss 862 

OkL—Security State Bank of C6- 
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manche y Hubbard, 38 P 2d 16. 170 
Okl 502 

54 C J p 625 note 97 [c] (5) 

(7) Milk cow —Cook y Waldrop 
133 So 894 160 Miss 862—64 C J P 
625 note 97 [c] (8) 

(8) Mining machinery—Palmer y 
Kelly. 97 P 2d 209. 54 Ariz. 466 

(9) Motor vehicle 

Cal—Stanley W Smith, Ina. y Pil¬ 
grim 8 P2d 573. 117 Cal App 244 
Ind.—Northern Indiana Finance Co 
Y Yakob. 18 NE2d 818, 105 Ind 
App 1 

Ky—^Bozeman Ass'n y Fairchild, 86 
SW2d 979, 260 Ky 748 
Mo—^Pettus V Powers. App., 185 S 
W2d 872 

Mont—^Rasmussen y O B. Lee & 
Oo 66 P 2d 119, 104 Mont 278 
NM—Giannini y Wilson, 95 P2d 
209 48 NM 460 

NY—Spear v Auto Dealers* Dis¬ 
count Corporation, 278 NYS 561 
154 Mlsa 801—Smith Motor Corpo¬ 
ration Y Universal Credit Co, 275 
NYS 588, 164 Mlsc. 100, affirmed 
275 NYS 644, 154 Misc. 105 
Okl —M & D Finance Co v Methvin. 

97 P 2d 572, 186 Okl 294 
42 Cjr p 755 notes 61, 52—64 CJ 
p 625 note 97 [c] (1) 

(10) Mule.—Cook Y Waldrop. 133 
So 894 160 Miss. 862—54 CJ p 625 
note 97 [e) (9) 

(11) Store fixtures.—Chachere v 
Moses George & Son. LaJLpp, 171 
So 178 

(12) Tractor—Guerin y Kirst 202 
P2d 10. 88 Cal 2d 402. 7 A.L.R.2d 
922 

(18) Washing machine —Berquist 
V Stenson CJo, 260 NW 871, 194 
Minn. 480 

(14) Well-drilling machine and 
equipment—Hoff v Lester. 200 P2d 
515, 31 Wa8h.2d 937—Hoff v Les¬ 
ter. 168 P 2d 409. 25 Wa8h.2d 86. 164 
A.LJL 761 

(15) Other property see 54 C.J p 
625 note 97 Co] 
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infra § 291, and such usable value will constitute 
the measure of damages in the absence of any other 
showmg®5 The fact that other property was not 
hired to take the place of the property wrongfully 
detained will not alter the rule allownng the re¬ 
covery of the usable \ aluenor is it material that 
the property in question was ne\er rented,t*" or 
has pre\ious ^3 been used bj the owner for 'pleasure 
purposes onl> An intention to sell the prop¬ 
erty before it was wrongfully taken will not in it¬ 
self deprive the party of a reco\erj of its usab’e 
value 

The view has apparently been taken that the us¬ 
able value IS not reco\erable where sucn \alue does 
not exceed the legal interest on the \alue of the 
propertj'7® Where the pre-v ailing partj^ reco\- 
ers the usable value of the property in replenn, 
he is not entitled to interest on the value of the 
property covering the same period,^i since this 
would be compensating him twnce for the same in¬ 
jury 

It has been held that, where the judgment awards 
possession to plaintiff for the purpose of sale to 
satisfy a hen, defendant is not entitled to reco'ier, 
in the replevin suit, for the use of the property 
by plaintiff while m possession tmder bond prior to 
tnal 


b. Zdnutations of Rule 

The rule authorizing the recovery of the usable value 
of the property by the prevailing party In replevin does 
not apply where the right of use was not vested In such 
party, where the property could not, or would not, have 
been used, or where Its use was not prevented by the 
wrongdoer, and, generally, the rule does not apply with 
respect to property kept for sale or consumption 

The rule allowing the pre\ailing partj the recov¬ 
ery of the usable va’ue of the property as dam¬ 
ages has no aopiicat^on where the right to use 
the property Goes not exist, as, for example, 
where such party has the right to possession of, 
wnthout the right to use, the propert>,75 where 
such part\ holds merely a special interest in the 
property wntheut the right to use it,^® or where he 
neither intended, nor was m a position, to use it,^^ 
or was not presented from using it by the wrong¬ 
doer, or where the property itself could not he 
rerted or used durng the period of wrongful de¬ 
tention The rule authorizing the recovery of 
the usable \a’ae does not apply where the prop¬ 
erty IS kept for sale or consuinption,80 and there 
is appnrenth authont> for the view that the rule 
may not appl\ where the property is of such a na¬ 
ture that it recessanly or in fact perishes, or 
wears out, or becomes impaired in value in the 
using 


65 Cal—Ohio v Cline, 187 P 483, 
45 Cal App 263 

Exemplary damages see Infra 8 286 

eet. Cal—Stanley TV Smith, Ina, v 
Pilgrim, 8 P2d 573, 117 Cal App 
244—Ruzanofl v Retailers Credit 
Aasoc., 27$ P 156, 97 Cal App 682 

07 Wash —^BfacKenzle v Steeves, 
167 P 60, 98 wash, 17 

Axis.—Consolidated Nat. Bank 

V Cunningham, 238 P 882, 28 Ariz. 
618. 

NT—Rapp V Mabbett Motor Car 
Co. 194 NTS. 200, 201 AppDlv 
988. 

9d Wash.—MaoReuzie v Steeves, 
167 P 60, 98 Wash. 17 

TO. Colo—Smith V Stevens, 81 P 
86, 83 Colo 427 

71 NT—Charmante Studio v 
Greenfleld. 63 NTS 2d 412 af¬ 
firmed 74 NTS 2d 421. 272 App 
Div 1005 

64 CJ P 626 note 6 

78. Neb —Frey v Drahos, 7 Neb 194 

73. Miss—Grifiln v Jonea, 187 So 
784, 161 Miss. 776 

74. Ky—^Bozeman Mortuary Ass’n 

V Fairchild, 86 S W2d 979, 260 Ky 
748 

Mont—Hammond v Thompson. 178 
P 229. 64 Mont 609. 

61CJ p«26hete8. 


Want of lawful right to use 

(1) The usable value is not recov¬ 
erable where the prevailing party 
could not have lawfully used the 
property —Robertson v Snider, Mo 
App, 86 S TV 2d 966 

(2) Usahle \alue is not recoverable 
where use would have been a direct 
\ioiatlon of state statutes—^Desmit 
V Sublett 226 P3d 141. 54 NM. 265 

(8) This rule applies with respect 
to use of a truck without compliance 
violation of state statutes—Desmet 
y Sublett, 326 P2d 141, 54 NM. 855 

75. Ky —Bozeman Mortuary Ass’n v 
FalrchUd, 86 SW2d 979, 260 Ky 
748 

76. Ark.—George V Dardanelle Bank 
& Trust Co, 244 SW 25 165 Ark. 
167 

54 C J p 626 note 10 
Prop e rty held under execution 
Ark.—George v Dardanelle Bank & 
Trust Co, supra. 

77 Mont.—Himmond v Thompson, 
173 P 229 64 Mont. 609 
54 C.J P 626 note 11 
Want of inteorest in use and shandon^ 
meat 

The view has apparently been tak¬ 
en that the prevailing party, who had 
shown no interest In the use of the 
property, whicdi had practically been 
abandoned had been sold by one 
of the parties to the suit, was not 
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entitled to recover with respect to 
the use of the property while it was 
in the possession of the purchaser, 
on the theory that the claim smacked 
of speculation—^Muse v Sharp. La. 
App, 155 So 800 

7& Mont—Hammond v Thompson, 
178 P 229 54 Mont. 609 
64 CJ P 626 note 12. 

79 N M.—Loomis Machine Co v 
Proctor, 71 P2d 1029, 41 NM. 519 

54 C J p 627 note 18 
Property la possession of dlerk of 
oonrt 

ni —Kemott V Behnke, 86 NJl 2d 
675, 811 IllJi.PP 889 

80 Cal—National Funding Corp of 
California v Stump, 183 P 2d 855, 
57 CaLApp 2d 29 

Ky —^Boseman Mortuary Ass’n v 
Fairchild, 86 SW2d 979 260 ipy 
748 

U'D—Tooz V Tooz, 89 N W 2d 267, 76 
ND 782 

Recovery of Interest on the value of 
property kept for sale or consump¬ 
tion see supra S 376 
Autoanohlle kept for sale 
Cal —National Funding Corp of Cal¬ 
ifornia V Stump, 188 P2d 855, 57 
€alApp2d 29 
Ovain and hay 

Utah.—Kunz v Nelson 76 P2d 577 
94 Utah 185, 115 A.L.R. 1822 

8L Minn.— Bergaulst v Stenson Coi, 
260 NW 871, 194 Minn. 480^ 
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While, with respect to property havingf a usa¬ 
ble value, the rule has been annoanced that dam¬ 
ages for detention mclude the depreciation m the 
value of the property and the value of the use 
of the property,82 and that the measure of dam¬ 
ages IS the value of the use during the period of 
wrongful detention, plus the amount of damage to 
the property caused or permitted by the wrongdoer 
while he was m possession of the property,®^ the 
view has been expressed that the pre\ ailing party is 
not entitled both to an allow*ance for deprecia¬ 
tion and also to an allowance for the value of the 
use,8^ or, at least, that there cannot be a recovery 
for both the value of the use and for depreciation 
m value caused by such use 88 

Incon\emence, unaccompanied by any pecimiary 
loss, IS not suffiaent to permit a recovery of dam¬ 
ages for the deprivation of the use of the prop¬ 
erty 88 

The view has been taken that plaintiff m an ac¬ 
tion in replevin without bond waives the right to 
recover for the value of the use of the property 
durmg wrongful detention 87 

§ 278 Where Value of Property Re¬ 

covered 

Qensrally, an election to take Judgment for the val¬ 
ue of the property as of the time of the wrongful taking 
precludes the recovery by the prevailing party In re- 
plevin of the usable value of the property, but, where 
there la not a right of election, the prevailing party 
may recover the usable value of the property, even 


though he Is awarded the value of the property. In lieu 
of recovery of the property 

Generally, an election to take judgment for the 
value of the property, as of the time of the wrong¬ 
ful taking, will preclude the prevailing party from 
a recovery of the usable value of the property dur¬ 
ing the detention,88 on the ground that, by such 
election, such party in effect transfers title to the 
property to the wrongdoer 8® A like rule applies 
where, under the statute, the action m replevin is 
changed to trover,®® on the ground that the change 
of the form of action in effect constitutes an elec¬ 
tion to treat the wrongful act as a conversion and 
transfers title to the wrongdoer It has been held 
or recognized, howrever, that where the prevail¬ 
ing party cannot elect to take judgment for the 
value of the property m heu of a return, a recovery 
of the value will not necessarily deprive him of a 
recovery of the usable value of the property dur¬ 
mg the wrongful detention.®* 

§ 279. -Where Property Not Available 

at Time of Trial 

According to some authorities, the loss or destruc¬ 
tion of the property involved doee not neceesarlly defeat 
the right of the prevailing party In replevin to recover 
the usable value of the property, but there have been 
expressions to the contrary 

It IS generally held that the loss or destruction 
of the property wall not deprive the prevailing 
party of a recovery of the usable value durmg the 
wrongful detention,®® even though the loss is occa- 


88. Wajeh.—HoS ▼ Lester, 200 P 2d 
51S» 81 'Wash.2d 987—Meyers v 
Walker, 24 P2d 97. 178 Wash. 692 

88. Ey —^Bozeman Mortuary Ass'n v 
Fairchild, 86 SW2d 978, 260 Ey 
748. 

84. Cai.—National Fondlna Corp of 
California v Stump, 188 P2d 865, 
67 CaLApp 2d 29 

85. Fa.—Armstrong v Philadelphia, 
94 A. 455, 249 Pa. 89, Ann.Caa.l917B 
1082. 

64 CJ P 687 note 14. 

Rdbovery for depreciation In value 
generally aee supra f 271. 

86. Mich.—Detroit Qas Go v More- 
ton Truck, etc.. Co, 69 NW 669. 
Ill Hleh. 401 

87 Fa.—Elapper v LoAiMi -gfajfi i^ 
Pants Mfg Co, 68 PaJDlst. 6b Co 
870. 61 Lack.Jur 69 

Failure to give bond ae depriving pre¬ 
vailing party of right to recover 
damages aee supra 95 268, 264. 

88. Mich.—Theatre Bgulpment Ac¬ 
ceptance Corporation v Betman, 
858 N.W 201, 266 Mich. 21. 


Mo—^Hannibal Inv Co v Schmidt, 
App, 118 S W3d 1048 
64 CLJ p 627 note 17 
Election between recovery of proper¬ 
ty or value generally see supra 9 
248 

Xb. Xowa 

(1) Where the successful party 
elects to take Judgment for the val¬ 
ue of the property as of the time of 
taking, he is not entitled to recover 
for the value of the use —Harlan v 
Mennenga, 40 NW2d 48, 241 Iowa 
52—54 CJ p 627 note 17 [b] a) 

(2) The view has been taken, how¬ 
ever, that, where there is an elec¬ 
tion to take the value as of the time 
of the trial because the property Is 
not available, the usable value may 
he recovered.—Newberry v Gibson, 
101N W 428, 126 Iowa 576 

88« Mich.—Theatre Equipment Ao> 
ceptance Corporation, 258 NW 201, 
266 Mich. 22 

Ohio —Cohen v Longtlxi, 21 Ohio Clr 
Ct.,NS., 501 

98. m.— McGavo^ v. Chamberlain, 

20 m. 218 
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91 ni —^McGavock v. Chamberlain, 
supra. 

98. Wash.—Myers v Walker, 24 P 2d 
97 178 Wash. 692 
54 CJ p 627 note 23 
Value of property at of 

and usable value awarded 
Cal—Stanley W Smith, Inc., v Pil¬ 
grim, 8 P 2d 678, 117 CaLApp 244 
Where prevailing party bad a ape- 
cial interest In property which had a 
use value, the use value could be 
made the measure of damages to be 
recovered over and above the recov¬ 
ery of the value of such party's inter- 
jest in the property—^Leitner v G 
; Boromel Fish Co, 191 So 76. 140 Fla. 
74 

ISotor vChiols 

Cal—Stanley W Smith, Inc., v Pil¬ 
grim, 8 P 2d 678, 117 CalJbpp 244 
—Blodgett V Rhelnschild, 206 P 
674, 66 CaLApp 728 

98. GaL—Drlnkhouee v Tan Ness, 
260 P 869. 202 CaL 869 
64 C.J p 627 note 26 
Becovery of value of property where 
property lost or destroyed pending 
action see supra 9 275. 
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sioned through no fault of l3ie party casL®^ There 
are, however, some statements to the contrary 85 
Where, the wrongdoer is deprived of the posses¬ 
sion by a third person on the foreclosure of a hen 
placed on the property by the prevailing party, the 
latter may not recover the usable value during the 
period that the wrongdoer did not have posses- 
sion.85 

§ 280 -Determination of Usable Value 

a. In general 

b Net usable value; deduction for up¬ 
keep, repairs, and depreciation 

a. In General 

Subject to certain qualifications, the prevailing party 
In replevin may recover damages based on the usable 
value of the property involved during the period of 
wrongful detention, estimated In the light of the market 
or reasonable value of such usable value 

Subject to qualifications hereinafter stated, the 
period for which damages based on usable value 
are recoverable is the penod of wrongful deten¬ 
tion.®^ It has been held or recognized that the 
usable value of property recoverable is estimated by 
the market price or value,®® or the reasonable 
value,®® of the use of the property replevied dur¬ 
ing the period of the wrongful detention, or, as 
sometimes stated, from the time of the wrong¬ 
ful taking or detention to the tenmnation of the 
tnal^ or to the time of rendition of the judgment® 
Damages begm to accrue at the time of the orig¬ 


inal taking of, and not merely at the time of a sub¬ 
sequent demand for, the property where the orig¬ 
inal taking was wrongful and a demand was not 
essential ® The view has been taken that the pe¬ 
nod for which a recovery based on usable val¬ 
ue may be had mcludes not only the penod of 
wrrongful detention by the unsuccessful defendant 
pnor to the bnnging of the action but also the pe¬ 
riod of such detention after the action is brought,^ 
particularly where defendant, by giving a forth- 
commg bond, has prevented the return of the 
property to plaintiff when the action was com¬ 
menced.® It has been held, howrever, that where 
plamtiff, on giving bond, fails to take possession 
of the property, he is not entitled to recover the 
usable value for a penod after the wnt of replevin 
wras served.® The successful party may recover 
only for a penod during which it is shown that a 
loss was sustained by him and, where the prop¬ 
erty could not have been continually used during 
the penod of its detention, this fact should be con¬ 
sidered m estimating the usable value,® and the 
\alue of the use which is recoverable is confined 
to use for the penod dunng which the property 
IS likely to have been used.® The value of the use 
cannot be shown by proof of the use to which the 
property was put by the person wrongfully de¬ 
taining iL^® 

While damages are not recoverable by way of 
rent for the use of the property by the wn-ongdoer,!! 
It has been held or recognized that the rental value 


94i CaL—^Drlnkhousa v Van Ness, 
260 P 869, 202 Cal 859 

54 C J P 627 note 26 

95. Mont.—Packett v Hopkins, 206 
P 422. 68 Mont 187—BnmeU v 
Cook, 84 P 1015, 18 Mont 497 

99. Wash.—American Packing Co v 
liUketa, 196 P 1. 116 Wash. 1. 

97 Oal—Farris v Cooper, 18 P2a 
686, 125 CalJlpp 234 

UL-Pollack y Smith, 25 NRSd 188. 
808 DLApp 838 

—^Bozeman Mortuary As8*n v 
FairehUd, 86 SW2d 979. 260 Ky 
748 

Mich,—Sherman v WUliman, 82 N 
W2d 476, 821 Mich. 845 

Minn.—Berquist v Stenson, 260 NW 
871, 194 Minn. 480 

Miss.—Cook V Waldrop, 183 So 894, 
160 Miss 862 

NJ)—^Tooz V Tooz, 89 NW2d 257, 
76 ND 782 

Okl —^M & D Finance Co. v Methvin, 
97 P2d 572. 186 OkL 294—Factor 
Oil Co V Brydia, 85 P 2d 811, 184 
Okl 118—Security State Bank of 
Comanche v Hubbard, 88 P2d 16, 
170 OkL 601 


Wash.—Hadley v Haymond, 209 P 2d 
805, 84 Wa8h.2d 475 

64 C.J p 625 note 97, p 627 note 29 

98. Cal—Ferris v Cooper, IS P2d 
586, 125 CaLApp 284—Stanley W 
Smith, Inc., v Pilgrim, 8 P 2d 578, 
117 CaLApp 244 

OkL—Security State Bank of Co¬ 
manche V Hubbard, 88 P2d 16, 
170 OkL 603 

54 CJ p 627 note 29 

Market value at place of taking 

OkL—Security State Bank of Co¬ 
manche V Hubbard, 88 P 2d 16, 170 
Okl 503. 

99 CaL—Stanley W Smith, Inc., v. 
Pilgrim, 8 P2d 578, 117 CaLApp 
244. 

Miss.—Cook V Waldrop, 188 So 894, 
160 Miss. 862 

OkL—Security State Bank of Co¬ 
manche V Hubbard, 38 P2d 16, 
170 OkL 502 

1. Mont—Hammond v Thompson, 
178 P 229, 54 Mont 609 

54 OJ p 628 note 80. 

8. CaL—Stanley W Smith, Inc., v 
Pilgrim, 8 P8d 678, 117 CaLApp 
244. 


8. Mont—Hasmussen v O H Lee & 
Co, 66 P 2d 119, 104 Mont 278 

4. IlL—Cottrell v Oerson, 16 NJS 2d 
529, 296 IlLApp 413, affirmed 20 N 
E 2d 74, 871 HL 174 

5. HL—Cottrell V Gerson, supra. 

8. N.J—Murphy v Stryker Transp 
Co, 142 A. 670, 6 NJAfisc. 745 

7. La.—Cha^ere v Moses George & 
Son, App., 171 So 178 

8. Wash.—Hoff v Lester, 168 P2d 
409. 25 Wa8h.2d 86, 164 AXuR. 75L 

54 GlJ p 628 note 86 
Denial of recovery for usable value 
when property could not have been 
used generally see supra | 277 b 

9. Ky—^Bozeman Mortuary Ass'n v 
FairchUd, 86 SW2d 979, 260 Ky 
748 

10. ND—Tooz V Tooz, 89 NW2d 
257, 76 NX) 783 

IL Wash.—Hoff V Lester, 200 P2d 
615, 81 Wash.2d 987—Myers v 
Walker, 24 P 2d 97, 173 Wash. 592 
Separate daim for rent 
In action to recover possession of 
property and rent for use thereof, 
where claim for rent was based on 
letter written to defendant demand- 
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of die property involved during the penod of de¬ 
tention may be a proper basis ior^^ or, at least, 
that rental value may be considered in,i^ deter¬ 
mining the usable value, and that the fact that oth¬ 
er property of the same type was necessarily 
hired for use during the period of detention may 
be considered in this connection.!^ The view has 
been taken, however, that, in determimng the 
lalue of the use of property, it cannot, in the ab¬ 
sence of unusual and special circumstances plead¬ 
ed, be based on the market rental 'value of property 
of a different type hired to take its place,!® or on 
profits made in the business in which the property 
was used, where the property m controversy con¬ 
stituted only a part of the property used in the 
business,!® or based on profits made by others in the 
same kind of business in which similar property 
IS used where there is no evidence as to what ex¬ 
tent the property m controversy would have been 
rsed.!^ 

b Net Usable Value; Deduction for Upkeep, 
Bepaixs^ and Depreciation 

Usually, the expenses of upkeep of, or of necessary 
repairs to, the property Involved are deductible from 
the amount of recovery for Its usable value In an action 
of replevin 

The expense of upkeep of, or necessary repairs 
to, the property dunng the period of detention may 
be deducted .from the amount of the recovery for 
Its usable vadue!® Under some circumstances, at 
least, there should be deduQted from the usable 


value the cost of operation!® and depreciation®® 
The view has been expressed that, where the prop¬ 
erty was not in fact used, there should be deducted 
from the market value of the use, taken as the ba¬ 
sis for damages, a reasonable sum for deterioration 
in the condition of the property had it been used, 
and the necessary repairs and expenses which would 
have been incurred if it had been used dunng the 
pertinent period ®! 

§ 281 Expenses Connected with Action 

The nght to recover particular expenses con¬ 
nected with an action of replevin is discussed in¬ 
fra §§ 282-284 

Examine Pocket Parts for later cases 

§ 282. -Attorney’s Fees and Other Ex¬ 

penditures 

Generally, there can not be a recovery, as damage*, 
by the prevailing party In replevin for expenses Incurred 
In connection with the action, at, for example, for ex¬ 
penses Incurred In the prosecution or defense of the 
action, in the absence of statutory provision therefor, 
attorney's fees for services rendered to the prevailing 
party are not recoverable as damages, unless there has 
been fraud, malice, oppression, or willful wrong 

It has been stated broadly that expenses incurred 
in an attempt to regain possession of the property 
are not recoverable as damages ®® Generally, there 
can be no recovery for time lost®® for expenses 
incurred in prosecutirg the smt,®® such as traveling 
expenses or hotel bills incurred m the prosecution 


Inff return of scale or payment of a 
specified rental and It was not shou n 
that defendant received letter or that 
he acquiesced in the agreement, nor 
^vas \ alue of use of scale shown, 
plalntllC was not entitled to reco\er 
the rent—^Luenlng v Natal, La-App# 
11 So 2d 649 

18. Cal—Stanley TV Smith, Inc., v 
Pilgrim, 8 P2d 573, 117 CaLApp 
244—Tucker v Hagerty, 174 P 908, 
37 Cal App 789 

Ill—Cottrell V Gerson, 16 NK2d 
529, 296 Ill App 412. affirmed 20 N 
E.2d 74, 871 HL 174—National Con¬ 
tract Purchase Corporation v Mc¬ 
Cormick. 264 IlLApp 63 
Mont.—Chauvln ▼ Vallton. 20 P 658 
8 Mont. 451, 3 L.RA. 194 
NM.—Giannini v Wilson, 95 P 2d 209, 
48 NM 460 

N’T—Smith Motor Car Corporation 
V Universal Credit Co, 275 NTS 
588. 154 Miso. 100, affirmed 275 N 
TS 544, 154 Misc. 105 
Wash.—Mackenzie v Steeves, 167 P 
50 98 Wash. 17 
XBosioal <*»* fei» ^ww**»** 

The probable earnings of musical 
instruments for the period thev are i 
wrongfully detained may be oonsld- { 


ered in fixing the usable value of 
such property —Arnold v Rudolph 
Wurlitzer Co, 31 Ohio CirCt. 491 
18. Wash—Hoff V Lester, 200 P 2d 
515, 81 Wa8h.2d 937—Myers v 

Walker, 24 P 2d 97, 173 Wash. 592 
14. Mont—^Rasmussen V O B Lee& 
Co, 66 P2d 119, 104 Mont 278 
15 Fla.—Ocala Fdy, etc,. Works v 
Lester 38 So 51 49 Fla. 189 
54 C J p 628 note 31 

18. Mont—Hammond v Thompson, 
178 P 229. 54 Mont 609 

17 Tex.—Hamilton v Palmer Civ 
App 265 SW 240 

Wash —^Babare v Rodman, 226 P 
1015.180 Wash. 317 

18. Cal—Guerin v Hirst, 202 P2d 
10. 83 Cal 2d 402, 7 A.LJt 2d 922 
Ky —^Bozeman Mortuary Ass'n v 
Fairchild, 86 SW2d 979 260 Ky 
748 

54 C J p 628 note 85 
Determination of value of property 
where value enhanced by wrong¬ 
doer see supra § 273 

19 HI —National Contract Purchase 
Corporation v Harry B. McCormick 
and John Doe 264 HlApp 68 
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2a HI—National Contract Purchase 
Corporation v Harry R McCormick 
and John Doe, supra. 

21 Fla.—Ocala Fdy etc.. Works v 
Lester 88 So 51 49 Fla. 199 

54 CLJ p 628 note 87 

22 Ky —Bozeman Mortuary Ass'n v 
Fiairchild, 68 SW2d 766, 258 Ky 
74, 92 ALR 419—^Kentucky Port¬ 
land Cement & Coal Co v Steckel, 
176 SW 668, 164 Ky 420 
Sspenditure for replevy bond is 

not recov erable as damages —Brandt- 
Jen & Kluge v Manney, Tex.Civ App, 
238 SW2d 609, error refused no re¬ 
versible error 
Possession In good faith 
Bxpenses Incurred by plaintiff pri¬ 
or to demand were not recoverable 
where defendant had taken posses¬ 
sion in good faith.—^Irick v Blkins. 28 
P8d 657, 88 NM 118 

23. Miss—Thornton v Gardner, 99 
So 181 134 Miss. 485 

54 CJ P 629 note 43 

24. NT—Hampton, etc.. Lumber 
Co V Sizer, 71 NTS 990, 85 Mlsc. 
891 

b a separate aotloa to recover 
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of the action,for expenses m defending the 
smt,26 or for expenses in attending at court,27 un¬ 
less there has been fraud, malice, or ^\ll!fuI 
vrong,28 authonzmg the recovery of exemplary 
damages25 In the absence of statutory provision 
therefor, attorney's fees for services rendered for 
the prevailing party m the replevin suit are gen¬ 
erally not allowed in that action,®® e^en though 
such fees were incurred in pursuit of the property 
in controversy,®^ unless there has been fraud, mal¬ 
ice, oppression, or willful wrong,®® authorizing 
the recovery of exemplary damages ®® 

§ 283. -Pursuit of Property 

Damages have been allowed in actions of replevin for 
time lost and expense incurred In pursuit of the prop¬ 
erty 

Damages have been allowed in actions of re¬ 
plevin for time lost and expense incurred in pur¬ 
suit of the property®^ It has been held or rec¬ 
ognized that such damages are recoverable by the 
prevailing plaintiff if defendant has been guilty of 
bad faith,®5 but that such damages are not re¬ 
coverable if defendant acquired possession of the 
property m good faith.®® 


§ 284. — Taking and Removing Property 

In some, but not in all, Jurisdictions, the expenses 
Incurred In taking and removing the property constitute 
a proper item of damages In replevin 

In an action of replevin the expenses of taking 
and removing the property are allowed as damages 
for the detention in some jurisdictions,®^ but the 
view has been taken that such expenses are not re^ 
coverable as damages,®® although they may be al¬ 
lowable as costs as discussed supra § 261 Where 
the party unreasonably incurs expenses m an at¬ 
tempt to remo\ e the property, such expenses should 
not be allowed.®® 

§ 285 Exemplary Damages 

Exemplary damages are recoverable In an action of 
replevin where, and only where, there are present cir¬ 
cumstances of fraud, malice, oppression, collusion, or 
liks circumstances. 

In the absence of fraud, malice, collusion, gross 
negligence, or oppression, neither plamtiff nor de¬ 
fendant is entitled to exemplary or punitive dam¬ 
ages m an action of reple\ in,^® so that a taking in 
a bona fide belief of ownership will preclude the re¬ 


damages for taking and detention, 
Drought after recovery of property in 
replevin, plaintiff was not entitled to 
recover the costs and exi^enses in¬ 
curred in the replevin action.—Sln- 
skle V Brust, 72 NTS 922, 66 App 
Dlv 84 

25. KY—Hampton, etc.. Lumber 
Co V Sizer, 71 NTS 990, 85 Misc. 
891 

SC—^Loeb V Mann, 18 6S. 1, 89 S 
a 465 

20. Miss—Hllzey v Frederic, 8 So 
2d 849 191 Miss 638 

27 —^Ellzey v Frederic, su- 

prar— Mars v Germany 100 So 28. 
135 Miss 387—^Thornton v Gard¬ 
ner. 99 So 181, 184 Miss 485 

28. Miss—Hllsey v Frederic, 8 So 
2d 849, 191 Miss 683—Mars v Ger¬ 
many, 100 So 28, 135 Miss. 887 

29 Miss—Smith Chevrolet Co v 
Finch, 117 So 258, 150 Miss 854 
Loss of tims 

Miss—Smith Chevrolet Co v Finch, 
117 So 858. 150 Miss. 854. 

BzpMSLse of attending court 
Miss—Smith Chevrolet Co v Finch, 
supra. 

Sa CaL—Btolm v Davis, 47 P 2d 587, 
8 CalA.pp 2d 828 

]^l88 —BUzey v Frederic, 8 So 2d 849. 
191 Miss 688—Mars v Germany, 
100 So 28, 185 Miss 887—^Thornton 
V Gardner, 99 So 181, 184 Miss 
485 

Wyo —Corpus guls guotsd in Yel¬ 


lowstone Sheep Co v BUls, 96 P 2d i 
895, 906, 65 Wyo 68 I 

54 CJ p 628 note 41. 

Attorney's fees as 
Costs 

In general see Costs 9 218 
In replevin see supra 9 261. 
Damages generally see Damages S 
50 

Recovery of attorney's fee in action 
on bond see inf^ 9 ®1® 

81. CaL—^Drinkhouse v Van Ness, 
260 P 869, 202 Cal 859 

64 OJ p 629 note 42 

82 Miss—^Elisey v Frederic, 8 So 
2d 849, 191 Miss 688—Mars v Ger^ 
many, 100 So 28, 185 Miss 887 

64 C J p 628 note 40 

83. Miss.—Cook V Waldrop, 188 So 
894, 160 Miss 862—Smith Chevro¬ 
let Co V Finch, 117 So 258, 150 
Miss 854. 

64 aJ P 628 note 40 

Attorney’s fees and expenses con¬ 
nected with exemplary damages 
generally see Damages 9 50 b 

Exemplary damages in replevin gen¬ 
erally see infra 9 285 

34. Mont—Corpus JUxis cited in 
RIgney v Sevingley, 118 P2d 844, 
848. 112 Mont 104—Corpus Jtueis 
cited in Rasmussen v O E. Lee & 
Co, 66 P 2d 119, 124, 104 Mont 278 

64 C.J P 629 note 47 

85 Ind.—V Burch, 86 Ind. 
629 

KM—^Irlck V Elkins, 28 P2d 657, 
88 N.M. US 
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KY—Miller v Garllng, 12 HowPr 
203 

86. KM.—Irlck v EUdns, 28 P2d 
657, 88 yfJJL 118 

87 Miss—Cook V Waldrop, 188 So 
894, 160 Miss 862. 

54 C J p 629 note 49 
88. KY—Young v Atwood, 5 Hun 
284 

89 Wla—^Barney v Douglass, 22 
Wis 464 

54 C.J p 629 note 53 

40. Conn.—Hall v Smedley Co., 151 
A. 821 112 Conn. 115 
Misa—^Ellzey \ FrederiCp 8 So 2d 849, 
191 Miss 688 
54 C.J p 629 note 54. 

Exemplary damages 
Generally see Damages 99 117-127 
In action on bond given in replevin 
see infra 9 918 

Maltoe in fact must be established 
in order to warrant reco\ery of ex¬ 
emplary damages—Prentice v Zum- 
walt, 18 P2d 879, 124 CaLApp. 646 
Qood faith in taking and detention 
Where parties concerned with tak¬ 
ing detention of live stock for 
dipping acted in good faith in accord¬ 
ance with apparent rights under tick 
eradication statute, owner in replev¬ 
in action could not recover punitive 
damages—Cook v Waldrop, 188 So 
894. 160 Miss. 868 
FlalntlfPB faUnre to zeoorer 

The fact that plaintiff was unsuc¬ 
cessful in replevin action furnished 
no basis, in absence of any showing 
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coTcry of exemplary damages On the other 
hand, damages of Ihis character are allo\^ed by 
virtue of statute or judicial deasion where there 
ha\ e been peculiar arcumstances of outrage, fraud, 
malice, oppression or collusion attendmg the wrong¬ 
ful talang or detention,^* and it is immaterial with 
respect to such damages that, pending the proceed¬ 
ings, plaintiff obtained possession of the property 
under the process of the court^* Mere incon¬ 
venience caused b^ an officer in reple\ ining property 
IS not suffiaent to support an award of exemplary 
damages ** 

In some junsdictions it has been at least inti¬ 
mated that exemplary damages for a maliaous 
prosecution of the wTit may be allowed to defend¬ 
ant in the replevin action.^^ 

By the terms of some statutes pumtive damages 
are not allowable for matters occumng after the 
execution of the bond,^^ but such statutes have 
been held not to affect a recovery of exemplary 
or punitive damages for a plaintiff’s willful signmg 
of a false affidavit before the execution of the 
bond,*^ or to present a recovery of such damages 
after a nonsmt of the plaintiff m the action in 
which the bond was executed,since such statutes 
apply only w*hile the suit is pending and is not a 
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shield from all future actions for pumtive dam¬ 
ages^® 

§ 286 Apportionment of Damages 

Damages must be apportioned between the parties 
to the replevin action, if it Is determined that part of 
the property involved belongs to the plaintiff and part 
to the defendant. 

If It IS found that part of the property involved 
belonged to plamtiff and part to defendant the dam¬ 
ages must be apportioned between them.^^^ Plaintiff 
is entitled to damages for the unlawful capture and 
detention of such of thb property as is found to 
be his, and defendant is entitled to damages for the 
taking under the writ of the property fotmd to 
belong to him®i Where two persons are sued as 
jomt tort-feasors apportionment between them of 
damages awarded plaintiff is neither necessary nor 
proper ^2 

§ 287. Necessity for Assessment of Damages 
m Replevm Suit 

The necessity of assessing, in the replevm action, 
damages sustained by plaintiff is discussed mfra 
§ 288, and damages sustamed by defendant, mfra 
§ 289 Condusiveness m an action on the bond of 
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of malice or oppression, for Imposi¬ 
tion of punitive damases against 
plaintiff.—^Ellzey v Frederic, 8 So 2d 
849 191 Miss 633 
ZCotor veliiole 

Mont.—Luther y Lee, 204 P 865, 62 
Mont. 174 

4L Pa.—Herdic y Tounff, 55 Pa. 
1T6, 98 Am.D 789 

4a. Cal—Prentice y Zumwalt, 13 P 
2d 879 124CalJlpp 646 
Idaho—Crystal Dome Oil & Gas Co 
y Savic, 6 P 2d 155. 51 Idaiio 409 
Pa.—Herdic y Touns, 55 Pa. 176, 98 
AmJ> 739—Berman yC.LT 
Coip, 186 A. 268, 122 Pa.Super 180 
—Ladner y FOrman, 168 A. 859, 
107 Pa.Saper 245 
54CJ p 629 note 57 
’Wrongful deteailoa after leffal tak- 
iag 

Plaintiff was entitled to exemplary 
damages for defendant's retaining, 
after plalntilTs tender of mortgage 
indebtedness, property seised under 
mortgage even though seizure was 
legal—Prentice y Zumwalt, 18 P2d 
879 124 Cal App 644 
MxiwnpTsary damages hSld not wax* 
zaated by facets 

Tex.—Brandtjen Ss Kluge v Manney 
CiyJtpp, 228 S W 2d 609, error re¬ 
fused no reversible error 
48- Cai—Arzaga v VlUalba, 24 P 
666, 85 Cal 191 

4blh 3Pa.—Vltagraph Co v. Swaab, 94 


A. 126, 248 Pa. 478, AnmCaa 1916C 
811—Lubin Mfg Co v Swaab, 87 
A. 597. 240 Pa. 182 

45 Pa.—^McCabe v Morehead, 1 
Watts &S 513 
54 C J p 630 note 65 
Kight to maintain action for mali¬ 
cious prosecution of replevin action 
see Malicious Prosecution 5 11 a. 

Za 

(1) The view has been taken that 
dam^es to the successful defendant 
because of the malicious and unwar¬ 
ranted institution of the replevin ac¬ 
tion are not within the Issues in such 
action.—Shipman v Adamson. 221 P 
74, 96 Okl 84—Harris v MalUgan, 
171 P 850, 68 Okl 99—64 CUT p 680 
note 64 [a] (1). (8) 

(2) In reaching this conclusion a 
distinction was ma4e between the 
taking or retention of the property 
and the malicious and unwarranted 
institution of the replevin action.— 
Harris v MalUgan, supra. 

(3) The view has been expressed, 
however, that an attempted distinc¬ 
tion between a wrongful taking and 
the improper institution of the suit 
is a distinction without a difference. 
—Lanyon v Byus, 197 P 162 81 Okl 
208—54 aJ p 680 note 64 [a] (2) 

(4) In other cases the view has 
been taken that exemplary damages 
may be recovered by defendant in 
replevin action, where plaintiff, In 

208 


taking property, has been guilty of 
oppression, fraud, or malice.—Ameri¬ 
can Nat. Bank of Wetumka v High¬ 
tower, 87 P3d 811, 184 Okl 294— 
Shobe y Sykes, 87 P 2d 908, 169 Okl 
491—Lanyon v Byus, 197 P 162, 81 
Okl 203 

46. SC—Whisenhunt y Sandel, 181 
SH 61 177 SC 207, 100 A.LR. 876 
—Sandel v Whisenhunt, 167 SB: 
166, 168 S C 129 

Oouaterolaim for pualtLye damages 
In action in claim and delivery 
where plaintiff gave the regulred un¬ 
dertaking when he seized the person¬ 
alty, defendant could not recover 
punitive damages in counterclaim for 
loss caused by the seizure —Florence- 
Mayo Nuway Co v Baddy, 9 S B 2d 
727, 194 S C 277 

47 SC.—^Moas v Burdette, 149 SB. 
285, 151 S C 532 

48. SC—Williams v Weekley, 84 
S B. 299 100 S C 28 

49 SC—Williams v Weekley. su¬ 
pra. 

50l l^eL—Knowles v Pierce, 10 Del 
178 

54 CJ p 680 note 67 
Judgment granting partial recovery 
see supra 5 247 

51. Masa—Powell v Hinsdale, 6 
Mass 248 

58. Or—Gordan v Briody, 184 P2d 
481, 170 Or 410, 145 AX.R. 898 
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adjudication in replevin proceedings is discussed 
generally infra §§ 320-322 Proceedii^s for assess¬ 
ment of damages generally are discussed m Dam¬ 
ages §§ 163-195 

Examine Pocket Parts for later cases. 

§ 288 —— Damages to Plamtiff 

Usually, the statutes or rules of practice contemplate 
that damages sustained by the prevailing plaintiff In re¬ 
plevin shall be assessed In the replevin action 

Ordinarily, the statutes or rules of practice con¬ 
template that where plamtiff is successful all dam¬ 
ages to which he is entitled shall be assessed and 
awarded m the replevm smt,®* ^\hich, according 
to some cases, shall conclude him from maintaimng 
any other action for damages,®^ It has been held 
or recogmzed, however, that, even though damages 
sustamed by plaintiff are not assessed in the re¬ 
plevin action, he may recover damages for the 
wrongful taking and detention m another action 
brought subsequently ®® 

Judgment in replevin as essential to fix liability 
on defendant’s bond is discussed generally infra 
§ 309, and conclusiveness m action on bond of ad¬ 
judication m replevin proceeding, mfra §§ 320- 
322 

§ 289 Damages to Defendant 

While the necessity, generally, of assessing In the 
replevin action damages sustained by the prevailing de¬ 
fendant has been recognized. In some Jurisdictions such 
damages may, under some circumstances at least, be 
assessed and awarded in other actions, notwithstanding 
they have not been assessed In the replevin action 


Under the provisions of some statutes the value 
of the property, when recoverable by defendant, 
should be assessed m the replevin suit,®® unless 
defendant was deprived of an opportunity' to have 
the talue assessed in the repleMn action by plam- 
tifPs failure to prosecute to final judgment,®^ in 
uhich case the value may be assessed in an ac¬ 
tion brought on the bond for plaintiffs failure to 
prosecute the action.®® In some junsdictions, it 
has been held or recognized that defendant in an 
action of reple\in tned on the merits, may recover, 
m an action on the bond, the 'value of the prop¬ 
erty although not assessed in the rep]e\'in action ®^ 
It has also been held or recognized that an inde¬ 
pendent action for the \alue of the property®® or 
for Illegal seizure of the properly involved®^ will 
he 

Judgment m replevin as essential to fix hability 
on plaintiffs bond is discussed generally infra § 
303, and conclusn eness m action on bond of ad¬ 
judication m reple\m proceedmgs mfra §§ 320- 
322 Assessment of value and damages in the 
case of dismissal or nonsuit m the replevm action 
IS discussed supra §§ 190, 197, 199 

Damages for taking and detention in generaL 
Except, according to some cases, where defend¬ 
ant’s failure to have his damages assessed was 
caused by plaintiff’s failure to prosecute the action 
to final judgment,®® the damages for the taking and 
detention of the property are generally to be as¬ 
sessed m the replevin suit,®® so that after final judg¬ 
ment m defendant’s favor he cannot move to m- 


53. —Van Horne v TresjAwell, 

180 P 6. 164 Cal. 680 

64 aJ p 680 note 71 

64. GaL—Van Home r Treadwell, 
supra. 

64 aJ p 680 note 78 

55. NC—Bowen v King, 69 BJEL 
1044,146 NC 886 

56. Mo—Wliite V Van Houten, 61 
Mo 677 

64 CJ p681 note 75 

57 Mo—Berghott v He^wolf, 26 
Mo 611. 

58. Mo—^Berghofl v Hechwol^ su¬ 
pra. 

59. Or ^Booth v National Surety 
Co., 878 P 987, 129 Or 598 

64 C.J p 681 note 78 

60i. Han.—Johnson v Boehme, 71 P 
248, 66 Han. 72, 97 Am S B. 857 

81. Bemazks of trial Judge held not 
improper 

SC—^Robertson v Cooper, 176 SJBL 
524, 178 S C 806 

Hvldenee held admissible 

S C.—Robertson v Cooper, supr& 

77C JS—14 


68. Mo—Hlliott V BUudc, 46 Mo 872 
54 C.J p 681 note 84. 

68. Or-Malust V Hdwards Co, 874 P 

919, 129 Or 409 
54 C.J P 681 note 86 
Beason for rule 

**When a trial is had. it was intend¬ 
ed that all matters growing out of 
the controversy should be finally de¬ 
termined in one and the same suit. 
The object was to prevent multiplici¬ 
ty of suits, and prevent the practice 
of tnring one half of the cause before 
one Jury, and then resort to another 
suit to try the remainder of the cause 
before another Jury, which would un¬ 
necessarily harass parties, and pro¬ 
duce needless litigation, and accumu¬ 
late costs. The damages are incident 
to the actions, and spring immediate¬ 
ly out of it, and ought to be deter¬ 
mined when the action progresses” 
—Corpus juris quoted in Securities 
Inv Co V Pioneer Sales Co., 160 S 
W8d 896. 898. 178 Teim. 860 

Tffiffhns of presenting claim 
^ 'While successful defendant's claim 

209 


for damages in action to recover pos¬ 
session of property might have been 
specifically made in his answer and 
counterclaim and brought down to 
date of restitution by amendment de¬ 
fendant took an appropriate course to 
secure consideration of his claim by 
filing a motion on the day Judgment 
was entered that the court hear evi¬ 
dence and fix damages suffered by 
him through plaintiff's taking and de¬ 
tention of property under an order of 
delivery a number of months before. 
—Stlmson's Bx'x v Tharp. 144 SW 
8d 1081, 284 Hy 889 
Xa Kissonvi 

(1) The rule stated in the text has 
been recognized or applied—White v 
Van Houten, 61 Mo 577—^Freeman v 
Lavenue, 72 SW 1086, 99 Mo.App 
17Z-^4 aJ p 681 note 85 [aJ 

<2) It has been stated broadly, 
however that where there la a fail¬ 
ure to assess damages in a replevin 
suit, a suit for damages may be main¬ 
tained on the bond.—State ex ret 
Stevenson v American Surety Co.» 
App, 74 aw 2d 1094. 
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troduce evidence to ^ow damages sustained, 
or mamtam another action to recover such dam¬ 
ages It has been held or recognized, however, 
that defendant may maintain an action for dam¬ 
ages m conversion although he could have had his 
damages for the wrongful taking assessed in the 
replcMn suit,®® on the theory that the statute, pro- 
Mding that defendant may reco\er damages in 
replevin as well as a plaintiff, has not abolished 
the common-law action for damages in a separate 
action,®7 and likewise where the damages have 
not been assessed in the reple\in suit, some courts 
permit a reco\ery in an action on the replevin 
bond,®® especially where such damages were not 
in issue in the replevin action ®® 

Dcprec^atiou tn z alue Some statutory provisions 
contemplate that, generally at least, the deprecia¬ 
tion in the ^alue of the property must be assessed 
m the replevin suit^® In some jurisdictions, how¬ 
ever, it has been held or recognized that an in¬ 
dependent action, based on the fact that the prop¬ 
erty wras returned to the pre'vailmg defendant in 
ilanaged condition, will Le,?^ and that defendant, 
b\ suit on the bond, may reco\er for the depreaa- 
t.on m the value of the property, even though there 


was no assessment m the replevm action.^® 

§ 290 Damages pending Appeal 

Qanerally, the prevailing party In replevin may re¬ 
cover damages for the further detention of the property 
pending an appeal 

It has been held or recognized that the pre¬ 
vailing party in replevm may recover damages for 
the further detention of the property pending an 
appeal either in the same proceedings^® or in an 
action on the bond.^® The rule applies to an ap¬ 
peal from a Ijustice of the peace to a county, dis¬ 
trict, or other trial court,^® or to an appeal to an 
appellate court^® For this purpose plaintiff may 
amend his petition or complaintIn the applica¬ 
tion of rules already considered supra §§ 271, 276, 
277, the damages recoverable for such further de¬ 
tention may be the usable value of the property,7® 
or interest,*^® or the depreciation m the value of 
the property®® In some jurisdictions a separate 
action for damages accruing pending appeal is 
allowed,®i and the view has been taken that, if a 
new demand is made for the possession of the prop¬ 
erty pending the appeal, a new cause of action 
accrues so that an independent action is maintain¬ 
able ®® In other jurisdictions the damages may not 


aa. Uo—Freeman v Iiavenue. 72 S 
W 1085, 92 MOJV.PP 178 

65. Mich.—Drewyour v Merrell, 71 
XW 486 112 Mich. 681. 

54 C J p 622 note 87 

66. X C —Asher v Relzenstein, 10 
SR 889 105 XC 213 

54 aj p 682 note 88 
67 X C.—^IVoody v Jordan. 69 N C 
189 

68. Me —Archer v £tna Cas. Co, 55 
A 2d 135 

54 C J p 632 note 90 

69 Conn.—^uld v Hayes, 40 A. 

980 71 Conn. 86 
54 C J P 632 note 91 

76u NT —Pabst Brewing Co ▼ Rap¬ 
id Safety Filter Co, 107 XTB 163, 
56 Mlsc. 445 
In ZTeteaSka 

(1> A view in accordance with the 
text has been taken—Teel v Miles, 
71 NW 296 51 Neb 542—54 CJ p 
631 note 80 Ca] 

<2) In a subsequent case the ap- j 
pellate court affirmed a Jud^ent in | 
an action on a replevin bond bronght ] 
l)y the defendant in replevin, where 
the trial court had ruled that damag- 
■es for depreciation occurring before 
the trial of the replevin action could 
not be assessed in the first instance 
in an action on the replevin bond, 
on the theory that defendant In re¬ 
plevin must, in the replevin action, 
liave recovered any damages to the 
^property which occurred prior to the < 


trial in the replevin action, in mdi 
case the trial court had apparently 
recognized the propriety of the as¬ 
sessment and recovery. In the action 
on the replevin bond, of damages oc¬ 
curring after the trial of the replevin 
action.—■'Wallace v Cox, 160 NW 992, 
100 Neb 601, Ann.Cas 1917D 699 
71 Parties to aetion 
The sheriff who had seized the 
property was a proper party defend¬ 
ant in a tort action for damages to 
property which had been made sub¬ 
ject matter of a replevin action, and 
which was allegedly returned in a 
damaged condition, where action was 
commenced in sheriff's county and in¬ 
volved sheriff's official acts—Young 
V International Harvester Co, 8 X 
W 2d 641 804 Mich. 568 
Qnesttons for Jury 
Mich—^Young v International Har¬ 
vester Co 8 XW2d 641, 804 Mich. 
568 

72, Or—Booth v National Surety 
Co, 278 P 987, 139 Or 598 
54 C.J p 631 note 82 

78. NY—Crocker-Williams Co v 
Genesee Recreation Co, 167 NTS 
141, 101 Mlsc. 440 
54 CU p 632 note 92 
Whether or not prevailing plaintiff's 
failure to require delivery of prop¬ 
erty defeats his right to damages 
see supra 5 263 

74b US—Washington Ice Co v 
Webster, Ala., 8 S Ct. 947, 125 U S 
426, 31 LBd. 799 
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Mass —^Maguire v Pan-American 

Amusement Co, 91 NR 135, 205 
Mass 64. 187 Am.S R. 422, 18 Ann 
Cas 110 

75 Ark.—Hanf v Ford, 87 Ark. 644 
54 CJ p 682 note 94 

78 Me—Washington Ice Co v 
Webster 68 Me 449 

77 Ark.—Hknf v Ford, 87 Ark. 644 

78. Neb—Schrandt v Young, 86 N 
W 1085, 62 Neb 254 
Wis—Williams v Phelps, 16 Wis 
80 

79 Ind.—Devol ▼ Dye, 88 NR 253, 
6 Ind.App 257 

Payment of valne or retom of prop¬ 
erty 

Where defendant by appeal delavs 
satisfaction of Judgment in replevin, 
plaintiff is entitled to damages for 
delay, measured by interest on value 
of property as fixed on the trial 
whether value is paid or property re¬ 
stored.—Crocker-Wheeler Co v Gen¬ 
esee Recreation Co, 167 NTS 141, 
101 Misc. 440 

80. Ky—Welch v Welch, 60 SW 
687, 106 Ey 406 

81. Ran —Fair v Citizens* State 
Bank, 76 P 847, 69 Kan. 853, 105 
Am.SR. 168, 2 Ann Cas 960 

Mont.—Chesnnt v Sales, 141 P 986, 
49 Mont. 818, 52 I/RJL.NS, 1199, 
Aim.Cas.l916A 620 

88 Mont.—Chesnut v Sales, supra. 
64 CJ p 632 note 6 
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be assessed in an action other than the original 
replevin suit or an action on the bond.^^ 

§ 291 Amount Awarded 
a. In general 
b Usable value 

a. In General 

An award of damages In replevin must be reasonable 
In amount. 

In determining the amount of damages recov¬ 
erable in reple\in, rules for assessment in other 
cases sounding m tort are sometimes applicable 
An award must be reasonable in amount^^s and 
must be supported by the pleadings^fi and proof S7 
Particular property has been valued,*® and the 


reasonableness of awards for depreaation or loss 
of property has been detennmed.** 

Exemplary damages awarded in replevin must 
be reasonable m amount** 

Multiple damages Under some statutes, on 
quashal of a wnt of replevin for property held 
under execution or the like as void, defendant is 
entitled to an award of treble costs as damages 

b Usable Value 

An award of damages In replevin which Is based on 
the usable value of the property Involved must be rea¬ 
sonable In amount 

An award of damages based on the usable value 
of the property mvolved must be reasonable in 
amount,** and, while the view has been taken 


83. N’T—Commerce Exch. Nat 

Bank v Blye, 25 N E 208. 128 N T 
182 

54 aJ P 682 note 4 

8ft. Wash.—Hoff v Lester. 168 P 2d 
409, 25 Wash.2d 86 164 A.L.R. 751 
85 Wash.—Hoff v Lester, supra. 
Awazd held exoeaaive 
Mo —^Maale V Coffman, App, 91 S W 
2d 196 

Award held not exoeeslvs 
Cal—Prentice v Zumwalt, 18 P2d 
879. 124 CaU^pp 646 
Mont—Jackson v McDonald, 148 P 
2d 898 115 Mont 269 
Benittitaz 

(1) The court may make a condi¬ 
tional provision for a remittitur by 
the successful party of part of the 
damages awarded.—Eutsler v Mixon, 
MoAlPP , 77 S W 2d 655 

(2) Renodssion of excess damages 
generally see Damasres 5 201 

86. Kan.—^Felts v Sugrsr 207 P2d 
460, 167 Kan. 488—Frankhouser v 
Cannon 29 P 687, 48 Kan. 540 
Miss—Oook V Waldrop, 188 So 894 
160 Miss 862 

87 Ark.—Johnson v Bsrrd, 164 S W 
2d 895, 204 Ark. 781 

CS. Chiropraotoz’s eotnipmeat 
Mich.—Sherman v Williams, 82 NW 
2d 476, 821 Mich. 845 
Valnations held eseesstve 
Mo—^Magie v Coffman, App, 91 S 
W2d 196 

Valuatloas held not ezoessive 
Ark.—GUdeweU v Polk, 178 SW2d 
59, 206 Ark. 890 

Mo—Fettus V Powers, App, 185 S 
W2d 872 

89 Awards held not excessive 

Ark.—GlideweU v Polk, 178 SW2d 
59 206 Ark. 890 

CaX—Palm Springs-La Quinta Devel¬ 
opment Co V Eleberk Corp, 115 P 
2d 548, 46 CaLAppSd 284 
R.L—PetruceUi v Ginsberg, 14 A.2d 
505, 65 B.L 167. 


90 Cal —^Prentice v Zumwalt 13 P 
2d 879 124 CaLApp 646 
Awards held not excessive 

(1) $1150 punitive damages for 
detention of farm machinery—Pren¬ 
tice v Zumwalt, supra. 

(2) $550 special damages for re¬ 
pairman's oppressive detention of 
and damage to, automobile—^Ladner 
V Fonnan, 163 A 359, 107 Pa.Super 
245 

Awards held excessive 

(1) $500 was excessive by $850 
where amount involved in case was 
less than $300—lAmerican Nat Bank 
& Trust Co V Byrd, 8 So 2d 850, 191 
Misa 457 

(2) $2,500 punitive damages for 
'wrongful taking of automobile from 
plaintiff's garage by finance compa¬ 
ny at night in a stealthy manner were 
excessi\e by $1 500 where the agreed 
value of the automobile was $800 and 
the amount of the award for deten¬ 
tion was $59 78—Volts v General 
Motors Acceptance Corporation, 2 A 
2d 697, 882 Pa. 141 

9L Pa.—Oppenheim v Kreimer, 21 
A2d 94 145 Pa.Super 288—See Op¬ 
penheim V Kreimer, 88 PlttsbLeg 
J 670 

Right of defendant to writ of Inquiry 
to assess damages after quashal 
see supra 9 120 

88. Wash.—Hoff v Lester, 168 P 2d 
409, 25 Wash.2d 86, 164 AL.R. 751 
Right to recover dainages based on 
usable value of property generally 
see supra S9 277-280 
Award regarded as suAcleiii 
One hundred dollars as to automo¬ 
bile, in view of \alne of automobile 
and failure of plaintiff to mitigate 
damages by gi'ving bond to obtain 
possession.—^Radley Raymond, 209 

P2d 805, 84 Wash.2d 475 
Awards hftld excessive 

(1) $6,120 for detention of automo¬ 
bile for four hundred and twenty 
five daya—National Contract Pur 
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chase Corporation v McCormick, 264 
niApp 68 

(2) $800 for detention of live stock 
for less than six months in view of 
allegration in pleading that \alue of 
li\e stock was $2,000—Legere v 
Stewart 68 P 1059 17 Colo 472 

(3) $400 for detention of household 
equipment of \a1ue of less than 
$1 000 for less than one and a half 
years—^Dupuis v Dupuis 122 A 904, 
100 Conn. 96 

Awards held not excessive 

(1) $7 000 for detention of stallion. 
—Drinkhouse v Van Ness, 260 P 
869 202 Cal 859 

(2) $2,500 for detention of well-^ 
drilling machine and equipment for 
twenty months—^Hoff v Lester, 200 
P 2d 515, 31 Wa8h.2d 937 

(3) $1100 for detention of barber-^ 
shop furniture and fixtures for ap¬ 
proximately forty-one montha—Cot¬ 
trell V Gerson. 16 NJB.2d 529, 296 HI 
App 412, aArmed 20 NK2d 7A 371 
IlL 174. 

(4) $900 for detention of automo¬ 
bile for two and a half yeara—Con-, 
solldated Nat. Bank v Cunningham, 
238 P 883, 28 Aria 518 

(5) $800 for detention of well¬ 
drilling rig and equipment for seven 
montha—^Ferris v Cooper, 18 P2d 
536, 125 CalApp 234 

(6) $798 for detention of automo¬ 
bile for more than a year—M. A D 
Finance Co v Methvin. 97 P2d 572 
186 OkL 294 

(7) $581 for detention of hay baler 
—Rathbun v Hill, 19 P24 64, 129 
CaLApp 601 

(8) $857 50 for detention of auto¬ 
mobile in excess of sixtv-four weeks 
—^Northern Indiana Finance Co \ 
Yakob, 18 NR2d 818, 105 IndApp 
L 

(9) $887 50 for detention of truck 
for nearly a year—^Pettus v Pow¬ 
ers, Mo App, 185- SW2d 871 
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that the amount of such damages mav, under some 
circumstances, exceed the value of the property,®^ 
such amount should bear a reasonable relation,^^ 
and should not be out of all proportion,^5 to the 
value of the property, so as to be clearly oppres¬ 
sive^® Under some statutes, if plaintiff fails to 
prosecute the rep’e\m suit \iith effect and without 
delay and defendant obtams judgment, defendant 


IS entitled to recover double damages for the use 
of the property from the tune of delivery The 
view has been taken that, under such statute, dou¬ 
ble damages are imposed as a penalty for the 
wrongful replevm,®® regardless of whether or 
not the replevm was merely a mistake of fact or 
was actuated by bad faith 


xrv IJABnilTY ON EEPLBVIN AND EEDBLIYEET BONDS 
A. IN GENERAL 


§ 292. General Statement 

A replevin bond Is Interpreted like any other con¬ 
tract, consideration Is required for the bond and Its sev¬ 
eral conditions are separate and Independent, liability 
on the bond attaches and becomes fixed when the bond 
Is approved, and accrues whenever there Is a breach of 
any one or more of Its several independent conditions. 

A replevm bond is to be mterpreted like any 
other contract! Consideration for the bond is 
required, and where the consideration fails, as 
where the property replevied was not taken by 
the officer, the bond is ineffective as a daim and 
delivery or replevm bond or undertaking, and lia- 
bilify does not anse thereunder^ Also, a surety 


IS not liable thereunder where possession of the 
property replevied was obtamed under the court’s 
judgment m the replevm action and not by virtue 
of the replevin bond.® The several conditions of a 
bond in replevin are separate and mdependent,® and 
the sureties thereon guarantee that the prmapal 
will perform the vanous conditions stated.® 

Liability on a bond m replevm attaches and be¬ 
comes fixed when the bond is approved,® and ha- 
bility thereon accrues whenever there is a breach 
of any one or more of the several mdependent con¬ 
ditions of the bond ^ However, in order to justify 
a judgment agamst the obhgor and sureties, there 


(10) Ills IS for detention of wuili- 
Ingr xnechlne for nearly three yeara <— 
Bergquiat v Stenson Co, 2S0 KW 
STl. 194 ^nn. 480 

(11) |33 38 for detention of auto¬ 
mobile for twenty days—Securities 
Inv Go V White, 91 SW2d 581, 19 
Tenn.App 540 

A general statnie requiring that 
damages must in all cases be reason¬ 
able has been regarded as applicable 
in detennlnlng the amount of dam- 
4iges based on the usable value of the 
property Involved In replevin.—Guer¬ 
in V Klrst, 203 P2d 10. 33 CaLSd 402, 
7 AJLJt.2d 922 

^ C!aL—Stanley W Smith, Ino, v 
Pilgrim, 8 P2d 578. 117 CalJlpp 
244—Tucker v Hagerty, 174 P 908 
87 CaLApp 789 

HL—National Contract Purchase Cor¬ 
poration V McCormick, 264 BLApp 
63 

Sole dlsenssed 

Damages for detention of property 
having a usahle value may conceiv¬ 
ably amount to more than value of 
property itselfl—Cottrell v Gerson, 
16 NSL2d 529, 296 llLApp 412, af¬ 
firmed 20 NBL2d 74, 871 lU. 174. 
iralna at tbns of trial 

An award of damages for loss of 
use in excess of the value of the au¬ 
tomobile Involved at the time of tri¬ 
al. as fixed by the Jury, has been up¬ 
held, In view of evidence that at the 
time of taking the value was in ex- 
aesa of the amount of the award.— 


Consolidated National Bank v Cun¬ 
ningham. 288 P 882, 28 Arts. 518 
84b Wash.—Radley v Raymond, 209 
P 2d 805, 84 Wash.2d 475—Hoff v 
Lester 200 P2d 615, 31 Wash.2d 
937—Hoff V Lester, 168 P2d 409, 
25 Wash.3d 86. 164 ALJL 76L 
85. Pa.—Armstrong v Philadelphia, 
94 A. 455, 249 Pa. 89, AnxLCtLa 
1917B 1082 

86b ni.—CottreU V Geraon, 16 NJD, 
2d 629, 296 IlLApp 412, affirmed 20 
NSI.2d 74, 871IU.174. 

87. NM.—Giannini v Wilson, 95 P 
2d 209. 48 NM. 460 

Award held not ezoeaalve 
NM —Giannini v Wilson, supra. 

iSeasnre of damages under the stat¬ 
ute Is amount which will compen¬ 
sate for all of the detriment proxi- 
mately caused by the wrongful re¬ 
plevy and then douhled^-Glanninl v 
Wilson, supra. 

88. NM.—Giannini v Wilson, supra. 
99, NM.—Giannini v Wilson, supra. 
1. Ind.—Shaver v Happellas, 146 N 

B. 858, 83 lndA.pp 338 
N J—Hlivan v Msrgolis, 8 A2d 697, 
128 Njr Law 359 

Construction of bonds generally see 
Bonds 55 88-43 

Necessity, purpose, and validity of 
bond by 

Defendant in replevin see supra 5 
130 

Plaintiff In replevin see supra 55 
103-107 


Third persons claimant see supra 
55 188-189 
Striet ooBstruotlon 
The party executing the bond and 
the surety are entitled to have their 
contract strictly construed.—Citizens’ 
State Bank v Morse, 57 P 115, 60 
Han. 626 

8. CaL—Lamb v National Surety 
C6, 291 P 647, 108 CaLApp 297 

8. NJ'—Klivan v Mkrgolis, 8 A.2d 
697, 123 NJ Law 869 

4b Han.—Citizens* State Bank v 
Morse, 57 P 116 60 Han. 626 
Okl—Tingley v Smith, 72 P2d 729, 
181 Okl 84. 

R.L—McGovern v Michael, 200 A. 

428, 61 R.L 198 
54 C. J p 688 note 9 

6. OkL—Tingley v Smith, 72 P2d 
729, 181 OkL 84. 

A Han.—Prather v Johnson, 211 P 
2d 98, 168 Han. 149 
The ohligatioa of the sureties on 
defendant’s replevy bond is created 
by the bond and dates only from its 
date.—Hirst State Bank v Martin, 
108 P 1056, 81 Kan. 794—54 CJ p 
688 note 18 

7. Mont.—Roper v Caterpillar Trac¬ 
tor Co. 87 P 2d 812, 98 Mont. 76 

OkL—Tingley v Smith, 72 P2d 729, 
181 OkL 84. 

R.L—^McGtovem v Michael, 200 A. 
428, 61 RX 108. 
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must have been some breach of the bond,^ since cipal who at the time of the commencement of the 

until there is a breach of one of its conditons the replevin action had no right to its possession, 

liability of the obligors thereon is merely contin- and the bond is not intended as protection agamst 

gent^ If no condition of the bond is breached a wrongful disposal of the property by a plaintiff 

the obligors are not liable thereon.^® Where the who at the time of the mstitution of the action had 
statutes confer on a manned woman the right to the nght to possession of the property Thus, 

execute a forthcoming or redehvery bond, she is even though an order in the reple\in action for the 

subject to judgment on it.ii return of the property miohed to defendant there- 

If the plaintiff in the replevin action prevails “ required by the termination of plamtilTs nght 
therein, compliance with the conditions of his bond ^ tt® possession dunng the pendenqr of the ac- 
IS conclusively shown,!^ since liability on the tion, the obligors on plaintiff’s bond are not liable 

bond is for the taking of the proper^ by a prm- for his failure to return it^® 

B ACCRUAL OR RELEASE OP LTABIUTY BY BREACH OR PERFOR3IA1TCE OP CONDITIONS 

1 Plaintiff’s Bono 


§ 293 Condition to Prosecute Action 

A condition In a replevin bond to proeeeute the re¬ 
plevin action, without more, requirea that the action be 
prosecuted to a final Judgment on the merits, and In 
•some, but not all, jurisdictions It Is construed to require 
that it be prosecuted to a termination favorable to the 
plaintiff 

A condition to prosecute the replevin acbon is 
frequently contamed m replevm bonds^ but the 
wording of this condition is not exactly the same 
in all bonds, with the result that the conclusions 
reached do not comade m all cases. A condition 
•to "prosecute the action” without the words "dul/’ 
or "wuth effect” has been construed by some courts 
to mean a prosecution to a successful termination 
by plamtiff,!® or a prosecution with effect,!^ while 
*m other jurisdictions these words have been con¬ 


strued as meami^ a prosecution of the suit to a 
final judgment on the ments whether or not plain¬ 
tiff IS successful 1® Under either view there will 
be a breach of this condition where plamtiff volun¬ 
tarily dismisses or discontinues his action,^® or 
takes a voluntar> nonsuit,®® or where the action 
IS dismissed on defendant’s motion®^ or on motion 
of the court®® 

§ 294 —— To Effect, with Effect, or with 

Success 

As a general rule a condition In a replevin bond to 
prosecute “with effect," “to effect," or “with success" 
requires a prosecution of the replevin action to a suc¬ 
cessful termination 

As a general rule a condition to prosecute 'Snth 


43 C—^Maynard v Bank of Kershaw, 
198 SJS 188 188 Sa 160 
54 O.J p 688 note 18 
'Damages recoverable see Infra SS 
818, 819 

SLtry of Jndffuent 

Liability on a clalnoi and delivery 
bond conditioned for a return of the 
property replevied and the payment 
of any Judgment recovered has been 
held to accrue immediately on the en- 
-try of Judgment in the trial court, 
whether or not an appeal is taken 
from the Judgment, where at the 
-time the claim and delivery action 
was instituted defendant was claim¬ 
ing a lien on the property involved 
-and was holding possession thereof 
to secure the Hen and satisfy it 
through execution or order of sale— 
Ferris v Independence Indemnity 
Co, 18 P8d 148, 124 CaLApP 184. 

•& Iowa.—Oerlaugh v Ryan, 108 N 
W 128, 127 Iowa 226 
•Or—Lewis v McNary, 62 P 897, 88 
Or 116 

sg. XU.—Union Trust Co v Shoemak¬ 


er, 172 HLApp 865, affirmed 101 
K.SL 1050. 258 UL 564 
la NJ—Kllvan v ICargolls, 2 A. 

2d 697, 128 N JXaw 859 
IL Miss—Ketchum v Brennan, 58 
Miss. 596. 

12. NJBL—Derry Loan St Discount 
Go V Falconer, 152 A. 427, 84 K 
H. 450 

13. KH.—Derry Loan St Discount 
Co V Falconer, supra. 

14b MH.—Derry Loan St Discount 
Co V Falconer, supra. 

IB. NBL—^Derry Loan St Discount 
Co V Falconer, supra. 

SatlsfaotloiL of lien 
If satisfaction of lien of plaintiff 
in replevin during the pendency of 
the action entitles defendant to a re¬ 
turn of the property involved, the re¬ 
plevin bond is not security therefor 
—Derry Loan 6b Discount Co v Fal¬ 
coner, supra. 

16. Idaho —^Hoebel v Utah-Idaho 
Livestock Loan Co., 227 P 1048, 89 
Idaho 294. 


Mont.—Fergus Motor Co v Schott 
26 P 2d 365, 95 Mont 245 
17 Mont—Fergus Motor Cb v 

Schott supra. 

54 C.J P 688 note 28 
Condition to prosecute with effect see 
infra 5 294. 

la Wash.—^Zhiig V Bussell 122 P 
608, 68 Wash. 70, L.RJL1917A 1188. 
64 CJ p 688 note 24. 

19 Mont—^Fergus Motor Co v 

Schott 26 P 2d 865. 95 Mont 245 
SC.—^Masmard v Bank of Kershaw, 
198 S.E 188, 188 S C 160 
54 Gjr p 688 note 25 

90. Mont—Fergus Motor Co. v 

Schott 26 P 2d 865, 95 Mont 246 
NT C.—Davis Broa Oo v Wsllaee, 
180 S.BI 176, 190 Ma 548 

8L Mont—Fergus Motor Co v 

Schott 26 P2d 865, 96 Mont 245 
SC—Seaboard Air Idne R. Co v 
Hewlett 78 S.B. 829, 94 S C 478 

22. MG—White Blakeslee Mfg Co 
V Rhodes, 68 SRL 14L 152 NC 686. 
54 C J p 684 note 28. 
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effect^ or "to cfFectf* requires a prosecution to a 
successful terminationrS and in any court to which 
the case may be remo\ ed 24 Under this view this 
condition is breached when judgment is for defend¬ 
ant in the reple\in action,25 or where plaintiff vol¬ 
untarily dismisses his reple\in suit,26 or suffers 
a judgment of "non pros” for failure to file a dec¬ 
laration on appeal to a superior court from a jus¬ 
tice of the peace court,2" or is nonsuited,28 or 
his action is dismissed for lack of junsdiction28 
or for failure to return his replevin writ mto 
court*® It has been held, however, that a plamtiff 
prosecutes “to effect” or “with effect’ where a 
final determination on the merits has been had, al¬ 
though the verdict and judgment are for defend- 
ant®! 

A condition to prosecute “with success” is breach¬ 
ed where the replevin suit is dismissed for want 
of jurisdiction *2 

Bond to mmntain title In a replevin action aris¬ 
ing out of distraint proceedmgs, a condition in a re- 
plevm bond giten therem that plaintiff will main- 
tam his title to the goods contemplates his estab¬ 
lishment of a title which gites the right to uncon¬ 
ditioned, immediate possession and is free and 
clear of a lien by defendant, and the condition is 
not met by an award m the action of the goods to 
olaintiff on condition that he pay defendant land¬ 
lord a sum found due as rent** 

§ 295. -Duly to Prosecute 

As a gsnsral rule the plaintiff In a replevin action is 
not required to prosecute the action to a successful term¬ 
ination in order to avoid a breach of a condition in the 


r^levln bond to '*duly prcsecute^’ the action, but the 
condition Is satisfied by a prompt trial 

A reple\in bond may, and under some statutes 
IS required to, contam the condition that plamtiff 
shall duly prosecute the action *^ While it appears 
that a compliance with this condition wrould require 
plaintiff to prosecute his action to effect,** general¬ 
ly plaintiff is not required to prosecute to a suc¬ 
cessful termination to avoid a breach of this con¬ 
dition *8 So It has been held that the condition to 
“duly prosecute” the action is satisfied by a prompt 
trial in a trial court and on appeal, although plain¬ 
tiff is unsuccessful,*^ and even though he dismiss¬ 
es his proceedings in error to the appellate court*® 
However, a voluntary dismissal of the replevin ac¬ 
tion in the trial court,** or a dismissal for want 
of junsdiction,40 or an unnecessary delay wnthout 
good cause4i wull constitute a breach of this con¬ 
dition. 

§ 296 -To Judgment or to Final Judg¬ 

ment 

As a general rule, a plaintiff complies with a con¬ 
dition to prosecute to final judgment where there Is a 
prosecution to a final Judgment on the merits of the re¬ 
plevin suit, regardless of the success of the plaintiff in 
the action 

As a general rule, a plaintiff complies with a con¬ 
dition to prosecute to “final judgment” where there 
is a prosecution to a final judgment on the ments 
of the replevin suit, regardless of the success of 
plaintiff in the action,42 although a condition to 
prosecute “to judgment” has been construed to 
mean, not only a prosecution to judgment, but to a 
favorable result 48 A dismissal of the action by 


23. Minn.—Boom v St. Paul Fdy, 
etc., Co 22 XW 538. 33 Minn. 253 

54 C J p 684 notes S9, 81 [aj 

24. Del—^Black, for Use of Smulska 
1 H. Feinbergr Furniture Co, 8 A 2d 
62, 9 WWHarr 628 

Liability of surety on bond In replev¬ 
in as extendfnsr to all proceedingrs 
and adjudications in same action 
through every court to uhich it 
may be carried see infra { 316 

28 Md—Crabbe v Koontz, 13 A. 
5<ll. 69 Md 59 

54 C.J P 684 note 82 

28. Mont.—Roper v Caterpillar 

Tractor Co, 87 P2d 812. 98 Mont. 
76 

64 C J P 684 note 88 

27 Del —Black, for Use of Smulska, 
V H: Feinbergr Furniture Co, 8 A. 
2d 62. 9 WWHarr 523 

28, Colo—Cox V Sargrent, 60 P 201, 
10 ColoApp L 

64 C.J p 684 note 86 


29 Ind—Waddell v Bradway, 84 
Ind. 537 

54 C J p 634 note 36 

30. Conn.—Allen v Woodford, 86 
Conn. 143 

54 C J p 634 note 87 

31 X D —Siebolt v Eonatz Saddlery 
Co. 106 XW 564, 15 XD 87 

54 C J p 633 note 24 [a], p 634 note 
88 

32. Cal —McDermott v Isbell, 4 Cal 
113 

33. Pa.—Commonwealtli, to Use of 
Xeely, v Breckenridgre, 83 A.2d 524, 
158 Pa.Super 80 

34. Kan.—Citizens* State Bank v 
Morse 57 P 115, 60 Kan. 626 

Okl—^Tinffley v Smith, 72 P2d 729, 
181 Okl 84 

85. Ohio—Blddingrer v Pratt, 85 N 
H 796 50 Ohio St. 719 

54 CJ p 634 note 48 

38. Kan.—Citizens' State Bank v 
Morses 57 P 116, 60 Kan. 526 

54 CJ p 685 note 44 
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37 Ky—^Vallandingrham v Ray. 108 
SW 896, 128 Ky 506, 88 KyL. 892 

54 C J p 685 note 45 

38. Kan.—Citizens’ State Bank v 
Morse, 57 P 116 60 Kan. 526 

39 Ky—Kentucky Land, etc., Co v 
Crabtree, 80 SW 1161, 118 Ky 895 
26 KyL 283 

54 C J p 685 note 47 

40. Ohio—Blddingrer v Pratt, 86 N 
m 795. 60 Ohio St. 719 

Surety haid liable 

Kan.—^Boiler v Davis, 174 P 2d 1008, 
162 Kan. 178 

41 Neb—Allen v Lowe, 208 NW 
571. 118 Neb 448 

54 C.J p 685 note 49 

42 Mass.—Carroll v Bergrer, 160 N 
B. 870, 255 Mass 182 

54CJ p 635 note 5L 

Iowa.—iHall v Smith, 10 Iowa 
46. 
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plaintiff^^ or on motion of defendant,^® or by the 
court for failure to prosecute^® or to enter the wnt 
after service,or for lack of junsdiction^® has 
been held to be a breach of the condition A non¬ 
suit has been held to constitute a final judgment 
±0 satisfy the condition 

§ 297 — Without Delay 

A condition In a replevin or claim and delivery bond 
to prosecute the action without deiay is breached where 
the plalntitr dismisses his replevin or claim and delivery 
suit. 

A condition in a replevin or claim and delitery 
bond to prosecute the action tnthout delay is 
breached where plaintiff .dismisses his replc\in or 
claim and delivery suit®® The purpose of a stat¬ 
ute requiring a replevin bond to be on condition 
that plaintiff prosecute it with effect and without 
delay has been held to be to prevent a plaintiff in 
replevin from obtaimng possession of a chattel 
and then, by delaying the tnal, keep his ad^ ersary 
out of Its possession for an unreasonable time®^ 

§ 298 —- EfFect of Death of Parties 

A condition to prosecute to final Judgment is satis¬ 
fied by a judgment entered on the abatement of the ac¬ 
tion by the plalntifTs death, but not where the cause of 
action survives the plaintiff’s death 

A condition to prosecute to final judgment is sat¬ 
isfied by a judgment entered on the abatement of 
the action by plaintiffs death.®® WTiere, however, 
under statutory provisions the cause of action sur¬ 
vives the death of plaintiff, as considered in Abate¬ 
ment and Revival § 140 b, the condition to prose¬ 
cute 18 not saved.®® 


§ 299 -Absence of Court 

A condition In a replevin bond to prosecute the re¬ 
plevin action is not breached by the abatement of the 
action because of the removal, or failure to be present 
for the trial, of the court before whom the action was 
commence<f 

The abatement of the replevin action by the re- 
mo\al of the court before whom it was com¬ 
menced®* or the failure of the court to be pres¬ 
ent when the case comes to trial®® will not breach 
the condition of the bond to prosecute the action 

§ 300. Condition to Return Property 

A condition In a replevin bond to return the property 
replevied Is breached by the failure of the plaintiff to 
return it in accordance with a valid judgment for Its 
return or in accordance with the condition of the bond, 
although no judgment Is rendered for its return 

A reple\in bond may, and under some statutes 
is reqtured to, contain the condition that if the 
property repleiied is delnered to plaintiff he 
will return it to defendant if a return is adjudged.®® 
The failure of plaintiff to return the property to 
defendant m accordance with a valid judgment for 
Its return,®7 or a failure to return in accordance 
with the condition of the bond, altnough no judg¬ 
ment is rendered for its return,®® is a breach of 
the condition of the bond for which an action 
thereon will he, except where plamtiff had the 
right to possession of the proper^ at the time the 
replevin action was commenced and was the pre- 
vaihng party in the action, and the order for its 
return is based on circumstances which arose dur¬ 
ing the pendency of the action.®® 

WTiere in an action of replevin a return of per¬ 
sonal property is adjudged®® or alternative judg- 


44. Iowa.—HUl V Smith, supra. 
Kan.—Corpus Juris olted in. Boiler v 

Davis, 174 P 2d 1008, 1012 162 Kan. 
178. 

45 . 2ie—^Tuck V Moses 54 Me 115 

46. Mass —SulUvan v Martlnelli 
158 ME 662, 261 Mass 261. 

47 Me—Jones v Smith, 10 A. 266, 
79 Me 452 
54 C J P 685 note 66 
48. Mass—Carroll v Berjer, 150 K 
E. 870. 265 Mass. 182 
R.L—Pierce v King, 14 B.L 611. 

49 NM—Chadwick v Badger, 9 N 
H: 450 

Wliere non. oeplt pleaded 
Where defendant pleaded non eeplt, 
a Judgment of nonsuit has been held 
to satisfy the condition requiring 
plaintlll to prosecute replevin writ 
to final judgment—Picard v Ameri¬ 
can Eagle Ins. Co, 161 A. 116, 52 R. 
L 872. 

SO. Mont—Roper v CaterpUIar 
Tractor Co.. 87 P.2d 812, 88 Mont 
76 


51 NJ—Kllvan v Margolis. 8 A.2d 
697, 123 N JLaw 859 
58. Mass—^Badlam'i Tucker, 1 Pick. 
284 

54 C J p 685 note 65 
58. DeL—Waples v Adkins 5 Del 
381 

XT—^Lahey v Brady, 1 Daly 448 
54. Mich.—Kidder v Merryhew, 32 
Mich. 470 

54 C J p 636 note 68 

55 XT—Pierce v Hardee, 1 

Thomps. & C 557 

54 C J p 636 note 69 

66. OkL—^Rostykos v Fidelity Fi¬ 
nance Co.. 238 P2d 126, 208 Okl 
442 —^Tingley v Smith, 72 P 2d 729, 
181 Okl 84. 

Satisfaction and discharge of replev¬ 
in Judgment by return of property 
see supra 6 254 

Purpose of statutory requirement 
The purpose of a statutory require¬ 
ment that a replevin bond contain a 
condition for returning the goods and 
chattels if a return shall be awarded 

215 


is to guarantee that the chattel be 
returned to the person to whom the 
court awards it.—^Kllvan v MaxgoUs* 
8 A.2d 697, 123 KJLaw 859 
57 XJ—McClellan v P A. Morth 
Co, 187 A. 887, 14 MJMise 760, 
affirmed 191 A 753. 118 X J Law 168 
— TTnaM^m V U S Fidelity St Quar- 
anty Co, 162 A. 577, 109 M J.Iiaw 
434 

OkL—Rostykus v Fidelity Finance 
Co, 228 P2d 126, 208 Okl 442 
RL—McGovern v Michael, 200 A. 

428, 61 R.L 193 
54 C J p 636 note 76 

58. M J—Kaufman v Da Cozen Mo¬ 
tor Co 197 A. 27 119 X JXaw 514. 
SC—^Maimard v Bank of Kendiaw, 
198 S E. 188 188 S C 160 
54 C J p 636 note 77 

59 XH.—^Derry lioan & Discount 
Co V Falconer, 162 A. 427, 84 X 
H. 450 

60 Okl—Rostykus v Fidelity Fi¬ 
nance Co. 223 P8d 126, 208 Okl 
442 



§§ 300-301 


REPLEVIN 


77 ajs 


ment entered against plaintiff^^ in order that lia¬ 
bility on the replevin bond may be avoided, it is 
the duty of plaintiff, if he has secured possession 
thereof pending the litigation, to take active meas¬ 
ures to redeliver it to defendant within a reason¬ 
able time,®2 and usually in the same condition as 
It \vas when taken, as considered infra § 301 b 
Liability on the bond for failure to return the prop¬ 
erty IS not avo ded b> the inabilit>- of plaintiff to 
return it because of its le^-y and sale for taxes 
while it was in his hands 

The conditions fo’- a return of the propert> a’-e 
in many respects the same as those in redelivery 
bonds.®* 

§ 301 . -SuSciency of Return 

a In general 
b In same condition 
c. Partial return 

a. Zn General 

What constitutes a return of property sufRcient to 
comply with a condition of a replevin bond to return 
the property replevied depends on the circumstances of 
the particular cassi and gonerally such a condition la 
sufficiently complied with where the property cornea Into 
the hands of the proper party in any manner, pending 
op subsequent to the replevin suit, actual delivsiy of 
the property ordinarily Is required, although a tender 
or offer to deliver may be sufficient where the property 
Is very large and bulky or consists of a large number 
of separate articles. 

As to what constitutes a return of the property 
suifiaent to comply wnth the condition of ^e bond 


and judgment depends in a large measure on the 
particular circumstances of the case Thus the 
condition may be satisfied where the property comes 
into the hands of defendant in replevin in any man¬ 
ner, pending or subsequent to the replevin suit,®® 
or where an actual physical tender of it is made.®^ 
A tender or a return of the property ordinarily must 
be made to the holder of iht replevin judgment,®® 
but a return to an oflScer executing a writ of re¬ 
turn agamst plaintiff for defendant may be equiv¬ 
alent to such a return ®® A mere return, however,, 
to the officer who took the property under plaintiffs 
replevm writ is not a sufficient return.^® 

Actual delivery or tender The rule that plamtiff 
must return the property to defendant when a re¬ 
turn has been adjudged further imposes on plain¬ 
tiff the duty of seeking out defendant and tender¬ 
ing the proper^ to him if it be readily capable 
of manual delivery However, actual manual re- 
delivery of the goods replevied is not necessary m 
every case in order to comply with the conditions 
of the replevin bond.72 An offer to dchver, pro¬ 
vided plamtiff IS m a position to dehver the goods,^® 
IS sufficient compliance with a condition to return 
the property replevied where the articles of prop¬ 
erty which have been replevied are very large and 
buUQT^* or consist of a very large number of sep¬ 
arate articles 7® In such case if the tender is re¬ 
jected the duty of the obligors on the bond is dis- 
charged.^® Where the goods are not actually re¬ 
turned, the tender, m order to be suffiaent, must 
be an unconditional offer to return the property 


R.L—McGovern v Michael, 200 A. 
42S. 61 R.I. 198 

Wash.—sBIampendonk v American 
Bonding Co of Baltimore, 107 P2d 
588, 6 Wash.Sd 312 
54 CJ P 686 note 73 

61. Mont.—^Hoeh t Kirby, 89 P2d 
657, 98 Mont 891 

Okl—Diisbabek v Bowers, 62 P2d 
494, 178 OkL 19 

ea. Mont—Hoeh v Kirby, 89 P2d 
657. 98 Mont 391 

OkL—^Rostykus v Fidelity Finance 
Go.. 228 P 2d 126 203 Old 442 
Wash.—Kampendonk v American 
Bonding Co of Baltimore, 107 P 2d 
588, 6 Wash 2d 312. 

54 CJ P 686 note 74 
Duty of unsuccessful party In re¬ 
plevin action, in order to satisfy 
Judgment therein, to take active 
measures to put prevailing party 
In possession of property see supra 
i 255 

ea, sc—Mkynardl v Bank of Ker^ 
Shaw, 198 SB 188, 188 SC 160 
llutj to preserve p ro per ty 
A claim and delivery plaintiff Is 
not liable only for negligence, but 


owes a positive duty to i)re8erve the 
property even if he has to undergo 
trouble and expense —Maynard v 
Bank of Kershaw, supra. 

64. Wash.—^Hallide Mach. Co v 
Whidbey Island Sand, eta, Co, 131 
P 1156, 73 Wash. 408, 45 L.R.A.,N 
S, 40 

Pedellvery bonds see supra §9 806- 
309 

65 RI—^McGovern ▼ Michael. 200 
A. 428 61 B.L 198 

Sufficiency of return to satisfy re¬ 
plevin Judgment see supra S 255 
68. CaL—Hunt v Robinson, 11 Ced 
2b3 

Xeb—^Rlnker v Johnson. 46 NW 
211, 29 Neb 788 

67 SC —West V Jennings, 6 SK2d 
263, 192 S C 226 

68. Or—Capital liumbexing Co v 
Learned, 59 P 454, 86 Or 544, 78 
Am.KR. 792 
54 CJ p 686 note 81. 

89. Ky—Carrico v Taylor, 8 Dana 
88 

54 CJ p 686 note 82 
70. N r.—Gould V Warner, 8 Wend. 
54. 


71 Mont—Hoeh v Kirby, 89 P2d 
657, 98 Mont 891 
54CJ P 637 note 84 
78. R.L—McGovern ▼ Michael, 200- 
A. 423 61RL198 

73. HL—Hanson v Weber Impl Co 
178 DLApp 293 

74. Mont—^Hoeh v Kirby, 39 P2d 
657, 98 Mont 891. 

R.L—^McGovern v Michael, 200 A. 

428, 61 R.I 193 
54 C J p 637 note 89 

75. R.L—McGovern v Michael, su¬ 
pra. 

76. Mont—Hoeh v Kirby, 89 P2d 
657, 98 Mont 891. 

77 R.L—^McGh3vem v Michael. 200 
A. 428, 61 R.L 198 
54 CJ P 687 note 9L 
Suffio&eBoy of offer 
Whether an offer or tender of 
goods which are subject to a replev¬ 
in suit by the unsuccessful party 
meets the requirements of the law 
relating to a tender, so as to consti¬ 
tute compliance with conditions of re¬ 
plevin bond, ordinarily will depend 
on the facts and circumstances ap- 
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The delivery of a bill of sale to the property has 
been held not sufficient to constitute a proper ten¬ 
der of the property 

Place of return Where the property has not 
been removed by plaintiff from the place where 
replevied, an offer to give defendant possession 
at that place is sufficient if the property is bulk\ 
in character Such offer, however, is ineffectual 
unless plaintiff also withdraws his control over the 
property®® If the party entitled to the property 
replevied accepts an offer to return it, the party 
so tendering it must ask him to appoint a place 
to which the property shall be delivered, and, if 
a reasonable place is designated, it is the duty of 
the party so tendering to deliver the property to 
the place designated.®^ However, if the person to 
whom the tender is made neglects or refuses to 
designate the place of return, or if the place des¬ 
ignated is not a reasonable one, the person offer¬ 
ing to return the properly may himself select any 
suitable and reasonable place, with due regard to 
the convenience of the other, and delivery there, 
with notice to the other, will discharge llie duty 
to return as guaranteed by the bond.®® 

Identical property Plaintiff in replevin must, in 
order to satisfy the condition, return or offer to 
return the identical property replevied and not 
other property of like kind and value.®® 

b. In Same Condition 

Ordinarily In order to satisfy a condition In a replevin 
t)ond and Judgment for the return of the property re¬ 
plevied It must be returned In substantially the same 
•condition In which It was when replevied 

Not only must plamtiff return the property m 


order to satisfy the condition and judgment for a 
-etum, but ordinarily the property must be re¬ 
turned in substantially the same condition in which 
*t was when replevied,®^ or m like good order and 
condition,®® even though the latter requirement is 
not inserted m the judgment®® An offer to re¬ 
turn the propert} is insuffiaent when at the time 
of the tender the title to it is clouded by hens or 
claims vhic-i have arisen since it was replevied.®^ 
Under some statutes it is provided that the bond 
may include as one of the conditions thereof for 
the payment of damages suffered on account of 
depreciation in value of the property pending the 
determination of the action ®® 

e. Partial Betuxn 

A condition In a replevin bond for a return of the 
property replevied requires a return of all the property 
taken, but a partial return, If accepted, will be a de¬ 
fense pro tanto to a suit on the bond 

The condition of the bond requires a return of all 
the property taken in replevin ®® Where, however, 
defendant accepts a partial return, such return 
w*ill be a defense pro tanto to a suit on the bond,®® 
and m a junsdiction where the successful party 
in replevin is required to accept a tender of a part 
of the property which is not dependent on the part 
not tendered for its use or value and rely on the 
bond for recovery of the value of the part not 
tendered, as considered supra § 235, such tender 
will operate as a defense pro tanto m an action on 
the bond.®! 

§ 302 Condition to Pay Damages and Costs 

A replevin bond may provide as one of Its condl 
tions for the payment of damages and costs awarded 


pearlnff In each Individual case.—Mc¬ 
Govern V Michael, supra. 

Tender held InsnUldeiit 

Tender by replevin bond principal 
to officer of key to store wherein 
aoods replevied were allegedly locat¬ 
ed was held insufficient where the 
principal refused to open the door 
•of the store for the officer, who failed 
to obtain the goods, since the offer 
•of the key was not an unconditional 
tender of the goods, the officer not 
being obliged to take the risk of 
opening premises he knew nothing 
about and in which other persons 
might have had possible rights—Mo- 
Govem v Michael, supra. 

78. Mont.—Hbeh v Kirby, 89 F2d 
657, 98 Mont. 891 

79 Neh—Frey v Drahoa, 7 MW 
819, 10 Neb 694. 

SO. Fa.—Pittsburgh Nat Bank v 
HaU, 1.07 Fa. 583 
54 GJ p 687 note 87. 


81. Mont—Hoeh v Kirby, 89 F 2d 
657, 98 Mont 391 

88. Mont—^Hoeh v Kirby, supra. 

88. Wash.—OozpoB JVixis anoted In 
Kampendonk v American Bonding 
Oo of Baltimore, 107 P 2d 588, 592, 
6 WaBh.2d 812 

54 C J p 637 note 88 

8ft. Mont—'Hoeh v Kirby, 89 F2d 
657, 98 Mont 891. 

Okl—Rostykus v Fidelity Finance 
Co., 228 P2d 126, 208 OkL 443 

Wash.—Kampendonk v American 
Bonding Co of Baltimore, 107 P 
2d 588, 6 Wash.2d 812 

54 CJ p 637 note 98 

Right to reject depreciated property 
see supra 9 255 

85. Mass.—Parker r Simonds, 8 
Mete. 205 

64 CJ P 687 note 94 

86L R.L—Fitzgerald v. Nideerson, 
118 A. 674 

64 CJ p 687 note 96 
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87 Mont—Hoeh v Kirby, 89 F2d 
657 98 Mont 891. 

XAWsait to dsas title 
Successful defendant in claim and 
delivery action need not accept re¬ 
turn of property burdened with law¬ 
suit to clear his title thereto—-Hoeh 
V Kirby, supra. 

88, SC—-West V Jennings, 6 SR2d 
268, 192 SC 225 

Bstnm of property held suffidoat 
where value of the property was not 
substantially less than at the time 
of the triaL—West v Jennings, su¬ 
pra. 

89 Ind.—^Telton v Sllnkard, 85 Ind. 
190 

54 C J p 687 note 97 

90. UL—Harts V. Wendell, 26 HI 
App 274. 

54 CJ P 687 note 98 


91. ni— Fdwln V Cox. 61 HI 567— 
Harts V Wendell, 26 IlLApp 274. 
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against the plaintiff or of such sum as may for any 
cause be recovered against him, and the failure of the 
plaintiff to make such payment will constitute a breach 
of such condition 

A reple\in bond may, and under some statutes 
is required to, provide as one of the conditions 
thereof for the payment of damages and costs 
awarded against plaintiif or of such sum as ma\ 
for any cause be recovered against him ^2 The 
nonpayment of the damages®^ and costs^^ adjudged 
in favor of defendant in the repletin action is a 
breach of such a condition of the replevin bond on 
which an action may be maintained 

§ 303. Judgment m Replevm as Essential to 
Fix Liability 

The necessity of a Judgment In the replevin action as 
a prerequisite to the accrual of liability on a replevin 
bond depends on the terms of the bond and the circum¬ 
stances of the particular case 

\\Tiether or not the rendition of a judgment in 
the original replevin suit is a prerequisite to the 
accrual of liability on the reple\ in bond depends on 
the terms of the bond for a breach of the condi¬ 
tions of which liability is sought to be enforced.^^ 

Jttdjneni for return \Vliere the condition of 
plamtifFs bond is to return the property to defend¬ 
ant if a return thereof be adjudged, and the action 
is based on a breach of that condition, the gen¬ 
eral rule is that there is no breach of the condi¬ 
tion and no right of action thereon accrues prior 
CO the entry of some appropnate order or judg¬ 
ment awarding defendant a return of the prop¬ 
erty A verdict of * no cause of action” and 
’jdgment thereon has been held safScient to es¬ 
tablish the breach of a condition to return the 
property,®" especially where the action of plaintiff 


has made a return of the properly impossible ®® A 
judgment for the return of the property has been 
held not a prerequisite to the accrual of liability 
on the bond where the action was dismissed by 
plaintiff who had obtained possession of the prop¬ 
erty under the bond, or where the action failed 
for lack of junsdiction of the court,®® or where 
at the time of tnal of the replevin suit it was shown 
that a return of the property was impossible,^ 
or where the action on the bond is based on a 
breach of the independent condition to prosecute 
the action ® ^^^ere the bond is conditioned to pay 
damages and costs, a judgment for a return of 
the property is not a condition precedent to lia¬ 
bility of the sureties.® 

Alternative judgment Unless there appears some 
reason for not entering an alternative judgment 
for a return of the property as well as for its val¬ 
ue,* as where the property cannot be returned,® 
It has been held that an alternative judgment for 
a return of the property as well as its value is 
necessary to the accrual of liability for breach of 
the condition to return the property,® on the ground 
that unless a return is adjudged the surety is prej¬ 
udiced since no execution for the return of the 
property' can be issued against the principal ^ The 
failure, however, to render a judgment for the val¬ 
ue of the property as well as for a return ordinan- 
ly will not prevent the accrual of liabihty on the 
condition to return the property ® 

Judgment for damages and costs Under a con¬ 
dition of a replevin bond to pay damages and costs 
adjudged against plaintiff ordinarily there can be 
no breach of the condition until a judgment in re- 
ple\in awarding damages and costs has been ren¬ 
dered.® A judgment in replevin for damages for 


9S. Okl—Tlnarley v Smith, 72 P2d 
729 ISl OkL 84—Dusbabek v Bow¬ 
ers, 62 P2d 494, 178 Okl 19 

93. US—Moore V Shields CCDC, 
17 FCa8.Xo9 775, 2 Cranch CC 
539 

Me.—Hamilton v Wilcox, 140 A. 201, 
136 Me 629 

94. Me—Cook v Lothrop, 18 Me 
260 

NTH—Chadwick v Badger, 9 KJS. 
450 

95. Tenn.—Securities Inv Co v Pi¬ 
oneer Sales Co 160 SW2d 895 
178 Tenn. 860, 144 A.LR. 1144. 

98- CaL—lAmb v National Surety 
Co 291 P 647, 108 Cal App 297 

OkL—Rostykus v Fidelity Finance 
Oo., 223 P2d 126 203 Okl 443 

Tenn.—Corpus Juris sited in Securi¬ 
ties In\ Co \ Pioneer Sales Co, 
160 SW2d 895, 898, 178 Tenn. 860. 
144 JlXu'Sl 1144 

54 CU P 638 note 8. 


97 N J —^Kaufman v De Cozen Mo¬ 
tor Co, 197 A. 27, 119 NJLaw 
514 

TSoh n l o al phras eolo gy not oontrolZlng 
Effect of verdict and not technical 
phraseology controls —Wood Motor 
Car Co V Bankers Indem Ins Co, 
3 A.2d 605, 122 NJLaw 87 
98. N J —Wood Motor Car Co v 
Bankers Indem. Ins. Co, supra. 

99 Tenn.—Securities Inv Co v Pi¬ 
oneer Sales Co, 160 S W 2d 895, 178 
Tenn. 860, 144 A.Ij.R. 1144. 

1. Mass —Sullivan v MartinelU, 158 
N EL 662, 261 Mass 261 
54 CJ* p 638 note 4. 

8. Mont.—^Fergus Motor Co v 
Schott, 26 P 2d 365, 95 Mont 245 
54 C J p 688 note 5 

Condition to prosecute action see su¬ 
pra SI 296-299 

8. OkL—Tlngley v Smith, 72 P2d 
729. 181 OkL 84, 
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^ NT—^Levine v Bohl, 167 NTS 
829 179AppDiv 777 

Alternative Judgment In replevin ac¬ 
tion see supra 8 251 

5. Colo—^Elsenhart v McGarry, 61 
P 56, 15 Colo App 1 

54 C.J p 688 note 8 

6. Neb—Field v Liumbard, 78 NW 
708, 58 Neb 897 

54 C.jr p 639 note 9 

7- NT—Tauber v National Surety 
Co, 219 NTS 887, 219 AppDiv 
258 

3. Or —Booth v National Surety 
Co., 278 P 987, 129 Or 598 

54 CJ p 689 note 11 

9 Tenn.—Oozpiui jnzla oitsd la 
Securities Inv Co v Pioneer Sales 
Co, 160 SW2d 895, 898, 178 Tenn. 
860, 144 AL.R. 1144. 

54 CJ p 639 note 18 

Necessity of assessment of damages 



77 0 J S 


EEPLEYiy 


§§ 30&^05 


detention has been held necessary where the replev¬ 
in action was dismissed on defendant’s motion 
On the other hand, it has been held that such a 
judgment is not necessary where the reple\in ac¬ 
tion was dismissed by plaintiff therein^ or where 
it failed for lack of jurisdiction of the courL^^ 
Damages may also be recovered in an action on 
the bond without a judgment for such damages in 
the replevin action, where the damage to the prop¬ 
erty occurred while it was in the possession of 
plaintiff in replevin and was unknown to the suc¬ 
cessful defendant w’hen the judgment was rendered 
in his favoriJ* or where the damages sought to be 
reco\ered were caused subsequent to the judgment 
in replevin.!* 

§ 304. -Dismissal or Nonsuit 

Unless the breach relied on Is of a condition which 
cannot be broken until a formal judgment on the mer- 
Its has been had, an order or Judgment dismissing the 
replevin suit or nonsuiting plaintiff therein ordinarily is 
the only order or Judgment necessary before defendant 
in replevin may sue to enforce liability on the replevin 
bond 

Unless the breach relied on is of a condition 
w'hich cannot be broken until a formal judgment on 
the ments has been had, as considered supra § 303, 
an order or judgment dismissing the replevin suit 
or nonsuiting plamtiff therem is ordinarily the only 
order or judgment necessary before defendant m 
replevin may sue to enforce liability on the re¬ 
plevin bond,!^ provided such order or judgment of 
dismissal or nonsuit amounts to a breach of the 
particular condition in the bond to prosecute the 
action, as considered supra §§ 293-299 Howe\cr, 
after a replevin suit is compromised and dismissed 
by the parties,!* or dismissed by plaintiff because 


defendant makes no claim to the property,!*^ no 
suit can be maintained on the bond, and where a 
proceeding, in which a defendant gi\es a replevin 
bond, is dismissed, the bond becomes functus officio, 
and hence there can be no recovery thereon.!* 

§ 305. EfiFect of Payment of Judgment or 
Claim 

Payment of the original claim or satisfaction of the 
Judgment In the replevin action Is a complete discharge 
of the principal and sureties on the replevin bond, or a 
pro tanto discharge. If a partial payment Is made 

Payment of the original claim or satisfaction 
of the judgment in the replevin action has been held 
a complete discharge of the prmapal and sureties 
on the reple\m bond,!* or a pro tanto discharge, 
if a partial payment is made.*® How^ever, an un¬ 
authorized set-off against an assignee of the bond 
will not constitute pajment,*! and it has been 
held that, although plaintiffs dismissal of the re¬ 
plevin or claim and dcliveiy action occurred as 
a result of the pa^mient of the claim out of which 
the action arose, the obligors on the replevin bond 
are not absolved from liability for breach of the 
condition to prosecute, where the payment wras not 
the result of any compromise or settlement betiveen 
the parties and there was no agreement for the 
discontinuance of the action on the pa 3 ment of 
the claim.** The surety on a replevin bond is not 
entitled to have the penalty of the bond reduced by 
reason of the fact that the property itself has been 
returned, but he still remains liable to the amount 
of the penalt> for any other default of his principal, 
as for his failure to pay damages or costs adjudged 
against him.** 


In replevin suit see supra S8 2*7- 
289 

■naM of breaSli 

UndertaJUna of sureties on bond 
executed to Indemnify defendant in 
claim and delivery action aaainat loss 
which mlgrht be caused by surrender 
of possession of property Involved 
pending trial of action was held 
breached when Judamsnt was ren¬ 
dered aasinst principal in claim and 
delivery action.—•'Whlsenhunt v San¬ 
dal, 181 S:BL 61, 177 SC 207, 100 A. 
Li.R. 876 

10 Ky—^Howard v ’Wyatt, 140 S.W 
655, 145 Ky 424—Mounts v 

Murphy, 104 S W 978, 126 Ky 808, 
81 Ky.li. 1192 

11. Tenn.—Securities Inv Co v Pi¬ 
oneer Sales Co., 160 SW2d 895, 
178 Tenn. 360 144 A.I 1 .R. 1144. 
54 CU P 689 note 15. 


18. Tenn.—Securities Inv Co v Pi¬ 
oneer Sales Co, supra. 

13. Tenn.—Securities Inv Co v Pi¬ 
oneer Sales Co supra—Colby v 
Yates, 12 Heish. 267, 59 Tenn. 267 

14. Ky—^Mounts v Murphy 104 S 
W 978 126 Ky 808, 81 KyL. 1192 

Or—^Booth V Xational Surety Co., 
278 P 987, 129 Or 598 

16. Mont.—Koper v Caterpillar 

Tractor Co, 87 P2d 812, 98 Mont. 
76-.p^r6U8 Motor Co v Schott, 26 
P 2d 865 95 Mont. 245 

54 CU p 689 note 18. 

JodgmenA of ‘‘non pros” 

Del— Biajck. for Use of Smulska v 
H. FSinberg Furniture Co, 8 A 2d 
62. 9 W WJEIarr 528 

xe. Ind.—Gerard v Dill, 96 Ind. 101. 


17 N’T—^Bown v Weppner, 17 N 
T S 198, 62 Hun 579 

54 C J p 689 note 21 

18. Tex—A\ery v Popper, 48 S.W 
572, 49 SW 122, 92 Tex. 887, 71 
Am.SR. 849 

54 CJ P 639 note 22 

19 N* H.—^Ramsey v Landry, 102 A 
531. 78 NH. 612 

54 C J p 642 note 59 

80. Ark.—Carroll v Swlcord, 9 S W 
2d 788, 177 Ark. 1193 

81. Ma—Hamilton v Wilcox, 140 A. 
201. 126 Me 629 

88. Mont.—^Roper v. Caterpillar 

Tractor Co, 87 P2d 812, 98 Mont 
76 

88. NC—Hendly v Mdntyre, 48 S 

I B. 824, 182 N a 276. 

1 54 CJ P 642 note 62. 
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§ 306 Conditi<Mi to Return Property 

The law with reapeet to the ebllgatlona of the obllg- 
ors on delivery end redellvery bonde ere In many reepectt 
the same, and ordinarily the failure of a defendant In a 
replevin action against whom a Judgment for the return 
of the property Involved has been rendered to take such 
action as will put the property In the plaintiffs posses¬ 
sion will constitute a breach of his redellvery bond 

In view of the fact that, allowing for the re¬ 
versal of the parties, delivery and redelivery bonds 
in reple\in are ver> similar and one may be said 
to be the counterpart of the other, the law with 
respect to the obligations of the obligors thereon 
are in many respects the same, 24 especially as to 
their obligation to return the property replevied.25 
In order that liability on a redehvery bond may 
be avoided, ordinarily it is the duty of defendant 
in the reple\in action agamst whom a judgment 
for a return of the property has been rendered 
and his sureties on the redeluery bond to take 
such action as will put the property in plaintifFs 
possession ,26 and a failure to do so will consti¬ 
tute a breach of the condition27 and render the 
obligors on the bond liable for the full amount, not 
exceeding the penalty, that plaintiff may have been 
damaged thereby 26 

Bond of intsrzener Where a third person in¬ 
tervenes in a claim and delivery action, asserts 
ownership of the property invoHed, and files a 
reple-rin bond subsequently to that of the onginal 
defendant who makes no claim to the property, 
the partAes on the bond of the original defendant 
are not liable thereunder for the return of the 
property or for costs 26 


§ 307. -Sufficiency of Return 

a. In general 
b In same condition 

a. In (General 

In order to satisfy a condition of a redellvery bond* 
for a return of the property on the rendition of a Judg¬ 
ment for its return It Is generally necessary that all of 
the Identical property held under the bond be actually 
returned to the plaintiff In the replevin action, except 
where due to the bulky condition of the property an offer 
to return It Is sufRclent to satisfy the condition 

The condition to return the property on a rendi¬ 
tion of a judgment for its return ordinarily con¬ 
templates that the property be returned to p-lain- 
tiff in the replevm action 6® A seizure of the prop¬ 
erty by an officer for plaintiff under a wnt of re¬ 
turn may be a sufficient compliance with the con¬ 
dition 2i The reacquisition of the property by 
plamtiff by purchase at a sale will not constitute 
a return sufficient to comply with the condition *2 
If the property replevied is not actually returned, 
defendant must make a tender of it in good faith 
m order to comply with the condition of the rede- 
livery bond for the return of the property *2 De¬ 
fendant has a reasonable time after final judgment 
IS rendered m the replevin action in which to de¬ 
liver the property to plamtiff, and until such time 
has passed a condition for the return of the prop¬ 
erty m the redellvery bond,** or in a supersedeas 
bond executed on appeal from a judgment m the 
replevm action,** is not broken 
The identical property which defendant withheld 
under his redehvery bond must be returned to 
plaintiff 2® 


24. Wash.—Johnston v Karjala, 19 
P td 94S. 173 Wash. 122, 90 A.LuR. 
907 

25. OkL—Seidenbach*8 v Under¬ 
wood, 63 P2d 950 178 OkL 624 

Wash.—^Halllde Mach. Go v Whfd- 
bey Island Sand, etc., Co, 181 P 
1156. 78 Wash. 403, 45 Ij.R.A..NS, 
40 

Condition to retnm property under 
plaintifTs bond see snpra 89 800- 
801. 

25. Okl—CL L T Corp v Bruce, 52 
P2d 825 175 Okl 846—Llerly v 
Motor Mortff Co.. 50 P 2d 156. 174 
OkL 153 

Wash.—Johnston v Earjala. 19 P 2d 
948. 172 Wash. 122. 90 AJLiR, 967 

Duty of unsuccessful party In replev¬ 
in action, in order to satisfy judg¬ 
ment therein, to take active meas¬ 
ures to put prevallingr party in pos¬ 
session of property see supra 8 855 

27. Okl —Seldenhach's v Under¬ 
wood. 68 P2d 950. 178 OkL 624— 


0 L T Corp V Bruce. 52 P 2d 825. 

175 OkL 846 

Wash.—Johnston v Karjala, 19 P2d 
948, 172 Wash. 123. 90 AJJ.R. 967 
54 CJ p640 note 27 
28. OkL—Seidenbach's v Under¬ 

wood, 68 P2d 950. 178 Okl 624— 
C L T Corp V Bruce, 52 P 2d 826. 

176 OkL 846. 

64 C.J p 640 note 88 
29 NO—Williams ▼ Touna. 42 S 
SL2d 592. 227 NC 472 
90 Okl—Qerber v Wehner. 220 P 
648, 96 OkL 48 

SJD—Schleuning v West, 148 NW 
604, 34 SD 856 

Effect of loss or destruction of prop¬ 
erty see infra 8 314 
Sufficiency of return to satisfy re¬ 
plevin judament see supra 8 255 

81. U S.—Doualaso ▼ Doualass, 

DistCol.. 21 Wall. 98. 22 L^Ed. 479 

54 C.J p 640 note 81. 

82. SC —G-ibbes Mach. Oo v Moore. 
92S.EL 1088.107 SQ 827* 
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83. Okl—Seidenbach’s t Under¬ 
wood. 63 P2d 950. 178 Okl. 624 
Good faSXtk required in tender of 
property by unsuccessful lltlaant in 
replevin means that there must be an 
actual bona fide attempt to comply 
with Judament. and effort to make 
successful lltlaant whole, either by 
return of all property or by pay¬ 
ment of value thereof as fixed in al¬ 
ternative Judament, or by return of 
substantial part of property where 
balance Is readily and easily replace¬ 
able, with full value of property not 
returned.—Seidenbach’s t. Under¬ 
wood. supra. 

34L OkL—Seidenbach's v Under¬ 
wood, supra—Liierly v Motor 
Morta Oo. 50 P2d 156, 174 Okl. 
158. 

85. Okl.—Seidenbach’s v Under¬ 
wood, 68 P2d 950, 178 OkL 624 

36. Miss—Hazlett v. Witherspoon* 
26 So 150. 
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Bulky property Where the property adjudged 
to he returned is bulky in character and such as to 
make it difficult of actual manual dehvery, the rule 
as to delivery is less strict than as to smaller ar¬ 
ticles In such case it has been held that an of¬ 
fer to return the property will sabsfy the condi¬ 
tion However, it is the duty of the obligors 
on the bond to take such action as will enable 
plaintiff to obtain actual possession of the property, 
and until they have done this th^ have not returned 
it to him withm the meaning of the statute and 
the conditions of the bond.^^ 

Partxal return Ordinarily, in order to comply 
with the judgement m replevm and the condition of 
a redelivery bond, it is necessary that all the prop¬ 
erty be retumed.^0 Howe\er, it has been held or 
recogmzed that a return of a substantial part of 
the property together with the full value of the 
property not returned is a suffiaent compliance 
with a condition to return the property, where the 
part not returned is not available and is readil> 
and easily replaceable,^! but an offer to return 
a substantial portion of the property together with 
a sum of money equal to less than the value of 
the property not returned is not a good-faith ten¬ 
der of the property which will relieve the surety 
from liabihty^^ An acceptance of a partial re¬ 
turn will operate as a pro tanto satisfaction of 
the replevm judgment add discharge on the bond,^^ 
and only as such.^^ 

b. In Same Condition. 

A return of the property In eubsUntially the same 
condition aa It wae when taken Is required In order to 
satisfy a condition In a redelivery bond to return the 
property 


In order to avoid a breach of a condition to re> 
turn the property in a redelivery bond, defendant, on 
rendition of a judgment for a return, ordinanly 
must return or offer to return the property m sub¬ 
stantially the same condition as it was when taken, 
without deterioration by use pending conclusion of 
the litigabon,^® and wnthout decrease m its value, 
and this even though the bond obligating defend¬ 
ant to return the property does not speaty the con¬ 
dition in w'hich it IS to be returned.^ 8 However, 
under the particular terms of some redeli\ery bonds, 
the court may not require a return in as good con¬ 
dition, so that a return m a worse condition than 
w*hen taken may satisfy the reqmrements of the 
bonds 

§ 308 Condition to Pay Damages and Costs 

A failure to pay damages and costs properly adjudged 
In the replevin suit for the plaintiff therein Is a breach 
of a condition In the redelivery bond to perform the 
Judgment of the court to pay the damages adjudged 

A failure to pay damages and costs properly 
adjudged in the replevin suit for plaintiff therem is 
a breach of a condition in the redelivery bond to 
perform the judgment of the court or pay the dam¬ 
ages adjudged,®® notwithstanding the property may 
have been returned ®! Also the sureties on the re- 
delivery bond are hable for the amount of a money 
judgment rendered against defendant where plam- 
tiff Tvaived a return of the property 

§ 309 Judgment in Replevin as Essential to 
Fix Liability 

The necessity of s Judgment In the replevin action 
as a prerequisite to the accrual of liability on a rede¬ 
livery bond depends on the terms of the bond; ordl- 


Okl—Gerber v Welmer, 220 P 648, 
96 OkL 48 

87 Wash.—Johnston v Karjala, 19 
P2d 948, 172 Wash. 122, 90 AJUR. 
967—Arthur v Sherman. 89 P 670, 
11 Wash. 254 

88. Iowa.—Nlmon v Reed, 44 NW 
802, 79 Iowa 624 

64 G.J p 640 note 84. 

88 Wash.—Johnston v XSrJala, 19 
P2d 948, 172 Wash. 122, 90 A.IiR. 
967—Arthur v Sherman, 89 P 670. 
11 Wash. 264 

40. Colo —Trlndle v Resister Print¬ 
ing, etc., Co., 148 P 28% 68 COlo 
81. 

64 CJ P 640 note 86 

Right to reject partial return see su¬ 
pra 8 266 

41. OkL—Seidenbach*s v Under¬ 
wood, 68 P 2d 960, 178 OkL 624. 

3>iity to aooept tender 

Successfol litigant has duty to ac¬ 
cept tendered property and recover 

on unsuccessful lltigant^s bond for 


damages suffered.—Seidenbach’s v 

Underwood, supra. 

48. OkL—Seldenbach’s v. Under¬ 
wood, supra. 

Supersedeas bond 

OkL—Seidenbach's v underwood, su¬ 
pra. 

48. Kan.—Iiarabee v Cook, 61 P 816, 
8Kan.App 776 

4A Colo —^Trlndle v Register Print¬ 
ing, etc., Co, 148 P 282, 68 Colo 
81 

45. Old —Seldenbach*s v Under¬ 
wood. 68 P2d 960, 178 OkL 624— 
a L T Corp V Bruce, 62 P 2d 825, 
176 OkL 846—Lierly v ICotor 
Mortg Co, 60 P2d 166, 174 OkL 
168—^Yellow kifg Acceptance Cor¬ 
poration V PinneU, 81 P2d 884, 
167 OkL 668 

54 aj p 641 note 40 

Right to reject depreciated property 
see supra S 255 

45. mim. —M artin v Coker, 27 So 2d 
772, 204 Miss. 676 
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47. OkL—C. L T Corp v Bruce, 58 
P2d 825, 175 OkL 846—lilerly v 
Motor Mortg Co, 60 P2d 156, 174 
Okl 168—Yellow Mfg Acceptance 
Corporation v Finnell, 81 P 2d 884, 
167 OkL 668. 

54 C.J P 641 note 41. 

48. NJ> —Grace City First State 
Bank v Bradley, 220 NW 848, 57 
NJ> 159 

54 C J P 641 note 42. 

49 Or —Lewis v McNary, 62 P. 
897, 88 Or 116 

54 C J P 641 note 48 

50. Mo—Vulcan Steam Shovel Ccx. 
V Cohb, App, 199 SW 448 

84 C.J p 641 note 45 

61. Pa—Hicks V McBride, 8 Phlla 
877 

S.C—Bolt V Milam, 96 SJB. 614, 110 
Sa 899 

62. Mldh—J L. Hudson Co v Bar¬ 
nett. 288 HW 248, 255 Mich. 465 
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narily a condition to return the property ta not breached 
until a Judgment for a return has been rendered In the 
replevin action 

Ordinanly sureties on a redehvery bond are not 
prejudiced until judgment is rendered in the replev¬ 
in action.58 A condition to return the property if 
a return thereof be adjudged is not broken and no 
liability thereon accrues until a judgment for a 
return has been rendered in the replevin action 54 
However, a recovery of the value of the property 
IS proper in an action on the bond without proof of 
a judgment m replc\in for a return where a judg¬ 
ment m repIe^ in for a return of the property would 
on accoimt of its loss or destruction be an idle act,55 
or where the only judgment prescribed b> statute is 
a money judgment.56 A condition in a redehvery 
bond to pay such sum as ma> be recovered has been 
held independent and distmct from a condition to 
return the propertj', and so even though no judg¬ 
ment m replevin for a return has been rendered an 
action on the bond for the ^'alue may be main- 
tained.57 In other cases the particular condition to 
pay such sum as may be recovered has been held to 
be conditional on a judgment for a return, so that 
no action may be maintained for breach of this 
condition without a judgment for a return 58 A 


condition to perform the replevin judgment is suffi¬ 
ciently broad to permit in an action on the bond 
a recovery of a money judgment rendered in the 
replevin action although there is no judgment for 
a return of the property 59 

An alternative judgment for the value of the 
property as well as for a return has been held not 
essential to a recovery of its value m an action 
on the bond.®® 

Judgment for damages A judgment for damages 
in the replevin action has been held essential before 
there can be a breach of the condition of the bond 
to pay damages,®^ but there is other authority 
which holds that obligors on the bond are liable 
thereunder for damages for detention of the prop¬ 
erty from the date of repossession by defendant in 
replevin to the date of judgment in the replevin ac¬ 
tion, even though such damages were not sought m 
the replevin action ®8 Where plaintiff in replevin 
recovers a judgment in the alternative for the return 
of the property or its value, an award of damages 
has been held not required in order to permit re¬ 
covery under the bond for damages for depreciation 
of the property while it was held under the bond.®® 


C RIGHTS, REMEDIES, AND DISCHARGE OF SURETIES 


§ 310 Rights and Remedies 

A surety on a bond In replevin may contest his orig¬ 
inal liability thereon or assert his discharge, and the 
court may permit him to protect himself by prosecuting 
the main action on Its abandonment by the principal 

The surety on a bond m replevin may, in a proper 
case, assert nonliability thereunder by contesting his 
original liab.lit> or asserting his discharge,®® but 
if he signed a justification on the bond reating that 


0 

he is a surety thereon he is estopped to deny that he 
signed it, and he is hable to the obligee therein.®® 
He is not entitled to notice of the fact of loss of 
the bond and of proceedings for its substitution or 
reestablishment®® In order to allow a surety on 
a bond m replevin to protect himself the court may 
permit him to prosecute the action on its abandon¬ 
ment by the prmcQial,®'^ but satisfaction of the re- 


63. ^GL—Speight Box & F&nel Co 
V Ipock, 8 S.£l3d 243, 217 XC 876 

64. SO—Wilkins v WllUmoii, 122 S 
E. 503, 128 SC 509 

54 CJ p 641 note 47 

55. Ind.—Louis K. Liggett C6 v 
Morris, 178 K.B. 286, 96 IndJtpp 
625 

54 CJ* p 642 note 4a 

53. K J —Ft Wasme Electric Corp v 
Security Trust, etc., Co, 47 A. 559, 

65 NJXaw 221. 

57 SG—Parish v Smith, 45 SJSL 16, 

66 S.C 424. 

64 CJ p 642 note 5a 

S& 27T—Gallarati v Orser, 27 N.T 
324 

XD—Farmers’ Mat. Bank v Fergu¬ 
son, 148 MW 1049. 28 NJO 847 
54 CJ p 642 note 55 


59 Ky —^American Bonding Co v 
Hurd. 137 SW 539, 143 Ey 799 
54 CJ p 642 note 56 

60. Kan.—Mkrix v Franke, 9 Ean. 
132 

61. SC —Moore v Sanders, 103 SEL 
589, 114 SC 350 

63 Wash.—Johnston v Ear Jala, 19 
P 2d 948, 172 Wash. 122. 90 A.L.R. 
967 

63. Okl—O X. T Corp v Bruce, 52 
P 2d 825.175 OkL 846 

64. Miss—Galoote v May, 42 So 2d 
748, 207 Hisa. 547 

m original aottoa 
Although in case of fraud a surety 
on replevin bond may challenge his 
liability in that he did not in fket 
sign the bond or for other cause by 
motion in original action, if he signed 
bond he may not deny liability on 
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the merits of original controversy 
and is bound even by Judgment con¬ 
sented to by defendants —Speight 
Box & Panel Go v Ipock, 8 SE.2d 
243, 217 NC 875 

Forbearance of defendant or neglect 
of plaintur 

The surety on a possessory bond 
in a replevin suit may not draw on 
either the forbearance of the defend¬ 
ant or the neglect of the plaintiff, to 
avoid a liability on a bond which was 
evidently satisfactory to both.—Cal- 
cote V May, 42 So 2d 742, 207 Miss 
647 

65. OkL—C L T Corp v Sautblne. 
56 P 2d 1175, 177 OkL 151 

66. Miss—Oalcote v May, 48 So 2d 
742. 207 Miss 547 

67 KT—HoiftnaTi v Stalnau, 84 
Hun 289 

64 CJ p 648 note 64. 
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plevin judgment may prevent sudi substitution 
Where one of several sureties on a bond in re¬ 
plevin has paid more than his proportionate part of 
the amount due under the bond he may recover from 
his cosureties their proportionate part of the amotint 
he has paid.®® 

§ 311. Discharge of Surety 

A surety on a replevin bond Is dischargsd by the 
performance of the conditions of the bond 

A surety on a replevm bond is discharged by the 
performance of the conditions of the bond,*® if 
there was a full c(»npliance with the conditions"^ 
and compliance in accordance with the judgment m 
the replevin action^® Thus, where the condition 
of the bond is to return the property if a return 
of the property is adjudged, the liability of a surety 
thereon is extinguished by a return of the property 
after judgment,or by an offer to return the goods 
in accordance with the condition of the bond, wheth¬ 
er the offer is accepted or declined ,7^ and this has 
been held sufficient to discharge a surety on a re- 
delivery bond, even though plamtiff has exercised a 
statutory right to take a money judgment and de¬ 
fendant has no option to return the goods m satis¬ 
faction of the judgment but an offer of defendant. 


before adverse judgment, to return the property has 
been held not to release the surety from hability on 
his redelivery bond.^® 

The surety is discharged by an alteration of the 
terms of his contract and, if the creditor re¬ 
leases the surety so that he changes his position in 
relation to his principal, the creditor cannot after¬ 
ward have recourse against the surety 7® The 
surety, however, is generally not released where he 
IS not prejudicedand accordingly it has been held 
that he is not released because the bond has been 
used as a set-off m another action,®® or that the 
principal has failed to appeal,®^ or that the creditor 
had formerly objected to the sufficiency of the 
bond,®® or that the bond was not in the exact lan¬ 
guage of the statute®® or was not signed by the 
principal,®* or that the replevm judgment was en¬ 
tered b> stipulation between the principal and cred¬ 
itor,®® or because of irregularities m the litigation 
in the repleiin action®® An attorney without the 
consent of his client cannot release a surety ®7 

Delay in prosecution Delay in the prosecution of 
the replevm smt which is not unreasonable and im¬ 
proper, although with the creditor’s consent will not 
operate to release a nonconsenting surety from lia- 
bihty, but where the delay either occasioned by or 


68. KY—Clemmons v Gorman, 27 
NTS 854 TMisc 45 
54 aJ p 648 note 65 

69 Tex.—Hollis v Winfree, Civ 
App 216 S W 2d 625, refused no re¬ 
versible error 

Rights and liabilities between co¬ 
sureties generally see Principal and 
Surety 8S 848-685 

70. N* J-»<toneral Motors Accept¬ 
ance Corporation v American 
Surety Co of New York, 157 A. 98, j 
108 NJLaw 229, rule to show 
cause discharged 172 A. 905, 113 N 
JLiaw 139 

S C .—West v Jennings, 6 S SL2d 263, 
192 Sa 225 
54 a J p 648 note 74. 

71. Colo —^Tiindle v Register Print¬ 
ing, etc., Co, 143 P 282, 58 Colo 
81. 

54 CJ p 648 note 75 

78. Ind.—Shaver v Kappellas, 146 
NJS 858, 88 IncLApp 838 
64 C J P 643 note 76 
SHity undear altecnatlve Judgment 
Only duty of surety on replevin 
bond or his principal under reaulre- 
ments of judgment for possession of 
property or payment of specified 
amount, the value thereof, was to re¬ 
turn property within reasonable time 
and In substantially same condition 
as it was In at time of trial or pay 
value fixed.—West v Jennings, 6 S.E. 
2d 268, 192 SC 225. 


78. N J —General Motors Accept¬ 
ance Corporation v American 
Surety Co of New York, 157 A. 98, 
108 N J Law 239, rule to show cause 
discharged 172 A. 905, 118 NJLaw 
139 

64 O.J p 643 note 74 [bj 

74, NJ—General Motors Accept¬ 
ance Corporation v American 
Surety Co of New York, supra— 
Johnson \ Mason, 45 A. 618, 64 N 
JLaw 258 

Tender of property 
Actual physical tender of the prop¬ 
erty within a reasonable time after 
Judgment was rendered In the replev¬ 
in action was held sufficient compli¬ 
ance with the condition of the bond 
to return the property, where Its val¬ 
ue was not substantiallv less than 
at the time of the trial—West v Jen¬ 
nings, 6 S R2d 263, 192 S a 225 

75. N J —General Motors Accept¬ 
ance Corporation v American 
Surety Co of New York, 157 A. 98, 
108 N JXaw 229, rule to show cause 
discharged 172 A. 905, 113 N.JJLaw 
189 

Personal sight 

The right of return pursuant to 
the condition of the bond is a right 
personal to the surety—General Mo¬ 
tors Acceptance Corporation v Amer¬ 
ican Surety Co of New York, supra. 


ance Corporation v American 
Surety Co of New York, supra. 

77. Ala.—Anderson v Bellenger, 6 
So 82 87 Ala. 884, 18 Am S R. 46, 
4 LRJL 680 

78. Mo—Lewis v Smith, 166 S.W 
818 179 Mo App 348 

54 aJ P 648 note 77 

79 Minn.—Plankertonv Continental 

. Casualty Co, 280 NW 464, 180 
Minn. 168 

54CJ p 643 note 78 

80. Pa.—Jennings v Hare, 104 Pa. 
489 

8L Tex.—Bankhead v Sperry, Civ 
App, 298 SW 453 

54 C J p 644 note 80 

88. Man.—^Flrst State Bank v Mar¬ 
tin. 106 P 1056, 81 Kan. 794 

54 OJ p 644 note 81 

88. NY—John Church Co v Dor¬ 
sey, 77 NYS 1065, 88 Mlsc. 543 

84. Okl—Dupree v Jordan, 252 P 
67. 128 OkL 91 

54 C J p 644 note 88 

85 Cal—Donovan v JBtna Indemn. 
Co, 103 P 365 10 CalJLpp 723 

54 C.J P 644 note 84 

86 Mich.—J L. Hudson Co v Bar¬ 
nett. 288 NW 248 255 Mich. 465 

87 Pa.—Lowry v Clark, 20 Pa.Su- 
per 867 


78. N J —General Motors Accept- 
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consented to by the creditor is unreasonable and im¬ 
proper the surety wll be discharged.®* 

Bankruptcy and insolvency A discharge of 
the pnnapal in bankruptcy will not discharge the 
surety on a replevin bond®* or on a redelivery 
bond.®® The liability of a surety, however, is 
provable in bankruptcy, and a discharge of the surety 
in bankruptcy will be a discharge on the replevin 
bond.»i 

Bar of action by limitations While there is a 
conflict of authority as to wnether a surety is dis¬ 
charged merel> because the cause of action against 
the pnnapal on the bond has been barred, as con¬ 
sidered in Pnncipal and Surety ? 233, it has been 
held that the running of the statute of limitations 
in favor of a surety in a replevm bond is not 
stopped by bnnging another action to enforce the 
bond®® 

Cosureties An order releasing one of the sureties 
on a redehvery bond without the consent of plain¬ 
tiff has been held erroneous.®® However, the 
mere substitution of a surety has been held not to 
release a cosurety who is not prejudiced thereby ®^ 

§ 312. Change in Proceedings 

Ths surety on a replevin bond Is not released from 
liability thereon by the dismissal or release of a party to 
the replevin action, or by amendments In the action 
which do not change the cause of action, or by a trans¬ 
fer of the action to another court, but the dismissal of 
the replevin action by the plaintiff will release the surety 
on the defendant’s bond, and a surety Is released from 
liability for a return of the property where the fbrm of 
action la changed to trover, where a personal Judgment 
Is taken or where the successful party elects to take the 
value of the property 


The surety on a bond m replevin is released from 
liability for a return of the property where the form 
of acbon is changed to trover,®® where under a 
statute an election to take the value of the property 
is made,®® or where a personal judgment is taken ®'^ 

Dismissal or release of parties Although the 
surety is not released by a dismissal of the replevin 
action as against a defendant who claims no interest 
in the property,®® or by a judgment in the replevin 
action which holds only one of two defendants lia¬ 
ble and releases the other from liability,®® it has 
been held that a dismissal as to one of the pnnapals 
on a forthcoming bond^ or a dismissal of the re¬ 
plevm action by plamtiff® will release the surety on 
defendant’s bond. 

Amendments Although a surety is generally not 
released by amendments to the pleadings,® at least 
where no new cause of action is mtroduced,® where 
the effect of an amendment is to impose on him a 
greater hability than he had assumed in his under¬ 
taking he IS released.® 

Transfer of the action in replevin to another court 
by virtue of a statute will not release the surety® 

Submission to arbitration It has been held that 
a voluntary submission of the replevin suit to 
arbitration without the consent of the surety will 
generally absolve him of hability on his obliga¬ 
tion ^ However, where the submission provides 
that the award shall have the force and effect of a 
verdict of &e jury and that judgment may be en¬ 
tered thereon m the action, the surety is not re¬ 
leased, for the reason that the replevm suit is not 
withdrawn from the court m which it was insti¬ 
tuted® 


88. NT—Daniels v Patterson, 8 N 
T 47 

54 CJ P 644 notes 88. 89 

88. Mass—Flags v Tyler, 6 Mass. 

88 . 

9a Miss.—Robinson ▼ Soule, 56 
Miss. 549 

91. Tenn.—Choate v Quinichett, 13 
Heisk. 437 

99. Ky —Snider's Sons Co v 
Armendt 49 SW 10 105 Ky 817, 
20 KyD. 1208, 88 Ajn.SR. 806 

54 aJ p 644 note 95 

93. NT—Quarch v Metz, 87 NTR 
218, 15 Misc. 622 

94. Pa.—liowry y daik, 20 Pa.Sa- 
per 857 

95. Hi—Reno v Woodyatt, 81 HL 
App 658. 

9a Iowa.—Qerlaogh v Ryan, 108 N 
W 128, 127 Iowa 226. 

54 CJ. P 644 note 1. 


97 Tex.—^Toland v Swearingen, 89 
Tex. 447 

9a Colo —Trindle v Register Print¬ 
ing, etc., Co, 148 P. 282, 58 Colo 
81 

ND—Larson v Hanson, 144 NW 
681, 26 ND 406, 51 L.RAu,NS. 
655 

99 Ind.—Louis K. Liggett Oo v 
Morris, 178 NE2. 236, 96 IndApp 
635 

L Miss—Tyler v Davis, 68 Miss 
845 

64 C J p 645 note 4. 

a Ind.T—Spencer v Davidson, 82 
SW 781, 5Ind.T 381 

Baxety wlio had snzzeadered his ooL 
lateral 

Mich.—Northrop v Jay, 247 NW 
717, 262 Mich. 468 

a Minn.—General Talking Pictures 
Corporation v Jensen, 251 NW 
270, 190 Minn. 286 

54 CU p 645 note 6 
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fa Minn.—General Talking Pictures 
Corporation v Jensen, supra. 
Effect of Increasing ad *i«-TnTiniin on 
extent of liability see infra 5 817 

Amendment of complaint increas¬ 
ing amount of damages claimed was 
held not to relieve surety, on previ¬ 
ously executed defendant*s bond In 
replevin, of liability for damage for 
retention of property—General Talk¬ 
ing Pictures Corporation v Jensen, 
supra. 

a Mich.—Colton V Nltz, 60 NW 
291, 88 Mich. 854. 

54 CJ p 646 note 7 

a Mich.—Reusch v Demass, 84 
Mich. 96, 96 
54 (U p 645 note 8. 

7 D1—Firkins v Rudolph, 36 Ill. 
806 

54 C J p 645 note 10 

a Colo—Lee v Grimes, 4 Colo 185 
54 CJ p 645 notelL 
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Stay of execution Whether the surety expressly 
consents,® or does not expressly consent,he is not 
discharged by an agreement between the principal 
and creditor for a stay of execution, especialh 
where the agreement for a stay of execution is not 
valid and binding 

§ 313 -Effect of Additional or Other 

Bond 

The surety on a replevin or redellvery bond may be 
discharged by the execution of a second bond where it 
Is accepted In lieu of the first, but where the second bond 
Is additional to secure further sums which may become 
due Its execution will not release the surety on the first 
bond 

The surety on a replevm or rcdehvery bond maj 
be discharged by the execution of a second replevin 
bond where the latter is expressly or by clear im- 
phcation accepted in lieu of the first bond.^® On 
the other hand, where a second bond is additional 
to secure further sums which may become due, the 
execution of such bond will not release the surety, 
and hence the execution of a bond for the appeal 
of the replevm suit will not operate to relieve the 
surety of liabiht> on a replevm bond^® or on a re- 
dehvery bond.^^ 

§ 314 -Impossibility of Perfonnance» 

Destruction or Loss of Subject Mat¬ 
ter 

The obllgora on a bond In replevin are discharged 
where the cordltlon of the bond becomes Impossible of 
performance by law, but the Inability of the obligors to 
perform because of the loss or destruction of the subject 
matter will not, as a general rule, discharge them from 
liability 

Where the condition of the bond becomes impos¬ 
sible of performance by law, it has been hdd that 


the obligors on the bond are discharged There 
IS a conflict of authority on the question as to the 
liability of the sureties on a replevm bond whera 
pertormance of the bond, possible at the time of its 
execution, becomes impossible by the loss or de¬ 
struction of the subject matter, it being held in some 
jurisdictions that the obhgors on the bond are re¬ 
leased where the loss or destruction is without 
fault!® In other jurisdictions, however, the in- 
abditj of the obligors to return the property,!' as 
where it belongs to a third person,!® or where it is 
lost,!® sold,2® or destroj'ed^! after it is replevied, 
will not discharge the surety from liabili^ The 
fact that the principal sold the propert> reple\-ied 
has been held not to prevent the discharge of the 
sureties on the bond where the property w-as re¬ 
purchased and then tendered withm a reasonable 
time after the trial of the r^levm action.®® 

§ 315 -Death of Parties 

The surety on s replevin bond Is released where the 
death of the principal discharges the condition of the 
bond, but not where the cause cf action survives and 
the personal representative of the deceased continues the 
action 

W^ere the death of the prmcipal discharges the 
condition of the bond, the surety is also released.®® 
However, where the cause of action survives, en- 
abhng defendant to procure an order against the 
personal r^resentative to contmue the suit, the 
surety is not released®^ unless defendant fails to 
have plaintiff’s personal representative contmue the 
action®® A surely on a replevm bond of an as¬ 
signee for the benefit of creditors, given to r^levy 
attached property, is not released where on the 
death of the assignee the acbon is revived by a 
successor m office ®® 


a Ey—liondon First Nat. Bank v 
Gabbard. 55 SW 548, 21 Ey li. 1441 
54 CJ p 645 note 18 

10 NC—Wallace v Boblzison, 117 
SSL 508, 185 NC 680 
54 OJ p 646 note 14. 

U. Iowa—^Toizeey ▼ Bishop, 22 
Iowa 178 

IS. NO—Williams v Younff, 42 S.SL 
2d 592, 227 NC 472 
64 CJ P 645 note 16 
Bond by Intervener 
NC—Williams v Toungr. supxfL 

18. Neb—Campbell V Ijane, 95 NW 
1048, 8 Neb (XJnofl.) 63 
54 CJ p 645 note IS 

14. Or—Mlshler v Edmunson, 180 
P 984, 92 Or 847 
64 CJ p 646 note 19 
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18. Tex.—Palt v SCcCutchen, 48 
'Tex. 291 

54 CJ p 646 note 21. 

16. Ma—Walker v Osgrood, 58 Ha 
422 

54 CJ p 646 note 22 

17 Ind.—Louis E. Idgraett Co v 
Morris. 178 NJC 286, 96 Ind.App. 
625 

SC—^Maynard v Bank of Eershaw, 
198 SSL 188, 188 SC 160 

54 C J p 646 note 28 

Surrender to oonflitfonal vendor 

Njr—Eaufman v De Cozen Motor 
Co, 197 A. 27. 119 N.JJAW 514. 

18. Tex.—Staples v Wood, CivA-pp., 
48 S.W 751. 

19 SC—Maynard v Bank of Eer¬ 
shaw. 198 SB 188. 188 8C 160 

64 C J p 646 note 25 

8a Ind.—^Louis E. Llgrsett Ca t. 
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Morris. 178 NJB. 226. 96 IndApp 
625. 

Levy and ssle of prope rty for taxes 

SC—^Maynard v Bank of Eershaw. 
198 S.SL 188, 188 SC 160 

EL Okl—Jacobs Y Walker 216 F 
985, 90 OkL 209, 81 A.Ii.R. 1287 

54 CJ p 646 note 26. 

28. SC—West Y Jennings, 6 S.SL2d 
268, 192 SC 235. 

28. Masa—BadTani y. Tncker, 1 
Pldk. 284. 

54 CJ p 646 note 27 

94. NY—Lahey y Brady, 1 Daly 
448 

54 CJ p 647 note 29 

25 Masa—Jenney y Jenney, 14 
Mass 381 

54 CJ P 647 note 39 

2a Ohio—Greer y. Howard, 41 Ohio 
St 691. 
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§ 316 In General 

The liability of sureties on replevin or redellvery 
bonds is measured by the terms and provisions of the 
bond and they are not liable beyond the terms of their 
contract 

In general the liabxbty of sureties on replevin 
or redehvery bonds is measured by the terms and 
provisions of the bond, as applied to the judgment 
m replevin and the other facts and circumstances of 
the case,27 and they are not to be held be>ond the 
terms of their contract^* The terms of the bond 
rather than the terms prescnhed by statutes for 
bonds in replevm have been held to govern their 
hability,29 and this rule has been apphed where the 
terms of the bond are such as to impose a habihty 
greater than the statute requires so On the other 
hand, for the purpose of permittmg an mtervener 
in the replevin action to sue on the replevm bond, 
It has been held that the statute in pursuance of 
-vihich the bond is executed forms part of the under- 
takmg and the parties are conclusively presumed to 
intend what the statute provides *1 The surety’s 
hability on a bond m replevin is hnuted to the prop¬ 
erty described m the affidavit, wnt, or bond, and it 
does not extend to property seized but not correctly 
described therein.S2 


Unless it IS clear that the terms of the undertak¬ 
ing limit the surebes’ habihty to a judgment m the 
court of first mstance,*® ^e bond protects the 
obligee therem until the case is finally determined,2^ 
and imbl the judgment entered is performed *5 The 
suretjr’s obhgabon extends to all proceedings and ad- 
judicabons m the same acbon through every court 
to which It may be camed.2<> Thus, a condibon 
to prosecute an acbon with effect contemplates a 
successful termmabon by plainbfiF m whatever court 
the case is properly removed, whether the removal 
is occasioned by a diange of venue,27 or by an ap¬ 
peal or wnt of error 28 No subsequent acbon by the 
surety on the redehvery bond in an attempt to nd 
himself of his own habihty on that bond can af¬ 
fect the hability of the surety on the replevin 
bond.28 

Constructton In determimng the extent of the 
surety’s habihty the undertaking has been construed 
both stnctly^o and hberally 

Limitation to recovery tn replevin suit Although 
a surety is hable withm the terms of his obhgabon 
to the full extent of the verdict in the replevin ac- 
bon ,^2 habihty has been held not to exceed the 
scope of the acbon, that is^ the enforcement of the 


27. SlaiL—Wratt v Duncan. 87 P 2d 
283. 143 Kan. 244. 

XJ — 'Eilvaii V Marsolla. 8 JL2d 697, 
128 X JXaw 869 

OkL—Tinsley v Smith, 72 P2d 729, 
181 OkL 84 
54C.J p 647 note 40 
Defenses see infra { 828 
Aooordlns to Jndgment eatwed 
The liabiUty of the obligor is meas¬ 
ured by the terms of the bond as ap¬ 
plied according to the terms of the 
Judgment entered and not according 
to the verdict.—Securities Inv Co v 
Pioneer Sales Co., 160 &W2d 896, 
178 Tenn. 860. 144 A.L.R. 1144 
Pesfonnaaoe of Judgment 

Sureties on replevin bond undertake 
that they wm see that principal per¬ 
forms Judgment.—^Tingley v Smith, 
72 P2d 729, 181 OkL 84—Dupree v 
Jordan, 262 P 67. 128 Okl 91 

2a Mlsa—Myers v DaughdriU, 141 
So 688, 168 Miss 298 
XC—McCormick v Crotts, 168 SJS. 
152, 198 X a 664. 

Surety held not liable for damag¬ 
es for failure of plaintiff in replevin 
to return collateral notes as ordered 
by conrL—Dusbabek v Bowers, 62 
P 2d 494.178 OkL 19 

Whers no eondltloit of bond Is hro- 
ksn, surety Is not liable thereon.— 
Ellvan V Margolis, 8 JL2d 697, 128 
X JXaw 859. 


29 Kan.—General Secorities Co v 
Hindes, 287 P 659, 119 Kan. 226 
54 aj p 647 note 88 
80 XC—Wright V Xash, 171 S.m 
48, 205 XC. 221 

81. Iowa.—Massachusetts Bonding, 
eta, Oo V Xovotny, 202 XW 588, 
200 Iowa 227 

8a IlL—Sacks V American Bonding 
Co of Baltimore, 92 XB.2d 510, 
840 BLApp 564 
54 CJ P 647 note 40 £bj 
Property held but not seised under 
redellvery bond 

Okl—Red River Valley Trust Co v 
BosweU. 44 P 2d 966, 178 OkL 96 
83 Cal —^Mltchum v Stanton, 49 
CaL 802 

54C J p 648 note 48 

84. Del —^Black, for Use of Smulska 

V H. Feinberg Pumlture Co, 8 A. 
2d 62 9 WWJElarr 528 

Kan.—^Prather v Johnson, 211 P2d 
98. 168 Kan. 149 

3S. Kan.—Prather v Johnson, supra 
—McCormick Harvesting MAch. Co 
▼ Fisher, 65 P 228, 68 Kan. 199 
8a DeL—^Black, for Use of Smulska 

V Feinberg Furniture Co., 8 A. 
2d 62. 9 WWHarr 628 

54 CJ p 648 note 44. 

87 Mich —Reusch v. Demass, 84 
Mich. 95 

64 CLJ p 648 note 46 
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sa DeL—^Black, for Use of Smulska 
V H. Feinberg Furniture Co, 8 A. 
2d 62. 9 WWHarr 528 
64 CJ p 648 note 47 

89 Kan.—^Prather v Johnson, 211 P 
8d 98. 168 Kan. 149 
Deliviry of property to 
The surety on replevin bond was 
not relieved from liabiUty thereon by 
deUvery of replevied property to 
plaintiff in replevin action by sheriff 
to whom surety on defendant's re- 
delivery bond deUvered property, on 
theory that it was not deUvered to 
plaintiff pursuant to replevin bond, 
particularly where the surety on the 
replevin bond and his principal ac¬ 
quiesced in the surrender of the prop¬ 
erty regardless of whether or not 
the redellvery bond remained effec¬ 
tive.—Prather v Johnson, supra. 

4a Kan.—Gteneral Securities Co v 
Hindes, 287 P 669. 119 Kan. 226 
64 CJ P 647 note 84 
Rule of strict construction of sure- 
t 3 r*s contract as not appUcable to 
compensated surety generally see 
Principal and Surety 9 102 

41. ni—Magerstadt v Field, 160 IlL 
App 28—^Hotz V Bollman Broa 
Co. 47 BLApp 878 

40. SC—Parish V Smith, 45 SB. 16, 
66 SC 424. 
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right of possession and damages for the unlawful 
taking or withholding,^* or to extend only to the 
judgment in the replevm suit m which ^e bond 
was given, so that, even though the replevm action 
IS ancillary to another action, tiie surety is not 
liable for a judgment rendered against his principal 
in the other action The surety is not liable for 
a judgment in the claim and delivery action against 
the plaintiff therein for actual damages for fraudu¬ 
lent or wrongful acts committed pnor to the insti¬ 
tution of the action and before the execution of the 
undertaking,^® or for damages awarded on a coun¬ 
terclaim m the replevin action and which do not 
result from the seizure and detention of the property 
replevied, but grow out of a distinct and separate 
matter 

Relative liability of principal and surety A sure¬ 
ty on an undertsdang m replevin is a joint obligor 
with his pnncipal,^^ and, although the surety’s ob¬ 
ligation is ordinarily not m excess of the princi¬ 
pal’s,^* the surety may hmit his obhgation to less 
than that of his pnnapal, as considered m Pnncipal 
and Surety § 92 

§ 317 Limitation as to Amount 

As a general rule the liability of a surety on a re¬ 
plevin bond Is limited to the penalty of the bond 


As a general rule a surety on a replevm bond may 
be held liable for the full penalty of the bond,^* but 
his kability does not exceed the penalty of the 
bond,®* although the amount recoverable may ex¬ 
ceed the penalty of the bond w'here interest is al¬ 
lowed on the penally®! As against the surety, 
however, it has also been held error to albw mter- 
est on the penalty®* Where the amount of the 
penal^ is omitted in the bond, there can be no 
recovery agamst the sureties ®* 

Increasing ad damnum by amendment Where no 
new cause of action is pleaded, an amendment to 
the complamt mcreasmg the amount sought to be 
recovered will not alter the hability of the surety 
on the bond since his liability extends to the sum 
named in the bond as the penalty ®^ 

§ 318. Elements of Recovery 

The successful party In replevin may recover the 
damages resulting from a failure to perform the con¬ 
ditions of the bond. Including the value of the property* 
or that part of the property, not returned, damages fbr 
its detention, Interest, and the costs and expenses of the 
main action 

The obhgee on a bond m replevm may recover 
damages for a failure to perform its conditions.®® 
Where the proper^ is not returned m accordance 
with the obligation of the bond the successful party 


48. S CL—'Whisenhunt v Sandel, 181 
S BL 61, 177 S C 207, 100 A.Ii R. 376 
Wash.—Apgar v Great American In¬ 
demnity Co, 18 P 3d 46, 171 Wash. 
494, 87 A.I 1 .R. 291. 

54 CLJ p 648 note 49 [el 

44 . Keb—I.ee v Hastings 14 NW 
476, 18 Neb 508 
54 CJ P 648 note 49 

48 SC—Whisenhunt V Sandel, 181 
SB 61, 177 SC 207, 100 A.LR. 
876 

Wash.—Apgar v Great American In¬ 
demnity Co 18 P2d 46, 171 Wash. 
494, 87 ALuR. 291. 

Trand in. exeoatioiL of mortgage 
Sureties on undertaking in claim 
and delivery were held not liable for 
payment of judgment rendered 
against plaintiff for his fraudulent 
conduct in execution of mortgage 
which he procured from defendant 
and for the foreclosure of which, ac¬ 
tion in claim and delivery in which 
undertaking was executed was sub¬ 
sequently brought.—Whisenhunt v 
Sandel, 181 S B. 61, 177 S a 207, 100 
AUt. 876 

46 Old —IXisbabek v Bowers, 62 P 
2d 494, 178 OkL 19 

WIs—Wisconsin Live Stock Ass'n v 
Bowerman, 283 NW 639, 202 WIs 
618 

54 CJ p 648 note 49 [b]- 


Costs of aatioa. , 

Costs allowed to defendant in re-! 
ple\in action wherein sole issue tried 
arose on defendant's affirmative de¬ 
fenses, denominated counterclaims, 
for damages for fraudulent repre¬ 
sentations in original sale of prop¬ 
erty, were held not covered by re¬ 
plevin bond.—Apgar v Great Amer^ 
lean Indemnity Co, 18 P 2d 46, 171 
Wash. 494, 87 AL.R. 291. 

47 Ark.—Walker v PUes, 127 SW 
739 94 Ark. 453 
64 CJ P 647 note 38 

48. SC—Whisenhunt v Sandel, 181 
S R 61, 177 S C 207, 100 AL R. 876 
54 CJ P 648 note 41 

49 Hont.—^Fergus Motor Co v 
Schott, 26 P2d 365, 95 Mont. 245 

sa Miss —Corpus Jtixis otted In 
Myers v Daughdrill, 141 So 683, 
584, 163 Miss. 298 

Mont—Roper v Capterplllar Tractor 
Co, 87 P2d 812 98 Mont 76 
OkL—C L T Corp v Bruce, 62 P 2d 
825, 175 Old 346 
54 CJ p 648 note 50 
Additional bond 

Under statute providing that If de¬ 
fendant in replevin shall at any time, 
pending writ of replevin, be dissat¬ 
isfied with amount of sureties, the 
court may in its discretion order 
plaintiff to give further bond, unless 
a defendant in replevin, before ter¬ 
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mination of replevin action, moves 
to have plaintiff give further bond, 
defendant waives benefit of statute, 
and must thereafter rest content with 
valuation fixed in the replevin bond 
as the outside limit of valuation 
which he may rely on in an action on 
the bond.—^McGovern v Michael, 6 
A2d 709, 62 R.L 485, reheard 9 A2d 
374, 68 R.L 464. 

Appeal bond 

In action on two replevin bonds 
and on appeal bond given in replevin 
suit for wrongful suing out of re¬ 
plevin writ and failure of replevin 
plaintiff to return property seized as 
directed by replevin judgment, 
amount of damages allowed would in 
no event exceed amount of appeal 
bond.—Sacks v American Bonding 
Co of Baltimore 93 NB2d 510, 340 
niApp 664. 

51- Me —Wyman v Robinson, 73 Ma 
884. 40 Am R 360 
54 CJ P 649 note 51. 

59 Vt.—Miltimore v Bottom, 28 A 
872, 66 Vt. 168 

53. Ala.—^Harbin v Nations, 108 So 
749, 214 Ala. 649. 

64. Minn.—General Talking Pictures 
Corporation v Jensen, 251 NW 
270, 190 Minn. 236 
54 CJ P 649 note 54 

55. Ind.—Lindsey v Hewitt, 86 NJB. 
446, 42 IndApp 578. 
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IS entitled to recover damages for the loss sus¬ 
tained ^ 6 Generally he may ^eco^er the lalue of 
the propert\,37 or of that part of the property,®® 
not returned The "value of the propert> is to be 
measured either as of the time the propert\ was 
taken m the rep’e\'in action,®® or as of the tine 
of tne judgment or order for a return WTiere 
defendant in the claim and deh\er} action waives 
his right to a verdict and judgment for the return of 
the property and obtains a money judgment, the 
sureties on the replevin bond are hable for the 
actual damages caused by the taking and withholding 
of the property after the execution of the bond 

In addition to a recovery of the property or its 
v'alue, the obligee is generally entitled to damages 
for Its detention,®® or to the damages sustamed 
because of the taking of the property under the 
order m replevnn He ha<s been held entitled to 


recov'er damages for its detention from the date of 
repossession b> defendant in replev in to the date of 
the judgment m the replevin action,and to actual 
damages sustamed for its detention after the ren¬ 
dition of the judgment in r^levin®® Also the 
obligee on tne bond may recover interest on the 
value of the property,®® or in some cases the usable 
\alue of the property,®7 and costs and expenses of 
the mam action,®® and the necessary expenses in¬ 
curred by reason of the wrongful prosecution of 
the mam smt®® 

Attorneys fees, incurred m the prosecution or 
defense of the replevin action, are recoverable in 
an action on a replevin bond where the conditions of 
the bond are considered sufficiently broad to m- 
clude such fees,^® but generally the terms of the 
conditions of the bond are construed as excluding a 
recovery of such fees,^i or only such attomey^s fees 


SS. KJ*—Kaufinan v Da Cosen Mo¬ 
tor Co^ 197 A. 27. 119 M J lAW 514 
57 HI—Horan, for Use of SSddy 
Stoker Ck>rp v Continental Caa. 
Co 58 2d 841. 824 HLApp 525 
—Ahrens r Bihss. 256 HI App 420 
Kan.—^lebauer v Bivins 112 P 2d 
118.158 Kan. 455 

Mich .—Zcradix v National Acceptance 
Co of Chicaao. 46 NW2d 408. 829 
Ml<^ 615 

NJ—CoUinaswood Trust Ca v 
Brunswlck-Balke-Collender Co, 164 
A. 689. llSNJBq 597 
Tex.—Hunter v R S Porter. Ino, 
CivJLpp.. 81 SW2d 774 
54 CLJ p 649 note 56 
Damaaes reco\ erable in replevin suit 
see supra 262-291 
assessment of value 
In an action on a bond in replevin 
the undertakina to pay the assessed 
V alue of the property is construed to 
mean the value assessed hy the Juda- 
ment, rendered on the verdict, and 
not the value assessed by the ap¬ 
praisers.—Reitenour v McClain. Ohio 
App, 57 NE2d 78—^Berwanaer v 
Bristol. 8 Ohio S. & CP 683 
Purobass psloe, not resale price 
The value of the property is the 
price which would be paid for similar 
property purchased in like quantities 
and not its resale price to others.— 
Sacks V American Bondlna Go of 
Baltimore, 92 NJBL2d 510, 340 HLApp 
564 

WUvev by retun of prop e rty 
Demand for value of property as 
fixed by Judament in replevin action 
was held waived by plalntliTs aocept- 
ina return of property—Johnston v 
Karjala. 19 P2d 948, 172 Wash. 122, 
90 A.UR 967 

58, Kan.—Nlebauer v Bivins, 112 P 
2d 118, 158 Kan. 456 

64 CJ P 649 note 57 

59. ArlL—Williamson r Mitchell 


Auto Co. 81 SW2d 418. 182 Ark. 
296 

HL—Ahrens v Bihss, 256 HLApp 420 
Kan.—^Niebauer v Bivins. 112 P2d 
118, 158 Kan. 455 

Mont.—Sbraus Motor Co v Schott. 

26 P 2d 365. 95 Mont 245 
54 C J P 650 note 60 
Time of valuation of damaaes see su¬ 
pra 6 270 

Where other damages not aSked 
Where no other damaaes are asked, 
full recovery will be for value of 
property at time It was taken with 
costs, regardless of whether return 
of property had theretofore been ad¬ 
judged.—Fisraus Motor Co v Schott 
supra. 

60, Masa—Maauire T Pan-Ameri¬ 
can Amusement Go.. 97 NS3. 142, 
211 Mass 82 

54 CJ p 650 note 61. 

61. SC—Whisenhunt v Sandel, 181 
SK 61. 177 SC 207, 100 A.LJt 876 

68. NJ—CoUinaswood Trust Co v 
Brunswick-Balke^tollender Co, 164 
A. 689 112 NJBkl 697 
Utah.—Kunz v Nelson, 76 P2d 577, 
94 Utah 186 115 A.Xi.R 1822 
Wash.—Johnston v Karjala, 19 P2d 
948, 172 Wash. 122, 90 A.Zi.B. 967 
54 CJ p 650 note 62 
Kot limited to aomiaal damaaes 
The obllase on the bond Is not lim¬ 
ited to nominal damaaes, but is enti¬ 
tled to damaaes sustained.—-Roper v 
Caterpillar Tractor Oo, 87 P 2d 812, 
98 Mont. 76 

68 Okl —Dusbabefc ▼ Bowers, 62 P 
2d 494, 178 OkL 19 

84. Wash.—Johnston v Karjala, 19 
P 2d 948, 172 Wash. 122, 90 A-HR 
067 

W Wash.—Johnston v Karjala, su¬ 
pra. 
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66. S,C—^Maynard v Bank of Ker¬ 
shaw, 198 SR 188, 188 SC 160 
54 C J p 650 note 68 
Prom date property was wrongfUly 

HL—Ahrens v Bihss, 256 Ill App 420 
OkL—Dusbabek v Bowers, 62 P2d 
494, 178 OkL 19 

SC—^Maynard v Bank of Kershaw. 

198 S R 188 188 S C 160 
Sateof laterMt 

Allowance of Interest at rate of 
five per cent Instead of six per cent 
was held not error—Sacks v Ameri¬ 
can Bonding Co of Baltimore, 92 N. 
E 2d 610, 840 HI App 664 

67 Cal—Nahhas v Browning, 188 
P 442 181 Cal 56 6 A.Ii.R. 476 

54 C J p 650 note 64 

ea Kan.—Wyatt V Duncan, 87 P 2d 
238, 149 Kan. 244 

NJr— McClellan v F A. North Co 
187 A. 887, 14 NJMisc. 760. af¬ 
firmed 191 A. 758, 118 N JHaw 168 
NC—WWght V Nash, 171 SR 48. 
806 NJC 221 

S C—^etzer v Foil, 188 S R 907, 179 
SC 282 

54 CJ p 660 note 66 

68 Conn.—Gould v Hkyes, 40 A. 
980, 71 Conn. 86 

54 CJ p 651 note 67 

7a HL—Sacks v American Bonding 
Co of Baltimore. 92 N.R2d 510, 840 
HLApp 564 
64 CJ p651 note 68 
Attoiu^s fees held proper where 
there was no showing that attorney 
who regularly represented the suc¬ 
cessful party was emploved at a 
fixed salary—Eiland v Castle^ 191 
So 492. 186 Miss. 618 

71. Pa.—School Dlst. of liower Tod- 
er Tp. V Title Trust & Guarantee 
Co, 178 A. 475, 818 Pa. 248 
54 CJ p 651 note 69. 
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as the statute provides shall be taxed as costs in 
civil actions,^2 qj. js hcM that, m t^e absc'^ce of 
statute, attorney’s fees are not reco»e-abIe from 
sureties on the bond ur^ess the facts show such 
gross or willful \^rong as to justifj the infliction 
of punitive damages 

Where party has special interest in property 
WTiere the prev ading party has but a speaa! interest | 
in the property he may recover in an action or the 
bond the value of his interest and it has been 
held that in such case he is confined to a recovery 
of the value of his special interest,^® although it 
has also been held that he may reco'icr the entire 
value of the property where the opposing part} is 
a stranger to the title Even though a sale of the 
property for taxes pending the determination of the 
replevm action is considered to affect the damages 
recoverable in an action on the bond, the successful 
party may recover the value of his special interest 
where the value of the property exceeded the tax 
hen by more than the value of his special inter¬ 
est A claim or lien of the unsuccessful part} m 
replevm which is mfenor to that of the successful 
party is no defense m mitigation of damages in an 
action on the bond.78 

Exemplary or punitive damages Exemplary dam¬ 
ages recovered m the replevin action are generall} 
not withm the conditions of the bond and are not 
recoverable m an action thereon The sureties 
on the replevm bond are not liable for pumtive 
damages for acts done b} their principal after the 
execution of the bond,^^ or for wrongiul or fraudu¬ 


lent acts committed by the pnncipal prior to the in¬ 
stitution of the replevm or claim and deh\ery ac- 
t on,^i or for pumtive damages based on the theory 
that the rep’eMn plaintiff vas a wTongdoer^® 

Dcpicc ctiori in zalie In acd t on to a recovery 
of the \alue of the propert}' the successful party is 
ordirar. > entitled to damages for depreciation in 
I Its \aIue,S5 but whe^e the bond pro*v^des for a re- 
I t”m of the p-^opert} without reference to its con¬ 
dition, It has been held that the depreciation m the 
\aiue of the propert} cannot be reco%ered in an ac¬ 
tion on thz bo-’d, but a separate action must be in¬ 
stituted for the purpose 

§ 319 . -Nominal Damages 

In an action on a bond In replevin only nominal dam¬ 
ages can be allowed In the absence of proof of actual 
damages, as where there Is no proof of the value of the 
property or of Its use or deoreclation, or where the prin¬ 
cipal obligor has the title and right to possession of the 
property, or where there was only a technical breach of 
the bond 

In an action on a bond in replevin only nominal 
damages can be allowed in the absence of proof of 
actual damages.^^ Thus, only nominal damages 
can be allowed m an action on the replevm bond 
w'here the value of the property and value of its 
useSC or the depreaation m value^^ is not ^own, 
or where there was no deasion as to the ments of 
the case m the action m which the bond was given 
Where it appears that the obligee m the bond has 
no title to the property or right to possession, he is 
entitled to only nominal damages where the prm- 
cipal obligor has the title and nght to possession 


721 Wash.—Johnston v Karjala, 19 
P 2d 948, 172 Wash. 122. 90 A.L.R. 
967 

73. Miss—Ousts V Carroll. 199 So 
76. 190 Miss 217 

Att om ey^s fess held not authorised 
Miss—Ousts V Carroll, supra. 

74. N J—Kaufman v De Cozen Mo¬ 
tor Co. 197 A. 27, 119 NJLaw 514 

mnpald halaaoe 

Where the interest of plaintiff In 
replevin in the property replevied Is 
an unpaid balance due on the pur¬ 
chase price of the property by the de¬ 
fendant. the measure of damagres for 
which the sureties on the redelivery 
bond are liable Is the amount of the 
price unpaid, not exceeding the value 
of the goods.—J Ij. Hudson Co v 
Barnett, 288 NW 248, 255 Mich. 465 

78. Conn.—^Meyers v C X T Corp, 
48 A.2d 742. 182 Conn. 284 
Me.—Macomber v Moor. 148 A. 882, 
128 Me. 481 

H J—Oorpiis juris died la McClellan 
T F A. North Co, 187 A. 837, 840, 


14 NJMlsc. 760, affirmed 191 A. 
753 118XJXawl68 
54 C J p 649 note 58 
Recovery of special Interest in re¬ 
plevin suit see supra | 272 

78. Okl—U S Fidelity, etc., Co v 
Yoder, 281 P 974, 189 OkL 256 
54 CJ p 650 note 59v 

77 SC—^Maynard v Bank of Ker¬ 
shaw, 198 SSL 188. 188 SC 160 

78. SC—^Maynard v Bank of Ker¬ 
shaw. supra. 

79 111—^Dalby v Campbell. ^6 XU. 

App 502 

NC—Martin v Rexford, 87 S.IL 852 
170 NC 540 

80. SC—Whlsenhunt v Sandel, 181 
SS 61. 177 SC 207. 100 A.IuR. 
376—Sandel v Whisenhunt. 167 S 
SL 166. 168 S C 129 

81. SC—Whisenhunt v Sandel. 181 
SJA 61, 177 SC 207, 100 A.Ii.R. 
876 

88. HL—Sacks ▼ American Bonding 
Co of Baltimore 92 NR2d 510, 840 
HLApp 564 


88. Ark.—Williamson ▼ Mitchell 
Auto Co, 81 &W.2d 418, 182 Ark. 
296 

OkL—C L T Corp v Bruce, 52 P2d 
825 175 OkL 846—Lieriy v Motor 
Mortg Co. 50 P2d 156, 174 OkL 
153 

Utah.—Kunz v Nelson. 76 P3d 577, 
94 Utah 185, 115 AX.R. 1822. 

54 CJ p 650 note 65 

8A ns—Douglass v Douglass^ D 
a, 21 Wan 98, 22 DHd. 479 

85. 21d—^Rowan v State to Use of 
Grove. 191 A. 244, 172 Md. 190 
NJ—McCleUan v F A. North Co. 
187 A. 327. 14 NJ-Misc. 760, af¬ 
firmed 191 A. 753. 118 N JXjaw 168 

88. Pa.—Automobile BanktTy Corp 
V Brenner, GoulPI., 68 Y&k Ijeg 
Rec. 189 

54 CJ p 651 note 71. 

87. R.L—Paster v. Berry, 108 A. 
781. 

88. Kan.—Little v Bliss, 89 P 1025. 
55 Kan. 94 

'54CJ p 652 note 78. 
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and was defeated m the replevin action or dis¬ 
missed it or was nonsuited ,8® and, where there is 
only a techmcal breach of the bond, and the obligor 


therein has recovered the value of the property, he 
can only recover nominal damages m an action on 
the bond.80 


E. CONTCLUSIVENESS OP ADJUDICATION IN REPLEVIN PROCEEDINGS 


§ 320 In General 

The surety on s bond in replevin Is conclusively bound 
by the Judgment In the replevin action as to all matters 
which were In Issue and were litigated therein, but he 
Is not bound as to matters which were not In Issue and 
were not litigated, or by a judgment procured by fraud, 
mistake, or collusion, or rendered by a court without Ju¬ 
risdiction 

The general rule as to the conclusiveness on the 
surety on a bond given m the course of legal proceed¬ 
ings, of a judgment against the pnnapal, as con¬ 
sidered m Pnnc^al and Sure^ § 261, applies to a 
surety on a replevin bond so that he is conclusively 
bound by the judgment against his pnncipal as to 
all matters which were,8t and, in some jurisdictions, 
which might have been^^ litigated in the replevin 
action, although he was not served with process 
and did not appear and defend,^8 ^md similarly mat¬ 
ters litigated in the replevin suit cannot be reex¬ 
amined in a suit on the redelivery bond 8^ When 
the judgment m the replevin smt is m favor of 
defendant, plaintiff m that suit is estopped, in an ac¬ 
tion on a replevin bond, to deny that one of the 


obligees had any interest in the bond, on the ground 
that he had no mterest in property involved in the 
suit 8® The surety is not bound as to matter not 
withm the issues and not affecting the ments of the 
replevin suit and not necessary to be pleaded there- 
in,8« nor is he bound by a replevin judgment pro¬ 
cured by fraud, mistake or collusion,®^ or entered by 
a court having no jurisdiction to enter judgment 
other than a judgment of dismissal 88 Evidence that 
the judgment was subsequently satisfied by a delivery 
of ^e property is not objectionable as impeachmg 
the record of the judgment or the return by the 
officer m the replevm suit,88 and the surety on a 
replevm bond may prove m discharge of his ha- 
bilily that he has complied with the contract by 
offering to return the goods m accordance with the 
condition of the bond.^ 

The value of the property or the amount of the 
judgment m replevm is conchisive on the surety 
when such matters have been put in issue and de- 
aded by a court of competent junsdiction 8 


89. Kan^Wyatt v Duncan, 87 P2d 
283, 149 Ean. 244 

XJ—McCleUan v F A. Xorth Co, 
187 A. 837, 14 NJMisc. 760, af¬ 
firmed 191 A. 758 118 NJLaw 168 
Pa.—^Unger v Hoak, 44 Pa.Dl8t.A 
Co 8 

54 CJ p 652 note 74 
affect of plalntlff^e fanicre to proae- 
oote 

Xonactlon of plaintiff. In replevin 
suit in which a Judgment of non pros 
was entered merely shows that he 
did not prosecute the action with ef¬ 
fect and it is incumbent on person 
seeking recovery on plalntilFs re¬ 
plevin bond to show the damage 
which he sustained by failure to 
prosecute—Rowan v State, to Use 
of Grove, 191 A 244, 172 Md. 190 
9a Me—^Macomber v Moor, 148 A 
682, 128 Me 481. 

54 OJ p 653 note 75 
91. XJ—McaeUan v P A North 
Co. 187 A 337, 14 NJMlsc. 760, 
afiElxmed 191 A 758, 118 NJTLaw 
168 

ND—Clark v Fllingson, 161 NW 
199, 35 NJD 646 

Okl—Tingley v Smith, 72 P2d 729, 
181 Okl 84—Carpenter v Reo Sales 
Co, 39 P2d 130, 170 Okl 538 
SC—Whisenhunt v fiandel, 181 g-9i. 

61, 177 Sa 207, 100 AL.R. 876 
54 C J p 662 note 78 
Construction, operation, and effect of 


replevin judgment generally see 
Bupra 96 252-258 

Bvldenoe admissible in mitigation of 
damages see infra 9 388 
Statutory agent 

Principal in replevin bond may be 
deemed statutory agent for surety, 
and must exercise good faith toward 
surety or surety will not be con¬ 
cluded.—Never Fail I«and Co v Cola 
149 SB. 685, 197 NC >452 
98. Ind.—Jackson v Morgan, 78 N 
B. 688, 167 Ind. 628 
54 CJ p 653 note 79 
Necessity of assessment of damages 
in replevin suit see supra 99 287- 
289 

Consent judgment 
If the surety signed the bond he 
may not deny liability on the merits 
of the original controversy, he is 
bound by a judgment consented to 
by defendants—Speight Box & Panel 
Co V Ipock, 8 SJEI2d 248, 217 NC 
875 

98. Neb—Moore v Kepner, 7 Neb 
29L 

54 C J p 658 note 80 

9a Kan.—First State Bank v Mar¬ 
tin, 106 P 1056, 81 Nan. 794 
Okl —Yellow Mfg Acceptance Corpo¬ 
ration V Flnnell, 81 P2d 884, 167 
Okl 658—Coleman v P N. l^cke 
A Son. 276 P 492. 186 OkL 81. 

64 C J p 668 note 81. 
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98. Ind.—Ringgenberg v Hartman, 
24 NE 987, 124 Ind. 186 

9a ND—Clark v Bllingson, 161 
NW 199, 85 ND 646 
54 CJ p 658 note 88 

97. Ohio —^Richardson v People's 
Nat Bank, 48 NJB3 1100. 57 Ohio 
St 299 

54 C J p 658 note 84. 

9& Okl—Tingley v Smlin, 72 P 
2d 729, 181 Okl 84 
54 0 J p 658 note 85 

99. Minn.—Dempsey v Cogswell, 12 
NW 148, 29 Minn. 100 

1. Njr—Johnson v Mason, 45 A 
618, 64 NJLaw 368 
SC—West V Jennings, 6 6B.2d 268, 
192 S C 226 

a Okl —^Yellow Mfg Acceptance 
Corporation v Finnell, 81 P 2d 884 
167 Old. 658—Coleman v P E. 
Lodke & Son. 276 P 492, 136 Okl 
81 

S CL—Whisenhunt v Sandel, 181 S B. 

61 177 S C 207, 100 AL.R. 876 
64 C J p 658 note 88 
After Judgment 

Surety on bond given for defend¬ 
ant’s retention of replevied property 
cannot escape liability after judg¬ 
ment against principal—J L Hud¬ 
son Co V Barnett, 288 NW 248, 255 
Mich. 466. 
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Damages for detention A judgment in replevin 
for damages for detention of the property is con¬ 
clusive on the surety where such damages have been 
in issue m the replevin suit,* but damages oc¬ 
casioned by the failure to return the property after 
judgment for its return were not adjudicated in the 
replevin action, and may be determined in proceed- 
mgs to enforce liability on the bond.^ i 

Depreciation in value WTiile a judgment in re- i 
plevin may be conclusive against the surety where 
the matter of depreciation has been put in issue, 
but where the question has not been determined on 
Its ments in &e replevm suit, the surety is not 
bound by the judgment* 

§ 321. Title and Right to Possession 

Where the question of the title or right to the pos¬ 
session of the property Is adjudicated In the replevin ac¬ 
tion It Is conclusive on the parties to the replevin or 
redellvery bond, but where the title to the property was 
not put In issue and determined In the replevin action 
it may be proved In proceedings on the bond for the 
purpose of establishing the proper measure of damages 

Where the judgment m replevin passes on the 
question of title or possession to the property, the 
matter is res judicata m an action on the replevin 
bond,* and the rule is the same in an action on the 
redehvery bond.^ Wliere the question of title has 
been in issue and deaded in the replevm smt, the 


obhgee on the bond m an action thereon caimot 
avoid recovery by showing that the property re¬ 
plevied belonged to a strarger* However, it is 
not to be conclusnely assumed that a judgment m 
replevin constitutes a judicial determination of the 
title to the property,* smce ordmarilj a judgment 
in the replevm suit determines nothmg be>ond the 
right of possession, as considered supra § 252, and 
in an action on ihe replevm bond the defendant w ho 
wrrs plaintiff in the repleMn action may pro\e his 
owne’-ship or title to the property In such case, 
e\idence beanng on title and real ownership, al¬ 
though not admissible m bar of the action,is ad¬ 
missible m an action on the bond as affecting the 
measure of damages^* As against plaintiff who 
makes out a pnma fame case of right of possession, 
defendant is reqmred to rely on the strength of 
his ow*n title, rather than on the weakness of the 
title of the person from whom the property was re¬ 
plevied.^* It has been held, although there is some 
authority to the contrary,^^ that a defendant m an 
action on the bond may not show title in a stranger, 
even though the question of title has not been de¬ 
aded m the reple\un smt 

§ 322 Dismissal or Nonsuit 

Where the merits of the replevin suit were not de¬ 
termined at the trial, a plalntlfr who submitted to a non- 


▼alM of plaIntUPs Istereet 
Okl—Iiierly v Motor Mortg Co, 50 
P2d 156, 174 Old. 158 
8. Conn—^Holtz v RiddeU, 126 A. 

888, 101 Conn. 416 
64 C J p 658 note 89 

4. NJ—McClellan v P A. North 
Co. 187 A. 887, 14 NJMlsc. 760, 
affirmed 191 A. 768, 118 NJLaw 
168 

5. Mo—R. W Wilson Motor Co v 
Hoover, 298 SW 61, 222 MoAj;>p 
570 

NC—Moore v Edwards, 185 SK 
802, 192 NG 446 
Consent Judgment 
Where the value of the property 
at the time of the trial of the re¬ 
plevin action was, with the consent 
of the parties, fixed by the court at 
a specified amount, it was conclusive 
on the question of depreciation of 
value previous to the date of the 
Judgment.—West v Jennings, 6 SM, 
2d 268, 192 e a 225 

Si Han.—Hurd v IT S fidelity & 
Guaranty Co, 227 P 387, 116 Kan. 
458 

Md.—Rowan v State, to Use of 
Grove, 191 A. 244, 172 Md. 190 
NJ—Corpus Juris cited in Wood 
Motor Car Co v Bankers In¬ 
demnity Ins. Co, 8 A.2d 606, 607, 
122 NJLaw 87 
54 cur p 654 note 91. 


Judgment awarding return of prop¬ 
erty to defendant in the replevin suit 
is conclusive on the parties.—^Mc¬ 
Clellan V P A, North Co., 187 A. 
337, 14 N J Misc. 760, affirmed 191 A. 
758 118 NJIiawl68 
7 Kan.—Boyd v Hufliaker, 20 P 
•459, 40 Kan. 684 
54 C J p 654 note 92 
8. Mich.—Henry v Perguson, 21 N 
W 881 55 Mich. 899 
54 CJ p 654 note 93 
9 NJ—McClellan v P A. North 
Co., 187 A. 837, 14 NJMisc 760, 
affirmed 191 A. 758. 118 NJLaw 
168 

Season for rule 

Judgment for defendant in replevin 
may rest on plalntilTs failure to 
make demand on defendeuit for re¬ 
turn of property before suing out 
writ of replevin—McClellan v P A. 
North Co, supra. 

la Md.—Rowan v State* to Use of 
Grove, 191 A. 244, 172 Md. 190» 
Fidelity & Deposit Go of Maryland 
V Singer, 60 A. 518, 94 Md. 124 
NJ—McClellan v P A. North Co, 
187 A. 887, 14 NJMisc. 760, af¬ 
firmed 191 A. 753, 118 NJLaw 
168 

11. Ala.—Ernst v Hogue, 6 So 738, 
86 Ala. 602 
54 C J p 654 note 94. 

18. U1 —Sacks V American Bond- 
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Ing Co of Baltimore 92 NE.2d 510, 
840 I11A.PP 564 

Md.—^Rowan v State, to tTse of 
Grove, 191 A. 244, 172 Md. 190 
NJ—McClellan v P A. North Co, 
187 A. 837, 14 NJMisa 760. af¬ 
firmed 191 A. 758, 118 NJLaw 168. 
Pa.—Corpus Juris died in Unger v. 

Hoak, 44 Pa.Dist. & Co 8. 11. 

54 C J p 654 note 95 
Evidence admissible in mitigation of 
damages see Infte i 888 

13i Md.—^Rowan v State, to Use of 
Grove, 191 A. 244^ 172 Md. 190 
Antecedent title imwiateriai 

In suit on replevin bond by person 
claiming title to property through 
attachment proceedings wherein 
plaintiff in replevin suit claimed that 
he was owner of property and a 
stranger to attachment proceedings 
liability would be depend^t on 
whether plaintiff in replevin suit and 
not person whose Interest was sold 
under sheriff's levy had title, since 
title of purchaser from sheriff was 
good against every one except true 
owner—^Rowan v State^ to Use of 
Grove, supra. 

14. Me —Macomber v. Moore, 148 A. 
683, 128 Me. 481. 

15. HL—^Holler v Cdeson, 28 HI 
App 324 

SC—^Maynard v Bank of Kershaw, 
198 SJE. 188, 188 S <X 160 



§§ 322-325 


REPLEVIN 


77 OJS. 


•ult or dismissed the action of replevin may prove title 
to the property In reduction of his liability on the bond, 
unless a statute provides otherwise 

Unless by statute a voluntary disnussal or sub¬ 
mission to a nonsuit in replevin deprnes the party 
from pleading his title in mitig^t'on of damages, 
the general rule is that \ here the merits of the re¬ 


plevin suit were not determined at the trial, great 
latitude IS allowed in pleading defenses to the suit 
on the bond, and a plaintiff who has submitted to a 
nonsuit or dismissed the action of replevin may, 
when sued on the bond, prove title to the property 
m reduction of damages 


P ENFORCEMENT OP LIABILITY 


§ 323. In General 

Summar> renedics to enforce liabdi^ on replev¬ 
in bonds are discussed infra § 324, and actions on 
such bonds xnfra §§ 325-343 

Eicamine Poc’cet Parts for later cases 
§ 324 Summary Remedies 

Summary Judoment on a roplevin or redellvery bond 
la avaMabla only under, and In conformity with, statute 

In the absence of express statutory provision, 
summary judgment rendered against the principal 
and sureties m a replenn bond, jointly, without any 
direct proceeding on the bond, is erroneous The 
bond can be made the foundation of a judgment 
only by an action on it,i® either of debt^o or by 
scire facias 21 Statutes proi idmg for proceedings 
by rule or motion for judgment and a \ard of execu¬ 
tion on the replevin or redelivery bond, after breach 


thereof, have been construed and applied,2* and 
where a judgment is rendered against plamtiff m 
reple\in, it may at the same time be entered up 
against the sureties on his replevm bond,®® or at 
a subsequent time,®^ without further notice to the 
surety Such a proceeding, however, being a sum¬ 
mary remedy, must conform to the statute m all 
material respects,®® and the judgment must be such 
as is authorized by law ®7 Where so authorized by 
statute, the court, in the replevin proceeding, may 
render judgment against the obhgors m the replevy 
bond,2®^ but the sureties are liable on only such sum¬ 
mary judgment as the statute authorizes.®® 

§ 325 Actions 

Particular matters with respect to actions on re¬ 
plevin and redehvery bonds arc discussed mfra §§ 
326-343 

Examme Pocket Parts for later cases. 


16. Colo—Clark v Hotrell, 8 Oolo 
564 

17 US—Gilbert v American Sure¬ 
ty Co. IIL 121 F 499, 57 CCA. 
Cl 9, 61 IhlLA. 258, certiorari de¬ 
nied 28 set 855, 190 US 560, 47 
L Ed. 1184 
54 C J p 655 note 99 
E\idence admissible in mltigration of 
damages see infra S 838 
18. Tenn—Keelln v 6ra\es, 165 
SW 282 129 Tenn. 108, L-ItA. 

19x5A 421 
64 CJr p 655 note 2 

Judgment on motion or summary 
proceeding's grenerally see Judg¬ 
ments S5 219-227 

Summar> proceedingrs grenerally see 
the C J S title Summary Proceed¬ 
ings 9*1 et eeo, also 60 C J p 1013 
note 1 et seq 

Id. Tex.—^Uariany v Lexnalre, Civ 
App., 88 SW 215 
54 C J p 655 note 8 
SOL Kv —Salter v Richardson, 8 
T B Mon. 204 
54 C J p 655 note 4. 

81. Miss.—^Thompson v Raymon, 8 
Miss. 186 

54 C J p 655 note 6 

as. Ark.—^McHaney v Brown, 85 8 
W 2d 694. 188 Ark. 201 
54 C J p 655 note 7-p 656 note 17 


Bond not for donhls value of prop¬ 
erty 

RedeUvery bond, although not 
executed for double %alue of prop¬ 
erty involved was snffleient to au¬ 
thorize summary Judgment against 
sureties—^McHaney v Brown, supra. 

Bffeot and nature of order sustaining 
demurrer 

Order sustaining demurrer to, and 
dismissing, complaint in action of 
replevin established defendant’s right 
to Judgment against plaintiff and 
surety, such order was held not an 
irregular final Judgment, but an in¬ 
terlocutory order which could be fol¬ 
lowed by Judgment against plaintiff 
and his surety for value of property 
seized and not returned nearly a year 
later after d*sposition of plaintiff's 
announced, but not perfected, appeal 
from order of dismissal—Farmers' 
Cotton Penance Corporation v White 
42 P2d 204, 38 MM. 182 

Bvidenos of valns required for mon¬ 
ey Judgment 

Summeury money Judgment cannot 
be rendered under statute on re¬ 
plevin bond without evidence of 
\aaue of property repleVined.—Fra^ 
zier V Nashville Gas & Heating Co, 
46 SW2d 68, 164 Tenn. 8. 
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83. Ark.—Glenn v Porter, 57 SW 
1109, 68 Ark. 820 

54 CJ p 656 note 18 

84, Ark.—Sibe<& v McTieman, 125 
SW 186, 94 Ark. 1. 

54 C J p 656 note 19 
SB Tex.—Trlpplett v Hendricks, 
CivJ^pp, 218 SW 754 
54 CJ p 656 note 20 
8a Ark.—^McHaney v Brown, 85 S 
W2d 694 188 Ark. 201 
54 C J p 656 note 21. 

Bond more onsrons thsa statute re¬ 
quires 

Where replevin bond was more 
onerous than required by statute, 
summary Judgment against sureties 
on bond was improper, since bond 
should have been treated as ordi¬ 
nary forthcoming bond.—Goode v 
Farmers Produce Co, Tex.Civ.App, 
108 SW2d 443—Golmaa v Johnson, 
T6X.ay.App, 97 SW2d 884 

87 Ark.—iWoodbum v Driver, 99 8 
W 884, 81 Ark. 883 
64 C J p 656 note 22 

8a Tex.—Cabell v Floyd, 50 SW 
478. 21 TexCivApp 185 
54 C J p 656 note 28 

89. Ark.—^Dillard v Nelson, 95 S 
W 460, 78 Ark. 287. 

54 CJ p 657 note 24. 
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§ 326. -Sight of Action 

a Plaintiff’s bond 
b Defendant’s bond 

a. Plaintiff’s Bond 

On breach of the conditions of the replevin bond 
and compliance with conditions precedent, the liability of 
the plaintiff and his sureties may be enforced by action 
thereon 

On a breach of the conditions of the replevin 
bond, and on compliance ivith any existing con¬ 
ditions precedent, the liability of plaintiff and his 
sureties may be enforced by an action thereon,*® 
as, for example, where there has been a failure 
to prosecute the action*! or to comply with the 
judgment in replevm ** An action may be brought 
on the bond notwithstanding the existence of a 
statutory summary remed>, where such remedy is 
not made exclusive by the statute** An action 
on the bond generally cannot be maintamed until a 
final determination of the action in which the bond 
was executed*^ An action on the bond cannot 
be maintained where the bond has been merged mto 
judgment*® or where the ofiicer to whom the un¬ 
dertaking IS given takes no property mto his pos¬ 
session ** 

Effect of dtsimssal of replezin action Plaintiff 
m replevin caxmot, after gi%'ing bond and getting 
possession of the property, dismiss the action with¬ 
out prejudice and relieve himself and the sureties 
on the bond from liability,*? and although, in case 
of a dismissal by plaintiff, defendant may have a 
right to have judgment rendered determining his 
rights, as discussed supra § 190, his failure to do 
so will not prevent him from suing on the bond 
to recover such damages as he has sustamed,** 


although it has been held that, if the action of re¬ 
plevin IS dismissed on motion of defendant, and 
jadgrrent rendered in his favor, he cannot main¬ 
tain an action against the sureties on the bond to 
reco\e*' damages for a detention of the property 
by plaintiff in reple\m w-here no claim therefor 
w'as presented to and passed on in the replevin ac¬ 
tion ** Where the breach assigned is plaintiffs 
failure in the replevin action, it is no defense that 
such action was dismissed against his w^ll 

Effect of execution The right to sue on plain¬ 
tiffs bond is not affected 1^' the fact that an ex¬ 
ecution on the replevin judgment is outstanding,^! 
or that the goods were sold under execution in 
the replevin acbon,^* or that costs of the replevin 
action were collected under execution ** 

Settlementy dtstw^sal of action on bond Plam- 
tiff in replevm has a right to settle his liability with 
defendant m replevin after judgment m favor of 
the latter, and, if he does so v\ithout any notice 
that other persons are interested in the property, 
such persons cannot thereafter maintain an action 
on the boncL^^ A dismissal of an action on the 
bond by a nommal plaintiff without the consent 
of the real partj in interest will not depme such 
party on assignment from maintaining a subse¬ 
quent action on the bond.^® 

Form aud nature of action An action on a re¬ 
plevin bond IS an action on contract^® 

Revival of action A statute providmg for the 
reMval of an action against the legal representa¬ 
tives of a deceased party has been held to mclude 
an action on a replevin bond, although such ac¬ 
tion is not specified m the acL^*^ 


80. Me.—Archer v 2BStna Casualty 
Co, 66 A.2d 185, 148 Me. 64 

NJ—Kaufman v De Cozen Motor 
Co, 197 A. 27, 119 N-JLaw 614. 

64 C J p 667 note 28 

81. SC—^Maynard v Bank of Ker¬ 
shaw 198 SB 188, 188 SC 160 

64 CJ p 657 note 29 

88. Mass —Walker v CookOi 40 K B. 
186. 168 Mass. 401. 

54 C J p 667 note 80 

88. Tenn.—GLeaoh v 196 SW 

188, 188 Tenn. 94 

64 C.J p 657 note 81. 

84. Mo—Boughton v Omaha Loan 
& Trust Co, 78 MoApp 697 

Pa.—Commonwealth v Azat, Com. 
PI., 86 Laz.IiegH^ 876 

64 Cjr p 667 note 88 

Condition to prosecute without delay 
see supra 6 897 

Premature acrfcloiL for costs 
Where Judgment In replevin suit 


did not dispose of UabUlty for costs, 
action on replevin bond to recover 
costs was premature.—Common¬ 
wealth V Automobile Banking Cor¬ 
poration, 157 A 838, 104 PaSuper 
869 

86. Ark.—Conlee v Iiove, 10 SW2d 
872, 178 Ark. 288 

Wls—^D^kstra v Hartford Accident 
& Indemnity Co, 280 KW 824, 228 
Wia 269 

88. Cal—Iiamb v National Surety 
Co, 291 P 647, 108 CalApp 297 

87. Ky—Kentucky Land, etc., Co v 
Crabtree, 80 SW 1161, 118 Ky 
895, 26 KyL. 288. 

Mont.—’Fergus Motor Co v Schott, 
26 P2d 865, 95 Mont. 246 

38. t 26 

Kan. 98 

89 Ky—Mounts v Murphy, 104 6 
W 978. 126 Ky 808, 31 KyL. 1192 
—Kentucky Land, etc., Co v Crab¬ 
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tree 80 SW 1161, 118 Ky 896. 26 
KyL 288 

Necessity for assessment of damages 
in replevin suit see supra 6 289 

40i Ind.—Sherry v Foresman, 6 
Blackf 66 

41. ILL—Craig v Columbia Casual¬ 
ty Co., 178 A 118, 64 R.L 379 

54 OJ. p 667 note 41. 

48. Pa.—Krumhhaar v Stetler, 10 
Pa.Co 12. 

43. Mass —Kafer v Harlow, 6 Allen 
848 

44. HI —Joseph Schlitz Brewing Co 
V Barr, 186 UlApp 467 

46. Kan.—’Norton v Lawrence, 18 
P 626. 89 Kan. 458 

54 CJ p 658 note 45 

46. Okl—Dupree v Jordan, 252 P 
67. 128 Okl. 91. 

4? Ky—Chinn v Harrodsburg Sav 
Inst., 8 Bush 290. 
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1) Defendant’s Bond 

On breach of the conditions of the defendants re- 
delivery bond, and compliance with conditions precedent, 
the plaintiff may bring suit thereon 

On the breach oi the conditions of a defendant’s 
redehtery bond, and on compliance with necessary 
conditions precedent, plaintift ma> bnng suit on de¬ 
fendant’s bond,^8 the remedy being cumulative to 
a statutory nght to issue execution on the replevin 
judgment or to appi} for an order of restoration of 
the property ,48 and, where the statute provides 
for a judgment in replevin for the value of the 
property without a judgment for a return, the 
right to proceed on the bond is not waived or af¬ 
fected by such judgment for value only 50 Where 
a redel.\ery bond is given to the officer for the 
use of the successful party in the action, he is a 
mere stakeholder, and cannot release a surety*’ on 
the bond witnout plaintifFs consent so as to de¬ 
prive plaintift of his nght on assignment to main¬ 
tain an action 51 Although an action on a redeliv- 
ery bond should not he until the final determination 
of the reple\*n action,52 it has been held that the 
action is not premature merely because it was com¬ 
menced pending a wnt of error to review the re- 
plevm judgment55 

§ 327, —« Conditions Precedent 
a. In general 
b Demand or execution 

c. Wnt of return or repnsal 

d. Assignment of bond 

a. In General 

A successful defendant In a replevin action who has 
moved for Judgment for return may proceed with his 
action on the bond 

After a decision for defendant m the replevin 


action, and the making by him of a motion for a 
judgment for return, he may proceed with his ac¬ 
tion on the bond 54 Where a replevin suit was 
discontmued on the call of the docket, defendant 
therein can recover in a suit on the bond for breach 
of the condition that plaintiff would prosecute 
to effect, even though defendant did not file any 
pleading or make any contest 55 A successful par¬ 
ty m replevin who has failed to have a judgment 
entered for the return of the property cannot, 
in an action on the bond, recover as for a conver¬ 
sion 58 A subsequent and mdependent action may 
not be maintained on a replevin bond where, in the 
original action, the judgment m favor of defendant 
goes no further than to dismiss the action and 
award costs against plamtiff, and where the obli¬ 
gation of the bond is conditioned to abide by, and 
perform, the judgment of the court m the prem¬ 
ises 57 

b Demand or Execution 

Except where statutes provide otherwise, an action 
may be maintained on a replevin or redelivery bond, on 
failure to comply with the Judgment in the replevin ac¬ 
tion, without previous demand or Issuance of execution 
on the Judgment 

Since, on tnc rendition of a judgment m replevin 
for a return of the goods, it is the duty of either 
plaintiff or defendant to take active steps to return 
the property to the prevailing party, as discussed 
supra §§ 300, 306, in the absence of a statutory 
provision to the contrary defendant may mamtain 
an action on the replevin bond on failure of plain¬ 
tiff m r^levin to comply with the terms of the 
judgment, without any previous demand,®® and 
without the issuance of an execution on such judg¬ 
ment 5 8 Under some statutes, however, where 
judgment is rendered for defendant m a replevin 
suit, he cannot maintain an action on the replevin 


4A NJ —Johnson v ^ason, 45 A. 

618, 64 XJLair 258 
Bsfosal to taks artlolss 
Where judgment is rendered In re¬ 
plevin suit for the articles or their 
value if they cannot be returned in 
substantially the same condition, pre- 
V ailing party may refuse to take 
them and sue on redelivery bond.— 
Kunz V Kelson, 76 P 2d 577, 94 Utah 
185, 115 JLIa.lL 1822 

49 KJ"—Pt. Wayne Blectric Corp 

V Security Trust, etc., Co, 47 A. 
559, 65 K J Law 221—-Johnson v 
Mason. 45 A. 618, 64 K JLaw 268 

50 KJ"—Ft, Wayne Electric Corp 

V Security Trust, etc., Co, 47 A. 
569. 65 KJLaw 22L 

5L Pa.—^Lowry v Clark. 20 Po. 
Super 857 

52. K Y —Corn Exch. Bank r Blye, 


7 KR 49. 102 NT 806, 9 Civ Proa 
416 

54 C J p 658 note 55 

53 US —Bierce v Waterhouse Ha¬ 
waii. 31 set. 241. 219 US 820, 
55 L.£d 237 

54 C J p 668 note 56 

54. Me—^Archer v JBtna Casualty 
Co, 55 A.2d 135 143 Me 64 

58 Conn.—Hosen Film Delivery 
System V Saraeeno, 55 A.3d 866 
134 Conn. 189 

Condition to prosecute action gener¬ 
ally see supra SS 298-299 

56. Tenn.—Securities Inv Co v 
Pioneer Sales Co, 160 SW2d 895, 
178 Tenn. 360. 144 A.L 1 .R. 1144 
Judgment in replevin as essential to 
flz liability on 

Defendant's redelivery bond see 
supra i 809 


PlaintllTs bond see supra 99 803, 
804 

57 Tenn.—Securities Inv Oo v Pio¬ 
neer Sales Co. supra. 

•Implied ohUgatioa to pxoseeute suo- 
oessfnlly 

Where appellate court reversed 
Judgment for plaintiff In replevin, 
dismissed action and ordered iiiw to 
pay costs, d^endant could not main¬ 
tain an independent action on re¬ 
plevin bond conditioned to abide by 
and perform judgment, since bond 
contained Implied obligation to pros¬ 
ecute successfully, and defendant 
should have sought recovery on bond 
in original action.—Securities Inv 
Co V Pioneer Sales Co, supra. 

58. US —Sweeney v Lomme, Mont., 
22 Wall 208, 22 L.Ed. 727 
54 C J p 659 note 72 

59 Ean.—K e 11 e r v* Commercial 
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bond, particularly to hold the sureties liable thereon, 
until execution on the judgment in replevin has 
been issued and returned unsatisfied m whole or in 
part,®® but under particular statutory provisions 
it has been held that the issuance and return of an 
execution luisatisfied in \\hole or in part is not a 
condition precedent where there is no jucgment j 
on the merits of the case, so that if the action i 
abates or is discontinued or dismissed befo'^e the I 
property is returned to defendant, and plai .tiff re¬ 
tains the property, an action may be maintained on ' 
the bond against the obligors thereon for plain- ' 
tifFs failure to prosecute the action ®i Inability 
to issue an execution because there is no juagment 
on which to issue it has been held not to be an 
exception to the statutory rule requirmg issuance 
of an execution as a condition precedent ®^ 

In order to maintain an action on a redelner^ 
bond. It has been held not necessary, in the ab¬ 
sence of statute, either that plaintiff demand a 
return of the property from defendant®® or that 
he issue execution on the judgment in reple\in,®^ 
but under at least one statute it has been held es- , 
sential to a suit against sureties on the bond that 
execution should be issued against the onginal de¬ 
fendant in replevin and be returned unsatisfied in 
whole or m part®® 

e Writ of Eetom or Eepnsal 

In some Jurisdictions the return of s writ of re- 
tomo hsbendo or the suing out of a writ of reprisal Is 
not a condition precedent to an action on a replevin bond 

In some junsdictions an action on plaintiffs re¬ 
plevin bond may be maintained wherever a return 
of the property has been adjudged in favor of 
defendant and the judgment is disobe 3 ed, and it 
IS not necessary as a condition precedent to the 
maintaimng of such an action that a 'wnt of retomo 
habendo be returned at length®® or, where the offi¬ 
cer’s return on such a wnt is that he cannot find 


the goods, that a \mt of repnsal be sued out®^ 
Under some statutes, however, it has been held 
that an action on the reple%in bond cannot be 
ma.ntamed until a wnt of retomo habendo has 
been issuea and returned unsatisfied in whole or 
in part ®S 

d. Assignment of Bond 

Where the officer Is the obligee In a replevin bond, 
whether en assignment to the defendant is essential to 
enable him to sue thereon depends on the governing stat¬ 
ute 

Under some statutes, wrhere the shenff or oth¬ 
er officer IS the obligee in a reple\in bond, in or¬ 
der to enable defendant in reple\in to maintain 
an action on the bond in his own name it is nec¬ 
essary that the boi^d be formall} assigned to him,®® 
but in at least one jurisdiction an assignment is 
necessary onh in cases of distress for rent^® Un¬ 
der other statutes an assignment of the bond to de¬ 
fendant IS not necessary to enable him to sue there¬ 
on m his owTi name,particularly where the un¬ 
dertaking is not in terms to an}* obligee or promisee, 
and may be regarded as an undertaking to the 
sheriff or to defendant ,7® and under this view 
the fact that the sheriff does assign the undertak¬ 
ing to defendant in replevin does not a’ter the lat¬ 
ter’s position 78 In an action on a redelnery bond, 
It has been held imnecessary that the bond be as¬ 
signed to plaintiff to entitle him to maintain an 
action.74 

§ 328. -Defenses in General 

a. In general 

b Irregularities and defects in replevin 
proceedings 

a. In General 

Various matters have been held to constitute, or not 
to constitute, defenses to actions on replevin bonds 


Credit Go. 64 P2d 967, 143 Ean. 
808 

OkL—Dusbabek v Bowers, 62 P2d 
494, 178 OkL 19 
54 CJ p 669 note 78 

60l Neb—liinlnffer v, Raymond, ^2 
NW 869, 9 Neb 40 
54 aj p 659 note 76 

61. NT—Rnshbrook v Jerge, 188 
NTS 640. 74 Misa 48 
64 C J p 659 note 76 

60. Neb—Allen v Lowe, 208 NW 
671, 113 Neb 448 
64 C J p 660 note 77 

63. Or—Burkitt v Vail, 288 P 1114, 
260 P 1014, 123 Or. 461. 

64 CU p 660 note 78. 


66, Kan.—First State Bank v Mar¬ 
tin, 106 P 1056, 81 Kan. 794 

64 C J p 660 note 79 

65. NT—Baxter v Maloney, 1 NT 
City Ct. 888 

64 C J p 660 note 80 

66. Pa.—Kvans-Morrow Motor Co. 
V Samuels, 88 Pa.Super 280 

54 CU p 660 note 82 

As condition precedent to execution 
for value see supra S 268. 

67. Mass.—Parker ▼ Simonda, 8 
Mete. 206 

68. SC—^Duiraan v England, 16 S 
CLk 216 

54 C J p 660 note 84. 
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69 Mich—Green v Klndy, 6 NW 
297 43 Mich. 279 

54 C J p 660 note 86 

Assigrnment generally see supra $ 
109 

Parties see infra S 882 

70 Pa.—Clark v Morsa, 21 A. 802. 
142 Pa. 811 

71. Mont—Fergus Motor Co v 
Schott 26 P 2d 866, 95 Mont 245 

72. NT—Decker v. Anderson^ 89 
Barb 846 

73. Mont—Fergus Motor Co v 
Schott 26 P 2d 865, 95 Mont 246 

74. Colo—^Dunkle v Haight 189 P 
783, 68 Colo 404 

Mont—Hedderick v Pontet 12 P 
765. 6 Mont 346. 
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Vanous matters have been held to constitute,^® 
or not to constitute,^® defenses to actions on re¬ 
plevin bonds Accordingly it has been held a good 
defense that the surety^s signature had been induced 
by fraud'^7 in the absence of knowledge or con¬ 
sent of the opposite party, it is no defense that the 
bond was delnered conditionally or in escrow 7® 
WHiere property in the hands of an officer is re¬ 
plevied by a third person, it is no defense to an ac¬ 
tion on the replevin bond that the execution debtor 
was entitled to the goods as exempt,^® that attach¬ 
ment proceedings agamst the property were m- 
\alid,®® that execution in attachment did not is^ 
sue,®i or that at t’’e time plaintiff attached the 
goods the} were held b\ the officer under prior at¬ 
tachments against the same debtor ®2 It is no de¬ 
fense to the surely t^at he e .ecuted the bond in 
reliance on the pnncipal’s statement of his owm- 
ersmp of the prope*!} or that default was taken 
against the prinapal wnthout the sure^^s kno\*l- 
edge,®4 or that he had attempted, but faded, to 
ha\e the default set aside to allow him to prose¬ 
cute the act’on ®® 

Many matters a\ailable to a surety in defense 
ha\e elsewhere been considered in connection with 
a general treatment of the accrual and release of 
liability on the bond, as discussed supra §§ 293-309, 
the extent of liability, supra §§ 315-319, the dis¬ 
charge of the surety from liabihty, supra §§ 311- 


315, the right of action on the bond, supra § 326, 
and conditions precedent to the right of action, su¬ 
pra § 327 Conclusiieness of the adjudication in 
replevin proceedings is discussed supra §§ 320-^322, 
and defenses in actions on bonds given to replevy 
attached property, in Attachment § 317 <L 

b Irregn'ionties and Defects in Beplevin Pro¬ 
ceedings 

Mere Irregularities or defects In replevin proceedings 
generally cannot be set up in defense In an action on 
the replevin bond 

As a general rule, mere irregularities or defects 
in the institution or prosecution of the replevin ac¬ 
tion cannot be set up m defense in an action on the 
replevin bond®® Thus it has been held that it 
cannot be set up as a defense m such an action that 
the affidavit®^ or the bond®® is defective, as, for 
example, that the bond was not signed by the prin¬ 
cipal®® or by the requisite number of sureties,®® 
that the sureties had failed to justify,®i that the 
bond was not filed with the derk of court as re¬ 
quired by statute,®® or that the condition of the 
bond has become void ®® Likewise, it is not a good 
defense, in such an action, that the wmt of re- 
plevm was defective®^ or was not returned after 
service.®® 

It has been held not to constitute a good defense 
that the execution m replevm for a return of the 


75b Tead«r 

(1) The surety ^as entitled to 
prove that tender of the property 
was made w'Jiin a reasonable time 
after Issuance of execuiion and be¬ 
fore the commencement of the action 
on the replevin bond, and was re¬ 
jected by the obMgee—Cra’ff v Co¬ 
lumbia Casua''t> Co, 173 A. 113, 64 
n.L 379 

(2) Where the person adjudged to 
ha\e the rignt of possession of re- 
plevlned property rejected an oTer of 
dell\e-y and sued on the redeli\ery 
bond, the principal and sureties could 
defend on the ground that the prof¬ 
fered delixery met the conditions of 
the law of replevin and the Judg¬ 
ment.—TTnixersal Credit Co v Og- 
bum, 49 P2d 617, 178 Okl 637 

76. Faymeitt UBder gawiMhinent 

The principal's payment of money 
into court under garnishment in an 
action against the party suing on the 
replevin bond was held not to pre¬ 
clude recovery on the bond where 
the bill of i>articulars in such action 
stated no cause of action and the 
court was without Jurisdiction.—Set-; 
ter V Commercial Ckedit Co, 64 P 2d 
967, 148 Kan. 808 

tSeomltlss snhjeot to assess ine n t 

A legatee who, by giving a replevy 


bond, obtained possession of securi¬ 
ties of the testator which were sub¬ 
ject to assessment was held unable 
to avoid liability on the bond on the 
ground that he was not indlxiduall> 
liable for the assessment.—^Fischer 
\ Durand, 169 S W 2d 671, 179 Tenn. 
685 

77 Ala.—Anderson v Bellenger, 6 
So 82, 87 Ala. 884. 18 Am.S R 46, 
4 L..RJL 680 
54 C J p 660 note 97 
78. Ohio —Richardson v People's 
Nat Bank, 4S N.R 1100, 57 Ohio 
St 299 

79 Mass—Capen v Bartlett, 26 N 
E 873, 153 Xass 346 

80 2de —Farnham v Moor, 31 Ma 
508 

81. Ill —Zimmer v Lyon, 190 111 
642 
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88. Conn.—Ormebee v Davis, 18 
Conn. 566—Ormsbee v Daxis 16 
Conn. 667 

83. Ind.—CB^lIler v Wright, 69 Ind. 
888 

8A Ind.—Faller v Wright supra. 
85b Ind.—Fuller v Wright supra. 
88L TeaiLp-Hargraves v. Ebjuilton 


Nat Banl^ 184 S W 2d 897, 27 Tenn. 
App 655 

54 C J p 661 note 8 

87 Conn.—Nichols v. etandlsh, 48 
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88. Okl —Deeper v Hobart Tint 
Nat Bank, 110 P 655, 26 Okl 707, 
29 L.RJL,NS. 747, AnmCas 1912B 
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89 Idaho —Hoebel v TJtah-Idaho 
Li\e8tock Loan Co., 227 P 1048, 
89 Idaho 294. 

9a Miss—Caloote v May, *42 So 2d 
742 207 Miss 547 
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T S 525. 6 Misc. 478 
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95. Conn.—Nichols V* Standish, 48 
Conn. 821. 



77 C J S 


REPLEVIN 


§§ 328-330 


property was irregularly issued,^® that the prop¬ 
erty was delivered under the wTit before the execu¬ 
tion of the bond,or that the property was ne%er 
actually taken into custod 3 - under the wTit 8® and in 
particular arcumstances a surety’s nghts ha\ e been 
held not prejudiced by a delay^ of six months in 
correcting an erroneous judgment for the return 
of the property or its \alue89 Likewise, a suret\ 
has been held not entitled to complain because 
after being permitted to intervene he was not 
served with copies of pleadings by any of the par¬ 
ties or with notice of subsequent proceedings or 
of the trial, where he did nothing while the case 
appeared on the calendar for several terms, and 
judgment on the bond could ha^e been ente^-cd 
against him even if he had not been mace a partj i 

On the other hand, it has been held to be a com¬ 
plete defense that the judgment in replevin on 
which the breach alleged is based,2 or the bond it¬ 
self,® is void for w'ant of jurisdiction, or that the 
bond omitted the amount of the penalty ,4 or that 
the judgment was obtained by fraud® Where, 
however, the breach alleged is plaintiffs failure 
m replevin to prosecute the action, it has been held 
not to constitute a good defense that the judgment 
for a return of the property was void for lack of 
junsdiction.® 

Deficiencies for winch principal responsible A 
surely cannot be relieved of liability as the re¬ 
sult of deficiencies m the replevin proceedmgs for 
which his pnncipal is responsible.^ 

§ 329. -Set-Off and Counterclaim 

A surety may avail himself of any set-off or counter¬ 
claim which might have been Interposed by hit princi¬ 
pal, but not of one which should have been claimed In 
the replevin action. 


A surety, when sued on a replevin bond, may 
show nghts to the property replevied m himself 
or cosureties,® and ma}- avail himself of any set¬ 
off, cotmterclaim, or recoupment which might be 
interposed b} the pnncipal obl.gor,® but not of a 
counterclaim which w'ould not ha\e been available 
to the principal, whether suea alone or with the 
surety 18 Although the claims must be due be¬ 
tween all the parties in the action and in the same 
x*ght,ii when the action is brought in the name 
of the o^cer to whom the bond was given de- 
lendant therein may set off a demand against de¬ 
fendant in reple-in, smee he is the real party ir 
ipterest.12 Howe\er, the rights of a surety can 
rise no higher than those of his pnncipal ,1® anc 
It has been held that an assignment of the claim b\ 
the pnncxpal to the surety is necessary before the 
latter ma\' plead such defense A set-off or coun¬ 
terclaim which ^ould have been claimed m the 
replevin action cannot be claimed by a surety 
when sued on the replevin bond.^® A set-off is 
not confined to matters ansing out of the bond sued 
on 18 

§ 330. -Estoppel to Set Up Defense 

The plaintiff In replevin and hit turetlet are gener¬ 
ally ettopped, In an action on a valid replevin bond, to 
set up matters of defense Inconsistent with material 
recitals thereof, and, where the principal has acquired 
and retains possession of the property, they are estopped, 
In such action, from setting up matters of defense dis¬ 
puting the validity of the bond or of the replevin pro¬ 
ceeding 

As a general rule, plamtiff m replevin and his 
sureties are estopped, in an action on the replevin 
bond, to set up any matter of defense which is 
contradictory to, or inconsistent with, the material 


86. N’T—Haxrison v Wilkin. 78 N* 
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98. Ill—Jackson v Bry, 8 BLApp 
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54 CJ* p 661 note 21. 
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512, 10 AmJEt 126 
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749. 214 Ala. 649 
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NW 59, 78 Neb 488. 
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App 655 
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14. Pa.—Commonwealth v Lintott 
supra. 

15. Pa.—Commonwealth v Lintott 
supra—Commonwealth v. Lintott 
64 Pa.Super 828 

54 C J p 662 note 41 

Conclusix eness of adjudication In 
replevin see supra §S 820-822 

16. Ill—^Bngs V Matson, 11 ULApp 
689 

Pa.—Commonwealth v King, 18 Pa. 
Diet 404. 86 Pa.Co 149 



§§ 330-331 


REPLEVIN 


77 0 J S 


reatals in the bond,^^ except where the bond is void 
in its inception and possesses no force or validity 
Where, by \irtue of the replevin bond and other 
proceedings in replevin, plaintiff in replevin ac¬ 
quires and retains possession of the property, both 
he and his sureties are estopped m an action on 
the replevin bond to set up any matter of defense 
which disputes the regularity or validity of the 
bondjis as by denying the jurisdiction of the court 
in which it -was filed,or which disputes the reg¬ 
ularity or validity of the proceedmgs under which 
it was obtamed,2i or which disputes the levy on 
the property bj the officer's or the liability of the 
property on w-hich it is made ,2* or which disputes 
the regularity of the replevin proceedings,^^ as 
by denj’ing the junsdiction of the justice who is¬ 
sued the wnt,-5 or of the trial court^fi An estoppel 
as to one condition m the bond does not necessarily 
operate as an estoppel as to a separate and dis¬ 
tinct condition ,27 and the obligors on a replevin 
bond are not concluded from showing the charac¬ 
ter of the possessory right of the person who was 
deprived of the possession of the property m the 
repleMn suites 

A defendant who has retained possession under 
a redelivery bond is estopped, in an action on such 
bond, to deny the legal existence of plamtiff 29 The 
sureties on a redeliveiy bond, having secured the 
redelivery of the property by means of the bond, 
cannot, in an action thereon, assert that the offi¬ 
cer did not so take possession of the property as 
to necessitate a redeliver} ,2® nor can they escape 
liabilit}' by rehing on iJie claim that they have 
themsehes failed to justify m the manner re¬ 
quired of them by the statute 


§ 331. -Jurisdiction and Venue 

In the absence of statute, action on a replevin bond 
need not be brought In the court where the replevin ac¬ 
tion was brought. 

In the absence of statute, it is not necessary 
that the action on a replevin bond be brought m 
the same court in which the action of replevin was 
brought,® 2 and, where plaintiff and the obligors in 
the bond are citizens of different states, the action 
on the bond may be brought in a federal court,22 
and the action may be brought m a state court 
although the replevm action, m which the bond 
wras executed, was tned in a federal court.®^ Al¬ 
though the court m the replevin action had no 
jurisdiction to hear the cause, it has been held to 
have jurisdiction to enter summary judgment on 
plamtifFs bond for the property or its value ,25 
and a particular court, although lacking junsdic¬ 
tion over an action of replevm against the execu¬ 
tors of decedent’s estate to recover a chattel in 
the decedent’s possession at his death, has been 
held to have jurisdiction to determine title to the 
same chattel m an action on the replevm bond m- 
stituted by the executors against the unsuccessful 
plamtiff m the first proceeding 26 In an action on 
a redelivery bond, the amount m controversy, when 
matenal m determining the junsdiction of 'the 
court, is the amount due on such bond, mcludmg 
the amount of the judgment, mterest, and costs m 
the reple\m action 27 A justice of the peace has 
been held to ha\e no junsdiction of an action on 
a replevm bond,®® and, where an action of replevm 
IS appealed from a justice of the peace to a circuit 
court, an action on the bond may property be 
brought m the latter court ,2® but a jusbce of the 
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peace has been held to have junsdichon of an 
action to ^eco^er damages for breach of the con¬ 
ditions of a redelnery bond filed and approved 
in a replevin action in another court, where the 
damages claimed do not exceed the statutory lim- 
it^o 

§ 332 -Parties 

a Parties plaintiff 
b Parties defendant 

a. Parties Plaintifl 

(1) Plaintiff's bond 

(2) Defendant’s bond 

(1) Plaintiffs Bond 

Where the officer le the obligee In the replevin bond, 
he may sue thereon In his own name, and the defend¬ 
ant In replevin may also sue on the bond In the name of 
the officer for his use The persons named as obligees 
in the bond ordinarily should Join in an action thereon 
or, in case of failure to do so, should be made defend¬ 
ants. 

A person having no legal interest m a replevin 
bond may not maintain an action thereon Since 
a replevm bond is g^ven for the protection of both 
the officer and defendant m the action, where the 
officer is the obligee in the bond he may sue there¬ 
on in his own name,^^ and the action need not 
be brought in his name of office but may be in his 
individual name So also, the officer having the 
legal nght of action may sue on the bond, at least 
in so far as defendants to such action are con¬ 
cerned, for the use of whatever person he chooses,^^ j 
and it IS not necessary that such person should 
have any other interest in, or connection with, the 
smt,^5 and, although, if there are several defend¬ 
ants in the replevm axrtion, the officer may sue for 


the use of all jointly without bnnging separate ac¬ 
tions,^® It IS no ground of objection that the ac¬ 
tion IS brought for the use of only one of them 
Defendant m rep^e^ in ma> also sue on the bond in 
the name of the officer for his own use^® The 
persons named as obhgees in the bond ordinarily 
should jom in an action thereon or, m case of fail¬ 
ure to do so, should be made defendants,^® but 
where m repe\in against several defendants the 
final juagmert is in fa\or of onh one of them, to 
whom the enr^re property is awarded, he may sue 
on the bond without joining the other defendants 
who were obhgees,®® and, if one of two obligees 
IS insohent and an assignee is appointed after the 
taking of the bond, such assignee cannot join m 
an action thereon, but such action must be brought 
in the name of the other obligee alone.®^ 

Where the bond ts assignable, an assignee may 
sue thereon m his own name,®^ but if not assignable 
the action must be brought m the name of the offi¬ 
cer to whom the bond was given for the use of the 
person beneficially entitled.®® 

Right of added defendant to sue on bond Al¬ 
though an action on the bond cannot be maintained 
by a person who is neither a party to the replevin 
proceedmg nor an obligee m the bond,®^ where sub¬ 
sequent to the execution of plaintiffis bond an ad¬ 
ditional party is made a defendant to the replevm 
action. It has been held m some jurisdictions that 
such bond inures to the benefit of such defendant 
so that he may maintam an action thereon against 
the sureties,®® or, where the bond runs to the offi¬ 
cer, the latter may sue the sureties for the use of 
such additional party defendant®® In other juris¬ 
dictions, however, such additional defendant has no 
right of action against the sureties on the bond.®^ 
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tachment was Issued from court’s 
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Where such defendant is in privity of title or pos¬ 
session with the obligee on the bond, he may main¬ 
tain an action thereon 

Person not owner of property One who was en¬ 
titled to, and was m, possession of the property at 
the time of the seizure m replevm, and obtained 
judgment m the replenn suit, can maintain an 
action on the bond for failure to return the prop¬ 
erty to him, whether or not he was the owner 
thereof 

Where property replex^ied from officer Where 
property is repleiicd from an officer who is m 
possession thereof by virtue of an execution or at¬ 
tachment, the bond taken by the officer who exe¬ 
cutes the writ of replevm is primarily for the bene¬ 
fit of the execution or attachment creditor m 
such case the officer who executes the wnt of re¬ 
plevin and to whom the bond is given may sue 
thereon,®! and he may bnng his action for the 
jomt use of the execution or attachment creditor 
and the officer who was defendant m the action 
of replei m ®2 An action on the bond may also 
be brought jointly by the execution or attachment 
creditor and the officer who w*as defendant in the 
action of replevm,®® and where there are different 
creditors, although claiming under different exe¬ 
cutions, they may join m such action,®® The execu¬ 
tion or attachment creditor may also, as the real 
party in interest, sue on the bond m his own 
name,®® v/ithout joining the officer,®® and, where 
the property repleiied was taken on different ex¬ 
ecutions, the different execution plamtiffs may join 
in an action on the bond ®7 

(2) Defendant’s Bond 

The real party In interest may sue on a redelivery 
bond 


Although a redelivery bond is given to the offi¬ 
cer, plaintiff in replevm is the real party in interest 
and may sue thereon m his own name,®® and he 
should sue alone without joining the officer as a 
party®® If, however, the action is brought by 
the party having the legal right of action, de¬ 
fendant cannot object that it is not brought for the 
benefit of the proper person Where, after a re- 
delivery bond is given, plaintiff m replevin dies 
and another person is substituted as plaintiff, the 
bond takes effect m favor of the latter party who 
may maintain an action thereon,7! and an assign¬ 
ment of the judgment recovered agamst defendant 
in replevin operates as an assignment of the rede¬ 
livery bond, and authorizes the assignee as the real 
party m mterest to sue thereon in his own name.^® 

b Parties Defendant 

(1) PlaintifFs bond 

(2) Defendant’s bond 

(1) Plamtiff’s Bond 

Authorities are not uniform as to whether an action 
on a replevin bond may be maintained against the surety 
without Joining the principal 

An action on a replevin bond may, it has been 
held, be mamtained agamst the surely without join¬ 
ing the prmcipal Where plamtiff m the replevin 
action joins m the execution of the replevin bond, 
he may be sued thereon jointly with the sureties,*^® 
but where he did not sign the bond he should not 
be joined as a party defendant*^® On the other 
hand, it has been held that smt cannot be prosecut 
ed against the sureties without joinder of the pnn- 
apal where it does not appear that the latter was 
insolvent when the smt was begun.7® Where the 
first bond filed is msufficient m amount and an 
additional bond is executed with a different surety. 


Valentine, 103 NE. 544, 209 NT 
145, Ann.Cas 1913D 1104 
54 CJ p 668 note 66 

68,^ Iowa.—Massachusetts Bondlnsr, 
etc., Co V Novotny, 202 NW 688, 
200 Iowa 227 
54 OJ p 663 note 67 

69 HI—Hermann v Haven, 258 HI 
App 67 

eOi Conn —Qulnniplae Brewlngr Co 
V Hadcbai^ 60 A. 1028, 74 Conn. 
392. 

Indd—EAhn v Gavlt, 66 NJB. 268, 
28 IndJ^P 274. 

61 . HL—Schott V Youree. 81 N.II. 
591, 142 HI 233 

64 C J p 664 note 69 

62, HI—Blatchford v. Boyden, 13 
N.B. 801, 122 HL 657 

68: Conn.—Qulnniplae Brewing Co 


V Hackbarth, 50 A. 1028, 74 Conn. 
892 

54 C J p 664 note 71. 

64. Neb—Eauiman v Wessd, 16 N 
W 219,14 Neb 161 

66. Ind.—Kahn v Cavlt, 55 NIL 
268, 23 IndApp 274 
Mont.—Iionmie v Sweeney, 1 Mont 
684, aiOrmed 22 WalL 208, 22 L. 
Ed. 727 

66. Ind.—Kahn v Gavlt 55 NR 
268. 28 IndAi>p 274 

67. Ind.^Thomas v Irwin, 90 Ind. 
557 

68: Colo—Hunkle v Haight 189 F 
788, 68 Colo 404 
54 O.J p 664 note 76 

69. Nev—McBeth v. Van Sidda 6 
Nev 134 

54 C J p 664 note 77. 
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7a Pa—Conlln v Butler, 10 Hulp 
278 

71. NT—Emerson v Booth, 51 
Barb 40 

72. Minn.—Sehlieman v Bowlin, SO 
NW 879 86 Minn. 198 

78. NJ—Wood Motor Car Co v 
Bankers Indemnity Ins Co, 8 A. 
2d 605 122 N JlAW 87 
74. M i nn .—^Buck v Lewis, 9 Minn. 
814 

64 C.J p 664 note 8L 
75 Indw—Jackson v Morgan. 78 N 
R 688, 167 Ind. 628 

7a Tex.—Toland v Swearingen, 89 
Tex. 447 

Vonresldeiit and InsolvenA principal 
Where the principal was a nonresi¬ 
dent and insolvent it was proper to 
sue his sureties without Joining Mm 
as party defendant—Houghton v 
Ledbetter. 87 Tex. 16L 
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a recovery may be had against the surety on the ! 
first bond without making the surety on the second 
bond a party to the action 

(2) Defendant’s Bond 

I 

Defendants executing a Joint bond may be sued Joint- ! 
iy together with the sureties * where the obilgation is 
severai, the surety may, under some statutes, be sued | 
without Joining the principal ^ 

Where several defendants who are in posses¬ 
sion of different parts of the property execute a 
joint redelivery bond, they are jointly- liable and 
may be sued jointly together with the sureties, 
and where the obligation is se\eral the surety may, 
under some statutes, be sued without a jomder of 
the prmapal 

§ 333. -Declaration or Complaint 

a. PlaintifFs bond 
b Defendant’s bond 

a. FlaintiiTs Bond 

(1) In general 

(2) Allegations as to assignment of bond 
(1) In General 

The dsclaratlon or complaint in an action on a rspisv- 
In bond must sufficlantly allsgs all facts ssssntlal to a 
reeovsry 

In an action on a replevm bond the declaration 
or complaint must allege every fact necessary to 
authorize a recovery,®® but need not negative mat¬ 
ters of defense.®^ It must, therefore, show a breach 
of the condition of the bond,®® but if a breach of 
condition is showm it is not necessary that the 


breach should be formally assigned.®^ A breach 
assigned must be as broad as the condition of the 
bond,®4 and if the condit.on is in the alternative it 
must be allied that neither condition was per- 
fonned,®® but the breach need not be assigned in 
any broader terms than the condition of the bond ®® 
The complaint should describe the bond by setting 
forth its material porfaons either hterally or ac¬ 
cording to their legal eficect,®^ so as to show what 
wrere its conditions,®® and must allege that it was 
dehvered,®® but the complamt need not show 
who were the principals and wrho the sureties on 
the bond,®® or allege in terms that the bond was 
taken in pursuance of the statute,®^ or that the 
vmt was directed to the officer,®® nor is it neces¬ 
sary expressly to allege that the bond was executed 
m behalf of plamtiff in replevin, if it shows that 
it was given for the prosecution of such stut®® 

The complaint must also show what judgment 
was rendered m the replevin action,®^ and that it 
was such as the statute requires,®® and a failure 
to comply vith such judgment,®® but it is suffi¬ 
cient to set oat the ludgment without setting out 
the w’hole record of the repleMn suit,®^ and it is 
not necessary to state die avowry' or cogmzance,®® 
or. It has been held, to allege the issuance and re¬ 
turn of execution in the replevin action,®® although 
as to the last point there is also authority to the 
contrary 1 A general description of the property 
IS sufficient m an action on the bond,® and it is 
not necessary to allege a demand for the property 
reple\'ied® or the issuance of a vmt retomo haben- 
do® Under at least one statute, the bond, or a 
copy thereof, must be filed wuth the complaint,® but 
it IS not necessary to file copies of the wnt of re- 


77. Na—Smith V Whitten. 28 SE. 
880. 117 Na 889 

78. Tex.—^Bogrkln v Rosenfield. 9 S. 
W 818, 69 Tex. 116 

79 EDeuo.—Citizens' Ins Co v ]SKch- 
en. 207 P 788. Ill Ean. 546 
54 aj p 664 note 86 
80L TL—Wetherbee v Colby, 6 Vt 
647 

64 OJ p 664 note 88 
81. Mont.—Parrott v Scott, 12 P 
768. 6 Mont. 840 

88. Pa.-—Barr v McOary, 19 A. 46. 

181 Pa. 401. 

64 C J p 666 note 90 
88. HL—Hunter v Sherman. 8 BL 
689 

64 O J p 666 note 91 
84k Colo—Colorado Springs Co. v 
Hopkins, 6 Colo 206 
86 SC—Duggan v England, 16 S. 
Oli. 215 

86; nik—Peck V Wilson. 22 lU 206 
—Hunter ▼ Sherman, 8 HI. 689. 
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87 CaL—Mills v Gleason, 21 Cal 
274 

54 C J p 665 note 96 

88. Pa—Barr v McGary, 19 A. 46. 
181 Pa 401. 

89. Mont.—^Parrott v Scott. 12 P 
768. 6 Mont. 840 

90. Ind —Shappendoda ▼ Si>encer» 
78 Ind. 188 

91. NY— Shaw v Tobias, 8 N.T 
188. 191 

54 aJ p 665 note 99 

98. NY—Shaw v Tobias, supra 

54 aj p 665 note 1 

98. NY—Shaw V Tobias, supra ! 

94. Pa—Barr v McGary. 19 A. 46 
181 Pa 401 

96. CaL—Clary v RoUand, 24 Cal 
147 

84 OJ p 666 note 4. 

96. Pa—^Barr v McGary. 19 A. 45. 

181 Pa 40L 
54 C J P 666 note 6 
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97 Ark.—Nunn v Goodlett. 10 Ark. 
89 

98. N.Y—Gould V Warner, 8 Wend 
54 

89 Mich.—Jennison v Haire, 
Mich. 207 

Necessity of execution as condition 
precedent see supra 5 827 b 

1. Neb—Hershiser v Jordan, 41 N 
W 147, 25 Neb 275 

8. Idaho —Keenan v TVashington 
LlQuor Co, 69 P 113, 8 Idaho 388 
54 O J p 665 note 9 

3. Vt.—Wetherbee \ Colby, 6 Vt. 
647—Cushenden v Harman, 2 Ty¬ 
ler 431 

4. NY—Cowden ▼ Peasa 10 Wend. 
883 

54 aJ p 665 note IL 
Writ retomo habendo as condition 
precedent see supra S 827 c. 

5. Ind.—Bum V liitaa 40 NH 929, 
12 IndApp 667 
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plevin and the return of the officer thereon® or a 
transcript of tibe record in the replevin suit.^ 

Amend.nent The complaint may be amended, as 
in other civil actions, subject to the rules pre\ailmg 
xU such actions generally ® 

Pleading damages A general allegation of dam¬ 
ages IS sumaent to authorize a recovery of such 
damages as are the natural and immediate conse¬ 
quence caused by the breach of the conditions of 
the bond.® 

Cla^m and deliz ery Plaintiff m an action on an 
undertaking on clsum and delivery' need not allege 
facts v'hich he would not be required to prove 
but one ivho causes an officer to seize property and 
tnereafter sues on an undertaking on claim and 
delivery given to the officer must allege that he 
secured a judgment to the satisfaction of which 
the proceeds of the attached propert> should be 
applied, since his nght to recover on the undertak¬ 
ing rests on his ability to prove that he was dam¬ 
aged by the taking of the property from the offi¬ 
cer 

(2) Allegations as to Assignment of Bond 

Assignment of the bond by the officer must be alleged 
where essential to suit by the party beneficially interest¬ 
ed 

Where an assignment of the replevm bond by 
me officer is necessary in order to authorize the 
party beneficiallj interested to sue thereon, as dis¬ 
cussed supra § 327 d, the complaint must allege 
or show such an assignment,!® and that it was 
nade before the acfaon on the bond was brought,!® 
and, where such bonds are assignable only m cer- 
lam cases, the complaint must show that the bond 
in question was assignable i^ If no assignment is 
necessary in order to authonze the action on the 
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bond, it is not necessary that the complaint should 
allege an assignment!® 

If the complaint alleges an assignment of the 
bond, It is not necessary to allege that the judg¬ 
ment in the action was also assigned,!® and, con¬ 
versely, it seems that, since an assignment of the 
judgpnent operates as an assignment of the bond, 
it is sufficient merely to allege an assignment of the 
judgment!^ 

b. Defendant's Bond 

The declaration or complaint In an action on a re- 
dellvery bond must sufficiently allege all facte essential 
to a recovery 

In an action on a redehvery bond, the complamt 
must show a breach of the condition of the bond,!® 
and the breach assigned must be as broad as the 
condition.!® The complaint must allege that the 
officer returned the property to defendant®® and 
that such dehvery was procured by means of the 
undertaking sued on,®! ^ut it is not necessary ex¬ 
pressly to allege that the bond was given in an ac¬ 
tion of replevm if the bond is set out in the com¬ 
plamt and Its recitals show that it was given in 
such an action,®® and where plaintiff m replevm 
may sue on a redehvery bond without an assign¬ 
ment thereof it is not necessary to allege an as¬ 
signment m the complaint®® The complamt must 
allege the rendition of a judgment m favor of plam- 
tiff m the action of replevin,®^ and must allege 
facts showing that the judgment rendered was one 
authorized by law,®® and, where the judgment in 
the action of replevm is m the alternative for a 
return of the property or its valu^ the complamt 
must all^e that neither condition has been per¬ 
formed,®® but if It is alleged that defendant has 
failed to pay the judgment it is not necessary to 
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a Ind.—Shappendocla Spencer 

73 Ind. 133 

7 Ind.—Sammons v Newman, 27 

Ind. 508 

54 C J p 605 note 14 

e Del—Truitt V ColUns, 45 A. 541 
IS Del 86 

54 C J p 665 note 15 

9 Conn—Ralph N Blaheelee Oo v 
Rifiro, 109 A. 173, 94 Conn 481. 

54 C J p 666 note 16 

IOl 3Iont.—FOrsrua Motor Co ▼ 

Schott, 26 P2d 365, 95 Mont. 245 

11 Mont—^Fergus Motor Co v 

Schott supra. 

12 . Ohio—Greer v Howard, 41 Ohio 
St 591. 

54 CLJ P 666 note 16. 


13. Ark.—Nunn v Goodlett 1® Ark. 
89 

54 C J p 666 note 19 

I4i NT —^Knapp v Colburn, 4 
Wend. 616 

54 CJ p 666 note 20 

Assignability of bond see supra 8 
109 

15 Mont—Parrott v Scott 12 P 
763. 6 Mont 840 

16. NT—^Morange v Mudge, 6 Abb 
Pr 24$ 

17 Ohio —Greer v Howard, 41 Ohio 
St 591 

54 O J p 666 note 22. 

18. Colo —Colorado Springs Co v 
Hopkins. 5 Colo 206 

54 C J p 666 note 24 

19 Colo —Colorado Springs Go v 
Hopkins, 5 Colo 206 
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80 OaL—Nickerson v Ghatterton, 7 
Cal 668 

54 C J p 666 note 26 

81 NT—Barton v Donnelly, 27 N 
YS 525 6 Misc. 473, affirmed 87 
NE. 619, 142 NT 528 

82. NT —Slack v Heath, 4 ]B1JD 
Smith 95. 1 Abb Pr 881. 

23. Mont—^Hedderick v Pontet 12 
P 765. 6 Mont 345 

.Assignment as condition precedent 
see supra § 327 d. 

SA Pa.—Eldred v Bennett 38 Pa. 
188 

85. Cal—Nickerson v Chatterton, 7 
Cal 568 

54 C J p 666 note 81. 

86. Cal —Nickerson v. Chatterton, 
supra. 
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allege that it remains in full force and unappealed 

frOHL^T 

Where a judgment for a return is necessary, such 
judgment, or facts showing that a return was im¬ 
possible, must be alleged ^8 it is not necessarj to 
allege the regulanty of the proceedings in the re- 
plevm suit,2S since it is sufficient to allege the ren¬ 
dition of judgment ,20 and it is not necessary to 
allege that execution has been issued against de¬ 
fendant and returned unsatisfied^i It is not nec¬ 
essary that the bond or a copy thereof should be 
filed with the complaints^ unless the statute so re- 
qmres S® 

Defect; omission A defect in the complaint 
which IS not objected to may be cured b> ver¬ 
dict ,2^ and the inadvertent omission of a word 
m a redelivery bond is no ground for demurrer to 
a petition m a suit thereon, to which a copy there¬ 
of IS attached, where the context of the bond, when 
read in connection with the statute under which it 
was given, plamly indicates the omitted word, since 
that by force of the law is suppliedSB 

An amendment to the complamt which introduces 
a new and distinct cause of action is not permit- 
te<L22 

§ 334 Plea, Answer, and Affidavit of 

Defense 

a PlaintifiPs bond 
b Defendant’s bond 

a. Plaintiff’s Bond 

The plea or answer in an action on a replevin bond 
mint auffleiently allege a good defense, In accordance 


with the rules governing pleading In civil actions gen¬ 
erally 

In an action on a replevin bond, the plea or an¬ 
swer must present a good defense to the action,®^ 
and in traversing the allegations of the complaint 
should do so directly and not inferentially, as by 
setting up facts inconsistent with w^hat is there al¬ 
leged 2S So, also, the allegations of the plea or 
answer must not be repugnant to each other,22 or 
tender an immaterial issue,^® as by tendenng issue 
only on an allegation of the complaint which is 
mere surplusage WTiile a plea which pur¬ 
ports to answer onl> a part of the action is, it 
seems, good as far as it goes,^^ a plea to the whole 
declaration or complaint which is an answer to 
only a part thereof is bad,^2 since it must be suffi- 
aent as to all breaches of the conditions of the 
bond which are well assigned in the declaration or 
complamt^^ 

Fraud or collusion with respect to Ihe procuring 
of the judgment in the action of replevm may be 
pleaded as a defense,^^ but the facts constituting 
the alleged fraud or collusion must be set out ^2 
A plea of nil debet is not a proper plea in an action 
on a replevin bond,^^ and, where the complamt 
sets out the condition and alleges special breaches, 
a plea of general perfonnance^2 or a plea of non 
daxnnificatu 5^2 is bad. A plea of nul tiel record 
IS bad where no record is a\ erred in the dedara- 
tion,20 and, although the com^damt alleges an 
award of retomo habendo by a court of record, a 
plea of nul tiel record is not proper, since the ac¬ 
tion IS not founded on the record but on the bond,5i 
and a plea den>’ing that plaintiff had any property 
in the goods reple\ led is bad where no such prop¬ 
erty IS averred m the dedaration 22 


fl7 Ind.—BlCLckburn v Crowder, 9 
VtJB. 108, 108 Ind. 238 

28. ITD ^Farmers' Nat. Bank v 
Ferauson, 148 NW 1049, 28 NJ) 
847 

54 C J p 666 note 84 

Judgment in replevin as essential to 
fix liability see supra 9 809 

29 NY—Slack v Heath, 4 SLD 
Smith 95. 1 AbblPr 881. 

80. Kan.— CliOughlin v Carr, 60 P 
478, 9 KanApp 818 

81. NY—Slade V Heath, 4 E.D 
Smith 96, 1 AhbPr 881 

Execution as condition precedent see 
supra S 827 b 

82. Ky—^Terry v Johnson, 60 8.W 
800, 109 Ky 589, 22 KJJLa 1210 

88. Ind.—^Bladebum v Crowder, 9 
NJBl 108, 108 Ind. 288 

54 CLJ p 667 note 89 

ai. Pa.—Chaffee v- Sangston, 10 
Watts 265. 


38. Okl.—Coleman v P K. Locke 
& Son, 276 P 492, 186 Okl 81. 

86. Cal—Kirkman Nurseries v 
ThorwaJdson, 304 P 258, 56 CaL 
App 1, 

54 C J p 667 note 41. 

87 Conn.—Bradley v Reynolds, 28 
A. 928, 61 Conn. 271. 

54 C J p 667 note 48 

88. Colo—Perrigo Gold Min., eta, 
Co V Grimes, 2 Colo 651 

UL—Danford v Watkins, 168 NH. 
912, 887 111 222 

89. R.I.—Wright v Card, 19 A. 709, 
16 R.I. 719 

54 C J p 667 note 45 

4a UL—Barbour v Perry, 41 HI 
App 618 

41. Conn.—Bradley v Reynolds, 28 
A. 928, 61 ConxL 271. 

42. R.L—Wright v Card, 19 A. 709, 
16 R.L 719 

43. HL—Goals v Joerg, 64 HL 114. 

54 OJ. p 667 note 49 


44. Colo—Sopris v LUly, 1 Colo 
266 

54 C.J p 667 note 50 

46 R.L—Wright v Card. 19 A. 709, 
16 R.L 719 

48. Conn.—Bradley v Reynolds, 28 
A. 928 61 Conn. 271. 

54 OJ p 667 note 62 

47. HL—King v Ramsay, 18 HI 619 
—FeUheimer v Halnline, 65 Ill 
App 884 

48. US —Gorman v Lenox, Hd, 15 
Pet. 115, 10 LEd. 680 

54 C J p 667 note 54 

49 US—Wood V Franklin, DC, 
80 FCas No 17,946, 2 Cranch Cd 
115 

Sa US—Wood V Franklin, supra. 

61. HL—FeUheimer v Halnline, 65 
HLApp 884 

62. US —Wood V Franklin, DC, 80 
FCaaNol7,946» 2 Cranch Cd 115 
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blatters in excuse of a breach of condition of the 
bond cannot be availed of unless speciall> plead¬ 
ed ,5** but ordinarily facts and circumstances which 
are merely in mitigation of damages need not,®^ 
and should not,55 be pleaded, and a plea wh’ch 
does not answer any or any part of the breaches 
alleged, but merely sets up matters which would 
be properly considered in mitigation of damages, 
IS bad.56 Under a statute so pro\iding, however, 
defendant may plead m mitigation of damages 
that the ments of the case were not determined in 
the action of reple\*m and may set up his title 
to the property in question ,57 but such plea is not 
good if pleaded in bar of the whole cause of action, 
since it does not ansv/er the whole declaration 58 

The practice vanes m different jurisdictions as 
to the necessity of filing an affidavit of merits or 
defense m an action on a reple\ in bond.58 

b Defendant's Bond 

The plea or answer In an action on a redellvery bond 
must suHclently allege a good defense 

In an action on a redeh\ery bond, the plea or 
answer must allege facts wrhich, if true, present a 
good defense to the action ,55 and, where the decla¬ 
ration or complaint sets out the conditions of the 
bond and speaally assigns breaches, the plea or 
answer should traverse the breaches as laid and 
conclude to the country 5i An answer is insuffi¬ 
cient if it neither contradicts any matenal allega¬ 
tion of the complaint nor sets up any new matter 
constituting a defense,58 and an answrer made on 
information and belief is insuffiaent where the 
facts alleged are necessarily withm the knowledge 
of the party pleading 58 in an action on a rede- 
livery bond no affidavit of defense is necessary 54 
Where an action on a redelivery bond against the 
pnncipal and the sureties is dismissed as to the 


pnnapal, he may be permitted to file an answer 
and cross petition 55 

§ 335 Other Pleadings 

General rules of pleading in civil actions apply to the 
replication or reply and subsequent pleadings 

The rules of pleading applicable in civil actions 
generally apply with respect to the replication or 
replv,56 and to the subsequent pleadings,57 m an 
action on a reple\in or redelivery bond A partj 
who by replication waives an objection to a formal 
defect in the plea cannot afterward avail himself 
of such objectioiL58 

§ 336 — Issues, Proof, and Variance 

The Issues In an action on a replevin bond are those 
raised by the pleadings, the plaintiff must support by 
proof the material facta In Issue necessary to authorize 
a recovery, and the case must be proved as alleged, al 
though an Immaterial variance between the pleadings 
and proof Is not fatal 

An issue arises m an action on the bond when 
a fact or conclusion of law is maintamed the 
pleadings of one party and is controverted by the 
pleadings of the other 55 The amount of damages 
sustamed through depreciation in the value of prop¬ 
erty replevied, but not delnered until after the de- 
asion of the court, is a proper question to be de¬ 
termined by a suit on the redelivery and super¬ 
sedeas bonds 70 

Plaintiff must support by proof the matenal facts 
in issue necessary to aulhonze a recovery,7i and 
defendant the facts relied on as a defense,78 un¬ 
less such facts are adnutted, or deemed admitted, 
by the adverse parly,78 but the proof need not 
be more extensive than the breach of the condition 
alleged 74 Where the answer is a general denial, 
plamhff should ordinanly prove the undertaking 
sued on,75 the termination of the replevin action,75 


53 Neb—Smith v Bowers, 89 NW 
696, 2 Xeb, UnoA 611. 

54 . CCnzL—^Bradley v Reimolds, 28 
A. 928, 61 Conn 271 

55. Ind.—WTiseman v Lynn, 89 Ind. 
250 

54 C.J p 667 note 61. 

66. R.I.—Wright V Card, 19 A. 709, 
16 R.L 719 

57. Ill —Chinn v McCoy, 19 UL 604 
54 Cjr p 667 note 68 

58. IIL—King V. Ramsay, 18 UL 
619 

54 GLJ. p 668 note 64. 

50. Pa.—^Barr v McGary. 19 A. 45, 
181 Pa. 401 
54 CLJ p 668 note 66 
aOL Colo—Smith V Stubbs, 68 F 
955, 16 Colo App 180 
X,!—Adams v Wiesenthal, 54 A. 
616, 69 NJLaw 65 


6L NJ—Adams V Wlesenthal. su¬ 
pra. 

68. N'T—^Livingston v Hammer, 20 
NT Super 670 

54 C J p 668 note 68 

63. Colo—Smith V Stubbs, 68 P 
955, 16 Colo App 180 

64. Pa.—^Elliott Y Kunszig, 9 WUy 
NC 642 

66 Okl—Delco Light Frigidaire Co 
V Babb, S2 P2d 894 168 Okl 207 

66. Md—^Doogan v Tyson, 6 Gill 
& J. 458 

54 C.J p 668 note 72 

67 111—Clark v Hanchett, 40 UL 
App 212 

64 aj p 668 note 78 

68. lU—FSllheimer v Hainline, 65 
IlLApp 884. 

69. CaL—Montgomery Fidelity, 


etc., Co, 230 P 998, 69 CaLApp 
261 

54 <LJ p 668 note 76 

70. OkL—Rucker v Campbell. 71 
P2d 718, 180 OkL 580 
7L SD—Elnott V Sherman, 64 N 
W 542, 7 SJ> 622 
54 O J p 668 note 77 
78. Me—Clapham v Crabtree, 72 
Me. 478 

73. HI—^Richardson t Gilbert, 185 
BLApp 363 
54 C.J p 668 note 79 
74L BL—Kellogg v Boyden, 18 NE. 
770, 126 ni 878—Peck v Wilson, 
22 Ill 205 

78. Ind.—Smith v Llsher,' 28 Ind 
500 

54 C J p 668 note 81 
76. EL—^Blerma v Columbia Type¬ 
writer Co, 179 EIJVPP 69 
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the judgment in replevin, and, in at least one 
jurisdiction, the order for the writ of return ,^8 
and, where the only breach of the bond is a failure 
to prosecute the suit to effect, such suit hat mg been 
dismissed and no return of the property awarded, 
actual damages must be shown in order to author¬ 
ize a recotery of more than nommal damages"^ 
The case must be pro^ ed as alleged,^® and a mate¬ 
rial variance is fatal to a reco\ erj but a i an- 
ance which is not material may be disregarded.^* 
The proof, in order to be admissible, mast conform 
to the pleadings and issues,S3 and whether a par¬ 
ticular issue has been raised b> the pleaaxngs so 
as to allow* proof depends on the particular mat¬ 
ter in question 34 

In an action on a redelnery bond, plaintiff must 
prove the rexidition of a judgment in his fa^or in 
the action of reple\in,35 and, if plaintiff rehes on 
a judgment apparently not authorized bj statute. 
It IS incumbent on him to show* the exceptional 
facts which authorize the judgment Defendant 
can prove only such defenses as are properly plead¬ 
ed,®^ and no recovery can be had where there is 
no t\ idence of the contents of the bond or of the 
sureties thereon 38 

§ 337 _ Presumptions and Burden of 

Proof 

In an action on a replevin bond, the piaintlfT has the 
burden of proving the ultimate facte alleged which are 
denied, and the defendant the burden of establiahing 
ultimate facta alleged in defense or in mitigation of dam¬ 
ages Various particular preeumptions have been in¬ 
dulged, such as the presumption that the court in the 
replevin action had Jurisdiction 

In an action on a replevm bond, plaintiff has the 


burden of provmg the ultimate facts alleged which 
are demed,33 such as the breach of the condition 
of the bond relied on®® and the ra’ue of the prop¬ 
er^* as of the time such t-aluat.oa is to be deter- 
mined.31 If more than nominal damages are claim¬ 
ed, plaintiff has the burden of proot to produce 
eMdence to show actual damages sastained.92 A 
person causing an omcer to seize propert} and su- 
xvg on an undertaking on claim and deh\ ery must 
prove that le was damaged oy the taking of the 
property trom the oScer ®3 Defendant, in a simi¬ 
lar manner, has the burden of proof to establish 
u’: *^ate facts alleged either in defense of the ac- 
tion34 or in mitigation of damages 3® Thus, where 
defendant for the purpose of mitigating damages 
alleges ownership of the property awrarded plain¬ 
tiff in the repie\nn act on, defendant has the bur¬ 
den of proof to sustain such allegation ,3* and, 
where p*a ntiff m a replevin suit allows a judgment 
of non pros to be entered against him and fails 
to return the property, and the person deprned 
of possession tnereof orings suit on the replevm 
bond and shows a pnma facie title, the burden is 
on piamtiff in the reple\in suit to prme owner¬ 
ship 37 

Presumptions While presumptions may be m- 
dulged as against the prmapal, the> will ordinan- 
ly not be indulged as against the surety 38 it has 
been held, how*ever, that, where no return of the 
property is awarded, it will be presumed that it 
v*as made to appear that plaintiff had become en¬ 
titled to the possession.33 In the absence of a 
showing to the contraxy, it will be presumed that 
the officer has acted regularly and taken sufficient 
bond before serving the wnt,^ that the court in 


77. IlL—^Blerma v Cclumbia Type¬ 
writer Co, supra. 

78i Ill—Blerma v Columbia Tsrpe- 
writer Co, supra. 

Writ of return as condition preced¬ 
ent see supra S 827 c. 

79 Colo—^Imel v Van Deren, 5 P 
802, 8 Colo 90 

80. SC—Lockhart v Bell, 20 S 
CL. 422 

54 CJ p 668 note 86 

8 L Ky—Salter v Richardson, 8 T 
BMon. 204 

54 C J p 668 note 87. 

88 . BX—Cimlhl v Zambarano, 88 
A. 295. 86 R.L 122. reheard 89 A. 
711. 

54 CJr p 669 note 88. 

88 . US —Oorman v Lenoi; J> CL, 15 
Pet. 115. 10 L.Bd. 680. 

54 CLJ p 669 note 89. 


84. Ind.—Smith v Lisher. 23 Ind. 
500 

54 C J p 669 note 90 

85. Pa.—Bldred \ Bennett. 88 Pa. 
188 

54 C J p 669 note 91 

88 . mnn.—Xew Bnirlend Furniture 
etc. C6 V Bryant. 66 NW 974 
64 Minn. 256 

87 SC—Bolt \ MUam, 96 SE. 614, 
no SC 399 

88 . Pa.—Rousher v. Hamm, 8 
Brewst. 232 

89 Minn.—Xew England Furniture, 
etc. Co \ Bryant, 66 XW 974, 
64 Minn. 256 

54 C.J p 669 note 96 

9a Colo—Gallup V Wortmann, 62 
P 247, 11 CoIoAlPP 308 

9L Mass.—Sullivan v Martinelll, 
168 K.E. 662, 261 Mass. 261 

loa NC—Davla Bros. Co v Wal- 

1 lace, 120 SJSL 176. 190 Na 642 


98. Mont.—Fergus Motor Co v 
Schott. 26 P2d 865, 95 Mont. 245 

94. XD—Grace City First State 
Bank v Bradley, 220 NW 848, 57 
XD 159 

54 C J p 669 note 2. 

95 Me.—dapham v Crabtree, 72 
Me 472 

9a xa—Davis Bros Co v Wal¬ 
lace. 180 SR 176, 190 XC 542 

54 C J p 669 note 4 

97 Md.—^Rowan v State, to Use of 
Grove 191 A. 244, 172 Md. 190 

9a XX—Idirson v Hianson. 121 X 
W 229. 21 XD 41L 

54 C.J p 669 note 5 

99 HI—Danford v Watkins, 168 X 
R 912, 887 HI 222—Vlmard v 
Barnes, 16 NR 254, 124 HI 346 

1 . Me—Hdgeeomb v Lawlis, 140 A. 
182 126 Me 550—Howe V Hand- 
ley. 28 Ma 242. 
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the replevin action had jurisdiction,* that the judg¬ 
ment rendered m rep1e^^n was the proper judg¬ 
ment,* that on breach of the conditions of the 
bond da-rages were incurred,^ although such dam¬ 
ages may be only nominal,* and that the \alue of 
tae property at the time of the trial is the same 
as found b 3 the court at the time it w-as reple\ied * 

Recitals of Aalue in the bond as pnma facie cm- 
dence of \ alue are discussed inf-a § 339 b 

§ 338 -Admissibility of Evidence 

a In general 
b £. dence of damages 
c Evidence in mitigation of damages 
<L Value of propert> 

a. la General 

Competent, relevant, and material evidence Is ad. 
mlaalble in an action on a replevin or redellvery bond 

In actions on replevm bonds, competent evidence 
which is relevant to any of the matenal facts in 
issue IS admissible,^ uhile ei-idence that is irrele- 
\'ant or immatenal,* such as proceedings in attach¬ 
ment* or in assumpsit,^* or evidence of facts not 
pleaded,^^ or e\*idence which is insuffiaent for 
the purpose offered,^* may not be admissible. The 
bond, where its execution is sufficiently proved,^* 
the affidavit,!^ declaration, or petition,i* wnt and 
indorsement thereon,!* the judgment in replevin,!^ 
and other papers and files in the replevm suit, if 
properly identified,!* are admissible, and such rec¬ 
ord constitutes the proper means of sho^iung the 
subject matter of that suit!* 


It is error to refuse to permit plaintiff to prove 
that the property has not been returned as the condi¬ 
tion of the bond required,*® likewise, evidence 
offered by the surety to show a tender of the 
propertj bj- the obligor and a refusal thereof by die 
obligee has been held erroneously excluded, even 
though it contradicts the officer’s return on the 
execution,*! and, where the value of the propertj 
IS a matenal issue as affectmg plaintiffs damages. 
It IS error to exclude e^ idence of such value ** It 
IS erroneous to exclude evidence to support the 
ments of the replevin action where m that action 
the ments of the controversy were not tned or 
determined ** 

In an action on a redelu ery bond, evidence which 
IS irrele\ant and immatenal is inadmissible,** so 
that testimony relating to the condition of the prop¬ 
erty at a time long subsequent to the bnngmg of the 
suit IS properly rejected.** 

b Evidence of Damages 

Proper evidence ie edmiseible to show the damage* 
sustained, after judgment in the repievin action, from 
failure to return the property In accordance with the 
Judgment. 

In an action on a replevm bond, any proper evi¬ 
dence is admissible which tends to ^ow the dam¬ 
ages actually sustained, after judgment m the replev¬ 
in action, by reason of a failure to return the prop¬ 
erty m accordance with such judgment,** and while, 
under a general breadi assigned, evidence of dam¬ 
ages suffered by a detention of the properly pnor 
to an order of return is adimssible,*^ it must be 
evidence of what the damages in fact -were, with- 


3. HI—OEdaprotn V. Greenberar, 147 
niApp 8 S0 

3. HI—^Vln%ard v Barnes, 16 XR 
254, 124 Ill 346 

4. XC—^Davls Bros. Cto v Wallace, 
180 aR 176, 179 190 XC 548 

54 C J p 669 note 10 

6 . XC—Davis Bros. Co v Wallace 
supra. 

6 l Tex —^Monday v Vance, Ov App, 
51 SW 846 

7 XD—Slebolt v Ronatz Saddlery 
Co., 106 XW 564. 15 NJD 87 

54 C J p 670 note 15 

Cbnclusiveness of adjudication in re¬ 
plevin see supra SS 820 831 
MUrmeat in oxiginal tfaim sad de. 

livsry action held admissible.—Set- 

zerv FOU. 183 SR 907, 179 SC 282 

8 . Hl^Martin v Hertz; 78 NR 
558, 224 HI 84 

54 OJ P 670 note 16 

9 Mass.—Mbcuire v Fan-Amerlcan 


Amusement Co 97 XR 142, 211 
Mass. 22 

54 C J p 670 note 17 

10 Mich—^Eaton v Campbell, 2 
MichXP 10 

54 C J p 670 note 18 

11 . HL—^Hanson v Weber Iznpl 
Co, 178 niApp 293 

54 C J p 670 note 19 

12 . Ind.—Schrader v Wolllin, 21 
Ind. 288 

54 C J p 670 note 20 

13. Ind.—Shaver v Slappellas, 146 
XR 858. 83 Ind App 888 

54 C J p 670 note 21 . 

14. HI—liove V People, 94 HLApp 
287 

54 G.J p 670 note 22 

15. HLr—Stevison ▼ Earnest, 80 
HI 518 

Iowa.—^McGinnis v Hart 6 Iowa 304 

16. XJ—West V Caldwell, 28 N 
JZ<aw 786 

64 (U p 670 note 24. ^ 
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17 SC—Bolt V Milam. 96 SE 614. 

110 SC 399 
54 C J p 670 note 25 
18. Ind.—Woods V Messier, 98 Ind. 
856 

54 CJ p 670 note 26 

19 Iowa.—^McGinnis ▼. Hart 6 * 
Iowa 204 

20 Ill—Smith V Pries. 21 HI. 656 

21 R.I—Craiff v Columbia Casualty 
Co, 178 A. 113, 64 ILL 879 

22 . XD—Siebolt V Ronatz Saddle¬ 
ry Co, 106 XW 664, 16 ND 87 
28. m—Rlaproth v Greenberff. 147 
H1A.PP 880 

XD—Clark v BUinffson, 161 X 
W 199, 86 XD 546 

25 X J —^Johnson v Mason, 56 A.- 
137, 70 XJLaw 18 

26- Vt—Miltimore v Bottom, 28 A. 

872, 66 Vt 168 
54 C J p 670 note 88 

27 HI—Shepard v. Butterfield. 4L 
ZU. 76. 
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out any reference to the former assessments^ The 
opinion of third persons as to the possible profits 
uhich plaintiff might have realized if he had not been 
deprived of the property replevied is not adnnssi- 
ble29 

e Evidenoe m MitigatLon of Damages 

In an action on a replevin bond, proper evidence In 
mitigation of damages Is admissible, such as evidence of 
the limited Interest of the replevin defendant in the 
property 

Since a replevin bond is one of indemnit} oniy, 
defendant, m an action on the bond, is entxted to 
show, unless concluded by the proceedings in the 
replevin suit, that the actual damage sustained b> 
plaintiff ^as less than the value of the property re¬ 
plevied,2® and to introduce evidence of any fact 
properly to be considered in mitigation of dam¬ 
ages,provided such et^dence does not constitute 
a collateral attack on the judgment rendered in the 
replevm suites What e\idence is admissible de¬ 
pends on the rights decided in the replevin action 
and the nature of the bond,** but, since a judg¬ 
ment for defendant in replevin does not necessanl> 
determine the title to the property,*^ defendant in 
the action on the bond is entitled to show that it 
w’as not determined m such suit,** to show m miti¬ 
gation of damages the right on which defendant 
m replevm recovered,** and to show that he was 
not the owner of the property,*^ that he had merely 
a qualified** or partial** mterest thcrem, and the 


extent of such mterest,^* that Ihe interest which he 
had has ceased to exist^^ or was a mere possessory 
right,^* that the action of re?Ie\m was defeated 
solely because it was preinature!\ commenced,^* or 
that plaintiff in reple\ in was in fact the owner of the 
property,and entitled to possession ^3 
Although defendant m tre action on the bond 
can'^ot show tir e in h*mself e\ en in mKxgation of 
damages, v here the quesrop of tit^e was adjudicated 
in the repleiin suit,^® he may, in mitigation of 
damages, s'^ow that such title was of short duration 
and uas tenmrated by contract sho’tlj alter the 
jUGgment in replevmE\’dence is a^so admissi- 
D^e to Slow that piainriff has receded the lalue of 
the propertj- reple\ led,^* and, in an action on a bond 
given in rep for goods distramed for rent, 
defepaant maj sho\%' in mitigation of damages that 
the“e was no rent *n arrear,^* or that plamtiff*s 
interest in the property- was qjahfied ** 

In an action on a rede’ rerj bond, where the 
judgment in reple\in was for a ’■etum of the prop¬ 
erty or a certain sum as its lalue, defendant ma> 
show' in mitigation of damages that he offered to 
return the propertj without unreasonable delay and 
did return it before the commencement of the ac¬ 
tion on the bon<L*i 

d. Yalne of Property 

In an action on a replevin bond, proper evidence, 
such as the finding of the Jury In the replevin action, Is 
admissible to show the value of the property 


28i HI—Shepard v Butterfield, su¬ 
pra. 

54 G J p 670 note 85 

29 Md.—Crabbs v Koontz, 18 A. 

691, 69 Md. 59 
54 C J p 671 note 86 
aa NJ—Corpus OTuxis cited In 
McClellan v F A. North Co 187 
A. 837 340 14 NJMisc 760 af¬ 
firmed 191 A. 758, 118 NJXaw 
168 

54 p 671 note 89 
Conclusiveness of adjudication in re¬ 
plevin proceedings see supra SS 
820 821 

Nature of replevin bond see supra § 
108 

31 NJ—Corpus Juris died in Mc¬ 
Clellan V F A. North Co, 187 A. 
887, 340, 14 NJMisc. 760 affirmed 
191 A. 753. 118 NJLaw 168 
54 C J p 671 note 40 
32. NJ—McClellan v F A. North 
Co, 187 A. 837 14 NJMisc. 760, 
affirmed 191 A. 758, 118 NJLaw 
168 

83. Md—^Mason v Sumner, 22 Md 
812—Belt V Worthington, 8 Gill 
& J 247 

84. Md. —Crabbs v Koontz, 18 A. 
591. 69 Md. 59. 


NC—Davis Bros Co v Wallace, 180 
SB. 176, 190 NC 543 

3S Md —Crabbs v Koontz, 18 A. 
591, 69 Md. 59 

Default in payments to lessor 
In lessees action for breach of re- 
ple^ in bond for failure to return 
property uhich had been awarded to 
lessees in lessor’s reple\ in suit, 
proof that title to property had not 
been Judicially determined, and that 
lessor was lawfully entitled to re¬ 
take it because of default in pav- 
ments, was admissible on matter of 
determining lessees* damages.—^Mc¬ 
Clellan V F A. North Co., 187 A. 
387, 14 NJMisc. 760. affirmed 191 
A. 753, 118 NJLaw 168 

33. Md.—Mason v Sumner, 22 Md. 
812 

37 Md.—Walter v Warfield. 2 Gill 
216 

Maas.—Faster v Foster 53 NB. 132, 
178 Mass 89 73 Am.SP 257 

38. Ind.—^Ringgenberg -v Hartman 
24 NE. 9S7, 124 Ind. 186 
54 C J p 671 note 46 

38 Minn—Hansen v Thomas, 213 
N W 878, 171 Minn. lOL 

54 C J p 671 note 47 

24Z 


40 Conn—Hannon v O’Dell, 43 A. 
147, 71 Conn 698 

Mich.—Lindner v Brock, 40 Mich 
618 

41 Me—Tuck V Moses, 58 Me 461 

42. Md.—Crabbs v Koontz 13 A. 
591, 69 Md 59 

43. Maas—^Da\’i8 v Harding, 8 Al¬ 
len 302 

44. Fa.—Cozpus Juris cited in lin¬ 
ger V Hoak, 44 Pa.Diat. & Co 8, 
10 

54 C J p 671 note 53 

ConclU3i\enesa of adjudication in re¬ 
plevin as to title and possession 
see supra S 821 

45. HI—Peters v Brown, 245 HI 
App 570 

48. Md —Cumeerland Coal, etc., Co 
\ Tllghn an 13 Md. 74 

47 Md—Cumberlard Coal, etc., Oo 
\ Tilghman, supra. 

48 Conn—^Vinton v. Mansfield, 48 
Conn. 474 

49 US—Wood V May. DC 80 F 
Cas No 1" 936, 8 Cranch C C 172 

50. Md.—Mason v. Sumner, 22 Md. 
312 

51 Ind.—June v Faxme, 7 NE. 870, 
8 N B. 556, 107 Ind. 307. 
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In an action on a replevin bond, evidence is ad¬ 
missible, as tencing to show the value of the prop- 
ert> at the tune it was reple\ led, as to its value be¬ 
fore or after t’^at time,^^ and the testimony of any 
witness of competent knowledge is admissible as to 
Its A aluC The £rding of the jury in tlie replevin 
action as to the value of the propertj o** *’-e sum 
named in the aSdavit^® or m the repIeMn bond,5S 
IS achmssib’e as e\iderce of the \alje of the prop¬ 
erty The ong»nal appraisement in the replevin 
acnon is no: admissxb^e on the question of \ alue as 
against p^a^utift who was defendant in replevin and 
had no part in procur ng it to be made 

§ 339. — Weight and Sufficiency of Evi¬ 
dence 

a. In general 

b. Recitals of \alue as pnma faae evi¬ 

dence 

In General 

In an action on a replevin or redellvery bond, a ver- 
diet or finding must rest on facts of which there Is sub- 
startial evidence 

In an action on a replevin or redehve'y bond, a 
veraict or findmg musr rest on facts of w^ch there 
IS substantial e\-idence,5S such as the fact of the 


execution of the bond,®® the taking®® or retum®l 
of the property under the replevin proceedmg, the 
breach of die conditions of the bond,®- or the award 
of damages,®® and, if there is no substantial evi¬ 
dence to sustain the conclusions on which the ver¬ 
dict must rest, the verdict must be set aside®'* 
A plaintiif siung on an undertaking on claim and 
deli\er> makes a pnma facie case by mtroduang 
the proceedings in the possession action, the under¬ 
taking, and proof of its dismissal and of the value 
of the property at the tnne it was taken,®® and in 
a suit on a reple\un bond by a person who has been 
deprived of the possession of property, pnma facie 
title IS shown to be m him by showing a purchase 
from the officer who executed a wnt of fien faaas 
on, a judgment of, condemnation®® In determm- 
mg the market value of personalty, the ends of 
justice are not to be defeated by requinng stnct 
and mathematical proof ,®7 but there must be reliable 
evidence from which such value may be ascertamed 
with a reasonable degree of certainty ®® 

b Recitals of Value as Frima Fade Evidence 

In an action on a replevin bond, the value stated In 
the replevin affidavit, writ, or bond Is prims fade evi¬ 
dence of the value of the property, there le a oon- 
filct of authority as to whether plaintiff In replevin, when 
sued on the bond, la bound by such recitals 


6S. Fa.—nalsley v Hoffman, 13 Pa. 

603 

54 CJ p 672 note 601 
Corporate abares 

In action on bond covering cor¬ 
porate shares exclusion of e\ldence 
showing number of shares outstand¬ 
ing, paid-in capital, earnings at time 
of replevin, and proceeds of llQui- 
dation proceeding some months la¬ 
ter iras held error—Kaplan -v ^lary- 
land casualty Co, 189 XH 455, 263 
N'T 865 

Ibcreased value 

Where animals were In legal effect 
converted at the time when they 
were taken under the writ, it was 
Improper to receive evidence as to 
their weight, or what they should 
have weighed at a subsequent date 
—Ahrens ▼ Blhss, 256 niApp 420 

Value of race horss 

In suit on replevin bond for fail¬ 
ure to return race horse wherein 
plaintiff in replevin suit claimed 
ownership and testified that, a day 
or two before he bonght the horse 
for two thousand one hundred dol¬ 
lars, it had a price of one thousand 
five hundred dollars, which to 
be paid before race was run, evi¬ 
dence as to selling races, the mean¬ 
ing of sale price fixed on horses, and 
prooedure followed, was admissible 
to discredit plaintiff or to show val¬ 
ued—Rowan v State, to Use of 
Groves 191 A. 244, 172 Md. 190 


53. Alasa—Wright v Quirk, 105 
Hasa 44 

54 C J p 672 note 61. 

54i US—Washington Ice CO v 
Webster Ala 8 S Ct. 947, 125 U S 
426 31 L.£d 799 

54 C J p 672 note 62 

55 Idaho—^Folen v Saxton, 171 P 
669 81 Idaho 819 

Recitals of value as prima facie 
evidence thereof see Inffa 5 389 b 

56 Ind.—Wiseman v Lynn, 89 Ind. 
250 

Mksa—Wright v Quirk, 105 Mass. 
44 

57. Maas.—Wright v Quirk, supra 
—Kafer v Harlow, 6 Allen 848 

68. ND—Anderson r Phillips, 169 
XW 815 40 NJD 586 
54 C J p 672 note 69 
Svideacs held sufiloisxLt 
Mont.—^Roper v Caterpillar Tractor 
Co, 87 P2d 812, 98 Mont 76 
54 C.J p 672 note 69 [bj £dj (1) 
EvUleaea haid Insnfllofsiit 
Cat—^Prescott v Farquhar, 27 P2d 
390, 185 Cal App 469 
54 aj p 672 note 69 [c], [dj (2) 

59. Colo—dark v Dreyer, 48 P 
818. 9 Colo 458 

54 CJ p 672 note 76. 

60. HI—Jenkins v. Liahey, 216 HI 
App 618 

54 C.J p 672 note 71. 
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Bvideacs held insnflloleat 
Cal—Prescott v Farquhar, 27 P2d 
890 185 Cal App 469 
64 aj p 672 note 71 [b] 

61 Evidence held Insttflielent 
Tex.—Richey v Stanley, Civ App, 
88 SW2d 1104 

62. HI—Danford v WatkinSt 168 
KE 912 887 HI 222 
54 CJ p 672 note 72 
Evidence held snfltcient 
Me—Aircher v dSltna Casualty Co 
65 A2d 135 

54 CJ p 672 note 72 [b3, [d] (1) 
63 KH—Vaughan V U S Fidelity, 
eta, Co.. 217 NW 167, 66 ND 
272 

54 C J p 672 note 78 
Evidence held snfllolent 
SC—Maynard v Bank of Kershaw, 
198 SE. 188, 188 SC 160 
Tex.—OnwUer v Burtrum, CivApp, 
286 SW2d 157 
54 CJ p 672 note 78 [a] 

64. KJ>—Anderson v Phillips, 169 
NW 815, 40 ND 586 

65. Mont—Fergus Motor Co v. 
Schott 26 P 2d 865, 95 Mont 246 

66. Md.—Rowan v State, to Use of 
Grove. 191 A. 244, 172 Md. 190 

67 R.I—McGovern v Michael, 6 A. 
2d 709, 62 R.I. 486, modified on 
other grounds 9 A.2d 274, 68 RX 
464 

66 . R.I.—McGtovem V. mioAaai, su¬ 
pra. 
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In an action on a replevin bond, the value stated 
in the replevin affidavit,*9 m the writ of reple\mj® 
or in the replevin boiid,^! or the valuation of the 
officer who made the lev>,72 13 at least pnma facie 
widence of the \alue of the property , and sudi 
evidence, if uncontradicted, is sufficients^ So, also, 
m an action on a bond gi\en on the replevin of 
property held under an execution, the recital in the 
bond IS pnma facie evidence of the amount of the 
execution s* 

In some junsdictions plaintiff in repleiin, w’hen 
sued on the bond, is bound by the value stated in 
the affidavit,S5 m the bond,s® or in the wnt of re¬ 
plevin ,S7 but defendant in replevin who had no part 
in fixing the value of the property is not bound by 
the value named in plaintiff’s affida\it,S 8 bond,S9 m 
the wnt of replevin,*® or b> the value in a certificate 
•of appraisement*^ In other junsdictions it has 
been held that the recitals of value by plaintiff m 
replevm m the affidavit,** in the bond,** or in the 
wnt*^ will not estop him, when sued on his bond, 
from provmg the actual value of the property as of 
the particular time such value is to be measured. 

-§ 340 -Trial 

In an action on a replevin or redelivery bondf quea« 


tiona of law are for the court, and questions of fact 
should be submitted to the Jury under proper Instruc¬ 
tions from the court The verdict must conform to the 
eviderce, and should find the debt and the damage and 
the value of the property 

In an action on a replevin or redehvery bond 
quest ons of law are for the court,*® and questions 
of fact are for the jur>** or trial court sitting with¬ 
out a jurj’^*^ The case should not be withdrawn 
from the jury, and a verdict directed agamst a 
party as a matter of lawr, where such party has 
ntrod jced e\ idence suffiaent to sustain a verdict in 
h*s fa\or,*s but, comersely, if the e\ idence of the 
party is such that the court on motion would be 
Dourd to set aside a \ erdict m his favor, a directed 
verdxCt is proper ** WTiere there is an issue as to 
whether the sureues have comphed wnth a reqmre- 
ment to pay costs and damages, because none were 
assessed in the original repleim action, a motion 
for a directed verdict for the surety is properlj 
demed.*® 

htstructions The case should be submitted to the 
jury with correct and appropriate instructions.®^ 
The instructions must conform to the evidence®* 
and to the material issues,®* and must not assume 
facts m control ers>®^ or be based on a misstate¬ 
ment of facts,®* or be nusleading ®* 


89 lU—Ahrena v BUuss, 256 IIL 
App 420 

54 O.J p 672 note 76 
Recitals as prima facie evidence in 
replevin action see supra S 175 
70. Me—^Kimball v Thompson, 122 
A. 46, 123 Me. 116 

Pa.—Gibbs V Bartlett, 2 Watts & 
S 29 

71 R.I—Chemick v National Sure¬ 
ty Co, 148 A. 418, 50 R.I 419 
54 C J p 672 note 78 
Prbna fade evidence of maxket value 
R.L—^McGovern v Michael, 6 A.2d 
709, 62 RL 485, modified on oth¬ 
er grounds 9 A.2d 274 68 R.L 464 
VS. Miss—Coleman v Bowman, 99 
So 465, 185 Miss 187 
73. HL—Ahrens v Bihss, 256 DL 
App 420 

64 C.J p 678 note 81 
'*Such evidence is not h presump- 
-tlon but legal evidence which, though 
standing alone, is sufficient to sup¬ 
port a verdict or decision unless 
-overcome by competent and credible 
evidence.*'—McGk)vem v Michael, 6 
A.2d 709, 718, 62 R.L 485, modified 
on other grounds 9 A.2d 274, 68 R. 
I 464. 

*74, TlY —Roman v Stratton, 8 Bibb 
199 

76. OKU—Stiller v Atchison, T & S 
F R. Co, 124 P 595, 84 Old. 45 
64 C.J p 678 note 87 

78; JJ S —Washington Ice Co. v 


Webster, Ala. 8 SCt. 947, 125 US. 
426 81 LJSd. 799 
54 C J p 673 note 88 
77 Me.—^Tuck v Moses, 58 Me. 461 
78. Kan.—Walras Mfg Co v 
Quackenbudi, 276 P 806, 128 Kan 
216, rehearing denied 279 P 8, 128 
Kan. 474 

79 US—Washington Ice Co v 
Webster, Ala., 8 SCt 947, 125 U 

5 426, SlI^Eki. 799 
64 C J p 678 note 91 

80. Me.—Kimball v Thompson, 122 
A. 46, 128 Me. 116 

54 C J p 673 note 92 

81. Mass—Kafer v Harlow; 5 Allen 
848 

88 . Conn —Knight v Huber Inv 
Co, 182 A. 576, 104 Conn. 501 
Fla.—^Millsom v Demmon, 144 So 
832, 107 Fla. 206 
54 C.J p 678 note 84 

83. NJ—West V CaldweU, 28 NJ 
Law 736 

54 C J p 678 note 85 

84. Pa.—Gibbs v Bartlett 2 Watts 

6 S. 29 

85. NJ>—Anderson v Phillips, 169 

NW 815, 40 686 

54 OJ p 678 note 95 

86 . OkL—Universal Credit Co. v 
Ogbum, 49 P2d 617, 178 OkL 687 

54 C J p 678 note 96 

I The market value of personalty 
is to be ascertained by a court or 
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jury, in the exercise of sound discre¬ 
tion on proper evidence.—McGovern 
V Michael 6 A.2d 709, 63 R.L 485, 
modified on other grounds 9 A.2d 
274, 63 R.L 464 

87 Md.—Rowan v State, to Use of 
Grove, 191 A. 244, 172 Md. 190 

88. Okl—Dew v HofCman, 266 P 
1107, 130 Okl 347 

54 C J p 674 note 97 

89. Old—U S Fidelity etc., Co v 
Toder, 281 P 974, 189 OkL 256 

54 Cyj p 674 note 98 
Bvidenee hdld InsnflToieut for sab- 
■misston of cause to Jury—DuU v 
Johnson, MOw4.pp, 106 SW2d 504 
9a Me.—Archer v. MtjaA Casualty 
COn 65 A2d 185 

91. ND—Clark v Ellingson, 161 K 
W 199, 35 NJ) 546. 

64 aj p 674 note 4 
Zastruottons hSU enoaeoiis 
Kan.—Nlebauer v Bivins, 112 P2d 
118, 158 Kan. 455 
54CJ p 674 note 4 [b] 

99. Ill—Hermann v Haven, 258 HI 
App 67 

54 CJ p 674 note 5 

93. NC— "Daxla Bros. Co v Wal¬ 
lace 180 SB. 176, 190 NC. 543 

54 C J p 674 note 6 

94. NJ—Johnson v Mason, 56 A. 
137. 70 N JLaw 18 

195 NJ—Johnson v Mason, supra. 
^96. HL—OdeU T Eole, <5 lU. 187 
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Verdict In an action on a replcMn bond, the 
^e^dlct must conform to the e\idence^^ It should 
find the debt and the damage®^ and the \alue of the 
propertj If there is no substantial evidence to 
support the verdict, it must be set aside,^ but, where 
a verdict does substantial justice, and the part> 
against whom it is rendered show^ no ment, in¬ 
formality will not vitiate it - 

Reopening case Since a motion to reopen the 
case IS addressed to the sound judicial discretion of 
the trial court, it is properly denied a plamtiff at the 
dose of his evidence where the offer is not properly 
made,® or does not show that, if allowed, the evi¬ 
dence to be adduced would be suffiaent to support 
a recovery^ 

§ 341 -Judgment 

The Judgment In en action on a replevin or redellv- 
ery bond muct conform to statutory requirements and 
to the rules governing Judgments In oivll actions gen- 
erally 

In an action on a replevin bond, judgment can be 
rendered only in the form and manner, if any, pro¬ 
vided by statute,® the judgment on a statutory re¬ 
plevin bond should follow the statute and the terms 
of the bond.® In an action for damages for breach 
of the condition of the bond in the replevin suit, 
the judgment can be one for the recovery of dam¬ 
ages only,7 and need not be a judgment m the 
alternative for a return of the property or its 
value,® but, where the action is in claim and de- 
liv eiy, a judgment for a specific sum agamst defend¬ 


ant and the surety on the statutory replevy bond has 
been held erroneous as ignonng the alternative of 
the return of the property® The judgment has 
been limited to a recov ery of the value of property 
actually replevied,i® and in at least one junsdiction 
the judgment must show the value of each separate 
article Where defendant demurs and his demur¬ 
rer is overruled and he fails to obtain leave to plead, 
the judgment on the demurrer m such case is that 
plaintiff recover his debt and damages occasioned 
by detention thereof 

In an action on a redelivery bond, judgment 
agamst the sureties can be rendered only in the 
manner provided for by statute.^® In the absence 
of an agreement to the contrary, the judgment to 
be rendered agamst the sureties on the forthcommg 
bond of defendant m a replevm action is that they 
restore the property replevied or pay the value 
thereof, and, m addition, for costs and damages, if 
any 

A judgment against the sureties is not warranted 
where defendant’s bond is not m comphance with 
statute,^® but, where, m the absence of proof to 
the contrary, the bond shows that the property is 
retained by defendant, a judgment agamst him is 
justified!® The fact that defendant consented to 
judgment before maturity of the debt is no ground 
for complamt by his sureties and a consent judg¬ 
ment cannot be set aside as fraudulent at the m- 
stance of the sureties by motion m the same cause, 
but only m a separate action.!® Where the aggre¬ 
gate sums covered by the replevy bond exceed the 


97. m ^Jenkins v Laiiey, 216 HI 
App 613 

54 CJ* p 674 note 11. 

98. m—Odell T Hole^ 25 HI. 204 

99m Tex.—Talcott v Rose, dvApp, 
64 SW 1009 —Ideyers v Bloon, 50 
SVT 217, 20 Tex.CivApp 564 

1- XD—Anderson v FhUllps, 169 
815. 40 XJ) 586 

8. HL—Bates v Williams. 48 HL 
494. 

3. IlL—Strasslielm v Perfect Bliilt- 
Ung MIUs, 171 lUJVpp 601. 

54 CJ p 674 note 1. 

4. Ill—Strassheim v Perfect Knit¬ 
ting Mills, supra. 

5. Tex.—American Mortgage Corp 
V Samuell, 108 aW2d 198, 180 
Tex. 107 

54 CJ p 674 note 18 
IkMt bond 

On a motion to ba'ie execution on 
a lost replevin bond, the Judgment 
must conform to the statute author¬ 
izing the proceeding —Parrow v 
Orsar, 2 Duv., Ky., 26L 


Xadgment held proper la ooa* 
fozaiity with statute 
Miss—Otts finance Co v MyerSi 
152 So 834. 169 Miss 407 

9 XC—Boyd V Walters, 160 SE. 
451 201 KC 878 

Su mm ary judgment see supra 5 824 

7. Minn—^Plankerton v Continental 
Casualty Co, 280 NW 464, 180 
Minn. 168 

8. Mfnn . - P lankerton v Continental 
I Casualty Co., supra. 

9. XC—^Boyd V Walters, 160 S.S. 
451 201 NC 878 

10 Miss—Hill V Petty, 71 So 910, 
111 Misa 665 

Where property replevied Is mot 
forlhooming to abide court’s deci¬ 
sion because it has been sold, court 
can only render judgment on bond 
for value thereof—Hunter v B B 
Porter, Inc, Tex.Clv.App, 81 SW2d 
774. 

11, Tex.—Foster v First Xat 
CivAipp, 70 SW2d 764—.Johnson 
V Whitaker, CivA^pp., 60 S.W2d 
848 

54 OJ p 674 note 28, 


Spedflcation of value of sequester¬ 
ed property see the C J S title Se¬ 
questration S 16 also 67 CUT p 
241 note 82-^ 242 note 48 

Bevendbls error 

Tex.—Pulpan v State Nat. TtoT^v of 
liovelady, Tex., Civ App, 71 SW 
2d 864 

!8- m.—Bates v. Williams, 48 HL 
494 

18. Mo—Baldwin v Dillon, 80 Mo 
429 

54 CJ p 676 note 26 

14. Misa—Federal Credit Co v 
Rogers. 148 So 858, 166 Misa 569 

Sureties* consent to judgment see 
Judgments 9 177 

IS Mlss^—Fenn v Harrington. 64 
Misa 783 

18 . Misa—Fenn v Harrington, su¬ 
pra. 

17. NC—McDonald v McBryde, 28 
SJBL 108. 117 NC 126 

la N C—McDonald v. McBryde, su¬ 
pra. 
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penalty of the bond, the failure of the decree to limit 
the execution of the forfeited bond against the prin¬ 
cipal and sureties to the penalty of the bond is 
error 

Conformity to pleadings and issues The judg¬ 
ment must conform to the issues in the case-® and 
to the pleadings,®! and the relief awarded b> a 
judgment is limited to the conditions of the bond®® 
and to the relief sought by the pleadings 

Parttes The judgment must be in favor of the 
obligee on the bond,®* but, where statutory provi¬ 
sions permit a person m a representative capacity 
to sue either individually or representatively, a judg¬ 
ment for plaintiff individually is not erroneous®^ 
Plamtiff IS entitled to judgment against as many as 
are legally hable on the bond,®® and, where a per¬ 
son in a representative capaaty signs the bond as 
an individual, judgment may be entered agamst 
him mdividually ®7 

Judgment by confession. In the absence of a 
statute or rule of public policy prohibitmg it, a sher¬ 
iff may take a bond, voluntarily offered him, con¬ 
taining a warrant to confess judgment®® Judg¬ 
ment on a replevin bond, with warrant to confess 
judgment, may be confessed after verdict m the 
replevin suit and before £nal judgment is entered 


thereon®® However, the confession of judgment 
IS merely cautionary, and plaintiff has no right to 
entorce it unless there has been some breach of the 
condition of the bond, and then only to the amount 
of damages which he has suffered b> reason of such 
breach ®® 

§ 342 -Execution and Enforcement 

In an action on a replevin bond, execution of Judg¬ 
ment for plaintiff can Issue only for as much of the pen¬ 
alty as is due for tne breach proved 

In an action on a repleiin bond, judgment for 
plaintiff must be for the penalty of the bond, but 
execution can issue on]> for as much thereof as is 
due for the breach proved.®! It has been held that 
execution should issue in the name of the obligee, al¬ 
though the bond has been assigned.®® Under at 
least one statute the jury, on finding a breach of 
the bond, are to determme for what amount execu¬ 
tion should issue.®® 

§ 343. -Review 

In an appeal In an action on a replevin bond a re¬ 
versal of the Judgment cannot be had for harmless error, 
or fbr errors which were not called to the attention of 
the trial court. 

In an appeal m an action on a replevm bond, 
if the verdict is agamst the weight of evidence, the 


19 Ala.—Osxrett r Moody, 178 So 
504, 234 Ala. 118 

99. Ark.—Barnett v Henry, 202 S. 

W 707. 188 Ark. 581 
JWdgueat keld proper 
Han—^Fersruaon v Petersime Incu¬ 
bator Co., 78 P2d 1026, 146 Kan. 
815 

91. Tex.—Butler v Nall, Civ.App, 
86 SW2d 807, affirmed, Com.App j 
Nail V Compton, 55 SW2d 1028 
99. Tex^—LAnn Bros. Motor Co v | 
Williams, CivApp, 298 SW 658 

93. Iowa.—McGinnis v Hart, 6 Iowa 
204 

Tex.—Monday v. Vance, Glv.App, 
51 SW 846 

94. Okl—IT S Fidelity, etc., Oo v 
Toder, 281 P 974. 189 OkL 256 

54 CJ p 675 note 33 
*Tt was fundamental error 
to give Judgment on the bond In fa¬ 
vor of one not a party to the bond 
nor for whose benefit the bond pur¬ 
ported to have been made.**—^Butler 
V Nall, Tex.ClvJLpp, 86 SW2d 
807, 811, affirmed Nall ▼ Compton, 
CoulApp.. 55 SW2d 1028 
Jodgmant should ha In favor of of- 
lloar having possession of property 
when replevied—Bryant v Godfrey, 
FUl, 40 So 2d 888 

Adflltloual defendant owner of prop¬ 
erty 

Wliere, In replevin action, court 


found that additional defendant, 
made party on application of origi¬ 
nal defendant, was owner of prop¬ 
erty, court had Jurisdiction to ren¬ 
der Judgment against surety in favor 
of additional defendant, where he 
elected to take value of property as 
fixed by court.—Shaw v A1 Naish 
Moving & Storage Co., 9 NE.2d 800, 
55 Ohio App 211. 

95, Iowa.—Oliver v. Townsend, 16 

Iowa 430 

96. Mo—Alexander v. Lydlck, 80 

Mo 841 

54 C J p 675 note 85 
Sureties 

(1) A surety, when it signs a re¬ 
plevin bond. In effect consents that 
a Judgment entered against the prin¬ 
cipal In replevin may also be entered 
against the surety—Dykstra v Hart¬ 
ford Accident & Indemnity Co., 280 
NW 824, 228 Wis 269 

(2) No pleading Is necessary to 
authorize Judgment agrainst sureties 
on a replevin bond, where Judgment 
goes against their principaL—Lind¬ 
sey V Williams, Tex.CivJLpp., 228 S. 
W 2d 248 

(8) Where a defendant, after giv¬ 
ing a redelivery bond whicfii proves 
insufficient in amount, executes an 
additional bond, with a different 
surety, plaintiff may have Judgment 
against the surety on the first bond. 
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although he has not made the ad¬ 
ministrator of the surety on the ad¬ 
ditional bond a party to the action.— 
Smith V Wliitten, 28 S K 820, 117 N 
C 889 

(4) In eotion to recover possession 
of personalty conveyed by mortgage 
to plaintiff wherein defendants filed 
replevin bond, plaintiff is entitled to 
Judgment against sureties on bond 
according to its terms, to be re¬ 
covered In original action, since sure¬ 
ties within limits of their obligation, 
are considered parties of record and 
defendants their principals.—Si>elght 
Box & Panel Co v Ipock, 8 S.K.2d 
243, 217 Na 875 

97 Iowa.—Oliver v, Townsend, 16 
Iowa 480 

9a Pa.—Clark v Morss, 21 A. 802, 
142 Pa. 311 

99 Fa^—Clark v Morss, supra. 

sa Pa.—^Lewls v Bonnert, 12 Pa. 
Co 866 

81 Mass —Wright v Quirk, 105 
Mass 44 

54 C J p 675 note 42 

sa Ky—Jones v Powell, 5 Lltt. 
290 

54 C J P 676 note 4a 

88, Mass —^Maguire v Fan-Ameri¬ 
can Amusement Co., 97 NR 142, 
211 Mass 22 
54 C.J P 675 note 44. 
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judgment thereon will be reversed,®^ but reversal 
of a judgment cannot be had for harmless error, 35 
or for errors which were not called to the attention 
of the tnal court 3® Instructions will be assumed to 
have been pertinent vhere nothing is shown to the 
contrary 3" hc’-e the judgment is erroneous lor 
failure to find the \aide oi eacr article replevied, 


but the evidence in the record is sufficient to show 
the value of each article, the appellate court has 
power to retorm the judgment 38 Likewise, where 
judgment is rendered in damages for a greater 
amount than the ad damnum laid m the declaration, 
the appellate court may permit the judgment to be 
amended by remitting the excess 39 


BEPIzBVY The term is defined m Keplevm § 1. 
Replevy bonds are treated generally in Replevin §§ 
103-109, see, also, Attachment §§ 305-^17 

RRPLIOA. A duxfiieate executed by the artist him¬ 
self and regarded equally with the first as an orig¬ 
inal^ 

REPUOATIO In the civil law and old English 
pleading, plaintiffs answer to defendant’s exception 
or plei^ corresponding with and giving name to the 
rephcation m modem pleading.3 

REPLIOATION or REPLY See Pleading §§ 184- 
200, Equity §§ 361-369; Admiralty § 12^, and 
Federal Courts § 12S e. For other particular ap- 
phcations and specific uses of the term consult the 
Desenptive-Word Index. 

REPONE In Scotch practice, to replace; to re¬ 
store to a former state or nght.3 

REPORT. As a noun the word 'hreport” is defined 
as meaning an account brought baek,^ an account 
or statement of the results of examination or m- 
quuy made by request or direction,® also, a tale 
earned, a story cireulated, hence rumor or com¬ 
mon fame, hearsay ® It is also defined as meaning 
the mechanical reprodnetion of what actually took 
placed 

As a verb, ^port" is defined as meaning to give 

ati Ky—Alves v Humphrey, 69 8 
W 1080, 24 Kyli. 764 
54 GU p 676 note 48. 

3S. Ind.—Rlnaaenbera v Hartman, 

24 HE. 987,124 Ind. 186 
38. lowa^—CrUl v JelCrey, 64 NW 
625, 95 Iowa 684. 

37. lowar-UcQixmla v. Hart, 6 Iowa 
204 

88. Ter.—Cummings v Hasterson, 

98 S.W 500, 42 Ter.Clv«app 549 
89; HL—Hunter v Sherman, 8 HL 
689 

Neh.—Kaufman r. Weasel, 15 NW 
219. 14 Neh. 161. 

1. US.—U S. T Twenty-five Ple- 
turea, DCNT, 260 F 851, 854. 

54 GU p 676 note 4. 


an account of, to relate, to tell,8 and it has been 
said that to report means to convey or disseminate 
mfonuation,® and as long as the desired information 
is locked up m one’s breast and not disclosed it is 
not a report, since that which is not made known is 
not reported.^® 

^'Report” has been held eqmvalent to, or synony¬ 
mous with, "award” see 7 GJS p 1311 note 58, 
‘ffinding” see 36 OJS p 767 note 71, ^'hearsay’^ 
see 39 C J* S p 876 note 24, and "rumor 

Matters relating to the publication of judicial 
decisions for general circulation are discussed in 
Reports § 1 et seq Reports of referees, commis¬ 
sioners, masters, and the like, to whom issues and 
questions have been referred by the court for 
judicial examination and determination, are treated 
in References §§ 111-219, Equity §§ 539-562, Ad- 
miralty §§ 153-156, and Federal Courts § 139 b. 

Reports by commissioners ox viewers in proceed¬ 
ings to establish highways, see Highways §§ 62, 63, 
and in proceedings to condemn property see Eminent 
Domain §§ 299-318 Reports by officers appointed 
by the court to conduct a sale of property, as a 
basis for further action by the court, see Judicial 
Sales § 24. For other pextieular applications and 
spemfio uses of the term consult the Descnptive- 
Word Index. 

Phrases employing the word ^freport” are set out 
m the note.13 

Mont—state v Vetteroi 248 P. 179,. 
188. 76 Mont 574. 

UL FbnuMS 

(1) *'New£q;>aper report*’ see 66 CL 
JS. p 21 note 25 

(2) ’’Report of committee” defined 
see 15 C.J S p 586 note 80 

(8) “Report office” was a depart¬ 
ment of tile English court of chan¬ 
cery—Black LkD 

(4) “The Reports.** The name- 
given, par excellence, to liord Coke's 
Reports, from 14 Ells, to 18 Jac. L 
which are cited as * Rep ” or "Coke.*** 
They are divided into thirteen parts, 
and the modem editions are in six 
volumes, including the Index.—'R lftc k 
Ii.D 


8. Bladk I»J>. 

3. Black Ii.D 

4L Tex.—McDoel ▼ Jordan, Civ 
App, 151 SW 1178, 1179 
8. Colo—Gillette v Peabody. 76 P 
18, 20, 19 Colo App 856 
6L Tex.—McDoel v Jordan, Civ.App. 
151 SW 1178, 1179 

7. NT—Jones v. Press Pub Co.. 
19 NTS 8, 5, 61 NTSuper 207 

8. USw—Bowles V Jung, DCLCaL. 
57 F Supp 701, 706 

8. -Tex.—lAghtfoot V State, 80 S 
W2d 984. 986, 128 Tex.Cr. 281 
10. Tex^—Ughtfoot V State, supra. 

UU Mo—State v Culler, 82 Mo. 628, 
687. 
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EEPOBTEB. Li legal tenninology, a person who In newspaper terminology, a person employed in 
reports the decisions on questions of law in the reporting proceedings of courts, public meetings, 
cases adjudged in the courts of law and equity as legislative assemblies, and other services of a kin- 
stated in BexK)rt& §§ 9-13. dred character tor the newspaper.^^ 

(6) other phrases as to which been found see 54 OJ. p 67T notes!IS. X.T.—Harris v. K^orveU, 1 Abb. 
more recent adjudications have not 18-2a XCas. 127, 13L 

154 C.J. p 677 note 26* 
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This Tide includes publications of judicial decisions for general circulation, right to publish or con¬ 
trol pubhcation of such decisions m general, constitutional and statutory provisions relating to such pub¬ 
lication, public oflScers charged with the preparation and publication of such reports, and their rights, 
powers, and duties, and contracts for the publication and sale of such reports, and nghts and liabilities 
arising therefrom 


Matters not In this Title, treated elsewhere In this work, see DesexIpttTe-Wosd XndeK 

Analysts 


§ 1 Definition—^p 254 

2 Nature and contents—p 254 

3 Printing, sale, and distribution—^p 255 

4 -Contracts—^p 255 

5 -Assignment of contract—p 257 

6 -Expenses of publication—p257 

7 -Fixing price—^p257 

8 -Furnishing copies—p 257 

9 Reporters—^p 258 

10 -Nature of office—p258 

11 -Appointment and removal—258 

12 -Rights and duties—^p258 

13 -Compensabon—p 259 

See also descriptive word index in the back of thii^ Volume 


§ 1 Definition 

Reports are collections of the authoritative exposi¬ 
tions of the law by the reoularly constituted judicial tri¬ 
bunals supplemented and arranged by an officer called 
the court reporter 

Reoorts are collecbons of the authontabve ex¬ 
positions of the law b}* the regularly consbtuted 
judicial tribunals supplemented and arranged by 
an officer called the court reporter ^ Provisions in 
\arious state const tubons as to "department re¬ 
ports” do not apph to reports of judiaal deasions * 

§ 2. Nature and Contents 

A complete report of a decided case usually Includes 
the syllabus or headnote, the names of the respective 
counsel, the sUtement of the case, and the opinion of 
the court. 


A complete report of a decided case usually in¬ 
cludes the syllabus or headnote,^ the names of 
the respecbve counsel,^ and somebmes their argu¬ 
ments,5 the statement of the case,® either embodied 
in the opinion^ or preceding it,® and the opinion 
of the court® The appellate court will not order 
the opinion of the lower court to be set out in 
the report of the case where the opinion, although 
it is contained m the bnef of counsel, is not in¬ 
cluded m the transcnpt as required by the rules 
of pracbce 

Each volume of reports usually consists, m ad- 
dibon to the reported cases, of a btle page,ii of 
a statement of the entry of copjmght,!® of a hst 
of the judges composing the court,i® of a table of 


1. vs —Banks v West Pub Oo^ C. 

C MlnzL 27 F 50 
54 C J p 678 note 1. 
a. Colo —<3-iIlette v Peabody, 75 P 
18, 19 Colo^4pp 856 
8. US—Callaghan \ Myers, HL 9 
set 177, 128 US 617, 82 I<.BkL 
547 

54 CUT p 679 note 15 

Xature^ constructioa, and effect of 


syllabus or headnote see Courts 
9 224 

4. US —Callaghan v Myers, supra. 

5. US —Callaghan v Myers, supra. 
64 C J p 679 note 19 

6. US —dallaghan v Myers, supra. 
54 C J p 679 note 16 

7. US — Ca . naghan v Myers, supra. 

8. UjS—C allaghan v Myers, supra. 
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9 US—Callaghan v Myers, supra. 
54 C J p 679 note 21. 

10 Ala.—Vaughan v McCartney, 
115 So 80, 217 Ala. 108 

11. U S —Callaghan v Myers, HI 
9 set 177, 128 US 617, 82 L.Bd. 
547 

12. U S —Callaghan v Myers, supra. 
18. U S —Cal]agha.n v Myers, supra. 
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cases reported m the volume^^ arranged in alpha¬ 
betical order,15 and of an index, arranged alpha¬ 
betically,i® to all subjects judicially considered,i^ 
consisting substantially of a reproduction of the 
headnotes of the cases reportedly In addtion it 
may and frequently does contain appropriate foot¬ 
notes 15 

§ 3 Printing, Sale, and Distribution 

While the state has the right to control the printing, 
publication, sale, and distribution of the reports of the 
decisions of Its courts In their official form, it cannot re¬ 
strict the right of any citizen to make and sell these re¬ 
ports where they have been already published and are 
not copyrighted 

The prmtmg of reports by a state is a part of 
its public prmtmg,55 and while the state has the 
right to provide for and control the pnntmg, pub¬ 
lication, sale, and distribution of the reports of 
the decisions of its courts m their official fonn,5^ 
it cannot restrict the right of any atizen to make 
and sell these reports where they have been already 
published and are not copynghted.55 The pnntmg 
of reports is not embraced m constitutional provi¬ 
sions and reqmrements as to ^'pnntmg for the ju- 
diaal and other departments,’’58 nor does the phrase 
‘‘other pnntmg and bmdmg*‘ include them.5^ 


Under a constitutional provision requinng the 
judges of the supreme court to file with the secre¬ 
tary of state concise written statements of the de¬ 
cisions made at that term, the supreme court may 
supervise and edit any legally authonzed epitome, 
digest, annotation, or codification of wntten opin- 
ions,55 and it may contract for stationeiy neces¬ 
sary for the preparation of opmions 5® 

§ 4 -Contracts 

There must be a compliance with constitutional or 
statutory provisions authorizing contracts for the print¬ 
ing, publication, sale, and distribution of official reports 
In construing such contracts, the general rules relating 
to the construction of contracts apply 

Generally, contracts for the printing, publication, 
sale, and distribution of official reports are au¬ 
thorized by constitutional or statutory provisions,*7 
which must be complied with ,58 and the duty of 
making such contracts de\ohes on certain designat¬ 
ed officials 55 In some jurisdictions constitutional 
or statutory prolusions ivhich relate generally to 
the prmtmg of matter for the departments of the 
state government have been held to appl> to con¬ 
tracts for the pnntmg of court reports,®^ but in 
other junsdictions such constitutional or statu¬ 
tory provisions have been held not so to apply 5^ 


14i us —Uallaghan v Myers, supra. 

ConzL—Gould V Banks, 2 A. 886 58 
Conn. 415. 55 Ain.B. 148 

15. US —Callaahan v Myers, HI 9 
S Ct 177, 128 U S 617, 645, 32 L Ed. 
547 

16L US —Callaghan v Myers, supra. 

17 Conn.—Gtould v Banks. 2 A. 886, 
58 Conn. 415 55 Ain.R. 148 

54 C J p 679 note 8 

18. US—Callaghan v Myers, lit, 
9 set. 177, 128 US 617, 82 LuEd. 
547 

19 Conn—Gould v Banks, 2 A. 886, 
58 Conn. 415, 55 AmR. 148 

sa N C —^In re Printing of Supreme 
Court Reports, 70 S E. 620, 168 N C 
649 

81. Conn.—Peck v Hooker 28 A. 
741 61 Conn. 418 29 Ain.S R. 215 

54 CJ p 679 note 24 

PemlssioiL to pahUSh opinions in 
law Journal 

Pa.—In re Berks County Law Jour¬ 
nal, Com PI, 86 Berks 215 

88. Neb—State v State Journal Co., 
110 N W 768, 77 Neb 752, 9 Ii.RJL, 
NS. 174 

Granting of special or exclusive 
privilege to publish statutes or re¬ 
ports of Judicial decisions see 
Monopolies S 9 

88. Mich.—People v State Auditors, 
4 NW 274, 42 Mich. 422. 


84. Colo—GUlette v Peabody, 75 
P 18 19 ColoJLpp 856 
88. Or—Woodward v Pearson, 108 
P 2d 787, 165 Or 40 

88. Or—Woodward v Pearson, su¬ 
pra. 

87 Md.—Curlander v King, 77 A. 

60 112 Md 518 
54 C J p 679 note 29 
Contract for state printing generally 
see the C J S title States 9 114, 
also 59 C J p 175 notes 49-^4 
Bepeal by impUoatfon 
A statute which covers every de¬ 
tail relatUe to the publication of 
supreme court reports will not be 
held to be repealed by implication 
by a statute which relates solely to 
the matter of giving preference to 
state labor In the printing and bind¬ 
ing of such reports—State ex rel 
Helena Allied Printing Council v 
Mitchell. 74 P2d 417, 105 Mont. 886 

88. Ark.—Ellison v Oliver. 227 S W 
586, 147 Ark. 252 
Mich.—People v State Auditors; 4 N 
W 274, 42 Mich. 422 
Bivalldlty of oontvaot 
Where the contract does not com¬ 
ply with the statute it is invalid 
and should not be certified by the 
auditor—^In re Thompson, 27 Hawaii 
22L 

89 Ark—^Ellison v Oliver, 227 S.W 
686 147 Ark. 252 
64 aJ p 679 note 80 
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Supseane Oonzt 

(1) Under some constitutional or 
statutory provisions the supreme 
court may make a contract for the 
printing of its reporta—In re Print¬ 
ing of Supreme Ct. Reports, 70 SE. 
620 158 Na 649—54 OJ p 679 note 
80 [a] 

(2) In considering and awarding 
contract for publication of supreme 
court reports, members of supreme 
court act not as a court but as a 
board of awards, and in the capacity 
of a board of awards are subject to 
statutes relating to public boards of 
like nature —State ex reL Helena Al¬ 
lied Printing ConneU v. Mitchell, 74 
P2d 417, 105 Mont 826 

sa Ark.—Ellison v Oliver, 227 aw. 
586, 147 Ark. 252—Hodges v Law¬ 
yers' Co-op Pub. Co., 164 S W. 
294, 111 Ark. 571. 

8L NJ—Gann Law Books v Fer- 
ber, 66 A.2d 192, 8 NJJSuper 286 
PziatlBg of ^ws" 

Constitutional provision reaulting 
certain contracts, including those for 
printing and binding and distribution 
of “laws," to be approved by gov¬ 
ernor and state treasurer is inap¬ 
plicable to publication of supreme 
court reports, since word “laws' as 
used therein means session laws or 
statutes enacted by the assembly and 
not decisions of court—State ex reL 
Helena Allied Printing Council v 
Mitchell, 74 P2d 417, 106 Mont 826 
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Unless prohibited by constitution or statute,^^ 
state o£Fcers, in making^ such contracts, may im¬ 
pose conditions,S3 not named m the statute,3^ on the 
publisher, and may make provision that on failure 
to obser^e them the publisher will be kaole for 
fixed sumsSo to the state®® and to the persons m- 
jured WTiere the contract pro^ndes for a bonus 
for prompt work the court wnU have no reluctance 
in enforcing the proMSions for reaucmg paj*ment 
m the e\ent of delay 3® A contract made b 3 a 
reporter for the publication of the reports report¬ 
ed hy him for a period as long as his term of office 
has been held not to be unreasonable m length of 
time 3® 

Ma finer of making contract Contracts for the 
printing of reports must be made m the manner 
prescribed by law Where the constitution or a 
statute so provides, the ofiacers must advertise for, 
recei\e, and consider proposals for the pnntii^ 
and publishing before making the contracts there¬ 
for,^! and the notice for bids should mform the 
bidders at what time the bids will be opened and 
examined^® in order that they may be present^® 
and see that there is a compliance with the law 
allotting the contract to the lowest bidder Un¬ 
less there is an imperative provision to that effect,^® 
the contract need not necessarily be aivarded to 
the lowest bidder,*^® smee such ofiiaals have a 


discretion confided to them®^ which, in the absence 
of frauds® or abuse,®® is not subject to control by 
the courts ®® A bid by a pubhsher, m order to be 
entitled to consideration, must conform to the 
specifications m the proposal®! A proposal m a 
bid m response to advertisement for bids to print 
reports is not vitiated by a statement therem that 
the work will be done withm the state and by a cer¬ 
tain class of persons ®3 

Const) uction The general rules relating to the 
construction of contracts apply ®3 Accordingly, 
a contract ^rovidmg for the publication of reports 
must be constnied m view of the statutes®® and 
legislative resolutions®® relating to the matter 
Where a contract is for a definite time, the contrac¬ 
tors have a right to complete any volume on the 
publication of which they have entered in good 
faith®® previous to termination of the contract,®^ 
and the fact that a suffiaent number of opinions 
had not been delivered to complete the volume will 
not defeat such right®® The law will not imply 
an agreement on die part of a publisher not to 
manufacture and sell volumes of reports contaimng 
uncopymghted literary matter on its own account, 
there being no such limitation in the contract be¬ 
tween the parties,®® but it will imply an agreement 
not to use the properly of the state for any pur¬ 
pose other than that contemplated in the contract®® 


3S. Mich.—People v State Auditors, 
4 XTV 274, 42 Mich. 422. 

54 QJ p 680 note 81 

38. XT—Little V Bonin, 85 XT 
253 

54"cJ‘ p 680 note 32 
Sutj to fiBZBiSh copies of old re ports 
Statute providing for publication 
of supreme court reports iras not un¬ 
constitutional b> reason of fact that 
it required publisher to asrree to 
furnish copies of any old reports, 
as against contention that only pub¬ 
lishing company which had previous¬ 
ly published reports was able to 
comply with such prov-islon of stat¬ 
ute and that effect thereof was to 
graxit exclusive privilege and create 
monopoly—State ex rel Helena Al¬ 
lied Printing Council v Mitchell, 74 
P2d 417, 105 Mont 826 

34. XT—People v Carr, 28 XTa 
112. 5 SUvSup 804. 

35. XT—Little V. Banhs^ 85 XT 
258. 

54 GJ p 680 note 84. 

38. XT—Little V Banks, supra. 
Xhuaages for delay 
The Inconvenience occasioned the 
bench, the bar and the public gener¬ 
ally by any delay In publishing the 
bound volumes of the superior court 
reports Is of sufficient public con-; 


cem to justify the Insertion in the 
contract for the publishing of such 
reports of a clause providing for 
liquidated damages for delay — 
Commonwealth v Telegraph Press 
62 Pa.Dist & Co 828, 59 Dauph.Co 
102 

37 XT—Little V Banks, 85 NT 
258 

51 G J p 680 note 86 

38 Pa.—Commonwealth v Tdegraph 
Press, 62 Pa.Dl8t.&Co 828, 69 
Dauph.Co 102 

38 XT—Banks v Hun, 47 NTS 
188, 20 AppDiv 501 
40. Ark.—Bllison v Oliver, 227 & 
W 586, 147 Ark. 252 
4L Ark.—Ellison v Oliver, supra. 
48. Mich.—People v State Auditors, 
4 XW 274. 42 Micb, 422 
48. Mich.—People v State Auditors, 
supra. 

44. Mieh.—People v State Auditors, 
supra. 

48. Ark.—Hodges v Lawyers' Co-op 
Pub Co.. 164 8.W 294, 111 Ark. 
571 

54 GJ p 680 note 4L 
48- XJ—Gann Law Books v Per- 
ber, 66 A.2d 192, 2 XJ Super 236 
54 GJ p 680 note 42 
417 Colo—Kimette v Peabody, 76 P 
18,19 ColoJkpp 856 
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NT—People v Carr, 28 NTS 112, 
5 SllvSup 802 

48. Colo—Gillette v Peabody, 75 P 
18. 19 C 0 I 0 A.PP 856 

40. NT—^People v Carr, 28 NTS 
112, 5 SUv Sup 802 

5a Colo—Gillette v Peabody, 75 P 
18, 19 Colo App 856 

NT—People v Carr, 28 NTS 112, 
5 SUv Sup 802 

5L Mont—State ex reL Helena Al¬ 
lied Printing Council v Mitchell, 74 
P 2d 417, 105 Mont 826. 

68. Colo—Gillette v Peabody, 76 P 
18, 19 Colo App 856 

54 GJ p 680 note 47 

5a Wash.—State v Price, 42 P 120, 
12 Wash. 668. 

64 GJ p 680 note 48 

64. Ohio —Banks v. Bs Witt 42 
Ohio St 263 

sa Ohio—^Banks v De Witt supra. 

58 Ohio—Banks v. Be Witt su¬ 
pra. 

67 Ohio—Banks v Be Witt supra. 

5a Ohio—^Banks v Be Witt supra. 

Bdm Neb —State v State Journal Co 
110 N W 768, 77 Neb 762, 9 LJtA.. 
NS., 174. 

sa Neb —State v State Journal Co, 
supra. 

64 GJ p 680 note 56. 
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Where the contract provides that the publisher 
shall suppV the volumes to law-book sellers, on 
application, in quantities not exceeding one hundred 
copies to each applicant, the applicant may fix the 
number of volumes to the amount of one hundred 
copies^^ and the publisher, if he chooses, may 
dehver a larger number if applied for,®2 but where 
such contract is for a fixed period of time the 
publisher is required to keep the books on hand 
only dunng such penod and for such a reasonable 
time thereafter as is necessary to finish volumes 
not completed at the expiration of the contract®^ 
The contract with a prmter to print and manu¬ 
facture for the state volumes of reports, and to 
make plates which shall become the property of 
the state, has been held not to constitute the prmt¬ 
er the agent of the state m the publishing busi¬ 
ness,®* nor IS the state a party to the individual 
contract made by the official reporter for the pub¬ 
lication of such reports where he is to derive his 
compensation from the sale of books to the state 
at a certain pnee ®® 

§ 5 -Assignment of Contract 

A contract by a publlaher to print and bind for the 
atate volumes of the state reports may be assigned by 
the publisher with the acquiescence of the state 

A contract by a publisher to pnnt and bmd for 
the state volumes of the state reports may be as¬ 
signed by the pubbsher®® with the acquiescence of 
the state,®^ and such an assignment will vest m the 
assignee all the rights®® and subject him to all the 
liabilities®® of the ongmal contractor 

§ 6 -Expenses of Pubheation 

The expenses of publication may be borne wholly or 
In part either by the state or the state reporter 

The esqienses of publication may be borne whol- 
ly70 or in part^t either by the stated® or the state 
reporter 7® Where the publisher of reports is re¬ 
quired to furnish copies for the use of the state and 

ei. ITT—Xdttle V Banks, 86 NT 
258 

62. NT—Xiittle V Banka, supra. 

63. NT—Utile V Banka, 29 NTS 
87. 77 Hun 511, affirmed 46 NJBL 
1149, 151 NT 669 

66i Neb —State v State Journal Co. 

110 NW 768, 77 Neb 762. 9 L.ILA.. 

NS. 174 

6B. NT—Banka v Hun. 47 NTS 
198, 20 AppJDlv 501. 

66. Ohio —Banka v De Witt, 42 
C»iio St. 268 

67. Ohio —Banks v De Witt, supra. 

63. Ohio—Banks v De Witt; supra. 

62. Ohio—Banks v De Witt, supra. 
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also keep them on hand so as to supply the legal 
profession, the state to pay the actual cost of the 
volumes it receives plus a commission, such publish¬ 
er ma\ stereotype all the volumes he prepares^* 
and the state must pa 3 ' a part of the expense there¬ 
for, proportionate to the number of volumes it re- 
cenes.^® If a statute requires the publisher to pay 
for the sendees of a reporter, the state must also 
paj a proportionate part of this expense under such 
a contract^® 

§ 7 -Fixiiig Price 

The legislature of the state has the right to prescribe 
the maximum price which the reporter may charge per 
volume for the reports. 

The legislature of the state has the right to pre¬ 
scribe the maximum pnee which the reporter may 
charge per volume for the reports ,77 the legisla¬ 
ture also has the right to designate the pnee which 
any person may charge per volume for them,78 
and only the maximum amount prescribed by the 
statutes can be recovered,7® although the buyer con¬ 
tracted with a private mdividual to pay a higher 
pnee therefor®® Where a statute fixes the num¬ 
ber of volumes which the reporter is obliged to 
pnnt and establishes the maximum pnee he maj 
charge per volume therefor, if he publishes a great¬ 
er number, such additional volumes are his prop¬ 
erty,®^ but he may charge therefor no more than 
the pnee presenbed by statute,®® and such stat¬ 
utes are not unconstitutional,®® as depnving one 
person of his property and bestowing it on an¬ 
other®* Where a contract has been made by the 
reporter for tiie publi^ng of the reports, a sub¬ 
sequent statute reducing the pnee to be charged for 
them is unconstitutional®® as impainng the obhga- 
tion of contracts ®® 

§ 8 —^ Furnishing Copies 

The publisher may be required by statute or contract 
to fumlah a certain number of copies of the reports for 

NT—Banks v Hun, 47 NTJS 198. 
20 AppJMv 601. 

7a Ittd.—WeUlna V Merrill. 52 Ind. 
850 

79 Ind.—WTelllnx v Merrill, supra, 
sa Ind.—iWellina v Merrill, eupra. 
81. Ind.—Black v Merrill, 51 Ind. 
32. 

Right of reporter to copyright see 
Copyright and Literary Property 9 
62 

as. Ind.—Black v Merrill, supra, 
sa Ind.—Black v. Meirill. supra. 
84. Ind.—^Black v Merrill, eupra. 
sa NT—Banks v Him, 47 NTa 
198, 20 APPJ>1v. 501 
sa N.T—Banks v Hun, supra. 


7a Mich.—People v State Auditors, 
4 NW 274. 42 Mich. 432 

71. Mich.—People v Sate Auditors, 
eupra. 

7a Mich.—People v State Auditors, 
supra. 

54 CJ p 681 note 72. 

7a Mich.—People v State Auditors, 
supra. 

54 aJ p 681 note 78 

74L Mo—State v McGrath^ 60 Mo 
586 

7a Mo—State v McGrath, supra. 

7a Mo—State v McGrath, supra. 

77. Ind.—Blade v. Merrill, 51 Ind. 
82. 
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th« use of the state In accordance with statutory pro¬ 
visions the distribution of the reports may be committed 
to a particular official 

The publisher may be required by statute or 
contract to furnish a certain number of copies of 
the reports for the use of the state,*7 at a stipulat¬ 
ed pnce per \olume®8 In accordance wth statu¬ 
tory provisions the distribution of the reports may 
be committed to a particular official,he may be 
required to distribute or furnish copies of the re¬ 
ports to the \anous towns or counties for the use 
of their inhabitants and officers, to enable them 
ro be informed of the laws,®® and the town or coun¬ 
ty may not make any use of them mconsistent 
Aith that object Statutes requinng the libranan 
to deliver copies of the reports to certam officers 
and courts, and providmg that if compliance there¬ 
with should exhaust the supply of volumes therein 
specified, the secretary of state should furnish a 
sdffiaent number of copies^ published or to be pub¬ 
lished, to meet such reqmrement, apply to future 
\ olumes as well as to those on hand,®® and the re¬ 
porter may compel the secretary to purchase the 
necessary copies of reports prepared after the pas¬ 
sage of such law, so as to make the required dis^ 
tnbution.®® 

§ 9. Reporters 

A reportar is a parson who raports the doelslons on 
the questions of law in the eases adjudged In the courts 
of law and equity 

A reporter is a person who reports the deasions 
on the questions of law in the cases adjudged m 
the courts of law and eqmty,®^ and a state re¬ 
porter has been defined to be an official who edits 
and publishes deasions of the highest courts of the 
state.®* 

Court stenographers are discussed m the CJS 
title Stenographers §§ 2-12, also 60 CJ p 21 note 
•1-p 29 note 34. 

§ 10. -Nature of Office 

An olllela] reporter le a public officer, he Is an offi- 
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car of the court and he le, to some extent, under Its 
control 

An official reporter is a public officer,®® and the 
presumption of faithfulness and honesty applicable 
with respect to other public officers must be in¬ 
dulged m his favor ®7 He is an officer of the 
court,®® and he is, to some extent, under its con¬ 
trol ®® After the expiration of his term of office 
the outgoing reporter is to be considered as func¬ 
tus officio ® 

§ 11 — Appointment and Removal 

Where the constitution does not provide for the ap¬ 
pointment of a reporter, the legislature may create or 
abolish the office of reporter In accordance with con¬ 
stitutional or statutory provisions, the power to appoint 
and remove the reporter may be vested in the governor 
alone, or In the governor acting with the advice and con¬ 
sent of other officials. 

Where the constitution does not provide for 
the appointment of a reporter, the legislature may 
create,® control,® or abolish^ the office of reporter 
Under some constitutions and statutes, the power 
to appomt and remove the reporter is vested in 
the governor,* and, when the power to appoint 
a reporter is m the governor alone, he may remove 
the officer,® but, where the appointment can 
only be made with the advice and consent of the 
counal, there can be no removal by the governor 
alone.^ 

Deputy state reporters Under some statutes the 
reporter of the supreme court is authonzed to ap¬ 
point a deputy,® who shall hold his office at the will 
of the reporter ® 

§ 12 -Rights and Duties 

In the absence of constitutional Inhibition, the rights 
and duties of a reporter may be changed at the will of 
the legislature 

In the absence of constitutional inhibition, the 
rights and duties of a reporter may be changed at 
the will of the legislature.^® It has been held that 
copies of the opinions of the court must be fur- 
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87 Ind.—Black v MerrUl, 51 Ind. 
32 

Mo—State v McGrath, 60 Mo 686 

88. Ind.—Black v Merrill, 51 Ind. 
82. 

Mo—State v McGrath, 60 Mo 586 

89 XC—Smith v Thompson, 20 S 
R 228. 122 NG. 215 
54 C J p 681 note 93 Ib] 

90i X H.—^Litchfield v. Parker, 14 
A. 725. 64 XH. 443 
54 CM p 681 note 98 

91. X SL—XiitChfleld v Parker, an-1 
pra. 

54 CJ p 681 note 04. I 


98. SJD—Tripp and Ringsrud, 61 X 
W 655. 2 S D 603 

98. SJ >—^Tpipp V Ringsrud. supra. 

94. Black Ii.D 

95. Anderson LJ) 

98. Ohio—Banka v De Witt 42 
Ohio St. 268 

54 C J p 682 note 1. 

97. Ohio —Banks v De Witt, anpra. 
88. Pa.—State Reporter's Caaet. 24 
A. 908. 160 Pa. 550 

99. Pa.—State Reporter's Case, su¬ 
pra. 

3- Pa.—State Reporter's Case, supra. 
54 CM p 682 note 6 


8. Ind.—Black v Merrill, 51 Ind. 32 
8. Ind.—Black ▼ Merrill, supra. 

4. Ind.—Black v Merrill, supra. 

B- Pa.—State Reporters Case, 24 A. 
908, 160 Fa. 650 

8. Me.—In re Opinion of Justices 
72 Ma 542 

7 Ma—In re Opinion of Justices 
supra. 

64 CM p 682 note 14 

CaL—Baggett v Dunn, 10 P 125 
69 Cal 75 

9. CaL—Baggett v Dunn, supra. 

10. Ind.—Black v Merrill, 61 Ind 
32 
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nished by the reporter to applicants who tender 
the proper fees therefor,but it has also been 
held that the reporter is not obliged to furnish to 
applicants ad^ance sheets containing the opinions 
of the court, for the purpose ot pub»icaton,i2 ^^he-e 
the state has entered into a contract for the pub¬ 
lication of the reports and pro\ ided for a ccp_ - ght 
to be taken for its benefit WTiile the reporter 
slioald allow the public tree access to op rio”s in 
his custody, he has the right to make such ’-e'^so-- 
able regulations as to obtaining copies of tne*n 
as he ma}” deem necessary to secure tne safet\ of 
his papersi^ and the orderly administration of 
the affairs of his officers a reporter may ha\e 
the exclusne right to print copies from plates be¬ 
longing to the state where the volume was stere- 
ot>ped at his expense “WTiere a reporter who 
is a salaried officer has left unreported cases at 
the end of his term of office other than those he 
may need for the completion of the volume al¬ 
ready begun, it IS the duty of his successor to re¬ 
port such cases 

§ 13 -Compensation 

The compensation of state reporters Is generally reg¬ 
ulated by statute, and may be by way of salary or by 
way of profits accruing from the sale of the books them¬ 
selves 

The compensation of state reporters is generally 
regulated by statute, and may be by way of sal¬ 
ary!® or by way of profits accruing from the sale 
of the books themselves A statute creating the 
office and fixing the salary of a reporter is not 
repealed by a general appropnation bill which ap- 


' propnates an amount less than the salary fixed m 
the law creating the once.®® A provision of law 
that the salary of the repo’-ter for the last quar¬ 
ter of the >ear sha 1 not be paid unt 1 the decisions 
cf t'at jear shall have been reported does not ap- 
p’,* to a reporter v.hose term of office has expired.®! 
Whe-e the leg“slature of the state -^xes the sal- 
' an of the reporter he becomes entitled to demand 
axd receive compensation at that rate from the 
CO n-nencement of his term as soon as the legisla¬ 
ture appropnates money for that purpose,®® but 
where a state constitution provides that no money 
shall be drawn from the treasury except in conse¬ 
quence of an appropriation, made by law, when the 
amount of a prior appropnation for a reporter’s 
salaiy has been exhausted, no more can be drawn 
unM there is a new appropnation by a subsequent 
legislature ®® 

Where the reporter receives a fixed salary, such 
compensation is exclusive of all other,®^ and al¬ 
though statutes may authonze the pa 3 ‘ment of a 
certain amount to him for pnnting, stereotyping, 
and binding each volume, he may have only the 
actual cost of the work.®® Where the duties of a 
reporter entitled to an annual salary ma} be fully 
performed m less than the year, he is entitled to 
his entire compensation if the duties for the year 
ha\e been fully performed,®® although the office 
IS abolished before the end of the year,^^ but 
where there is only a partial performance before 
the abolishment of the office, the compensation will 
be apportioned to the duties performed,®® and not 
to the lapse of time.®® 


BEPOSITORY. A place where things are or may be 
deposited for safety or preservation, a depository, 
a storehouse, a magazine, a place where things are 
kept for sale, a shop! 


REPOSSESS To possess agam; to r^am or recover 
possession of.® The term has been held synonymous 
with ^Toreclose” see 36 CUT S p 1346 note 34^ and 
has been distingnished from ^'dispossess” see 27 


11. Mass—Nash v Lathrop, 6 NE. 
659, 142 Mass 29 

54 C J p 682 note 21 
Property In, and access to, opinions 
see Courts 9 228 

12. Conn.—Peek v Hooker, 28 A. 
741, 61 Conn. 418, 29 Am.SH. 215 

64 OJ p 682 note 22 

13. Conn.—Gtould v Banks, 2 A. 
886, 58 Conn. 415, 65 AmJEL 143 

14. Mass—Nash v Xiathrop, 6 NR 
659, 142 Mass 29 

15 Mass.—Nash v Lathrop, supra. 

le. Conn.—State Comptroller v 
Hooker, 22 A. 817, 59 Conn. 882 

17 Pa.—State Reporter's Case, 94 
A. 908, 150 Pa. 550 


18. Pa.—State Reporter's Case, 24 
A 908, 160 Pa. 550 

54 C J p 683 note 80 

19 Conn.—Comptroller v Hooker, 
22 A 817, 59 Conn. 882 

2a ND—State v Poindexter, 190 
NW 818, 49 ND 201. 

54 GLJ p 688 note 32 

21. Pa.—State Reporter’s Case, 24 
A 908. 150 Pa. 550 

54 (U p 688 note 33 

22. CaL—Smith V Dunn, 28 P 282, 
64 Cal 164 

54 C J p 688 note 84 

sa Cai —Baffsrett v Dunn, 10 P 125, 
69 Cal. 75 

24. Neb—^In re Brown, 50 NW 278, 
15 Neb 688 


25. Neb—In re Brown, supra. 

54 C J p 683 note 89 

2a Ohio —Ex parte Ijawrencep 1 
Ohio St. 431. 

27 Ohio—Ex parte lAwrence, su¬ 
pra. 

2a Ohio—Rx parte Lawrence, su¬ 
pra. 

sa Ohio—Ex parte Lawrence, su¬ 
pra. 

L Mo—State v Sprague, 50 SW 
901, 903, 149 Mo 409 

■Cfteposliozy of Judicial power" 

Ean.—State v Keener 97 P 860, 861, 
78 Kan. 649. 19 LRA.,NS., 615 

a Webster New IntJ>. 


239 



C J S p 351 note 2JL 


REPOSSESS—BEPRESENTATION 


REPBEHENSION. Act or an instance of repre¬ 
hending, reproof; blame ^ It is synonymous with 
‘ obloquy*' see 67 C J S p 19 note 79 

BEPBESRNT In a broad sense, the term "repre¬ 
sent” is dedned as meaning to stand m the place of,^ 
or as a snbstiture for,5 to be the equivalent of,® 
to appear in the character of to supply the place, 
or perform the duties of ® 

In a more restricted sense, it is defined as mean¬ 
ing to stand in the place of and act for the one 
represented, to speak or act with authority on 
behalf of another,^ to exercise power derived from 
another To represent a person is to stand m his 
place,to act his pait,!^ exercise his nght,^® or 
take his share,and to represent another in court 
means to conduct and control the proceeding on be¬ 
half of that other ^5 

^^epresent” is further defined as meaning to 
declare, to set forth, to describe or portray^® in 
words,to exhibit, to expose before the eyes,^® 
to exhibit to another mmd m language 
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The term has been held synonymous with 
"show ”20 

Represented The word is defined as meaning 
stated,-^ and it may be employed in the sense of 
occupied or developed.® 2 It has been distinguished 

from "stipulated.”®® 

BEPBESENTATION In its primary sense the word 
"representation” means the act of one person repre¬ 
senting or standing m the place of another,®^ also, 
the act of representing to the mind or to the view, 
the act of portraying, depicting or exhibiting, as m 
imagination, m a picture or on the stage, portray¬ 
al 26 

As an assertion of fact The word "representa- 
tion” is more frequently em|fioyed in the law m a 
somewhat different sense, and m this sense, as de¬ 
fined by lexicographers,®® a representation is an as¬ 
sertion or statement of some fact,®^ a statement 
of an existing fact ®® 

While in its strict sense®® the word 'Representa¬ 
tion” means an actual assertion of a fact, the term 
IS very often employed with an even broader mean- 


a Webster New IntJD 

4. Cal —-Edison Securities Oo v 
Ventura Guarantee Bldg* 6 Iioan 
JLn*n. 62 P2d 608, 608. 10 CalApp 
2d 655 

Mont.—State ex rel Silver Bow Ooun- 
tr V Brandjord, 82 P2d 589, 598, 
107 Mont. 2S1. 

Tex.—Swayne v Chase, 80 S W 1049, 
1051, 88 Tex. 218. 53 Am.SB. 742 
Pbrases employing the term and as 
to which more recent adjudications 
have not been found see 54 CUT. p 
684 notes 14-20 

5. Cal —Edison Securities Co t 
V entura Guarantee Bldg & Loan 
Aas*n, 52 P2d 608, 609, 10 CaLApp 
2d 655 

To be a sobstltiite for 
CaL—Edison Securities Co ▼ Ven¬ 
tura Guarantee Bldg & Loan As8*n, 
supra 

S. Mont.—State ex reL Silver Bow 
County V Brandjord, 82 P2d 589, 
592,107 Mont. 281 

7. Idaho.—^In re Blatthews. 62 P2d 
578, 580, 67 Idaho 75, 111 A.L.R. 13 
Personate 

Idaho—In re Matthews, supra, 
a. CaL—-Edison Securities Co v. 
Ventura Guarantee Bldg & Loan 
Ass'n, 52 P2d 608, 609, 10 CaUkpp 
Id 555 

9. BL—Evans v Johnston, 20 NJS. 

2d 841 847, 300 BlJlpp 78 
Mont.—State v McCarthy, 282 P 
1045,1047. 86 Mont. 100. 
stided 

**To represent," in its ordinary 


usage, must be understood to mean 
as standing in the place, or supplying 
the place, or performing the dutiea 
or exercising the rights, of the party 
represented. 

HL—Evans V Johnston, 20 NE.2d 
841. 847, 800 DLApp 78 
Ey—Gabby v Koberts, 85 SW2d 
284, 285, 287 Ey 280 
lOu CaL—-Pomona City School Eist. 
V Pavne, 50 P2d 822, 824, 9 Cal 
App 2d 510 

IL US—Gate-Way, Inc. V Hillgren, 
EC CaL, 82 FSupp 546, 550 
Ga.—^Roberson v City of Rome, 25 S 
E.Sd 926. 927, 69 GaJl^pp 429 
54 C. J p 684 note 9 

IS. US —Gate-Way, Inc. v EQllgren, 
ECCal, 82 FSupp 546, 650 
54 OJ P 684 note 9 
Vo act as his substltate 
Ga.—^Roberson v City of Rome, 25 
S E.2d 925, 927, 69 GaJLpp 429 
18. US —Gate-Way, Inc. v BOllgren, 
ex:; CaL, 82 FSnpp 546, 650 
Ga.—^Roberson v City of Rome^ 26 
SJS.2d 925, 927, 69 QaJLpp 429 
54 CJ p 684 note 9 

14. US —Gate-Way, Inc. v Hillgren, 
ECCal, 83 FSupp 546, 650 
64 CJ p 684 note 9 

1& EL—Evans v Johnston, 20 ITE. 

2d 841, 847, 300 ELApp 78 
Mont.—State v McCarthy, 282 P 
1045. 1047, 86 Mont. 100 

16L Ihd.—Beck v Budd, 88 NJl 785, 
786, 44 XndJlpp 145 
Mo—Butts V Ijong, 68 &W. 764, 756, 
94 MoJIlPp 687 
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17. Mo—^Bntts y Long, supra, 
la US—U S V Martines, ECPa.. 
78 F Supp 408. 407 

19 Mo—Butts V Long, 68 SW 754, 
756 94 MoJkpp 687 
54 C J p 684 note 18 
SOL Okl—Lincoln v Territory, 58 P 
730, 781, 8 Okl 546 

58 CJ p 703 note 19 

SI Md.—Peterson v State, 84 A. 
884, 886, 88 Md. 194 
Plirases employing the word 'Rep¬ 
resented'* and as to which more re¬ 
cent adjudications have not been 
found see 54 CJ p 684 notes 28-26 

SS. Colo —Consolidated Republican 
Mountain Blin. Oo v Lebanon Min. 
Go, 12 P 212, 218, 9 Colo 848 

S8. Ind.—Beck v Budd, 88 N.B. 785 
786, 44 IndJlpp 145 

54. NT—Sweeney v Independent 
Order of Foresters^ 181 NTS 4, 7, 
190 APPDlv 787 

55. NT—People v Eastman, 152 N 
TS. 81A 217, 89 Misc. 696 

se. Ga.-Ricks V State, 69 SJBl 576, 
577, 8 GkLApp 449 

57. Ga.—^Ricka y State, supra. 

NM.—Winslow y Burns, 182 P2d 

1048, 1050, 47 NM. 29 

58. Ibwa.—Clark y Rallh, 50 Iowa 
275, 277 

59 Ga.—Rieka y State, 89 S.E. 576 
577, 8 OaApp 449 

NM.—Winslow y Bums, 182 P2d 
1048, 1050. 47 NJtf. 29. 
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ing|3^ and a representation may be not only the ac¬ 
tual assertion of a faet,^^ bnt there may be by con¬ 
duct a constrxictire or implied representation that 
a fact does exist,® 2 without any express assertion 
of the existence of the fact ®® In other irords the 
term mclndes both express and implied statements,® ^ 
and whatever word, action, or conduct conveys a 
clear impression that the fact does exist is embraced 
withm the meaning of the term ®5 It has fie^uoni.ly 
been held that the word includes silence m certain 
cases,®® for silence or concealment, under cucum- 
etances where one ought to speak and to reveal the 
truth, IS resided as being m effect a representa- 
tion®7 or an admission of fact ®® A representation 
may arise where there is concealment of part of the 
truth with respect to a whole fact, or it may arise 
from total, but misleading, silence with knowledge, 
that IS, passive conduct jomed with a duty to 
speak.®® A mere promise to perform an act m 
the future is not, in a legal sense, a representation, 
and a failure to perform does not change its char¬ 
acter 

^^presentation” has been held equivalent to, or 
synonymous with, ^^description” see 26 CJ.S p 


1233 note 20, and ^statement,and has been dis¬ 
tinguished from *Srarranty 

The word ‘‘representation,” as used in the law of 
insurance, is defined in IhsuraLce § 473(4) a For 
other sx>eexfic references consult the index to that 
title 

In the law of sales a representation n.a'** or may 
not constitute a warranty as discussed in Sales § 
308 

For other particular applications and spcc.fie uses 
of the term “representation” see the indexes to the 
titles Estoppel and Fraud and consult the Descnp- 
tive-Word Index 

Phrases employing the word ‘br^resentation” are 
set out m the note ®® 

-^ReprSsentatiom A French word which is broad¬ 
er than the corresponding Engird term, and which is 
defined as meaning to perform, act, impersonate, 
characterize 

BEPBESENTATIVJB The noun ^‘representative,” 
which IS often used m the plural,^® is an uncertain 
texm,^® and it has been said that it may mean al- 


sa Ga.—Ricks V State, 6S SJBL 576, 
677, 8 Ga.App 677 

81. Ga.—^Ricks V State, supra. 

88. Ga.—Ricks v State, supra. 
NJi—Winslow V Bums, 183 P2d 
1048, 1060, 47NM. 29 

88. Ga.—Ricks v State, 69 AH 676, 
577, 8 Ga.App 677 

Xt is not neoessazy that there 
should be an express statement 
Ind.T—Poster v McAlester, 58 SW 
679, 685, 8 Ind.T 807 
NJ&f.—Winslow V Bums, 182 P2d 
1048, 1060, 47 NIC. 29 

84. Ga.—Ricks v State, 69 S E. 676, 
677, 8 Ga.App 677. 

NM.—Winslow V Bums, 132 P2d 
1048, 1050, 47 NHL 29 
She tern is used for eonvenienee 
as indudlna both express and implied 
statements. 

Ind.T—^Foster v McAlester, 68 a 
W 879, 685, 8 InAT 807 
NM.—Winslow V Bums, 182 P2d 
1048, 1050, 47 NM. 29 
88. Ga.—Ricks v State, 69 S.E. 676, 
677, 8 Ga.App 449 

Ind.T—Poster v McAlester, 58 SW 
679. 685, 8 InAT 807 
N.M.—Winslow V Bums, 182 P2d 
1048, 1060, 47 NM. 29 
Any ooBduot capable of beinsr 
turned into a statement of fact is a 
representation. 

HI.—^Racine Fuel Co ▼ Rawlins, 86 
NB.2d 710, 712, 877 lU 875 
Wls —Scandrett v Greenhouse, 11 N 
W2d 610, 612. 244 Wls. 108. 


38. Ga.—^Ricks V State 69 aSt 676, 
677 8 Ga.App 449 

InAT—Foster v McAlester, 68 SW 
679 686 8 InAT 807 

NM.—Winslow V Bums, 132 P2d 
1048. 1050, 47 NM. 29 

87 Mo—Palmer v Welch. 164 SW 
483, 48S, 171 Mo App 680 

NM.—Winslow V Bums, 182 P2d 
1048 1050, 47 NM. 29 

sa Ga.—Ricks V State, 69 SJES. 576, 
877, 8 Ga.App 449 

InAT—^Foster % McAlester, 68 SW 
679 685, 8 InAT 807 

NM—Winslow Y Bums, 182 P2d 
1048, 1050, 47NM. 29 

89 Ky—Watson v Prather, 65 aW 
489 

Mo—Palmer v Welch, 164 SW 483, 
488, 171 Mo App 680. 

40. Va.—Soble v Herman, 9 aBL2d 
459, 464 176 Ta. 489 

41. La.—Biignac v Pacific Mut. Life 
Ins Co of California, 36 So 595, 
601, 112 La. 674, 66 L.R.A. 822 

48. US —Ettman y Federal Life 
Ins Co, aOJLHo., 187 F2d 121, 
125 

Mo—Schuetzel v Grand Aerie Frat¬ 
ernal Order of Baffles, App., 164 S 
W 2d 185, 139 

Fa.—Karp v Sldellty-Phenlx Fire 
Ins Co, 4 A.2d 629, 681, 184 Pa. 
Super 614. 

S C —Sauls V Sovereiffn Camp, W O 
W., 8 S;E 2d 600. 602, 198 S a 289 
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Bistinotion. stated 
There is a material and substan¬ 
tial difference between the legal ef¬ 
fect of a '*warTanty” and a ‘repre¬ 
sentation." A "representation" must 
relate to a material matter and it is 
only required to be substantially 
tme, while a "wairantsr" must be lit¬ 
erally tme and Its materiality can¬ 
not be called In question.—Enloe y 
A merican Family Protection, 9 N.E. 
2d 728, 291 ULApp 628 

43. Phrases 

(1) "Doctrine of representation** 
see Equity S 145 

(2) "False representation" defined 
generally see 85 CLJ S p 497 note 20. 
as employed In the law of contracts 
generally consult the title Index to 
Contracts. 

(8) "Objective representation" dis¬ 
tinguished from "subjective repre¬ 
sentation" see 67 CJ* S p 11 note 41. 

(4) Other phrases employing the 
term and as to which more recent 
adjudications have not been foimd 
see 64 CJ p 684 notes 34-39 

4A ITS—Supreme Records v Decca 
Records, DCCaL, 90 FSupp 90A 
909 

45 NJBL—Grinnell v O Brlen, 42 A 
2d 744 745, 93 NH 403 
NT—^Macmm v Board of Sup'rs of 
Suffolk County, 252 NTS 546. 550, 
148 Mlsc. 858. 

I 48. Wash.—Amann t Pantages, 156 
[ P 1070, 1071, 90 Wash. 271. 
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most It has no tecbnical si^ificance in 

and its mea’^ing vanes in accordance vrith 
diferent con^cvs ^9 

In a bror J S 3 n 5 e tl o vord is define J as meaning 
that Trbxca represe. ts cr-y-uLng 

In a inoT 8 res’-nc’cd sense, it means a person or 
tbjig that represen-s or s^-ands for, a nur^bcr or 
class of persjns or t'* 33 , or rLat in some irav 
corresponds 10 , stands for, replaces, or -s ec^nivalc it 
to, another person or thing, a typical embodiment, 
type ,51 one who represents or is m the place of 
another,5^ one being or actmg as the agent or sub¬ 
stitute for another, especially through delegated au¬ 
thority ,53 one who represents others or another 
111 a special capacity, an agent, deputy, or sub¬ 
stitute,®^ one who exercises power derived from 
another,55 one who occupies another’s place, and 
succeeds to his rights and liabilities ,58 one who 
stands m the place of another, as heir, or in the 
right of succeeding to the estate by inheritance, 
one who takes by representation 37 

It has been said that anyone who performs the 
slightest act for another might be the representative 
of such jierson for the performance of such limited 
service, if the term is given its broadest mean¬ 
ing,55 but that m legal conteuiplation the word im¬ 
plies something more, and connotes the use of at 
least some discretionary authority 59 

The noun ^^presentative*' has been held synony¬ 
mous with * legal repi-esentative'’ see 52 0 J S p 
1042 note 72, and has been distmgnished from ^^sales- 

TTIflTl ”60 


J As an adjective, ^‘representative” is defined as 
I moanarg tj’pifniig, presenting by means of some- 
j t\irg, stpnding in the place of 8i 

j The settlement of a decedent’s estate is confided 
1 to an execaior or administrator, who is termed the 
* ‘‘legal representative” 01 "personal representative” 
I of the deceased as stated m Executors and Admm- 
! istraiois § 3 

Under the provisions of the Natioral Labor Rela¬ 
tions Act, 29 use A £ 151 et seq, and similar 
statutes, an employer must recognize the chosen 
representative of the employees as the bargaining 
^nt of all employees m the bargaining umt as 
stated in lUiaster and Servant § 28(24) The word 
"representative,” as used m this statute, and as 
used m labor law generally, is treated m various 
connections throughout the title Master and Servant, 
reference being made to the mdex to that title sub 
verbo ‘‘Collective bargaining ” 

One feature whieb distinguishes agency from 
other relationships is its representative character 
as stated m Agency § 2 a The representative nar- 
tuie of a municipal corporation is discussed in 
Mnmcipal Corporations § 3 b (2) 

Phrases employing the term are set out m the 
note 85 

BEPBIEVK The term ‘^reprieve” is defined m 
Pardons § 1 e as the withdrawing of a sentence for 
an interval of tune whereby the execution is sus- 
pende<^ and it is stated m § 14 that the power to 
reprieve is molnded m the power to pardon, and is 

UL—ChicasTo V Sherwood* 104 IlL 
549 554 

56. Tex.—^AUen v Stovall* 6S SW 
863. 865 94 Tex. 618 
54 G.J p 685 note 51. 

67 NT—Lee v Dill, 39 Barb 516, 
520 16 AbbPr 92, 96 
Tex.—Allen v Stovall* 63 SW 868, 
866, 94 Tex. 618 

68. Tex.—Texas Foxier & Light Co 

V Adamson, dvApp. 203 SW2d 
275, 276 

Tex—^Texas Power & Light Ca 

V Adamson, supra. 

60. Mo —^Fay. etc., Co v Brown 
Mach. Co, App, 14 S W2d 491* 496 

ei, CaL—Bx parte Williams. 87 P. 
666, 668, 7 Cal Unrep Gas 801 

68. Phxases 

(1) **Per8ons In representative ca¬ 
pacity" distinguished from "artiflclal 
persons'* see 6 CJ S p 778 note 80 

(2) **Repre8entative capacity** de¬ 
fined generally see 12 CJS p 1118 
note 74, in connection with the gen¬ 
eral administration of decedents* es- 


47. N J —Hogate v Hogaie, 28 A.2d [ soc. v Townsend, 63 S W 65 66, 
769* 771. 132 XJEq 4S0 {Ark. 215—54 CJT p 685 note 49 


48. XT—Jackson v Tlbblta, 9 Cow 
241* 252 

54 C J p 685 note 43 
Broad iat6rp(retatlo& 

The courts have been disposed to 
give the word a broad interpretation. 
—^Hood ex ret Merchants* & Manu¬ 
facturers* Bank of Andrews v Freel, 
174 SJBL 310* 311, 206 Xa 432 
49 NH.—Grinnell v OBrien* 42 A. 

2d 744. 746, 93 NJS. 403 
0a Cal—Bx parte Williams, 87 P 
555. 56S 7 GaLUnrepCas. 301 
61. Cal —Gayer v TVhelan. 138 P 2d 
762, 767. 59 CaLA.pp2d 255 
58. US—U S. Y Zucca* 11 Cost. 
App 167 ITl 

DL—^Delaunay r Burnett, 9 UL 454, 
494 

Tenn.—Haverty Furniture Co v 
Fbust, 124 S.W2d 694* 698, 174 
Tenn. 203 

CD One who represents or stands 
In place of another—State Fair As- 


<2) 'One that represents."—Gayer 
V Whelan, 138 P 2d 768, 767. 59 Cal 
App 2d 255 

63. Mo —Fay. eta, Co v Brown 

Mach. Co, App, 14 SW2d 491 496 

54. Mo —^Fay, eta, Co v Brown 

Mach. Go., supra. 

BepresentativeB are those who rep¬ 
resent a people or communit> in its 
legislative or governing capacity — 
Macrum v Board of Sup’rs of Suf¬ 
folk County, 252 NTS 546, 550, 143 
Misa 858 

55. Neb—Brown v Forbes, 96 NW 
52 54, 1 Neb (UnoflC.) 888 

Bbnllarly defined 

<1) One chosen by a principal to 
exercise for him a power or perform 
for him a trust.—^People v Detroit, 
28 Mich. 228, 245, 16 Am.R. 202 
(2) One having legal authority to 
act in behalf of property and bind 
the owner with reference thereto 
U 8 —U S. V Zttoca» U CuBtJU>P 167, 
171. 


69 
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frequently expressly vested m the executive Trhose 
power IS then exclusive See also Constitutional 
Law §§ 167, 172, and Criminal Law §§ 1615, 1617 

BSFBISAIi. A species of remedy by the mere act 
of the paiiy injured Bepnsal as a general term 
for such acts of retaliation as an offended state 
may take to bring the offender to terms is discussed 
in the C J S title War § 6, also 67 C J p 340 notes 
64-68 

BEFBISE3 A word of very uncertam sigmfica- 
tion,®^ which IS not in common use, even m the 
law®® It is dedned as meanmg any deductions 
necessary to be made from a gross fund in order 
to show a net result, deductions and duties paid 
yearly out of a manor and lands, deductions and 
duties whidi are yearly paid out of a manor and 
lands, as rent charge, rent seek, pensions, corodies, 
annuities, etc , deductions and payments (as for 
annuities) out of lands, deductions and payments 
out of lands, annuities, and the like, deductions or 
payments out of the value of lands, deductions on 
account of payments and expenses, yearly deduc¬ 
tions, duties, or payments out of a manor and lands, 
also a resumption or takmg back, used for such 
deductions as rent charges or annuities ®® The term 
has been held to include morigages ®^ 

BEPBpOAGH* a cause or occasion of blam^ cen¬ 
sure, disgrace, or discredit, hence, disgrace, shame, 
blame, discredit, or the like, incurred.®® The term 
has been held synonymous with ^'obloquy” see 67 
C J.S p 39 note 78 

kESPBOBATA PEOUNIA LEBEBAT SOLVENTEM. 
See 54 0 J p 686 note 86 

BEPBOBATIOE In ecclesiastical law, the pro¬ 
pounding exceptions either against facts, persons, or 


things, as, to allege that certam deeds or instru¬ 
ments have not been duly and lawfully executed, 
or that certain persons are such that they are in- 
compeient as witnesses, or that certam things ought 
not, for legal reasons, to be admitted.®® 

BEPBODTJOTION The term ^^reproduction” is de- 
dned as mcamng repetition, or the act of reproduc- 
ing,'® and is said to cany with it the idea of a 
complete production over agam While the word 
IS sometimes loosely used as meaning a copy, it does 
not really dJfer from a replica 

‘‘Reproduction” has been distirguished from “re¬ 
construction” see 76 C J S p 106 note 84^ and “re¬ 
pair*^ see 76 C J S p 1174 note 14 

Reproduction cost as an element to be considered 
m ascertammg the value of property for rate- 
makmg purposes is treated m the C J S titles Pubho 
Utilities § 18, Gamers §§ 286 b, 580 b (2), Elec¬ 
tricity § 32, Qbs § 33 c (2), Telegraphs and Tele¬ 
phones § 86, also 62 € J p 105 note 37, and Waters 
§ 293, also 67 C J p 1249 note 4 

BEPTTBliIO A government for the protection of 
the citizen against the exercise of all unjust pow¬ 
er, a government administered by a few, as the 
representatives of the people and for their benefit ,7® 
an mdependent sovereign power It has been dis¬ 
tinguished from a “monarchy^’ see 58 C J S p 843 
note 84 

BEPXJBLIGAK Of or pertaining to, or having the 
form or charactensties o^ a republic 7® 

BEPXFBLIGATION Act of republishing,?® pub¬ 
lishing, or declaring, again.?? 

R^ublication or repetition of defamatory matter 
as constituting a separate cause of action see Label 
and Slander §§ 83-86 Revival and republication of 


tates see the title index to Xxeca- 
tors and Administrators. 

(8) '^Representative democracy'’ 
see 26 C JS p 707 note 56 

(4) “Representative government” 
eunivalent to “republican form of 
government” see 88 C.JtSL p 968 note 
66 

(5) Other phrases employing the 
term and as to which more recent ad¬ 
judications have not been found see 
64 aJ p 685 notes 64-63, 68, 69 

68. Kan.—State v Allen, 191 P 476, 
480, 107 IfBJU 407 

'Otters of maraue and reprisal” see 
the C JS title War S 84^ also 86 a 
J. p 998 notes 94, 95 

6ii Kng—^Blandford v Marlborough, 
2 Atk. 642, 546, 26 Reprint 726 
54 a J p 685 note 78. 


66 Pa—^Delaware, eta. Canal Co v 
Von Storch, 46 A. 876, 876, 196 Pa 
102 

66. Pa—Delaware, eta. Canal Co v 
Von Storch, supra 

67 Pa—^In Pulaski v* King, 1 
Teates 477 

68. Webster New Int.D 

69. Bouvier XjwD 

7a US—Gk>odyear Shoe Mach. Co 
V Jackson Masa, 112 F 146, 160. 
60 aCA. 159 56 Ii.RA. 692 
64 C.J P 686 note 92 
Phrases employing the word and as 
to which more recent adjudications 
have not been fbund see 54 C.J p 
686 notes 96, 97 

71. US—American Bonding Co of 
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Baltimore v City of Ottumwa 
Iowa 187 F 572, 679, 70 CCA. 270 
54 aJ p 686 note 92 
78. US—^U S V Twenty-Five Pic¬ 
tures. DONT, 260 F 851, 854 
78. sa—State V Harris, 18 SCJLu 
698, 699 

54 C J p 686 note 1. 

74, NT—^Mexico v De Arangola 12 
NT Super 684, 636 

54 CJr p 686 note 2 

75. Webster New lntJ> 

Republican form of government see 

Government 88 CJ* S. p 967 note 60- 
p 968 note 69 

7a Webster New IntD 

77 Mich.—Stanley v. Jefferson, 114 
N"n' 4T0 4T1, i)!0 Mich. 590, 121 
Am SR. 640 



REPZBLICATIOX—nBFVTATIO 


77 C J S 


iKills is discussed m the C J S title TTills §§ 298- 
303y slso 68 C J p 8o3 note 60—p 871 note 67. 

BEPlJBLISH. To publish again that irbieh has 
been before published.^* 

BEFI7DIATB An odious term,"® meaning to put 
away, reject, disclaim, or renounce a right, duty, 
obbgation, or privilege s® The term has been dis¬ 
tinguished from ^assume’’ see 7 €JS p 105 note 
26 

BHPUDIATION. A common word, commonly un¬ 
derstood,®^ which IS defined as meaning rejection, 
disclaimer, renunication, abandonment Teehmcal- 
fyf repudiation is the renunciation of a duty.®® 

The term has been contrasted with ^abandonment” 
see Abandonment § 2 h (4), "assumption” see 7 
CJr S p 137 note 13, and "contest” see 17 €J S p 
177 note 55 

"Hepudiation” is employed in various connections 
throughout this work, particular reference being 
made to Arbitration and Award § 102, Bastards § 
1^ Factors § 17, Master and Servant §§ 9 b, U, 
Husband and Wife §§ 600, 602, Insurance §§ 462- 
466, and to the title indexes to Contracts, Agency, 
Brokers, and Gaming For other particular apphca- 
tions and speciHc uses of the term consult the 
Descriptive-Word Index. 

BEFUGNANOS or BEFUGNANOT Inconsisten¬ 
cy,®* eoniraiy to or inconsistent with,®® spe¬ 
cifically, a disagreement or inconsistency between 
two or more clauses of the same instrument.®® 

The term is used m various connections through- | 


* out this work, particular reference being made to 
the C J S titles Contracts § 341, Mortgages §§ 155, 
867 a (3), Mtinicipal Corporations §§ 437, 442 h, 
Criminal Law §§ 430 a, 1671, Pleading § 42, and 
Statuses § 291, also 59 C J p 910 note 67-p 918 note 
26 See also the title indexes to Deeds, Equity, and 
Indictments and Informations. For other particular 
apphcations and specific uses of the woid consult 
the Desciiptive-Word Index. 

BEFTJGHAHT Opposed or reciprocally opposed, 
contradictory, irreconcilable ®7 

BEFUBGHASE. The term "repurchase” is defined 
as meaning to buy back or again, to regain by 
purchase.®® It has been held to be gynonymons with 
'^redeem” see 76 C J S. p 176 note ^ 

Bepurehase agreements are discussed in Mort¬ 
gages § 28, Chattel Mortgages, § 7 b, Frandulent 
Conveyances §§ 225, 230, and Sales § 278 For 
other particular applications and spemfio uses of 
the term consult the Descnptive-Woid Index. 

BEPTJTASLE. Having®® or worthy of®® good re¬ 
pute, being m good repute,®^ held in esteem,®® 
estimable,®® honorable, praiseworthy,®* not mean 
or disgracefuL®® 

"Reputable” has been hdd to have substantially 
the same meaning as "respectable,”®® and has been 
distingnished from "credible” see 21 C J S p 1039 
note 88, and *^r^ular^' see 76 CJ 8 p 609 note 53 

BEFUTATIO. As the first word of a mayim as to 
which there have been no recent applications see 54 
C J* p 687 note 45 


W. N’T—Matter of SttCkney 52 N 
TS 929, 931, 81 AppJMv 382 
7S. Iowa.—’Wapello County v Bnr- 
liDffton & M. R. Go.. 44 Iowa 585, 
610 

80. Black Ii.D 

appUed to the refusal to 
perform a \oid contract, but to the 
denial of the hindina force of a valid 
oblisation.**—Wapello County v Bur¬ 
lington, etc.. B. Co, 44 Iowa 585 610 

81. Iowa.—’Iowa State Sav Bank v 
Black, 59 NW 283, 284, 91 Iowa 
490 

as. NT—^In re Goldberg* Enterpris¬ 
es, 225 NTS. 513, 616, 180 Mise. 
8S7 

88; Ind.—Parker Ijand, eta, Co v 
- Ayres, 87 NJEl 1062, 1063, 43 Ind. 
App 613 

85. Nev—Presson v Piesson, 147 P 
1081, 1083, 38 Nev 203 
54 CmJ p 687 note 25 
88. Nev ■ Presson ▼ Presson, supra. 
54 CLJ p 687 note 26. 


88. Vt.—Chapman ▼ Liongworth, 71 
Vt 228, 282. 

87 Webster New IntD 
Phrases 

(1) ‘^Repugnant conditions** see 
Contracts 5 341. See also Condition 
15 CJTS p 809 

(2) * Repugnant to** distinguished 
from 'different from** see 26 C JS p 
1305 note 63 

88. Webster New IntD 
89 lova.—In re Consent to Sell In¬ 
toxicating LlQuors, 134 NW 620, 
623 155 Iowa 149 
; 54 C J p 687 note 23 
80. Colo —-H. L. Shaffer & Co v 
Prosser, 62 P2d 1161, 1163, 99 Colo 
335 

54 CJ p 687 note 28 
Worthy of repute or disfelnoiloa 
lUL—Illinois State Board of Dental 
Examiners ▼. PaoplSi 18 NE. 201, 
204, 123 UL 887 
54 CJ p 687 note 87 
91. Mi ch.—Wise ▼ State Veterinary 
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Board, 101 NW 562, 564, 188 Mich. 
428 

Wis—State ▼ Chittenden, 88 NW 
687. 692, 113 Wls. 669 
Phrases 

(1) - * Reputable dtlsen’* deflned see 
54CJS.P1U8 note 78 

(2) Other phrases employing the 
word and as to which more recent 
adjudications have not been found 
see 64 CJ. p 687 notes 89-44. 

92m lU.—^Illinois State Board of Den¬ 
tal Examiners v People, 18 NE. 
201, 204, 188 m. 227. 

54 C J p 687 note 84 

93. sneh.—Wise V State Veterinary 
Board, 101 NW 562. 564, 188 Mich. 
428 

94. Mo —State v Spivey, 90 S.W 81, 
87. 191 Mo 87 

54 C J p 687 note 85 

95. Iowa.—Foster v Crlsman, 144 N 
W 1021, 1038. 165 Iowa 189 

93. Mo—State V Spivey, 90 SW 81, 
87, 191 Mo 87. 
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BEFUTATION. The word '^epntation’^ is derived 
from the Latin ^^nto/’ meaning to eonnt or to 
think, and "repnto,” meaning to count over or to 
think over,^^ and, when nnqnalifled, in common 
parlance means '^general reputationAlthough 
the term has a well-known and ordinary significa¬ 
tion,^^ it has been said that it is often used care¬ 
lessly in ordinary conversation, in writing, m legisla¬ 
tion, and m court decisions,^ and for that reason its 
interpretation must depend on the mtent with which 
it IS used and the context m which it appears ^ 

deputation” is defined in various ways,^ and m 
a very general sense it means the common biowledge 
of a community,^ the concurrence of many voices 
to the same fact,^ opinion, or established opinion, 
or the opinion generally entertained,^ the hearsay 
of those who may be supposed to have been ac¬ 
quainted with the fact handed down from one to an¬ 
other ,7 repute ^ ^^Beputation” is sometimes defined 
as good name; the credit, honor, or character which 
IS derived from a favorable public opinion or es¬ 


teem, and character by report ^ 

While reputation may be treated in connection 
with persons, things, or places, and there are state¬ 
ments that reputation signifies merely what is re¬ 
puted or understood from report to be the reality 
about a person or thm&^o and that reputation is 
what people generally in a commumty say of a 
place,^^ for the most part ‘'reputation” is used m 
connection with persons only, and it is with refer¬ 
ence to persons that the term is discussed m the 
following paragraphs 

It IS stated m the definition Character, 14 C J S 
p 399 note 47-p 400 note 50, that m some cases 
"character” and "reputation” have been said to be 
equivalent, interchangeable, or even ^onymous, and 
that in other cases, strictly speaking, "eharacter” 
and "reputation” are not synonymous, but are dis¬ 
tinct, character being that which a person or thing 
really is, and is internal and the substance In the 
strict sense reputation is not character,for a 


97. N J —state v Baldanzo, 14S a 
726. 726. 106 NJLaw 498 

88. OkL—Peters v State. 135 P2d 
865. 360. 76 OklCr 184—Fitzgerald 

V State 129 P 2d 867. 871. 75 OU 
Cr 192—Knighton v State, 79 P 
2d 1030. 1032. 64 OkLCr 822— 
Toung V State. 74 P 8d 392, 894, 63 
Okl Cr 196—^Tarbutton v State, 48 
P 2d 877, 878. 57 Okl Cr 442 

Wash—State v Poyner, 107 P 181, 
182, 57 Wash. 489 

99 US—U S V One 1989 Model 
DeSoto Coupe, Wtc^ CCLA.OkL, 119 
F 2d 516, 521. 

1. Ohio —H. Ij. Shaffer & Co v 
Prosser, 62 P 2d 1161, 1168, 99 Colo 
835 

8. Colo —H. I* Shaffer 6b Co v 
Prosser, supra. 

3. Ga.—^Moore v Dozier. 57 S.F. 110 
118, 128 Ga. 90 

4. OkL—Peters v State, 185 P2d 
855, 860, 76 Okl Cr 184—Fitzgerald 

V State. 129 P 2d 867, 871. 75 Okl 
Cr 192—Knighton v State. 79 P 2d 
1080. 1031 1082, 64 OkLCr 822— 
Toung State. 74 P 2d 892 394 63 
Okl Cr 196—^Tarbutton v State. 48 
P2d 877. 878 57 OkLCr 442 

54C.J p 688 note 49 

What the community thinks, hdieves, 
or says 

Ind.—Wolf V State, 166 NJBL 888, 985. 
89 IndJbpp 468 

5. Old—Peters v State. 185 P2d 
856 860. 76 OkLCr 184—Knighton 
▼ State. 79 P2d 1080, 1081, 1082 
64 OkLCr 822—Toung y State. 74 
P 2d 892, 894, 68 OkLCr 196—Tar- 
button y States 48 P 2d 877, 878, 67 
OkLCr 442 

54C.J p 688 note 60. 


Phrases employing the word ‘trepn- 
tation” 

(1) 'Good reputation see 88 CJ S 
p 937 note 43 

(2) Other phrases employing the 
word “reputation" and as to which 
more recent adjudications have not 
been found see 64 CJ p 689 notes 
85-87 

6. rt—In re Hurlburt, 85 A. 77, 68 
VL 866. 35 1-.RJL 794. 

Similarly 

(1) General opinion of the com¬ 
munity —Cohen y New York Times 
Co, 188 NTS 206, 208, 158 AppDiv 
242 

(2) Public opinion in the communi¬ 
ty—Norwood y Harness* 98 Ind. 184, 
147, 49 Am.R. 789 

(8) Character in public opinion.— 
Harrison y Iiakenan, 88 SW 58, 58. 
189 Mo 581—54 CJ p 688 note 58 

7. Vt.—In re Hurlburt s Hstate, 85 
A. 77. 79, 68 Vt. 866* 85 I* RA. 794 

54 (U p 688 note 51. 

Similarly d **"*>^ 

Hearsay derived from those who 
had the means of knowing the fact. 
Me^cott y Blood, 16 Ma 192, 196 
VL—^In re Hurlburt's Fstate, 36 A. 
77, 78, 68 Vt. 866, 85 I..RA. 794 

8. Mo—^Harrison v Tjakenan, 88 S. 
W 58 58. 189 Mo SSL 

9 Iowa.—Andre y State, 5 Iowa 
389, 898, 68 Am.D 708 

10 Miss —Stegall y StegalL 119 So 
802 803, 151 Miss. 875 

11 C.J p 289 note 88 
Blmilafly 

(1) Reputation signifies merely 
I what is reported, or understood fVom 
I report, to be the reality about a per¬ 
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son or thing—State y Wilson, 1 A. 
415 416, 15 R.L 180 
(2) The character attributed to a 
person thing, or action.—^Harrison v 
Lakenan. 88 S W 53. 58. 189 Mo 58L 

11 Okl—Peters v State* 185 P2d 
355 360, 76 Okl Cr 184—Fitzgerald 
y State, 129 P 2d 867, 87L 75 OkL 
Cr 192—^Knighton y State, 79 P 2d 
1080, 1081, 1032. 64 OklCr 822— 
Young y State. 74 P 2d 393, 894, 68 
OkLCr 196—^Tarbutton y Stata 48 
P2d 877, 878. 57 OklCr 442 
A general reputation refers to what 
is said of a place generally in the 
community—State y Pidcett* 210 N 
W 782. 788. 202 Iowa 182L 

18. US—Sloan y U S., CXULMo, 
81 F2d 902, 906 

DeL—State y FenimoiA 29 A.2d 170i 
17L 8 Terry 188 

Fla.—Fine y State, 70 So 879, 881, 76 
Fla. 412 

Iowa.—State y Poston. 208 NW.257, 
258, 199 Iowa 1078 

Miss-StegaU y StegalL 119 So 802, 
804, 151 Miss. 875 

Mo—State v Foster. 225 SW 671 
672--State v Tailor. 183 SW 299. 
801 267 Mo 41 

NBL—Curtice y Dixon. 68 A. 587, 
6S9, 74 NH. 886 

Or—^In re Weinstein, 42 P2d 744, 
747, 150 Or 1—State v X<eabo, 249 
P 363. 120 Or 160 

Pa.—Commonwealth v Webb, 97 A. 

189, 192, 252 Pa. 187 
Tex.—^Mercer v State, 157 SW2d 
919 920 143 Tex.Cr 196—McNaulty 
y SUte 185 SW2d 987. 989, 188 
Tex.Cr 817 

Wash.—State y.. Refsnes, 128 PAd 
778, 775* 14 Wash.2d 669 
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person juay Lave a good reputation ^nthont Laving j 
a good character,or a person may in fact Lave a I 
good character while suf^enng from a bad reputa¬ 
tion^'* Reputation is external and a shadow, 
and li’-cs Cats de a man,*® and dope* ds on z^e at- 
tnourcs wluch the peoijle genera y in tne co’n^iiun””* 
belieie Inm to pos«tss ILputat^on is mere x- evi¬ 
dence of c '•aicc'’cr ,*5 and is me character which is 
imputed to a p-rson^^ h 2s the opuuoa-® or es- 
turcte-^ of a person *s c-,n*.-ae-er, and is mereiy 
w-at 13 repo.-x.u or ti' ood fiom ic^oit to be 
the comUu.—5 ts - a-e 01 iLe persons cja-ac- 


ter^^ Thus the qualities which a peison is sup¬ 
posed to possess constitute a peison’s estimated 
character or reputation 28 

I Reputon is frequently described m terms which 
> inaicate that it is a mental concept, and there are 
:!itrrenients to the effect that leputation is what a 
* 2 >eiscii IS thought, 2 * supposed,-® repiited,26 be- 
iievcd,2" 01 estimaued2S to be, and is the regard,28 
rop^'e^^ estimate ,21 esteom,®^ or estimation's m 
woch a peison is held by others 24 Theie are some 
sta"^e**ie**ts that reputation is the general^S opin- 
ion,26 and tho^e aie also statements that r^utation 


JL 'baalo di£ere:ie« 

Iowa.—oweite ^ K-wu-ff, 30 XW-d 
t3i, 43S 239 lo *a 414 

13. Kl —e'T re’ Aken \ Puff¬ 
er. S XE2d I'iS, 3*j 3. 290 niApp 
196 

Mo—State ▼ Foster 225 SIV 671, 
672 

Pa.—Coirmoawea’th v \t*ebb 97 A. 
1S9 192 252 Pa. 1S7 

14. M*fis—Stesa ’ \ Stegall, 119 So 
S02 S04 ISl M*ss S73. 

XH—Oj^Mce \ Dixon. 68 A. 687 
5S9 74 XH 3S6 

15. Ga.—ClarA.e v State, 183 S E. 92, 
52 Ga.App 854 

XT—^In re Capozzi, 289 XTS 869, 
872. 160 Misc 200 
11 C J p 289 note 36 
SepuiailoiL is the Iknlt of one’s 
walk and comersation the result of 
deportment.—Cauley v State, 9 So 
456, 92 Ala. 71. 

18, XC—State v XTssery, 24 SR 
414 415 118 XC 1177 
11 G J p 2S9 note S7 
17 Ind—Bills v State, 119 XR 465. 
1S7 Ind. 72L 

18. Pla.—^Plne v State, 70 So 379, j 
3S1 70 Fla. 412 

Kan.—State \ Summons, 88 P 57, 58, 
74 Kan. 799 

Minn .—State \ Osiund 273 XW 76, 
199 Minn. b04, 110 A L.R. 383 
Miss--Stegall \ Stegall. 119 So 802, 
804, 151 M'ss S73 

Mo—State v Cook 207 SW 831, 833 
—State \ Taylor 183 SW 299, 
SOI, 267 Mo 41 

XJa.—Curtice v Dixon, 68 A. 587, 589, 
74 X.H. 386 

Or—State v Leabo, 249 P 863, 120 
Or. 160—^Le\eric]i ▼ Franlt, 6 Or 
21S, 218 

19. CaL—People ▼ McDaniel, 140 P 
2d SS 90 59 Cal App.2d 672 

54 C J p 6SS note 60 
Ctasrai aeigSibozliooa zapniatloxi Is 
the character which a man bears gen¬ 
erally among the persons with whom 
he associates, and by nhom he is 
known.—Dave v State, 22 Ala. 23, 
39 

fla Kan-->State v Brown, 42 P 363 
865, 55 Kan. T66. 

Ohio —^Bucklin v Ohio, 20 Ohio 18, 23 


iSlfc Ga.—^Moore v Dozier 57 S R 110 
1x3, 12S Ga. 90 

I Or—^Le\erich \ Frank, 6 Or 212, 213 
]23 Pla—Pine \ State. 70 So 379 
I 381 70 Fla. 412 

—^^lannaugh \ J C Penney Co, 
I 250 XW SS. 40. 61 SD 550 
23. Iowa.—^Andre v State, 5 Iowa 
, 389 893, 68 Am D 70S 

84. Ill —People ex rel Aken v PuCT- 
, er, 8 XE2d 198. 203 290 IllApp 
196 

Mo—State \ Cook 207 SW 881, 833 
11 C J p 289 note 26 
Similarly expressed 
(1) What people think. 

Ala.—^Brown v Moon, 72 So 29, 196 
Ala, 891 

Tex—Dutz V State. 176 aW2d 817, 
320 140 TexCr 503 
(2> What people think one to be — 

' State \ Fenimore, 29 A.2d 170, 171, 8 
' Terry Del, 183 

I i3) What people think an indlvidu- 
'al is—Mercer \ State, 167 SW2d 
I 919, 920, 143 Tex.Cr 196—McXault^ 
State 133 SW2d 987, 989, 138 
iTeauCr 317 

(4) What is understood to be the 
reality about a person.—State y Iiea- 
oo, 249 P 303, 120 Or 160 
25. Cal—State v Hldgeway, 265 P 
349, 350, 89 CaLApp 615 
Ill—People V Hicks, 199 XR 368 
370, 8b2 HL 238—People v Bel- 
castro, 190 XJR 301 804, 866 Ill 
144—^People ex rel. Aken v Puffer, 

8 XR2d 198, 203, 290 IlLApp 196 
Pa.—Hopkins v Tate, 99 A. 210, 212, 
255 Pa. 56 

11C.J p 289 note 27 

85. Mo—State v Cook, 207 S.W 881, 
888 

Or—Ijeverich v Frank, 2 Or 212, 213 

27 US—Moore v U R, CCAGa.. 
123 P2d 207, 210 

88 Ill—^People V HiOks, 199 XB 
368,370,362111 238 

29 K\ —^Louis\ ille Times Co v 
Emrich, 66 SW2d 73 75, 252 Ky 
210 

30l US—Corpus dhxis dted in u 
3 V One 1939 Model DeSoto Coupe, 
Etc., GC AOkl., U9 F2d 516, 521. 
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Pa.—Comnonwealth v Webb, 97 A. 

1S9, 192, 252 Pa. 187 
-1. Ala.—^McGuire v State, 58 So 
60 61, 3 AIglApp 40 
Xy—Citizens Bank of Moorehead v 
Hum. 154 S W 2d 780, 731, 287 ICy 
646—^Louis\llle Times Co v Em- 
rich, 66 S W2d 73, 76. 252 Ky 210 
54 C J p 688 notes 62-6A 

32. Arlz.—Reed v Real Detective 
Pub Co, 162 P2d 133, 139, 68 Ariz. 
294 

Iowa.—^Ha’ligan v Lone Tree Farm¬ 
ers Eh.c'iange, 300 NW 661, 565, 
230 Iowa 1277 

Ky—^Louisville Times Co ▼ Emrich, 
66 S W 2d 73 76. 262 Ky 210 
XJ—State V O’Hagan. 63 A 95, 96, 
78 XJXaw 209 

33. Cal —People v McDaniel, 140 P 
2d 88, 90, 59 CalApp2d 672 

XC—State V Ussery. 24 SJB. 414, 
416 118 XC 1177 

Pa.—Commonwealth v Visotsky, 195 
A 148, 150 129 Pa.Super 86 
SD—Mannaogh v J C Penney Co., 
250 XW 38, 40, 61 S D 560 
54 C J p 688 note 65 

34. Ala.—McGuire v State, 58 So 60, 
61, 8 AlaApp 40 

XC—estate V Ussery, 24 SE. 414, 
415 118 XC 1177 
m the xBinds of others 
Ill—People ex rel Aken v Puffer, 8 
XR2d 198. 203 290 UlApp 196 
11 CJ p 289 note 28 

85b XC—State v Kizlah. 8 SR2d 
474 477. 217 XC 899-State v 
Smoak 195 SR 72 82, 213 XXl 79 
—State V Steen, 117 SR 798, 794, 
185 xa 768 

85. XC—State T Kigfaii, 8 SBi.2d 
474. 477, 217 XC 899—State v 
Smoak, 195 S E 72, 82. 213 X C 79 
—State V Steen, 117 S R 798> 794, 
185 X C 7b8 

Or—In re Weinstein, 42 P 2d 744, 747, 
150 Or 1 
Sunilarly stated 

(1) The opinion generally enter¬ 
tained, derived from common report. 
—Bums V State, 79 XR 929, 930, 
75 Ohio St 407 

(2) The general opinion of a person 
held by the community—State t 
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IS the sum of opimons,^^ entertained concerning , say,45 since it is recognized that silence mar in- 
a person, and the opinion may he good or it may • dicate an exeeedmgh fine reputation Reputa**on 
be bad.3^ Reputation may be good in some particu- ! is not necessarily Trhat is known about a person, 
lars and bad in others | and, while general reputation is necessarily based 

Reputation is based on the speech of people,^^ 
and IS founded on what people say about a mans 
actions and charactor,« and therefore is fiequentiy I Eepntation is not irhat one individual may knoirSi 
expressed as an oral concept, as what is said,<2 or o- thm^ss of a person, and it is not one mdividtial’s 
what people say,** or state ** personal or private opinion about a peison,** and 

I It is 1 O’ fen wbar a few individurils maj say** or 
Not only is reputation denred from what people abou* a person. On the contrary, reputation 

say, but it is also derived from what they do not ^ invohes the community estjniate^^ of a person oi, 


on hearsay,^ s and, in a way, is composite hear¬ 
say,^® mere rumors are not reputation 50 


Reed, 7 So 182, 188, 41 LaAnn. 681— 
54 C J P 6S8 note 69 
(8) A person's reputation is his 
stsindiniT in public opinion in his com¬ 
munity where he has resiaed.—Liouia- 
ville Times Co v Emrich, 66 S W 2d 
78, 76. 253 Ky 210 

(4) Reputation is what public opin¬ 
ion thinks a person is or reputes him 
to be.—State r Cook, Mo, 207 SW 
881, 888 

87 NY—In re Capozzi, 289 NTS 
869, 872, 160 Mlsc. 200 
Wash—State v Refanes, 128 P2d 
778, 776. 14 Wa8h.2d 569 
11 C J P 289 note 84 
Popular opinioaL 

NC—State v Uaaery, 24 6.B 414, 
416, 118 NC 1177 
"Oeaeral oonsensns of opinioa*’ 

Minn. —State ▼ Palmersten, 299 N 
W 669, 672, 210 Minn. 476 

the trial of nomas Hardy for 
treason, Mr Erskine described it in 
these words The slow-spreading in¬ 
fluence of opinion arising from the 
deportment of a man in society * *'— 
State V XJssery, 24 S E 114, 116, 118 
NC. 1177 

88. NC—State ▼ Kiziah, 8 S.E.3d 
474, 477, 217 NC. 899—State \ 
Smoak, 196 SE 72, 82, 218 Xa 79 
—State V Steen, 117 SE. 798, 794, 
185 NC 768 

89 NJ—Stromberg v Judge “of 
Court of Common Pleas of Camden 
County, 198 A 540, 641, 118 NJT 
liaw 887 

4b Mich.—^People v Liicavoli, 250 N 
W 520, 624, 264 Mich 648—People 
▼ Nemer. 187 NW. 816, 817, 218 
Mich. 168 

SD—Mannaughv J C Penney Oo, 
250 NW 88. 40, 61 SD 550 
SIxnilazly expressed 

(1) Reputation has as a basis for 
its existence what has been heard 
and said among the members of the 
community in which one lives and 
acts—State v Palmersten, 299 NW 
669, 672. 210 Minn. 476 

(2) Reputation consists of the 
speech of the people who have an 
opportunity to know the parties — 


Commonwealth v Stuirp. 53 Pa. 182, 
133, 91 Am D 198 

(8) Reputation consists of the be¬ 
lief and the speech of the peop.e who 
ha^e an opport^^nity to Inow the 
parties, and ha\e heard of and ob- 
serted their manner of living—Car- 
gi*e % Wood, 63 Mo 501 513—Aah- 
ford V Metropolitan Jm Ina Co, 80 
MoApp 638 644 

41. Tex.—C axis v Hendricks, Civ 
App. 164 S W 57, 58 

42. Iowa.—^State v Bell 221 NW 

521 523. 206 Iowa Sib—State v 

Pickett, 210 N W 7S2, 783. 202 Iowa 
1821 

NH.—State v Lapage 57 NH. 245, 
296 24 AmR 69 

Tex—Stewart v State 188 SW2d 
167, 170 148 Tex.Cr 480 
54 CJ p 689 notes 76,77 

43. Iowa.—State v HSrtung, 80 N 
W 2d 491, 49S 239 Iowa 414—State 
V Poston, 203 NW 257. 258, 199 
Iowa 1078 

Mich—^People v Llcatoli 250 NW 
520 524 264 Mich. 643—People v 
Nemer 187 NW 315, 817, 218 
Mich. 168 

Ohio—^Bums v State, 79 NE. 929, 
980, 75 Oh<o St. 407 

SD—^Mannaugh v J C Penney Co, 
250 NW 38, 40, 61 SD 550 
Tex—Stewart v State 188 SW2d 
167, 170, 148 TexCr 43C—McNaul- 
ty V State 135 S.W2d 987, 989, 188 
TexCr 817 

Wash—State v Refsnes, 128 P2d 
773 775 14 Wash 2d 569 
54 C J p 6S8 note 75 p 689 notes 79- 
81—11 C.J p 289 note 38 
Wliat others say 

US—^Interstate Securities Co v U 
S, CCAO^l, 151 F2d 224, 226 
Colo —H. Lu Shaffer & Co v Prosser, 
62 P2d 1161, 1163, 99 Colo 835 
44i Tex—Dutz v State, 176 SW2d 
817, 820, 146 TexCr 503 
45 US—Moore v U S, CCLAGa., 
128 F2d 207, 210 
Similarly expressed 
Reputation need not necessarily be 
a matter of discussion, because the 
best reputation is the one least talk¬ 
ed about, but, in order to establish 
bad reputation, of necessity the sub- 
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rieci of reputation must have been 
, d^scjssed generaliv in the communi- 
! tv—State V Pickett. 210 NW 782 
7S3, 202 Iowa 1321 

46. Ky —^Davenport ▼ Common- 
, wealth IrtS SW2d 1054, 1061. 285 
I Hy 628 

'47 US —^Interstate Securities Co 
' v U S, CCAOkl. 151 F2d 224, 
226 

I Cal —People v McDaniel, 140 P 2d 88, 

I 90. 59 Cal App 2d 672 
148. Tex—Stewart v State, 188 S W 
I 2d 167, ITO. 148 TexCr 4S0 
49. Hy—^Louisville Times Co v 
Emrich. 66 SW2d 73, 75 252 K\ 
210 

Onmulatioa of ocdlnaxy peroeptloiu 
testimonies 

'*Reputation is simply cumulation 
of ordinary perception-testimonies 
heard and gathered and reduced to 
a single implied assertion, which as¬ 
sertion Is reported to the tribunal bj 
tne witness who perceived the cumu¬ 
lative assertions.**—Stromberg \ 
Judge of Court of Conuron Pleas of 
Camden County, 198 A 540, 541, IIS 
NJLaw 387 

[50. US—Moore v U S, CCAGa., 
128 F2d 207 210 

61. Hy—Citizens Bank of Moore- 
head V Hunt. 154 SW2d 730, 731 
287 Hy 646 

62. Ky—Citizens Bank of Moore- 
head V Hunt supra. 

NJ—State V Denser 184 A 800, 
802, 116 NJ* Law 487 

63. lOwa.—Halllgan v Lone Tree 
Farmers Exchan-^e, 300 NW 551 
555 280 Iowa 1277 

Njr—State V Denser, 184 A 800 
802 116 NJLaw 487 
Xndlvidaal acts or opinions are im¬ 
material 

Ala.—^Brown v Moon, 72 So 29, 196 
Ala. 291 

64. US—Moore v U S., CCAOa., 
128 F2d 207, 210 

65. US—Moore v U S, CCAGa, 
128 F2d 207. 210 

66. NJ—State v Denser, 184 A 
I 800, 802, 116 NJXaw 487 
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in other situations, inTolves popular^^ or gener- 
al5S estimate of a person. Whether reputation is de¬ 
scribed in terms of a mental or oral concept, the 
concept must be entertained or expressed general¬ 
ly®® by the people,®® the public,the community ®2 
In this cornection the community is the community 
where the person lives®® or where he is known, 
hvs commxmity,®® and the people are the x>erson’s 
intimates, associates, friends, and neighbors ®® 

It has been said that the reputation of one who 
controls a comp'i-'v, partnership, or coiporation, or 
who is generallv understood and believed to exercise 
such control, and the reputation of his concern, are 
inseparable 

It is staged m the definition Person, 70 C J S p 
6SS note 66 that legally the term *^rson” includes 
not only the phvsieal body and members, but also 
every oou-ly sense and personal attribute, among 
which IS the reputation a man has acquired Black- 


stone m his Commentaries classifies and distinguishes 
those rights which are annexed to the person, jura 
pexsonarum, and acquired rights in external objects, 
jura lerum, and m the former he mclndes personal 
security, which consists m a personas legal and un¬ 
interrupted enjoyment of his life, his limbs, his body, 
his health, and his reputation. And he makes the 
corresponding classification of remedies The idea 
expressed is that a man’s reputation is a part of him¬ 
self, as his body and limbs are,®® and reputation 
is a sort of right to enjo^ the good opinion of others, 
and it IS capable of giowth and real existence, as 
an arm or leg 7® Reputation is, therefore, a peiv 
sonal right,and the right to reputation is put 
among those absolute personal rights equal in 
dignity and importance to seenniy from violence 
According to Chancellor Kent, "as a part of the 
rights of personal security, the preservation of every 
person’s good name from the vile arts of detraction 


87- Ark—Biddle v Riley. 176 STV 
1S4. ISS. 118 Ark. 206, Li.R.A.1915F 
992 

58. US—Moore v U S CCA-Ga. 
122 P 2d 207. 210—Sioan v U S 
CCJLMo, 81 F2d 902. 906 

88. US—Moore v TT &. aCJLGa. 
128 F2d 207. 210 

Kan.—State v Brown. 42 P 863. 865 
55 Kan 766 

Pa.—Commonrealth v Visotsky, 195 
A. 14$ 150, 129 PaSnper 86 
Tex—Stewart v State. 188 S'W2d 
167 170 148 Tex Or 480 
Utah—State v Brown, 98 P 62. 58. 

33 Utah 109 
54 C J p 6S9 note 77 
Oanerally onzre&t 

Iowa.—State v Pickett. 210 NW 
782 783 202 Iowa 1321 

eOi Ala.r—Brown v Moon, 78 So 29 
196 Ala. 391 

Mich—People v Lica\oll, 250 NW 
520, 524. 264 M*ch. 643—People \ 
Nemer 187 NW 815. 817, 218 
Mich. 163 

SJ>—Mannauah v J CL Penney Co. 

250 NW 38, 40, 61 SD 550 
Tex.—Stewart v State, ISS STV2d 
167, 170 148 Tex.Cr 480—Untz v 
State, 176 S.W2d 317, 320, 146 
Tex.Cr 508 
Similarly aam w ea 

(1) The people of the community 
—State V Brown, 98 P 52 53 83 
Utah 109 

(2) The people of the community 
who ha^e the meane of knowledge — 
Bums V State, 79 KB. ^9, 930, 75 
Ohio St. 407 

(3) The general ran of people who 
know a person —Sloan v U S., CC 
A.MOU, 31 F2d 902. 906 


Pub Co, 162 P2d 188, 189, 63 
Artz. 294 

68. US—Moore v XT S., C.C.A.Ga. 
123 P2d 207, 210 

Ala.—^Brown v Moon, 72 So 29, 196 
Ala. 891 

Iowa.—^Halligan v Lone Tree Farm¬ 
ers Bxchange. 800 KW 551 555. 
230 Iowa 1277—State v Pickett 
210 2CW 782, 783. 202 Iowa 1321 
54 C.J p 688 notes 68, 64, 69—^11 C 
J p 289 notes 80. 32 

63. Iowa.—State v Bell, 221 NW 
521 523. 206 Iowa 816 
Mo—^Harrison v Lakenan, 88 SW 
58, 58 189 Mo 581 
KC—State v Kiziah, 8 SE.2d 474, 
477, 217 KC 309—State v Smoak 
195 SB. 72. 82 213 XC 79—::tate 
T Steen 117 SK 793 794, 185 NC 
768. 

Tex.—Stewart v State 188 8.W2d 
167, 170. 148 Tex.Cr 480 

64t. Utah.—State v Brown, 98 P 62, 
53. 83 Utah 109 
Place where he is known 
Ar»3—^Reed v Real Detective Pub 
Co, 162 P 2d 133. 139 63 Ariz. 294 
KT—Cooper v Greeley, 1 Den. 847 
365 

65 Or—State T- Clark, 9 Or 466 
469 

Wash.—State v Posmer, 107 P. 181 
1S2, 57 Wash. 489 

68. Ky —Citizens Bank of Moore- 
head V Hunt, 154 SW2d 780 731 
287 Ky 046—Louisville Times Co 
V Bmerich, 66 S.W2d 78, 75. 252 
210 

Pa.—Commonwealth v Webb, 97 A. 

189, 192, 262 Pa. 187 
irelghhQM 

Ga—^Idoore ▼ Dozier, 67 SJB. 110 
118, 128 Ga. 90 


Iowa.—State v Hartunar, 80 N’W2d 
491, 498. 239 Iowa 414—State v 
Pickett, 210 KW 782, 783 202 

Iowa 1821—State v Poston, 208 N 
W 267, 258, 199 Iowa 1078 
ZTelghhorB or associates 
US—U S V One 1939 Model DeSoto 
Coupe etc., COA-Okk, U9 F2d 
516, 521 
One’s fellows 

Ga.—Clarke v State* 188 S.B. 92, 58 
Ga.App 264. 

FoUowmen 

KJ—State V O’Hagan, 68 A 96, 96, 
73 NJLaw 209 

67 Colo '^EL L. Shaffer & Co. v 
Prosser, 62 P2d 1161, 1168, 99 
Colo 335 

68. US—Thompson ▼ Judy, C-CLA. 
Ky. 169 F 658. 555 

Va—Fuller v Bdwardg, 22 SB.2d 
36, 28, 180 Ya. 191 

69 US —^Thompson v Judy, C.CJL 
K> . 169 F 563. 555 

Va—Fuller v Edwards, 22 SB.2d 
26, 28, 180 Ya 19L 

TO. US—^Times-Democrat Pub Co 

V Mozea La., 136 F 761, 768. 69 
CCA 418 

Ga—Johnson v Bradstreet Co, 18 S 
E. 350, 261, 87 Ga 79 
K T —Cohen v New York Times Co, 
138 NTS 206, 208, 209, 158 App 
Div 242 

71. US—^Times-Democrat Pub Co 

V Mozee, La, 136 F 761, 768, 69 a 
CJL 418. 

Ga—Johnson v Bradstreet Co, 13 
S B. 250 251. 87 Ga 79 
N T —Cohen v New York Times Co, 
138 NYS. 206, 208, 209, 153 App 
Div 242 

72. Ya—Fuller v Edwards, 22 SJBL 
2d 26, 28, 180 Ya 191- 


61. Ariz.—Reed v. Real Detective 
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BEPUTAJriON—REPUTE 


IS justly incltided Tlie laws of the ancients, no 
less than those of modem nations, made pnyate 
reputation one of the objects of their protection.”^® 

The right to the enjoyment of a good reputation 
IS a valuable privilege, of ancient origin, and neces¬ 
sary to human society, as stated in Libel and Slander 
§ 4, and this right is withm the constitutional 
guaranty of personal security as stated m Constitu¬ 
tional Law § 205, and a person may not be deprived 
of this right through falsehood and violence without 
liability for the injury as stated m Libel and Slander 
§4. 

Detraction from a man’s reputation is an mjuiy to 
his personality,and thus an injury to reputation is 
3 , personal injury,that is, an mjury to an absolute 
personal right 

As previously stated, ^^r^utation” and '^charae- 
ter” in some eases are considered to be synonymous, 
and m other cases are r^;arded as not synonymous 
In addition, ^putation” has been held to be 
equivalent to> or synonymous with, '^credit” see 21 
C J S p 1044 note 90, "esteem” see 31 G J S p ISl, 
"estimation” see 31 CJS p 185 note 67, "fame” 
4 see 35 G J S p 736 note 28, "honor” see 41 CJS 
p 324 note 57, ‘^regard” see 76 C J S p 508 note 
89, "repute,”77 and "reputed character” see 14 C 
J.S p 400 note 60 

The word ^^reputation” is treated m various con¬ 
nections throughout this work, and frequently in 
conjunction with the word "character” As to the 
admissib^ity of evidence of reputation in civil ac¬ 
tions see Evidence §§ 430-432, and as to the diar- 


acter and reputation of an accused m a cnimnal 
prosecution see Criminal Law §§ 676--68L. See also 
the indexes to the titles Evidence and Gnminal Law 
Reputation is also treated in various connections 
with respect to witnesses m the CJS. title Wit¬ 
nesses, particular reterence being made to §§ 491- 
537, also 70 G J p 820 note 21-p 936 note 8, dealmg 
with the right to impeach or discredit a witness by 
an attack on his character or reputation. Refer¬ 
ence is also made to the indexes to the titles Dis¬ 
orderly Houses, label and Slander, and Hamage 
For other references consult the Descnptive-Word 
IndeiL 

EBPUTE. It has been said that the word "repute” 
IS often used m ordinary conversation and wntmg, 
as well as m legislation, and all too frequently in 
court decisions, very carelessly,78 hence context and 
mtent must generally be resorted to m its inter¬ 
pretation 79 

As a noun, '^pute” is defined as meaning opinion; 
estimation, judgment,®® character reputed®^ or at¬ 
tributed,®® established opinion,®® pubhc estimate, 
reputation 

^^pute” has been held synonymous with "opin¬ 
ion” see 67 C J S p 507 note 49 J., and "reputation” 
see ante note 77. 

When used as a verb, '^r^ute” means to hold, 
to hold in thought, to esteem, to think, to at¬ 
tribute; to impute.®® 

Reputed Considered, generally supposed,®® ac- 


Va. us—Thompson v Judy, C.CA. 
Ey.ieSF 658. 656 

Va.—Fuller v Edwards. 82 SJQ 2d 26. 

28. 180 Va. 191. 

74L US—^Thompson v JUdy, C.C.A. 
Ey. 169F 658. 556 

Va—^Fuller v Edwards. 22 SJ3L2d 
26. 28. 180 Va 191. 

76. KY—Oohen t New York Times 
Go. 138 NYS 206. 208. 209. 158 
AppJ>ly 242 

Va—^Fuller v Edwarda 22 S E.2d 26, 

29. 180 Va 191 

Action of libel and slander as per¬ 
sonal in nature see Libel and Slan¬ 
der 5 152 

‘SHmilaxily expressed 

*Tf it [reputationj is not to be 
classed as a personal riaht. where 
does it helona^ No provision has 
been made for any middle class of 
injuries between those to person and 
those to property, and the great body 
-of wrongs arrange themselves under 
the one head or the other TThether 
viewed from the artificial arrange¬ 
ment of law-writers or the stand- 
3 K>int of common sense, an injury to 


reputation is an injury to person, 
and oftentimes an injury of this sort 
causes ter more pain and unhappi¬ 
ness. to say nothing of actual loss 
of money or property, than any phys¬ 
ical Injury could possibly occasion.* 
US—^Times-Ilemocrat Pub Co v 
Mozee La., 136 F 761. 768. 69 aC 

A. 418 

GkL—Johnson v Bradstreet Co.. 18 
S E. 260. 261, 87 Ga. 79 

76. Va—Fuller v Edwards. 22 SE. 
2d 26, 29. 180 Va 19L 

77. Mo—^Harrison v I.akenan, 88 8 
W 68. 68. 189 Mo 581. 

78. Colo—L. Shaffer & Co. v 

Prosser, 62 P2d 1161, 1168. 99 
Colo 885 I 

79 Colo—L. Shaffer & Co v 
Prosser, supra 

80. Ill—People V Belcastro, 190 N 

B. 801, 808. 856 HL 144, 92 A.LR 
1228 

Phrases 

(1) **Oood repute*’ see 88 CJS. p 
987 note 48 
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(2) **Man of good repute'* defined 
see 54 CJS p 1118 note 78. 

8L Mo—State v Paterson, 88 Mo 
88. 104, 67 AiaR. 874. 

88, Mo—State v Patersoa supra 
Pa—Commonwealth v Howa 85 Pa 
Super 554. 668 

88. Mo—State v Paterson. 88 Mo 
88. 104, 57AirLR.874. 

Fa—Commonwealth v Howa 85 Pa 
Super 554. 568 

84. Pa—Commonwealth y. Sowa 
supra 

85 HI—People y Belcastro. 190 N 
E. 801, 808, 856 HI. 144, 98 A.L.R. 
1238 

86. La—Lee y Hunter. 28 So 2d 61. 

62. 208 La 248 
54 C J p 689 note 98 
Phrases 

(1) ''Reputed character" see 14 C. 
JS p 400 notes 59-61 

(2) "Reputed owner" defined see 
Property S 18 a (1) (b) 

(8) Other phrases employing "re- 
Iputed" see 64 G.J p 689 notes 1. 2 
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eepted by general or public opimon.^'^ It bas been 
said that this word has a mnch weaker sense than its 
derivation would appear to warranty importing mere¬ 
ly a supposition or opinion derived or made up from 
outward appearances^ and often unsupported by 
fact 88 

EEQT7EST. In its ordinary or natural sense the 
word * request” is precatory, not mandatory,®^ and 
does not, as a rule, carry with it such foice as to 
make it imjierative or binding on the person to whom 
it IS directed 80 It does not naturally import a 
l^al obligation,81 and is sometimes recommendatory 
or entreating, and expressive only of a wish or 
desire.83 It is also true that the word is often used 
in an imperative sense,88 and under some circum¬ 
stances may be given mandatory or imperative ef¬ 
fect 8^ Thus, the term may be used either as a 
command or as an entreaty, depending on the con¬ 
test and the circumstances of its use,85 and its pre¬ 
cise meanmg must depend on the circumstances m 
which It IS employed.88 It has been said that a 
request from one m authority is understood to he a 
mere euphemism, and is in fact a command in an 
inoffensive form.87 

As a noMij "request” is defined as meanmg the act 


or instance of asking for something or some action 
desired,88 the act of asking for anything desired,88 
expression of desire;^ entreaty, petition,8 also, 
that which is asked for 8 

The noun 'rer^uest” has been held synonymous 
with "desire” see 26 C J S p 1242 note 2, "instance” 
see 44 0 J S p 4:09 note 37, and ^Hrish,”^ and has 
been distinguished from "claim” see 14 C J S p 1183 
note 87, and "demand” see 26 C J S p 701 note 27 

As a verb, "request” is defined as meaning to ask,8 
to ask for earnestly,8 to address with a request,« 
to solicit,8 to entreat,8 to express desire for^o 

The verb "request” has been held equivalent to, 
or synonymous with, “beg” see 10 CJS p 233 
note 23, ^^eseech” see Beseech m 10 C J S, "entreat” 
see 30 C J S p 267 note 5, and "sobeit,”^^ and has 
been compared with, or distmguished from, "cause” 
see 14 C J S p 52 note 60 J., and "require.”!^ 

The past participle, "requested,” has been held 
synonymous with "desired” see 26 CJS p 1243 
note 31, and has been distmguished from "insti¬ 
gated” see 44 C J S p 410 note 56 

Phrases employing the word “request” in its vari¬ 
ous forms are set out m the note ^8 


87. La.—Lee v Hunter. 2S So 2d 61, 
62 208 La. 248 

—^Boinnan % Howard, 110 SB. 
98. 100, 182 NO 662 

88, Cal—Santa Cruz Bock Pav Co 
V Lyons, 43 P 599, 601, 5 CaL 
Unrep Cas. 260 

80 Te3L—ars v Byars 182 S. 

Tr2d 363. 364 143 Tex. 10 
Essentially preoatozy 
SC—Tiencken v Zerbst, 13 SR2d 
488 484. 196 SC 438 

00. Ky—^Hasan v Muir, 105 S.TV 
2d 820, 828, 268 E:y 636 

9L Tenn —Comford v Cantrell. 151 
&TV‘2d 1076, 1078, 177 Tenn 553 

08. Ky—Shaver v. Weddlngton, 66 
SW2d 980, 984. 247 Ky 248 

OS. Ky—Shaver v Weddlngton, su¬ 
pra. 

As sndL it Is precatory, that is a 
command given in words of entrea¬ 
ty or permission, a delicate way of 
directing the doing of a thing —Sha^ 
ver T. 'Weddington, supra. 

94b Ky—Hagan v Muir, 105 SW 
2d 820. 828, 268 Ky 686 
It is aa error to suppose that the 
word '^quest** necessarily imports 
an option to refuse, and excludes 
the idea of ohedlence as a corre¬ 
sponding duty 

ns—Colton ▼ Colton, Cal. 8 SCt 
1167, 1178, 127 US. 800, 32 LJBd. 
188. 


Tex.—^Byara v Birars. 182 S’W2d 
868, 864. 148 Tex. 10 
05. NJ—Marx v Bice. 65 A.2d 
48 61. 1 NJ 574. 

oe. Ind.—Snodgrass v Brandenburg. 

72 NB 1080, 1031, 164 Ind. 59 
97 Neb—State v Scheve. 98 NW 
169, 170, 65 Neb 858, 59 LBJk 
927 

98. Tex .—Byars v Byars, 182 8W 
2d 363 864, 143 Tex. 10 
99 Or—Philomath College v Wy¬ 
att, 81 P 206, 216, 27 Or 890, 26 
LBJL 68 

Pa.—^In re Kreiders* BSstate, 61 A. 

1115. 1116, 212 Pa. 587 
L Tex.—Byars v Byars, 182 SW 
2d 863, 864 143 Tex. 10 
64 CJ p 689 note 6 
8. Tex.—Byars v Byars, supra. 

8. Tex.—^Byars v By ars, supra. 

4i Pa.—^Hopkins v Glunt, 2 A. 188. 
185, 111 Pa. 287 

6 SC—^Tiencken v Zerbst, 18 S.K 
2d 488, 484, 196 SC 438 
54 C J p 689 note 8 
Similarly defined 

(1) To as for (something) 

Ind.—Artificial Ice & Cold Storage 
Co V Martin. 198 NJBl 446. 449, 
102 IndApp 74 

Tex.—Byars v Byars, 182 SW2d 
868, 864, 148 Tex. 10 

(2) To ask for (permission or op¬ 
portunity to do, see, hear, etc., some¬ 
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thing) —^Artificial Ice & Cold Storage 
Co V Martin, supra, 
e. Neb—Long v State, 86 NW 810, 
815. 28 Neb 83 

7 Neb—^Long v State, supra. 
Similarly defined 

To make a request to or of (one) 
—^Byars v Byars, 182 SW2d 863, 
364 143 Tex. 10 

8. Ind.—Artificial Ice & Cold Stor¬ 
age Co V Martin 198 NB. 446. 
449, 102 Ind.App 74 
SC—^Tiencken v Zerbst. 18 SB 2d 
483. 484, 196 S C 488 
Tex.—Byars v By^ars 182 SW2d 
868, 864. 143 Tex. 10 
54 CJ p 690 note 10 

9 Neb—Long v State, 86 NW 810, 

815, 23 Neb 88 

10 Ky—Johnson v Clem, 4 Ky L 
860. 867 

Neb—Long v State, 86 NW 810, 

816, 23 Neb 88 
To eaproM desire to 

SC—^Tiencken v Zerbst, 18 S.B 2d 
488, 484, 196 SC 488 
IL Ind.—Artificial Ice & Cold Stor¬ 
age Co v Martin. 198 JSLBL 446. 
449, 103 Ind.App 74 
IS. Ind.—Snodgrass v Brandenburg. 

72 NB. 1030, 1081, 164 Ind. 69 
54 C J p 690 note 9 [a] 

18. Phrases 

(1) 'Ttequest by mall** see 64 CJ 
S p 896 note 61. 

(2) **Beque8t for wages** distin- 
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BEQI7IBE. The word “require” is derived from the 
Latin ‘^eqniro,” eomponnded of “re” and “quaere,” 
to seek for, or to seek to get hack^^ It is an 
ambignous term,^^ and is defined m several senses 

In one sense “require” is defined as meaning to 
demand,^® to requestto exactto insist on 
having,!® to claim as by right and au-honty,-'^ 
to compel, 21 to command, 2® to direct, to order,23 


I to enforce,2^ to prescribe The term is also de¬ 
fined as meaning to ask,26 to ask as a favor, 2? to 


ask as of right®® and by authority,®® to ask or 
Older to do somethmg 3® 


i In a slightly difierent sense ^^cquire” is defined 
I as meaning to need^i or call for, 22 to have need or 
[ necessity tor ,33 to tender necessary or ind^spensa- 


anlshed from **clalm for compi-isa* 
tion*' see 14 O J S p 1187 note 26 

(5) **Iteque8ted instructions ” Con¬ 
sult the Descriptive-Word Index fo- 
paxticular references 

(4) Other phrases employ *nsr the 
term and as to which more recent 
adjudications have not been found 
see 54 CJ p 690 notes 12-22 

14. Wash—Duhamel v Port Ange¬ 
les Stone Co, 109 P 597, 599, 59 
Wash. 171, AnnCa8.1912A 1229 

54 C.J p 690 note 24 

15. Conn—Hull v Holloway, 20 A. 
445, 447, 58 Conn. 210 

Phrases emploiring the term and 
as to which more recent adjudica¬ 
tions have not been found see 54 C 
J p 691 notes 72-77 

16. Arlz—State ex rel Frohmlller 
V Hendrix. 124 P2d 768, 778. 69 
Arlz. 184. 

Conn.—Hull v Holloway, 20 A. 445, 
447, 58 Conn. 210 

Iowa,—Harwood v Dsrsart Consol 
School Dist, 21 NW2d 884, 886, 
287 Iowa 183 

E^m.—Corpos Taxis dted In Kew- 
comb V Victory Life Ins Co, 155 
Q?2d 466, 468, 169 Kan. 403 
Tex.—Hx parte Miers 64 S.W 2d 
778 780, 124 Tex.Cr 592 
64 C J p 690 note 40 
Shnllaxly deflned 

(1) To demand as appropriate— 
Bank of Italy v Johnson, 251 P 784, 
792, 200 CaL 1. 

(2) To demand or exact as neces¬ 
sary or appropriate.—Missouri Pac. 
R. Co V Illinois Commerce Commis¬ 
sion. ex reL Broth, of R. R. Train¬ 
men. 81 N‘JC.3d 871, 876, 401 HI 241. 

(8) To demand as a matter of 
right.—Boswell v Hall, 8 Ohio S. & 
CJP 690, 691. 

<4) To demand authoritatively— 
Dick V Forshey, 71 Pa.Super 489, 
441. 

(6) To demand or request author¬ 
itatively—Moran Bolt, etc., Mfg Co 
V Caldwell, 144 SW 472, 474, 240 
Mo 858 

(6) To demand, or to request 
something of, authoritatively 
Mo—^Moran Bolt, etc,, Mfg Co v 
Caldwell, supra. 

Wash.—Diths-mel ▼ Port Angeles 
Stone Co, 109 P 697, 699, 69 Wash. 
171, Aiin.Ca8l918A 1229 

17. Ariz.—State ex rel. Frohmlller 


\ He-»drlx. 124 P2d 768, 773. 6*^ 
Ariz. 1S4 

54 CJ p 691 rote 66 

18. Ariz.—State » rel Prohmille'* 

V Hendrix. 124 P2d 76S 773, 5* 
Ariz. 1S4 

loxcu.—^Harwood v D 3 sart Consol 
School Diet., 21 XW2d 884, 836 
287 Iowa 128 

Kan.—Corpiis Taxis cited la Xew- 
comb v Victory Life Ina Co. 155 
P2d 456, 458. 159 Kan. 408 
2Ceb—^Hlestand v Rlstau, 284 XW 
756 739 135 Xeb SSL 
54 C.J p 691 note 48 
19 Okl —Union Mut. Ins Co v 
Page 164 P 116. 119, 65 OkL 101 
LR.A.1918C 1 
54 C J p 691 note 63 
Similarly defined 

(1) To insist.—^Tennessee Coal, 
Lumber & Tan-Bark Co v Waller, 
C aTenn.. 87 7 645, 547 

(2) To insist upon.—Duhamel v 
Port Angeles Stone Co, 109 P 697, 
599, 69 Wash. 171, Ann.Ca&1912A 
1229 

(8) To insist upon having as in¬ 
dispensable —Concordia 7 Ins Co 
V Bowen. 121 IlLApp 85, 42 

80 Conn.—Hull v Holloway, 20 A. 

445, 447, 68 Conn. 210 
Kan .—OorvuM Taxis cited in Hew- 
comb V Victory Life Ina Co, 155 
P2d 456, 458 159 Kan. 408 
54 GLJ p 690 note 86 
Similarly defined 

(1) To claim. 

Ky—Johnson t Oem, 4 l^L. 860, 
867 

Wash.—Duhamel v Port Angeles 
Stone Co, 109 P 697, 699, 59 Wash. 
171, Ann.Casl912A 1229 

(2) To claim as indispensable 
Dak.—^Kennedy v Talde, 29 HW 

667, 670, 4 Dak. 819 

OU—Union Mut. Ina Co v Page, 
164 P U6, 119, 65 OkL 101, LJSJL 
1918C 1 

(8) To ask or claim as of right 
and by authority —State v Mfirron, 
128 P 485, 490, 17 KM. 804. 

8L Keb—Hlestand v Ristau, 284 
KW 756, 759. 126 Keb. 881 
Tex.—^Ex parte Miers, 64 SW2d 
778, 780 124 Tex.Cr 592—Medlock 

V Stata 1 SW2d 808, 810, 108 
Tex.Cr 274 

54 CJ p 691 note 6L 

88, Texw—Ex parte Miers, 64 S W 2d 
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77S 7S0 124 Tex.Cr 392—Medlock 

V State 1 SW2d 808, 810. 108 
TeaCr 274 

Similarly stated 

To impose a command or compul- 
s*or upon one to do something — 
Bain V Coats, Tex.ComApp 244 S 
W 130. 184 

23 Ill—Vogrin V American Steel 
etc., Co, 103 KJS. 832. 833, 263 
HI 474 

54 C J p 691 note 61 
24. lova.—^Harwood v Dysart Con¬ 
sol School Dlst, 21 KW2d 884, 
836 287 Iowa 138 

25 US—^U S V Dimmlck, D.C 
Cal., 112 7 330. 851. 

86 Iowa.—Ryan v Litchfield. 144 
KW 813, 314 162 Iowa 609 

87 Okl—American Ins Co v Ro- 
denhouse. 128 P 502, 504, 86 Okl 
211 . 

54 CJ p 690 note 26 
88. Tex.—^Boyce v Strlngfellow, 114 
SW 652 654, 52 Tex.CivJlpp 604 
54 CJ p 690 note 27 
88. Wash.—Duhamel v Port Ange¬ 
les Stone Co, 109 P 597, 600 59 
Wash. 171, Ann.Cas.l912A 1229 
54 C J p 690 notes 27, 28 

30 KM.—State v Marron, 128 P 
485, 490, 17 KM. 804 

8L Ariz.—State ex reL Trohmiller 

V Hendrix, 124 P2d 768, 778, 69 
Ariz. 184 

Cornu—HuU V Holloway, 20 A. 446, 
447, 68 Conn. 210 
64 CJ p 691 note 58 

88. CaL—Bank of Italy ▼ Johnson, 
251 P 784, 792, 200 CaL L 

HI iwflf ly 

(1) To call for—Ryan v Litch¬ 
field, 144 KW 818, 814, 162 Iowa 
609 

(2) To call on.—State v Marron, 
128 P 485. 490. 17 KM. 804 

(8) To call to account for—John¬ 
son Y Clem, 4 KyL 860, 867 

33. KM—State v Marron, 128 P 
485. 490, 17 KM. 804. 

Keed os neoesidty 

KT—^In re Martins Will. 199 KR 
491. 494, 269 KY 805 
To have impexatlYe nsed of 
Wash.—^Duhamel v Port Angeles 
Stone Co 109 P 697, 599, 69 Wash. 
171, AnruCas 1913A 1229 
54 C J p 691 note 50 
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to want^^S to need, want, or have occasion 

for®* 

The word ^^reqaire” has several other signidca- 
tioiis, and it is sometunes defined as meaning to 
search for^ to seeky®^ and it is also defined as 
meaning to avenge, to take satisfaction for®® It 
has been said that never, so isx as research dis¬ 
closes, has the word been construed as meaning must 
or shall.®® 

'Require” has been held equivalent to, or synon¬ 
ymous with, "authorize" see 7 C J S p 12^3 note 67, 
"dam" see 14 C J S p 1185 note 73 3, "compel" see 
15 G J S p 650 note 40, "demand" see 26 C J S p 
704 note 85, "direct" see 26 C J S p 1316 note 87, "en¬ 
join" see 30 C J S p 254 note 57, "exact" see 32 
C J S p 1146 note 87, "need" see 65 G J S p 273 
note 43, "order’' see 67 G J S p 520 note 71, ^pre¬ 
scribe" see 72 G J S p 489 note 9, and ^^take "^® 

It has been compared with, or distinguished fnim, 
"authorize" see 7 G J S p 1^3 note 66, "demand" 
see 26 C J S p 704 note 87, "need" see 65 G J S p 
273 note 4^ "notify" see 66 G JS p 678 note 17, 


"permit" see 70 G J S p 568 note 72^ "redound" see 
76 G J S p 178 note 62, and "request" see ante p 
270 note 12. 

Requiring Requesting, demanding,authorita¬ 
tively demanding or requesting something to be 
done,^® also, having mpeiative need.^® 

Required Demanded,requested,^® command¬ 
ed,^® compelled,called for^® Also, needed,^® 
necessary,®® made®®' or rendered®® necessary or in¬ 
dispensable ®® 

"Required" has been held equivalent to, or synon- 
ymous with, "necessary" see 65 C J S p 270 note 
61, and ^peimitted” see 70 G J S p 568 note 79 J.0 
It has been held not synonymous with "caused" see 
14 GJS p 52 note 90.2, or "occasioned" see 67 
GJS p72note7Ll. 

REQUIREMENT. Li its primary and usual sense, 
the act of requiring,®^ mperative or authoritative 
command,®® a demand, a requisition ®® 

While the word "requirement" does not necessarily 


34. KM—state v Marron. 128 P 
485. 490. 17 KM. 804. 
mmllaTly deflned 

(1) To render necessary, as a 
duty, or an3 tliins indispensable.— 
Johnson v Clem, 4 KyL. 860 867 

(2) To render or Und Indispensa^ 
bla—Duhamel y Port Angreles Stone 
Co.. 109 P 597, 599, 59 Wash. 171. 
XniLCa8.1912A 1229 

(8) To make necessary— Ex. parte 
Miers. 64 SW2d 778 780 124 Tex. 
Cr 592—54 aj p 691 note 57 

(4) To find Indispensable —Dick v 
Forshey. 71 Fa.Super 489. 441. 

(5) To he rOQuisite.—Hull v Hol¬ 
loway. 20 A. 445 447, 68 Conn. 210 

88. KM—State v Marron, 128 P 
485. 490. 17 KM. 804 
Wash.—Duhamel v Port Angeles 
Stone Co. 109 P 597, 599. 59 Wash. 
171, AnTi.Caal912A 1229 

83. Cal—Bank of Italy v Johnson, 
251 P 784, 792. 200 CaL 1. 

Mo —^Miller y Mutual Benefit Health 
Ss Accident Ass'n, App, 80 S W 2d 
201, 203-X3oxpiis Jnxls uuoted la 
Miller y Mutual Benefit Health A 
ALCddent A8S*n, App. 56 SW2d 
795. 796 

87. KMr—State y Marron. 128 F 
485. 490, 17 KM. 804 

88. Hy—Johnson y. dem. 4 KyL. 
860, 867 

89 Mo —Miller y Mutual Benefit 
Health A Accident Assn. App.. 66 
S.W 2d 795. 796 

40 Ala.—King y Kent, 29 Ala. 642, 
555. 


41 K H.—Hanson y Maverick Oil 
Co, 29 A 459 460, 67 NH. 201. 
Phrases employing the term '^re- 
qulring** and as to which more re¬ 
cent adjudications have not been 
foimd see 54 CJ p 692 notes 80-82 
48. Ohio—State y Peters 147 KB. 

81, 84. 112 Ohio St 249 
48. Oa.—Park y Candler. 40 SB. 
528. 529. 114 Oa. 466 

44. Ohio —Graham y German Amer¬ 
ican Ins. Co. 79 KB 930, 938, 75 
Ohio St 374. 15 LuRJUNS. 1055 
9 Ann.Cas 79 

54 C.J p 691 note 82 
Phrases employing the word **re- 
aulred" and as to which more re¬ 
cent adjudications have not been 
found see 64 C J P 692 notes 96-26 

45. ITS—Western Coal A Mining 
Co y Greeson. C.C.AArk., 284 7 
510, 618 

54 C J p 692 note 90 

46 Ala.—Huey y Waldrop. 87 So 
880, 881. 141 Ala. 818 

47 Kan.—State y McCord, 8 Han. 
282. 289, 12 Am.R. 469 

Mo—State y Dunbar. 280 SW2d 
846. 847. 860 Mo 788 

48. Pa.—Appeal of MoReynolda 66 
Pa. 102, 111. 

49 KY—Heigher y General Blec- 
tric Co, 158 KTS 989, 941, 178 
AppDly 207 
64 CJ p 692 note 85 
As not meaning **needed” 

US—Western Coal A Mining Co y 
Greeson, CCAArk., 284 7 610, 518 

50u Mich.—Flint etc.. B. Co. v De- 
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troit stc., B. Co, 81 KW 281, 285, 
64 Mich. 850 
64 C J p 691 note 88 
SUmilarly defined 

(1) That which Is necessary — 
Commonwealth y Chesapeake, etc., B. 
Co, 108 S W 851, 852, 128 Ky 542. 82 
Kylu 1400 

(2) Made an essential condition.— 
Graham y German American Ins. Co.. 
79 KB 980, 988. 75 Ohio St 874, 15 
L..ItA.,KS. 1065, 9 AnmCas 79 

61. Ohio —Graham y German 

American Ins Co, supra. 
'TUgnired” held not to mean *‘knade 
necessary’—Korwldi Union F Ins 
Soc. y Bayor. 201 P 50, 61, 70 Cola 
290 

8S. US—WUcox A Gibbs Guano Co 
y Phoenix Ins. Co.. C.CSC.. 60 F 
929, 980 

KY—Keigher y General Mectrlc 
Co, 168 KYS 989, 941. 178 App 
Dlv 207 

6& US —Wlloox A Gibbs Guano Co 
y Phoenix Ins Co.. C.CJSC, 60 
F 929, 930 

K Y —Keigher y General Blectrlc 
Co. 168 KYS 989, 941, 178 App 
Div 207 

54. Iowa.—^Rsran v Litchfield, 144 N 
W 818, 814, 162 Iowa 609 
56. Ohio —Ohio Automatic Sprinkler 
Co y Fender. 141 KB 269, 276, 108 
Ohio St 149 

68. Iowa.—Byan v Litchfield, 144 
KW 818, 814, 162 Iowa 609 
Phrases employing the term and 
as to which more recent adjudica¬ 
tions have not been found see 64 CJ* 
p 698 notes 42-46. 
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mean that which is demanded or reqaested,^^ it 
has been said that among the snbsidiazy or excep¬ 
tional defboitions of the word is that of necessity 
or need^^s and that the term may mean that which 
IS necessary, needed, or essential,^^ an essential con¬ 
dition, a thing made necessary The tem is 
frequently used m the plural 

^^Requirement’’ has been held equivalent to, or 
synonymous with, “condition” see 15 CJS p 811 
note 65 2, and ^^xieed” see 65 C J S p 273 note 40 

Requirement contracts for the sale of goods are 
discussed m Sales § 17L 

REQUISITE The word “requisite” has a very 
positive signification,^^ and is defined as meaning 
essential,indispensable^^ 

It has been held equivalent to “condition” see 15 
CJS p 811 note 65^, and has been distinguished 
from ^practicable” see 72 CJ S p 468 note 24. 

REQUISITION. It has been said that there is no 
particular magic m the word “requisition” itself, 
it does not connote the same state of things m 
every particular case, and its various meanings are 
determinable in a specific instance by other facts.^^ 

As a noun, the term “requisition” is defined as 
meaning the act of requiring or demanding It 
has been compared with, or distinguished from, “con¬ 
demnation” see 15 G J S p 807 note 20, 'prohibi¬ 
tion” see 73 C J S p 7 note 2, and “radiation” see 
76CJrs p616notel7 

As a verb, “feqxusitiou” is defined as meanmg to 
make an authoritative demand for, especially for 
nuhtaxy purposes 


Requisition of private property for war purposes 
15 discussed m the CJS title War §§ 22, 23, also 
67 C J p 373 note 28~p 380 note 33 Matters relat¬ 
ing to requisition and requisition papers m connec¬ 
tion with the extradition of a fugitive from justice 
see the title index to Extradition 

RE-REAPPRAISEMENT A word which as yet 
has not found a permanent place m the English lan¬ 
guage, but IS said to be used m the sense of the word 
“reappraisement 

REREDOS A sort of screen at the back of an 
altar®® 

RERUM. As the first word of maxims to which 
there have been no recent applications see 54 C J p 
693 notes 63-65 

RES In the civil law the word “res” is said to 
signify a thing, an objectThe term is one of 
somewhat wide content and it embraces not only 
land and chattels but also the status of mdividuals, 
as parent and child, husband and wife, guardian and 
ward, and also the status of an individual as a 
citizen and as a voter 71 When the word “res” is 
employed to denote the subject matter of actions 
which are substantially m xem, it does not, m all 
cases, indicate tangible personal property which can 
be smed,72 as an example, m matnmomal actions 
the “res” is the marital status of a resident of the 
state 78 

Matters relating to jurisdiction of the res or prop¬ 
erty subject to litigation and mode of acquiring 
jurisdiction by the court are considered in Courts 
§§ 43, 84. 


67 La.—>CTnited Carbon Go v m- 
teratate Katural Gas Co. 147 So 
87. 40, 176 lia. 980 

Sa Xowa.—Ryan v Utcihfleld. 144 N. 
V7 SIS, 814, 168 Iowa 609 

SO. La.—United Carbon Co. ▼ In¬ 
terstate ibratiirsl Qes Co., 147 So 
87, 40, 176 La. 989 

Chat wli&oli Is reaidred 

Ohio—Ohio Automatic Sprinkler Co 
T Tender, 141 N.BL 860, 276, 108 
Ohio St. 149 

eOL Ohio —Graham v German Amer¬ 
ican Ins. Co, 79 NB. 980, 988 76 
Ohio St. 874, 16 1066, 

9 Ann.Cas. 79 

6L La.—United Carbon Co ▼ Inter¬ 
state Natural Gas Co, 147 So 87, 
40, 176 La. 929 

Ohio—Graham v German American 
Ins Co. 79 NJBL 980, 988, 75 Ohio 
St 874, 15 LJaJUNjS, 1056^ 8 Ann. 
Cas 79 

77C IS— IS 


ea ICo —state ex rel St Louis 
Childrens Aid Soa v Hnsrhes, 177 
SW2d 474, 476. 868 Mo 884. 
ea Va.—Funkhouser v Spahr, 46 
SEL 878. 879, 102 Va. 806 
Phrases employing the term and as 
to whidi more recent adjudications 
have not been found see 64 CLJ p 
698 notes 49-62. 

64. Ifo—State ex rel St Louis 
Childrens Aid See. v Hughes, 177 
SW2d 474, 476, 858 Mo 884 
Va.—^Fonkhouser v Spahr, 46 SJE2. 
878 879. 102 Va. 806 

ea US—Mitsubishi Shojl Raisha, 
Limited, V Societe Purflna Mari¬ 
time. aaA.Cal., 188 F2d 652, 665 

ea R-l.—Atwood V Charltozi, 46 A. 

580, 681, 21 R.L 668 
64 C.J p 698 note 54 
Phrases employing the word as a 
noun and as to which more recent 
adjudications have not been found 
see 64 CJ p 698 notes 56-59 

273 


er DC—Fletcher v Mknpin, 129 
F2d 46, 49. 76 USJLppJDC 68 
'Vequisitioaed** is not a word of 
art—Mitsubishi Shojl Kaisha, Llitait- 
ed, V Societe Purflna Mkrltima CC. 
A.Cal., 133 F2d 652, 664 
ea ua— Gallagher v U 4 Cost 
App 808, 8ia 

ee Bngr—^Boyd V raupotts, Lu R. 
4 A.&B 297, 846 

7a Black L.D 

7L N J—^Lister v Lister, 97 A. 170 
172, 86 NJEq 30—Greenspan v 
Greenspan, 18 A.2d 288, 289, 19 
NJMlsc. 168 

7a NY—Geary v Geary, 6 N.2L2d 
67 71, 272 NT 890 108 AJjJEt 1298 
—Rosenblum v Rosenblum, 42 N 
T S 2d 626 628. 181 Misc. 78. 

7a NT—Geary v Geary. 6 NB.2d 
67, 71, 272 NT 890 108 A.LR. 
1298—•Rosenblum v Rosenblum, 42 
I NTS 2d 626, 628, 181 Misc. 7a 
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Flizases 

Bes gesttt. The literal^^ meanmg^s of tbe teim 
'^res gestsd’^ is the thing or things^^ done The term 
IS also constmed as meaning events speaking for 
themselves,acts talking for themsedves,^^ the 
act speaking for. itself the transaction voicing 
itself,SO essential circumstances surrounding the 
subject, SI the subject matter s^ The term ‘^les 
gesta” is further defined as meaning transactionSS 
or transachous s^ 

^*Re8 gestsB^ is defined m a general way m Crim¬ 
inal Law § 662 and m Evidence § 403 as the cireum- 
stances, facts, and declarations which grow out of 
the mam fact and serve to illustrate its character, 
and which are so spontaneous and contemporaneous 
with the mam fact as to exclude the idea of debbera- 
tion or fabrication The term is farther discussed 
in Criminal Law §§ 662-675^ and m Evidence §§ 
403-421 

Bes mter alios acta. A thing done between others, 
or between third parties or strangers S5 

Bes ipsa loquitur The doctnne of res ipsa 
loquiinr is discussed generally m NegLgence §§ 


220(2)-220(12) and it is stated m § 220(2) that 
the term literally means '^the thing speaks for 
itself” The doctrine is treated m various other 
titles throughout this work, particular reference be- 
mg made to Gkis § 47 c (1) (b), d, Highways § 
246 c. Innkeepers § 23, Mines and Mmerals § 279, 
and Street Railroads § 306, also 60 C J p 560 note 
37-p 562 note 72 See also the mdexes to the titles 
Gamers, Electricity, Master and Servant, Motor 
Vehicles, and Railroads, and consult the Descrip¬ 
tive-Word Index. 

Bes Judicata* A phrase of the cml law, constantly 
quoted m the books,and sometimes expressed as 
adjudicata It is a smgular, not a plural, 
term,^^ and is used with different meanings m con¬ 
nection with different conditions,^^ and not always 
with discnimnation 9® 

^^Res judicata” literally means the matter has been 
decided,91 a matter adjudged,99 a thmg deeided,99 
a thing adjudged.9^ It also means a thmg judicial¬ 
ly acted on or decided,99 a thmg definitely settled 
by judicial decision,96 judicial judgment,97 or judi¬ 
cial opinion,99 a thmg or matter settled by judg- 


71. Ala.—^Brown v State, 81 So 2d 
670, 675, 33 AlaApp 97 
Anz.—Kee/e v State, 72 P3d 425, 
427. 60 Ai:iz. 293 

Oliio—Stougli V Industrial Commis¬ 
sion of Ohio, 53 NR2d 992, 996, 142 
Ohio St ''446 

78 Ala—^JBrown v State, 31 So 2d 
670, 675. 33 AlaApp 97—-Dodd y 
State.^7 So 2d 259, 862, 82 Ala 
App Co4 

Aria—Reefe y State, 72 P2d 425, 
427, 50 Ariz 293 

Okl—Gibson Oil Co v Westbrooke. 

16 P2d 127, 129, 160 Okl 26 
Teac.—^McClory y Schneider, CiyApp.. 

51 SJW’2d 788, 741 
A part of ttaa ihlsfir dona 
WVa—Coates v Montgomery Ward 
& Co. 57 3JC.2d 265, 268 
78, Xeb—^Roh y Opocensky, 253 N 
W 680 681, 126 Neb 513 
NM.—Jameson y First Say Bank 
& Trust Co of AlbuQueraue, 55 P 
2d 748 748 40 NSC. 133 
Ohio—Stousrh y Industrial Commis^ 
Sion of Ohia 52 NE.2d 992, 996, 
142 Ohio St >446 

77- Colo—Stahl y Cooper, 190 P2d 
891, 393. 117 Colo 468 
JjtL—State y Dala 7 So 2d 371, 872, 
200 La 19 

Va—^McHeimoldiB y Commonwealth, 
15 S RSd 70, 78, 177 Va 933—Mc¬ 
Cann V Commonwealth, 4 SR2d 
768. 771, 174 Va 429 

7a Ark.—Moss v State, 135 SW2d 
92. 94, 208 Ark. 187 
7a Neb—Bowers v Kohler, 1 NW, 


2d 299. 802, 140 Neb 684—Roh y 
Opocensky. 258 NW 680, 681, 126 
Neb 518 

80 Va—Chappell y White, 29 RB 
2d 868, 831, 182 Va 625 

8L Ala—Brown y State, 81 So 2d 
670, 676, 83 AlaApp 97—Dodd v 
State, 27 So 2d 259, 262, 82 AlaJLpp 
604 

sa Okl—Gibson Oil Co y West¬ 
brooke, 16 P2d 127, 129, 160 OkL 
26 

8a Okl—Gibson Oil Co y West¬ 
brooke, supra 

84. AJa-—Brown y State, 81 So 3d 
670, 675, 83 AlaApp 97—Dodd v 
State, 27 So 2d 259, 262, 82 AlaApp 
504. 

Ohio—Stouffh y Industrial Commis¬ 
sion of Ohio, 62 NR2d 992, 996, 
142 Ohio St 446 

85 Black LJD 

See maxim 'Res inter alios acta al- 
teri nocere non debet" Infra p 275 
notes 9-11. 

As rule of eyldence generally see 
Rvidence §§ 676, 577. 692 b, and 
Criminal Law f 602 
Somstiues expressed 'Ttes inter 

alios actae ”—Chicago eta, R. Co 

V Schmitz, 71 NR 1050 1054, 211 111. 

446 

8a Black LuD 

87 n.S—^In re Skaats, DCAla, 233 
F 817, 820 

Ala—Carr y Illinois Cent R. Co. 
80 So 277. 280. 180 Ala 169, 48 
UItA.;N8, 6S4 i 
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88 ND—Kallberg y Newberry, 170 
NW 118, 117, 48 ND 681 

89 Cona—Fuller y Metropolitan 
Life Ins Co, 86 A. 766, 767, 68 
Conn. 55, 57 AiaSR. 84 

90 Conn.—Fuller v Metropolitan 
Life Ina Co, supra 

9L Ohio —Heald v Cleyeland, 19 
Ohio NP.NS, 305, 829 

92. BL—Dietz y Speybroeck, 225 
IllApp 183, 189 

Wash.—^Mallory y City of Olinnpla 
145 P 627, 629, 88 Wai^ 499 

93m Tex.—Board of Trustees of St 
Jo Independent School Dlst y 
Redman, CiyApp, 88 8W2d 1079 

94. U S—In re Skaats, D OAla, 388 
F 817—First Nat Bank of Coylng- 
ton y City of Covington, CCRy., 
129 F, 792, 794 

Ill—People V Kissane, 261 niApp 
681, 63L 

The thing adjudged 

US—In re fSkaats. DCJUa., 238 F 
817, 820 

95 ns —^In re Skaata supra 

Ill —Dietz y Speybroeck, 225 BL 
App 188. 189 

Wash.—^Bl^lory v City of Olirmpla 
145 P 627 629 83 Wash. 499 

98. HL—Dietz V Speybroeck, 226 
BLApp 188, 139 

Mo—State y Wear. 46 SW, 1099, 
1107, 145 Mo 162 

97. ns—re Skaats, DCLAla, 288 
F 817, 820 

98m NT—Bpst^n y Soskin, 148 N 
YS 828, 824, 86 Mlsa 194. 
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ment,8® a thing or matter settled by judicial deci¬ 
sion,^ a thing or matter which has been definitely 
and finally settled and determined on its merits by 
the decision of a court of competent jurisdiction^ 
^^es judicata’’ is also defined as meaning a deter¬ 
mination am\ed at in the exercise of judicial pow¬ 
er the decision of the court on a matter contested 
between the parties ^ 

The doctrme of res judicata is treated m Judg¬ 
ments §§ 592-848 See also the title indexes to 
Equity and Federal Courts For other particular 
applications and specific uses of the term consult the 
Descnptive-Word Index. 

Bes magis valeat quam pereat A rule of con- 
struction.^ It is also sometimes referred to as a 
maxim,and is another form of the maxim, "Ut res 
magis valeat quam pereat,” meaning "That the thing 
may prevail, rather than be destroyed,” this marim 
being treated in the CJS definition Ut, also 66 
C J p 381 note 79 

Other phrases employing "res” as the mtroductory 
word are set out m the note ^ 

Bes inter alios acta, alios nee prodest nec nocet 


A maxim meaning "A transaction between other par¬ 
ties neither benefits nor injures those not mter- 
ested.”8 

Bes inter alios acta alteri nocere non debet A 
maxim meaning "Things done between strangers 
ought not to injure those who are not parties to 
them.”9 It relates only to the law of evidence,^® 
and directly invokes the question of lelevancy 

Bes inter alios judicata nullum alus prsejudi- 
cium fadunt A maxim meaning ^^Matters adjudged 
m a cause oughr not to piejudice or mjure those who 
are not parlies to it 

Bes judicata pro ventate acdpitur. A maxim 
meaning "A matter adjudged is taken for truth.”^^ 
It IS sometimes expressed "A matter decided or 
passed upon by a court of competent jurisdiction is 
received as evidence of tmth.”i^ 

Bes peiit domino sue A maxim meamng "The 
destruction of the thing is the loss of its owner 

Other maxims. For the word ‘^es’' as the intro¬ 
ductory word of other maxims as to which there 
have been no recent apphcations see 54 C J p C93 
notes 71, 72, p 694 note 76, p 700 note 1, p 702 note 


99. TJjS —^In re Skaata, D CAla^ 288 
F 817. 820 

Fla.—Coral Realty Oo v Peacock 
Holding Co. 188 So 622, 624 108 
Fla. 916—Gray v Gray. 107 So 
261. 262 91 (Fla. 103 
HL—Dietz V Speybroeck. 225 llLApp 
188. 189 

1. Wash.—Mallory v City of OljTn- 
pla. 145 P 627, 629, 88 Wash. 499 

9. NJy —^Knutson v Fkrexi, 6 N.W 
2d 74, 77. 72 ND 118 _ 

Similarly stated 

(1) A lesral or equitable laaue 
which has been decided by a court of 
competent Jurisdiction—(Itoral Real¬ 
ty Co v Peacock Holding Co. 188 
So 622 624 103 Fla. 916—Gray v 
Gray, 107 So 261, 262, 91 Fla. 108 

(2) A fact or question which was 
actually and directly in Issue in a 
former suit, and was there Judicially 
passed on and determined by a do¬ 
mestic court of competent Jurisdic¬ 
tion.—^Mallory v City of Olirmpia. 
145 P- 627. 629, 88 Wash. 499 

& HI—Kelly V Fahmey, 145 HL 
App 80, 100 

4. Ala.—Carr v Illinois Cent R. Co., 

60 So 277, 280, 180 Ala. 159, 48 
D.RJL,NS, 684. _ 

5. Can.—^Barthel v ScotteOp 24 Can. 
S C 367. 871. 878 

54 CJ p 720 note 76 

e. Can.—^Barthel v Scotten, supra. 


Applied in 

NC—Moore v Hinnant 89 NC 455, 
462 

Can—Barthel v Scotten, 24 Can.SC 
867, 871, 878—-British America 

Assur Co V Law, 21 Can.S C 825. 
829 

7 Phrases 

(1) **Rea adiratse** An old action 
the gist of which was the fact that 
plaintiff had lost his goods, that they 
had come into the hands of defend¬ 
ant, and that defendant, on request 
refused to give them up—Black Ii.D 

(2) **Res communea” Those things 
which have remained common, or In 
the ancient state of negative com¬ 
munity —Geer v State -of Connecti¬ 
cut Conn.. 16 set 600, 608, 161 US 
519, 685. 40 L.Bd. 793 

(3) “Res derellcta." That [prop¬ 
erty] from whict the mind has sim- 

jply withdrawn affection.—Rhodes v 
VThitehead, 27 Tez. 804. 818. 84 Am. 
D 631—44 CJ p 700 note 8 

(4) 'Res Integra.** A Latin phrase 
meaning “a whole thing, a new or 
unopened thing * The term is ap¬ 
plied to those points of law which 
have not been decided, whi<dL are un¬ 
touched by dictum or decision.— 
Black L D See Re Integra 76 G.J S 
p 619 note 94 

& Ark.—Oozpus Juris cited in Shinn 
V Kitchens, 186 SW2d 168, 178, 
208 Ark. 821 


Mo—Henry v Woods. 77 Mo 277^ 
28L 

9> SC—Chapman v Metropolitan 
Life Ins Co. 178 SJBL 801, 807, 172 
SC 250 

WVa.—Nicholas v Granite State 
Fire Ins. Go, 24 SR2d 280, £84, 
125 WVa. 849 
54 C J p 719 note 36 
See phrase “Res inter alios acta** 
supra p 274 note 85 

la ND—CarroU v Rye Tp, 101 
NW 894, 897 18 NJD “468 
W Va.—Nicholas v Granite State 
Fire Ins Co., 24 SJL2d 280, 284, 
125 W.Va. 849 r 

IL W Va.—Nicholas v Granite State 
Fire Ins. Go, supra. 

IS. Ga.—Roper v States 81 SJBL2d 
122, 128, 71 Ga.App 282 
54 C J p 719 note 37 
Effect of Judgment or decree on 
stranger to litigation generally see 
Judgments 05 820, 821. 

18. Black L.D 

14. Black LD 
Apxflied in 

NC—Current v Webb, 17 SE.2d 614, 
616, 230 N C 433 
54 dJ p 720 note 72. 

15. Peloubet Leg Max. 

54 CJ p 725 note 4 
*908 perzit domino” 

Property destroyed is lost to its 
owner —Hercules Powder Co v State 
Bd. of Equalization, 208 P.2d 1096, 
U05, 66 Wyo 268 
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77, p 72D notes 68-75, 78, p 725 note 6, p 728 notes 
78^6, p 735 note 54 

RESALE. A second sale, or a sale at second hand 
also, where a person who has sold goods or other 
property to a purchaser, sells them again to some¬ 
one else The term has be^ contrasted with 
^^consumption” see 16 C J S p 1522 note 381 

The fixing of resale prices is treated m Monopolies 
§ 51 The applicability of sales tax provisions to a 
sale for the purpose of resale is discussed in Licenses 
§ 30 d (2) (f) The word ^‘resale” is employed in 
various other connections throughout this work, and 
for specidc references consult the Descnptive-Word 
Index. 

EESCEIT or BEOEIT. The admission or receiving 
of a third person to plead his right m a cause for¬ 
merly commenced between two other persons The 
admittance of a plea when the controversy is between 
the same two pezeons.^^ 

BESOIND The word '^cind” is m ordmary use,20 
and it has been said that it should have no different 
sigmdcation in l^al terminology than it has when 
employed m other connections However, the word 
cannot be wrenched from its context and construed 
alone in its unqualided, strict, and! technical sense, 
in disregard of the surrounding circumstances.^^ 


The term sometimes conveys a retroactive effect,^^ 
and may be applied to a variety of transactions, such 
as a vote, a transfer of property, or a contract 
The term does not always and necessarily mean 
strictly the same as revoke, annul, or blot out,^^ and 
it IS often, and not improperly, used to mean cuttmg 
off,and leaving the parties m the exact conditions 
then existing it may mean to restore parties to 
their former position,^^ and it may be employed in 
the narrower sense of terminate with respect to 
future transactions,^^ and it is used m some cases 
to mdicate partial rescission or temunation, and m 
others to indicate annulment ab initio 

'Tlescmd” is variously defined as meaning to 
abrogate,annul,avoid, or cancel,undo,84 
vacate or set aside,^^ to put an end to as thou^ it 
never existed.^^ 

^Tlescmd” has been held synon^ mous with ^'repeal” 
see 76 C J S p 1176 note 59, and ^^revoke,”^^ and 
it has been distinguished from ^^cancel” see 12 
C J S p 936 note 19, ‘^call” see 75 G J S p 640 note 

46, “revoke,”38 and ^‘terminate”®® 

The past participle ^^cinded” has been held 
eqmvalent to ^'canceled” see 12 C J S p 937 note 32 

EESOlSSIOhr. A word m ordinary use,^<^ which is 
employed broadly m many eases and circum¬ 
stances.^^ It has been said that it should have no 


16. Kew Standard D. 

17. Black liJD 
IS. Bouvier Ij.D 
IS. Bouvler L.D 

so. Wis.—anises V Consdon, 21 N 
W 2d 647, 248 Wls 85 

SI. Wla.—luges v Congdon, supra. 

TtMf man several souroes of un¬ 
necessary confusion In the use of 
the common word **rescind.’*—Blges 
V Oongdon, supra. 

as. NT—^Hurst V Trow's Printing 
Sb Bookbinding Co., 22 NTS 271, 
275, 2 Mlscs. 361. 

S3. Cal—Grant y Aerodcaullcs Co, 
204 P2d 683, 686, 91 CaLApp2d 
68 

S^ Wls.—^niges V Oongdon, 21 N.W 
2d 647, 248 Wis 86 
When and how such transactions 
may he rescinded is not part of the 
definition of the resulting rescission, 
there are other words by which the 
result may be described, and whether 
a particular instrument is spoken of 
as terminated, abrogated, anmfiled 
avoided, dlscbfuwed, or rescinded: is 
debt ixr itself important—Qlgen v 
Oongdon, sopnu 

Wlfhr Mspeet to a wr it te n Imsfenu 
uen^ **resolnf’ means to wipS outj 


[the instrument.—SViedman v Ken¬ 
nedy, D C Mun.App, 40 A.2d 72, 74. 

as. Conn.—Haaser v A. C Lehmann 
Co, 88 A.2d 135, 186, 180 Conn. 
219—Mnlay v Swlrsky^ 120 A. 561, 
662, 98 Conn. 666 

26, Conn.—Haaser v A. C. Lehmann 
Co, 88 A.2d 185, 136, 180 Conn. 219 
—Pinlay v Swlrsky, 120 A. 561, 
562, 98 Conn. 666 

NT—Hurst V Trow*s Printing db 
Bookbinding Co, 22 NT S 871, 874, 
2 Mlsc. 86L 

27, Conn.—Haaser v A. C Lehmann 
Co., 88 A.2d 186, 186, 180 Conn. 219 
—^Finlay v Swlrsky, 120 A. 561, 
562, 98 Conn. 666 

138. Cal—Grant v Aerodraulics Co, 
204 P 2d 688, 686, 91 CaLAppSd 
68 

SO NT—Hurst v Trows Printing 
& Bookbinding Co, 22 NTS 871, 
874, 2 ICisc. 861. 

30 NT—^Hurst v Trow's Printing 
ds Bookbinding Co, supra. 

31. HI—^Blaek Hawk Motor Transit 
Cb V lUlnois Commerce Commis¬ 
sion, 76 NE.2d 478, 485, 898 HL 
542. 

Wis.—Hlges V Gongdon, 21 N.W 2d 
047, 248 Wls. 86 

54 C.J p 694 note 80 
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[83, DC—Friedman v Kennedy, 
I MunJtpp, 40 A.2d 72, 74 
ni.—Black Hawk Motor Transit Co 
V Illinois Commerce Commission, 
76 NB.2d 478, 486, 898 HI 542 
Wls.—Hlges V Congdon, 21 NW2d 
647, 248 Wis 85 
54 C.J p 694 note 80 
Sa NT—Pow^ V F C. Linde Co, 
60 NTS 1044, 29 MUc. 419 
ND—Swan v Great Northern R. 
Co, 168 NW 657, 659, 40 ND 258, 
L.BJL1918F 1068 

aa ND—Swan v Great Northern 
H. Co, supra. 

35. HL—Black Hawk Motor Transit 
Co V Hlinols Commerce Commis¬ 
sion, 7$ NEL2d 478, 485, 898 HI 
542 

83. DC—^BViedman v Kennedy, 
Mun.App, 40 A.2d 72, 74. 

37 Cal—Toull v Santa Crus Coun¬ 
ty Title Co, 67 P2d 404, 406. 20 
Cal App 2d 495 

88, CaL—Grant v Aerodraulics Co, 
204 P2d 688, 686, 91 OaULpp 2d 
68 

89 CaL—Grant v Aerodraulics Co, 
supra. 

4a Wia—Hlges r Gongdon, 21 N W 
2d 647, 248 Wls 85 

41. OkL—Coepns Jtois dted ta F & 
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different signification in legal tenmnology from what 
it has in other connections 

It 18 defined as meaning the act of rescinding, 
abrogating, canceling, vacating, or annnllmg,^^ the 
undoing of a thing Ordinarily the term implies 
the act of both parties 

^^Rescission’^ has been compared with, or distin¬ 
guished from, ^^cancellation" see 12 C J S p 694 
note 90, ^^countermand" see 20 C J S p 743 note 4, 
^‘dissolution” see 27 C J S p 357 note 53, “nullity^^ 
see 66 C J S p 984 note 28, “reformation" see Can¬ 
cellation of Instruments § 6, and “termination "^7 

Termination or discharge and rescission of con¬ 


tracts generally is treated in Contracts §§ 385-448 
Cancellation or rescission of contracts in a court 
of equity see Cancellation of Instruments 12 C J.S 
p 940 et seq For other particular applications and 
specific uses of the term consult the Descnptive- 
Word Index. 

BESCSIPT At common law, a counterpart, du¬ 
plicate, or copy In American law, the statement 
of the decision of the highest appellate tribunal, 
also, the brief statement sent to the court a quo 

It has been distinguished frmn “decree" see 26 
C J S p 43 note S3 J 


1C. Drillingr Co v 1C. & T OU Co. 
187 P 2d 575. 577, 192 Okl 872 
54 CJ p 694 notes 85-94 

4S. WIs—unices V Congdon, 21 N 
W2d 647. 248 Wis 85 
neve are several sources of un- 
necessajry confusion In the use of the 
common word '^rescission."—^Illges v 
Congdon. supra. 

48. Okl —Larkin v Tallant, 206 P 2d 
982. 985. 201 OkL 486 

Phrases 

(1) "Rescission at law" distin¬ 


guished from "rescission in eauity*’ 
see Cancellation of Instruments § 6 

(2) "Rescission in paia'* as the 
term implies is effected by an act 
out of court—^Mutual L. Ins Co of 
New York v Rose. DCKy, 294 P 
122 138 "In pais" generally see 42 
CJS p 488 notes 84. 85 

(3) "Rescission of contract" held 
eauivalent to. and also distinguished 
from, 'cancellation of contract" see 
12 C.J S p 988 note 64. 

44. Cat—Bates ▼ United Constr 


Co. 258 P 828. 829. 81 CaLApp 
295 

45 Tex —Adams v XiOftin. Civ.App.. 
1 SW2d 426. 430 

54 CJ p 694 note 86 

46. NJ—Bridgeton V Fidelity, etc.. 

Co. 96 A. 918. 919. 88 N JLaw 645 
47 La.—Tharpe v Tracy, App, 40 
So 2d 509. 511 
62 C J p 734 note 71. 

46 Black L.D 

49 Anderson XU) 

50 Anderson JJJD 
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RESCUE 

This Title includes delivery of and attempts to deliver prisoners or property from lawful custody of 
officers or other persons, or from places where such prisoners or property are lawfully confined or held, 
by force or fraud, nature and elements of the crimes of rescue, pound-breach, etc , nature and extent of 
criminal responsibility therefor, and grounds of defense, and prosecution and punishment of such acts 
as pubhc offenses 

mutacs not in this Title, treated tewbeie in this work, see Descriptive-Word Index 

Analysts 

I BESGX7E OF PERSONS, §§ 1-13 
n. RESOXJE OF PROPERTY, §§ 14rl9 

Sub-Analysis 

L RESOUE OF PERSONS—p 278 

§ 1 Nature and elements of offense—p 278 

2 — Valid arrest or impnsonment—^p 279 

3 -Actual custody—p 279 

4 -Necessity of force—p 279 

5 Escape of prisoner—^p280 

6 Attempts—^p 280 

7 -Rights of officer resistmg attempt—^p 28(| 

8 Defenses—^p 280 

9 Indictment or mformation—^p 280 

10 Issues, proof, and variance—^p 281 

11 Evidence—p 281 

12 Trial—p 281 

13 Sentence and pumshment—^p 281 

XL RES0X7E OF PROPERTY—p 282 

§ 14 Nature and elements of offense—^p 282 

15 Defenses—^p 282 

16 Indictment and information—p 282 

17 Evidence —p 282 

18 Trial—p 282 

19 Sentence and pumdiment—^p 282 

See also descriptive word index in the back of this Volume 


I RESOXTE OF PERSONS 


§ 1, Nature and Elements of Offense 

Rescue le forcibly and knowingly freeing another 
from arrest or Imprisonment It Is a common-law offense 
but It may also be an offense under speciflo statutes 

Rescue at common law is forcibly and knowingly 
freeing another from arrest or imprisonment^ In 

1. Ariz.—Ctorpna Jnzis anoted In 
Merrm v State, 26 P2d 110, 112, 

42 Ariz. 841. 

Ma—Cospiiz Jnziz oited in Oliver ▼ 

Kallock, 178 A. 848. 844, 183 Me 
408 

64 p 696 note 1* 


some jurisdictions rescue is punishable as a statutory- 
offense,^ and the statutory defimtion is similar to 
that at common law^ Rescue consists in a high 
contempt of the law m preventing the operation of 
Its process,* and may be cither a felony or a mis¬ 
demeanor 6 

CaL—People v Murphy, 20 P2d 
68, 180 CalApp 408 
64 CJT p 696 note 1 [b] 

4. SG—State v Mazyok, 87 SCL>. 
291. 

B. SG—State v Mazyck, supra. 

64 GJT p 696 notes 1 [b] (4), 8-6, 8 


'"Siscape’ defined and distinguished 
see Bscape 9 2 

a. Mont.—State v Dennison, 21 P 2d 
68, 94 Mont. 169 
64 C J p 696 note 18. 
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§§ 1-4 


A statute which makes it an offense for a person 
to aid in or accomplish the escape of a prisoner 
has been held to include cases which would be a 
rescue at common law® However, in jurisdictions 
m which there are separate statutes dealing with 
the offense of rescue and the offense of assisting a 
prisoner to escape, the elements of the two offenses 
are not the same ,7 rescue takes place \vhere there 
IS no effort on the part of the prisoner to escape 
prior to his rescue, but his deliverance is effected 
by the intervention of others without his coopera¬ 
tion,® and it does not take place where a person 
assists a prisoner in an attempt to escape ® 

In accordance with statutory provisions, it may be 
imm aterial whether the person hberated wras charged 
with an offense ag^nst the stated® or a mumapali- 
ty,ii and the person rescued need not have been 
arraigned^® or his guilt established.^® A rescue 
statute does not apply to an evasion of pumshment 
by a person convicted of cnme, who was on bail, by 
procuring another to serve his sentence for him 

§ 2. —— Valid Arrest or Imprisonment 

In order for the offense of rescue to be committed It 
Is necessary that the arrest or Imprisonment of the per¬ 
son rescued be legal, but even where the arrest Is Illegal 
third persons have no right to assault an officer to ef¬ 
fect a rescue 

In order for the offense of rescue to be committed 
it IS necessary that the arrest^® or imprisonment^® 
of the person rescued be legal, smce, as a general 
rule, if no violence is used, it is lawful to rescue 


one who has been unlawfully arrested or impris¬ 
oned but, where the statute provides that it is 
an offense to break into jail to rescue a person con¬ 
fined therein, the statutory offense ma> be committed 
e^en though the pnsoner was rot legally con¬ 
fined Where the arrest is invalid, the oficer may 
be guilt> of an affray in attempting to hold the 
prisoner by force against the efforts of the prisoner 
and his friends i® The validit> of the arrest, how- 
e^er, cannot be determined b> a rescue,®® and even 
where the arrest is illegal third persons have no right 
to assault an officer to effect a rescue 

Knozdcdge of rescuers Where the rescue is 
made from the custody of a pm ate person, the 
rescuers must haie actual knowrledge of the law’^- 
fulness of the custody m order to be guilt>,®® but 
w hen the party rescued is m the custody of an officer, 
they act at their penl 2® 

§ 3. -Actual Custody 

Actual custody as an element of the offense of res¬ 
cue may mean personal custody of a person by an of¬ 
ficer or It may mean confinement of a person In a prison. 
Jail, or calaboose 

Actual custody as an element of the offense of 
rescue may mean personal custody of a person by an 
officer®^ or it may mean confinement of a person in 
a pnson, jail, or calaboose 2® 

§ 4 —- Necessity of Force 

The rescue must be made forcibly unless otherwise 
provided by etatuta 


PersoiL ooBflaad on olvil prooess 
Rescue of a person confined on 
civil process is a misdemeanor — 
State V Mazyck, 37 SCU 291. 

S, Ind.—State v Sutton, 84 IN’ E. 
824, 170 Ind. 473 

Accomplice in escape or rescue see 
Criminal Iiaw S 798 k. 

7 Arlz.—^Merrill v State, 26 P2d 
110, 42 Ariz 841 

CaL—People v Murphy, 20 P2d 63. 
180 CaLApp 408 

Qa.—Robinson v State, 9 SB. 538. 
82 Ga. 535 

NY—People v Marks 185 NTS 
528. 76 Mlsc. 404, 27 NTCr 109 
Aidlnir escape as offense see Escape 
H 18-28 I 

& Gal—People v Murphy, 20 P2d 
68 130 CalApp 408 
Ga.—Robinson v State, 9 SEw 528 
82 Ga. 536^ 

NY—Peoifle v Marks. 185 NYS 
523, 76 Mlsc. 404, 27 NYCr 109 

9 Arlz—^Merrill t State, 26 P2d 
110, 42 Arlz. 841 
Xhactioa oa part of prisoner 

Rescup implies inaction on the 
part of the prisoner and d^verance 


solely throufirh the efforts of another 
and it is perpetrated only where the 
prisoner is released or delivered 
without any efforts of his own to 
free himself—^Merrill v State, su¬ 
pra. 

lOi La.—Dunson v Baker, 80 So 
288, 144 La. 167 

IIL La.—^Dunson v Baker, supra. 

18. NY—People v Marks, 185 N 
YS 528, 75 Mlsc. 404, 27 NYCr 
109 

13. Ky—Fluty v Commonwealth, 
105 SW 188, S^RyL 89 

14. US—Bisklnd v U S, CCA. 
Ohio, 281 F 47 28 A.L R. 1377, cer¬ 
tiorari denied 43 SCt 98, 260 US 
731, 67 LJSd. 486 

15. Mass.—Commonwealth v Lee 
107 Mass 207 

54CJ p 696 note22 
Arrest for violation of ordinance 
Person arrested for liolation of 
ordinance was in lawful custodj'— 
State V Dennison, 21 P2d 68, 94 
Mont. 159 

19. Cal—^People v Ah Teung, 28 
P 677, 92 Cal 421, 16 L.RJL 190 
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17 Ky —Oorpas Juris cited In 
Woods V Commonwealth, 152 S 
W2d 997, 998, 287 Ky 812 

54 CJ p 696 notes 24-26 

18. Tex.—Starks v State. 42 S.W 
879. 88 Tex.Cr 238 

I 54 C J p 696 note 27 

19 NC—State v Rolline. 18 SB. 
894, 118 N a 722 

20 NC—State v Armlstead, 10 S 
£ 872, 106 NC 689 

54 CJ p 697 note 29 

21 Ey—Oorpus Juris dted In 

Woods V Commonwealth, 152 SW 
2d 997, 998. 2ST Ky 312 

54 C J p 697 note 30 

22 Ind.—State v Sutton, 84 N.E. 
824, 170 Ind. 473 

Mo—State v Hilton. 26 Mo 199 

28. Ky—Johnson v Commonwealth, 
105 SW2d 641, 368 Ky 555 

54 C J p 697 note 32 

24. Cal—People v Murphy, 20 P2d 
63, 130 Oeaj^p 408 

54 CJ p 697 notes 88. 88 

25 Ark.—^Hilllan v State, 8 SW 
884, 50 Ark. 528 

54 aJ p 697 notes 85-37, 
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At common and tinder some statutes^^ the 
rescue must be made forcibly, but, where the stat¬ 
ute expressly so provides, a rescue may be made by 
menaces of bodily harm^^ or other unlawful 
means 29 

§ 5 -Escape of Prisoner 

The escape, or deliverance from custody, of the per¬ 
son rescued Is essential to the consummated offense of 
rescue 

The escape of the person rescued,*® or his deliver¬ 
ance from custody,*^ is essential to the consummated 
offense of rescue Termination by force of the 
custody of an officer over his prisoner may constitute 
rescue before the prisoner makes an effort to es¬ 
cape *2 

§ 6 Attempts 

On a failure to accomplish a rescue, the **would be” 
rescuers may be convicted of an attempt. 

At common law, on a failure to accomplish a res- 
cnie, the ‘Svould be” rescuers may be comicted of an 
attempt,** and in some jurisdictions such attempts 
have been made criminal by statute** Under a 
general statute which permits a conviction for an at¬ 
tempt to commit a crime, a person may be convicted 
of an attempt to rescue *5 

§ 7. -Rights of OfiBcer Resisting At¬ 

tempt 

An officer may use such force aa he reasonably be¬ 
lieves is necessary to prevent the rescue of a person law¬ 
fully In his custody 

It IS the right and duty of an officer to resist the 
efforts of third persons attempting to rescue a per¬ 
son lawfully in his custody,*® and he may use such 


force as he reasonably beheves is necessary to pre¬ 
vent the rescue *7 The officer may arrest the per¬ 
sons attemptmg the rescue,** using such force as is 
necessary to make the arrest,** and, if he acts in 
good faith and without malice, he may be justified in 
using excessive force ** 

§ 8 Defenses 

Unless the rescue was effected with violence, ft Is a 
good defense In a prosecution for rescue that the per¬ 
son rescued was unlawfully arrested or Imprisoned 

Unless the rescue was effected with violence, 

It IS a good defense in a prosecution for rescue that 
the person rescued was unlawfully arrested** or im¬ 
prisoned,** but illegality of impnsonment is no 
defense to a statutory offense of breaking into jail 
to effect the rescue of a prisoner therein ** Ignor¬ 
ance of the lawfulness of the arrest or custody is 
a good defense where the rescue is made from the 
custody of a private person,*® but it is not a de¬ 
fense where the rescue is made from the custody of 
an officer** Accused can plead a conviction for 
aiding in the escape of one prisoner, to an indict¬ 
ment for resctung and aiding in the escape of an¬ 
other, where both escaped at the same time and by 
the same means *7 It is no defense to an indictment 
for an attempt to rescue that the ordinance under 
which the prisoner was arrested was not proved** 
or that the pnsoner was not convicted *• 

§ 9. Indictment or Information 

The Indictment or Information In a proaecutlon for 
rescue must charge the essential elements of the of¬ 
fense 

The indictment or information m a prosecution for 
rescue must charge the essential elements of the of¬ 
fense, such, for example, as that the person rescued 


ae. NC—state V Armlatead, 10 S 
B 873 108 N C 689 
54 C J p 697 note 89 
87 US—Siskind v U S. CCA 
Ohio, 281 F 47, 28 A.I>R. 1377, 
certiorari denied 48 SCt 98, 260 
US 781, 67 LEcL 486 
88. Ark.—^Hillian v State, 8 SW 
884, 50 Ark. 523 

89 Ark.—^Hillian v State, supra. 
30. Ark.—^Hlllian v State, 8 SJW 
884, 50 Ark. 523 

Beeeae to involve escape 
Me.—Oliver v EaUock, 178 A. 848. 
183 Me 408 

81. NC—State V Carivey, 129 SB. 
302, 190 Na 319 

83. Cal—People v Murphy, 20 P2d 
63, 180 Cal.App 408 
Xtenderinff 

Act of arrested person's companion 
in striking officer and rendering him 


unconscious effected rescue, since 
this terminated the effective custody 
of the officer over his prisoner — 
People v Murphy, supra. 

33. Me—State v Murray, 15 Me. 
100 

54 CJ p 697 note 60 

34. Ariz—Meinu v State, 26 P2d 
110, 42 Arlz. 341 

54 CJ p 697 notes 51, 52 

35. NC—State v Carivey, 129 SB. 
802, 190 NC 319 

33. Ky—Johnson v Commonwealth, 
105 SW2d 641. 268 Ky 566 

37. Ky—Johnson v Commonwealth, 
supra. 

Killin3 rescuer see Homicide | 102 e. 

38. Ely—Johnson v Commonwealth, 
supra. 

NC—State v Rollins, 18 SB. 894. 
118 N a 722 

Arrest by officer of person Interfer-I 
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inff with him generally see Arrest 
9 5 d. 

39 NC—State v Rollins, supra. 

40i NC—State v Rollins, supra. 

41. Iowa—State v Garrett, 46 NW 
748, 80 Iowa 689 

54 C J p 698 note 85 

48. NC—State v Rollins, 18 SB. 
894, 113 NC 722 

48. Cal—People v Ah Teung, 28 P 
677, 92 CaL 421, 15 Ii.RJL 190 

44. Tex.—Starks v State, 42 SW 
879. 88 Tex.Cr 288 

45. Mo—State v Hilton, 26 Mo 199 

43. Ma—State v ROlton, supra 

47 Ala—Hurst V State, 6 So 120, 
86 Ala 604, 11 Am S R. 79 

48. Iowa—State v Garrett, 46 NW 
748. 80 Iowa 589 

49. Iowa—State v. Garrett, supra. 
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was held under lawful arrest^® or imprisonment, 
or should state the facts or circumstances from 
which the court can see that the prisoners were 
lawfully in jail 52 it should also state the nature®® 
and cause®* of the imprisonment of the person al¬ 
leged to have been rescued, but it has also been held 
that It is not necessary to set forth in the indictment 
the process by which the person rescued was held®® 
or the manner or arcumstances of the holding®® 
The indictment should state whether the person from 
whom the rescue was made was a public ofl&cer®^ or 
a private person ®* 

The indictment should charge all the elements 
of the offense as defined by statute ®® An affidavit 
on which an information is based must charge that 
defendant forcibly freed the person under arrest,®® 
knowing him to be under arrest,®i unless the facts 
and circumstances are alleged ®2 Some statutes so 
define the offense as to make certain averments un¬ 
necessary, which are essential to the validity of an 
indictment for the common-law offense ®® Where 
the offense of assisting a prisoner to escape and the 
offense of rescue are separate and distmct offenses 
under the statute, an information which shows that 
accused assisted a pnsoner m an attempt to escape 
does not charge the offense of an attempt to res¬ 
cue ®* 

§ 10 -Issues, Proof, and Variance 

General rules with respect to Issues, proof, and var¬ 
iance in criminal cases apply In prosecutions for rescue- 

General rules with respect to issues, proof, and 
variance in criminal cases apply in prosecutions for 
rescue ®5 


§11. Evidence 

In prosecutions for rescue, general rules In criminal 
cases control as to the admissibility of evidence and as 
to the weight and sufficiency of the evidence to support 
a conviction 

In prosecutions for rescue, general rules in crim¬ 
inal cases control as to the admissibility of evi¬ 
dence®® and as to the weight and sufficiency of the 
evidence to support a conviction®^ Testimony of 
an accomplice vnll not support a conviction®® unless 
corroborated in some material matter tending to 
show the guih of accused®® 

§ 12. Trial 

While it has been held In a prosecution fbr rescue 
that the rescuers could not be tried and convicted un¬ 
less the person rescued had been convicted of his ofTense, 
It has also been held that It Is unnecessary that the 
guilt of the person rescued should be established 

While it has been held in a prosecution for res¬ 
cue that the rescuers could not be tried and con¬ 
victed unless the person rescued had been convicted 
of his offense,^® it has also been held that it is un¬ 
necessary that the guilt of the person rescued should 
be established^! 

§ 13 Sentence and Punishment 

At common law a psrson convicted of rescue It 
guilty of the same grade of offenea as the pereon reeoued, 
and Is punishable accordingly 

At common law a person convicted of rescue is 
guilty of the same grade of offense as the person 
rescued, and is punishable accordingly,*^2 and the 
rescuer of one confined on avil process is pumsh- 
able as for the commission of a misdemeanor 7® 


50. Mass —Commonwealth v Liee, 
107 Mass 207 

NJ—State V Bunn, 25 NJLaw 214 

51. NC—State v Jones, 78 NC 
420 

50. KC—State v Jones, supra. 

53. Ky —Commonwealth v Clark, 4 
Kyli. 622 

Mo—State v HUton, 26 Mo 199 

5^ Mo—State v Hilton, supra. 

54 CJ p 697 note 64 

55. Mass.—Commonwealth v Lee, 
107 Mass 207 

53. Mass.—Commonwealth v Lee, 
supra. 

67. Mo—State v Hilton, 26 Mo 
199 

sa Mo—state v Hilton, supra. ^ 

59 Ariz—Merrill v State, 26 P2d 
110, 42 Ariz. 84L 

64 CJ p 698 note 69 

60 Ind.—^Brunson v State, 97 Ind. 
95 

8L Ind.—Brunson v State^ supra. 


63. Ind,—State v Sutton, 84 NR 
824, 170 Ind. 472 
54 CJ p 698 note 72 
63. Tex.—Lofffirins v State,. 24 SW 
408, 82 TexCr 358 

64 C J p 698 note 78 

6a Ariz.—Merrill v State, 28 P2d 
110, 42 Ariz. 34L 

PomiSliiair Add for oattlag pdsoa 
bars 

Allesrations of information showing 
that accused brought acid to prison¬ 
er for cutting bars of Jail window 
did not charge offense of attempting 
to rescue prisoner—Merrill v State, 
supra. 

65 Hams of officer hadag custody 
of prlsmur 

There is no variance between an 
allegation charging that the prisoner 
was rescued from the custody of a 
marshal and proof that he was res¬ 
cued from one claiming to be special 
constable where it appears that the 
Justice of the peace who committed 
him appointed the marshal special 
constable to place him in the county 
Jail, under a mistake of law, think¬ 

281 


ing the marshal had no such power, 
whereas he had such power without 
a special appointment.—State v« 
Watson, 24 NW 268, 66 Iowa 670 

66 Identity 

Bvidence which tends to show the 
identity of the persona connected 
with the crime is admissible.—Wil¬ 
liams V States 5 SW 655, 24 Tex. 
App 17—54 CJ p 698 note 8L 

67 Ark.—^Bowlin v State, 1 SW2d 
546. 175 Ark. 1047 

54 CJ p 698 note 82 [a] 

68. Ajk.—milian V State 8 SW 
834, 50 Ark. 523 

Tex.—Gillian v State, 8 Tex App 
132 

68 Ajrfc.—Hillian -v State, 8 S W 
834 50 Ark. 528 

54 CJ p 698 note 84. 

70. Ga.—State v Cuthbert, T IT P 
Chorlt. 18 

7L Ky —^Fluty v Commonwealth, 
106 SW 188, 82 EyL. 89 
73. SC-^tate v Mazyck, 87 SCL. 
29L 

Its. sc— state V Mazyck, supra. 
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§ 14 Nature and Elements of OSense 

Rescue of property Is the recaption of goods dis¬ 
trained 

Rescue of property is the recaption of goods dis¬ 
trained In order to constitute a rescue of prop¬ 
erty there must be actual possession in the person 
from whom the property is takcn^s and a taking 
away,knowingly Rescuing goods distrained for 
rent is indictable at common-law although there 
has been no actual breach of the peace but an in¬ 
dictment for rescue will not lie for a trespass on 
property®® Unless the rule has been dianged by 
statute,®^ where an officer makes an unlawful levy, 
defendants are not guilty of a rescue of the property 
if they can retake possession of it peaceably,®® 
aliter if they commit a breach of the peace.®® 

§ 15. Defenses 

In a prosecution for rescue of property at common 
law, the fact that the seizure of the property was un¬ 
lawful may be a complete defense unless a breach of 
the peace was committed In making the rescue. 

In a prosecution for rescue of property, it is no 
defense under some statutes that the seizure of the 
property was unlawful,®^ but at common law the 
unlawful seizure may be a complete defense®® unless 
a breach of the peace was committed m making the 
rescue.®® 

§ 16 Indictment and Information 

An Indictment for rescue of property must allege the 
necessary ingredients of the offense 

An indictment for the common-law offense of 
rescue of property must allege the necessary ingre¬ 
dients of the oifense,®^ such as that the rescue was 


made with knowledge of the lawfulness of the cus¬ 
tody ®® An indictment, under a statute, must con¬ 
tain all the circumstances which constitute the defini¬ 
tion of the offense in the act, so as to bring those 
accused precisely within it,®® an indictment follow¬ 
ing the langfuage of the statute may be insufficient 
where it does not state with sufficient certainty what 
acts were done which constitute the offense 
charged In an indictment for taking goods from 
the custody of a sheriff, an allegation that the 
sheriff was the owner of the goods is not demurra^ 
ble®i since the sheriff is the bailee in possession ®® 

§ 17 Evidence 

In a prosecution for rescue of property, the general 
rules of evidence In criminal cases apply 

In a prosecution for rescue of property, the gen¬ 
eral rules of evidence in criminal cases apply ®® 

§ 18 Trial 

In a prosecution for rescue of property, the deter¬ 
mination of questions of fact and of the guilt or inno¬ 
cence of the accused la for the Jury 

In a prosecution for resci^ie of property, as m 
cnminal cases generally, the determination of ques¬ 
tions of fact®^ and of the guilt or iimocence of ac¬ 
cused®® is for the jury 

§ 19 Sentence and Punishment 

The general rules as to sentence and punish¬ 
ment in criminal cases are discussed in Criminal 
Law §§ 1556-1622 

Examine Pocket Parts for later cases 


74i Va.—Commonwealth v Israel, 4 
Leigh 675, 81 Ya. 676 
Obstructing Justice by Interfering 
with property levied on see Ob¬ 
structing Justice 8 2 d. 

Rescue of animals see Animals 88 
267-27L 

7B. Mass.—Vinton v Vinton, 17 
Mass 843 

Mich.—Hamlin v Mach, 88 Mich. 
103 

76ii Mass —Vinton v Vinton. 17 
Mass 843 

Mich.—Hamlin v Mack, 33 108 

77 Va.—Commonwealth v Israel, 4 
Leigh 676, 81 Va. 676 
Besone from oAoer or private person 
Where rescued from an officer, de¬ 
fendant acts at his peril, but when 
rescued from a private person, de¬ 
fendant must actually know of the 
lawfulness of the possession.—Com¬ 
monwealth V Israel, supra^ 


m NJ—Newell v Clark, 46 NJ 
Law 863 

Va.—Commonwealth v Israel, 4 
Leigh 676, 81 Va. 675 

79 NJ—NeweU v dark, 46 NJ 
Law 868 

80. SG.—State v Mazyck, 87 SCL 
291 

81. SD—State v Cassidy, 54 NW 
928, 4 SJD 58 

88. Pa.—'Finn v Commonwealth. 6 
Pa. 460 

54 C J p 699 note 11 

83. Pa.—Finn v Commonwealth, su¬ 
pra. 

84>. SD—State v Cassidy. 64 NW 
928. 4 S D 68 

85 NT—Spencer v McOowen, 18 
Wend 256 

54 C J p 699 note 24 

86 NT—Spencer v McGowen, su¬ 
pra. 

54 C J p 699 note 25 
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87 Va—Cbmmonwealth v Israel, 4 
Leigh 676. 81 Va 675 

88. Va—Commonwealth v Israel, 
supra 

54 C J p 699 note 16 

89 NJBL—State v Barrett. 42 NH. 
466 

■54 C J p 699 note 17 

90. US—U S V (Ford, DCNC, 
84 F 26 

91 Iowa—State v Clapper. 18 N 
W 294. 69 Iowa 279 

98. Iowa—^tate v dapper, supra 

93. Oondnot 

The conduct of persons who at¬ 
tempt to rescue goods Is competent 
for the consideration of the Jury — 
U S V Ford, DCJ7C. 88 F 86L 

94ii US—^U S V Ford, supra 
95. US —^U 8 y Ford, supra 
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RESEARCH—EESERYE 


EESEAEOH The endeavor to discover, to develop, 
and to veiify knowledge, careful or critical inquuy 
or examination in seeking facts or principles ^ It is 
the method used by modem univers*ties- and scien¬ 
tific foundations^ to inciease the sum of human 
knowledge, and does not usually iniohe or result 
in invention ^ 

BESETiTi. To sell again ^ 

BESEMBLANCE Opmion evidence as to resem¬ 
blance see Evidence §§ 515, 516 Admissibility of 
evidence of child's resemblance to putative father see 
Bastards §§ 5 f, 92 

BESENTMENT A feelmg of mdignant displeasure 
because of something regarded as a wrong, insult, or 
the like, umbrage^ The word has been distm- 
guished from “anger*^ see 3 GJT S p 1073 note 70 

BESEBVATIO As the first word of TnaTiTWA as to 
which there have been no recent applications see 54 
OJ p 700 notes 20, 2L 

BESEBVATION The word ^Reservation’’ is de¬ 
fined generally as meaning that which is reserved, 
kept back, withheld,^ a keeping aside or providing ^ 
The term is commonly used interchangeably with 
^^exception” see 32 € J S p 1152 notes 91, 92 It 
has been compared with, or distmgoished from, 
propnation” see 6 C J S p 123 note 65, and ^^excep¬ 
tion” see 32 C J S p 1152 note 96 


As used with respect to public lands, the word 
'^reservation ’ is defined m PubLc Lands § 72 For 
other references see the mdex to that title It is 
stated m Indians § 29 that an lud'an reservation is 
a pai*t of the public do nain set "rart bv proper au- 
thonty foi the use and occupation of a tribe or 
tnbes of Indians The law with respect to such 
leservations is treated th*ougLout the title Indians, 
reference being made to the title index 

In conveyancing law a reservation is a clause m a 
deed whereby the grantor reserves to himself some 
new thing issumg out of the thing granted and not 
in esse before, as stated in Deeds § 137 See also 
the title index. The word "reservation” in this con¬ 
nection IS treated m various other titles throughout 
this woik, reference being made to the indexes to 
Easements, Landlord and Tenant, and Mortgages 

BESEBVE The word "reserve” is derived from the 
Latm "reservo,”^ and, generally, may apply to a 
vaiiety of situations 

As a noun, "reserve” is defined as meaning that 
which IS reserved, something kept back or with¬ 
held, as for future use, a store, a stock, an extra 
supply 

As an adjective, it is sometimes appropriately used 
interchangeably with "emergency” see 29 C J S p 
763 note 49 

As a vei^, "reserve” is defined as meaning to 
retain,!* to keep i* As a verb, "reserve” is further 


1. us —U S V Dubiller Condenser 
Corporation, DC Del, 49 F2d 306 
312 

8. NY—In re Frasch, 156 NK 656. 
658 245 NT 174—People ex rel 
Johnson O'Connor Research Foun¬ 
dation V Tax Com'rs, City of New 
York, 96 NYS2d 36, 37 
a NY—In re FTasch. 156 NF. 656 
658 245 NY 174 

4, US —^U S V Dubilier Condenser 
Corporation, DC Del, 49 F2d 306, 
812 

UawarraiLted constmotioiL 

"To say that a person engaged in 
'research' work is necessarily encas¬ 
ed in Inventive work* is putting an 
unwarranted construction upon the 
word 'research' not Justified by com¬ 
mon knowledge or experience”—U 
S V Dubilier Condenser Corporation, 
supra. 

5 Century D 

"We should interpret the meaning 
of the word *resell* in the light of 
general customs of trade and busi¬ 
ness with reference to the sale of the 
commondity dealt with.”—^Arkansas 
Cotton Growers' Co-op. Assoc, v 
Brown, 270 SW. 946, 950, 168 Ark. 
604. 


6. Webster New Int.D | 

7 Cal —Alberger v Kingsbury, 91 
P 674, 675, 6 CalApp 93 
Phrases employing the term and as 
to which more recent adjudications 
have not been found see 64 CJ P 
700 notes 13-19 

8. NY—Parsell v Stryker, 41 NT 

4QA 400 

54C j p 700 note 12 

9 As stated by Coke 

” 'Reserve' cometh of the Latin 
word reservo, that is to provide for 
store, as when a man departeth 
with his land, he reserveth or pro- 
videth for himself a rent for his own 
livelihood.” 

U S —^Bowman v Wathen, D C Ind., 
3 FCas No 1,740, 2 McLean 376 
Pa.—Whitaker v Brown, 46 Pa. 197 
198 

10 Pa.—^Kramer v Mutual Life Ins 
Co of New York, 196 A. 614, 617 
180 Pa.Super 85 

Does not mean, mental reservation 
Ohio —Allen v Leavick, 182 N B. 
189, 141. 48 Ohio App 100 

IL Webster New Int.D 
Reserves,” in connection with bank¬ 
ing institutions and Insurance 

28^ 


companies, see Banks and Banking 
§8 13, 838 and Insurance 8 102 

18. U S —Commissioner of Ihtemal 
Revenue v Strong Mfg Co, CC 
A.6 124 F2d 360 868—Gerlach 

LivestoOk Co V U S., CtCl, 76 F 
Supp 87, 93 
54 C J p 701 note 46 
Similarly defined 

(1) To retain something already 
possessed.—^Morgan v U S, 14 Ct.Cl 
819, 828 

(2) To retain or hold over to a fu¬ 
ture time—Commissioner of Inter¬ 
nal Revenue v Strong Mfg Co, CC 
A.6, 124 F 2d 360, 363 

13. US—Gerlach Livestock Co v 
U S, Ct.Cl 76 PSupp 87, 93 
54 CJ p 701 note 44 
Similarly expressed 

(1) To keep what one already has. 
—Gerlach Livestock Co v U S., su¬ 
pra. 

(2) To keep for future use—Met¬ 
ropolitan Exhibition Co v Ward, 9 
NTS 779, 24 AbbNCas 393 

(8) To keep in store for future or 
special usa—Commissioner of Inter¬ 
nal Re\enu6 v Strong Mfg Co., CC 
A6. 124 F 2d 360, 363 
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deitaed as meaning to keep back,^^ to hold^^B 
to set aside, or apart The verb '^r€»serve” has been 
held synonymoos with '^except,’’ and the tenns have 
been distinguished see 32 G J S p 1149 note 55, and 
"reserve” has also been distinguished from "convey” 
seelSCJS p 89 note 861 

Phrases employing the word "reserve” are set out 
in the note.^^ 

Reserving Keeping back or withholdmg,^* it 
sometimes has the force of "saving’^ or "except¬ 
ing It has been held synonymous with "exclud¬ 
ing” see S3 C J S p 112 note 18, and has been distin¬ 
guished from ^^ving ”20 it is frequently used 
interchangeably with "exceptmg^* although strictly 
sjieaking it is distinguishable therefrom, see 32 
C J S p 1150 note 61 

Reserved Retained, kept back,2i withheld,*2 
something kept back or withheld, as for future 
use,29 kept for another or future use,2^ kept or 
set apart or aside for future or special use, or for 
an exigency's 

^Tteserved^^ has been held synonymous with 
'pledged” see 71 G J S p 1190 note 8, and has been 
distinguished from "created” see 21 C J S p 1038 
note 46 3 "Reserved” is sometimes used synony¬ 
mously with "excepted,” although a technical dis¬ 
tinction IS recognized between an exception and a 


reservation as stated m 32 G J S p 1150 note 59 

BESERVOIE A term derived from the French 
*Wservoir,” meamng a storehouse 29 It is a place 
where anything is kept in stoie,27 especially,22 and 
as ordinarily defined,29 a place where water is 
collected and kept for use when wanted ,9® a place 
where water collects naturally or is stored for use 
when wanted,91 as to supply a fountam, a canal,22 
or a city,99 or for any other purpose 99 In common 
speech a reservoir often signifies the water kept, not 
the structure m which it is kept 95 

"Reservoir” has been held synonymous with "stor¬ 
age basm” see 9 G J S p 1556 note 691, and has been 
distinguished fn>m "dam” see 25 G J S p 441 note 
8L 

Liability arising becanse of injuries sustained as 
a result of the mamtenance of a reservoir is treated 
in RTegligence §§ 24 c, 27 a, 29 (12), 43 (3) b, and in 
Municipal GorporatiOUs § 915 For other particular 
applications and specific uses of the term "reservoir’^ 
ooifiult the Descnptive-W ord Index* 

RESETTLEMliNT See Motions and Orders §§ 52 
a, 62 a, and the title index to Appeal and Error 

BES G^ESTJB. The term is defined generally m the 
definition Res ante p 274 notes 74-84 See also 


14. 0S—Commissioner of Internal 
Revenns v Strong Mfsr Co, supra. 
54 cur p 701 note 45 

16 K T —^Metropolitan Exhibition 

Co V Ward 9 NTS 779, 24 Abb 
NCas 298 

54 C J p 701 note 40 
flttsillsrlj deflasd 

(1) To hold back or except—^lions 
V Fewer, 54 NW 1071 53 Minn. 166 
(8) To hold over for future use — 
Orand Crossinsr Land, etc., Co v Mo- 
bridffe, 166 NW 988, 989, 89 SD 
57A 

le. W Va.—Smyth v Brick Row 
Realty Co., 124 SE. 499, 500, 97 
WVa. 40. 

17 SlinuMS 

(1) 'Iteserve fund" of mutual In¬ 
surance companies and of muttial 
benefit Insurance associations, see 
Insurance S5 112, 1448. 

(2) **Re8er\e section*' see the C.J 
S title Trial 5 20, also 54 C J p 701 
note 86 

(8> Other phrases amplosTinff the 
word ^reserve* and as to which more 
recent adjudications have not been 
found see 54 CJ p 701 notes 27-38 
87-89. 49, 60 

18. Fla.—Florida East Coast R. Co 
V Worley 88 So 618, 628. 49 Pla. 
297 

54 CJ p 701 note 65. 


Flixase employing the word *^e- 
servin^*' and as to which more re¬ 
cent a4judicatlons have not been 
found see 54 CJ p 701 note 67 
19 US —^Adams v Osaffe Tribe of 
Indiana QCLAOkl, 69 P2d 658 
656, 287 US 658, 77 LEd 564 
Ky—Stephan v Kentucky Valley 
Distlllin^r Co, 122 SW2d 498, 496, 
276 705 

Vt—Dee v Kingr, 59 A. 889, 840, 77 
Vt. 230. 68 L.R.A. 860 
54 CUT p 701 note 66 

ao Vt.—Keeler v Wood, 80 Vt 242, 
246 

SL Or—Hkrrls v St Helens, 148 P 
941 944, 72 Or 877 
54 C J p 701 note 54 
Phrases employlnsr the word **fe- 
served** and as to which more recent 
adjudications have not been found 
see 64 CJ p 701 notes 58-64 

aa. Qa.—Lay v Seaao, 47 Ga. 82, 
88 

23. R.L—Swanson v GUlan, 178 A. 
122, 128, 54 R.L 882 

aa. Or —Hhrrla v St Helens 148 P 
941, 944 72 Or 877—Euffene v 

Iiowell, 148 P 903, 904, 72 Or 237 

as. Or—^Eusens v Lowell, supra. 

as. NY—People v Neville, 170 N 
T3 688, 686, 183 AppDiv 799 
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a? us —U S V Tujnnga Water & 
Power Co., CCA.GaL, 48 F2d 689. 
690 

as. US—U S V Tujungu Water 
& Power Co, supra. 

29 Wyo—Howell v Blar Horn Bas¬ 
in Colonisation Co, 81 P 786, 787, 
14 Wyo 14, 1 L R.A.,N S , 696 

SO. US —U S V Tujunss Water & 
Power Co, CCA.Cal, 48 F2d 689 
690 

Phrases employing the word "res¬ 
ervoir** and aa to which more recent 
adjudications have not been found 
see 54 CJ p 702 notes 76* 76 

3L NT—People v Neville, 170 N 
TS 588. 586, 188 AppDiv 799 
Wyo —^Howell v Big Horn Basin 
Colonization Co, 81 P 785 787, 14 
Wyo 14. 1 LR.A,NS. 596 

sa. Wyo—^Howell v Big Horn Bas¬ 
in Colonization Co, supra. 

88. NT—People v Neville, 170 N 
TS 588, 586. 188 AppDiv 799 
Wyo —^Howell v Big Horn Basin 
Colonization Co, 81 P 785, 787, 14 
Wyo 14, 1 LR.A.NS, 596 

84. Wyo—Howell v Big Horn Bas¬ 
in Colonization Co, supra. 

38. Wis —Hutchinson v Chicago, 
etc., R. Co, 87 Wls. 682, 604. 
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RES GESTJE—RESIDE 


Cmninal Law §§ 662-675, and Evidence §§ 405- 
421 

RESIDE An elastic word,^^ of many and vaned 
meanings,and it has often been defined and con¬ 
strued by the courts it is employed in a wide 
variety of significations,^^ and its meaning maj dif¬ 
fer accordmg to the connection m which it is used 
The particular signification of the term in anv given 
instance depends on the context and the purpose un¬ 
der consideration,^^ and it should be interpieted m 
the light of the object or purpose of its use 

It has been said that the word ^^reside’^ has two 
distinct meanings,and that it may be employed in 


two senses,and, in what is sometimes referred to 
as the smet, legal, or technical sense,it means 
legal^® domicile*^ as distinguished from mere resi¬ 
dence^® or place of actual abode In this sense 
the word “reside” means legal residence,®® legal 
domicile, or the home of a person in contemplation 
of lav the place where a person is deemed m law 
to live,®® which may not always be the place of his 
actual dwelLng,®® and thus the term may mean some¬ 
thing d'ffeient from being bodily piesent,®^ and does 
not necessarJy lefer to the place of actual abode ®® 
When emjiloved m this sense, the woid “reside” in¬ 
cludes not Oiilv rhvsical presence in a place, but also 
the accompauj’ii'^g intent of choosmg that place as 
a permanent residence ®® 


86 US—^The Leontlos Tenrazos. D 
CNY, 45 FSupp 618, 621 
SC—Cribbs v Floyd* 199 SR 677 
681, 188 SC 448 

Wash.—^McGrath v Stevenson, 77 P 
2d 608 609 194 Wash. 160 
54 O J p 702 note 82 
37 Tex —Owens v Stovall, dv 
App.64SW2d 360. 362 
FroQuently has different meanings 
ND—City of Bnderlin v Pontiac 
Tp, Cass County, 242 NW 117, 
122, 62 ND 105 
Capable of different meanings 
US—U S V Rockteschell, Oal, 208 
F 630, 582, 125 CGJL 582 
54 C J p 702 note 86 
38. Ala.—^Baker v Conway, 108 So 
18, 214 Ala. 366 

39 Ind.—Johnson v Smith, 180 N 
F 188, 189. 94 IndApp 619 

Tex.—Corpus Jozla cited in Owens v 
Stovall, CivApp, 64 SW.2d 860, 
862 

54 CJ p 702 note 84 

40 Mont.—Corpus Jnzls cited in 
Snyder v Boolware, 96 P2d 913, 
915, 109 Mont. 427 

54 C J p 702 note 87 
Similarly stated 

(1) Its meaning has been various¬ 
ly shaded according to the variant 
conditions of its application.—Baker 
V Conway, 108 So 18. 214 Ala. 856 

(2) *Tte8ide*' is often used to ex¬ 
press a different meaning accord¬ 
ing to the subject matter—In re Set- 
del, 288 NW 742, 748, 204 Minn. 857 
—^Town of Smllley v Village of St. 
Hilaire, 287 NW 416, 417, 188 Minn 
588 

41. Mo—^Barrett v Parks, 180 S.W 
2d 666, 666, 852 Mo 974 

Pa.—^In re Jones, 19 A.2d 280. 282, 
841 Pa. 829 

Tex.—Owens v Stovall. ClvApp, 64 
SW2d 860, 862 

42. U S.—^The Leontios Teryazos, D 
CNT, 46 FSupp 618, 621 

Wash.—^McGrath v Stevenson, 77 P 
2d 608, 609, 194 Wash. 160 


43. Minn—In re Seidel 282 XW 
742 743 204 Minn 357—Town of 
Smi^ex \ Village of St. Hila*re. 
237 NW 416 417, 183 Minn 533 

44. ND—City of FnderUn v Pon¬ 
tiac Tp Cass County, 242 NW 
117, 122 62 ND 105 

54 C J p 702 note 88 

45 Minn.—In re Seidel 283 NW 
742 748 204 Minn. 857—Town of 
Smiley x Village of St. Hilaire 
237 NW 416 417, 183 Minn 683 

N D —City of Enderlin v Pontiac 
Tp, Cass County, 243 NW 117 
122 62 ND 105 

64 CJ p 702 note 88 

43. Ky—Exerman v Thomas, 197 
SW2d 58 66 308 Ky 156—Elam 
V Maggard. 178 SW 1065, 1066 
166 Ky 783 

47 US—Williams v State of 

North Carolina, NC. 63 SCt. 207 
218, 317 US 287, 87 L Ed 279 
143 AL.R 1273—Petition of Cor¬ 
rea, DC Tex 79 FSupp 266, 267 

Ariz—Hughes v Industrial Commis¬ 
sion, 211 P2d 463 466 69 Ariz. 198 
—^In re Webbs Adoption, 177 P2d 
222, 224, 65 Ariz. 176 

Ky—Exerman x Thomas, 197 SW 
2d 58 66. 303 Ky 160—Elam v 
Maggard. 178 SW 1065, 1066, 165 
Ky 783 

Mass—Cohen v Cohen, 64 NR2d 
689, 691 819 Mass 81, 163 A.L.R. 
862—City of Somerville v Com¬ 
monwealth, 48 NE2d 8, 10, 813 
Masa 482 

NJ—^In re Adoption of -^ 87 

A2d 645 648, 22 NJMisc. 181 

R.I—Greene v Willis, 188 A. 651. 
47 R.L 876 

SC—Cribbs v Floyd, 199 SJE. 677, 
681. 188 S C 448 

SD—^Nelson v Nelson, 24 NW2d 
827, 881, 71 SD. 842 

Tenn—Brown v Brown, 261 SW 
959, 150 Tenn 89—^Tvborowskl v 
Tyborowski 192 SW2d 231. 232, 
28 TennApp 583 

Tex.—Owens v Stovall, dvApp, 64 
SW2d 860, 862 
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48. U S—WUliams v State of North 
Carolina, NC, 63 SCt 207 213. 
817 US 287, 87 I*Ed. 279, 143 A 
liR. 1273 

Mass—Cohen v Cohen 64 NE2d 
689 691, 819 Mass 31, 163 A.LIL 
862 

49 Ky—^Everman v Thomas 197 
SW2d 58 66, 303 Ky 156—Elam 
V Maggard 178 SW 1065. 1066 
165 Ky 733 

50 Ala.—^Ex parte Weissinger, 22 
So 2d 510, 513 247 Ala. 118 

Ariz.—^Hughes x Industrial Commis¬ 
sion, 211 P2d 468 466. 69 Ariz 
193—^In re Webb's Adoption, 177 P 
2d 222 224, 65 Ariz 176 
Ind—Johnson v Smith, 180 NJS. 188 
189, 94 IndApp 619 

N J —^In re Adoption of-87 A. 

2d 645 646, 22 NJMisc 181 
SC—Cribbs v Floyd, 199 SR 677, 
681 188 S C 448 
57 C J p 708 note 17 
The t e rm may corrsotly be used to 
denote the technical legal residence. 
—In re Seidel. 283 NW 742 743 
204 Minn 867—^Town of Smiley v 
Village of St Hilaire. 287 NW 416, 
417, 183 Minn. 638 

61 ND—City of Enderlin v Pon¬ 
tiac Tp, Cass County, 242 NW 
117, 122 62 NJ> 105 

52. Ala.—Ex parte Weissinger, 22 
So 2d 610 518, 247 Ala. 113 
SD—Nelson v Nelson. 24 NW2d 
827, 831, 71 S D 342 

58. AIsl—^B x parte Weissinger, 22 
So 2d 610, 518 247 Ala. 118 

54. Tex.—Gulf eta. R. Co v Lem¬ 
ons 206 SW 75, 77, 109 Tex. 244 
6 A.L.R. 943 

55 R.I.—Greene v Willis, 133 A. 
651. 47 H.I 875 

SC—Cribbs v Floyd, 199 SR 677. 
681. 188 S C 443 

56. US —^Petition of McLauchlan, C. 
I CA.Mass., 1 F2d 5, 6 
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In what is sometimes referred to as its popular 
sense,57 the word "reside” means the personal, ac¬ 
tual, or physical habitation of a person,58 actual 
residence or place of abode ,58 and it sipufies being 
physically present in a place and actually staging 
there 80 In this sense the term means meiely lesi- 
dence,8i that is, personal residence,®^ and it does 
not mean legal resxdence88 or domicile 84 

While the word "reside” is often employed to 
signify a temporary abode,® 8 or to indicate where 
one temporarily abides,® 8 the term ordinarily con¬ 
notes permanency as well as contmiiity,87 and wheth¬ 
er the concept indicated by the word is expressed in 
terms of residence,8® home,8® dwellmg place, 70 or 
place of abode,71 it usually embraces the idea of a 
habitation which is fixed,72 and established, 7® and 
X>ezmanent,74 or at least has some degree of perma¬ 
nency ,7 8 a habitation which has been adopted with 
no piesent intention of removing elsewhere,78 as dis¬ 


tinguished from one which is merely transient or 
temporary 77 Howevei, no definite time is neces¬ 
sarily implied from the word 78 
Where a person resides is a question of fact,7® 
and 13 to be detemuned by the acts and intention of 
the person,®® and thus volition, mtontion, and action 
are elements to be consideied,®^ and such elements 
are equally pertment whether the woid "reside” is 
used m its strict legal technical sense to denote 
permanent residence or domicile, or whether the 
term is employed m the popular sense to mdicate 
a mere temporary residence ®® 

It has been said that one resides where he has his 
residence,®® or where he has his established home, the 
place where he is habitually present, and to which, 
when he departs, he mtends to retuTn,®4 or where 
he has a settled abode for a time for business or 
other purposes, although he may intend at some 
time in the future to remove to another place ®5 To 


57. ND—City of Enderlln v Pon¬ 
tiac Tp, Cass County, 242 NW 
117, 122, 62 ND 105 

5& Minn—In re SeMel, 28S NW 
742 748, 204 Minn. 357—Town of 
Smiley v Village of St. HUalre, 
237 NW 416, 417 1S8 Minn 683 

N2>—City of Enderlin v Pontiac 
Tp Casa County, 242 NW 117, 
122. 62 ND 105 

54 C J p 702 note 88 

59. N J —^In re Adoption of , 

37 A.2d 645, 646, 22 NJMisc. 181 

60. ND—City of Enderlin v Ponti¬ 
ac Tp Cass County, 242 NW 117, 
122 62 ND 105 

61. Minn.—State ez rel Board of 
Christian Serv ice of Liutheraxi Min¬ 
nesota Conference \ School Board 
of Consol School Diet. No 8, 287 
NW 625 627, 206 Minn. 68 

62 Minn.—In re Seidel, 282 NW 
742 743, 204 Minn. 857—Town of 
Smiley v Village of St Hilaire, 
237 NW 416, 417, 183 Minn. 533 

63 Neb—State v Selleck, 107 N 

W 1022 1028 76 Neb 747 j 

64 Tnd—Tohnson v Smith 180''N 
E. 188, 189, 94 In<LApp 619 

Minn.—State ex reL Board of Chris¬ 
tian Service of Lutheran Minne¬ 
sota Conference v School Board of 
Consol School Dlst No 8, 287 N 
W 625, 637, 206 Minn 63 

65. Ind—Johnson v Smith, 180 N 
E. 18S. 189, 94 In<LApp 619 

68L Ala.—^Taylor v Chattanooga 
Medicine Co, 69 So 707 708, 6 
Ala.App 419 

67. Ga.—Cochran v Cochran, 162 S 
E. 99, 101 173 Ga. S56 

54 C J p 703 note 27 
PetmaBsaey Is Implied in the term 

—Hinds T. Hinds, 1 Iowa 36, 41. 


<*Ezpre8sliLg the general Idea of 
contlnnlng or making ones home in 
a given place.”—Lavall v Lnvall, 
15 SW2d 438. 434, 228 Hy 577 

68. Conn—^Town of Salem v Town 
of Lsntne, 29 Conn. 74, 81 
Ind.—Quinn v State, 35 Ind. 485, 490. 
9 Axn.H. 754—Johnson v Smith, 
180 NE. 188, 189, 94 IndApp 619 
Tex.—Owens v Stovall, Civ.App, 64 
SW2d 860, 862 

69 Ala.—^Taylor ▼ Chattanooga 
Medicine Co. 59 Sa 707, 708, 5 
Ala.App 419 

7a Pa.—In re Edmundson, 167 A. 
602, 608. 109 Pa.Super 495 

7L US —Petition of McLauchlan, C 
C.A.Mass 1 F 2d 5, 7 
Pa.—Corpus Juris oited in In re Ed¬ 
mundson 167 A. 502, 508 109 Pa. 
Super 495 

54 C J p 703 note 18. 

72. Ala.—^Taylor v Chattanooga 
Medicine Co, 69 So 707, 708, 5 Ala. 
App 419 

Conn—^Town of Salem v Town of 
Lyme, 29 Conn 74 81 
Ind.—Quinn v State, 86 Ind. 485 
490, 9 AmR. 754—Johnson v 

Smith, 180 NE. 188 189, 94 Ind. 
App 619 

73. Conn —Town of Salem v“ Town 
of Lyme, 29 Conn 74, 81 

Fa.—Corpus Juris oited in In re Ed¬ 
mundson, 167 A. 502, 608, 109 Pa. 
Super 495 
54 C J p 703 note 18 

74i TJ S —Petition of McLauchlan, C 
CAMasa, 1 F 2d 5, 7 
Ala.—Taylor v Chattanooga Medi¬ 
cine Co, 59 So 707, 708. 6 AlaJ^p 
419 

Conn—^Town of Salem v Town of 
Lyme, 29 Conn. 74, 81. 
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Ind.—Quinn v State 35 Ind. 485 490, 
9 AmR. 754—Johnson v Smith 
180 NE 188. 189, 94 IndJipp 619 
Pa.—^In re Edmundson, 167 A. 602 
503 109 Pa.Super 495 
Tex.—Owens v Stovall, Civ App, 64 
SW2d 360, 862 

75. Tex.—A. H. Belo Corp v Gran- 
berry OlvApp, 9 SW2d 448, 445 
—Ft. Worth, etc, R. Co v Monell, 
110 SW 504, 506, 60 Tex.Clv.App 
287 

7a Conn—Foss v Foss, 186 A. 98 
101 105 Conn 602—Gildersleeve v 
Gildersleeve, 92 A. 684, 685, 88 
Conn 689 

77 US-Petition of Lauchlan, C 
CA.Mass, 1 F2d 5, 7 
Ala.—^Ex parte Welssinger, 22 So 2d 
510, 618. 247 Ala. 113 
Conn—^Town of Salem v Town of 
Lyme, 22 Conn. 74, 81 
Pa.—^In re Edmundson 167 A. 502, 
503, 109 Pa.Super 495 

7a Iowa.—Hinds v Hinds, 1 Iowa 
86, 4L 

Implies • longer time than lodge,” 
“stay,” “remain,” “abide”—Hinds v 
Hinds, supra. 

79 Mo—Barrett v Parks, 180 S 
W2d 665, 666, 852 Mo 974 

80. Mo—Barrett v Parks, supra. 

81. Tex.—Owens v Stovall, Civ 
App , 64 S W 2d 860, 362 

82. Tex.—Owens v Stovall, supra. 

83 US —^Petition of Correa* DCL 
Tex., 79 FSupp 265, 267 

84. Neb—^Berry v Wilcox, 62 NW 
249. 251, 44 Neb 83, 48 Am.SR. 
706 

85. Miss —Buckley v Porter, 188 
So 215, 216, 160 Miss 98. 
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reside at a place means to dwell there, to make it a 
place of abode with some d^ee of permanency, 
and one resides in a place when he lives or dwells 
there, when it is his settled abode, his habitation, 
his home It has been stated that pei'sons who 
aie said to reside in a place usually include all 
those who are the actual, stated dwellers there, even 
though they may have a techmcal domicile else¬ 
where,^^ and that one who resides in a town is one 
who IS an actual, stated dweller, as distinguished 
from a transient dweller, even though he has a 
technical domicile elsewhere 


In its ordinary sense,^^ by approved usage,^^ and 
as frequently employed m common speech,®^ «ie- 
side” means to abide,®® to abide continuously,®-* 
to soioum,®5 to lodge,®® to live®^ m a place,®® to 
dwell,®® to dwell permanently or for a lengfdi of 
time,i to dwell permanently or for a considerable 
time,® to dwell permanently for any length of 
time,® to inhabit ^ 

It IS also defined as meanmg to have one’s resi¬ 
dence or domicile,® to have one’s dwelhng or home 
to have a settled abode*^ for a tune,® or a dwelling, 


86- Tex.—A. H. Belo Corp ▼ Gran- 
berry. CivApp, 9 SW2d 448, 446 
87 Alaska.—White v Martin. 2 
Alaska 495 600 

The habitatioa must be conpled 
with the home thoagrht, that is, the 
intention for the time being to make 
it, cmd no other the place of resi¬ 
dence —^Pt Worth, etc, R. Co v 
Monell, 110 S W 504. 506. 50 Tex.01v 
APP 287 

88. Cal —^Bohn ▼ Better Biscuits 
78 P2d 1177, 1179. 26 CalApp2d 
61—^Leroux v Industrial Accident 
Commission 85 P2d 624, 626. 140 
CalApp 569 

The term may be used in a sense 
which ladLudes all who are the ac¬ 
tual. stated dwellers in any given 
place even though they may have 
a technical domicile elsewhere.— 
City of New Haven v Town of Tor- 
rington. 43 A.2d 455. 458. 133 Conn. 
194—^Kelsey v Green, 37 A. 679, 682, 
69 Conn. 291. 88 LuRJL 47L 
89 Conn—^Town of Washington v 
Town of Warren, 198 A. 751 763, 
123 Conn. 268—Chaplin v Bloom¬ 
field. 103 A. 118, 92 Conn. 895 
Term construed as exolnding the 
mere casual presence of a transient. 
—^Pt. Worth, etc. R. Co v Monell 
110 SW 504, 506. 60 Tex.CivApp 
287 

80 US—U S V Twelve Ermine 
Skins, DC Alaska, 78 FSupp 734, 
787 

Cal—^Bohn v Better Biscuits, 78 P 
2d 1177, 1179, 26 CaLApp 2d 61 
91. U S —Westem-Knapp Engineer¬ 
ing Co V Gilbank, CCLACal, 129 
F2d 135, 186 

Cal—^Bohn v Better Biscuits, 78 P 
2d 1177, 1179, 26 CalApp 2d 61. 

98. Mass—City of Marlborough v 
City of Lynn, 176 NE. 214, 215 
275 Mass 894. 

Oommonly accepted and ordinary 
moaning of the word **resldes* la the 
place where an individual eats 
drinks and sleeps, or where his fam¬ 
ily or his servants eat, drink, and 
sleep— Corpus juris quoted in Jus¬ 
tice Court of Precinct No One v 
People, 124 P 2d 934, 987, 109 Colo 
287—54 C J P 704 note 86 


93. US—Westem-Knapp Engineer¬ 
ing Co V Gilbank, CCA.Cal, 129 
P2d 135 136 

Cal—^Bohn \ Better Biscuits. 78 P 
2d 1177, 1179 26 Cal App 2d 61 
Mass—City of Marlborough v City 
of Lynn, 176 NR 214, 215, 275 
Mass 394 

54 C J p 702 note 94 
Phrases employing the term and 
as to which more recent adjudica¬ 
tions have not been found see 54 
CJ p 703 notes 89-98, p 704 notes 
37-4L 

94. Cal —Corpus Juris cited in 
Bohn V Better Biscuits, 78 P2d 
1177, 1179 26 CaIJ^p2d 61. 

64 C J p 708 note 95 

95 US—Westem-Knapp Engineer¬ 
ing Co V Gilbank. aaA.Cal, 129 
P2d 185, 136 

Cal—Corpus Juris cited in Bohn v 
Better Biscuits, 78 P 2d 1177, 1179, 
26 CalA.pp 2d 61 
54 CJ p 703 note 96 

99 US —Westem-Knapp Engineer¬ 
ing Co V Gilbank, CC.A.Cal, 129 
F2d 135, 136 

Cal—^Bohn v Better Biscuits 78 P 
2d 1177, 1179, 26 Cal App 2d 61 

97 US —Westem-Knapp Engineer¬ 
ing Co V Gilbank, CC.A.Cal, 129 
F 2d 185 136—U S v Twelve Er¬ 
mine Skins, DCLAlaska, 78 FSupp 
784 737 

Cal—^Bohn v Better Biscuits, 78 P 
2d 1177, 1179 26 CalJLpp2d 61 
Masa—City of Marlborough v City 
of Lynn, 176 NR 214, 215, 276 
Mass 894 

ND—City of Enderlln v Pontiac 
Tp, Cass County, 242 NW 117, 
122 62 ND 105 
54 C J p 703 note 6 

98. ND—City of Enderlln v Pon¬ 
tiac Tp. Cass county, supra. 

54 CJ p 703 note 7 

99 US —Westem-Knapp Engineer¬ 
ing Co V Gilbank, C.C.A.Cal, 129 
F 2d 136, 186—U S. v Twelve Er¬ 
mine Skins, DCLAlaska, 78 FSupp 
784 787 

Cal—^Bohn v Better Biscuits, 78 P 
2d 1177, 1179, 26 Cal App 2d 61 
Masa—City of Marlborough v City 
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of Lynn, 176 NR 214. 215, 275 
Mass 894 

54 C J p 703 note 97 
1 Cal—Corpus JUxls oited In Bohn 
V Better Biscuits, 78 !P9d 1177, 
1179, 26 CalJ^pp 2d 6L 
54 C J p 708 note 98 

2. Cal—^Leroux v Industrial Acci¬ 
dent Ck>xmnission, 35 P 2d 624, 626, 
140 CMlApp 569 

Tex—Houston Printing Co v Ten¬ 
nant, 89 SW2d 1089, 1090, 120 
Tex 639 

54 C J p 708 note 98 [a] 

3. NY—People v Guariglia, 65 N 
YS2d 96 103, 187 Misc. 843 

4. Mass —Citv of Marlborough v 
City of Lynn, 176 NR 214, 215, 
275 Mass 894 

5. Tex.—Btouston Printing Co v 
Tennant 39 SW2d 1089, 1090, 120 
Tex. 589 

To be In official residence 
US—In re Selder, DaNT., 168 F 
188, 139 

To posMss a domicile 
Mass—City of Marlborough v City 
of Lynn 176 NR 214, 215. 275 
Mass 894 

8. Ind—Quinn v State, 86 Ind. 485, 
490, 9 Am.R 754 
54 C J p 708 note 5 
To have one’s home 
Masa—City of Marlborough v Citi 
of Lynn, 176 NJS. 214, 216, 275 
Masa 894. 

7. CMl—^Leroux v Industrial Acci¬ 
dent Commission, 85 P2d 624, 626, 
140 C^App 569 

Tex.—Houston Printing Co v Ten¬ 
nant 89 SW2d 1089, 1090, 120 
Tex. 589 

54 C J p 703 note 2 
Similarly defined 

To have a permanent abode for the 
time being, as contradistinguished 
from a mere temporary locality or 
existenca 

Minn—Lawson v Adlard, 48 NW 
1019 1020 46 Minn 243 
Va—^Long v Ryan, 80 Gratt 718 
720, 71 Va 718, 720 

8. Cal—Leroux v Industrial Acci¬ 
dent Commission, 35 P 2d 624, 626 
140 CalApp 569 
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a Lome,^ to make an abode for a oonsidezable 
tune^^o to be settled as in a bome.^1 

'^Beside” is furtber defined as meaning actually to 
occnpy^^^ to be present,to eontinne to sit,^^ to 
reniam,iB to stay 

In another sense, ^^reside’’ has been defined to 
mean to exist as an attribute of, inhere 

‘‘Reside’* has been held eqmvalent to, or synony¬ 
mous with, “abide” see 1 C J S p 307 note ^ 
“dwell” see 28 C J S p 599 note 67J., “to have one’s 
home” see 40 C J S p 420 note 461, “live” see 54 
CJ S p 635 note 69, 70, “lodge” see 54 G J S p 
067 note 13, “remain” see 76 C J S p 901 note 27, 
“residence,”!® “sojourn,”!® and “stay ”20 “Reside” 
18 said to be usually classed as synonymous with 
“inhabit,” but not, in strictness, properly so, see 
43GJS p3SSnote2S 

Resided The word “resided” has been used in 
many different senses, and its meaning has frequent¬ 
ly been the subject of discussicm in opinions of the 


courts 2! It may have different meanings or shades 
of signification dependent on the connection m 
which it occurs and the result designed to be ac¬ 
complished by its use 22 It may mean legal resi- 
dence22 or domicile,2^ that is, a residence entitling 
one to vote or to hold office 2® It may refer to a 
fixed,2® permanent,®? and established2® residence, 
one’s home, as distinguished from a mere stopping 
place for t^ transaction of either business or pleas¬ 
ure 29 However, the term does not necessarily 
mean one’s permanent abode, legal residence, or 
domicile,®® but may have reference to actual resi¬ 
dence,®! meaning the place where a person actually 
lives and stays,®® as distinguished from legal or 
technical residence or domicile,®® and thus it may 
have the meaning of “lived ”®^ 

“Besidcd” has been held to be equivalent to, or 
synonymous with, “residence ”®® 

Residing The term ‘fresidmg” is elastic,®® and 
should be mteipreted in the light of the object or 


Tex.—Houston Printing Co v Ten¬ 
nant. 39 SW2d 1089. 1090. 120 

Tat 

64CJ p 703 note 3 

9 Tex.—^Less v State, 246 SW 382. 
383. 93 Tex.Cr 154 

To have a nome 

US—Petition of McLauchlan, CC 
A.Ma88 , 1 F 2d 6 6 

la U S —In re Seider, D OH 168 
F 188 189 

64 C.J p 708 note 8 

11. Tex.—FL Worth, etc., R. Co v 
Monell 110 SW 504 506 50 Tex. 
dvApp 287 

18. Ohio —Heaton v Jackson, 171 
NH 864, 366. 84 Ohio App 424 

18. Cal —Oorpns jTnxls cited in 
Bohn V Better Biscuits. 78 P2d 
1177 1179, 26 CaLApp2d 61 

Wis —Lask v U S, 1 Finn. 77, 79 

14. Ind.—Quinn v State, 85 Ihd. 485, 
490 9 AjtlR. 754 

15 US—Westem-Enapp Bnaineer- 
ina Co V aUhank, CCLACal. 129 
F2d 135 186 

Cal—^Bohn v Better Biscuits. 78 P 
2d 1177, 1179, 26 Cal App 2d 61. 

To remain for a 

Ind.—Quinn v State, 35 Ind. 485, 490, 
9 Am R. 754 

19. US—Westem-Enapp Ensdneer- 
tng Co V GUbank, CCJLCal, 129 
F2d 185, 186 

Gal—Bohn v Better Biscuits, 78 P 
2d 1177 1179, 26 CaLApp 2d 61. 

54 aj p 703 note 11 

17 Tex.—^Pt Worth, etc.. R. Go v 
Honell, Ci\ App., 110 SW 504, 606 

18. In&—Johnson v Smith, 180 N 
m 188, 189, 94 IndApp. 619 


Ua^nistlo eunivalents 
US—^U S V Twelve ETmlne Skins 
DCAiaska, 78 FSnpp 734. 788 
19 Cal —^Bohn v Better Biscuits 78 
F2d 1177, 1179, 26 Cal App 2d 61 
HI—People V Carman, 52 NE2d 
197, 199, 286 HL 28 

80. Cal—Bohn v Better Biscuits, 
78 P2d 1177, 1179, 26 CalJlpp 2d 
61. 

Ill—People V Carman, 62 K11.2d 
197, 199 885 HI. 23 

81. Tex.—^Therwhangrer v Ther- 
whanffer, CivJlpp., 175 SW2d 704. 
706 

88 Mass.—Jenkins v North Shore 
Dye House. 194 NE. 828. 826, 289 
Mass. 561—City of Marlhorougrh v 
City of Lynn, 176 NJBL 214, 216, 
276 Mass. 894 

83 NJ> —State ex reL Sathre v 
Moodie, 258 NW 658, 562, 65 ND 
240 

Xfc may he used, not in the sense 
of actual pedal presence, but rather 
of legal residence.—JBfvaJia v Amer¬ 
ican Pub Co, 15 SW2d 516, 118 
Tex. 488 

84. US—U S V Twelve Ermine 
Skins, DC.AIaska, 78 FSupp 784, 
788 

54 C J p 704 note 53 

86 N D —State ex reL Sathre v 
Moodie, 258 NW 558, 662, 65 N 
D 840 

89 , Conn.—^Madison v OuUford, 81 
A. 1046, 1048, 85 Conn. 65 

87 NT—Johnson t Hoile, 199 N 
TS 876, 205 App Dir 683 

54 C J p 704 note 59 
88. Conn.—Madison ▼ Guilford, 81 
A. 1046, 1048, 86 Conn. 66. 

54 CJT p 704 note 60 
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89. NT—Johnson v Hoile 199 N 
TS 875, 205 AppDiv 683 
54 C J p 704 note 6L 
80. Ark.—^Missouri Pac. R Co ▼ 
Lawrence, 223 S W 2d 828, 827, 
215 Ark. 718, 12 A.L.R2d 748— 
Norton v IPurldns, 167 S W 2d 766, 
766, 208 Ark. 586 

3L Mont—Snyder v Boulware, 96 
P2d 918, 915, 109 Mont 427 
NT—^Lawson v Lawson, 64 NTS. 
2d 866, 867 

ND—Nelson County v Williams 
County, 276 NW 265 266, 68 ND 
66—City of Enderlin v Pontiac 
Tp, Cass County, 242 NW 117, 
122, 62 ND 105 

SSL N D —Nelson County ▼ Wil¬ 
liams County. 276 NW 265. 266. 
68 ND 56—City of Enderlin v 
Pontiac Tp. Cass County. 242 N 
W 117. 122. 62 NX» 106 

33. NJ) —Nelson County ▼ Wil¬ 
liams County, 276 NW 265, 266, 
68 ND 56—^ty of Enderlin v 
Pontiac Tp Casa County, 242 NW 
117, 122, 62 NJ) 105 

8A US —^U S V Grhninger, DC. 
Ohio. 286 F 285, 287 

3S. Tex.—^Elvans v American Pub 
Co. 18 SW2d 358, 862, 118 Tex. 
488—Evans v American Pub Co. 
Civ App. 8 SW2d 809, 81L 
lUngnistio egnivalents 
US—U S V Twelve Ermine Skins, 
DC Alaska, 78 FSupp 734, 788 

88. US—^The Leontios Teryazos, D 
ONT, 45 FSupp 618, 621 
Waslu—^McGrath v Stevenson, 77 P 
2d 608. 609. 194 Wash. 160 
Phrases employing the term and 
as to which more recent adjudica- 
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purpose of its use^^ When used in statutes, or 
actions, or suits relating to taxation, right of suf¬ 
frage, divorce, limitations of actions, and the like,^^ 
it IS used in the sense of legal residence^^ or domi¬ 
cile,that IS to say, the place of domicile or 
permanent abode, as distinguished from temporary 
residence 

The term has been held not to apply to the state 
in its representative and governmental relation to 
its citizens 

^‘Besiding^^ has been held synonymous with '^esi- 
dence,”^^ and has been held not to be synonymous 
with ^‘living'" see 64 C J S p 636 note 98 

EESIDENOE 

In (General 

The word "residence” is a noun,*^ and is derived 


from the Latm term "reside,” meaning to sit down, 
to stay in a place, to settle, to remain.^^ It has 
been variously characterized as an ambiguous,^^ 
amorphous,broad,^8 elastic,^^ flexible,^® general,®^ 
liberal,52 relative,®* shppery®^ term 

The word ^^esidence” has been construed by the 
courts in many connections,® * and, as is mdicated 
by the reported cases, the term has been involved 
m man} controversies,®® and has been the source 
of much confusion ®7 It has been said that "resi¬ 
dence” has a definite legal meaning,®® but the op¬ 
posite new, that the term has no exact,®® inflexible,®® 
or uniform®^ meanmg at law,®® is more frequently 
expressed, and at least one court has gone so far 
as to say that it is axiomatic that "residence” is 
not a term of fixed legal meanmg®* Instead, it 
has a great variety of meanings,®® significations,®® 


tions have not been found see 64 C 
J p 704 notes 48-52 
37 US —^The Leontios Ten^os. D 
O K 7, 46 F Supp 618 621 
Wash.—^McGrath v Stevenson, 77 P 
2d 608. 609, 194 Wash. 160 
38. Fla.—^Herron v Passailaigul 
110 So 539. 548 92 Fla. 818 

39 ni—In re Gilbert's Estate 85 
17E2d 400. 408 811 UlApp 28 

SC—^Phillips V South Carolina Tax 
Commission, 12 SE2d 18, 19, 195 
S CL 472 

54 aj p 704 note 42 

40 HI —^In re Gilbert’s Estate, 85 
NE2d 400, 403, 811 HI App 28 

SC—Phillips V South Carolina Tax 
Commission, 12 SR2d 18, 19, 195 
SC 472 

41. Fla—^Herron v Passailaigul. 
110 So 689, 648, 92 Fla 818 

48. DC—^Helverlng v Stockholms 
Enskilda Bank, 68 F2d 407, 408. 
62 App D C 860 

K J —State V City of Trenton, 40 N 
JLaw 89 91 

is only with the greatest latl- 
tude of construction that we can 
say that the state resides within the 
stata Tne 'aord ’residing* refers to 
individual abode, though it is some¬ 
times used figuratively It will not 
apply to the state in its representa¬ 
tive and governmental relation to its 
citizens The people, as individuals 
reside in the state, but the political 
body called the state cannot be said, 
in the proper use of language, to re¬ 
side anjrwhere ” 

DC.—^Helverlng v Stockholms En¬ 
skilda Bank, 68 F2d 407, 408, 62 
App DC 860 

N J-^tate V City of Trenton, 40 N 
JLaw 89. 91 

48. HI—^In re Gilbert’s Estate, 86 
KE.2d 400. 408, 404, 811 HLApp 
28 

77C JS—19 


4A Tex.—^A. H. Belo Corp v Gran- 
berry. Civ App. 9 SW2d 448 445 

45 NT—^Hurley v Union Trust 
Co of Rochester. 280 NTS 474 
479. 244 AppDiv 690 

46. SC—Oozptis JUxis CLUOted in 
Phillips V South Carolina Tax 
Commission, 12 S E.2d 13, 15, 195 
SC 472 

Man—McCuaig v Hinds, 11 TVestL 
R. 652 654 

47 U.S—^Transatlantica Italiana v 
Siting CCA.NJ. 74 F 2d 782, 788 

4a Wls—Fidd V Joint School Dist. 
No 2. 216 NW 499, 501, 194 Wis 
858 

49 SC—Oorpns OToris quoted in 
Phillips V South Carolina Tax 
Commission, 12 SE.2d 18, 16 195 
SC 472 

Tex.—Owens v Stovall, CivA.pp, 64 
SW2d 860 362 

Wash.—^McGrath v Stevenson, 77 
P2d 608, 609, 194 Wash. 160 

64 C J p 705 note 66 

5a SC—Cknrpns Xwcim quoted in 
Phillips V South Carolina Tax 
Commission, 12 SE.2d 18, 15, 195 
S C 472 

54 C J p 705 note 67 

5L SC—^Horton v Baruch, 59 SE 
2d 645, 647, 217 SC 48—Phillips 
V South Carolina Tax Commission. 
12 S E 2d 18. 16, 195 S C 472 

5a Wis—'Kidd V Joint School Dist. 
No 2, 216 NW 489, 501, 194 Wis. 
863 

53. Or—Popejoy v Boimton, 280 P 
1016, 113 Or 646 

SC—Corpus Juris qxmtsd in Phil¬ 
lips V South Carolina Tax Com¬ 
mission, 12 S E 2d 18. 15, 195 S C 
472 

54. SC—Phillips V South Carolina 
Tax Commission, 12 SJBl2d 18, 16, 
17, 196 Sa 472 
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55 SC—^Phillips V South Carolina 
Tax Commission, supra. 

56 Mont.—In re Shun T Takaha- 
shi’s Estate, 129 P 2d 217, 221, 118 
Mont 490 

57 US —Penn Mut Life Ins Co v 
Fields DC Cal 81 FSupp 54, 57 

59 ND—Atwood v Tucker 145 N 
W 587, 589, 26 ND 622 61 L.R.A., 
NS 597 

59 US—U S V Stabler. CJLNJ.. 
169 F 2d 995 998 

60 Mass—^Doyle v Goldberg, 1 N 
E.2d 1, 8, 294 Mass 105 

61 Iowa.—Barhydt v Cross, 186 N 
W 525, 528 156 Iowa 271, 40 L R. 
A.,NS, 986, Ann.Cas.l915C 792. 

54 C J p 707 note 28 

62. US—U S V Stabler, CJLNJ., 
169 F 2d 95, 998 

54 C J p 707 note 28 

6a DC—Fristensen v McGrath, 
179 F2d 796, 801, 86 USJlppJ^a 
48 

64. US—Dwyer v Matson, C.GJL 
Fan, 163 F2d 299 801 

Mass—Russell v Holland, 84 NE.2d 
668 670 309 Mass 187 

SC—Corpus Juris quoted in Phil¬ 
lips \ South Carolina Tax Com¬ 
mission, 12 SE2d 18, 15. 193 BC. 
472 

Tex.—Switzerland General Ins Co v 
Gulf Ins Co, CKJ^pp 213 SW2d 
161, 1G8—Oorpns Juris oited in 
Owens V Stovall, Civ.App, 64 S W 
2d 360, 862 

54 C J p 705 note 74 

68 Ind —Johnson v Smith, 180 N B. 
188, 189 94 IndJlpp 619 

SC—Corpus Juris quoted in Phil¬ 
lips ’v South Carolina Tax Com¬ 
mission, 12 SE.2d 18, 16, 195 S<k 
472 

64 cur. p 705 note 76 



RESIDENCE 


77 C J S, 


and intexpretatioiis,^^ and is used m many^^ dif- 
ferent®8 and vanous®® senses in the law,and with 
many shades of meanmg,'^^ and it has no fixed mean¬ 
ing applicable alike to all cases.*^^ However, it is 
not the word itself which is difficult of understand- 
mg,7® but the confusion has arisen because of the 
different meanings which attach to the term when it 
is used in dissimilar situations,*^^ and the difficulty 
of understanding has been with respect to the con¬ 
struction of language expressive of the effect of 
residence, and of the rights arising therefrom based 
on the fact of residence, and m each such case the 
word becomes a part of a concept larger than the 
word itself, such as residence necessary to the right 
to vot^ residence m establishing a domicile, or 


residence necessary to citizenship 75 Since the mean¬ 
ing of the word is variously shaded according to the 
variant conditions of its apphcation,^® and the con¬ 
nection m which it IS used,77 and! its meaning m one 
relation would not be the same as that m another,75 
in every case the context m connection with which 
the word is employed must be considered,79 for the 
precise®® meanmg®! to be given the term depends 
on the explanatory®® context®® m which it appears ®® 
Furthermore, the meanmg of the word often depends 
on the subject matter,®® and the sense in which it 
should be used is controlled by reference to the ob¬ 
ject,®® hence it may be given a restricted or en¬ 
larged meanmg, considering the connection m which 
it IS employed.®7 


Se. sc—Horton ▼ Baraeh« 69 SR 
2d 545 547. 217 S a 48—Phillips v 
South Carolina Tax Commission. 
12 S R2d 13. 16. 195 S C 472 
9T US—PeUtlon of Wrlglit, DC 
Mich. 42 FSupp 806, 807 
68. US—Petition of Wright, DC 
Mich, 42 F Supp 806, 307 
Mass—^Doyle v Goldberg 1 NH.2d 
1 8 294 Mass 105 

NM.—Oorpus OUzis cited la Gallup 
American Coal Co v Liira, 60 P2d 
480, 431, 89 KM. 496 
SC—Corpiui Jnzis aaoted in Phil¬ 
lips V South Carolina Tax Com¬ 
mission. 12 SH2d 18, 15, 195 SC 
472 

54 C J p 705 note 72 

69 N M.—Corpus fforis cited la. Gal¬ 
lup American Coal Co v Lira, 60 
P2d 430 481. 89 KM. 496 

SC—Corpus JWs qtnoted in Phil¬ 
lips V South Carolina Tax Com¬ 
mission, 13 SR2d 18, 15, 195 SC 
472 

Vt.—^Trask v Karrick, 108 A. 846 
847, 94 Vt 70 

70 US—Petition of Wright DC 
Mich. 42 F Supp 806, 807 

71- Iowa.—^Fisher v IBlrst Trust 
Joint-Stock Land Bank. 281 KW 
671. 672, 210 Iowa 531, 69 A,LJEt 
1340 

Minn.—State ex rel Board of Chris¬ 
tian Service of Lutheran Minne¬ 
sota Conference v School Board of 
Consol. School Dist No 8, 287 KW 
625. 626 206 Minn. 68 
KM—Gallup American Coal Co v 
Lira* 60 P2d 480, 488, 89 KM. 
496 

NC—Chitty v Chltty, 24 SE 617, 
518, 118 NC 647 82 LItA. 894 
SC—Phillips V South Carolina Tax 
Commission, 12 SR 2d 18, 16, 195 
SC 472 

76. Mo—State v Smith, 64 MoJ^p 
818, 819 

KM.—Oorpas Jnrls cited in Gallup 
American Coal Co v Lira, 60 P2d 
480, 481, 89 KM 496 
N C-'-Jzidustrial Discount Corpora¬ 


tion V Radecky, 170 SR 640, 641, 
205 KC 168 

SC—Ckn^Tiui Juris dnoted in Phil¬ 
lips V South Carolina Tax Com¬ 
mission, 12 SE2d 18, 15. 195 SC 
472 

May mean almost ansrfhing 

^^Residence according to the use 
made of it—^the context the circum¬ 
stances and. of course, the decisions 
of the courts of appellate Jurisdiction 
—may mean almost anything '—U 
S V TweUe Ermine Skins, DC 
Alaska. 78 FSupp 734. 737 

73. Mont—^In re Shun T Takaha- 
shl 8 Estate. 129 P 2d 217, 221. 113 
Mont 490 

74. US—Penn Mut Life Ins Co 

V Fields. DC Cal, 81 FSupp 64, 
57 

75. Mont—In re Shun T Takaha- 
shi's Estate 129 P 2d 217 221, 118 
Mont 490 

76. Ala.—^Baker v Conway, 108 So 
18, 214 Ala. 356 

SC—Corpus Juris quoted in Phil¬ 
lips V South Carolina Tax Com¬ 
mission. 12 SR2d 18, 15, 195 SC 
472 

77 N C —Industrial Discount Cor¬ 
poration V Radecky, 170 SE 640, 
641, 205 KC 168 

SC—Xfoxpns Juris quoted in Phillips 

V South Carolina Tax Commission, 
12 S R2d 13, 15, 195 S C 472 

54 C J p 706 note 78 
Weaning dependent on eLroumstaaoes 
The meaning of the word **re8l- 
dence** is dependent on the circum¬ 
stances then surrounding the person, 
on the character of the work to be 
performed, on whether he has a fam¬ 
ily or a home in another place, and 
largely on his present intention.— 
Owens V Sto\all Tex.CivApp. 64 
SW2d 360, 362—54 CJ p 709 note 
66 [a] 

78. SC—^Phillips V South Carolina 
Tax Commission, 12 SE2d 18, 16, 
195 S C 472 

79 Mont—^In re Shun T Takaha- 
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Shi 8 Estate, 129 P 2d 217, 221, 118 
Mont 490 

90 SC—Horton v Baruch 69 SB 
2d 545 547. 217 SC 48—Phillips 

V South Carolina Tax Commission. 
12 S E 2d 13, 15, 195 S C 472 

8L Masa—^Russell v Holland, 84 
KE2d 668, 670, 309 Mass 187 
S C —^Horton v Baruch. 69 S B 2d 
646, 647. 217 SC 48—Phillips v 
South Carolina Tax Commission 
12 SR2d 13 15. 195 SC 472 
88. SC—Horton v Baruch. 69 SE 
2d 545. 647, 217 SC 48—PhUlips 

V South Ca^lina Tax Commission 
12 S E 2d 13 15, 195 S C 472 

83. Mass —Russell v Holland 84 
KB 2d 668, 670, 309 Mass 187 

S C —^Horton v Baruch, 59 6 E 2d 
545 547 217 SC 48—Phillips v 
South Carolina Tax Commission, 12 
S.E 2d 18, 15, 195 S C 472 

84. Mass—^Russell v Holland. 84 
K E 2d 668 670 S09 Mass 187 

85 KM—Corpus Juris cited In. 
Gallup American Coal Co v Lira, 
50 P2d 430, 481, 89 KM 496 
N C —Industrial Discount Corpora¬ 
tion V Radecky, 170 SR 640, 641, 
205 KC 168 

SC—Corpus Juris anoted in Phillips 

V South Carolina Tax Commission, 
12 SE2d 18. 15, 195 SC 472 

54 C J P 706 note 77 
186 Pa.—^Robinson v Robinson 67 
A.2d 278, 276 862 Pa. 128 
SC— Corpus Juris quoted in Phil¬ 
lips V South Carolina Tax Com¬ 
mission, 12 SR2d 18 16, 195 SC 
472 

Tex.—Owens v Stovall, ClvApp, 64 
SW2d 360 362 

Wash.—^McGrath v Stevenson, 77 P 
2d 608 609, 194 Wash. 160 
54 C J p 706 note 79 
Similarly expressed 
The meaning of the word **re8i- 
dence'* depends on the particular ob¬ 
ject of its use—Switzerland General 
Ins. Co V Gulf Ins Co. Tex.Civ 
App, 213 SW2d 161, 163 
87. SC— Corpus JPxis quoted In 
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In some cases the word "residence’’ is considered 
to have the widest possible scope of meaning^ vary¬ 
ing from mere temporary presence to the most 
permanent abode,and with all the shades of mean¬ 
ing between these two extremes The term may 
be employed to denote merely temporary presence,®® 
that IS, bodily presence in a place,and it may be 
employed in the loose sense of temporary lodg¬ 
ing®® or abode,®® or to signify so 3 onm,®^ so that any 
place of abode or dwelling, however temjKiraiy it 
may be, might well constitute a residence Thus 
a residence may be very®* temporaiy®^ or transient®* 
m its nature Usually, however, the word "resi¬ 
dence” 18 employed to mdicate something more than 


mere physical®® presence® or sojourn® at a place, 
and generally it involves the idea of something be¬ 
yond a transient stay in a place,® so that ordinarily 
a residence must be more than a place of mere so¬ 
journing or transimit visiting* Since the word 
"residence” does not contemplate or embrace a fleet¬ 
ing visit or recnirences of brief sojonms of a few 
days at a time for a sfpeciflc purpose,® the mere act 
of abidmg at a particular place for a specific pur-^ 
pose, with no present intent of maknig it a pennat- 
nent home, will not make such a place a residence * 

It has been said that the word "residence” m- 
dicates permanency^ of occupation* or idiode,® as 
distinct from lod^g or boarding,®® or temporary 


Phillips V South Carolina Tax 
Commission. 12 SB 2d 18, 16. 195 
€C 472 

54 C.J p 706 note 80 
8& Iowa.—Fisher & Van Gilder v 
First Trust Joint-Stock Land Bank. 
281 NW 671 672, 210 Iowa 531. 
69 A.LR. 1840 

NM.—Gallup American Coal Co v 
Lira, 50 P2d 430. 433. 89 NM. 496 
NC—Chltty V Chitty 24 SB 517. 
518 118 NC 647. 82 LRJL 394 
**Besidence [ranges] from 

domicil down to personal presence 
with some sliirht decree of perma¬ 
nence*'—^Rummel v Peters. 51 NB. 
2d 57. 62. 314 Mass 504 
S9 N M—Gallup American Coal Co 

V Lira, 50 P2d 430, 433. 39 NM 
496 

NC—Chltty V Chltty, 24 SB. 517, 
518, 118 NC 647. 88 LR.A. 394 
9a N M—Gallup American Coal Co 

V Lira, 50 P2d 430. 433. 39 NM 
496 

NC—Chltty V Chltty 24 SB 517, 
518, 118 NC 647, 82 LR.A. 894 
Temporary presanoe in the locality 
Fa.—^Raymond v Leishman, 39 A. 
791. 792. 243 Pa. 64 LRJLmSA 
400. Ann.Cas 1915C 780 
91. NM—Gallup American Coal Co 

V Lira, 60 P2d 430, 433. 39 NM 
496 

N*C—Chltty V Chltty. 24 SB 517, 
618, 118 NC 647, 32 LILA 394 
92 NY—^In re Martin 158 NYS 
915, 916, 173 App Div L 
98. Ind—Johnson v Smith, 180 N 
B 188, 189 94 Ind App 619 
94b Ind.—Wallace v State. 47 NE. 
18. 14. 147 Ind 621 

95 Fla—Mlnlck v Mlnlck, 149 So 
488, 488. Ill Fla 469 
54 C J p 711 note 1 [cj. CeJ-Cs] 

^ SC—^Phillips v South Carolina 
Tax Commission, 12 6B.2d 13, 16. 
195 S a 472 

97 Mo—-State v Bowdry. 146 SW 
2d 127. 131, 846 Mo 1090 
KY—^Thompson v Mundhelxn. 48 N 
TS2d 632, 633. 180 Mlsc. 1002— 


Bean v Bean, 95 NYS 2d 477, 495 
—^Maloney v Maloney. 22 N Y S 2d 
834 339 

SC—^Phillips ▼ South Carolina Tax 
Commission, 12 SB.2d 13. 16. 195 
SC 472 

54 CJ p711 notel [hi 
Temporary dharaetar 
Tex—Switzerland General Ins Co v 
Gulf Ins Co. dvJkpp. 218 eW2d 
161 163 

9& Kan —Corpus Juris quoted lu 
Welsh V Flo, 73 P2d 1084. 1085 
146 Kan. 807 

S C —^Phillips V South Carolina Tax 
Commission, 12 SB 2d 13, 16. 195 
SC 472 

54 CJ p 711 note 2 
Transient dharaoter 
Tex,—Switzerland General Ins Co v 
Gulf Ins Co. CiTJLpp, 218 SW2d 
161, 163 

99 Iowa.—Fisher & Van Gilder v 
First Trust Joint-Stock Land Bank, 
231 NW 671, 672, 210 Iowa 631, 69 
A.LR. 1340 
54 C J., p 710 note 88 
1. US —Farmers’ Loan & Trust Co 
V U S DCNY 60 P2d 618, 619 
Iowa.—^Fisher & Van Gilder v First 
Trust Joint-Sto<^ LAid Bank, 231 
NW 671 672 210 Iowa 531, 69 

A.L.R 1340 
54 C J p 710 note 88 
9. US—Carroll V U S.aCA.NT. 
183 F 2d 690 693—Farmers* Loan 
& Trust Co V U S, DCNY, 60 
F2d 618 619—Chinese Tax Cases, 
CCOr 14 F 888, 344. 8 Sawy 884 
3. US—In re Turcick, DCPa., 83 
F 2d 364 

64 C J p 711 note 98 
Siinilarly expressed 
I (1) The word '^residence** Imports 
'more than a temporary stay In a 
place for the performance of a aln- 
ffle piece or Job of work, especially 
where the workman at the same time 
has a home and permanent place of 
abode in another place—McBntyre v 
Bums 68 S R2d 442. 453. 81 GaJlDP 
289—Farmer v Phillips, 78 SR. 353. 
855, 12 Ga.App 732 
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(2) Permanent residence does not 
arise out of transitory abode or out 
of temporary sojourn in place other 
than that of usual residence.—Kaku 
Na«ano t McGrath, CA.!!!. 187 F2d 
769, 764. 

(8) Sta 3 nng at a flshlnj camp is 
very different from maintaining a 
residence.—McBntyre v Bums, su¬ 
pra. 

d. DC—Fink V Katz, MunApp. 68 
A.2d 818 815—D Elia & Marks Co 

V Lyon. Mun.App. 31 A.2d 647, 
648 

5 , Ga.—McBntyre v Bums 58 SEL 
2d 442 452. 81 GaApp 239 
a Tenn.—^Brown v Hows, 43 8 W 2d 
210. 211. 168 Tenn. 178 
7* Okl—Johnson v Petty, 281 P 
276. 279. 188 OkL 208 
Somefhiiiff more ****^»^ votisj 

*It takes somethingr more than a 
vote at a primary election to 8:lve 
permanency to a place of resldenca*' 
—Wagmer v Scurlock, 170 X 589, 
548, 166 Md 284. 

; 8. Kan —Oorpns Juris anoted in 
Welsh ▼ Ho. 7$ F3d 1084. 1086, 
148 Kan. 807 

Ky—Southeastern Greyhound Lines 

V Conklin, 196 SW2d 961, 962, 808 
Ky 87 

NC—^Howard v Queen City Coach 
Co. 198 SB. 138, 140, 213 NG 
20L 

54 CJ p 711 note 95 

a Pa.—In re StabUe. 86 X2d 461 
454 848 Pa. 587 

SC—^Phillips V South Carolina Tax 
Commission, 12 SB 2d 13, 16, 195 
SC 472 

54 C J p 711 note 1 [c], [e] 
Xrrednoible tninimuTn of meaning 
Wherever the word *re8idence* Is 
used it has an irreducible minimum 
of meaning and requires at least an 
abode which is in some degree per- 
manenL—Krlstensen v McGrath, 179 
F2d 796, 801, 86 USXPpJDC 48 

10 US—Dwver v Matson, GCLA. 

Kan.. 168 F 2d 299. 802 
Kan.— Corpus Juris a'ooted in Welsh 
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oconpation,^^ and the position has been taken that 
a permanent abode is necessary to constitute a 
residenoe^i^ and that a residence must be a fixed and 
permanent abode or dwelling place for the time 
being, and not a mere temporary locality of exist¬ 
ence^^ On the other hand it has been said that 
the word '‘residence” may not imply permanency,^* 
and that a residence is not necessarily permanent, 
and that the term does not necessarily contemplate 
a permanent home Residence may, however, de¬ 
note a certain d^;ree of permanency,and it may 
mean a permanent character,^^ but residence does 
not have to be permanent in the strict sense of the 
word,^^ since permanency of abode cannot be known 
without the gift of prophecy 

The word "residence” irnphes,^! mTolves,^^ ©r 
carries with it^^ the idea of a place of abode,2* a 


place of living, or a homc,-^ and it has been said 
that it IS impossible to consider the term and dis¬ 
associate it from the elements of home and habita¬ 
tion,^^ and that a defimtion of the term from which 
all the elements of home and habitation are ex¬ 
cluded, as a matter of no consideration, is beyond 
the ordinary conception.*^ Nevertheless, a person 
may have his residence m one place and his perma¬ 
nent home** or domicile** in a different place, and 
a person’s residence may be in a place where he does 
not dwell or abide*® Usually, however, the word 
"residence” means that a person has his home in 
a particular place,*^ and it has been said that the 
term is employed m the law to denote that a person 
dwells m a given place ** Ordinarily, but not neces¬ 
sarily, a man’s residence is his home,** and is where 
he actually dwells,** and the term may imply the 


V no. 78 P 2d 1084. loss. 146 Kan 
807 

Ky—Southeastern Greyhound Lines 

V Conklin. 196SW2d 961. 962 803 
K> 87 

KC—^Howard v Queen City Coach 
Co. 193 SE 138. 140 212 NC 201 
Pa—In re Stabile, 86 A.2d 461, 454. 

348 Pa. 587 
54 C J p 711 note 96 
IL US—^Dwjer v Matson, CCA. 

Kan., 163 F2d 299. 302 
Kan.—Oorpus Juris unoted in Welsh 
\ Flo. 78 P 2d 1084, 1086 146 Kan. 
807 

Ky—Southeastern Greyhound Lines 

V Conklin. 196 SW2d 961 962, 303 
Ky 87 

ITC—^Howard v Queen City Coach 
Co, 198 SE 188 140, 212 KC 201 
64 CJ p 711 note 97 
Ifl. Ill—Anderson r Pifer 146 NR 
171. 173 816 Ill 164 37 A.LR 184 
—In re Gilberts Estate. 35 NK 2d 
400. 4^4. 811 niApp 28 
IS, D C —Fink v Katz, Mun App, 68 
A.2d 813 815—D Ella & Marks Co 
▼ Lyon, MunA^pp., 81 A.2d 647, 
648 

SbnUarly expressed 

An established place of abode fixed 
permanently for a time for business 
or other purposes. 

Miss —Morgan v Nunes. 64 Miss 
308. 810 

NT—Salm v Krieg (Krelg) 49 NT 
S2d 694, 697, 182 Misc 721 
14. Kan.—Cospiui Jozis quoted ia 
Welsh V Flo. 78 P2d 1084, 1085, 
146 Kan. 807 

La.—^BstoplnaL v Michel, 46 So 907, 
908. 121 La. 879 19 LJEkA.,NS, 
759 

Tex.—Switzerland General Ins Co 

V Gulf Ins Co, Civ App, 218 S W 
2d 161, 163 

18. Kan.—Coirpiis Jtiris qtioted ia 
Welsh V Flo, 78 P2d 1084, 1085. 
146 Kan. 807 
64 CJ p 711 note L 


16 NT—Hurley v Union Trust Oo 
of Rochester 280 NTS 474. 479. 
244 App Eiv 590—^Uslan v Woron- 
off. 13 NTS2d 222. 224. 178 MlSC. 
693 

17 Ohio—Cross V Motorists Mut 
Ins Co, 90 NR2d 166, 167, 88 
Ohio App 118 

la Tex.—Switzerland General Ins 
Co V Gulf Ins Co, Civ App, 218 
SW2d 161. 168 

Gharaoterised by aa Olemeat of pair, 
maaeaoy 

NT—^Hurley ▼ Union Trust Co of 
Rochester. 280 NTS 474. 479. 244 
AppDlv 590 

19 DC —^Fink V Katz Mun.App 
68 A2d 818, 815—D'Ella & Marks 
Co V Lyon, MunApp, 81 A2d 647, 
648 

For the purposes of domioile, resi¬ 
dence may or may not be permanent 
and fixed.—^Buckhelm v Buckheim. 
43 NW2d 118 115. 281 Minn 333 
SO. DC—D'Elia & Marks Co v 
Lyon. Mun.App. 31 A2d 647. 648 
81. DC—Neinnan v U S, 43 App 
D C 58. 64 

Miss—^Morgan v Nunes, 54 Miss 
308, 310 

NT—Salm v Kriegr (Krelg) 49 
NTS 2d 694, 697, 182 Misc. 72L 
Deaotes ploos df abode 
R.L—Connly v McBSroy, 125 A 206, 
208, 46 R.L 93 

sa Ga.—Commercial Bank of Craw¬ 
ford V Pharr, 48 S E 2d 489. 447, 
75 Ga.App 364 

Ky —Southeastern Greyhound Lines 

V Conklin, 196 SW2d 961, 962 
808 Ky 87—Louisville & N R. Co 

V MitcheU, 172 SW 627. 629, 162 
Ky 268 

38; Tex.—Littlefield v Clayton 
Bros., CivApp, 194 SW 194, 198 

84. Tex.—Littlefield v Clayton 
Bros, supra. 

94 P 710 note 92 1 

292 


85. Tex.—^Littlefield v Clayton 
Bros, supra. 

86 Iowa—In re Rowe 161 NW 
626. 627, 179 Iowa 641 

27 Miss —Jones v State ex rel 
McFarland, 42 So 2d 128. 125. 207 
Miss 208 

Mo—State v Snyder, 82 SW 12, 26 
182 Mo 462 

8& Mass —Hummel ▼ Peters 51 
NE2d 57 62 814 Mass 504—^Rus¬ 
sell V Holland. 34 NE2d 668 670 
309 Mass 187-Jruells v Flint, 186 
NJS 222, 228. 283 Mass 106—City 
of Marlborough v City of Limn 
176 NR 214, 216. 275 Mass 894 

29 Iowa—In re Jones’ Estate, 182 
NW 227, 228, 192 Iowa 78, 16 
AL.R. 1286 

Mass—Rummel v Peters, 51 NB2d 
67, 62, 814 Mass 604—Russell v 
Holland 34 NE2d 668, 670, 309 
Mass 187—Cavemo v Houghton, 
1 NR2d 4, 6 294 Mass 110— 

Tuells V Flint, 186 NR 222, 223, 
283 Mass 106—City of Marlbor¬ 
ough V City of Lynn, 176 NR 
214, 215, 275 Mass 394 

30, NJ—F R Compton & Co v 
Hulse, 169 A 806 10 NJMisc. 486 

8L ni—Routt V Barrett, 71 NR 
2d 660, 671, 896 El 822—Blair v 
Blair, 98 NR2d 95, 100, 841 HI 
App 93 

88. Colo—Carlson v District Court 
of City and County of Denver. 180 
P2d 525, 629, 116 Colo 880—Lyons 
V Egan, 182 P 2d 794, 798, 110 Colo. 
227 

54 CJ p 708 note 45 

83. DO —Robinson v Morrison, 2 
App DC 105 124—(Fink v Katz, 
MunApp. 68 A 2d 813 815—DElla 
4b Marks v Lyon, MumApp. 81 
A2d 647, 648 

34i DC—^Fink v Katz. MunApp, 
68 A2d 818, 816—D Ella 4b Marks 
Co V Lyon, MunuApp, 81 A2d 647, 
648 
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house or dwelling in which a person hves or re¬ 
sides The word is not confined merely to the 
dwelling house, but it may mclnde everything con¬ 
nected with the dwelling honse nsed to make the 
home more comfortable and enjoyable,bnt the 
word IS not appropriate to designate the housekeep¬ 
ing, with the supply of jirovisions and the various in¬ 
cidents connected with mamtaining a home Hesi- 
dence does not depend on the quantity of possessions 
that a man may have about him at a given place, 
and does not depend on the manner of living, which 
may be at housekeepmg or lodgmg 

The statement is made infra p 3Q4 note 32 that 
the decisions are not m accord as to what constitutes 
residence, but ordinarily little difficulty is experi¬ 
enced in determining the residence of a man with a 
family,*® for the residence of a man having a 
family which he mamtams is, pnma facie, where the 
family dwellsand'usually but not necessarily it 
is the place where his wife and children reside,*^ 
and, save m exceptional cases, is the place where the 
family live or have their home 


Necessity, Number 

Idany apparently conflicting statements are to be 
found in the cases concerning the number of resi¬ 
dences which a man may have at any one time^ but 
generally the decisions may be reconciled by deter¬ 
mining whether the word “residence” is nsed as 
meaning “donucile,” or as meaning something other 
than “domicile ” 

While it has been intimated that it would be pos¬ 
sible that a person might have no residence at 
all,** the courts frequently make statements to the 
effieet that every person has, in law, a residence,*® 
and that residence cannot be lost until another is 
gained *® It has been variously stated that a per¬ 
son may have one,*^ and that there can be only 
one,*® residence, and that a person cannot have a 
residence m two places at the same time,*® although 
m such statements it is apparent that the word 
“residence* is employed as meaning “domicile”®® 
However, for some purposes a person may have only 
one residence, but for other purposes he may have 
more than one residence,®^ and, m fact, may have as 
many residences as he may choose®® It has fre- 


35 GkL—^Insurance Co of North 
America v Samuels, ISO 444. 
445, 81 Oa.App 258 66 A.L.R. 808 

54 C J p 710 note 98 

36 Kan—^Linn v Zelgler, 76 P 489. 
490 08 Kan. 528 

54 C J p 711 note 94 
87 R.I.—Connly v McBHroy, 126 
A. 206 208 46 ILL 98 
sa NY—People v Acritelll, 110 
NTS 480, 446, 67 Misc 674 

39 NJ—Tracy v Tracy, 48 A. 588, 
634, 62 NJKa 807 

40 Iowa.—State v Savre, 105 NW 
387, 129 Iowa 122, 3 LiJlJL,NS, 
455, 113 Am S R. 452 

Pa.—In re Stabile, 86 A.2d 461, 464, 
348 Pa. 587 

Tenn.—^Brown ▼ Hows, 42 8^24 
310 211, 168 Tenn. 178 

41 Old —^Zn re Davis' Kstate, 48 
P2d 116, 116, 171 Okl 575 

48. DC—^Robinson v Horrlson, 8 
AppDC 106, 124—Pink v Katz, 
Mun.App 68 A.2d 818, 816—D'Elia 
& Marks Co v Lyon, Mun.App 81 
A.2d 647. 648 

43. Iowa.—State v Savre, 105 NW 
887, 129 Iowa 122, 8 LJLA.,NS, 
455, 118 AmSJEL 452 
Pa.—In re Stabile, 86 A.2d 451. 454, 
848 Fa. 687 

Tenn.—Brown ▼ Hows, 42 SW2d 
210, 211, 168 Tenn. 178 
44i A oosmopoUte or a wanderer up 
and down the earth has no resldenca 
—^Rummel v Petera 61 NE.2d 67, 
62, 814 Maas. 604—^Borland v City of 
Boston. 182 Maas, 89, 96, 42 Azn.R. 
424. 


45, Cal—Huaton v Anderson, 78 P 
626, 635, 146 Ca« 320 

Mont.—In re Shun T Takahashi's 
Katate 129 P 2d 217, 221, 118 Mont 
490—State ex rel Duckworth v 
District Court of Seventeenth Judi¬ 
cial Diat, 80 P2d 867, 869, 107 
Mont 97 

NJD—Schillerstrom v Schillerstrom 
32 NW2d 106 114 76 ND 667, 2 
A.LR.2d 271—State ex rel Sathre 

V Moodie, 258 NW 558, 563 65 
ND 840—<aty of Snderlin v Pon¬ 
tiac Tp Cass County 242 NW 
117, 121, 62 ND 105 

SC—^Horton \ Baruch, 59 S E.2d 
545, 548, 217 S C 48 I 

48. Cal—Huston v Anderson, 78 P 
626, 685, 145 Cal 820 

Mont—^In re Shun T Takahashi's 
Kstate. 129 P2d 217, 221, 118 Mont 
490—State ex rel Du^worth v 
District Court of Seventeenth Judi¬ 
cial Dist, 80 P2d 867. 869, 107 
Mont 97 

ND—Schillerstrom V Schillerstrom, 
82 NW2d 106, 114, 75 ND 667, 2 
A.LR2d 271—Northwestern Mort¬ 
gage A Security Co v Noel Const 
Co.SOONW 28 81 71 ND 266— 
State ex rel Sathre v Moodie, 268 
NW* 558 663, 65 ND 340—City of 
Bnderlin v Pontiac Tp, Cass Coun¬ 
ty. 342 NW 117, 121, 62 NJ3 106 

SC—Horton v Baruch, 59 SJBL2d 
645, 548, 217 SC. 48* 

47 NT—Bischoff v Bischoff, 85 
NTS 81, 88 AppDiv 126—Bean 

V Bean, 96 NTS 2d 477, 496—Ma¬ 
loney V Maloney, 22 NTS 2d 884, 
889 


48. Mont—In re Shun T Takahar 
Shi'S Estate. 129 P 3d 217, 221, 118 
Mont 490—State ex rel Duckworth 

V District Court of Seventeenth 
Judicial Dist, 80 P2d 867, 869, 107 
Mont 97 

ND—Schillerstrom v Schillerstrom, 
82 NW2d 106, 114 75 ND 667. 8 
A.LJt2d 271—Northwestern Mort¬ 
gage A Security Co v Noel Const 
Co, 300 NW 28, 81, 71 ND 256— 
State ex rel Sathre v Moodie, 258 
NW 558 568, 65 ND 840—City of 
Enderlin v Pontiac Tp Cass Coun¬ 
ty, 242 NW 117, 121, 62 ND 105 
Blantlarly expressed 

(1) When residence is once es- 
tabllahed It remains the residence 
until a new one is acaulred. but this 
does not mean merely a temporary 
abode—Johnson v Johnson, 89 N.E. 
2d 889 391, 818 HLApp. 193 

(2) Residenoe ordinarily Implies 
something of permanence or continu¬ 
ity at least for an indefinite period, 
to the exclusion of another contem¬ 
poraneous residence —^In re Duren, 
200 SW2d 848, 860, 865 Mo 1222, 
170 AJ:i.R. 89L 

49 HI—Anderson v Pifer 146 NEL 
171, 178, 815 111 164 87 A.L.R. 184 
—In re GUbert's Estate, 35 NJS.2d 
400, 408, 404, 811 HLApp 28 

50u US—Penn Mut Life Ins. Co 

V Tlelds, DCCaL. 81 FSupp 54. 
57 

5L Wash.—McGrath v Stevenson, 
77 P2d 608, 609, 194 Wash. 160 

6Si La.—Succession of Purdy v, 
Klock, 165 So 394, 895, 179 La, 992 
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qiiently been said that a person may bare several 
xesidenoes,^^ or more than one residence,^^ at the 
same time^^^ or that a person may have two or more 
residences'^ at the same time,^^ or, that a person 
may have two places of residence, as m the city and 
conntiy 5® 


Acanisitioni, Continnaxice 

A residence may be acquired in a very short pe¬ 
riod of time,®® and, as stated infra p 295 note 73, 
at the very moment there is a concurrence of 
bodil> presence and the requisite intent a residence 


Bstopinal V Spicuzza, 46 So 906 
908, 121 La. 879—State ex rel Atty 
Gen. V Steele, 38 LaAnn. 910, 911 
Tex.—Switzerlaj^ General Ina Co v 
Gulf Ins. Co, CivA.pp, 218 S.W 2d 
161, 168 

68. US—U S ex rel Devenuto v 
Curran, CCANT, 299 F 206, 211 
—U S V Novero DOACo, 68 F 
Supp 275. 278 

Ga.—Avery v Bower, 152 SB. 289. 
241, 170 Oa. 202 

Ind.—Hayward v Hairward, 115 NE. 

966, 970 65 IndApp 440 
La.—Succession of Steers, 18 So 608, 
606, 47 La.Ann. 1551 
Md.—^Lee v Green, 73 A2d 889 891—• 
Shenton v Abbott, 15 A.2d 906. 908, 
178 Md. 526 

NJ*—State V Garford Trucking, 72 
A.2d SSl 855, 4 KJ 346—Kurilla 

V Roth, 38 A.2d 862, 865, 182 KJ 
Law 218 

ITT—Reeae v Reese. 40 NT.8 2d 
468 472, 179 Misc. 666 
8 C —^Phillips V South Carolina Tax 
Commission. 12 S£.2d 18, 18 196 
SC 472 

Tex.—^Pittsburor Water Heater Co v 
Sullivan, 282 SW 576, 678, 116 
Tex. 417 

Va.—Talley v Commonwealth, 108 S 
E 612, 614, 127 Va. 516—Lona v 
Ryan, 80 Gratt 718, 720, 71 Va. 718, 
720 

Similarly expressed 
(1) Many residences 
Oa.—Commercial Bank of Crawford 

V Pharr, 48 SE2d 439, 447, 75 Ga. 
App 364 

2 :y—Wheeler r Buraess, 98 SW2d 
851 863, 268 Ey 693 

<2) A number of residences 
US—Gallaaher v Carol!, DCJTY, 
38 FSupp 945, 946 
NY—In re Rotholz Estate, 800 K 
YS 56, 58, 164 Misc 914 

(8) Numerous places of residenca 
Pa.—In re Easley’s Estate, Orph., 4 
Sch.Rea 256 

Tex.—Stone v Phillips, Tex.ClvjLpp., 
171SW2d 156,159 

(4) *Tt is a little difficult to find 
words to accurately express the 
thought but it is not an uncommon 
thing for a man to have several 
homes, in the sense of abiding places, 
or what are commonly called housea 
or residences.'*—^In re Ealpachnikoff, 
IXGLPa.. 28 F2d 288 290 

<6) A person may have a number 
of places of abode which he may call 
his home or his resldenca—Hite's ^ 


Adm'r V Hite's Ex'r, 97 flW2d 811 
818 265 Ky 786 

X6 Is well recognised in the law 
that one may have a temporary resi-1 
dence as distinguished from a legal 
residence or domicile—^Dwyer v 
Matson, CCAJEan., 163 F 2d 299, 801. 

64. Fla.—Minick v Minlck, 149 So 
488, 488, 489 111 Fla. 469 

Iowa.—^In re Jones Estate, 182 NW 
227, 228, 192 Iowa 78, 16 A.L.R. 
1286 

Mass—^Rommel v Peters, 51 NE2d 
67, 62. 814 Mass 604—Doyle v 
Goldberg. 1 NE2d 1. 8. 294 Masa 
110 

NJ—State V Atti. 21 A2d 608 605. 
127 N J Law 89—In re Adoption of 

-87 A.2d 646, 646, 22 

NJMisc 181 

NY—Bischoff V Bischoff, 85 NYS 
81, 88 AppDiv 126—^In re Curtiss' 
Will, 250 NYS 148, 151, 140 Misc. 
186—Bean v Bean. 95 N Y S 2d 477, 
495—^Maloney v Maloney, 22 NYS 
2d 834, 889 

Or—Eli Bridge Co v Xjachman, 265 
P 486 436, 124 Or 592 
Tenn.—Hyder v Hyder, 66 SW2d 
285, 241, 16 Tenn App 64 
Tex.—Stone v Phillips, CivA.pp, 171 
SW2dl56, 159 

Va.—State-Planters Bank & Trust 
Co of Richmond v Commonwealth, 
6 SE2d 629, 631 174 Va. 289 
Shttilarly expressed 

(1) A person may have more them 
one permanent place of abode or 
residence—^Rummel v Peters, 51 N 
E2d 57 62, 814 Mass 604 

(2) A man may have more than 
one residence, as a summer residence 
and a winter residence—^In re Dor- 
rance's Estate, 170 A. 601, 604, 115 
NJEq 268 

65. US—U S ex rel Devenuto v 
Curran, CCA.NT, 299 F 206 211 
—U S V Novero, DC Mo, 68 F 
Supp 275, 278 

SC—Phillips V South Carolina Tax 
Commission, 12 SE.2d 18, 18, 195 
SC 472 

66. NY—In re Rooney, 159 NYS 
182, 185, 172 AppDlv 274 

ND—State ex rel. Sathre v Moodie, 
258 NW 558, 565, 65 ND 340 
Tenn.—^Brown v Brown, 261 SW 
959, 160 Tenn. 89 
Two residenoes 

Ga.—iWorsham v Ligon, 87 S E 1026, 
1026 144 Ga. 707 
Two places of resldenoe 
US—Downs V C L R., CCJL9, 166 
F 2d 504, 508 
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EUmilsrly expressed 

(1) One may have two or more 
places of residence within a state, 
or in two or more states—Clegg v 
Bishop. 186 A. 102, 104, 105 Conn. 
564 

(2) A person may have two places 
of residence within the common¬ 
wealth.—^Russell v Holland, 84 NE 
2d 668 670, 309 Mass 187—^Doyle 
V Goldberg. 1 NE.2d 1, 8, 294 Mass 
110 

(8) A person may have a place of 
residence within, and a place of resi¬ 
dence without, the commonwealth.— 
Russell V Holland, 84 NE2d 668, 
670, 309 Mass 187 

67 Fla.—^Minick v Minick 149 So 
483, 488, 489 111 Fla. 469 
Iowa.—^In re Jones Estate 182 NW 
227 228. 192 Iowa 78, 16 ALR 
1286 

Tex.—Stone v Phillips, Civ App, 171 
SW2dl56 159 


58. US—<5 L R V Swent, CCA4, 
155 F2d 618, 515 

NT—^Rawstome v Maguire, 192 N 
E. 294, 295 265 NY 204—In re 
Newcomb's Estate 84 N E 950, 954, 
192 NY 238—^Foote v Foote, 77 
NYS 2d 60 66, 192 Misc 270— 

Kemp V Kemp, 16 N Y S 2d 26, 84. 
172 Misc. 788—^In re Hartshorne's 
Estate, 11 NYS 2d 814 816, 171 
Misc 27—Dublin v Dublin, 270 
NYS 22, 24, 150 Misc 694 

69 Minn.—^Buckheim v Buckhelm, 
48 NW2d 118, 115, 231 Minn. 338 
First day of arrival 
A place may in good faith become 
one’s actual residence the Arst day 
he arrives there, if he really intends 
to make it his domicile or home — 
Blair v Blair, 85 P2d 1004, 1006, 149 
Kan. 8 

One day 

The moving from one place of 
residence to another place with the 
Intent to abandon the old residence 
and establish a residence at the new 
place is in law a change of residence, 
which may be accomplished in one 
day—Schilleratrom v Schillerstrom, 
82 NW2d 106 114 76 ND 667, 2 
ALJt.2d 271—Burke County v Oak¬ 
land. 217 NW 648 645. 56 ND 843 

No partioular period of time is re¬ 
quired for a person to change his 
residence and acquire a residence 
elsewhere—City of Enderlin v Pon¬ 
tiac Tp Cass County, 242 NW 117, 
121, 62 ND 105 
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IS cieated Residence is a qnality whieh endnres 
when once acquired,®® and when once it is estab¬ 
lished it IS presumed to continue,®^ without inter¬ 
mission,®2 until it IS shown to have been changed,®® 
abandoned,®® or a new one gamed«®® 

Elements 

Two fundamental elements are essential to create 
a residence, and these elements are (1) Bodily 
presence in a place (2) The intention of remaining 
in that place ®® Residence is thus made up of fact 
and mtention,®^ the fact of abode and the intention 


of remaining,®® and is a combination of acts and 
intention®® Neither bodily presence alone^® nor 
intention alone^^ will suffice to create a residence 
There must be a combination and concurrence of 
these elements,^® and when they occur, and at the 
veiy moment they occur, a residence is created^® 

Similar statements have been made with refer¬ 
ence to a change of residence, and it has been said 
that residence can be changed only by the union of 
act and mtent,^® and that m order to accomplish or 
effiect a change of residence there must be intent 
accompanied by fact 75 


60 Ind.—Brownlee v Duguld, 1781 
NEl 174, 175, 93 Ind.App 266 
NY—^In re Hushes, Tuck-Surr 88, 
89 

61. Kan —Amette v Amette, 178 P 
2d 1019 1022 162 Kan 677 

N J—Cadwalader v Howell, 18 NJ 
Law 188, 144—^Brueckmann v Frlg- 
noca, 162 A. 780, 9 NJHisc 128 
Pa.—^Rosenberff v Rosenberg, 60 A. 
2d 350. 851 168 Pa.Super 188— 
Alburger v Alburger, 10 A.2d 888, 
890 138 Pa.Super 839 

62. N J —Cadwalader v Howell 18 
NJLaw 138, 144—^Brueckmann v 
Frignoca, 162 A. 780, 9 NJHlac. 
128 

63. Pa.—^Rosenberg v Rosenberg, 60 
A.2d 850, 851, 163 Pa.Super 188— 
Alburger v Alburger 10 A.2d 888, 
890 188 Pa.Super 839 

64. Kan—^Arnette v Amette. 178 
P2d 1019, 1022, 162 Kan. 677 
3«eavin6r a place of reaideaoa is not 

an abandonment unless another and 
a new residence is established — 
State ex rel Sathre v Moodle, 258 
NW 558, 568 65 ND 840 
66. NJ—Cadwalader v Howell, 18 
NJLaw 138, 144—^Brueckmann v 
Frignoca, 152 A. 780, 9 NJMlsc. 
128 

66. Ind.—Brownlee ▼ Duguld, 178 
NB. 174, 175, 93 IndJlpp 266 
Iowa.—Audubon County y Yogessor, 
291 NW 135, 186, 228 Iowa 281— 
Cass County v Audubon County 
266 NW 293, 295, 221 Iowa 1037 
Mo—State On Inf of McKlttrick v 
Wiley, 160 SW2d 677, 686 849 Mo 
289—^Madsen y Madsen, App, 198 
SW2d 607, 608—^Barth y Barth. 
189 S.W2d 451, 454, 354 MoA.pp 
402—^Lewis y Lewis, 176 SW2d 
656, 559 238 Mo App 178—State ex 
reL Taubman y Dayis, 208 SW 
654, 656, 199 Mo App 439 
NC—^Bryant y Bryant, 45 SE.2d 
572 574. 228 NC 287 

67 Fla.—Fowler v Fowler 22 So 2d 
817, 818, 156 Fla. 316—Kiplinger y 
Kiplinger, 2 So 2d 870, 873, 147 Fla. 
248 

Mich.—Banfleld y Banfleld, 27 NW 
2d 336, 888. 818 Mich. 38—Reaume 
& Silloway y Tetzlatt 23 NW2d 


219, 221 315 Mich. 95—Wright y 
Genesee Circuit Judge, 75 NW 
465, 466 117 Mich. 244 
Ney —Presson y Presson, 147 P 
1082, 1088, 38 Ney 308 
NC—^Howard v Queen City Coach 
Co, 193 SE. 138 140, 212 NC 201 
Tex —^McBeth \ Streib, CiyJLpp, 96 ] 
S W 2d 992, 995 

Similarly eicpressed | 

(1) The idea of residence is com¬ 
pounded of fact and intention. | 

Colo—Robbins v McAlister 16 P2d 
431 432, 91 Colo 505—Merrill y | 
Shearston, 214 P 540 542. 73 Colo i 
230 

Md—Pope y Williams, 56 A. 548, 
544 98 Md. 69, 66 L.RJL 398, 103 
ArlS R 879—^Thompson y Warner 
34 A. 880 831, 88 Md. 14 
<2) Residence is a matter of fact 
of which intention is a part.—Hurley 
\ Union Trust Co of Rochester 280 
NTS 474, 479, 244 AppDiy 590 
68. Mich.—Banfleld y Banfleld 27 
NW2d 336 838 818 Mich 88— 
Reaume ds Silloway y Tetzlaff, 23 
NW2d 219 221, 815 Mich 96— 
Wright y Genesee Circuit Judge 
75 NW 465, 466, 117 Mich. 244 
Ne\ —^Presson v Presson, 147 P 
1082, 1083, 88 Nev 208 
NC—^Howard y Queen City Coach 
Co, 198 SE 188, 140, 212 NC 201 
WVa—Ward y Ward, 176 SB. 708 
709, 116 WVa 429 
Physical fact of abode 
WVa—Ward y Ward supra 
1 68 Kan—Littell y Millemon, 121 
' P2d 288, 237, 164 Kbjl 670 
7a Mo—Barth y Barth 189 SW2d 
451, 454, 854 Mo App 402 
171 Mo —Barth y Barth, supra 
Intention not aeoessanly controlling 
*In none of the cases relied upon 
does the court indicate that inten¬ 
tion, separate and apart from actual 
presence, to wit, staging or abiding, 
controla —State On Inf of McKit- 
trick y Wiley 160 SW2d 677, 687, 
849 Mo 289 

TIB. Kan—LitteU > Millemon, 121 
P 2d 238, 237, 154 Kan. 670 
Mo—State On Inf of McKlttrick y 
Wiley 160 SW2d 677 686 349 

Mo 289—^Madsen \ Madsen, App, 


198 SW 2d 507, 508—Barth r 

Barth. 189 SW2d 451, 464. 364 Ma 
App 402 

Where there Is no bodily xnreseaoe 
within the state, and no permanent 
place of abode and no domicile, there 
is no residence—^Rawstorne y Ma^ 
guire 192 NR 294. 295, 265 NT 
204—McCandless v Reuter 288 NT 
S 952 956. 248 AppDiv 98 

73. Mo—Barth v Barth. 189 SW3d 
451 454. 354 Mo App 402 

74. Mont—^In re Shun T Takaha^ 
Shi s Estate, 129 P 2d 217, 221 113 
Mont 4^0 

ND—Schillerstrom y Schillerstrom, 
82 NW2d 106. 114 75 ND 667 8 
ALJEt2d 271—Northwestern Mort¬ 
gage & Security Co y Noel Const 
Co 800 NW 28, 81. 71 ND 266— 
State ex rel Sathre y Moodie, 258 
NW 558 563, 66 ND 340—City of 
Enderlin y Pontiac Tp Cass Coun¬ 
ty 242 NW 117 121 62 ND 105— 
Burke County v Oakland, 217 NW 
648 645, 56 ND 843 
TThion of act and intent 
A new residenre can only be es¬ 
tablished by the union of act and 
intent, that is, there must be an 
actual change of residence, together 
with an intention to make snch 
change —State ex rel Sathre y Moo¬ 
die, 268 NW 558, 563, 65 ND 840 

75 NT—Bump y New York. N H. 
& H R. Co, 55 NTS 962. 968, 38 
AppDiv 60—^Thompson \ Mund- 
helm, 43 NTS 2d 632, 633 180 

Misc 1002 

Tex.—Switzerland General Ins Co y 
Gulf Ina Co, CivJVpp. 213 SW2d 
161. 168 

Similarly expressed 
To effect a change of residence 
there must be an actual removal to 
another habitation and there mtist be 
an intention of remaining there — 
Pope V Williams 66 A. 548, 644, 98 
Md. 59 66 L.R.A 898. 103 Am SR. 
879—^Thompson v Warner, 84 A. 830, 

I 881, 83 Md 14 
New residence 

*The authorities indicate that, 
when one ciaims to have established 
a new residence, there must be a 
concurrence of physical acts evl- 
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Bodily presence One of the elements of residenee 
IS bodily presence m a plaoe,*^^ that is, actual bodily 
presence,^^ bodily presence as an inhabitants^ in 
a given place,S9 personal presence at some place of 
abode,I>ersonal presence m a fixed and permanent 
abode,^^ or peimanency of occupation as distinct 
from lodging, boarding, or temporary occnpation 

While the word '^residence” imports something of 
expected permanence in the way of personal pres¬ 


ence, and signifies intended contmnance as dis¬ 
tinguished from speedy change,residence m a 
given place does not necessarily involve contmued 
personal presence m that place,^^ for once residenee 
has been established it may thereafter be mamtamed 
without the contmued physical presence of the par- 
ty^85 and it IS not lost by a temporary departure,^^ 
or by a temporary removal where the mtention to 
return exists,^^ or even by a temporary removal ac- 


dencina such intent, such as phTBical 
presence or actual habitation in the 
place claimed as the place of resi¬ 
dence, and the present intention evi¬ 
denced by conduct or utterances 
there to remain indefinitely, or for a 
fixed time and then and there to es¬ 
tablish residenca"—State On Inf of 
McKlttrick V Wiley. 160 SW2d 677, 
687, 849 Mo 289 

76. Minn.—In re Quale. 7 17W2d 
158 155 213 Minn 421 
Mo—State On Inf of McKittrlck v 
Wiley, 160 SW2d 677, 686, 849 
Mo 239 

NM.—Gallup American Coal Co v 
Lira, 50 P 2d 430 433. 39 NIL 496 
NC—Chltty V Chitty, 24 SS 517, 
618, 118 NC 647. 82 L..R.A 394 
Tex—^Major \ Loy, Cl> App, 165 S. 

W2d 617, 621, 

SodSly resideaoe in a place 

Ind—Brownlee v Dusruid. 178 NJE. 

174, 175, 93 Ind.App 266 
PhTSloai nreSKLoe 

N C —Bryant v Bryant. 46 S B.2d 672, 
674, 228 N C. 287 

77 Mo —Madsen v Madsen, App, 
198 SW3d 507. 508—Barth v 

Barth. 189 SW2d 451 454 354 Mo 
App 402—^Lewis v Lewis 176 SW 
2d 556, 559. 238 Mo App 173— 
State ex rel Taubman v Davis, 203 
SW 654 656 199 Mo App 439 

78i US—C. L R. V Swent, CCA.4, 
155 F 2d 513 515—White v Hoffer- 
bert DXLMd., 88 FSupp 457. 465 
Colo—Carlson v District Court of 
City and County of Denver, 180 P 
2d 635. 629, 116 Colo 330 
Minn.—In re Campbell's Guardian¬ 
ship 11 KW2d 786, 789, 216 Minn. 
118—State ex reL Board of Chris¬ 
tian Service of Lutheran Minnesota 
Conference v School Board of Con- 
soL School Diet. No 8, 287 NW 
625, 626 206 Minn. 68 
NT—^Rawstome v Masruire, 192 N 
E 294, 295 266 NT 204—Foote v 
Foote 77 NTS 2d 60 65. 192 Misc. 
270—^Isaacson v HefCemaa, 64 N 
TS2d 726 728, 189 Misc. 16— 

Heese v Beese 40 NTS 2d 468, 
472 179 Misc. 665—^Uslan v Woron- 
ott, 18 NTS2d 222, 224, 173 Misc. 
698—BZemp v Kemp, 16 NTS 2d 
26. 34, 172 Misc. 738—In re Riley’s 
WIU. 266 NTS 209, 212, 148 Misc. 
588—Loew*s Iha v Dorsey, 97 N 
TS2d816, 316 


Tex—Simonds v Stanolind Oil & 
Gas Co, avApp, 103 SwW2d 784, 
787 

64 CJ p 710 note 86 

79 US—C L R. ▼ Swent, CCA.4. 
166 F2d 513. 516—White v Hoffer- 
bert, DCMd.. 88 FSupp 457, 465 

Colo—Carlson v District Court of 
City and County of Denver, 180 P 
2d 625. 529, 116 Colo 330 

Minn —^In re Campbell’s Guardian¬ 
ship, 11 NW2d 786, 789 216 Minn. 
118—State ex reL Board of Chris¬ 
tian Service of Lutheran Minnesota 
Conference v School Board of Con¬ 
sol School Dist. No 3, 287 NW 
625. 626, 206 Minn 68 

NT—^Rawstome v Maguire, 192 N 
E 294, 295 265 NT 204—FOote v 
Foote 77 NTS 2d 60 65 192 Misc 
270—^Isaacson v Hefferncui, 64 N 
TS2d 726. 728 189 Misc. 16— 

Reese v Reese. 40 N T S 2d 468, 
472 179 Misc 665—^Uslan v Woron- 
off, 18 NTS 2d 222, 224, 173 Misc. 
693—Kemp v Kemp, 16 N T S 2d 
26 84, 172 Misa 738—^In re Riley's 
Will, 266 NTS 209, 212, 148 Misc. 
688—^Loew’s Inc. v Dorsey. 97 N 
TS2d 815. 816 

Tex —Simonds v Stanolind Oil & Gas 
Co Civ App 103 SW2d 784, 787 

54 C J p 710 note 87 

80 US —Suit V Shailer, DCMd.. 18 
FSupp 568. 571 

Mass—^Rummel v Peters. 51 NE2d 

67, 61, 62. 814 Mass 604—City of 
Cambridg'e v Town of West Spring- 
field 20 NEl2d 432 484 803 Mass 
63—Jenkins v North Shore Dye 
House, Ina. 178 NE 644, 646, 277 
Mass 440 

8L Iowa.—^Audubon County v Vo- 
gessor, 291 N W 185, 136, 228 Iowa 
281—Cass County v Audubon 
County, 266 N W 293 295, 221 Iowa 
1087 

SD—Nelson v Nelson, 24 NW2d 
327. 331 71 SD 842—Appeal of 
Lawrence County, 21 N W 2d 57, 

68, 71 SD 49 

89 Iowa.—Audubon County v Vo- 
gessor, 291 NW 135, 136, 228 Iowa 
281—Cass County v Audubon 
County 266 NW 293, 296, 221 
Iowa 1037 

83. Mass—City of Cambridge v 
Town of West Springfield. 20 NSL 
2d 482, 434, 303 Masa 68—City of 
Marlborough v City of Lynn, 176 
NJa: 214, 215, 275 Mass. 394. 
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84. Ma—Inhabitants of Warren v 
Inhabitants of Thomaston, 43 Me 
406, 418, 69 Am.D 69 

Tex.—Owens v Stovall, Civ App, 64 
SW2d 860, 862 
Shnilarly expressed 
Actual bodily presence need not be 
continuous—^Madsen v Madsen. Mo 
App, 193 SW2d 607, 608 

85. Mo—‘Lewis v Lewis. 176 SW 
2d 656, 659, 238 Mo App 173 

88. IIL—Johnson v Johnson, 39 N 
B2d 389. 391, 818 Ill App 198 
Similarly expressed 
"When, however, a person voluntar¬ 
ily takes up his abode in a given 
place, with intention to remain per¬ 
manently. or for an indefinite period 
of time. or. to speak more accurately, 
when a person takes up his abode in 
a given place, without any present in¬ 
tention to remove therefrom, such 
place of abode becomes his residenee 
or home, and will continue to be his 
residence or home, notwithstanding 
temporary personal absences, until he 
shall depart with intention to aban¬ 
don such home '* 

US—Petition of McLauchlan, CCA. 
Mass. 1 F2d 5 7 

Me —^Inhabitants of Warren v Inhab¬ 
itants of Thomaston, 43 Me 406. 
418. 69 Am D 69 

Tex—Owens v Stovall, Civ App, 64 
SW2d 860, 862 

87 Ill —Messman v Newman Tp 
High School Diet No 150, 39 NE 
2d 332, 886, 879 Ill. 82—Clark v 
Quick, 86 NA!2d 568, 565, 877 IIL 
424—Park v Hood, 27 NE.2d 838. 
842, 874 HL 86 
Bfanilariy expressed 

(1) A person is not considered to 
have lost his residence who leaves 
his home and goes into another state 
or territory or county for temporary 
purposes merely, with an intention of 
returning—Littell v Millemon, 121 
P2d 238. 287. 164 Kan. 670 

(2) Where one establishes a resi¬ 
dence in a place and later goes to an¬ 
other place for a temporary purpose, 
as where he goes there so that his 
children may attend school, and does 
so with the Intention of returning to 
his fixed home when the school term 
ends, such temporary absence does 
not effect a change of residence.— 
Gleason v Gleasoxi. 166 P 2d 465, 467, 
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companied by a conditional intention of acquiring 
a new residence,for continuity of residence is not 
broken by an absence temporary in character, no 
matter bow long prolonged A residence is lost, 
however, by the person leaving the place where he 
has acquired a x>ermanent home and removing to an¬ 
other place ammo non revertendi,^^ and residence is 
gamed by remaining m such new place ammo 
manendi 

While bodily presence is regarded as one of the 
elements of residence, the length of the period of 
bodily presence, however short, is of no consequence, 
provided the concurrmg mtent is estabhshed by 
other evidence,^^ for the question of residence, m 
its legal signification,^^ is not necessarily dependent 
on the length of time spent m a particular place,^^ 
for any time, however short, when coupled with an 


mtent, will be sufficient When the necessary m- 
tent is not established by other evidence^ then the 
jDenod of bodily presence may become an important 
factor m determining whether the reqmsite mtent 
does or does not exist 

Intent Many statements have been made to the 
effect that mtent is an element of residence, 
that it IS the essential^^ or controlling^^ elem^t, 
and it has been variously stated that residence m- 
volves intent,^ and that residence is entirely^ or 
largely^ a matter of mtention,^ that mtent is a 
material consideration,^ an important factor^ 

On the other hand it has been frequently stated 
that residence is a physical fact,^ a fact easily as- 
cercamed,^ and that it results from facts alone, and 
not from mtention,* and that residence mdicates 


159 Kan. 448—Strax^eljohn v Camp¬ 
bell. 12 P2d 829. 186 Kan. 145 

(8) It la not inconsistent with the 
maintenance of residence that the 
whole family should make visits to 
other places, provided there is a defi¬ 
nite and settled purpose, continuous 
and unchanged, to return—^Thomp¬ 
son V Warner. 84 a. 880, 831. 88 Md. 
14 

88. 11L~-Clark v Quick. 86 KE3d 
568 565 877 Ill 424—Park v Hood. 
27 NE.2d 888. 842, 874 Ill. 86 
Similarly expressed 
A person cannot be said to lose his 
residence by leaving It with an un¬ 
certain. Indefinite half-formed pur¬ 
pose to take up residence elsewhere 
and until his purpose to remain has 
become fixed he cannot be said to 
have abandoned his former residence 
US—Petition of McLauchlcm. CG 
A.Mas8.1 F 2d 5. 7 
Haas—White v Stowell. 119 HE. 
121 229 Mass 594—Worcester v 

Wilbrahazn, 13 Gray 686, 590 
83 US—^In re KaJpachnlkolC. DC. 

Pa 28 F 2d 288, 290 
90. US —Petition of McDauchlan. C 
CA.Ha8s, 1 F2d 5, 7—^In re Gar- 
neau, IlL, 127 F 677, 670. 62 CCA 
408 

N J —^Tracy v Tracy, 48 A 588 584. 
62HJEa 807 

Tex.—Owens v Stovall. ClvApp. 64 
SW2d 360, 862 

91 US —Petition of MclAuchlan C 
CAJCass. 1 F2d 5, 7—In re Gar- 
neau, HU 187 F 877. 679. 62 C a 
A 408 

N J —^Tracy v Tracy, 48 A 533, 584 
62 H JEq 807 

Tex —Owens v Stovall, Civ App, 64 
■aw2d 860, 862 

92 Mo—Barth v Barth, 189 SW 
2d 451. 454, 854 MoApp 402. 

93. Ill —HlU V HUl, 46 N E. 751, 752 
166 nL 64—Blair v Blair. 98 HE. 
2d 95, 100, 841 IlLApp 98 


34. Ill—mil V Hill 46 HEL 761 
732 166 Ill 54—Blair v Blair. 98 H 
E 2d 95. 100, 841 IlLApp 98 

HY—^People v Acritelll, 110 HYS 
480 446, 57 lilac. 574 

Okl—Johnson v Petty. 281 P 276. 
279, 183 Okl 208 

95 Okl—Johnson v Petty, supra. 

96 Mo—^Barth v Barth, 189 SW 
2d 451, 454, 354 Mo App 402 

97 US—^Transatlantica Italiana v 
Eating, CCA-HY, 74 F2d 782, 783 

98 S a—Phillips V South Carolina 
Tax Commission, 13 SE.2d 18. 16 
195 S C 472—^Barfield v J I, Coker 
& Company, 58 SE. 170, 171. 78 
SC 181. 

99 SC—Phillips V South Carolina 
Tax Commission. 12 S E 2d 13. 17. 
195 SC 472—Easier v Blackwell. 
10 SE2d 160, 164, 195 SC 15— 
Clarke v McCown, 92 8 EL 479, 480, 
107 SC 209 

1 US—U S v Hovero. DQMo. 58 
FSupp 275 278 

Ark.—^Wilson v Duck, 146 S W2d 696, 
701 201 Ark. 594 

III—Routt V Barrett. 71 HE 2d 660, 
671. 396 111 822—Blair v Blair. 98 
HR2d 95 100, 841 IllApp 93 

2. ^lo —Madsen v Madsen, App 198 
SW2d 507. 50S—Kokinakis v Ko- 
kinakis, APP. 180 S W 2d 248, 244 

3. DL—Coffey v Board of Election 
Comrs of East St Louis 81 HEL 
2d 588 589. 375 Ill 385—Park v 
Hood, 27 HE.2d 888, 842, 874 lU 
86 

Iowa—Miller v Miller. 46 HW2d 
732 783 

Mo—State On Inf of McKlttrick v 
Wiley, 160 S W2d 677 687 849 Mo 
339—^In re Lankford’s Skitate, 197 
SW 147, 148, 149, 273 Mo 1— 
State ex rel Taubman v Davis, 203 
SW 654, 666 199 Mo App 489 

Mont.—State ex rel Duckworth v 

I District Court of Seventeenth Ju¬ 
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dicial Diet, 80 P 2d 867, 870, 107 
Mont. 97 

HY—People v Acritelll, 110 HYS. 

430. 446. 57 Misc 574 
OkL—Johnson v Petty, 281 P 276, 
279, 188 OkL 208—Jacobson v Kill, 
221 P 21, 23 94 Okl 146 
Mostly a matter of intention 
US—Kaku Hagano v McGrath, C.A 
Ill, 187 F2d 759, 764 
Similarly expressed 
Residence is largely a matter of 
intention, not involving dominion 
over the particular spot or domicile. 
—In re Duren. 200 S>W2d 348. 350, 
855 Mo 1222 170 A L.R. 391 

4. US—^Petition of Herschmann. CL 
CAUL, 163 F2d 865, 867 
Cal—Joe Lowe Corporation v Ras- 
musson. 127 P 2d 1002, 1005, 53 CaL 
App 2d 490 

HI—Johnson v Johnson. 89 HEL2d 
889 391. 813 IllApp 198 
Iowa.—Miller v Miller, 46 HW2d 
782 788 

NY—Thompson v Mundheim, 48 H 
YS2d 632, 633. 180 Misc. 1002 
5 NT—In re Seld. 51 HYS 2d 1, 
2, 268 AppDiv 235 

6. US —Farmers' Loan & Trust Co 

V United States. DCHT, 60 F2d 
618, 619 

7 US —Commissioner of Internal 
Revenue v Flske’s Estate CCA 
7 128 F2d 487, 490—Price v U S, 
DC Ill, 87 FSupp 901 903 
Pa—^Robinson v Robinson, 67 A 2d 
278, 275. 362 Pa 128—Rosenberg v 
Rosenberg, 60 A2d 350 851 168 
PaSuper 138—Verbeck v Verbeck, 
52 A2d 241. 248. 160 PaSuper 515 
—Huston V Huston, 197 A 774, 
777 778 ISO PaSuper 501—Starr v 
Starr. 78 PaSuper 579. 588 

8. US—^Brisenden v Chamberlain. 
CCaC. 53 F 807, 311 

9 NT —^In re Green’s Estate, 164 H 

Y S 1063, 1081, 99 Mine. 582 
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merely a factual place of aibode 

Intention frequently enters where there been 
a change of residence, or the establishment of tempo¬ 
rary residence, or temporary absence from usual 
residence,and in order to accomplish or effect a 
change of residence there must be intent to abide 
m another place,i^ the intent to estabhsh a new 
place of abode ,1^ and the intmit must be accompa¬ 
nied by the fact of actual physical removal to the 
new place of abode and living m or on the estab¬ 
lished new home ,i^ the fact of actually going to an¬ 
other place and abiding there.^^ 

The intention which is regarded as one of the dle- 
ments of residence is variously described, and it has 
been said that it vanes with the context It may 
be the intention of remaining m a place,the in¬ 
tention to remain^s or live^^ at a place permanent¬ 


ly,2® or for an indefinite time^i at least 22 it may be 
the intention of establishing residence22 or the in¬ 
tention of makmg the place a home 2^ It may be 
the intention of remaimng in a place without any 
present mtention of removing elsewhere,26 and it 
may be the purpose to remain for an undetermined 
period, not mfrequently, but not necessarily, com¬ 
bined with a design to stay permanently,2® although 
there may be the mtent existing all the while to 
leave the place of abode when the purpose for 
which it was taken ceases,27 and there may be an 
intent at some time or other m the future to re¬ 
turn to the true or original domicile 22 The intent 
reqmred need not be one to remain m a given place 
for all time, it is generally sufficient if the mtent 
be to make presently the given location home, even 
though the person may have m mmd the possibility 
of making a change should future events demand 29 


10 Or—Zimmerman v Zimmerman. 
155 P 2d 298. 295. 175 Or 585 

11 Mo—Barrett v Parks. 180 SW 
2d 665. 666. 852 Mo 974 

**Vhe test cff residence wken a pax- 
ty removes from one state to another, 
seems to be Did he remove from 
his former residence with the Inten¬ 
tion of abandoning the same? If 
he did so leave and in pursuance of 
that intention actually went beyond 
the borders of the state, he wiU be¬ 
come a non-resident of that state, 
and upon soinar into another state 
with the intention of residing there, 
he will become a resident thereof** 
Neb—Swaney v Hutchins. 18 NW 
282. 288. 18 Neb 266 
SC—Horton v Baruch, 59 SB 2d 
646. 547, 217 S C 48 
IS- NT—Bump V New York, N tt 
db H. R. Co. 55 NTS 968. 963 38 
AppDiv 60—^Thompson v Mund- 
helm, 48 NTS 2d 682, 633, 180 Misc. 
1002 

33. Ter.—Switzerland General ln& 
Oo T Gnlf Ins. Co. GivApp, 218 
SW2d 161, 168 

Id. Tex.—Switzerland General Ins. 
Go V Gulf Ins Go, snprsu 

15. NT—Bump v New York, N H. 
ft H. R. Co. 65 NTS 962, 968, 88 
AppDiv 60—Thompson v Mund- 
hslrn, 48 NTS 2d 633. 688, 180 Misc 
1002 

16. US—Transatlantioa Italiana v 
EUUnff. C CAN Y. 74 P 2d 782. 788 

17 Mich.—Banfleld v Banfield 27 N 
W2d 386 838. 818 Mich. 88— 

Reaume ft Sllloway v Tetzlaif; 23 
NW2d 219, 221, 316 Mich. 95— 
Wiipht v Genesee Circuit Judge. 
75 NW 465 466 117 Mich. 244 
Nev—^Presson V Presson, 147 P 1082, 
1088 38 Nev 203 

NC—^Howard v Queen City Coach 
Co. 198 SB. 138 140, 212 NO 201 
—^Nelson v Nelson. 24 NW2d 


827, 881. 71 SD 342—Appeal of 
Lawrence County. 21 NW2d 67, 68. 
71 SD 49 

WVa.—Ward v Ward, 176 SB. 708. 
709 116 WVa. 429 

18 Mo—Barth v Barth. 189 SW 
2d 451 454. 854 MoApp 402—Lew¬ 
is v Lewis. 176 SW2d 556, 659. 
238 MoApp 173—State ex rel 
Taubman v Davis. 203 SW 664. 
656, 199 MoApp 439 

SC—^Phillips V South Carolina Tax 
Commission 12 SB 2d 18, 16. 195 
SC 472—Bardeld v J L Coker ft 
Co, 63 SB. 170, 171, 78 SC 181 

19 Mo—^Madsen v Madsen. App, 
198 SW 2d 607, 508 

SO Mo—^Madsen v Madsen, supra 
—Barth v Barth. 189 SW2d 461 
454. 854 Mo App 402—Lewis v 
Lewis, 176 S W 2d 556, 559 238 Mo 
App 178—State ex rel Taubman 
V Davis 203 SW 654. 666, 199 
Mo App 439 

S C —^Phillips V South Carolina Tax 
Commission. 12 SB.2d 18. 10. 195 
SC 472—^Barfield v J L. Coker ft 
Co, 68 S B. 170. 171, 73 S G 181 
Similarly aq^ssed 

(1) The Intention to make the lo¬ 
cally a permanent abiding place — 
Bryant v Bryant, 45 S E 2d 572, 574, 
228 NC 287 

<2) The intention of remaining per¬ 
manently, at least for a time, for 
business or other purposes 
US—^Barney v Oeliichs. NT, 11 S 
CL 414, 416, 138 US 529, 34 LBd 
1037 

NT—Frost V Brisbln, 19 Wend. 11, 
14. 82 Am D 423 
54 CJ p 708 note 37 CeJ 
<3) The intent that an established 
residence shall be reasonably perma¬ 
nent—Smith V Smith, 12 So 2d 428, 
429. 194 Miss 481. 

SI. Mo—Madsen v Madsen. App, 
198 SW2d 507. 508—Barth v 
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Bartli, 189 8W2d 481, 464, 864 Ho 
App 402—^Lewis v Lewis, 176 SW 
2d 666, 659, 288 MoApp 178—State 
ex ret Taubman v Davis. 203 S W 
654. 656. 199 MoApp 439 
SC—^Phlllixw V South Carolina Tax 
Commission. 12 SB 2d 18. 16 195 
SC 472—^Barfield v J L. Coker ft 
Co, 58 SB 170. 171, 78 S C 181 
For the time being 

Or—Zimmerman v Zimmerman, 155 
P 2d 298. 295, 176 Or 685 
82. Mo—^Lewis v Lewis. 176 8 W 2d 
556, 659, 238 MoApp 178—State ex 
reL Taubman v Davis 208 SW 
864. 656. 199 MoApp 439 

23. Mo—State On Inf of McKittrick 

V Wiley, 160 SW2d 677, 686, 349 
Mo 239 

24. Ind.—Brownlee v Duguld. 178 
NE 174, 175, 98 Ind.App 266 

26 Iowa.—^Audubon County v Vo- 
gessor 291 NW 186, 186. 228 Iowa 
281—Cass County v Audubon 
County, 266 NW 293, 296, 221 Iowa 
1037 

26. US—Suit V Shailer. DCMd. 18 
FSupp 568. 571. 

Mass—^Rummel v Peters. 51 NB2d 
67. 61. 62. 814 Mass 504—City of 
Cambridge v Town of West Spring- 
field, 20 NB.2d 432. 434. 808 Mass 
68—Jenkins v North Shore Dye 
House, 178 NB. 644, 646, 277 Mass. 
440 

27 Ga.—^Tommerctal Bank of Craw¬ 
ford V Pharr. 48 S.B.2d 489, 447, 
75 Ga.App 364 

Ky—Southeastern Greyhound Xdnes 

V Conklin, 196 SW2d 961, 962. 
808 Ky 87—Louisville ft N R. Co 

V Mitchell, 172 SW 627, 629*. 162 
Ky 253 

23. Misa—^Morgan v Nunes. 64 
Mlsa 808. 810 

NT—Salm v Krieg (Kreig), 49 N 
TS2d 694, 697, 182 Misc. 721 
29 Wis—State ex ret Ferebae v 
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The intent which is necessary is an intent to make 
a home at the moment and not m the future,a 
presently exercised intent,since mere future plans 
not earned into execution do not show that a resi¬ 
dence IS established Furthermore, it must he a 
freely exercised mtention,^^ for residence is the 
result of choice,®^ and residence implies the exer¬ 
cise of the exclusive privilege of selection by the in- 
dividual,^^ and thus presence elsewhere through con¬ 
straint has no effect on it 

Judicial Defmtioiis 

The word ‘Residence*’ has been judicially^^ and 
vanously^s defined by many cases with various m- 
teipretations,^^ and it has been said that an exami¬ 


nation of the authorities discloses that the term has 
received different definitions in various cases, prin¬ 
cipally in cases involving franchise, taxation, and 
jurisdiction Notwithstanding the numerous defini¬ 
tions which are to be found m the books,^^ the term 
IS difficult of precise defimtion,^- and no exact 
definition, which is applicable to all cases, can be 
given at law,^^ but in a degree it contmues the mean¬ 
ing of its derivation 

In a very broad sense, ^^sidence’^ is the name 
of a place or thing,and means the place where 
anything rests permanently More frequently the 
word “residence” is defined as meanmg abode,^"^ 
dwelling,^8 habitation,^^ or place®® where one re- 


Dlllett 8 KW2d 699, 700. 240 VTIb 
465 

30. Miss —Smith v Smith, 12 So 2d 
428, 429. 194 Miss 481 
81. Mo—State On Inf of McKlttrick 

V Wiley. 160 SW2d 677. 686. 849 
Mo 289 

38 Mo —State On Inf of McKlttrick 

V Wiley, supra. 

CHmilazlsr expressed 

A mere intention to establish a res¬ 
idence at some time in the future is 
not sufficient —Smith v Smith. 12 So 
2d 428. 429. 194 Miss 481 
88. Mo—Barth V Barth 189 SW2d 
451. 454. 854 MoApp 402—Lewis v 
Lewis. 176 SW2d 556. 569 288 Mo 
App 178—State ex rel Taubman 

V Davis 208 SW 654, 656. 199 Mo 
App 489 

84. DC—Kristensen v McGrath. 
179 F2d 796. 801, 86 USAppDC 
48 

Besjd en ce involves some choice 
US—Neuberger v U S, CCA.NT, 
1$ F 2d 541. 542. 

U Wash.—Ex parte Mullins. 174 P 
2d 790 804. 26 Wash 2d 419 
Besidenoe involves some pioking 
out of a place to live in by the in¬ 
dividual concerned.—S v Stabler, 
CA.M J. 169 F 2d 995. 998 

86 US—^In re Keuberger. aCA.N 
Y. 18 F2d 541. 542 

87 Ga.—McEntyre v Bums, 68 S 
E2d 442. 452, 81 Ga.App 239— 
Farmer v Phillips, 78 S E 868, 855 
12 Ga.App 782 

Ind—^Brownlee v Duguld, 178 NE. 

174 176, 98 Ind.App 266 
N'T—^In re Hughes, Tuck.Surr 88 
Often defined and oonstmed by the 
oonrts 

Ala.—^Baker v Conway, 108 So 18, 
214 Ala. 856 

88. US—Downs v C I R.. CCA9 
166 F2d 664, 607 

*39 Ind.—Brownlee v Duguid, 178 
NE 174, 98 IndApp 266 

4a S a—Ooxpns Juris anoted in 


Horton \ Baruch, 59 SvE2d 545, 
548. 217 SC 48 
54 C J p 709 note 58 
41 Md—^Tyler v Murray 57 Md. 
418, 441 

S C — Ck>rpns Jnxis quoted In Phillips 
V South Carolina Tax Comm*ssion. 
13 SE2d 13. 15. 195 Sa 472 

42. SC— Corpus Juris quoted in 
Phillips V South Carolina Tax 
Commission, 12 SE2d 18. 15. 195 
SC 472 

Tex.—Owens v Stovall, Civ App. 64 
SW2d 360 862 
64 C J p 705 note 70 

43. US —^In re Deans, DCAxk., 208 
F 1018 1019 

Broad and ill-deflned eontent 
US—U S V Stabler, CA.NJ, 169 
F 2d 995 998 

The legal deflnitioas of the term 
“residence" vary with the circum¬ 
stances of the case and the mental 
constitution of judges and authors 
—Chinese Tax Cases, CCOr, 14 F 
838, 844, 8 Sawy 884 

44. NT—^Hurley V Union Trust Co 
of Rochester. 280 NTS 474, 479, 
244 AppDiv 590 

Derivation see supra p 289 note 45 j 

45. Tex.—A H. Belo Corp v Gran- 
berry, Civ App, 9 SW2d 443. 445 

46. ND—Krumenackerv Andls 165 
NW 524, 526 88 ND 500 

54 C J P 706 note 99 
47 Mich.—^Banfield v Banfleld, 27 
NW2d 886, 888, 818 Mich. 88— 

I Reaume & Sillowav \ Tetzlaff, 28 
NW2d 219, 221, 815 Mich. 95 
Minn— Corpus Juris cited in Buck- 
helm V Buckheim, 48 N W 2d 118, 
115, 231 Minn. 883 

Ne\ —^Presson v Presson, 147 P 
1081. 1083 88 Nev 208 
NT—Salm v Krieg (Krelg), 49 N 
TS2d 694 697, 182 Misc. 721 

NC—Howard v Queen City Coach 
Co 193 SE 138 140 212 NC 201 
Pa.—In re Fegley'a Estate, Orph., 4 
SchReg 256 

Va—Jemigan v Capps, 45 SE2d 
886, 890, 187 Ya 78. 175 AL R. 1182 

299 


—Schwarzschild v Welbome, 46 a 
E.2d 152 155. 186 Va 1052 
54 C J p 706 note 83 
Blaokstone's definition 

The abode of a person or incum¬ 
bent or his benefice—opposed to non¬ 
residence —State V Shepherd. 117 S 
W 1169 218 Mo 656, 666, 131 Am S R. 
568—State v Bunce. 178 SW 101# 
102, 187 Mo App 607 
4a Mich —Banfield v Banfleld. 27 
NW2d 836, 888. 818 Mich. 88— 
Reaume & SiUoway v TetzlafC; 28 
NW2d 219 221, 315 Mich 95 
Minn—Corpus Juris Mted in Buck¬ 
heim V Buckheim, 48 NW2d lia 
115, 281 Minn. 388 

Nev —Presson v Presson, 147 P 

1081, 1082, 88 Nev 208 

NT—People v Guarlglia 65 NTR 
2d 96, 108 187 Misc 843 
54 C J p 706 notes 84 86 [aj 

49 Mich—Banfleld v Banfleld, 27 
NW2d 836. 338. 818 Mich. 88— 
Reaume & SiUoway v TetzlaflE, 28 
NW3d 219 221, 815 Mich. 95 

Minn.— Corpus Jnxis cited in Buck¬ 
heim V Buckheim, 48 NW2d 118, 
115 231 Minn. 388 

Nev —^Presson v Presson, 147 P 1081, 

1082, 88 Nev 203 
54 C J p 706 note 85 

50 Mich—^Banfleld v Banfleld. 27 
NW2d 836. 838 818 Mich. 88— 
Reaume & SiUoway v Tetzlaff, 28 
NW2d 219. 221 815 Mich. 95 

Minn— Corpus juris oited in Buck¬ 
heim V Buckheim 43 NW2d 118. 
115, 231 Minn. 833 

Nev —^Presson v Presson, 147 P 1081# 
1082, 38 Nev 203 

NT—Salm v Krieg (Krelg) 49 N 
TS2d 694 697 182 Misc. 721 
NC—Howard v Queen City COach 
Co, 193 SE 188 140 212 NC 201 
SC—^Horton v Baruch, 59 8wE:2d 
545. 547 217 S C 48 

Ta—Jemigan v Capps. 45 S E:2d 886, 
890, 187 Va 78, 175 AL.R. 1182— 
Schwarzschild v Welbome, 45 S E. 
2d 152 165, 186 Va 1052. 

64 C J p 706 note 96 
An abiding place or home or xier- 
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sides,51 actually lives,5^ or has his home,®® the 
place of abode,5^ the abode or dwelhng place,®® a 
fixed or permanent abode or dwelling place for the 
tune being,®® as distingnished from a mere tempo¬ 
rary locality of existence ,®7 a settled or fixed abode 
of a character indicating permanency, or at least 


an intention to remain for an indefinite time ®® 

The word ^^idence” is further defined as mean¬ 
ing the house where one’s home is,®® the house, 
bmlding, or place where one dwells,®® a dwelling 
house,®^ dwelling place,®® or place of habitation,®® 
where a person lives m settled abode,®® a settled or 


manent address —^Powell v Credit 
Acceptance Corp. 228 N Y S 427, 428. 
181 Misc. 870 

51. Mich.—Banfleld v Banfleld. 27 

MW 2d 886 838, 818 Mich. 38— 

Reaume & Sllloway v Tetzlaff, 28 
MW 2d 219, 221, 815 Mich. 95 

Nev—Presson v Presson, 147 P 1081, 
1082, 88 Nev 208 

NCl—H oward v Queen City Coach 
Co, 198 Sm 188, 140, 212 MC 201 
54 C.J P 706 note 98 
SimllaHy exparessed 

The place where one resides, or sits 
down, or setUes himself—In re Dur- 
en, 200 'SW2d 843, 350, 355 Mo 1222. 
170 A.li.R. 89L 

52. Minn —Corpus Juris cited la 
Buckheim v Buckheim, 43 M W 2d 
118 115. 231 Minn. 833 

NT—Salm v Kriej (Kreiff), 49 MY 
&2d 694, 697, 182 Misc. 721 
Va.—Jemigan v Capps, 45 S B 2d 
886, 890, 187 Ta. 78 175 AX R. 
1182—fichwarsschild v Welborne. 
45 S BL2d 152, 155, 186 Va. 1052 
54 CJ p 706 note 86 
MmUariy defined 

(1) Where a person lives —^Mays v 
etate, 97 SW 708, 704, 50 TexCr 
891. 

<8) Where a man abides or lives — 
Commissioner of Internal Revenue v 
Fiske's BsUte, CCJL7, 128 F2d 487. 
490—Price v U S, DCIll., 87 P 
Supp 901, 908 

(3) Where one lives, either alone 
or with one’s family—Gerstell v 
Knight, 26 A.2d 829, 330, 845 Pa 88 

68. SC—Horton v Baruch. 69 SB 
2d 545, 547, 217 SC 48 
Va—Jernlgan v Capps, 45 S.B 2d 
886, 890. 187 Va 73, 175 AX.B. 1182 
—Schwarzschild v Welborne, 46 S 
B.2d 152, 155, 186 Va 1062 

54s. ns— Commissioner of Internal 
Revenue v Fiske's Estate, C C A 7, 
128 F2d 487, 490—Price v U S, 
Dam., 87 FSupp 901, 908—U S 

V Movero, DCMo., 68 FSupp 275, 
278 —n S ez reL Devenuto v Cur¬ 
ran, CCJLMY., 299 F 206 211. 

Fla—Fowler v Fowler, 22 So 2d 817, 
818, 156 Fla 816—Kiplinger v EUp- 
Unger, 2 So 2d 870. 878, 147 Fla 
243—^Housey v Rutter, 166 So 658. 
659, 128 Fla 156—Minlck v Minick, 
149 So 483, 488 111 Fla 469 
MY—Thompson v Mundheim, 48 M 

Y S 2d 632, 638, 180 Misc. 1002 
54 C.J P 706 note 90 

Popular as wtll as dlotiOBary sense 
Pa.--<3ter8tell v Knight, 26 A.2d 829, 
880, 845 Fa 88. 


Similarly defined 

(1) The place of actual abode — 
Shelton v Shelton, 23 SW2d 629 
631, 180 Ark. 959—54 C J p 708 note 
31 

(2) The home or place of abode of 
the IndividuaL—Rindge v Green, 62 
Vt 204. 208 

(8) A persons actual place of 
abode, whether permanent or tem¬ 
porary—Sheffield V Walker, 58 SB 
2d 366 859, 231 MC 656 

(4) The present place of abode of 
a person, whether temporary or per¬ 
manent.—State ez rel Liogan v 
Shouse, MoApp, 257 SW 827, 828 

55. Ga—McBntsrre v Burns, 68 SB. 

2d 442, 452, 81 GaApp 289 
Ind.—^Brownlee v Duguid. 178 MM 
174 175 98 IndJUTP 266 
64 CJ P 707 note 26 
The most settled and permanent 
abode in a iplaee 

MM.—Gallup American Coal Co v 
Lira, 50 P2d 430 488 89 MM. 496 
MC—Chitty V Chitty, 24 SB. 517, 
618, 118 MC 647 82 L.RA. 894. 
Within the l^al meaning of the 
tezan, there must be a settled flzed 
abode and an Intention to remain per¬ 
manently, at least for a time, for 
business or other purposes 
US—Barney v Oelrichs MY, US 
Ct 414, 416, 188 U S 529, 84 XEd. 
1087 

MY—Frost V Brisbin, 19 Wend. 11, 
14 82 AinD 423 
54 C J p 708 note 37 [e] 

5& US—Barney v Oelrichs NY, 
11 set. 414, 416, 138 US 529, 84 
XEd. 1037 
54 CJ p 708 note 28 
Similarly defined 

(1) A flzed and permanent abode or 
dweUing —Howard v Queen City 
Coach Co, 198 SB. 188, 140, 212 MC 
201 . 

(2) One’s flzed aboda—Switzerland 

Graeral Inn Co v Gulf Ins Co, Tez. 
CivJVpp, 218 SW2d 161, 168 I 

(3) A settled abode—^People v 
GuarlgUa, 66 MYS2d 96, 108. 187 
Misc. 848 

(4) A flzed abode—Johnson v 
Petty, 281 P 276. 279, 188 OkL 208 

(5) A flzed abode for the time be¬ 
ing, as distinguished from a place of 
temporary abode —Salm v Krleg 
(Krelg), 49 MYS2d 694, 697, 182 
Misc. 721. 

(6) An estabUahed abode flzed for 
a considerable time, whether with or 
without a present intention uf ulti¬ 
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mate removal—^Brlsenden v Cham¬ 
berlain. CX!SC, 68 F 807, 811 

57 US —^Barney v Oelrichs, MT» 
11 S.Ct 414, 416, 188 US 529, 34 
LkBd. 1037 

Ga.—^McEntsnre v Buma 68 S R2d 
442. 452 81 Ga.App 289 
Ind.—^Brownlee v Duguid, 178 MB 
174, 98 Ind.App 266 
MC—^Howard v Queen City Coach 
Co, 193 SB. 138, 140, 212 MC 201 
54 CJ p 707 note 25, p 708 note 28 
[a] 

58 OkL—In re Davis* Estate, 48 P 
2d 116, 116, 171 OkL 676 

WVa—Ward v Ward, 176 SB. 708. 

709 115 WVa 429 
54 C J p 708 note 28 [a] (4) 

59 Ariz—^Ainsworth v Elder, 9 P 
2d 1007. 1008, 40 Ariz. 71 

Va—Jemigan v Capps 45 S E 2d 886, 
890 187 Va 78, 175 A.LR. 1182 

60. Idaho —Corpus Juris oited la 
Stover V Washington County, 118 
P 2d 68. 65. 68 Idaho 145 

64 aj p 708 notes 29-41 
One's house or dwelling 
SC—Horton v Baruch, 59 SB.2d 
646, 547, 217 S C 48 
The house where one resides 
MY—^Trenton Board of Education v 
Crill, 188 MYS 894, 897, 78 Misa 
472 

61. Ariz—Ainsworth v Elder, 9 P 
2d 1007 1008, 40 Ariz. 71 

Tez.—Walker v Dorris, Civ App, 206 
SW2d 620, 622 

Va—Jemigan v Capps 46 S B 2d 
886, 890 187 Va 78. 175 AL.R. 1182 
Often, one of a superior or preten¬ 
tious character—Ainsworth v Elder, 
9 P 2d 1007, 1008, 40 Ariz. 71 
68. US—U S V Twelve Ermine 
Skins, DOAlaska, 78 FSupp 734, 
787 

Pa—^In re Feglesr's Estate, Orph., 4 
Sch.Reg 266 

Va—Jemigan v Cappa 46 SB.2d 886, 
890, 187 Va 78, 176 A.L.R. 1182— 
Schwarzschild v Welboma 45 SBL 
2d 152, 156, 186 Va 1052 
54 C J P 706 note 89 
Similarly defined 

The place of dwelling, whether per¬ 
manent or temporary—Kollman v 
McGregor, 89 MW 2d 802, 808, 240 
Iowa 1331—^In re Tltterington, 106 M. 
W 761 762, 180 Iowa 356 
68. Va—Jemigan v Capps, 45 SB 
2d 886, 890, 187 Va 78. 176 A.L.R. 
1182—Schwarzschild v Welborne, 
46 SJBL2d 162, 165, 186 Va 1062 
64, Fla—Moore v Stevens, 106 So. 
901, 904, 90 Fla 879, 48 AJUR. 1127. 
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permanent home,^^ the plaee where one lives with 
the intention of making it his home,^^ the place 
where a man has his fixed and permanent ahode^^^ 
or his established,tme, fixed, and peimanent^^ 
home, and to which, whenever he is absent, he has 
the intention of returning,the place where a per¬ 
son’s habitation is fixed, without a present inten¬ 
tional or purpose72 of removing therefrom, the 
place where a man makes his home, or where he 
dwells permanently or for an extended^^ or a con¬ 
siderable^^ penod of time ^'Residence” is also de¬ 
fined to mean the principal domestic establishment 
of an mdividnal,^^ and it has been said that the best 


definition of the term is that to be deduced from the 
Homan law, that a man’s residence is the place 
where his family dwells, or which he makes the 
chief seat of his affairs and interests 

‘‘Residence” is frequently defined to mean hving 
in a particular localityliving or dwelling in a 
certain place permanently, or for a considerable 
length of time,^* the dvrelling in a place,^® or 
habitation,®^ for some contmuance of time,®^ for 
busmess or other purposes, inhabitancy or habi- 
tancy “Residence” is further defined as meaning 
m general a personal presence at some place of abode 
with no present intention of definite and early re- 


Tex.—Walker v Donis, CivJ^p., 206 
SW2d 620. 622 

65. Mich.—^Reaume ft SiUoway ▼ 
Tetzlalf 23 NW2d 210. 221. 815 
Mich 95 

Nev —^Presson v Presson. 147 P 1081. 
1082. 38 Nev 203 

Ohio—Cross V Motorists Mut. Ins 
Co. 90 NE 2d 166. 167. 88 Ohio App 
113 

54 C J P 707 note 26 [b] 

66. US—Petition of Wright. DC 
Mich., 42 FSupp 806. 807 

87 NC—^Howard v Queen City 
Coach Co. 193 S E. 188 140, 212 N 
C 201—Watson v North Carolina 
Railroad Co, 67 SJEL 602, 508, 152 
NC 216 

68. Neb—^In re Meyers’ Estate. 288 
N W 85. 137 Neb 60 
69 Okl —Colemcui v Territory. 47 P 
1079 1081, 5 OkL 20L 
54 CJ p 708 note 33 [a] 
anxed or pesmaaent home or domi- 
•cile, as distinguished from a tempo¬ 
rary abode —^Brafman v Brafman. 
126 A. 161, 144 Md. 413 

VO. Neb—^In re Meyers* Estate. 288 
NW 36, 187 Neb 60 
NC.—^Howard v Queen City Coach 
Co. 198 SE. 138, 140. 212 NC 201 
—^Howard v North Carolina Rail¬ 
road Co, 67 S B. 602. 603. 152 N C 
215 

Okl —Coleman v Territory, 47 P 
1079. 1081, 6 Old 201. 

64 aj p 708 note 83 [a] 

Bbnilaxly deflaed 

(1) *'The residence of a person is 
the place where he commonly resides, 
a place to which, when absent, he re¬ 
turns. like a bee to its hive, a bird 
to its nest.” 

"lia.—Succession of Purdy v Elock* 
166 So 894, 896, 179 La. 902 
NJ>—0*Hjare v Bismarck Bank. 178 
NW 1017. 46 ND 641 

(2) The place to which one. wher¬ 
ever he may be. intends to return.— 
Hanson v Hanson. 151 NTS 861, 
868. 88 Mise. 244 

(8) The residence of a person is 
-where he or she has established a 
. homa^ the place where he or she Is 


habitually present and to which, hav¬ 
ing departed therefrom, he or she in¬ 
tends to return—Wray v Wray 81 
NW2d 228, 149 Neb 876 

(4) The place in which one resides 
or abides that is. the place where one 
comes to rest when his days of roam¬ 
ing are o\ er — Dwyer v Matson. C C 
A.Kan.. 163 F 2d 299, 801 
71 ND—State ex reL Sathre v 
Moodie. 258 NW 558, 564 65 ND 
840 

Tex—Owens v Stovall, CivA.pp, 64 
SW2d 360 362 
54 C J p 708 notes? 

78 Okl —Southwestern Greyhound 
Lines V Craig, 80 P 2d 221, 224. 182 
Okl 610 

54 C J p 708 note 87 [a] (D 

Legal sense 

US—^The Leontios Teryazos. DON 
Y. 45 FSupp 618, 62L 

73. SC—Ex parte Morrow. 190 SE 
606. 508. 183 SC. 170, 110 AX.R. 
898 

Otherwise expressed 

<1) The place where a person lives 
while engaged in work or duty which 
keeps him away from his domicile — 
Hartzler v Radeka, 251 N W 554, 266 
Mich. 451 

(2) The place where one remains 
when not called elsewhere on busi¬ 
ness. pleasure, or for other temporary 
purposes—^Younger v Speckles. 106 
P 895 896, 12 CalJLpp 175 

74. SC—Roof V Tiller, 10 S.E.2d 
883 885, 195 S C 182 

78. La.—Walsh v Walsh. 42 So 2d 
860. 868, 215 La. 1099 
Simllarty expressed 

(1) **It signifies a party's perma¬ 
nent home and principal establish¬ 
ment. to which, whenever he is ab¬ 
sent. he has the intention of return¬ 
ing”—^In re Davis* Estate 48 P2d 
115, 116, 171 Old 575—64 CJ p 708 
note 89 [b] 

(2) The place where a man estab¬ 
lishes his abode, makes the seat of 
his property, and exercises his civil 
and political rights —In re Appeal of 
Irving 18 Hawaii 22. 24—64 CJ p 
708 note 34. 


(3) The place where a person lives 
and has his fixed, permanent home 
and principal establishment.—People 
V Putnam County Surrogate’s Court, 
86 Hun (NY) 218, 220 16 AbbNCas. 
241 

76. NY—Matter of Hawley. 1 Daly 
631, 538 

77 US—C 1 R. V Swent. CCA4. 
156 F 2d 613 516—White v Hoffer- 
bert, DCMd. 88 FSupp 457, 466 
NT—Foote v Foote 77 NTS 2d 
60. 65 192 Misc. 270—Reese v 

Reese 40 NTS 2d 468 472. 179 

Misc 665—^Dublin v Dublin 270 
NTS 22 24 150 Misc. 694—In re 
Rile 3 r*s Will, 266 NTS 209, 212, 
148 Misc 588—In re CurUss Will. 
250 NTS 146, 151 140 Misc 186— 
Loew’s Inc. v Dorsey, 97 NTS 2d 
815 816—Myers v Ck>nnor, 93 NY 
S 2d 628. 625 

Tex—^Major v Loy CivApp, 155 S 
W2d 617, 621—Simonds v Stano- 
lind Oil ft Qea Co, CivApp., 108 
SW2d 784 787 
54 C J p 707 note 17 

7a SC—Shelton v Southern Kraft 
Corporation. 10 SE2d 341. 848. 195 
S C 81, 129 AL R. 1280—Ex parte 
Morrow. 190 SR 506, 508. 188 8. 
C 170 no AL.R. 898 

79 NY—^Barney v Oelrichs. NY, 
11 set. 414 416, 188 US 529. 84 
L.Ed. 1037 

64 CJ p 707 note 12 

sa NC—Watson v North Carolina 
R. Co., 67 SR 502, 503. 152 NC 
215 

Va.—Griffin v Woolford. 41 S R 949. 
951, 100 Va 473 

8L US—Barney v Oelrichs NT 
11 set. 414, 416, 138 US 629, 84 
L.Ed. 1037 

54 CJ p 707 note 14 
The oGatibauaaoe of a man in a place 
US—^Boucicault v Wood. CCIIL. 
3 FCias No 1,693, 2 Biss 84. 88. 

83. NY—Bartlett v New York. 5 
NY Super 44, 47 

83. Wla—Hall V Hall. 25 Wis. 600, 
007. 
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moTal and with a pnipose to remain for an undeter¬ 
mined period, not infrequently, but not necessarily, 
combined with a design to stay permanently^^ 

As act or fact It has been said that residence is 
an act,86 and as such is defined as the act of making 
one’s home in a place 

The word '^residence” is sometimes defined as 
meaning the act or fact^^ of abiding, ^ 8 or dwell- 
uig89 or residing^® in a place for some time,*^ or for 
some continuance of time,^^ the act or fact of liv¬ 
ing in some place in the discharge of a duty or as a 
qualification, as to be m residence,the act or 
state of being a resident or inhabitants^ or of being 
seated or settled in a place S5 

As domicile Sometimes the word ‘Residence” 
means,ss and is defined as meamng,S7 “domicile,” 
the place of one’s domicile,ss a location with an m- 
tent to remain there as a place of fixed present 


domicile's However, ^^esidence” does not always 
mean donoicile,^ and it has been said that in law 
residence is somethmg other than donucile ^ Besi- 
denee may be something more than domicile, and it 
may be the domicile at which a person is resident,^ 
or it may be something less than domicile, and it 
may be a dwelling place adopted for the time being, 
but not necessarily with such an mtention of makmg 
a home there as to create a domicile^ Domicile, 
therefore, is not determinative of residence,^ for 
residence may exist mdependently of domicile^ 

What has been characterized as a good defimtion 
of ^^csidence,”^ as distingaished from domicile, is 
as follows It does not mean one’s permanent place 
of abode, where he intends to live all his djays, or 
for an mdefinite or unlimited tune, nor does it mean 
one’s residence foi a temporary purpose, with the in¬ 
tention of returning to his former residence when 
that purpose shall have been accomplished, but 


84. us—4Suit V Shaller. DCMd. 18 
FSupp 568. 571 

Mass—^Rummel ▼ Peters 51 NE2d 
57 61 62 814 Mass. 504—City of 
Cambridge v Totcti of West 
Springfield. 20 NE2d 482. 484. 803 
Mass 63—Jenkins v North Shore 
Dye House. 178 NH. 644, 646. 277 
Mass. 440 

85. Minn—Keller v Carr, 42 NW 
292. 298 40 Minn. 428 

64 G.J p 707 note 2 

88. Va^—S^warzschild v Welbome 
45 SR8d 152. 155. 186 Ta. 1052 
54 CJ p 707 note 8 

87 Ark—Wilson y Danley. 265 S 
W 358. 360 165 Ark. 565 
Va.—Schwarzschlld v Welbome 45 
SR2d 152 155. 186 Va. 1052 

88. Ark—Wilson v Danley. 265 S 
W 858 860 165 Ark. 565 

ND—^Krumenacker v Andls. 165 N 
W 524 526 88 ND 500 
Va.—Schwarsschild v Welbome 46 
SR2d 162. 155 186 Va. 1052 
54 C.J p 707 note 6 

89. US—Barney r Oelrichs. NY. 
11 set 414. 416. 138 US 529, 84 
LuEd 1037 

Ark.—Wilson v Danley. 265 S.W 
858. 860. 165 Ark. 565 
NC—^Hoxiard v Queen City Coach 
Co. 193 SE. 188. 140 212 NC 201 
ND—^Krumenacker \ Andls. 165 N 
W 524. 526 38 ND 500 
Va.—Schwarzschlld v Welbome. 46 
SR2d 162. 155. 186 Va. 1052 
54 OJ p 707 note 6 
Stanllarly deilaed 

The act state or habit of dwell¬ 
ing or abiding In a place—Hall t 
H all. 25 Wis. 600 607 

80 US—Harding v Standard 01 
Co.. CCIIL, 182 F 421. 425 


ND—^Krumenacker v Andls, 165 N 
W 524. 526, 38 ND 500 
54 C J p 707 note 4 

91. Ark.—Wilson v Danley. 266 S 
W 858 360. 165 Ark. 566 
Va.—Schwarzschlld v Welbome 45 
aE 2d 152. 165, 186 Va. 1052 

98 US —^Barney v Oelrichs. NY 
11 set 414. 416, 188 US 529 84 
luSd 1037 

NC—^Howard t Queen City Coach 
Co. 198 SE 138. 140, 212 NC 201 
ND—Krumenacker v Andls, 165 N 
W 624. 526 88 ND 500 
54 aj p 707 note 7 

9a SC—Horton v Baruch, 59 SE. 
2d 545. 547. 217 SC 48 

94 . Wis—Hall V Hall, 25 Wls 600 
607 

95. Cal—Baird ▼ Baird, 228 P 974. 
999, 193 Cal 226 

54 C J p 707 note 9 

9a US—U S V Twelve Ermine 
Skins, DCLAlaska, 78 FSupp 734 
738 

Mass.—^Rummel v Peters, 61 NE.2d 
67 62. 314 Mass 604 
Mich—^Resume & Silloway v Tetz- 
laff, 28 NW2d 219, 221, 815 Mich. 
95 

Nev—^Presson v Presson, 147 P 
1081, 1082. 88 Nev 208 
Zh a teohBloal narrow sense, **res- 
Idence'* means domicile —Cline v 
Knight 137 P2d 680. 683, 111 Colo 
8 146 A.Ii.It 1281. 

**Besldenoe” sometlaies ooasiderad as 
domloile 

US.—Owens v Huntllng. CCA.Or. 

115 F2d 160, 162 
BomioSle of a person 
Pa.—^Raymond v Leishman 89 A 
791, 792 2^ Pa. 64 L.RJL1915A 
400, Ann.Cas 1915C 780 
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Fermaneat domicile 
Ind—Wallace v State, 47 NE. 18, 
14. 147 Ind 621 
Similarly expressed 
Residence embodies the concept of 
domicile or a place called home, as 
distinguished from a transitory or 
temporary place of abode —^Town¬ 
send V Bucyms-Erie Co, CCAOkl, 
144 F 2d 106, 109 

97 Wyo—State v School Dist No, 
12 Niobrara County, 18 P2d lOlfc 
1018 45 Wyo 865 
54 CJ p 707 note 26 
98. ND—State ex rel Sathre v 
Moodle, 258 NW 558. 564, 65 ND 
340 

54 CJ p 708 note 82 
99 Colo—Robbins v McAlister 16 
P 2d 481. 432. 91 Colo 505—Merrill 
v Shearston, 214 P 640. 542. 78 
Colo 230 

1 . Ind—Johnson v Smith, 180 NE 
188. 189. 94 IneUApp 619 

Soxnioile not necessarily contem¬ 
plated 

NY—^Hurley v Union Tmst Co of 
Rochester. 280 NYS 474, 479 

244 AppDlv 590—^Uslan v Woro- 
noff 18 NYS2d 222, 224, 178 Misc. 
693 

2. NY—^In re Green's Estate 164 
NYS 1068, 1081. 99 Misc. 582 

8. Mass.—^Rummel v Peters, 51 N 
E.2d 57, 62, 814 Mass 504 
4. Mass—^Rummel v Peters, supra. 
6. Minn.—State ex rel Board of 
Christian Service of Lutheran Min¬ 
nesota Conference v School Board 
of Consol School Dist. No 8, 287 
NW 625, 627 206 Minn. 68 
8. NY —^In re Horth's Estate, 25 N 
Y S 2d 262, 264. 

7 US—^Dwyer v Matson. CCA 
Kan., 168 F2d 299. 802. 
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means one’s actual home, m the sense of having no 
other home, whether he intends to reside there 
permanently or for a definite or indefinite length 
of time.8 

Oonstitational and Statutory Use 

The word “residence” is employed m the consti¬ 
tutional and statutory provisions of many of the 
states, and m some jurisdictions is defined generally 
by statute, and by statute has been defined as mean¬ 
ing the place adopted by a person as his place of 
habitation, and to which whenever he is absent he 
ii£^ the intention of returning,^ the place where one 
remains when not called elsewhere for labor or other 
special or temporary purposes, and to which he re¬ 
turns m seasons of repose the permanent home 
and the place to which, whenever absent for pur¬ 
poses of business or pleasure, one intends to re- 
tum,^^ that place where the f^unily of any person 
shall permanently reside in this state, and the place 
where any person having no family shall generally 


lodge, shall be deemed the place of residence of such 
person or persons respectively 12 

It IS fundamental that the word “residence” may 
have different connotations in different statutes and 
situations,12 and different shades of meaning m the 
statutes and in the constitutions,!^ and the meaning 
of the term must be determmed by the object or 
purpose of the law m which the term is employed.12 
Sometimes, when the word ^^residenoe” is used in a 
statute or constitution, it means domicile,12 and it 
has been said that m nearly every instance of such 
use the two terms are employed synonymously i^ On 
other occasions where the term is employed in stat¬ 
utes or constitutions, it means something less than 
domicile, and mvolves physical presence m a place 
without requiring the intent to make it one’s home 
which IS mvolved in the domicile concept 12 

Smee residence is made up of fact and intention 
as stated supra p 295 note 67, the question of resi¬ 
dence depends on,i2 and is determmed by,20 the m- 
tent of the individual^! as well as the acts of the 


& US—^Dwyer v Matson, supra— 
Suit V Shailer, D C Md.. 18 F 
Supp 568 571 

Md—Hill V Niblett, 187 A. 869, 871, 
171 Md 663 
64 C J p 711 notp 1 CdJ 
3 XJ S —lawyer v Matson* C.CA. 
Kan., 163 F 2d 299 801* constrains 
statute 

Kan.—liittell v Millemon, 121 P2d 
288 387 154 Kan 670—Blair v 

Blair 85 P 3d 1004, 1005, 149 Kan 
8—Strackeljohn v Campbell. 12 P 
2d 829, 830 136 Kan. 145 
54 C J p 709 note 64 
Satins and Sleeplas at different 

Under a statute specifically so pro- 
vidinSf when a person eats at one 
place and sleeps at another, the 
place where such person sleeps shall 
be deemed his residence—Dwyer v 
Matson, C.C A.Kan., 163 F2d 299 
801. 

lOb Cal—^Marston v Watson, 129 P 
^ 611. 612 20 Cal App 465 
Mont—In re Shun T Takahashi’s 
Estata 129 P 2d 217 221, 113 

Mont 490—State ex rel Duckworth 
V District Court of Seventeenth 
Judicial Dint, 80 P2d 867, 869, 
107 Mont 97 

K D —Schillerstrom v Schillerstrom, 
82 KW3d 106, 114, 75 ND 667 2 
A.lilt2d 271—^Northwestern Mort- 
gase & Security Co v Noel Const 
Co, 800 NW 28 81, 71 ND 256 
—State ex rel Sathre v Moodie, 
258 NW 658 563, 65 ND 840— 
City of Enderlin v Pontiac Tp, 
Cass County. 242 NW 117, 121, 62 
ND 105 

^ NT—Hislop V Taaffa 125 N 
' TS 614, 615. 141 AppDiv 40 


12. Mo —State on Inf of McKit- 
trlck \ Wlle>, 160 SW2d 677, 686, 
349 Mo 239 

54 C J p 709 note 68 
Single USA 

(1) Under statutory definition, the 
residence of a single man is where 
he usually sleeps at night—Beth v 
Strelb, Tex ClvJLpp, 96 S.W 2d 992, 
995 

(2) Under statutory definition, an 
unmarried man not a householder 
may have his residence at his usual 
lodging place—^Hussman v Draege, 
Mo App 181 SW 118, 119 

13. US—^U S V Rubinstein, CCJL 
NT 166 F 2d 249 254 

BCany meanings in different oon- 
neotions, as in laws governing ad¬ 
ministration, attachment divorce, 
insurance, right of suffrage, taxar 
tion, and other subjects—^In re Dur- 
en, 200 SW2d 343 850, 355 Mo 1222, 
170 A.L.R. 891 

Id. NC—Watson v North Carolina 
R.Co,67SE 503, 508 153 NC 215 
S C —Ckirpos Juris gnoted in Horton 
V Baruch, 59 SRSd 545, 548, 217 
SC. 48 

16. Tex.—Switzerland General Ins 
Co V Gutf Ins Co, Civ App., 218 
SW2d 161, 168 

13. US—U S V Stabler. CJLNJ 
169 F 2d 995, 998 

AS a rule, the word * residence* 
means a residence which has risen 
to the dignity of a domicile—Penn 
Mut Life Ins Co v Fields, DC 
Cal. 81 F Supp 54, 57, 59 
Xn statutes, actions, or suits relat¬ 
ing to taxation, right of suffrage, di¬ 
vorce, limitation of actions and the 
like, ''residence'* is used in the sense 
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Of 'legal residence,*' that is to sav, 
the place of domicile or permanent 
abode 

DC—^Downs V Downs 28 App.DC 
881, 888 

Fla.—^Herron v Passailaigue, 110 So 
589 543, 92 Fla. 818 
17 NT—In re Rooney, 159 NTS 
132, 135, 172 AppDiv 274 
ND—State ex rel Sathre v Moodie, 
258 NW 558, 565 65 ND 340 
18. US—U S V Stabler, CAN 
J, 169 F2d 995, 998 
19 US.—Petition of Wright, DC 
Mich., 42 FSupp 806, 807 
Ind.—^Brownlee v Duguid* 178 NE. 

174, 175 98 Ind.App 266 
NT—In re Rooney. 159 NTS 132, 
184, 172 App Div 274 
S C —Horton v Baruch, 59 S E 2d 
545 547* 217 S C 48—Roof v Til¬ 
ler, 10 S K2d 333, 885, 195 S C 182 
—Sample v Bedenbaugh 155 SJBL 
828 829, 158 SC 496—Barfield v 
J L Coker & Company, 53 SJE3. 
170, 171, 78 SC. 181. 

90 D C—Krlstensen v McGrath, 
179 F2d 796, 801 86 US App DC 
48 

Neb—Wray v Wray, 81 NW2d 228, 
230, 149 Neb 876—Egbert v Eg^ 
bert 80 NW2d 669, 670 149 Neb 
227—^Burns v Burns, 15 NW2d 
753 755 145 Neb 213—Williams v 
Williams. 163 NW 147, 148, 101 
Neb 369 

91. US—Petition of Wright, DC 
Mich. 42 FSupp 306, 307 
DC—Kristensen v McGrath 179 F 
2d 796 801 86 USJLppDC 48 
Ind.—^Brownlee v Duguid, 178 NB. 

I 174 175 98 Ind.App 266 
Mo—Barrett v Parks. 180 SWAd 
' 665, 666, 852 Mo 974. 
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mdiyidualj^^ and ordinarily is determined by inten¬ 
tion coupled with oyert acts evidencing intention 
The intent is to be deduced from the acts and utter¬ 
ances of the person whose residaiee is m issue,and 
must be judged by his acts,^^ and is to be gathered 
from his conduct as evidenced in his daily hfe 
Intent is to be determined from the facts and cir- 
cimstances sunoimdmg each case,^^ it is not to be 
determined by a mere arbitrary declaration on the 
part of the individual,that is, solely by his own 
declarations 29 jf there exists a discrepancy be¬ 
tween declarations of intention and acts, the declara¬ 
tions yield to the conclusion to be drawn from the 
acts 20 However, it has been said that the courts are 
inclmed to deal liberally with the claimant of a 
residence 

Determination as to Existence of Residence 
The decisions aie not in accord as to what con¬ 


stitutes residence,22 and the determmation as to 
what IS or what was one’s residence often presents 
a difficult question, and to determine it no satisfac¬ 
tory rules have been evolved, but the consideration 
and weight to be given different states of facts, ap¬ 
parently conflicting, have been declaredOS la deter- 
mining residence, the courts are guided by the 
ordinary and obvious mdicia of such,^^ and the fact 
of residence must be determined m each case from 
the evidence adduced, and by the application thereto 
of ordmary rules of evidence,26 and m the flnal 
analysis each case must be disposed of on its own 
peculiar facts 2® 

While it has been said to be well settled^^ that 
residence,29 or place of residence,29 is a question of 
fact, it has also been stated that residence is a 
mixed question of law and fact Where there is a 
conflict in the evidence as to residence, the question 


Neb—-Wray ▼ Wray 81 NW2d 
228 230. 149 Neb 376—Egbert v 
Egbert 80 NW2d 669 670. 149 

Neb 227—^Bums v Bums, 15 N 
W2d 753 753. 146 Neb. 213—Wil¬ 
liams V Williams. 168 NW 147. 
148. 101 Neb 869 

NY—In re Rooney 169 NTS 132. 

134 172 AppJMv 274 
8.C—^Horton ▼ Bameli. 69 Sl!.2d 
645. 547, 217 S C 48—Roof ▼ Til¬ 
ler, 10 SE.2d 388. 885, 196 SC 
182—Sample v Bedenbauab, 165 
SE. 828, 829, 158 SC 496—Barfield 
▼ J Lb Coker & Company, 53 SB 
170, 171, 78 S a 181. 

Bona fide inteatioiL 
Ala.—Ex parte State ex rel Altman, 
188 So 686 687. 237 Ala. 642 

as. DC—^Eristensen v McGrath 
179 F2d 796, 801, 86 USAppDC 
48 

Mo—Barrett t Parks, 180 SW2d 
666, 666, 852 Mo 974 

S3. Tex.^—United Services Automo¬ 
bile Ass'n V Hannan, CivApp, 151 
SW2d 609 611 
Similarly expressed 

The question of a person’s resi¬ 
dence is to be determined by his own 
intention, accompanied by his own 
voluntary act.—Phillips v South 
Carolina Tax Commission, 12 SE2d 
18 16, 195 S C 472—Riddle v Reese, 
81 &E. 222. 228. 68 SC 198 

84. Mo—State on Inf of McEit- 
trick V Wiley, 160 SW2d 677, 
687, 849 Mo 289—^In re Lankford’s 
Estate 197 SW 147, 148, 149, 272 
Mo 1 

AS evidenoed by sots and dedasa- 

tiOBS 

S.C—Horton T Barudb, 69 SE.2d 
645, 547. 217 S C 48—Roof v Til¬ 
ler. 10 SE2d 388 885, 146 SC 
182—Sample v Bedenbauyh, 166 
SK 828, 829, 168 S-CL 486—Bar^ 


field V J li. Coker & Cbmpany, 58 
S E 170, 171, 78 S C 181 
28. US—PeUtion of Wright, DC 
Mich., 42 FSupp 806 807 
26. Ind.—^Brownlee v Dugtiid, 178 
NE 174. 176, 98 XndApp 266 
NY—^In re Rooney. 159 NYS. 182, 
184 172 AppDiv 274 
Aotfons speak louder than words 
Conduct is an important factor 
in determining intention as actions 
speak louder than words.—Barrett v 
Parks, 180 aW2d 666, 666, 852 Mo 
97A 

27 Okl—Johnson ▼ Petty, 281 P 
276. 279, 188 OkL 208 

28. Ind.—Brownlee v Duguid, 178 
NB. 174, 175, 93 IndApp 266 
NT—In re Rooney, 159 NTS. 182, 
184, 172 AppDiv 274 

22. US—PetiUon of Wright, DC 
Mich., 42 FSupp 806, 807 

sa Mo—Barrett v Parks. 180 SW 
2d 665, 666, 862 Mo 974 

81 Iowa.—Miller v. MiUer, 46 NW 
2d 783. 788 

38. Mo—^In re Duren, 200 SW2d 
843, 850, 866 Mo 1222, 170 AL.R. 
89L 

38. Ky—Hite’s Adm-r v Hite’s 
Ex’r, 97 SW2d 811, 818 266 Ey 
786—Burr’s Adm’r v Hatter, 48 
SW2d 26. 27, 240 Ey 72L 
CoBflnemeat In bospltal 

(1) ’’Residence,” although it gen¬ 
erally implies a less permanent at¬ 
tachment to the place than ’’domi¬ 
cile,” demands a more permanent 
connection than confinement in a 
hospitaL—Carroll v U S., C.CA.N 
Y, 138 F2d 690, 693 

(2) (Persons who are in hospitals 
for the purpose of obtaining medical 
treatment do not thereby obtain a 
iresldenoe In such hospital so as to 
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entitle them to be registered as 
living or residing there, since the 
purpose is a temporary one. and no 
residence can thereby be acquired.— 
Brueckmann v Frignoca, 152 A. 780 
781, 9NJMiso. 128 
The place wliere a person lives is 
prima facie taken to be his residence, 
unless facts be established to the 
contrary 

Ind.—^Brownlee v Duguid, 178 NB 
174, 175, 98 IndApp 266 
NJ—^Tracy v Tracy, 48 A 588, 634, 
62NJEq 807 

84. DC—^Fink v Eats, MunApp, 
68 A2d 813, 815—D Elia & Marks 
Co V Lyon, MunApp, 81 A2d 647, 
648 

Pa.—^Raymond v Leishman, 89 A 
791, 798, 248 Pa. 64, li.R.A19I5A 
400, Ann.Caa 1915C 780 
"One of the marked evidenoes of 
re s idenoe is that the person claiming 
it identifies himself and all his in¬ 
terests with his new place of abode, 
and exercises the right and per¬ 
forms the duties of a citizen.”—^ 
Thompson v Warner, 84 A 880. 881, 
83 Md. 14 

86. Mont.—^Ih re Shun T Takaha- 
Shis Estate, 129 P8d 217. 221, IIS' 
Mont 490 

86 Ey—Hite’s Adm’r v Hite’s 
Bx’r 97 SW2d 811, 818, 265 Ey 
786—^Burr’s Admr v Hatter. 48 S. 
W 2d 26. 27. 240 Ey 72L 

87 SC—Roof V Tiller. 10 SB.2d 
833, 835 195 SC 182—Sample v 
Bedenbaugh, 155 SB. 828. 829. 158 
SC 496 

38. Mb—Barrett v Parks, 180 SW 
2d 665, 666, 352 Mo 974 
39 SC.—Roof V TUler, 10 SE.2d 
338. 885. 195 SC 132—Sample v 
Bedenbaugh. 155 SM 829. 829, 169 
SC 496 

40. Ala.—Ex parte State ex rel« 
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IS one for the jury, bnt where only one reasonable 
conclusion can be reached from the evidence the 
court will resolve the question as a matter of law 
Since the question, at least in part, is one of fact, 
the finding of the trier of fact is conclusive on the 
point unless there is a total failure of testimony 
to support it 

Oompansons and Bistmctions 

The word "residence” has been held to be equiva¬ 
lent to, or synonymous with, "abode” see 1 C J S 
p 309 note 2, "address” see 1 C J S p 1460 notes 
59, 60, ^Tmildmg” see 12 CJS p 382 note 34, 
"domicihation” see 28 C J S p 49 note 6, "dwelling,” 
"dwelling house,” and "dwelling place” see 28 C J S 
p 604 notes 14, 29, ^Tiabitancy” or "inhabitanc 3 r** see 
39 C J S p 767 note 42, "habitation” see 39 C J S p 
758 note 49, ^Tiome” see 40 C J S p 420 note 38, 
"mansion” see 55 C J S p 665 note 56, "permanent 
abode” see 1 C J S p 310 note 10, ‘Reside” see ante 
p 288 note 18, ^^residential,”^* "residing^” see ante 
p 289 note 13, "settlement,”^^ "sojourn,”^® and 

«stay”« 

The word ^^idence” has been compared with, or 
distinguished from, "address” see 1 CJS p 1460 
note 6U4 ^^uildin^’ see 12 C J S p 382 note 51, 
"citizenship” see Citizens § 2 b, "curtilage” see 25 
CJS p 67 note 31, "dwelling” or "dwelling house” 
see 28 G J S p 604 note 22, ^liabitancj^^ or "inhab- 
itancy'^ eee 39 C J S p 757 note 42, **home” see 40 
C J S p 420 note 40, ^^^al settlement” see Paupers 
§ 20, ^^lace of abode” see 1 C J S p 310 note 11, 
'^lace of busmess” see 12 CJS p 779 note 69, 


"so3oum,”47 and ^‘usual place of abode” see 1 C J S. 
p 310 note 12. It has been held that "residence”* 
is not synonymous with "situs”^* and "where¬ 
abouts 

Cross References and Phrases 

The word "residence” is employed in various con¬ 
nections throughout this work, particular reference 
being made to the title Domicile In § 2 of that 
title the terms "domicile” and "residence” are com¬ 
pared and distmguished 

What constitutes residence for the purposes of 
attachment is treated m Attachment § 32, for 
divorce purposes in Divorce §§ 71-78, for election 
purposes m Elections §§ 19-25, and for naturaliza¬ 
tion purposes in Aliens § 125 What constitutes the 
residence of a corporation is treated in Corporations 
§ 176 For other particular aj^lications and specific 
uses of the term see the mdexes to the various titles 
and consult the Descnptive-Word Index 

Phrases employing the word "residence” axe set 
out in the note 

RESIDENT. 

In (General 

The word "resident” is m common usage,^^ and 
many definitions of it are to be found m the deci¬ 
sions It IS, nevertheless, difficult to give an ex- 
act,5S or even a Batisfactory,^^ definition, for the 
term is flexible,^^ elastic,^^ slippery,and somewhat 
ambiguous 

‘Resident” has no technical meaning,and no 
fixed meamng applicable to all cases,^^ but rather 


Altman. 1S8 So 685 687 287 Ala. 
642 

S C —^Phillips V South Carolina Tax 
Commission. 12 SE.2d 13, 17 195 
SC 472—^Easier v Blackwell. 10 
S BL2d 160. 168. 195 S C 15—Clarke 
T McCown, 92 SE. 479. 480, 107 
Sa 209 

41. Qa.—^BCcEntyre v Bums. 68 SJBL 
2d 442. 451. 81 Oa.App 289 

40. S a—Roof V Tiller 10 SE.2d 
988. 886. 195 SC 182—Sample v 
Bedenbauffh. 155 SE. 828. 829, 158 
SC. 496 

48. Ohio—Hunt v Held, 107 HE 
765. 766. 90 Ohio St 280. LR.A 
1915D 548. AnnCasl916C 1051 

Va.—Jemigan v Capps. 45 S E 2d 
886. 890, 187 Ya. 78, 176 A-LR. 
1182 

44. Conn.—Waterbury v Bethany. 
18 Conn. 424, 429 

45 NT—People v IPlatt, 8 NTS 
867, 875. 60 Hun 454 

46 NTt—P eople V Platt, supra. 

47 Or—^Zimmerman v Zimmerman, 
155 P2d 208. 225, 175 Or 586 
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48. US—^Tennessee Valley Author¬ 
ity V Tennessee Electric Power 
Co. CC.A.Tenn, 90 F 2d 885 889 

49 N D —^Erumenacker v Andis, 
165 NW 524. 526. 88 ND 500 

50 Fhrases 

(1) **Actual residence*’ see 1 CJS 
p 1444 note 2 

(2) *T,egal residence” see 62 CJS 
p 1042 notes 74 75 

(3) “Residence section” contrasted 
with ’^business section” see 12 C.J S 
p 807 note 40 

(4) “Usual residence” means cus¬ 
tomary or common, residence.—^Peo¬ 
ple V Guarlglla, 65 NTS 2d 96, 108, 
187 Misc. 843 

(5) Other phrases as to which 
more recent adjudications have not 
been found see 64 CJ p 711 notes 
4-22, p 712 notes 26—29 

51. HL—Routt V Barrett, 71 NE.2d 
660 671 896 HL 822 

68. SC—Easier v Blackwell, 10 S 
E.2d 160, 164, 195 SC. 15 
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53. Va.—Williams v Common¬ 
wealth 81 SE. 61. 68 116 Va. 272 
54k US—^Brlsenden v Chamberlain, 
C C S C 58 F 807. 810 
SC.—Easier v Blackwell, 10 SE.2d 
160, 164, 195 SC 15 

56 NT—In re Hector, 24 NTS. 
475, 479 

54 C J p 712 note 88 
56. USL—^The Leontios Teryazos D 
CNT. 45 FSupp 618, 621 
Wash.—^SlcGrath v Ste\enson, 77 P 
2d 606. 609 194 Wash. 160 
WIs.—Smith V City of Whitewater. 
29 NW2d 37, 39, 251 Wis 818 

57 US—Downs v C. L R. QCJL9 
166 F2d 504. 508—C I R v 
Swent, C C A4 155 F 2d 513. 515 

58 US—Stadtmuller V Miller. CC 
A.NT, 11 P2d 782, 784, 46 AXR. 
895 

54 C J p 712 note 84. 

59 DC.—U a V NardeUo, 16 DC 
608, 512 

64 aj p 712 note 48. 

60. Nld.—Gallup American Coal Ca 
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it many mefinings^^^ and is nsad in diff^rant and 
vanons senses^^^ and it has received vanons inter¬ 
pretations by the courts Generally the eonstraction 
or signification of the term is governed by the eon- 
pootion in which it is nsed,®^ and depends on the con- 
text,^® the subject matter,®® and the object, pnrpose, 
or result designed to be accomplished by its ns^®^ 
and its meaning is to be determined from the facts 
and circumstances taken together in ea^ particular 
case ®® 

It has been said that the word '‘resident” is gen¬ 
erally understood to mean one having more than a 
mere physical presence,®® and that the transient visit 
of a person for a time to a place does not make hun 
a resident while there It has also been said that 
#h g term imports a fixed abode for the time being, 
xis Cjontradistinguished from a place of temporary 
nbode,*^^ and that in order to entitle one to the 
character of a resident there must be a settled fixed 


abode, and an intention to remain permanently, 
or at least for some time, for bnsmess or other pur¬ 
poses 72 On the other h^d, it has been stated that 
hving in a particular locality is sufficient for be¬ 
coming a resident of it,^® and that the term "resi¬ 
dent” may be used m the strict, primary sense of 
one actually living m a place for a time, irrespective 
of doinicile,74 and that it may refer to a temporary 
sojourner, as well as to one possessing a l^al domi¬ 
cile 76 

In its ordinary acceptation the word "resident” 
IS not applicable to the government,7® but is gen¬ 
erally understood as referring to a person m con¬ 
nection with the place where he lives,77 and not the 
place where he is employed, for if a man’s home and 
his place of work are m different locahties he is 
usually said to be a resident of the place where he 
makes his home rather than of the place where he 
works or makes his living 7® 


▼ Lira. 50 P2d 430. 481, 89 NM. 
496 

Its waanlng is not always exactly 
the same —Downs v O I R.. C CA.9. 
166 F 2d 504. 507, 608 
61. US—Downs v C L R, supra— 
C L R. y Swent. CCA.4. 155 F 
2d 518. 615—Suit v Shailer, DC 
Md. 18 FSupp 568 571 
NY—In re Hector. 24 NTS 476, 
479 

54 C J p 712 note 40 
ixnbiea used ia ooaneotioa with the 
of pciitioal rights It may 
lia\ e a different connotation from 
that given It where it is used to 
determine property rights—Suit v 
Shailer. DCMd., 18 FSupp 568. 671 
eg. N M.—Corpus Forls dted in 
' Qallup American Coal Co v Lira, 
STO P2d 480. 481 89 NM 496 
Vt—^Trask v Karrick. 108 A. 846, 
847, 94 VL 70 

68. Ind.—Brownlee v Duguld, 178 
' NB 174. 176 93 Ind-Aj?p 266 
64 C J p 712 note 44 
No hartUand-fast rnle can be laid 
down as a guide for the interpreta¬ 
tion of the word .—^ parte Filli- 
herUe. DC SC 62 FSupp 744, 748 
84h Masa—Jenkins v North Shore 
l>ye House, 194 NB. 828. 826. 289 
Mass 561 

NT—^In re Hector. 24 NTS. 475, 
479 ’ 

88 US—White v Hoflerbert, DC 
' Md., 88 FSupp 457. 465—Suit v 
Shailer. DCMd.. 18 FSupp 568. 
571. 

54 CJ p_712 note 88 
86. US—Suit V Shailer, supra. 
'HI—^Parcher v Reese. 202 niApp 
509. 618 

NM.—Corpus iTiizis died In Gallup 
American Coal Co v Lira, 50 P 
3d 480. 481. NIL 496 


eV US—White V Hofferbert. DC 
Md., 88 FSupp 467. 466—The 

Leontios Teryasoa DC.NY, 45 F 
Supp 618. 621 

Mass—Jenkins v North Shore Dye 
House, 194 NB 828. 826. 289 Mass 
661 

Wash.—^McGrath v Stevenson. 77 P 
2d 608. 609 194 Wash. 160 
54 C J p 712 note 87 
68. Va.—Williams v Common¬ 
wealth. 81 S B 61 63. 116 Va. 272 
69 Ill—Routt V Barrett, 71 NB.2d 
660 671, 396 HI 322 
7a US—^Barney v Oelrichs. NT 
11 set. 414, 416, 188 US 529. 84 
LuBd 1037 

NT—^Frost & Dickinson v Brisbin 
19 Wend 11. 14, 82 AmD 423 
Mere transient Is not a resident.—* 
Stadtmuller v Miller. CCA.NY. 11 
F 2d 732, 739, 45 A.L R. 895 
▼aoationar held not a resident— 
Mackle v Rankin, DCMidi.. 87 F. 
Supp 614, 617 

71 US—stadtmuller V Miller, CC 
A.KT., 11 F2d 782, 789, 45 A.L.R. 
895 

64 C.J p 714 note 96 

72, NC—Howard v Queen City 
Coach Co. 193 SB. 188 liO. 212 
NC 201—Watson v North Caro-* 
lina Railroad Co. 67 SR 502. 563, 
152 NC 216 

intent aooosnpaaied by acts 
If a person goes to a pla«e with 
the intention of remaining for a 
limited time, although la point of 
fact he may remain for a year or 
more, still, this does not constitute 
him a resident It is his Intent ac¬ 
companied by his acts, and not the 
lapse of time, which determines 
whether he Is a resident of the par¬ 
ticular place—Routt v Barrett 71 
NR2d 660, 671, 896 HL 822—Blair 
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V Blair. 93 NB2d 95, 100 341 Ill 
App 93 

73. NT—In re Rotholz* Estate, 800 
NTS 56. 57. 164 Mlsc. 914 
74w US—Douglas v New York, N 
H. & H. R. R. Co, NT, 49 S Ct 
855 856 279 US 877. 73 L.Ed. 

74T 

NJ—Charles v Fischer Baking Co 
182 A. 30. 82. 14 NJMisc. 18 
75. Wis —Smith v City of White- 
water. 29 NW2d 37, 89. 261 Wis 
818 

The word *<resldent^ does not neo- 
essarUy import permanence, nor yet 
any definite stay—^La iPointe v 
Grand Trunk R. Co. 26 UCQB, 
Ont 479, 487 
54 C J p 714 note 97 
7a us—Consorzlo Veneziano dl 
Armamento e Navigazlone. Peti¬ 
tioner. V Commissioner of Inter* 
nal Revenue 21 BTA. 984, 988 
DC—^Helverlng v Stockholms Bh- 
skilda Bank, 68 F2d 407. 408, 62 
App DC 360 

Tt would be a strained oonstmo- 
tion to say that the United States 
was a resident corporate or other¬ 
wise. of the United Staten 
US—Consorzlo Veneziano di Arma¬ 
mento e Navigazlone, Petitioner, v 
Commissioner of Internal Revenue 
21 B T A. 984, 988 

DC—^Helvering v Stockholms Bn- 
skilda Bank. 68 F2d 407. 408, 62 
App DC 866 

77 Mont—re Shun T Takaha- 
shi*s Estate. 129 P2d 217. 221, 113 
Mont 490 

Convicts tarn not true residents as 
the term is usually understood — 
Gray v Waupun, 200 NW 262, 863. 
185 Wis. 157 

W SC.—Easier v Blackwell, 10 
SR2d; 166, 164, 196 SC 15 
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RESIDENT 


la order to constitute a person a resident of a 
parfcicular state, he must intend to make, and ac¬ 
tually make, that state his home, although he need 
not have determined to make it always his home 
Thus a person becomes a resident of a state when 
he is personally present at some place of abode with¬ 
in the state, with no present mtention of defimte 
and early removal, and with a pur];>ose and intent 
to remam for an undetermined period, not mfre- 
quently, but not necessarily, combmed with a design 
to remam permanently ,8® and a person contmues to 
be a resident of the state where he is donuciled, 
even though temporarily absent therefrom,but a 
person is not a resident when he gives up his home 
and leaves the state to return to his domicile 
For some purposes a person may be a resident of 
more than one state 

Whether a person is or is not a resident of a par¬ 
ticular place is a question of law and fact, to be 
determmed from all the facts of each particular 
case,^^ but mere isolated facts cannot be relied on 
wholly to determme the question 

The word ^^sident’’ is frequently used m con¬ 
stitutions and statutes, and, as so used, has often 
been construed by the courts,^^ and it has been said 


that when the term is employed m constitutional 
and statutory provisions relatmg to the subject of 
votmg and eligibility to office, jurisdiction m divorce, 
probate, and admimstration cases it is, m nearly 
every instance, considered as synonymous with "dom¬ 
icile ”” 

As a Noun 

As a noun, "resident" is defined as meaning one 
who has a residence,^^ as distinguished from one who 
has a place of busmess, or a place where he earns 
his living,one who abides, or dwells, or lives 
m a particular place, as distinguished from one who 
merely works m a certam locahty, or in a certain 
place of busmess,one who lives at a place with 
no present mtention of removing therefrom,one 
who resides or abides,one who resides m a 
place,one who dwells, abides, or lies m a place, 
one who resides or dwells m a place for some time,^^ 
one who resides or dwells m a place for a period of 
more, or less, duration,a dweller, habitant, or 
occupant The noun "resident" is also defined as 
meanmg a person commg into a place with intent 
to establish a domicile or permanent residence, and 
who m consequence actually remains there one> 
who has a residence m a legal sense 


79 NT —^Bump v New York. N H. 
& H. R. Co 65 NTS 962. 963, 88 
AppDiv 60—Thompson v Mund- 
heixn, 43 NTS 2d 682. 688. 180 
Mlsc. 1002 

80. Colo—Carlson v District Court 
of City and County of Denver 180 
P2d 525, 529. 116 Colo 880 

81 Mich.—Alvord & Alvord v Pate- 
notre. 92 NTS 2d 514. 516. 196 
Mich. 624 

NT^Rawstome v Masruire, 192 N 
XL 294. 296. 265 NT 204—McCand- 
less V Reuter. 288 NTS 952. 956 
248 AppDiv 93 

88. NT —Rawstome v Maguire 
192 NR 294 296. 265 NT 204— 
McCandless v Reuter, 288 NTS 
952, 956. 248 App Div 98 

88. Conn.—^Morse v Dash Motor Co, 
Ine.. 189 A. 687. 688. 107 Conn. 187 

84. Pla.—Fowler v I\)wler, 22 So 2d 

817, 819, 166 Pla. 816—Xaplinger v 
Klplinger. 2 So 2d 870 878, 147 

Fla. 243 

85. Ind.—Brownlee v Duguld, 178 
NR 174, 176. 98 Ind.App 266 

NT—^In re Rooney, 159 NTS 182. 
184, 172 App Div 274. 

88. Ala.—Baker v Conway, 108 So 
18. 214 Ala. 866 

87 NT—In re Rooney, 159 NTS 
182. 185. 172 AppDiv 274 

NJ>—State ex roL Sathre v Moodie 
258 NW 668, 565, 65 NJ> 840 


88. US —^The Deontios Teryazos, D | 
CNT, 45 FSupp 618, 621—Reck- 
Ung V McKinstry, C.C S C, 185 F 
842 848 

SC—Rasler v Blackwell. 10 SR2d 
160 164, 195 SC 16 
SlTnllarly defined 

(1) One ha\lng a residence—Peo¬ 
ple V Carman, 62 NR2d 197, 199, 
385 D1 28 

(2) One who has his residence in a 
place 

Mo—State v Bunce, 178 SW 101 
102 187 MoApp 607 
Old —Coleman v Territory, 47 P 
1079, 1081, 5 Okl 201. 

(8) One who has a fixed residence, 
as distinguished from an occasional 
lodger or visitor-Wanzer Lamp Co 
V Woods. 18 OntPr 611, 618—64 
CJ p 712 note 48 

(4) One who has a seat or settle¬ 
ment in a place—Houghton v Ault, 
8 AbbPr, NT 89 16 HowPr 77, 
85—64 CJ p 718 note 56 
89 SC—Easier v Blackwell. 10 S 
E2d 160, 164 195 SC 15 

90. SC—Easier V Blackwell supra. 

91. Fla.—Fowler v Bowler. 22 So 
2d 817, 818, 156 Fla. 316—KipMnger 
V Kiplinger. 2 So 2d 870, 878, 147 
Fla 243 

98. IlL—People v Carman. 52 N£ 
2d 197, 199 885 JXL 28 

93. Idaho—^MacLeod v Stelle. 249 
P 254, 256, 43 Idaho 64. 
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Mont.—In re Shun T Takahashi's 
Estate, 129 P 2d 217. 221, 118 Mont 
490 

94. US—Reckling v McRinstry, C 
CSC. 185 F 843 848 

54 C J p 712 note 51 
Sixnllarly defined 

One dwelling or having his aboda 
in any place 

DC—^Newman v U S. 48 App DC 
68 64 

NT—^Roosevelt v Kellogg. 20> 
Johns 208 210 

95. US—Reckling v McKinstry, C 
C S C. 185 F 842 843 

54 CJ p 712 notes 53, 64. 

96. Idaho—^MacLeod y Stelle. 249 
P 254, 256. 43 Idaho 64 

HI—^People V Carman, 62 NR2d 
197, 199, 885 HI 23 
Mont—^In re Shun T Takahashi's 
Estate. 129 P 2d 217. 221, 118 Mont 
490 

97 HI—^People v Carman. 52 NE 
2d 197. 199, 385 HI 23 
54 CJ p 712 note 47 
An inhabitant 

US—^Reckling v McKinstry, CC 
SC. 185 F 842 848 
54 C J P 712 note 49 
98. NT —Houghton v Ault 16L 
HowPr 77. 86 
54 C J p 713 note 57 

99 US—Bziaenden v Ghamberlahv. 

CCSC. 58 F 807 811. 

54 CJ p 713 note 83. 



EESIDENT—EJSSimE 


77 0 J S 


As an Adjective 

As an adjective; ^^esident” is defned as meaning 
^dwelling or having abode m any place;^ dwellmg; 
-or having an abode, m a place for a continued length 
-of tune,^ having a residence or abiding in a place 
living, inhabiting, abiding, residing^ It has been 
said that its normal and usual meaning is "doxni- 
-ciled”« 

Comparisons and Distinctions 

^^Besidenf' as a noun has been compared mth, or 
distinguished from, ^^onresident’^ see 66 C J S p 
602 note 32, "settler,”® "sojourner, ”7 '^transient,”® 
^‘trespasser” see the C J S title Trespass § 1, and 
•"visitor”® While "resident” and "citizen” are not 
necessarily synonymous or convertible terms, they 
are sometimes used synonymously, as stated m 
Citizens § I a, and a similar condition exists with 
respect to the words "resident” and "inhabitant” 
Bee 43 C J S p 391 note 78-p 392 note 82 

"Resident,” when used as an adjective, has been 
held synonymous with "inhabiting’^ see 43 0 J S p 
388 note 311, and has been held not synonymous 
with "present” see 72 € J S p 491 note 5L 

Phrases 

Phrases employing the term "resident” are set 
out m the note 

BSSlDENTlALk Used, serving, or designed as a 
residence or for occupation by residents, as a resi* 
dential hotd., adapted to, or occupied by, residences. 


as a residential quarter, of, pertaining to, or con¬ 
nected with, residence or residences, as residential 
trade, qualifications, or zones, of or pertaimng to a 
resident The term may be used in contradistmo- 
tion to “business” or "commerce.”^® 

RESIDUAlii Relating to the residue, or the part 
remaining^® 

RESIDUARY. Pertaming to the residue, receiv¬ 
ing or entitled to the residne.^^ 

As apphed to the estates of decedents, the terms 
"residuary clause,” "residnaxy legatee,” "residuary 
legacy,” "residuaiy bequest,” and "residuary devise” 
are treated in the CJ S title W’llls §§ 796-801, 
1097, 1125, also 69 CJ p 413 note 72-p ^ note 
37, p 914 notes 46-55, p 925 notes 88-93 

In most jurisdictions there is a residuary clause 
or section in the statute of limitations requiring that 
all actions for relief for which no limitation is other¬ 
wise prescribed must be commenced within the pe¬ 
riod designated therein, as stated m LunitatLons of 
Actions § 103 

For other parhcnlar apphcations and specific uses 
of the term consnlt the title index to Executors and 
Administrators, and the Desonptive-Word Index. 

RESIDUE. The term "residue” is broad! and com¬ 
prehensive,^® and in a broad general sense is de¬ 
fined as meaning that which remains,^® that which 
remains after a part is taken, separated, removed, 


U- ITS—The lieontios Teryasos, D 
45 FSupp 618, 621 
54 C J. p 718 note 68 
a. Idaho—McLeod v SteUe, 249 
P 254, 256. 48 Idaho 64 
SC—Fx parte Morrow, 190 SB. 506 
508, 183 SC 170 110 A.Ii.R. 898 
a. UL—People v Carman, 53 NB. 

8d 197, 199, 385 Dl 28 
•4. US—^The Leontios Teryazos, D 
CITY.. 45 FSupp 618, 621 
54 C.J p 718 note 69 
*8. DC.—Sweeney v District of Co¬ 
lumbia, 118 F 2d 25. 27, 72 AppD a 
80. 129 A.LuH. 1870 

•6k Tex.—Hume v Gracy, 27 6W 
584. 86 Tex. 671. 

57 a J P 688 note 14 [bj 
** ^SettUr' is hardly more reitrioted 
than the word 'resident.''*—Hume ▼ 
Gracy. 27 8 W 584, 86 Tex. 671 
7 US—Dwyer ▼ Matson, CCA. 

Kan., 168 F2d 299, 808 
G. US—^The Leontios Teryaxoa^ D 
CNY, 45 FSupp 618, 621. 

54 CJ p 714 note 5 
Xlstbmtloii stated 

The word "resldenf* describes a 


person at rest in a town, while 
transient" describes him in his pas- 
sase through or across it.—^The 
Leontios Teryjaos, DCJN'Y, 46 F 
Supp 618, 621—54 CJ p 714 note 6 
[a] 

9 US—^Bx parte FUUbertie, DCS 
C, 62 FSupp 744, 748 

la Phxases 

(1) "Resident freeholder** defined 
see 87 CJS p 1874 notes 86-89 

(2) "Usual resident" distinguished 
from "inhabitant" see 48 CJ S p 
892 note 92 

(8) Other phrases employing the 
term and as to which more recent 
adjudications have not been found 
see 54 CJ p 718 notes 69-67, p 714 
notes 76-95 

11. Va—Jemigan v Capps, 45 SJB 
2d 886, 890, 187 Ya 78 
"Beiddentiel nse^ 

A building used as a place of 
aboda and In which no business Is 
carried on, is devoted to a "residen¬ 
tial use" as long as such use con- 
tinuea—Briggs v Hendiidca Tex. 
OivApp.. 197 &W2d 511, 618. 
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IS. Tex.—Briggs v Hendricks, su¬ 
pra 

15. BlaOk L.D 
'Veaidnal value” 

US—Briggs Mfg Co T U S, DC 
Conn., 80 F2d 962, 967 
14. Black LuD 

As residue 

NY—In re Wiley. 97 NYS 1017, 
1023, 111 App Div 590 
^nesiduary aoconut” 

In Bngllah practice, the account 
which every executor and adminis¬ 
trator after paying the debts and 
particular legacies of the deceased 
and before paying over the resi¬ 
duum must pass before the Board of 
Inland Revenua—Black LJ) 

18. NY—In ra Blagee'a Batata 38 
NYS8d 880, 882, 176 Mlsa 428 

16. Cal.—In re Chcunberlaln'a Ba¬ 
tata 115 P 3d 285. 287, 46 CalApp 
2d 16 

64 CJ p 716 note 16. 

What iremalns 

NJ— Klots V Klota 191 A. 854, 122 
N.JBa. 81. 
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RESIDUE 


or designated^^^ what is after something else 
has been taken outbid what is left of a number or a 
quantity after something has been abstracted 
remnant,^! remamder,^^ rest,** balance*^ 

‘‘Residue” is derived from the Latm “residuus,”*® 
defined post p 311 note 73 as meaning that which 
re m ai n s of an estate after all charges, debts, and be¬ 
quests have been paid. While the term “residue” is 
chiefiy employed, as its derivation suggests, in con¬ 
nection with decedent’s estates, it may be employed 
in other connections, and it has been said that it 
may be used with respect to a term of office, and 
when so used it is correctly applied to the whole 
term of office, as well as to a part of the term.** 

With respect to estates, the word “residue” im- 
pbes something left over after a jiortion of an es¬ 
tate has been given away,*7 and the residue of a 
blended mass of real and personal estate is what re¬ 


mains after the mass has been diminished by some¬ 
thing subtracted.** The residue mcludes the whole 
estate, of every description, left by the testator, sub¬ 
ject to all deductions required by law, or by direction 
of the testator,** and it is the proper ascertainment 
of the charges, debts, particular bequests, etc., and 
their payment and discharge, which creates the 
residue, and makes it tangible as such, to be held 
or received by the party authorized to take it, to be 
enjoyed, used, or applied according to the require¬ 
ments of the wilL** There can be but one residue, 
and the value, character, or description of the resi¬ 
due IS, m many mstances, not determinable until the 
final account is settled ** 

Defined m connection with estates, the word 
“residue” means that which remains or is left, or 
that part or portion of an estate which remains or 
IS left after the payment or satisfaction of all** 
debts,*^ costs,** paramount claims,** administra- 


17 CaL—«ecurlt 7 -Flnt Kat Bank 
of Iios Angeles v Wellslager, 198 
P 2d 700. 706. 88 CaLApp 2d 210 
Me—^Toung v Quimby. 56 A. 656. 

657 98 Ma 167 
jMmflmrly deflaed 

<1) That which remains after a 
part is taken.—Hager v Becker, 220 
SW2d 889. 841, 810 Ky 840 

(2) That which remains of some¬ 
thing after taking away a part of it. 
—Gahan v Golden. 162 NE. 164. 167. 
330 lU. 624—54 OJ p 715 note 20 
<8) That which remains after a 
part is taken, separated, removed, or 
•dealt with in some other way— 
Young V Quimhy, 56 A. 656, 657, 98 
Me. 167 

(4) What remains after deduction. 
—Ordinary v Cooley. 80 K J Law 
371. 278 

18. K Y —Hulln V Squires, 18 K Y S 
809, 812, $8 Hun 852. 

84 aj p 716 note 25 

19 R.L—Addeman ▼ Rloe, 81 A. 
429, 19 R.L 80 

TTitssss 

(1) **Besidue gas** see Mines and 
Minerals 8 2 b (4) (b) 

(2) Other phrases employing the 
word and as to which more recent 
Adjudications have not been found 
see 64 C J p 717 notes 59-68 

sa NJ—Johnson v Poulson, 82 
N JJBq 890, 896 
84 GJ p 715 note 27 

ALi CaL—Seeurity-Tirst Nat Bank 
of Los Angeles v Wellslager, 198 
P2d 700, 706, 88 CalApp2d 210 

OaL—Security-First Nat Bank 
of Los Angeles v Wellslager, su¬ 
pra. 

.84 CLJ p 715 note 28. 


She azithinotioal remainder 

Eng—Stokes v Prance, [1898] 1 Ch. 
212 

28. Cal —Security-Fipst Nat Bank 
of Los Angeles v Wellslager 198 
P2d 700 706 88 CalApp2d 210 

54 C J p 715 note 24 

34. NC—Atkins v Hron, 87 NO 
58, 62 

54 C J p 715 note 22 

28. Cal —^In re Moorehouse's Estate, 
148 P2d 885. 887, 64 CaLApp 2d 
210 

28. Wis —State ex reL Martin v 
Hell, 7 NW2d 875, 880, 242 Wls. 

41 

27. Pa.—In re Fisher's Estate, 158 
A. 786, 787, 802 Pa. 516 

28. NJ—iElotz V Hlotz, 191 A. 854, 
855, 122 NJEq 81—Johnson v 
Poulson, 82 KJr Eq 890, 894 

29. Or—In re Shepherd's Estate, 49 
P 3d 448, 461, 162 Or 15 

80L Or—^In re Shepherd’s Estate, su¬ 
pra—^Leahy v Cardwell, 12 P 807, 
808, 14 Or 17L 

81. Or—In re Shepherd’s Blstate, 49 
P2d 448, 451, 152 Or 15 

82. Or—^In re Shepherd s Estate, su¬ 
pra. 

83. Ark.—Goforth v Goforth. 154 
SW2d 819, 822, 202 Ark. 1017— 
Orr V Griffith, 65 SW2d 556, 657. 
188 Ark. 428 

CaL—Gecurity-Flrst Nat Bank of 
Los Angeles v Wellslager 198 
P2d 700, 706, 88 CaLApp 2d 210 

NJ—Summit Trust Co v McAuley 
Water Street Mission, 6 A.2d 40^ 
408, 125 NJ* Eq 505—Berger v 
Burnett 128 A. 879, 880, 96 NJ^Eq 
648. 


34. Ark.—Goforth v Goforth, 154 
SW2d 819, 822 202 Ark. 1017— 
Orr V Griffith, 65 SW2d 556, 557, 
188 Ark. 428 

Cal —Security-First Nat Bank of 
Los Angeles v Wellslager, 198 
P2d 700 706. 88 CalAppSd 210— 
In re Moorehouse's Estate 148 P 
2d 885. 887, 64 CBlApp2d 210 
Conn.—First Nat Bank & Trust Co 

V Baker. 1 A.2d 288, 288 124 Conn. 
577. 118 A.L.R. 839—Corpus Juris 
oited in Central Hanover Bank 8b 
Trust Co V Nisbet 186 A. 648, 646, 
121 Conn. 682 

Ky—^Howe v Howe's Ex'x, 165 S.W 
2d 196, 201, 287 Ky 756 
NJ—Summit Trust Co v McAuley 
Water Street Mission, 6 A.2d 406, 
408 126 NJEq 505 
Or—^In re Shepherd s Estate, 49 P 2d 
448 451 152 Or 15 

64 CLJ p 715 note 36 p 716 note 43. 

8S, Ark.—Goforth v Goforth, 154 
SW2d 819, 832 202 Ark. 1017—Orr 

V Griffith, 65 SW2d 656, 557. 188 
Ark. 428 

36L NY—In re Paine's Estate. 41 
NYS2d 408. 412, 181 Misc. 196 
54 CJ p 716 note 44. 

StanUady flsflwfld 

(1) That which remains after the 
discharge of all lawful claims.—In re 
Muskat's WIU, 271 NW 837, 888. 224 
Wls 245 

(2) That which remains after dis¬ 
charging all legal and testamentary 
claims on the estate.—^Hbwe v 
Howe's Exx, 155 SW2d 196, 201, 287 
Ky 756—54 C J p 716 note 45 

(8) What is left after all lishlli- 
ties are discharged and all the pur¬ 
poses of the testator are carried into 
effect.—Taylor’s Estate, 86 A. 708, 
711, 289 Pa. 158—64 OJ p 716 note 50 


309 



RESIDUE 


77 C J S 


tion*^ and funeral** charges^ and other proper** 
charges^* and commissions;^^ legameS;^* both spe- 
cido and general,^* previous devises and bequestS;^^ 
and the other specific gifts,^* all that property 
which remains after paying charges and debts and 
satisfying the devises and bequests,^* what re m ai ns 
of the testator’s estate after deducting debts, be¬ 
quests, and devises the balance left after the 
payment of all debts of the estate, and the payment 
of all specific, demonstrative, and general legacies,^* 
the surplus of a testator’s or intestate’s estate re¬ 
maining after all the debts and particular legacies 
have been discharged^* or after discharging all his 


liabilities,** that part of the estate which is left 
after all the other provisions of the will have been 
satisfied,*^ and the term has been held to mean 
whatever may be left unconsumed of an estate at 
the death of a devisee ** 

^^Besidue” is further defined as meaning whatever 
IS not specifically devised or bequeathed,** what has 
not been particularly devised by wiU,*^ everything 
which remains of an estate not otherwise disposed 
of,** that part of a testator’s estate not otherwise 
disposed of,** that only which remains undisposed 
of after satisfying all particular legacies and de¬ 
vises including any which may be made by codicil ,*7 


37 Conn.—Central Hanover Bank & 
Trust Co V Nlsbet, 186 A. 648, 
646. 121 Conn 682—Stanley v 

Stanley, 142 A. 851, 856, 108 Conn. 
100 

Bzpeases of adsnialstration 
Cal —^In re Moorehonse a Estate, 148 
P 2d 385 887, 64 CalJ^pp 2d 210 
NJ—Summit Trust Co v McAuley 
TVater Street Mission, 6 A.2d 406, 
408. 125 NJMd 505 
Or —^Zn re Shepherd s Estate, 49 P 2d 
448 451 153 Or 16 
64 C J p 716 note 87 

88. Conn.—Corpus Juris oited ta 
Central Hanover Bank & Trust Co 

V Nlsbet 186 A. 648, 646. 121 Conn. 
682 

64 CU j» 715 note 88 

89. Conn.—Oorpris Jtiris cited in 
Central Hanover Bank & Trust Co 

V Nlsbet 186 A 648, 646, 121 Conn. 
682 

NJ—Summit Trust Co v McAuley 
Water Street Mission 6 A2d 406, 
408 125 NJEq 606—Bersrer v 

Burnett 128 A 879, 880, 95 NJEq 
648 

4a Conn —First Nat Bank & Trust 
Co V Baker, 1 A2d 283, 288 124 
Conn. 577, 118 AL.H 889—Corpui 
Juris died la Central Hanover 
Bank & Trust Co v Nlsbet 186 
A 643 646, 121 Conn. 682—Stanley 

V Stanley, 142 A 861, 855, 108 
Conn. 100 

Ky—Howe v Howe’s Ex’x. 166 SW 
2d 196, 201, 287 Hy 766 
NJ—Summit Trust Co v McAuley 
Water Street Mission, 6 A2d 406, 
408, 125 NJEq 505—Berber v 
Burnett 123 A 879, 880. 96 NJEq 
648 

Or —^In re Shepherd’s Estate, 49 P 2d 
448 451, 152 Or 15 
64 aJ p 716 note 48 

41. Conn.—Corpus Juls dted in 
Central Hanover Bank & Trust Co 

V Nlsbet 186 A 648, 646, 121 Conn. 
682 

NJ<—Summit Trust Co v McAuley 
Water Street Mission, 6 A2d 406, 
408. 125 NJ.Eq 605—Berber v 


Burnett 128 A 879 880, 96 NJEq 
648 

48. Cal —^In re Moorehouse’s Estate, 
148 P2d 886, 887, 64 CalApp2d 
210 

Conn.—^First Nat Bank & Trust Co 

V Baker, 1 A2d 283, 288 124 Conn 
577 118 ALiR. 339—Corpus Juris 
dted la Central Hanover Bank & 
Trust Co V Nlsbet 186 A 648, 646, 
121 Conn 682 

N J —Summit Trust Co v McAuley 
Water Street Mission. 6 A2d 406, 
408, 126 NJEq 506 
Or—^In re Shepherd’s Estate, 49 P2d 
448 451 152 Or 16 
Wls.—In re Muskats Wlll» 271 NW 
887 838 224 Wls 245 
54 C J p 715 note 40 

43. Wls.—^In re Muskat’s Will, su¬ 
pra. 

54 C J p 716 note 41 
Spedllo devises and learades 
Or—^In re Shepherd’s Estate. 49 P2d 
448, 451, 162 Or 15 
Fartienlar learades 
Ark.—Gtoforth v Goforth, 154 S W 2d 
819, 822, 202 Ark. 1017—Orr v 
Griffith, 65 BW2d 556, 557, 188 
Ark. 428 

Conn.—^First Nat Bank & Trust Co 

V Baker, 1 A2d 288, 288. 124 Conn 
577 118 AI..R. 889 

Ky—Howe v Howe’s Es’x, 155 SW 
2d 196, 201, 287 Ey 756 
54 CJ P 716 note 43 
Partioular bequests 
Or—^In re Shepherd's Estate, 49 P2d 
448, 451, 152 Or 15 
64 C.J p 716 note 48 

44. Cal —Security-First Nat Bank 
of Lios Anareles v Wellslaarer, 198 
P2d 700, 706 88 CalApp 2d 210 

45. N J —^Berarer v Burnett 1*8 A. 
879, 880, 96 NJEq 648 

54 C J p 716 note 42 

4a Or—^In re Shepherd’s Estate 49 
P 2d 448, 451, 152 Or 15~~Brown v 
Hilleary, 82 P2d 584, 686, 147 Or 
185 

54 C J p 715 note 80 

47. NT—In re Mahlstedt’s Will, 
250 NTS 628, 644, 140 Mlsc. 245 
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4& Ohio—Shively v Perrine, Prob. 
67 NR2d 82, 37 

49 Or—^In re Shepherd’s Estate, 49 
P 2d 448, 461, 152 Or 15 
54 C J p 716 note 48 
5a US —^Moraran v Huarjlna, CC 
Ga., 48 F 3. 5 

51. Iowa—^In re Vail’s Estate, 278 
NW 107 110 228 Iowa 561—In re 
Richters Will, 234 NW 285. 288. 
212 Iowa 88 

Similarly stated 

That which remains after the 
exiarencies of the testator’s own ex¬ 
perience between the maklnar of the 
will and his death.—^In re Muskat's 
Will, 271 N W 887, 888, 224 Wia 245 

52. NJ—Klotz V Elotz, 191 A 854. 
855 122 NJEq 81 

54 C J p 716 note 68 

5a Pa—^In re Bricker’s Estate. 4 
A2d 905, 907, 836 Pa 300—In re 
Shaw’s Estate, 191 A 169, 162, 324 
Pa 456—In re RetteWs Estate, 14 
A2d 822, 823, 142 PaSuper 835— 
In re Carson’s Estate, 196 A 527. 
630, 180 PaSuper 133 
64 C J p 716 note 56 
‘ODa whatever part of a win it may 
happen to be found it ought to have 
that meaning, unless the whole will, 
taken together, shows clearly that 
it was not so intended. ’—In re 
Bricker’s Estate, 6 A2d 905 907 835 
Pa 800—^In re Shaw’s Estate, 191 A 
159, 162, 826 Pa 456—^In re Carsons 
Estate, 196 A 627, 580, 130 PaSuper 
188—54 C J p 716 note 66 [a] 

54. m— Gahan v Goldea 162 NE. 

164, 167, 330 HI 624. 

54 C.J p 716 note 67 

5a Ohio—Hewes v Mead, 80 NB. 

2d 212, 215, 81 Ohio App 489 
Everything not otherwise disposed of 
Ohio—Shively v Perrina Prob, 67 
NR2d 82. 87 

5a Va—Jordan v Richmond Home 
for Ladies, 66 S E 730 735, 106 Va 
710—Prison Assoa v Russell. 49 
SE. 966. 968. 108 Va 568 

57 Conn.—IXiffleld v pike. 42 
641, 648, 71 Conn. 52L 
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itssiDVS —resignation 


all property subject to testamentaiy disposition 
whicli IS not otherwise effeotivdy disposed of all 
of which no eifectoal disposition is made by the willy 
other than by the residnaiy danse 

The word "residue,” and the terms "rest and resi¬ 
due” and "rest, residue, and remainder** in practice 
are commonly used interchangeably and are con¬ 
strued to have the same meaning,and it has been 
said that the courts, in definmg these expressions, 
have virtually limited their discussion to mteipret- 
ing the word "residue** where it appears m combina¬ 
tion with the other terms 

"Residue” as employed in residuary clauses of 
wills IS treated in the C J S title Wills §§ 796-801, 
also 69 C J p 413 note 72-p 428 note 37 

Comparisons and distinctions '^sidue*' has been 
held equivalent to, or synonymous with, "balance” 
see 8 C J S p 378 note 31, ^^remainder** see 76 C J S 
p 902 note 42, "rest,**®^ and "surplus * 

It has been compared with, or distinguished from, 
"remainder** see 76 C J S p 902 note 43, and "sur¬ 
plusage 

SESIDUUM. In general, what is left what there 
jLS left after a process of separation.®® More spe¬ 
cifically, and! in law, the residuaiy estate,®^ the 
surplus of a testator*s or intestate’s estate after dis¬ 
charging all his liabilities,®® the surplus when all 
the debts and particular legacies are discharged,®® 
that which remains of a decedent*s estate after debts 
have been paid and legacies deducted,7® what re¬ 
mains after administration, properly so called, is 
eonduded!.^^ 


It has been said that the term "residuum^^ implies 
that something has been taken from the class of 
property involved, and what remains is the 
siduum.’*7i 

As used m paving, "residuum” is equivalent to 
"flux** see 36 C J S p 1034 note 10 

RESIDUUS A Latin word meaning that which re¬ 
mains of an estate after all charges, debts, and be¬ 
quests have been paid.^® 

RESIdN To give up, to surrender by a formal 
act, to yield, to relinquish, to give up one’s office 
or position, to withdraw from The word "re¬ 
sign,” m its ordinary and usual sense, imports a 
voluntary act,and has been held not to include 
the act of one whose continuance in a position has 
been terminated by death^® or by mduction into the 
armed forces under the Selective Service Act 

^^sign” has been held equivalent to, or synony¬ 
mous with, "abandon” see 1 C J S p 3 note 53, "de¬ 
cline” see 26 C J S p 41 note 38, "renounce” see 
76 C J S p 1166 note 27, and "withdraw ® 

It has been distinguished from "expel** see 35 
C J S p 206 notes 90 2, 90 3 

RjBSiaNA TIQ B ST JXmiS PROE&lt Sl*6lf- 
TANEA EEFX7TATIO See 54 G J p 717 note 84. 

KESlfiKATlON' It has been said that "resigna¬ 
tion” IS a term of legal art, having legal connota¬ 
tions which describe certam legal results 7® It is 
characteristically the voluntary surrender of a 
position by the one resigning, made freely and not 
under duress,®® and the word is defined generally 


as. Wli—In re Hadcllfle, 216 NW 
SOI, 502, 194 Wis 330 
S4CJ P 716 note 63 
59. N Y —In re Mahlstedt's Will, 260 
IT T S 028, 044 140 Misc. 245 
S4CJ p 716 note 51 
SO, Or—^In re Shepherds Estate, 49 
P2d 448, 4S1, 152 Or 15 
:6i Or—^In re Shepherds Estate, 
supra. 

ба. NJ-^Braaaw v Bolles, 26 A. 
947 950 51 KJEa 84 

63. Pa.—Jauretche v Proctor, 48 Pa. 
466 471<-»aalla«her v Gallagher 
16 Pa.Dist. 458, 460 

64. NJ—^Braaaw v Bolles, 25 A. 
947 059 51 NJBa 84. 

00 CJ p 1181 note 59 [aj 

65. Wls—In re Stark, 134 NW 889, 
895, 149 Wls. 633L 

бб. US—^Parsons v Colgate, CC 
NY. 16 P 800, 608, ^1 Blatchf 
171 

64 CJ 9 Tllnste 7U 


67 Wls—In re Stark, 134 NW 889 
395, 149 Wls 631 

68. US —^Morgan v Huggins, CC. 

Ga., 48 F 8, 5, 9 L.ILA. 640 
54 C J p 717 note 74 
69 Wls—In re Stark, 134 NW 389, 
895 149 Wls. 681 

7a Wls —In re Stark, supra. 

71 Wls —^In re Stark, supra. 

54CJ p 717 note 77 

72. Cal—^In re llarlnos* Estate, 102 
P2d 448 447. 39 CalA.pp 2d 1 

73. Cal —^In re Moorehouse s Estate 
148 P2d 385, 887, 64 CalApp2d 
210 

74. Del —^Bigger v Unemployment 
Compensation Commission, 46 A.2d 
137. 148, 4 Terry 274. 

AS word of release 

In a deed by Chief Ninigret of the 
Narragansett tribe of Indians to 
the colony of Khode Island the word 
^resign* was employed as the word 
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of release—In re Narragansett In* 
dlans 40 A. 347 855 20 R.X. 715 

75. NY—In re Keech's Will, 61 N 
YS2d 486, 437, 187 MlSC. 154— 
Metropolitan Life Ins Co v 
Walsh, 51 N Y S 2d 12, 14, 183 Misc. 
230 

A person who is forced to resigr 
Is in the position of one who is dis¬ 
charged —^Moreno v Calms 127 P 2d 
914, 916 20 Cal 2d 531 
7a NY—^In re Eeech*s Will, 61 N 
YS2d 435 437, 187 Misc 154. 

77 NY —^Metropolitan Life Ins Co 
V Walsh. 51 NYS2d 12. 14, 188 
Misc. 230 

78. N Y —People v Metropolitan 
Dist. Police Board, 26 Barb 487 
600, 50L 

79 La.—State ex rel Murtagh v 
Department of City Civil Service* 
42 So 2d 65, 69, 215 La. 1007 

8a Cal —^Moreno v Cairns, 127 P 2d 
914, 916, 20 Cal.2d 58L 
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as meaning the act of resigning or giving up, as a 
claim, possession, or position.^^ 

In ecclesiastical law, where a parson, vicar, or 
other beneficed clexgyman voluntarily gives up and 
surrenders his charge and preferment to those from 
whom he received them. It is usually done by an m- 
stroment attested by a notary 

In Scotch law, “resignation’' is the return of a fee 
into the hands of the superior 

The word ^^signation” is treated m numerous 
titles throughout this work and for specific refer¬ 
ences see the various title indexes and consult the 
Descnptive-Word Index. 

RESIGINEE One m favor of whom a resigna¬ 
tion IS made 

BESIIiIENOS The act of rebounding, the act 
of resilmg (that is, starting back, recoiling) leaping 
or springing back, the energy given out by a body 
which is released after being strained up to its 
elastic limit, or the energy to deform a bar to its 
elastic limit 

BESHjIENOY. The tendency to spring back to 
form.*® 


EESnJBNT The term “resilient” is derived from 
the Latm meaning back, and “silire” meaning to 
leap,®7 and is a word of comparative meaning®® 
It IS variously defined to mean havmg resilience®® 
or the capacity to rebound,®® melined to leap or 
spring back,springing back,®® leaping back, re¬ 
bounding, recoiling, returning to or resuming the* 
original position or shape,®® possessing power of 
recovery, elastic, buoyant ®^ 

^^esilient” has been compared with, and distm- 
guished from, “deformable” see 26 O J S p 682 note 
92, “elastic” see 28 C J S p 1051 note 37, and “fiexi.- 
ble” see 36 C J S p 1026 note 87 

RESINr An amorphous substance which exudes: 
from plants, supposed to be the product of oxida¬ 
tion of volatile oils secreted by the plant ®® 

Resmous Having the qualities of resin.®® 

EES IPSA I^QXTITXTE. See the definition Ees. 
ante p 274. 

EESIST. The word “resist” is derived from the 
Latm,®7 and is defined as meanmg to oppose,®® to 
oppose by physical, mental, or moral power,®® or by 
direct, active and quasi-forcible means to ofier 


81« New Standard D 
sa. Black LuD 
83. Black L.D 
8ft. Black XmD 

8Si. US—^Palmer v Jordan Mach. 
Co, CCNT. 186 F 496, 502. 503 

86. US —Besser v Merillat Cuivert 
Core Co, DC Iowa, 226 F 783, 786 

87. US—Lyon, Inc., v Clayton db 
Lambert Mfs Co, DC Del. 13 F 
Supp 831. 332 

88. US—Acme Card System Co ▼ 
Globe-Wernicke Co. D C Ill. 23 F 
2d 523. 525 

89 US—Palmer y Jordan Mach. 
Co, aCNT. 186 P 496, 503 

Jl *^silieiLtly moniited Yalve” la a 
valve placed In a suitable support In 
such manner that it will return to 
and resume the original poaitiozL— 
Trlco Products Corporation v SL A. 
Laboratories. Inc., C.CJLNT, 71 F 
2d 677. 679 

90 US—Lsron. Inc., v Clayton'*& 
Lambert Mfg Co. DODeL, 18 F 
Supp 381. 882 

9L U S —Kitson Co v Xiattimer- 
Stevena Co, C OAFa.. 37 F 2d 562, 
563 

54 C.J p 718 note 10 

98. US—Palmer v Jordan Mach. 
Co. aONT.. 186 F 496, 502. 503 

93. UB—Palmer v. Jordan Mach. 


Co, auprar-Daniela v Permutit 
Co. DC Del, 44 FSupp 74, 79 
Specifloally, In meohanloa, the term 
is used of a body capable of with¬ 
standing sudden shock without per^ 
manent deformation or rupture — 
Palmer v Jordan Mach. Co, C C N T. 
186 F 496, 502 

94 , ns —Palmer v. Jordan Mach. 
Co, supra. 

95 New Standard D 
Uaear resins i XTovolaks 
* These resins are generally re¬ 
garded as condensation polymers of 
simple monomethylolphenols They 
are readily obtained from phenol 
cresols, and many other phenols 
which possess two or more active 
nuclear positions unblocked by sub¬ 
stituent groups Baekeland gave the 
name of Novolaks to resins of this 
type. They are fusible, brittle solids 
which dissolve readily in some or¬ 
ganic solvents and are unchanged 
by prolonged heating in the absence 
of air When air is present, the hot 
resin is oxidized at the surface, 
forming a brown iUm which does not 
melt and is not affected by organic 
solvents "—(Application of Daniels, 
Gust. & PatJLpp, 177 F 2d 288, 287 
SoammoBy resin 

A manufactured article made of 
ecammony by digesting scammony 
root or crude gum scammony in al¬ 

312 


cohol—U S V Martin, CCMass., 
155 F 264—56 CJ p 135 note 73. 

96. New Standard D 
*‘Reslnous body'* defined see 11 (U S. 
p 882 note 45 1 

97 ‘*The word Is liatlB, and its use 
seems to be singularly true to its 
etymology C*re * back or against and 
*eto, stand] and to retain the exact 
classical meaning *—State v Welch^ 
87Wis 196 201 

98. Ala.—Caldwell v State, 23 So 2a 
876 878, 82 Ala.App 228 
54 C J p 719 note 49 
Similarly defined 

(1) To oppose passively or active¬ 
ly—^In re Boyd, DCTenn., 228 F. 
1003 1004 

(2) To make opposition—^McAlpine 
V State, 97 So 612, 618. 19 AlaJLpp 
891 

(3) To exert phsnsical or moral 
force in opposition to—^In re Boyd, 
supra. 

99 US—Keegan v U S. NY, 65 
set 1203 1207, 325 US 478, 89 
L.Bd. 1745 

Phrases emplosring the term "re¬ 
sist** and as to which more recent 
adjudications have not been found 
see 54 C J p 719 notes 55-57 
1. Win—State v Welch, 87 Wls. 
196, 201 

"This word properly desosrlbes an 
opposition by direct action and Quasi 



77 CJS 


RESIST—RESOLUTION 


resistance,^ to obstruct,^ to act,^ stand,^ or stnTe® 
against, to withstand ^ 

It is also defined as meaning to antagonize,^ to 
baffle, to bring to naught 9 

'Tlesist” has been held equivalent to, or synonv- 
mous with, "obstruct” see 67 C J S p 44 note 91, 
and "oppose” see 67 C J S p 508 note 65, and has 
been distinguished from "prevent” see 72 C J S p 
497 note 84 

The right to resist an unlawful arrest on a 
onminal charge is discussed generally m Arrest 
§ 13 a Resisting an unlawful arrest as a defense in 
oml actions and criminal prosecutions for assault 
and battery is treated in Assault and Battery §§ 
18 b (7), 92 d. If homicide occurs Tihile an arrest 
is being resisted the fact of the resistance may affect 
the criminal responsibility, and for specific refer¬ 
ences to the various aspects of this subject see the 
index to the title Homicide, sub verbo "Arrest ” 

Resisting or obstructing the execution of process 
or an officer in the performance of his duty as con- 
ahtuting an offense see Obstructing Justice § 1 et 
seq For other particular applications and specific 
uses of the term consult the Descnptive-Word Index 


RESISTANCE In its ordinary sense, an act of 
standing against or obstructing,an evidence of 

forcible means'*—Caldwell y State, 

23 So 2d 876 878, S2 Ala.App 228— 

McAlplne v State. 97 So 612, 618, 19 
Ala.App 891. 

6 Ala.—^McAlpine v State, supra. 

5. Ga.—Powell v State, 108 BB 

464, 465 152 Ga. 81 
S4 C J p 719 note 47 

4. US—In re Boyd. DCTenn, 228 
F 1003, 1004 

6. Wls—State v Welch, 37 Wla 
196, 201 

6. Ala.—McAlplne y State, 97 So 
612, 618, 19 Ala.App 891. 

54 C J p 719 note 58 

7 US—Keeaan v U S, N’T, 65 
S Ct 1203, 1207, 825 U S 478, 89 L. 

Bd 1745 

54 CJ p719 note 54 

5. US—^In re Boyd, DC.Tezm., 228 
F 1008, 1004 

Ala.—^McAlplne y State, 97 So 612, 

618, 19 Ala.App 891 
0. Ga.—Powell y State 108 S B. 464, 

465, 152 Ga. 81. 

54 CJ p 719 note 48 
la US—U S V Ault, DC Wash., 

268 F 800 811—U S y Strongr. 

D awash., 263 F 789, 796 
"Bncourage resistance" defined see 
80 aJ S p 240 note 49 
11. Ohio—State y Schwab. 148 NB 
29. 81. 109 Ohio St 29 


unwillingness,^^ the opposition of force to force 
also not retreating from force 

‘Resistance” has been distmgoished from "un¬ 
willingness 

As an electrical term, "resistance” is defined in 
Electricity § 1 b 

Resistance by the female as an essential element 
of the crimes of rape, attempt to rape, and assault 
with intent to rape see Rape §§ 12, 27 The power 
of courts generally to punish for contempt for re¬ 
sistance to their proper orders is discussed in Con¬ 
tempt § 12. The power of federal courts is treated 
in Contempt § 50 

RES JTJPIOATA See the defimtion Res ante p 
274 note S6-p 275 note 4 

BESOLXmON The term "resolution” is defined 
generally as meaning a statement or verdict In 
a more restricted sense, it is defined as meaning a 
formal expression of the opmion or will of an official 
bodyi® or a public assembb^" adopted by a vote, 
a mere expression of the opinion or mmd of the 
council concerning some matter of admimstration 
coming within its official cognizance,^^ a declara¬ 
tion of a council or legislative body evincing some 
purpose or intent to do some act, not the doing of 
the act itself the detenmnation or decision with 

Ga.—Allen y Wise, 50 SB.2d 69 
71 204 Ga. 415. 

Iow8L—Andrew y Iowa State Bank 
of Osceola. 250 NW 492, 495, 216 
Iowa 1170 
54 C J p 721 note 85 
Similarly defined 

(1) A mere expression of the opin¬ 
ion or mind of the council concern¬ 
ing some matter comina within Its 
official cognizance —W B Gibson Co. 
V Warren Metropolitan Housing Au¬ 
thority, 29 NJB:2d 236, 288, 65 Ohio 
App 84 

(2) An expression of the opinion 
or mind of the official body concern¬ 
ing some particular item of business 
or matter of administration comtna 
within its official cognizance—^Baker 
y Liake City Sewer Dist., 191 P 2d 
844, 848, 80 Wa8h.2d 610 

19 Ohio —W B Gibson Co y War¬ 
ren Metropolitan Housing Author¬ 
ity, 29 N E 2d 286, 238 65 Ohio App. 
84—Cleveland, S & C Railway y 
City of Norwalk, 17 Ohio NJ>.,N 8^ 
680, 586 

SimUaxly defined 

(1) A mere declaration with re¬ 
spect to future purpose or proceed¬ 
ings of the board.—^McPherson v 
Ridtiards, 26 P2d 684, 586, 134 Cal 
App 462 

(2) The intention tg enter on some 


12. Wls—State V Welch, 87 Wis 
196, 201. 

54 CJ p 720 note 61 

13 Wls—^Brown v State 106 NW 
586, 539, 127 Wls 198 7 Ann Cas 
258 

14i Ohio —State v Schwab, 148 N B. 
29, 81, 109 Ohio St 29 

15. Ill—De Lieuw Gather & Co v 
City of Joliet 64 NR2d 779. 784, 
827 HLAPP 458 


(1) "Joint resolution" defined see 
48 CJS p 799 notes 11-16 

(8) Other phrases emplos^ng the 
term "resolution* and as to which 
more recent adjudications have not 
been found see 54 OJ p 722 notes 
98-4 

16. Ga.—Allen v Wise, 50 S.B 2d 69, 
71. 204 Ga. 416 

Pa.—Scudder v Smith, 200 A. 601, 
604 831 Pa. 165 
54 C J p 721 note 84 

17 Ga.-^Allen v Wise, 60 SJE.2d 
69, 71, 204 Ga. 415 

Ill—De Leuw, Gather & Co v City 
of Joliet 64 NB2d 779, 784, 327 
IllJLpp 453 

Pa.—Scudder v Smith, 200 A. 601, 
604 331 Pa. 165 
54 aJ P 721 note 84 
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regard to its opinion or intention of a deliberative or 
legislative body,^^ pablio assembly, tovm council, 
board of directors, or the like,^^ also, a motion or 
formal proposition ojffered for adoption by such a 

body 22 

^^solntion” IS also defined as meaning a sugges¬ 
tion or direction in wnting,22 concurred m by the 
two houses of the assen^bl^, if there be two houses, 
or passed by one house, if there be but one, and not 
submitted to the e^ecutne loi his approval 2^ It is 
further defined as meaning an agreement to a law 
or other thing adopted by a legislature or popular 
assembly,25 a measure required by law to complete 
legislation 26 

A resolution is variously described as being ad¬ 


ministrative27 or ministenal22 m character, epe- 
cial22 and temporaiy^o xn character It deals with 
matters of a special or temporary character,2i and 
has only a temporary effect 22 

A resolution is not a law,22 but is the mere ex¬ 
pression of an opinion,24 or merely the form in 
which the legislative body expresses an opinion,2*^ 
and IS used whenever the legislative body passing 
it wishes merely to express an opinion concerning 
some given matter or thing 26 it is, generally, not 
an order, but a mere expression of view on which an 
order issues to make it effective 27 

While a chaiactenstic feature of a resolution is 
its enactmg clause, ‘‘Be it resolved,”28 the use of 
such phrase, or even of similar language, is not es- 


enterprise of public moment, some- 
thingr authorized by law which it may 
do —"W B Gibson Co v Warren 
Metropolitan Housing Authority, 29 
NJC2d 236, 238. 65 Ohio App 84— 
Cleveland SAC Railway v City of 
Norwalk. 17 Ohio NP NS 680, 686 
20 lova.—Sawier v Collins 127 N 
W 1016, 148 Iowa 712 
SD—State v Summers 144 NW 
730, 733, 33 SD 40 50 LR.A.NS, 
206, AnnCas 1916B 860 

21. SD—State v Summers, supra. 

22. Iowa.—Sawyer v Collins, 127 N 
W 1016, 148 Iowa 712 

SD—State v Summers 144 NW 
780. 733, 33 S D 40 50 D R A. N S. 
206 AnzLCas 1916B 860 
Rtmllarly defined 

A proposition offered for adoption 
by a bod\ —^Balacek v Board of 
Trustees of Eire Department Pension 
and Related Funds, 26 NTS 2d 419, 
425 

23. Mo—Cape Girardeau v (Fougeu, 
80 Mo App 551, 566 

Wls—^Branigan v State, 244 NW 
767. 771, 209 Wis 249 

24. Mo—Cape Girardeau v E*ougeu 
SOMoApp 551, 556 

25 US —Gas & Hlectrlc Securities 
Co v Manhattan & Queens Tract. 
Corp, CCANT, 266 P 626, 636 
26. Ohio —^McFarlan v Norwood. 19 I 
Ohio NP,NS 145, 151 i 

27 Tex.—Wilder v American Pro-! 
duce Co. C1VJV.PP, 147 SW2d 986.1 
938 

28. Kv —City of Owensboro v 
Board of Trustees, City of Owens¬ 
boro Bmp Pension Fund 190 S W 
2d 1005, 1008 301 Ky 113 
Utah —Kelgley v Bench. 68 P 2d 262, 
266, 90 Utah 569 

29 Ark.—'Van Hovenberg v Hole- 
man, 144 SW2d 718, 721, 201 Ark. 
370 

Fla.—Certain Lots Upon Which Tax¬ 
es Are Dellnuuent v Town of Mon- 


ticello, 81 So 2d 905, 911. 169 Fla. 
184 

Ill—^People ex rel Holvey v Kapp 
189 NH 920 922, 865 111 596—Peo¬ 
ple V Mount 58 NB 360. 364 186 
Ill 560—Villagre of Altamont v 
Baltimore & Ohio S W Railroad 
Co, 56 NE 340 341 184 HI 47— 
Chicago & N P R Co v City of 
Chicago. 51 KE. 596. 598 174 Ill 
439 

N T —Collins v City of Schenectady 
10 NYS2d 803, 307, 256 AppDiv 
889 

Tenn.—^Boyer Fire Apparatus Co v 
Town of Bruceton, 66 SW2d 210, 
214, 16 TenmApp 148 

30 Ark—Van Ho\enberg v Hole- 
man. 144 SW2d 718, 721, 201 Ark. 
870 

Fla.—Certain Lots Upon Which Tax¬ 
es Are Delinquent v Town of Mon- 
ticello. 31 So 2d 905 911, 159 Fla. 
134 

Ga.—Allen v Wise, 60 SB 2d 69. 71, 
204 Ga. 415 

Ill—^People ex rel Holvey v Kapp. 
189 NE 920 922, 365 IlL 596—Peo¬ 
ple V Mount. 58 NE 860, 864, 186 
Ill 560—Village of Altamont v 
Baltimore & Ohio S W Railroad 
Co, 56 NE 340 341, 184 Ill 47— 
Chicago & N P R. Co v Citv of 
Chicago, 51 NE 596, 598, 174 Ill 
489 

Ky—City of Owensboro v Board of 
Trustees Citv of Owensboro Emp 
Pension Fund, 190 SW2d 1005 
1008 301 Ki 113 

NY—Collins \ Clfv of Schenectady 
10 NYS2d 303 307 256 App DU 
889—KiJ V Aszkler, 296 NYS 351, 
853, 163 Misc 63 

Tenn—Boyer EMre Apparatus Co v 
To^ n of Bruceton, 66 S W 2d 210 
214, 16 Tenn App 143 

Utah.—Keiglei v Bench, 63 P 2d 262. 
265. 90 Utah 569 

3L Ga.—Allen v Wise, 50 SE2d 
69, 71, 204 Ga. 415—City of Rome 
V Reese 91 SJB 830. 881, 19 Ga. 
App 559 


Applicable only to a single mat¬ 
ter of passing moment.—People v 
Mount 58 NE 360 864 186 111 560 
32 Me—City of Bangor v Inhab¬ 
itants of Etna, 84 A.2d 205, 208, 
140 Me 85 

NJ —Ex parte Hague, 144 A, 646. 
559, 104 N JEq 31 

Tex.—Conley \ Texas Division of 
United Daughters of the Con¬ 
federacy, Civ App, 164 SW 24, 
26 

38. Ark.—^Van Hovenberg v Hole- 
man, 144 SW2d 718, 721, 201 Ark 
370 

Ga.—Allen v Wise, 60 B E.2d 69, 71, 
204 Oa. 416 

Ill—Village of Altamont v Balti¬ 
more & Ohio S W Railroad Co, 56 
NE 340 341 184 Ill 47—Chicago 
& N P R Co V City of Chicago. 
51 NE 596. 698. 174 Ill 439 
Okl—Hawks V Bland, 9 P2d 720, 
721 156 OkL 48 

34. Okl—^Hawks v Bland, supra. 

35 Ark.—Van Hovenberg v Hole- 
man, 144 S W 2d 718, 721, 201 Ark. 
370 

Okl—^Hawks v Bland, 9 P2d 720, 
721, 156 Okl 48 
54 C J p 721 note 86 

36. Me—City of Bangor v Inhab¬ 
itants of Etna, 34 A.2d 205, 208 
140 Me 85 

NJ—^Ex parte Hague, 144 A. 546 
559 104 N JEq $1 

Tex —Conley v Texas Division of 
United Daughters of the Con¬ 
federacy Civ App, 164 SW 24, 
26 

37 NT —Balacek v Board of Trus¬ 
tees of Fire Department Pension 
and Related OTunds, 26 N Y S 2d 
419, 425 

38. NY —Balacek v Board of Trus¬ 
tees of Fire Department Pension 
and Related Pounds, supra. 

Okl—Hawks v Bland, 9 P2d 720, 
721, 156 OkL 48 
54 C J p 721 note 86 [b] 
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flential to constitute the action of an official body a 
resolution's^ and, in fact, it is not essential that any 
set fonn of words be employed if the other reqiure- 
xnents are met It is not essential that a resolution 
should be in writing,^ ^ although the word in and 
of itself imputes a writing 

A resolution ordinarily is passed without the forms 
and delays which are generally required by consti¬ 
tutions and municipal charters as prerequisites to 
the enactment of valid laws or ordinances 

^^Besolution” has been held to be equivalent to, or 
synonymous with, “order’’ see 67 C J S p 520 note 
63, and “ordmance” see Mumcipal Corporations § 
4U 

It has been compared with, or distinguished from, 
^T)ill” see 10 C J S p 382 notes 38, 39, ‘^[ly-law” see 
12 € JS p 872 note 604* ‘law” see the C JS title 
Statutes § 1, also 54 C J p 721 note 95, “order” 
see 67 G J S p 520 note 63, “ordinance” see Mu¬ 
nicipal Corx>orations § 411, and “regulation” see 76 
GJS p616note 18 

The term “resolution” is treated in various con¬ 
nections throughout this work, particular reference 
being made to the C J S titles Associations | 11, 
Beneficial Associations §§ 25, 29, Building and Loan 
Associations § 107, Clubs § 7, and Statutes § 1 
Consult also the title indexes to Banks and Banking, 
Corporations, Counties, and Mumcipal Corporations, 
and the Descnptive-Word Index. 

BESOLUnVE Serving to dissolve or relax, dis¬ 


solving, as a drug, operating to resolve or annul 

BESOLTJTO As the first word of maxims as to 
which there have been no recent applications see 54 
CJ p 722 notes U, la 

EESOLTJTOBZA. A Spanish word used to describe 
a condition,^^ which, on being fulfilled, produces the 
revocation or mvalidity of the contract,^® and re¬ 
stores things to the state m which they were before 
the contract was entered into It may be analogous 
to a condition subsequent 

BESOLT7TOEY. Resolving, or explaining, explana¬ 
tory 

RESOLVE To reduce to the constitutent elements, 
to separate the component parts of also, to ex¬ 
press, as an opinion or determination, by resolu¬ 
tion or vote Sl¬ 
it has been said that the word “resolved” is as 
potent to declare the legislative will as is the word 
“enacted ”S2 

RESONANCE. The enhanced response of a vibrat¬ 
ing body to its own natural frequency 58 

RESORCIN A compound derived from resins and 
related to orom 54 

RESORT In terms of place, the word “resort” is 
defined as meaning a place of frequent assembly, 55 
a place resorted to by an individual, or frequented 
by many ,5® to haunt 57 The word “resort” is fur- 


89 N J—-Town of Irvlngrton v Olle- 
mar. 16 A.2d 5G3 564, 566. 128 N J 
Eq 402 

64 OJ p 721 note 86 [c] 

4b0i Iowa.—^Andrew v Iowa State 
Bank of Osceola. 250 NTV 492, 495 
216 Iowa 1170—Saw>er v Lorenzen 
& Weise 127 NW 1091 1098, 149 
Iowa 87, Ann Cas 1912C 940 
Ohio—-W B Gibson Co v TVarren 
Metropolitan Housing Authority, 

29 NR2d 236 238, 65 Ohio App 84 

41. Iowa.—Andrew v Iowa State 
Bank of Osceola. 250 NW 492 494, 
216 Iowa 1170 

42 , Wis—Branigan v State, 244 N 
W 767. 771, 209 Wls 249 

48. Mo—Cape Girardeau v Fougeu, 

30 Mo App 551, 656 

Okl—^Hawks v Bland, 9 P2d 720, 
721, 156 OkL 48 
Passing and taking effect 

It need be read but once and may 
be passed by a viva voce vote with¬ 
out calling the ayes and noes, where¬ 
upon, when engrossed, it becomes 
operativa 


Mo—Cape Girardeau v Fougeu, 30 
Mo App 551, 556 

Okl—Hawks v Bland, 9 P 2d 720 
721 156 Okl 48 

44. Webster New Int-D 
Resolutive condition** defined see 15 
C J S p 813 note 86 1 

45 Escriche Dlccionario 

46. Philippine—Barretto v Manila, 
7 Philippine 596 597 

47 Escriche Bicdonario 

48. Philippine—Barretto v Manila. 
7 Philippine 596, 597 

Conditions subsequent in contracts 
generally see Contracts S5 339 407 

49 Webster New IntD 
Resolutory condition defined see 15 
CJS p 818 note 861. 

50. Lia.—^Miguez v Delcambre, 51 
So 108, 113. 125 La. 176 

61. Neb—^In re Senate File 81. 41 
NW 981 984 25 Neb 864 

58. SC—Smith v Jennings, 45 SE. 
821 828. 67 S a 824 

54 C J p 722 note 22 

I **Has resolved" equivalent to "con¬ 

315 


templated'* see 16 CJS p 1525 
note 97 

53 US —Shearer v Atlas Radio 
Co CCA Ohio, 94 F2d 804, 305 

54. US —^Application of Daniels, 
Oust & PaLApp, 177 F2d 283, 288 
55 US—U S ex reL Dobra v 
Lindsey, D C Tex., 51 F 2d 141, 
142 

54 C J p 723 note 27 

56. US—The Leme. DC Or, 77 F 
Supp 773, 777 

A place frequented by many is a 
resort and even though the many 
li\e in the place if they use it they 
thus frequent it. and constitute it a 
resort.—^The Leme, supra. 

57 US—^U S ex rel Dobra v 
Lindsey, DC Tex., 51 F2d 141, 
142 

Cal-In re Sic, 14 P 405, 410, 78 
Cal 142 

**Boget's Tliesaiizas of the Eng¬ 
lish language treats resort as fol¬ 
lows *resort, n. haunt, retreat, ref¬ 
uge, recourse See Habitation 
Usa*"—^The Leme, D C Or., 77 F 
Supp 773, 777. 
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ther defined as meaning a refuge,and it may also 
connote an abode 

In terms of person or thing, it means the person 
or thing to which recourse is or may be had,®® and 
it also means somethmg of common occurrence®^ 

In terms of action, "resort’^ is defined as meaning 
the act of visiting, the act of visiting or frequent¬ 
ing a place,®® the habitual frequenting of a place®® 
by more than one person,®® an assembling, or going 
to, or fiequenting m numbers,®® assembly, con¬ 
course, frequent assembling, meeting,®^ a betaking 
oneself for aid or advantage, the use of something 
as a means, application, recourse ®® The word or¬ 
dinarily implies the going to a place a number of 
times ®® 

As a verb, ^'resort" is defined as meaning to go, 
to betake one’s self, or to repair, especially, to go or 
repair frequently, customarily, or usually ,7® also, to 
remain m a place, to abide 

Phrases employing the word ^^resort” are set out 
m the note 

BESOXJBOES Money or any property which can be 


converted into supphes, available means or eaiia- 
bihty of any kmd,^® capabihty of producing wealth 
or supplying necessary wants ,7® means of raising 
money or supphes,7® pecuniary means, funds 7®^ 
The word refers to property or capabihties of pro¬ 
ducing property and does not include gifts which 
may or may not be made at some future time It 
has been said that under any defimtion of the word 
^^csources” the right to the use and occupation of a 
dwelling must be considered as such.^® 

BESPECT. The noun Respect” in one sense means 
the voluntary tribute of people to worth, virtue, and 
intelligence 7® In a different sense it means the rela¬ 
tion in which one thing stands toward another, re¬ 
gard, reference.®® 

Respecting With regard or relation to, regard¬ 
ing, concerning ®^ 

BESPEOTABLE Worthy of respect, deserving re¬ 
gard, fitted to awaken esteem, hence, of good re¬ 
pute, not mean.®® The term has been held to have 
substantially the same meaning as ^^reputable” see 
ante p 264 note 96 


AJUsafu SsmoiiTins Sb Antonyms 
*re8ort is treated as follows *3 
Place (context), retreat, hannt ren¬ 
dezvous, spec, dive, harbor, nest (as 
of traitors, etc), Joint (S), hanffout 
(S), walk, soli (a miry place of re¬ 
sort by deer), lie (resort of an an¬ 
imal), lounae, wallow *'—^The Lieme, 
supra. 

68 ns —^The Leme, supra. 

89 US—^The Leme supra. 

She forest wbloh Is the resort of 
an lndi\idi.al may be a place of 
refuge but it ma> also be his home 
—^The Leme, supra. 
eo. us—^The Leme. supra. 

61. Kan—State v Owens 58 P 240 
241. 9 Kan.App 595 

68. HI—^Bandalow v People, 90 HI 
218 220 

63. US—The Leme, DCOr, 77 F 
Supp 778, 777 

64. Kan—State v Owens, 58 P 240, 
241, 9 KanApp 595 

Ohio—^Bums v Columbus, 13 Ohio 
17P.NS., 508, 617 

66. Kan—State v Owens 58 P 240, 
241, 9 KanJLpp 595 

66. Ind.—Winslow v State, 82 NS 
98, 101, 5 IndApp 806 

67. HI—^Bandalow v People. 90 HI 
218, 220 

68;. US—^The Leme; UCOr, 77 F 
Supp 778, 777 

69. Mo—State v Davis. App 192 
SW2d 89 41—Stole V, Seba, App. 
200 SW 800 


70 Kan—State v Poggmeyer, 188 
P 593, 594, 91 Kan 638 

71 US—The Leme, DCOr, 77 F 
Supp 773, 777 

To resort to a place has the con¬ 
notation that one may remain or 
abide there—^Tbe Leme, supra. 

78 Phrases 

(1) * Courts of last resort** see 
Courts 8 197 

(2) **p]ace of public resort' see 70 
CJS p 1095 notes 68 69 

(3) 'Tlace of resort" see 70 C.J S 
p 1095 notes 60-67 

(4) Other phrases emplosrlng the 
term "resort" and as to which more 
recent adjudications have not been 
found see 54 CJ p 728 notes 82-87, 
47-60 

73 Mo —Corpus OToris quoted ia 
Moore v State Social Security 
Commission 122 SW2d 391, 894, 
233 Mo App 586 

Wash —Cerenzla v Department of 
Social Security of Washington, 188 
P 2d 868, 871, 18 Wa8h.2d 280 
54 C J p 728 note 61. 

74. Mont—Ming v Woolfolk, 8 
Mont 380 886 
54 C J p 728 note 51. 

76. Mo —Corpus SHris quoted In 
Moore v State Social Security 
Commission, 122 S.W2d 891. 894, 
288 Mo App 536 
54 C.J p 728 note 51 

76. Wash.—Cerenzia v Department 
of Social Security of Washington, 
188 P2d 868. 871, 18 Wa8h.3d 280 
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77 Mo—Moore v State Social Se¬ 
curity Cbmmission, 122 S.W 2d 891. 
894, 288 MoJ^p 686 
Similarly expressed 

**No court or law writer, so far as 
our research has disclosed, has ever 
said that an Indigent person whose 
only support is contributions by one 
who Is not under legal duty to make 
them, has resources means or means 
of support**—Moore v State Social 
Security Commission, supra. 

78. Wash.—^Morgan v Department 
of Social Security, 127 P2d 686, 
694, 14 Wa8h.2d 156 
79 Va.—Carter v Commonwealth, 
82 SB. 780, 784, 96 Va. 791, 46 L. 
RJL 810 

54 C J p 723 note 58 
80. New Standard D 
Phrases employing the noun "re¬ 
spect** and as to which more recent 
adjudications have not been found 
see 54 CJ p 728 notes 54-56 

81 N D —^Dunham Lumber Co v 
Oresz, 296 NW 600, 508, 70 NJ> 
465 

"Bespeotlng titles to land** 

Ga.—^Brown v Martin, 73 SB 496, 
498. 187 GkL 888, 89 Ii.R.A.,NS 
16 

54 aj p 724 note 58 

88. Mo —State v Spivey, 90 S W 
81, 87, 191 Mo 87 

Phrases employing the term and as 
to which more recent adji dii^atlons 
have not been found see 54 C J p 724 
notes 67—72 
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BESPEOnVE Pertaining or relating severally to 
each of those under consideration relating to par¬ 
ticular persons or things, each to each,^^ also 
particular, several 

BESP£CT1V£LY A word of division, of separa¬ 
tion It is defined as meaning severally,as 
singly or severally considered, singly in the order 
designated,as relating to eaeh,^^ as each belongs 
to each, each to each, m particular The term 
is not given poreoisely the same meaning by lexico¬ 
graphers as the word "alternately 

^Tlespectively'' has been held synonymous with 
"distnbutively” see 27 €JS p 365 note 72, and 
"severally ”82 

BESPISATOE. A device, as of gauze or wire, 
covering the mouth or nose to prevent the inhalation 
of noxious substances such as dust or smoke 8^ It 
has been held to be a safety device 8^ 

BSSPITE The word "respite” is defined generally 
as meaning a delay, forbearance, or contmuation of 
tune 86 In a more specific sense, a "respite” is a 
temporary suspension of the execuhon of a sen¬ 
tence, 88 a postponement of execution, the withhold¬ 


ing of a sentence for an interval of time, 87 and uz 
this sense ‘^spite” has been held to be synonymous 
with "reprieve” see Pardons § 1 e 

The term "respite” also means a privilege granted 
to a debtor, 88 and m Insolvency § 16 b it is stated 
that a respite is an act bv which a debtor, who is 
unable to satisfy his debts at the moment, trans¬ 
acts with his creditors, and obtains from them time 
or delay for the payment of the sums which he owes 
them. 

BESPONB To answer 88 The term has been held 
synonymous with "to be accountable” see 1 C J S* 
p 578 note 861, and "responsible 

BESPONDEAT OUSTEB "Judgment respondeat 
ouster” IS defined m Judgments § 8 

BESPONDEAT BAPTOB QUI IGNOBABE NOIf 
POTUrP QUOD PUPILLUM ALIENUM ABDUX- 
IT See 54 CJ* p 726 note 16 

BESPONDEAT SUPEBIOB The phrase^ 'tespon- 
deat superior,” meaning literally “Let the pnncipal* 
or master^ answer,” or ‘Tliet the superior respond,”® 
IS sometimes referred to as being a doctrine,® and 


83. Wash.—'In re Stixrud 109 P 
848 846 68 Wash. 889, 83 LR.A., 
N S, 682, Ann Ca8.1912A 850 
Phrases employing the term and as 

to which more recent adjudications 
have not been found see 54 CJ p 
724 notes 78-88 

84. KJ—Sandford v StagSTf Ch. 
160 A. 187, 188 

B.I—^Industrial Trust Co v Plynn, 
60 A.2d 851, 858, 74 R.I 896 
Wis—^In re Hoermann's Estate, 290 
KW 608, 610, 284 Wis. 180, 128 
A.Ii.R. 89 

8a Wis—^In re Hoennann’s Estate 
supra. 

64CJ p 724 note 7$ 

86. Conn.—AJsop v Russell, 88 
Conn. 99 108 

87 R.I —Industrial Trust Co v 
Flynn, 60 A.2d 851, 858, 74 R.I 
896 

Phrases employing the word **re- 
spectively** and as to which more re¬ 
cent adjudications have not been 
found see 54 C.J p 725 notes 97-8 

88. Ohio—Wolf V lAke Erie etc., 
R. Co, 45 KE. 708 711, 66 Ohio 
St. 517, 86 Ii.RJL 812—Wartik v 
Sillier, 194 K.E. 488, 488, 48 Ohio 
App 494. 

89 Ihd.—State ez rel Johnson v 
Boyd, 28 NJQ.2d 256, 262, 217 Ind. 
848 

Ohio—Weeks v Thompson, 81 ITE. 
2d 464, 460, 66 Ohio App 1—War- 


tlk V Miller 194 KR 488 488 
48 Ohio App 494 

54 C J p 726 note 91 

90 Ark.—^State v Qauzhan, 187 S 
W 918 920, 124 Ark. 584 

91 Pa.—Commonwealth v Conroy 
56 A. 427, 428, 207 Pa. 212 

98. Or—Hanley v Medford. 108 P 
188 192 66 Or 171 

54 C J p 725 note 90 [b] 

93 Ohio —McKee v New Idea, 
App 44 NR2d 697, 718 

94. Ohio—McKee v New Idea, su¬ 
pra. 

96 Pa.—^Mishler v Commonwealth, 
62 Pa. 55 60 1 Am R. 877 

*Tlespite of appeal*’ defined see 8 C 
JS p 1429 note 512 

96 Pa.—Mishler v Commonwealth, 
supra. 

54 C J p 725 note 10 

97 Mont.—State v Blaine County 
Eiffhteenth Judicial Dist. Ct., 287 
P 525, 527 78 Mont 541 

98 La.—Dauphin v Soulie, 8 Mart, 
N S 446 448 

99 US.—^The Mary P Barrett C.C 
APa., 279 F 829, 884, 25 A.LJt 
148 

1 . US—^The Mary F Barrett su¬ 
pra. 

8. Mo —Blasinay v Albert Wenzlick 
Real Estate Co 188 S.W2d 721, 
724 235 Mo App 526 

3. Iowa.—Montanick v McMillln. 
280 NW 608, 618. 225 Iowa 442. 
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Tez.—Alamo Downs, Inc. v Brlsm 
Civ App 106 SW2d 738, 786 
Utah—Corpus Ororls quoted in Glea^ 
son V Salt Lake City, 74 P2d 1225, 
1281 94 Utah 1 
54 C J p 736 note 18 
4. Minn—Rampi \ Vevea, 88 NW. 
2d 297, 802 229 Minn 1 

6 Or—^Hantke ^ Harris Ice Mach. 
Works, 54 P2d 298, 295, 158 Or. 
564 

6. Iowa.—Montanick v McMillinr 
280 NW 608 613 225 Iowa 442. 
Lcl—^M onettl v Standard Oil Co.,. 

App, 195 So 89 93 
Miss—Slaughter v Holsombacik, 147 
So 818, 822 166 Miss 648 
Mo—Bass V Kansas City Journal 
Post Co. 148 SW2d 548, 651 847 
Mo 681—Blasinay v Albert Wenz¬ 
lick Real Estate Co, 188 SW2d 
721, 724, 285 MoApp 526 
NT—Osborg v HofCman 300 NTS. 

690, 698, 252 App Di\ 587 
NC—Carter v Thurston Motor 
Lines 41 SR2d 586 587 227 NC 
198—Walker v Manson, 28 S.R2d 
889, 840 223 NC 527—Creech v 
National Linen Service Corpora¬ 
tion, 14 SR2d 408, 410 Sl9 NC 
467—McLamb v Beasley, 11 SR 
2d 288. 285. 218 NC 808—Snow v 
De Butts, 198 SR 224. 226, 218 
NC 120—^Martin v Qreensboro- 
Fayetteville Bus Line 150 8 R 
601, 502, 197 NC 720—Dover v 
I Mayes Mfg Co. 72 S R 1067 1069. 
I 167 NC 824, 46 L.RA.,NS, 199 
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it 18 also called a rule^ or maxiin ^ It is said to be 
aueient,^ aad to come from the common law 

The phrase is used to indicate the responsibihty of 
a principal for the acts of his servant or agent, 
and expresses the doctrine that the principal or 
master should be answerable for the acts of his 
servant or agent The doctrine simply provides 
that where one acts through the agency of another 
then, in legal contemplation,he himself is the 
actor,and is responsible for the acts of the 
agent.^6 It is a means whereby one person is made 
liable for another’s torts, even though the two were 
not joint tort-feasors,^^ and under the doctrine a 
principal or master is held liable to a third person 
for the torts of his agent or servant, even though 
the specific tortions act was not commanded or ez- 
pres^y authorized by the former, provided the lat¬ 
ter has committed such act while engaged m an 
activity falling withm the scope of his authority or 


employment 

It has been said that the doctrine of respondeat 
superior, as it is now established, is a jnst^^ but 
harsh^s rule, and capable of great abuse and much 
hardship, and that the courts should guard against 
its extension or misapplication The doctrine has 
it origin in,and is dictated by,^^ considerations of 
public policy and the necessity for holding a respon¬ 
sible person liable for the acts done by others in 
the prosecution of his business,^^ and it is bottomed 
on the principle that he who expects to derive ad¬ 
vantage from an act which is done by another for 
hm must answer for any injury which a third person 
may sustain from it,^^ and also on the principle that 
a duty rests on every man, in the management of 
his own a&irs, whether by himself or by his agents 
or servants, so to conduct them as not to injure 
another, and that, if he fails m that duty and an¬ 
other IS thereby injured, he shall answer for the 
damage 


Ohio—^Hi^rbee Co v Jackson* 128 N I 
E 61, 62, 101 Ohio St 75 14 A.L.R. | 
131 

Or—Olds V Von der Hellen, 268 P 
907 909 127 Or 276 
Tex.—^Alamo Boi^-ns Inc. v Briggs, 
ClvApp 108 SW2d 733, 736 
Utah.—Gleason v Salt Lake City, 74 
P 2d 1225. 1231. 94 Utah 1 
7- Md.—^Hooper v Brawner, 129 A. 
672, 674. 148 Md. 417, 42 A.L.R. 
1437 

Ohio—Babbitt v Say 165 NE. 721, 
725, 120 Ohio St 177 
Tex —^atz v Smith Civ App 205 
SW2d 616, 617—Tanneberger v 
SCassey, ClvApp, 124 SW2d 949, 
950 

8. Ala.—Hampton v Brackin's Jew¬ 
elry & Optical Co, 186 So 173, 177, 
237 Ala. 212 

Mo—Corder v Morgan Roofing Co, 
166 SW2d 455, 467, 850 Mo 882— 
Riggs V Higgrins 106 SW2d 1 8 
341 Mo 1—Hllsdorf v City of St 
Louis, 45 Mo 94, 98 100 Ani.D 
852 

rr J—Winkelstein v Solltare, 27 A.2d 
868 869 129NJLaw88 
Or —^Hantke v Harris Ice Mach. 
Works, 54 iP2d 293, 295, 152 Or 
564 

Wash.—Poutre v Saunders, 143 P2d 
554, 656, 19 Wa8h.2d 561 
S. Tex.—^Tanneberger v Massey. 
dvJLpp, 124 SW2d 949, 950 

10. Mo^^Blasinay v Albert Wenz- 
lick Real Estate Co, 188 SW2d 
721, 724, 235 Mo App 626 
Or—Hantke v Harris Ice Mach 
Works, 54 P2d 293, 295, 152 Or 
564. 

Wash.—Poutre v Saunders, 143 P2d 
664. 666. 19 Wash 2d 661 

IL Mo—^Blasinay v. Albert Wenz- 


llck Real Estate Co, 138 SW2d 
721 724, 235 Mo App 526 

12. Or—Hantke v Harris Ice Mach. 
Works, 64 P 2d 293, 295, 152 Or 
564 

13. Tex.—Gatz v Smith, Civ.App, 
206 SW2d 616, 617 

14. Miss.—Slaughter v Holsomback, 
147 So 318, 822, 166 Miss 648 

Tex.—Gatz v Smith, ClvAipp, 206 
SW2d 616, 617 

15 Tex.—Gatz v Smith, supra. 

13. Or—^Bowles v Creason, 78 P 
2d 324. 836 159 Or 129 
17 Mo—Bass v Kansas City Jour¬ 
nal Post Co, 148 SW2d 548, 661, 
847 Mo 681 

18. N C —Martin v Greensboro-Fay- 
etteville Bus Line 150 SE. 601, 
602, 197 NC 720—Dover v Mayes 
Mfg Co, 72 SE. 1067 1069, 167 
NC 324, 46 LRA.,MS, 199 
19 Ky—Johnson v Brewer. 98 S 
W2d 889, 891, 266 Ky 314 
N C —^Martin v Greensboro-Fayette- 
viile Bus Line. 160 SE 501, 602, 
197 N C 720—Dover v Mayes Mfg 
Co, 72 SE. 1067. 1069, 167 NC. 
824. 46 L ltA.,N S. 199 
20. N C —Martin v Greensboro-Fay- 
etteville Bus Line, 150 SE. 501, 
602, 197 NC 720—Dover v 

Mayes Mfg Co 72 S B 1067, 1069 
157 NC 324 46 LR.A,NS. 199 
8L Ohio —Higbee Co v Jackson 
128 NE 61, 62, 101 Ohio St 76, 14 
A.LR. 131 

Development of dootslae 

“Out of the necessities of new 
social and economic conditions it has 
been developed and extended, and 
its growth and application have been 
influenced and directed by these con¬ 
ditions. The rule itself, and its de¬ 
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velopment is an example of the 
process by which the judgment of 
society as to what is necessary to 
the public welfare has from time to 
time been expressed in juristic 
forma In the early times some au¬ 
thorities expressed doubt as to 
whether it could be invoked against 
corporations, and for a long time 
its proper application in cases of 
willful, malicious, or wanton injury 
was denied. But in the presence of 
the requirements of the countless 
activities and changed methods in 
modem enterprises these limitations 
are no longer asserted, and have not 
been for many yeara'—^BUgbee Co 
V Jackson, supra 

28. Ky—Johnson v Brewer 98 S 
W2d 889, 891, 266 Ky 314 
Public policy see 72 C J S p 209 note 
41-p 221 note 76 

28. Ky—Johnson v Brewer, supra 

24. Ala—Hampton v Brackin’s 
Jewelry & Optical Co, 186 So 173, 
177, 287 Ala 212 

HI—^Barker v Chicago, P & St. L. 
R. Co 90 NE. 1057 1059 243 111 
482, 26 LR.A^NS. 1058, 184 Am 
SR. 382 

Ind.—Van Drake v Thomas, 38 NE. 

2d 878, 882, 110 Ind App 586 
N J —Winkelstein v Solltare, 27 A. 

2d 868 869, 129 NJLaw 38 
Or—Fettlng v Winch. 104 P 722 
723. 54 Or 600, 38 L.R.A.NS 
879, 21 Ann Cas 352 
Batlonale of the 

Nj—Winkelstein v Solltare. 27 A. 
2d 868, 869, 129 NJLaw 38 

25 Or—Hantke v Harris Ice Mach. 
Works, 54 P2d 293, 295, 152 Or 
664. 

Wash.—^Poutre v Saunders 148 P 
2d 664, 656, 19 WasbuZd 661. 
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While it has been said that there is no hard-and- 
fast rale governing the application of the doctnne 
of respondeat sapenor,^^ since it depends in each 
case on the particular facts under consideration,^^ 
and courts have applied it to widely varying factnal 
situations,it has also been said that certain gen¬ 
eral roles have been established by the courts which 
govern the application of the doctnne 39 

The doctnne arises from the relation of principal 
and subordinate,30 and governs the relationship of 
pnncipal and agent and of master and servant 
It involves solely the rights of third persons,33 and 
applies only where the relationship of master and 
servant or of principal and agent is shown to exist,33 
or, more specifically, only when the relationship of 
master and servant, employer and employee, or 
pnncipal and agent is shown to exist between the 
wrongdoer and the person sought to be charged for 
the result of the wrong at the time and in respect 
to the very transaction out of which the injury 
arose 34 The doctnne implies that the person sought 
to be charged must stand in the relation of supenor 
to the wrongdoer,35 and is founded on the right to 
direct and supervise 33 It rests on the power of 


control and direction whidi the supenor has over 
the subordinate,37 and on the power which the su- 
penor has a right to exercise and which, for the 
protection of third persons, he is bound to exercise 
over the acts of his snbordinate 33 The doctnne does 
not apply where the power of control does not 
exist,39 and cannot be applied where there is no 
supenor to respond 40 Wben the doctnne is in¬ 
volved, it IS necessary to look at the true relationship 
existing between the parties,43> and, generally, all 
features of it must be construed together 42 While 
the contract of service may be of imx>ortance in 
determining the relationship,43 the contract, itself, 
does not necessarily govern the question,44 and the 
relation may depend entirely on the conduct of the 

parties 43 

The doctnne of respondeat supenor has been said 
to be a tort pnnciple,43 and that the true basis 
of the doctnne is liabihty and not culpability 47 

The doctnne of respondeat supenor is frequently 
encountered in negligence eases,43 particulaily in 
cases which involve the master and servant relation¬ 
ship, and such cases are treated to a large extent 
in Master and Servant §§ 561-575 The doctnne is 


96. NC—Snow v De Butts, 193 8 
EL 224, 226. 212 NC 120 
Tbo proper applioatio& of that sim¬ 
ple rule can be more profitably dis¬ 
cussed at the level of elementary 
law than by reviewing cases which 
have made such application —Gatz v 
Smith. ClvApp, 206 SW2d 616. 617 
97 NC—Snow v De Butts. 198 S 
EL 224. 226. 212 NC 120 
Each case must depend on its own 
peculiar facts —^Hosan v City of 
Chicago. 49 NEL2d 861. 863. 319 lU 
App 531 

98. Ill—Hogan v City of Chicago. 

49NR2d 861 868, 819 Ill App 631 
99 NC—Snow v De Butts 193 S 
E 224. 226 212 NC 120 
80 Md^Hooper v Brawner, 129 A. 
672, 674, 148 Md. 417, 42 A.L.R. 
1437 

81 . N J—Wlnkelstein v Solitare. 27 
A.2d 868 869, 129 N JLaw 88 

82. La.—^Monetti v Standard Oil 
Co. App. 195 So 89. 98 

38. ICy—Johnson v Brewer, 98 S 
W 2d 889. 891. 266 SCy 314. 

34. NC—Carter v Thurston Motor 
Lines. 41 SE2d 586 587 227 N 
C. 198—Walker v Manson 28 SB 
2d 839, 840, 222 NC 627—Creech 
V National Linen Service Corpo¬ 
ration. 14 SEL2d 408, 410. 219 NC 
467, 

Ohio—Babbitt v Say, 165 NEL 721, 
725, 120 Ohio St 177 
8B. Or—Olds V Yon der Hellen, 263 
P 907. 909.127 Or 276. 


36 La.—Cornell v United States 
Fidelity & Guaranty Co. App 8 
So 2d 864, 871 

37 Md.—Hooper v Brawner. 129 A, 
672. 674 148 Md. 417, 42 AJtR. 
1437 

The determining elemeiLt in plac¬ 
ing liability under the doctrine of re¬ 
spondeat superioi is whether or not 
the one to be charged controlled the 
conduct of the wrongdoer—Osborg 

V Hoffman. 800 NYa 690. 693 252 
AppDiv 587 

The test in determining whether 
the principle applies generally is 
whether the person sought to be 
charged had, at the time, the right 
to control the actions of the wrong¬ 
doer. both as to the acts done and 
the manner of doing them—^Rampi 

V Vi\ea, 38 NW2d 297, 302, 229 
Minn. L 

3a Ohio—Babbitt v Say. 165 NEL 
721 725 120 Ohio St. 177 
89 Ohio—^Babbitt v Say, supra. 
40. NC—McLamb v Beaslev 11 S 
B.2d 283 285, 218 NC 308 
Pa.—Joseph v United Workers Ass’n. 
28 A.2d 470 472. 343 Pa. 636—Edk- 
ert V Merchants* Shipbuilding 
Corp, 124 A. 477, 481, 280 Pa. 340 
SSmllarly eappressed 

If the master cannot command the 
sen ant. the acts of the servant are 
clearly not his He is not master, 
for the relation Implied by the term 
is one of power of command, and 
if the principal cannot control his 
agent, he is not an agent, but holds 

319 


some other or additional relation In 
neither case can the maxim **Re- 
spondeat superior* applv to them — 
Corder v Morgan Roofing Co, 166 
SW2d 455. 457 850 Mo 382—Riggs 
v Higgins 106 SW2d 1. 3. 341 Mo 
1—Hilsdorf v City of St. Louis, 45 
Mo 94, 98. 100 Am D 352 

4L La.—^Monetti v Standard Oil 
Co. App 195 So 89, 98 

48. HI—^Hogan v City of Chicago 
49 NJaL2d 861, 863, 319 IlLApp 531 

48. La.—Monetti v Standard Oil 
Co, App, 195 So 89, 93 

44. Ind—Estes v Anderson Oil Co, 
176 NE. 560 562, 93 IndJLpp 865 

Minn—Anderson v Fbley Bros 124 
NW 987. 988 110 Minn. 151 
The oontraot is not the detezmin- 
isg factor which it is where there is 
involved a right growing out of it 
—^Monetti V Standard Oil Co, La. 
App, 195 So 89 93 

45. Ind.—Estes v Anderson Oil Co, 
176 NEL 5b0, 562. 93 Ind App 865 

Minn.—Anderson v Foley Bros 124 
NW 987, 988 110 Minn. 151 

46. Utah.—Globe Grain & Milling 
Co V Industrial Commission. 91 P 
2d 512, 514 98 Utah 36 

47 Md.—Riegger v Bruton Brew¬ 
ing Co, 16 A2d 99. 100, 178 Md. 
518, 181 ALB. 807 

48. Mo—^Blasinay v Albert Wens- 
Uck Real Estate Co, 138 SW2d 
721, 724, 235 Mo App 526 
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veiy often applied in oases winch involve motor 
vehicles, and, even though the master and servant 
relationship exists, each cases axe treated m the title 
Motor Vehicles, and for specific references see the 
index to that title. The doctrine of respondeat sn- 
penor is not confined in its application to negligence 
cases, and in Master and Servant § 575 will be found 
listed a wide variety of acts and omissions, m ad¬ 
dition to negligent acts and omissions, to which the 
doctrine has been held applicable. 

In various other titles throughout this work is 
treated the principle that the master or principal 
may be liable to a third person for the acts of the 
servant or agent, although the principle is not al¬ 
ways referred to as the '^respondeat superior” doc¬ 
trine. The liability of the principal to third per¬ 
sons generally is treated in Agency §§ 231-274, and 
the liability m tort of the prmcipal to third persons 
IS discussed in Agency §§ 254-261. The liability of 
the prmcipal or master for defamation to a third 
person by an agent or servant is treated in Libel 
and Slander § 150 a, and the liability of the prin¬ 
cipal or master for malicious prosecution by an agent 
or sen ant is discussed m Malicious Prosecution §§ 
63, 64. 

The doctrme of respondeat superior is treated in 
various other connections throughout this work, par¬ 
ticular reference being made to Chanties § 75, Cor¬ 
porations § 1260, Counties § 136 a. Hospitals § 8 
0 (2), Infants § 91, and Officers § 1^ See also the 
indexes to the titles Carriers and Municipal Corpo¬ 
rations, and consult the Descnptive-Word Index. 

BESFONDENT The word ''respondent” is defined 
generally m Parties § 1 j For other use of the term 
see the mdexes to the titles Admiralty and Appeal 
and Error 

BESPOEHENTIA BOND A form of bottomry 


bond, except that the loan of money is on merchan¬ 
dise laden on board a ship as stated m the CJS title 
Shipping § 88, also 58 C J p 326 note 77 

BESPONSIBIUTY The primary meanmg of 
"responsibihty” is the state of bemg answerable for 
an obligationliability, obligation, bounden du¬ 
ty A secondary meaning is the ability to answer 
m payment,^! the abihty to pay 5* 

"Responsibility,” it has been said, mcludes judg¬ 
ment, skill, ability, capacity, and mtegnty,^^ and is 
implied by power 

"Responsibility” has been held synonymous with 
"liabihty” see 53 C J S p 20 note 7 

Responsibility for crime is discussed generally in 
Criminal Law §§ 55-72 

RESPONSlBIiE. The word "responsible” has many 
different meanings,^^ and its scope depends on the 
subject matter to which it is applied It is com¬ 
monly used to describe the relationship of executors, 
guardians, and other trustees to property which has 
been placed in their charge,and ordinarily it con¬ 
notes a conditional, rather than an unconditional, 
liability's With respect to the l^al use of the 
word, two conceptions are often confused, namdiy, 
that of a potential condition of being bound to 
respond or answer m case a wrong should occur, and 
that of the actual condition of being bound to 
respond because a wrong has occurred, ss for the 
first of these, "responsible” is properly used, and for 
the second, "liable.”®® 

In one sense, "responsible” is defined as meaning 
liable to respond, likely to be called on to an¬ 
swer, accountable,®® as to a judge, master, credi¬ 
tor, ruler, or rightful superior,®® answerable,®* an¬ 
swerable, legally or morally, for the discharge of a 
duty, trust, debt, service, or other obligation,®® 


49 us—!Nriaaar& Fire Extinsoish- 
er Co V Hibbard. Ill. 179 F 844. 
848. 108 C.GA. 830 
mirases employing the term and as 
to which more recent adjudications 
have not been found see 54 C J p 726 
note 87-p 727 notes 88. 89 

sa N C —Sams v Cochran, etc.. Co. 

125 SR 626. 629. 188 NC. 781. 

54 C J p 726 note 82 
**Clvil responsibilltsr** and ''criminal 
responsibllitir'* contrasted see 14 
aj S p 1156 note 90 

51. SP—E3x parte Hawley, 116 N 
W 98 95. 22 SB 28 
64 C J p 726 note 88 

68 . US—’^agara Fire Extinguish¬ 
er Co v Hibbard, nu 179 F 844, 
848. 108 aCJL 880 


63. US—Ohio Power Co v N L 
R. B. CA.6. 176 F2d 885 887 
Mont—State v Rickards, 40 P 210 
212, 16 Mont 145, 60 Am.SR. 476, 
28 LuR.A. 298 

54. US—Ohio Power Co v WT L. 
R. B. CA.6, 176 F2d 885. 887 

55. OkL—Gravelle v Pollock Stores 
Co. 267 P 478. 476. 181 Okl 20 


58. HI—People v Kent 48 NJB3 760, 
762, 160 nL 666 
64 CJ p 727 note 49 [a] 


57 N D —State 

V 

Grand 

Forks 

County. 800 NW 
856 

827, 881. 71 ND 

58. NJD—State 
County, supra. 

T. 

Grand 

Forks 

69 KJD—State 
County, supra. 

V 

Grand 

Forks 
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60. ND—State 
County, supra. 

V 

Grand 

Forks 

61. ND—State 
County, supra. 

▼ 

Grand 

Forks 

62. ND—State 
County, supra. 

V 

Grand 

Forks 


64 C J p 727 note 42 

68 . US—^The Mary F Barrett CC 
A.Pa., 279 F 829, 884. 26 A.L.R. 
148 

64. Miss.—Bright v Ball, 108 So 
286 287, 188 Miss 508 

Pa.—Gutta-Percha Co v Stokely, U 
Phila. 219. 221. 

64 CJ p 727 note 44. 

65. US—^The Mhry F Barrett C. 
CAJPa., 279 F 829. 884, 25 A.1..R. 
148 
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amenable,subject to obligations, bound In 
this sense the term includes, to some extent, 
“trust 

In another sense, ^^responsible” is defined as mean¬ 
ing ability to respond,69 able to respond or answer 
for one’s conduct or obligations,^9 able to respond 
or answer m accordance with what is expected or 
demanded,able to dischaige an obligation, or hav¬ 
ing an estate adequate to the payment of a debt,^^ 
reliable 

When applied to an undertaking to pay money 
only, It means “financial liabihty ’^4 Stnctlv 
speaking, the word means ‘fiiable,” “answerable,” 
rather than “able to discharge an obligation 

^^Responsible” has been held syzionymous with 
^‘respond” see ante p 317 note L 

Phrases employing the term are set out m the 

note ^9 

RESPONSIO TJNIUS NOR OMNINO ATJDIATTJE 
See 54 C J p 728 note 76 

RESPONSl VJtsNESS Of plea or answer see Ad¬ 
miralty § 120 b (2), Equity §§ 308, 34^ and Plead¬ 
ing § 108, of judgment and sentence to verdict and 
offense see Cmninal Law §§ 1579,1580 

Under the Federal Rules of Civil Procedure, rule 
15 (a), 28 U S O A., a i>arty may amend his pleading 
once as a matter of course at any time before a 
responsive pleading is served, as stated m Federal 
Courts § 130 a. 

For other references consult the Descnptive-Word 


Index. 

REST. In one sense, the word “rest” is defined as 
meaning repose, cessation or mteimission of motion, 
exertion, or labor, freedom from activity, quiet 
and in this connection it has been said that recrea¬ 
tion or change of activity is a form of rest 

The term is discussed with respect to the duty of 
a earner receiving live stock for transportation to 
provide feed, water, and rest for such ftniTnalg m 
Camers § 64. Sunday as a day of rest see the 
C J S title Sunday § 1, also 60 CJ p 1026 notes 
5, 6 

In a different sense, “rest” is defined as meaning 
a remainder, a remnant, with “the,” that which is 
left or remams after removal of a part, either in 
fact or m contemplation, the remamder, residue, 
the others ^9 Iq this sense, it has been held synony¬ 
mous with ^bresidue” see ante p 311 note 62, and has 
been distinguished from “surplusage ”99 

The word “rest” is frequently employed in this 
sense in the residuary clauses of wills and as so 
employed is treated m the C J S title Wills §§ 796- 
801, also 69 C J. p 413 note 72-p 428 note 37 

In law, as a term of practice, ^brest” means to 
bring to an end voluntarily the mtroduction of evi¬ 
dence, the right to mtroduce fresh evidence, except 
m rebuttal, being thereupon lost 9i In this sense 
the term is treated in connection with cnmmal trials 
m Criminal Law § 1056, and m connection with trials 
of civil actions m the C J S title Trial § 105 

RESTATE To state again or m a new fonn.92 The 


ni—People V Kent, 48 ND. 760, 762, 
160 ni 655 
ghnllagly aeflaed 

Answerable for the discharge of 
a duty or obligation —Ohio Power 
Co V N L. R. B. CA.6 176 P 2d 
885. 887 

ea, ND—state V Grand Forks 
County, 800 NW 827. 881, 71 N 
D 866 

«7 US—The Mary F Barrett. CC 
A.iPa.. 279 F 829, 334, 25 A.L.R. 
148 

S8. Old —Iieader Printing Co v 
Lowry. 69 P 242. 244, 9 Okl 89 
64 CJr p 727 note 48 
e» ni—People ▼ Kent, 48 NJBL! 

760. 762 160 IlL 656 
54 CLJ p 727 note 49 
70 OkL—Oravelle v Pollock Stores 
Co, 267 P 472. 475 181 Okl 20 

71. Neb —State v Nebraska State 
Institutions. 181 NW 580. 581. 105 
Neb 570 

NY—People v Dorsheimer, 55 How 
Pr 118,119 
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72. Hiss—Bright ▼ Ball. 108 So 
236, 237 138 Miss 508 

64 C J p 727 note 6L 

73. HI—People ▼ Kent, 48 NSL 760, 
761, 160 m 655 

74. NC—Sanderlin v Luken. 68 S 
R 225 227, 162 NO 788 

54 CJ p 727 note 54 

75 NH.—Farley v Day, 26 NH. 
527 58L 

54 CJ p 727 note 55 
76. Phrases 

(1) *TiOwest responsible bidder'* 
see the CJ S titles Counties | 189, 
Municipal Corporations 5 1157, and 
Schools and School Districts 8 289 
also 56 C J p 492 note 86-p 493 note 
12. States 8 116 also 59 CJ p 177 
note 14-p 178 note 26, and Terri¬ 
tories 8 83. also 62 CJ p 814 note 94 

(2) ‘‘Responsible bidder*' see 10 
CJS p 357 note 891. 

(8) Other phrases employing the 
word and as to which more recent 
adjudications have not been found 

321 


see 54 CJ p 727 note 61-p 728 note 
75 

77 US —Corrugating Machinery 

Cbrporatioh v. Progressive Corru¬ 
gated Paper Machinery Co, DCN 
Y, 47 F 2d 278. 275 

FbnMes 

I (1) “At rest" defined as meaning 
reposer quiet. tranqulL—Corrugat¬ 
ing Mjwdilnery Corporation v Pro¬ 
gressive Corrogated Paper Machin¬ 
ery Co, supra. 

<2) "Rest home*' defined see 40 
CJS p 420 note 46 
78- Utah.—Broadbent v Gibson, 140 
P2d 989. 945 105 Utah 58 
79 Webster New Int.D 

80. N J —^Bragaw v Bollee, 25 A. 
947 , 950, 51 NJKq 84 

60 C J p 1181 note 59 [a] 

81. Mont.—Maass v Patterson. 204 
P2d 1040. 1045, 122 Mont. 294 

NM.—State v Martin, 209 P2d 626. 
628, 58NM.418 

8 S« Webster New IntJX 



RESTATE—RESTITUTION 


77 0 J S 


term has been held eynonymons with ^‘restore”** 

BESTATJBANT References to the terms ''restau¬ 
rant” and "restaurant keeper” are made m the title 
index to Innkeepers Discnimnation because of race 
or color with respect to accommodations in restau¬ 
rants, and right of action therefor, see Civil Bights 
§§ 7, 14. For other references to the term “restau¬ 
rant” consult the Descnptive-Word Indez. 

RESTirUTIO IN ZNTSClB'OjBl The phrase was de¬ 
rived from the Roman mvil law to denote "a restor¬ 
ing parties to the condition they were in before en¬ 
tering into a contract or agreem^t, on account of 
fraud, infancy, force^ honest mistake, etc.”^^ 

restitution The word "restitution” is defined 
generally as meaning the act of restoring, restora¬ 
tion, restoration of anything to its rightful owner, 
act of making good, or of giving an equivalent for 
any loss, damage, or mjuxy, indemnification,^^ the 
action of restoring or giving back smnething to its 
proper owner, that of making restoration to one 
for loss or injury previously infiicted.^* 

"Restitution” has been held synonymous with 
“reparation” see 76 0 J S p 1174 note 22. 

As a juridical doctnni Restitution, m legal 
nomenclature,^^ is an equitable pnneiple,^^ and is 


founded on the equitable maxim that he who seeks 
equity must do equity,®® and one of the grounds on 
which the doctrme is based is that when one person 
confers a benefit on another through mistake, wheth¬ 
er of fact or law, the other is liable to make restitu¬ 
tion.®® It IS sometimes considered to be the modem 
designation for the older doctrme of quasi con¬ 
tracts 

A cause of action for restitution is a type of the 
broader cause of action for money had and re¬ 
ceived,®® and generally the object to be attained m 
proceedings for restitution is the prevention of un¬ 
just enrichment of defendant and the securmg for 
plaintiff of that to which he is justly and m good 
conscience entitled ®® A person who has been un¬ 
justly enriched at the expense of another is required 
to make restitution to the other,®^ and if one obtains 
the property or the proceeds of property of an¬ 
other, without a right to do so, restitution m a 
proper case can be compiled.®® It has been said 
that restitution, properly speaking, is made only to 
a defendant whose money or property has been token 
from him by the erroneous order of a court, and it 
IS not available to third parties ®® 

It IS not necessary, m order to create an obliga^ 
tion to make restitution, that the party unjustly en¬ 
riched should have been guilty of any tortious or 
fraudulent aet,®^ the question is Did h^ to the 


88. Idas.—Bowman v HcLausUtn, 
46 Mias. 461. 487 

84. NT—The ZeUer No 12. DGJT 
T, 68FSupp 795 799 

54 C J p 730 note 61 
*nestltutio in integrum’' as the san- 
eral rule of damages in collision 
eases where the vessel is not a to¬ 
tal loss see Collision i 194. 

'^ere is. therefore, no oonaeotloiL 
between the use of this phrase in 
Roman law and in modem maritime 
law It appears to have been trans¬ 
ferred merely because it was 
thouffht to convey in a convenient 
and terse form the idea of the ad¬ 
miralty that the innocent party 
should be reimbursed for his actual 
pecuniary loss.**—The Zeller No 12 
supra. 

85. Kan.—Holloway v People’s Wa¬ 
ter Co. 167 P 266. 270. 100 Kan. 
414. 2 A.IiR. 161. 

Vt.—State V Barnett, 2 A.2d 621. 

525. 110 Vt 221. 

To restore 

Mich.—City of Grand Rapids v Ios¬ 
co Land Oo. 268 NW 753. 756. 
278 Mich. 618, 105 ASjJBL 695 

Phrases 

(1) ’Writ of restitution** see the 
CJS. definition Writ, post, also 64 
C J p 782 note 64. 


(2) Other phrases employingr the 
term “restitution** and as to which 
more recent adjudications have not 
been found see 54 C J p 782 notes 65 
66 

88. Kan.—Holloway v People s Wsr 
ter Co.. 167 F 265. 270. 100 Kan 
414. 2 A.X..R. 161 

87 Fa.—Gladowski v Felczah. 81 A. 
2d 718. 719, 846 Pa. 660, 151 A.LR. 
418 

88. Ky—Western Cas &. Sur Co v 
Meyer 192 8W2d 888, 390. 801 
Ky 487. 164 A.L.R. 769 

89. Ala.—^Butler v Wilson, 186 So 
687. 688, 287 Ala. 812 

“He who seeks equity must do equi¬ 
ty,’* as a cardinal principle of ex¬ 
tensive application in equity, see 
Equity SS 90-92 

90 Vns—Duffy V Scott. 292 NW 
278 276, 235 Wls 142, 129 A.LR. 
487 

91 Pa.—Gladowski v Felczak, 81 
A.2d 718. 719, 346 Pa. 660. 151 A. 
L.R. 418 

Wash.—^Blll V Gattavara, 209 P2d 
467. 460, 84 Wa8h.2d 645 
Constructive or quasi contracts gen¬ 
erally see Contracts 5 6 
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98. U S —Atlantic Coast Line R. Co 
V State of Florida. Ga., 56 SCt. 
718, 716. 295 US 801. 79 L.Ed. 
1451—Greenwood County v Duke 
Power Co CCA.SC, 107 F 2d 
484, 488—^Thompson v Baltimore & 
O R. Co. DCMo. 72 FSupp 65. 
67 

Action for money had and received 
see Money Received S 1 et seq 

93. Pa.—Gladowski v Felczak, 81 
A.2d 718 720 846 Pa. 660, 151 A.L 
R. 418—Lauffer v Vial, 38 A.2d 
777, 779, 168 Pa.Super 842 

94 . Wls—Duffy v Scott. 292 NW 
278, 276. 285 Wls 142, 129 A.L.R. 
487 

95. Wash.—^Bill v Gattavara, 209 P. 
2d 457. 460. 84 Wash.2d 645 

96 Neb —^Pawnee City First Nat. 
Bank V Avery Planter Co 95 N 
W 622. 624 69 Neb 829. 883 111 
Am SR. 54L 

97 Wash.—^Blll v Gattavara, 209 P 
2d 457, 459, 84 Wash.2d 645 

Similarly stated 

To make the doctrine of restitu¬ 
tion applicable. It is not necessary 
that the recipient be guilty of tor¬ 
tious conduct or at fault himself — 
Duffy V Scott, 292 N W 278, 275, 286 
Wis. 142, 129 AJL.R. 487 



77 0 J S 


RESTITUTION—RESTRAIN 


detzimezit of someone else, obtain something of Tslne 
to which he was not entitled In such cases the 
simple, but comprehensire, question is whether the 
circumstances are such that equitably defendant 
should restore to plamtiff what he has received.^^ 

At common law the word "restitution” was em¬ 
ployed to denote the return or restoration of a spe¬ 
cific thing or condition,^ but m modem usage resti¬ 
tution may go beyond the act of retu rning the thing 
taken," and, m its broad sense, is not confined to the 
return of something of which one hfl<^ been deprived, 
but mcludes compensation for loss, damage, or m- 
jury done to another < 

Restitution is not of mere right, but is ex gratia, 
resting m the exercise of a sound discretion,^ and 
the court will not order it where the 3 ustice of the 
ease does not call for it^ or where the process is 
set aside for a mere slip ^ 

The term "restitution” is treated m various con¬ 
nections throughout this work, particular reference 
being made to Accord and Satisfaction § 44 Attach¬ 
ment § 457 a, Attorney and Client §§ 38, 41 b (1), 
Certiorari § 182, Collision § 194, Ejectment § 126, 
Executions § 12, Fraud § 67, Landlord and Tenant 
§§ 747, 786, Mandamus §§ 97 c (1), 114 d, Money 
Received §§ 4 a, 26 c, Pardons § 11 b (4), and 
Beplevm § 258 

Consult also the title indexes to Appeal and Error, 
Crumnal I^w, Equity, Forcible Entry and Detamer, 


and Larceny, and the Descriptive-Word Index. 

RESTORATIOH. Act of restoring, or state or fact 
of being restored, specifically, bringing back to, or 
putting back mto, a former position or condition, 
reinstatement, renewal, reestablishment, as, the 
restoration of peace.^ 

The term "restoration” is treated m various con¬ 
nections throughout this work, particular reference 
being made to Alteration of Instruments §§ 8, 12, 
13, Attachment § 271, dubs § 17 a, Contracts § 
438, Detinue § 7 e (4), Dower § 66, Lost Instnunents 
§§ S-16, and Principal and Surety § 124. 

Consult also the title mdexes to Infants, Insane 
Persons, and Insurance, and the Descnptive-Word 
Index. 

RESTORR The word "restore” relates to some- 
thmg havmg a previous existence,^ and is defined as 
meaning to bring back,^ to bring back or put back 
to a former position or condition; to bring back to a 
former and better state It is also defined as 
meaning to heal 

"Restore” has been held equivalent to, or synony¬ 
mous with, "deliver^* see 26 C J S p 696 note lOJl, 
"repair” see 76 C J S p 1174 note 15, ^^estate” see 
ante p 322 note 83, and "substitute 

RESTRAIN The word "restram” may be used m 
a pnmaryl* and ordinaiyi^ sense It is defined as 
meanmg to abridge, to confine The word is for- 


98;. Wash.—v Oattavara, 209 
P 2d 457 459, 84 Wash.2d 645 
99 US —Atlantic Coast Ijine R. Co 

V State of Florida, Ga., 55 SCt. 
718, 717, 295 US 801, 79 LEd 
1451—Greenwood County v Duke 
Power Co, C.CA.SC, 107 P2d 487 
488—^Thompson v Baltimore & O 
R. Co DC Mo. 72 FSupp 65 68 

1. Kan.—Holloway ▼ People's War 
ter Co, 167 P 265. 270, 100 Kan. 
414, 2 AXkR. 161. 

K Vt.—State v Barnett, 8 A.2d 621, 
526, 110 Vt. 221. 

8. DC—Basile v U S, Mun.App, 
88 A2d 620, 622 

4. US—Atlantic Coast Line R. Co 

V State of Florida, Ga., 55 SCt. 
718, 717. 295 US 801, 79 L.Ed 
1451—Greenwood Counly v Duke 
Power Co C OA-S C, 167 F 2d 484, 
488—^Thompson v Baltimore & O 
R. Co. DCMo., 72 FSupp 66, 67 

54 aJ p 781 note 68 [a] 

5. US—Atlantio Coast Dine R. Co 

V State of Florida, Ga., 66 SCt. 
718, 717, 296 US 801, 79 L.Ed. 
1451—Greenwood County v Duke 
Power Co, CC.A.SG., 107 F2d 484, 


488—^Thompson v Baltimore & O 
R. Co. DCMo, 72 FSupp 65, 67 
54 C.J p 731 note 58 [a] 

6 Ga.—Atlantic Coast Line R. Co 
V State of Florida, Ga., 55 SCt. 
718, 717, 295 US 801, 79 L.Ed 
1451—Greenwood County v Duke 
Power Co, CCA.SC. 107 P2d 487, 
488 

54 CJ p 731 note 58 [a] 

7 Webster New Int.D 
Similarly deliaed 

'*Restoration' means to return or 
give back.—Welder v G. L R., C.C 
A.Tex., 148 F2d 583, 585 

8. HI —Chicago Sanitary Diet, v 
Chicago etc, R. Co, 108 NE 812, 
315. 267 ni 252 
64 CJ p 732 note 74. 

9 Miss—^Bowman v McLaughlin 
45 Miss. 461, 486 

Phrases emploiring the term and 
as to which more recent adjudica¬ 
tions have not been found see 64 
CJ P 782 notes 82, 88 

10. NT—Hempstead v New York. 

65 NTS 14. 17, 52 AppJDlv 182 
54 CJ p 782 note 71 
Restoring and maintaining of high¬ 
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ways by railroads see Railroads 8I 
148-155 

Restoring an automobile might be 
more than a preservation of it. as 
to restore it would be to bring it 
back, as near as possible, to its 
former state, in other words, the 
expense of restoring a car would In¬ 
clude repaiir bills—Gllwee v Pabst 
Brewing Co. 198 SW 886, 888. 195 
MoApp 487 

11 Miss—Bowman v McLaughlin, 
45 Miss. 461, 486. 487 

18 Miss—Bowman v McLaughlin, 
supra. 

18 Ala.—Smith v Warrior, 12 So 
418, 419 99 Ala. 481 
Ind—Smith v Madison, 7 Ind. 86, 
89 

14. Ill—Chicago Packing & Provi¬ 
sion Co V City of Chicago, 88 Ill. 
221, 226, 80 Azn.R. 545 
Ind.—^Ensley v State, 18 NE 62, 
65, 172 Ind. 198. 

16 Ind.—Ensley v State, supra. 

54 CJ p 782 note 85 
Phrases employing the word ''re¬ 
strain" and as to which more recent 
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ther defined as meaning to limit,!® restrict,!^ 
check,!® curb,!® impede,®® hinder,®! debar,®® 
hold back,®* hold in,®® keep m,®* keep from ac¬ 
tion ®* 

It IS also defined as meanmg to prevent,pro¬ 
hibit,®* enjoin, forbid,®* repress,*® stay,*! sup¬ 
press ,*2 and it may also mean “to govern.”** 

“Restrain” has been held synonymous with “con¬ 
fine” see 15 G J S. p 824 note 8, and it has been dis- 
tmguished from “prohibit” see 73 C J S p 6 note 
92, “regulate” see 76 CJS p 615 note 77, and 
“suppress ”*® 

Restrained Hindered, obstructed, or destroyed.** 

“Restrained by” has been held to be identical m 
meamng with “consistent with” see 15 C J S p 990 
note 68, and “subject to ”** 

Restraining In a broad popular sense, hindering 
GOT impeding, prohibiting or staying *7 

BRSTBAINT The term “restraint” is said to be a 
word of art ** It is defined as meaning confinement, 
hindrance, restriction, holding or pressing back 
from action, prohibition of action,** abridgment 
of liberty or hmdrance of the wilL®® 

The term may imply a restriction or hindrance 


created by the application of external force,®! but 
according to common understanding it does not 
imply that the limitation, restriction, or confinement 
most be imposed by those who are in possession of 
the person or thing which is limited, restricted, or 
confined®® Restraint may be exercised m many 
ways,®* and any impediment thrown in the way of 
an unlimited exercise of a power is a restraint ® ® 
There can be no restramt, in a legal sense, when 
the power to act without it is undisputed.®* 

^'Restraint” has been compared with, or distin¬ 
guished from, “constraint” see 16 C J S p 1508 
note 9, and “regulate” see 76 C J S p 615 note 78 

Detention or restraint of the person as an es¬ 
sential element to a cause of action for false im¬ 
prisonment see False Imprisonment § 8 An actual 
restraint of the person is necessary to warrant m- 
terferenee by habeas corpus as stated m Habeas 
Corpus § 9. Diseiplme and restraint of persons 
held in judicial custody see Prisons § 18^ 

Restraint <m the alienation of property is treated 
generally in Property § 13 b (2) (b) The rule 
against perpetuities has been distinguished from 
rules of law restraining ahenation of property, see 
Perpetuities § 2 b Statutes prohibiting restraints 
against alienation as constituting, or relating to, 


adjudications have not been found 
see S4 C.J p 788 notes 17-24 
la. US —In re Charge to Grand 
Jury. DC HI 62 F 828 881 
54 CJ p 788 note 98 

17 Or—State v Cochran, 104 P 
419. 421 55 Or 157 

Bestrlot within certain bounds 
SCO—St. Ix>uls V Smith. 2 Mo 118 
116 

18. Tenn.—'Xashville v Ldnck. 12 
Lea 499, 612 
54 CJ p 732 note 86 
Hold in oheok 

Iowa.—^Burlington v Ijawrenee, 42 
Iowa 681. 682. 

18 Tenn.—Nashville v. Linck; 12 
Lea 499 512 

54 C J p 782 note 88 
SO. US.—Gouge V Hart. DCVa., 
250 F 802, 808 

8L HL—Chicago Packing, etc.. Co 
V Chicago. 88 lU 221. 226. 80 Am. 
R. 645 

Wls.—Ogden V Madison, 87 NW 668, 
669. Ill Wis. 418. 55 LJELA. 606 
88. Ala.—Smith v Warrior, 12 So 
418. 419. 99 Ala. 48L 
Wla—Ogden v Madison, 87 NW 
568, 669, 111 Wla 418, 55 L.IUL 
606 

88. Tenn.—Nashville v. Llnck, 12 
Lea 499, 512 

64 OJ p 783 note 93. I 


84. Ind.—Bnsley v State, 88 NH. 
62. 65, 172 Ind. 198 

Tenn.—Nashville v Lincl^ 12 Lea 
499, 612 

54 CJ p 783 note 94 
25. Ind —Bnsley v State, 88 N BL 62, 
65 172 Ind 198—Bmith v Madison, 
7 Ind. 86. 89 

88. Ala—Smith v Warrior, 12 So 
418, 419. 99 Ala 481. 

87 Ala—Smith v Warrior, supra 
54 aj p 788 note 99 
88. US—^In re Charge to Grand 
Jury, DC Ill, 62 F 828, 881 
Or—State v Cochran, 104 P 419, 421, 
55 Or 157 

89 Or—State v Cochran, supra 
80. Ala—Smith v Warrior. 12 So 
418, 419, 99 Ala 48L 
54 (U p 783 note 2. 

8L US—Gouge T. Bart, DCYa 
250 F 802, 803 

88. Ind.—Smith V Madison. 7 Ind. 
86, 89 

33. HI—Chicago Packing, etc., Co 
V Chicago, 88 HL 221. 226, 80 Am. 
R. 546 

54 C J p 733 note 7 

34. Kan.—Emporia ▼ Volmer, 12 
Kan. 622. 630 

54 C J p 733 note 18 [a] 

36 US —U S V Keystone Watch 
Case Co., DC Pa, 218 F 502^ 515 
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Phrases employing the term *‘re- 
strained* and as to which more re¬ 
cent adjudications have not been 
found see 64 CJ p 734 notes 26, 27 
38. OkL—City of Wewoka v Rod- 
man, 46 P 2d 384, 835 172 OkL 630 

37. US—Gouge v Hart, DCLVa, 
250 F 802, 808 

54 C J p 734 note 28 
"Restraining order* consult title In¬ 
dex to Injunctlona 

38. US—Crist v U S War Ship¬ 
ping Administration, C CJLPa, 168 
F2d 145, 152 

39 US—.U S T. Blliott, aCMo, 
64 F 27. 80 

64 CJ p 734 notes 88, 89 

49. Tenn.—Edmondson v Harris. 2 
TenaCh. 427, 43A 

41 . US—U S V BlUott. CCMo, 
64 F 27. 30 
64 O J p 734 note 44 

48. US—Olivera v Union Ins Cb, 
Md.. 3 Wheat. 183, 189, 4 L Ed. 865 

48. Kan.—^In re Hooper's Estate, 61 
P2d 1885, 1338, 144 Kan. 649 

44. Mo—St. Louis V Smith, 2 Mo 
118, 116 

64 aJ p 784 note 40 

45 NT—Olp V Town of Brighton. 
19 NTS 2d 546. 662. 173 Misc. 
1079. 
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the rule against perpetuities see Perpetuities, §§ 38- 
71 Restraint on the alienation of property by 
restricting the right of resale is treated in Contracts 
§ 263 

Restraints on assigning or sublet*^irg leased 
premises are treated in Landlord and Tenant §§ 32, 
33 Restraints on the alienation of corporate stock 
are discussed m Corporations § 391 Cond.t ons or 
restrictions m restraint of alienation contamed in 
deeds are treated in Deeds § 145 Restraints on 
alienation of property are also treated in the C J S 
titles Estates §§ 8 b (2), 33,122 b (2) (b), Husband 
and Wife § 307 b, and Wills § 980, also 69 CJ p 
661 note 60 et seq 

Restraint on the use or enjoyment of prox>erty 
is treated generally m Property § 13 See also the 
CJS titles Deeds §§ 144^ 162-171, and Wills § 
989, also 69 C J p 671 note 76 et seq 

Restraint of trade, is a very old phrase of the law, 
and one which had become a term of art generations 
before the Sherman Act was enacted It has long 
been regarded as meaning undue and unreasonable 
restramt,*^ since every sale of every article of any 
kind which is the subject of interstate or internation¬ 
al transaction restrains trade At common law, 
it means acts, contracts, agi’eements or combinations 
which operate to the prejudice of the public interests 
by unduly restricting competition or by unduly ob¬ 
structing the due course of trade 

Monopolies m restramt of trade by combmahon 
or contract are discussed in Monopolies §§ 15-85 


The civil liability of omnbinatioais in restraint of 
trade is treated m Conspiracy § 16 An injunction 
mav issue to restrain the breach of a contract in 
restremt of trade where the contract is not against 
public policv and is otherwise valid, as stated in 
Injunctions § 84 

Agreements by which a seller of merchandise at¬ 
tempts to control the price at which it shall be re¬ 
sold by a buyer are generally, in the absence of 
statutes providing otherwise, held to be void as m 
restramt of trade as stated m Contracts § 253 See 
also the index to the title Contracts 

Other pi rases employing the term ^^lestraint’’ are 
set out m the note 

RESTRICT The term ^'restrict” is defined as mean¬ 
ing to restrain within bounds,to limit,to con¬ 
fine,to prevent (a person or thing) from passing 
a certain limit in any kind of action,to attach 
limitations to (a proposition or conception) so that 
it shall not apply to all the subjects to which it 
would otherwise seem to apply 

While it has been stated that the power to re¬ 
strict is not the power to destroy or prohibit,it 
has also been said that the right to restrict or limit 
a use necessarily involves some prohibition ^7 

^Tfcestnct” has been distmguished from ‘prohibit” 
see 73 C J S p 6 note 93 

RESTRICTION The term Restriction" is defined 
as meaning that which restricts,a regulation 


OGi us—^Trenton Potteries Co v 
U S, aCJLNT, 800 F 550 553 

47 US—Benton Potteries Co v 
U S, supra. 

48. US—U S. V Aluminum Co of 
America^ DCNT, 44 FSupp 97, 
104 

A Shopkeeper who sells an apple 
restrains the trade of his next-door 
neighbor who also seUs apples—U 
6 V Aiuminum Ca of America, su¬ 
pra. 

48 Wls—Pulp Wood Co V Green 
Bay Paper, etc., Co., 170 NW 280» 
288, let Wls. 400 

SOu Phrases 

(1) **Arreets restraints, and de¬ 
tainment of all kinffs, princes and 
people, of what nation, condition, or 
Quality soeyer,** as one of the risks 
enumerated in the ordinary form of 
marine Insurance policies, ess In¬ 
surance 8 852 

(2) **Re8tralnt of manias,** agree¬ 
ments and conditions relating’ thereto 
are discussed in Contracts 1 288, 
Deeds 8 148, and the CLJB. title Wills 


8 985 also 69 CJ p 666 note 48-p 
670 note 64 

(3) * Without restraint** equivalent 
to **without constraint** see 16 C.J 8. 
p 1508 note 10 

(4) Additional phrases employing 
the term and as to which more re¬ 
cent adjudications have not been 
found see 54 C J p 785 notes 51-58 
51. Ala.—Leary v Adams, 147 So 

891, 395, 226 Ala. 472 
Del—State ex rel Lucey ▼ Terry. 

196 A. 168, 167, 9 Harr 82 
SC—OorpuB gtixis dted In Forest 
Land Co v Black, 57 SB.2d 420, 
424, 216 S C 255 
54 C.J p 785 note 60 
Phrases employing the term and as | 
to which more recent adjudications 
have not been found see 54 CU p 
735 notes 64-66 | 

58. Ala.—Leary v Adams, 147 So , 
891, 895, 826 Ala. 472 
Del —State ex reL Lucev v Terry, 
196 A. 163 167, 9 Harr 32 
SC.—Oospns Jtoris oi-ted in Forest 
Land Co v Black, 57 SJS.2d 420, 
424, 216 S a 255 
54 aj p 736 note 57 
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Primary meaning 

Ark.—Cobb v Burress, 209 S W 2d 
694 697, 218 Ark. 298 
88. Ala.—Leary v Adams, 147 So. 

891, 895, 226 Ala. 472 
Del—State ex rel Lucey v Terry. 

196 A. 168. 167, 9 Harr 82 
SC—Oorpns Juris cited in Forest 
Land Co v Bladk, 57 SJBL2d 420, 
424, 216 Sa 255 
54 G.J p 735 note 56 
8A Mont.—State v Stewart, 161 P 
809 812, 58 Mont 18 
65 Mont—State ▼ Stewart supra. 
SA Miss.—Dart v Gulfport, 118 So 
441, 444, 146 Miss 534 
gimilarly stated 

To restrict does not mean to de¬ 
stroy or prohibit—^Forest Land Go 
V Black, 57 SE.2d 420, 424, 216 Sa 
>55 

57 Ala.—Leary v Adams^ 147 So 
891, 895, 226 Ala. 472 

58. Cal —Carter v Seaboard Finance 
Co. 208 P2d 758, 768, 88 Cal.2d 
664 

Mont—State v Stewart 161 P 809. 
812. 58 Mont 18. 
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which restnots or restrainsa liinitatiozL,^^ a 
restraint the act of restraiznng or the state of 
being restrained the act of restricting, confining, 
or luniting, the state of being restricted, limited, 
or confined within bounds,®® reservation, reserve 

It has been said that ^^restriction” means more 
than "regulation,”®® and also that restrictions are 
embraced m regulations ®® 

"Eestnction” is used interchangeably with *tonita<- 
tion” see 53 C J S p 888 note 52, and it has been held 
synonymous with ‘prohibition” see 73 C J S p 7 
note 99, and "regulation” see 76 C J S p 616 note 
15 It has also been distinguishd from "regular 
tion” see 76 C J S p 616 note 19 

The word "restnetion” is treated m various con¬ 
nections throughout this work, particular reference 
being made to Assignments §§ 90, 99, Gamers § 
615, Corporations § 391, Deeds §§ 14L-171, Indians 
§§ 44^ 54^ 57, Landlord and Tenant §§ 326, 327, 331, 
337, Mumcipkl Corporationa §§ 950,1985,1986, and 
Patents §§ 250, 267 Consult also the title index to 
Covenants and the Descnptiye-Word Index. 

BESTBICTIVE Serving or tending to restrict ®7 

BBSTTLT As a noun, the term "result” is defined 
as meaning consequence,®® effect,®® conclusion,7® 


that which results ,^1 that which results, as a con¬ 
sequence,^® effect, issue, or conclusion,^® the con¬ 
clusion or end to which any course or condition of 
things leads, or which is obtamed by any process or 
operation,the outcome of an action, course, 
process, or agency, whether direct or mdirect, casual 
or rational ,7® also that which springs or rebounds 
back from some preexisting thmg 7® 

As used in connection with the statement of who 
IS an independent contractor, "result” means a 
production or product of some sort, and not a 
service, as stated m Master and Servant § 3 (1) 

The noun "result” has been held synonymous with 
"conclusion” see 15 CJS p 891 note 954, "con¬ 
sequence” see 15 CJS p 982 note 81, "end” see 
30 C J S p 241 note 64^ “evenf^ see 31 C J S p 473 
note 17, and "issue” see 48 CJS p 776 note 73 

It has been compared with and distmgiushed from 
"function” see 37 CJS p 1397 note 421, and has 
been held to be the antonym of "beginning” see 
10 CJS p 234 note 64, "cause” see 14 CJS p 42 
note 2 3, "origin” see 67 C J S p 526 note 45, and 
"source ”77 

As a verb "result” is defined as meaning to pro¬ 
ceed, spring, or arise, as a consequence, effect, or con¬ 
clusion,7® to come out, or have an issue ,7® to 
terminate, to end.®® 


WlizMoa employinff the word and 
an to which more recent adjudica^ 
tiona have not heen found see 64 
OJ p 786 notes 76-88 
89 Mo—State at inf of Huffman 

V Sho-Me Power Co-op, 204 SW 
2d 276 280, 856 Mo 882 

60. Cal —Carter v Seaboard Finance 
Co , 203 P 2d 758, 768. 88 CaL2d 564 
54 aj p 735 note 69 
61 Cal —Carter v Seaboard Finance 
Co, supra. 

Mont.—State v Stewart. 161 P 809. 
812. 68 Mont 18 

68 Mont—State v Stewart supra. 

63. Ind.—Curless v Watson. 102 N 
B. 497. 502, 180 Ind. 86 
OonSumneat within txmnds 
P7a—Curry v Marvin, 2 Flsu 411, 
416 

Mont—State v Stewart 161 P 809, 
812, 63 Mont 18 

06. Mont—State v Stewart supra. 

68 Mo—State, at inf of Huffman 

V Sho-Me Power Co-op, 204 SW 
2d 276, 280. 856 Mo 882 

66. N H.—9tone v Cray. 200 ▲. 517, 
620 89 N.H. 488 

▲B 7 restriotloa is a reculation.— 
Stone V Cray, supra. 

67. Webster bfew IntD, 


Phranes 

(1) **Re8triotive covenant** see 
Covenants 8 82, Deeds S 162, and the 
title index to Injunctions 

(2) '^Restrictive indorsement** see 
Banks and Banking 89 221 b, 222 b, 
and Bills and Notes 89 18, 214 o, 
808, 840, 644. 

(8) **Restrlotive voting** see Bleo- 
tions 9 10 

68. N M.—Reese v Dempsey, 158 
P2d 127, 181, 48 NM. 485 
Tex.—^Dorsey v fidelity Union Cas¬ 
ualty Co, C1V.APP, 62 SJW 2d 775, 
776 

69 NM.—Reese v Dempsey. 158 P 
2d 127 181, 48 NM. 485 

Tex.—^Dorsey v Fidelity Union Cas¬ 
ualty Co, Civ.App, 62 S W 2d 776, 
776 

Similarly 

The effect of one or more concur¬ 
rent causes —Thompson v Louis¬ 
ville, eta, R. Co, 8 So 406, 407, 91 
Ala. 496, 11 LuRJL 146 

70 Tex.—Dorsey v Fidelity Union 
Casualty Co. CivApp., 62 8W2d 
775, 776 

71. NM.—Reese v Dempsey, 168 P 
2d 127. 181, 48 NM. 486 

72. Tex.—Pacific Indem. Co v Ar- 
line. GIvAlPP.. 218 SW2d 691, 699 
-Consolidated Underwriters v. 
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Foxworth, dvApp, 196 SW2d 87. 
94 

78. Tex.—Padfle Indem. Co v Ar- 
line, dvApp, 213 SW2d 691, 699 

74 NM—^Reese v Dempsey, 168 P 
2d 127, 181, 48 NM. 486 

75 Tex.—Dorsey v Fidelity Union 
Casualty Co, CIvApPh 62 8W2d 
776, 776 

76. Ky —Transatlantic Ins Co v 
Bamberger, 11 SW 695, 596, 11 
EyL. 101 

77 Tex.—Pacific Indem Co v Ar- 
llne, dvApp, 213 !SW2d 691, 699 
78L NH.—Abbott v Prudential Ins 
Co of America^ 195 A. 418, 414, 
89 NH. 149 

Tex.—Pacific Indem. Co v Arline, 
dvApp, 218 SW3d 691, 699 
Similarly defined 

To proceed, spring, or arise as a 
conaeqaence or effect—Consolidated 
Underwriters v Foxworth, Tex.Civ 
App, 196 SW2d 87, 94 
79 NM.—Abbott v Prudential Ins 
Co of America, 195 A 418, 89 N H. 
149 

Tex.—Pacific Indem. Co v Arline, 
CivApp, 218 SW2d 691, 699 
84 Ark.—Home Mut Ben. Assoa v 
Mayfield, 218 SW 871, 378, 142 
Ark. 240 

NM—Abbott V. Prudential Ins Co 
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The verb "result” has been held equivalent to, ox 
synonymous with, "accrue” see 1 0 J S p 760 note 
62, "ensue” see 30 C JS p 257 note 27, “follow” 
see 36 C J S p 1037 note 66jL, "proceed” see 72 C J S 
p 971 note 8^ "nse,”®i and "spring ”82 

Phrases employing the term m its various forms 
are set out in the note 88 

BESXTLTANT When employed as an adjective, 
"resultant” is defined as meaning resulting or issu¬ 
ing, that 18 derived or consequent upon something 
else, having the character of a result or con¬ 
sequence 84 

BESXIME To begm anew, to take again, to take 
back, to take up agam after an mterruption 85 

BESUEFAOE To put a new surface on, renew the 
surface of 88 The term does not imply a new or 
additional construction, but the reverse 87 

BESXJBVEY. It has been said that a resurvey, 
properly considered, is but a retracing, with a view 
to determme and establish lines and boundaries of 
an original survey 88 

As a verb, ^bresurvey” is defined as meaning to 
survey again.88 

For particular references to the term “resorvey” 


see Highways § 68, Public Lands § 33> and consult 
the title index to Boundaries 

EETAIIi. Originally, the word ‘^tail” meant "tell 
agam,” but usage now also accords the general mean- 
mg to be "sell agam,”80 and m this latter sense the 
term is defined and discussed m Sales § L 

The word "retail” is sometimes employed as mean- 
mg a distribution of a whole mto parcels,81 and m 
this sense the veib "retail” is defined as meaning to 
deal out m small quantities,82 to dispose of m small 
quantities,88 to deal out or dispose of in small 
quantities 84 

Phrases employing the term are set out m the 
note 86 

BETATTJBR. One who retails anything, as a retailer 
of merchandise, a retailer of gossip 88 As one who 
sells goods by small quantities or parcels, or as one 
who sells to the consumer see Sales § 1 The term 
"retailer” is frequently employed m statutes and 
ordmances imposing license and excise taxes, and 
for specific references to the use of the term in 
this connection see the mdex to the title Licenses 

BETAIN. The verb ^^tain” is derived from the 
Latm "re” and "tenere ”87 The term implies own¬ 
ership, 88 and mdicates the concept of contmnity of 


of Amorioa, 196 JL 418, 414, 89 N 
H. 149 

81. Tex.—^Pacific Indem. Co v Ar- 
line, OivApp, 218 SW2d 691, 699 
as. Tex.—^Pacific Indem, Co v Ar- 
llne, supra. 

88. Pbxases 

(1) '^Consequential result*’ distin- 
auislied from '*direct result** see 15 
G J S p 988 note 98 

<2) "Resultlnsr from*' synonymous 
with "due to’* see 28 CJS p 679 
note 99 

<8) "Hesultins powers** defined see 
Constitutional Law 8 68 b 

(4) "Resulting trusts** are dis¬ 
cussed aonerally in the CJS title 
Trusts S5 98-188, also 66 OJ p 868 
note 84-p 464 note 64. See also Con¬ 
version 8 29, and the title index to 
SYaudulent Conveyances 

<5} Other phrases emploirlna the 
term and as to which more recent 
adjudications have not been found 
see 64 C J p 786 notes 90-96, 98-2 

84. SD—Cramer v American Al¬ 
liance Ins Co., 87 NWM 192, 194, 
72ISJ> 509 

85. Century D 

Phrsasa employina the term and as 
to which more recent adjudications 
have not been found see 64 GLJ p 
786 notea 8-10, 


88. Keb —Cheney v Board of Sup’rs 
of Buffalo County. 248 NW 881, 
888, 123 Neb 624 

87 Neb —Cheney v Board of Stip*r8 
of Buffalo County, supra. 

88. US—Cragin v Powell. La.. 9 
set. 208, 206, 128 US 691, 698, 
82 LJBd. 666 

89 Vt.—Trudeau v Sheldon, 20 A. 

161, 163, 62 Vt 198 
90 l us—Z ehrlnff v Brown Mate¬ 
rials DC Cal, 48 FSupp 740, 748 
9L Ind.—^Department of Treasury 
of Indiana v Ridsrely, 4 NJ1.2d 657, 
662, 211 Ind. 9, 108 A.LJEI. 1067 
Ohio—^Markle v Ahron, 14 Ohio 686, 
692 

92. Fa.—^Raines* Case, 88 Pa.Co 288, 
284 

98. Ind.—Department of Treasury 
of Indiana v Ridgely, 4 NB.2d 
657, 362, 211 Ind. 9, 108 A.LJEt. 106? 
54 C J p 787 note 23 

94. Ky—Standard Oil Co v Com¬ 
monwealth, 82 SW 970, 971, 119 
Ky L 

95. '*Betall value” disttngnisbed 
from ^wholesale value” 

"It Is a matter of common knowl¬ 
edge that the wholesale value of 
goods is the cost price in bulk or in 
convenient lots sold and delivered to 
the retailer, while the retail value of 
such goods is the open market 'value 
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of the same sold or offered for sale 
at a profit, item by Item where the 
said stock of goods is located. The 
wholesale value of the goods is 
therefore usually less than the retail 
value of the same goods —Scott v 
Doggett, Tex.Civ.App, 226 6 W2d 
188, 187 
Other phrases 

(1) "Retail dealer" see 25 CJS 
p 1044 note 28-p 1046 note 36 

(2) **Retall establishment** see the 
definition Establishment. 

(8) "Retail liquor dealer** see In¬ 
toxicating Liquors 5 19 
(4) "Retail or service establish¬ 
ment** as used in Fair Labor Stand¬ 
ards Act see Master and Servant 5 
161 (14) 

(6) Additional phrases employing 
the term and as to which nM>re re¬ 
cent adjudications have not been 
found see 64 CJ p 787 notes 19, 20, 
86-41 

96. Webster New IntD 

97 Conn.—Connelly v Woterbury 
Nat. Bank, 72 A.2d 645, 647, 186 
Conn. 503 
Transitive verb 

Conn—Connelly v Waterbury Nat 
Bank, supra. 

98. Pa.—In re BUldebrand, 104 A. 
866, 262 Pa. 112. 
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ownerslup or possession,and tlna ooneqpt is con¬ 
sidered to be an essential dement m the meaning of 
the word.^ It has been said that a person cannot 
xetam that which he does not possess ^ 

^^Betam” is defined as meaning to hold or keep 
that which one already owns,^ and not to lose, part 
with, or dismiss it ^ It has been said that the word 
more definitely means to keep back that which one 
then owns,6 for one cannot retam that to which he 
has no right or title ^ 

'^tain” IS further defined as meaning to hold,^ 
to hold back,S to contmue to hold,^ to contmue to 
hold, have, use, recognize, etc to hold or con¬ 
tmue to hold m possession or use,^^ to keep,^^ to 
keep m possession,to keep m possession, control, 
use, custody, etc to keep m jiossession or hold 
baok,l6 to maintam m one’s keepingThe word 


is also defined as meaning to keep m pay, to hire 

^^Retam” has been held eqmvalent to, or synony¬ 
mous with, "detam” see 28 C J S p 1249 note 15, 
and ^nieep” see 51 C J S p 426 note 41 

It has been compared with, or distinguished from, 
'Tiave" see 39 C J S p 782 note 94^ ‘Tose” see 54 
CJS p 797 note 78, "obtam" see 67 CJS p 70 
note 27, '^receive” see 75 CJ S p 643 note 2, 
^^relmquish” see 76 C J S p 900 note 6, and ^^sur^ 
render ^'Take” has been held not to be synony¬ 
mous 

Phrases employing the yanous forms of the word 
are set out m the note 

BETAINEB. A dependent or hanger on,21 also, a 
remedy by mere operation of law 2^ 


90 Conn.—Connelly t Waterbury 
Nat. Bank, 72 A.2d 645. 647. 186 
Conn 503 

1. Conn —Connelly t Waterbury 
Nat. Bank, supra. 

9. Ga.—Kibler \ Hart, 28 8SL2d 
824, 826 70 Ga.App 848 
NH.—Cudworth \ Bostwick, 46 A. 
408, 409, 60 NH 686 

8. Conn—Connelly v Waterbury 
Nat Bank, 72 A.2d 645, 647. 186 
Conn. 503 

Ga.—Corpus JTnxis quoted ia !B:ibler t 
H art 28 SB 2d 824, 826, 70 Ga. 
App 848 

NC—Featlierston ▼ Herrimon, 61 
SB. 675 678, 140 NC 199 
Tex.—Corpus Juris oited in Duhlgr ▼ 
Peavy-Hoore Lumber Co, 144 S W 
2d 878, 880, 135 Tex. 503 

4 . Conn —Connelly v Waterbury 
Nat Bank, 72 A.2d 645, 647, 136 
Conn. 503 

Ga.—Corpus Juris quoted in Hibler 

V Hart 28 S E 2d 324, 326, 70 Ga. 
App 348 

N C —Featherston t Merrimon, 61 
SE. 675. 678, 148 NC 199 

Similarly 

Not to lose, part witA dismiss, or 
permit to escapa 

Conn—Connelly t Waterbury Nat 
Bank, 72 A.2d 646, 647, 186 Conn. 
603 

Ga.—Corpus Juris quoted In GUbler 

V Hart 28 S.E 2d 824, 826, 70 Ga. 
App 848 

IlL—^Kimball Trust etc., Bank v 
Hartford Acc., etc., Co, 164 NE 
661, 662, 838 HI. 818 

6. Conn.—Connelly v Waterbury 
Nat Bank, 72 A.2d 646, 647, 186 
Conn. 608 

Ga.—Corpus Juris quoted in Kibler 

V Hart 28 S E 2d 824, 826, 70 Ga. 
App 848 

NC—Featherston v Merrimon, 61 
SE. 676, 678, 148 NC 199 


e. Conn.—Connelly ▼ Waterbury 

Nat Bank, 72 A.2d 645, 647, 186 
Conn 508 

N C —^Featherston ▼ Merrimon, 61 S 
E. 676, 678, 148 NC 199 
7 US —^Municipal Street Sign Co 

V City Street Sign Corporation 
DCNY, 80 FSupp 795 798 

8. US —Donahoe ▼ Franks, DCPa., 
199 F 262. 269 

Gku—Corpus Juris quoted in Kibler 
y Hart 28 SE.2d 824, 826 70 Ga. 
App 348 

9. Conn.—Connelly t Waterbury 
Nat Banl^ 72 A.2d 645, 647, 136 
Conn. 60S 

Ga.—Corpn* Jteis quoted in Kibler 

V Hart 28 S E.2d 824, 826 70 Ga. 
App 848 

Va.—Blchardson t Seevers, 4 SB 
712, 716, 84 Va. 259 

la Ga.—Corpus Juris quoted lu 
Kibler v Hart 28 S E.2d 824, 826 
70 GaApp 848 

HI —Kimbell Trust eta. Bank v 
Hartford Aca, eta, Co., 164 NJI 
661, 662 888 HI. 818. 

Similarly 

To continue to have, use, recognize, 
eta—Kibler v Hart 28 SE.2d 824, 
326, 70 Ga.App 848 
11. Ga.—Kibler v Hart supra. 

IS. Conn —Connelly v Waterbury 
Nat Bank, 72 A.2d 645, 647, 136 
Conn 508 

Gra.— Corpus Juris quoted in Kibler 

V Hart 28 S E.2d 824, 826, 70 Qa. 
App 348 

HI —^Kimbell Trust eta. Bank v 
Hartford Aca eta, Co, 164 NE 
661, 662, 838 UL 818 

13. Gsl—C orpus Jtcris quoted in 
Kibler v Hart 28 SE.2d 824, 826, 
70 GaA.pp 848 

Va.—^Richardson v Seevers, 4 SJB. 
712, 716, 84 Va. 259 

,14. Ga.—Corpus Juris quoted in 
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Kibler V Hart 28 SB.2d 824, 826, 
70 GaApp 848 

Ill —^Eimbell Trust eta. Bank v 
Hartford Aca, eta, Co., 164 NJBI 
661, 662, 338 HL 818 
15. Ga—Corpus Juris quoted in 
Kibler v Hart 28 S E2d 824, 326, 
70 GaA.pp 848 

NH.—Cudworth v Bostwick, 46 A. 

408 409 69 NH 686 
le. Ga—'Kibler v Hart 28 SE.2d 
824, 826, 70 GaApp 848 
17 Eng—Elderton v Emmons, 6 
CB 160 176, 60 B.GLL. 160 
64 CJ p 788 note 68 
18. Ga-Kibler v Hart 28 HB.2d 
824, 826 70 GaApp 848 

19 Ga—Kibler v Hart supra 
Ill —Kimbell Trust eta. Bank v 
Hartford Aoa, eta, Co, 164 NH 
661, 662, 883 HI 818 
sa Phrases 

(1) Retained pasr** see Army and 
Navy 8 31 a 

(2) 'Retaining fee'* see the title 
Index to Attorney and Client 

(8) “Retaining lien* of attorney 
see Attorney and Client 88 198, 207, 
210 

(4) “Retaining wall** consult the 
title index to Adjoining Landowners 

(5) Other phrases employing the 
term and as to which more recent 
adjudications have not been found 
see 54 C J p 788 notes 66-67, 69 

21 Tenn.—Luty v Purdy, 2 Overt 
163, 167 
Phrases 

(1) Camp retainers" as subject to 
military law see Army and Navy 8 
64 c (8) 

(2) “Retainer pay" see Army and 
Navy I 81 a. 

22. Ala.—Miller v Irby, 68 Ala. 
477, 488 

54 C J p 738 note 7X 
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In a technical sense a '‘retainer” is the name of a 
payment m advance, to cover fatnre services and dis¬ 
bursements until further provision is made,-^ a 
sum of money paid to secure the services of the per¬ 
son to be employed.^^ 

''Retainer” has been distinguished from "employ¬ 
ment” see 30 C J S p 234 note 79 

The term "retamer” is treated m Attorney and 
Client §§ 61-65 The service of a notice of retainer 
as constituting a general appearance is discussed in 
Appearances § 11. 

With respect to decedent's estates, there are two 
diRerent rules which are referred to as the "right of 
retamer” Under the eommon law, the rule was 
well settled that if a creditor became executor or 
administrator of his debtor's estate he could retam 
as much of the assets as was sufficient to pay his 
d^t, m preference to all other creditors of equal 
degree. The common-law rule has been considerably 
abridged, and even flatly abolished m some juris¬ 
dictions, and the subject is treated m its various 
aspects m Executors and Administrators § 462 The 
other role which may be designated the "right of re¬ 
tainer” is the role tl^t an executor or administrator 
has the right to and should retam from a legacy or 
distributive share the amount of any mdebtedness 
which may be due to the estate by the legatee or 
distributee, and this rule is treated m Executors 
and Administrators § 494. 

BETAEINQ’. The retaking of depositions is treated 
m Depositions §§ 86, 89, 93, and the retakmg of 
property for public use is discussed m Eminent Do- 
mam § 46L In certam situations there may be a 
retaking of the goods by a conditional seller, and this 
subject IS discussed m the C J S title Sales §§ 599- 
611, also 55 G J p 1271 note 46-p 1301 note 20 

RETALIATION. The act of returning evil for 
evil, or disfavors for disfavors *5 The term has been 
distmguished from "reciprocity^' see 76 C J S p 62 


note 39 

RETAIiIATOBY. Tending to, involving, or of the 
nature of, retaliation, retaliative 

RETARD To make slow or slower, to delay or 
impede the progress, course, or event of, to slow 
up by preventing or hmdeiing advance or accom¬ 
plishment, to keep back, as, to retard the motion 
of a ship, an advancing army, one’s mental develop¬ 
ment, or a rupture between nations The term has 
been held synonymous with "incumber” see 42 C J S 
p 549 note 41, and "obstruct” see 67 C J S p 44 
note 92. 

RETARDER A piece of steel used m the boiler of 
a steam vessel to retard the heat and gases m the 
boiler 2® 

RETAXATION See Costs § 288 

RETENTION Act of retaining, or state of bemg 
retamed.*® 

RETINA. Optomenmx, the inner, nervous, tunic 
of the eyeball, consisting of an outer pigment layer 
attached to the inner surface of the ehonoid, ciliary 
body, and ms, and an inner layer formed by the 
expansion of the optic nerve It comprises an optic 
or physiological portion which receives the visual 
rays, and a nonpercipient ciliary portion, or pars 
oaca retina, the two bemg separated by the ora 
serrata.*® 

RETINOSOOPE A form of ophthalmoscope for 
reviewing the retina.*^ 

RETIRE. The term "retire” may be used m either 
a transitive or mtransitive sense,®* and is susceptible 
of various meanings‘according as it is appbed to 
various circumstances*® 

"Retire” is variously defined as meaning to sep¬ 
arate or withdraw,*4 to withdraw from office, a 


as. N’T—Severance V Blzallion, 121 
KTS 627. 629, 67 Miso. 108 
aa. NT—Housli V State, 124 NT 
S 878, 880, 68 Mlsc. 26 
as. Ohio —State v FideUty etc.. 
1 X 18 Go, 81 NJBL 668, 660, 49 Ohio 
St. 440, 84 Am.SJEt. 578, 16 LJtA. 
611. 

ae;. Webster New IntD 

Phrases 

(1) Retaliatory duties,’* statu¬ 
tory provisions relatins to, see Cus¬ 
toms Duties 8 10 

(2) Retaliatory statements,** ar- 
sument of counsel in criminal prose¬ 
cution, see Criminal Law 8 1108 


(8) Retaliatory statutes,** foreiflrn 
corporations see Corporations 88 
1826, 1864 

27 Webster New IntD 
28. ITS—Calmar S S Corporation 
V Taylor, CCA-Pa., 92 F2d 84, 
85 

29 Webster New IntD 
Phrases employing the term and 
as to which more recent adjudica¬ 
tions have not been found see 54 
CJ p 789 notes 82, 88 
80. Stedman Med.D 
Vhe sensitive menibraae of the eye 
Ya.—Ferguson v Yirylnia Tractor 
Co., 197 BJffi. 488. 441, 170 Va. 488 

329 


8L Mont—Swans v Clark, 229 P 
1108, 1109, 71 Mont 885 
**Ophthalmo8cope** defined see 67 C. 
J S p 507 notes 86-88 

38. Mass—Brown v Little, Brown 
& Co. Ina, 168 NS. 521, 526, 269 
Mass. 102 

33. Snff—^Blsam v Denny, 16 CXB. 
87 94, 80 KOLu 94, 189 Reprint 
861 

84. Neb—State ex reL Herman v 
City of Grand Island, 16 NW2d 
841, 844. 145 Neb 160—State v 
Love, 145 NW 1010, 1018, 96 Neb 
578, ▲nn.Cas.lOlSD 1078. 
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pubLo station, business, or the like,^^ to withdraw 
from active service It also means to pay up and 
withdraw from circulation,to recover, to re¬ 
deem, to r^ain by the payment of a sum of mon¬ 
ey,to withdraw from circulation, or from the 
market, to take up or pay,^^ as, to retire bonds, 
to retire a note,^^ and it has been said that the 
word signifies some voluntary action on the debtor’s 
part in fnlfillment of his promise to pay 

"Retire” has been distinguished from "apply” see 
6 C J S p 86 note 72, “dismiss” see 27 € J S p 151 
note 821, "expel” see 35 C J S p 206 note 90 3, "re¬ 
move” see 76 G J S p 1162 note 29, and "retreat 

BETZBEMENT The act of retiring, or state of 
being retired,^** voluntary withdrawal It has 
been said that the connotation of the woid '^retire- 
ment” is not necessarily tantamount to a final aban¬ 
donment,^^ but it does connote something like a 
voluntary act 

‘^Retirement” has been distinguished from "re¬ 
demption” see 76 C J S p 177 note 53 

The word "retirement” is employed m various con¬ 
nections throughout this work, particular reference 
being made to Army and Navy §§ 17 b, 32, Militia § 
U c, and Partnership §§ 243-269 See also the title 
mdezes to Corporations, sub verbo "Stock and stock¬ 
holders,” Judges, and Municipal Corporations 

RETORSION As a coercive measure used to settle 
mtemational disputes, see the C J S title War § 6, 
also 67 C J p 340 notes 60-63, and 33 C J p 417 
notes 69-72. 


RETORT In chemistry and the arts, a vessel of 
glass, earthenware, metal, etc., employed to distill 
or effect decomposition by the aid of heat 

RETRACTION. Consult the title index to Libel and 
Slander 

RETRAXIT. The term "retraxit” hterally means 
"He hath withdrawn,”^® and it is defined m Dis¬ 
missal and Nonsuit § 5 as an open and voluntary 
renunciation of a claim m court The authority of 
an attorney to enter a retraxit is stated in Attorney 
and Client § 87 a, and the effect of a judgment en¬ 
tered on a retraxit is discussed in Judgments § 632 

RETREAT. To retire from an enemy, or from any 
advanced position 

"Retreat” has been hdd synonjnnons with "fiee” 
see 36 C J S p 1025 note 55, and "run,”®® and has 
been distinguished from “retire” see ante note 42, 
and "run ”51 

With respect to the mamtenance of the plea of 
self-defense in cases of assault and battery, homimde, 
or assault with intent to kill, the duty of one at¬ 
tacked to retreat is discussed m Assault and Battery 
§§ 18 b (4), 92 c, and m Homicide §§ 90, 127-130 

RETROACTIVE Having relation or reference to, 
or efficacy m, a pnor time, specifically, taking effect 
prior to enactment, promulgatum, imposition, or the 
like, as, the retroactive effect of the Redemption, 
a retroactive law, decree, or tax.52 The word "retro¬ 
active,” generally speaking, has reference to the 
time element mvolved.5< 


PbrasM 

(1) ^'Retired offlear" as fairly 
synonymous with **Ci-devant officer" 
see 14 OJS p 1119 note 85 

(8) 'Retired officers* in land and 
naval forces see Army and Navy S9 
14, 20 a (7), b (2). e (2) (4) 

(8) 'Retired pay** of enlisted men 
in armed forces see Army and Navy 
9 81 d. 

(4) Other phrases as to whl<di 
more recent adjudications have not 
been found see 64 CSJ p 789 notes 
98-d 

88. Wash.—State ez reL New WaAh- 
Inaton Oyeter Co v Mealcim, 208 
P 2d 628, 682, 84 WaslLSd 181. 

86. Neb—State ex reL Herman v 
City of Grand Island, 16 NW2d 
841, 844, 145 Neb 150—State v 
Lo\e, 145 NW 1010 1018, 95 Neb 
578, Ann.Ca8l915D 1078 
87 TJ S —^Thomson v Commissioner 
of Internal Revenue, CC.A.2, 108 
F 2d 642, 648 

88. U S —McLain v Commissioner 


of Internal Revenue, CCA.Ga., 110 
F 2d 878, 879 

ni—^Empire Security Co v Berry, 
211 111 App 278 

39 US—McLain v Commissioner 
of Internal Revenue C C A.Ga., 110 
F 2d 878, 879—Thomson v Com- 
znissioner of Internal Revenue, 
aaA.2 108 F2d 642 643—Ameri¬ 
can BraJee Shoe & Foundry Co v 
Interborough Rapid Transit Co» 
DGJ7Y, 19 FSupp 284, 287 

40. US—McLain v Commissioner 
of Internal Revenue, C CLA.Ga., 110 
F 2d 878, 879—American Brake 

Shoe & Foundry Co v Interbor^ 
ough Rapid Transit Co, DC NY, 
19 FSupp 284, 287 

4L US—^Thomson v Commissioner 
of Internal Revenue, CC.A.2, 108 
IF 2d 642, 648 

4A. Wyo —Delaney v State, 81 P 
792, 794. 14 Wyo L 

48. Mass —Feeney v Metropolitan 
Life Ins. Co, 159 NE. 608, 610, 
262 Mass 288 


Ohio—Henley v Metropolitan Life 
Ins Co, 25 Ohio NP,NS, 424, 427 

44. Mass—^Brown v Little, Brown 
& Co, Inc., 168 NEL 521, 626, 269 
Mass 102 

45. Me—La Grange v Datsls, 46 
A.2d 408. 410, 142 Ma 48 

46. Eng—Earle v Cow, 86 TJUR. 
718 

64 C J p 789 note 12 
47 Ifich.—^MacKinnon Boiler, etc., 
Co V Central Michigan Land Co., 
120 NW 26, 27. 166 Mich. IL 
64 C J p 789 note 2L 
48. Cal —Lewis v Johnson, App, 
80 P 2d 90, 92 
49 Webster D 

50. Ala—Spurling v State, 191 So 
919, 920, 29 AlaApp 78 
51 SC—State v Burdette 101 SE 
664 666, 118 S C 664—State v 

Jordan, 96 SEL 221, 222, 109 SC. 
409 

59. Webster New IntD 

58. Fla—State ez reL Lane Drug 
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The teims ^^retroactive” and retroi^)ective” are 
synonymons^^ and interchangeable 

Retroactive or retrospective laws are discussed 
generaUy m the C JS titles Constitutional Law §§ 
414-420, and Statutes §§ 412-410, also 59 CJ p 
1157 note 11—p 1196 note 61 For other references 
to particular retroactive or retrospective statutes 
consult the Descnphve-Word Index. 

RETROCESSION The restitution of an ancient 
title to a true owner 

RETROSPECTIVE Looking backward, having 
reference to a state of things existing before the act 
in question The term is synonymous and inter¬ 
changeable with ^‘retroactive” see ante notes 54, 55 

Retrospective or retroactive laws are discussed 
geneially in the C JS titles Constitutional Law §§ 
414-420 and Statutes §§ 412-440, also 59 CJ p 
1167 note U-p 1196 note 61 

RETTINGI' In the process of flax manufacture, 
steeping or watenng with a view to decomposing 
the gummy substance which bmds together the 
outer membranes and the inner stalk.^^ 

RETURN The word “return” implies going back 
to a former location,^^ and connotes the prior exist¬ 
ence of some state or condition,it Las been 
said that there can be a return to a place, a former 
status, or both.®i 

It has been said that it is impossible to return 


to a person something that he never possessed,and 
that the use of the word “return” is a rec<^;nition 
of a nght, such as ownership, dominion, or control, 
m the article or thing, existmg m one who has not 
the immediate possession thereof Jq this con¬ 
nection the difference between a “return” of a 
thing and a “sendmg” of a thing has been pomted 
out, and it has been said that the “return” of a 
thing is giving or sendmg it back to the person 
from whom it was received,®^ while the “sending^^ of 
a thmg IS rormally puttmg it in the possession of 
a person c"^qi than the one from whom it has 
been received, as stated m the C J S definition Send 
post, also 57 C J p 125 note 86 

As a noun, the word ‘return” is defined m one 
sense as meaning the act of retummg something 
or sendmg or brmgmg it back to the same place 
or condition, restoration, restitution®® In a dif¬ 
ferent sense, ‘"return” is defined as meaning an ac¬ 
count or formal report of an action performed, of 
a duty discnarged, of faets and statistics and the 
like, as, election returns,®® an official statement by 
an officer of what he has done m obedience to a 
command from a superior authority, or why he has 
done no*hmg, whichever is reqxured ®7 

“Returns,” m the plural, is a term used to desig¬ 
nate the profit on, or advantage from labor, an in¬ 
vestment, undertaking, etc ®® It has been held to be 
synonjmous with “proceeds” see 72 C J S p 974 note 
47 

The verb “return” is variously defined®® as mean¬ 
ing to go or come back agam to a place, person, or 


Stores V Simpson, 166 So 227, 237, 
122 Fla. 582 

Idaho—J C Penney Co v Diefen- 
dorf, 82 F 2d 784, 795, 64 Idaho 874 

54b Cal—Iios Ansreles Bond & Se¬ 
curities Co V Heath, 7 P 2d 1089, 
1091, 120 CalJ^p 328 

Minn,—State v Industrial Tool & Die 
Works, 21 NW2d 81, 40, 220 Minn. 
591. 

HM.—Wilson V New Mexico Lum¬ 
ber & Timber Co, 81 P 2d 61, 62 42 
NM. 488 

Ohio —Safford, Supt. of Ins. v Metro¬ 
politan lafe Ins Co, 164 NE 351, 
852, 119 Ohio St. 882—City of Cin¬ 
cinnati Y Ba^Timann, 199 NE. 858, 
854, 61 Ohio App 108 

55. Cal.—Aetna Gas & Surety Co 
V Industrial Acc. Commission, 
App, 174 P2d 41, 44—Ware v 
HeUer, 148 P2d 410, 418, 414, 68 
Cal App 2d 817—American States 
Water Service Co of California v 
Johnson, 88 P2d 770, 774, 81 Cal 
App 2d 606 

Ohio —Safford, Supt. of ms v Metro¬ 
politan Life Ins. Oo, 164 NJBL 851, 


852 119 Ohio St 8S2—City of Cin¬ 
cinnati \ Bachmann 199 NE. 853, 
854, 51 Ohio App 108 

55. La.—Amet v Bo>er, 9 So 622, 
627, 43 La.Ana 562 

64 C J p 740 note 30 

67 Ga.—-Walker Countv Fertilizer 
Co V Napier, 193 S.B. 770, 778, 184 
Oa. 861 

58. US —^In re Eckstein, 8 Treas 
Dec. 25710 

59 NJ—Corpus Juris guoted hi In 
re An Act Concerning Alcoholic 
Beverages, 81 A.2d 837, 840, 180 
NJLaw 128 

54 CJ p 741 note 58 

60 US—Clyatt V U S, Fla., 25 S I 
Ct 429, 481, 197 US 207, 49 LEd. 
726 

NJ—Coorpus Juris guoted in m re 
An Act Conceminff Alcoholic Bev¬ 
erages, 81 A.2d 837, 840, 180 NJ 
Law 128 

Okl —Johnson v Curies Clothing Co, 
240 P 632, 688, 112 Okl 220 

6L NJ—In re An Act Concerning 
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Alcoholic Beverages, 81 A. 2d 837, 
840, 180 NJLaw 123 
68. US—U S V Weiss, DCLNT, 
84 FSupp 99, 100 

63. Colo—Johnson v HlUiard, 160 
P 2d 886, 8S9 118 Colo 548 

64. NJ—^In re Session Laws 1928 
o 184, 121 A. 736, 738, 98 NJLaw 
586 

65 Pa.—^United Shoe Mach Co v 
Hirst 26 Pa.Dist 401, 408 

66 Utah.—Spear v Marshall 79 P 
2d 15. 16. 95 Utah 63 

Similarly deflaed 

A formal report of duty dischar^^ed 
NJ—Field v Field. 38 NJLaw 290. 
294 

NT—Baker v Smith, 194 NTS 827, 
830. 118 Misc. 548 

67. Mich—Rood V McDonald, 7 N 
W2d 95, 96, 808 Mich. 684. 

68. Webster New IntD 

69 N J —In re An Act Concerning 
Alcoholic Beverages, 81 A.2d 887, 
840, 180 NJLaw 128. 
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eonditioiii^^ to go or oome again to the same place 
or condition,to come back after an interval, to 
appear again,to reviait,^* to tom back.^* It 
idso may mean to bring, carry, pat, or send, baek,^^ 
to bring back or restore,^^ to cause to take agam a 
former position 77 

The verb ^tum’’ has been held synonymous with 
"enter'' see 30 C J S p 259 note 57, and has been dis- 
tmgaished from "depart” see 26 C J S p 715 note 
17 ^‘Returning*' has been compared with "filing” 
see 36 C J S p 757 note 26 

A retam of process is a statement m writing m- 
dorsed thereon or annexed thereto by the officer 
to whom it is directed, certifying to the court what 
he has done pursuant to the command of the process 
or m connection with the service thereof as stated 
m Process § 90 

The word "return” us treated m this connection in 
various other titles throughout this woik The of¬ 
ficer appointed by a court to sell property is required 
to make a return of his proceedings as stated m 
Judicial Sales § 24. The officer required to execute 
process summoning jurymen must make a return 
showing his proceedings as stated in Junes § 174 b 
See also the mdex to the title Junes. 

The extraordinary remedies such as certioran, 
habeas corpus, mandamus, and prohibition are in¬ 
voked by wnt, and for treatment of the return of 
service of such wnts see Certioran §§ 114-133, 
Habeas Ckirpus §§ 89-91, Mandamus §§ 272-281, and 
Prohibition § 29 For the treatment of the return 
of vanous other wnts see Attachment §§ 244-253, 
Executions §§ 314-330, and Garnishment §§ 158-160 

Statutes, both federal and state, frequently use 
the word "return” with reference to taxation, and, 
by way of illustration, the federal income tax acts 


and most state income tax statutes require that the 
taxpayer shall file a return Betums under state in¬ 
come tax statutes are treated m the CJS title 
Taxation § 1102, also 610 J p 1581 note 47—p 1582 
note 54. For the treatment of federal income tax 
returns see the index to the title Internal Revenue. 

Ordinarily the employer is required to permit a 
seaman to remam with the ship until its return at 
the end of the voyage, and the duty of the employer 
to return the seaman and to provide for his main¬ 
tenance until he can be returned is treated in the 
CJS title Seamen §§ 55-61, also 56 CJ p 956 note 
12-p 961 note 98 

The word "return” is employed m vanous other 
connections throughout this work, and reference 
IS made to the indexes to the titles Corporations, 
Elections, Insurance, and Municipal Coiporaticsis, 
consult also the Desenptive-Word Index. 

Phrases employing the term are set out in the 
note 78 

RETURNABLE Capable of being returned,79 m 
law, legally required to be returned 80 

REUNION. When used without qualification, the 
resumption of a former relatioru^i 

REUS As the first word of manins as to which 
there have been no recent applications see 54 QJ p 
742 notes 97, 98 

REVALUATION Act or process of revaluing, a 
new valuation, as, the revaluation of property** 
The term has been held synonymous with "reassessh 
ment” see 75 C J S p 639 note 9 

REVEAL. To divulge (something secret or hidden), 
to disclose, as, to reveal a confidence ** The word 


TOi N J —^In re An Act Concerning 
Alcoholic Beverages, supra. 

71. US—Clyatt v U S. Fla., 26 
set. 429, 197 U S 207, 219, 49 JaJSd, 
726 

54 C J p 740 note 50 
Similarly OsSaeU 

To come or so back to the same 
place —^Waterbury First Soc v 
Platt, 12 Conn. 181, 187 

72. SC—State v Freely, 89 SE 
643. 644, 105 SC 243 

73. Conn.—Waterbury First Soc. v 
Platt, 12 Conn. 181, 187 

74. Old—Johnson v Curled Cloth¬ 
ing Co, 240 P 682, 63S, 113 Okl 
220 

64 aj p 741 note 61 
76. Nev—In re McGresor, 55 P2d 
10, 12, 66 Nev 407 
64 CJ p 740 note 46. 


Similarly deflaed 

Put, carry, or send hack, as to a 
former place or holder 
US—Clyatt V U S. Fla., 25 SCt 
429. 431. 197 US 207, 49 LEd 726 
Okl —Johnson v Curlee Clothing 
Co, 240 P 632, 683, 112 Okl 220 
76. Colo—Johnson v PCiliiard. 160 
P2d 886, 389, 118 Colo 548 
77 US—Clyatt ▼ U S Fla., 26 S 
Ct. 429, 431, 197 U S 207, 49 L.Ed 
726 

Okl —Johnson v Curlee Clothing Co, 
240 P 682 633 112 Okl 220 

78. Phrases 

(1) 'Return commissions** see Fac¬ 
tors S 1 a (3) 

(8) ‘'Return day*' see 26 CJ'S p 
1008 note 83 1 

(3) “Return day of election.** de¬ 
fined see Elections 9 229 
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(4) Other phrases employing the 
term and as to which more recent 
adjudications have not been found 
see 64 C.J p 740 notes 87-45, p 741 
notes 57-70, 72-75 

79 Colo —Daniels v Dewis, 4 P 
57. 59 7 Colo 480 
Phrases 

(1) “Returnable process'* see Proc¬ 
ess i 1 f (1) 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 54 C J p 741 note 91. 
p 742 note 98 

80. Colo—^Daniels v Lewis. 4 P 57, 
69. 7 Colo 480 

8L Tex—Clark v Brown, Civ.App., 
108 SW 421, 439 

SSL Webster New Int.D. 

83. Webster New IntDi. 
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has been held synonymous with '^indicate” see 42 
C J S p 823 note 8 

BEVEL. To behave m a noisy, boisterous manner, 
like a baochanalian.^^ 

BEV ENDIOATION The right to reclaim, to de^ 
mand the restoration of the right of an unpaid 
vendor on the insolvency of the vendee to reclaim 
m specie such part of the goods as remam in the 
hands of the vendee entire, and without having 
changed its quality It has been said that tne 
word '^revendication” has the same meaning in law 
as in ordinary speech.*^ 

The action of revendieahon is discussed in Beal 
Actions § 1, and the place where such action should 
be brought is treated in the C J S title Venue § 34;, 
also 67 G J p 65 notes 82-90 

BEVENGE. A mahcious mjuiy indicted in return 
for an injury ** 

BEVENUE The word “revenue^ is broad and gen- 
eral,^^ and, like many other words in the Enghsh 


language, is ambiguons in meaning It is not a 
word of art,^^ and the lexical definition is very 
comprehensive The term is used m many senses,^^ 
and often its meamug is best determined by an ex- 
aznmation of the words with which it is connected.^^ 
It must be given its ordmaiy meaning, especially 
when used by a layman and the context shows that 
no special meaning is intended,but where the 
context indicates a meaning difierent from its or¬ 
dinary and popular signification the meaning so in¬ 
dicated must be adopted 

The term "revenue," m both singular and plural 
fomis,®^ is defined generally as meaning return, 
yield, as of land, profit,rent,i that which re¬ 
turns, or comes back, from an mvestment,^ in¬ 
come income or annual profit received from lands 
or other property,^ the aimuais or jienodic® rents, 
profits, interests, or issues, of any species of prop¬ 
erty, real or personal, reward.^ 

Although the term is most commonly used in con¬ 
nection with governmental matters or artificxal per¬ 
sons,^ it is, nevertheless, employed at times with 


84. R.L—In re Bespui, 12 BX 309, 
810 

85. X 4 &.—Smart V Blbbins, 84 So 
49, 109 La. 986—Cooney v Blythe 
Co, App, 200 So 517, 519—Witson 
V Succession of Staring, App, 175 
So 495, 498 

88 . Ohio—^Benedict v Sehaettle, 12 
Ohio St 516, 620 

87 La.—Witson v Sneeession of 
Staring, App, 175 So 495, 498 

88 . Idaho—^People v Pierson. 8 P 
688 . 690. 2 Idalio. Hash, 76 

89 Kan—State v Swing, 22 Kan. 
708, 712 

Heb—State v Stanton County, 161 
NW 264. 266, 100 Neb 747—City 
of Omaha v Hodgskins, 97 NW 
846. 847, 70 Neb 229 

Tex.^—Sullivan v City of Salyes- 
ton, CivJ^p, 17 SW2d 478, 491. 

SO Cal—^Bates v Pcnrter, 15 P 782, 
789, 74 Cal 22A 

La.—Doty v Ii. T Campbell Const 
Co. App, 48 So 2d 278, 279 

81. R.L—Willoughby v WUlonghby, 
19 A.2d 857. 860, 66 H.L 480 

88 . US—C S V Norton, NT, 91 
US 566, 668 . 28 LEd. 454. 

Tex.—Sullivan v City of Galveston, 
GtvJLpp., 17 S.W2d 478. 491 

88 ; Cal —Bates v Porter. 15 P 782 
789. 74 Cal 224. 

La.—Doty v Li. T Campbell Const 
Co. App.. 48 So 3d 278 

94 . Cal^Bates v Porter. 15 P 782, 
789» 74 CaL 21A 

La.—Doty v Lk T Campbell Const 
Obl. App.. 48 So 2d 278. 27A 


98 HI—Willoughby V Willoughby, 
19 A.2d 857 860, 66 R.L 480 

96 Cal—^Bates v Porter. 15 P 782, 
789. 74 Cai. 224 

97 R.L—Willoughby v Willoughby 
19 A.2d 857, 860, 66 KI 480 

98. OaL—Bates v Porter, 15 P 782 
789, 74 Cal 22A 

R.L—Wnioughby ▼ WUloughby, 19 
A.2d 857 860. 66 ILL 430 

99 Ark.—Davis v Phipps, 85 S.W 
2d 1020, 1022. 191 Ark. 298, 100 
A.L.It 1110 

Or—Public Market Co of Portland 

V aty of Portland, 180 P2d 624, 
644. 171 Or 522 

ILL—WUloughby v WUloughby, 19 
A.2d 857. 860. 66 ILL 430 

L Ark.—Davis v Phipps, 85 S.W2d 
1020, 1022, 191 Ark. 298, 100 AJLuB. 
1110 

La.—Gulf Beflning Co v Garrett 
App • 24 So 2d 682, 684 
Or—^Public Market Co of Portland 

V City of Portland. ISO P2d 62A 
644. 171 Or 522 

8, Cal—^Bates v Porter. 16 P 782,1 
739 74 CaL 22A | 

La.—Doty v L. T Campbell Cbnst | 
Co, App, 43 So 2d 278 279 
Or—^Fullerton v Central Lizicoln 
People's UtUity Diet, 201 P 2d 524, 
526 185 Or 28 

B.]>—Willoughby v Willoughby, 19 
A.2d 857, 860, 66 ILL 486 
SlBinarly dellnsd 

A return for capital invested or 
labor bestowed.—^People v New York 
Cent R. Co, 24 N Y 485. 490 

is. Arit—Davis v Phipps, 85 S.W 
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2d 1020, 1022. 191 Ark. 298. 100 A. 
L.IL 1110 

Or —Fullerton v Central Lincoln 
People's Utility Dist, 201 P 2d 624, 
526. 185 Or 28 

ILI—WUloughby v WUloughby, 19 
A2d 857, 860. 66 ILL 480 

Net i n c o me 

Cal—Bates v Porter, 15 P 788, 740, 
74 CaL 824. 

4. Cal—Bates v Porter. 16 P 722, 
789, 74 Cal 224 

54 CU p 742 note 22. 

5. AA —^Davis v Phipps, 85 S.W 
8d 1020, 1022, 191 Ark. 298. 100 
A.L.IL 1110 

La.—Doty v L. T CsmpbeU Const 
Co, APP 48 So 2d 278 

Or —Fullerton v Central IdncOIn 
People 8 UtUity Dist, 801 P 2d 584, 
526, 185 Or 28—PubUo Market Co 
of Portland v Oty of Portland, 
180 P 2d 624, 644, 171 Or 522 

B.L—WUloughby v WUloughby, 19 
A.2d 857 860, 66 RX 480 

54 C.J p 742 note 28 

e; Ark.—Davis v Phipps, 86 S.W 2d 
1020, 1022. 191 Ark. 298. 100 AXuR. 
1110 

Or —Fullerton v Central Lincoln 
People's Utility Dist. 201 P2d 
524, 526, 185 Or 28—Public Mar¬ 
ket Co of Portland t City of 
Portland. 180 PSd 624. 644. 171 Or 
522 

R.L—WUloughby v WUloughby. 19 
A.2d 857. 860. 66 ILL 480. 

7 Cal—Bates v Porter, 15 P 782, 
789. 74 CaL 224. 

8 . RX—WUloughby T Willoughby, 
19 A.2d 867, 860, 66 R.L 430 
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lespeot to the affairs of mdiTidoals,^ and with 
respeot both to persons and to govexnments the 
word "revenne” is defined as meaning the yearly in¬ 
come of a govenunent or a person natural or artifil- 
cial, from the property belonging to snch govern¬ 
ment or persom^o 

The word '^revenue” is generally employed with 
respect to the mcome of a government or govern¬ 
mental subdivision^^.! a^d statements are frequently 
to the effect that the source of revenue is taxa¬ 
tion,and it has even been said that m its exact 
definition the term ‘‘revenue” is confined to money 
raised by some mode of taxation,and “revenue” 
IS sometimes defined as meaning the yield from 
taxes the income of the government arising from 
taxation-15 However, the word “revenue” is broader 
than and includes taxation, as well as all other 
sources of mumcipal mcome,^^ such as duties, cus¬ 


toms, excises,^^ and rents,^^ and it may even m- 
dude the proceeds of the sale of stocks, lands, and 
other property owned by the government Thus 
the word “revenue” signifies all money and mcome 
belonging to the state,20 pubhe funds,public m- 
come of whatever kmd,22 all money derived from 
every source required by law to be paid mto the 
public treasury,23 irrespective of the source fiom 
which it IS denved.24 

The term “revenue” is further defined as applied 
to governmental bodies to mean the mcome of the 
etate^o or nation^o derived from the duties, taxes, 
and other sources for the payment of the national 
expenses, the mcome which a state collects and 
receives mto its treasury, and is appropriated for 
the payment of its expenses ,27 the current mcome 
of the state from whatsoever source derived, which is 
subject to appropriation for public uses,28 the m- 


9 ILI—Willoushby ▼ WUlougliby, 
anpra. 

la Mo—State ▼ Gordon, 181 SW 
1016 1020 266 Mo 894, Ann Cas 
1918B 191 

NT—People v New York Cent. R. 
Co, 84 Barb 123, 184 

IX. Or —^Fullerton v Central Idn- 
coln People’s Utility Diet, 201 P 
2d 634. 626, 186 Or 28 

IS. Ark.—l>avl8 Y iPIliipps. 85 SW 
2d 1020 1022. 191 Ark. 298, 100 A. 
XkR. 1110 

Or—^Public Market Co of Portland 

Y City of Portland, 180 P 2d 624, 
644, 171 Or 622 

64 C.J P 748 notes 86, 88 

13. Tenn—^Donelson y State, 8 liea 
692. 695 

Tex.—SuUlYan y City of Galveston, 
ClYJlpp, 17 SW2d 478, 491 
OonjSaed to taxation 
In the absence of qualifying words 
or circumstances implying a differ¬ 
ent aigniflcatlon, the word ’’revenue** 
is confined to the usual public in¬ 
come, that is, taxation.—Iiaughlin v 
Santa Pe County, 6 P 817, 819, 8 N 
K. 264. 

14. Ark.—Davis v Phipps, 85 SW 
2d 1020, 1022, 191 Ark. 298, 100 A. 
Ii.R. 1110 

Or—Public Market Co of Portland 

Y City of Portland, 180 P2d 624 
644, 171 Or 622 

(1) The product or fruit of taxar 
tion. 

US—U a v Wright, aaPa., 28 P 
Ca8.No 16,770, 8 Pittsb 192 
Mo—State v Gordon, 181 SW 1016, 
1030, 266 Mo 894, Axm.Caa.l918B 
191 

(2) An annual tax.^—Pottsvllle 
Borough Y Pottsvme Gas Oo.. 16 
PaJMst 978. 980, 82 Pa.Co. 7. 


15 Idaho—^Dumas v Bryan, 207 P 
720, 723, 85 Idaho 657 

16 Mo—State v Gordon, 181 SW 
1016, 1020, 266 Mo 894, Ann Cas 
1918B 191 

17 Ark.—Davis v Phipps, 86 SW 
2d 1020. 1022, 191 Ark. 298. 100 
AL.R. 1110 

Iowa.—Wood Bros Const. Co v 
Baglay, 6 NW2d 897, 400, 282 
Iowa 902 

Mo—State v Gordon, 181 SW 1016 
1019, 266 Mo 894, AnnGasl918B 
191 

Neb—State v Stanton County, 161 
NW 264, 266 100 Neb 747 
Or—^Public Market Co of Portland 
Y aty of Portland, 180 P 2d 624, 
644 171 Or 622 
I 64 C J p 743 note 63 
18. Neb —State v Stanton County, 
161 NW 264 266, 100 Neb 747 
64 C J p 748 note 53 

19 Tex—Sullivan v Galveston, Civ 
App,17SW2d 478, 491 

20 Tenn—Donelson v State, 8 Lea 
692, 695 

Tex.—Sullivan v City of Galveston, 
CivJLpp 17 SW2d 478, 491 

21. Iowa.—Wood Bros Cbnst. Co v 
Bagley 6 NW2d 897, 400, 282 
Iowa 902 

22. Neb—State v Stanton County, 
161 NW 264, 266. 100 Neb 747 

23. Ill—Fergus v Brady, 116 NB3L 
893, 394, 896, 277 lU 272 

24. Ill—^Fergus v Brady, supra. 
Or —^Fullerton v Central Lincoln 

Peoples Utility Dist, 201 P2d 
634, 626. 186 Or 28 
64 C J p 748 notes 48, 46, 46 
This onxreat Income may be deriv¬ 
ed from various sources, but no mat¬ 
ter from what source derived, if 
required to be paid into the treasury, 
it becomes revenue or state money — 
State ex reL MdEinley Pub Co v 
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Hackmann 282 SW 1007, 1011, 814 
Mo 33—State ex rel Thompson v 
Board of Regents for Northeast Mis¬ 
souri State Teachers' College, 264 S 
W 698, 700, 305 Mo 57 
25 Mo—State v Gordon, 181 SW 
1016 1020 266 Mo 894, Ann Cas. 
1918B 191 

54 C J p 743 note 56 
Similarly defined 

(1) The annual income of a state 
derived from the taxation, customs, 
excise, or other sources and appro- 
pi iated to the payment of the nation¬ 
al expenses—State v Gordon, 181 S 
W 1016, 1019, 1020, 266 Mo 894, Ann. 
Casl918B 191 

(2) The annual and current in¬ 
come of the state, however derived, 
which is subject to appropriation for 
geneial public uses—State v Gor¬ 
don. supra. 

23. Cal—^Bates v Porter, 15 P 732, 
789, 74 Cal 224 
64 C J p 743 note 56 

27 Ark.—Davis v Phipps. 86 SW 
2d 1020, 1023, 191 Ark. 298 100 A 
L.R 1110 

Or—Public Market Co of Portland 
V City of Portland, 130 P2d 624, 
644 171 Or 622 
54 C J p 748 note 67 

28. Mo —State ex reL McKinley 
Pub Co V Hackmann, 282 S W 
1007, 1011. 814 Mo 38—State ex 
rel Thompson v Northeast Mis¬ 
souri State Teachers’ College, 264 
SW 698, 700, 806 Mo 67 
SShullarly defined 

(1) The total current income of a 
government, however derived, sub¬ 
ject to appropriation for public uses 
—State V Gordon, 181 S W 1016 
1019, 306 Ho 894, Ann.Cas.l918B 
191. 

(2) The total Income of the gov¬ 
ernment, derived from aU sources. 
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come of tlie government ansmg from taxation^ 
duties, and the like,^^ the proceeds to public bodies 
from taxes, etc the annual or periodic yield of 
taxes, excise, customs, etc, which the state collects 
and recdves into the treasury for public use,^^ all 
public mone 3 ^ which the state collects and receives, 
from whatever source and in whatever manner i 

I 

‘‘Revenue” has been held equivalent to, or synony- i 
mous with, “fruit” see 37 CJ S p 1389 note 39, 
“fund” see 37 C J S p 1404 note 33, and “income” 
see 42 C J S p 535 note 31, and it has been distm- 
guished from “profit” see 73 G J S p 5 note 66 

Federal revenue statutes imposing taxes, pa3> 
ticularly income taxes, excess profits and war profits 
taxes, estate or inheritance taxes, gift taxes, oc¬ 
cupation or busmess taxes, corporation excise taxes, 
and the like, are treated in Internal Revenue § 1 
et seq 

The transfer of an action brought against an of- 
fieer appomted under or acting by authority of any 
revenue law of the Umted States from a state court 
to a federal court is discussed in Removal of Causes 
§§ 78 ^ 

The revenue of municipal corporations is discussed 
in Municipal Corporations §§ 1978-2121.. For other 


particular applications and specific uses of the term 
consult the Descnptive-Word Index. 

Phrases employing the term “revenue” are set out 
in the note.3S 

( 

EJfci V JfclBBSBATIOy# Act of reverberatmg, reflec¬ 
tion, echo, as, the reverberation of rays from a 
mirror, the reverberation of voices, the reverbera¬ 
tion of heat or flame m a furnace 

REVEREND An epithet, an adjective used as a 
laudatory or complimentary epithet, a mark of re¬ 
spect and of reverance, as the name imports, but 
nothing more.^^ 

REVERSAL. Act or process of overthrowing 

The reversal of judgments, orders, and decrees, 
is treated m Admiralty §§ 168 e, 193 g, 195 c, 202 
a. Courts § 194, CSnminal Law §§ 1947-19SL, 
Judgments §§ 625, 702, Judicial Sales § 42, and 
Mortgages § 765 Consult also the title index to 
Appeal and Error and the Descriptive-Word Index. 

REVERSE. To overthrow, set aside, make void, anr 
nul, repeal, or revoke,to change to the contrary, 
or to a former condition more specifically, to 


aubjeet to bo applied to public pur- 
posea—Versus r Brady, US NJB. 
898. 89S, 877 XU. 872 

S9. Iowa.—Wood Bros Const. Co ▼ 
Bagley. 6 NW2a 897. 400. 282 
Iowa 902 

64 OJ p 748 note 88 

aoi Lou —Doty Y li. T Campbell 
Const. Oo.. Appu, 48 So 2d 278, 279 

81. Arlc.—Davis v Phipps. 85 SW 
2d 1020. 1022. 191 Ark. 298, 100 
A.LIL 1110 

Or—Publlo Mszket Co of Portland 
V City of Portland, 180 P.2d 624. 
044, 171 Or 622. 

Similarly 

<1) The annual or periodle rl^d of 
tsMS. excise, customs, duties, rents, 
eta, which a nation, state, or mu¬ 
nicipality collects and receives into 
the treasury for public use—State 
V Stanton County, 161 NW 264, 266, 
100 Neb 747 

(2) The product of taxes, 

ezciae, customs, duties, rents, eta, 
which a nation or state collects and 
receives into the treasury for public 
usa—State v Hill, 67 NW 548. 554, 
88 Neb 698—64 CJ P 748 note 68 

38. Or—Fullerton v Central Lin¬ 
coln People's Utility Dlst, 201 P 
2d 524, 626. 185 Or 28. 

64 C.J p 748 note 48 

88. PSoases 

(1) "Bevenua bUla** deflnsd see the 


CJrs title Statutes i 12, also 54 C 
J p 744 notes 88 89 

(2) **Revenue bonds'* see the title 
index to Municipal Corporations. 

(8) "Revenue certfllcates" see the 
title index to Municipal Corporations 

(4) **Revenue law** defined and dis¬ 
cussed yenerally see Internal Reve¬ 
nue i 1, and In connection with fed¬ 
eral court jurisdiction of actions un¬ 
der revenue laws generally see Fed¬ 
eral Courts 5 81. See also the CJS 
title Statutes 5 896 also 69 GU p 
1181 note 80-p 1186 note 18, and con¬ 
sult the title indexes to Courts and 
Intoxicating Liquors 

(5) 'Tlevenue measure** defined see 
Licenses 5 8b 

(6) "Revenue stamps,** necessity 
of, see Bonds | 18 Contracts 5 68, 
Deeds I 86 

(7) "Revenue train** defined see 
Railroads 5 1 q (9) 

(8) Other phrases employlny the 
term and as to which more recent | 
adjudications have not been found 
see 54 C J p 748 note 60-p 744 notes 

[86. 93-85 

194> Webster ITetr Tnt.'D. 

"OoaitiJiued xefieotioa” 

When a sound is generated in an 
enclosed space, such as a room, the 
sound waves strike the interior sur¬ 
faces of the room, and if these are 
of ordinary building material such 
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as concrete or hard plaster, which 
are good sound reflectors, the waves 
continue to be reflected back and 
forth and around the room and in all 
directions until the sound is absorb¬ 
ed to a degree so that it Is no longer 
audlbla This continued reflection, 
which is termed ^reverberation.' msy 
be present to such an extent that 
syllables of speech often apparently 
run together and are indistinct and 
dUfleult to understand. Reverberar 
tion, which in popular parlance may 
be said to make a room *noisy,' is the 
cause of the majority of acoustical 
dlilieulties.**—^Burgess Battery Co v 
n S., CtCL, 55 FSupp 668. 604. 

86. Tiwg—Feet v Ssoith, 1 PJD 78, 

79 

88; Webster New IntX> 

Phrases employing the term and 
as to which more recent adjudlcar 
lions have not been found see 64 
CJ* p 744 notes 2, 8 

87 Cal—Department of Water and 
Power of City of Los Angeles v. 
Inyo Chemical Co., App., 100 P2d 
822, 826 

64 C J p 744 note 5 

38. Cal—Cowdery v London & San 
Frandseo Bank, 78 P 196, 197, 189 
Cal 298, 96 Am.St.Rep 116—De¬ 
partment of Water and Power of 
City of Los Angeles v Inyo Cheml- 
I cal Co., App.. 100 P 2d 822, 826 



REVERSE—REVERT 


77 C J S 


vacate a decree or ondgment^ and leave it as thongih 
it had never been rendered.^^ 

'Reverse” has been hdd synonymous with “re¬ 
peal” see 76 G J S p 1176 note 60, and to be very 
nearly synonymous with “vacate 

Reversed Turned backward or the contrary way, 
turned side for side or end for end.^1 In its 
technical sense, the term apphes to the ultimate 
decision, ftnimning what has been before done 

Reversing Setting aside, annulling,*^ or vacat¬ 
ing^* 

Phrases employing various forma of the term are 
set out m the note.*^ 

EEVEBSION. In a general sense, a returning,** 
a return to a preezisting or former state or place *^ 

Estates in reversion are treated m Estates §§ 105- 
118 A landlord’s title and reversion with respect to 
leased premises is discussed in Landlord and Tenant 
§§ 252-287 For other particular apphcations and 
specific uses of the term consult the Descnptive- 
Word Index. 


EEVEBT The verb** “revert” is derived from the 
TA t-m “revertere” meaning to turn backward.** 
While its meaning, both by derivation and everyday 
use, IS clear,** nevertheless, various meanings have 
been attributed to it,*^ and its signification depends 
very largely on the connection m which it is used.** 
It has been said that, m its popular sense, the term 
imphes devolution on one having an already exist¬ 
ing interest ** 

The usual and ordinary meaning of the word 
“revert” is to return,** to return to,®* to return, 
come or fall back,** to come back,*^ to go back,** 
to come or go back,** to turn back,** to turn or 
throw back,*l give back to ** 

The legal signification of “revert” is for proper^ 
to go back to, and lodge in, a former owner, who 
parted with it by creating an estate in another, 
which has expired,** or, as otherwise stated, its 
legal or technical signification is for property to go 
back, or return, to a person who formerly owned it 
but who parted with the possession or title to it, by 
creating an estate m another which has terminated 
by his act or by operation of law ** Its technical 


89« Fa.—^Burrows T Carson, 28 Pa. 

Bist 808, 809, 42 (P«lCo 81. 82 
4a Hass—^Loanes v Gast, 108 KIL 
478. 474, 216 Hasa 197 

41. Wyo —^In rs Hclnemey, 84 P 
2C 85. 44, 47 Wyo 258 

42. Fa.—Kins’ ▼ Sloan, 1 Sers & 
R- 77. 79 

48. TJ S —Securities and Exchange 
Commission v C M Joiner Leas¬ 
ing Corporation D C Tex., 68 F 
Supp 714 

Kan.—Laithe t McDonald, 7 Kbh 
254, 267 

44. US—Securities and Exchange 
Commission v C M. Joiner Leas¬ 
ing Corporation, DCLTex., 58 F 
Supp 714 

46. Phrases 

(1) *Tleversed current^ and **re- 
versed alternative current** see Elec¬ 
tricity 8 1b 

(2) '^Reversing course" see Bound¬ 
aries 9 9 a (8) 

(8) "Spondylolisthesis reversed*' 
defined see the G. J S. definition Spon¬ 
dylolisthesis. post. 

(4) Other phrases employing the 
term smd as to which more recent 
adjudications have not been found 
see 54 aj p 744 notes 7. 10, p 746 
note IL 

4a NT—Hatter of Sharp, 149 NT 
S 470, 473. 86 Misc. 669 

47. NT—Clute v New Tork COnt., 
etc., R. Co, 24 NE. 817, 818, 120 
NT 267 

4a Pa.—In re lAwrenee Sav. A 


Trust Co, 46 A.2d 494, 496, 864 
Pa. 6. 169 AXJR. 204 
49 Oa.—Pearce v Lott, 29 S.E. 276. 
278. 101 Ga. 895 

sa Iowa.—^Brugman v Bloomer, 18 
NW2d 818, 814, 284 Iowa 813— 
Reichard v Chicago. B. 4b Q R. 
Co, 1 NW2d 721, 727. 281 Iowa 
668 

5L Ill—Armstrong v Barber, 88 N 
K 246 250, 239 DL 889 
68. m.—Armstrong v Barber, su¬ 
pra. 

53. Fa.—Estate of Phillips, 10 Fa. 
Co 874, 880 

54i Conn.—Reaney v Wall, 60 A.2d 
606, 509, 184 Conn. 668 
Mo—Corpus Juris quoted ta Union 
Nat Bank in TTansas City v Bunk¬ 
er, 114 SW2d 198, 199, 282 Mo 
App 1062 

Pa.—In re Lawrence Sav 4b Trust 
Co, 46 A.2d 494. 495. 354 Pa. 6. 159 
A.L.R. 204 
54 C J p 745 note 27 
Phrases employing the term and 
as to which more recent adjudioa- 
tions have not been found see 54 
CJ p 746 note 39-p 746 note 54. 
55. Iowa.—^Brogman v Bloomer, 18 
. NW2d 818, 814, 284 Iowa 818— 
Reichard v Chicago, B. 4b Q. R. 
Co, 1 NW2d 721, 281 Iowa 663 
Pa.—In re Sheldrake's Estate, 162 A. 

828. 824, 808 Pa. 642 
sa HL—Armstrong v Barber, 88 
NB. 246, 260, 239 DL 889 
Mo—Corpus Juris quoted in Union 
Nat Bank in Kansas City v Bun¬ 
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ker. 114 SW2d 198, 199, 882 Mo 
App 1062 

57 Mo —Corpus Juris quoted In 
Union Nat Bank in Kansas City 

V Bunker 114 SW2d 198, 199, 888 
Mo App 1062 

54 CJ p 745 note 24. 

B8. Conn.—^Reaney v Wall, 60 AM 
605, 509, 184 Conn 663 
59 Mo —Corpus Juris quoted ha 
Union Nat Bank in E:an8a8 City 

V Bunker, 114 SW2d 198, IM, 
282 Mo App 1062 

54 CJ p 745 note 29 
90 Iowa.—Brugmaa v Bloomer, IS 
NW2d 818, 814, 284 Iowa 818— 
Reichard v Chicago, B 4b Q. R. 
Co. 1 NW2d 721, 727, 281 lown 
568 

Mo—Coarpus Juris quoted In Xhilon 
Nat Bank in Kansas City v Bun¬ 
ker. 114 SW2d 198, 199, 882 Mo 
App 1062 

54 CJ p 745 note 80 
51 US—American Brake Shoe 4b 
Foundry, etc., Co v New Toric Rys. 
Co, DCNT, 298 F 612, 622 
Mo—Corpus Juris quoted la Union 
Nat Bank In Kansas City v Bun¬ 
ker. 114 SW2d 198. 199, 282 Mo 
App 1062 

62. Pa.—In re Sheldrake's Estate, 
162 A. 828, 824, 808 (Pa. 542 
68. Pa.—In re Lawrence Sav 4b 
Trust Go. 46 A.2d 494, 495 854 
Pa. 6—Petition of Smith, 189 A. 
832 886 291 Fa. 129 

64. Ga^Pearce v Lott 29 S E. 276, 
278, 101 Qa. 895. 
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EEVERT—EETIEW 


meaning m law is to retnm to the propnetor or his 
heirs or assigns after the termination of a par¬ 
ticular estate or reversion granted by hun.^^ 

Although it has no such meaning in any diction¬ 
ary,®® the term “revert” has been construed m 
many cases®^ and in numerous decisions®^ as mean¬ 
ing “to go to”®® or “to pass to ”7® This is said to 
be its nontechnical sense,and precisely the sense 
in which most laymen unacquainted with the techni¬ 
cal rules of the law would use it 

“Revert” may also be used in the sense of 
“take”78 or “divert ”7® 

Wheoi used in chemistry, ^^evert” means to return 
to a former state,^® and when used m biology it 
means to return to or toward some ancestral type ^® 

REVERTER Reversion 

REVEST. To vest again.^® 

REVIEW It has been said that the law dictionaries 


indicate that the word “review” has various mean¬ 
ings,'^® and, as a noun, in one sense it means re¬ 
examination,®® or more specidcally, m law, judicial 
reezamination, as of the proceedings of a lower 
court by a higher®^ In another sense, the noon 
“review” is defined as meaning an inspection, as of 
troops.®® 

In the verbal sense of the word, to review an ac¬ 
tion IS to study or examine it again.®® 

The word “review” has been held equivalent to 
“revision.”®® 

In connection with judicial re&canunation, the 
term “review** is treated generally m Appeal and 
Error §§ 145S-1834, and specifically m Admiralty 
§§ 170-195, Criminal Law §§ 1831-1942, Equity §§ 
635-655, and Federal Courts §§ 203^281, 297-299, 
324 b, 339, 340 For other particular applications 
and specific uses of the word consult the Descnptive- 
Word Index. 


88. Conn—^Reaney v Wall. 68 A.2d 
606, 609, 184 Conn. 668 
Similarly daflaad 

(1) To return to the proprietor 
after the termination of a particular 
estate granted by him. 

Ind.—MePheetera v Wright. 24 N 
K T84 789, 124 Ihd. 660, 9 LuRJL 
176 

Mich.—Hadley v Henderson, 188 N 
W 76, 77, 214 Mich. 157 

(2) To fall back Into the posses¬ 
sion of the donor or of the former 
proprietor —MePheetera v Wright, 
supra. 

as. Pa.—In re Sheldrake's Slstate, 
162 ▲. 828, 824. 808 Pa. 642 
67. V^a.—Simmons v Gunn, 167 a 
E. 678. 674, 166 Ya. 805 
ea Me.—Hiller v Loring, 186 A. 
850, 851, 126 Me. 78 

69 U Sd— U a T 0 20 Acre of Land 
in Kew Alexandria Borough, West¬ 
moreland County, Pa., DCLPa., 71 
F Supp 676, 66S 

Mo—Biesmeyer v St Louis TThlon 
Trust Oe. 180 SW2d 60. 68— 
Brittin v Karrexkbrock. App, 186 
SWM 86, 87—lOorpns OTiuis quot¬ 
ed la Union Hat Bank In K a n sas 
City V Bunker, 114 SW2d 198. 
lit, 262 MoJIw 1062 


NT—In re Goetz* Will. 82 NTS 2d 
226 228 177 Misc. 006—In re 

Mahlstedt's Will. 250 NTS 628 
639, 140 Misc. 246 

Pa.—^In re Sheldrake's Estate, 162 A 
828. 824, 808 Pa. 542—In re Grant's 
Estate 29 A.2d 481, 488. 151 Pa.Su- 
per 104 

Ya.—Simmons v Gunn, 167 SE. 578, 
574. 156 Ya. 805 

54 C J p 745 notes 25. 26 

70 Mo —^Riesmeyer v St Louis Un¬ 
ion Trust Co, 180 SW2d 60, 63— 
Brittin v Karrenbrock. App, 186 S 
W2d 85, 87—Corpus Juris quoted 
iu Union Nat Bank in Kansas City 
V Bunker, 114 SW2d 198, 199 
232 Mo App 1062 

NT—In re Goetz Will 82 NTS 2d 
226, 228, 177 Misc. 906—In re 

Mahlstedt's Will. 250 NTS 628. 
639 140 Misc. 245 

Ya.—Simmons v Gunn, 157 SJBL 578, 
674 166 Ya. 805 

54 C.J p 745 notes 26, 26 

7L Mo —Riesmeyer v St Louis Un¬ 
ion Trust Co 180 S.W2d 60 68 

79. NT—In re Mahlstedt's WiU 
250 NTS 628, 689, 140 Misc. 245 

7S. Ky—Craven v Louisville Trust* 


Co 168 SW2d 728 726 298 Ky 
163 

74. N J —Fidelity-Philadelphia Trust 
Co V Jameson, 45 A.2d 134, 187, 
187 NJEq 885 

75. Pa.—^In re Lawrence Sav & 
Trust Co 46 A 2d 494, 495, 854 Pa. 
6, 169 A.LR. 204 

76. Pa.—In re Lawrence Sav & 
Trust Co, supra. 

77 Black L.D 

"Possibility of reverter" distinguish¬ 
ed from '^reversion** see Estates 8 
105 b 

7a Black LJO 

79 Del—Vinyard v Yinyard, 48 A. 
2d 497, 499, 4 Terry 422 

80. Ind.—Groher v Colgate-Palm- 
ome-Peet Co 178 NJBL 242, 245 
94 IndJ^pp 284 

8L US—Johnson Co v U. S., 18 
CustApp 878, 879 

aa NT—^Brown v Town of Gates, 
44 NTS 2d 708, 706, 286 AppDiv 
640 

Sa Utah.—Denver & R. G W R. 
Co V Public Service Commission, 
100 P2d 552, 555, 98 Utah 481 

84. Wash.—State v Griffiths. 242 F 
* 969, 970, 187 Wash. 448 


T7C.ja- 
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REVIEW 

This Title includes review by superior courts of judiaal action of inferior tribunals or officers, or of 
their own decisions, or causes arising subsequently or otherwise not ground of appeal, etc, or in proceed¬ 
ings not reviewable by appeal, writ of error, etc., or certiorari, nature and scope of the remedy by wnt 
of review, or action or other independent proceeding for review, m general, in what cases and as to what 
proceedings such review is allowed, grounds for, jurisdiction to grant, and proceedings to obtain such 
review, requisites, issucince, and effect of writs, etc., of review, proceedings thereon, hearing and de¬ 
termination thereof, and effect of decisions thereon > review of the proceedings, and costs on proceedmgs 
m review. 

Miftitterf not in this SUo, t r e a ted elsewhen la this wexlt* we DesoUptiTe-Werd Xhdes 

Analysts 

§ 1 Nature and scope of remedy—^p 339 

2 Right to remedy—^p 340 

3 -Review as of right—^p 340 

4 -Existence of, or recourse to, other remedies—p 340 

5 -Persons entitled—p 340 

6 -Successive wnts or proceedmgs—p341 

7 -Estoppel or waiver—^p 341 

8 Grounds for review—p 341 

9 -Newly discovert evidence-^ 342 

10 -Want of notice—^p 342 

11 -Fraud, acadent, surpnse, mistake, or misfortune—p 342 

12 -Conduct or testimony of witness—^p344 

13 — Qualification or conduct of juror—^p 344 

14 -Discretionary matters—^p 3A4 

15 -Miscellaneous—^p 344 

16 Decisions reviewable—p 345 

17 -Character of action or proceeding—p 345 

18 -Character of decision—^p 345 

19 -Matters not before court, and mcidental matters—p 346 

20 Jurisdiction—p 346 

21 Proceedmgs to procure review—p 347 

22 -Parties—p 347 

23 -Notice—p 347 

24 — Time—^p 347 

25 -Bond or other security—p 348 

26 -Petition or application—p 349 

27 -Evidence—p 350 

28 -Hearing and detetminationr-p 351 

29 -Appeal and error—p 353 

30 -Costs—^p 354 

31 -Effect of proceedmgs—p 354 

32 Wnt of review or other process—p 354 

33 -Nature and effect—p 354 

34 -Time for suing out —^ 355 

35 -Issuance, form, and contents—^p 355 

36 -Service, return, and entry—p 355 

37 -Defects and objections—^p 356 

38 Proceedmgs on trial of review—p 356 


See also descriptive word index in the back of this Volume 
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§ 39 Parties—p 356 

40 —— Time—356 

41 — Reading—357 

42 -Issues, proof, and variance—^p 357 

43 — E\ idence—^p 358 

44 -Trial or hearing—p 358 

45 -Judgment—p 358 

46 -Enforcement of judgment—^p360 

47 -Appeal or other proceedings for re\ lew—p 360 

48 -Costs—^p 360 

See also descriptive word index m the back of this* Volume 


§ 1. Nature and Scope of Kemedy 

The proceeding by way of writ or action of review 
la a statutory remedy which In Its nature Is a new trial 
of the Issues previously tried between the parties. 

The proceeding by way of wnt of re'wew,! or, 
as it is sometimes called a petition for re'Mew,^ 
or action of review,^ or a review,♦ is a statutory 
remedy unknown to the common law^ It is a 
avil action or proceeding,^ and is in its nature 
a new trial of the issues previously tried between 
the parties 7 In some respects it resembles, al¬ 
though It also IS distinguishable from, a wnt of er¬ 
ror, as considered m Appeal and Error § 9, and 
new tnal, as discussed m New Trial § 1 c. It is a 
separate proceeding from the action sought to be 
renewed,* commenced by a wnt which is a new 
process, as considered infra § 33, and is m one 
aspect a new and independent proceeding,* and not 
merely a new heanng on an existing proceeding,!* 
or a continuation or further step in the action 
sought to be reviewed,!! but, with respect to the 


merits of the controversy, it is the same action and 
cannot properly be regarded as an independent 
one !2 The nature of a review with respect to its 
purpose and effect also differs according to whether 
It IS brought b> the original plamtiff who has failed 
to sustain his suit or by the original defendant 
agmnst whom judgment has been obtained,!* m 
the first instance it is in effect a contmuation of the 
original suit, in wrhich plamtiff in review still seeks 
to recover the debt or damages for which his orig¬ 
inal action was instituted,!^ while in the latter, al¬ 
though the review arises out of, and imolves the 
same matters as were m controversy in, the onginal 
suit. It is in effect a new action to recover back in 
the shape of damages what defendant alleges has 
been wrongfully obtained from him on the first 
tnal,!® and when thus brought by defendant is 
somew'^hat analogous to an action for money had 
and received.!® 

Legal or equitable nature Although it seems to 
have been borrowed from courts of eqmty,!^ review 


1. ICaM —Lynn Gets & Electric Co 
V Creditors* Nat. Clearing House, 
1S6NB 864 285 Mass 114 

54 aj p 748 note L 

Bill of review In equity see Equity 
U 685-655 

Statutory writ of review in the nsr 
ture of a writ of certiorari see Cer¬ 
tiorari S 8 

8, Me—DonneU v Hodsdon, 67 A. 
148, 102 Ma 420 

8. NH.—Badger v Gilmore, 87 N 
H. 457 

54 CU p 748 note 8 

4. Me—<Vermeule v Braxer, 148 A. 
566, 128 Me 437 

8 ITS—Ooxpns Juris died in Mar¬ 
tin V Sheely, DCAlaska, 67 F 
Supp 68S 

Wash.—Oozpns Juris oited in North 
Bend Stage Line v Department of 
Public Works, 16 P2d 206, 209, 
170 Wash. 217 

54 C J p 748 notes 6, 6, 


S. Masa—Clarke v Bacall, 50 NE. 
614 171 Mass 293—Winch v Hos- 
mer 123 Mass 488—Davenport v 
Holland, 2 Cush. L 

7 NH.—Woodworth v Wilson, 60 
NH. 220 

54 C J p 748 note 7 

8. Mass —Home Finance Trust v 
Rantoul Garage Co, 14 NB,2d 158, 
800 Mass 86—Lsmn Gas & Electric 
Co V Creditors* Nat. Clearing 
House, 126 NE 864, 235 Mass 114 
—Clarke v Bacall, 50 NE. 614, 171 
Mass 292 

9 Mass —Robinson v Lyndonville 
Creamery As8*n, 188 NE. 248, 284 
Mass. 896—Lynn Gas & Electric' 
Co V Creditors* Nat. Clearing 
House, 126 N.E 364, 235 Mass 114 

NEL—Page v Brewster, 58 NJO. 126 
—^Badger v Gilmore, 87 N.H. 457 

54 C.J p 749 note IL 

la Mass.—Lynn Gas 4b Electric Co. 
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V Creditors' Nat Clearing House, 
126 NE 864, 285 Mass 114 

IL Mass—^Robinson v Lyndonville 
Creamery Ass'n, 188 N.E 248, 284 
Mass 896—Mackay v Brock, 189 
N E 517, 245 Masa. 131—Lynn Gas 
& Electric Co v Creditors Nat. 
Clearing Etouse, 126 NE 364 235 
Mass 114 

32. NE.—Ehox T Knox, 12 NE 
862 

64 OJ p 749 note 18 

18. NEL—SZnox v Hnox, supra. 

14. NE—Knox v Hhex. supra. 

15 NE—Page v Brewster, 58 NE 
I 126 

64 CJ p 749 note 16 

16. NH.—Badger v Gilmore 87 N 
E 457—Knox v Enox, 12 N E 852 

17 NE—^Barron v Jackaon, 42 N 
E 419 

64 OJ p 749 nota 18. 



§§ 1-5 

IS a strict legal remedy and not an eqmtable pro¬ 
ceeding 

§ 2 Right to Remedy 

The rlQht to the remedy of review l« regulated and 
controlled by statute 

The right to the remedy of review is regulated 
and controlled by statute,^ 9 and is limited and con¬ 
fined to such cases as the statute enumerates Al¬ 
though there mast be a strict compliance ^ith the 
statutes authonzmg re\iews^i such statutes are 
remedial22 and should be liberally construed^ii m 
order to advance the remedy 2^ 

§ 3 — Review as of Right 

The right to the remedy of review Is a matter of 
right where the statute so prov des 

Resort may be had to the remedy by way of a 
review as a matter of right where the statute so 
provides Under some statutes when judgment 
IS rendered on default against an absent defendant 
he is entitled to a review as a matter of right,26 
but a statute authorizing a justice to grant one 
review of an action defaulted without appearance 
when the petition therefor is presented within a 
speafied time after the rendibon of judgment or 
demand for its payment has been held not to grant 
a rcMcw as a matter of nght27 

§ 4 — Existence of, or Recourse to, Other 

Remedies ^ 

A review Is proper to correct errors In the orlglnsl 
action or proceeding where the party prejudiced thereby 
has no other adequate remedy, but ordinarily It will not 
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be granted where there Is a regular and adequate rem¬ 
edy, aa by writ of error or appeal 

A review is proper to correct errors m the ong^ 
inal action or proceeding or judgment rendered 
therein where the party prejudiced thereby has no 
other adequate remedy ,28 but ordinarily a review 
will not be granted where there is a regular and 
adequate remedy, as by writ of error or appeal 29 
A review may, however, be granted where a party 
has been deprived of his remedy by writ of error 
or appeal without fault on his part,80 m the ab¬ 
sence of a statute to the contrary 8i Where a part\ 
must make an election he cannot pursue a different 
remedy and at the same tune reserve a right to 
prosecute a review 82 

§ 5 —— Persons Entitled 

A review may be maintained by either party to the 
original action or those representing their Interests, and 
under some statutes It may be maintained by a party 
in Interest who was not a party to the record, but It 
may not be maintained by a person having no Interest 
in the subject matter of the original action or by one 
who Is merely interested In, or affected by, the result of 
the action 

Subject to speafic limitations, if any, imposed 
by the statutes, either party to the original action 
may maintain the proceeding,88 and they alone84 
or those representing their interests®# are entitled 
to the remedy Furthermore, petitioner must also 
be a party to,86 or bound by,87 the onginal judg¬ 
ment or dse some one representing the interest of 
such a party 88 Where the statute authorizes it, 
a review may be granted on the petition of a party 
m interest®# who was not a party to the record.*# 
However, a person having no interest in the subject 
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1& 17 S —^Meu-tin v Sheely, D C 
Alaska, 67 FSupp 689 
54 aJ p 749 note 19 
la. Me—^Vermeule v Brazer, 148 
A. 566, 128 Me 437 
64 aJ p 749 note 21 
ga Me.—Summit Thread Co v 
Corthell, 171 A. 254, 132 Me 336 
64 C.J p 749 note 22 
ai. KH.—^Barron r Jackson, 42 N 
H. 419 

64 CJ p 749 note 28 

Grounds of re\lew see infra 81 3-15 

22. Me.—McNamara v Carr, 24 A. 
856, 84 Me. 299 

23. Me.—McNamara v Carr, supra. 
Vt.—Davis V Beebe 5 VL 560 

24. Vt.—Davis v Beebe, supra. 

25. Me.—Sturtevant v Itandall, 49 
Me. 446 

54 aJ p 749 note 28 
Review as matter of discretion see 
infra 8 28 

ae. Me.—Deviston v Standard His¬ 
torical Soo. 173 JL 810, 138 Me. 77 


Person who reaUed and was pres¬ 
ent in state at all times has been 
held not an absent defendant within 
tne purview of the statute —Leviston 
\ Standard EOstorical Soc., supra. 

27 Me—^Leviston v Standard His¬ 
torical Soc., supra. 

28. Mass—^Reynard v Brecknell, 4 
Pick. 302 

54 C.J p 749 note 80 
Loss of other remedies as ground of 
review see infra 8 li¬ 
as Mass—Manning v Nettleton, 4 
NE. 802, 140 Mass. 421. 

64 C J p 750 note 81. 

30 Mass —Petersham t Dana, 12 
Mass 429 

54 CJ p 750 note 82. 

31. NH—Smith v McDaniel. 15 N 
H. 474 

54 CJ* p 760 note 88. 

32. NH—Barker r Wendell. 12 N 
H. U9 


1 83. N H.—(Enoz ▼ Hno^ 12 NJBL 
352 

54 aJ p 760 note 86 

34 Me—Johnson v Johnson 16 A 
661 81 Me 202—ElweU v Sylves¬ 
ter 27 Me 636 

Parties see infra 8 88 

35 Me—Taylor v Sewall, 69 Me 
148—Mwell V Sylvester, 27 Me. 
536 

36. Ma—Taylor v. Sewall, 69 Me 
148 

37 Me—Vermeule v Brazer 143 A. 
566, 128 Me 487 

38. Me—Taylor v Sewall, 69 Me 
148 

54 CJ p 750 note 41. 

30 Ma—Vermeule v Brazer, 148 A 
566, 138 Me 437 

54 aJ p 750 notes 42, 43 

40 Me —Glovsky v Maine Realty 
Bureau, 102 A 118, 116 Ma 878 

54 GU p 760 notes 42, 44 
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§§ 5^ 


matter of the original action,^^ or one who is mere¬ 
ly interested in, or affected b\, the result of the 
action and who is not “a part> in interest” in the le¬ 
gal sense of that phrase has no such right ^2 An 
action of review is a chose in action^2 which by Mr- 
tue of an adjudication in bankruptcy \ests in the 
assignee who alone is empowered to prosecute or 
defend it*^ 

One of sezeral parties One of several parties 
plaintiff or defendant may be ent tied to a writ of 
re\iew' either under a statute so providing^S or in 
the absence of such statute 

^ 6 - Successive Writs or Proceeding^ 

The statutes controlling the proceeding determine 
whether or not a party may be entitled to successKe 
writs or proceedings of review or Is limited to one only, 
but a Judgment on review which does not pass on the 
merits Is not a bar to a new proceeding 

A party may be entitled to one review only under 
some statutes^^ but under others there is no such 
restnction*® A judgment on review w’hich does 
not pass on the merits is not a bar to a new peti¬ 
tion for review,^® and a review commenced and 
discontinued is not a bar to anotner review m the 
same action, if not prevented by other limitations 
However, it has been mtimated that the dismissal 
of one petition may bar a later one,®i but in the ab¬ 
sence of the record of dismissal the later petition 
will not be barred,®* 

§ 7 - Estoppel or Waiver 

The right to a review may be waived by the party 
or parties entitled thereto 

The right to a review may be w-aiv ed by the par¬ 
ty or parties entitled thereto,®* as by an agreement 


that one trial shall be final as to the parties or 
party making the agreement,®^ or by agreements 
to that effect in submittmg an action to a refer¬ 
ence ®® Howe\ er, a part} is not precluded by such 
an agreement from his right ot re\'ew where he re- 
co\e’-s jaagment in the trial court and the other 
part}' reverses the judgment on appeal,®® nor does 
a party waive his right to review b} voluntarily di- 
rect.ng that judgment be entered in favor of one 
01 several opposite parties in the absence of am- 
t ling to sho that such judgment is final ®7 ^lere 
payment of the original judgment does not waive a 
r ght of rev levv,®* but a payment accompanied b} 
a special agreement may do so ®® A com e}arce of 
the premises by a party m a real action after a 
verdiCt in his favor but before judgment does not 
preclude a judgment in his favor on a reviev/ of the 
action, provided he is otherwise entitled thereto®® 

Restoration of right The right of review*- will 
sometimes be restored to a party who has wraived it 
through a mistake 

§ 8 Grounds for Review 

Where the grounds on which s review may be ob¬ 
tained are specified by the statutes providing for the 
remedy, a review cannot be procured except on the spec¬ 
ified grounds 

Where the grounds on which a review may be ob¬ 
tained are speafied by the statutes providing for 
the remedy, a review can be procured only on the 
grounds specified ®2 It has been stated that a wn-it 
ot revuevv usually is granted only for matter of 
law apparent on the face of the record ®* for newly 
discov ered ev idence, as considered infra § 9, or for 
matter occurring since the decree ®® Under a stat¬ 
ute so providing one review of an action defaulted 


41. Me.—^Berry v Wliitalcer, 58 Me 
422 

54 C J p 750 note 45 

42. Me—Glovsky v Maine BeaJty 
Bureau 102 A 112. 116 Me 878 

64 C J p 750 note 46 

43. NH.—^Zollar v Janvrin, 49 NH. 

114 6 AmR. 469 

4^ N'EL —Zollar v Janvrin, supra. 
45 Mass —^Ebnerson v Pattee, 1 
Mass 482 

54 CJ p 751 note 49 

46. Me.—Nowell v Sanborn, 44 Me. 
80 

54 C J p 751 note 60 

47 VL—Frost v Philbrook, 28 Vt 
786. 

54 C J p 751 note 51. 

48. Mass.—^Howe ▼ Hapgood, 18 
490 

54 C J p 751 note 52 
discretion of court in granting: writs 
generally see infra 5 28. 


48 Maas —^Hayes ▼ Collins. 114 
Mass 54 

54 C J p 751 note 68 

5a Mass —Burrell t Burrell. 10 
Mass 221. 

51. Masa—Nantasket Beach B. Co 

V Ransom, 17 XE. 640, 147 Mass 
240 244 

64 C J p 761 note 55 

52. Masa—Nantasket Beach R. Co 

V Ransom, supra. 

53. NH.—Carroll t LK>cka 58 N 
H. 168 

54 C.J p 751 note 58 
Waiver of objections to writ see in¬ 
fra i 87 

5 ^ Mass—Golden v Blaskopt; 126 
Mass 528 

54 C J p 751 note 59 
Discretion of court as to grant of 
writ see infra § 28 
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55 NH—^Rand v Merchants* Des¬ 
patch Transp Co, 60 NJBL 276 
54 C J p 751 note 60 
5a Ma—Hatch v Dennis, 10 Me 
244 

57 vt.— Lyndon v Cook, 19 Vt 85 
54 C J p 751 note 62 
5a Vt—Watson V Joselyn, 29 Vt 
455 

59 Masa—Gmith v O'Brien, 15 NE. 
645 146 Mass 294 

54 C J p 751 note 64 

60 Me—Berry v Whitaker, 58 Ma 
422 

61. Mass —^McFadden v Otis, 6 
Maas 823 

54 C.J P 752 note 66 
ea Ma—Scott V St Pierre, 16 A.2d 
478, 137 Ma 881 
54 CJ p 752 note 69 
ea Mass—^Mackay v Brock, 189 
NR 517, 245 Mass 181 

64i Mass—^MacLay v Brock, supra. 
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without appearance may be granted when the peti¬ 
tion therefor is presented within a specified time 
after the rendition of judgment or demand for its 
payment 

§ 9. — Newly Discovered Evidence 

Under tome statutes newly discovered evidence Is a 
ground for a review, provided the petitioner was not at 
fault In not discovering or producing It at the first trial 
and It is sufficient to sustain a verdict In his favor 

Under some of the statutes newly discovered evi¬ 
dence IS a ground for a review^® which should be 
granted where petitioner is not chargeable with 
any fault with respect to not discovering or pro¬ 
ducing such evidence at the first tnal,®^ and where 
the evidence is sufficient to sustain a verdict in his 
favor®8 While in order to authorize a review on 
the ground of newly discovered evidence it must 
generally appear that such evidence is admissible^ ^ 
and that it is not merely cumulative,^0 collateral, 
or for the purpose of discrediting a witness ,^ 
review may be allowed within certam hmitations 
for newly discovered evidence which is cumula¬ 
tive 

A review will not be granted on the ground of 
newly discovered evidence where such evidence 
would not be likely to change the result,^^ or for 
the purpose of admitting testimony which was, or 
with reasonable diligence might have been, with¬ 
in petitioner’s knowledge and reach at the orig¬ 
inal tnal75 and was eitiher willfully suppressed or 
negligently omitted,^® or for the purpose of ad¬ 
mitting testimony which under the rules of evi¬ 
dence m force at the time of the original trial was 
not then admissible The court must be satisfied 
from the evidence introduced m support of the pe¬ 


tition that the alleged newly discovered evidence 
could not have been obtained by diligent mquiry 
prior to the trial of the ongmal action.^® 

§ 10 -Want of Notice 

Under a statute authorizing it, want of notice of the 
pendency of the action may constitute proper grounds 
for granting a review to a party who shows probable 
grounds of defense 

Under statutes permitting the review of an action 
where judgment is rendered against a party who 
had no notice of the pendency of the suit, a re¬ 
view will be granted on his showing probable 
grounds of defense 

§ 11 -Fraud, Accident, Surprise, Mis¬ 

take, or Misfortune 
a. In general 
b What constitutes 

a. In General 

Under particular statutes fraud, accident, surprise, 
mistake, or misfortune, by which justice has not been 
done, constitutes a ground for a review 

Fraud, accident, surprise, mistake, or mi5for-> 
tunc, by reason of which justice has not been done, 
constitutes a ground for review®® Thus a re¬ 
view may be granted to a party who through any 
of the foregoing causes has lost his ordinary legal 
rights or remedies®! Before a review wull be 
granted, the court must be satisfied not only of the 
fact of such accident, surprise, etc, but it must 
also appear that by reason thereof justice has not 
been done®® in the case sought to be reviewed,®® 
whether the injustice is m the result of the original 


as Me—^Leviaton v St&ndard His¬ 
torical Soc., 178 A. 810, 183 Me 77 
Ferso&s witliic. statute 
The statute has reference to de¬ 
fendants who cannot excuse their de¬ 
fault by proof of absence from the 
state and does not apply to absent 
deferdajQts who are given a review 
as a matter of right under another 
statutory provision.—Levlston v 

Standard Historical Soe., supra, 
aa. Mass—^Madcay v Brock. 189 N 
H 517, 245 Mass 181 
54 aJ p 752 note 71 
87 Me.—Buck v Pierce, 1 A. 187 
Mass—-Ward v dapp 6 Mete. 414 
88 . Me.—Dwinel v Oodfrey, 44 Me. 
65 

89 Me.--Grooker v Bandall, 68 Me. 
865 

70b Me.—Track v Unity, 74 Me. 208 

64 CU p 762 note 75 

71 Me—Trask v Unity, supra. 

78. Me.—Trask v Unity, suprm. 


73. Me—^Warren v Hope. 6 Me 479 
64 C J p 752 noU 78 

74. Me—Trask v Unity 74 Me 208 
—^Todd V Chipman, 62 Me 189 

75 Me —Todd v Chipman, supra. 
Ma ss —'Watson v Wenz 111 N H. 
856, 223 Mass 341 

78. Me—Todd v Chipman 62 Me 
189 

77. Me —Berry v Lishemess, 50 Me. 
118 

54 C J p 762 note 82 

78. Me —^Pickering ▼ Cassidy. 44 
A. 688, 93 Me 189 

54 C J p 752 note 88 

79 Me—^McNamara v Carr. 24 A. 

866 . 84 Me 299 
54 CJ p 762 note 86 
AdmisaiblUty of evidexice see Infta 
8 27 

80. Ma—^Enoch C. Richards Co v 
1 Libby. 88 A.2d 587. 140 Me 88— 
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Levlston v Standard Historical 
Soc 178 A. 810, 133 Ma 77 
54 C J p 752 note 86 

81 Me—^McDonough v Blossom, tk 
A. 323, 109 Me 141 
54 C J p 758 note 87 
ZioBs of right to exceptions 

(1) Party is entitled to review of 
ruling on referee's report where his 
failure to file exceptions to such rul¬ 
ing was result of accident, mistake, 
or misfortune—^Dobson v Chapman, 
162 A. 793, 131 Me 886 

(2) Other decisions involving right 
to review for loss of right to excep¬ 
tions see 64 C J p 758 note 87 [bj 

88 . Ma—'Leviston v Standard His¬ 
torical Soa, 178 A. 810, 188 Me 77 
64 CJ p 768 note 89 
Exercise of discretion in interest of* 
Justice generally see Infra 8 8® 

88 . Ma—Pierce v Bent, 67 Me 404,. 
408 

54 C J p 758 note 90. 
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trial** or m a subsequent deprivation of the right 
to an a'ppeal,** new trial,** or re\iew as of nght.*’ 

b 'Wbat Oonstitctes 

Fraud, accident, mistake, or misfortune, as a eround 
for review, Imporu something outside of the petltloicr's 
control, or at least something which a reasonably pru¬ 
dent man would not be expected to guard against or 
provide for, and, hence, a review will not be granted 
on such a ground where the petitioner’s predicament Is 
the result of his own fault or negligence, or that of those 
representing him 

The words "fraud, accident, mistake, or misfor¬ 
tune” ordinarily import something oats^ce of peti¬ 
tioner's control,®^ or at least something whicn a 
reasonably prudent man would not be expected to 
guard against or provide for Hence, a re\ lew 
will not be granted on this ground where petition¬ 
er's predicament is the result of his owti negli¬ 
gence or fault,®® or that of his attorney,®! as b} 
reason of his neglect to appear because of oversight 
and forgetfulness,®® or his failure to prepare his 
case witii reference to all the probable contirgen- 
cies of the trial,®® or by reason of the msufficienc 3 
of his evidence or argument®^ A review ma} be 


a1!o \ed for a mistake consisting in an error of com- 
putaton®® or lor a mistake waich is the result of 
accident or misfortune 

It is not e^e^y mistake either of the tribunal 
or of the part}', or of his attome\ which v ill justify 
a ret ev ®" A retiew does not serve the purpose 
of a re^ean-^g, and, hence, will not he for the pur¬ 
pose of seekii'g a re\ ision bv the court ot its con- 
s dered cor elusions, eitner of fact or of law ®S 
Thus mere mistakes of opinion or judgment,®® 
vnere no data were accidently overlooked,! are 
not grounds lor re let Although a mistake made 
Without want ot due diligence® may be sufficient 
g^oard for retiew, a ret ew will not be allowed 
where pet tioner had knowledge of,® or access to,^ 
facts vhich could hate cured the mistake,® or 
where he could have avoided its consequences by 
ordinar> (LLgence ® 

Persov of mistake A review may be grant¬ 

ed because of the mistakes of parties^ or of their 
attornet s® as w ell as for the mistakes of the court,® 
clerk of court,!® or of the commissioners in a par- 


8lh XH.—Woodworth v WUsoii, 50 
XH. 220 

8S. XH.—Woodworth V WUson, su¬ 
pra. 

88. X H.—Woodworth ▼ Wilson, su¬ 
pra. 

87 XH.—Woodworth v Wilson, su¬ 
pra. 

88. Me—^Leviston v Standard His¬ 
torical Soe., 173 A. 810, 188 Me. 77 
54 C J p 758 note 95 
89 Me—Iieviston v Standard His¬ 
torical Soc. supra—^Pickering v 
Cassidy, 44 A. 688, 98 Me 189 

90. Ma—Thompson v American 
Agr Chemical Co, 181 A 829 184 
Me 61—^Leviston v Standard His¬ 
torical 6oc, 178 A 810, 133 Ma 77 
54 C J p 753 note 98 

81. Me—-Enoch O Richards Co v 
Libby 88 A2d 537, 140 Ma 88 
Mass—Silverstein v Daniel Russell 
Boiler Works, 167 XH 676 268 
Mass 424 

54 CJ P 753 note 99 
Oharaoter of neffleot 

If neglect of attorney arises from 
mistaken belief as to what has been 
done in the cause it may justify 
review, but if neglect is without 
justillcatlon. It is not error to re¬ 
fuse to allow review of judgment.— 
Leviston v Standard Historical Soa, 
178 A 810, 133 Ma 77 

82 Ma—Leviston v Standard His¬ 
torical Soa, supra 
64 C J p 758 note 99 [a] (1) 
Oversight of attorney 
Me—^Leviston \ Standard Historical 
Soc, supra 


93. Me—Atkinson v Connor, 56 Me 
546 

54 C J p 758 note 97 
9A Ma—-Le\iston v Standard His¬ 
torical Soa, 173 A 810, 183 Me 77 
—^Pickering v Cassidy, 44 A 688, 
93 Me 139 

95. Ma—Wilbur v Dyer, 89 Ma 169 
54 C J p 753 note L 

96. Me—Enoch C Richards Co v 
Libby, 33 A2d 537, 140 Ma 88 

54 C J p 753 note 2 

Mistakes held to authorize review 

(1) Review was held proper where 
failure of plaintiff's attorney to ap¬ 
pear was because of reliance on posi¬ 
tive assurance of derk of court or 
deputy clerk that he would protect 
plaintilTs interests in having case 
assigned for trial—^Enoch C Rich¬ 
ards Co V Libby, supra. 

(2) Other mistakes authorizing re¬ 
view see 54 CJ p 753 note 2 [a] 

97 Me—Farnsworth v Kimball, 91 
A 954 112 Me 288. 

54 CJ p 758 notes 

Mistake of court of last resort 

In Maine, under a statute limiting 
jurisdiction over petitions for review 
to the superior court, it has been 
held that an alleged erroneous deci¬ 
sion of the court of last resort sit¬ 
ting as a law court Is not a ground 
for review, even though the error 
was caused by the failure of the law 
court to consider or erroneously to 
disallow a just claim, where the 
court has by mistake assumed to 
be true what the record shows is 
not true, and its decision has been 
based on the mistaken assumption, 
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or it has palpably failed to consider 
facts proved.—Summit Thread Oo v 
Corthell, 171 A 254, 182 Me 836 
98. Me—Booth Bros & Hurricane 
Island Granite Co v Smith, 97 A 
826, 115 Ma 89 

99 Me —^Pickering v Cassidy, 44 
A 683 93 Me 139 
54 C J p 754 note 4 

1. Me—^Pickering v Cassidy supra. 

2. Mass—Stockbrldge v West Stock- 
bridge 13 Mass 802 

54 C J p 754 note 6 

3. Mass —^Ryder v Phoenix Ins. Co, 
101 Mass 548 

54 C J p 754 note 7 

4. Ma—^Brooks v Belfast eta, R. 
Co, 72 Me 3b5 

54 C J p 754 note 8 

5. Me—^Brooks v Belfast ota, R. 
Co,supra 

Mass —^Ryder v Phoenix Ins Co, 101 
Masa 548 

6. XH.—Heath v Marshall, 46 XH. 
40 

3>uty 

Litigants have duty to be diligent 
in their cases in court.—Leviston v 
Standard Historical Soa, 178 A 819, 
188 Ma 77 

7 Mass —Stockbrldge v West Stock- 
bridge IS Mass 802 
54 C J p 754 note IL 

8. Ma—^Enoch C Richards Co t 
L ibby 33 A2d 537 140 Me 38 

54 C J p 754 note 12 

9. Me—Starbird v Eaton, 42 Ma 
569 

la Mass —^IlBley v Knight 1 Mass. 
' 467. 
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§ 12 -Conduct or Testimony of 'Vi^tness 

A review will not be granted merely to discredit a 
witness who testified at the trial, but It may be granted 
on the ground that a witness through mistake testified 
incorrectly to material facts or was guilty of perjury 

While a review will not he granted simply to 
discredit a witness who testified at the tnal,^^ under 
some statutes it is sufiiaent ground for grantmg a 
review where a witness who has testified to ma¬ 
terial facts adverse to petitioner on the first trial 
subsequently discovers that through mistake he 
testified incorrectly,IS or where it is shown that 
a witness testified falsely to matenal facts against 
petitioner m the trial of the action,!^ or was sub¬ 
sequently convicted of perjury with respect to such 
testimony 

§ 13 -Qualification or Conduct of Juror 

A review will not be granted on the ground that a 
Juror who had formed no Judgment on the merits and 
stood indifferent between the parties expressed a general 
opinion with respect to the case before trial, or for mat¬ 
ters of disqualification knovm at the time of the trial 
and not objected to* but It may be granted on the ground 
of the Interest of a Juror which was not known to the 
petitioner until after the trial and adjournment of the 
court 

It 18 not suffiaent ground for granting a review 
that a member of the jury m the original action 
had expressed a general opinion with respect to 
the case before the trial, if he had formed no judg¬ 
ment of the merits and stood mdifferent between 
the parties,!® or that a juror was hostile to peti¬ 
tioner, if this fact was kno^^n at the time of the 
trial and no objection was made on this ground, 
but a review will be granted because of the interest 
of a juror, which was not known to petitioner until 
after a verdict against him and adjournment of 
the court!® 


Discretionary Matters 

Ordinarily a review will not be granted because of 
matters within the discretion of the trial court, unless 
there was some misapprehension, corruption, or incom¬ 
petency on its part or unless the party was seriously In¬ 
jured by the ruling 

A review will not ordinarily be granted because 
of matters within the discretion of the tnal court,!® 
such as the refusal of a contmuance or postpone¬ 
ment,®® or the denial of a new trial,®! or ordenng 
a case for trial out of its regular order on the 
docket,®® unless some misapprehension^ corrup¬ 
tion, or incompetency on the part of the tnal court 
IS clearly shown,®® but if a party is senously in¬ 
jured by any ruling of the trial court as to matters 
withm its discretion, a petition for review is the 
proper remedy ®® 

§ 15 __ Miscellaneous 

A review may be granted to enable the defendant to 
set up a discharge in bankruptcy as a defense, but It 
will not be granted merely because the original action 
was brought In the petitioner's name without his au¬ 
thority or to permit a party to supply an omission or 
cure his negligence In the original action. 

A review may be granted to enable defendant to 
set up a discharge in bankruptcy by way of de¬ 
fense,®® but a review will not be granted merely 
because the original action was brought m peti¬ 
tioner's name without his authority,®® or for the 
sole purpose of striking the name of the ongmal 
plaintiff and substituting that of another party,*7 
or to review an action terminated by an agreement 
for judgment for neither party which was author¬ 
ized by plaintiff ®® A review will not be granted to 
permit a party to supply an omission m the original 
action,®® or to cure his own negligence m the orig¬ 
inal action ®® 


11. Me.—Wilbur v Dyer, 89 Me 169 
12 Me.-^ask V Unity 74 Me 208 
—Haskell v BeCket, 8 Me 92 

13. Me—Warren v Hope, 6 Me. 479 

14. Me —Scott V Bt Pierre, 16 A.2d 
478, 187 Me 881. 

Palse testtmony beld not Aowa 
A showlner that injured plaintilf 
was conditionally offered employment 
in supervisory capacity failed to 
show that ho gave *^alse testimony" 
at trial when he testified that he had 
been refused manual labor—Potter's 
Inc. V Virffln, 80 A2d 276, 139 Me 
800 

15 Me.—Milner v Hare, 185 A. 522, 
126 Me 14 

54 C J p 754 note 18 

16 Me.—Haskell v. Becket, 8 Me 
92. 


17 Me—HaskeU v Becket, supra. 

54 C.J p 754 note 20 

18. Mass—^Davis v Allen, 11 Pick. 
466, 22 Am.D 886 

19 Mass—Dearborn v Mathes* 128 
Ifass 194 

54 aj p 754 note 22. 

20. Mass.—Weeks v Adamson, 106 
Mass 514. 

21 . Mass—Dearborn v Mathes, 128 
Mass. 194 

22 . Mass —Converss v Carter, 8 Al¬ 
len 568 

23. Mass—Converse v Carter, su¬ 
pra. 

24. Mass—Reynard v Brecknell, 4 
Pick. 802 


25 Mass—Golden ▼ Blaskopf; 126 
Meiss. 528 

54 CJ p 754 note 28 

26. Mass.—Fullam v McKenny, 16 
Gray 579 

27 Mass.—Skillings v Massachu¬ 
setts Ben. Assoc., 80 NSL 867, 155 
Mass. 681. 

28L Mass.—Whalen v Worcester 
mec. Ldgrht Co., 29 NE2d 768, 807 
Mass. 169 

29. Mass.—^Browne v Fairhall, 106 
NB 177, 218 Mass 496 

64 C.J p 754 note 81. 

80. Maas—Browne v Fairhall, su¬ 
pra. 

54 C J p 754 note 82 
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§ 16 Decisions Reviewable 

The Judgments, decisions, cr decrees which are re- 
viewable In a proceeding of review are dependent on 
the provisions of the statutes 

The question as to i\hat judgments, decrees, or 
decisions are revie\vable depends on the provi¬ 
sions of the statutes, and a review can be granted 
only m cases coming ^\ithm their application In 
this respect it is to be observed that there is a lack 
of uniformity not only between the statutes of the 
different jurisdictions,but also between the suc¬ 
cessive statutes of the same jurisdiction ** Further 
the court, the decision of ■which may be reviewed, 
depends on the pro\ isions of the statute Some 
statutes evpressly exclude from the nght of re¬ 
view cases where judgment has been twice rendered 
m favor of the same party 

§ 17 -Character of Action or Proceed¬ 

ing 

A review may be granted In a civil action In which 
a judgment has been rendered In a judicial tribunal, but 
not In a criminal case or a suit or proceeding In equity 

As a general rule, the right of review provided by 
statutes of the character under consideration ex¬ 
tends to any civil action^® in \/hich a judgment has 
been rendered®^ in a judicial tnbunal^s whether 
rendered on a verdict,*® on a report of referees,^® 
on an agreement of the parties open to review, 
or on an agreed state of facts submitted to the 
court^* Among others it includes sare faaas 
against a trustee,^* a proceeding to enforce a me¬ 


chanic's Iien,^* and, under some statutes, petitions 
for partition,^® but under o+hcr statutes such a 
proceed ng cannot be reviewed^® A review cannot 
be g’*ar*ed in a criminal case,^" or any suit or pro- 
cecaing m ect. rj,’® or, it has been held, in a pro- 
ceeuirg lor a g*' orce 

A “avil action,” as the term is cmplojed in 
these statutes, is by some decisions restricted to 
an acbon begun b} writ®® and having the character¬ 
istics of a common-law action On the other 
hand it has been held that a review may be granted 
of an actiOn commenced by petition,®* or trustee 
process It is no objection to a re'view that the 
pleadings m the action sought to be renewed are 
not m the same form as in ordinary actions at 
law 

Jotvder of issue In order that an action may 
be subject to revnew it may be necessary by spe- 
ahc statutory provision that there be a jomder 
of issue m the original action®® and a review may 
be granted where an issue has been jomed fol¬ 
lowed by a default 5® 

§ 18 - Character of Decision 

Particular decisions subject to a review include a 
judgment on a bond, on a scire facias, against a trustee, 
and by default, but a review cannot be granted of a 
judgment or decree which by statute is final and conclu¬ 
sive, of a judgment on a writ of error, of a decree In a 
divorce or probate proceeding, or of a report of a ref¬ 
eree 

Particular decisions which have been held re- 


si Me.—Wells Case 2 Me 822 
NH.—Solomons v Chesley, 67 NH. 
168 

▲l>8eiLoe of statutory fonndstioii 
A judg’e has no power to grant a 
review when the very foundation on 
which the statute pro\]ding for a 
review can operate is lacking — 
Whalen v Worcester Elec Light Co, 
29 NE2d 763, 307 Mass 169 

32. K H.—Solomons v Chesley, 67 
NH. 163 

38. Me—Gooding v Baker, 60 Me. 
62 

NH.—Solomons v Chesley, 67 NH. 
163 

34i Mass—Bowdlteh Mut. Tire Ins 
Co V Winslow 3 Gray 416 
64 C J p 766 note 37 

35 Vt.—Chesman v Lane, 17 Tt 88. 
64 CJ p 756 note 38 

33. Me.—^Potter's Inc. v Virgin, SO 
A2d 276. 139 Me. 800—WUbur v 
Dyer, 39 Me 169 

54 aJ p 756 note 39 

37 Mass.—Nantasket Beach R. Co 


V Ransom, 17 NE. 640, 147 Mass. 
240 

54 C J p 755 note 40 

38 Me—Gooding v Baker, 60 Me 
52 

54 C J p 756 note 41 

39 Me—Gooding v Baker, supra. 

64 C J P 756 note 42 

40 Me—Dobson v Chapman, 163 A 
793 181 Me. 336—Gooding v Baker, 
60 Me. 62 

4L NH—^Messer v Smyth, 60 NBL 
486 

54 C J p 755 note 44. 

43 Mass —Stockbridge v West 
Stockbridge 13 Mass 802 

54 CJ p 766 note 46 

43. Mass—Robinson ▼ Lyndonv'ille 
Creamery Assn 188 NE 248 284 
Mass 396—^New England Mut. Ac¬ 
cident Ass*n V Varian, 28 N E. 579, 
151 Mass 17 

44. Mass—^Hubon v Bousley, 123 
Mass 368 

45 Me—Wilbur v Dyer, 39 Me. 169 

54 C J p 755 note 50 [a] 

48 Vt.—Nichols V Echols, 28 Vt. 
228, 67 AmD 699 
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47 Me—Wells’Cam, 2 Ue SSS 

48. NH.—Brooks v Howard, 55 N 
H. 69 

54 C J p 755 note 47 

Bill of Te\iew In equity see Equity 
S9 635-655 

49 Mass—Lucas v Lucas, 8 Gray 
136 

60 NH.—Sheafe v Sheafe, 29 NH. 
269 

54 C J p 755 note 48 

51 NH.—Sheafe v Sheafe, supra. 

54 C J p 755 note 49 

53. Mass—Nantasket Beach R. Co 
V Ransom, 17 NE 640, 147 Mass 
240 

54 C J p 755 note 50 

53. Vt.—Allen v Seaver, 88 Vt. 673 

54 C.J p 755 note 51 

54. Mass—^Hubon v Bous'ey 123 
Mass 368 

55. NH.—So'omons v Chesley. 57 
NH. 163 

54 C J p 755 note 54 

56 NH.—Solomons v Chesley su¬ 
pra. 
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MC'vv'able b> a unt of review or re\.ev\ include a 
ludgTient on a bond gi\en b\ a deout} to the sher- 
a judgment rendered on a writ of scire fa¬ 
cias 5S a judgment rendered on a scire tacias agamst 
bail,59 a judg»rent aga nst a trustee,and a judg¬ 
ment by cefault 61 Under some statutes a rcMcw 
IS not authorized where there iS no final judg¬ 
ment 62 Also under some statutes a review is 
predicated on the fact that an ad\erse judgment 
has been rendered ,6® and, under such a statute, the 
fact that an action dismissed for want of prosecu¬ 
tion is disposed ot by final judgment against plain- 
tifit at the same term, and the judicial power o\er 
the action is exnausted, and it cannot be restored 
to the docket does not preclude a review of it on 
a showing of plaintiffs right thereto 64 On the oth¬ 
er hand, it has been held that no review can be 
granted of a judgment or decree which by statute 
is final and conciusne,®^ of a judgment on a writ 
of e'-ror,6<» or of a decree granting or refusing a 
di\orce,6" or of a decree of a judge of probate,®^ 
or of a report of a reieree 69 

§ 19 -Matters Not before Court, and In- 

adental Matters 

A review cannot be granted as to matters not before 
the court at the original trial or as to a separate issue, 
adjunct, or incident of the cause 

A review cannot be granted as to a matter not 
before the court at the original trial and as to 
which no adjudication or decree was made 70 xhe 
statutes autnonzing the re\iew of an action apply 


onl> to the cause itself and not to a separate is¬ 
sue, adjunct or incident of such cause,7i such as a 
declaration for betterments,^^ or a plea in offset 
in an action of book account^® 

§ 20 Jurisdiction 

The jurisdiction of particular courts with respect to 
proceedings for review Is determined by statute, a prop¬ 
er court may acquire jurisdiction of the subject matter 
and pe-son by a petition for review or by the suing out 
of a writ, and having once acquired jurisdiction the court 
retains It until a final judgment Is rendered 

The jurisdiction of particular courts with re¬ 
spect to proceedings for review is, as a rule, spe- 
aficalh established by the statutes affording the 
remedy 74 An appellate court will not grant a 
writ of review on a petition over w'hich an inferior 
court has jurisdiction ,75 and it has been held that 
where jurisdiction over petitions for review is 
lodged in a particular inferior court, it does not 
extend to cases which have been finally adjudicated 
in the court of last resort of the state 76 The de¬ 
nial by an inferior court of a motion for a new 
trial does not deprive an appellate court of its 
jurisdiction to grant a wnt of review 77 a court 
may acquire junsdichon of the subject matter and 
person by a petition for review,76 or by the smng 
out of a writ as of nght,79 and having once ac¬ 
quired such junsdiction the court retains it until 
a final judgment is rendered.*® An objection that 
a court lacked junsdiction to grant a review may 
be made at the trial on review, as considered in¬ 
fra § 44 


67 Vt.—Pasre t Barney, Brayt. p 
2S 

58. Vt.—Aldrich v Williams, 10 VL 
295 

54 C J p 755 note 60 

60 Mass—SaiTord v Knight, 117 
Mass 281—^Thayer v Goddard, 19 
P'ck. 60 

60. Mass —^Brigbam r Billot, 12 
Pick. 172 

54 C J p 756 note 59 

61. Mass—James y Townsend, 104 
Mass S67 

54 Cjr p 756 note 61. 

On solTe facias 

A writ of review lies to review a 
Judgment by default on a scire facias 
against a trustee—^Robinson v Lyn- 
donville Creamerv Ass’n, 188 NB 
248, 2S4 Mass 396—New England 
Mut. Accident Ass n v Varian, 28 N 
B 579 151 Mass 17—Ex parte Pack¬ 
ard. 10 Mass 426 

68 . Mass —Whalen v Worcester 
Elec. Light Co 29 NB2d 768. 807 
Mass. 169 

63- Me -Enoch C Richards Co v 
Libby 38 A.2d 587, 140 Ma 38. 


64. Me—^Bnoch C Richards Co t 
L ibby supra. 

66 NH—Smith v McDaniel, 15 N 
H. 474 

66 Vt.—Enos ▼ Boardman, 2 Tyler 
271 

67 Masa—Lucas t Lucas, 8 Gray 
186 

68 . NBL—Barnes v Abbott, 65 NJH. 
147 

54 C J p 756 note 66 

69 Mass—Stone r Davis, 14 Mass. 
360 

64 C J p 756 note 67 

70 Ma—Henderson ▼ Henderson, 
64 Ma 419 

54 OJ P 756 note 68 

7L Vt—Allen v Taylor, 26 VL 599 
—HaU V Hall, 24 Vt 637 

78- Vt—Allen v Tavlor, 26 Vt 599 
—Gage ▼ Ladd. 6 Vt 174 

73. Vt—Hall v Hall. 24 Vt 687 

74. Xu. Malm e 

It has been held that the superior 
court has exclusive Jurisdiction over 
petitions for review —Summit Thread 
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Co V Corthell, 171 A. 254. 182 Ma 
886 

Ih M as ga ohnsetts 

(1) A writ of review must be 
brought in the court in which the 
Judgment to be reviewed wem ren¬ 
dered and the plaintiff in review bon 
no choice of court—^Home Plnance 
Trust V Rantoul Garage Co, 14 N 
E.2d 158, 800 Mass 86 

(2) Other particulars of rule in 
Massach u setts see 64 C J p 756 note 
72 £a] 

75. Ma—^Merrill y Crocket 6 Ma 
412 

54 CLJ p 756 note 78 

76. Ma-^mmit Thread Go y 
Corthell, 171 A. 254, 182 Ma 836 

77 Mass—Stillman v Whlttemore. 
42 NE. 1126 165 Masa 234. 

78. Mass—Bodurtha v Goodrich, 2 
Gray 608—Davenport v Holland, 2 
Cush. L 

79 Mass—Bodurtha v Goodrich, 3 
Gray 508 

80 Mass—Davenport y Holland, 2 
Cush. L 
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§ 21 Proceedings to Procure Review r 

The applfcatlon or proceeding to procure a review 
It not in itself a re\iew of the action named, and whe*e ' 
a review is a matter of right the writ may be sued out j 
or issued without petition or appMca*Ion to the court, 
but where it it not a matter of rig^t the party aggrieved ' 
must first apply to the court by petition ^ 

The application or proceeding for a re\ ev is not , 
in Itself a re\iew of the action namedSi b^it is i 
in effect a motion for a nev tnal afte- judg^iC-^t i 
Under some statutes it is co^nmenced b> untSS 
Where a re-view is a matter of nght, as consiae**eG 
supra § 3, the writ ma> be sued out or issuea With¬ 
out petition or application to the court for leai e to 
do so, 84 and the writ will not be granted on peti¬ 
tion ,8® but where review is not a matter of righi* 
the party aggi*ieved must first apply to the cojrt, 
by petition, praj mg for lea\ e to sue out a wnt oi 
review 8® 

§ 22 -Parties 

An application or petition for a review should be In 
the name of the party or parties who actja^iy appear on 
the record as plaintiff or defendant, or in the names of 
their representatives 

An application or petition for a review should be 
in the name of the party or parties who actually 
appear on the record as plaintiff or defendant, 8^ 
or in the names of their representati\ cs 8S The 
power of the court to permit the substitution of a 
proper party by amendment depends on the statutes 
providing for and regulating the proceeding, it 
being held permissible under some statutes,*® and 
not permissible under other statutes 8® On mdem- 
nif 3 ring the nominal party of record agamst costs, 
a writ of review m his name may be sued out by 

81 . Mass—Green v Frencli, 1 Allen 
265 

54 C J p 757 note 83 
88. Mass—^Browne v Fafrhall, 106 
KE 177 218 Mass 495 
54 aj p 757 note 84 
88. NH.—^Barron v Jackson, 42 N 
H. 419 

8L Me—Leviston v Standard Sls- 
torical Soc., 173 A. 810, 188 Me 
77 _Jackson v Gould 72 Me 335 

85. Mass—Birmes v Piper,*'5''Mass 
863 

K H.—Smith v Cole, 18 NJSl 280 

86. Me—Bradaltreet v Partridge, 59 
Me. 155 

Petition for writ see infra I 26 
SlTSt step 

Under some statutes it has been 
held that proceedings in review begin 
with the filing of a petition In the 
court having Jurisdiction of such pro¬ 
ceedings—Summit Thread Co v 
Cortbell, 171 A. 254, 182 Me. 836 


the real oart\ in interest, where the onginal action 
s c“ 0 -.g : by or agamst a nominal part> 

§ 23 -Notice 

There should be a con piiance w'th statutory require- 
r*erts as to tre g*vlnc o’ notice of fn aoci^cation for 
'‘ev^ew, but substantial rot ce is sjf"c eit In the ab¬ 
sence O'” statute prescribing the part cular mcde of no- 
t ce 

re-e required b> statute, a re\iew should not 
De gra’iied ait! d-e notice ot the ayplicat on for 
-cview ^as been gitcn to tne aaterse part> 8® 
Whi’e the co^rt is not obliged to quash a \ rt of 
fo*- 1 art of notice, and may subsequently 
hear the parties on the merits oi the application,*8 
a ru^e to show cause, wh} such writ should not be 
qjas-*ed, should ordinani} be granted on affda\nt 
oi the ad\ erse part> that he had no notice *4 Un¬ 
der statutes prescnbing no particular mode of no- 
t ce®® or the term to which it snail be made retum- 
ab’e,®® if the parties interested have substantial no¬ 
nce of tne application, it is sumcient 

§ 24 -Time 

The time within which an application for a review 
may be made is generally controlled by statute and un¬ 
der some statutes it must be within a certain pe'^Iod aft¬ 
er tne rendition of the Judgment complained of, o** after 
notice of such judgment, If It was rendered in the ab¬ 
sence of the petitioner and without his knowledge 

Genera'1>, the time within wh*ch an appl cation 
for a re\ lew may be made is specified by statute 8^ 
Under some statutes a petition must be brought with¬ 
in a certain period after the rendiuon of the judg¬ 
ment complained of,®8 or after notice ot such judg¬ 
ment if It was rendered m the absence of petition¬ 
er and without his knowledge ®® T’-e period of the 

Mesa 4S8—^Ful’er v Storer, 111 
Maas 281 

98. Me—Colby v Dennis 36 Me 9 
Mass—Clap v Joslyn, 1 Mass 129 
98. Mass—Clap ▼ Josl>zi, supra. 

94. Mass—Clap v Joslyn, supra. 

95 . Mass —^EierriU v Simpson. S 
Pick. 859 

54 CJ p 757 note 95 
98. Me—Colbv r Dennis 36 Me. 9. 
54 C J p 757 cote 96 
97 Mass —Rob rson v 

Creamery Ass'n, ISS XE. 248, 2S4 
Mass 896 

54 C J p 757 note 97 
98. Mass—^Robinson v Lyndonville 
Creamery Assn supra. 

54 CJ p 757 note 9S 
99 Mass—^Roeinson v Dsmdon''ille 
Creamery Ass’n supra. 

54 C J p 737 note 99 
Petition held within proper time 
I Mass.—Robinson v Lyndonville 

i Creamery Ass’n, supra. 


Improper procedure 
A motion to amend declarations in 
the main action is not the correct 
method to pursue to secure a Te\lew 
and reconsideration of a Judicial de¬ 
cision, notwithstanding motion to 
amend may have seemed more con- 
^enient and less expensive-Bsta- 
brook V Webber Motor Co, 15 A.2d 
25. 129 A.LR. 1268 
87 Mass—Skillings v Massachu¬ 
setts Ben. Aseoc., 80 X EL 867, 155 
Mass 581. 

54 C J P 757 note 86 
Persons entitled to writ see supra I 
5 

88. Mass—Skillings v Massachu¬ 
setts Ben. Assoc., supra. 

54 C J p 757 note 87 

89 Mass—Winch v Hosmer, 122 
Mass 488 

90. Me—Elwell v Sylvester, 27 Me. 
536 

81. Mass— Winch v Hosmer, 122 
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hnsitatio-i has been held under some statutes to be 
computed from the term of which the judgment \.as 
entitled,! nicer offers f'-om t^e t*rie of the ac¬ 
tual judgment^ but excl-oing the day on which 
judgment wras rendered 3 

Leches Re-Mew* will not be granted to a part> 
who IS guilty of laches ^ 

§ 25. -Bond or Other Security 

a. In general 

b Performance or breach of condition 
c Actions 

a. In General 

In the ahserce of statutory requirement, a bond or 
other security is not required of either party to an ap- 
pl cation for a review, where a bord Is given It Is not 
vitiated because it Is not drawn In strict conformity with 
statutory reqL*rements 

Orcurari^j, in the aosence of statutoiy require¬ 
ment, no bond or other security is taken or can be 
requmred ot either party to an applicat on for a 
re\iew5 unless a supersedeas or sta> of execution 
is asked* How*ever, since the re-view does not of 
Itself operate as a supersedeas or stay of execu¬ 
tion, as considered infra § 31, and sometimes be¬ 
cause of express statutoiy requirements, a bond 
must be given if a supersedeas or stay is desired.^ 

Form and contents WTule the statutes some¬ 
times provide the form and conditions of whatever 
bonds are to be given, a bond is not vitiated be¬ 
cause it IS rot drawn in strict conformity with the 
statute,* or because it omits certain conditions 
prescribed by the court if it is still a good bond un¬ 
der the requirements of the statute * 

b Fexformance or Breach of Oonditzon 

What constitutes a performancs or breach of a bond 


given on a review Is dependent on the terms of the bond, 
which are to be strictly construed 

Vvliat will co'* 3 titute a breach of petitioner’s bond 
so as to authorize an action thereon necessarily de¬ 
pends on the terms of its ccndxt ons,!* w’hich are to 
be str*c-i\ const-ued !! Tnc^e is a breach of con- 
d't-oi le’-e petifoncr is norsuited!* or where the 
petition is denied,!* and while a breach of condi¬ 
tion ma> be caa^ed by the dismissal of the peti¬ 
tion,!* this IS not necessarily so !* 

Prompt prosecution of proceeding Proceedings 
for rcMew, where a bond is given to stay execu¬ 
tion, must be promptly brought!* 

Disciarge A review bond is discharged by the 
pa>ment of the original judgment together with 
the additional statutory costs and interest,!7 but it 
IS not discharged by the death of petitioner !* 

c. Actions 

(1) In general 

(2) Damages and amount of recovery 
(1) In General 

A breach of the conditions of a bond given on review 
muet be clearly shown In order to authorize a recovery 
thereon 

A breach of the conditions of a bond given on 
review must be clearly shown in order to author¬ 
ize a recovery thereon!* An averment that de¬ 
fendant failed to prosecute his wnt of review to 
final judgment is a suffiaent allegation of a mate¬ 
rial breach of his bond.** It is not necessary to 
describe fully the wrrit of review and to set out all 
the proceedings which were had thereon,*! nor is 
It necessary to describe the original judgment where 
a copy of the bond is annexed to the pleading** 
It IS unnecessary to allege that demand has been 


1. NH.—Hampshire Strafford 
Bank v Cornell, 2 XBL 324 
54 CJ p 757 note 1. 

а. VL—French r Wilkins, 17 Vt, 
341. 

& Tt.—French t Wilkins, snpra. 

4i Mass.—Welch t Chase. 100 NJBl 
634. 213 Hass. 610 
54 C J p 757 note 4. 

Ijaohes held not Shown 
Delay in filing petition for -writ of 
re\iew of default indsment in sdre 
facias until six months after peti¬ 
tioner obtained x>osltive knowledge 
thereof -was held not such reprehen¬ 
sible conduct as to bar relief—Rob¬ 
inson V Liyndonville Creamery Ass*n. 
188 KJBL 248. 284 Uass. 896 

б . Mass.—Bacon ▼ Otis, 11 
407 

54 C.J p 758 note 7. 


6 . Me—Crehore v Pike 47 Me 485 
Mass—Bacon v Otis, 11 Mass 407 
Order of court requiriny bond and 
grant of supersedeas or stay there¬ 
on see infra | 28 

7 Me.^Irehora v Pike. 47 Ma 435 
54 C J p 758 note 11 
8 . Mass—Qreen v French, 1 Allen 
265—Bingham ▼ Pepoon. 9 Mass. 
239 

9 Mass—Leavitt t. Lyons, 118 
Mesa 470 

54 CJ p 768 note 14. 
la Ma—Crehore v Pike, 47 Ma 435 
54 CJ P 758 note 17 
U. Masa—Green v £Vench. 1 Allen 
265 

UL Mass—Hicks v Atkins, 4 Mass 
103 

IS. Me—'Kenney v Burka 61 Ma 
134 

54 CJ p 758 note 20 
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14b Mass—Quinn v Brennan, 20 N 
B 184, 148 Mass 662 

64 CJ p 768 note 21. 

15. Mass—^Roberts v. Pepper, 108 
Mass 356 

54 C J p 758 note 22. 

16. Masa-Di FUlppo v Allen. 40 N 
m 856. 163 Mass 528 

54 C J p 758 note 28 

17 Me—'Whittaker v Berry, 64 Ma 
286 

18. Vt.—^Hoy T Herrington, Brayt. 
p 86 

54 CJ p 759 note 25 

19 Mass.—Bails V Pulsifer, 4 Allen 
165 

64 CJ p 759 note 28 

80ii Mass—Jayoe v Robinson, 88 N 
BL 1096, 197 Masa 416 

81. Mass —Jagoa v Robinson, supra 

28. Mass —Jagoe v Robinson, supra 
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made on the pnncipal debtor,and, since the ac¬ 
tion may be maintained without any pnor issuance 
of execution against the principal debtor it is un¬ 
necessary to allege the issuance of execu’’ c*’ A 
lack of particulant> in unnecessary a‘ver"ie*’ts :s 
immaterial ^6 

(2) Damages and Amount of Recovery 

The extent of liability on a b-each o' a bord c \en 
on a review depends on ihe terms of Its concit>c»-s ard 
the damages shown to have bean sustained by reason 
of the breach 

The extent of liability on a orecch of a bond ‘ 
given on a review depends on t le terms of coi- 
ditions,^^ but where there is a breach of the bond 
there may be in any event a reco'e-y oi nom.rai 
damages and costs 28 a conat-on lor the pay¬ 
ment of interest does not include mterest on the 
costs of the review,28 and do j ale mterest, secu-ed 
by a bond to review an action, is to be computed 
only to the time of the rendition of the judgment 
on rev lew,88 after which simple nterest should 
be charged 8i The court shouM render judginent®^ 
and award execution for o^^'y so macr of the 
penal sum as is then due and pnyaVe in equity^ 
and good consaence for the breach of the condi- 

tion.88 

§ 26 -Petition or Application 

a. In general 

b Issues, proof, and v anance 


& la General 

A petition or appllestlon for s review, although not 
required to be as complete and formal as the pleading In 
an e-d nary action at law, must allege facta sufficient 
zo authorize the court to grart a review 

T^e co"^p'ete“iess and tonraiity* of the pleading 
n an o-e.r?'^ aci on at law, it has oeen held, are 
not “eq- rei n a petition or appi cat.on for a re- 
e' out t-c pe'-t'on or application must allege 
:acts c": to autnonze the court to grant the 
re\ ev\ 85 Jt -iiust set out the facts on which pe- 
t “ oner re les as a g-ound for the re er asked,8® 
a’^G must shov, .f pet-tioner was the plamtiff in 
tie ongmal ac^'^cn that at has a merito* ous cause 
wh ch req-i rcs the further attention of the court,®^ 
or, if pet-t-o-'f* as defencant in the ong nal cause, 
that he has a me-itorious defense to the original ac- 
I t-on 88 As a general rule the petition need al ege 
on‘'\ that petitioner was a party to an action m 
wh ch a juagment v\as entered against hur, and the 
reasons relied on for retiev.ing it ,8® and a peti¬ 
tion IS not cefectn e for fa*Iure to set out in full the 
pleadings ana proceedings m the first or original 
action *8 

A separate petition is required for each action 
sought to be re\iewed,^i but, where the same facts 
are common to several cases, petitioner may obtain 
a review of one on discontinuance of the others ^8 


23 . Mass.—v Robinson, supra. 1 remedy if any would liave been by power of the court to al’ow amend- 
34. VL—Smith V Inmham. 22 VL ! exceptions or by motions for a new | meats of the pl^'ngrs in tie original 

|t ial was lnsur*?^ent —Twomey v action.—Hendrick v West Roxbuiry 
Cit\ of Worcester, 70 X B 2d 292, 020 | Co-op Bank, supra. 

Mass 75S ,89 Mass—Hendrick v West Roz-^ 


414 


86 Mass.—Jagoe v Robinson. 83 X 
B 1095, 197 Mass 416 
86 Mass —Jasroe v Robinson supra. 
37 Me.--<3rehore v Pike, 47 Me 4S5 
54 C J p 759 note 87 
88 . Vt—^Brown v Clark, 28 Vt 690 
54 C J p 759 note 88 
89 Me —Whittaker v Berry. 64 Me. 
286 

30 Mass —^Bacon 
407 

81 


06. Me —^Berry v liisherness. 50 Me 
US 

50 C J p 759 note 48 
Grounds for re^*ew see supra §5 8- 
15 


^ bury Co-op Bank, supra. 
Faztlcnlar omissioiui held not fatal 


(1) Pact that petition for writ of 
review of Judgment on ground that 
, petitioner was defaulted without no- 
- for mis failed to allege any newly dls- 

Ti< 3 IS rea-lrea la order to apprise , <»' e% Ideace was not fatal since 
• re^vondent as to ahat may be neces- It'* ^ <«Iy 
Otis, 11 UaM. sar\ In the arrangement of his do- ** girotlng ^a trrU of retterr 
ous. 11 iiaas. .a. \ „ j,. .Hendrick v West Roxhury Co-op 


Mass—^Baeon ▼ Otis supra. 

38. Mass—Jenkins v Xew 
Mar Ins Co. 6 Mass 835 
54 aj p 769 note 42 
83. Mass—Quinn v Brennan, 20 X 
B 184 148 Mass 662 
64 CJ p 769 note 48 
34. Mass—Hendrick v West Roz- 
bury Co-op Bank, 92 XJB2d 238 
826 Mass 671. 

85 Me—Donnell v Hodsdon, 67 A. 

148 102 Me 420 
54 CJ p 769 note 49 
PstltioiL held Insnlllolsnt 
A petition which alleged only er- 


1 f•■.use - 
5^4 


; Bank, supra. 

*•.1 (2) Omission of relevant fact cf 

England 187 ^ass—' ^^ndonvllle , nonsuit in pe**fon fer 

; Creariery Ass'n, ISS X B. -48, -84 error to review a judgment 

I Mass 896 j affect the substance of al’e- 

38. Mass—Hendr’ck -i -West Box- that petIUoner was defau’ted 

bury Co-op Bank, 0S 2fE2d 2*8, jand although corfus- 
... ^T..s 671 1 Irg was not a fatal defect Hen- 

3-s -lass ,s to*** Koxbury Co-op Bank,. 

Dsfeass not avallabls wluioat aTnsnn* 


meat 

On petition for review on the • 40 
, ground that judgment on a prom*8- 
i sory note was entered by default 
’ without notice it is not fatal that the 
defense that the note was not signed 
by petitioner was not raised In the 


supra. 


rors of fact or law in trial of the orlflrinal action since that issue might 
original action as to which proper ' be upen on rev lew bv v irtue of the 
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Mass.—^Hendrick v West Rox- 
bury Co-op Bank supra. 

41 Me—^McDonough v Blossom 8S' 
A. 323. 109 Me 141 

48. Me.—^McDonough v Blossom, su¬ 
pra. 


54 aJ P 759 note 51. 
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The petition may he met by plea^* or demurrer, 
but a party carrot b} plea deny the theory on which 
he and the cou-l: proceeded in the original action ^5 
A replicat on to the plea is bad where it contains 
a departu’-e, repugnance, mtroduces new parties, 
or faJs to tra\ erse the plea 

Augend t^eni The court may permit the plead- 
1 'gs in an application for re\ icw to be amended ^ * 
The amendment ma\ be allowed atter a bond has 
oeen filed*^ and supersedeas has been granted^^ 
o- after the exparat'cn or the time witnin whjicn a 
new petition could be filed.®® 

b Issues, Proof, and Vanance 

On the hearing of an application for a review evl- 
de*'ce n^ust be submitted in support of the allegations 
of the petition and the petitioner will be confined to the 
facts alleged 

In accordance with the rules in avil actions gen¬ 
erally, on the hearing of an application for re- 
\ ew, o'-dinanh e\ .derce must be submitted in sup¬ 
port of the allegations of the petition, and peti¬ 
tioner v-’h be con^nea to the facts alleged m the pe- 
tir*oa.5- Where the petition must state what each 
witness IS expected to prove he will be confined 
to the matters set forth in the petition to be proved 
b> nim®5 


§ 27 — Evidence 

The petitioner has the burden of establishing his 
right to a review, and general rules as to the admissi¬ 
bility and the weight and sufficiency of the evidence in 
ci\ i actiens are applicable on an application for a re¬ 
view 

Pc-itioner has the burden of establishing his right 
to a re\ lev ,5^ that he has not been guilt> of lach¬ 
es,®® that neither he®® nor his attorney has been 
neg’ gent, and that the ground of review existed 
at the time the petition was filed.®® 

Presumptions Fraud on the part of the attorn^ 
who represented petitioner m the original action 
will not be presumed.®® 

Admissibility ^^Tiere respondent offers compe¬ 
tent evidence m opposition to that offered by pe¬ 
titioner in support of his application, it is error for 
the court to exclude it®® Evidence may be admit¬ 
ted to contradict the return of an officer,®i to prove 
that an appearance, shown by the record, was made 
b> an attorney without petitioner's knowledge and 
authority,®® or to show that the record is errone¬ 
ous ®® Petitioner wnll not be allowed to testify 
to facts known to him at the time of the trial and 
wrhich the rules of evidence then in force precluded 
him from testifying to®® The affidavit of peti¬ 
tioner IS admissible to prove facts known only to 
himself,®® but affidavits of other persons will not 


43. Vt—I>a\-ls T Beebe 5 Vt. 560 

44. lie—^E-och C Pochards Co v 

3J A 2d 5C7 140 3Ie 38 

3Jass —^Hc-drlclk \ ^est Poxburv 
Co-c? Bank 92 ^’’E2d 23S, 325 
Mass 6"1 

Vt.—^Da’-is V Beebe, 5 Vt 560 

45 Vt—^Datis \ Beebe, supra. 

0 - C J T) “59 rote o" 

45. Vt—Watson v Joslsm 29 Vt 
433 

47 Me—^Has&ell ▼ Hazard, 83 Me 
5S5 

Z C J p 760 note 59 

IntrcC-ctiCn of ne " party by amend¬ 
ment see supi*a § 22 

48. lie—^Haskell \ Hazard, supra. 

43 Me—Haskell \ Hsmard supra. 

5a Masa—^Da\erport v Holland, 2 
Cush. 1 

54 C J p 760 note 62 

51. Masa—Willard v Ward, 3 Mass 
24 

34 C.J p 760 note 64 

52. Me—Warren \ Hope, 6 Ma 479 

54 C.J p 750 note 65 

53. Me—^Berry ▼ Iiishemess. 50 Ma 
U8 

54. Me—Levlston v Standard His¬ 
torical Soc. 173 A. 810, 133 Me 77 

54 C J p 760 note 68 
False testimony of witness as a 


ground of review requires that pe¬ 
titioner show that testimony was 
false as to material fact, that peti¬ 
tioner was surprised and was at tri¬ 
al unable to pro\e its falsity, and 
that petitioner has since discovered 

idence which with that before 
known is suffle'ent to pro\ e fal8it^ — 
Potter’s Inc. v Virgrln, 30 A.2d 276, 
139 Me 800 

Ptand, accident, mistake, or mis¬ 
fortune as ground of review requires 
petitioner to show 

(1) That justice has not been done 
—^Thompson v American Agfr Chem¬ 
ical Co, 181 A. 829 134 Me 61—In- 
habltants of Thomaston v Starrett, 
147 A. 427 128 Ma 828—54 aj p 
760 note 68 ta] (1) 

(2) That consequent injustice was 
throusb fraud accident, mistake or 
m’sfortune —Thompson v American 
Agr Chemical Co supra—^Inhabi¬ 
tants of Thomaston v Starrett, su¬ 
pra—54 CJ p 760 note 68 [a] <2) 

(3) That further hearing will be 
just and equitable —Thompson v 
American Agr Chemical Co, supra— 
Leviston v Standard Historical Soc., 
173 A. 810 133 Me 77—Inhabitants 
of Thomaston v Starrett, supra—54 
C J p 760 note 68 M (3) 

55. Mass—Bowditch Mut Fire Ins 

Co T Winslow, 3 Gray 416. 
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66, Ma—^Taylor v Morgran, 78 A. 
877, 107 Me 834 

67 Me —Taylor v Morgan, supra. 

ACLmative showing 
It must affirmatively appear that 

plaint! Cs attorney was not negligent. 

—^Enoch C Bichards Co v Libby, 

33A.2d 537 14u Me 38 

53. Mass—^Da\enport v Holland, 2 
Cush. 1 

64 CJ p 760 note 72 

59 Mass —Cltj of Qulrcy v Brooks- 
Sklnner Inc., 91 2CR2d 206, 825 
Mass 406 

ea Mass—Richardson v Llo>d. 99 
Mass 475 

6 L Maas—James v Townsend, 104 
Mass 367 

54 C J p 760 note 76 

Want of notice as a ground of re¬ 
view see supra S 10 

62. Mass —Brewer ▼ Holmes, 1 
Mete. 288 

68 . Mass—Hutchinson r Gurley, 8 
Allen 28 

64. Me —^Berry v Lisherness. 50 Ma 
118 

54 C J p 760 note 79 

66 Mass—^Browne v Fairhall, 106 
NE 177 218 Mass 495-^Coffin ▼ 
Abbot, 7 Mass 252. 
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§§ 27-28 


be recened in eMdence,®® unless presented as reg¬ 
ular depositionsnor wiU the affidavit of peti¬ 
tioner be recei\ed as to facts not knovm exclu- 
si\ eh to hinself \ juror n?ay be oan ned gen- 
erai^y in support of the \erdict in the former ac¬ 


tion 


Weight and sufficiency Rules as to the eight ‘ 
and sufficiency of eMdence in avil actions gener- } 
ally are applicable to the \i eight and su^ciencj of 
evidence on an application for re'\ie\. On an ap- i 
plication for a review of an action m which pet*- j 
tioner was defaulted, slight evidence is sufficient to i 
sustain the application.^^ 


§ 28. —- Hearing and Determination 


An application for a review should be granted only | 
In accordance w>th the requirements of the statute con- < 
ferring the remedy and on the satiefaction of the court ^ 
as to the existence of the requisite grounds, the grant 
of a review, except where it can be claimed as a matter 
of right, rests in the discretion of the court. 

An application for review will be granted onij 
m accordance with provisions of the statute confer¬ 


ring the remedj^* and on satisfaction of the court 
as to the ex.stence of the requisite grounds, 
ot^er^vise the appLca^on should be dismissed 
A re\iew cannot nghtlj be granted unless the 
petitioner shows that he has a meritorious caus“ 
which requires the further atten^’on of the court*’ 
It shouM not be granted \*here it does not appea- 
that a review would be likely to change the result,^ ^ 
nor should it be granted merely to relieve the peti¬ 
tioner of *he resiJts of his own culpable negli¬ 
gence^' or where the petitioner’s owm conduct with 
respect to the action has been so reprehensible from 
a legal point of view as to bar relief Requested 
ruhngs on a detached portion of the case^^ and 
deal ng with onh a part of the evidence before the 
cou-tso are properly denied 

D scretion as to grant of wnt Ordinarily, and 
except where it can be claimed as a matter of right 
as cons dered supra § 3, the granting of a review 
rests in the discretion of the court,^! which cannot 
be disturbed except for errors in matters of law% 
as considered infra § 29 'WTiile this discretion is 
usually, and sometimes by provision of the statute. 


68 . Maas—Browne v Fairhall, 106 
NS 177 218 Mass 495 
54 C J p 760 note 81 
67 Mass—Coffin v Abbot, 7 Mass 
252 

68 . Mass—^Rogers ▼ Hill, 4 Mass. 
849 

54 C J p 760 note 88 

69 Me—Haskell v Becket, 8 Me 
92 

54 C J p 760 note 84 
Qualification or conduct of juror as 
around of review see supra § 13 

70 Me—McDonough v Blossom, 88 
A 328 109 Me 141 

54 C J p 761 note 86 
jMdenoe held tnsnfiloieat 

(1) To entitle applicant to a re¬ 
view—Potters Inc, v Virgin, 30 A 
2d 276 139 Me 300—^Ta^lor v Mor¬ 
gan 78 A 377, 107 Me 334 

(2) As to otlier matters see 54 C 
J p 761 note S6 [a] (2) 

71. Mass—Coffin v Abbot, T Mass 
252 

54 ej p 761 note 87 

78. Me—^Donnell v Hodsdon, 67 A 
143 102 Me 420 
Vt—Davis V Beebe, 5 Vt. 560 

78. Me—Donnell v Hodsdon, 67 A 
148, 102 Me 420—Atkinson v Con¬ 
nor, 56 Me 646 

gustioe before whom petltioa brought 
The decision of the question wheth¬ 
er or not the requisite grounds for a 
review exists rests with the justice 
of the court before whom the peti¬ 
tion is brought —^Potter’s Inc. v Vir¬ 
gin, 30 A2d 276, 139 Me 300—Sturte- 
vant V Randall, 49 Me. 446. 


' 74. Me —D E McCann’s Sons v Fo¬ 
ley 149 A 83*, 129 Me 4S6 

75 Mass—^Robinson v Ljndonville 
Creamery Ass’n, 188 N£ 248 2S4 
Mass 396 
SCeritorious cause 
A meritorious cause is one worthy 
of judicial in\ estigatlon because it 
raises a substantial question of law 
meriting decision, or a real contro¬ 
versy as to material facts —^Robinson 
V Dyndonvllle Creamery Assn, su¬ 
pra. 

76. Me—Parker v Currier, 24 Me. 
168 

54 C T p *(>1 note 91 

77 c —I-s\iston V Standard HIs- 

to-*cal Soc 1' A 810, 138 Me. 77 
54 C J P 761 note 92 

78. Mass—^Robinson v Lyndonvllle 
Creamerv Ass n, 188 X.B. 248 284 
Mass 39s 

XZatters held not reprehensible oon- 
duct barring relief 

(1) Failure of petitioner for writ 
of re\lew of default judgment in 
scire facias to fi'e bond for issuance 
of writ of supersedeas—^Robinson v 
Limdonville Creamery Ass'n. supra. 

(2) Trustee's refusal to answer in¬ 
terrogatories in original action 
against him, where he had right to 
make defense as trustee when sued 
in scire facias —Robinson v Lyndon- 
ville Creamery ASs'n, supra. 

(3) Trustee's failure to pay origi¬ 
nal execution on Judgment aga'nst 
goods and credits of corporation — 
Robinson v Lyndom ille Creamery 

I Assn, supra. 


(4) Fact that petitioner for writ of 
review of default judgment in scire 
facias against him as trustee lived at 
six different addresses since fourth 
month before entry of judgment in 
original action against him, without 
notifying his attorney or plaintiff of 
changes in address.—Robinson v 
Lyndonvllle Creamery Ass n, supra. 

79 Mass—^Welch v Chase, 100 NH 
634, 213 Mass 519 

8 a Mass—Welch v Chase, supra. 

81 Me—^Ehioch C Richards Co v 
Libby 33 A2d 537 140 Me. 38— 
Scott V St. Pierre, 16 A2d 473. 187 
Me 331—Leviston v Standard His¬ 
torical Soc., ITS A 810, 188 Me 77 
—Summit Thread Co v Gorthell. 
171 A 254, 132 Me. 886 
Mass.—Hendrick v West Roxbury 
Co-op Bank, 92 NE.2d 288, 325 
Masa 671—City of Quincy v 
Brooks-Skinner, Ina, 91 N R2d 206, 
825 Mass 406—De Toma v Spec- 
tor, 83 NE.2d 8S5 323 Mass 758 
—^Robinson v L\ndonville Cream¬ 
ery Assn, 1S8 XE 248 284 Mass 
396—Sllversteln v Daniel Russell 
Boiler Works, 167 XR 676. 268 
Mass 424—^Burt v Hodsdon, 186 N 
R 108, 242 Mass 802—Stillman v 
Whittemore, 42 X.R 1126, 165 Mass. 
234 

54 C J p 761 note 96 

Xn absence of abuse of dlsereticn 
the parties must abide by the deci¬ 
sion of the court.—^ThompsoL \ 
An<»r»can 4 ct Chemical Co, 181 A 
S29 134 Me 61 
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very broad,82 it is not absolute,** and is not to be 
exerased arbitrarily by the court hearing the pe¬ 
tition,*^ and where the court grants a review 
without proof of the statutory requirements and 
there is nothing m the record to justify his deci¬ 
sion there is an abuse of discretion ** It should be 
exercised m such a way as to promote an orderly 
and proper administration of justice, and not to 
encourage carelessness, ignorance, undue delay, or 
perversity m the conduct of cases in the courts *® 
Accordingly, except m so far as the authonty of 
the court is limited by the provisions of the statute 
as to the grounds and requisites for granting re¬ 
news, as considered supra §§ 2, 8, it may in its 
discretion grant a review in cases where the ap¬ 
plicant cannot claim it as a matter of right,*^ or 
where, ha\ing had such right, it has been lost 
through acadent, misfortune, or mistake ** 

In mterest of The court may, some¬ 

times under statutes, g^ant a review uhere injus¬ 
tice has been done or justice has not been done,** 
and the court is satisfied that it would be for the 
furtherance of justice or that a further hearing 
would be just and equitable** The court is not 
Imited to such grounds as would authorize the 
granting of a new trial at common law On the 
other hand, the court will not grant a review where 


on the whole case made by the petition it cannot 
percel^e any probability that injustice was done** 
or that anything in the promotion of justice would 
be gamed by granting a review ** 

Judgment or order While ordinarily the only 
judgment which can be granted on an application 
for a review is that it be granted®^ or not granted*® 
with an allowance of costs,** the court m a proper 
case may impose such terms and conditions m 
granting the application as it may deem reasonable 
and proper,*^ and a failure to perform such condi¬ 
tions may be pleaded in bar of die action of review, 
as considered infra § 41 b, but the court, m its dis¬ 
cretion, may grant a review without imposmg any 
conditions** The court may order the bond re¬ 
quired by statute for allowmg a supersedeas or stay 
of execution** and may grant a supersedeas or 
stay of execution on such a bond being given.^ 
The court may also m its discretion on cause shown 
reqmre security for costs * The decision on an ap¬ 
plication for a wnt of review has been held to 
be a final judgment * 

Operation and effect of decision On the grant¬ 
ing of an application for review, all proceedmgs un¬ 
der the petition for the wnt are ended,* and the 
whole cause may be fully tned on the review,* but 


Me.—MorreU v EimliaJLl, 1 Me. 
822 

54C.J p 761 note 99 

^ Mass.—Silverstein ▼ Daniel 
Bussell Boiler Works. 167 NJS. 676. 
2b8 Mass 424 

84. Mass.—Welch v Chase, loi NB. 

684. 213 Mass 519 
54 C.J p 761 notes 1. X 
On proved facts 

Each petition for review must rest 
on its own proved facts—Enoch C 
Richards Go v Ldbby. 88 A.2d 687. 
140 Me 38 

Delay of over twenty-five months 
after entry of judgment in action 
before filing of petition for writ of 
review of default judgment in scire 
facias, was held not to show hard¬ 
ship or injustice to respondent, bar¬ 
ring relief prayed.—^Robinson \ Lyn- 
donvllle Creamery Ass'n. 188 NJEi 248. 
284 Mass 896 

85* Me—Potter's Inc. v Virgin. 80 
A.2d 276. 189 Me 800—Scott v St 
Pierre. 16 AJ2d 478, 187 Me 881. 

88. Mass.—City of Quincy v Brooks- 
Skinner Inc., 91 N E.2d 206. 825 i 
Mass. 406—Robinson v Lyndonvllle I 
Creamery Assn. 188 NEL 248, 284 | 
Mass 896—Silverstein v Daniel 
Russell Boiler Works. 167 N E. 676 
268 Mass 424—Sylvester v Hub- 
ley, 32 NE. 166, 157 Mass 806 ^ 


87 Me—Sherman v Ward. 78 Me. 
29 

88. Me.—Jackson v. Qould, 78 Me. 
385 

54 C J p 761 note 5 

Time for bringing a petition of re¬ 
view see supra 5 94. 

89 Me—^Enoch C Richards Co v 
Libby. 88 A.2d 537 140 Me. 88 
54 C.J p 761 notes 7, 8, 9 
Necessity that injustice result from 
fraud, accident mistake, or mis¬ 
fortune as ground of review see 
supra I IL 

90. Ma—Enoch C. Richards Co v 
Libby, supra. 

54 C J p 761 note 10 

91. Me—^Morrell v Rimball, 1 Ma 
822 

54 C J p 762 note IL 

92. Ma—Todd V Chipman, 68 Ma 
189 

98. NJBL—Weld v Sabin, 20 NH. 
533. 61 AmJD 240—Emery v Ches- 
ley, 18 NH 198 

94. Masa—Green v French. 1 Allen 
265—Davenport v Holland. 2 CUsh. 

1 . 

95. Mass —Green v French, 1 Allen 
265—^Davenport v Holland, 2 Cush. 
1 . 

96. Mass —Davenport v Holland, su¬ 
pra. 

Costs on application for review see 
infira 8 80 i 


97 Ma—Berry v Titus, 76 Ma 285 
54 aJ p 762 note 17 

98. Ma—Sherman t Ward, 78 Ma 
29 

Bepoyment of amount paid in settle¬ 
ment 

Where, in original suit plaintiffs 
attorney, without authority, entered 
into agreement for judgment and 
judgment satisfied, without paying 
proceeds thereof to plalntUf, plaintiff 
was properly granted a writ of review 
without restoring to defendant the 
amount paid In settlement.—Precious 
V O'Rourka 170 NE. 110, 270 Masa 
806 

99 Masa—Bush v Hovey, 124 Masa 
217 

1. Mass.—Leavitt v. Lyona 11* 
Mass 470 

54 C J p 762 note 2L 
Bond or other security generally see 
supra 5 26 

2. NH—Sanford v Candla, 64 NH 
419 

54 CJ p 762 note 2X 

8. Masa—Davenport v Holland. 2 
Cush. L 

54 CJ p 762 note 28 

4. Ma—Bradstreet v Partridge, 59 
Me 156 

5 Mass —Howe v. Hhpgood, 18 
Masa 490 
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the decree or judgment m the origmal action is 
left unaffected.* 

§ 29. -Appeal and Error 

An appeal from a decision In a proceeding to pro¬ 
cure a review lies only where the decision falls within 
one of the classes of orders which under the statute are 
appealable, and ordinarily lies only for error in matters 
of law and not to review the decision of the court on 
questions of fact. 

An appeal from a decision in a proceeding to 
procure a review lies only where the decision falls 
within one of the classes of orders which under the 
statute are appealable ^ Where an application or 
petition for review is addressed to the discretion of 
the court, as considered supra § 28, the deasion of 
the court in granting or refusing it ordinanh is 
not subject to appellate review,^ and such appellate 
review as is permissible is only for erroneous rul¬ 
ings with respect to matters of law® apparent on 
the record The findings of the court on ques¬ 
tions of fact are also conclusive and cannot be 


reviewcd.1*- The decision of the court may, how¬ 
ever, be reviewed for errors m matters of law,^* 
as in disregarding the express reqmrements of the 
statute as to the grounds and conditions necessary 
for granting a review,or in granting the writ 
to a person not entitled under the statute to make 
application therefor,or for error with respect to 
the admission of evidence,or with respect to per- 
mittingi® or refusingi^ amendments to the peti¬ 
tion, or for an abuse of discretion in granting or 
denying a petition for a review It has also been 
held that an appeal lies from an order granting a 
wnt of review of a judgment m scire facias after 
the fihng of an auditor’s report^® 

Presentation and reserzatton in lower court of 
grounds of review In accordance with the gen¬ 
eral rules, questions not raised and preserved at 
the hearing of the application for a review ordi- 
nanly will not be noticed on appeal However, 
where the very foundation on which the review can 
operate is lai^mg the failure of counsel to raise 
the pomt will not preclude the appellate court from 


a. Me —Henderson v Henderson, 64 
Me 419 

64 C.J P 762 note 26 

7 Maas—^Twomey ▼ City of Wor¬ 
cester, 70 NH 2d 292. 920 Mass 758 

a. Me.—^Thompson y American Asr 
Chemical Co. 181 A. 829. 194 Me. 
61—Summit Thread Co v Oorthell, 
171 A. 254. 182 Me. 336 
Mass —Twomey v City of Worcester, 
70 NB.2d 292. 820 Mass 758. 

54 CJ p 762 note 28 

9. Me-^cott V St. Pierre. 16 A.2d 
478. 137 Me. 831—^vlston v 

Standard Historical Soc., 178 A. 
810. 188 Me. 77 

Mass—^Browne v FSiihal], 106 
177, 218 Maas. 495 
64 C J p 762 note 29 
Wliea question hecomes one of law 
If the Justice without proof de¬ 
cides one of the questions involved 
on a petition to review and there is 
nothing in the record to Justify his 
decision, the question becomes one of 
law—^Potter’s Inc v Virgin, 80 A. 
2d 276. 189 Me 800 
8iu*den of estahllahlng error 
Where trial court made pro forma 
rullnff denying petition for review, 
appellate court would consider mlinor 
as though made on merits, and hence 
party appealing had burden of prov¬ 
ing that decision below was clearly 
wrong—Summit Thread Oo v Cor- 
theU. 171 A. 254, 182 Ma 836 
Positive error of law required 
The exercise of discretion by the 
oourt in granting or demring a peti¬ 
tion for a writ of review will not be 
set aside unless positive eiror of law 
appears.—City of Quincy v BroOks- 

nCJS-dl 


Skinner, Inc.. 91 NB2d 206. 825 
Mas& 406—^Burt v Hodsdon, 186 X 
B. 108, 242 Masa 802 
tary trial 

On appeal to superior court from 
decision of municipal court denying 
a petition for a writ of review, the 
petitioner's claim of trial by Jury is 
properly refused.—De Toma v Spec¬ 
ter. 88 XE.2d 885, 828 Masa 758 
Ssror in law held not shown 

(1) Generally—^Thompson v 
American Agr Chemical Oo., 181 A. 
829. 184 Ma 61. 

<2) Pro forma ruling of court de¬ 
nying petition for review reveals no 
error of law—Summit Thread Co v 
CortheU. 171 A 254, 182 Ma 886 

10. Mass—De Toma v Spector, 88 
NJSiia 885, 828 Masa 758—Two¬ 
mey V City of Worcester 70 K E. 
2d 292, 820 Mass 768—Browne v 
Falrhall, 106 KB. 177, 218 Mesa 
495 

11 . Ma—Scott V St. Pierre, 16 A2d 
478, 187 Me 881—Thompson v 
American Agr. Chemical Co., 181 
A 829, 184 Me 61 

Masa—^Twomey v City of Worces¬ 
ter. 70 KB.2d 292, 820 Masa 758 
54 C.J p 762 note 80 

IS. Ma—Dobson v Chapman, 162 A 
798, 181 Ma 886 

Masa—Hendrick v West Boxbnry 
Co-op Bank, 92 K.B.2d 288, 825 
Masa 671. 

54 C J p 762 note 82 
Oourt to uAioh appeal taken 
In Massachusetts it has been held 
that the established method of cor¬ 
recting errors in a writ of revlsiw 
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in a district or municipal court is 
by appeal to the superior court and 
that there can be no re\iew by the 
appellate division.—City of Quincy v 
Brooks-Skinner Ina, 91 K£.2d 206. 
826 Masa 406—Home Finance Trust 
V Bantoul Garage Co 14 K.B.2d 153 
300 M asa 86—^Limn Gas & Electric 
Co V Creditors* Xat. Clearing 
House, 126 KR 864, 285 Masa 114 
18 , Ma—Donnell v Hodsdon, 67 A 
148 102 Me 420- 

14. Masar-Hall v Wolcott, 10 Masa 
218 

18. M asa—Welch v Chase, 100 KJB. 

684, 218 Mass 519 
64 GLJ p 768 note 85 
Aflidavlta as evidence on application 
for review see snpra I 27 
lA MAss^Davenport v Bdllsnd, 2 
Cush. 1. 

17. Masa—Davenport v. HollanA 
snpxa. 

18. Mksa—City of Quincy v 
Brooks-Skinner, Ino., 91 K R2d 
206. 825 Masa 406 

Abuse of disoretlon held not fhown 
Masa—City of Quincy v. Brooks- 
Skinner, Inc., supra 

18, Mass—Boblnson v Lyndenvllle 
Creamery Ass'n, 188 KJB. 248, 284 
i Masa 396 

Gass stated 

The auditor's report is in effect a 
case stated and it falls within one of 
the classes of cases in which appeal 
is avallabla—^Robinson v Liyndon- 
ville Creamery Aas'n. supra 

Sa Masa—Winch v Hosmsr, 122 
Ubme. 488 

64 OJ p 768 note 89. 
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sustaimng exceptions to tlie granting of the petition 
for a writ of review 

The bin of exceptions must show the nature of 
the action sought to be reviewed.^* 

§ 30. -Costs 

The recovery of coste on «n application for review 
depends on statutory provisions, and under statutes au¬ 
thorizing the court to Impose costs they may be given for 
or against the petitioner 

On an application for a writ of review it has been 
stated that there is no fixed rule as to costs, but 
that the question should be determmed by the court 
on the particular circtimstances of each case,^^ 
but that costs will not be allowed respondents, on 
the dismissal of a petition for review, where the 
petition does not appear vexatious, but is founded 
on a mistake of remedy However, the recovery 
of costs on an application for review generally de¬ 
pends on statutory provisions, and under a statute 
authorizing the court to impose costs they may 
be given for^^ or agamst^^ the petitioner Statutes 
expressly allowing costs to the prevailing party m 
all actions do not authorize the allowance of costs 
on the application for a writ of review,^? but under 
a provision authonzing costs for respondents on an 
apphcation for a wnt of certioran, mandamus, quo 
warranto, or any like process, the court may award 
costs to re^ndents on apphcation for a wnt of re¬ 
view 

§ 31 -Effect of Proceedings 

A review does not operate to vacate the Judgment In 
the original action or aa a aupersedeaa or stay of execu¬ 
tion, except by order of the court on a proper bond be¬ 
ing given, but pending the review the Judgment in the 


original action la not actually final or conclualve between 
the parties. 

A review does not operate to vacate the judg¬ 
ment m the origmal action,29 or as a supersedeas or 
stay of execution,*® except by special order of 
the court*l on a proper bond being given ** The 
foregoing pnnciples are applicable whether the re¬ 
view IS brought as a matter of right** or after a 
petition*^ Pending review, the judgment in the 
original action is not actually final or conclusne 
between the parties,** and cannot be pleaded in 
bar** or given m evidence*^ as affecting the rights 
of the parties thereto m any other suit However, 
the onginal judgment remains in full force as a 
judgment although execution be stayed,** and is not 
reversed,** or annulled,^® or otherwise affected.^1 

§ 32. Wnt of Review or Other Process 

The nature and effect, time for sumg out, is¬ 
suance, form, contents, service, return, and entry of 
writs of review or other process for a proceeding 
of review are considered infra §§ 33-^37. 

Examme Pocket Parts for later cases. 

§ 33 Nature and Effect 

A writ of review It the process by which proceedings 
on review are commenced and by which the parties and 
the causa of action are again brought into court, and 
on which the proceedings on the trial of the review are 
based 

A wnt of review is the process by which the pro¬ 
ceedings on review are commenced,** The wnt 
has been held to be a new process** to which there 
may be pleadmgs,** on which the proceedings on 
the tnal of a review are based,** and by which the 


ai. Haas.—Whalen v Worcester 28. He — ^Hopkins v Benson, supra. 
Elec. Uffht Co.. 29 KE.2d 768. 807 54 CJ p 768 note 50 
Mass. 169 29 NH.—Sanford v Candla, 54 N 

ZTo final Judgment in action H. 419—Barron v Jackson, 42 NH. 

Hass —Whalen v Worcester Elec. 419 
Light Co» supra. Operation and effect of 

28. He.—CoUlns v Lawson, 94 A. 3>oci»lon on application for review 
948, 113 He. 569 supra 5 28 

54 CLJ p 768 note 40 Judgment on review on original 

a. V 1 MW.. J’-dcnent w. InlM ( 46 b 

467 «»• NH—^Barron v Jackson, supra. 

54 CU p 768 note 48. 54 C J p 768 note 58 

Double costs ^ Me—'Dyer v Wilbur, 48 He 287 

WHiere the appeal appeared to he ** P ^** ®* 

frivolous double costs have been al- 82. Hass.—^Brown v Brigham, 6 Al¬ 
lowed.—De Toma v Spector, 88 N E. len 582 
2d 885, 828 Hass. 758 64 CJ p 768 note 55 

M. Hass.—Byrnes v Piper, 5 Bond to procure stay of execution 

368 supra 5 26 

28. Hass.—Davenport v Holland, 2 *3- NH.—Barron v Jackson, 42 N 
Cush. 1. H. 419 

26, Haas.—DaveniKirt v Etolland, 3^ NH—Barron v Jackson, simra. 

88 . NH—Haynes v Ordway, 52 N 
27 Me.—Hopkins v Benson, 21 He. H 284 

899. 54 aj p 768 note 58. 


86 . NH—Haynes v Ordway, supra. 
37 NH—^Hasmes v Ordway, supra. 

38. He—Whittaker v Berry, 64 He. 
236 

54 C.J p 763 note 6L 

89. Me—Whittaker v Berry, supra 
54 CJ p 768 note 62 

4a Me—Whittaker v Berry, supra. 

4L He—^McDonough v Blossom, 88 
A. 89, 111 Ha 66 
54 CJ p 768 note 68 

42. NH—Badger v Gilmore, 87 N 
H 457 

48. Hasa—Green v French, 1 Allen 
266 

54 CJr p 764 note 78 

44. NH—Society for Propagating 
Gospel V Whitcomb, 2 NH. 227 
64 CJ p 764 note 79 

45 Ha—McDonough v. Blossom, 88 
A. 89, 111 He 66 
64 CJ p 764 note 80. 
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parties^® and the cause of action®^ are again 
brought into court. A writ of review, although 
termed a wit of nght,^® has been held to be under 
some aspects a judicial**® as disting^shed from 
an original®® writ, to which it has also been com- 
pared.®! 

§ 34. — Time for Suing Out 

Compllanee with statutory provisions governing the 
time within which a writ of re^ew may be sued out Is 
required, but In the absence of a statute governing the 
time therefor the writ must be sued out promptly, or at 
least within a reasonable time, after the application for 
the writ has been granted 

Statutory provisions governing the time within 
which a wnt of review may be sued out are strict¬ 
ly construed and must be complied with ,62 but in 
the absence of statute governing the time therefor 
the wnt must be sued out promptly, or at least with¬ 
in a reasonable time, after the application for the 
writ has been granted.®® The runmng of the lim¬ 
itation for bnnging the proceedmgs on a tnal of 
review stops when the writ is sued out®* The 
wnt cannot be sued out until after the proceedings 
for review are ended by final judgment on the peti¬ 
tion.®® 

§ 35 . Issuance, Form, and Contents 

Writs of review, subject to statutory provisions, must 
bo sued out like original writs, and they should recite 
briefly the former proceedings and bear the seal and 
teste of the court. 

Subject to statutory provisions governing the 
manner of suing out writs of review and their 
form and contents, they must be sued out like orig¬ 


inal writs®® They should recite briefly the for¬ 
mer proceedings,®^ and should bear the seal®® and 
teste®® of the court However, a wnt of review 
will not be dismissed because it does not appear 
from the wnt itself what the judgment was with 
respect to all the parties to the onginal suit,®® and 
in a wnt to review a judgment of the court of 
common pleas an omission to allege that the judg¬ 
ment was m affirmance of a judgment of a justice 
of the peace is no v'anance ®l Under a statute re- 
quinng the indorsement of onginal wnts, a wnt 
of review need not be mdorsed.®® 

A wnt of revuew may be altered by the party su¬ 
ing it out®® or by his attorney®* at any time before 
service by changing the return day,®® but not after 
service.®® 

§ 36. — Service, Return, and Entry 

Compliance with statutory provlalons governing the 
aervice, return, anti entry of writs of review Is required 

There must be a compliance with statutory pro¬ 
visions governing the sennee of wnts of review 
Under some statutes the wnt is to be served the 
same as other wnts®® and must be served personal¬ 
ly on such defendants in review as are residents of 
the state,®® but where such a party hves outside the 
state a good service may be made by leavmg a copy 
of the wnt wnth his onginal attorney of record.*^® 
Service of the wnt on a person not an ongmal par¬ 
ty according to the record without any leave of 
court to connect him therewith is a mere nullity 

Return Rules governing the return of process 
generally are applicable to the return on a wnt of 
review 72 The court to which the writ should be 
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made returnable depends on the provisions of the 
statutes 

Entry A wnt of review must be served before 
it can be entered m court^'^^ and under some stat¬ 
utes the wnt must be entered at the term next fol¬ 
lowing that m which it was g^anted^S unless the 
order of the court specifies otherwise,^® but if plain- 
tifiF fails to enter the wnt at the next term after it 
IS granted the court has power, in its discretion, 
to allow it to be entered at the second tcrm.^^ 

§ 37. —— Defects and Objections 

Advantage can be taken of defects in a writ of re¬ 
view by a plea in abatement or by a motion to quash 

Advantage may be taken of defects in a writ of 
review by a plea in abatement^ * or by a motion to 
quash.7® On a motion based on a defect of service 
the court may in its discretion quash the writ®® 
or put defendant in review to plead the matter 
m abatement®! A ivnt of review -will abate for 
a mistake m the name of the place of residence of 
one of the parbes,®® and a writ of review sued 
out m the name of a person not entitled thereto 
may be quashed on motion®® or abated by the court 
ex officio on the discovery of the defect,®^ and no¬ 
tice to show cause why a wnt of review should 
not be quashed may be made on an attorney of the 
adverse party in court without inserting the name 
of the attorney m the rule®® and without any spe¬ 
cial order of the court for service on him ®® 

Waiver Objecbons which go merely to the form 
of the wnt must be made at the return-term of the 
wnt or will be held to be waived,®^ and a general 
appearance by defendant, although afterward with¬ 
drawn, waives any error or defect m the wnt®® 

Amendment Defects in the wnt may be amend¬ 
ed.®® 


§ 38. Proceedings on Trial of Review 

The trial of a review Is In the nature of a new and 
independent action both with respect to the original ac¬ 
tion and the proceedings on the application for the writ, 
it Is commenced by the suing out of the writ of review 
and is not necessarily In the same court as where the 
original Judgment was rendered 

The trial of a review is m the nature of a new 
and independent action both with respect to the 
original action®® and the proceedings on the ap- 
phcabon for the wnt®! The tnal is begun by the 
suing out of the writ of review®® which is the proc¬ 
ess in this new action, as considered supra § 33, 
and the review cannot properly be said to be pend¬ 
ing until the wnt is sued out®® The tnal of the 
review is not necessarily m the same court where 
the onginal judgment was rendered.®^ 

§ 39. —• Parties 

A review brought by one of several parties pTalntlfT 
or defendant in the original action afhtcts him alone 

Where m the ongmal action there were several 
parties plaintiff or defendant a review brought by 
one of them affects him alone ®® On a review by 
the onginal defendant m an action by a husband 
for mjury to his wife it has been held necessary 
to jom the wife for conformity®® Under a stat¬ 
ute which does not authonze a review of a judg¬ 
ment by default, if one of two defendants suffers 
judgment by default a review by plaintiff must be 
brought only against defendant with whom issue 
was jomed.®^ 

§ 40. -Time 

The tune withm which the trial of the action on 
review may be brought is usually dependent on 
the time the wnt of review is sued out, considered 
supra § 34 
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Examine Pocket Parts for later cases 

§ 41. -Pleading 

a. In general 
b Pleas in bar 
c Demurrers 
d. Amendments 

a. In Gleneral 

The trial of an action on review, under aome etat- 
utee. It tried on the original pleadings if issue was 
Joined In the original suit 

On the trial of an action on review, sometimes b> 
express statutory provisions, if an issue was joined 
m the onginal suites the case is tried on the orig¬ 
inal pleadmgs^d unless an amendment is allowed,^ 
but if no issue was joined m the onginal action the 
parties may plead to an issue on the action in re¬ 
view,* and the case will be tned on any issue of 
fact* or of law^ jomed on such pleadings. 

b. Pleas in Bar 

On rsvisw gonerally matters arising since judgment 
In the original cause cannot be pleaded in bar of the 
maintenance of the suit 

On review generally matters ansing since judg¬ 
ment m the onginal cause cannot be pleaded in 
bar of the mamtenance of the smt,* but a failure 
to perform the conditions imposed m granting a 
review may be so pleaded,* and the courts have in¬ 
timated that a release may be pleaded.^ 

c. Demuziexs 

A demurrsr cannot bs fllsd as a matter of right to 
the declaration on review 

It has been held that there can be no demurrer 
filed to the declaration on re\'iew,* at least not as 
a matter of nght,* although the court may m its 


§§ 40-42 

discretion permit or refuse to permit it to be filed.^® 

d. Amendments 

The court may permit an amendment of the plead¬ 
ings on the trial in review, but It cannot permit an 
amendment so ae to change the cause of action or to 
introduce a new cause of aotion 

Under statute the court may permit an amendment 
of the pleadings on the trial m review and it has 
been held that the allowance or refusal of amend¬ 
ments IS within the discretion of the court The 
pleadings maj be amended m matters of form,i* 
but the> cannot be amended so as to change the 
form or cause of actioni^ or to introduce a new 
cause of action.^* Under a statute permitting 
amendments the same as m the onginal action, the 
new pleadings must be confined to cases where such 
amendments would ha\ e been allowed in the original 
suit.1* 

§ 42. —- Issues, Proof, and Variance 

On the trial of the review, competent evidence on 
the ietues reached on the original pleadings and by prop¬ 
er pleadings on the review, and Including new evidence 
not Introduced on the original trial and which avoids the 
cause of action from the beginning, may be introduced 

On the trial of the review, evidence may be pre¬ 
sented on the issue reached on the onginal plead- 
ings^7 as at the former tnal,^* but an issue not 
joined in the onginal action may be readied by 
proper pleadings on the review, as considered supra 
§ 41 a, and evidence introduced on that issued* 
Matter which has ansen since the onginal judgment, 
but which avoids plaintifTs cause of action from the 
beginnmg, may be given m evidence by defendant 
under the general issue filed m the onginal ac¬ 
tion.*® It has been held that either party, irrespec¬ 
tive of the nght, in the action on review, to amend 
the onginal pleadings, is entitled to introduce new 
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evidence^ withoot amending the onginal plead* 
mgs** 

§ 43. -Evidence 

Evidence used on the original trial, which at that 
time wae not subject to any legal objection, and which 
on the review may not be obtained In a better or more 
authentic form. Is admissible on the trial of a review, 
but the Judgment rendered In the original action or an 
agreed case as to the original action Is not admissible 

£adi party is entitled, sometimes under statutes, 
to all the evidence used on the onginal trial,which 
at that time was not subject to any legal objec¬ 
tion,or which may not on the review be obtained 
from the same source in a better or more authentic 
form,2S but a copy of a paper used as evidence in 
the onginal tnal may be inadnussible Neither the 
judgment rendered in the onginal action®^ nor an 
agreed case as to the original action^^ is admissible 
in the tnal on review although an agreement not 
limited to the onginal action is competent on re¬ 
view on the question of the amount in contro¬ 
versy 

§ 44. -Trial or Hearing 

Actions on review are tried substantially as though 
no verdict or Judgment had ever been rendered 

It is generally held, sometimes under statutes pro¬ 
viding therefor, that actions on review must be 
tned substantially as though no verdict*® or judg¬ 
mental had ever been rendered. Since a review 
is a new tnal of the issues onginally tned, as con¬ 
sidered supra § 1, ever 3 ^ng is open on review as 
it would have been m the origmal action ** Thus 
issues of law,** as well as issues of fact,*^ may again 
be tned and, as in the case of the tnal of avil 
actions generally, the issues of law are to be tned 
by the court** and issues of fact by the jury,*® and 


the questions to be tried by a jury on review must be 
comprehended m the pleading^ on which the former 
trial was had.*^ The tnal on a review is conducted 
in the same manner whether the writ of review has 
been granted on an apphcation** or claimed as a 
matter of nght®* It is no peremptory ground for 
a nonsuit, when a plaintiff has produced the usual 
copies on a review, certified to be copies of all 
papers used and filed on the former tnal, that a 
paper so used is not copied.^® 

The question of jurisdiction may be raised at the 
heanng on the writ^i 

Verdict The jury may find their verdict for the 
onginal defendant,^* or for the onginal plaintiff^* 
with greater^* or smaller^* damages than he re¬ 
covered at the former tnal, and, when the jury 
have found the amount of damages, they may com¬ 
pare the amount wnth the former verdict, and if 
the difference is merely nominal and unsubstantial, 
they may, in their discretion, return a verdict for 
the same amount as the former verdict^® 

§ 45. -Judgment 

a. In general 

b Operation and effect on onginal judg¬ 
ment 

c. Amount of recovery 
d Set-off 

a In (leneral ‘ 

On a review the Judgment rendered le a new Judg- 
ment. It la a final Judgment and concludes the rights 
of the parties, and should be such as the Just and legal 
rights of the parties require and so as to correct the 
error. If any, in the former Judgment. 

Under statutes which prescribe the judgment 
which may be rendered on the tnal of a review it 
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has been held that a new judgment is rendered, 
which provides the proper remedy as the rights of 
the parties then appear,*7 and this judgment may be 
varied and adapted so as to meet and protect those 
rights^® The court, m the absence of a speaal 
statute thereon, is not limited to any particular form 
of judgment,^® but will render such special judg¬ 
ment as the just and legal rights of the parties 
reqmre 5® The judgment rendered on the trial of 
the review is a final judgment it concludes the 
rights of the parties,®* and should be such as to 
correct the error, if any, m the former judgment,®* 
although reqmred by statute to be rendered without 
regard to the original judgment®^ 

h Operation and Effect on Original Judgment 

The Judgment rendered on review does not In form 
reverse, affirm, or modify the original Judgment, but ac¬ 
tually its practical effect is to correct the errors, if any. 
In the original Judgment. 

The judgment rendered on a review does not op¬ 
erate in form as a reversal of the original judg¬ 
ment,®® either m whole or m part®® Techmcally 
the original judgment cannot be reversed,®^ it 
stands,®® or remams in force,®® and any proceedings 
which have been regularly taken thereunder arc 
vahd,®® and the party m whose favor it was ren¬ 
dered is entitled to whatever he has obtained there¬ 
by ®i However, although the mere fact that a dif¬ 
ferent result is reached on review than on the first 
tnal does not necessanly render the onginal judg¬ 
ment and all acts under it ^Old ab mitio,®* it has 


§ 45 

been held that, when necessary to prevent in¬ 
justice, the judgment on re\ lew ma> be considered as 
a substitute for the original judgment,®* which 
thereupon becomes inoperatn e so that no action can 
be maintained thereon ®® Also it has been stated, 
and It would seem that such is actuall> the practical 
result, that the onginal judgment may be affirmed®® 
or reversed®® in w-hole®^ or in part®* or modified in 
anj other respect ®® 

e. Amount of Becovexy 

The amount of recovery on review le frequently reg¬ 
ulated by statute and usually will be for such amount aa 
the successful party Is shown to be entitled to receive. 

The amount for which judgment may be rendered 
on the tnal of a review is generally regulated by 
statute Under such statutes it has been held that 
if the judgment in the onginal action was wrong 
plaintiff in renew will have judgment to recover 
wrhat he should previously have recovered if he is 
the ongmal plaintiff and failed on his first tnal,^^ 
or to recover back what was erroneously recovered 
on the first tnal if he is the onginal defendant 
against wrhom judgment was rendered,^* together 
with interest from the time of payment if the 
amount has been paid ^* If the onginal judgment 
was for plaintiff and the damages are increased on 
review,^® or if defendant is shown on review to be 
mdebted for a greater amount than the onginal 
judgment,^® the onginal plaintiff takes judgment 
for the amotmt of the increase,^® without regard to 
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the party by whom the review is brought,and if 
the damages are decreased the original defendant 
takes judgment for the amount of the decrease,^^ 
whether or not he has paid the original judgment^^ 
If it is determmed that the original judgment was 
correct, defendant m review merely takes judgment 
for costs,80 and execution may be issued thereon if 
It has not already been satisfied,^! and the onginal 
judgment is not affected 

d. Sert-Off 

Under some itatutes the Judgment In review and the 
judgment In the original action may be set off against 
each other 

Under some statutes the judgment m review and 
the judgment m the original action may be set off 
against each other S3 Thus if the plaintiff m re¬ 
view is successful he ma> be permitted to set off 
his judgment m review agamst the original un¬ 
satisfied judgment,S4 as where the sum first re¬ 
covered is rcduced.S5 

§ 46 -Enforcement of Judgment 

A Judgment recovered on a review may be enforced 
the same as any original Judgment. 

A judgment recovered on a review may be en¬ 
forced the same as any onginal judgment,®® but a 
judgment on review gives a nght of restitution only 
as against some party to the record.®^ 

§ 47. -Appeal or Other Proceedings for 

Review 

An appeal will lie from the decision rendered on the 
trial of a review 

An appeal will he from the deasion rendered on 
the tnal of a review,®® and a judgment on a wnt of 
review, sued out as of nght by a party not entitled 
to It by statute, will be reversed on a wnt of er¬ 
ror,®® but under a statute providing for the re¬ 
covery of costs unless the court should otherwise 


order the decision of the court on review as to 
costs IS conclusive and not subject to exception®® 

§ 48. -Costs 

a In general 

b Costs of onginal action 

a. In General 

On the trial of a review the prevailing party ordi¬ 
narily le entitled to coete. 

The statutes providing for the remedy of review 
usually contain provisions for the allowance of costs 
on the tnal of a review, and on such a tnal, either 
under these statutes or by virtue of other statutes, 
and m accordance with the general rules as to costs, 
the prevailing party ordmarily is entitled to costs®^ 
unless the court m granting the renew otherwise 
orders ®® If it is determmed that the onginal judg¬ 
ment was correct, defendant m review takes judg¬ 
ment for costs alone, as considered supra § 45 c. 
Interest will not be allowed on costs of review,®® 
and, under a statute authonzmg the court to hmit 
and allow such costs as law and justice shall require, 
if defendant reviews and merely succeeds m obtain¬ 
ing a slight reduction m the amount of damages 
the court may m its discretion lixmt his costs.®® A 
party who obtains a verdict on renew by means of 
a certificate m bankruptcy, which is in effect a 
reversal of the onginal judgment, is not entitled 
to recover costs.®® An mdorser of the onginal 
wnt IS not liable as such for the costs which defend¬ 
ant may recover on renew ®® 

b. Costs of Oiigmal Action 

Under some etatutee the party prevailing on review 
le entitled to costa both of the review and of the original 
action, but under other statutes he oan recover only the 
coats of the review. 

Under some statutes it has been held that the 
party prevailing on renew is entitled to costs both 
of the renew and also of the onginal action,®7 or 
that he IS so entitled unless the court otherwise 


77. NIH.—Andrews v Foster, 4S 97 
H. S76 

7a Me.—Dyer v Wllbnr, 48 Me. 
287 

S4 C J p 789 note 29 
7a NJBL—Shepard v EAtdi. 64 27 
H. 98 

aa Me.—Curtis v Curtia, 47 Me. 
625 

64 CJ p 769 note 81. 

81. Me.—Curtis V Curtis, supra. 
Haas.—Ely v Forward, 7 Mass. 26 
sa MA—Dyer r. Wilbur, 48 Me. 
287 

8a Me —Whittaker v Berry, 84 Me 
288—Curtia v. Curtis, 47 Me. 626 


84i Me—^McDonough v Blossom, 88 
A. 89, 111 Me. 68—Curtia v Curtis, 
47 Me. 625 

8B. Me.—Curtis v. Curtis, supra. 

8a Me.—^McDonough v Blossom, 88 
A. 89, 111 Me. 86 

87 NH.—Little v Bunce^ 7 27.K. 
486, 28 Am.D 288 

64 CJT p 789 note 28 

sa NJBL-JTay v Plage, 87 27H. 
48a 

88 Mass.—Hall v. Wolcott, 10 
Mass. 218 

9a Me.—Limt v. Stlmpson, 73 Me 
246 
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91. NH.—Nashua, etc., R. Ca v 
Stlmpson, 86 NH. 288 
64 G.J p 770 note 48 
88. Maas—Pasche v Graham, 61 N 
R 888, 180 Mass. 167 
9a Me.—Whittaker v Berry, 64 Me. 
288 

94. NJH.—Woodbury v. Parshley, 10 
NR. 892 

aa Me—Foster v Hinckley, 40 Me. 
54. 

9a NH.—Sanford v. Candla, 64 N 
H. 419 

97. Maes—Durgln v Leighton, 10 
Mass. 68 

64 G J p 770 note 62. 
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orders,while under other statutes it has been held 
that the prevaihng party can recover only the costs 
of the review^^ or that he is not entitled to costs 


of the onginal action where the second judgment 
merely reduces the damages and it not m effect a 
complete reversal of the firsL^* 


BEVISR The word ^^vise*’ is defined as meaning ! 
to review,^ to correct; to amend,^ to change,^ 
to reexamine,^ to examine with a view to making 
a change or changes,^ to look carefully over with | 
a view to correction ^ The right to revise does not 
imply the right to destroy, on the contrary, an ; 
object destroyed is not capable of revision smce its j 
existence must continue if it is to be corrected or 
unproved.^ j 

^Ttevise” has been held to be mterchangeable with • 
"amend’’see3C JJS p 1039 note 35 2. ; 

Revised The pzunary^ meaning of the word \ 

^vised" IS reexamined.1® | 

I 

REVISION. The act of reexammation to correct, ] 
review, alter or amend,n review, reexamination, | 
looking at again reexamination or careful reading 

over for correction or improvement i 

Basically, ^^evision” suggests fundamental j 

change,^^ and, as applied to fundamental law, such I 


as a constitution or charter, it suggests a convention 
to examine the whole subject and to prepare and 
submit a new instrument, whether the desired 
changes from the old be few or many 

"Revision” has been held eqmvalent to ^view” 
see ante p 337 note 84, and has been compared 
with, or distinguished from, "amendment” see 3 
CJS p 1042noie 35, p 1043note 41 

Amendment and revision of federal and state 
constitutions see Constitutional Law §§ 6-10 The 
codification, revisum, and compilation of laws is 
treated generally m the C J S title Statutes §§ 271- 
277, also 59 C J. p 887 note 94-p 898 note 47. 

ISUSVISORY. Having the power or purpose of re¬ 
vision.!^ 

BEVIVAIi. Act or instance of reviving, or state of 
bemg revived, restoration,!^ giving energy and 
efficacy to that which was dormant !^ 


98. Me .—Lunt v Stimpson, 78 Me. 
245 

64 C.J p 770 note 54. 

89 NH.—Sanford v Candia, 64 N 
H. 419 

64 C J p 770 note 65 
1 . Maes.—Billerica v. Carllela 8 
Mass 168 

64 C J p 770 note 66 

S. —Otl V Board of Registra¬ 

tion in Medicine, 177 MJEL 542, 644, 
276 Masa 566 

Okl—City of Ardmore ▼ Excise I 
Board of Carter County, 8 P2d 2 
7, 166 Okl 126 

Wash.—State v Griffiths, 242 P 969, | 
970. 187 Wash. 44a j 

Siinilarly deSned I 

(1) To review, alter, or amend, j 
Ala.—State v Towery, 89 So 809, 148 

Ala 48 

—Vinsant v SZnox, 27 Ark. 266, 
278 

(2) To review or reSxamlne for 
correction.—Casey v Hamed, 6 Iowa 
1.12 

8 . Tenn.—Tennessee Min. 6b Mfg 
Co ▼ Anderson County, 121 S.W 
2d 648. 646, 178 Tenn. 497—Gamble 
▼ State, 19 S.W2d 279, 280, 169 
Tenn. 446 

Wash.—State ex reL Taylor v Seo- 
ileld, 60 P2d 886, 897, 184 Wash. 
250 

To oecreot er Inprovs 
W.Ta-4ICoats v Cook, 167 8JL 187, 
189, 118 W.Va 161-rState Road 
Commission pf West yirginla v. 


West Virginia Bridge Commission, I 
166 SEL 11, 18, 112 WVa 614 [ 

Phrases employing the term and 
as to which more recent adjudlcai- 
tlons have not been found see 54 C.J 
p 771 notes 8-18 

a Tena—^Tennessee Min. A Mfg 
Co V Anderson Countv, 121 SW 
2d 543 545, 173 Tenn. 497—Gamble 

V State, 19 SW2d 279, 280, 169 
Tena 446 

6. Old—City of Ardmore v Excise 
Board of Carter County, 8 P2d 2, 
7, 155 Okl 126 

8. Wash.—State ex reL Taylor v 
Scofield. 50 P 2d 896. 897, 184 Wash. 
250 

7. Wash.—State v Griffiths, 242 P 
969. 970, 187 Wash. 448 

i Similarly defined 

I (1) To look o\er with care for cor- 
rectloa—City of Ardmore v Excise 
Board of Carter County, 8 P 2d 2, 7, 
155 OkL 126 

(2) To look at again for the de¬ 
tection of errors—City of Ardmore 
y Excise Board of Carter County, 
supra. 

(8) To go over in order to suggest 
or make desirable ^wnges and cor¬ 
rections.—State V Griffiths, 242 P 
969, 970. 187 Wash. 448 

a WVa—Moats v Cook. 167 SHLj 
137, 188, 118 WVa 151—State 
Road Oommiaslcm of West Virginia 

V West Virginia B^dse Cmnmis- 
Bton, 166 S.E. 11. 13. 112 W.V|kJ»14. 

3^61 


a RL—^In re Opinion to the Gov¬ 
ernor, 178 A. 48S 455 55 R.I. 66 

10 R.Z.—^In re Opinion to the Gov¬ 
ernor, supra 

11. such.—Corpus Juris anoted ha 
Kelly V Laing. 243 MW 891, 892, 
259 Mich. 212 

WaslL—State v King County Super 
Ct., 87 P 489, 491, 9 Wash. 869 

la Me—Goodwin v Prime. 42 A. 

785, 787. 93 Me 355 
Mich.—Ctorpns Juris quoted ia Kelly 
V Laing 242 XW 891, 892, 259 
Mich. 212. 

la WVa—Moats v Cook, 167 8JB. 
137 139 118 WVa 151—State Rqad 
Commission of West Virginia v 
West Virginia Bridge Commission, 
166 SE. 11. 18. 112 WVa 514 
This definition expresses both the 
popular and the legal notion of the 
word.—Moats v Cook, 167 SE. 137, 
189. 118 WVa 151—State Road Com¬ 
mission of West Virginia v West 
Virginia Bridge Commission, 166 8 E. 

11 13, 113 WVa 614 

la Mich.—Ke^ly v Laing. 242 KW 
891. 892. 259 Mich. 212 

la Mich.—Kelly V Laing. supra 

la Wash.—State v King County 
Super Ct, 87 P 488, 491, 9 Wash. 
869 

IT Webster Mew IntD 

la Misa—Kelsey v Smith, 2 Miaa 
68, 84. 
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Abatement and reviral of oivil actions generally 
see Abatement and BoTival § 1 et seq EeTiyal of 
judgments is treated generally m Judgments §§ 
53^-6^, and revival of statutes is discussed in the 
GJS title Statutes §§ 305-310, also 59 CJ p 
941 note 83-p 943 note 28 The revival and repnbli- 
cation of wills are considered in the GJS title 
Wills §§ 298-303, also 68 CJ p 853 note 60-p 871 
note 67. 

For other parheular applications and spemdc uses 
of the term "revival” consult the Descnptive-Word 
Index. 

BjsVIVE. To bring again to life, to reanimate, to 
renew, to bring into action after a suspension 
to restore or bring again to hfe,^^ to bnng back 
to life an object which has become moribund,to 
give life to agauu^^ 

EE7IV0B Revival of a smt which is abated by 
the death or mamsge of any of the parties 

BRVOOABlIilTT. The property of being revocable, 
revocableness 

BEVOGATIOK. The act of revoking by one having 
the right, as the revocation of an edict, a power, a 
will, or a license, 25 the recall of a power or au¬ 


thority conferred, or the vacating of an mstnunent 
previously made,25 the annulment or cancellation of 
an instrument ,27 the annulment or cancellation of 
an instrument, act, or promise by or on behalf of the 
party who made it 28 

'^Revocation” has been held to be very dosdy 
synonymous with "cancellation” see 12 C J S p 938 
note 561, and it has been distinguished from "dis¬ 
affirmance” see 26 G J S p 1327 note 73, 'forfeiture” 
see Forfeitures § 1, "suspension,”28 and "terminar 
tion.”8® 

The word "revocation” is used in various con¬ 
nections throughout this work, partioular reference 
being made to the CJ S titles Assignmmits § 79, 
Gifts §§ 4, 59-61, Licenses § 44^ Powers §§ 13, 14) 
Rewards §§ 16, 17, Trusts §§ 88-91, also 65 GJ 
p 340 note 19-p 349 note 82, and Wills §§ 262-297, 
also 68 G J p 797 note U-p 853 note 58 

For other particular applications and speoidc uses 
of the term see the title mdezes to Agency, Bills 
and ITotes, and Gontraets, and consult die Descnp- 
tive-Word Index. 

REVOKE. The term "revoke” is variously defined 
as TTi ftnning to recall,2l> caneel,22 or set aside,28 to 
recall what one has done or prQmised,25 to annul,25 


19. Iowa.—Iilndsey v Lyman, 87 
Iowa 206, 207 
84 C.J p 771 note 29 
nnsaa amployina the term and 
as to which more recent adjudica¬ 
tions have not been found see 54 G.J 
p 772 notes 88 86 

flO Wash.—^Tacoma Kat. Bank v 
Sprasue, 74 P 893, 894, 88 Wash. 
285 288 

64 aJ p 771 note 3L 
SL Colo—Hall V City and County 
of Denver. 177 P2d 234. 288, 118 
Colo 588 

ax Ind.—In re Bank of Commerce, 
58 KJB. 950, 954, 158 Ind. 460, 47 
LJLA. 489 

ax Webster Kew Int.D 
*^ill8 of revi\or** see Bauity $6 482- 
487 

ax Century D 

as ni—In re Barrie's Will 65 K 
R2d 488. 435. 898 lU 111—Ford v 
•Qreenawalt, 126 NSL 655, 557, 292 
nh 12L 

Phrases employina the word and 
as to whlcb more recent adjudica¬ 
tions have not been found see 64 C J 
p 772 notes 49-58 

ax ILT.—Glenram Wine 4b Llauor 
Corp V O'Connell, 67 NJB12d 570. 
672. 295 NY 886—0*Haaan v 
Hfacke, 800 NTS 851, 861, 165 

4. 

84 aJ p 778 noU 44. 


BeoaU 

Del—Wilmington City R. Co v 
Wilmington, etc., R. Co, 46 A. 12, 
16. 8 Del Ch. 468 

27. DL—^In re Barries Will, 65 N 
E 2d 433. 435, 893 Ill IIL 

ax D1—Ford V Greenawalt, 126 N 
E. 555. 557, 292 Rl. 12L 
Sisnllarly 

An annulment or cancellation of an 
Instrument on behalf of the party 
who made it.—In re Barrie's Will, 66 
NE.2d 488. 435, 893 UL 111 

ax Minn.—Martinka v Hoffmann, 9 
NW2d 18, 17, 214 Minn. 846 

SX La.—Tharpe v Tracy, App, 40 
8 o 2d 509, 61L 

8 L Ill —In re Barrie's Will, 65 N B. 

2d 488, 435 898 lU 111 
Nev—^In re Walters' Estate, 104 P 2d 
968. 971, 60 Nev 172 
Tex.—Ck«mis Juris onotsd In StrauS- 
Frank Co v Hughes, 156 SW2d 
519, 621 188 Tex. 50 
64 Q.J p 772 notes 67, 5X 
' Similarly 

To recall a grant.—CL L R. v 
Holmes’ Estate, CCJLTex., 148 F2d 
740. 742 

3X Ill —In re Barrie's Win, 66 N R 
2d 483, 436, 898 111 111—Ford v 
Greenawalt^ 186 NR. 665. 557. 192 

m. 111. 


Nev—In re Walters' Estate, 104 P 2d 
968, 971, 60 Nev 178 
NT—O'Hagan v Eracke, 800 NT& 
851, 862, 166 Mlso. 4. 

Tex.—Oorpus Juris opoted la Straus- 
Frank Co v Hughes, 156 SW2d 
519 621, 188 Tex. 60 

As applied to iastrumaat% it 
means to set at naught the provi¬ 
sions of the instrument, to cancel 
and declare them null and void.—In 
re Barrie's Will, 65 NBL3d 488, 485, 
398 UL IIL 

3X IIL—^In re Barrie's Will, suprsr— 
Ford V Greenawalt, 126 NR. 655, 
557, 292 RL 12L 

Nev —^In re Walters' Estate, 104 P 2d 
968, 971, 60 Nev 172 
Tex.—43oxpits Juris unotad in Straus- 
Frank Co V Hughes, 156 SW2d 
519, 521, 188 Tex. 50 

34. NT—Langdon v Astor, 16 NT 
9, 89 

Tex.—Corpus Juris gnoted in Straus- 
Frank Co V Hughes, 156 SW2d 
519, 621, 188 Tex. 50 

3X Cal—Fisher v Superior Court 
In and for Ventura County, 78 P 
2d 892, 896, 28 CalJbpp 2d 628 
Tex.—Corpus Juris quoted in Straus- 
Frank Co V Hughes, 156 CUW«84 
519, 521. 188 Tex. 5X 
54 CJ p 772 note 5X 
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to annul or make void by recalling or talmig back,^^ 
to repeal, to rescind,^*8 to call back,*8 to re¬ 
verse,^8 to abolisb,^^ to take back,^2 to mth- 
draw^8 

The word cames with it the idea of cancellation 
by the same power which originally acted, and not 
the settmg aside of an original order by another 
form of power or jurisdiction.^^ It does not mean 
^Repudiation 

^‘Revoke” has been held equivalent to, or svnony- 
mous with, "cancel” see 12 C JS p 936 note 19 3, 
"recall” see 76 C J S p 640 note 45, ^Repeal” see 
76 C J S p 1176 note 61, and "rescind” see ante 
p 276 note 37 

It has been compared with, or distinguished from, 
"alter^^ see 3 C J S p 898 note 90, "annul” see 3 
C JS p 1389 note 22, "legolate” see 76 CJ.S p 
615 note 79, and "rescmd” see ante p 276 note 38 

^^voked” has been held equivalent to "ceased” 
see 14 C J S p 59 note 43, and "vacated,* ^8 i^^s 
been distinguished from "suspended.”^? 


BITVOLT. To renounce allegiance or subjection; to 
rebeL^s 

EEVOLUTION, EEVOLXTTIONAET See Insup- 
rection and Sedition § 1 b 

BEVOLVER See the C J S title Weapons § I, also 
54 C J p 773 notes 68-70 

BEVOLVINa PUNB. See Fund 37 C JS p 1405 
note 47 

BEWABD Generally, the term "reward” imphes 
something given m return for good or evil done or 
received,^® and it does not necessarily mean money 
or a thmg in itself of pecuniary value.*® The term 
IS frequently employed to denote a contractual re¬ 
lationship or concept, and in this sense is treated 
t generally m Rewards § 1 et seq The word ^Reward” 
also IS employed m the Federal Kidnapping Act, 18 
U S C A. § 40S a, and m other statutes giTmlftr m 
nature, and the construction that has been placed 
on the term as so used is stated in Kidnapping § 
lb (3) 


SO. tr 8 —C L B. V Holmes* Estate, 
CCA.Teac., 148 F2d 740, 742 
NT—0*Haffan v lECracke, 800 NTS 
851, 862, 165 Mise. 4 
SbnUarly defined 

(1) To annul by taldng bade.— 
Burns v State, Tex.Civ.App.> 76 SW 
2d 172, 176 

(2) To nullify dedare null and 
void.—^In re Barries Will, 65 NJBL2d 
488, 485, 898 HL 111. 

87 Cal—'Fisher v Superior Court 
in and for Ventura County, 73 P 2d 
892, 896, 28 CaJ App 2d 528 
NT—OHagan v Kracke, 800 NTS 
851 862. 165 Misc. 4. 

54 C.J p 772 note 58 

88 . Cal —Fisher v Superior Court in 
and for Ventura County, 78 P2d 
892. 896, 28 COLApp 2d 528 
NT—0*Hhgan v Hracke, 800 NTS 
851, 862, 165 Hiso. 4 
Tex.—Corpus Juris quoted la Straus- 
Frank Co V. Hughes, 166 SW2d 


519, 521, 138 Tex. 50—Houston v 
Houston Cic> St. H Co 19 SW 
127 180, 88 Tex. 548, 29 Am.SR 
679 

89 Cal—Touli v Santa Cruz Coun¬ 
ty Title Co 67 P2d 404, 406, 20 
Cal App 2d 495 

Xdteral .winy 

Cal —^Toull V Santa Cruz County Ti¬ 
tle Co • supra. 

40. NT—OHagan v Hradce, 800 
NTS 851, 862 165 Misc. 4. 

41. Tex.—Corpus Juris quoted iu 
Straus-Frank Co \ Hughes, 156 
SW2d 519, 621, 188 Tex. 50—Hous¬ 
ton V Houston City St. R. Co, 19 
S W 127, 180, 83 Tex. 548, 29 Am 
SR. 679 

48. Pa.—In re Braun's Estate, 56 A. 
2d 201, 208, 858 Pa. 271. 

Tex.—Corpus JUris quoted ia Straus- 
EVank Co v Hughes, 156 S W 2d 
519 521, 188 Tex. 60. 

54 C J p 772 note 58. 


48. Cal —Fisher v Superior Court in 
and for Ventura County, 78 P2d 
892, 896 23 CalJWpp 2d 528 

44, Cal—^Fisher ▼ Superior Court 
in and for Ventura County, supra. 

45 Gal —^Touli V Santa Cruz County 
TlUe Co 67 P 2d 404, 406, 20 CaL 
App 2d 435 

46 NT—^People ex rel FUlppone ▼ 
Martin, 46 NTS 2d 284, 285 

47 NT—Bush \ Fletcher, 92 NT 
S2d 865 866 196 Misc. 184. 

48. Webster New IntD 

Revolt and mutiny on shipboard by 
crew of vessel see the CJTS title 
Seamen S9 859, 261, also 56 C J p 
1139 note 7-p 1143 note 4» p 1144 
note 41<-p 1146 note 90 

48. US—Gooch T U S, 58 SCt. 
895 896. 297 US 124, 80 L.Ed. 522 

Wash—State v Berry. 98 P2d 782, 
790, 791, 200 Wash. 495 

80L Wash.—State v Berry* supra. 
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This Title indudes offers, by private persons or by the government, of a premium or compensation 
for a speaal or extraordinary service, not limited to any particular person or persons, acceptance of such 
offers and performance of the services^ and nghts and liabihties of the parties thereupon^ and actions 
for such rewards 
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LINOENERAl. 


§ 1. Definition 

A reward Is a sum of money or other compensation 
offered to the public generally, or to a class of persons, 
for the performance of a designated service. 

A reward is a sum of money or other compen¬ 
sation offered to the public generally, or to a class 
of persons, for the performance of a designated 
service.! 


§ 2. Nature 

Rewards are essentially contractual; and an accepted 
offer of reward Is a binding contract based on the prin¬ 
ciples, and governed by the laws, of contracts generally. 

With the possible exception of statutory rewards, 
as discussed mfra § 3, rewards are essentially con- 
tractual.2 Accordingly, when an offer of reward is 
accepted by performance, it becomes a bmdmg con- 
tract,^ based on the pnnaples,^ and governed by 


1 . Mont—Elxic T. Snath, 1S8 P 
1088. 48 Mont 489, 494. 

54 CJr p 776 note 1. 

Rights of informers In cases relat¬ 
ing to* 

Escheat see Escheat | 18. 

Fines see Fines fi 20 
Forfeitures see Forfeitures 9 10 
Other teems oompacea cc dlstls^ 
gnUhed 

(1) The term **wage8^ is synony¬ 
mous with ^ward."—Bovard v. 


Kansas City, Ft S & M. Ry Co., 88 
MO.APP 498, 501. 

(2) <*Bounty*' aee Bounties I 1. 

(8) **Pur8e” or **prenaum'* see 
Gajoaiing S 1 c (2) 

a. Ark.—Arkansas Bankers* Assoc. 
▼ liigon, 395 SW. 4, 174 Ark. 284. 
58 AJUR. 584. 

54 (U p 776 note 8 
Basis cf sight to a reward is con¬ 

365 


tractuaL—ITnlon County v Hopkins, 
138 A. 866 95 K.JJB:cu 444r-«4 CU. 
p 776 note 2. 

8 . Del.—Salisbury v Credit Service. 

199 A. 674, 9 WWJBarr 277. 
Philippine.—De la Rosa v Fhillppins 
Islands Bank, 51 Philippine 936 
54 OJ p 776 note 11. 

HI.—Van Vlissingen v. Manning. 
lOdHUlpp 255 



§§ ^ 

the laws,^ of contracts generally, and this is espe¬ 
cially true m the case of rewards offered by private 
individuals and organizations ^ 

§ 3. —— Statutory Rewards 

Thft contractual element hat been held not to be 
necessary In general statutory rewards, on the ground 
that they are In the nature of bounties 

It has been suggested^ and held^ that the contrac¬ 
tual element of rewards, as discussed supra § 2, 
may not be necessary in general statutory rewards, 
since a legal right is conferred without it, on the 
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ground that such rewards are in the nature of boun¬ 
ties.® 

§ 4. Statutory Regulation 

The legislature may affect the right to offer a re¬ 
ward or may declare certain contracts for rewards con¬ 
trary to public policy 

The legislature may, by statute, affect the right 
of third persons to offer a reward,^® as by declar¬ 
ing evidence of certain convictions inadmissible,^^ 
or may declare certain contracts for rewards con¬ 
trary to pubhc policy 


REWARDS 


IL OFFER OF REWARD AND AOOEFTANOE THEREOF 


§ 5 Nature of Offer 

There must be an actual and valid offer of reward 
In order to create a contract of reward, an offer alone 
ie merely a proposal or conditional promise and not a 
consummated contract 

It is essential to the creation of a contract of 
reward that there be an actual^® and valid^^ offer, 
but an offer alone or a promise to pay a rewrard is 
merely a proposal^® or a conditional promise^® on 
the part of the offerer, and not a consummated con¬ 
tracts^ 

§ 6. -Subject Matter and Terms 

In general It Is optional with the offerer of a reward 
to offer it on any terms that please him, and the per¬ 
formance of various acu or service has been held to be 
a proper subject matter of a reward offer 

Within the limits of legality, it is entirely option¬ 


al with the offerer of a reward to offer it on any 
terms that please him,S8 and, as discussed mfra §§ 
25-^1, such terms as he sees fit to require must 
be substantially complied with before recovery can 
be had on Ihe contract Accordingly, it has been 
held that the subject matter of an offer of re¬ 
ward may consist of the performance of such acts 
or service as the procurmg of information and evi- 
dencei® leading to the arrest®® and conviction®! 
of a certam person or persons Also, the offer may 
be for the arrest*^ arrest and delivery,®® or the 
arrest and conviction,®^ of a certain person or 
persons, or for the detention, apprehension, and 
bringing to justice of an offender or offenders®® 
Likewise, the offer may require the detection®® 
and conviction®^ of persons, for offenses committed, 
or thereafter to be committed,®® the recovery of 
stolen property,®® and the apprehension of the 


6 DC—Glover v District of Co- 
InmbUu MuxlApP, 77 A.2d 788— 
Glover v Jewish War Veteraiis of 
U S, Post No 58, MuiuApp, 68 
A.2<1 288 

54 QJ p 776 note 18 
a. DC—Glover v Jewish War Vet¬ 
erans of IT S, Post No 58, supra. 

7 Tex.—Broadnax v Ledbetter, 99 
SW 1111. 100 Tex. 876, 9 UILA. 
NS. 1057 

a Nev~^mlth T State, 151 P 512, 
88 Nev 477, LuR.A.1916A 1276 
Tex.—Choice v Dallas, CIvJIlPP, 210 
SW 758 

9 Tex.—Choice v Dallas, supra. 
Nature of bounties generally see 
Bounties i 1. 

la NJ—Kozler v New York TeL 
Co. 108 A. 375, 98 NJIaw 279 
IL NJ—Koaaer v New York TeL 
Co, supra. 

54 C J p 776 note 17 [aj 
la NJ—Bibzler v New York TeL 
Co, supra. 

la Pa.—Hosier v Northampton 
Horae Ins Co, 21 PaJlist lOOL 
54 CmJ p 777 note 18 


14. Wls—Zwolanek v Baker Mfg 
Co., 187 NW 769, 160 Wls 617 44 
L RJL,N S., 1214, Ann Cas 1914A 

798 

54 aj p 777 note 20 

16 Mich.—Genesee County v Fall- 
thorpe, 224 NW 418, 246 Mich. 
856 

54 C.J p 777 note 21 

16 Ark.—Chambers v Ogle, 174 8 
W 582, 117 Ark. 242 

54 C J p 777 note 22 

17 Cal —Wilson v Stump, 87 P 
151, 108 Cal 255. 42 Am.8 R. IIL 

54 C J p 777 note 23 

la Mass —Preeman v Boston, 6 
Meta 56 

54 CJ* p 777 note 24 

19 N M.—Cunningham v Flske, 88 
P 789. IS NM. 881. 

54 C J p 777 note 28 

90. Or—'Umatilla County ▼ Bates, 
208 P 761. 105 Or 248 

2 L Mass—'Brown v Bradlee, 80 N 
B. 85, 156 Mass 28, 82 AirnSJEL 480, 
16 L.RJL 609 

64 OJ p 777 note 80. 
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88 . Miss —Oktibbeha County v Cott- 
reU, 12 So 166, 70 Miss. 117 
54 C J p 777 note 82 

8 a Ga.—Hewitt ▼ Lamb, 61 SB. 

716, 180 Ga. 709 
54 CJ p 777 note 88 

84, HL—Williams V West Chicago 
St. R. Co, 61 NB 456, 191 HI 610, 

85 Am.S R. 278 

54 C J p 777 note 84. 

8 a Ala.—Central R., eta, Co v 
Cheatham, 4 So 828, 85 Ala. 292, 
7 Am.SR. 48 

sa Conn.—Gardner v Hartford, 14 
Conn. 195 

87 Conn.—Gardner v Hartford, su¬ 
pra, 

8 a Pa.—iWilmoth. v Heusel 25 A. 

86 161 Pa 200, 81 Am.S R. 788 
54 C J p 778 note 88 

Whether offer applies to past or fu¬ 
ture offenses see Infira S 20 

89 Md.—Schirm v Wleman, 68 A. 
1056, 103 Md. 541, 116 AhlSR. 878» 
7 LJEUL.NS., 176 
54 CJ p 778 note 89 
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thief,8® the return of lost property,*! or the re¬ 
covery or rescue of a person.** 

The legality of offers of, or contracts for, re¬ 
wards as tending to impair or interfere with elec¬ 
tions IS discussed m Contracts § 218, and the legal¬ 
ity of a contract for a reward for the arrest of per¬ 
sons, where the arrest would be illegal, is consid¬ 
ered m Contracts § 271 

Pnse or premium A prize or pr emium may con¬ 
stitute a valid offer of a reward for exhibits,** 
architects' plans,*^ the best picture,** or the best 
showing in a tournament** It may be for the sug¬ 
gestion of a name,*^ or e\en to the owner of a 
horse m a kin g the best time on a designated occa¬ 
sion.** The validity of offers of, or contracts for, 
premiums or rewards under rules and statutes re¬ 
lating to gaming is discussed m Gammg § 5 

§ 7. — Intent, Interest, and Motive of Of¬ 
ferer 

The offer muet be made with an Intent to contract, 
and must be capable of creating a legal relation, but the 
Interest of the offerer In the subject matter, and his mo¬ 
tive In making the offer, are Immaterial 

In order to create a valid contract of reward, 
the offer must be made with an mtent to con¬ 
tract,** and must be capable of creatmg a legal re¬ 
lation between the offerer and acceptor** The 
requisite mtention to contract is often not present 
in offers made tmder stress of great excitement,** 
anxiety,** or physical and mental afflictioxL** Like¬ 
wise, there is no actual offer or revrard if the of¬ 


fer is m reality an expression of wrath coupled 
with boast and bluster,** or nothmg more than a 
strong expression of feeling ** A mere suggestion 
to induce offers by others is not an offer.** 

In so far as the validity of the contract is con¬ 
cerned, it IS not necessary that the offerer should 
have any personal interest m the subject matter,*^ 
and his mobve in making the offer is immate¬ 
rial** Hence, the fact that the offerer expected 
another than the one arrested and convicted to be 
arrested does not relieve him from hability ** 

§ 8. Who May Make Offer 

Any person capable of making a contract may bind 
himself 1^ a reward offer 

Any person capable of makmg a contract may 
bind himself by an offer of a reward.** 

§ 9. — Private Corporation 

A corporation or the proper officers thereof may of¬ 
fer a reward for the arrest and conviction of persons who 
unlawfully offend against Its property or business. 

A corporation may offer a reward for the arrest 
and comichon of a person or persons who unlaw¬ 
fully offend against its property or business.*! 
Among those w*hich have been held to have such 
power are banks,** msurance companies,** rail¬ 
roads,** and telephone compames ** Furthermore, 
in accordance with general rules as to who may 
represent corporations, as discussed m Corporations 
§§ 999-1006, such offers for rewards may be made 
by proper officers and agents of corporations,** 


sa N'T—J^ones v Phoenix Bank, 8 
NT 828. 

81. Mich.—Wood V Pierson, 7 NW 
888 , 45 Mich. 818 
64 OJ p 778 note 41. 

88 . Wis—Reif V Paige, 18 NW 
478. 65 Wls. 496, 42 Azn.R. 731 
88 . Iowa.—Murray v Walker, 48 N 
W 1075, 88 Iowa 202. 

Asrlcultoral exhibits and fairs gen¬ 
erally see Agriculture i 14. 

84L Pa.-^Cope v H asti ng s, 88 A. 

717, 188 Pa. 800 
54 (U p 778 note 46 
8 &. Pa.—Trego v Pennsylvania 
Academy of Vine Arts, 8 A 819, 2 
Pa.Oa 8 . 818 

88 . NT—In re Hempstead Fire 
Dept, 121 NTS 259, 66 Misc. 881. 

87 Pa.—Holt ▼ Wood, 14 Pa.Go. 
499 

88 . Wls.—Moshler ▼ Ia Crosse 
County Agricultural See., 62 N.W 
982, 90 Wls 87 
64 aj p 778 note 50 

88 . Tenn.—Stamper v Templib 6 
Hnmphr 118^ 44 AxnJ>. 296. 


40. DL—Higgins v Iiessig, 49 Dl 
App 459 

Tenn.—Stamper v Temple, 6 
Humphr 118, 44 Am.D 296 

41. m—Higgins v Lesslg, 49 lU 
App 450 

48. Tenn.—Stamper v Templa 6 
Humphr 118, 44 AmD 296 

48. Tenn.—Stamper v Temple, su¬ 
pra. 

44. HI—Higgins v Zjesslg, 42 BL 
App 459 

64 aJ P 778 note 56 

4B. Tenn.—Stamper v Temple^ 6 
Humphr 118 44 Am.D 296. 

48. Mo—Anderson v. St Zx>ui 8 Pub¬ 
lic S<diools, 27 SW 610,122 Mo 61, 

; 26 L.R.A 707 

47. Oa.—OmopbeU v. Mercer, 88 Si.SL 
871, 108 Ga. 108 

NJ—•Forman v Parke, 21 N.JXaw 
810 

48. Tex.—Morris v. lECasUng. 15 S 
W 236, 79 Tex. 141, 11 I 4 .IUL 898 

64 CLT p 778 notes 63^ 68 

I 42. Oa.—Campbell v. Mercer, 88 SJD. 

1 871, 108 Ga. 103. 
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Tex.—Hasling v Morris, 9 SW 789, 
71 Tex. 584, 10 Am.SR. 797 
5a PcL—Corpus Juls gnoted 1& 
Hileman v Borough of West XOlzar 
beth CouncU, 179 A 786, 787, 118 
Pa.Super 275 
54 OJ p 778 notes 65. 66 . 

61. Ark.—Arkansas Southwestern R. 
Co V Dickinson. 95 6 .W 802. 78 
Ark. 483 115 Am.S.R. 540 
64 a J p 779 note 74. 

58. Ill.r—Minne«;>oli 8 Bank t Grif¬ 
fin. 48 NJSL 154, 168 HI. 814 
Pa.—Kelsey v Crawford County Nat 
Bank, 69 Pa. 426 

58. La.—Salbadore v Crescent Mut 
Ins. Co., 23 La.Ann. 888 
54 CJr p 779 note 76 

54. Ark.—Arkansas Southwestern R. 
Co V Dickinson, 95 SW 802; 78 
Ark. 488. 115 Am S.R. 54. 

54 CJ p 779 note 77 

55. Tex.—Southwestern TeL, etc., 
Co V Priest 72 8 W 241, 81 Tex. 
CivApp 845 

5a Ala.-^Central R., eta. Co. ▼. 
Cheatham, 4 So 828; 85 Ala. 292; T 
Am.aJL 4a 
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as, for example, banks^^ and railroad compames 
§ 10. -State or Federal Governments 

The laaislatur* haa the power to offer rewards for 
th« doing of acts which will bs of public bsnoflt, and it 
may empower designated offleert to offer rewards In ae* 
cordanee with the terms and construction of the statute 

The legislature has the power to offer rewards 
for the doing of acts which vnll be of public bene¬ 
fit and It may, as discussed infra § 11, delegate 
this power to municipal corporations So, too, it 
may empower designated officers, such as the gov¬ 
ernor,®® prosecuting attorney,®! United States at¬ 
torney general,®! or Umted States marshal,®® to 
offer rewards for certain purposes. However, one 
acting as agent for an officer may not, without 
proper authority, offer a reward.®® The authonty 
of such officials to offer rewards must be governed 
by the terms and construction of the statutory pro¬ 
visions ®® Where a statute provides for an award 
m a stated amount for the arrest of particular of¬ 
fenders, the proclamation of the governor offermg 
such sum or any other can have no legal effect to 
bmd the state aside from, or mdependent of, the 
statute,®® but the legislature may authorize a 
greater reward which will he regarded as m full 
payment of| and not additional tO| the statutory 


sum unless the contrary intent is apparent®^ 

§ 11. Municipal Corporation 

Except where the power to offer a reward Is express¬ 
ly granted, a municipal corporation is not generally em¬ 
powered to offer rewards for the arrest or conviction of 
offenders against stats law 

In the absence of express authorization, it is gen¬ 
erally held that mumapal corporations are not em¬ 
powered to offer rewards for the arrest or convic¬ 
tion of offenders against the cnminal law of the 
state,®® and such an offer of reward is void and un¬ 
enforceable,®® and, as discussed infra § 41, affords 
no right of action to one fulfilling the conditions 
of its offer. However, it has been held, under the 
general rule that powers necessary to effectuate 
powers expressly granted will be implied, that mu- 
niapal corporations may, by implication, have the 
power to offer rewards for the detection or pumsh- 
ment of crime,^® at least where the need for pro¬ 
tection IS peculiarly local or the reward is for the 
apprehension of one recognized as a menace to local 
nghts 7! Thus, for example, it has been held that 
the power of a mumcipal corporation to offer a 
reward may be implied from the power to provide 
for the general welfare,'^! although as to this there 
IS also authonty to the contrary ,7® or from the 
power to provide for the enforcement of its police 


S7 m.— Hiuneapolls Bank v Qrlf- 
fltn. 4S KE. 164 168 HI. 814. 

54 XU. p 779 note 81. 

68^ Ark.—‘Arkansas Southwestern R. 
Co V DKddnson, 95 SW 809, 78 
Ark. 483 115 Am SR. 54 

54 CJ p 779 note 83 

59 Ky —Gllsper v Commonwealth, 
217 aw 848, 188 Ey 376 

64 OJ p 779 note 88 

60 CaL—Brlte v Board of Supers of 
Siskiyou County, 88 P2d 1007, 21 
CaJA.pp2d 288 

NG.—Madry v 7own of Sootlaad 
Keck, 199 SB 618, 214 Ka 461. 

64 G J p 779 note 86. 

61. W Va.—State v Greenbrier Coun¬ 
ty, 117 8E. 186, 98 WVa. 481. 

64 CU p 779 note 87 

68 ns—U S V Matthews, Ctd, 
19 set 418, 178 Ua 881, 48 L.Sd. 
788. 

63. XJS—n. a V Matthews, supra. 

64b Ey—Haffer v Sidebottom, 118 
SW 870, ISOiEy 687 - 

64 OJ. p 779 note 90 

68. Ala.—Hnngerfora v. Moor% 66 
Ala. 282 

54 Ojr p^779 note 81. 

66. Miss.—Jones v Glbba^ 61 Miss. 
401. 

0Zm Miss.—Jones t Gibbs, supra. 

68 i O orpns Jhxis quoted ia 


City of lios Anseles v Gurdene, 
CC ACal, 69 F 2d 161, 164 
KC—^Madry v Town of Scotland 
Neck, 199 SB. 618. 2l4 KC 461. 

48 C.J p 431 note 78—64 aJ p 780 
note 97 

A oounty and oSoers thereof have 
no power to oiler rewards for appre¬ 
hension of criminals In absence of 
speclflc statutory authority, since of¬ 
fer of rewards is primarily state 
function.—Brlte v Board of Sup’rs of 
Siskiyou County. 68 P 2d 1007. 21 Cal 
App 2d 28$. 

Omlsftoa of poPovisSoa ia prevUms 
charter 

(1) Gbarter provisions, authorizing 
dty to exercise powers **now or here¬ 
after established or authorized" by 
state law. were held not to refer to 
"extraordinary powers,*’ such as that 
Siven by previous charter to offer 
rewards for apprehension of felons, 
and city-granted charter omitting 
provision of former charter antbor- 
izlng it to offer rewards fOr appre¬ 
hension of felons had no power to 
offer such reward, in view of constl- 
tntionsl provision that new disrter 
shall ’'supersede" existing dxarter— 
City of liOS Angeles v; Gurdans. GLCL 
ACal.,59F2d 161. 

(2) Court could not view omission 
tKom city charter of authority to 
reward arrests of persons diarged 
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With fdony as inadvertence or in¬ 
tended revival or continuance of pro¬ 
vision in abcuidoned charter—Griffin 
V City of Los Angeles, 26 P2d 655. 
124 CalApp 768 

69 X5al—^Brite v Board of Sup’rs 
of Siskiyou County, 68 F2d 1007, 
21 CalApp 2d 233 

NCL—^Mad^ v Town of Scotland 
Neck, 199 SR 618, 214 KC 461 
70. La.—^Luchinl v Police Jury, 58 
So 68. 126 La. 972, 21 AnmCas. 69 
64 eXJ p 780 note 99—4$ C.J. p 481 
note 75 

7L C!al.—43h:lffln v City of Los An¬ 
geles. 26 P2d 656, 134 CalApP 
762 

Condi tto ns neosassry to penalt offsr 
of reward 

Offer of reward by city ia unau¬ 
thorized unless it appears that action 
is taken for immediate protection of 
public peace, health, and safety, and 
In recognition of fact that, need for 
protection of public Interest is pecu¬ 
liarly local and that It la directed 
toward apprehension of one recog¬ 
nized as menace to local rli^ta— 
Griffin y City of Los Angeles, supra. 
79. Mich.—Ylsch v City of Grand 
Rapids. 244 N-W 488. 260 Mich. 
818. 

64 OJ p 781 note 2 
78. Ga.—Barrett v Atlanta, 8$ RB. 
781« 146 Qa. 678. 
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regulations Further, the power may be imphed 
on the theory that a muniapal corporation is a de¬ 
partment of the state and the municipal legislators 
part of its public police It has been held that a 
municipal corporation may offer a reward for the 
arrest and conviction of a person for arson as a 
means of protection agamst fire,^® and such power 
has been held authorized under the welfare clause.^^ 
Moreo\er, it has been held that a board charged 
with the management and control of county funds 
has the authority to offer a reward for the reco^ er> 
of -property stolen from the county 78 

Under express grant of power, a mumcipal cor¬ 
poration may offer a reward,79 the extent of its 
power,®® or of ofliaals actmg m the exercise there¬ 
of,®^ depending on the construction of the stat¬ 
ute. 

§ 12. — Personal Liability of Officers or 
Agents 

Public ofllecra publishing a reward without authority 
to make such offer are not personally liable thereon un¬ 
less such Inference is warranted by construction of the 
offer One making an offer for a nonexistent principal 
will be liable thereon 

When persons who are public officers publish a 
reward which they are not authorized to offer as 
such, or whidb is in excess of their authority, 
they are not as a general rule personally liable 


thereunder,®® but may be so when the true con¬ 
struction of the offer authonzes such mference®® 

Offer for nonexistent princtpaL WTiere one 
makes an offer of reward on behalf of a nonexistent 
pnnc.pal,®® such as a pnncipal which is a non¬ 
existent legal entity,®® the one so making the offer 
is liable thereon 

Committee to determine distribution Members 
of a committee, appomted by an unincorporated 
bankers* association to determine which of se\eral 
claimants are entitled to a reward for apprehending 
a bank robber, are not liable mdi\udualjy and per¬ 
sonally to claimants for an a]legedl> incorrect 
distnbution of the reward money ®® 

§ 13 Consideration 

A contract of reward must be supported by a con¬ 
sideration, which consideration is not Eienefit to the 
promisor, but rather the trouble, inconvenience, or detri¬ 
ment to the promisee, since he has done some act on the 
faith of the promise 

As m the case of other contracts, a consideration 
IS necessary to support a contract for a reward.®^ 
The consideration which supports the promise of a 
rew-ard is not benefit to the promisor,®® but rather 
the trouble,®® or incon\emence or detriment,®® to 
the proxmsee, by reason of the fact that on the 
faith of the promise he has done some act®® 


74. I4L—liuchlnl V Police Jury 53 
So 68, 1S6 La. 972, 21 Ann,Caa. 59 

54 C J p 781 note 4. 

75. Pa.—Tork ▼ Forscht 28 Fa. 891. 
54 CJ p 781 note 5 

76 Mich.—People v Holly. 78 NW 
665, 119 Mich. 687, 75 AnuSH. 485, 
44 UEtA. 677 

Tex.—Choice v DsUaa, CivApp., 210 
SW 758 

77 Mich.—People t Holly 78 NW 
665, 119 Mich. 687, 75 Ain.SJt 485, 
44 L.R.A. 677. 

78. Iowa.—Hawk v Marion County, 
48 Iowa 473 

79 Mont—Lewis ▼ Petroleum 
County, 17 P2a 60, 92 Mont. 563, 
86 A.L.R. 575 

54 CJ p 780 note 94—43 CLJ p 481 
note 75 

801 . Mo—Cumminaa ▼ Clinton Coun¬ 
ty. 79 SW 1127. 181 Mo 162. 

64 C.J p 780 note 95—18 CU p 431 
note 76. 

Seem ^diaxged with crhni^” as 
used in statute authorising’ town to 
offer reward, construed.—Day v Otis, 
8 Allen. Mass., 477—11 CLJ p 294 
note 5 [a] (5) 

8L (Ey—Mudd ▼ Woodside^ 124 8 
W 821, 186 Ey 296. 

54 GJ. p 780 note 96. 

naj&—Si 


Oaly after oonrmlaston of filony 
Under statute authorizing board of 
county commissioners to offer re¬ 
wards for the apprehension and con- 
\'1ction of persons who have commit¬ 
ted a felony wltliin their county, the 
board Is authorized to offer a reward 
only after a felony has been commit¬ 
ted, hence, before larceny of live 
stoidc occurred, board of county com¬ 
missioners was not authorized to of¬ 
fer reward for arrest and conviction 
of anyone guilty of stealing live 
stock, and county was not liable for 
payment of reward.—Lewis v Petro¬ 
leum County 17 P2d 60, 92 Mont. 
568, 86 A.LJt 575 

88. Minn.—Scheiber v Von An, 92 
NW 8 87 Bfinn. 298. 

54 GJ p 781 note 6 
83. Mass—Brown v Bradlee 80 N 
R 85, 156 Mass 28, 82 Am.S.B. 
430, 15 LJLA. 509 
54 GJ p 781 note 7 

84b Iowa.—Carr v Mahaska County 
Bankers Assn, 269 NW 494, 222 
Iowa 411, 107 A.LJt. 1080 

85. Iowa.—Carr ▼ Mahaska County 
Bankers AsS^n. supra. 

ZCamber of hankeirs* ass oc iat ion of¬ 
fering reward for capture or infor¬ 
mation leadixig to arrest and convic¬ 
tion of robbers of member bank was 
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held liable for payment of reward 
where association was not such legal 
entity as could be sued, whether or 
not association was in existence at 
time of robbery or bank was then a 
member thereof—Carr v Mahaska 
County Bankers Asa n, supra. 

88. Iowa.—Bird v Barrett, 224 NW 
556, 207 Iowa 1158 
The reason for the nOe Is that 
there was no relationship between 
claimants and the committee mem¬ 
bers which could be made the basis 
of a recovery against such members 
—Bird V Barrett, supra. 

87. Pa.—Wilmoth v Hensel, 25 A. 

86. 151 Pa. 206 81 Am.&R. 788 
88: NT—Ooepas Juris quoted in 
Simmons v Bandforce Amusement 
Corporation, 293 NTS 745, 748, 
162 Misc. 491 
54 GJ p 785 note L 
88 CaL—^Ryer v Stockwell, 14 CaL 
134, 73 AmD 684. 

NY C or pu s Juris quoted in Sim¬ 
mons V Bandforce Amusement 
Corporation, 298 NTS. 745, 748, 
162 Misc. 491. 

90 NT—Simmons v Bandforce 
I Amusement Corporation. 293 NTS 

745, 162 Misc. 49L 

91 NT—Oospus Juris quoted in 
Simmons v. Bandforce Amusement 
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Hence, the performance of the terms of an offer 
constitute a good and sufficient consideration for 
the contract on which to base the recovery by 
claimant,but performance of services which one 
IS otherwise bound to do does not operate as such 
a consideration.®* 

§ 14 Manner of Maldng Offer 

In the absence of express statutory requirement, an 
offer of reward may be made orally, and It may be made 
by private contract or by advertisement or other public¬ 
ly proclaimed statement. 

Except where the offer of a reward is expressly 
required by statute to be in wnting,®^ the offer may 
be made orally,®* smce the contract is not one re¬ 
quired to be m writing by the statute of frauds,®® 
but It may be made m writing ®7 An offer of a re¬ 
ward may be made by private contract with a par¬ 
ticular person,®® or by any advertisement or other 
•statement pubhcly proclaimed.®® It may be pub¬ 
lished by being spread on the record of the proper 
court or tnbunal autiionzed to mahe the offer,t 
^r by proclamation,® newspaper publication,® hand¬ 
bills,® arculars,® postal cards,® or telegrams^ 

Offer of reward made by statute or ordinance is 
idiscussed supra §§ 10, 11 


Renewal of offer The silence of the offerer may, 
under some arcumstances, amount to a renewal of 
an offer® 

§ 15. To Whom Offer May Be Made 

An offer of a reward may be made to a particular 
person or class of persons or to the world at large 

An offer of a reward may be directed to a par¬ 
ticular person® or class of persons,i® or to the world 
at large, that is, to any and all persons complymg 
with the terms of the offer 

§ 16 Revocation of Offer 

An offer of reward may be revoked at any time be- 
fore acceptance by performance, either In the manner In 
which It was made, or In some other manner of equiv¬ 
alent publicity 

Since an unaccepted offer of reward confers no 
contractual rights, as discussed infra § 22, the offer 
may be revoked at any time before its acceptance 
by performance^® While personal notice of the 
revocation is not required,^® an offer can only be 
revoked either in the manner in which it was 
xnade,!^ or in some other manner that will give 
the revocation the same publicity as the offer i® 


Corporation, 298 NTS 745, 748. 
162 Misc. 491. 

S4 C.J p 78S note 4 

.ffS. NT—Oorpns dtula quoted in 
Simmons v Randforce Amusement 
Corporation, 298 NTa 746, 748, 
162 Mise. 491. 

^4 C J P 785 note 5 
S8. NT—^Rhelnbauer v BeKrleges, 
67 NTS 2d 211, 188 Misc. 747 
54 C J p 785 note 6 

JBffeot of offerer's agreement with 
daimaaf s eanplosrer 
Facts that company offering re¬ 
ward for information leading to ar¬ 
rest and conviction of perpetrators 
of robbery and murder had previous¬ 
ly made prior agreement with rail¬ 
road company to pay expenses of 
railroad comi>anys police officers in 
working on case, and later made such 
payments, were held not to have de¬ 
prived police officer of such railroad 
famishing the information, of re¬ 
ward, where he knew nothing of 
prior agreement, worked on his own 
time, and It was not shown that com¬ 
pany offering reward had paid rail¬ 
road for any expenses incurred by 
police officer ftAr^ing reward.—Hen- 
nig V Glen Alden COal Co., 178 A. 
809, 117 Pa.8uper 807 

"Bdi Mo.—Cummings v Clinton Coun¬ 
ty, 79 8 W 1127, 181 Mo 162 
54 CLJ p 781 note 8. 

-Mb Pa.—Wnmoth v Hansel, 25 A. 

86, 161 Pa. 200. 81 AimSH. 788 
64 CU p 781 note 8. 


96i Wis—Zwolanek v Baker Mfg 
Co, 187 NW 769, 150 Wis 517, 44 
JaJSLA^ S, 1214, AnmCas 1914A 

793 

54 C.J p 781 note 10 
97 Wia—Zwolanek v Baker Mfg 
Co supra. 

54 CJ p 781 note 11 
Waiting which "gnarantees" pey- 
mant of son offsred by third person 
for an arrest and conviction is in 
effect the offer of a reward by the 
person signing it.—Campbell v Mer¬ 
cer, 88 S B. 871. 108 Ga. 108 
98. TJS—Franklin v Heiser. CC 
NT. 9 FCas.No6,064, 6 Blatchf 
426 

99 Pa.—Corpos ffurls quoted la 
Hileman v Borough of West Blizar 
beth Council, 179 A. 786, 787, 118 
Pa.Super 276 
54 C.J p 781 note 18 

1. Mo—Smith V Temon County, 87 
SW 949, 188 Mo 601, 107 Am.S.R. 
824, 70 L.ILA. 59 

2. Ky—Auditor v Ballard, 9 Bush 
672, 15 Am.R. 728 

64 C J p 781 note 15 
8. NT—Pierson v Morch, 82 NT 
603 

64 aJ p 781 note 16 

C Pa.—Oorpns Juris quoted la HUe- 
maa v Borough of West Bllzabeth 
Council, 179 A. 786, 787, 118 Pa. 
Super 276 
54 CJ p 781 note 17 

5. Ala.—Central etc., Co. v. 
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Cheatham. 4 So 828. 86 Ala. 292, 7 
Am.SR. 48 

HL—Madison ISUrst Nat. Bank v 
Bart, 56 Ill 62 

8. IlL-HSwanton v Ost, 74 lUApp 
281. 

Kan.—State v Woodruff 27 P 842, 
47 Kan. 161 27 Am.S R. 286 

7. Pa.—Cummings v Gann, 52 Pa. 
484. 

& Ky—Neal v Bvana, 6 B^Qp 418 

64 C J p 782 note 28 

9 Ga.—Campbell v Mercer, 88 SJO, 
871, 108 Ga. 108 

64 G.J p 782 note 24. 

10. Wla—Zwolanek v Baker Mfg 
Co, 187 NW 769, 160 Wis 617. 
44 L.RJL.NS. 1214, AnmCas 1914A 
798 

64 C J p 782 note 26. 

11. Maas—^Beaae v Dyer, 9 Allen 
151, 85 AmJD 747 

64 C J p 782 note 26 

18. Iowa.—Carr v County 

Bankers Asa'n, 269 NW 494, 228 
Iowa 411, 107 A.L.R. 1080 

64 CUT p 782 note 28 

18. US—Shuey v U S, CtCL, 92 
US 73, 28 L..Bd. 697 

Tex.—Innve v Balfour, 1 TexJLOv 
Gas. 6 726 

14. Iowa.—Carr ▼ Mahaska County 
Bankers Assn, 269 NW 494, 222 
Iowa 411, 107 A.IiJt. 1080 

54 GJr p 782 note 80 

15. Ind.—Sullivan v Phillips, 98 N 
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Hence, a subsequent offer, in different terms from 
the first, and made in another place, will not revoke 
the one made previously 

Discontinuance of advertisement While some 
authorities have held that the discontinuance of an 
advertisement offenng a reward will itself re¬ 
voke the offer,i7 it is more commonly held that 
such discontinuance is not of itself a revocation 
of the offer ,1® but such an act does prove that 
those who made it no longer hold it forth conspicu¬ 
ously as a continumg offer 

§ 17. -After Perfonnance or Part Per¬ 

formance 

An offer of reward cannot be revoked so as to deprive 
one, acting on it, of compensation earned by perform¬ 
ance or part performance 

An offer of reward cannot be revoked so as to 
depnve a person, who acted on the faith of it, of 
any compensation earned by performance,or 
part performance,^^ of its conations. 

§ 18. Lapse of Offer 

Generally an offer of reward not limited In duration 
by Its own terms must be considered as having been 
withdrawn after a reasonable time 

While It IS generally held that an offer of re¬ 
ward not lumted in its duration by its own terms 
IS not to be understood as intended to be perpet¬ 
ual,®® but, as in the case of other contracts, dis¬ 


cussed in Contracts § 51, must be considered as 
having been withdrawn after a reasonable time 
from Its date,®® it has also been held that an offer 
of reward for discovery and information of per¬ 
petrators of a past offense is not barred lapse 
of time,®* but continues until the statute of limi¬ 
tations shall have run against the crime 2® W hat 
period constitutes a reasonable time necessarily de¬ 
pends largely on the circumstances under which the 
offer was made ®® 

§ 19 Construction of Offer 

General rules of contract construction apply to re¬ 
wards, the legal Import and effect of which are deter¬ 
mined by the terms of the offer 

The general rules govemmg the mterpretation or 
construction of contracts apply to rewards,®^ and, 
smee a contract of reward consists of an offer and 
its acceptance by performance, the legal import and 
effect of the contract must be determined by the 
terms of the offer®® AccordingI>, the offer of 
reward must be fairly,®® liberally,®® and reasona- 
b1>®® construed, accord ng to the intention of the 
offerer,®® as mamfested m the offer itself,®® m 
the light of the surrounding arcumstances ®* Due 
regard must be given to the meaning of the lan¬ 
guage,®® but the offer should not be literally con¬ 
strued®® to the exclusion of the spint,®^ as for ex¬ 
ample, where the offer is of a reward for '‘the 
arrest and conviction” of an offender®® The con- 


E 868, 178 Ind. 164, Ann Cas 1915B 
670 

Iowa.—Carr v Mahaska County 
Bankers Assn, 269 NW 494, 222 
Iowa 411, 107 A.LJL 1080 

le. Mo—Hoggard v Dickerson, 165 
SW 1185, 180 MoApp 70 

17. Tex —^Lauve v Balfour, 1 Tex^A. 

Civ Cas 8 72® 

64 aJ p 782 note 88 [b] 

la Mass —Loring v Boston, 7 Mete. 
409 

Bemoval of poster by which unin¬ 
corporated voluntary bankers* asso¬ 
ciation offered reward for capture or 
information leading to arrest and 
com'lctlon of robbers of member 
bank was held not to revoke offer— 
Carr v Mahaska County Bankers 
Ass'n, 269 NW 494, 222 Iowa 411, 
107 AJUB. 1080 

19. Mass —Iiorlng v Boston, 7 Mete. 
409 

90 Or—Umatilla County v Estes, 
208 P 761 106 Or 248 
Wis.—Zwolanek v Baker Mfg Co, 
187 S.W 769, 150 Wis 517, 44 
Ii.ItA.,NS.. 1214, Ann.Cas.l914A 
798 


91. Ind.—^Bronnenberg v Cobum, 11 
XE. 29 110 Ind. 169 
54 C J p 782 note 86 
29. Mass —^Loring v Boston, 7 
Mete. 409 

23. Mass—^Loring v Boston, supra. 
54CJ p 782 note 89 

24. Conn.—^In re Kelly, 39 Conn. 
159 

25. Conn.—In re Kelly, supra. 

26 Me—Mitchell v Abbott, 29 A. 
1118 86 Me 338 41 Ain.SJEL 559, 
25 L.RJL 503 

54 CJ p 782 note 40 

27 Ky—Alexander’s Adm’r v Ken¬ 
tucky Bankers* Ass'n, 85 S.W2d 
287 237 Ky 232 

54 aJ p 783 note 44. 

28. Pa.—Commercial Bank v Plea¬ 
sants, 6 Whart. 875 

29 IjS.—S aJbadore v Crescent Mut. 

Ins Co., 22 La-Ann. 838 
Pa.—Commercial Bank v. Pleasants. 
6 Whart. 875 

sa Ky—Alexanders Adm*r v Ken¬ 
tucky Bankers’ Assn, 85 SW2d 
287, 237 Ky 282 

XJ—Union County v Hopkins, 123 
i A. 365, 95 NJJEa 444. 
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31. Mo—^Hoggard v Dickerson, 165 
SW* 1135 180 MOA.PP 70 

54 CLT p 788 note 49 

82. Mass —Freeman t Boston, 6 
Mete 56 

Tex.—^Henderson v U S Fidelity, 
etc. Co, CoulApp., 298 SW 404, 
rehearing denied 10 SW2d 534 

33. Mo —Anderson v St. Louts Pub¬ 
lic Schools, 27 SW 610, 122 Mo 
61, 26 URJL 707 

54 aJ p 788 note 51. 

3^ Or—Umatilla County v. Estes 
208 P 761, 106 Or 248 

Pa.—Commercial Bank v Pleasants, 
6 Whart. 875 

85. Ark.—^Boyce v Goodwin, 250 6. 
W 528, 158 Ark. 475 

54 C.J p 783 note 58 

38. Ky—Alexander’s Adm’r v Ken¬ 
tucky Bankers* Ass’n, 85 SW2d 
287, 287 Ky 232. 

54 C J p 783 note 54. 

37 Tenn —Stair v Heaka Amone 
Cong, 159 SW 840 128 Tenn. 190 

Tex.—Henderson v U S Fidelity. 

I etc., Co., ComApp., 298 SW 404, 
rehearing denied 10 SW2d 534 


38. Ky—Alexander’s Adm’r v. Ken- 
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strnction which tends to vahdate an offer will pre¬ 
vail over one tending to destn^ it** 

I 20 Past or Future Offenses 

The question whether a reward for arrest and con¬ 
viction of a criminal applies to past or future offCnses 
or both depends on the construction of the offer 

The question "whether a reward for the arrest 
and conviction of a cnnunal applies to past or fu¬ 
ture offenses or to both is a question dependent 
on the construction of the offer Where the terms 
of the offer are general, the offer may apply equal¬ 
ly to offenses committed either before or after the 
date of the offer 

§ 21. —— Statutory Rewards 

Statutes offering rewards are ordinarily liberally con- 
atrued so as to affsctuate their purpose. 

Statutes offenng rewards are ordinarily liberal¬ 
ly construed^^ so as to effectuate their purpose^* 
However, a reward for the arrest and conviction 
of a horse thief has been held not to include a mule 
thief Unless a contrary intent is apparent, a 
statute offenng a reward will not be construed to 
include a statutory offense subsequently created,^’ 
nor will an award offered by a state legislature be 
construed to include an offense under a statute of 
the Umted States Where an injury is inflicted 

one county and death occurs in another, the re¬ 
ward is payable by the county where the fatal in¬ 
jury was mflicted under a statute providing for 
the pa>Tnent of a reward, by the county m which 
the homicide occurred, for the arrest of one who 


has lolled another and Is fleeing or attemptmg to 
flee.« 

§ 22. Acceptance of Offer 

It is necessary. In order to constitute a contract for 
reward, that the offer be accepted, by voluntary action 
on the offer and compllanee with its terma and condl- 
tiona. 

In accordance with the general rule of contracts 
that before an offer can become a bmding promise 
and result m a contract it must be accepted, an ac¬ 
ceptance of the offer of reivard,^^ including its 
terms and conditions,^^ is necessary to constitute a 
contract for reward. 

What constitutes acceptance Acting on the of¬ 
fer and complymg with its terms and conditions will 
operate as an acceptance,provided the comph- 
ance is voluntary and an acceptance of the 
terms of an offer of reward by any person who com¬ 
plies therewith by performmg the service creates 
a complete and valid contract^^ 

Notice of acceptance It is not necessary that the 
person performing the services for which a re¬ 
ward IS offered generally should give notice that 
he accepts the offer,since m such case the persoi 
making the offer impliedly dispenses with actual 
notice,and the doing of the act completes the 

contractus 

Tune of acceptance Acceptance of an offer of 
reward by performmg or commenang to perform 
the service requested must be withm a reasonable 
time, unless the time is linuted m the offer itself ss 


tucky Bankers’ Ass’n, 85 S.W2d 
287, 287 Ky 232 
54 CJr p 788 note 56 
What constitutes ’’arrest and convic¬ 
tion ’ see infra 8 29 

as Mo—Hosrsard v Dickerson, 165 
SW 1185, 180 Mo»app 70 
60. La.—Salbadore v Crescent Mut 
Ins Co., 23 La.Ann. 338. 

34 CJT p 783 note 58 
-da. Ala.—Central R etc., Co v 
Cheatham, 4 So 838, 85 Ala. 292, 
7 AulSR. 48 

4a. NJ—Union County v Hopkins, 
128 A. 865 95 N.J.E<1. 444. 

54 C.J p 788 note 60 
Azrsst of fleelasr murderer 

(1) Statute with respect to reward 
to person arresting fleelnff homicide 
must be liberally construed in favor 
of person making arrest.—^Bz parte 
Wrley, 189 So 899, 162 Miss. 456— 
54 CJ p 788 note 60 £bj 

(2) Claim of fleeing homicide that 
flight was for purpose other than to 
avoid arrest would not defeat claim 
for reward under statute, since, 
where there Is killing followed by 
flight of the homicide, conduaive 


presumption under statute is that 
flight was for purpose of avoiding 
arrest—Ez parte Fairley, supra. 

43. Pa.—Commonwealth v Heist 21 
PaDlst 985—Commonwealth v 
Sherk, 18 Pa.Dist 714 

44. Minn.—State v Ost 152 NW 
866, 129 MinzL 520 

Pa—Commonwealth v Davidson, 4 
PaDist 172 

54 CJ p 784 note 62 [aj 
48. Pa—Commonwealth v Smith, 16 
PaDist 765, 83 PaCo 867 
54 C.J p 784 note 68 

46. Nev—Slas v Hallock, 14 Nev 
832 

54 C.J p 784 note 64. 

47 Mi as.—Newton County v Wells, 
6 So 614, 67 Misa 151. 

43. Ala—Mosely v Kennedy, 17 So 
2d 586, 845 Ala 448 
N’T—Reynolds v Bagle Pencil Co, 
85 NB.2d 85, 285 NT 448, reargu¬ 
ment denied 85 NB.2d 944, 286 
NT 607 

54 C J p 785 note 8. 

49 Pa—Smith v Lancaster County, 
29 PaDist 902 

372 


5a Kan.—Elkina v Wyandotte Coun¬ 
ty, 120 P 542, 86 Kan. 805. 46 L.R. 
A..NS 662 
64 CJ* p 786 note 10 
51. NT —Sheldon v Gteorge, 116 
NTS 969, 182 AppDiv 470 
54 C J p 786 note IL 
Motive of claimant in performing act 
for which reward is offered see 
infra 5 82 

82. Or—Umatilla County ▼. Estes* 
208 P 761, 104 Or 248 
64 C J p 789 note 84 
6a Wls—^Zwolanek v Baker Mfg 
Cb, 187 NW 769, 150 Wls 617, 44 
L.R.A.,N.S., 1214, AnaCas 1914A 

798 

54 G J p 786 note 18 
54i Wla—Zwolanek ▼ Baker Mfg; 
Co, 187 NW 769, 150 Wls 617, 
44 LJELA.,NS.. 1214, AnaCas 1914A 
798 

54 CJ p 785 note 14. 

5a Wla—ZwOlanek r Baker Mfg 
Co, supra 
54 OJ p 785 note 16. 

5a Ma—Mitchell v Abbott 29 A. 
1118, 86 Me 888, U AzaSJt 449. 
25 LuRJL 608. 
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§ 23 Necessity and EfEect 

In order to make a binding and enforceable contracts 
the offer of reward must be complied with by the doing 
of an act or the rendering of services In accordance with 
the terms of the offer, before It lapses or is revoked 

In order to make an offer of rei\ard a binding 
and enforceable contract, the offer must be com- 
phed with by the doing of an act or the rendering 
of services in accordance with the terms of the 
offer, before it lapses or is revoked ,5? and the 
offer, and the acceptance by such performance, 
l>ecome a valid contract®* An offer to give the 
winner of a contest an automobile, uhen accepted 
and acted on, is not the equivalent of a contract of 
sale, or an agreement to deliver an} particular \e- 
hicle, but IS at most only an executory agreement 
or promise to make a delivery in the future of some 
car correspondmg to the published description, and 
will not support an action for replevin.®* 

§ 24 Time of Performance 

An offer of reward, even though not designating any 
time for performance, must be accepted by performance 
within a reasonable time. Acta done or Information fur¬ 
nished prior to an offer cannot constitute performance. 

Even though an offer of reward does not desig¬ 
nate any time within which the services are to be 
rendered, it must be accepted by such performance 
withm a reasonable time according to the nature of 
the subject matter.®* While acts done or mforma- 
tion given prior to an offer of reward cannot con- 


I stitute performance,®^ a performance begun before 
j the offer is made does entitle the person to the 
' reward -when it is completed afterward.®* 

I 

I 

I § 25 What Constitutes Performance 

i 

A reward can be claimed only by one who has eom- 
' piled with the conditions of the offer, according to Its 
, true construction, and who Is the efllclent and moving 
causa of such performance, but substantial compliance 
* is generally sufficient. 

Since the person making the offer of reward has 
the right to prescnbe the conditions under which 
he will be liable, as (Lscussed, supra § 6, the rewrard 
can be claimed only by one who, according to the 
true construction of the offer, has complied with 
i these conditions,®* and who is the effiaent®® and 
J movmg®® cause of the performance of the serv¬ 
ices. The fact that the offerer renders assistance 
to claimant in earning the reward does not preclude 
Its recovery®® Performance may be by a third 
person, acting in or for claimant’s mterest, such 
as his agent or servant®^ 

Substantial compliance with the terms of the of¬ 
fer is generally sufficient,®® and literal performance 
is not necessary®* Howe\er, at least a substantial 
compliance wuth the conditions of the offer must 
be shown to authorize a recovery 

Determination of sufficiency by offerer Where 
an offerer, having the right to attach any con¬ 
ditions he sees fit, provides that he,^i or other pcr- 


Hass.—Ijoring v Boston, 7 Mete. 409 
lApse of offer see supra S 18. 

Time of performance see Infra 9 24 
67 Wls ^^wolanek v Baker, 137 
BfW 769, 150 7718 517, 44 luRJL, 
NSL, 1214, Ann.Cas.l914A 798 
54 GJ* p 790 note 85 

58. Ind.—Vigo Agricultoral Soc. v 
Brumliel. 1 NEL 882, 102 Ind. 146, 
62 AmJL 657 

54 GJT p 799 note 7a 

59. Tex.—Crim ▼ liukenblU, Civ 
Ajpp., 21 SW2d 88 

tOOm Pa.—Schaab v Lancaster, 26 A. 

1067, 166 Pa. 862, 21 LJUL 69L 
54 C,S p 790 note 86 
Lapse of offer see supra f 18 
«6L N J —Union County v Hopkins* 
128 A. 865, 95 NJJBki 444. 

64 GU p 790 note 87 
Necessity of knowledge of otter see 
infra 9 82 

•48. Mo—Hoggard r. Dickerson, 166 
SW 1186, 180 MoJlpp 70 
mentidcatioa of assanant after otter 
iWhere defendant published In 
newspapers on July 18 an offer of 
reward ifar Information leading to 


arrest and conviction of persons re¬ 
sponsible for assault on defendemts 
employees^ Including plaintiff, on 
July 8, and plaintiff's act on July 18, 
with knowledge of offer. In identify¬ 
ing assailant and in communicating 
Information to police with intention 
of earning reward caused assailant’s 
arrest and conviction, plaintiff could 
recover reward, notwithstanding on 
July 8, plaintiff had given police a 
general description of assailant.— 
Resrnolds v B^Ie Pencil Co, 38 M 
YS2d 101, 260 AppDiv 482, re¬ 
versed on other grounds 86 NB.2d 
35, 285 NT 448 reargument denied 
85 NJS.2d 944, 286 NT 607 

63. Ey—MUes v Booth, 152 SWM 
577, 287 Ey 246 
54 CLJ p 790 note 90. 

OdttdltloBS hold not ooanpUed with 
Posse even if responsible for kill¬ 
ing. while fleeing, of person who had 
attempted to hold up hank but who 
had fled without taking any bank 
property, was not entitled to re¬ 
ward offered for killing of hank rob¬ 
ber in act of robbing bank or while 
fleeing after having robbed bank with 
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property of bank.—^Tater v Texas 

Bankers* Ass n, Tex.ClvA.pp., 80 S W 

2d 469 

64. Tenn.—Stair v Eeska Amone 
Cong, 159 S W 840. 128 Tenn. 190 

54 CLJ p 790 note 9L 

65. Tex.—Tobin v McOomb, Civ 
App. 156 S W 287 

54 CJ* p 790 note 92 

6& NT—BagnaJl v Barnard, IS 
N.TS 151, 59 Hun 161. 

54 C.J p 790 note 93 

67. Ala.—Ctotpus Juris quoted in 
Mosely v Eennedy, 17 So 2d 586 
587 245 Ala. 448 

64 C J p 790 note 94 

68. Ey—Miles v Booth, 152 SW 
2d 577, 287 Ey 246 

54 C.J p 791 note 2 

69. Mich.—^Bloomfield v Mkloney, 
142 NW 786, 176 Mich. 648, Ann. 
Cas 1915B 662 

54 C J p 791 note 8. 

70. Ey—MUes v Booth, 152 8W2d 
577, 287 Ey 246 

54 CJr p 791 note 4. 

71. Wash.—Davidson v Times Print- 
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8008,^2 8 ha 11 be the fins! 3iLdge8 of disputes ansmg 
over the reward, their decision, m the absence of 
fraud, IS conclusive. 

Waiver As in the case of any other contract, 
nonperformance of certain terms of the offer may 
be excused by waiver'^® after which the offerer 
cannot defeat recovery on the ground that such 
terms were not complied with 

Earning statutory reward Where a reward is 
offered by statute, the question whether a claim¬ 
ant is entitled thereto must be determined by a 
construction of the terms of the particular statute 
mvolved, since he is entitled to the reward on ful¬ 
filment of the conditions imposed by the statute,^® 
and not otherwise but substantial performance 
has been held suffiaent,^? and claimant is not re¬ 
quired to go further than such conditions Un¬ 
der a statute authorizing the pa>ment of a reward 
only on allowance by the board of supervisors and 
the arcuit court, a claim for a reward stands al¬ 
lowed by the board of supervisors, as the statute 
reqmres, either when the board directly allows it or 
when its action disallowing it is reversed by the 
circuit court on appeal Such statute does not re¬ 
quire the county to be made a party to the pro¬ 
ceeding m the arcuit court, the cotmty being re¬ 
quired to act for Itself when the claim is presented 
to the board of supervisors after allowance by the 


court®® 

§ 26 -Information Furnished 

Where the reward Is offered for Information leadino 
to arrest and convletlon or return of property or for 
some other purpose, the person who merely gives the in¬ 
formation which Is the effective or proximate means of 
securing the desired result Is entitled to the reward 

Where the reward is offered for information 
leading to an arrest and conviction, or return of 
property, or location of a missing person, or for 
other purposes, that person is entitied to it who 
just gives the mformation®! which is the effective®® 
or proximate®® means of securing the desired ar¬ 
rest®* and conviction,®® or recovery of properly,®® 
or location of the missmg person ,®7 and this is 
true, even though he does nothing else except di¬ 
vulge such mformation,®® and the physical capture, 
in the case of arrest or apprehension, is made by 
others ®® Informant need not act as prosecutor 
to entitle him to the reward,®® nor is it necessary 
that he should be a witness at the trial of the of¬ 
fender ®i 

Timeliness of furnishing information The m- 
formation furnished by a person under an offer 
of reward for mformation must be timely,®® and 
it comes too late when given or acted on after the 
criminal has surrendered®® or has been arrested,®* 
or vrhen the information was already known when 


Inff Co.. 116 P 18, 68 WaAh. 577, 84 
Ii.R.A..NS. 1164 

72. XT—Smith v American Auto 
Assoc., 125 XYS 804, 69 Ilisc. 60 

73. US—Union Pac. R. Co v Be- 
lek. DCXeb, 211 F 689 

54 C J p 791 note 99 

74. Okl dinners* Wholesale Grocery 
Co V Jenninss, 224 P 192, 98 Ohl 
82 

76. Ala.—Drew v Ricks, 17 Ala. 
25 

78. 3Iia&—^Itawamba County v 
Candler 62 Miss 198 

Xeb—^Anderson v Pierce County, 58 
XW 955, 40 Xeb 481 

77. Xev^mith v State 151 P 
512, 88 Xev 477, Ii.R.A1916A 1276 

78: Ala.—Drew v Ricks, 17 Ala. 25 

54 C.J p 791 note 9 

79 Miss.—Ez parte Webb, 49 So 
567, 96 Miss 8, overruUnsr Tate 
County V Moore, 89 So 781, 87 
Miss 246 

80. Miss.—parte Webb, 49 So 
567, 96 Miss 8, overruUna War¬ 
ren County V lAnler, 40 So 429, 
87 Miss. 606 

81 Pa.—^Hennig v Glen Alden Coal 
Ca, 178 A 809 117 Pa.Super 807 

54 GJ* p 791 notes 13, 14. 

88. Mo —^Bennett v Gerk, 61 S W 2d 


241, 280 MoApp 601, certiorari 
Quashed State ex rel Bennett v 
Becker, 76 SW2d 868, 885 Mo 
1177 

Va—Hilliard v Board of Supers of 
Spotsylvania County, 195 S EL 481, 
170 Va 78 

WVa—^Braxton County Court v 
Smith, 158 8 El 877, 110 WVa 892 

54 C J p 791 note 15 

83. Mich.—Genesee Coimty v Pall- 
thorpe, 224 XW 418, 246 Mich. 
856—Bloomfield v Maloney, 142 
XW 785, 176 mch. 548, AnmCas 
1915B 662 

54 C J p 792 note 16 

8a Pa.—Hennig ▼ Glen Alden Coal 
Co. 178 A 809, 117 PaSuper 307 

Va—Hilliard v Board of Sup'rs of 
Spotsylvania County, 195 SEL 481, 
170 Va 78 

54 C.J p 792 note 17. 

86. Mich.—-Xill V Pioneer Reserve 
Mut. Fire Ina Co, 249 XW 888, 
264 Mich. 355 

Pa—Hennlg v Glen Alden Coal Co., 
178 A 809, 117 PaSuper 807 

Va—^Hilliard v Board of Sup'rs of 
Spotsylvania County, 195 S.EI 481, 
170 Va 78 

54 C J p 792 note 18 

83. HL—Higgins v Lessig, 49 HI 
App 459 

54 C J p 792 note 19 
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87, Va—Johnson v Perkins, 186 S 
E 60 166 Va 654 

88. Mass—Kaplan v Suker, 150 N 
E. 9, 254 Mass 180 48 AL. R 1142 

89 Pa—Corpus Juris cited in Hen- 
nig V Glen Alden Coal Co., 178 
A 809, 811, 117 PaSuper 807 
54 C.J p 792 note 21. 

9a US—U S V 100 Barrels Dis¬ 
tilled Spirits, DC Mass, 27 FGaa 
Xo 15,946, 1 Lowell 244 

91. U S —U S V 100 Barrels Dis¬ 
tilled Spirits, supra 
Masa—Besse v Dyer, 9 AUen 151, 
85 Am.D 747 

90. HI—Higgins V Lessig, 49 HL 
App 459 

93. Ran.—Taft v Hyatt, 180 P 218, 
181 P 561, 106 Kan. 86 
! 54 G.J p 792 note 28 

9A XT—Rogers v McCoach, 120 
XTS 686, 66 Misc. 85 
54 C J p 792 note 24 
Offer stating ^ arrest yet xuads^ 
Under county's offer to pay reward 
to any person arresting or giving 
Infoimatlon leading to arrest 
conviction of guilty person, state¬ 
ment in offer that **a8 yet no arrest 
has been made" reQulred that in¬ 
formation be famished before arrest 
of guilty person.—HUliard v. Board 
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informant gave 

Adequacy of information The information must 
also be adequate,®® and it will be inadequate when 
It does not lead to the desired result,®^ such as the 
recovery of property,®® or an arrest®® and convic- 
tion,i or when it is msufficient on w-hich to found 
a complaint® 

Furnishing part of information required WTiile 
it has been held that an informer furnishing part 
of the information is entitled to a reward for an 
arrest and conviction,® or to participation therein,* 
where his information proximately® contributes,® 
or is necessaiy,^ to a conviction, it has also been 
held that information leading to a conviction after 
an arrest has been made is not a compliance with 
an offer of reward for information leadmg to 
arrest and conviction,® even though sudi mfonna- 
tion is valuable,® or even essential,^® to convic¬ 
tion It has been held that givmg information of 
the idenbty of offenders does not of itself entitle 
the mformer to such a reward.^^ 

Conviction unnecessary When the reward of¬ 


fered is for the detection or discovery of an of¬ 
fender, his coninction is not necessary,^® and it is 
suflScient if there is a disco\eryi® or an arrest®* 

To whom given The informabon may be given 
either to the offerer®® or to a person in authority,®® 
but the giving of information by one claimant to 
another is not suflScient®^ 

§ 27. -Arrest of Person 

It It the general, although not universal, rule that 
a reward offered for the apprehension or arrest of a 
criminal Is earned by that person who Is the active 
and efficient cause in securing the arrest, as by furnish¬ 
ing information leading directly to the arrest or by caus¬ 
ing the arrest to be made by another. 

Where a revrard is offered for the apprehension®® 
or arrest®® of a crimmal, that person is generally 
held entitled to the reward who is the active and 
eflBcient cause in securing the arrest,®® and hence 
may be one who furnishes mformation leading di- 
rectl> to the arrest®® or causes the arrest to be 
made by an officer,®® or by his own agent,®® or oth¬ 
er person,®* a personal arrest by claimant not be- 
mg necessary ®® However, it has been held m 


ot Sup'rs of Spotsylvania Ck>unty, 
196 S B. 481, 170 Ya. 78 
SB. Ill.—Higgins v Lesslg, 49 HI 
App 459 

dalmaat must give •HLemV* sffsotlvs 

3Co —^Bennett v Cork. 61 S W 2d 241 
280 MoJlpp 601, certiorari quashed 
State ex rel Bennett v Becker, 76 
SW2d 868 885 Mo 1177 
Ya.—Hilliard v Board of Sup'rs of 
Spotsylvania County. 195 S.S. 481, 
176 Va 78 

WVa.—Braxton County Court v 
Smith, 168 SJB. 877, 110 WYa. 892 
SB. Tex.—Tobin v McComb, Civ 
App 156 SW 287 
B4 0J p 792 note 26 

HT—Atwood V Armstrong, 92 
NTS 696, 102 AppDlv 601 
ge: NY—Holland v Lounds, 61 N 
Y 604, 10 AmR. 654. 

99* NY—Atwood V Armstrong, 92 
NYS 696, 168 AppDiv 601. 

64 CJT p 792 note 29 
Xi HI —IBUncald Trust, etc.. Bank v 
Hawkins, 284 CLApp 64. 

9. HI—^Sncald Trust etc.. Bank v 
Hawkins, supra. 

9. Conn.—In re Kelly, 89 Conn. 159 
Mich.—Genesee Coun^ v Fallthorpe, 
284 NW 416, 246 Mich. 856 

^ !Ky—Benton v Kentucky Bank¬ 
ers* Assoc., 297 BW 858, 211 Ky 
654. 

Mich.—Genesee County v Pallthorpe, 
224 NW 418, 246 Mich. 856 
Payment and apportionment of re¬ 
wards see infra 19 88-40 


5. Mich.—Genesee County v. Pail- 
thorpe supra. 

6. Ky—Benton v Kentucky Bank¬ 
ers Assoc., 277 SW 858, 211 Ky 
664. 

Mich.—Genesee County v Fallthorpe, 
224 NW 418, 246 Mich. 856 

7. Conn.—^In re Kelly, 89 Conn. 159 

8. Ya.—Hilliard v Board of Sup'rs 
of Spotsylvania County, 195 SE. 
481, 170 Va. 73 

9« Ya.—^BUlliard v Board of Suprs 
of Spotsylvania County, supra. 
lOu Ya.—Hilliard v Board of Sup'rs 
of Spotsylvania County, supra. 

11. HI.—Kincaid Trust etc.. Bank 

V Hawkins, 284 HlApp 64 

18. NM.—Cunningham v Flske, 88 
P 789, 13 NM. 881. 

54C J p 792 note 40 
18. NM.—Cunningham v Flske, sn- 
pra. 

lA NY—Brennan v Halt 1 Hilt 
151. 

IS. NJ—TTnion County v Hopkins, 
123 A. 365 95 NJEq 444 
18. NJ—Union County v Hopkins, 
128 A. 866, 95 Njr.Bq 444 
17 NJ—Union County v Hopkins, 
supra. 

18. Neb —Omaha Printing Co v 
Ma6k, 264 NW 678, 180 Neb 287 
Pa.—Ckopus Jnzis quoted ix Eflleman 

V Borough of West Elizabeth 
CouncU. 179 A. 786. 787, 118 Pa. 
Super 275 

54 CJ p 798 note 60 

19 Pa.—Corpus JUzls quoted iu 

375 


Hileman v Borough of West Eliza¬ 
beth Council 179 A. 786, 787, 118 
Pa.Super 275 
54 CJ p 798 note 61. 

90 Pa.—Hennig v Glen Alden Coal 
Co 178 A. 309, 117 PaSuper 807 

91 Pa.—Corpus Juris quoted iu 
Hileman v Borough of West Eliza¬ 
beth Council 179 A. 786, 787. 118 
Pa.Super 275 

54 C J p 793 note 52 
Entitled to part of reward 
Person who on learning of reward 
for apprehension of murderer, trav¬ 
eled in automobile, recognized sus¬ 
pect on highway, and at next Ailing 
station telephoned marshal that sus¬ 
pect was in neighborhood, which ad¬ 
vice was acted on by marshal, was 
held entitled to part of reward — 
Omaha Printing Co v Mack, 264 N 
W 678, 180 Neb 237 
99. Pa.—Corpus Juris quoted in 
Hileman v Borough of West Eliza¬ 
beth Council 179 A. 786, 787, 118 
Pa.Super 275 
54 C.J p 798 note 58 

93. Pa.—Corpus Juris quoted in 
Hileman v Borough of West Eliza¬ 
beth Council, 179 A. 786 787, 118 
Pa.Super 275 

54 CJ p 798 note 54. 

94. Mo —Cummings v Clinton Coun¬ 
ty, 79 SW 1127, 181 Mo 162. 

Pa.—Corpus Juris quoted in Hileman 
V Borough of West Elizabeth 
Council, 179 A. 786, 787, 118 Pa. 
Super 275 

95 Pa.—Corpus Joris quoted i» 
I Hileman v Borough of West Eliza- 
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some cases that the givingf of infomation which 
leads to an arrest actually made by others is not 
a performance of an offer of a reward for an ar- 
rest,^^ and that the reward belongs to those who 
assume the personal danger and responsibility,^^ 
either by actually making the arrest^* or by caus¬ 
ing It to be made by another One who merely 
accompames the real captor is not entitled to any 
part of the reward^o unless such captor is disqual¬ 
ified to daim It,81 in which case those who most 
effectively aided m causing the arrest may recover 

it82 

Person arrested The arrest must be of such per¬ 
son as is described in the offer ,88 and this rule 
has been applied to rewards for fugitives from 
justice,** murderers fleeing or attempting to flee,** 
horse thieves,** and other persons *7 

Legality of arrest The arrest must be legal ** 
Hence, those making an illegal arrest,** as where 
they arrest a person ivho is entitled to his liberty,** 
or one against whom there exists no reasonable 
grounds of suspicion,*^ cannot recover the reward 
for the reason that an agreement for such an arrest 
IS contrary to pubhc policy** and unenforceable ** 

Necessity of conviction, duty of claimant Not¬ 
withstanding the offer of reward purports to be for 
the arrest and conviction of an offender, a person 
claiming the reward has no duty restmg on him of 


convicting the person arrested, where such offer 
IS made under statutes only authonzmg the offer¬ 
ing of a reward for the arrest and apprehension,** 
or the detection and apprehension,** of an offender 
However, under provisions of authonzmg statutes 
to that effect, the reward for the arrest or appre¬ 
hension of a cnminal cannot be paid until after 
his conviction ** 

Voluntary surrender If the offender voluntan- 
ly surrenders himself*^ or is on the way to sur¬ 
render** the rewrard is not earned, either by his 
captors*® or those arranging for his arrest*®' 
However, those taking accused mto custody are 
entitled to the reward, where, without fraud or col¬ 
lusion, they persuade him to surrender,*^ or where, 
because of injunes, the fiigitive abandons the idea 
of escape and asks to be returned,** and the act 
of accused in subnuttmg himself, on release from 
the pnson of a sister state, to the custody of a 
shenif who was acting under the authority of a 
reqmsition, has been held to constitute an "arrest” 
within the offer of reward.** 

§ 28 — Arrest and DeKvery of Person 

The claimant of a reward for the capture or arrest 
of an offender and his delivery ordinarily must show 
both a capture and a delivery 

Where the reward is offered for the capture 
or arrest of an offender and his dehvery, claim- 


beth Council. 179 A. 789. 787, 118 
Pa.Super 275 
54 aj p 793 note 56 
2S. Ind—E\ernian v Hvman, 28 N 
S. 1022 26 lndA.pp 165 
54 C J p 793 note 57 
Performance of offer of reward for 
captore or arrest and deUvery of 
person see infra 6 28 

87. ITS—^ACcClaashry v "Kins, Ark.. 
147 F 468, 79 CCA. 91 7 liJEtA., 
XS. 316 8 Ann.Cas 856 

54 CJ p 793 note 58 

88. tJS—aicClausbry v Kins, su¬ 
pra. 

54 CJ p 793 note 59 

89. TLS—McClansbiy v Kins, su¬ 
pra. 

54 CJ p 798 note 60 
30i Ark.—Stroud v Garrison. 24 
Ark. 63 

Ky—Jobnaon v Commonwealth, 76 
&Vr 832. 26 KyL. 986 
81. U.S—Union Pac. R Co ▼ Be- 
DCXeb, 211 Fed. 699 
88. US—Union Pan. R. Ca v Be- 
lek, supra. 

Payment and apportionment of re¬ 
ward in general see infra 9 88. 

83. Ark.—Amis v Conner, 49 Azk. 
837 

54 CJ p 793 note 64. 


3A Mb—State v Auditor. 61 Mo 
268 

54 CJ p 798 note 65 

35. Miss—parte Aostln. 98 So 
869, 129 Miss. 869 

54 C J p 793 note 66 

36 Minn.—State v Ost, 152 NW 
866. 129 Minn. 520 

87 Ark.—Annls v Conner, 48 Ark. 
837 

54 CJ p 794 note 68 

88. Ky—Marking v Needy, 8 Bush 
22 

54 CJ p 794 note 69 

39 Tex.—Henderson ▼ U R Fidel¬ 
ity, etc., Co, ConsuApp., 298 8W 
404 

54 CJ p 794note 72 

40l Ky—^Marking v Needy, 8 Bush 
22 

Tex.—^Morris v K&sllng 15 SW 226, 
79 Tex. 141. 11 LuR.A. 398 

41. Ky—Marking v Needy, 8 Bush 
22 

48. Ky— M a rki n g v. Needy, 8 Bush 
22 

Tex.—Morris v Kasllng, 15 SW. 226, 
79 Tex. 141, 11 LuRJL 898 

48. Ky—Marking v Needy, 8 Bush 

22 . 


44. Mo—Smith ▼ Vernon Connty, 
87 SW 949, 188 Mo 501, 107 Am. 
S R. 824, 70 L..R.A. 59 

Performance of offer of reward for 
arrest and conviction of person 
generally see infira S 89 

45. NJ—Union County v Hopkins,. 
128 A. 865, 95 NJBq 444. 

46. Mo—Smith V Vernon County, 
87 SW 949 188 Mo 501. 

64 CJ p 794 note 78 

47. NC—Currie t. Swindall,. 88 N. 
C 861. 

48. Miss—Sunflower County v. 
Wright. 72 So 226, 111 Miss 790— 
Oktibbeha County v Cottrell, 12 
So 156, 70 Miss 117 

49 Miss—Sunflower County v. 

Wright, 72 So 226, 111 Miss. 790 
54 CJ p 794 note 82 

sa Kan.—Taft v Hyatt; 180 P 218, 
105 Kan. 86 

61. Ky—Hogg V Commonwealth, 11 
KyOp 870 

5R Ky—Mudd V Woodside^ 124 S 
W 821, 186 Ky 296 

53. Ky—Kentucky Bankers Ass'n v. 
Casaady, 94 SW2d $28, 264 Ky 
2K1 
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ant must show both a capture and a delivery by 
him,®* but delivery is excused if, after capture, xt 
IS prevented by lawful authority®® or by the death 
of the person arrested.®® The delnery may be 
to an agent,®7 to an officer in another state,®® or, 
mdeed, to an officer present at the time of the ar¬ 
rest®® 

§ 29. — Arrest and Conviction of Person 

Generally, where a reward is offered for the arrest 
and conviction of an offender, the claimant must have 
caused both the arrest and the subsequent conviction, 
but authbrities differ as to whether merely furnishing 
Information can entitle the claimant to the reward 

Except m so far as the rule may be affected by 
the fact that the statutes authorize an offer of re¬ 
ward only for the arrest or apprehension of an 
offender, as discussed supra § 27, the rule is well 
settled®^* that where the reward is offered for the 
arrest and conviction of an offender the terms are 
construed copulatively,®^ and the claimant must 
show that he caused both the arrest and the subse¬ 
quent conviction,®® since both are conditions pre¬ 
cedent to his recovery®® Moreover, such an of¬ 
fer must be enforced as an entirety, or not at all,®* 
and the reward cannot be apportioned between what 


IS due for the arrest and what due for ffie con¬ 
viction.®® However, the reward may be recovered 
if a comiction is prevented by the offerer®® or by 
lawful authonty,®^ but the failure of prosecuting 
officers to charge accused with the crime named in 
the offer does not entitle a claimant to such re¬ 
ward.®® Likewise, if the offenders are killed re- 
sistmg arrest, a reward for their arrest and con¬ 
viction is recoverable>®® but, on the other hand, 
if a conviction is prevented by the suicide of the 
offender, the reward cannot be recovered.^® 

Furnish Mg mfortnatton The authorities are not 
in accord on the performance required of the 
claimant to a reurard for an arrest and conviction.^^ 
One Ime of decisions reasons that since such an 
offer IS not to be hterally construed, as discussed 
supra §§ 19-21, there is a compliance,^® or a sub¬ 
stantial compliance,^® by one who gives, to the 
proper person interested,^* mformation which leads 
to the arrest and subsequent conviction of the of¬ 
fender, although he neither makes the arrest him¬ 
self^® nor testifies at the trial ^® Other cases fol¬ 
low a rule to the contrary, to the effect that the 
mere furmshmg of information leading to an ar¬ 
rest and convection does not entitle one to a re- 


CMb Pa.—Juniata County v McDon¬ 
ald. 16 A. 696. m Pa. 116 
54 CJ p 794 note 86 
Peraon supplylnp infonnatlioa 
One who merely advised a man 
against flight after he killed his wife 
and had third person telephone sher¬ 
iff that killer was at informer's 
home, where killer subsequently sur¬ 
rendered to sheriff^ made no arrest 
and hence was not entitled to statu¬ 
tory reward for arresting and deliv¬ 
ering up for trial a fleeing killer, 
since the statute authorizing reward 
for arresting and delivering up for 
trial a fleeing killer does not extend 
to mere informers—Six parte Davis, 
44 So 2d 526. 208 Miss. 792 

68. Kan.—Stone v Dysert 20 Ksol 
128 

Ky—Stephens v Brooka» 2 Bush 187 

se. Ky—^Mosley v Stone. 56 SW 
965, 108 Ky 492. 22 KyL. 178 

57 Ga.—Hewitt v Lamb, 61 SJB. 
716, 180 Oa. 709, 14 Ann.Cas. 800 

54 OJ p 794 note 87. 

58. Mias.—Harrison County v Hurst, 
70 So. 889, 110 Miss. 716 

58 Miss.—Harrison County v Hurst, 
supra. 

SOk Wash.—Garyl v Stats^ 286 P 
792. 186 Wash. 1. 

51. Wa8h.-i-CaTyl v State, supra. 

58. Ark.—Bushmlaer v Special Pro¬ 
tective Rewards Committee of Ar¬ 


kansas Bankers' Ass'n, 47 SW2d 
1080 185 Ark. 440 

Va.—Corpus Juris dtsd la Hilliard 
V Board of Sup rs of Spotsylvania 
County, 196 SE. 481. 484, 170 Va. 
78 

54 CJ p 795 note 94. 

Aoonsed already arrested 
Fact that Jailer told beuik robber 
who was already under arrest and 
irho had been indicted for bank rob¬ 
bery that bank robber's brother had 
confessed to Jailer that brother par¬ 
ticipated in hank robbery, and bank 
robber thereafter pleaded guilty as 
his three confederates had done, to 
robbing bank, did not entitle Jailer to 
reward offered by bankers' associa¬ 
tion for the ''arrest and conviction*' 
of each person robbing a bank.— 
Miles V Booth, 152 S.W2d 677, 287 
Ky 246 

68. IlL—Williams v West Chicago 
St. R. Co., 61 456 191 HL 

610 { 
64 C.J p 795 note 95 

64i HI—Williams v West Chicago 
St. R. Co., supra—Hogan v Stoph- 
let 68 NK. 604, 179 HI. 150. 158, 
44 L.RJL 809 

65. HL—Williams v West Chicago 
R. Co, 61 NSL 456, 191 HL 610. 

54 eXJ p 795 note 97 

66. Ky—Louisville, eto^ R. Ca v 
Goodnight. 10 Bush 552, 19 Am.R. 

, 80 


Wash.—Caryl v State, 236 P 792. 
185 Wash. L 

67 US—WiUisms V U a, 12 Ct 
CL 192 

54 CLJ p 795 note 99 

6a Wash.—Caryl v State, 236 P 
792, 186 Wash. 1 

ea Hev—Smith v State 151 P 
512. 88 Hev 477, LR.A 1916A 1276 

7a Wash.—Caryl v State. 236 P 
792, 185 Wash. 1 

7L Ark—Chambers v Ogle, 174 a 
W 583, 117 Ark. 242 

7a Ky—Alexander's Adm*r v Ken¬ 
tucky Bankersr Ass'n, 85 aw.2d 
287, 287 Ky 282. 

54 C.J p 795 note 8 

7a Kan.—BUdns v Wyandotte 

County 120 P 542. 86 Kan. 805 

64 aj p 795 note 6. 

74. Me—Haskell v Davidson. 40 A 
380. 91 Me 488, 64 Am SR. 254 
42 L.RJL 155 

75. San.—Blkins v Wyandotte 

County. 188 P 678. 91 Kan. 518 51 
L.RJL.N S, 688, Axm.Ca8.1915D 

267 rehearing denied 140 P 896, 
92 Kan. 299, 51 liuRJL.Na. 689 

54 CUT p 795 note 9 

7a Mass.—Crawshaw v Roxbury, T 
Gray 874. 

Mo—Smith V Vernon County 87 a 
W 949. 188 Mo 501. 107 Am.aR. 
824. 70 L.RJL SA 
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ward,^^ claimant having to show that the arrest 
was made by him^^ or by another under his direc- 
tion,^^ and he must also show some active agency 
m procuring the conviction*® At any rate, the 
person actually making the arrest has been held 
not entitled to the reward where he did so at the 
request and on the information of a third person, 
who had obtamed the warrant and accompanied the 
person actually makmg the arrest.*^ 

What is **cowvictton" While it has been held 
that It will be presumed that the word "convicbon” 
as used in an offer of reward was emplo>ed accord¬ 
ing to Its legal import and effect,** it has also been 
held that the word ^'conviction” m the offer is to 
be taken m its popular sense,** and it includes a 
plea*^ or verdict** of gtulty, even though not fol¬ 
lowed by a sentence ** If an appeal from the judg¬ 
ment is taken, the reward is not earned until final 
conviction.*^ 

ConvKtton secured by other evidence The com- 
mumcation of suspiaons as to the guilt of a person 
whose arrest and conviction are secured other 
evidence is not a con^iance with the terms of the 
offer** 

Claiming and recewtng vntnes^ fees It does not 
prejudice one m his claim for a reward for the ar¬ 
rest and conviction of the one testified against that 
he dauns** and receives*® witness’ fees for attend¬ 
ance at the trial 

§ 30. -Recovery of Stolen Property 

In order to be entitled to a reward for the recovery 
of stolen property, the claimant must show that he was 
Instrumental In bringing about such recovery. 


In order to be entitled to a reward for the re¬ 
covery of stolen property, daimant must show that 
he was instrumental m bringing about such recov¬ 
ery *1 Hence, the one imparting to the proper per¬ 
son knowledge of the facts which leads to the dis¬ 
covery of the things stolen, with a view of obtain¬ 
ing the promised reward, is entitled to it.** How¬ 
ever, one who is merely the conduit through which 
the recovery is passed,** and simply makes the ac¬ 
tual seizure m consequence of such information,*® 
IS not so entitled. 

Additional conditions in offer If the reward 
IS offered for the apprehension of the thief and the 
recovery of the stolen properly, both conditions 
must be performed m order to make the offerer 
liable ®* Where the owners of stolen property 
offered a reward for its recovery and the detec¬ 
tion of the thief, one who gives them mformation 
by which, with reasonable diligence on their part, 
they are enabled to recover the property and detect 
the thief, is entitled to the reward*® 

§ 31. -Return of LfOst Property 

Apart from statute, the finder of lost property, re¬ 
storing it to its owner, Is entitled to a reward therefor 
only if a reward was offered, but if a reward offered Is 
definite and certain he has a lien on the property to the 
amount of the reward 

Apart from the nght of the finder of lost prop¬ 
erty to a reward under statutes expressly provid- 
mg therefor, or to compensation for his expense in 
recovering and preserving the property, discussed 
m Finding Lost Goods § 4, he is not entitled to a 
reward for restoring it to the owner if none has 
been offered**^ However, he is entitled to a re- 


77. Pa.—Berks Ckmnty v Stroble, 11 
Fa.Dlat & Co 827 

54 G.J p 795 note 11. 

78. IlL—^WflUams v West Chicago 
SL R. Go., 61 KE. 456, 191 HL 
610 

54 C.J. p 795 note 12 
78. Pin.—Rlngler v Boshong, 48 Fa. 
Co 188 

Btk Ala.—Central etc., Co v 

Cheatham. 4 So 828. 85 Ala. 292 
54 07 p 795 note 14. 

BL. Ky—IfUes v Booth, 152 SW 
2d 577, 287 Ey 246 

92. Ky —Alexander's Adm*r v Ken¬ 
tucky Bankers* Assoc., 85 S.W2d 
287 287 Ey 282 

OonanitiiMUt to zsTcnm sduxa 
Action of county court, lacking 
Jurisdiction to convict or determine 
guilt of one accused, in committing 
Juveniles to school of reform was 
held not conviction, within offer of 
reward for conviction of persons 
robbing or attempting to rob banh— 


Alexander's Adm'r T Kentucky 
Bankers* Ass'n, supra. 

88. Fa.—Wilmoth v Hensel. 25 A. 

86, 151 Fa. 200. 81 AimS R. 788 
54 G J. p 796 note 15 
88. Ma—Haskell v I>avidson, 40 A. 
880, 91 Ha 488, 64 AnaSR. 254, 
42 IjJEtA. 155 

Pa.—Wilmoth v Hensel, 25 A. 86, 
151 Fa 200, 81 AxaSR. 788 

85. US—Williams v U S., 18 Ct 
CL 192 

Pa—Wilmoth V HenseL 25 A. 86, 
161 Pa 200, 81 Am SR. 788 

86. Pa^—Wilmoth v Hensel, supra 
54 OJ p 796 note 18 

87 Mo—Scott V American Express 
Co App, 233 SW 492 

54 C.J p 796 not« 19 
88. HL—WUllams v West Chicago 
St. R. Co, 61 KE. 466, 191 lU 610 
54 G.J p 796 note 20 

88 Mo—Smith v Vernon County 
87 SW 949, 188 Mo 501, 107 Am 
SA 824, 70 li.RAu 59. 
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90 Mo—Smith T Yemon County, 
supra 

91. NT—Brague v Lord, 67 NT. 
495 2AbbNCas 1. 

54 C.J p 796 note 28 

88. N T —City Bank v. Bangs, t 
Edw 95 

54 C J p 796 note 25 

Reliance on offer see infra 5 82 

98. NT—City Bank v Bangs, su¬ 
pra 

94. NT—Atwood V Armstrong, 92 
NTS 596, 102 AppJMv 601—City 
Bank v Bangs. 2 Edw 96 

95 NT—Jones v Phoenix Ttanv. i 
NT 228 

64 C J p 796 note 28 

96. MASS—^Besse v Dyer, 9 Allen 
151, 85 Am.D 747 

87 Ala—Automobile Ina Co of 
Hartford. Conn., r Elrby, 144 8o. 
128. 26 AlaApp 245. 

64 OJ p 796 note 81. 
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ward if one has been offered,®* proMded the re¬ 
turn IS voluntary,®® and within the terms of the 
offerbut a distinction has been made between 
lost and mislaid property,® it being held that a 
reward for the return of lost property is not earned 
by one who finds it where it has been deposited® 

Return of part of property If only part of the 
lost property is restored to the loser, the finder is 
entitled to a proportionate part of the reward.^ 

Lien of finder If the reward offered is definite 
and certain, the finder has a hen on the propert>® 
to the amount of the reward® until it is paid^ 
However, if the offer is mdefimte,® such as that of a 
“liberal reward,”® the finder has no lien. 

§ 32. Performance without Knowledge of 
Offer 

Except In the case of statutory rewards, the general, 
although not universal, rule Is that In order to entitle a 
claimant to an offered reward he must have given the 
services with knowledge of the offer and for the purpose 
of obtaining such reward 

On the proposition of the right of one to recover 
a reward for services performed without knowl¬ 
edge of the offer, there exists a conflict of author¬ 
ity i® Thus, while the rule applied in some juris¬ 
dictions IS that the person performing the serv¬ 


ices IS entitled to the reward, although he did not 
know of the offer at the time.^i the more widely ac¬ 
cepted rule requires a knowledge of the offer by 
the person rendering the ser\ ice m order to entitle 
him to a reward,on the theory that without such 
kno^iedge there can be no meeting of the imnds,^® 
hence no contract Thus one giMng information 
without knowledge that a reward had been offered 
for such information is not entitled to collect the 
reward.15 WTiile this rule applies especially to 
rewards offered by pn\ate agencies or indi-vid- 
uals,^® It has also been held to apply to rewards 
offered b> go\ernmental agencies 

Motize of claimant, reliance on offer In order 
to entitle claimant to a reward, the sen ices must 
be gi'ven \oluntarily,i* with a view to obtaining 
the reward,^® and this is espeaally so m the case 
of rewards offered by private agencies or indnid- 
uals Hence one performing the required services 
wnth knowledge of the offer of reward but without 
any intention of claiming it cannot reco\er The 
fact that an informant gives information partly 
because of the offer of reward but primarily out 
of some other motive ma> reduce the amount of his 
share m the reward.®® 

Performance begun in ignorance of offer WTiere 


98. Mich.—-Wood T Pierson, 7 NW 
888, 45 Mich. SIS 
54 C J p 796 note 38 
99 NT—Sheldon v George, 116 N 
Y S 969 1S2 App Dlv 470 
1. NT—Simpson v Twenty-lUghth 
St. Co 166 NTS 87. 93 Misa S99 
54 CJ p 797 note 85 
8. Or—Severn v Toran, 20 P 100 
1$ Or 269, 8 AdclSR. 293 
54 C J p 797 note 86 
8. Mass.—^Kincaid v Baton, 98 
Maas. 189 93 AmD 142 
Pa.—Commercial Bank v Pleasants 
6 Whart 375 

4. Maas—Symmes v FTazier, 6 
Mass 844 4 Am.D 142 
54 C J p 797 note 88 

8. md.—Everman v Hyman, 29 N 
SL 1140, S Ind.App 459 
54 C J p 797 note 89 
Lien for expense in recovering or 
preserving lost property see Find¬ 
ing Xiost Goods 8 4. 

8 . Or—MacBVLrlane v Bloch. 115 iP 
1056, 59 Or 1, Ann.Cas 1918B 

1276 

54 C J p 797 note 40 

7. Ind.—Everman v Hyman, 29 N.B. 
1140, 8 IndJipp 469 

54 CJ p 797 note 4L 

8. Md.—Wilson V Guyton, 8 Gill 
218. 

54 CJ p 797 notes 42, 44. 


9. Md—Wilson V Guyton supra. 

54 CJ p 797 note 43 

10 Mo —Smith v Vernon County 
87 SW 949 188 Mo 501, 107 Am 
S R. 824 70 L.ILA. 59 
54 CJ p 797 note 57 

IL Ind.—Sullivan v PhUUps, 98 N 
R 868. 178 Ind. 164 
64 C J p 798 note 68 

18 DC—Glover v District of Co¬ 
lumbia, Mun.App, 77 A.2d 788— 
Glover v Jewish War Veterans of 
XJ S Post No 58, Mun.App.. 68 A. 
2d 288 

NT—Reynolds v Eagle Pencil Co, 

23 NTS 2d 101 260 AppJMv 482 
reversed on other grounds 85 NR 
2d 85, 285 NT 448 reargument de¬ 
nied 85 NR2d 944 286 NT 607. 

54 CJ p 798 note 65 
Acts done prior to offer as not con¬ 
stituting performance see supra I 

24 

13. Tex.—^Broadnax v Ledbetter 99 
S.W 1111, 100 Tex. 875 9 L-ItA. 
NS. 1057 

54 CJ p 798 note 66 

14. DC—Glover v Jewish War 
Veterans of XT S Post No 68 
MunJ^pp.. 68 A.2d 288 

54 CJ p 798 note 67 

15. DC—Glover v District of Co¬ 
lumbia. MunA^p, 77 A.2d 788— 
Glover v Jewish War Veterans of 
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U S, Post No 58, Mun.App 68 A. 
2d 288 

16. DC—61o\er v Jewish War 
Veterans of X7 S., Post No 58, su¬ 
pra. 

17 DC—Glover v District of Co¬ 
lumbia, MunApp, 77 A.2d 788 

18. NT—Sheldon v George, 116 N 
TS 969, 182 AppDiv 470 

Puniiaihiiur 

NT—Vitty V BHey, 64 NTS- 897 
51 AppDiv 44. 

54 C J p 793 note 48 

16. DC—Glover v District of Co¬ 
lumbia, Mun.App 77 A.2d 788— 
Glover v Jewish War Veterans of 
U S Post No 58, Mun-App. 68 
A.2d 288 

NT—Resrnolds v Eagle Pencil Ca. 
85 NR.2d 35, 285 NT 448, revers¬ 
ing 28 NTS 2d 101, 260 AppDiv 
482, reargument denied 85 NR3d 
944, 286 NT 607 

54 C J p 799 note 74 

20. DC—Glover v Jewish War 
Veterans of XJ S., Post No. 58, 
MumApp., 68 A.2d 233 

2L Ark.—Arkansas Bankers* Assoc. 
V Ligon. 295 S.W 4 174 Ark. 234 
53 A.LR. 584 

64 C J P 799 note 75. 

22. Md.—Gallagher v Garrett, 124 
A. 898, 144 Md. 241 

Payment and apportionment of re¬ 
wards see infra SS 88-40 
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performance is completed after acquiring knowl¬ 
edge of die offer, although begun m ignorance 
thereof, those performing the services may recover 
the reward ** It has been held that where the re¬ 
ward IS for the return of lost property it is im¬ 
material that the property is found before the finder 
knows of the reward but it has also been held 
that where the property is found before the finder 
knows of the reward offer, its return will not con¬ 
stitute consideration to support the promise to pay 
a reward since the return of the property is an 
act required by law 26 

Statutory rewards It is generally held or rec- 
ogmzed that knowledge of a statutory reward is not 
necessary to entitle claimant to such reward,^® 
for the reason that a legal right is given without 
the aid of contract27 

§ 33 Part Performance 

In general, where an ofTer of reward la entire, one 


performing only part of the aervicea requeated la not en¬ 
titled to any of the reward unleaa full performance l» 
prevented by the offerer or proper legal authorltlea. 

Where the offer of a reward is entire, the general 
rule may be stated to be that the person who per¬ 
forms only part of the service or services requested 
IS not entitled to any of the reward,28 since an en¬ 
tire contract is not apportionable,28 and also be¬ 
cause such part performance is not a compliance 
with the terms of the offer 80 However, this rule 
has been held not to apply to offers of rewards for 
the recovery of lost goods or property, as discussed 
supra § 31. 

Where complete performance prevented When 
the claimant has performed part of the service and 
IS prevented by the offerer,8i or by those for whose 
acts the offerer is responsible,82 or by proper legal 
authorities,88 from completing the work he is en¬ 
titled to the whole reward,84 or at least to com¬ 
pensation on a quantum meruit8S 


IV. PESSONS ISBYCrLED 


§ 34 In General 

When a reward It offered to the public, anyone who 
perfOrme the required aervicea may acce^ and claim 
the reward unleaa he la already under a duty to per- 
fbrm auch aervicea, and, where the offer la limited to 
a particular peraon or group, ordinarily It muat be ac¬ 
ceded by such peraon or group. 

The general rule is that when a reuv'ard is of¬ 


fered to the public, as most rewards are,88 it may 
be accepted 1^ anyone who, under its terms and 
conditions, performs the services required,87 as, 
for example, the recovery of property,88 ap¬ 

prehension of an offender,88 or any other act*® 
Hence he who performs such required service may 
claim the reward*^ unless he has estopped him- 


S8. Mich.—Goneaea County v Pall- 
thorpe^ 224 XW 418, 246 Mich. 
356 

Mo—Hosgard v Dickerson, 168 S.W 
1135 180 MoJ^p 70 
Performance begun prior to offer see 
supra S 34, 

24. Or—^MacFarlane v Bloch, 115 
P 1056, 59 Or 1, JLnn.Caa 1918B 
1275 

54 C.J p 798 note 65 [b] 

35 17 T—^Rhelnhauer v D SCileges. 

67 17 YS 2d 211 188 Misa 747 
38. Nev—Smith ▼ State, 161 P 612, 
S8 Nev. 477 
64 OJ. p 798 note 60 
37 Nev—Smith v State, supra. 

54 C.J p 798 note 62 
Nature of statutory rewards gener¬ 
ally see supra S 8. 

38. DL—Williams v West Chicago 
St R. Co., 61 NB. 456, 191 HI. 510 
54 CJ. p 797 note 47. 

33. Tex.—Blaln v Pactflc Express 
Co., 6 SW 679 69 Tex. 74. 

54 CJ. p 797 note 48 

98. NJ*—Furman v Parka, 21 NJT 
Law SIO 

NY—Jones v Phoonix Bank, 8 NY 
228. 


31. Tex.—Blain T PacUSe Expreaa 
Co, 6 SW 679, 69 Tex. 74 
Wia—^Zwolanek v Baker Mfg Co, 
137 NW 769 150 WIs 617, 44 D. 
ItA.,NS.. 1214, Ann.Cas.l914A 793 
Conviction prevented see supra 8 29 
Delivery prevented see supra 8 28 
33. Ey—^Louisville, etc., R. Co v 
Goodnight, 10 Bush 662, 19 AmR. 
80 

64 CJ p 797 note 68 
38. Kan.—Stone v Dyaert 20 Kan. 
128 

84. Kftn.—Stone v Dysert, supra. 

64 CJ p 797 note 55 
85ii Tex.—Blain v Pacific Express 
Co, 6 SW 679 69 Tex. 74 
WIs—Zwolanek v Baker Idfg Co, 
137 NW 769. 160 Wla 617, 44 L. 
RA.,N&, 1214, Ann.Ca8.1914A 798 
36. Pa.—Butler County v lAibold, 
107 Pa. 407—Corpus Juxim quoted 
in Hileman v Borough of West 
Elizabeth CouneU, 179 A. 786, 787, 
llSPaSuper 275 

87 Mo—Bennett v Gerk, 61 S W2d 
241, 230 MoA^p 601, certiorari 
quashed State ex ret Bennett v 
Becker, 76 S.W2d 868. 885 Mo 
1177 

Pa.—Oospiis Jbzis qjaoted la Hile- 
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I man v Borough of West Ellza- 
I beth Council 179 A. 786, 787, 118 
Pa.Super 275 
54 CJ p 786 note 19 

88. NY—Pierson v Moreh, 82 N.Y 
608 

54 CJ p 786 note 20 

89. Or—Umatilla County t* Estes, 
208 P 761. 105 Or 248. 

54 CJ p 786 note 21, 

Offender's vletlm 

Where defendant published In 
newspapers an offer of reward for 
information leading to arrest and 
conviction of persona reaponaible for 
assault on certain of defendant's em¬ 
ployees by pickets and strikers 
plaintiff was not precluded from ac¬ 
cepting offer by fact that plaintiff 
waa one of en^oyeea who was as¬ 
saulted.—Reynolds V Eagle Pencil 
Co., 28 NYS2d 101, 260 AppDiv 
482, reversed on other grounds 85 
K.E2d 85, 285 NY 448, reargument 
denied 85 NJS.2d 944, 286 NY 607. 

40. Wia—Relf v Paige, U NW. 
478, 56 Wla 496 

54 CJ p 786 note 22. 

41. M6—Hoggard v Dickerson, 168 
SW 1185, 180 MoApp. 70, 72. 

54 CJ p 785 note 28, 
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selfor IS guilty of bad faith On the other 
hand, as an exception to the general rule,^^ persons 
whose duty it already is to do that for the doing 
of which the reward is offered are not entitled to 
claim the reward.^® Where the offer of regard 
is limited to a particular person or group of per¬ 
sons the offer may^® or must^^ be accepted by sudi 
person or group to which it is directed, although 
if the services of one outside the designated group 
are accepted by the offerer he may be liable to such 
person.^* 

§ 35 — Agents^ Employees, Etc. 

Thd mere fact that one is an employee of the offerer 
does not preclude him from claiming the reward unless 
he Is already under a duty to perform such services. 

The mere fact that one is an employee of the 
offerer does not preclude him from claiming the 
reward,^® particularly where such reward is di¬ 
rected to employees,50 unless it is already his duty 
to do that for the doing of which the reward is 
offered,5i and this exception has been applied to 
agents or officers^^ and employees 58 

§ 36. -Police and Other Officers 

While a different rule may prevail as to statutory 


rewards, generally an oflleer Is not entitled to a reward 
for the performance of services which are within the 
scope of his official duties, but It Is otherwise as to 
services or acts outside the scope of his duty 

It is well established and universally recognized^^ 
that a promise b}* a pnvate individual to ret\*ard a 
pubhc officer for domg what it is his duty to do is 
^ oid,®5 not only for want of consideration,58 but al¬ 
so because it is contrary to public policj®^ and il¬ 
legal 58 Accordingly, an officer is not entitled to 
a reward for the performance of services when 
the services are within the scope or line of his offi¬ 
cial duties58 and his compensation therefor is fixed 
by law 80 However, when an officer performs the 
services for which a reward is offered by acts 
outside the scope and line of duty, there is no rule 
of public policy which forbids his claiming the 
rew^ard,8i hence he is entitled to it 8^ It has been 
held that if the reward is offered by a surety on 
a bail bond for the delivery of the principal, it may 
be claimed by an officer 88 

Statutory rewards Some cases make a distmc- 
tion between the right of an officer to take a re¬ 
ward from a pnvate mdivudual for the performance 
of his official duty and his nght to sudi a reward 


4a. ITS—Witty V Southern Pac. 

Co., CO Cal, 76 F 217 
48. Pa.—Peoples Trust Co v Davis, 
S Pa.Dist & Co 459 
44. SJD—re Waggoner, 199 NW 
244, 47 SJ[> 401. 

46. US —Spinney v U S, 82 CtCL 
897 

54 aj p 786 note 88 
46. Ga.—Campbell v Mercer, 88 S.B. 
871, 108 Q«. 108 

Wla—^Zwolanek v Baker Mfg Co, 
187 W 769, 150 Wla 517 44 LJL 
A.J7S., 1214, Ann.Casl914A 798 
47 Bl.—Madison First Nat Bank 
V Hart, 55 BL 62 

48. BL—Madison First Nat Bank v 
Hairt supra 

48. BL—Chicago, etc., B. Co v Se- 
hrlng, 16 BLApp 181, 19 BLApp 
222 

54 (XJ. p 786 note 84 
50. Tex.—‘Henderson v U S Fidel¬ 
ity, eta, Co, ConaApp., 298 SW 
404. 

61. BL^^tacy V State Bank, 5 BL 
9L 

58. BL—Stacy v State Bank, supra 
54 CUT p 786 note 81. 

68. Minn.—^Forsythe v Mumane, 
129 NW 184, 118 Minn. 18L 
54 C J p 786 note 82 
54L Ky—’Kentuoky Bankers AsS^ v 
Cassady, 94 S.W8d 622, 264 Kjr. 
85L 

Mo—Zh re WUliama 128 aW2d 
1098, 2SS MoJkpp. 1174—^Farmers' 


Mut Fire Ass'n of Shelby County 
V Hunolt App, 81 SW2d 977 
54 CJ p 786 note 86 
66. Kan.—Taft v H^tt, 180 P 218, 
181 P 561. 105 Kan. 85 
N J —Gray v Martino. 108 A. 24. 91 
NJLaw 462 

66. NT—Hanmer v Wells, 169 N 
TS 651, 174 AppDiv 724 
67 Ark.—Bushmiaer v Special Pro¬ 
tective Rewards Committee of Ajv 
kansas Bankers* Ass'n, 47 SW2d 
1080, 185 Ark. 440 

Ky—^Kentucky Bankers Ass'n v 
Cassady, 84 &W2d 622, 264 Ky 
85L 

Zja—Taylor r American Bank & 
Trust Co, 185 So 47, 17 LaApp 
458 

Misa—^Petition of Aultman, 88 So 8d 
901, 205 Misa 897 

Mo—Corpus Juris dted in Stats ex 
reL Bennett v Bedcer, 76 SW2d 
868, 866 885 Mo 1177—Bi re WU- 
liama 128 SW2d 1098, 288 Mo 
App 1174—Farmers* Mut Fire 
Ass'n of Shelby County v Hunolt 
App. 81 SW2d 977 
54 CJ p 786 note 89 
68. Iowa—Maggi v Cassiday, 181 
NW 27. 190 Iowa 988 
WVa—^Tyler County Ct v Bong 
77 SJBL 828, 72 WTa 8, Ann.Cas 
1915B 808. 

Legality of contracts for special 
compensation to public officers for 
services for whidh salaries or fees 
are established see Contracts i 
220 


69 Ala—Corpus Juris died in 
Mosely v Kennedy, 17 So 2d 586 
587. 245 Ala 448 

Ark.—Bushmiaer v Special Protec¬ 
tive Rewards Committee of Arkan¬ 
sas Bankers' Ass*a 47 aW2d 1086 
185 Ark. 440 

Ky —Kentucky Bankers Ass'n v 
Cassady, 94 SW2d 622, 264 Ky. 
851. 

Lia—Taylor v American Bank A 
Trust Ca, 185 So 47, 17 LaApp 
458. 

Misa—Petition of Aultman, 88 So 2d 
901, 205 Misa 897 

Mo —State ex reL Bennett v Becker 
76 SW2d 868, 885 Mo. 1177—In re 

WUliama 128 aw 2d 1098. 288 

Mo App. 1174—Farmers' Mut Fire 
Ass'n of Shelby County v Hunolt 
App, 81 SW2d 977. 

54 CJ p 787 note 48 

60. Kan.—WUliamson v Labette 
County. 252 P 466, 122 KSn. 849 
54 CJ. p 788 note 49 

6L Kan.—^Montgomery County v. 

Johnson, 266 P 749, 126 Kan. Sa 
54 CJ p 788 note 63 

62. Ky—Kentucky Bankers Ass'n v 
Cassady. 94 aW2d 622, 264 Ky 
SSL 

Misa—Smith v Rankin County, 46 
So 2d 592. 208 Misa 792 
54 CJ. p 788 note 64. 

6a lnd.T—Curran v Collier. 104 a 
W 572, 7 Ind.T 148 
54 CJ p 789 note 76 
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when offered by statute,^^ holding that in the lat¬ 
ter case he is entitled to it,®® where the statute is 
sufficiently liberal and generic to comprehend the 
services of officers,*® or at least where the statute 
limits the reward to officers alone ®^ However, it 
has also been held that unless expressly provided 
in the statute an officer is not entitled even to a stat¬ 
utory reward.®® 

Application of rules to particular officers The 
rule forbidding rewards for the performance of 
services within the scope of an officer’s duties has 
been applied to such officers as a sheriff,®® deputy 
or under shenff,*^® constable,^! jailer,*^® police¬ 
man,^® peace officer,^® and other officials "Non 
pay” officers, who are iinder no obligation to m- 
vesbgate criminal offenses,^® are not precluded 
from claiming rewards.^^ It has been held that 


a highway patrolman is not a peace officer except 
in certain limited circumstances,^® and he may 
therefore, although on highway duty, receive a re¬ 
ward for doing somethmg which is not withm the 
scope of his official duties to do 

Acts while not in office An officer may be en¬ 
titled to a reward by services before his induction 
into office,®® and when an officer has ceased to be 
such he may become entitled to the reward by serv¬ 
ices thereafter rendered.®^ 

Particular services as within or outside scope of 
duty It has been held, in applying the rule for¬ 
bidding rewards to officers, that it makes no differ¬ 
ence that the service is rendered at a time when the 
officer IS not on duty,®® or while he is performing 
certain acts outside his territorial jurisdiction,®® 


ML Lift.—Taylor v American Bank 
& Trust Co, 135 So 47, 17 LsuApp 
548 

54 C J p 788 note 57 
65. La.—^Taylor v American Bank & 
Trust Co, supra. 

54 C J p 788 note 58 
eOii ITS—U S V Mathews, CtCl, 
19 S Ct 413. 173 U S 381, 48 L.Ed. 
738 

54 C J p 788 note 59 

67. N G —Hutchins ▼ Granville 

County. 187 SB. 711, 198 KQ 659 

54 CJ P 788 note 60 
PuxpOM of statute 

Amount allowed by statute to 
sheriff or other officer fumishinff evi¬ 
dence to support conviction for dis¬ 
tilling prohibited liquors Is not a 
'fee,'* but a *reward' to spur In- 
diiidnal initiative and diligence by 
sheriff, his chief deputy or other of¬ 
ficers, whether acting In official or 
private capacity—^Uosely v Kenne¬ 
dy, 17 Sa2d 536, 245 Ala. 448 

68 . Ky—Martin Fiscal Ct. v Run¬ 
yon 800 SW 639 222 Ky 260 

54 C J p 788 note 62 
flb^eolflo meatioa of ofltoecs who 
may be entitled to claim a reward 
must be made in the statute In order 
to state the public policy of the 
state that such officers mi^ht claim 
the reward.—Mosely v Kennedy, 17 
So 2d 636, 246 Ala. 448. 

Residence of officer 

In view of statutory provision that 
sheriff; or other officer, who shall ar¬ 
rest fleelnflr homicide, shall be enti¬ 
tled to statutory reward, provided 
killing was not done In county In 
which officer making arrest resided, 
member of city police force who ar¬ 
rested fleelnff homicide within corpo¬ 
rate limits of city in which he resid¬ 
ed, and in which killlnff occurred, was 
not entitled to statutory award, 
momover statute should not be con¬ 
strued so as to avoid such result. 


since, ai>art from provision In stat¬ 
ute, member of city police force had 
duty to arrest persons committing 
felonies within city and therefore he 
was not entitled to statutory reward 
for arresting and delivering up for 
trial fleeing homicide In city, on 
ground that city police officer is un¬ 
der no official obligation to make ar¬ 
rests for penal offenses under gener¬ 
al laws, except In cases of misde¬ 
meanors that have been made offens¬ 
es against city by general ordinance 
thereof—Petition of Aultman, 88 So 
2d 901. 205 Miss 397 

69 Ala.—^Mosely v Kennedy. 17 So 
2d 686, 246 Ala. 448 
Ark.—^Bushmiaer v Special Protec¬ 
tive Rewards Committee of Arkan¬ 
sas Bankers* Ass n, 47 S W 2d 1080, 
185 Ark. 440 

Mo—State ex rel Bennett v Becker 
76 SW2d 868 335 Mo 1177 
54 CJ p 787 note 41 
Particular services perforaud by 
shoiir 

Sheriff was held not entitled to re¬ 
ceive reward offered for information 
leading to arrest and trial and con¬ 
viction for arson, v^here sherilTs 
services, asserted as basis for claim, 
consisted in making Investigation to 
determine whether he should make 
arrest and In obtaining confessions 
from prisoners In his charge —^Farm¬ 
ers* Mut Fire Ass*n of Shelby Coun¬ 
ty V Hunolt, Mo App, 81 S W 2d 977 

76. Ark.—Bushmiaer v Special Pro¬ 
tective Rewards Conunlttee of Ar¬ 
kansas Bankers* Ass’n, 47 SW2d 
1080 185 Ark. 440 

Mo—State ex rek Bennett v Becker, 
76 SW2d 863, 335 Mo 1177 
64 CJ p 787 note 42 

71. Ohio —Somerset Bank v Ed¬ 
mund. 81 NE. 641, 76 Ohio St. 
896 

54 C J p 787 note 48. 
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72. Va.—Buek v Nance, 70 SB. 615, 
112 Va. 28. Ann.Cas.l912C 1298 

73. La.—Taylor v American Bank 
& Trust Co, 185 So 47, 17 LaJLpp 
468 

54 CJ p 787 note 45 

74. Ky—Benton v Kentucky Bank¬ 
ers* Assoc., 277 SW 858, 211 Ky 
654 

54 C J p 787 note 46 
76. Ala.—Mosely v Kexmedy, 17 So 
2d 586, 845 Ala. 448 
64 0J p 787 note 47 
76. Kan.—^Elkins v Wyandotte 

County, 188 P 578, 91 Kan. 618 61 
L.RA. NS, 688 Ann.Caal9l6D 
267, rehearing denied 140 P 896 
92 Kan. 299, 61 LRJL,NS. 689 
77 Kan —^Elkins v Wyandotte 

County, supra. 

64 CJ p 789 note 75 
78. Miss.—Smith v Rankin County, 
45 So 2d 592, 208 Misa 792 

79 Misa—Smith v Rankin Coimty, 
supra 

Capture of fleeliig hoaloiae 
Where state highway patrolman 
while on duty and wearing uniform 
and badge and driving automobile 
belonging to state captured a fleeing 
homicide on state highway, he was 
entitled to statutory reward for such 
capture—Smith v Rankin County, 
supra 

80 Ky—Kentucky Bankers Ass'n v 
Cassady, 94 SW2d 622, 264 Ky 
85L 

8 L Ky—KentuOky Bankers As8*n v 
Cassady, supra 
54 CJ p 789 note 77 

88 . Conn.—In re Russell, 61 Conn. 
577, 50 AnuR. 55 

Okl —Oklahoma R. Co v Morrla 148 
P 1032, 48 Old. 8 

88 . Mo —State ex rel Bennett v 
Becker, 76 SW2d 868, 886 Mo 
1177. 
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at least where he is doing so under orders of his 
superior officer,*^ but it has also been held that an 
officer may claim a reward, on the ground that the 
services are outside the scope of his duty, for acts 
done outside his temtonal jurisdiction,such as 
those performed m another state,*® count>,*7 or 
outside his aty ®® Similarly, it has been held that 
an officer is not entitled to a reward for an arrest 
notwithstanding the crime for which the arrest 
IS made was an offense against the state or gen¬ 
eral laws rather than a mumcipal ordinance,*® or 
that the crime was committed m another county of 
the state,®® or m another state,®i but it has also 
been held that an officer is entitled to a reward, on 
the ground that the services are outside the scope 
of his duty, for the arrest of fugitives from another 
state.®® It has similarly been held that an officer 
is not entitled to a reward notwithstandmg an ar¬ 
rest is made without a warrant,®® at least \vhere 
there are reasonable grounds for believing the of¬ 


fender guilty ,®^ but It has also been held that ar¬ 
rests \Mthout a w-arrant,®® at least where the cir¬ 
cumstances are such that the officer’s aulhonty i9> 
limited to the execution of a warrant,®® are outside 
the scope of an officer’s duly, so that he may claim 
rewards for them ®7 

§ 37 . -Particeps Crimims 

One Is not entitled to a reward who aide or abets In 
the commission of a crime or In Its concealment or who 
acts in collusion with an offender 

The maxim that no man shall profit by his own 
wrong applies to those claiming rewards.®® Hence 
one is not entitled to a reuard who aids or abets in 
the commission of a cnme®® or m its concealment,^ 
or who performs the sei^-ices through collusion with 
an offender® Similarly, one purchasing property, 
with reasonable grounds for believing that it be¬ 
longed to the offerer, and had been stolen, is not 
entitled to the reward offered for its return.® 


Y. PAYMENT AND APPOBTIONMENT 


§ 38 In General 

Where persons performing the required services are 
disqualified, others, contributing to such performance, 
may receive the reward 

While a reward is to be paid to the person or per¬ 
sons who perform, at least substantially, the serv¬ 
ices required, as discussed supra §§ 25, 34, where 
the persons perfonmng the services are disquali¬ 
fied to claim the reward others whose services prox- 
imately contributed to such performance may re¬ 


ceive it® 

The right of the finder of part of property lost 
to a proportionate part of the reward offered for 
the return of the lost property is discussed supra 
§ 31. 

§ 39. When Claimants Acting in Concert 

Where several claimants have performed the required 
services by concerted action, they are entitled to an 


Pelivezlas to m****^*"* ooiul« 

ty 

Mo—State ex rel Bennett ▼ Beck¬ 
er, supra. 

84, La.—^T aylor v American Bank & 
Trust Go, 185 So 47, 17 LaApp 
548 

88. Ey—Kentucky Bankers Aas'n v 
Cassady, 94 SW8d 628, 264 Ey 
851. 

54 aj p 788 note 65 

88. OkL—Miners* Wholesale Gro¬ 
cery Co V Jennings, 224 P 192, 98 
OkL 82 

54 C J p 789 note 66 
Acts of Sheriff in procuring requi¬ 
sition and in making trip to prison 
of another state and in executing 
requisition at gate of state prison of 
such other state were out of line of 
duties as sheriff sufficient to entitle 
him to claim reward.—^Kentucky 
Bankers Ass'n v Cassady, 94 S W 2d 
622, 264 Ey 851. 

37. Ey—Benton v S^entucky Bank¬ 
ers* Assoc.. 277 SW. 858, 8U Ey 
554. 

54 C.J p 789 note 67. 


88. Ey—^Benton v Kentucky Bank¬ 
ers* Assoc., supra. 

54 Cjr p 789 note 68 

89 Miss—Petition of Aultman, 88 
So 2d 901, 205 Miss. 897 

90. Ey —^Benton v Kentucky Bank¬ 
ers* Assoc., 277 SW 858. 211 Ey 
564 

54 OJ p 788 note 68 

91. N’T—Rogers v McCoacfa, 120 
NTS 686, 66 MIsc. 85 

54 (XJ p 788 note 54 

98 . Pa.—^Barry v Qvoic. 8 PaJDlst. 
&C0 544 

54 CJ p 789 note 69 

98. Ark.—Buahmiaer ▼ Special Pro¬ 
tective Rewards Committee of Ax^ 
kanaas Bankers* Ass'n, 47 S.W2d 
1080, 185 Ark. 440 

54 CJT p 788 note 51. 

94. Ark.—Bushmlaer v Special Pro¬ 
tective Rewards Committee of Ar¬ 
kansas Bankers* A8S*n. supra. 

Ean.—Taft v Hyatt, 180 P. 218. 181 
P 561. 105 Kan. 86 

98. Pa.—Barry v Gvolc; 8 Pa-Dist. 
& Co 644. 

54 <XJ p 789 note 70. 
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98. US—Union Pac. XL Co t. Be- 
lek,DC.Neb, 211F 699 
Tex.—^Morris v Easllng, 15 SW 226, 
79 Tex. 141. 

97. Tex.—Morris v Easllng, 15 S. 
W 226, 79 Tex. 141, 11 IJELA. 898. 

54 CJ p 789 note 73 

98. Ind—Clinton County v Z>aTia 
69 KSL 680, 162 Ind. 60, 64 Ij.ILA. 
780, 1 Ann.Cas 282. 

99. Ind.—Clinton County v Davis, 
supra. 

64 CJT p 789 note 79 

1. Ind.—Clinton County v Davis, 
supra. 

54 CJ p 789 note 80 

8. Miss.—State v. Dinkins, 27 So. 

882, 77 Mias. 874 
54 C.J p 789 note 81. 

3. N’T—Sheldon v George. 116 N. 
TS 969. 182 AppDiv 470 

4b US.—Union Pac. R. Co v BelOk, 
DC.Neb. 211 F 699 
54 CJ p 799 note 88 
Reward for arrest of person see su- 
i pra I 27. 
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equItaM dlitritmtion among themaalvaa In proportion 
to thair ralative eontributlont. 

If two or more claimants of a reward liave per¬ 
formed the services required by concerted action, 
they are entitled to an equitable^ distnbution among 
themselves,^ in proportion to the relative value of 
their services ^ However, there seems to be no ar¬ 
bitrary rule as to the carrying out of such distribu¬ 
tion 8 Where several claimants join in claimmg a 
reward it need not be shown that each did all 
of the work,^ it being sufficient that each performed 
an essential part^o and that through their joint ef¬ 
forts the terms and conditicms of the offer were sat- 
isfied-ii 

On the other hand, there can be no apportionment 
to one whose partiapation was of no great conse¬ 
quence and no difficulty of apportionment will 
justify an order redistnbuting the reward among 


its donors who do not claim it^ 

§ 40 When Claimants Not Acting in Concert 

Generally, If the required service is rendered by sev. 
•ral persons not acting in concert, the one first complying 
with the offer is alone entitled to the reward 

It IS generally held that if the service demanded 
IS done by several persons not acting m concert 
one with another he alone is entitled to the reward 
who first complied with the offer and certainly 
in such a case a claimant whose efforts bear no 
causal relation to the successful performance is 
not entitled to share m the reward.^^ However, 
an equitable^^ apportionment among several claim¬ 
ants not acting m concert,^7 or even acting un¬ 
known to each other,may be allowable, where, 
but for the acts of eadi, the reqmred services would 
not have been performed.^^ 


TL ACTIONS 


§ 41. In General 

General rules governing civil actions and proceedings 
apply where appropriate In aetlone relating to rewards. 
A right of action ordinarily accrues to one performing 
the service fbr which the reward was offered 

General rules govemmg dvil actions and pro- 
ceedmgs have been applied where appropnate in ac¬ 
tions rdating to rewards A nght of action to 
recover a reward accrues to plaintiff on his domg 
the act or performing the service for which the re¬ 
ward was offered,^^ in accordance with the rules 
governing performance as to rewards, discussed 


supra §§ 23-^3 Accordingly, with respect to an 
offer of reward providing that the offerer shall be 
the final judge of disputes arising over the reward, 
the power of the court, and the nght of claimant, 
are limited to enforcing action by the offerer on 
the claims for reward.** Similarly, where claims 
for statutory rewards cannot be earned until al¬ 
lowed by a county board of supervisors, claims for 
services to a county imder a reward offered there¬ 
for by Its board of supervisors have been held to 
be within the exclusive junsdiction of such board,** 
whose disposition is not subject to review on the 


& Keb—Omaha Frintinsr Co v 

Mack. 264 NW 678. ISO Neb 237 
Va.—JohnaoB v Perkins, X86 SE 60, 
166 Va. 654 
54 C.J p 790 note 87 
6k Neb ^Omaha Printing Ca v 

Mack. 264 NW 673, 130 Neb 287 
Va.—Johnson v. Perkins, 186 S.B. 60 
166 Va. 654 
54 C J p 799 note 88 
7. Neb —Omaha Printing Co v 

Macic. 264 NW 678, 180 Neb 237 
54 CJ p 800 note 89 
a. Mich.—^Bloomfield v Maloney, 

142 NW 785, 176 IQeh. 548, Ann. 
Cas.l915B 662. 

54 CLJ p 800 note 90 
0. Md.—Qoldsborongh. v Oradie, 28 
Md. 477 

54 OJ p 800 note 91. 

Uk Iowa.—31aaal v Casslday, 181 
N W 27, 190 Iowa 938 
54 CJ p 800 note 92 

11. Neb —Omaha Printing Go. v. 
Mack, 264 NW 678, 180 Nebw 287. 

54 CJ p 800 noU 98 

12 . Ky—Benton v Kentucky Bank¬ 


ers* Ajbsoc.. 277 SW 858, 211 Ky 
554 

13. Iowa.—Maaffi v Cassiday, 181 
NW 27. 190 Iowa 988 
54 C J p 799 note 86 
14b Va.—Oocpiui Jnzls cited in 
Johnson v Perkins, 186 SJB. 60, 
62, 166 Va. 654 
54 C J p 800 note 94 

15. Va.—0*0110000 V Peridns, supra. 
Where reward was offered for iiu 

fonnatloB leading to location of 
missing person, person who acting 
for himself found missing person 
and followed him until he was taken 
in automobile to his home was held 
entitled to entire reward as against 
other clalinaiits who either lost track 
of him or saw him while being fol¬ 
lowed and one who took him homa— 
Johnson V FerldnA supra. 

16. Va.—Johnson v Perkins, supra. 
54 CJ p 800 note 95 

17. Va.—Johnson v Perkins, supra. 
54 CJ p 800 note 96 

16 . Aik.—Cotton V. Downs, 271 &W 
840, 168 Ark. 736 
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Tex.—^Tobin v McComb, ClvJLpp, 
156 SW 287 

19. Mich —^Bloomfield v Maloney, 
143 NW 785 176 Mich. 548. Ann. 
Ca8l915B 662 

54 C.J p 800 note 98 

9a Mo—Hoggard v Dickerson, 165 
SW 1135, 180 MoJLpp 70 

Assumpsit as proper form of action 
for recovery of reward see As¬ 
sumpsit, Action of 8 5 

Interpleader where reward claimed 
by different persons see Inter¬ 
pleader 8 17 

Right of person really entitled to 
reward to recover it from one to 
whom erroneously paid see Money 
Received 8 15 

21. Wls—Reif T Paige, IS NW 
478, 55 Wls. 496, 42 AmJEL 781. 

64 CLJ p 800 note 99 

22. La.—Protti V American Bank ft 
Trust Co., 158 So 13, 179 La. 89 

2a MidL-^tamp v Cass County, 11 
N W 188. 47 Mich. 880. 

Allowance of reward fixed by statute 
> see supra 8 25. 
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facts,24 so that no action will lie against the coun¬ 
ty therefor after the board has considered and 
rejected themes So also, where the offering’ of 
rewards for certain purposes and the payment of 
them are mtrusted by statute to the discretion of 
the governor of the state, no action will he against 
the state for a reward which the go\emor has re¬ 
fused to pay 26 Where an offer of reward b\ a 
municipal corporation was not within the scope of 
Its powers, a person fulfilling the conditions of its 
offer IS afforded no right of action against the mu¬ 
nicipality 27 

Parhes Rules governing matters relating to par¬ 
ties in civil actions generally ha\e been applied in 
actions relating to rewards 28 Thus, if the serv¬ 
ices by which the reward was earned w^re per¬ 
formed by two or more persons they should sue 
jointly ,28 but it has been held that the failure to 
join a police officer as a part}' plamtiff furnishes no 
ground for objection 20 Persons with the neces¬ 
sary interest may mtervene m actions for re¬ 
wards 21 

§ 42. Declaration, Complaint, or Petition 

The declaretion, complaint, or petition in an action 
for a reward must allege every material fact conatltut- 
Ing the plaintifTe cause of action 

The general rules governing such pleadings in 
avil actions have been applied to the declaration, 
complaint, or petition in actions relating to re¬ 
wards 22 Accordingly, such pleading must allege 


every matenal fact which constitutes plamtifFs 
cause of action,28 including the performance by 
plaintiff of conditions precedent to his right of ac¬ 
tion ,24 but It need not negative matters of de¬ 
fense 25 It must sufficiently allege, inter aha, a 
valid contract26 based on the ofier of defendant,27 
and acceptance by plaintiff by compliance with the 
terms and conditions thereof by performing the 
ser\'ices requested.28 Where the offerer, who by 
the terms of the offer has the final decision m dis¬ 
putes arising o\er the reward, has not yet made a 
decision, the petition must contam a prayer for the 
enforcement of action by the offerer on petitioners’ 

claims.38 

§ 43 Plea* or Answer 

special defenses must be pleaded in order to be avail- 
able in an action on a contract fbr a reward. 

The general rules govemmg pleadings of defend¬ 
ants in avil actions have been applied, subject to 
the restrictions imposed by the particular form of 
action employ ed,40 m actions on contracts for re¬ 
wards 41 Thus special defenses may be set up when 
proper,42 and must be specially pleaded m order 
to be a\ailable.42 

§ 44 Issues, Proof, and Variance 

General rules as to Issues, proof, and variance apply 
In actions relating to rewards 

The general rules which relate to such ques¬ 
tions m other civil actions govern matters of the 


Mi Mich.—Stamp v Cass County 
supra. 

85. Mich.—Stamp v Oass County, 
supra. 

64 C J p 800 note 6 

86. Miss—State v Dinkins, 37 So 
882. 77 Miss. 874. 

87. NC.—^Madry v Town of Scot¬ 
land Neck, 189 SJSi 618. 214 NC. 
461. 

88. Md.—Goldsborooffh v Cradle, 28 
Md. 477 

86 Md.—Goldsborooffh v. Cradle 
supra. 

64 CJ p 801 note 6 

aOu Mass.—Jenkins v flECelren, 12 
Gray 830, 74 Am.D 596 

ai. CaL—Burks v WeUs, 60 CaL 
218 

Tex.—Ward v Keystone Land, etc., 
Co., CivApp., 88 SW 582 

88. CaL—^Wilson v Stump. 87 P 161, 
108 CaL 266 

88. OkL—Southwestern Land Co v 
MeCallam, 186 P 1098, 41 Okl. 667 

64 C.J p 801 note 20 

rt G. J S.—26 


Partienlar facts reanSred to he aL 
leged 

In action by insured against insur¬ 
er to recover reward under insurer’s 
newspaper adxertisement that it 
would pay a certain reward to any¬ 
one who proved that insurer failed 
to pay a claim cohered by its policy 
on receipt of acceptable proof; In¬ 
sured must allege that he had a law¬ 
ful claim against insurer which re¬ 
mained unsatisfied at time reward 
was offered.—Mutual Ben. Health & 
Aec. Ass’n V Crowder, 28 So 2d 654, 
201 Miss. 92 

84. QkL—Southwestern X^uid Co v 
McCaUam, 136 P 1098, 41 OkL 657 

54 CJ P 801 note 2L 

85. Cal —Wilson v Stump, 87 P 151, 
108 CaL 255 42 Am.SJt. IIL 

64 C.J p 801 note 22 

88. NC.—Madry v Town of Scot¬ 
land Neck, 199 S.B. 618, 214 NC 
46L 

mtra Vises 

Complaint in action against town 
for amount of reward, offered there¬ 
by for furnishing information lead- 
I Ing to arrest and conviction of mur- 
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derer of its police d&ief, was bad on 
demurrer as showing on Its face that 
plaintiff was seeking to enforce con¬ 
tract which was ultra vires and void. 
—^Madry v Town of Scotland Necki 
supra. 

87. Ind.—Hayden v Souger, 66 Ind. 

42. 26 Am.It. 1. 

84 CJ* p 801 note 24. 

88L WIs.—Reif V. Paige, 18 NW. 

478, 66 WIs. 496, 42 Am.R. 78L 
54 CLJ p 801 note 26. 

89l La.—Prottl V American Bank 
A Trust Co., 168 So. 18, 179 La. 

89 

4a Tex.—Blain v Padfie Express 
CO., 6 SW 679, 69 Tex. 74 
54 C J p 802 note 28. 

40. Mo—^Hoggard v Dickerson, 165 
SW 1185. 180 MoJlpp 70 

48. Tex.—Southwestern TeL, eta, 
Co V Priest, 78 SW 241, 81 Tex. 
CivApp 845 
54 CJ p 802 note 29 

43. Mo—Hoggard v Dickerson, 186 
SW. 1185, 180 MoJLpp 70. 

64 CJ p 802 note ZO, 
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issues,^* proof,** and variance** m acbons relating 
to rewards. 

§ 45. Presumptions and Borden of Proof 

The burden ordinarily Is on the plaintiff to prove 
all material elements of his cause of action to recover 
a reward, and various presumptions and Inferences have 
been held to obuin 

In accordance with the general rule that the bur¬ 
den of proof rests on the party having the aflSrma- 
tive of the issue, the burden is on plaintiff to prove 
clearly all of the material elements of his cause of 
action for the recovery of a reward.*^ Although 
it IS not necessary to prove that an official of a 
corporation who offered a reward had been au¬ 
thorized to do so by a resolution of th^board of di¬ 
rectors,^^ claimant has the burden of proving the 
authority of a supenntendent to admit the Lability 
of his corporation for a reward.^^ 

Various presumptions and inferences have been 
held to obtain 


§ 46 Admissibility of Evidence 

QensrsI rules ss to the admissibility of evidence In 
actions on contracts apply to actions for rewards. 

In accordance with the general rules govermng 
the admissibility of evidence in actions on contracts, 
discussed m Contracts §§ 592-602, which apply to 
actions for rewards,various items of evidence 
have been held admissible to prove the offer,^3 the 
authority of the offerer to make it,^3 ^ ratification 
of the offer,34 and all of the acts of plamtiff b> 
which he earned the reward.®® However, evidence 
declared by statute to be inadmissible cannot be 
used to prove the performance of the services rc- 
qmred.®® 

§ 47. Weight and Sufficiency of Evidence 

General rules as to weight and auffiolenpy of evidence 
apply in actions relating to rewards 

The general rules relating to weight and sufficien¬ 
cy of evidence have been applied in actions relat- 
mg to rewards If the reward was offered for 


44. Ark.—Arkansas Bankers* Assoa 
V Llgon, 296 SW 4, 174 Ark. 234, 
68 JLLA 684. 

64 CJ* p 802 note 82. 

4B. M iss.—Mutual Ban. Health & 
Ace. Ass*n v Crowder, 28 8o.2d 664, 
201 Misa 92. 

64 CJ p 802 note 88 
Broof of ooaviotioii 
Plaintiff suinff for reward offered 
for Information leading* to arrest and 
conviction of perpetrators of homi¬ 
cide must prove that subject of re¬ 
ward had been convicted of homicide. 
—O-lover V District of Columbia, D 
CMiULApp, 77 A.2d 788 

45. Ind.—Mount v Montgomery 

County 80 X R 629, 168 Ind. 661 

60 C J p 802 note 84. 

47. XT—Howland v Lounda^ 61 H 
T 604 

64 CJ p 803 note 87 
Offer and puMIostioa, thereof 
In assumpsit to recover a reward 
alleged to have been offered for ar¬ 
rest and conviction of certain mur¬ 
derers, burden of proving offer of 
reward and publication thereof was 
on plaintiff.—Hileman v Borough of 
West Blizabeth Council. 179 A. 786, 
118 Pa.8uper 275 

Agency of party giving InfonnatloB. 

Joint claimants of reward were 
held to have burden of proving th a t 
party giving constable information 
leading to arrest of alleged kidnap¬ 
pers acted as claimants* agent.—Ben¬ 
nett V Oerk, 61 S W 3d 241, 280 Mo 
App 601, certiorari quashed State ex 
reL Bennett v Becker, 76 SW2d 
868, 886 Mo 1177 

4& Ala.—Central eta. Go. v. 


Cheatham, 4 So 828, 86 Ala. 292, 
7 Am SB 48 
54 C.J p 802 note 88 
49 Tex.—Blain v Pacillc Repress 
Co.. 6 SW 679, 69 Tex. 74 
sa Aet aa official transaetlon 
The presumption is that the act 
was an official transaction, where a 
circular having been sent by mail 
to plaintiff suing to recover a re¬ 
ward, in response to a letter directed 
to the superintendent, is in an of¬ 
ficial envelope and addressed In the 
handwriting of his secretary—Cen¬ 
tral R., etc., Co V Cheatham, 4 So 
828, 86 Ala. 292, 7 Am SR. 48 
Xateattoa to create publio liability 
Where a resolution was adopted In 
good faith at a regular meeting of 
the board, and, after being signed by 
the commissioners individually was 
attested by the county auditor, and 
in that form published in a news¬ 
paper the authorized inference to be 
drawn from such published resolu- j 
tion is that the board Intended in its 
official capacity to create a public 
liability—S<^eiber v Von Arx. 92 
N W 3, 87 Minn. 298 

61. Ija—Salbadore v Crescent Mnt 
Ins Co, 22 LaAnn. 888 
64 CJ p 802 note 48 
Bvldanoe held Immaterial 
In action to recover a reward for 
giving information leading to the ar- I 
rest of a murderer, refusal to permit! 
police officer to testify as an expert j 
regarding extent to which arrest fol¬ 
lowed from tips given to police by 
citizens was not error where plaintiff 
gave the information only on ques¬ 
tioning by police officers and claimed 
only to know where the murderer 
could probably ba located.—Glover 
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V Jewish War Veterans of U S, 
Post No 68. DCMumApp, 68 A.2d 
288 

52. Iowa.—MePeek v Western Un¬ 
ion TeL Co, 78 NW 68, 107 Iowa 
856. 70 Am.SR. 206. 48 DRJL 214 
54 CJ p 802 note 4A 

58 , Ala—Central R., etc., Co v 
Cheatham, 4 So 828. 86 Ala 293, 
7 Am.SJEl. 48 
54 CJ p 808 note 46 

54. Ala—Central R., eta, Co v 
Cheatham, supra 

55. Mass—Brown v Bradlea 80 K 
R 85. 156 Masa 28, 82 Am.SR. 480 
16 Ii.RJL 509 

54 C J p 808 note 47 

65. NJ—^Kozler v New York Tel 
Co. 108 A. 876, 93 NJJJaw 279 
64 C J p 803 note 48 

67 Or—Statesman Pub Co v POl- 
tln, 167 P 782, 87 Or 66 
64 C J p 803 note 50 
Bvldenoe held sufficient 

(1) To establish that person who 
disclosed first information to cash¬ 
ier of bank relative to identity of 
bank robber was entitled to reward 
—^Bushmlaer v Special Protective 
Rewards Coznmittee of Arkansas 
Bankers* Ass'n, 47 SW2d 1080, 185 
Ark. 440 

(2) Tc support conclusion that 
robber had committed suicide rather 
than resisted arrest, thus preventing 
recovery by possa—Tater v Texas 
Bankers* As8*n, Tex.ClvApp 80 S W 
2d 469 

(8) To sustain finding that person 
to whom reward was awarded was 
pmrson Instrumental in securing ar¬ 
rest of one convicted of murder — 
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the arrest and conviction of the person who com¬ 
mitted a certain crime^ the record of the convic¬ 
tion of a person for that crime is pnma facie evi¬ 
dence of his guilt and it need not be otherwise 
pro\ ed An ofRcial certificate of the go\ emor to 
a reward offered for the apprehension of an of¬ 
fender IS only pnma facie valid, and maj be shown 
to be mvalid by proof which would imabdate oth¬ 
er official certificates purporting to be acts of the 
officers whose names they bear 

§ 48 Trial, Judgment, Costs, and Review 

General rules at to trial, costs, and review apply in 
actlona for rewards. 


The general rules governing trials in civil actions 
have been applied to tnals m actions relating to 
rewards,®® as, for e-vample, with respect to such 
matters as directing a verdict,®^ questions for the 
’ court and ju*y,®2 giving and refusing of instruc- 
I tions,®* and the verdict and findings,®** and general 
! rules have also been applied to questions relatmg 
to dismissal of the proceedmg®® and costs ®® 

Reziezj The general rules governing appellate 
proceedings in civil cases have been applied m such 
proceedings m actions for a rewarcL®^ Thus, for 
example, the usual presumptions will be indulged,®® 
I and a judgment wnll not be disturbed for error 
1 which IS not prejudicial ®® 


BEWOBK To work over^ 

**Reworkxng*’ A simple word m common use,® 
and defined as meaning working agam.^ It also 
znay mean ''mannfaeture/’^ and, in the usual mean- 
mg of the word ^^reworking/' that process ends when 
the character of the thing changes and throngh 
mannfactnre another and distmct thmg evolves® 


EEZ. The king® 

As the first word of maxims as to which there 
have been no recent apphcations see 54 CJT p 804 
note 2-p S05 note 35 

EHEOSTAT See Electricity § 1 b. 

i BHEX7MATIO FEVEE. See the definition Ferver. 


Braxton County Court ▼ Smith, 158 
SB. 877, no WYa. 882 

(4) To austain finding that reward 
waa for Information leading to ar- 
reat and conviction, and not for the 
actual arrest and conviction.—^Hen- 
nig V Glen Alden Coal Co, 178 A. 309, 
117 Pa.Super 807 

(6) To austain judgment awarding 
sheriff reward offered for arrest and 
conviction of hank robber—Kentucky 
Bankers Ass'n v Caasady, 94 S W 2d 
622. 264 Ky 851. 

(6) Other evidence held sufficient 
see 64 C J p 803 note 60 [aJ-Ce] 
Bvldenoe h^ld InsnflLoisnt 

(1) In general —Mutual Ben Health 
& Acc. Asa'n v Crowder, 28 So 2d 
654, 201 Miss. 92—54 CJ p 808 note 
50 CfJ 

(2) To show that a reward was of¬ 
fered authorized or subsequently 
ratified by defendants—Hileman v 
Borough of West Blizabeth Council, 
179 A. 786, 118 Pa.Super 275 

(8) To establish that party giving 
constable information leading to ar¬ 
rest of alleged kidnappers acted as 
agent of joint claimants —Bennett v 
Gerh; 61 SW2d 241 280 MoApp 601, 
certiorari quashed State ex rel Ben¬ 
nett V Becker, 76 SW2d 868, 385 
Mo 1177 

58. Ark.—Arkansas Southwestern R. 

Co V Dickinson, 95 SW 802, 78 

Ark. 483, 115 Am.SR. 64. 

54CJ p 808 note 61. 

59. Ky—Hager v Sidebottom, 118 

SW 870, 130 Ky 687. 


00. Neb—Miller v Hogeboom, 76 N 
W SS8, 56 Neb 434. 

61. Mich.—Hucldns v East Saginaw 
Second Nat Bank. 10 NW 122. 47 
Mich. 92 

54 C J p 803 note 53 
68. Neb—Miller v Hogeboom, 76 N 
W S88, 56 Neb 434 
Pa.—Stiver v Tuckfelt, ComPl., 95 
PittsbLegJ 471 
34 C J p SOS note 55 

63. Mich.—Huckins r East Saginaw 
Second Nat Bank, 10 NW 122, 47 
Mich. 92 

54 C J p 803 note 56 

64. Ran—Smith v Fenner, 172 P 
614, 102 Kan. 880, L. ltA.1918B 848 

54 C J P 804 note 57 
Wetdiot held proper 
Pa.—Stiver v Tuckfelt, ConuPL, 95 
I PittsbLegJ 471 

65. Ey—Johnson v Commonwealth, 
76 SW 832, 2$ EyLb 986 

54 C.J p 803 note 54 

66. Wis-^nn v tFirst Nat. Bank, 
$5 NW 969. 118 Wls. 537. 99 Am. 
S R. 1012 

54 C J p 804 note 58 

67 Ga.—Campbell v Mercer, 88 SJSt 
871, 108 Ga. 103 
54 C J P 804 note 59 

68. lowcL—Means v Hendershott 24 
Iowa 78 

64 G J P 804 note SO 

69 Ind.—Bronnenberg v Cobum, 11 
NR 29, 110 Ind. 169 
54 C.J P 804 note 6L 
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1. ITS—Atchison, T & S P R Cow 

V Union Wire Rope Corporation. 
DCMo, 1 FSupp 899 

To rework a steel rod is to conr 
tlnue further the processes which 
already have been used. If steel has 
been worked into a rod, and if by 
I further processing that rod is re- 
I duced in size, but still continues to 
be a steel rod, then it has been re¬ 
worked, but, if it is subjected to such 
processes that it ceases to be a rod, 
then it has not been reworked. In 
the latter case the rod has been used 
as raw material for the manufacture 
of something else—Atchison, T & 
3 F R. Co V Union Wire Rope Cox^ 
poration, snprA 

2. US—Atchison, T & S F R. Co 

V Union Wire Rope Corporation, 
supra. 

3. U S.—Union Wire Rope Corpora¬ 
tion V Atchison, T & S F R> Co, 
CCJLMo, 66 F2d 963, 967, 971 

4 . US—^Union Wire Pope Corpora¬ 
tion V Atchison, T & S F Ry Go., 
supra. 

5. X: S —Atchison, T & S F R. Co 

V Union Wire Rope Corporation, 
DCMo. 1 FSupp 399, 40a 
When a steel xod is heated, sub¬ 
jected to chemical and phi steal 
chaoses and drawn into line wire, 
there has been not a reworking of 
a steel rod, but a manufacture of a 
thing entirely new—Atchison, T & 
S F R. Co V Union Wire Rope 
Corporation, supra. 

i6L Black UO, 
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BEEUMATISSL A disease^ known by the medical 
texm ^^ypertropbio arthntia.*’^ The word is used 
to descnbe an infectious form of arthntis,^ and is 
said to be a genenc term which is applied to almost 
evexy ache and pam not otherwise accounted for 

*TOieumatism” is defined as an acute general dis¬ 
ease, variable and shifting in character, attacking 
the joints, with a marked tendency to involve the 
heart,a constitutional disease, which may be 
acute, subacute, or chronic, manifesting itself in a 
variety of morbid states, and characterized chiefiy 
by pains of various types,the disease specifically 
known as acute articular rheumatism, including sub¬ 
acute and chrome forms apparently of the same 
causation.^^ 

BHEUHCATOn). Hesembling rheumatism m one or 
more features 

BHZNOSOOFS. An instrument for the exploration 
of the nasal eavities.^6 

BHIZOPHXXS EOT A technical name for a blue 
mold which develops under high, warm temperature, 
when something starts to decay 

BHODE ISLAND One of the original thirteen 
states of the TJmted States of America, its full title 


being, ^rFbe State of Bhode Island and Providence 
Plantations.'^^ 

BHOMBOn) A geometrical term applied to an ob¬ 
long figure, the longer sides of which are horizontal 
and parallel and the shorter sides oblique and par¬ 
allel, giving two obtuse angles and two acute angles; 
an obhque-angeled parallelograuL^s 

BHUMKOBF COIL. See Electnoity § 1 b. 

BIBBON. A strip of fine stuff as silk, satin, or vel¬ 
vet, having two selvages It is sometimes synony¬ 
mous with "cord" see IS G J S p 281 note 19 

BIBS As used among dealers m meats the term 
appears to have no definite or specific meaning 

^^bs" and "nb side" as mining terms see Mmea 
and Minerals § 3 h 

BIGB. The gram or seeds of nee ^ 

BIOH. A relative term^^ variously defined as mean¬ 
ing abounding in desirable or effective qualities or 
elements, fertile, fruitful, of supenor quality, 
producing or yielding abundantly, productive or 
fertile, yielding large retnms 

It has been distiuguished from ^^poor" see 72 C J S. 
p 226 note 43 


Ti Ala.—^binson ▼ State, 102 So 
692. 696. 212 Ala. 459 
S. La.— Townley v Pomes, App., 198 
So 788, 792 

Hypertrophic arthritis see 6 C.JS. p 
774 note 74 1. 

81. Mass —Davidson v Massachu¬ 
setts Caa Ins. Co 89 NR2d 201, 
203, 325 Blass. 115 

10. HL—Bailey v Fraternal Re¬ 
serve L. Assoc., 202 I11.APP 480, 
485 

11. Ala.—'Robinson v State, 102 So 
698, 695, 212 Ala. 469 

64 CJ P 805 note 48 

IS. Ala.—^Robinson v State, supra. 

IS. Me.—Holmes v Continental Cas¬ 
ualty Co., 65 A. 885, 102 Me 287 
Acute articular rheumatism see 
Acute 1 CJ S. p 1450 note 98 

14. Stedman Med. D 
Rheumatoid arthritis sea Arthritis 

6 CJ S p 774 note 74 

15. Kan.—Atchison, etc.. R. Co ▼ 
Palmore, 75 P 609. 610, 68 Kan. 
545, 64 RRJL 90 

X8. Tenn.—Hllnofs Cent. R. Go v 
H. Rouw ds Co, 169 SW2d 829 
848, 25 TemuApp. 475. 

17* Bouvler I*D. 

SDstOQEioal Bots 

Its territory lies between Massa- 
diusetts and Oonnectlcu^ in the 


southwest angle of that portion ofi 
the teTritor> of the former state 
which was known as the colony of! 
New Plymouth, and Is situated at 
the head and along both shores of 
the Xarragansett Bay, comprising 
the islands in the bay the principal 
of which is Rhode island, placed at 
the mouth of the bay The settle¬ 
ment was commenced as early as 
June, 1686, on the present site of 
the city of Providence, by live men 
under Roger Williams Williams 
founded his colony on a compact 
which bound the settlers to obedience 
to the major part **only in civil 
things " leaving to each perfect free¬ 
dom in matters of religious concern¬ 
ment, so that he did not, by his re¬ 
ligious practices, encroach upon the 
public order and peace A portion of 
the Massachusetts colonists, who 
were of the antinomSan party, after 
their defeat in that colony, settled 
on the island of Aquetnet, now Rhode 
Island, where they associated them¬ 
selves as a colony on Mar<A 7, 1688 
These settlements, together with one 
at Shawomet, now Warwick, made by 
another sect of religious outcasts, 
under Gorton, in 1642-8 remained 
under separa^ voluntary govern¬ 
ments, styled ^The incorporation of 
Providence Plantations in the Nar- 
ragansett Bay in New England,*’ by 
virtue of a charter granted In 1648 — 
Bouvier LbD 


18. ni—^Moennlch ▼ Chicago. 147 
ULApp 658, 557 
19 Century D 

Ribbons as subject to tariff see Cus¬ 
toms Duties 5 48 

80. Ga—^Borum v Swift, 68 S BL 
608, 609, 135 Ga 198 
SO. Webster New IntD 
Phrases employing the term and 
as to which more recent adjudiesr 
tlons have not been found see 54 G.J 
p 806 notes 65-71. 

IC06hi or panned boiled rice and 
so-called wafers consisting of rice 
and barley have been held not to be 
rice—Hoyt v U S., 12 CustJkpp. 
47, 48 

88. La—Leppelman’s Succession, 89 
LaAnn. 468, 471—Moore v Succes¬ 
sion of Moore, App, 7 So 2d 716, 
717 

pr op e rty which would make a per^ 
son In one walk of life rich would 
be inadequate to supply the wants, 
albeit they are artilleiaJ, of one In 
another condition of Ufa—Leppel- 
xnan'a Succession, 20 LaAnn. 468. 
471—^Mbore v Succession of Moora 
LaJlpp, 7 Go 2d 716, 717 
88. Ind.—Bolts V O’Conner, 90 N.E. 
496, 498, 46 IndJU>P 178 
Phrases emplosring the term and 
as to whidli more recent adjudica¬ 
tions have not been found see 64 CU 
p 806 notes 81-82, 
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B10 HA . B D E0£ A fictitious person who appeared 
m England in certain actions such as ejectment 24 

BIDE. The term "nde” has several shades of mean¬ 
ing depending on the context in which it is em- 

ployed.25 

As a noun, "nde” is defined as meaning the act or 
fact of ndingi an excursion or journey on the back 
of an a n im a l^ or in or on any vehicle or convey¬ 
ance 26 

As a verb, "nde” may be used m a transitive27 
or in an intiansitive26 sense, and m its transitive 
sense it imports the idea of control or manage¬ 
ment 29 However, the word ^de” does not always 
import the idea of control or management, for a 
person is said to ^de^ when he has no control of 
the course of the vehicle in which he is, as a public 
omnibus, etc 20 The verb ^de” is defined as mean¬ 
ing to be earned or travel on horseback,2i to be 
earned on a horse or other ajnmal,22 or m any kmd 
of vehide or eaiiiage,22 to be supported in motion, 
to be borne along, to be earned along by, to make, 
perform, or do, by nding24 As a verb "nde” is 
also defined as meaning to control and manage, to 
manage or control while seated on,25 to sit on and 
control so as to be earned 26 

The verb ^de’^ has been distinguished from 
^dnve” see 28 C p 402 note 25 

BIDEK A schedule or small piece of parchment 
annexed to some port of a roll or record, and the 
term is frequently and familiarly used for any kmd 
of a schedule or wnting annexed to a document 
which cannot well be mcoiporated m the body of 
such docmnent.27 


TTiih reference to legislation a ^der” is a new 
and unrelated enactment or provision attached to a 
bill or measure 22 

In insurance termmology a ^der” is an additional 
paper attached to, and forming a part of, an insur¬ 
ance policy, and m this sense is defined in Insur¬ 
ance § 49 

BIDGFE. An elevation or protuberance long in 
proportion to its width and height and generally 
havmg sloping sides, a raised strip, especially, 
a lengthened elevation of land, a long hill or range 
of hills 29 It has been said that a ndge is an eleva¬ 
tion, not a mere uneven surface caused by foot- 
prmts 40 

BIDGIiDIGI' A male of any beast half-gelt,an 
animal half castrated,^2 a stallion only one of 
whose testicles come down mto the serotum.43 It 
has been distinguished from '^gelding" see 38 CJ’.S p 
761 note 57, and ‘^stallion ”44 

BIFLE The word ^^nfle” is employed both as a 
noun and as a verb, and as a noun sigmfying a form 
of firearm see the C J S title Weapons § 1, also 54 
C J p 807 notes 7-11. 

As a verb, "nfle” is defined as meaning to ransack 
and rob or plunder, to pillage thoroughly, to de¬ 
spoil ccnnifietely, to steal and carry away, especial¬ 
ly by force; to snatch away; to cany olX.45 

BIGKllNG* When ajiplied to the handling of heavy 
loads, whether of timber, metal, stone, or other 
similar material, the tacl^ lines, and fastenings 
with which the task is accomplished withont regard 


M. Bouvler Z*l> 

as. OkL—Federal Ufe Ins. Oo v 
McAleer. 17 P2d 681, 682. 688 , 161 
Old. 261. 

aa. OkL—(Federal Ufe Ins. 0» v 
McAleer, supra. 

87 NY—Silvarsteln v Commercial 
Casualty Ins. Co., 142 K.BL 281, 
282, 287 NT 891. 

aa. N T —Bommarlto North Amer¬ 

ican Accident Ins. Co., 298 N.TS. 
624, 625, 251 AppJOlT 128 

as NT—Sllversteln t Commercial 
Casualty Ins. Co., 148 NSL 281, 
282, 227 NT 291. 

aOL OkL—Federal Ufe Ins Co ▼ 
McAleer, 17 P.2d 681, 688 , 181 OkL 
261. 

81. Tex.—dtixens* R. Co v Ford. 
52 SW 675, 676, 98 Tex. 110, 46 
LJLA. 467. 

aa. Tax.—dtlsexui^ B. Co. r Ford, 
snprr 


83. NT^Coxpns Jhris Quoted la 
Bommarito v North American 
Accident Ins. Co., 296 NTS 624, 
625, 251 App.Div 128 
Tex.—Citizens* B. Co v Ford, 58 
S.W 575, 576, 98 Tex. 110, 46 
URJL 457 

SA Okl—Federal Ufe Ina Co ▼ 
McAleer, 17 P2d 681. 682, 161 OkL 
251. 

85. NT—Sllversteln ▼ Commercial 
Casualty Ins. Cd., 148 NJS. 231, 
282, 287 NT 891. 

Phrases emploirlnsr the word as a 


3& Pa.—Commonwealth v Barnet^ 
48 A. 976, 977, 199 Pa. 161. 

89. New Standard D 

40l Pa.—Bailey v OH City 157 A. 
486, 487 805 Fa. 825—Taylor v 
City of Philadelphia, 10 A.2d 75, 
77, 188 Pa.Super 19A 

41. Iowa.—Douslass v Moses, 66 
NW 271, 272, 89 lowa 40. 48 Am. 
BJL 358. 

Tex.—Biisoo v State, 4 TexJU»p. 219. 
221, 80 Am,R. 162 


verb and as to whi<di more recent 43 . Tex.—Briscoe v. States supra, 
adjudications have not been found 

see 54 CU. p 806 note 90-p 807 note 43. Wash.—Union Inv Co v Bosen- 
99 zweig; 189 P 874, 876, 79 Wash. 


38. N T-^Uverstein v Commerdsl 


112 


Casualty Ina Co, supra. 

Okl—Federal Ufe Ins. Co ▼ Mo- 
Aleer, 17 P2d 681, 682, 181 OkL 
251 

87. Black UH 


4A Mont.—State v McDonald, 24 P. 
628, 629, 10 Mont. 21. 24 AxaSB. 
25. 

48). Webster New IntJX 
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fco tile material, wlietlier metal or T^;etal>le, from 
wluoli they are fabncatecL^^ 

BIOGMNG TEE MASEET. See Market 55 GJS 
p 801 note 31 

BIGHT The word ‘‘right,” or m its plural form 
“lights,” 18 a common term,^^ of broad significa- 
tioii.^8 It IS a generic,abstract,50 and compre- 
hensive^i term, having a wide scope of meamng in 
its Tanons legal applications,^^ and it has no satis¬ 
factory definition or explanation except in connection 
with some concrete conception of the thing out of 
which it grows It may mean any legal right as 
the word is normally used, or it may be limited to 
some specific one of the large class of recognized 
“rights It may be a right to do something, to 
have something, to be something, or even to be let 
alone it may refer to a right or privilege to nse 
a highway or other public facility, or to utilize one 
of the great institutions of nature,or, on the 
other hand, it may refer to personal liberty, security, 
health, or property 57 

A right 18 a relation of a person or persons to 


some thing or person,55 and the term is frequently 
used to denote faculty, prerogative, or pnvdege,^^ 
or to designate power, prerogative, and privilege, 
especially when applied to corporations 50 The term 
also IS often employed to signify possession, and 
even ownership, of property to which one is en- 
titled,5i and, m law, is most frequently applied to 
property in its restricted sense.®^ The word “rights,” 
as applied to property, refers to the right to the 
free use> enjoyment, and disposal of it,®® and means 
the possession of the full and complete title, and of 
all remedies relatmg thereto®® The use of the 
word m connection with any specific property or¬ 
dinarily connotes claim or title thereto,®® smce it 
is broad enough to embrace whatever may be lawful¬ 
ly claimed.®® 

That which is directed by law for one’s protection 
and advantage is said to be one’s nght,®7 and a 
right, m a l^;al sense, exists when, m consequence 
of given facts, the law declares that one person is 
entitled to enforce agamst another a claim, or to 
resist the enforcement of a claim urged by another ®® 

The noun “right” is variously defined®® as mean¬ 
ing a claim,70 a well-founded claam,7l a well- 


4S. Mo —McCollin v James Black 
Masomr etc., Co 151 8 TV 973, 
975, 247 Mo 174. 

47 XT—U S PideMty & Guaranty 
Co y Borousrk Bank 146 NTS 
870, 876 161 App Div 479 
Tenn—Lomas v State, 8 Heisk. 287, 
306 

48. Minn.—Could v Baffle Creek 
School Dist, 7 Minn. 145 152 
49 XT—U S Fidelity & Guaranty 
Co V Borouffh Bank, 146 XTS 
870, 876, 161 AppJDiy 479 
X C.—^Plnkham v TJnbom Children 
of Jather Pinkham, 40 S.B.2d 690 
695 227 X a 72 

Tenn.—Lomas v State. 8 Heisk. 287, 
306 

TVVa.—TVeekley v TVeekley, 27 S.B. 
2d 591 594, 126 WVa. 90. 150 

A.L.R. 689 

SOu XC—Hampton v North Caro¬ 
lina Pulp Go, 27 S.B2d 538. 545, 
228 XC 585 

SL Tex.—^EVilcher y Carter, dv 
App, 212 STV3d 508. 509 

82. Minn —Gould y Baffle Creek 
School Dlst 7 Minn, 145 , 152 , 

63. XC—Hampton y North Caroli¬ 
na Pulp Co, 27 SJB.2d 538, 543, 
223 XC 535 

Xa the diettoasKy of the law Its 
meanlnff is restricted, specialized, 
qualified by the ftust, or oombination 
of facts, out of which the riyht 
arises.—Plnkham v TTubom Children 
of Jather Plnkham, 40 S.BL2d 590. 
695. 327 xa 72. 


54b XT—Water Power & Control 
Commission y Niaffara Falls Pow¬ 
er Co 80 NTS 2d 871, 375, 262 
AppDiv 460 

56. NC—^Etempton \ North Caroli¬ 
na Pulp Co. 27 SB 2d 088 , 545, 
223 NC 635 

53. N C —Hampton y North Caro¬ 
lina Pulp Co supra. 

57 NC—Hampton y North Caro¬ 
lina Pulp Co supra. 

"The unquestionably personal 
indlyidual zighbi which pertain to 
these subjects, whereyer invaded by 
the wronffful acts of another, cannot 
be disqualified of their slffnificance 
by crowdinff them into the general 
mold of common public rlffhts for 
interference with which, since they 
exist only in a hiffhly ffeneralized 
form and point merely to the public 
convenience, no individual remedy 
I may be had.*'—Hampton v North 
Carolina Pulp Co., supra. 

68 . Pa.—North Branch Pass R. Co 
V City Pass R. Co. 88 Pa. 861, 
867 

54 CJ p 808 note 24. 

Xu Spanish law. a right was either 
in the thing or to the thing—SuUi- 
\an y Richardson, 14 So 692, 709, 
33 Fla. 1 . 

59 Tex.—Fulcher y Carter, Civ 
App., 212 SW2d 608, 509 

30. Mo—^Barber Asphalt Pav Co v 
Field, 111 SW 907, 908. 184 Mo 
App 668 

64 CJ. p 808 note 49. 
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61. Tex.—Fuldher v Carter, Civ 
App, 212 SW2d 503, 509 
38, Mo—Barber v Asphalt Pav Co 
y Field 111 S W 907, 908, 134 Mo 
App 668 

54 C J p 809 note 71. 

63. Ind.—Bailey y Miller. 91 NB. 
24, 25, 45 Ind.App 475 

Mass—Ammidown v Granite "R***^!*-, 
8 Allen 286, 290 

64 . Ind.—Bailey v MlUer, 91 NJBS. 
24, 25, 45 Ind.App 475 

65 WVa.—Weekley v Weekley, 27 
SB. 2 d 591, 594, 126 WVa. 90, 150 
A.LJI. 689 

63. Tex.—Bankers Home Bldg & 
Loan Ass'n v Wyatt, 162 SW2d 
694, 696 189 Tex. 173 
54 C J p 809 note 57 
37 NT—^International R. Co v 
Rann, 120 NJS. 168, 154, 224 NT 
88 

ea Tex.—^Mellinger v Houston, 8 
I SW 249, 253. 68 Tex. 87 

39 Mont.—Waddell y Ravalli Coun¬ 
ty School Dlst No 8 , 257 P 278, 
280, 79 Mont 482 

7a Okl —Bx parte Bailey, 94 P 558, 
664, 20 OkL 497 

71- Ill—Xn re Wsmn's Bstate, 85 
NB2d 702, 705, 811 UkApp 190 
54 C J p 808 note 82 
imdflir the nnwxmea law, a "right* 
is a claim acknowledged as a well- 
founded claim by the experience of 
society which is the essence of the 
common law—Premler-Pabst Corpo- 
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founded or acknowledged darni/* a just claim, 
a legal claun;?^ that which one has a l^;al or social 
claim to do or to exact,that which a man is en¬ 
titled to have, or to do, or to receive from others, 
within the limits prescribed by law,^^ that which 
one person ought to have or receive from another, 
it being withheld from him, or not m his posses¬ 
sion that which justly belongs to one,*^^ some¬ 
thing with which the law invests one person and 
with respect to which, for his benefit, another, or 
perhaps all others, are required by the law to do or 
perform acts or to forbear or abstam from acts.^^ 


It is also defined as meaning power,legal pow¬ 
er,authority,*® i»nvilege,** prerogative;** im¬ 
munity,** a power or privilege to which one is en^ 
titled on principles of morality, religion, law, or the 
like,*® a capacity or privilege, the enjoyment of 
which IS secured to a person by law *7 

‘ Bight” IS further defined as meaning interest;** 
concern,** title,*® property,*! ownership,** ad¬ 
vantage; benefit** 

A “right” IS also said to be the legal consequence 
which attaches** or apphes** to certain facta 


ration ▼ Elm City Brewings Co., D 
CConn., 9 FSupp 754, 758 
72, Tenn.—^Alamo Development 
Corp V Thomas, 212 SW2d 606, 
610 

54 CJ p 808 note 88 
78. Me—^Monmouth v Plimpton, 1 
A. 698. 695. 77 Me. 556 
Similarly deSned 

(1) That to whicdL one has a just 
claim.—^In re WTynn's Estate, 86 X E. 
2d 702, 708 311 Ul App 190 

(2) A just claim, or that to which 
one has a Just claim.—Winnipeg v 
Barrett. 5 CartwrCas, Can, 82, 90 

74. Me—BGathom v Robinson, 56 A 
1057, 1059, 98 Me 884 

78. Ohio —State v Barr, 8 Ohio S. & 
CP 641, 646, 6 Ohio NP 485 
Okl—^Ex parte Bailey. 94 P 658, 554, 
20 Old. 497 
flHmllarly 

(1) That which one has a legal 
claim to do—8 v Patrick, CO 
Tenn.. 54 F 888, 848—54 CJ p 808 
note 88 

(2) That which may he lawfully 
claimed of any other person.—Winni¬ 
peg V Barrett, 5 CartwrCas., Can, 
82, 90. 91. 

(3) Whatever one may lawfully 
claim.—Coty v Prestonettes, Inc., C. 
CJLNT. 285 F 601, 60A 

(4) An enforceable claim or title 
to any subject matter whatever — 
Hathom v Robinson. 66 A 1057, 
1059, 98 Me. 884—64 OJ p 809 note 
61. 

(5) A claim or title to, or interest 
in. anything whatsoever that Is 
enforceable by law—Bailey v Mil¬ 
ler. 91 NE. 24, 26, 45 IndApp 475 

(6) A claim for the enforcement, 
redress, or protection of which the 
jurisdiction of a court may be prop¬ 
erly invoked.—State v Qrosnickle, 
206 NW 895, 896, 189 Wla 17. 

(7) That which one has a claim to 
possess or own.—Ex parte Bailey, 
94 P 553, 654, 20 OkL 497 

(8) The liberty of doing or posp 
aessing something consistent with 
the law.—Winnipeg v. Barrett, su¬ 
pra. 


78. Mont.—Waddell v Ravalli 

Count! School Dist. Xo 8, 257 P 
278, 280 79 Mont. 482 
Neb—Atchison etc., R. Co v Baty, 

6 Neb 87, 40. 29 AmR. 856 
77 NT—U S Ffdellt!, etc., Co v 
Borough Bank. 146 NTS 870. 876 
161 APP Div 479 
54 CJ P 809 note 67 

7a Okl —Ex parte BaUey, 94 P 553 
554, 20 Okl 497 

79 Tex—6al\eston. etc., R. Co \ 
Hennegan 76 SW 452, 458, 83 
Tex.ClvJLpp 314 

aa NC—Pinkham "i Unborn Chil¬ 
dren of Jather Pinkham, 40 S E.2d 
690, 695, 227 NC 72 
54 C J p 808 note 47 

81 Ohio—State v Barr, 8 Ohio S 
& CP 541 546, 5 Ohio NJP 485 
54 C.J p 808 note 48 

88. Ohio—State v Barr, supra. 

54 C.J p 808 note 42 

8a NC—Pinkham v Unborn Chil¬ 
dren of Jather Pinkham, 40 aB.2d 
690, 696, 227 N a 72 
64 CXJ p 808 note 51. 

84. NC—^Pinkham v Uhbom Chil¬ 
dren of Jather Pinkham. supra. 

64 C.J p 808 note 60 

8a NC—Pinkham v Unborn Chil¬ 
dren of Jather Pinkham, supra. 

54 C J p 809 note 52. 
bminiiity granted by authority 
US—U S V Patrick, aCLTenn., 54 
F 888, 848 

8a HI—In re Wynn's Estate, 35 N 
E.2d 702, 705, 311 UlApp 190 
Similarly defined 

(1) A power or privilege whereby 
one may be doing receiving or en¬ 
joying something—^In re Wynn’s Es¬ 
tate, 35 NE.2d 702, 705 311 IlLApp 
190 

(2) Any power or privilege nested 
in a person by law, whether to act 
or demand action or forbearance at 
the hands of another —Waddell v 
Ra\alll County School Dlst. No 8 
257 P 278. 280, 281, 79 Mont 432. 

87 Mont—Waddell v RavalU 
County School Dist No a supra. 

391 


ShnOarly defined 

(1) Capacity residing in one man 
of controlling, with the assent and 
assistance of the state, the action of 
others.—State v Barr 8 Ohio S. & 
CP 541, 546, 5 Ohio NP 435 

(2) Capacity or power of exacting 
from another or others, acts or for¬ 
bearance—People V Ulster Cbunty. 
65 NT 800, 808 

88. Okl—State v Lyon. 165 P 419, 
420 68 Okl 285 
54 C.J p 809 note 62. 

SSuilarly defined 

(1) That interest which a person 
actually has in any subject of prop¬ 
erty. entitling him to hold or con- 
\ey it at pleasure.—^Haskins v Ryan. 
64 A 486. 488. 71 NJEfi 575 

(2) The Interest or share which 
anyone has in a piece of property — 
Ex parte Bailey. 94 P 553. 654, 20 
OkL 497—54 OJ p 809 note 64 

89 Okl—State v Lyon, 165 P 419. 
420, 68 Okl 285 

9a WVa.—Weeldey v Weekley, 27 
SE.2d 591 694, 126 WVa, 90. 150 
AL.R. 689 
54 C J p 809 note 68 
Similazly 

(1) Legal title.—Monmouth v 

Plimpton, 1 A b93, 695 77 Me. 556 

(2) Lawful title or claim.—Winni¬ 
peg V Barrett; 5 CartwrCas., Can., 
82, 91 

91. Or—Shaw v Proffitt, 109 P 584, 
587, 57 Or 192. 201. AnzLCa8.19l8A 
63 

54 C J P 809 note 66 

98. Me—Monmouth v Plimpton, 1 
A 698 695 77 Me. 556 
54 C J p S09 note 65 

93. Okl—State v Lyon, 165 P 419. 
420, 63 Okl 2S5 

84. NT—U S Fidelity, etc., Co v 
Borough Bank, 146 NTS. 870^ 876, 
161 AppJDlv 479 

Or—White v Multnomah County, 10 
P 484 486. 13 Or 817, 57 Am.R. 
20 

95. US—^Mikkelson v Pacific S S. 

Co., DC Wash.. 46 P2d 124, 125 
54 OJ P 808 note 20. 
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The word has Taiions other meanings, and 

as a noun it ina 7 signify the right hand or side,^^ 
as a verb it may mean to alter or change (something 
wrong) so as to make (it) nght,^? and as an ad¬ 
jective it may mean properly according with the 
conditions of the case, fit, suitable, becoming 

^^Bight” has been held equivalent to, or gymmy- 
mous with, '‘an right” see 3 G J S p 873 note 40, 
“claim” see 14 CJ S. p 1185 note 71, “deed” see 
Deeds $ 1 a (1), “hberty' see 63 CJ S p 438 note 
40, “obligation” see 67 G J S p 17 note 40, “owner¬ 
ship” see Property § 13 b (1), “power^^ see 72 C J S 
p 398 note 72, “remed 3 r” see Actions § 4 a, and 
“title” see Ftopertj § 15 a. “Bight” has been held 
synonymous with, and has also been distinguished 
from, “cause of action” see Actions § 8 a (1) (j). 

It has been compared with, or distinguished from, 
“favor” see 35 G J S p 756 note 30, “immoral” see 
42 CJ S p 396 note 65, “mdulgence” see 42 G J S 
p 1372 note 68, “law” eee 52 G J S p 1026 note 51, 
“obligation” see 67 C J S p 17 notes 41, 42, “privi¬ 
lege” see 72 G J S. p 953 note 48, “reme^’ see Ac¬ 
tions § 3 a (1), “status,”*® and “title” see Property 
Sl5a. 

The plural form “rights” has been held to be the 
antithesis of “liabilities” see 53 CJ S p 20 note 
14. 

Bi^t of Way 

As an sasement or the land %tself In a number 
of cases the statement has been made that the term 
“right of wa/’ has a twofold eignificaticm,^ and it 
may be used to describe not only the easement, but 

eCL Kew standard D 
97. New Standard D 
8& New Standard D 
64 &J p 814 note 84 
as. 8D—Calhoun v Bryant ISS N 
W 266, 171. 28 BJD 266 
1. U S.—Territory of New Kexloo v 
U S Tniat Co of New York, N 
16 act 128, 132, 172 US 171, 

48 Lb Ed. 407—Joy v City of St. 

Louis. Ho, 11 set 243 266, 188 
U.S. 1, 84 LEd. 848—Keener y Un¬ 
ion Fac. By Co., C.C.C 0 I 0 , 81 F 
126, 128 

ICinn.—Bosell r Rannestad, 88 NW 
2d 40. 48 826 Minn. 4U 
Tex.—Brightwell v. Intematlonal- 
Qreat Northern R. Co, CivJkpp, 41 
aw 2d 819, 822. 

64 aJ p 824 note 8 
a. Cat—Moaidey y Los Angeles 
Pao. By OOh 84 P2d 818, 220. 189 
OaLApp 421. 

a. SJ>—Aloom y Edmunds County, 

241 N W. 828, Sa< 59 SJ> 618. 

4, U.S.—Territory of New Mexico y 
U & Trust Go of New York, N. 


as well the strip of land oeeupied by such use,® that 
IS, the physical property * However, the more com¬ 
mon use of the term is m the sense of an easement 
and as descnbing a right belonging to a party, a 
right of passage over a tract,^ a mere mtangible 
right to cross, a right of crossing, a right of 
way,® and it is m this sense that the term is 
treated m the following paragraphs 

A Tight of way is an incorporeal hereditament,® 
and there are statements m Easements § 3 a to the 
effect that a right of way is an easement, but it is 
only one kmd of easement,7 for “easement” is the 
broader term since it mclndes other charges on real 
estate than rights of way, as stated m Easements 
§ 2 While the statement has been made that anght 
of way is not necessarily an easement, smee it may 
consist either of the fee or merely of an easement 
of passage and use,® it has also been said that a 
conveyance of a right of way is not a conveyance 
of the land itself and title does not pass bnt only 
the right of passage over the land.® 

A “right of way” is primarily a pnvilege to pass 
over another’s land,^® or a privilege which one per^ 
son, or particular description of persons, may have 
of passing over the land of another m some partien- 
lar line.^^ It is nothing more than a special and 
limited right of nse,^® which does not exist as a 
natural right, but which must be created by a grant 
or its equivalent,^® and it has been said that rights 
of way l^ve attached to them the same idea of dura¬ 
tion or quantity of estate as is apphed to corporeal 
hereditaments^® The term denotes the tenure by 


M. , 19 set. 129, 188, 172 US 171, 
48 LEd 407—Joy v City of St 
Louis, Mo 11 set 248, 256, 188 
U S 1 84 L.Ed. 848 

Minn.—Bosell v Rannestad, 88 NW 
2d 40 48. 226 Minn. 418 
Tex.—^Bxishtwell v International- 
Great Northern R. Ca, dv JU>p, 41 
SW2d 819, 822 
54 CJ p 824 note 9 
6. US—Keener t Union Pac. By 
Co, CCColo, SI F 126, 128 
Ind.—^Marlon, etc.. Tract Go v Sim¬ 
mons, 102 NE. 182, 188, 180 Ind. 
289. 

6. Ill—Fsllon T Illinois Commerce 
Commission, S4 NE.2d 641, 644, 
402 HL 616 

7. Ill—Fallon y Illinois Commerce 
Commission, supra. 

& Fa;—GraybiU v Hassel, 74 AAd 
686, 688, 167 Fa.Super 284. 

9t. Wls.—Klelh y Van Schoyc^ 27 

N. W2d 490, 498, 250 Wls. 41S. 

10. GsL—Alameda County y Ross, 
89 P8d 460, 468, 88 GaUippwSd 186 
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'Ttlsht** and **priylle8o** as synony¬ 
mous see Privilege 78 CJS p 958 
note 48 

nrases emploiring the term ''right 
of wair and as to which more recent 
adjudications have not been found 
see 64 CJ p 886 notes 60-62 
IL CaL—Almada v Superior Court 
in and for Napa County, App., 149 
P 2d 61, 64. 

54 CJ p 825 note 29 
Similarly expre sse d 
A privilege which an indlvidusl or 
a particular description of Indivlduala 
as the inhabitants of a certain vil¬ 
lage, or the owners or occupiers ef a 
certain farm, have of going over an¬ 
other's ground.—Lanier v Booth, 6C 
Miss. 410, 418—54 CJ p 886 note 88 
18 . Md.—West V Maryland Gas 
Transmission Corporation, 169 A. 
768. 768, 162 Md. 298—Bosley v 
SusQuehanna Canal, 8 Bland 68, 67 
18. Cat— A la m eda County v Ross, 
89 P8d 460, 468, 88 CaLApp 2d 186 

14b HL—Texas Co v O'Meara, 86 
N.B.2d 866, 858, 877 HI. 144. 
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which land is held,^^ and is desexiptiye of the ease¬ 
ment nght and not of the land to which it is af¬ 
fixed A nght of way may be either public or 
pnvate,!^ but, whether public or private, it is es¬ 
sentially different from a fee-simple nght to the 
land over which the way passes 

Bights of way are created for vanous purposes, 
sometimes for passage over a road, sometimes for 
a ditch, and sometimes for a canal, but whatever 
the particular nght of way may be for i.t is in every 
ease a nght of passage over another’s land, or, m 
other words, an easement to use the land of another 
for such particular purpose 

The term ^^nght of way” is defined as meaning a 
right of passage over another person s land,-^ and it 
has been said that this definition has been so uni¬ 
versally mcorporated into innumerable decisions 
that it may be said to be generally accepted 
Other defimtions to the same effect are a right of 
passage over another man’s ground,-^ a nght to 


pass over the land of another,a right of travd 
over another’s land,^* a nght to a way over the 
lands of another ^5 ‘TKight of way” is further de¬ 
fined as signifying a chaige or burden on the land 
of one for the benefit of another,-^ a charge im¬ 
posed on one hentage for the use and advantage of 
a hentage belonging to another propnetor 

There are vanous kinds of rights of way, and a 
nght of way may be public or it may be pnvate 
as staged supra note 17 A nght of way may 
be by custom or it may be fi*om necessity, and if 
iL 15 by custom it is one which appertains to a cer¬ 
tain dismct or remtory, but not to any particular 
tenement forming part of that temtory, and it is 
not necessarily confined to owners of land within 
that temtoiy2S A nght of way from necessity 
emsts where a man having several tracts of land 
sells one which is surrounded by the others, having 
no way of ingress and egress but through one of 
those reserved.29 A nght of way may be either an 


15. Cal—Alinada v Superior Court 
in and for Napa County, App, 140 
PSd 61 64—San Pedro etc., R. Co 
T PUlabury. 139 P 669, 671. 28 CaL 
App 675 

ni—Tallman t Eastern Illinois & 
Peoria R. Co. 41 NR2d 587 640 
879 lU 441—^Woodward Governor 
Co V City of Loves Park, Winne¬ 
bago County, nU 82 NR2d 887 
889, 885 RUApp 528 

16 Cal—Almada v Superior Court 
in and for Napa County, App, 149 
P2d 61, 64. 

Ill—^Tallman v Eastern Illlnoia & 
Peoria R. Co, 41 NR2d 537, 540 
879 Ill 441—Woodward Go^emor 
Co V City of Loves Park, Winne¬ 
bago County, m, 82 NJS.2d 887, 
889, 885 niApp 528 
54 C J p 825 note 48 

17 Cal—Alameda County v Ross, 
89 P 2d 460, 468, 82 GaLApp 2d 185 

Oeneral or special 
The grant of a right of way, per 
se, and nothing else may be a foot¬ 
way, or it may be a general right of 
way, that is, a right of way not only 
for people on foot, but for people on 
horseback, or people in carts, car¬ 
riages, and other vehicles.—Speer v 
Erie R. Co., 65 A. 1024, 1025, 72 NJT 
Eq 41L 

18. Md.—West T MaiTland Gas 
Transmission Corporation, 169 A. 
758. 768, 162 Md. 298—^Bosley v 
Susquehanna Canal, 8 Bland 68, 67 
E v a ry other right or banafit deriv¬ 
able from the land, not essentially 
injuriotis to, or Inoompatlble with, 
the peculiar use called the *^ght of 
way,** belongs as absolutely and en¬ 
tirely to the holder of the fee simple 
as though no such right of way ex¬ 


isted. He la. In fact, for every pur^ 
pose considered as the absolute own¬ 
er of the land subject only to an 
easement or ser\ltude he may re¬ 
cover the land so charged bv eject¬ 
ment, he may bring an action of 
trespass against anvone who does 
arv injury to It not property inci¬ 
dent to an exercise of the right of 
wav, he has a right to the trees 
growing upon it, to all minerals un¬ 
der Its surface, he may carry water 
in pipes under it, and the freehold 
with all its profits not inconsistent 
with the right of way belongs to 
him—West \ Maryland Gas Trans¬ 
mission Corporation, 159 A. 758, 763 
162 Md. 298—^Bosley v Susquehanna 
Cana], 2 Bland, Md., 63, 67 

19 Cal—Almada v Superior Court 
In and for Napa County, App, 149 
P2d 61, 64. 

90. Ca|—Almada v Superior Court 
in and for Napa County, supra. 
KuUarly definsd 

(1) A right to use the passage 
over the lands of another—Postal 
Tel Cable Co v Southern R. Co, C. 
ON a, 90 F 80. 82 

(2) A right of ingress and egress 
to and from the grantee’s lands.— 
San Rafael Ranch Co v Ralph Rog¬ 
ers Co, 96 P 1092, 1098, 154 CaL 76 

(8) A right of a person to travel 
over a particular tract of land with¬ 
out Interference—Kallnowski v Jar 
cohowskl, 100 P 852, 854, 52 Wash. 
859 

(4) A right not to be hindered, ob¬ 
structed, or delayed by persons who 
reasonably can avoid hindering, ob¬ 
structing. or delaying the one who 
has by law precedence in using the 
right of way—Driscoll v Boston EL 
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R. Co, 112 NR 219, 220, 228 Mass. 
533 

21. Cal—Almada v Superior Court 
in and for Napa County, App, 149 
P2d 61 64 

22. WIs—Rleih v Van Schoydk. 27 
NW2d 490, 498 250 WIs. 418— 
Williams V Western Union R. Co, 
6 NW 482 484, 50 Wis. 7L 

23. Del—Poole v Greer, 65 A. 767, 
6 Pennew 220 

NT—^People ex rel Brvan v State 
Tax Comrs 124 NTS 711, 713, 
67 Misc. 508 
Similarly stated 

A right to pass for all or for cer¬ 
tain purposes, at all or at certain 
times, over and upon another’s land. 
Neb—Cass County v Chicago, eta, 
R. Co., 41 NW 246, 247, 25 Neb. 
848, 2 LJELA. 188 

NJ* —-Stujnresant v Woodruff 21 N 
JLaw 133, 186, 47 Am.D 156 

94. Utah.—Clawson v Wallace, 62 
P 9, 10. 1C Utah 800 

26. Conn.—Seery v Waterbury. 74 
A. 908, 909, 82 Conn. 567, 25 L.RJL, 
NS 681, 18 AnmCas. 73 

26. Or—Shaw v Proffitt, 109 P 584 
587, 57 Or 193, Ann.Ca8.1918A 68 

54 CJ p 825 note 28 

27. Pa-—Manbeck v Jones, 48 A. 
586 587, 190 Fa. 17L 

28. Conn.—Graham v Walker, 61 A. 
98 99, 78 Conn. 180, 112 Ain.S R. 
98. 2 L.RJL,NS., 982. 8 Ann-Cas. 
64L 

29. SC.—Poole V Edwards, 15 S.E. 
2d 849, 850, 197 SC 280—Lawton 
V Rivers, 18 S.CJU 445, 447, 18 

t Am.D. 741. 
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easouent appurtenant or an easement in gross as 
stated in Easements § 4 a. 

It IS stated supra p 392 notes I, 2, that the term 
^‘nght of way” has a twofold eignification, and may 
be used to describe not only the easement but as 
well the strip of land itself occupied by such use^ 
and this twofold signiflcation extends to the term as 
it is employed with reference to railroads, for it is 
stated in Railroads § 1 j that "right of way’^ may 
signify either the etnp of land on which the track 
IS laid or the legal right to use such land See also 
Railroads § 82 The right to construct telephone 
and telegraph lines along railroad rights of way is 
treated m the C J S title Telegraphs and Tdephones 
§ 42, also 62 C J p 54 note 53-p 57 note 86 

As a preference accorded a vehicle or pedestrian 
The tenn ^^nght of way” is commonly employed to 
denote a preference to one of two vehicles,^^ or as 
between a rehicle and a pedestrian,asserting right 
of passage at the same place and at approximately 
the same time It means the right of a vehicle to 
proceed unmterruptedly in a lawful manner in the 
direction m which it is moving in preference to an¬ 
other vehicle approachmg from a different direction 
into its 2 >ath.S 8 Jt is sometimes said to be a relative 
nght^^ only,ss and not an ahsolute,^^ indexible, or 
xmquahffed^? n^t which may be exercised without 
using reasonable care.^^ The right of way estab¬ 
lishes ixrecedence only when rights might otherwise 
be evenly balanced.^^ A person who is entitled to 
the right of way is not justified in asserting his 
right when, by the exercise of due care he can or 


should see that to do so is likely to cause an accident 
and injury to himself or another, and thus a person 
who insists on exercising his right of way under 
circumstances which would cause a reasonably pru¬ 
dent person not to do so is guilty of negligence or 
contributory n^ligence, as the case may be Right 
of way 18 a privilege,and not a duty which must 
be exercised, and, being a privilege it may be 

waived.*^ 

The term ^^nght of way,” when used as sigmfying 
a preference accorded a vehicle or pedestrian, is 
employed with reference to travel by land, travel 
by water, and travel by air 

In connection with travel by land the term "right 
of way” IS treated in various titles throughout this 
work, particular reference being made to the index 
to the title Motor Vehicles. For other specific refer¬ 
ences see also the C J S titles Highways § 237, Mu- 
mcipal Corporations §§ 1767, 1778, 1779,1788, 1789, 
Railroads § 716, and Street Railroads §§ 207-216, 
also 60 C J p 394 note 85-p 405 note 59 

For specific references to the treatment of the 
term "right of way*^ m connection with travel by 
water see the mdex to the title Collision. 

Under the provisions of 49 U S C A. §§ 401-705, 
authority is granted to the Civil Aeronautics Board 
to make rules and regulations x>ortaining to air 
transportation, and, pursuant to this authority, 
nght-of-way rules applicable to aircraft have been 
established, such rules being set out in the Code of 
Federal Regulations title 14 § 60 J.4. Cases dealing 


sa Cal—Pattlsaon v Caranash, 68 
P2d 868 870. 18 CalApp2d 128— 
Cowan \ Market St Ry Co. 47 P 
2d 752 754. 8 Cal App 2d 642 

Minn—^LeVaaaenr v Minneapolis St 
Ry Co, 21 XW2d 622, 635 231 
Minn. 205 

31 Minn—^LeVasseur v Minneapo¬ 
lis St Ry Co supra. 

32. Cal—Cowan v Market St Ry 
Co 47 P2d 752. 754. 8 Cal App 2d 
642 

Minn.—IjeVasaeur v Minneapolis St 
Ry Co., 21 NW2d 622. 525. 221 
Minn. 205 

83. CaL—Pattisson v Cavanaah. 68 
P2d 868 870. 18 Cal App 2d 123 

MC—State v HUl, 62 S.£.2d 682 
588. 283 NC 61. 

Ohio—Morris v Blooznsren, 187 N 
EL 2, 4. 127 Ohio App 147, 80 A. 
L.R. 831—^Ewinsr v Burkhardt 
Brewinff Co. 15 M.E 2d 160, 161. 
57 Ohio App 468. 

54 OJ p 824 note 14. 

34. Minn —LeYasseiir v Mlnneioo- 


11s St Ry Co, 21 NW2d 622. 525, 
221 Minn. 205 

2CC—Jackson \ Browning. 29 SEL 
2d 21. 28 224 NC 76 
Wash—^Lund v Western Union Tel¬ 
egraph Co., 74 P2d 220, 223. 192 
Wash. 579—Hooper v Corliss. 261 
P 645 €46 146 Wash. 50 
35 Wash.—^Lund v Western Union 
Telegraph Co, 74 P2d 220 228. 192 
Wash. 579—Hooper v Corliss, 261 
P 645, 646. 146 Wash. 60 
85. Ind.—^Neawelt v Roush, 85 NE 
2d 506 518 119 Ind.App 481— 

Cochran v Wlmmer. 81 K E 2d 790, 
794, 118 In<LApp 684 
37 C—Jackson v Browning, 29 SE 
2d 21, 23. 224 NC 75 
Ohio—Heidle v Baldwin. 161 NE. 
44. 48. 118 Ohio St 876—Hling ▼ 
George Ast Candy Co, 168 NJBL 
761. 762, 88 Ohio App 177 
87 Ohio—Heidle v Baldwin, 161 N 
EL 44. 48, 118 Ohio St 875—Ellng 
V George Ast Candy Co, 168 NJSL 
761, 762. 88 Ohio App 177 
88. Ind.—Neuwelt v Roush. 85 NE 
2d 506. 618, 119 Ind.App 481. 

394 


89 Ohio—Heidle v Baldwin. 161 N 
E. 44. 48 118 Ohio St 876—Kllng 
V George Ast Candy Co. 168 N 
EL 761 762. 88 Ohio App 177 

40. Wash.—^Lund v Western Union 
Telegraph Co. 74 P 2d 220, 228. 192 
Wash 579—Hooper v Corliss, 261 
P 645. 646, 146 Wash. 60 

41- Cal—People v Noland. 189 P2d 
84. 85. 88 CalAipp 2d Supp 819 
Ind—^Neuwelt v Roush. 85 NB.2d 
506. 513 119 IndJtpp 481 
Minn —Wright v Minneapolis St 
Ry Co. 33 NW2d 347. 852. 222 
Minn. 105 

'Ttight** and '^privilege*' as synony¬ 
mous see Privilege 72 CJS p 968 
note 48 

SUmllarly expressed 
A privilege not to he exercised In 
total disregard of the rights of oth¬ 
ers—Heidle V Baldwin. 161 NSL 44, 
48. 118 Ohio St 875—Kling v George 
Ast Candy Co, 168 NJBL 761, 762, 88 
Ohio App 177 

48, Cal —People v Noland, 189 P 2d 
84, 85, 88 CaLApp 2d Sapp 819 
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TTith nght-of-way rules applicable to aircraft will 
be treated in Aenal Navigation § 24. 

Other Phrases 

The word ^^nght” is employed in other phrases 


which are set out m the note and for additional 
phrases empioying the term and as to which more 
recent adiudications have not been found see 54 
C J p 810 note 9S-p S14 notes 10, 36-42. 

I EIOHTFnL. Lawful,-*^ Intimate^5 


43. Bubstaiitlal rlabt 

(1) Such a right as may be en¬ 
forced and protected by law—^Hare 
V Sears. 17 Ohio S & CP 590. 592— 
60 CJ p 978 note 29 Laws depri\- 
Ing accused of substantial right or 
immunity as ex post facto see Con¬ 
stitutional Law SS 443-446 

(2) Something to which on proved 
or conceded facts, a party may lay 
claim as a matter of law, which a 
court may not legally refuse and to 
which it can be seen that the party 
is entitled within the well-settled 
rules of law—^Howell v 3Iills, 58 N 
T 822 829—60 C J p 978 note 80 
Biglit In personam 

A right which avails exclusively 
against certain or determinate per¬ 
sons—^Hook V Hoffman. 147 P 722, 
728, 16 Arlz 540 
Bight in rem 

(1) A right whicdi avails against 
all persons whomsoever —Wabash, 
St. L. & P Ry Co V Shacklet. 105 
Ill 864. 879, 44 Am.R. 791. 

(8) A right which avails against 
persons generally—^Hodk v Hoff¬ 
man. 147 P 722. 728, 1$ Ariz. 840 
Additional phrases 

(1) ''Bill of rights” see Bill 10 
CJS p 884 notes 66-70, and the 
title Index to Constitutional Law 

<2) "Constitutional right” see Con¬ 
stitutional Law 9 1 

(8) "Contingent right** see 17 OJ 
S p 185 note 41 

(4) "Creative right!* is one which 
is conferred by statute as distin¬ 
guished fl*om a right whidbi stems 
from common law, and the nature of 
a creative right, its quality and char¬ 
acter. are dependent on the statute 
creating it.—^Ewing v Risher, C.A 
OkL. 176 F2d 641, 644. 

(5) "Individual right” see 42 C J& 
p 1366 note 62 

(6) "Legal right" see 52 aJS. p 
1042 note 76-p 1043 note 96 

(7) "Natural rights" defined and 
distinguished from "civil rights** see 
Civil Rights i 2. 

(8) 'iPolitical rights** defined and 
distinguished fri>m "civil rights" see 
Civil Rights 5 2. 

<9) '^ftight and wrong test" as a 
test of responsibility for crime 
where insanity is pleaded as a de¬ 
fense see Criminal Law H 59, 61, 
and Homicide I 4 Cb 


(10) "Right away" defined see 7 
CJ S p 1313 note 91 

(11) "Right by accession" distin¬ 
guished from "right by specification" 
see Accession S 1 a. 

(12) 'R'ght in action-** a phrase 
frequently used in p awe of chcse in 
action, ard ha^ ng an idertical mean¬ 
ing—^B'ack L.D 

(18) -R'ght of action." generally, 
see Actions 8S S-21 

(14) 'Plght of common* defined 
see Common Lands S 1 and consult 
the tife Index 

(15) ' Right of confrontation " 
generally, see Criminal Law S5 802 
999 

(16) "Right of control" as a prin¬ 
cipal consideration in determining 
whether one employed is a semant 
or an independent contractor see 
Haster and Servant 8 8(3) 

(17) Plght of dower** see Lower 
S9 8. 42-47 

(18) "Right of entry" as mean¬ 
ing right of xK>8ses8ion see 80 CJS. 
p 268 note 81, as synonymous with 
"right of action" see Actions 8 8a 
( 2 ) 

(19) "Right of lateral support" see 
Adjoining Landowners §8 4-10 

(20) "Right of navigation" see 65 
CJ S p 268 note 20 

(21) “Right of privacy" as the 
term is employed with respect to 
the determination of whether a cause 
of action in damages exists for an 
unwarranted Imasion of such right 
see Right of Pri\acy 8 1 et seq. 

(22) "Right of property" see Prop¬ 
erty Sic 

(23) "Right of redemption" see 
Cfiiattel Mortgages 9 482 Executions 
9 258. Judicial Sales 8 87. and Mort¬ 
gages S 818 

(24) "Right of succession" see De¬ 
scent and Distribution 9 1c. 

(25) "Right of snffriLge" see Elec¬ 
tions 8 2 

(26) "Right on" is a term com¬ 
monly used to express the meaning 
"near *’—Yinson v Southern Ry 
System. 154 S.W2d 784. 786. 287 Ky 
625 

(27) "Right to be" compared with 
"exist" see 85 CJS p 199 note 81 

(28) "Right to open and close" the 
argument of counsel to the jury la 


discussed generally in the CJS ti¬ 
tles Criminal Law § 9S3. and Trial 98 

43. 44. also 64 CJ p 71 no^e 29-p 84 
note 80 

(29) 'Right to reserve." as used 
in baseball p^ajeris contract, held to 
signify an option see Master and 
Servant 8 7 a 

(80) "Right to trial by junr" see 
Juries 98 9-S3 

(31) “Sanctioning right" defined as 
the right of a sem'ant who is wrong¬ 
fully discharged to recoter damages 
from the master for a breach of con¬ 
tract see Master and Servant 8 48 a 

(82) ‘Serial rights" are words 
having a definite meaning among 
publishers, and are understood to 
comprehend all publishing rights, in¬ 
cluding magazine and newspaper 
publishing rights, and excepting 
only book, dramatic and moving 
picture scenario rights —New Fic¬ 
tion Pub Co v Star Co, DON’T, 
220 F 994 995 

(33) "Social rights" distinguished 
from 'civil rights* see Civil Rights 
8 2 

(34) "Sovereign right," a right 
which the state alone or some of its 
governmental agencies, can possess. 
—City of St. Paul v Chicago. M. & 
St. P Ry Co. 48 NW 17. 21, 45 
Minn. 387 

(35) "Trial of right of property** 
consult the title index to Executions. 

(36) "Water right" see Waters 8 
181, also 67 CJ p 1002 note 25-i> 
1004 note 58 

(87) "Writ of right" in a general 
sense is any writ whidh issues as 
a matter of course on mere applica¬ 
tion as stated in the CJ S definition 
Writ post In a more specific sense 
an obsolete writ dealing with reel 
property, and treated in this sense in 
Real Actions 88 2-17 

44. Dak.—^Territory v O'Conner, 41 

NW 746, 749, 5 Dak. 897, 8 LJEtA. 

855 

Wash.T—Maynard v Hill, 5 P 717, 

718, 2 Wa8h.T 82L 

Phrases employing the tenn and 
as to which more recent adjudica¬ 
tions have not been found see 54 CJ. 
p 814 notes 48, 49 

45 NM.—Baca v. Fares, 42 P. 162, 

166, 8 NM. 187. 
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RIGHT OF PRIVACY 


This Title indudes ihe existence, nature, and extent of the right of individuals to live free from un¬ 
warranted publicity and without interference in private matters with which the pubhc is not concerned, 
remedies for interference with such nght, and the offense of opemng, reading, or publishing private 
letters or papers^ 


Hfttten not In tbis TtOe^ treftted elMwlim la tills woKlc» Me DesezlptiTe-Wore indtfs 


Analysis 

§ 1 Definition; existence and nature of nght—p 396 
2. Extent of nght—p 399 

3 -Paramount nghts of pubhc—p 401 

4 -Pictures—p 403 

5 -Names—p 409 

6 Waiver or forfeiture of nght—p 413 

7 Actions for damages—^p 414 

8 Offense of openmg, reading, or publishing pnvate letters or papers—p 417 
See also descriptive word index in the back of this Yolume 


§ 1. Definition; Existence and Nature of 
Right 
a. Definition 
b Existence of nght 
c. Nature of nght 

a. DefinitioiL 

The *Vlght of privacy" has been defined se the right 
of an individual to be let alone, to live a life of seclusion, 
or to be free from unwarranted publicity 


The "right of pmacy," as the term is employed 
with respect to the determination of whether a 
cause of action in damages exists for an unwar¬ 
ranted invasion of such nght or whether it may be 
protected by injunctive rehef, may be defined as 
the nght of an individual to be let alone,i or to hve 
a life of seclusion,^ or to be free from unwarranted 
publiaty,* or to live without unwarranted mtefer- 
ence by the public about matters with which the 


Im US—Garner ▼ Triangle Publi¬ 
cations, DC^T, 97 FSupp 546 
548—Berg v Minneapolis Star St 
Tribune Co, DCLMlnn., 79 FSupp 
957, 961—Cospui Juris guoted in 
Banks ▼ King Features Ssmdlcate, 
DOXY.. 30 FSupp 852, 853—Mau 
V. Rio Grande Oil, DCCal. 28 F 
Supp 845, 846—Paramount Pic- 
tnres v Lieader Press, DCOkl, 24 
F Supp. 1004, 1007, reversed on 
other groundSi CGLA., 106 F2d 
229 

OaL—om ▼ Curtis Pnb Co^ App^ 
221 F,2d 565, 567—Kerby r Hal 
Roach Studios, 127 P2d 577, 679, 
58 CalJtppld 207—Metter v Los 
Angeles Examiner, 85 P2d 491, 
494, 25 CaLApp 2d 204—Melvin v 
Reid, 297 P 91. 92, 112 CaLApp 
285 

Fla.—Cason v Baskin, 20 So 2d 243, 
S48. 155 Sla. 198, 168 AJJJL 480 

Kt —Gregory v Bryan-Hunt Co^ 174 
aw 2d 510. 612, 295 Ey 845— 
Rhodes V. Graham, 37 aW2d 46, 
47, 283 Ey. 225—Jones T* Herald 


Post Co, 18 aw 2d 972, 972, 230 
Ey 237 

Sliss—^Martin ▼ Dorton, 60 So 2d 
891, 893 

Mo—Barber v Time, Inc., 169 aW 
2d 291, 294. 848 Mo 1199 
H Y —People, on Complaint of Stem, 
V Robert R. McBride St Co, 288 N 
YS 501, 506, 159 Mlse. 6 
Ohio—^Martin v F L Y Theatre 
Co, 1 Ohio Supp 19, 2L 
S(L—^Holloman v Life Ins. Co of 
Virginia, 7 S.B.2d 169, 171, 192 
SC 454 127 A.I 1 .R. 110 
Wash.—^Lewis v Physicians and 
Dentists Credit Bureau* 177 P.2d 
896, 897 

54 (U p 816 note A 
Action for damages see Inffa | 7 
Right of privacy as subject for pro¬ 
tection by Injunction see Injnno- 
Hons fi 182 

a US—Berg ▼ Minneapolis Star 
& Tribune Co, DCXMlnn., 79 F 
Supp 957, 961—OospQB Juris gnot- 
sd in Banks v Eing Features Syn¬ 
dicate, DGHT., 80 FSupp. 352, 
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858—Paramount Pictures v Lead¬ 
er Press, D C Okl, 24 F Supp 1004 
1007, reversed on other grounds, G. 
CA., 106 F 2d 229 

Cal—Kerby v Hal Roach Studios, 
127 P2d 677, 68 CaLApp 2d 207— 
Metter v Los Angeles Ezamlner, 
95 P2d 491. 494. 85 CaLApp 2d 
804—Melvin r Reid* 897 P. 91* 
92, 112 CaLApp 285 
Oa.—^PavesiOh v New England Li. 
Ins. Co.. 50 S EL 68, 122 Ga. 190, 
106 AulSR. 104, 69 L^RJ^ 101, 2 
AnmCas. 56L 

Ey—Rhodes v Graham, 87 SW2d 
46, 47 238 Ey 825—Jones v Her^ 
aid Post Co, 18 &W2d 972, 978, 
280 Ey 287 

NY—People, on Complaint of Stem 
V Robert R. McBride St Co., 288 
NYS 501, 605, 169 Miso. 5. 
SttmUsc definition 

The right of freedom from unlaw¬ 
ful Interference with sedlusion.— 
Gregory v Brsran-Hunt Co., 174 SL 
W2d 510, 512, 295 Ey 845 

a U a—Oorpns Juris guotsd in 
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BIGHT OF PBIVACT 


%1 


public IS not necessarily concerned,^ or to be pro¬ 
tected from any wrongful intrusion into an indi\id- 
ual*s pnvate life which would outrage or cause 
mental suffering, shame, or humiliation to a person 
of ordinary sensibilities.^ 

b. Existence of Eight 

In tome, but not In all, Jurltdletiono the existence of 
an enforceable right of privacy has been recognized, 
even In the absence of statutory regulation 


As hereinafter appears the anthonties are in con¬ 
flict as to the propriety of recognizing the exist¬ 
ence of an indnnduars right of privacy as a dis¬ 
tinct bas's of a cause of action because of its m- 
fnngement apart from other rights, such as the 
right to liberty, property, and reputation, which are 
discussed in appropriate titles elsewhere m this 
^ work Willie some decisions or authorities recog- 
j nize such a nght,^ other decisions or authorities 


Banks v King: Features Syndicate, 
DON’T SO FSupp 852, 853 
Ala.—Oorpus Juris anoted la Smith 

V Doss, 87 So 2d 118, 120 251 Ala. 
250 

Ky—^Brents v Morgan, 299 SW 967, 
970 221 Ky 765 

NJ—Corpus JoiiB dtod ia McGov¬ 
ern V Van Riper 48 A2d 614, 318 
187 NJEq 24 affirmed 45 A.2d 
842, 137 NJEq 548 
KY—^People, on Complaint of Stem 

V Robert R. McBride & Co, 288 
NTS 601, 605, 159 Misc 5 

SC—Holloman v Life Ins Co of 
Virginia, 7 SK2d 169, 171, 192 S 
C 454, 127 A.UR. 110 

Similar 

(1) The right not to be subjected 
to unwarranted and undesired pub¬ 
licity 

ITS—Berg v SOnneapolis Star A 
Tribune Co, DCMlnn., 79 FSupp 
967, 961—^Paramount Pictures v 
Iieader Press, DCOkl, 24 FSupp 
1004, 1007, reversed on other 

grounds, CCJL, 106 F2d 229 
Cal—Kerby v Hal Roach Studios 
127 P2d 677, 679, 68 CalApp2d 
207 — Metter v XjOS Angeles Exam¬ 
iner, 95 P2d 491, 494, 85 Cal App 
2d 804—Melvin v Reid, 297 P 91, 
92. 112 CalApp 285 
Ky—^Rhodes v Graham, 87 S.W2d 
46, 47. 288 Ky 225—Jones v Her¬ 
ald Post Co, 18 SW2d 972. 978, 
230 Ky 227 

NT—^People, on Complaint of Stem 

V Robert R. McBride & Co, 288 
NTS 601, 159 M1SC.6 

(2) The right to live in a com¬ 
munity without being held up to the 
public gaze against one's wllL—Ca¬ 
son V Baskin, 20 So 2d 248, 248, 156 
Fla. 198, 168 AL-R. 480 

(8) The right to be tret from the 
unwarranted appropriation or ex¬ 
ploitation of one's personality 
Ala.—Smith V Doss, 87 So 2d 118, 
120, 251 Ala. 250 

Ihd.--<!iontinental Optical Oo v 
Reed, 86 NE.2d 806, 809 119 Ind. 
App 048, rehearing denied Ind. 
App., 88 NJQ.2d 55, 119 IndJtpp 
648 

Wash.—Ijewis ▼ Fhirsicians and 
Dentists Credit Bureau, 177 P2d 
896. 897, 27 Waah.2d 267 

(4) The right to be free from the 
publicising of one's private affairs 


with which the public has no legiti¬ 
mate concern. 

-Ua.—Smith \ Doss supra. 

Ind.—Continental Optical Co ▼ 
Reed, supra. 

Wash.—^Lewis v Phvsic*ans and • 
Dentists Credit Bu^'eau, supra. i 

(5) The right to live free from^ 
an^ and all publicity unwarranted by 
the conduct or station In life of com¬ 
plainant. 

Ohio —MarUn v F L T Theatre Co. 

1 Ohio Supp 19, 21 

(6) The right not to be dragged 
into publicity—^Mau v Rio Grande 
Oil, DdCal, 28 FSupp 845. 846 

4. US —Corpus Juris tinoted in 
Banks \ King Features Syndicate, 
DC NT 80 FSupp 852 858 

NT—^People, on Complaint of Stem 

V Robert R. McBride A Co, 288 
NTS 601, 505, 159 Misc. 6 

54 C J p 816 note 6 

5, NJ"—McGovern v Van Riper, 48 
A2d 614 518 187 NJEq 24 af¬ 
firmed 45 A2d 842, 137 NJEq 648 

Ala.—Smith v* Doss, 87 So 2d 118, 
120, 251 Ala. 250 

Wash.—Liewis v Physicians and 
Dentists Credit Bureau 177 P2d 
896. 897, 27 Wash.2d 267 

e. Ala.—Smith V Doss, 87 So 2d 
118, 251 Ala. 250 

Ariz.—Reed v Real Detective Pub 
Co, 162 P2d 188 68 Ariz. 294. 

FUl—C ason v Baskin, 20 So 2d 248 
155 Fla. 198, 168 ALuR. 480 
Ga.—Walker v Whittle. 64 S E.2d 
87, 88 Ga.App 446—Davis v Gen¬ 
eral Finance & Thrift Corp., 67 S. 
E.2d 225, 80 Ga.App 708 
Ind.—State ex rel Mavity v Tim- 
dall, 66 NB.2d 755, 224 Ind. 864— 
Continental Optical Co v Reed, 
86 NE.2d 806, 119 IndApp 648 
rehearing denied 88 NB.2d 55, 119 
IndApp 648—Patton v Jacobs, 78 
NX.2d 789, 118 Ind.App 868 
Ey—Gregory v Bryan-Hunt Co., 174 
8.W2d 510, 295 Ky 845—Trammel 

V Citizens News Co, Inc. 148 S. 
W2d 708, 285 Ky 529—Rhodes v 
Graham, 87 S.W2d 4$. 288 Ky 
225 

Mo—Barber ▼ Time, Inc., 159 &W 
2d 291, 848 Mo 1199 
N J—Frey v Dixon, 58 A2d 86, 141 
NJEq 481—McGovern V Van Rip- 
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er 48 A2d 514 186 NJEq 24 af¬ 
firmed 45 A2d 842 187 NJEq 548 
NC—^Flake v Greensboro News Co, 
195 SR 55, 212 NC 780 
Ohio—^Friedman v Cincinnati Ijocal 
Joint Executiv e Board of Hotel 
and Restaurant Employes Intema- 
tioral Alliance and Bartenders* In¬ 
ternational League of America., 6 
Ohio Supp 276, reversed on other 
grounds 90 NE2d 447, 86 Ohio 
App 1S9 

Or—^Hinish v Meir & EYank Co., Ilf 
P2d 438, 166 Or 482 188 AXuR 1 
Pa.—Clayman v Bernstein, 88 Pa 
Diet. & Co 543—Harlow v Buno 
Co, 86 Pa.Dist. & Co 101 
SC—Holloman v Life Ins. Co of 
Virginia. 7 S E 2d 169, 192 S C 454, 
127 AL.R. no 
54 C J p 617 note 11. 

The basis of the sight of psivaoy 
is a part of the right to liberty and 
pursuit of happiness, which recog^ 
nizes that the individual does not 
exist solely for the state or society 
but has Inalienable rights whi<di can¬ 
not be lawfully taken from him as 
long as he behaves properly—Barber 
\ Time, Ino, 159 SW2d 291, 848 
Mo 1199 
m Oalif osBla 

(1) The existence of the right of 
privacy has been recognized—Kerby 
V. HU Roach Studios 127 P2d 677, 
58 Cal App 2d 207—Matter v Los An¬ 
geles Examiner, 95 P2d 491, 85 CaL 
App 2d 804—Melvin v Reid, 297 P 
91, 112 CU App 285 

(2) The right Is based on certain 
general provisions of the constitu¬ 
tion. 

US—Mhn T Rio Grande On, DC 
CaL, 28 FJSupp 845 
CsL—Melvin V Reid supra. 

Sa the mstriot of CoUmUa 

(1) The existence of the right has 
been recognized in a case in which 
it was said that the question was 
then open in the District of Colum- 
blA—^Peay v Curtis Pub Co.. DC. 
D C., 78 F Supp 805 

(2) In an earlier case In the Unit¬ 
ed States court of appeals for the 
District of Columbia, it was stated 
that the theory that an action lies 
for the invasion of the privacy of 
an individual is of recent origin and 
is unknown to the common law. and 
that, in the case at bar, it was un¬ 
necessary to decide whether such an 
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speafically deny such a right^ except to the ex¬ 
tent that It has been conferred by statute.^ In 
this connection the view has been expressed diat 
the right of pnvacy was unknown to the an¬ 
cient common law,^ but it has been stated that, 
while the right has always existed, a remedy for 
protection of the right was not afforded at ancient 
common law,i® and that such remedy may be re¬ 
garded as a creation of modem common law^^ 

Whether or not the constitutional guaranty of 
personal security includes a right of pnvacy is 
considered in Constitutional Law § 205 

c Nature of Bight 

In some, but not In all. Jurisdictions the right of 
privacy Is regarded as a purely personal right 

The right of pnvacy, assuming its existence, has 


been regarded at a purdy personal right,although 
there is authonty to the effect that it is a property 
nght,!* at least where the right of an individual 
to pnvacy with respect to his own picture is m- 
vohed.1* On the theory that the nght is purely 
personal, it has been held or recognized that it may 
be enforced only by the person whose nght has been 
mfnnged,i5 that the individual nght of privacy 
which any person has during hfe dies with the per- 
son,i® and that any right of pnvacy which sur¬ 
vives IS a nght pertaxmng to the living onlyi^ 
While It has been hdd that a parent cannot en¬ 
join an unauthorized publication of the portrait of 
an infant child,i8 rdief has been granted to the 
parents of infants where the nght of privacy v'as 
invaded after the death of the children The 
right of pmacy concerns directly claimant’s own 


action can be maintained in the Dis¬ 
trict of Columbia, in view of the fact 
that, in any event the facts Involved 
did not constitute a violation of 
the right of privacy—-Dlmhurst v 
Pearson 153 F2d 467. 80 U SJlpp 
DC 872 
Xa iCiciilaaa 

(1) The right of privacy has been 
recognized.—Pallas v Crowley, Mil¬ 
ner & Co., 83 NW2d 911, 322 Mich. 
411. 

(2) There was, however, earlier 
authority to the contrary—Atkinson 
V John SL Doherty & Co., SO NW 
285, 121 Mich. 872, 46 Li.R.A. 219, 
80 AuLSJa. 507—54 CLJ p 817 note 
12 [e] 

7, US —Ije-iey v Warner Bros Pic¬ 
tures, DC XT., 67 FSupp 40 
XT—Slmmerle v New Tork Eve¬ 
ning Journal, 186 NE. 217. 262 
NT 99—Wallach v Bacharach, 80 
NTS 2d 87, 192 Misc. 979 affirmed 
84 N T S 2d 894, 274 App Div 919— 
Birmingham v Dally Mirror, 28 N 
TS2d 549, 175 Misc. 872, affirmed 
25 NTS 2d 998, 261 App Div 888— 
Boes V MacFadden, 22 NTa2d 
519, 174 Misc. 1019—People on 
Complaint of Stem, v Robert R. 
McBride 4b Co.. 288 NTS 501 159 
Misc. 5—McAiUiffe v Local Union 
Na 8, Ihtemational Brotherhood 
of Electrical Workers, 29 N T S 2d 
962 

Wis.—Judevlne v Benzles-Montaaye 
Tael 4b Warehouse Co., 269 NW 
295, 222 Wis. 512, 106 AXi.R. 1448 
54 CJ p 817 note 12 
OouunonJaw right 

(1) There Is no common-law right 
of privacy—^In re Hart's Estate, 88 
NTS 2d 635 198 Misc. 884—Hllne v 
Robert M. McBride 4b Co., 11 NTS 
2d 674, 170 Misc. 974. 

(2) At least the right was not pro¬ 
tected at common law—Tisher v 
Murray M Rosenberg; 23 NTS.2d 
677, 176 Misa 270. 


SB. WaSblngton 

(1) The existence of the right has 
been denied.—^Hillman v Star Pub 
Co, 117 P 594, 64 Wath. 691, 85 L 
RJL,Na, 695 

(2) In a recent case, however, in 
which it was held that the act com¬ 
plained of did not \iolate the right 
of prlvao. If there was such a right, 
it was said It is not necessary to 
answer appellants* first auestion as 
to whether a right of privacy ex¬ 
ists, or to align this court definitely 
with either those who do or those 
who do not recognize the existence 
of the right of privacy"—Lewis v 
Physicians and Dentists Credit Bu¬ 
reau. 177 P2d 896, 87 Wash.2d 267 
& US—Sidle V T-R Pub Corp, 

C.G.A.NT.. 113 F2d 806, 188 A 
L.R. 15, certiorari denied 61 SCt 
393, 811 US 711, 86 L.Ed 462— 
Le\ey v Werner Broa Pictures, D 
CNT 67 FSupp 40 
NT—-Kimmerle v Now Tork Eve¬ 
ning Journal, 186 NB. 217, 262 N 
T 99—Waliach v Bacharach, 80 
NTS 2d 37, 192 Misc. 979, affirmed 
84 NTS 2d 894, 274 App Div 919 
—^Fisher V Murray M Rosenberg, 
28 NTS 2d 677. 175 Miso. 870— 
Birmingham v. Dally Mirror 23 
N T S 2d 549 175 Misc. 872, afiElrm- 
ed 25 NTS 2d 998, 261 AppJ>i\ 
888—Ross V MacFadden Publicar 
tions, 22 NTSw2d 519, 174 Misc. 
1019—Kline v Robert M. McBride 
Co, 11 NTS 2d 674, 170 Misc. 974 
—^Martin v New Metropolitan Fic¬ 
tion, Inc. 24$ NTS 859. 189 Misc. 
290, affirmed 264 NTS 1015 284 
App Div 904—Dache v Abraham 4b 
Straus, 89 N T S 2d 981, appeal dis¬ 
missed 51 NTS 2d 866, 268 App. 
Div 929, and affirmed 54 NTS 2d 
400, 869 App Div 692, reargument 
denied 54 NTS 2d 727, 269 App 
Div 755—MoAulifle v. Local Un¬ 
ion No 8, International Brotheiv 
hood of Electrical Workers, 29 N 
T S 2d 968 


Statutory provisions as to use of 
picture or name see infra §9 4 5 
9 Cal—Melvin v Reid, 297 P 91 
112 CalJbpp 285 

Ohio —^Martin v P L T Theatre Co. 
1 Ohio Supp 19 

10. Arlz—Reed v Real Detective 
Pub Co, 162 P2d 138, 68 Ariz 
294 

IL Ariz.—^Reed v Real Deteoti\ e 
Pub Co, supra. 

18. US—^MAu V Rio Grande OIL 
DCCal, 28 FSupp 845 
Ariz.—Reed v Real Detective Pub. 

Co 162 P 2d 188 63 Ariz 294 
Cal—^Melvin v Reid, 297 P 91 112 
Cal App 285 

Ohio —Martin v F L T Theatre Co. 
1 Ohio'Supp 19 

R.I—Henry v Cherry, 78 A 97, 80 
R.1 18, 186 Am SR. 928 24 L.R. 
A,NS, 991, 18 AnmCas 1006 
54 C J p 818 note 14 
18. Mo—^Munden v Harris, 134 S 
W 1076, 153 Mo App €52 
50 C J p 788 note 87 [aj 
14. Mo—Munden v Harris, supra. 
54 C J p 818 note 16 
15 US —Von Thodorovich v Franz 
Josef Bern Association, C C Pa., 154 
P 911. 

64 C J p 818 note 17 
16. NT—Schuyler v Curtis 43 N 
R 22. 147 NT 484. 49 Am SR. 
671 81 L.R.A 286 
54 C J p 818 note 18 
Whether action for infringement of 
right of privacy survives death of 
injured person see Abatement and 
Revival § 145 k. 

17 NT—Schuyler v Curtis, supra. 
54 C J p 818 note 19 

18. NT —Murray v Gast Lith., etc 
Co, 28 NTS 271, 8 Misc. 86 

19 Ga.—Bazemore v Savannah 

Hospital, 155 S R 194, 196, 171 Ga, 
257 

54 CJ p 818 note 2L 
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§§ 1-2 


peace of mind.*® A violation of the right of pn- 
1 acy IS a torfc*l 

§ 2 Extent of Right 

The right of privacy It not an absolute right and 
la subjaet to limitations, and, while It Includes protee* 
tion against the publication of an Individual’s private 
affairs under some clrcumstancesp the dissemination of 
news or news events does not generally constitute an 
Invasion of the rights 

It has been stated broadly that the right of pn- ; 
\acy IS designed to protect those persons with 
whose affairs the community has no legitimate 
concern from being dragged mto an undesirable 
and nndesircd publicity ,22 and to protect all per¬ 
sons from having matters which they may properh 
prefer to keep private made public against their 
will 23 The nght includes protection against mor¬ 
tifying notoriety unless some legal justification for 
its infliction exists 24 While the cases m which a 
nght of pnvacy has been asserted are frequently 
cases mvolvmg the use of the name, discussed infra 
§ 5, or picture, discussed infra § 4, of an individual, 
and while the view has been taken that the pub¬ 
lication of mformation obtained is not an essential 


element of a violation of the right of privacy,*® 
the nght has been recogmzed with respect to a 
publication of a person’s pnvate affairs ** In order 
to constitute a violation of the nght of pnvapy 
it IS not essential that a commercial use be m- 
vol\ed,27 that libel be present,** or that special 
damages be sustained,** but the view has also 
been expressed that there is no recognized nght of 
i pn'acy except with respect to what is actionable 
‘ under the broad defimtion of ^"hbel” as a pubhcation 
which discredits plaintiff in the minds of any con¬ 
siderable and respectable class m the community** 

The nght of pm acy is not an absolute nght*i 
and IS subject to limitations** It protects only 
the ordinary sensibilities of an individual and not 
supersensiti\ eness ** Generally, the nght does not 
exist u'lth respect to the dissemination of news and 
news e\ents*4 or educational information,*® and 
does not prohibit the communication of any matter, 
even though m its neiture pnvate, when the pub¬ 
lication is made under circumstances which would 
render it a pnvileged communication according to 
the rule with respect to slander and libel*® In 


20 Mass—^Themo v New England 
Newspaper Pub Co, 27 N^2d 758, 
806 Maas 64 

Kigbt to protection from defamation 
distlngnlshed from rigbt of privacy 
see Xilbel and Slander 5 4. 

81 Ala.—Smith v Doss, 87 So 2d 
118, 251 AJa. 260 

Ga.—Pavesich v New England Ij. 
Ina Oo, 50 SR 68 132 Ga. 190 
106 Am.SIL 104, 69 L..R.A. 101, 2 
Ann.Cas 551. 

Ind —Continental Optical Co v 
Reed, 86 NJS.2d 806 119 Ind.App 
648, rehearing denied 88 N R2d 56, 
119 IndJi.pp 648 

SC—Holloman v Life Ins. Co of 
Virginia. 7 SR2d 169, 192 SC 
454 127 A.L.R. 110 
88. Fla.—Cason v Baskin, 80 So 
2d 685, 159 F1 «l 8L 

83. Fla.—Cason v Baskin, supra. 

84. Cal.—Eerby v Hal Roach Stu¬ 
dios, 127 P2d 577, 58 GalJtpp.2d 
207 

wnneoessazy pnbUoatlon of sets pzL 
or to zahabilltatloii. 

One’s privacy will be protected 
against invasion by unnecessary pub¬ 
lication of immoral acts of a person 
who has rehsUbilitated himself since 
his life of shame.—Gill v Curtis 
Pub Co.. CaUtpp., 281 P2d 565 
89 Cte.-'^cDaniel v Atlanta Coca- 
Cola BotUlng Co, 2 SJS.2d 810, 60 
GaJtpp 92 

83. Fla.—Cason v Baskin, 20 So 2d 
686, 169 Fla. 81—Cason v B as kin , 
so sio 241 2«2. 1S5 Sliu 199, 108 JL 
lOL 480. 


Mich.—^Pallas v Crowley Milner & 
Co 88 NW2d 911, 832 Mich. 411 
Mo—^Barber v Time, Inc^ 169 SW 
2d 291 248 Mo 1199 
Ohio—Corpus Juris anoted in John¬ 
son V Scripps Pub Co, 6 Ohio 
Supp 18. 21 
54 C.J p 818 note 24. 

87 US—Gamer v Triangle Pub¬ 
lications, DC.NT, 97 FSupp 546 
Ga.—^McDaniel v Atlanta Coca-Cola 
Bottling Co. 2 S.RSd 810, 60 Ga. 
App 92. 

88. Cal—Gill V Curtis Pub Co, 
App.. 281 P3d 565 

89 Cal—GUI V Curtis Pub. Co., su¬ 
pra. 

ao US—Wright V R. K. O Radio 
Pictures, DCMasa, 55 FSupp 639 
8L Ind.—State ex reL Mavity v 
Tyndall. 66 NR2d 765, 224 Ind. 
864. 

BTo sight to oomplete Isolatloa 
One is not entitled to complete iso¬ 
lation by virtue of the right of priv¬ 
acy—^Barber v Time, Inc., 159 SpW 
2d 291, 848 Mo 1199 
She intimate detsUs of private life 
are not entitled to an absolute im¬ 
munity from the prying of the press. 
—Gidis V F-R Pub Corp., CCLA-N 
T.. 118 F2d 806, certiorari denied 61 
SOL 898, 811 US. 711, 85 L.Bd. 462 
88i. NJ*—-McGovern v Van Riper, 
54 A 2d 469. 140 N.J.E<1 341 
Pa.—BCarlow v Buno Co, 86 PaJDist. 
&06 lOL 

Bight sabozdlaated to paramount 
sight 

The protection of a right of prlv- 
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acy may be subordinated, where cir¬ 
cumstances disclose existence of a 
paramount right.—People v Appel- 
baum. 97 NYS2d 807, 277 AppDlv 
48 

83. CaL—Gill V Curtis Pub. Co. 
App, 281 P 2d 565 

E’la—Cason v Baskin, 20 So 2d 242, 
155 Fla. 198 168 ALlR. 480 

Ga.—Davis v General Finance Sc 
Thrift Corp. 57 S R2d 225, 80 Ga. 
App 708 
Bnle diseassed 

In order to constitute invasion of 
right of privacy, act must be such 
as reasonable man can see might and 
probably would cause mental dis¬ 
tress and injury to any one possess¬ 
ed of ordinary feelings and Intelli¬ 
gence and situated in like clreum- 
staaces as Injured person.—Reed v 
Real Detective Pub Co., 162 P 2d 188, 
68 Axis. 294. 

84 US—Gamer v Triangle Publi¬ 
cations, DG.NT., 97 FSupp 546 
Ala.—Smith V Doss, 87 So 2d 118 
251 Ala. 250 

Axis.—Reed v Real Detective Pub 
Co, 162 P 2d 138 68 Ariz. 294 
CaL—Matter v Los Angeles Exam¬ 
iner 95 P2d 491. 85 CalApp2d 
804—Melvin v Reid, 297 P 82, 112 
CaLApp 285 

Fla.—Cason v Baskin. 20 So 2d 248, 
155 Fla. 198, 168 ALR. 480 
Ohio—-Martin v F L T Theatre 
Co, 1 Ohio Supp. 19. 

3S. US—Gamer v Triangle Pnbll- 
cations, DCNT, 97 FSupp 546 
38. EJr—Brents v Morgan, 299 &W 
967. 221 Xy 765. 



§2 


maST OF PBTVACY 


77 C J S 


any event, the right of privacy must be recognized 
and enforced without curtailment of constitutional 

guaranties.*^ 

While it has been said that there can be no 
redress for the invasion of privacy by oral pub- 
hcation,** at least m the absence of speaal dam¬ 
age,** the view has also been taken that the nght 
may be violated by a radio broadcast^* In a ju- 
ns^ction in whidi the existence of a common-law 
nght of pnvacy is denied, the view has been taken 
that wntten words, the effect of which is to in¬ 
vade pnvacy and to bnng undesired notonety, are 
not actionable unless they also appreaably af¬ 
fect reputation,^^ but this pronouncement should be 
considered in connection with the discussion of 
the statutory provisions prohibiting the use for 
purposes of advertising or trade of the name, por¬ 
trait, or picture of a living person without wntten 
consent, infra §§ 4, 5. 

The prease motives of a person charged with 
invading the nght of pnvacy are not matenal 
with respect to the determination whether there 
IS a nght of action,^* and malice is not an essen¬ 


tial element of a violation of the nght** A com- 
mumcabon or publication which othenvise does not 
violate the right of pnvacy is not rendered viola¬ 
tive of such nght by the fact that it is false** or 
that It IS made in bad faith** or maliciously** 
There is even authority for the view that, in or¬ 
der to impose liability, the invasion of the claimed 
nght of pnvacy must have been mtentional*^ 

The nght of pnvacy is designed primarily to 
protect the feelings and sensibilities of human 
beings, rather than to safeguard property, busi¬ 
ness, or other pecumary mterests ** While m some 
junsdictions there is apparently no liability, on the 
theory of a violabon of a common-law right of 
pn\acy, with respect to a publication designed to 
effect the collection of a debt,** and there is au- 
thonty for the view that merely sending a tel^pram 
which threatens the bnnging of action if a debt 
is not paid does not constitute an invasion of 
the nght of pnvacy,** it has been held or recogmzed 
that certam publications or communications designed 
to effect the collection of debts may be regarded 
as mvasions of the right of pnvacy of the debtors *^ 


Ohio—Ooepai JtaAm aooted la John¬ 
son V Scripps Pub. Co., S Ohio 
Snpp 18, 21. 

PrtvUoged ooxnmunications undor 
rolo as to libel or slander aeneral- 
ly see Ubel and Slander 8S 87-120 

87. 71a.—Cason v Baskin, 20 So 2d 
248, 155 Fla. 198, 168 AJL^R. 480 

Oblo —Coxpns Jtuls aw>ted in John¬ 
son ▼ Scripps Puh. Co., 6 Ohio 
Supp 13, 21. 

54 C.J p 819 note 27 
Effect of constitutional yuaranty of 
freedom of speech and of the press 
on riffht of privacy see Consti¬ 
tutional Ijaw 8 218 a. 

88. CaL—Melvin v Reid, 297 P 91, 
112 CalJ^D 285 

Fla.—Cason v Baskin, 20 So 2d 248, 
155 Fla. 198 168 A L.R. 480 
E^—Gregory v Bnan-Hunt Co, 174 
SW2d 510, 295 Ky 845—Brents 
V Morgan. 299 SW 967, 221 £y 
705 

Ohio—Martin v F X. 7 Theatre Oo.. 
1 Ohio Supp 19 

89 Wash.—Iiewls v Physicians and 
X>entista Credit Bureau, 177 P2d 
896, 27 Wa8b.2d 267 

40L TTJ8.—Man v Bio Grande Oil, D 
CLCbL, 28 F.Snpp 845 
Badio dramatisation of event in 
which a person was involved was 
an invasion of his right of privacy 
—Man V. Rio Grande Oil, supra. 

41. KT—Eixnmerle v New York 
IBvenlng Journal, Inc., 186 K.SS. 
217, 262 NT 99—Bixmlngham ▼ 
Daily Mirror, 23 NTS2d 549, 176 
MQsa 872, affirmed 25 N.T.S.2d 


998. 261 App.Div 888—Ross v 
MacFadden Publications, 22 NTS 
2d 518. 174 Mia& 1019—McAuliffe 
V Local Union Na S, International 
Brotherhood of Electrical Work¬ 
ers, 29 NTS 2d 968 
Right to protection from defamation 
see Ubel and Slander | 4 
49. US—Sidis V F-B Pub Corp., 

! CCJLNT 113 F2d 806, 188 A. 
li.R. 15 certiorari denied 61 SCt 
893 811 US 711. 85 L.Ed. 462 
Wash.—Lewis v Physicians and 
Dentists Credit Bureau, 177 P2d 
896, 27 Wa8h.2d 267 

43. Fla.—Cason v Baskin, 20 So 2d 
243, 155 Fla. 198 168 A.L.R. 430 

Wash.—Lewis v Physicians and 
Dentists Bureau, 177 P2d 896 27 
Wash 2d 267 

Want of malice as defense to acp 
tlon see infra i 7 

44, Ga.—Davis v. General F^inaace 
& Thrift Corp, 57 8JBL2d 225, 80 
GaA.pp 708 

46. Oa.—Davis v. General Finance 
& Thrift Corp, supra. 

46. US—Sidis V F-R Pub Co, C 
OAJNTT, 118 F2d 808 188 A.L.R 
15, certiorari denied 61 SCt. 898, 
811 US 711, 86 L.Bd. 462 
4!7 Pa.—Harlow v Buno, 88 Pa. 
Dlst & C6 101 

48. By—MaysviUe Transit Co v 
Ort, 177 SW.2d 869, 296 Ky 524. 
Aottoa by oocpocatfoa 
In view of the rule stated la the 
text plaintiff corporation was not 
edtiiled to recover from dty com- 
mlasVmer and newspaper publisher 
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for report made by commissioner to 
city commission and published in 
newspaper Incorporating plaintilTs 
tax reports filed with state depart¬ 
ment of revenue on ground of vio¬ 
lation of plaintiff’s right of privacy 
—Maysville Transit Oo v Ort su¬ 
pra. 

49 Wls.—Jude\ine v Benzies-Mon- 
tanve Fuel & Warehouse Co. 269 
NW 295, 222 Wls 512, 106 AJL.R. 
1443 

60 Ga.—Davis v General Finance 
5b Thrift Corp. 67 SE.2d 225, 80 
GaApp 708 

Debt amt due and bad faith of sender 
The fact that no debt was due end 
that the sender of the telegram act¬ 
ed In bad faith would not alone ren¬ 
der the sender liable as for an In¬ 
vasion of the right of privacy—Da¬ 
vis V General Finance 5b Thrift Cor¬ 
poration, supra. 

8L Ky—^Trammell v Citizens News 
Co Ino., 148 SW2d 708, 286 Ky 
529—Brents v Morgan, 299 SW. 
967, 221 Ky 765 

Bole 

“There seems to be no logical rea¬ 
son why a creditor’s determination 
to ooUect an account could not lead 
him into a course of conduct that 
would constitute a violation of his 
debtor’s right of privacy ’—Patton^ 
V Jacobs 78 NJBl2d 789, 791, 118 Ind. 
App 868 

PabUostfon fta amwapaper 
The view has been taken that the 
proprietor of a newspaper may be 
liable with respect to the publication 
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A debtor may not, however, object to some pubhaty 
m connection vnth attempts to collect a debt ,5* 
in such case undue or oppressive publiaty must oc¬ 
cur in order to constitute an invasion of the nght 
of pnvac> It has been held that an eniplo>ee 
has no nght of pnvacy as against his employer in 
the matter of debts which the employee owes to third 
persons^^ and that the creditor does not incur ha- 
bility by communiciatmg to the employer the fact of 
the existence of such debt, where the communication 
does not contain slanderous, libelous, defamatory, or 
coercive matter,®® even though, in the usual course 
of business, the communication may pass through the 
hands of other employees ®® 

In the footnotes will be found illustrations of acts 
or matters which have been regarded as inva¬ 
sions of the nght of pnvaqr,®^ or as not ima- 
sions of such nght.®® 

Whai law governs Whether or not there is 
habihty on the ground of an allied imasion of 
the right of privacy is determined, not by the lex 


fon, hut by the lex loci delictus,®® and, where 
there is a senes of acts or train of events cutting 
across state Imes, liability is determined the law 
of the state in which the seal of pnvacy was first 
broken 

§ 3 -Paramount Rights of Pubhc 

An Individual's right of privacy is not necessarily 
superior to the rights of the public, and the right is not 
so extensive as to prevent the publication of matter 
Which Is of public or general interest or benefit, par% 
tieularly If such matter concerns a person who has be¬ 
come a public personage or character 

The nght of pmacy of an individual is not nec¬ 
essarily supenor to the nghts of the public.®^ In 
determining the extent of the rght of pn\aQ% it 
is essential to consider it m the light of duties im¬ 
posed on indiMduals as citizens of a free coun¬ 
try®- and in the light of an individual’s relation to 
the community of which he is a member,®® and sudi 
nght does not extend so far as to subvert those 
nghts which spnng from soc al conditions, includ¬ 
ing business relations,®^ or to prohibit the pubh- 


In the newspaper of a notice by an 
alleged creditor of an alleged Indebt¬ 
edness—Trammell v dtizena News 
Oo. 148 SW2d 708. 285 Ky 629 
SO. Wash —^Lewis v Phsrsiclaas and 
Dentists Credit Bureau, 177 P2d 
896, 27 Wash.2d 267 
88. Wash.—^Lewis v Physicians 

and Dentists Credit Bureau, supra. 
M Ind.—Patton v Jacobs, 78 NJBL 
2d 789. 118 IndJ^ 868 
Tsleplioiie oomniTinicati on to employ- 
er of debtor 

A single telephone call to the em¬ 
ployer of a debtor, advising of the 
existence of the debt, of the re¬ 
fusal of the debtor to pay. and of 
the intention to garnishee the debt¬ 
or's wages, was not an actionable 
violation of the debtor's right of 
privacy, assuming the existence of 
such i^ht.—Lewis v Physicians and 
Dentists Credit Bureau, 177 P 2d 896, 
27 Wa8h.2d 267 

55. Ind.—Patton v Jacobs, 78 NJQ 
2d 789, 118 IndLApp 858 

56. Ind.—Patton v Jacobs, supra. 

57. Paxtioiilav acts or ooeazrenoes 

(1) Installation and use of receiv¬ 
ing set to record a person's private 
conversations was an invasion of the 
right of privacy, notwithstanding 
there was no agent or servant of the 
corporation which installed the set 
present in the room In which the 
set was Installed and in which the 
private conversations occurred.—Mc¬ 
Daniel V Coca-Cola Bottling Co., 2 
S.B.2d 810, 60 OaApp 92 

(2) Publication or commerdsUzar 
tlon of the information obtained was 
not essential to constitute the Instal¬ 
lation of the receiving set and the 
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recording of conversations a violai- 
tion of the right of privacy—^Mc¬ 
Daniel V Atlanta Coca-Cola Bottling 
Co. supra. 

(8) Unlawful entry of person's 
home by officers for the purpose of 
arresting her husband without war¬ 
rant or legal authority, if su<ai per¬ 
son was present and suffered from 
shock and fright as a result thereof, 
was a violation of her right of pri¬ 
vacy—-Walker v Whittle, 64 S.BL 
2d 87, 88 CkLApp 446 

(4) A too general order directing 
a party to a dvil action to produce 
letters, and the like, written by, or 
purporting to be written by. a cer¬ 
tain person, constituted an unrea¬ 
sonable invasion of such party's 
right of privacy—State ex reL 
Clemens v Witthaus, 228 S.W.8d A 
860 Mo 274 

(5) Tapping of telephone wires as 
invasion of right of privacy see the 
C J S. title Telegraphs and Tele¬ 
phones 9 287, also 62 GJT. p 801 note 
18 

56. Psrtionlar mots or ooeazreBoea 

(1) In a criminal case it has been 
stated broadly that ea\eBdropplng 
alone, although an imasion of priv¬ 
acy, is not a violation of a recog¬ 
nised legal right to privacy—U S. 
V Goldman. CCLANT., 118 F2d 810 
certiorari denied Goldman v U. S 
61 SOL 1109, 813 US 588 86 L.Ed. 
1648, Shnlman v U S., 61 SCt 1110 
818 US. 688. 86 LuEd. 1643, and Gold¬ 
man V U S, 61 set 1111 813 US 
588, 86 L.E:d. 1548. affirmed 62 SCL 
998, 816 US. 129, 86 LuEd. 1322, re¬ 
hearing denied 68 SCt 22, two cas- 
|ea 817 US 70S, 87 Ii.Ed. 662, and 

401 


63 S.Ct 22. 317 US 708, 87 UBd. 
562 

(2) Statute making ft unlawful to- 
di\*ulge information regarding tax 
schedules, returns, or reports re¬ 
quired by a taxpayer to be filed did 
not entitle officer of corporation ta 
recover, on ground that his right at 
privacy was ln\aded. for publication 
of information obtained from corpo¬ 
ration's tax schedules—^Tomlin v 
Taylor. 162 SW2d 210, 290 Ey 619 
Blood tests 

(1) An order for a compulsory 
blood grouping test in a ci^il action 
did not infringe on the right of priv¬ 
acy of the parties—Anthony v An¬ 
thony, 74 A.2d 919, 9 XJ Super 411. 

(2) Compelling submission to 
blood test in bastardy proceeding 
generally see Bastards S 82 

(8) Blood tests in divorce suit 
generally see Divorce fi 102 

69 US—Banks v King Fecdures 
Syndicate; DCNT.. SO FSnpp 852 

60. US—Banks v King Features- 
Simdlcate, supra. 

61. Ind.—State ex rel Mavity v 
Tyndall, 66 NE.2d 755. 224 Ind. 
864. 

NJ—^McGovern v Van Riper. 54 A 
2d 469,140NJEa 841 

62. Mo—^Barber v. Time, Ino., 169i 
SW2d 291, 848 Mo 1199 

63. NJ—McGovern v Van Riper 
54 A2d 469, 140 NJEq 841 

6A Ohio.—Oozyns Juris quoted in 
Johnson v Scrlpps Pub Co., 6 Ohio 
Supp IS, 21. 

I 64 aJ p 819 note 88L 
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§ 3 

cation of matter which is of public or general m- 
terest®* or benefit®® Generally, the right does 
not exist with respect to the discussion of the life 
of a person in whom the public has a nghtful in- 
terest,®^ and it does not protect against publication 
of matters of public or general interest concerning 
a person who has become a public personage or 
character,®® as, for example, by reason of enter¬ 
ing into a business or calling which gives the 
public a legitimate interest in his character, ac¬ 
tivities, or affairs,®® or by reason of his accomplish¬ 
ments, fame, or mode of life.^® The right does 
not protect one who becomes an actor in an occur¬ 


rence of public or general interest, either will¬ 
ingly or unwillingly, against publication of a report 
of such occurrence,'^^ or even, according to some 
cases, against publication of reports concemmg his 
private life However, being a public figure does 
not destroy in toto a person’s right of pnvacy 7® 

Public instiiuttons or enterprises An education¬ 
al institution which is not only a corporation but a 
public institution has no nght of privacy which 
will be conserved by injunction,^^ and an enter- 
■pnse which is of public mterest, and not a matter 
of business in which its rights might be interfered 
with, cannot claim any right of privacy ^5 


65. US—43idls v F-R Pub Cow, 

acjLvrr, iis P 2 d sos. iss a. 

Li-R. 15, certiorari denied 61 S 
Ct 393, 811 US 711, 85 LEd. 
462—Gamer v Triansrle Publica- 
cations, 97 FSupp 546 

Cal—Metier v Lioa Anaelea Ebcam- 
Iner, 95 P2d 491. 35 CaLAppSd 
804. 

DO—Elmhurst v Pearson. 153 F 
2d 467 80 USAppDC 872 
F*a.—Cason \ Baskin, 20 So 2d 243. 

155 Fla. 198, 168 A.LrR. 480 
Mass —^Themo v New Engrland 

Xewspaper Pub Oo, 27 M E.2d 758. 
806 Mass 54 

Ohio—Oozpus juris duoted la. John¬ 
son V Scripps Pub Co, 6 Ohio 
Supp 18, 21 
54 aj p 819 note 29 
Radio teoadosst 

The right of pri\acy does not pro¬ 
hibit the radio broadcast of matter 
which is of legitimate public or gen¬ 
eral interest—Smith v Doss, 37 So 
2d 118 251 Ala. 250 
Bepublicatlon after a lapse of sev¬ 
eral years of a description of an oc¬ 
currence of considerable public In¬ 
terest at the time of original pub¬ 
lication, in which a public officer was 
lnvol\ed did not violate his right 
of prl>acy at the time of republi¬ 
cation even though he was not then 
in office since the right of pTl\acy 
refers to the unwarranted publicizing 
of a person's private affairs and ac¬ 
tivities—Estill V Hearst Pub Co. 
CJLDl, 186 F2d 1017 

66;. Ala.—Smith v Doss, 87 So 2d 
118. 251 Ala. 250 

Ariz.—Reed v Real Detective Pub 
Go.. 162 P2d 188. 68 Ariz. 294 
Dhio—Martin v F I. 7. Theatre 
Co. 1 Ohio Supp 19 
iB7. Ala.—Smith v Doss, 37 So 2d 
118 , 251 Ala. 250 

Ark.—Reed v Real Detective Pub 
Co 162 P 2d 133 63 Ark. 394. 

Cal.—Matter v IJoe Angeles Exam¬ 
iner. 95 P2d 491» 35 GaLApp2d 
804—Melvin v Reid. 297 P 92. 
112 CblLApp 285 

Ohio—Martin v F L 7 Theatre Co., 
^ Ohio Supp 19 


68. Ala.—^mlth v Doss, 37 So 2d 
118, 251 Ala. 250 

Ariz.—Reed v Real Detective Pub 
Co. 162 P2d 183, 68 Ariz. 294 
CaL—Hotter v Dos Angeles Exami¬ 
ner 95 P 2d 491 85 CaLApp 2d 804 
Ohio —Martin v F X 7 Theatre Co, 
1 Ohio Supp 19 

Waiver or loss of right of privacy by 
becoming public personage or 
character see infra 5 6 
Uxiiited somtiny 

(1) There may be a limited scruti¬ 
ny of the private life of any per¬ 
son who has achieved, or has had 
thrust on him. the status of a public 
figure. 

US—Sldis V F-R Pub Corp, COA. 
SY, 118 F2d 806 cerUorari de¬ 
nied 61 set 898, 811 US 711, 85 
L.Ed. 462—^Berg v Minneapolis 
Star Ss Tribune Co, DCMinn.. 79 
F Supp 957 

Fla.—Cason v Baskin. 80 So 2d 635. 
159 Fla. 81 

(2) The rule has been applied with 
respect to one who had at one time 
been a public figure, but who subse- 
Qu^tly, and at the time of the pub¬ 
lication involved, had cloaked him¬ 
self in obscurity where his later 
history was a matter of public con¬ 
cern.—Sidls V F^R Pub Corp, CO* 
A.N7. 118 F2d 806, 188 A.L.R. 15, 
certiorari denied 61 S Ct 898. 811 U 
S. 711, 86 D.Ed. 462 

Radio broadcast 

Fb^ther of plaintiffs, who many 
years ago disappeared, whereby an 
innocent man was charged with his 
murder, which was cleared up years 
later when the father died and his 
body was returned to the state and 
his will probated, made him»e if a 
public character so that a radio com¬ 
ment of the affair did not constitute 
an Invasion of plaintiffs* right of 
privacy—Smith v Doss, 87 So 2d 
118, 251 Ala. 250 

66. Cal.—Gill V Curtis Pub Co., 
App., 231 P 2d 565—Cohen v Marx. 
211 P2d 820, 94 CalJLpp2d 704 
Fla.—Cason v BsakiTi, 30 So.2d 636, 
159 Pla. 81. 


Approval or patronage of public 
Any person who engages in a pur¬ 
suit or occupation which calls for 
approval or patronage of the public 
submits his private life to examina¬ 
tion by those to whom he addresses 
his call to the extent that may be 
necessary to determine whether it is 
wise and proper to accord him ap¬ 
proval or patronage which he seeks. 
Fla.—Cason v Baskin, supra. 

Ga.—Pavesich v New Fbigland L. 
ms Co 60 SFL 63, 122 Ga. 190 
106 Am.SR. 104, 69 LuRJL 101, 2 
AnmOas. 661 

70 Cal—Cohen v Marx, 211 P 820 
94 Oal A.PP 2d 704 

Fla—Cason v Baskin, 30 So 2d 686, 
159 Fla 31. 

71. US—Gamer v Triangle Publi¬ 
cations, DCJ7T 97 FSupp 546— 
Berg V Minneapolis Star & Trib¬ 
une Co, DCMinn., 79 FSupp 957 
—^Paramount Pictures v Deader 
Press. DCLOkl, 24 FSupp 1004 
Cal—^Metter v Dos Angeles Exam¬ 
iner, 95 P2d 491, 36 CalApp 2d 
804 

Ky—Jones v Herald Post Co, 18 S 
W 2d 972, 230 Ey 227 
Publication of picture with account 
of occurrence see infra 9 4. 

76. DC—Elmhurst v Pearson, 168 
F2d 467, 80 USAppDC 872 
Person unwillingly Invblvsd In pnb. 

Uoized criminal proseoutlon 
DX?—Elmhurst v Pearson, supra 
78. US—Gamer v Triangle Publi¬ 
cations, DCN7. 97 FSupp 646 
Ptotlonal representation 
The right to invade a person's 
privacy to disseminate public Infor¬ 
mation does not extend to a fictional 
or novelized representation of a per¬ 
son. no matter how public a figure 
he or she may ba—Gamer v Tri¬ 
angle Publications, supra 
74h TT S.—Tassar College v Doose- 
Wnea Biscuit C6, DC Mo, 197 F 
982 

64 aj p 319 note 80 

7& Alactka—Smith r Snrat^ 7 
Alarica 416 

Ohio—Oospos Jbrls avotsd In John- 
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Persons accused or convicted of criminal of¬ 
fense It has been held or recognized that the 
mere making by officers of the law of identifica¬ 
tion records of persons m custody on criminal 
charges,^® including the record of fingerprints/^ 
does not constitute an unwarranted in\asion of the 
right of pnvacy, and that an innocent person who , 
has been arrested cannot have the police record | 
destroyed, such record being true, and not expos- * 
ing him to ridicule, obloqu}, or disgrace, and not i 
being a wrongful invasion of his nght of pri\ acy 
The view has been taken howe\er, that the pub¬ 
lication or distribution, in advance of con\*iction, 
of an identification record of an accused person 
who is not a fugitive from justice is an unwar¬ 
ranted invasion of his right of pmacj The re¬ 
lation to the public of one who has been convicted 
of cnme is such as to forfeit w'hate\er right of 
pnvacy he may be said to have ever possessed,^0 
and this is true at least to the extent that the pro¬ 
tection of society requires such forfeiture.^! 

§ 4. -Pictures 

a. In general 
b Statutory provisions 


a. JsL General 

While In tome Jurledletlent there le no right of pri¬ 
vacy with respect to the publication of an Individual's 
picture In the absence of a statute conferring such right, 
a recognized right of privacy extends to such publication 
so as to render actionable an unwarranted publication 

In the absence of a statute conferring the right, 
some decisions have expressly den.ed the existence 
of a right of pnvacy with respect to the publica-^ 
tion of an individual's portrait WTiere, howcier^ 
the existence of a nght of pnvacy is recognized, 
as discussed supra § 1, a person mav, under some 
arcumstances, hav e a nght of pnv acy with respect 
to a picture of himself^* Generally a pnv ate in¬ 
dividual has a nght to be protected with respect to 
the representauon of his portrait m any form®* 
m so far as he has not surrendered his nght of 
pnvaev in thiS respect,®® and the use of a person’s 
portrait or photograph without his consent and for 
the purpose of exploiting the publisher’s business,®® 
or, under some circumstances, tne use of a picture 
without such consent in connection wnth a de- 
scnpbve article,8^ ma> constitute a violation of 
the nght of privacy which will render the pub¬ 
lisher hable for resultant damages®® The pub¬ 
lication of a picture to which the subject of the pic^ 


son V Scripps Pub Co, 6 Ohio 
Supp 18, 21 

78. IniL—State ex rel Mavlty ▼ 
Tyndall. 66 N10.2d 755, 224 Ind. 
864 

Right to make identification record 
generally see Arrest I 11 c (2) 

77 Ind.—State ex reL Mavlty v 
Tyndall, supra. 

78. Mich.—^Miller v Oillespie, 168 
N W 22, 196 Mich. 428 
79 NJ—McGovern v Van Riper, 
48 A.2d 614, 186 N JEq 24, affirm¬ 
ed 45 A.2d 842, 187 N JJCq 548 

80. Wash.—Hodgeman v Olsen, 150 
P 1122, 86 Wash. 615, Ii.R.A.19164. 
789 

Persons oonvioted of murder 

In actions for Invasion of right of 
privacy, where plaintiffs were charg¬ 
ed with murder and convicted by 
trial court, plaintiffs were public 
figures and subject to legitimate 
comment in news items and if com¬ 
ments by defendants* magazines were 
mere factual reports of cases or in¬ 
vestigations there was no invasion 
of right of privacy—Gamer v Tri¬ 
angle Publications, 3>GNT., 97 P 
Supp 546 

81. Wash.—Hodgeman v Olsen, 150 
^ 1122, 86 Wash. 615, Ij.R.A.1916A 
789 

88. NT —Roberson v Rochester 
Folding-Box Co. 64 NJBL 442, 171 
NT 688, 89 Am 3.IL 828, 59 Ij.R.A. 
478 

54 CJ P 820 note 46. 


Xndependeatly of the statutory 
right of privacy, a person does not 
have a property right in an image 
—Lawrence v Tlla, 55 NTS 2d 848 
184 Mlsc. 807 

83. Ariz.—Reed v Real Detective 
Pub Co, 162 P2d 188, 68 Ariz. 
294 

Cal—Gill V Curtis Pub CO App, 
281 P2d 665 

DC—Peay v Curtis Pub Co., DC 
78 FSupp 305 

Mich.—Pallas v Crowlev, Milner & 
Co 83 NW2d 911. 322 Mich. 411 
Q]i]o—^Friedman v Cincinnati Local 
Joint Executive Bd. of Hotel and 
Restaurant Employes Intemation-| 
al Alliance and Bartenders' Inter -1 
national League of America, 6 j 
Ohio Supp 276 reversed on other 
grounds 90 N.E.2d 447, 86 Ohio App 
189 

OwuerUhlp of negative 
Even though the subject of a pho¬ 
tograph does not own the negative 
or have any property rights therein, 
there are circumstances under which 
the unauthorized publication of 
prints therefrom would constitute an 
Invasion of the subject's right of 
privacy—Continental Optical Co v 
Reed, 86 NE.2d 806, 119 Ind App 
648 rehearing denied 88 N.K2d 55, 
119 IndLApp 648 

picture of patient taken by dootor 
The view has been taken that the 
tavfng of a photograph by a doc¬ 
tor of a patient, showing facial dis¬ 
figurements, as a result of the pa- 
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tlent*s illness, without the consent of 
the x>atient or of her husband, con¬ 
stituted a violation of the right of 
privracy, even though the photograph 
was taken as part of the medical 
records of the doctor—Clayman v 
Bernstein, 88 Pa-Dist ds Co 643 
84. US—Corliss v B. W Walker 
Co. CCMass, 64 F 280, 81 LwRJL 
. 288 

185. Ind.—Continental Optical Co v 
Reed, 86 NE.2d 306 119 Ind.App 
643 rehearing denied 88 NR2d 
55 119 Ind.App 648 
88. Ind.—Continental Optical Go v 
Reed, supra. 

Mich.—^Pallas v Crowley, Milner A 
Co, 33 N W2d 911, 322 Mich. 411. 
NC—^Flake v Greensboro News Oa, 
195 SJB. 55, 212 N a 780. 

54 GLJ P 820 note 48. 

87. Ariz.—^Reed v Real Detectiv e 
Pub Co, 162 P 188. 63 Aria 294 

CsL—Gill V Curtis Pub Co.. App, 
231 P 2d 565 

D C —Peay v Curtis Pub. Co^ D C., 78 
FSupp 805. 

Mo—Barber v Time, Inc., 159 S.W 
2d 291. 84$ Mo 1199 

88. Aria—Reed v Real Detective 
Pub Co, 162 P 2d 133 63 Aria 294 

DC—^Peaj V Curtis Pub Co., DC 
78 F Supp 805 

Ind.— Continental Optical Co v Reed 
86 NE.2d 806 119 lnd.App 643, re¬ 
hearing denied 88 NE.2d 55, 119 
IndLApp 643 

Mich—Pallas v Crowley Milner A, 
Co, 88 N\F 54 911. 335 Ulch. 4ll 
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ture has consented does not^ howeirer^ constitute an 
invasion of the nght of pnvacy The view has 
even been taken that, m order to impose hability 
for the publication, the mvasion of the asserted 
nght of pnvacy must have been intentionaP^ 

The nght of pnvacy does not necessanly pro¬ 
tect against the publication of the picture of a 


person who has become a public personage or 
character,particularly where such publication 
IS made in connection with the publication of mat¬ 
ter concerning such person which is of public or 
general interest,and a like rule applies with re¬ 
spect to the publication of the picture of one who, 
willingly or unwillingly, becomes an actor m an 
occurrence of public or general interest*® While 


Mou—^Barber v Time, Inc., 159 S.W 2d 
291 348 Ho 1199 

XC—^Flake v Greensboro News Co, 
m SB. 55, 212 NC 780 
Zadivldiial In hiuniUatfng situation | 

Magazine publisher publishing pio- i 
tore or private individual In humiliat- | 
ing situation for sole purpose of at¬ 
tracting attention to leading artield. 
without such individual a permission, 
takes risk of jury finding that pub¬ 
lisher should ha\ e realized that pub¬ 
lication would be offensive to x>enon 
of ordinary sensibilities and unreap 
aonably interfere with his right of 
privacy so as to entitle him to recov¬ 
er damages from publisher—Lever- 
ton V Curtis Pub Co, D C Pa., 97 7 
Supp 181. 

^ NT—Donohue v McCall Oorp.. 

51 NTS 2d 727 
Sensational ptotore 

Courts are not concerned with can¬ 
ons of good taste, and a sensational 
picture which startles shocks, or 
even horrifies may be freely pub¬ 
lished if it is not libelous or indecent 
and subject thereof consents or occa¬ 
sion Is such that his right of privacy 
does not protect him from publica¬ 
tion.—^Leverton v Curtis Pub Co, D 
CPa. 97 FSupp 18L 
Xn aeassaohnsstts 

(1) Whether or not a right of pri¬ 
vacy exists the use of a picture with 
the consent of plaintiff is not action¬ 
able—Marek v Zanol Products Co, 
9NR2d 393 298 Mass 1 

(2) Plaintiff who, without having 
made contract or arrangement con¬ 
cerning picture voluntarily posed 
therefor at airport, which was pre¬ 
sumably public place, had no right to 
claim damages for its publication.— 
Thayer v Worcester Post Co., 187 
NR 292, 284 Mass. 160 

SOL Fa.—Harlow v Buno Co., 36 Pa. 
Di8t.&Cb 101. 

91 . X7 S —O'Brien v Pahst Sales Co., 
CCA-Tex. 124 F2d 167, certiorari 
denied 62 RCt. 917, 815 U & 823, 86 
Ii.Bd. 1220 

D C.—Peay v Curtis pub. Go., D CU 
78 7 Supp 305 

Mass.—Themo v New Bnglaad News¬ 
paper Pub Co.. 27 NSL2d 753, 306 
Mass. 54 

Waiver or loss of right of privacy see 
infra 8 6. 

impHed ooBssBft to paUioatloa 
One who engages in public sIBsIts 
and public life to au extent which 


draws the public interest to him may 
be deemed to ha\e consented to the 
publication of his picture.—Cason v 
Baskin, 30 So 2d 635, 159 Fla. 81. 
Theatzioal and moving pLotore per¬ 
formers 

(1) An actress, following the the¬ 
atrical business for a llfes work 
could not recover for alleged breach 
of such right by theater which ex¬ 
hibited enlarged photograph of her to 
advertise burlesque shows, amongst 
nude and lewd pictures of burlesque 
actresses —^Martin v F L T Theatre 
Co.. Com.Pl., 1 Ohio Supp 19 

(2) It has been stated broadly, 
with respect to the use of pictures of 
I motion picture stars in advertise¬ 
ments of motion pictures, that nei¬ 
ther such stars nor their employer 
was in a position to claim the right 
of privacy for the stars, because their 
productions and faces were sold to 
the public—Paramount Pictures v 
Leader Press, DCOkL, 24 FSupp 
1004, reversed on other grounds, C 
OA., 106 7 2d 229 

(8) Sxhibition of scenes in motion 
picture, in which actress appeared, as 
short subject, was not tortious inva¬ 
sion of actress’ right of privacy, 
where only right of actress to pre¬ 
vent exhibition of scenes as short 
subject was based on specific provi¬ 
sion of contract of employments— 
Lillie V Warner Bros. Pictures, 84 P 
2d 885, 189 Cal App 724. 

Famolu footbsH player 

(1) The publication on a calendar 
advertising a certain beer of the pic¬ 
ture of a famous football player who 
had received and sought national 
publioity with respect to his activi¬ 
ties did not constitute a violation of 
the right of privacy —O'Brien v 
PaJbst Sales Co., aCJLTex., 134 7 2d 
167, certiorari denied 62 S.Ct 917, 
315 U a 828, 86 L.Ed. 1220 

(2) It was also stated that grounds 
for denying liahility were that the 
use of the picture was by permission, 
and that there were no statements 
or representations that the subject 
of the picture used, indorsed, or rec¬ 
ommended the use of the beer In¬ 
volved.—O'Brien v Pabst Sales Co, 
supra. 

TsUag moving ptefenzes of szplozu 
STB sad eaploxlag eapedltioa, for pur^ 
poses of publication was not a vio¬ 
lation of the right of privacy, in 
view of the fiscts the explorers were 
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public characters and the expedition 
was one of a public nature —Smith v 
Suratt. 7 Alaska 416 
Persons act “n e w sworth y” 

(1) Husband and wife who owned 
ice cream concession in world famous 
market were not "newsworthy," and 
magazine article allegedly Invading 
plaintiffs* privacy by using photo¬ 
graphs of plaintiffs to illustrate mag¬ 
azine article purporting to treat of 
various types of love one of which 
was allegedly stated to be wrong 
kind of love consisting wholly of sex¬ 
ual attraction, which type was alleg¬ 
edly attributed to plaintiffs, was not 
privileged as being In the public in¬ 
terest even though article was of gen¬ 
eral interest and informative in ohar- 
acter—Gill v Curtis Pub Co., CaL 
App., 231 P 2d 565 

(2) However it has also been held 
that publication of photograph of 
young husband and wife seated at a 
lunch counter, informally dressed and 
in a romantic pose, the husband with 
bis arm around his wife, was not an 
invasion of privacy of husband and 
wife on the grounds that it did not 
present them to their discredit.—Gill 

IV Hearst Pub Co. CaLApp, 281 F 2d 
1570 

92. PnbUo oflioer 

I (1) A public oflioer cannot com¬ 
plain that hie right of privacy has 
I been invaded when his photograph 
; is taken for publication in connection 
with a legitimate news story-^Kfar- 
tln V Dorton, Misa, 60 So 2d 891. 

(2) Republication, some fifteen 
years after death of a well known 
criminal, of newepaper story contain¬ 
ing picture of an attorney in an al¬ 
legedly friendly i>ose with such crim¬ 
inal when attorney was a public ofil- 
clal, was not an invasion of private 
rights of attorney—Bstill v Hearst 
Pub Oo., aA.111., 186 7 2d 1017 
Person formerly a pnblio figure 

The publication of a picture in 
connection with a biogrraphical sketch 
of a person who had formerly been a 
public figure did not constitute an 
actionable invasion of his right of 
privacy—Sidis v 7-R Pub Corp, D 
CNT., 84 FSupp 19 afi!lnned, CC 
A. 118 7 2d 806, 188 AX.R. 16. cer¬ 
tiorari denied 61 SCt. 898. 811 US 
711. 85 L.Bd. 462 

98. US —Berg v Minneapolis Star & 

Tribuns Co., DCLMinn, 78 FJShpP 

967. 
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the view has been taken that a person who enters 
the military service of the United States has no 
rig^ht of privacy as against the use of his picture by 
the military authorities in furtherance of the pol¬ 
icy of building home-front morale,®^ such situa¬ 
tion does not constitute a hcense to the proprietor 
of a private business to use such picture for ad\ er¬ 
asing commodities for indi\idual profit,and such 
use, without due consent, constitutes an actionable 
violation of the right of pn\ac> of the person 
whose picture is used.^^ 

Persons accused or convicted of crimtral offens¬ 
es It has been held or recognized that the mere 
taking and preservation by oflScers of the law, for 
the purpose of identification, of photographs ox 
persons in custody on criminal charges do not con¬ 
stitute an unwarranted mvasion of the right of 
privacy, and that the preservation and use of 
sudi photographs will not be enjoined,unless the 
threatened use is wrongful or improper In a 
jurisdiction m which a common-law right of pri¬ 
vacy IS not recognized, the use of such photo¬ 
graphs cannot be enjoined on this ground^ The 
view has been taken, however, that inserting such 


photograph in a so-called ‘Vogues gaUeiy,** in which 
pictures of innocent persons and convicts may 
be exhibited, may constitute an mvasion of such 
right,- as may the publication or distribution, m 
advance of conviction, of such photograph of an 
accused person who is not a fugitive from jus¬ 
tice,^ and that such use of the photograph may 
be enjoined.^ It has even been held or recognized 
that the taking or preservation of a photograph 
of one vho is merely suspected of crime may be 
enjoined if not necessary to identify him or to de¬ 
tect the crime,® and, if a person is under arrest 
or within the jurisdiction of the court, generallv 
there is no necessity for the takmg of a photograph 
before his trial and com iction ® 

The view has been taken that the nght of pn- 
vacy, if such rght exists, is not violated by tiie 
taking and retention bj prison authorities of pic¬ 
tures of convicted criminals^ or by the distribu¬ 
tion of such pictures among duly constituted po¬ 
lice ofiicers and penal institutions,® and it has been 
held that a use ox such pictures, which is neither 
tvrongful nor improper, will not be enjomed.® 


WMarm with aoooimt of occozzoiioo 
Wbore one, whether or not willing¬ 
ly, becomes an actor in an occur¬ 
rence of public or general interest 
he emerges jCrom his seclusion, and 
it is not an invasion of his rigrht of 
privacy to publish his photograph 
with an account of such occurrence. 
U 6w—Berg v Minneapolis Star & 
Tribune Co., T> C.Minn., 79 FSupp 
957 

Cah—^BCetter v Ijos Angeles Bzamin- 
er, 95 P 2d 491. 85 CalJV.pp 2d 804 
Ky—-Jones v Herald Post Go., 18 S. 

W2d 972, 280 Ky 237 
jnotare taken Ul court room 

Cl) The fact that the published 
picture was taken in a court room in 
the course of a civil proceeding did 
not fender the publication an inva¬ 
sion of the right of privacy —^Berg v 
Minneapolis Star ft Tribune Co, D CL 
Minn., 79 FSupp 957 

(2) In such case the fact that the 
picture was taken willfully and ma¬ 
liciously, over objection is Immaterl- 
aL—Berg v Minneapolis Star & Trib¬ 
une Co, supra. 

lOovlBtf picture dsplotliig mattats of 
publio record 

The mere use In a moving picture 
-of incidents ffom the life of a per- 
-son which appeared In the court rec- 
-ords of the trial of such person for a 
criminal offense was not actionable 
*in the absence of Identification of 
such person by name.—Melvin v 
Reid, 297 P 91, 112 CaLApp 285 

Mhotogrsph of decea s e d person 
(I) Use of photograph of woman. 


who committed suicide. b> newspaper 
in connection with Its account of such 
occurrence notwithstanding hus¬ 
band’s request not to publish picture 
was not actionable as violating hus¬ 
band’s right of privacy —Metter v 
Los Angeles Examiner, 95 P2d 491, 
85 CalJLpp 2d 804 

(2) Where newspaper of wide cir¬ 
culation took and published pictures 
of mutilated dead body of plaintiffs 
daughter who had been killed In auto¬ 
mobile accident, and described body 
by accompanying caption as having 
been daughter of plaintiffs even as¬ 
suming that there Is legally protect¬ 
ed right of privacy, reference to 
plaintiflO as parents of depicted 
daughter was not actionable as inva¬ 
sion of privacy—Kelley v Post Pub 
Co, Mass.. 98 NJBL2d 286 

9di Ind.—Continental Optical Co. v 
Reed, 86 HE.2d 806, 119 IndJl.pp 
643, rehearing denied 88 KLE.3d 55, 
119IndA.pp 643 

95. Ind.—Continental Optical Co v 
Heed, supra. 

96. Ind.—Continental Optical Co v. 
Reed, supra. 

97 Ind.—State ez rel Mavlty v. 
Tyndall, 66 X.E2d 755, 224 Ind. 
364 

54 C.J P 819 note 83 
Right to take photographs generally 
see Arrest 9 17 c (2). 

OfBose not liable on oOelal bond 
Ind.—State v Clausmeier, 57 X E. 541, 
154 Ind. 599, 77 Am.aR. 611, 50 L. 
R.A. 78 


[ 98. Ind.—State ez rel Mav \ 

T^ndaP, 66 XB.2d 755, 224 Ind 
864. 

54 CJ p 819 notes 84, 85 
99 Ind.—State ez reL Mavity v 

Tyndall, supra. 

54 aj p 819 note 35 
L XT—Owen v Partridge, S2 XT 
S 248. 40 Misc. 415 
8. Ind.—State ez reL Mavlty v 

Tyndall, 66 XEL3d 755, 224 Ind. 
864 

3. XJ—McGovern v Van Riper, 48 
A.2d 514 186 XJEq 24. affirmed 
45 A2d 842 137 X.JEq 548 

4. Ind.—State ez leL Mavity v 

Tyndall, 66 XE.2d 755, 224 Ihd. 
864 

XJ—^McGtovem v Van Riper, 48 A. 
514. 126 KJJSSq 24, affirmed 45 A. 
2d 842, 127 XJEq 548 
8. La.—Itzkovitch ▼ Whitaker, 43 
So 228 117 La. 708. 116 Am SR. 
215—Schulman v Whitaker, 42 So 
227. 117 La. 704, 7 LJELA..XS, 274. 
8 Ann.Cas 1174 

& La.—Itzkovitch v Whitaker, 42 
So 238. 117 La. 708 116 Am SR. 
215—Schulman v Whitaker 42 So 
327, 117 Lau 704, 7 L.ItA.,XB, 274, 
8 Ann.Cas 1174 

7. Wash.—^Hodgeman v Olsen, 150 
P 1122 86 Wash. 615, LRJL1916A 
739 

8. Wash.—Hodgeman v Olsen, su¬ 
pra. 

9l Wash.—Hbdgemaa v Olsen, su¬ 
pra. 
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b. Statatoiy Pxovisioiia 

(1) In general 

(2) What uses violative of statute 
(1) In General 

Some statutes, the validity of which has been up¬ 
held, prohibit the use for advertising or trade purposes 
of a portrait or picture of a living person without writ¬ 
ten consent. 

By the terms of some statutes the use of a por¬ 
trait or picture of a Ining person for ad\ertis- 
mg purposes, or for the purposes of trade, with¬ 
out the written consent of such person, or, if a 
minor, of his or her parent or guardian, is a mis- 
demeanor,^^ and such person has a right of ac¬ 
tion for damages based on such use within the 
state, as considered mfra § 7 a, and ma}** obtain an 
mjunction to prevent a use in violation of the 
statute, as discussed m Injunctions § 132 The va¬ 
lidity of such a statute has been sustamed.^^ The 
purpose of the statute is to prevent the unauthor¬ 
ized use of a picture for advertismg purposes or 
to promote trade,12 or, as sometimes stated, to pre¬ 
vent the merchandising in the channels of normal 
trade of a portrait of a person who occupies a 
position m connection with which there is a mone¬ 
tary value in pnbliazmg the portrait 12 Generall> 
the statute gi\es to a person an unlimited nght to 


control the use of his picture by others for the 
purposes of advertismg or trade,and m an ac¬ 
tion under the statute it is immatenal whether the 
use of plaintiffs picture held him up to public 
ridicule or contempt^® However, the use in trade 
of a person’s picture is not malum in se, notwith- 
standmg the statutory provision 

In view of the fact that the statute is in part 
penal, it should be construed accordmgly,!^ and 
in some cases it has been held that it should be 
construed stnctly in fa'vor of the person charged 
with the use of a picture,i2 and that a reasonable 
mterpretation should be gi\en to the language 
usecLi® It has also been held that, in view of the 
fact that the statute is m derogation of the com¬ 
mon law. It must be construed strictly,*® but m 
some cases the statute has been regarded as reme¬ 
dial and as subject to such construction as will give 
effect to its remedial purpose *1 The statute must 
be construed in the light of its history and the evil 
at which it •was aimed.** 

What constitutes portrait or picture A "por¬ 
trait”** or "picture,”*^ within the meaning of 
the statute, is not necessarily only a photograph 
of the Ining person, but, generally speaking, m- 
cludes any representation of such person *5 Such 
statute requires, however, a clear representation 


10. N’T—•Wallach v Bacharach. 80 
NTS 2d 87, 192 Misc. 979 affirmed 
84 NTS 2d 894. 274 AppDiv 919^ 
People, on Complaint of Stem v 
Robert R McBride St Co, 288 NT 
S 501, 159 Mlsc. 5 

11. NT—Rhodes v Sperry 8b 

Hutchinson Co, 85 NB. 1097, 198 
NT 223 

54 CJ p 820 note 51 

12. NT —Humlston v Universal 
Film Co, 178 NTS 752, 189 App 
Div 467—Sarat Tjahlrl v Daily 
Mirror, 295 NTS 882, 182 Misc. 
776 

13. NT—^Eline v Robert IC. Mc¬ 
Bride St Co, 11 NTS2d 674, 170 
Mlsc. 974. 

14. NT—Binns v Vitaaraph Co 
108 NB 1108, 210 NT 51 L.RJL 
1915C 839 AnmCas 1915B 1024. 

54 C J p 820 note 52 

13 NT—Binns v. Vltaaraph Co, 
suprar—Callas v Whisper, Inc., 101 
N T S 2d 582, 198 Mlsc. 829 affirmed 
105 N T S 2d 1001, 278 App Dlv 974. 

13. NT—Alexandre v Westchester 
Newspapers, 9 NTS 2d 744, 169 
Mlsc. 898 

17. U S —^Levey v Warner. D CLNT, 
57 rSnpp 50 

NT—^Blnns v Vltaaraph Co, 108 N 
BL 1108, 210 NT 61, L.IUL1915C 
889, Ann.Casl916B 1024—Toscanl 


V Hersey, 65 NT S 2d 814, 271 App 
Dlv 445 

18- US—Levey v Warner Bros. 

Pictures DCNT, 57 PSupp 40 
NT—Humlston v Universal Film 
Mfar Co, 178 NTS 752, 189 App 
Dlv 467 

Construction of penal statutes gen¬ 
erally see the CJS title Statutes 
05 889. 390 also 59 C J P 1112 note 
16->p 1121 note 63 

Xn a criminal proseentioiL under 
the provision of the statute mairing 
the specified use of a photograph a 
misdemeanor, the view was taken 
that the statute Is to be strictly con¬ 
strued In fa'vor of accused.—People, 
on Complaint of Stem, v Robert R. 
McBride & Co, 288 NTS 501, 159 
Mlsc. 5 

19 NT —Jeffries v New York Eve¬ 
ning Journal, 124 NTS 780, 67 
Mlsc 570 

20m N T —Cailas v Whisper Inc., 
101 NTS 2d 532, 198 Misa 829, 
affirmed 105 NT S 2d 1001, 278 App 
Dlv 974. 

81. NT —Jackson v Consumer Pub¬ 
lications 10 N T S 2d 691, 169 Mlsc. 
1022, affirmed 10 NTS 2d 694, 256 
App Dlv 965—Saiat Lahlri v Dally 
Mirror, 295 NTS 882, 162 Mlsc. 
776. 

22m NT—Colyer v Rlehard, K. Fox 
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Pub Co, 146 NTS 999, 162 App 
Div 297 

22. NT—^Toung v Greneker Stu¬ 
dios, 26 NTS 2d 857, 858, 175 Mlsc 
1027 

84. NT—Binns v Vitagraph Co, 
108 NR 1108. 1110, 210 NT 61, L. 
R.A.1916C 889, AnnCa8l915B 1024 
—^Toung V Greneker Studios, 26 
NTS 2d 857, 858, 175 Mlsc. 1027 

2Bm NT—^Binns v Vitagraph Co, 
108 NB 1108, 1110, 210 NT 61, L. 
R.A.1915C 839, AnmCas 1915B 1024 
—^Toung V Greneker Studios, 26 
NTS 2d 857, 858, 175 Mlsc 1027 
54 CJ p 820 note 52 [a], [b] 

Brule discussed 

(1) “The words ‘picture* and ‘por¬ 
trait* are broad enough to include any 
representation, whether by photo¬ 
graph, painting or sculpture.' — 
Toung V Greneker Studios, supra. 

(2) “Portrait" has been defined as 

“a carved or molded figure, a statue, 
a sculpture a -risible rep¬ 

resentation or likeness, an Image, a 
copy"—Toung v Greneker Studios, 
supra. 

(8) It has also been defined as "a 
likeness of an Indiridual produced 
by art, as in oils water-color, cray¬ 
on, engraving, photography or sculp- 
ture.*-Toung v. Greneker Studios^ 
supra. 



77 C J S 


RIGHT OF PETVACY 


S4 


of a person,26 that is, a representation approach¬ 
ing a likeness 27 The word "portrait*’ or "pic¬ 
ture” does not include a word portrayal of acts 
or events concerning a person designated fictitious¬ 
ly in a novel or play, merely because the actual 
•experiences of a livmg person haie been similar 
to the acts or events so portrajed.28 The statu¬ 
tory nght of pn\acy does not extend to the pic¬ 
ture of an animal 2® 

Sufficiency of consent, rezocation An oral con¬ 
sent to the use of a portrait or picture will not 
take the place of the written consent required by 
the statute.26 In the case of an infant consent 
must be obtained from his parent or guardian, 
where the statute so pro\ides,3i the requirement 
of the statute is not satisfied by the consent of the 
infant alone 22 There is no right of action under 
the statute for the use of a picture for ad\ertis- 
jing purposes where the subject of the picture has 


duly consented by writing to such use.22 A gra¬ 
tuitous consent to the use of a picture is revoca¬ 
ble at any time^^ even though action has been 
taken under it^s 

JVho may claim benefit of statute The right of 
prnacy which is created by the statute and which 
I the statute is designed to enforce is a nght per¬ 
sonal to the subject of the portrait or picture®® 
The remedies authorized by the statute are availa¬ 
ble to a nonresident of the state 2^ With respect 
to the unauthonzed use of an actor’s picture for 
advertising purposes, the view has been taken that 
his choice of profession does not entail the for- 
sweanng of his civil rights so as to present re¬ 
lief with respect to such use.®® 

(2) Wliat Uses Violative of Statute 

Whether or not the portrait or picture of a living 
person has been used for advertising or trade purposes 


TltoaUrtii in form, features and like¬ 
ness of human model is a “portrait' 
or **picture** within meanlnsr of stat¬ 
ute—^Youna V Greneker Studios, su¬ 
pra. 

ae. IT S —^Levey v Warner Bros 
Pictures. DC NY 57 FSupp 40 
BepresentatioiL or portrayal not with¬ 
in statute 

(1) A fletionalized biographical 
moving picture of a person to whom 
plaintiff had been married did not 
sufficiently portray or picture plain¬ 
tiff so as to bring* her claim within 
the purview of the statute.—Levey v 
Warner Bros Pictures, supra. 

(2) It has been held that the figure 
of a person, which is merely one in 
preliminary form as a pattern from 
which the artist executes his ultimate 
design after making such changes in 
physlQue or features as he deems de¬ 
sirable, is not a “portrait” or “pic- 

-ture” of the person who poses for 
such figure, within the meaning of 
the statute —Freed v Loew's Ina, 24 
N YS 2d 672, 175 liisc. 616 

(2) This rule was applied to a 
United States Navy poster painted by 
a &moua artist, in which the figure 
of an enlisted m a n who posed for 
-the artist was no more than a part 
of the artist's idealized conception of 
a pictured group in a setting which 
was the artist s creative work.— 
Freed v Loew's Inc., supra. 

U S —^Levey v Warner Broa 
Pictures, DCNT, 57 FSupp 40 
38. NY—Toscani v Hbrsey, 65 N 
TS 2d 814, 271 APP Div 446 
89 Photogzi^ of dog 
NT—Lawrence v Ylla» 65 NYS2d 
243,184 Misa 807 

80. NT—Almind v -Sea Beach R. 
Co, 141 NTS 842, 167 AppJDiv 
280—Miller v MMaon Sfiuare Gar¬ 


den, 28 NTS 2d 811. 176 Misc. 714 
—^Lane v P W Woolworth Co, 11 
NTS 2d 199, 171 Misc. 66 affirmed 
12 NTS 2d 852 256 AppJ^lv 1065 
54 C J p S21 note 56 [a] 

Oral consent as mitigating damages 
see infra S 7 e. 

Bstoppel or waiver 

(1) It has been held or recognized 
that an oral consent does not consti¬ 
tute the basis of an estoppel against 
the person whose picture has been 
used in violation of the statute.— 
Lane v P W Woolworth Co, supra— 
54 aJ p 821 note 58 [c} 

(2) There is authority for the view, 
however, that, under some circum¬ 
stances, a person may be estopped by 
his conduct to claim relief under the 
statute, even though written consent 
to the use of his picture has not been 
obtained.—Wendell v Conduit Mach. 
Co. 188 NTS 768, 74 Misc. 201—54 
C J p 821 note 58 

(8) It has been stated broadly, in 
a case which involved third persons 
and not the person whose picture was 
used, that such person may wal\ e the 
statutory requirement of written con¬ 
sent—Alexandre v Westchester 
Newspapers, 9 N T S 2d 744 169 lUsc. 
398 

31 NT—Semler v Ultem Publica¬ 
tions 9 NTS 819 170 Misc. 551. 
54 C J p 821 notes 55, 56 
38, NY—Semler v Ultem Publica¬ 
tions, supra. 

54 C J P 821 nots 56 [a3 
38. NY—Grossman v Frederick 
Bros., Artists Corporation, 84 NT 
S2d 785 

gg, NT—Garden v Parfumerle 
Rigaud, 271 NTa 187, 151 Misc. 
692 

85. NT—Garden ▼- Farfumerie 
Rigaud, supra. 
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Trade-tuark and prosnoiiou of sales 
Gratuitous consent to the use of a 
picture mai be re^oked at ani time 
e\en though the person to whom 
consent has been given has trade- 
marked the article in connection with 
which the picture wouM be used and 
has spent considerable money to pop¬ 
ularize such article—Garden v. Par- 
fumerie Rigaud. supra. 

38b NY—Alexandre v Westchester 
Newspapers, 9 NTS 2d 744, 169 
Misa 398 

Bights between photogzaphex and 
pnrohaaez of picture 
The statute does not render un¬ 
lawful the sale of a photograph by a 
photographer to a third person, as 
between the photographer and such 
third person, where the sale was 
made with the oral consent of the 
subject of the photograph.—Alexan¬ 
dre V Westchester Newspaper^ 9 N 
TS2d 744, 169 Misc. 898 
SEotloai ptofenre depictiag Ufa of aa^ 
eester of plaintiff 
Where plaintiffs, grandchildren of 
a famous music composer, sought 
damages for exhibition by defendant 
of motion picture depicting life of 
plaintiffs* grandfather and showing 
that he became mentally ill and later 
died suffering from mental illness, 
but neither plaintiffs' names, descrip¬ 
tions nor characters had been re¬ 
ferred to for gain or profit, there was 
no cause of action for invasion of 
plaintiffs' rights under civil rights 
law—Schumann v Loew's Inu, 102 
N T S 2d 672, 199 Misc. 88 

37 NT—Jackson v Consumer Pub¬ 
lications, 10 NY S 2d 691, 169 Misc. 
1022, affirmed 10 NTS 2d 694, 256 
AppDiv 965 

88. NT—Sinclair v Postal TeL St 
Cable Co.. 72 N,TS2d 841. 
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Within the meening of a stetuto prohibiting such use 
without written consent depends largely on the sur¬ 
rounding oircumstances. Including the apparent purpose 
of the use of the portrait or picture and the explanatory 
or descriptive matter connected with Its use or pub¬ 
lication. 

The term ‘^advertising purposes,** as used in the 
statute here under consideration, has been defined 
as a solicitation for patronage In determinmg 
the meaning of the term “purposes of trade,” as 
used m the statute, the courts have recognized 
various distinctions,^® and the line of demarcation 
in certam situations is not entirely clear It has 
been held or recognized that, among other uses of 
a portrait or picture to -which the statute ap- 
plies,^^ are the unauthorized use to promote the 


sale of a collateral commodity,^^ the unauthorized 
sale by a photographer of a picture for use for 
publication,^^ and the unauthorized use of a pic¬ 
ture in a publication for the purpose of promote 
ing the sale, or increasing the circulation, of the 
publication Where defendant displayed a photo¬ 
graph of plaintiff to advertise photographs furnish¬ 
ed in exchange for its trading stamps, it is imma¬ 
terial whether the p^hotographer had exhibited the 
photograph in defendant's shop^® or had made a 
contract with defendant whereby he was allowed 
to display the photographs 

The statute does not, however, prohibit every use 
of the portrait or picture of a living person with¬ 
out his consent,^® such as the publication of a per- 


89. KT—Sarat Lahlri v Daily l£ir- 
ror. 295 NTS SS2. 386. 162 Miac. 
776 

40. NY—Sarat Lahlri V Daily Mir¬ 
ror. supra. 

41. NT—Sarat Lahiri V DaUy Mir¬ 
ror, supra. 

42. NY—^Bizins v Tltagraph Go 
103 NE 1108 210 NY 51. L..R.A. 
19150 839. Aim.Cas.l91SB 1024 

54 C J p 820 note 52 [c]. W 
xrse cf plctiira la. cfflelal pzogznaa 
of a sports event which contains 
commercial advertisements and is 
sold only at the place of and in con¬ 
nection with, such e\ent, is within 
the statuta—^Miller v Madison 

Sauare Garden Corp, 28 N Y S 2d 811. 
170 Misc. 714 

48. NY—^Koussevitzky v Allen, 
Towns & Heath, 68 NYS2d 779, 
affirmed 69 NTS 2d 482, 272 App 
Div 769 

Advsrtlaiag of Shoes 
NY—^Fisher v Murray VL Rosen- 
bergTf Inc.. 23 N Y S 2d 677, 175 Misc. 
370 

Rromotioa of sale of lodkets 
NY—^Lane v p W Woolworth Co, 
11 NYS2d 199, 171 Misc. 66. af¬ 
firmed 13 NYS2d 352, 256 App 
Div 1065 

use in advsrtlsenMBt broadcast by 
telsvislo& 

NY—Gautier v Pro-Football, Inc., 
99 NYS2d 812, 198 Misc. 850 

44. NY—^Holmes v Underwood & 
Underwood. 283 NYS 153, 235 APP 
Div 300 

45. NY—^Thompson v Close-Up, 
Ino, 98 NYS 2d 300, 277 APP Div 
848—Sutton V Hearst Corp, 98 N 
Y S.2d 233, 277 AppJDiv 155—Sem- 
ler V Ultem Publications. 9 NYS 
2d 819, 170 Misc. 551—Martin v 
New Metropolitan Fiction. Inc., 248 
NYG 869. 189 Misc. 290. afiSrmed 
254 NYS 1015. 284 App Div 904 

Appeal to ssx iatersst 
Use of a picture of a woman in 
negliges in a magaztns puldishlng 


pictures of partly draped women, 
which promoted sales of the magar 
zine and appealed to sex Interest, 
was within the statute, since there 
was a use for purposes of trade — 
Semler v Ultem Publications. 9 N 
Y S 2d 319, 170 Misc. 651. 

IXere sals of a magazine or news¬ 
paper, howe\er which contains the 
picture of a person is not the use for 
ad\ertising or trade purposes con¬ 
templated by the statute and it is 
not the publication but the partienlCLr 
use made of one’s picture which is 
prohibited —Sidis v F-R Pub Corp, 
DC NY, 84 FSupp 19, affirmed. C 
OA.. 113 F 2d 806. 188 A.UR. 15. cer¬ 
tiorari denied 61 SCt. 893. 811 US 
711. 85 L.Bd. 462 

46. NY —Rhodes v Sperry-Hutchln- 
son Co 104 NYS 1102 120 App 
Di\ 467. affirmed 85 NJB. 1097, 198 
NY 228 

47 NY —Rhodes v Sperry-Hutchin- 
son Co • supra. 

48. US—Sidis V F-R Pub Corp. 
DCNY., 84 FSupp 19. affirmed. 
O.C.A.. 113 F2d 806. 188 A.LR. 15. 
certiorari denied 61 SCt 898. 811 
U S 711. 85 L Ed. 462 
N Y —Binns v Vltagraph Co.. 103 N 
R 1108 210 NY 51. L.RJL1916C 
889. Ann.Ca8.1916B 1024—Callas v 
Whisper Inc.. 101 N Y S 2d 632, 198 
Misc. 829, affirmed 106 NYS 2d 
1001, 278 App Div 974—Kline v 
Robert M. McBride & Co.. 11 NY 
S 2d 674, 170 Misc. 974—Martin v 
New Metropolitan Fiction, Inc. 348 
NYS 359, 189 Misc. 290. affirmed 
254 NYS 1015, 234 AppJDlv 934. 
54CJ p 821 note 58 [d] 

Oral consant to use othev than for 
advaartijdiig or trade 
There was no right to recover un¬ 
der the statute, where the picture 
was not published for purposes of 
trade or advertising, and plaintiff had 
given oral consent to use of picture 
for any legitimate purpose other than 
trade or advertising—Donohue v Mc¬ 
Call. 61 NYSAd 727. 
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Viotare of publio person 

It has been stated broadly that, 
where one obtains a picture of a pub¬ 
lic person and there is no breach of 
contract or violation of confidence In 
method by which it was obtained, he 
has the right to reproduce it in news¬ 
paper. magazine, or book.—^Kousse- 
vitzky v Allen, Towne & Heath, 68 
NYSSd 779, affirmed 69NYS2d 482, 
272 App Div 759 

Parttoular uses not wiOila statute 

(1) Use of picture in newspaper 
column known as *The Inquiring 
Photographer” did not violate stat¬ 
ute. since such use was not. and wras 
not Intended to be. for advertising 
purposes or purposes of trada—Mid¬ 
dleton V News Syndicate Co., 295 N 

Y S 120, 162 Misc 516 

(2) The use of a United States 
Navy recruiting poster painted by a 
famous artist, in which the idealized 
figure of an enlisted sailor appears, 
in a motion picture, which was pro¬ 
duced with the co-operation of the 
Navy Depeu'tment and which pictured 
fictitious scenes of operations by the 
navy in the first World War, was not 
a use for purposes of trade or of ad¬ 
vertising within the statute—SYeed 

V Loews Inc., 24 NYS 2d 679, 17F 
Misc. 616 

(8) The use of the picture of a 
person who had been a professional 
dancer for many years and who had 
become a public figure in his vocation 
In a book entitled ’Dance Memoran¬ 
da'* was not prohibited by the stat¬ 
ute as an invasion of privacy of such 
person, where the picture wras not 
used In connection with any collateral 
product.—Gavrilov v Duell, Sloans & 
Pearce, 84 N Y S 2d 320 

(4) The use of a photograph In ai 
magazine to Illustrate an article on 
a female Impersonator, In which t 
plaintiff was Induced to pose in such 
a way as falsely to suggest that she 
was In a nightclub writh a male com¬ 
panion and smoked and drank Intozi- 
eating beverages, was not tor adver¬ 
tising purpose or for trade purposes^ 
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son’s picture in connection with an item of news^^ 
in a daily newspaperese or in a motion picture film 
of current events,si or in connection with an un¬ 
authorized factual biography of one who is,S2 
or has been,S8 a public figure, or a pictorial pres¬ 
entation in a magazine of an e\ent of legitimate 
public interests^ 

While It has been intimated that, apart from ad¬ 
vertising, the statute does not prohibit a newspaper 
from usmg or publishing in a single issue the 
picture of a person without his consent,®# it has 1 
heen held or recogmzed, wnth respect to such * 
single use or publication, that the statute applies 
if the picture is published in, or as part of, an 
advertisement or for advertising purposes,and, 
generally, if the picture is used in connection with 
an artide of fiction m any part of the newspa¬ 
per®^ Generally, however, the statute does not 
apply m such case ^f the article is puohshed in 
connection w'lth an article of current news or 
of immediate pubhc mterest,®^ or if the picture is 


published m connection with an artide which is 
ndther stnctly a newrs item nor stnctly fictional 
in diaracter and which, although not involving an 
event of peculiarly immediate interest, satisfies an 
educational need,®® unless the picture used has so 
tenuous a connection with the news item or the 
educational article that it can be said to have no 
legitimate connection and to have been used to pro¬ 
mote the sale of the publication In such case it 
is the article itself, rather than the place in which 
It appears in the newspaper, which is the deter¬ 
mining factor w'th respect to the apphcation of the 
foregomg rules.®^* 

§ 5. -Names 

a. In general 
b Statutory provisions 

& In General 

The use of a person’s name without his consent may 
constitute an unwarranted invasion of his right of pri¬ 
vacy under some circumstances. 


within the statute, and did not give j 
a right of action thereunder regard¬ 
less of whether plaintiff was held up 
to ridicule or contempt—Callas v 
Whisper, Inc., 101 NTS 2d S32, 198 
Misc. 829. affirmed 105 NTS 2d 1001, 
278 App Div 974. 

Wtos of plotnre on. firontlspieoe of hoCk 
NT—Peop’e, on jComplalnt of Stem. 
V Robert R. McBride & Go., 288 
NTS 601, 169 Mlac. 5 
4S. NT—KUne v Robert M. Mc¬ 
Bride & Co, 11 NTS 2d 674, 170 
Misc. 974. 

SOU NT—Binns ▼ Vltagraph Go, 
108 NR 1108, 210 NT 61. L.ILA. 
1916C 839. Ann.Casl915B 1024 
54 CJ P 821 note 58 

51. NT—Sweenek v Fathe News, 
DC.NT. 16 FSupp 746. 

54CJ p 821 note 59 
What constitates news of pnhlio 
interest in a so-called newsreel, 
which wiU take the ease out of the 
operation of the statute, depends on 
the circumstances involved.—Sween¬ 
ek V Pathe News, supra. 

Mars fact that amnaing e omm e nt s 
acoompanisd newsrssl did not detract 
ffom its news value and did not bring 
it within the purview of the statute, 
and. where newsreel pictures Involved 
matters of public interest, plaintiff's 
only redress would be by action for 
slander or libel if such comments 
made plaintiff appear ridiculous and 
exceeded privilege of fair comment, 
and not by action brought under stat¬ 
ute.—Sweenek V Fathe News, supra. 
JhapecsoBSitton and drastta2isatlo& 
Moving pictures purporting to pre¬ 
sent current events or matters of 
public interest are not prohibited un- 


I der ordinary circumstances, merely i 
because, to some extent, persons who ' 
are in the public e^e are impersonat¬ 
ed. and the events are dramatized.—, 
Molony v Boy Comics Fublishers, 98 j 
NTS.2d 119, 277 AppDlv 166 
52. NT—^Koussevltzky v Allen, 
Towne & Heath, 68 NTS 3d 779, 
affirmed 69 NTS 2d 482. 272 App 
Dlv 759 

63. NT—Sidis V F-RPub Corp.,D 
GLNT., 84 FSupp 19, affirmed, CC 
A.. 113 FSd 806 138 A.L.R. 15 cer¬ 
tiorari denied 61 SCt 893, 811 U 
S 711, 85 LSd. 462 

54, NT—Molony v Boy Comics 
Publishers. 98 NTS.2d 119, 277 
App Dlv 166 

Portrayal la oomio magasins 

(1) Portrayal of plaintiff in so- 
called comic magazine as hero in dis¬ 
aster in which plaintiff was a nation¬ 
al figure, was not ground for dam¬ 
ages under the civil rights law, even 
though there were minor errors in 
the portrayal—Molony v Boy Com¬ 
ics Publishers, supra. 

(2) Such portrayal is not to be 
classified as fictional so as to come 
within the statute, merely because 
it is presented pictorially by the type 
of drawings or symbolic sketches 
usually found in the type of publlcar 
tlon involved.—Molony v Boy Comics 
Publishers, supra. 

(8) Such portrayal Is not rendered 
fictional by the fact that other arti¬ 
cles in the magazine are fictional, in 
view of the rule that it Is the arti<de 
itself, rather than its location, which 
is the determining factor—Molony 
V. Boy Comics PohUahers, supra. 

65i NT—M<^ulty V Press Puhlish- 
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I ing Go. 241 NTS 29, 136 Misc. 
' 838—^Moser \ Press Publishing Co., 

109 NTS 963, 59 Misc. 78 
I 66 N T-^arat Lahiri v Dally 2VIlp- 
! ror 295 NTS 382, 162 Misa 776 
57 XT —Sutton \ Hearst Corp, 98 
NTS 2d 238, 277 App Dlv 155— 
Sarat LAhiri v Daily Mirror, 295 
NT & 882. 162 Misc. 776 
58. NT—Sarat Lahiri v DaUy Mir¬ 
ror. supra. 

59 NT—Sarat Lahiri Y Daily Mir¬ 
ror, supra. 

Axtldes within mis 
The articles referred to In the text 
include, among others, travel storlea 
stories of distant places, tales of his¬ 
toric personages and events, ths re¬ 
production of items of past newa and 
surveys of social conditiona—Sarat 
Lahiri T Daily Mirror, supra. 

VSs not wUbin statnte 

<1) Photograph of Hindu musieian 
used to Ulnstrats aeml-educatlonal 
newspaper article on ’The Famous 
Hindu Rope Trick,” whidh had a 
legitimate relationship with the arti- 
ole whi<& was of news interest and 
was not published merely to promote 
sale of newspaper, was not published 
for advertising purposes or for pur¬ 
poses of trada within tsrms of ths 
statute.—€srat Lahiri v. DaUy Mir¬ 
ror, supra. 

(2) The use of professional acton 
to pose for some of the pictures il¬ 
lustrating the article did not change 
its character to one of fiction.—Sarat 
Lahiri V DaUy Mirror, supra. 
eOw NT—Sarat Lahiri V Dally Mir¬ 
ror, supra. 

6L NT—Sarat Lahiri V Daily Mlr^ 
ror, supra. 
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Under some arcumstances, the use of a per¬ 
son’s name without his consent may constitute a 
wrongful invasion of his right of privacy ,*2 but 
the nght of pnvacy does not protect a person from 
havmg his name appear in a newspaper where there 
IS a legitimate public mterest in his existence, his 
expenences, his words, and his acts,®^ and the 
nght does not apply to the use of a person’s name 
with his consent®^ or to the publicatKin of the 
names of persons appended to a document which 
has become a document of public record open to 
public inspection and pubhcation One’s nght 
of pn\ac> may be mvaded without the use of his 
name.®® Equity may restrain the unauthorized 
use of a person’s name as part of a corporate ti¬ 
tle,®^ or m connection with its business or adver¬ 
tisements,®® and will prevent the use of a pretended 
certificate of recommendation of a medicinal prep¬ 
aration,®® even though the person whose name 
IS used IS not a business competitor 7® 


h. Statutory Provisloiis 

(1) In general 

(2) What uses violative of statute 
(1) In General 

Some statutes, the validity of which has been up¬ 
held, prohibit the use for advertising or trade purposes 
of the name of a living person without written consent 

By the terms of some statutes the use of the 
name of a living person for advertismg purposes, 
or for purposes of trade, without the written con¬ 
sent of such person, or, if a minor, of his parent 
or guardian, is a misdemeanor,and such person 
has a right of action for damages based on such 
use within the state, as considered infra § 7 a, 
and IS entitled to an mjunttion to prevent a use 
m violation of the statute, as discussed in Injunc¬ 
tions § 132 The validity of such a statute has 
been sustained.^® It has been variously stated 
that the purpose of the statute is to protect the 


68. Or—Hinish v Meier & Frank 
Co, 118 P2d 488. 166 Or 482, 188 
A.LuR. 1 

Common-law literary property with 
respect to name of author see 
Copyright and Literary Property f 
10 g 

Right to use of name generally see 
Karnes 8 18 

Unfair competition by use of person¬ 
al names see the C J S title Trade- 
Marks, Trade-Names, and Unfair 
Competition 6 107. also 68 CtJ p 
429 note 88~p 488 note 8L 
use of name in moving piotnse 
The use of the name of a person 
in connection with unsavory incidents 
in her former life, in the plot and 
advertisements of a moving picture 
was actionable, where such person 
had abandoned her former life, had 
rehabilitated herself, and had become 
a respected member of society—Mel¬ 
vin V Reid, 297 P 91, 112 CaLApp 
285 

Partloiilar ns# viOlatlvs of dglit of 
privacy I 

(1) Signing person's name to tele¬ 
gram to governor opposing approval 
of bill by governor, without authori¬ 
sation from such person.—Hinish v 
Meier & Frank Co. 118 P 2d 488, 166 
Or 482, 188 A.L.R. 1. 

(2) Circulating, without consent, a 
letter bearing a woman's name as ap¬ 
parent signer and handwritten in a 
feminine hand, of a nature which 
oast doubt on her moral character, 
which letter was circulated for pur¬ 
pose of advertising a moving picture. 
—Eerby v Hal Roach Studios. 127 P 
2d 577, 53 CaLApp 2d 207 

(8) Use of name In radio broadcast 
without authorization.—Mau v Rio 
Grande Oil. I>G.GaL, 28 FSupp 845 
(4) Use of name of person in false¬ 


ly impersonating him —Goodyear 

Tire & Rubber Co v Vandergrilf 184 
SB. 452. 52 GaA.pp 662 
Psrtioiilas use not violatlv# of sight 
of privacy 

<1) It has been stated broadly, with 
respect to the use of the names of 
motion picture stars in advertise¬ 
ments of motion pictures that nei¬ 
ther such stars nor their employer 
was in a position to claim the right 
of privacy for the stars, because their 
names were sold to the public.— 
Paramount Pictures v Leader Press, 
DCOkL, 24 FSupp 1004, reversed 
on other grounds, C.CA.. 106 F2d 
229 

(2) Issuance of life policy without 
consent of insured to insured's son 
was not invasion of insureds right 
of privacy by oonunerdal use of in¬ 
sured's name against his consent, so 
as to entitle insured to damages — 
Holloman v Life Ins Co of Virginia, 
7 &B.2d 169, 192 S.0 454. 127 A.L.R. 
110 

(8) Action for damages for unau¬ 
thorized continued use by employers 
of branch manager's name on form 
letter mailed with advertising mat¬ 
ter after termination of emploj'ment 
and right to use name, was not based 
on or restricted to an invasion of 
privacy—^U S Life Ins Co v Ham¬ 
ilton, TexavApp 288 SW2d 289 

68. Mass—^Themo v New England 
Newspaper Pub Co. 27 N B.2d 758, 
806 Mass 54 

8db Mass—Marek v Zanol Products 
Co. 9 NB.2d 898, 298 Mass L 
65. Ohio—Johnson v Scripps Pub 
Co, 6 Ohio Supp 18. 

Nominating petitloa 

(1) The rule stated in the text 
was applied with respect to the 
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names of signers of a petition nomi¬ 
nating a person for a public office.— 
Johnson v Scripps Pub Co, supra. 

(2) Such a petition does not con¬ 
stitute a form of primary election for 
a minority party, entitling the sign¬ 
ers to secrecy, and, therefore, the 
publication of the names of the sign¬ 
ers does not constitute an Invasion 
of the right of privacy—Johnson v 
Scripps Pub Co, supra. 

(8) The owner of the newspaper 
which published the names of the 
signers was not rendered liable be¬ 
cause a notice was inserted that per¬ 
sons whose names were published as 
signers and who did not in fact sign 
could notify publisher and correction 
would be printed, on theory that of¬ 
fer of retraction was attempt to in¬ 
timidate aignera, since publisher was 
Justified in inserting such notice both 
on ground of legal duty to print re¬ 
pudiations of persons who did not 
sign and on ground of fairness and 
Justness to persons Involved and to 
reading public.—Johnson v Scripps 
Pub Co, supra. 

66. CaL—GUI v Curtis Pub Co., su¬ 
pra. 

67 NJ—Bdiaonv Bdlaon Polyform, 
eta, Co, 67 A. 892, 78 N JBq 186 
Use of name of individual as corpo¬ 
rate name generally see Oorporsr 
tions SS 167 d, 178 a 
6& N J —Edison V Edison Polyform, 
eta, Co, supra. 

69 NJ—Edison V Edison Polyform, 
etc, Ca, supra. 

7a N J —Edison V Edison Poly¬ 
form, eta, Co, supra. 

7L NT —People, on Complaint of 
Stem w Robert R. Mi^ride & Co, 
288 NTS 501, 159 Mlaa 5 
78. NT—Rhodes V Sperry & Hutch- 



77 aJS 


BIGHT OF PRIVACY 


pnvacy of persons,^8 to protect pnvate rights and 
to pre\ent the invasion of the individual and per¬ 
sonal right to pnvacy,or, more specifically, to 
prevent the use of an individual’s name for com¬ 
mercial purposes without his consent^® Generally 
the statute gives to a person an unlimited nght 
to control the use of his name by others for the 
purposes of advertising or trade"® The statute, 
being in part at least, penal, should be construed 
accordingly,^^ and it has been stated broadly that 
the statute is to be stnctly construed.^* 

What names within statute Wliile it has been 
stated broadly that the word “name,” as used in 
the statute, means a person’s full name,**® and 
the view has been taken that the use of a sur¬ 
name,®® or even the use of the surname and the 
Chnstian or given name of a person, omitbng 
his middle irntial,®! without other identining fea¬ 
tures, does not constitute a violation of the stat¬ 
ute, there is authority for the view that the stat¬ 
ute applies to the use of a surname, uhere such 
use, in connection with other facts, is sufficient 
to identify a particular person®® The mere use 
of a name which is identical with that of a Imng 
person is not sufficient to bnng a case within the 
statute, m the absence of an intent to apply the 
name to such person®® The statute applies to 
the use of the pubhc or stage name of a person®^ 


§ 5 

or other fictitious or assumed name®® A person 
wrho has adopted a name as a stage name is not, 
however, entitled to assert nghts under the statute 
witn respect to the use of such name m advertising 
by one who has a trade-mark nght m such name 
by vurtue of adoption and registrabon pnor to 
such adoption of the name as a stage name ®® 

It has been held or recognized that such a statute 
does not extend to the name of a copartnership,®^ 
to the name of a corporation,®® or to a name as¬ 
sumed for business purposes only, the exclusive 
use of which has been granted to a corporation ®® 

Sufficiency of consent, rezocation An alleged 
consent, other than a wntten consent, to the use 
of a name does not satisfy the statutory require¬ 
ment of written consent®® A g^tuitous consent 
{ to the use of a name may be revoked at any time,®^ 
even though acbon has been taken under it.®® 

Who iray claim benefit of statute The remedies 
authorized by the statute here tmder considerabon 
’ are available to a nonresident of the state ®® 
Since a corporabon is not a livmg person, it may 
not avail itself of the remedies conferred by the 
statute ®^ 

(2) What Uses Violative of Statute 

Whether or not the name of a living peraon has been 
used for advertising or trade purposes within the mean- 


Inson Co., S5 NJSL 1097, 193 NT 
223 

78- NT—Swacker v Wrigrht, 277 N 
YS 296, 164 Mlsc. 822 
74. NT—Wilson v Brown. 73 NT 
S 587, 189 Misc. 79 

75 NT—Orsinl v Bastem Wine 
Gorp, 78 NTS 2d 426, 190 Miso. 
235 affirmed 78 NTS 2d 224. 293 
AppDiv 947, appeal denied 79 N 
TS 2d 870, 273 AppJ>lv 996 
78. NT—Binns v Vitasraph Co.. 
103 NB 1108, 210 NT 51, Ii.RA. 
1915C 839, AnnCas.l915B 1024 
77 US—Levey v Warner Bros. 

Pictures BCNT, 57 FSupp 40 
54 CJ p 821 note 72 
78; US—Levey v Warner Bros. 
Pictures, supra. 

2^T—Wilson V Brown, 73 NTS 2d 
587, 189 Misc. 79 
jb . criaainal pxoseoatioBS 
KT—^People, on Complaint of Stem 
V Robert R. McBride & Co. 288 N 
T S 501, 159 Misc. 5 

79 NT—Pfaulder v Pfaulder Co., 
186 NTS 725. 114 Msc. 477 

80 NT—Swacker v Wright. 277 N 
T S 296, 164 Misc. 822—Pfaulder v 
Pfaulder, 186 NT a 725. 114 Misc. 
477 

8L NT—Swacker v Wriarht; 277 N 
Ta 296, 164 Misc. 822. 


88. NT—Orsinl v Eastern Wine 
Corporabon, 78 NTS 2d 426, 190 
Misc. 233 affirmed 78 NTS 2d 224. 
278 AppDiv 947, appeal denied 79 
NTS 2d 870. 278 AppDiv 996 

83. US—Nebb v Bell Syndicate. D 
CNT. 41 PSupp 929 

Bole discussed 

* There must be an intent to capital¬ 
ize another 8 name and identity or 
acts which tend to produce that re¬ 
sult. The clear intent of the stat¬ 
ute and its purposes is to pre\ent 
such a violation of another’s rizht 
of privacy *’—Nebb v BeU Sj ndlcate, 
supra. 

84. Zn federal court 

(1) In the federal circuit court of 
appeals for the second circuit, the 
view has been expressed in the ab¬ 
sence of any pertinent decision of the 
New Tork state courts that the New 
Tork statute appUed to the use of a 
public or stage name—Gardeha v 
Log Cabin Products Co, CCA.NT, 
89F2d 891. 

(2) In an earlier case in the dis¬ 
trict court in the same circuit, the 
view was expressed that the statute 
did not apply to an assumed or stage 
name, especially, where the person 
who asserted rights under the stat¬ 
ute because of the use of such name 
without his consent, had ne\er legal- 
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ly changed his name—Davis v R. 

E. O Radio Pictures, DONT., 16 F 

Supp 195 

85. U S.—Gardella v Log Cabin 
Products Co, CCA.NT.. 89 F2d 
891 

88. US—Gardella ▼ Log Cabin 
Products Co, supra. 

87. NT —Rosenwasser v Ogoglia, 
158 NTS 56, 172 AppDiv 107-^ 
Jaggard v R. BL Macy & Co, 26 
NTS 2d 829, 176 Misc. 88, affirmed 
87 NTS 2d 570, 265 AppDiv 15 

88. NT—Jaggard v R. SL Macy & 
Co., supra. 

89 NT—Jaggard v R. H. Macy & 
Co., supra. 

90; NT —^Hammond v Crowell Pub 
Co 1 NTS 2d 728. 253 AppDiv 
205 

91. NT —Garden v Parfumerie 

Rigaud, 2T1 NTS 187, 151 Misc. 
692 

98. NT—Garden v. Farfumerie 

Rigaud, supra. 

93. NT —Jackson v Consumer Pub- 
licabon. 10 NTS 2d 691 169 Misc. 
1022 affirmed 10 NTS 2d 694, 256 
AupDiV’ 965 

94. NT—Shubert v Columbia Pic¬ 
tures Corp.. 72 NTS 2d 851. 189 
Misa 734. 
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Ing of a statute prohibiting euch use without written 
consent depends largely on the surrounding circumstances 
Including the apparent purpose of the use of the name 
and the type of pubilcation in connection with which the 
name has been used 

A statute prohibiting the use, for adverbsing 
or trade purposes, of the name of a living person 
without written consent does not prohibit every use 
of the name of a livmg person without his con¬ 
sent**^ The statute is designed to forbid only the 
unauthorized and wanton appropriation of a per¬ 
son’s name, where such use is wholly unrelated 
to the matters or things with which such name 
IS associated,and an incidental use of a per¬ 
son’s name in connecbon with adverbsmg or 
trade does not necessarily consbtute a violabon 
of the statute.^^ It has been held or recognized 
that the statute does not apply to the publicabon 
of an author’s true name in connecbon wnth the 
publicabon of books which he published under a 
nom de plume,^^ or to the publication of a per¬ 
son’s name in connecbon wnth an item of news^^ 
in a newspaper,^ or m a mobon picture film of 


current events,^ or on the billboards in front of 
a theater of persons appearing in mobon pic¬ 
tures of actual events’ So also, the statute does 
not apply to an unauthorized biography of a public 
figure unless the biography is fictional or novel¬ 
ized,^ to the publicabon m a nonficbon book of 
matters dealing inadentally wath speafic persons 
and concerning matters of current mterest,’ to the 
unauthonzed and false use of a person’s name 
as the author of a storj,® to the use of a person’s 
name once in a novel,^ or to the exhibibon of mo¬ 
bon pictures of a factory which displays the owm- 
er^s name thereon.* The publicabon of a matter 
of legitimate public mterest is not prohibited, even 
though the matter is no longer current,* and, m 
order to take a factual presentabon out of the 
purview of the statute, su^ presentabon need not 
be educabonal, even though it does not pertain 
strictly to current newrs^® A separate adverbse- 
ment announang the publicabon of an arbcle or 
other matter which is not within the purview of the 
statute does not violate the statute,parbcularly 


98. us —Sidls V F-R Pub Corp.B 
C.KY, 84 FSupp 19 affirmed, CG 
A., 118 F 3d 806 188 A-KR. 15. cer- 
Uorari denied 61 &Ct. 898. 811 U S 
711. 85 L.Sid. 462 

K T —People, on Complaint of Stem. 
V Robert R. McBride & Co. 288 
17 TS 501. 159 Mise. 5—Marbn \ 
New Metropolitan Ficbon, Inc. 248 
NTS 859. 139 Mlsc. 290 affirmed 
254 NTS 1015 234 AppJDiv 904 
54 CLJ p 822 note 80 
TTsea lieia not probiUted 

(1) In general—Scharaga. v Sin- 
ram Brothers. 90 NTS 2d 705. 275 
App.Div 867 

(2) Use of name in newspaper col¬ 
umn known as *The Inquiring Pho¬ 
tographer '—Middleton V News Syn¬ 
dicate Co. 295 NTS. 120. 162 Misc. 
616 

(3) Use of name of designer of ar¬ 
ticle of trade, such as a dress, where 
such article is in the puUic domain. 
—Jaccard v R. H. Macy & Co, 87 
NTS 2d 570, 265 AppDiv 15 

(4) The incidental mention of a 
person's name in press book synopsis 
of motion picture. In absence of any 
reference to plaintiffs In the picture. 
—Shubertv Columbia Pictures COrp., 
72 NTa2d 851, 189 Mlsc 784. 

Statoto lieia not applicable 
NT—Downes ▼ Culbertson. 275 N 
TJ3 288.158 Miso. lA 

96. N:T.—Kline w Robert M. Mo- 
Bride 6b Co., 11 NTS 2d 67A 170 
MIm. 97A 

97r NT—Wallach t 80 

NTJR2d 87. 192 Mise. 979, affirmed 
84 -eUTJBM 89A 874 AppJMT 818 


O omment s r y or news report published 
in ooniuotlon witii advertlsemeat 
N T —^Wallach v Bacharach. supra. 
98. NT—BllU V Hurst. 128 NTS 
144 70 Misc. 122. affirmed 180 NT 
S 1110 145 AppDiv 918 
64 CJ p 822 note 81—18 CJ p 958 
note 42 [c] 

Common-law right to use name of 
author in connection with publica¬ 
tion see Copyright and Ldterary 
Property | 10 g 

99 US —Sidls V B^R Pub Corp, C 
C.AJ7T, 118 F2d 806. 188 A.L.R. 
15, certiorari denied 61 SCt. 893, 
811 Ua 711. 85 L..Bd. 462 
NT—Kline v Robert M McBride & 
Co. 11 NT82d 674. 170 Misc. 974 
1. US—Sidls V F—R Pub Corp. C. 
aA.NT. 113 F2d 806, 188 A.UR. 
15. certiorari denied 61 aCt 393, 
311 US 711, 85 LJML 462. 

64 C J p 822 note 82 
a NT—Humiaton v Unlreraal 
Film Mfg Co, 178 NTS 762, 189 
AppDiv 467 

a NT—Humiston Universal 

Film Mfg Co, supra. 

4. NT —Kcussevitsky v Allen, 
Towne & Heath. 68 NTS 2d 778 
188 Mlsa 479 affirmed 69 N T S 8d 
482. 272 APP Div 769 

False statements 

The fact that the biography con¬ 
tains untrue statements does not nec¬ 
essarily transform It into the 
of fiction.—Kouasevitzky v 
Towne 6b Heath, supra. 

Pesson fonnerlj pubUo dgoss 
With respect to one who had for¬ 
merly been a person of oonslderable 
public attention but had subsequent- 
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ly cloaked himself in obscurity, it 
was held that the statute did not ap¬ 
ply to an unauthorized factual bl- 
graphical sketch of such person which 
was published in a magazlna The 
phrase **for purposes of trade ** with¬ 
in the meaning of the statute did 
not contemplate the publication of a 
newspaper magazine, or book which 
imparted factual Information to the 
public.—Sidis v F-R Pub Corp. C.C 
ANT. 118 P2d 806, 188 ALJEL 16. 
certiorari denied 61 SCt. 898. 811 U. 
Sw 711, 86 LBd. 462 

9. NT—Kline v Robert M. Mc¬ 
Bride 6b Co.. 11 NTS 2d 674, 179 
Misc. 974 

«i NT—D'Altomonte t New Tork 
Herald Co, 102 Nffil 1101. 208 NT. 
696 

7. NT—Damron v Doubleday Dor¬ 
an and Co. Inc., 281 NTS 444, 188 
Misc. 802 

8i NT—Merie v Sociological Re¬ 
search Film Corp. 152 NTS 829,. 
888. 166 App Div 876 
54 C J p 822 note 75 
9 NT —^Bfolony v Boy Comics Pub¬ 
lishers. 98 NT&2d 119, 277 App. 
Div 166 

14k NT—Molony T« Boy Comics 
Publishers, supra 
Purtloulsr msttsrs 
Such matters as cartoons and gos¬ 
sip and social columns, if about per¬ 
sons in the limelight, are not likely 
to be actionable if the facts stated 
are true and If the comment is fair 
—Molony v Boy Comios Publishers, 
supra. 

11. US —Sidls T F-R Pub Corp, 
CCJLNT., U8 F2d 10^ US JLLJL 
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where the advertisement does not tise the name, 
portrait, or picture of the person involved.^^ Gen¬ 
erally the statute does not apply to the use of the 
name of one 'who holds a well-known ofiBcial posi¬ 
tion, solely m connection with that position.^^ 

On the other hand, among other uses of a person’s 
name to which the statute has been held not to 
applyl^ are the unauthorized use of a name to 
promote the sale of a collateral commodity^^ and 
the use of a person’s name prominently and fre¬ 
quently m a work of fiction.^^ 

§ 6 Waiver or Forfeiture of Right 

There may be a waiver of the right of privacy, but 
a waiver Juatifies an Invaalon of privacy only to the ex¬ 
tent warranted by the circumataneea which brought about 
the waiver 

The right of privacy may be waived by the in- 
dividuali^ or by anyone authorized by him,i* and 


this waner may be either express^® or implied*® 
The right may be lost by a course of conduct which 
estops Its assertion.** A person may waive or 
lose the right of privacy, m part at least, by be¬ 
coming a public figure or personage ** as, for ex¬ 
ample, by entering into a business or calling which 
gives the public a legitimate interest in his char¬ 
acter, acti\*ities or affairs,** or by reason of his 
accomplishments, fame, or mode of life *4 The 
right of pn\ac 3 ceases with respect to a particular 
matter on the publication of such matter by the 
person concerned or with his consent** The ex¬ 
istence of a waner carries with it the right to an 
invasion of pn\acy only to such an extent, how- 
e\er, as may be legitimately necessary and proper 
m dealing with the matter which has brought about 
the waiver,** or, as otherwise stated, only to the 
extent warranted by the circumstances which 
brought about the waiver ** 


16, certiorari denied 61 SCt. 893, 
811 US 711, 86 UML 462 
NT—^Eoussevlteky v Allen Towne 
6 Heath, 68 N Y S 2d 779 188 Misc. 
479, affirmed 69 NTS 2d 482, 272 
AppDiv 759 

la. US—Sidle V F-RPub Co. CC 
JlNY^ 118 F2d 806. 188 A.L.R. 
16, certioraji denied 61 SCt. 898, 
811 VJ& 711, 85 ZJESA, 462 

18. NY—Wilaon v Brown, 78 NT 
a2d 687, 189 Hisc. 79 
&eaa o a. for mle 

A person 'vrho takes an office, 
whether In government or in an out¬ 
side organization, must be deemed 
to have agreed to any reasonable 
public use of. or reference to, his 
name and title.—Wilson v Brown, 
supra. 

Officer of fraternal organisation 
NT—Wilson V Brown, supra. 

14. Use in moving ptotaxe 

(1) If the person’s name is used 
as a feature and not as incidental 
to a moving picture Him, but for the 
purpose of making money for the 
company, such use is for the pur¬ 
poses of trade.—Binns v Vitagraph 
Co. 108 NJBL 1108, 210 NT 51. L.RJL 
1915C 889, Ann.Caa.l916B 1024 

(2) It seems that, if a motion 
picture manufacturer takes an in¬ 
terior arranged by himself purport¬ 
ing to be the interior of a factory, 
and uses the owner’s name to de¬ 
scribe the interior, such use might 
be within the purview of the statute 
—Merle v Sociological Research 
Film Corp, 162 NTS 829, 166 App 
Div 876. 

16» NT—Eoussevitaky v Allen. 
Towne & Heath, 68 NTS 2d 779 
188 Miaa 479, affirmed 69 NTS 2d 
423, 272 AppJDiv 769—Bunnell \ 


Keiratone Varnish Co, 5 N T S 2d 
415, 254 AppJ^iv 885 
TSlevlsioa broadoast 
N’T—Gautier v Pro-FOotball, Inc- 
99 NTS 2d 812, 198 Misc. 850 
Partioalsr use within statute 

(1) The use in a magazine of a 
painter’s name without his written 
consent to induce trade in patterns 
for reproducing by means of em 
broidery painter's artistie production, 
not sold or dlapoaed of by him, im¬ 
posed liability under the statute.— 
Neyland v Home Pattern Co., C.CLA. 
NT 65 F2d 868. certiorari denied 
Curtis Pub Co V Neyland, 54 SCt 
76. 290 US 661, 78 L.Bd. 572 

(2) The use of the name of an edi¬ 
tor of a set of books in advertlae- 
menta of an Inferior edition, with 
which he had no connection, was 
within the statute.—Bliot v Jones, 
120 NTS 989. 66 Mlsa 95. affirmed 
125 NTS 1119, 140 AppJDiv 911. 

16. NT—Krleger v Popular Publi- 
eationa, 8 NTS2d 480, 187 Misa 5 

17 Ariz.—Reed v Real Detective 
Pub Co., 162 P2d 188, 68 Aria 
294 

Cal —Cohen v MArx, 211 P 2d 820, 94 
CalJLpp 2d 704 

Ind.—Continental Optical Co v Reed, 
86 N.H2d 806. 119 Ind.App 648 
rehearing denied 88 NR2d 55, 119 
Ind-App 648 

Ohio —Martin v F. X. T. Theatre Co. 

1 Ohio Sapp 19 
54 C-J p 822 note 85 

1& Ga.—Favesich v New England 
Im Ins. Co., 50 SB. 68, 122 Ge. 190, 
106 Am.SJEt. 104, 69 D.RA. 101, 2 
AnuCas. 661 

19 Ind.—Continental Optical Go % 
Reed, 86 NJB.2d 806, 119 Ind.App 
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643, rehearing denied 88 NB.2d 55, 
119 IndA.pp 648 
54 C J p 822 note 87 
90 Ind.—Continental Optical Co v 
Reed, supra. 

54 OJ p 822 note 88 
91. Ind.—Continental Optical Co ▼ 
Raed. supra. 

Theatrical performer 
It has been stated broadly that one 
who embarks on the vocation of 
actress estops herself from claiming 
that her personal right of privacy 
has been invaded.—Martin v F L T. 
Theatre Co. 1 Ohio Supp 19 

22. Ala.—Smith v Doss, 87 So 2d 
118, 251 Ala. 250 

Ariz.—Reed v Real Detective Pub. 

COh 162 P2d 138. 68 Ariz. 294. 
Gal—Melvin v Reid, 297 P 91, 112 
CaLApp 285 

Ohio —Martin v F L T Theatre Co., 
1 Ohio Supp 19 

23. Cal—Cohen v. Marx, 211 P2d 
830, 94 Cal App 2d 704. 

FUl—C ason v Baskin, 80 Said 685» 
159 Fla. 81. 

Ind.—Continental Optical Ca v Reed, 
86 NB.2d 806, 119 IndJ^pxk 648, re¬ 
hearing denied 88 NJB.2d 55, 110 
IndApp 648 

M. Cal—Cohen v Marx, 211 P2d 
820. 94 Cal App 2d 704 
Fla.—Cason v Baskin, 80 Sold 635, 
159 Fla. 81. 

26. Ohio—Johnson v Scrlpps Pub. 

Co., 6 Ohio Supp. 18 
26. Oa.—Pavesich v New England 
li. ms. Co, 50 6.B. 68, 122 Ga. 190, 

I 106 Am.SR. m *9 IjJLA. 101, 2 
Ann.Cas 561. 

54 CJ p 822 note 89 

27 Ind.—Continental Optical Co v 
Reed, 86 NE.2d 806, 119 Ind App 
648, rehearing denied 88 NJB 2d 
55.119lndApp 643. 
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There can never be a waiver of the right of 
privacy, in the absence of knowledge and consent 
of the person entitled to waive 

§ 7. Actions for Damages 
a In general 
b Pleading 
c £\idence 
d Trial 
e Damages 

a. In General 

An action In tort will lie for an unwarranted Inva¬ 
sion of the right of privacy, and some statutes author¬ 
ize the maintenance of an action fbr damages for the 
unauthorized use, for advertising or trade purposes, of 
the name, portrait, or picture of a living person 

An unwarranted invasion of the ng^t of privacy 
will sustain an action in tort,^^ and some statutes 
confer the right to maintain an action for damages 


for the unauthorized use, for advertising or trade 
purposes, of the name, portrait, or picture of a 
living person It is not necessary that special 
damages should have occurred from the violation 
of the right of privacy m order to entitle the ag- 
gncved person to recover The right of privacy 
IS not the basis of a substitute or alternative remedy 
for the mvasion or violation of rights for which 
other known and established remedies are availa¬ 
ble** 

Defenses It has been held or recognized that, 
among matters which do not constitute a defense 
to an action for an invasion of the nght of priv¬ 
acy,** are the truth of the matter pubhshed*^ and 
the absence of mahce*® or of any wrongful mo¬ 
tive*® on the part of the publisher A justifiable, 
but false, belief that publication has been author¬ 
ized does not constitute a defense,*^ but the con¬ 
trary view has also been taken ** A legitimate or 


SBBm Pa.—Clavmau v Bernstein. S8 
Pa.r>i8t. & Co 548 

89 Ariz.—Reed v Real Detective 
Pub Co, 162 P2d 183, 68 Ariz. 294 
Cal—Gill V Curtis Pub Co, App, 
281 P 2d 565—dCerby v Hal Roach 
Studios, App, 127 P 2d 577—Metier 
V tios Angeles Bxamlner 96 P2d 
491, 85 CalJLpp2d 804—Melvin v 
Reid, 297 P 91, 112 Cal App 285 
DC—Peay v Curtis Pub Co., DC, 
78 F Supp 305 

Fla.—Cason v Baskin, 20 So 2d 248, 
155 Fla. 198, 168 A.L.R. 480 
Ga.—Walker v Whittle, 64 SJE12d 
87 83 GaApp 445—Davis v Gen¬ 
eral Finance & Thrift Corp, 57 S H. 
2d 225 80 GaApp 708 
Ind —Continental Optical Co v Reed, 
86 XR2d 806, 119 Ind App 648. 
rehearing denied 88 NB.2d 66, 119 
Ind App 648—Patton v Jacobs, 78 
XE2d 789, 118 Ind.App 858 
Ky—Tomlin v Taylor, 162 SW2d 
210 290 Ey 619 

Mich.—Pallas v Crowley, Milner St 
Co, 88 XW2d 911, 322 Mich. 411. 
Mo—^Barber v Time Inc., 159 SW 
2d 291, 348 Mo 1199 
X C —^Plake v Greensboro Xews Co, 
195 S El 55. 212 X C 780 
Or—Hiniah \ Meir Ss Frank Co, 113 
P2d 438. 166 Or 482 138 A.L R. 1 
SC—Holloman v Life Ins Co of 
Virginia, 7 S E.2d 169, 193 S C 454. 
127 A.Ii IL 110 
54 CJ p 822 note 90. 

SO» T7S—Neyland v Home Pattern 
Co., CCJLNY., 65 F2d 363, cer¬ 
tiorari denied Curtis Pub Go v 
Xeyland, 54 SCt 76, 290 US 661, 
78 KEd. 572—Sharkey v National 
Broadcasting Co., DCNT., 98 F 
Supp 986 

X'T—Binns v. Vltagraph Co, 108 N 
Si 1108, 810 NY 51, LJEULIOISC 
889, Aiin.Cas.l915B 1024—Rhodes v. 


Sperry & Hutchinson & Co 86 N E. 
1097 198 N Y 223-^autier v Pro- 
Football Inc., 99 NYS2d 812, 198 
Misc. 850, affirmed 106 NYS2d 
667, 199 Miac. 598, reversed on 
other grounds 106 NY S 2d 568, 278 
AppDlv 431—Wallach v Bacha- 
rach, 80 N Y S 2d 87 192 Misc. 979, 
affirmed 84 NYS2d 894, 274 App 
Div 919—^Fisher v Murray M. 
Rosenberg, Inc. 88 NYS2d 677, 
175 Misc. 370—Valeml v Hearst 
Magazines, 99 NYS2d 866 
Construction and effect of statutes 
generally see supra 5i 4 b, 6 b 
Tmjuzt enriohtnent of defendant by 
use of plaintUTs name in violation of 
the statute is part of plaintUTs cause 
of action under the statute, plaintiff 
having no cause of action on Quasi 
contract.—^Bunnell v Keystone Vai^ 
nish Co, 5 NYS2d 416 254 App 
Div 885 

81. Ariz.—^Reed v Real Detective 
Pub Co., 162 P.2d 138, 68 Ariz. 
294 

Qa.—Goodyear Tire 8t Rubber Co 
V VandergrUf, 184 SJS 452, 52 Ga. 
App 662 

N C —^Flake v Greensboro News Co, 
195 SE. 56, 212 NC 780 
54 C J p 822 note 91. 

38. Ky—Gregory V Brsran-Hunt Oo, 
174 SW2d 510, 295 Ky 845 
AotiOB based on defamation 

(1) Since truth of the matter is 
not imolved in action for violation 
of right of privacy, an action see¬ 
ing damages for an untrue statement 
should not be an action for the vio¬ 
lation of the right of priiacy—Bar¬ 
ber V Time, Ino., 169 SW2d 291, 488 
Mo 1190 

(2) Action based on an oral state¬ 
ment, made in the presence of others, 
charging plaintiff with having stolen 
certain property should sot have 
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been an action for violation of the 
right of privacy—Gregory v Bryan- 
Hunt Co, 174 SW2d 610, 895 Ky 
845 

33. Matters not eonstttatlBg defense 

(1) Want of physical injury to 
plaintiff, where the acts of defendant 
were willful and intentional —Mc¬ 
Daniel V Atlanta CocarCola Bottling 
Co.. 2 8E2d 810, 60 Ga.App 92 

(2) An alleged consent by plain¬ 
tiff to an investigation of a collateral 
<daim of plaintiff against defendant, 
where such consent could not con¬ 
ceivably be construed to include the 
invasion of privacy involved—Mc¬ 
Daniel V Atlanta Coca-Cola Bottling 
Co, supra. 

(8) Right of action under libel 
laws—Gamer v Triangle Publica¬ 
tions, DC.NY., 97 FSupp 646 
34i Fla.—Cason v Baskin, 20 So 2d 
243, 155 Fla. 198 168 A.L.R. 430 
Ga.—Davis v General Finance & 
Thrift Corp, 57 S E.2d 225, 80 Ga. 
App 708 

Ky—Brenta v Morgan, 299 S W 967, 
221 Ky 765 

Masa—^Themo v New England 
Newspaper Pub Go, 27 NJB:2d 758, 
806 Mass 64 

35. Cal—Kerby v Hal Roach Stu¬ 
dios, 127 P2d 677, 68 Cal App 2d 
207 

Fla.—Cason v Baskin, 20 So 2d 248, 
156 (Ena. 198, 168 A.I*.R 480 
Ky —Brents v Morgan, 299 SW 967 
221 Ky 967 

33. Fla.—Cason v Baskin, 20 So 2d 
243. 155 Fla. 198, 168 A.L.R. 480 
87 Mo—Barber v Time, Inc., 159 
SW2d 291, 848 Mo 1199 
38. Pa.—Harlow v Buno Co, 36 Pa. 

Dist&Co 101. 

Forged authorization 

Pa.—Harlow v Buno Co., supra. 
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general public interest in a person does not justify 
his invasion of the right of privacy of another 
by a publication concerning such other, where such 
other has not consented to the pubhcation,^^ and 
an alleged legitimate pubhc and general interest 
with respect to published matenal does not con¬ 
stitute a defense, where such interest is created by 
the very publication complained of and by the 
fame of the author 

b Pleading 

The plalntlfTt pleading must allege facts sufficient to 
constitute an unwarranted Invasion of his right of pri¬ 
vacy, and, In an action under a statute conferring a right 
of action for the unauthorized use, for advertising or 
trade purposes, of the name, portrait, or picture of a 
living person, must plead facts sufficient to constitute 
a violation of the sUtute, 

PlaintifFs pleading must state facts sufficient to 
constitute a violation of his right of privacy An 
allegation that the publication complained of was 
made without plaintiiFs knowledge and consent 
is essential,and such allegation should be made 


expressl} and should not be left to implication or 
conjecture.^3 Jn an action under a statute confer- 
rmg a nght of action for the use, for advertising 
purposes, or for purposes of trade, of the name, 
portrait, or picture of a In mg person, without 
written consent, plamtiif must plead facts which 
constitute a violation of the statute^^ but the courts 
will gi\e a liberal construction to the complaint 
in detemuning whether a cause of action is al- 

legecL« 

The issues in an action for an invasion of the 
nght of pnvacy are those raised by the pleadings, 
and the evidence must be confined to proof of mat¬ 
ter in issue 

c Evidence 

The plaintiff has the burden of proving facts con¬ 
stituting a cause of action, and the usual rules as to 
admissibility and weight and sufficiency of evidence ap¬ 
ply 

In actions for an invasion of the nght of pn- 
\acy, plamtiff has the burden of proving facts con- 


89 FUl—C aaon v Baalrin, 80 So 2d 
685. 159 Fla. 81. 

Be as on for role 

The personal rights of a plaintiff 
are not to be tested by the status or 
identity of defendant—Cason v Bas- 
Iciii, 80 So 2d 685, 159 Fla. St 

40u Fla.—Cason v Baskin, supra. 

41. Cat—Cohen v Marx, 211 P2d 
820, 94 CaLApp 2d 704. 

Fleadisff h eld snfflLoleat 
Cal— Grill V Curtis Pub Go., App, 
281 P2d 565—Melvin v Held, 297 
P 9t 112 CalJkpp 235 
DC—Peay v Curtis Pub Co, DCt 
78 F Supp 805 

Fla.—Cason v Baskin, 20 So 2d 243. 

166 Fla. 198, 168 JLLiR. 480 
Ga.—McDaniel v Atlanta Coca-Cola 
BotUinsr Co. 2 SJSI2d 810, 60 Ga. 
App 92—Goodyear Tire 4b Rubber 
Co V Vandergriff, 184 SB. 452, 62 
GaA.pp 662 

Ky—Trammell v Citizens News Co, 
148 SW 2 d 708, 285 Ky 529— 
Rhodes V Graham, 37 SW2d 46, 
238 Ky 225 

Or—Hinlsh v Meier 4b Frank Co. 
113 P2d 488, 166 Or 482, 188 A. 
I 4 .R. 1 

64 CJ p 822 note 90 [a}. 

Pleading held Insnfflffient 
XJS—Sidis V F-R Pub Corporation, 
CCA.NY, 113 IF2d 806 138 AUR. 
16, certiorari denied 61 SCt 898, 
811 U S 711, 85 Ii.B!d. 462—Berg v 
Minneapolis Star 4b Tribune Co., 
DC Minn., 79 FSupp 987 
Cal —Cohen v Marx, 211 P 2d 820, 94 
CalApp 2d 704 

Ga.—Davis v. General Finance 4b 


Thrift Corp., 67 S B.2d 225, 80 Ga. 
App 708 

Ky—Gregory v Bryan-Hunt Co, 174 
SW2d 510, 295 Ky 845 
Mass—^Themo v New England 
Newspaper Pub Co., 27 NK.2d 758, 
806 Mass 54 

Wls—Jude\ine v Benzles-Montanye 
Fuel 4b Warehouse Co, 269 NW 
295 222 Wis 512, 106 AUEt 1443 
AUegations as to damages hdd sndU 
eleat 

Cal—Gill V Curtis Pub. Co., App, 
231 P 2d 565 

40. FUl—C ason v Baskin, 20 Go 2d 
248. 155 Fla. 198, 168 ALJt 430 

48. Fla.—Cason v. Baskin, supra. 

44. NT —Porter v American To¬ 
bacco Go., 125 NTS 710, 140 App 
Dlv 871—Swacker v Wright, 277 
NTS 296, 154 Mlsc. 822 
CoBssotioiL Of name ox representation 
with plaintiff 

Failure to allege that name and 
drawing complained of did, or were 
intended to, refer to plaintiff ren¬ 
dered the complaint insufficient.— 
Nebb V Bell Syndicate, DONT., 41 
F Supp 929 

CSouplalnt hdA snffioiesLt 
N Y —Thompson v Close-up, Inc., 98 
NTS 2d 800. 277 AppDiv 848— 
Bunnell v Keystone Varnish Co, 
5 NTS 2d 415, 254 AppDiv 8S5— 
Holmes v Underwood 4b Und 6 ]> { 
wood. 238 NTS 158 225 AppJDl\ 
800—Krieger v Popular Publica¬ 
tions, 8 NTS 2d 480, 167 Misc. 5 
—Sutton V Hearst Corp., 98 N TJB 
2 d 288 

Complaint held insnAoient 
US—Sidis V F-R Pub. Corpt., Da 
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NT., 84 F Supp 19, affirmed. CGLA., 
118 F2d 806 138 AL.R. 15 cer¬ 
tiorari denied 61 SCL 893, 811 US 
711, 85 L.Ed. 462 

NT—Swacker v WWght, 277 NTS 
296, 154 Mlsc. 822—Gavrilov v 
Duell, Sloane 4b Pearce, 84 NTS 
2d 820, affirmed 98 N T S 2d 715, 276 
AppJ>iv 826 

4B. NT—Qrsini v Eastern Wine 
Coip, 78 NTS 2d 224, 278 App 
Dlv 947, appeal denied 79 N T S 2d 
870, 278 AppDi\ 996—^Erieger v 
Popular Publications, 8 NTS 2d 
480, 167 Mlsc. 5 

OonnectiBg name used with plaintiff 

(1) It has been held, with respect 
to a complaint based on the use of a 
name in a magazine story, that an 
allegation that defendant had ex¬ 
ploited plalntUTs name^ personality 
and reputation was sufficient, when 
taken in connection with other alle¬ 
gations, to show that character in 
story having same name as that of 
plaintiff was intended to be plaintiff 
—Krieger v Popular Publications, 
supra. 

(2) Allegation that use of coat of 

arms and surname identified name 
of plaintiff in mind of the public 
was sufficient, as against contentioik 
that identification was insufficient in 
that there was merely the use of a 
surname without the full name.—Or- 
sinl \ Eastern Wine Corp. 78 NT S 
2d 426 190 Misa 285. affirmed 78 

NTS 2d 224 278 AppDiv 947, ap¬ 
peal denied 79 NTS 3d 870. 878 App 
Div 996 

46. Fla.—Cason v Baskin, SO So 2d 
685, 159 Sla. 81. 
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stitating a cause of action General rules applica¬ 
ble in avil actions apply with respect to the ad¬ 
missibility of evidence's and the weight and suf- 
'ficiency of evidence.^9 

d. Trial 

Generally speaking. In an action to recover for an in¬ 
vasion of the right of privacy, questions of law are de¬ 
terminable by the court and questions of fact are deter¬ 
minable by the Jury or other trier of facts. 

The view has been taken that it is for the court 
to detenmne whether or not an occasion or incident 
IS one of proper public interest which would au¬ 
thorize pubhcation,^<^ but it has been held or rec¬ 
ognized that, generally, in an action for allied 
use of the name, portrait, or picture of a person 
for advertising or trade purposes in violation of a 
statute, the question whether or not the public inter¬ 
est m the publication of a picture is greater than 
the mdividual’s interest m pn\acy is to be deter¬ 
mined as an issue of fact m the parbcular case,^^ 
as are also the questions whether a pubhshed ar¬ 
ticle and surrounding illustrations constitute mere¬ 
ly a fair report of past or current events, and 
ivhether they are educational and informative^^ 
In any event questions of fact are for the juiy or 
other tner of facts 


6. Damages 

In an action to recover damages for an Invasion of 
a parson's right of privacy, subsUntlal damages may be 
recoverable, even though the only damages austalned are 
those which result from mental anguish, special and 
exemplary damages are recoverable, where a duo show¬ 
ing In that regard Is mads 

Generally, plaintiff is entitled to recover sub¬ 
stantial damages,even though the only damages 
suffered by him resulted from mental anguish, 
and the fact that the damages cannot be measured 
by a pecuniary standard is not a bar to his recov¬ 
ery 56 The damages recoverable are not con¬ 
fined, however, to compensation for the embarrass¬ 
ment, humiliation, and mental pain which a per¬ 
son of ordinary sensibilities would have suffered 
under the circumstances,57 and, altliough the ex¬ 
istence of special damages is not essential m or¬ 
der to recover, as discussed supra subdivision a 
of this section, speaal damages which naturally 
flow from an invasion of the right of pnvacy are 
reco\erable58 In an action under a statute au¬ 
thorizing the maintenance of an action for dam¬ 
ages for the unauthonzed use, for advertising or 
trade purposes, of the name, portrait, or picture 
of a living person, plaintiff may recover all dam¬ 
ages sustained him,56 and a person who re- 


4ffm tT.S—Garner ▼ Triangle Publi¬ 
cations, Inc., DCNT., $7 F.Siipp. 
546 

K Y —Holony v Boy Comics Publish¬ 
ers 98 NTS 2d 119, 277 AppJDlv 
166 

48L BvUUace held not admissible 

Fla.—Cason v Baskin, 80 So 2d 685, 
159 Fla. 81. 

40. Svidenoe held sufflcleint 

U S.—CySrien v Pabst Sales Co. CC. 
A.Tez.. 124 F 2d 157, certiorari de¬ 
nied 68 set 917, 815 US 828, 86 
LuEd. 1220 

NY—Semler v XTltem Publications, 
9 NYS2d 819 170 Misc. 551. 

avidenee held lasuffloient 

DC.—Maneari v Frank P Smith, 
Ino., 114 F2d 884, 72 AppDC 898, 
181 iLL.R. 295 

Fla.—Cason v Baskin, SO So 2d 635, 
159 Fla. 81. 

Oa Mb—Barber v Time, Zne., 159 
8 .WSd 291, 348 MO 1199 

Sim NT —Thompson v Close-up, 
Inc., 99 NTS 2 d 864, affirmed 98 
NYB.2d 800, 277 AppDlv 848 

ML NY —Sutton V Hearst Obrp., 98 
NY8.2d 288, 277 AppJ>ly 155 

58L Mo—Barber v Time, Ino, 189 
aw 2d 281, 848 Mo 1199 

JMdeawe held snfliclent to anthoelse 
su lmilsslos to Jury 

Mb—Barber v. Time^ Xhq,^ supra. 


Bvideiioe held insnfflclent to movant 
submisaloiL to Jury 

DC—^Mancari ▼ Frank P Smith, 
Inc., 114 F2d 884, 72 AppDC 898, 
181 A.L.B. 295 

84b Ky—^Brents v Morgan, 899 S W 
967, 221 Ky 765 
54 CJT p 828 note 97 
Award held esoesslve 
120,000—Continental Optical C 6 v 
Reed, 86 NJB12d 806, 119 indJ^p 
648, reheariny denied 88 N.FL2d 55, 
119 IndJLpp 848 

Separate counts tcae libel and for in¬ 
vasion of right of privacy 
Where claims for libel and for in¬ 
vasion of right of privacy are set 
up in separate counts, recovery of 
damayes for invasion of privacy by 
true statements should be limited to 
the count with respect to that mat¬ 
ter—Barber V Time, Ino, 159 S.W 
2d 291. 848 Mo 1199 
56. Aria—Reed v Reel Detective 
Pub Co, 162 P 8 d 138 68 Aria 294 
Or—Hinish v Meier & pvank Co., 

118 P2d 488, 166 Or 482, 188 
A.L.R. 1. 

54 GLJ p 828 note 98 
5«. Ky —Brents v Morgan, 299 S 
W 967. 221 Ky 765 
87 Xnd.—Continental Optical Co v 
Reed 86 NB.2d 806, 119 IndJLpp 
648, rehearing denied 88 NFl2d 55, 

119 IndApp 648 

68 . Ind.—Continental Optical Co v 
Reed, supra. 


Mo—^Munden v Harris, 184 SW 
1076, 163 MoJkpp 652 
Faartloulax damages not included 

(1) With respect to the right to re¬ 
cover special damayes for the use of 
a photoyraph of plaintiff who did 
not own the film and, apparently, 
did not have the riyht to use prints 
from such film to advertise his own 
private business, it was held that the 
riyht of privacy did not include the 
riyht to recover special damayes 
from the person who used such 
photoyraph for destruction of a 
property Interest which plaintiff did 
not have—Continental Optical Co v 
Reed, 86 NB 2d 806, 119 IndJlpp 648, 
rehearing denied 88 NB.2d 66 , 119 
Ind.App 643 

( 2 ) In such case, where plaintiff 
seeks to recover special damayes 
solely on theory that another has 
used the particular photoyraph with¬ 
out consent and thereby destroyed its 
value to plaintiff for a similar use, 
plaintiff must show a riyht to such 
use in himself—Continental Optical 
Co y Reed, supra. 

88 NY—Blnns v Vitayraph Oo^ 
108 NFL 1108, 210 NY 51, URJL 
1915C 839, Ann.Casl916B 1024. 
Xbjuzy to feellays 
In an action under the statata 
plaintiff may recover damages for 
injured feelings—Fisher v Murray 
M. Rosenberg, In 0 i» 28 NTS 2d 677c 
175 Misc. 870, 
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covers damages under such statute cannot there¬ 
after obtain additional damages in an action of 
hbel based on the same acts 

Nominal damages Plaintiff is entitled to re¬ 
cover nominal damages, at least, for an mvasion of 
his right of pn\acy,®i and he is entitled only to 
nominal damages in the absence of a slioi\ipg that 
he IS entitled to compensatory or pun tive dam¬ 
ages 

Exemplary damages WTiere the element of 
“malice” appears, as that term is known to the 
law, exemplary damages may be reco\ered,®3 but 
such damages are not recoverable in the absence of 
a showing of malice®* Some statutes in terms 
authonze an award of exemplary damages if the 
name, portrait, or picture of a Ining person is 
knowingly used in violation of the statute®® Ex¬ 
emplary damages are not recoverable under such 
statute in the absence of a shownng that defendant 
had knowledge before usmg a picture that it was a 
picture of plaintifiF®® 

Mitigation or reduction of damages Defendant 
may show any facts w'hich might be considered 
in extenuation or mitigation of damages,®^ and. 


even though written consent to the use of a name, 
portrait, or picture wtls not obtained, as required 
by statute, defendant may show, in reduction or 
mitigation of damages, that oral consent was 
giv en,®® or that consent w as giv en in some maimer 
other than as required by statute,®® as, for exam¬ 
ple, by a course of conduct indicating consent^® 

Issues, proof, and variance Special damages 
need not be allegcd^i or proved,73 and pecuniary 
damages need not be alleged^® or proved.^* The 
view has even been expressed that, even though spe¬ 
cial damages which are the natural result of the 
invasion of the right of privacy are not speaally 
pleaded, proof of such damages is not outside the 
issues 

§ 8 Offense of Opening, Reading, or Pub¬ 
lishing Private Letters or Papers 

In order to render a person liable under a statute 
making it a criminal offenee to perform certain acta 
which tend to violate the privacy or aecreey of letters 
or papers, It must be at least reasonably clear that the 
act charged comes within the purview of the statute. 

Under a statute making it a misdemeanor to take 
a letter or private paper, belonging to another, or 


Awurda lidldl nroner 

(1) «12,S00 —Blnna ▼ VlUgrapb 
Co. 182 NTS 387, 147 AvpDly 788, 
affirmed 108 NEL 1108, 210 NT 51, 
L.1UL1115C 889. AWLCas 1015B 1024 
<2) 11000—Rhodes v Sperry & 
Hutchinson Co, 104 NTS 1102, 120 
AppDlv 467, affirmed S5 NE. 1097. 
198 NY 228 

(8) 1800—IFisher v Hurray 1C. 
Rosenberg, Inc., 28 NT82d 677, 175 
Misc. 370 

60u NT—Blnns v Vltagraph Co., 
108 NEL 1108, 210 NT 61, L.RA. 
1915C 889, AnmCas 1915B 1024. 

61. Or—Hlnlsh v Meier & Frank 
Co, 118 P2d 488, 166 Or 482, 188 
AJi.R. 1. 

Xa the ahsenoe of special damages, 
plaintifl may recover nominal dam¬ 
ages.—Flake v Greensboro News Co., 
195 SJBI. 66, 212 NC 780 

6S. Fla.—Cason v. Baskin, SO So 2d 
636, 169 Fla. 81. 

NT—^Harris v H. W Gosssrd Co., 
185 NTS 861, 194 AppDlv 688— 
Miller V Madison SQuare Garden 
Corp, 28 NT 8 2d 811, 176 Mlac. 
714 

68. Mo—Munden v Harris. 184 SL 
W 1076, 158 MoApp 652 
Or—Hlnlsh v Meier & Frank Co.. 
118 P 2d 438, 166 Or 482. 188 
A.UR. 1. 

Exemplary damages generally see 
Damages 18 117-127. 

eiL CsL— Herby v Hal Roach Stu- 
770 JS—87 


dioa. 127 P2d 577. 68 CalApp 2d 
207 

Fla.—Cason v Baskin. 80 So 2d 635, 
169 Fla. 81 

Mo—^Barber v Time, Inc., 159 SW I 
2d 291, 348 Mo 1199 

Bvidenoe held insuffloisnt 
To show express malice.—Barber 

V Time, Ine.. supra. 

Bvidenoe held to tend to Show want 
of malloe 

Cal.—^Eerby v Hal Roach Studios, 
127 P 2d 677, 53 CalApp 2d 207 

65. NT—^Blnns ▼ Vitagraph Ccx, 

182 NTS 287, 147 AppDlv 783, 
affirmed 103 N.E. 1108, 210 NT 51, | 
1J.RA.1916C 839, Ami.Ca8.1915B 

1024—Rhodes v Sperry & Hutchin¬ 
son Co, 104 NTS 1102. 120 App 
Dlv 467 affirmed 86 N.S. 1097. 198 
NT 228 

66. NT—^Fisher v Murray M. Ros¬ 
enberg. Inc., 28 NTS 2d 677, 175 
Mlsc. 870 

67. Ga.—McDaniel v Atlanta Oocsp 
C ola BotUlng Co.. 2 S.E.2d 810, 60 
QaApp 62 

68. NT—Harris v BL W Gosssrd 
Co.. 185 NT& 861. 194 AppDlv 
688—Miller v Madison Sguare 
Garden Corp. 28 NYS2d 811, 178 
Mlsc. 714—Buscelle v Conde Nast 
Publications, 19 NTa2d 129. 178 
Mlsc. 674—Lrfuie v F W Wool- 
worth Co. 11 NY&2d 199. 171 
Mlsc. 66. affirmed 12 NTR.2d 862. 
256 AppJhv 1065 
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Necessity of written consent under 
statute generally see supra 9i 4 b^ 
5 b. 

69 NT—^Lane v. F W Woolworth 
Co, supra—Sidney v A. S Beck 
Shoe CorporaUon. 274 NTS. 559, 
158 Mlsa 166 

70 NT—Hammond v Crowell Pub. 
Co. 1 NTS 2d 728, 258 AppJMv. 
205 

71. Arlz.—Reed v Real Detective 
Pub Co, 162 P2d 133 68 Aria 294. 
Sla.—Cason v Basklg 20 So 2d 248. 

156 Fla. 198. 168 AL.R. 480 
Ey—Foster-Mllbum Co v rihiwit, 
130 SW 864 184 Ey 424 135 Am. 
S R. 417, 84 URAuNB.. 1187 
NC—Flake v Greensboro News Col. 
195 SJB. 55, 812 NXL 780 

78. Aria—Reed v Real Detective 
Pub Co, 162 P2d 188, 68 Aria 294. 
Fla.—Cason v Baskin, 20 So 2d 248, 
155 Fla. 198, 168 AXH. 430 
Qa.—Goodyear Tire A Rubber Co v 
Vandergriff. 184 SE. 452. 52 Ga 
App 662 

NC—Flake v Greensboro Co., 195 S 
E. 56. 212 NC 780 
54 CJ p 823 note 98 

73. Fla.—Cason v Baskin, 20 So 2d 
248, 155 Fla. 198, 168 A.UR, 480 

74. Fla.—Cason v. Baskin, supra. 

75. Ind.—Continental Optical Go. 
Reed, 86 NJSL2d 806, 119 IndApp^ 
648. rehearing denied 88 NA12d 65, 
119 IndApp 643. 
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a copy thereof, and to publi^di it, or any portion 
thereof, communicating the contents of a letter to a 
single person, who has a Intimate mterest m 
knowing what use was hemg made of information 
stolen from his office and who was not mterested 
m giving general publicity to the facts m the letter, 
is not publishing it within the meaning of the stat- 
ute.76 Under a statute making it a misdemeanor 
willfully and without authonty to open and read 
or cause to be opened or read a sealed letter or to 
pubhsh it or any portion thereof, knowmg it to 
have been opened or read without authority, an m- 
dictment must all^e that the letter m question 


was a sealed letter^^ and that it was opened or 
read without authority's or that it was published 
with knowledge that it had been opened and read 
without authonty ^ 

Disclosure of contents of telegraphic or tele- 
phomc message as a criminal offense is discussed 
m the C J S title Telegraphs and Telephones § 
117, also 62 CJ p 136 note 95, and wire tappmg 
as a cnminal offense is considered m the CJ S 
title Telegraphs and Telephones § 122, also 62 C J 
p 135 notes 37-90 Offenses agamst postal laws are 
discussed m Post Office §§ 34-64. 


BiaET OF WAY. See ante p 392 note 1-p 394 
note 42. 

BIOID. A term having a variety of significa¬ 
tion^^ and defined as meaning stifiE, inflenble ^ 

BIQIDITY. A relative tenn,^ meamng quality or 
state of being rigid, want of pliabihty, quality 
of resisting change of form.^ It is said to be the 
antithesis of 'ffiezibility'’ see 36 C J S p 1026 note 
84. 

BIGJDLY To the same extent, exactly^ 

SIGOB MOETIS. Stiffening of the body, from one 
to seven hours after death, due to hardening of the 


muscular tissues in oonseqnenee of the coagulation 
of the myosmogen and jiaramyosmogen, it disap¬ 
pears after from one to five or six days, or when 
decomposition begins ^ 

BIM. The border, edge, or maxgm of anything ^ 

BING- As a noun, the word ^^nng” may mean a 
circular band, especially of precious metal, to be 
worn usually on the finger ^ In an entirdy different 
sense it may mean a combmation for ill^:al or oth¬ 
erwise improper purposes ^ 

As a verb, ^‘nng^ means to sound clearly and res¬ 
onantly, as a bell or other metallic sonorous body 


78. NY—People v Bum 166 NT 
S 823. 178 AppDiv 845. 86 NYCr 
95. affirmed 118 NR 1072. 222 NY 
621. 

77 NO—State ▼ BasweU. 12 SJl 
254. 107 NC 859, 9 luILA. 840 
78L NGL—State ▼ Baswell, supra. 

79 NG.—State y Bagwell, supra. 

1. US—Weaver Mfg Co v Bear 
Mfs COn COAJIL. 109 F2d 112, 
115 

a. US—Weaver Mfff Ca v Bear 
RfS Co supra. 

8. US.—Joseph Hialsted Oo v U 8. 
Fire Bscape Counter-Balance Co.. 
nU 257 F 95. 168 C.CJL 807 
54 CLJ p 826 note 67 

4, Webster New IntD 

5. Iowa.—State v Fenerhaken. 65 N 
W 299. 800. 96 Iowa 299 

8. Btedman MedJX 

(1) **The time when this rlslditr 
[rigor mortial appears Is generally 
from two to six hours after death. 

• • The existence of this mus¬ 

cular rigidity seems to depend large¬ 
ly upon the strength of the muscles 
of the body If the muscles are ex¬ 
hausted. either by physiological or 
ahnonnal work just before death, the 
rigidity appears early . We 

find practically, too, that rigor mortis 


comes on early in death from fever, 
exhaustion, old age. in deaths from 
lightning and sunstroke, and in poi¬ 
soning by strychnin, atropln, pUo- 
carpin. and veratrin.'*—Common¬ 
wealth V Woong Knee New, 47 A.2d 
450, 456. $54 Fa. 188. 

(2) **The difference In time re¬ 
quired for the appearance of rigor 
mortis in the various muscles prob¬ 
ably depends upon some difference 
In their chemical condition. Rigor 
may be very long delayed or may be 
80 slight as to escape notice. A rapid 
onset of rigor mortis • • may 

be expected, generally, in conditions 
marked by great muscular exhaus¬ 
tion The Instantaneons onset of 
rigor mortis has often given decisive 
evidence of the manner and cirenm- 
atances of death. It has at times 
been possible, in this way. to deter¬ 
mine the existence of fear or other 
violent emotion at the time of death. 
The instantaneous onset of rigor mor¬ 
tis occurs so frequently after sudden 
death during violent muscular ezer^ 
tlon. and the immediate fixation of 
the body in the exact attitude and 
expression at the moment of death 
has been so life-like, that many re¬ 
markable instances of this sort have 
become matters of common refer¬ 
ence.'*—Commonwealth v. Woong 
Knee New, supra. 
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I (8) *Tt is reported that at the bat¬ 
tle of Antietam Creek the bodies of 
some Union soldiers killed in the ex¬ 
hausting charge near the bridge were 
found rigidly set in the act of climb¬ 
ing an obstructing fence, or crouched 
behind the fence In the act of firing, 
while the intense excitement of the 
charge was plainly visible in the 
fixed expression of the face. A start¬ 
ling incident of the charge at Balak- 
lava is reported by Ogston 'Captain 
Nolan, while riding in advance of the 
cavalnr, had his cheat tom open by 
a Russian shell. The arm he was 
waving in the air at the moment re¬ 
mained high uplifted, and he retained 
his seat on his horse, which wheeled 
around and passed some distance 
through the ranks before the rider 
felL*"—Commonwealth v Woong 
Knee New. supra. 

7. US—Lincoln v Waterbury But* 
ton Co, Ino., C.CJLConn., 297 F 
619, 620 

'TUmming** as a tedmicel term see 
Mines and Minerals 9 8 h. 

*91391 bender” 

Ky—Cotton v Owensboro Wheel Co, 
97 SW 768 

8. Webster New IntJO 

9i CaL—Sdiomberg v Walker. 64 P 
290. 291. 182 CaL 224. 


10. Webster New IntJD 
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Phrases emplojing (he Tarions foims of the iroid i BD!rQItEAl>S& A leader of any body of men o 
are set oat m the note.^^ | animals, not necessarily a word of bad import ^ 


(4) up fares** see S5 C.J S p ] snltlnff from ertemal causes, beiu] 

745 note 40 , parasitic or fungoid in character- 

Belmont Liahoratories v Federa 
Trade Commission. CCXA.8, 108 F24 


XI. Phrases 

(1) ''Ring-dropping,** in criminal 
law, a phrase applied in Bngland to a 
trick frequently practiced in commit¬ 
ting larcenies—^Black Li.D—64 GJ* p 
826 note 88 

(2) "Ringing off, ringing out, or 
ringing up'* see (laming 4 1 h. 

(8) “Ringing the changes,'* larceny 
by* see liarceny 5 86 d. 


(5) "Ring waste,** a highly purified , 
article of scoured wool, made from 
wool top or combed wool.—Standard 
Varnish Works v tJ S., KY. 50 F 
456, 457. 8 CC.A. 178 

(6) 'Ring worm.** a disease re- 


588, 540 

IS. Webster Kew IntJ> 

13. Bng—aiiUer ▼ David, Ii.R. 0 G 
P 118, 125 
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RIOT 

This Title indudes tumultuous disturbance of the public peace by a number of persons mutually assist¬ 
ing one another m the execubon of a common purpose by the use of force, nature and extent of cnm- 
inal responsibihty therefor, and grounds of defense» and prosecution and punishment of such acts as pub¬ 
lic offenses. 


KBitten not In tills TUlCb trMted dtevlMre in tbl« work, M l>MeilpittT<»-W0K4 llUlflB 

AndlyM 

X OFFENSES AND EESFONSIBlLrrT THEBEFOB, §§ 1-18 
n. FBOSEOUnOK AND FDNISHMENT, §§ 19-28 
EEL SDPPBESSION OF BIOT, §§ 29-32 
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§ 1 


L OFFENSES ANB BESPONSIB1IIT7 THEEEFOB 


§ 1 Definition and Distinctions 
a. In general 
b Distinctions 

a In Oeneral 

Riot Is an offense under the common law and under 
many statutes, and is commonly defined as a tumul¬ 
tuous disturbance of the peace by several persons, as¬ 
sembled and acting with a common intent, either In 
executing a lawful private enterprise In a violent and 
turbulent manner to the terror of the people, or In ex¬ 
ecuting an unlawful enterprise In a violent and turbu¬ 
lent manner 


Riot IS an offense under the common law and 
under many statutes^ It has been said that a 
correct idea of the offense of not is only to be 
obtained b} analyzing the cases which have been 
decided.^ However, a not is commonly defined 
as a tumultuous disturbance of the peace by three 
or more persons, assembled and acting wuth a com¬ 
mon intent, either in executing a lawful private en- 
terpnse in a violent and turbulent maimer, to the 
terror of the people, or in executing an unlawful 
enterpnse m a violent and turbulent manner ^ The 


1. Md.—Cohen v State, 195 A. 632, 
173 Md. 216, reargument denied 196 
A. 319. 173 Md. 216, cerUorari de¬ 
nied 68 S.CL 764, 303 US 660, 82 
USd. 1119 

OkL—^Roberts v State, 89 P2d 979, 
66 OkLO 871, motion overruled 92 
P2d 612, 66 OkLCr 871—Symonds 
V State, 89 P 2d 970, 66 Okl Cr 49 
Oomponnd offsasc 

HhwalL—^Territory v Eahololcala, 87 
HawaU 625 

OkL—^Roberts t State, 92 P 2d 612, 
66 OkLCr 371 —^Perkins v State, 
260 P 644, 36 Okl Cr 279, 49 A.Li. 
R. 1129 

▼aUdiisr of statntea 

(1) The riot statute making it a 
punishable offense for three or more 
persons on their own authority to as¬ 
semble together with disturbance, 
tumult, and violence and striking ter¬ 
ror or tending to strike terror into 
others was held to be unconstitution¬ 
al because of vagueness and denial of 
freedom of speech and assembly — 
International Longshoremen's & 
Warehousemen's Union v Ackerman, 
DC Hawaii, 82 FSupp 65, reversed 
on other grounds, CJL, Ackerman v 
International Longshoremen's ft 
Warehousemen's Union, 187 F2d 860 

(2) Prior to this decision the stat¬ 
ute was held not to abridge the right 
of free speech and assembly guaran¬ 
teed by the First Amendment to the 
Constitution of the United States.-— 
Territory t Kaholokula* 87 Hawaii 
626 

8. sa—StateV BrazU, 24SOL. 267 
8. DeL—CoKpns juzls otted tn 
State ▼ Abbadini, 192 A. 660, 651, 
653, 8 WWJSarr 323. 


Pa.—Corpus juzla CLUoted in Com¬ 
monwealth V Paul, 21 A.2d 421, 
428, 145 Pa.Super 548—Corpus gtu 
rls guoted in Commonwealth v 
Kaha 176 A. 242, 243 116 Pa.Snper 
28—Corpus •Taxis guotsd in Com¬ 
monwealth V Brletic, 173 A. 686, 
689, 113 PiuSuper 508 
Utah.—Cknpus dUzis guoted in State 
V Woolman, S3 P2d 640, 648, 84 
Utah 23 

54 CJ P 828 note 2. 

Bishop’s definition 
Such disorderly conduct in three or 
more assembled persons, actually ac¬ 
complishing an object, as is calculat¬ 
ed to terrify others 
US—Salem Mfg Co v First Amer¬ 
ican Fire Ins Co., C CLAOr., Ill F 
2d 797, 803 

Utah.—State v Woolman, 88 P2d 
640, 648, 84 Utah 23 
64 CJ p 828 note 2 [el 

Bhudcstone’B definition 
A “riot” is where three or more 
actually do an unlawful act of vio¬ 
lence, either with or without a com¬ 
mon cause or quarrel, as, if they 
beat a man, or hunt and kill game in 
another's park. <diase, warren, or lib¬ 
erty, or do any other unlawful act 
with force and violence, or even do 
a lawful act, as removing a nuisance, 
in a violent and tumultuous manner 
US—Salem Mfg Co v First Amer¬ 
ican Fire lUs. C.CLA.Or., Ill F 
2d 797, 802. 

Pa.—Commonwealth t BrletiCi 173 A 
686, 688. 118 Pa.Saper 608. 

54 CJ p 828 note 2 [dl 

BswUns* common-law fleflaition 
A tumultuous disturbance of the 
peace by three or more persons sa- 
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sembling together of their own au¬ 
thority. with an intent mutually to 
assist one another against anyone 
who shall oppose them in the execu¬ 
tion of some enterprise of a private 
nature, and afterward actually exe¬ 
cuting it in a violent and turbulent 
manner, to the terror of the people^ 
whether the act itself was lawful or 
unlawful 

ni—Walter v Northern Ins Co of 
New York, 18 NE.2d 906, 908, 870 
IlL 283 121 AL.R. 344 
Okl—Schoolcraft v State. 178 P2d 
641, 660, 84 OkLCr 20 
54 CJ p 828 note 2 [a] 

Otihsr definitions 

(1) In generaL 

Okl—Symonds v State, 89 P2d 970» 
66 OkLCr 49—Roberts v State, 89 
P2d 979, 66 OkLCr 871 rehearing 
denied 92 P 2d 612, 66 OkLCr 27L 
Vt.—State V Frotten, 68 A2d 52, 116 
Vt. 146 

64 CJ p 828 notes 8 [b], [c3, [gl 

(2) The generally understood 
meaning of "rtot** is an assembly of 
individuals who commit a lawful or 
I unlawful act In a violent or tumul¬ 
tuous manner, to the terror or dis¬ 
turbance of others.—International 
'Wire Works v Hanover Fire Ins Co., 
288 K W 292. 280 Wis. 72. 

(8) A 'Tlot'* is disturbance of peace 
by three or more persons unlawfully 
assembled together and acting In vio¬ 
lent and tumultuous manner—State 
V Lustlg, 89 A2d 809, 18 H.J Super 
149. 

(4) A tumultuous disturbance of 
the public peace by an unlawful as¬ 
sembly of three or more persons in 
ths execution of some private object. 



SI 


BIOT 


77 C J S. 


modem definition of not is m hannony with and 
follows the common-law defimtion^ It has no 
tedmicaljmport, as disting^mshed from its sigmfi- 
cation when used m the ever>day affairs of life,^ 
and the legal meaning of the word corresponds with 
the meaning given to it in ordinary usage The 
definition of a not is frequently foimd in the stat¬ 
utes creating the offense but where it is not 
so defined the common-law definition may be rehed 
on to gi\ e meanmg to the statute * 

Inciting to not The gist of this offense is its 
tendii^ to provoke a breach of the peace, even 
though the parties may ha\e assembled in the first 
instance for an innocent purpose,^ and it is an 
offense at common law It means such a course 


of conduct, by the use of words, signs, or language, 
or any other means by which one can be urged 
to action, as would naturally lead or urge other 
men to engage in, or enter on, conduct which, if 
completed, would make a not.^^ 

b Distmctions 

Riot ft distingufthable from such kindred ofTenset at 
rout and unlawful attembly 

Riot, rout, and unlawful assembly are kindred 
offenses^^ and, in the absence of a statute provid¬ 
ing otherwise,the greater mcludes the lcss,i* 
yet they are separate and distmct offenses,!^ clearly 
distingmshable each from the others A rout dif¬ 
fers from a not in that the persons do not actual¬ 
ly execute their purpose, but only make some mo- 


—Salem Hta Co ▼ Flrat American 
Fire Ins Co. caA.Or, 111 F2d 797. 
802--54 OJ p 828 note 2 [ff] (4) 

4. US—Salem lilg Co v First 
American Fire Ins Co. supra. 
OkL—Roberts v State. 89 P2d 979. 
66 OkLCr 871. rehearing^ denied 92 
P2d 612, 66 OlcLCr 871—Sinnonda 
V State. 89 P 2d 970, 66 OkLCr 49 
84 CJ p 829 note 8 
Peflnltlon kdld not inoonslsteat 
Definition of ‘'riot** as tumultuous 
disturbance of public peace by unlaw¬ 
ful assembly of three or more persons 
in executing private object, and stat¬ 
ing that it they meet for lawful pu]> 
pose and proceed to unlawful act re¬ 
sulting in breach of peace, it consti¬ 
tutes riot was held not inconsistent 
with common-law definition.—Com¬ 
monwealth V Brletic, 178 A. 686, 118 
Pa.Super 508 

8. U S.—Salem Mfg Co v First 

American Fire Ins. Co, C.CLA.Or., 
Ill F 2d 797 

Ky—Spring Garden Ins. Co v Im¬ 
perial Tobacco Co.. 116 SW 284, 
182 Ky 7, 136 AblSJL 164, 20 L.R. 
A.,NJ3, 277 

4. US—Salem Mfg Co ▼ First 

American Fire Ina Co, CCLA.Or., 
Ill F 2d 797 
54 OJ p 829 note 5 
Statute defining ••xAoV* as commis¬ 
sion of lawful or unlawful act in a 
violent or tumultuous manner by 
three or more persona to the terror 
or disturbance of others was held ex¬ 
pressive of generally accepted defini¬ 
tion of riot.—International 'Wire 
'Works V Hanover Fire Ins. Co., 288 
NW 292, 280'Wls. 78. 

7. St a t a tosy definittoBS 

(1) In generaL 

Oa.—Moore v State, 189 SJS. 551, 658, 
55 Ga.App 157 

Wis.—Koss v Stats, 268 NW 860 
862 217 Wls 825 
84 OJT p 828 note 2 [f] (2)-(4) 

(2) Any use of force or violence, 
or any threat to use force or violence 
If accompanied by immediate power 


of execution, by three or more per¬ 
sons acting together and without an- 
thority of law is riot. 

U S —Salem Mfg Co v ptet Ameri¬ 
can Fire Ins. Co of New York. C. 
C.A.Or. Ill P2d 797, 802 
ND—State v Russell, 264 NW 582, 
66 NJ> 272 

OkL—Schoolcraft v State, 178 P2d 
641. 84 OkLCr 20—Ssnnonds v 
State, 89 P2d 970, 66 OkLCr 49— 
Roberts v State, 89 P2d 979, 66 
OkLCr 871, rehearing denied 92 P 
2d 612, 66 OkLCr 871. 

64 C J p 828 note 2 HI (1) 

(8) Whenever three or more per¬ 
sons, having assembled for any pur¬ 
pose, shall disturb the public peace 
by using force or violence against 
any other person or property, or shall 
threaten or attempt to commit such 
disturbance, or to do an unlawful act 
by the use of force or violence, ae- 
eompanied with power of Immediate 
execution of such threat or attempt, 
they shall be guilty of a riot.—estate 
V Wlnkels, 288 NW 768, 764, 804 
Minn. 466. 

(4) If two or more persons actual¬ 
ly do an unlawful act with force or 
violence against the person or prop¬ 
erty of another, either with or with¬ 
out a common cause or quarreL or 
even do a lawful act in a violent and 
tumultuous manner, the persons so 
offending shall be guilty of a riot— 
Walter v Northern Ins. Co of New 
York, 18 NE2d 906, 908, 870 IlL 288, 
121 A.Ii.R. 244 

(5) Any use of force or violence 
disturbing the public peace, or any 
threat to use such force and violence, 
If accompanied by immediate power 
of execution, by two or more persons 
acting together and without authority 
of law is a riot—People v Bundte, 
197 P2d 888, 87 CaLApp 2d 786, cer- 
Uorari denied 69 SCt 1164, 887 US 
915, 98 li.Bd. 861-HI4 CJ p 828 note 
2 m (4) 

8. Pa.—Commonwealth v Dnltcb, 67 
A.8d 88L 165 Fa.Super 187 
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9 Pa.—Commonwealth v SVank- 
feld, 178 A. 884, 114 Pa.Super 262 
—Commonwealth v Egan, 178 A. 
764, 766, 118 Pa.Snper 875 

64 CJ p 829 note 7 

10. Pa.—Commonwealth v Aprlceno, 

198 A. 515, 181 Pa.Super 158— 
Commonwealth v PYankfeld, 173 
A. 884 114 Pa.Snper 262—^m- 

monwealth v Egan. 178 A. 764, 
118 Pa.Super 875—Commonwealth 
V Spartaco, 168 A. 628, 104 Pa.Sa- 
per 1. 

54 C.J p 829 note 8 

11. Pa.—Commonwealth v Aprlceno, 
198 A. 615, 181 Pa.Super 168— 
Commonwealth v Frankfeld, 178 
A. 884. 886. 114 Pa.Super 262— 
Commonwealth v Spartaco, 158 A. 
628, 626, 104 Pa.Super 1—Common¬ 
wealth V Merrick, 65 Pa.Saper 
482 

15. Neb —Corpus Juris cited In 
Bloor V State, 261 NW 840, 841 
129 Neb 407 

Pa.—OcrpUf Jhrls qinoted in Com¬ 
monwealth V Duiteh, 67 A.2d 821. 
822. 165 Pa.Super 187 

Utah.—State v Solomon, 71 P 2d 
104, 93 Utah 70 

64 C J p 829 note 9 

18. Utah.—State v Solomon, supra 
—State V Woolman. 88 P2d 640, 
84 Utah 28 98 AXuR. 728 

14. Pa.—Corpus Juris quoted in 
Commonwealth v Duiteh, 67 A.2d 
821. 822 166 Pa.Super 187 

64 aj p 829 note 9 

At ooBtmon law 

Utah.—State v Solomon, 71 P 2d 104, 
98 Utah 7a 

15- Tex.—Henry r State, 149 SW 
2d 116, 141 Tex.Cr 486 

16. Pay—Corpus Juris quoted In 
Commonwealth v Duiteh, 67 A.2d 
821, 822. 166 Pa.Super 187 

64 CJT p 829 note 10 

At eommon law 

OkL—Schoolcraft v Stata 178 PSd 
€41. 84 OkLCr 20. 
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tion towards its execution,but what degree of 
execution of their purpose will comert a rout into 
a not may often be difficult to determine,!* An 
unlawful assembly differs from a not in that if the 
parties assemble in a tumultuous manner, and ac- 
tually execute their purpose with violence, it is a 
not, but if they merely meet on a purpose, which, 
if executed, would make them noters, and, having 
done nothing, they separate without carrying their 
purpose into effect, it is an unlawful assembly!* 
Riot IS an offense distinct from affray and insur¬ 
rection, as considered respectnely in Affray § 1 
and Insurrection and Sedition § 1, and from trea¬ 
son*® or trespass *! 

Inciting to not Inciting to not and not are 
separate and distinct offenses,** and the former is 
not necessarily a constituent element of the latter ,** 
one may mcite to not without participating in the 
not, or may be concerned in a not without hav¬ 
ing mated it*^ However, the offense of mat¬ 
ing to not may become merged m the cnme of 
not** 

Mob The word "mob,” in legal use, is prac¬ 
tically ^monymous wnth “not,”*® but the latter is 
the more correct tenn.*^ 'Tklob” also has been held 


to be practicall> anonymous with ''riotous assem¬ 
bly ”** 

§ 2 Nature and Elements of Offense in Gen¬ 
eral 

Riot It essentitlly an offense against the public peace 
and good order The elements which go to make up 
the offense are determined either by the common law 
or the statute defining It. 

Riot is essentially an offense against the public 
peace and good order, and looks to this rather than 
an infraction of the personal rights of any particu¬ 
lar indi\ idual as such It involves the execution 
of an agreement, express or implied between three 
or more persons to commit an assault or battery 
or a breach of the peace*® Where the disturb¬ 
ance of public peace is considered the essential 
element of the offense, it is not commonly applied 
to brief disturbances even if \iolence and maliaous 
mischief are mvolved m the commotion *! In or¬ 
der to constitute a not at common law it has been 
said to be necessary that there be three or more 
persons tumultuously assembled of their own au- 
thonty with intent mutually to assist one another 
against all who shall oppose them in the doing a- 
ther of an unlawful act of a pnvate nature or of 
a lawful act m a violent and tumultuous manner ** 


17. Pa.—Oocpiui JVuels guotcd la 
iCommonwealtlL v Xhiltch. 67 A.2d 

821, 822. 165 0Pa.Super 187 
54 C.J p 889 note 11, 

At common law 

Okl—Schoolcraft y State, 178 P2d 
641, 84 Okl Or 20 

18. Pa.—Oorpiui JtiriJi quoted la 
Commonwealth v Dultch, 67 A.2d 
821 822, 165 Pa.Super 187 

54 C J p 829 note 12 

19. Or—State v Stephanos, 99 P 
428. 58 Or 185 17 AnnCas. 1146 

Pa.—Cknpns JPxls Quoted la Com¬ 
monwealth y Dultch, 67 A,2d 821, 

822. 165 Pa.Super 187 
Unlawful assembly generally see the 

CJS title Unlawful Assembly 1 1 
et seq, also 66 CJ p 87 note 1 et 
seq 

"A Tlot* Is an unlawful assembly 
that has developed to the stage of 
ylolence."—State v Lustlg, 80 A.2d 
209, 810, 18 NJ Super 149 

At law 

OkL^choolcraft v State, 178 P2d 
641, 84 OkLCr 20 

SOl Wla.—Aron v Wausau, 74 NW 
854, 98 Wls. 592 40 LiSLA. 788 
54 C J p 829 note 16 
Treason generally see the CJS title 
Treason 9 1 et seq, also 68 CU p 
814 note 1 et sea 

91. Utah.—People v OTjOughUn, 1 
P 658, 3 Utah 188 
64 <U p 829 note 17. 


Criminal trespass see the CLJ S 
title Trespass Si 140->165, also 63 
C.J p 1075 note 95-p 1094 note 98 

92. Pa.—Commonwealth v Aprice- 
no 198 A. 515, 181 Pa-Super 158— 
Commonwealth y Safis 186 A. 177, 
122 Pa.Super 333 

93. Pa.—Commonwealth v Apiice- 
no 198 A. 515 131 Pa.Super 158^ 
Commonwealth v Sails, 186 A, 177, 
122 Pa.Super 883 

9di Pa.—Commonwealth v Aprice- 
no, 198 A. 515, 181 Pa.Super 158 
—Commonwealth v Safls, 186 Al. 
177, 122 Pa.Super 833 

25. Pa.—Commonwealth y Aprice- 
no 198 A. 515 181 Pa-Super 158 

28. Kan.—Oorpus Juxls quoted in 
EosLa y Kansas City, 255 P 57, 
58. 128 Kan. 862 

NT—MarshaU v Buffalo, 64 NTS 
411, 50 AppDlv 149 
40 C.J p 1232 note 6 

27 NT—^Adamson v New York, 96 
NTS 907, 110 AppDly 58. 

28. Kan —Blakeman v Wichita^ 144 
P 816, 817, 98 Kan. 444, ULA. 
1915C 578, Ann-Cas 1916D 188 

29 Ga.—Taylor y State, 68 SJB. 
945. 8 GaApp 241. 

The undeslyiBg dlementy essential 
to constitute statutory crime of *Ti- 
otr* and distinguishing It from other 
crimes involving breach of peace, is 

423 


disturbance of public peace, whidh 
implies idea of lawless mob accom¬ 
plishing or bent on accomplishing 
some object In violent and turbulent 
manner creating public alarm of con¬ 
sternation or terrlfiring or calculated 
to terrify peopla—People v Bdelson, 
7 NTS 2d 833, 169 Mlsc. 386 
■Tnblio peace,* as used in statute 
defining riot as a disturbance of the 
**publlo peace** by three or more per¬ 
sons who commit certain acts, means 
that tranquilUty enjoyed by a com¬ 
munity u hen good order reigns 
among its members.—State v Wnn- 
kels, 283 NW 763, 204 Minn. 466 

30 Okl—^Perkins v Stata 250 P 
544, 85 Okl Cr 279 

31. NT—^People v Edelson. 7 NT 
S 2d 328, 169 Misc. 386 

Ploketmg in labor dispute 

Statute defining crime of riot was 
held not intended to apply to brief 
disturbance occurring during course 
of picketing incidental to labor dis¬ 
pute.—^People y Edelson, supra. 

32. HI —Walter v Northern Ins. C!o 
of New York. 18 N.E.2d 906, 908, 
370 m. 288, 121 AJjSR, 244. 

stateonsat 

Md.—Cohen v State!, 195 A. 582, 178 
Md. 216 reargument denied 196 A. 
819 178 Md. 216, certiorari denied 
j 58 set 764, 808 US. 660, 82 li.Ed. 
I 1119. 
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In some jurisdictions it is held to be composed of 
three necessary elements, that is, an unlawful as¬ 
sembly, an intent mutually to assist against lawful 
authority, and acts of violence Under some 
statutes the elements of the crime are the use of 
force or violence, or threats to use force and 
violence accompamed by immediate power of exe¬ 
cution.*^ Under other statutes the essential ele¬ 
ments are an assemblage of persons for any pur¬ 
pose, the use of force or violence against per¬ 
sons or property, or m the alternative, an at¬ 
tempt or threat to use force or violence or do any 
other unlawful act, coupled with the power of im¬ 
mediate execution, and a resulting disturbance of 
the peace ** Where the offense is defined by stat¬ 
ute the elements as fixed thereby must be present,*® 
and, where the statute defining the offense creates 
several categones of not, the respective concom¬ 
itants of each are essential ingredients of the 
offense.*^ A statute defimng cnmmal not will not 
be construed as changing the common law beyond 
what IS expressed by the words of the statute.** 

Force or wolence The force or violence re¬ 
quired at common law means more than the mere 
force necessary to do the act, it means a defi¬ 
ance of constituted authonly or of the nghts of 
the person mjured, or his effort to protect such 
rights.** Similarly, the force or violence contem¬ 
plated by statutes defimng the offense and makmg 
the threat to use force or violence equally pun¬ 
ishable is the umted force of the participants act¬ 
ing m concert with the increased capaaty to over¬ 


come resistance; it is not merely muscular ex¬ 
ertion, but of a kind with which a person could be 
threatened, the threat being agamst an individual, 
not agamst an manimate object®* 

The place where the not occurs is immatenal 

Inciting to not In order to render one guilty 
of the offense of inciting to not, the words uttered 
by such person or the acts done by him must be 
such as to support a finding that they were said or 
done with the intent to pro\oke a not or with 
a reckless and willful disregard of their probable 
outcome in that respect®* Language used must be 
such that m light of all the circumstances they 
tend to a breach of the peace or are hkely to 
provoke or mate a not®* 

Order to disperse Under some statutes not 
is nonetheless an offense although no order to dis¬ 
perse, by proclamation or otherwise, has been given 
or made ®® However, the statutory offense of re- 
maining at a place of not cannot occur until the 
reqmred command to disperse has been given.®® 

§ 3. Acts Constituting Offense 

The violent and turbulent enterprises of bodies of 
men are dangerous to the public peace and may con¬ 
stitute riots Riots may arise out of unlawful parades 
or other unlawful activities of such groups accompanied 
by noise and violence 

The violent and turbulent enterpnses of bodies 
of men have umformly been considered as danger¬ 
ous to the nghts of other atizens,®* and the pub- 
hc peace,®^ even if done to enforce lawful pn- 


88; N'C—state v Hoiftnan, 154 S.E. 
S14, 199 NC S28 

84i OkL—Roberts v State* 93 P2d 
612* 66 OkLCr 371—Cochran v 
State. Ill P 974* 4 OkLCr 879 

85. 3Cinn.—State v Wlnkels* 288 N 
W 768. 204 Minn. 466. 

86; Minn—State v Wlnkels. snpra. 

Okl—Cochran v State. Ill P 974, 
4 OkLCr 879 

87 BawaiL—Territory v Kaholoku- 
la, 87 Hawaii 625 

88; US—Salem Mfs Co ▼. First 
American Fire Ins Co.* CCLAuOr, 
111 F2d 797 

lU.—Walter ▼ Northern Ins. Co ot 
New Tork. 18 NB.2a 906* 870 HL 
283. 121 AJj.B. 244. 

88. n a—Salem Mfff Co v First 
American Fire Ins Cow of New 
York, aCLA-Or., Ill F2d 797 

lU^Walter v Northern Ins. Co. of 
New York. 18 NSLSd 906* 870 lU 
288. 121 A.LA 244. 

Force and violence in riotous execu¬ 
tion of lawful enterprise see infra 
I 8. 

Under the common-law* force or 


violence means a concerted Intent 
of the perpetrators mutually to as¬ 
sist one another asrainst all who 
should oppose them in the doinr of 
an unlawful act. 

U S —Salem Mfgr Co v First Amer¬ 
ican Fire Ins. Co of New York. C. 
CJLOr 111 F 2d 797* 804 
IlL—Walter v Northern Ina Co of 
New York, 18 NEl2d 906, 370 ni 
288. 121 A.L.It. 244 

40i US—^Salem Mfr Co r First 
American Fire Ins. Co of New 
York. CaA.Or, 111 F2d 797 
Ill—Walter v Northern Ina Co. of 
New York. 18 NlL2d 906* 870 UL 
288. 121 A.UL 244. 

41 Ind.—Carmody v State, 98 NE. 

870. 178 Ind. 158 
54 C J p 880 note 25 
48 Pa.—Commonwealth v Sgan. 
178 A. 764* 118 PaSuper 875— 
Commonwealth v Spartaco* 158 A. 
628* 104 Pa.Super 1. 

48. Pa.—Commonwealth v Egan, 
178 A. 764, 118 PaSuper 876 

44. HawaiL—^Territory v BAholoku- 
la. 87 Hawaii 625 
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Effect of failure to disperse after 
notice on defense of nonparticipa¬ 
tion see infra $ 14 
Failure to disperse as rendering per¬ 
sons rioters see infra 9 18 
Reading of riot act see infra 8 11. 
45. CaL—People v Sklar* 292 P 
1068, 111 CalApp Snpp 776 
By whom eoaunaad given 
Statute requiring certain peace of¬ 
ficers to command riotous assembly 
to disperse was held to Include po¬ 
lice offieera—People v Sklar, supra 

4a Win—Higgins v Minaghan, 47 
NW 941. 78 Wia 602. 28 Am.a 
R. 428. 11 Ii.R.A. 188. 

54 CJr p 880 note 27 
Personal and proparty rights can¬ 
not be disregarded by those who 
would be willing to take the form of 
a mob and desecrate them during the 
midnight houra—Peele v. State. 20 
So 2d 120 155 Fla 285 

47 Cal—People v. Spear. 89 P8d 
446. 82 CaLApp2d 165, ccrtlbrari 
denied Spear v People of State of 
California 60 S Ct 116* 808 UJ9L 
666, 84 Ii.Ed. 46a 
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vate nghts^* Thus, where a band of persons 
makes an uproar and displays arms,*® or marches 
on a public street with violence and wthout a 
permit,®® or violently and tumultuousl} disperses 
a lawful meeting, by force and violence, to the 
terror of the people,®^ or makes an assault accom¬ 
panied with loud threats and threatening display 
of force,®* or forcibly destro>s the property of 
another,®® a not may be committed, often in com¬ 
bination with another offense ®* Civil officers may 
commit a not by a digression from the line of 
duty ®® Mischief makers may become noters "while 
mdulgmg in a charivan®® or in holiday celebra¬ 
tions ®^ Intimidating®® or resisting®® civil officers 
may constitute a not and so ma\ the coeraon of 
workmen ®® Maliaous nuschief,®! night disor¬ 
ders,®* pole raising,®* and pnze fights®* may also 
become nots The forcible appropnation of prop¬ 
erty is an act of notous tendenc>,®® while public 
meetings are prolific sources of this offense ®® A 
disturbance at a theater may result m not®" and an 


act of trespass is often accompamed by it.®* 

Inciting to not Calling out somethmg whidi 
may reasonably be expected to excite the hostil- 
I *t> of a crowd gatherea for a lawful purpose and 
to pro\oke the crowd to a breach of the peace con¬ 
st tutes mating to not®® Howe\er, the fact that 
the crowd misunderstands words, innocent of hos¬ 
tile or wTongful meaning, shouted b> accused wnll 
not render him guilty of the offense."® 

§ 4. Number of Persons Necessary 

Riot under the common law and many statutes re¬ 
quires three or more persons acting together to consti¬ 
tute the offense 

The common-law rule reqmres that three or more 
persons must act together m committing the of¬ 
fense,and most of the statutes defining "not” 
proMde that three or more are necessary and that 
the offense cannot be committed b> less than such 
number,'* but some not statutes fix the mimmum 
number of persons at two."® 


Pa.—Commonwealth v Stewart 

QuarSess, 68 DauphuCo 209 
4am CaL—^People v Spear, 89 P2d 
446. 82 CalApp2d 165. certiorar 
denied Spear v People of State 
of California. 60 aCt 116, 808 U 
S 666. 84 X4JBd. 466. 

Baaaoa for role 

Courts are created for the purpose 
of determining private rights, any 
other rule would result in private 
battles going on at various times 
and places, to the great Incomen- 
ienoe of the general public.—People 
▼ Spear, 89 P2d 445. 82 CalJ^2d 
165. certiorari denied Spear v People 
of State of California. 60 aCt. 116 
808 U S 555, 84 L.Ed. 466 j 

40. Ga.~Lewi8 v State, 68 as. 

1070, 2 Qa.App 659 
64 CUT p 880 note 28 

60u Mass —Commonwealth v Ftish- 
man. 126 NB. 888. 285 Mass. 449 

61. Pa.—Commonwealth v Rasef- 
ska^ 19 PaDlst. ft Co 204, 12 Wash. 
Co 4 

BSU Ga.—Stafford v Stata. 19 8JB. 

60, 98 Oa. 207 
64 C.J p 880 note 80 

58. Ind.—Germania Fire Iha. Go v 
IHckard, 28 K.BL 868, S lnd.App 
861. 

64 OJ p 880 note 81. 

aa CaL—People v Montoya. 62 P 
2d 888, 17 CaLApp 2d 547 
OkL—Symonds v State, 89 P 2d 970 
66 OkLGr 49—Roberts v State. 89 
P2d 979, 66 OldCr 871. rehearing 
denied 92 P 2d 612, 66 OkLCr 871 

88. 11L--Darst v People 61 lU. 

286, 2 AmJEL SOL 
64 GJT. p 88a noU 88L 


58. Wla.—Higgins v Mlnaghan, 47 
XW 941, 78 Wis 602, 28 Ain.SR. 
428, 11 li.R.A. 188 

34 C J p 830 note 83 
57 Ky—Madlsonville v Bishon 67 
SW 269 113 Kv 106. 28 KyL. 
2368. 57 LuILA, 180 
54 CJ p 881 note 84 
sa Ga.—Green v State* 86 S.IL 97 
109 Gcu 586 
54 C J p 881 note 85 

59. Or—State v Seeley, 94 P 87, 
51 Or 181 

54 CJ p 881 note 86. 

unlawfnl acts of olBoer 
CaL—People v Spear, 89 P2d 445 
82 Cal App 2d 165 certiorari denied 
Spear v People of State of Cali¬ 
fornia, 60 set. 116, 808 US 555 
84 UEd. 466 

60. Utah.—People v O’Loughlin, 1 
P 658. 8 Utah 138 
^intimidation of employees desir¬ 
ous of remaining at work through 
the use of offensive personal epi¬ 
thets, threats of, and attempts to In¬ 
flict. idiysical injuries ere character¬ 
istics of the offense "—Common¬ 
wealth V Aprioeno* 198 A. 615, 519 
181 Pa.Super 158 

‘‘Any set of men who prevent an¬ 
other from pursuing bis daily vocar 
tion are Interfering with a legal 
right, which makes the interference 
unlawful'*—Ralph v State. 148 S 
W2d 401. 402, 141 Tex.Cr STL 

61. SC—State V Alexander, 41 S 
CL. 6 

69. Pa.—Commonwealth v Gkibs 
Add. 277 

34 CJ p 881 note 39 

38. Fa.—Commonwealth v Morri¬ 
son, Add. 274 


64b SC—State v Sumner, 29 S.CI«. 

599 42 Ain.D 887 
54 C J p 831 note 41 

65 XC—State V Slmpsen, 12 XC 
504 

66 Pa.—Commonwealth v Daley, 4 
Pa.LJ 150 

34 C J p 831 note 43 

67 XY—^People v Judson, 11 Daly 
1 

34 CJ P 831 note 44 
68. US—U S V Fenwick. DC, 
25 FCasXol5 0S6, 4 Cranch CC 
675 

54 C J p 881 note 45 
69 Pa.—Commonwealth v Sparta^ 
CO, 158 A. 628, 104 Pa.Super. 1. 
70 l Pa.—Commonwealth v EparUp 
CO, supra. 

71. HI —Walter V Xorthem Zna Ca 
of Xew York, 18 XB.2d 906, 870 
Ill 288,12IA.L.R 244 
XJ—State V LiUatig, 80 A.2d 809, 
18 XJ Super 149 
54 CJ p 881 note 46. 

T8. US—Seim Mfk: Co v First 
American Fire Ins Co of Xew 
York, CCALOr., Ill P2d 787 
54 CJ p 831 note 47 
In order to sustain a ooaviottoa of 
riot under an Information charging 
only one person, participation of at 
least two other persons in a com¬ 
mon unlawful purpose must be 
shown.—Craig v State, 114 S.W2d 
1073, 195 Ark. 925. 

73. Ga.—Marshall v State, 175 S.B. 
581. 179 Ga. 290—Xioomis ▼ Bd- 
waards, 5b SS!.2d 183, 80 Gajtipp. 
896, certiorari denied 70 S.Ct. 989, 
339 U& 970. 94 LuEd. 1877, re¬ 
hearing denied 71 &Ct. 12, 840 
US. 847, 95 lj.Ed. 621. 
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§ 5. Purpose ci Original Assembly 

In tomt, but not all, Jurladletlona an aaaambly for an 
unlawful purpoae Is not a nooesaary etomant of the of¬ 
fense of riot. 

It IS not usually necessary that the notous vio¬ 
lence should have been premeditated by the assem¬ 
bled perpetrators,^* the purpose of the assemblage 
bemg no part of the offense,therefore, the orig¬ 
inal assembly may have been by accident or for 
a lawful purpose.*^® Howe\er, based on what is 
believed to be the early common law rule, some 
authonties have held that an unlawful assembly 
is a constituent and necessary element of the of¬ 
fense,and such an assembly is a necessary ele¬ 
ment under some statutes Where persons assem¬ 
ble unlawfully^* or for an unlawful purpose,*® 
and execute any part of an unlawful purpose with 
violence, as considered mfra § 10, such acts make a 
not 

§ 6 Mutual or Common Intent and Concert 
of Action 

A previous agreement or eontpiracy Is not usually 
necessary to constitute riot, but a common Intent to do 
an act of violence or some other act in a violent and 
tumultuous manner together with a concert of action 
In furtherance of such intent Is sometimes required 

It has been said that ^*a mutual intent to assist 


one another against any who shall oppose them" 
is an element of the offense of not,*^ but it seems 
that, while this speafic intention may be held by 
rioters, it is not in general essential to the of¬ 
fense,** and a previous agreement** or conspiracy** 
need not be shown The intention which is gen¬ 
erally an element of the offense is the intent to 
jom m or encourage the acts which constitute the 
not, namely, the assembly, violence, turbulance, and 
the act violently and turbulently performed.** In 
addition to a common mtent to do an unlawful act 
of violence or some other act m a violent and tu¬ 
multuous manner, it is also necessary m some ju- 
nsdictions that there be concert of action m fur¬ 
therance of such intent,** but, as discussed infra 
§ 24, mutual mtent and concert of action need 
not be established by positive proof, but may be 
mferred from the circumstances and acts comnut- 
ted. Under statutes which define the offense as 
with or without common cause, a concert of ac¬ 
tion is unnecessary *7 

§ 7. Enterprise of Private Nature 

Riot Is sometimes limited to tumultuous disturbances 
arising In the execution of private enterprises or quarrels 

The term "not** is sometimes limited to the tu¬ 
multuous disturbances which arise in the execu¬ 
tion of pnvate enterpnses or quarrels,** as dis- 


ni.—Walter v Northern Ins. Co of 
New York 18 NE.2d 906, 870 HL 
283, 121 A.L.R. 244 
54 C J p 831 note 48 
Tii US—U S % Peaco. DC.. 27 
FCas.No 16 018 4 Cranch C.C, 601 
5* CJ p 832 note 50 
Riotous execution of lawful enter¬ 
prise see infra S 8 
78. Ind.—Bolin v State, 139 NE. 
659. 193 Ind. 302 

76. OkL—Oocpos Joels dted In 
Symonds v State. 39 P 2d 970, 974. 
66 OklCr 49 

Wis—Eoss V State, 258 NW 860 
217 Wis. 825 
54 CJ p 832 note 51 

77. Md.—Cohen v State, 195 A. 582, 
ITS Md. 216 rearsrument denied 
196 A. 819 178 Md. 216. certiorari 
denied 58 8CL 764, 808 US 660, 
82 IkBd. 1119 

OkL—Schoolcraft v States 178 P2d 
641, 84 OkLCr 20 
54 CJ p 832 note 52 
«*The common-law definition of the 
crime of riot includes the idea of 
^assembly/ or *anlawfui assembly,' 
or an ‘assemblage of persons with 
common IntenL* as one of the ele¬ 
ments of the definition of riot”— 
Otste V VToolman. 83 P2d 640, 648, 
64 Utah 83, 93 AJIjJSL 728 
78i Ebiwail—^Territory v Eaholokn- 
la, 87 Hawaii 625. 


Tex.—Henry ▼ State. 149 SWSd 
115. 141 Tex.Cr 486 

79 Iowa.—State v Johnson, 57 N 
TT 802. 89 Iowa 594 

54 CJ p 882 note 56 

80. US—^U S V Fenwick, DC, 25 
P Cas.No 15,086 4 Cranch C C 675 

54 C J p 882 note 57 

81. SC—SUte V Cole, 18 S-CL. 
117 

54 C J p 832 note 59 

88. US—U S V McFarland. DC, 
26 FCasNol5 674. 1 Cranch CC 
140 

54 C J p 882 note 60 

88 Cal—Oorpiui Jhris cited In 
People V Bundte. 197 P 2d 828, 829. 
87 Cal.App 2d 785, certiorari denied 
69 set 1154. 887 US 915, 93 L 
Ed. 86L 

Colo —Ooxpas Jnxls ouoted la Trujil¬ 
lo V People, 178 P 2d 942. 944, 116 
COlo 157 

OkL—Oorpiu Juris cited la Symonds 
V State, 89 F2d 970, 974, 66 Okl 
Cr 49 

Puerto Rico—People ▼ Alonso, 19 
Puerto Rico 426 

84i Colo —Oarpas Juris gnoted la 
Trujillo V People, 178 P2d 942, 
944, 116 Colo 157 

Ga.—Grier v State, 76 EH 70, 11 
GaApp 767 


Okl—Oorpns Juris olted la Symonds 
V State, 89 P2d 970 974, 66 OkL 
Gr 49 

85. Or—State v Mizis, 85 P 611, 
86 P 861. 48 Or 165 
54 CJ p 882 note 68 
Oononrreaoe of those aoouaed, un¬ 
lawfully acting together, in use or 
threat to unlawfully use force or 
violence constituted offenses of “ri¬ 
ot” within statute, regardless of 
whether there existed a previous 
agreement to exercise force or vio¬ 
lence.—People V Bundle, 197 P2d 
828. 87 Cal App 2d 785, certiorari de¬ 
nied 69 SCL 1154, 887 U& 915, 98 
Ii.Ed. 861. 

88. Del—State ▼ Abbadlnl, 182 A. 

550, 8 WWHarr 822 
Ga.—^omis v State 51 SB.2d 88 
78 GaAj>p 886—Smith v State. 88 
aEL2d 120, 72 GclApp 108 
54 CJ p 888 note 64. 

Prior dellberatloa or exchange of 
views before acting is not necessary 
—State V Abbadlnl, 192 A. 550, 8 W 
WHarr, DeL, 822—64 CJ p 888. 
note 64 [a] 

87 Colo—Trujillo v People, 178 P 
2d 942, 116 Colo 157 

88^ NT—People v Judson, 11 Daly 

Pa.—Homestead Case, 1 PaDIsL 785 
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ting^ished from a ptibhc attempt to overthrow or 
subvert the government, which is treason 

§ 8. Riotous Execution of Lawful Enterprise 

The execution of an otherwise lawfui act. In order 
to constitute riot, must be done with violence and in a 
tumultuous manner so as to disturb the public peace 

A not may consist m the doing of acts b> a law¬ 
fully assembled group in a tumultuous, \iolent, or 
unlawful manner to the terror or disturbance of i 
others However, m order that the execunon 
of an otherwise lawful act may constitute a not, 
violence must be actually emplojed^i and the act 
must be done m a tumultuous manner^^ so as to 
disturb the public peace®^ or, as discussed mfra 
§ 9, cause terror to atizens in the commumtj The 
common-law offense of not does not include that 
class of nots where two or more persons with a 
common intent do an> act in a violent and tumul¬ 
tuous manner The offense in such a case is 
wholly one against the public peace and tranquilli¬ 
ty, and although the act be \iolently done, if there 
IS no attendant tumult which disturbs the public 
peace, there is no not^S 

§ 9. — In Terrorem PopuU 

Although there may be a riot without terrifying any¬ 
one, In order that a disturbance which arises out of the 
execution of a lawful enterprise In a violent and tu¬ 
multuous manner may constitute a riot. It may be nec¬ 
essary that it result in terror to the citizens of the com¬ 
munity 

While the phrase terrorem populi” or to the 


terror of the people is used by Hawkins in his defi- 
mtion as descriptive of the offense denominated a 
not, as stated supra § 1, it is dear that there may 
be a not without terniying an>one,®® vrhcrc an 
unla\vfnl act is committed, the element of terror is 
unnecessary, as discussed mfra § 10 In order that 
a disturbance which anses out of the execution of 
a lawful enterprise in a Molent and tumultuous 
manner ma> consutute a not, it may be necessary 
I that It result m terror to the citizens of the com- 
munit\,d" and, where the act consists of going 
about armed, the gist of the offense consists alone 
m the terror to the public, inspired by the conduct 
of the parties The ingredient of terror ex¬ 
cited does not reqiure that more than one person 
be alarmed Under some of the statutory defini¬ 
tions an element of not is the terror or disturb¬ 
ance of persons who are not partiapating in the 
Moment and tumultuous acts constituting the not;^ 
and under such statutes no not exists m the ab¬ 
sence of publicity at the time of such acts.^ 

§ lo Execution of Unlawful Enterprise 

The violent and turbulent execution of an unlawful 
enterprise may constitute riot without actually terrify¬ 
ing anyone. 

The violent and turbulent execution of any un¬ 
lawful act capable of being so committed, by a suf- 
fiaent number of persons,^ which tends to alarm 
and temfy law-abiding at^ens engaged m the 
peaceful exerase of their constitutional rights and 
pn\ lieges,^ may be a not, even though no person 


89. NT—People v Judeon. 11 Daly 

1 . 

Pa.—Homestead Case, 1 Pa.Diat. 786. 
12 Pa.Co 97 

ga DeL—«tate v Abbadinl, 192 A. 

550, 8 WWJHarr 822 
Wis—Hose V State, 268 NW 860 
217 Wls 826 

Purpose of original assembly see su¬ 
pra i 6 

**The object may be perfectly law¬ 
ful, but if carried out in a violent or 
tumultuous maimer, without legal 
authority. It constitutes a riot”— 
Commonwealth v Kahn, 176 A 242, 
248, 116 Pa.Super 28 
lEeetliig for j^aacefnl pfoketlag 
CU.—People V Bundle, 197 P 2d 823. 
87 CalApp 2d 785. certiorari denied 
69 set 1164, 887 XJ8, 916, 98 liJBSd. 
861 

Trader statute 

Dl.—Dougherty v People. 6 HL 179 
Okl—Schoolcraft v State. 178 P2d 
641, 84 Okl Cr 20 

91. Utah.—People v OXaugfaUn, 1 
P 668. 8 Utah 188 
84 C.J p 888 note 67 
BnfBoieat force is dhowa to have 


been used to make out charge of riot, 
where accused a orders are obeyed 
through reasonable fear of injury 
to person or property —State v Rus¬ 
sell, 264 NW 682, 66 ND 272 
Kere malrtng of a noise or heliav- 
iag tioniiltnoiiaiy will not alone con¬ 
stitute riot in absence of violence.— 
Smith V State. 38 &£l2d 120, 72 Ga. 
App 108 

Plcketiag, when lawfully ex^vised, 
does not come within the definition 
of riot as defined hy statute^—Terri¬ 
tory V Kaholokola, 87 Hawaii 625 
98. Ind—BoUn v State, 189 N.EL 
650 193 Ind. 802 
54 CJ p 833 note 68 
98. Ga.—Taylor v Stata 68 S.R 
945, 8 GaApp 241 

Disturbance of peace as basis of riot 
generally see supra § 2 

94, G«u—^Taylor v State, supra. 

95. Ga.—^Taylor v Stata supra. 

54 C J p 888 note 72. 

98. Mhsa—Commonwealth v. Rnn- 
nela 10 Mass 618, 619, 6 Am.D 
148 

54 C.J P 833 note 74. 
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In terrorem popnli defined aee 42 
C J 8 p 491 note 42 

97. Ind.—Bolin v Stata 139 NE. 
659, 193 Ind. 302 

88. Mass —Commonwealth v Run¬ 
nels, 10 Mass 518, 6 AmJO 148. 

64 C.J p 883 note 75 

99. Utah.—People v OTjaughlln, 1 
P 653 8 Utah 138. 

54 OJ p 833 note 77 

1. Wla—^International Wire Works 
T. Hanover Fire Ina Oo.. 283 NW 
292, 280 Wis 72 

S. Wis—International Wire Works 
V Hano\er Fire Ina Co., supra 
Orixne oommitted seoretlar away 
ftom public view is not a riot, even 
though there is terror or disturb- 
flmce at time that damage Is discov¬ 
ered.—^International Wire Works v 
Hanover Fire Ina Co, supra 

8. Wia—State v Dean, 38 NW 
341. 71 Wis 673 
54 C J p 888 note 78 

4h Pa—Commonwealth v Aprlcena 
198 A 515, 131 PaSuper 158 
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or persons are actually terrified* The fact that 
the common purpose or intent to commit an unlaw¬ 
ful act has been realized or earned out without 
actual violence or property damage has been held 
not to negative the presence of a not, for the 
reason that actual force or violence is not an mdis- 
pensable element of not.* 

§ 11 Reading Riot Act Unnecessary 

Riot may be committed, although the riot act has not 
been read nor any other order to disperse given 

At common law a not is no less a not because 
the proclamation from the not act has not been 
read.^ 

§ 12. Defenses 

The absence of any essential element of the offense 
may be set up as a defense to a prosecution for riot. 

The absence of any essential element of the 
offense may be set up as a defense, especially that 
the act or acts charged would not, even if true, 
constitute not* There can be no such thmg as 
jostification for not* 

§ 13. -Absence 

One who Joins rioters after cessation of the riotous 
acts Is not guilty of riot 

A person who joins the noters after cessation 
of the notous acts is not guilty of not^* 


§ 14. —• Nonparticipation 

Nonparticipation and harmless Intent may remove 
any presumption of guilt arising from pretence at riot¬ 
ous and tumultuous assemblages. 

Spectators who were not actually assisting m 
the suppression of a riotous and tumultuous as¬ 
semblage may remove any presumption that they 
were participating therem by proof of their actual 
nonparticipation and harmless intent,^!* although 
this proof will not avail them if th^ remamed 
after notice to disperse 

§ 15. Persons Liable 

One may be guilty of inciting to riot although ho la 
not shown to have made some of the threats. 

One who speaks to a crowd with the purpose of 
inciting It to not, if necessary to accomphsh an 
unlawful purpose, is gmlty of the offense of in- 
citmg to not, although he is not shown to have 
made some of the threats 

§ 16 — Active Rioters 

All who are present and actively participate In a 
riot are principal rioters. 

All concerned m an unlawful assembly are equal¬ 
ly guilty of the subsequent acts done by any of 
them m furtherance of the common object of the 
assembly,^* and all who are present at the com¬ 
mission of any notous act and actively engage 
therein by act, sign, or word are pnnapal noters 
Likewise, all those who mate others to commit 


6- Pa.—Commonwealth v Brletic 
173 A. 686, 113 Pa.Super 508 
S.G.—State ▼ Sims, 16 SC 486, 490 
64 CLJ p 884 note 79 
Terror in riotous execution of lawful 
enterprise see supra 6 9 
S. Pa.—Commonwealth ▼ Paul. 31 
JL2d 431, 145 Pa.Super 548 
7. KA—State ▼ Russell. 45 KA 
88 

54 aj p 884 note 80 
Sm Ind.—Graves v State, 1 Ind. 86a 
Pa.—Commonwealth v Taylor, 4 Pa. 
LI.JA 480 

64 C.J p 837 note 40 
Parmer Jeopardy see Criminal Iaw 
ii 288-299 

S. KT—People v Brown, 184 NT 
a 165, 198 AppJMv 80a 
54 CLJ. p 888 note 41. 
la Ina—Sloan r State, 9 Ind. 565 
ax. Pa.—Commonwealth v ICerrick, 
65 Pa.Super 499 
54 GJ* p 688 note 44. 

Barden of proof and presomptlona 
ceneralty see infra f 28 
omit of quiescent rioters see infra 
f 17 

IB. P9L—In xe Ciiarse to Grand 
Jnry. 4 Pa.LuJ 29. 


Failure to disperse after notice as 
renderins: persona rioters see in¬ 
fra 8 18 

13. Pa.—Commonwealth v FTank- 
feld, 178 A. 884 114 Pa,Super 263 

Preventloa of eseontton sale 
In prosecution for indtinz to riot, 
brouffht affsinat leader of crowd in¬ 
terfering with execution sale, in 
which it was shown that some of 
threats made were not made by ac¬ 
cused, every person assembled at 
sale for unlawful purpose was guilty 
of all acts in execution thereof or 
tending to that purpose.—Common¬ 
wealth V Frankfeld, supra. 

14. Cal—^People v Moore, 197 P2d 
885 87 GaLAppSd 758, certiorari 
denied 69 SCt. 1155, 887 UA 915, 
93 Li-Bd. 1725 

DeL—State v Abbadinl, 192 A. 550, 8 
WWAwr 828 

Wash.—State v Moeu 84 P.8d 688, 
174 Wash. 808 
54 G.J p 884 note 84. 

1& Cal.—People t Moore^ 197 P2d 
886, 87 CaLAi^2d 758, eertlorarl 
denied 69 SCt. U65, 887 UA 915, 
98 USd. 1725 


Colo—Trujillo T People^ 178 PSd 
942 116 Cblo 157 
54 aj p 884 note 85 
All Who enoouzage* promote, os 
take past in riot are gitilty of riot 
as principals. 

CsL—People v Bnndte, 197 P 2d 828, 
87 GaLApp 2d 785, certiorari de¬ 
nied 69 set. 1154, 887 U& 915, 
98 ImWL 1725 

Pa.—Commonwealth v Getto^ 17 Pa. 

Dist. A Co 825, 12 Wa8h.Co 62. 

54 CJ* p 884 note 85 M 
Fessons snbsegnenfly Joiniiig xiotesa 
A person who, seeing others en¬ 
gaged in a riot, Joins and assists 
them in their unlawful acts is as 
mudi a rioter as if he had at first 
assembled wRh them for the same 
purpose.—State v Abbadinl, 198 A. 
550, 8 WWJaerr.. BeL, 822. 

Siotm 

One who encourages, promotes, or 
takes part in riots, whether by 
words, signs, or gestures, or by 
weari^ the badge or ensign of the 
rioters, is a rioter 

NT—people V Most, 87 NA 970 
972, 188 NT 108, 86 AbclSA 468. 
OkL—Symonde v Static 89 P 2d 979t 
974, 66 OkLCr 41, 
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riot,i® or actively participate m enterprises which j 
reasonably lead to riot,!^ if a not results, maj be j 
prinapal rioters, although absent from the place j 
where the not is committed.^* 

§ 17. -Quiescent Rioters 

While mere presence at a riot may not be eufficlent 
to constitute one a rioter, presence to encourage and 
countenance the riot, or to lend assistance, If neces¬ 
sary, may be sufficient. 

Persons merely present at a not who ne.ther do 
nor say anything in furtherance of the offense are 
not rioters,but it has been sa.d that a presump¬ 
tion of guilt may be drawn as to all who are pres¬ 
ent and not actually assisting m the suppression 
of a not,^^ although the contrary has also been 
held In any event, all persons who are pres¬ 
ent and not actually assisting in suppression of 
the not may, when their presence is intentional, and 
where it tends to the encouragement of the noters. 


be pnma fame inferred to be participants.** If 
persons are present in order to lend the courage of 
the>r presence to the noters,** or to assist, if nec- 
essan the> may be cquall> gmlty with the pnn- 
apals 

§ 18 -After Notice to Disperse 

Persons remaining at a riot after an order of a po¬ 
lice officer to disperse may be guilty of riot 

Generali J, an order by a peace ofneer, directing 
note-s to disperse, brands those who remain as 
r oters** and causes them, hy remaining, to de¬ 
clare their indent to be considered as members of 
the mob** Persons present wrho remain without 
lending aid to suppress a not after being called 
on by an officer to assist in its suppression wnll 
i also be deemed noters,*' and a statutory offense 
I of remaining at a place of not after a command 
’ to disperse is gi%en does not necessarily involve 
1 participation in the not** 


16 Cal—People v Bundte, 197 P2d 
828. 87 OaLApp2d 735. certiorari 
denied 69 SCt 1154, 887 US 915 
93 L.Ed. 1726 

Pa.—Commonwealth v Getto, 17 Pa. 

Diet & Co 325. 12 Wash.Co 62 
64 C.J p 834 note 86 

A rioter inagr The one who inflames 
people's minds and induces them by 
violent means to accomplish an ille¬ 
gal object—Spies v People. 12 NR 
865. 961. 17 NB 898, 188 DL 1. 198 
8 Am.S.R. 820—64 CJ p 834 note 
82 

Person dJreotiag assault 
In riot prosecution based on theory 
that the victim was assaulted by 
others acting pursuant to directions 
of defendant and pursuant to a con¬ 
spiracy of an organization to take 
control of a city, whether the person 
committing the assault would have 
assaulted the victim in absence of 
instructions was immaterial where 
he had testified that he made the 
assault because of the instructions.— 
lioomis V States 51 &R2d 88, 78 
Ga-App 836 

tm order io sustain eonvlotlon of 
riot, enough must be idiown to jus¬ 
tify inference that the offender had 
counseled, induced, or encouraged the 
crime.—People v Van Arsdale, 35 N 
T S 2d 426 264 App Div 800 affirmed 
in part and reversed in part on oth¬ 
er grounds 47 K.R2d 58, 289 NY 
810. 

17. Pa.—Commonwealth v Getto, 17 
Pa.Dist 6b Co 825, 12 Wash-Go 62 
54 e J. p 684 note 67. 


18. Md —Corpus dUxls dted in Coh¬ 
en \ State 193 A. 5S2. 537 173 Md. 
21b, rcargument denied 196 A. 819, 
173 Md. 216 certiorari denied 58 S 
Cl. 764 308 U S 660. 82 L Ed. 1119 
NT—Peop'e v Van Arsdale 85 N 
TS2d 426 264 AppDiv 800 af¬ 
firmed in part and reversed in part 
on other grounds 47 NR2d 53. 289 
NY 810 

34 C J p 885 note 88. 

Person who is azrsstsd or vdnn- 
tasily leaves before a riot actuallv 
takes place may be guilty of riot if 
he encourages, promotes, or takes 
psrt in preliminary movements incit¬ 
ing to the riot—Commonwealth v 
Getto 17 Fa.Dist 6b Co 825, 12 Wash. 
Co 62. 

IS. CaL—People v Bundle 197 P 
2d 828 87 CalApp2d 735. certio¬ 
rari denied 69 SCt 1154, 887 U 
S 915 93 REd. 1725 
Del—State v Abbadini, 192 A. 650 
8 WWHarr 822 

Wash.—Corpus juris quoted tu State 
V Moe, 24 P 3d 638, 689, 174 Wadi. 
803 

64 aj p 885 note 89 
Xu absenos of word or act in for- 
therance of a riot a conviction of 
riot is not justified.—StaU v Uoe. 
24 P 2d 688 174 Wash. 803 

SOl Commonwealth v Uerrldt 

65 Pa.Super 482 
54 CU p 835 note 90 
Removal of presumption by proof of 
nonparticipation and innocent in¬ 
tent see supra f 14. 

Basis for rule 

««Ths rule in those cases rests upon 


the theory, that after the riot act is 
read and the rioters are or¬ 

dered to disperse or an officer has 
called upon those present to assist in 
suppressing the riot, no one can 
maintain the status of innocent by¬ 
stander —State \ Moe. 24 P 2d 638 
689, 174 Wash. 303 
81 Mo—State v McBride. 19 Mo 
289 

82. Del—State v Abbadini, 192 A. 
550 8 WWJaarr 822 

SB. Cal Pe ople v Bundle 197 P 2d 
828, 87 CalApp2d 785 certiorari 
denied 69 SCt. 1154, 887 US 915, 
93 REd. 1725 
54 CLJ p 835 note 92 

84L Minn.—State v Winkels, 283 N 
W 763. 204 Minn. 466 
54 C.J PI 835 note 98 

85. Pa.—^In re Charge to Grand 
Jury, 4 Fa.LbJ 29 

Wash.—State \ Moe, 24 P2d 688, 174 
Wash. 803 

Effect of failure to disperse on de¬ 
fense of nonparticipation see su¬ 
pra ( 14 

Order to disperse as element of of¬ 
fense see supra § 2. 

Reading riot act as element of riot 
see supra S 11- 

88^ Fa.—lu re Charge to Grand 
Jury, 4 Pa.lj J 29 

••Mob" and "riot" as synonymous 
terms, see supra 8 1. 

87 a Whsh.—state v Uoe, 24 SP.2d 
688 174 Wash. 808. 

38. Cal —^People v Sklar 292 P 
1068, 111 CaLApp.Supp 776. 
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n. PROSECTJnOlT AND PUNISHMENT 


§ 19 InGeneiid 

Matters relating to the iniSctment, evidence, trial, 
and imnishinent m prosecutions for not are con¬ 
sidered infra §§ 20-28 

Examine Pocket Farts for later cases. 

§ 20. Indictment or Infcnnation 
a. In general 
b Pamapants 
c Purpose of assembly 

a Li Oenetal 

Ordinarily an Indictment or information for riot must 
set forth the essential elements of the offense Where 
the offense Is defined by statute It Is sufficient to follow 
the language of the statute 

General rules relating to the form and substance 
of indictments and informatioiis apply to mdict- 
ments and mfonnations for not^^ Thus^ the m- 
dictment or mformation must be based on suffi- 
aent evidence.*® Furthermore, except where a 
plam and conase statement of the act or acts con¬ 
stituting the offense is sufiiaent without settmg 
forth all the elements unless accused requests a 
bill of particulars,*^ an indictment or mformation 
for not ordinanly must state the facts and cir¬ 
cumstances necessary to constitute the essential 


elements of the offense** by allegations which are 
not too uncertam, mdefimte, or confusing,** so as 
to inform accused of the nature and cause of the 
accusation against him*^ Matters which are not 
essential elements of the offense need not be al¬ 
leged, as, for example, a previous agreement among 
the noters** or a proclamation to disperse.** In 
cases where two gprades of offense are the result 
of the same act, it would seem that the state should 
umte both offenses m the same mdictment under 
separate counts*^ 

Where the offense is defined by statute the m- 
dictment must be framed with reference to the 
statute,** although it is sufl&cient m general to fol¬ 
low the language of the statute,** and the com¬ 
mon-law precedents as to each element of the of¬ 
fense need not be followed.*® Where, however, the 
statutory offense is essentially the same as the 
common-law offense of not, an mdictment whidh 
IS good at common law is also good under the 
statute.*! 

Resubmtsston of case to grand jury Where, not¬ 
withstanding the dismissal of an mdictment for not 
was after the swearing of the jury, there is an 
arguable basis for the contention that there has 
been no jeopardy, the distnct attorney may obtain 
an order to resubmit the case to a grand jury** 


S9. HkwfiiL—^Territory of Kaholokn- 
la, 87 HavraU 635 

2CY—People ▼ Edelsoa, 7 KYS3d 
823, 169 Miae. 886—People v Klein, 
288 NYS 146. 159 Mlaa 465 

aOu NY—People v Edelson, 7 NY 
8 2d 828, 169 Miso. 886 

31. Ark.—CraUr v State, 114 SW2d 
1078, 195 Ark. 925 

32. HawaiL—^Territory ▼ Kaholokn- 
la, 87 Hawaii 635 

Tex^Ralph v State, 148 S W2d 401, 
141 Tex.Cr 871. 

Ta.—Hagood ▼ Commonwealth, 162 
SH. 601, 157 Va. 918 
Bireotiott of slot 

An information charging fteenaed 
with ‘Erecting a riot" was not de¬ 
murrable becanse it did not simply 
charge that he was guilty of *Yiot.' 
—Boberts v State, 92 P2d 612, 66 
OklCr. 871. 

Paxtiolpation 

An information charging that ac¬ 
cused unlawfully, wiUfully, riotous¬ 
ly, and feloniously while acting in 
concert with others, directed and en- 
sontaged more than three other per¬ 
sons, in riotous acts and use of force 
and violence, and threats to use force 
and violence, accompanied by imme¬ 
diate power of execution, sufficiently 


alleged that accused participated in 
riot—Boberts v State, supra. 

38. Tex.—Ralph y State, 148 SW 
2d 401, 141 Tex.Cr 871. 

Xnfcnnation held sufficieat 
Tex.—Ralph v State, 148 S W 2d 401, 
141 Tex.Cr 871. 

84. NT—People v Klein, 288 NT 
S 146, 159 Mlsc. 466 

Knowledge by reading 
An indictment for riot must suffi¬ 
ciently charge the time, place, and 
manner as to enable accused to 
know of what he is charged by read¬ 
ing the indictment.—People v Klein, 
supra. 

ZafoxxuatloiL hbld sufficient 
Utah.—State v Solomon, 71 P 2d 104, 
98 Utah 70 

Bidictment h eld ****”* 

NY—People v Klein, 288 NTS 146, 
159 Wao. 466 

85. Cal—People v Bundte, 197 P 

2d 828, 87 CaLAppZd 785, certio¬ 
rari denied 69 1154, 387 US 

816, 98 L.Bd. 861. 

83. NH.—State v Russell, 45 NH. 
88 

87. Va.—Commonwealth v Kinney, 
2 VaCas. 189, 4 Va. 189 
Duplicity see infra Indictments and 
Informations i 162 
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88. Tex.—Long v State, 197 SW2d 
860, 149 Tex.Gr 561 
54 C JT p 885 note 4. 

XUfferent categories of riot 
Under a statute creating several 
categories of riot, the respective con¬ 
comitants of each are essential in¬ 
gredients of the offense and must be 
alleged.—Territory v Kaholokula, 87 
Hawaii 625 

39 Cal—(People v Bundte, 197 P2d 
828, 87 GalApp2d 785, certiorari 
denied 69 S Ct. 1164, 887 U S 916 
93 LkKd. 361. 

SD—State v Comes, 268 NW 724 
64 SJD 687 

Va.—Hagood v OommonwecUth, 163 
SB. 10 601. 157 Va. 918 
54 C J p 835 note 6 
mdiotments iuVnunfia.-ti^yitip h^id 

suffideut 

Utah.—State v Guynn, 48 P2d 902, 
87 Utah 820 
54 CJ p 835 note 5 [aj 

40 Ga.—Whitley v State, 66 Ga. 
656 

41. Ark.—Roberts v State, 21 Ark. 
183 

Ind.—State v Dillard, 5 Blackf 865, 
85 Am.D 128. 

42. NY-People v Klein, 288 NY 
S 146, 159 Misc. 465. 
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Inciting to not Although it has been held that 
an indictment for mciting to not need not speafy 
the means employed or the manner in which ac¬ 
cused mated the not,^8 or aver that tumult and 
not were thereby exated,^^ the general rule that 
an indictment for mating or procunng a third per¬ 
son to commit a crime must contain a statement 
of facts which would constitute a cnme, if per¬ 
formed by such person, has been apphed to such 
an mdictment^^ 

Offense under lynch law An mdictment alleg¬ 
ing that accused and others composing a mob fe- 
lomously committed assault and batteiy has been 
held sufliaent to charge an offense under the lynch 
law, although it does not define a mob 

Lawful and unlawful acts Where it is allied 
that a lawful act was performed m a violent and 
tumultuous manner, a descnption of the violence 
and tumult should be connected with the descnp¬ 
tion of the act^7 In general an indictment for 
notously committing an unlawful act should set 
forth arcumstances which show the commission of 
the unlawful act,^^ but it is unnecessary to state 
the arcumstances constituting the violence and tu- 
mult^^ It IS suffiaent if the facts charged con¬ 
stitute an attempt to commit an act of violence, 
which, if completed, would be an indictable of¬ 
fense,®® 


§ 20 

Terror If an indictment for riot alleges that 
an unlawful act has been committed, the words 
"m terrorem popuh” are not necessary ,5^ ahter 
where the offense consists of terrifying people®® 

Violence An allegation that the act on which 
the offense is based was notously, tumultuously, and 
vK^ently comnutted is necessary to an indictment,®® 
unless words eqtuvalent thereto are used®^ or the 
allegations show that the acts were done violently ®® 

h. Participaats 

Th» Indlctnwnt must allege and show that the num¬ 
ber of persons neoessary to constitute a riot participated 
therein, although the requisite number of participants 
need not be named 

While the indictment for not must allege and 
show that the number of persons necessary to con¬ 
stitute a not partiapated therem,®® it is not neces¬ 
sary that the reqmsite number of partiapants be 
named.®7 If less than the required number of 
persons are named, the others must be all^fed 
as unknown to the grand jury,®® and it is sufii- 
aent to name those who are known and to allege 
that the others are unknown,®® unless the others 
are in fact known.®® A failure to name the oth¬ 
ers or to state that they are unknown has been 
held to be a defect of form rather than of sub¬ 
stance.®^ Where a suffiaent number is named, 
an allegation that the names of others partia- 


48. KJ—state v liustig* 80 A.2d 
SOS. 18 NJ Super 149 
44. US—n S V Fenwick. DC.. 25 
FCaaJTo 15.086. 4 Granch Ca 675 
Puerto Rico—^People v Desaus, 12 
Puerto Rico 880 

4B. NJr—State V Lustisr. 80 A.2d 
809, 18 NJ Super 149 
AS. Va.—Hagood v Commonwealth, 
162 SR 10, 601, 157 Va. 918 
47 ira-HState v Hathcock, 29 
52 

54 C J p 886 note 28 
48. Wla.—Bonneville v State, 11 N 
W 427, 58 Wla. 680 
54 C.J p 686 note 24. 

49 Oa.—Baptist v State, 85 SR 
658, 109 Oa. 546 
54 aj p 886 note 25 
5a Wis.—Bonneville v State, 11 K 
W 427, 58 Wla. 680 
54 CLJ p 887 note 26 
Pl. HjCaaa—Commonwealth v Run¬ 
nels, 10 Mass 518, 6 Api.D 148 
54 CJ p 886 note 18 
58. Mass—Commonwealth t. Run¬ 
nels. supra. 

54 OJ p 886 note 19 

58. Mo—Martin v Stats, 9 Mol 286 

54 C J p 886 note 20 

84. Ihd.—State T. S::attep, 52 Ihd. 

572, 


55. Ind.—Klphart v State, 42 Ind. 
278 

6a Oa.—lioomis v Bdwards, 56 S.R 
2d 188, 80 OaJkpp 896, certiorari 
denied 70 SCt. 989, 389 US 970 
94 RFd. 1877, rehearing denied 71 
set It 340 Ua 847, 95 LEd. 621 
KJ—State T liustig, 80 A.2d 809, 
18NJSuper 149 
Blot by one 

Indictment <diatging accused with 
engaging in a riot by himself should 
have been quashed for failure to 
charge an offense, since under stat¬ 
ute, assembly of at least three per¬ 
sons is necessary—Liong v Stata 
197 aw 2d 860, 149 Tex.Cr 561. 

57 Ark.—Craig v State, 114 aW2d 
1078, 195 Ark. 925 

Ga.—Loomis v Bdwards, 56 SR2d 
183, 80 GaA.pp 896 certiorari de¬ 
nied 70 set 989, 889 Ua 970 ! 
94 RRd. 1877. rehearing denied 71 
set 11, 840 ua 847, 95 LuBd. 681 
Md.—Cohen v State, 195 A. 632, 
178 Md. 216, reargument denied 196 
A. 819, 178 Md. 216, certiorari de¬ 
nied 58 act 764^ 808 UJ3 660, 82 
RBd. 1119 
54 CJr p 825 note 8 
sa Ga.—Loomis v Bdwmrds, 66 S 
R2d 188, 80 GaJkpp 896, certio¬ 
rari denied 70 aCt 989, 889 US 
970, 94 LJSd. 1877, rehearing de¬ 
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nied 71 act It 840 U a 847, 95 U 
Bd. 621. 

59 Ga.—Loomis v Edwards, supra. 
Md.— CoxpTOS auzis dted la Cbhen v 
Stata 196 A. 582, 585 178 Md. 216 . 
reargument denied 196 A. 819, 173 
Md 218 certiorari denied 58 SCt 
764, 808 Ua 660 82 L.Ed. 1119 
54 GJr p 885 note 10 

ea Md.—Cohen v State 195 A. 682, 
178 Md. 216, reargnment denied 196 
A. 819, 178 Md. 216 certiorari de¬ 
nied 58 set 764, 808 Ua 66a 82 
LJSd. 1119 

Shose known ataonld be indicted 
Although one person can be charg¬ 
ed with rioting. If he is alleged to 
have been so engaged with at least 
two other persona if such others are 
known to the grand jury they should 
be also indicted.—Cohen v Stata 195 
A. 582, 178 Md. 216, reargument de¬ 
nied 196 A. 819, 173 Md. 216, cerUo- 
rari denied 58 aCt 764, 808 Ua 660, 
82 Ii.Ed. 1119 

61. Ark.—Craig v Stata U4 SW 
2d 1078,195 Ark. 925 
▲bsenoe of seq:nLest for bm of pax- 
tlcmaxs 

An information was sufllcient to 
sustain conviction of riot although 
no allegation stated names of other 
rioters or that their names wars un- 
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patmg in the not are tmlcnown to the grand jury 
IS surplusage*^ 

Inciting to not An indictment for mating to 
not must all^e that accused incited and encour¬ 
aged the number of persons essential to constitute 
a not.** 

e. Purpose of Assembly 

Wher« tuch fact Is an essential element of the of¬ 
fense, an Indictment for riot must allege that fhe as¬ 
sembly was unlawful 

Where unlawful assembly is an essential element 
of the offense of not, such an assembly must be 
charged in the mdictment,** but, where unlawful 
assembly is not an essential element of the offense, 
such an allegation is unnecessary** Although it 
has been said that the indictment should show ex- 
pliatly for what act the noters assembled,** from 
the conmon-law forms it seems that the disturb¬ 
ance of the peace is a suffiaently precise state¬ 
ment of the purpose of the rioters,*^ it need not 
allege that those accused assembled to assist each 
other m the execution of an act of a pnvate na¬ 
ture** or that th^ executed the act for which th^ 
assembled.** 


§ 21. — Issues, Proof, and Varmnce 

General rulea ae to Itsuea, proof, and variance In 
criminal prosecutions apply In prosecutions for riot. 

The general rules as to issues, proof, and vari¬ 
ance m criminal prosecutions apply m prosecutions 
for not** On an indictment for not it is not 
necessary to prove that the intended act of vio¬ 
lence was perpetrated,^^ or that there was a proc¬ 
lamation to disperse,^* or, on an indictment for m- 
citmg others to commit not, that an act of vio¬ 
lence was done in consequence of such mcitement 7* 
An allegation, which is merely incidental to, and not 
an essential part of, the offense of not, need not 
be proved.^* Where unlawful assembly is alleged 
as an essential element of the offense, it must be 
proved at the trial 7* Where the number of per¬ 
sons allied to have committed the not is the 
nunimum necessary to constitute the offense, proof 
that less lhan the minimum number reqmred were 
engaged will not sustam the charge 7* Proof as 
to the participation of others, in such a case, may 
be made whether or not any others are alleged to 
be unknown, as Icmg as the proof also shows that 
those named are mvolved and justifies their con- 
viction.77 Where those named m the mdictment 
are alone suffiaent, but are alleged to have com- 


known. in view of statute making a 
statement of the acts constituting 
the offense unnecessary, where ae- 
eused did not request a bill of par- 
ticulan.—Craig v State, supra. 
Eaowa persons alleged to be mu 
known 

An allegation as to persons as un¬ 
known when they were In fact 
known has been held to be a defect 
eC form rather than substance, 
where all the persons referred to 
were sufficient to constitute a riot.— 
Loomis V Edwards, 56 SB.2d 188, 
80 GaJlipp 396, certiorari denied 70 
set. 989, 889 US. 970 94 L.Ed. 

1377, rehearing denied 71 SCt 11. 
340 US 847, 95 LJSd. 621. 

as. Qa.—Loomis v Edwards, supra. 

as. KJ—State v Lustig, 80 A.2d 

309, 13 N.J Super 149 

Tbm wad •HOTmat* in indictment 
for inciting divers persons to assem¬ 
ble riotously to disturb peace did not 
denote definitely three or more per¬ 
sona, even though generally used to 
indicate at least that number, but 
could mean only two persons, and 
must be taken with snch meanhog as 
most fevorable to accused, so as to 
render indictment defective for fail¬ 
ure to charge incitement of three or 
more persons to riot.—State v. Lus- 
tig; supra. 

afti Ud.—Cohen v State, 195 A. 582, 

173 Md. 216, reargument denied 


I 196 X 819, 178 Md. 216, certiorari 
denied 58 SOtf 764, 803 US 660 
' 82 L.Ed. 1119 

XC—State V Hoffman, 154 SEL 814, 
199 NC 328—State v Hughes, 72 
KC 25--State v Stalcup, 28 Na 
30 85 AmJ> 782 
54 CJ p 836 note IL 

as. HL—Dougherty r People, 5 HI 
179 

Okl—Schoolcraft v State, 178 P2d 
641, 84 OklCr 20 

aa. Tez.—Blackwell v State, 18 S 
W 676, 80 TezXpp 672 

07. NH.—State r Benton, 15 KA 
169 

54 CJ p 886 note 12 

aa. KH.—State v Bussell, 45 NS, 
88 

89. iHJS.—State v BusseU, supra. 

70. Mass,—Commonwealth v SYlsh- 
man, 126 HE. 888 285 Mass. 449. 
54 CJ p 887 notes 29-87 
Proof as to persons iadored 
Proof that any of the persona 
charged with offense of riot struck 
any of the persona named in in¬ 
formation was unnecessary, where 
proof was positive and direct that 
several persons were assaulted and 
beaten and that each of those ac¬ 
cused were present and did strike 
others^ all the rioters being prind- 
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pals.—TruJUlo v People, 178 P.2d 
042, 116 Colo 157 

71. US—U 8 T Fenwick, DC, 25 
IP Cas No 15,086, 4 Cranch CC 676 

78. Mass.—Commonwealth v SYish- 
man, 126 NB 888. 285 Mass. 449 

73. U.B—U S V Fenwick, DC. 25 
FCasJTo 16,086, 4 Cranch CC 675 

74i Mass.—Commonwealth v BYish- 
man, 126 NE. 888, 285 Mass. 449 
54 CJ P 887 note 83 

78. NC—State v Hughes, 73 NC 
25—State v Stalcup, 28 NC 80, 
85 AinJ> 782. 

70. Md.—Cohen v State^ 195 X 
682, 178 Md. 216, reargument de¬ 
nied 196 X 819, 178 Md. 216, cer¬ 
tiorari denied 58 SCt. 764, 808 U 
8 660, 82 L.Ed. 1119 
54 CJ p 887 note 86 
Xf leas thsa the zeoplzed amnba 
of persons we asined in the indict¬ 
ment, the others being referred to 
aa unknown, the state must prove 
that those accused and named were 
engaged In a riot with others who 
are unknown.—^Loomis v Edwards 
56 SJQ.2d 188, 80 GaXpp 896. cer¬ 
tiorari denied 70 S Ct. 989, 889 U S 
970, 94 LJBSd. 1877, rehearbig denied 
7LS,Ct 11. 840 US 847, 96 LJDd. 621 

77. Oa.—Loomis v. Edwards^ supra. 
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nutted the not together with others to the ju¬ 
rors unknown, the acquittal of one or two of those 
accused cannot be offered as a reason for the dis¬ 
charge of the rest^* 

§ 22 Presumptioos and Burden of Proof 

A presumption of common Intent may arise from the 
circumstances and acto committed The sUte must prove 
every essential element of the offense 

General rules with respect to the burden of proof 
and presumptions m criminal prosecutions apply 
in prosecutions for riot^® A presumption of com¬ 
mon mtent may arise from the circumstances and 
acts committed,^® but the mere fact that three or 
more persons m a violent manner beat another does 
not raise a presumption of law that they assembled 
with that mtent,*! or, after being assembled, agreed 
mutually to assist one another in executing such 
purpose** The state must pro\e every essential 
element of the offense,** be>ond a reasonable doubt, 
as discussed infra § 24 Thus, ‘uhen concert of 
action is an element of the offense, it must be 
shown,** Where a not mcludes a trespass, it is 
not necessary to pro\e the actual ownership of 
the property,** but its possession in some one other 
than the noters should be shown ** A charge that 


some of the noters are unknown is a negative aver¬ 
ment and need not be pro\ed,*7 the onus of dis- 
pro\mg It being on the defendants** After the 
state makes a prima fame case of not, if there 
are matters of defense, it ae^ohes on those accused 
to show what they are.** 

§ 23. Admissibility of Evidence 

Competent, relevant, and material evidence !a ad¬ 
missible In a prosecution for riot. 

The admissibility of the e^-ndence m prosecutions 
for not IS governed by the rules regulating the 
competenc>, materiality, and rele\ancy of the evi¬ 
dence in cnmmal prosecutions generallj ** Ac- 
cordingl}*, the evidence should be competent®! rele- 
%ant,®* and matenal,** but, m order to establish 
the identit} of the parties where the offense is com¬ 
mitted pursuant to a s}stem or peculiar method, an 
extended inquiry into collateral facts may be prop¬ 
er** Evidence which tends to ^ow a common 
intent and concert of action is admissible,** but, 
where the witnesses for accused testify that they 
were of the party concerned m the not, it has been 
held that they will not be allow ed to giv e evidence 
of their mtention m meeting ** The acts and dec¬ 
larations of one of those accused, at the time of 


m Gw.—Martin v State, 41 SE. 

676. 115 Oa. 255 
54 aJ p 887 note 85 
79 Okl—^Proctor ▼ State. 115 P 
680, 5 Okl Or 653 

80. Or—State v Seeley. 94 P 87. 
51 Or 181. 

81. Mo—State v Eempf 26 Mo 
429 

88. Mo—State ▼ Kempf, aupra. 

83. Old—Proctor v Stata, 115 P 
680. 5 OkLCr 558 

84te Qa.—Turner v State. 48 S.E. 
812. 120 Ga. 850—Coney v State. 
89 SB. 425, 118 Ga. 1060 
85. NC—State v Wilson. 28 NO. 

82—State v Bennett, 20 NO 170 
80. N a—State ▼ Wilson, 28 NC 
82—State v Bennett, 20 NC 170 

87. 8 a—State V Blair. 47 
98 

88. S C—State T Blair, snpra. 

88. m. —Lioss V People. 82 UL 598 
zroBinterfeareaoe la zlot 

Since all persons present and not 
fisslstlng In suppressinff riotous and 
tumultuous assemblies, if their pres¬ 
ence is intentional and tenda to en- 
courase the rioters, may be prima 
fade Inferred to bo participants, they 
are obligated to prove actual nonin¬ 
terference—State V Abbadlni» 192 
A. 550, 8 WWArr..I>eL, 822 

90u Pa.—Commonwealth v Spartaoo^ 
158 A. 628. 104 Fa-Super. 1. 

T7 C J a—28 


Bvideace held inaffinlssihle 
Utah.—State v Solomox^ 87 P 2d 807, 
96 Utah 500 
Bvidenoe la adtiffatloa 
Excluding evidence that those ac¬ 
cused were poor was held proper 
since causes for riot were available 
only in mitigation of punishment.— 
State V Moe, 24 P 2d 688, 174 Wash. 
808 

91. SC.—State V Johnson, 20 SJE 
988 43 S C 128 
54 CJ p 838 note 66 

93. Ga.—Shuler v State, 55 S R 496, 
126 Ga. 630—Hunt v State, 42 SJEL 
1004. 116 Ga. 615 
Bdevaal evidence 
Evidence of prior conduct of ac¬ 
cused. which definitely tended to 
connect him with subsequent activi¬ 
ties. was not so remote as to be Ir¬ 
relevant —Commonwealth v Apri- 
ceno, 198 A. 515. ISl Pa.Super 158 
Xnrelevaat evldenoe 
In riot prosecution of pleats evi¬ 
dence that certain deputies of the 
sheriff destroyed a news reporter’s 
camera and films, oontaininor nega¬ 
tives of events occurring between the 
date of the riot and a subsequent 
data in an attempt to show a gen¬ 
eral conspiracy on part of the sher^ 
iff and deputies unlawfully to break 
the strika was irrelevant and inad- 
missibla—People v Yuen. 89 P2d 
488, 82 CalJtpp2d 161. hearing de¬ 
nied 90 P2d 291, 82 CalApp2d 151, 
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certiorari denied Yuen v People of 
State of California, 60 SCt 115, 808 
US 555, 84 L..Ed. 466 
Tnefting to riot 

In prosecution for Inciting to riot 
during visit of a foreign minister, 
evidence not showing what accused 
shouted, printed matter found in 
accused s pocket, derogatory of 
v'isiting minister and Fascism, was 
held inadmissible —Commonwealth v 
Spartaco, 158 A. 628, 104 PaSuper 1. 

93. Cal—^People v Spear 89 F2d 
445. 82 Ca]A.pp2d 165, certiorari 
denied Spear v* People of State of 
CaUfomia. 60 S.Ct 116. 268 Ua 
655. 84 KEd. 466 

Ga.—Loomis v State^ 51 aE.2d 88, 
78 Ga.App 886 

Bvidenoe 

Minn.—State v Wlnkels, 283 NW 
768. 204 Minn. 466 

94. Okl—Perkins v State. 250 P 
544^ 85 OkLCr 279 

9a Ga.—Loomis v State, 51 aE.2d 
33, 78 GaApp 836 
54 C J p 838 note 68 
Aoensed's statamemts la sPsecilL Ite- 
fore alleged slot were admissible in 
trial for engaging therein to show 
his intent and general scheme or plan 
to commit crime—^People v Bradley. 
80 P2d 488, 187 CalA.pp 225 

96. US—U S V Unnn, DC., 25 F. 
CaaJ^o 15,007. 1 Cran<di aa 165. 
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the not,^7 are admissible in evidence against all,^^ 
but evidence of other acts by those accused at a 
different place and time is not admissible,un¬ 
less It IS first shown that the various acts were all 
•parts of one continuous transaction ^ Testimony 
-of a general feeling of alarm and disquiet is prop¬ 
erly received to show that those accused disturbed 
the pubhc peace,^ but mere opimon eiidence is gen¬ 


erally madmissible.* 

§ 24 Weight and Suffidency of Evidence 

In a prosecution for riot the essential elements of the 
offense must be proved beyond a reasonable doubt 

In a prosecution for not the essential elements 
of the offense must be proved beyond a reasonable 
doubt^ Accordingly, m order to sustain a con- 


97 Ga.—Shuler v State, 66 S K 
496 126 Ga. 630 
54 O J p 838 note 69 
pa. SC.—State T Brazil, 24 S CL. 
257 

Utah.—People v O’Loughlln, 1 P 658 
3 Utah 183 

jivsaeaoe of other dlstnrhaBoee 
In prosecution for riot and incit¬ 
ing to riot In connection with a 
strike •where accused who instigated 
the strike -was present at all con¬ 
ferences and made speeches in which 
threatening and inciting language 
was used, evidence of disturbances at 
which he wcus not present as an ae- 
tl\ e participant was admissible, since 
jury might have found him accounta¬ 
ble either as principal or accessory 
or both.—Cohen v State 195 A. 532, 
178 Md. 216 reargument denied 196 
A. 819, 178 Md. 216, certiorari denied 
58 set. 764, 808 US 660, 82 USd. 
1119 

99 NH.—State v Benton. 15 N.H. 
169 

L Masa—Commonwealth v Camp¬ 
bell. 7 Allen 541 88 Am.D 705 
54 C J p 888 note 72 
Acts prior to date laid in lBdictBiaii,t 
In prosecution for riot, evidence 
relati\e to riotous acts of strikers 
committed prior to the date laid in 
indictments, where it •was shown 
that accused was present on many 
of tlie occasions described in the tes¬ 
timony, was admissible for purpose 
of showing accused s intent and pur¬ 
pose in becoming a member of a 
picketing group of strikers —Oom- 
jnonwealth v Apriceno 198 A. 515, 
181 Pa.Super 158 

Aots suhsettoent to date laid ia la. 
dlctmest 

Xn prosecution for riot and incit¬ 
ing to riot, evidence of riots and dis¬ 
orders prior to date of Indictment 
was centered in judgment in the 
case and concluded by it, and was 
admissible, notwlthstiu&ding it in¬ 
cluded acts subsequent to the date 
of occasion alleged in the Indictment. 
^Gohen v States 195 4r 582, 178 Md. 
216, reargument denied 196 A. 819, 
178 Md. 216, certiorari denied 58 S 
CL 764, 808 US 660, 38 Uld. 1119. 
>ets oonstUntbig oonilsnons txans- 
aottoai 

For purpose ,of prosecution of ac¬ 
cused for engaging in fi riot, conver- 
jMbtion commenced by accused and 
others with nonunion mex^ in gn un¬ 


successful attempt to get nonunion 
workers to join union, and beatings 
administered by accused and some 
of the others who had engaged in the 
conversation to the nonunion men 
after they had left their work at 
night and were traveling on a pub¬ 
lic highway, were parts of the same 
continuous transaction.—Willis v 
State, 148 SW2d 897, 141 Tez.Cr 
297 

SL Utah.—People v O’ljoughlln, 1 P 
658. 8 Utah 133 
54 CJ p 888 note 73 

3. Ga.—Shuler v State, 55 8.B. 496, 
186 Oa. 680 

54 aj p 889 note 75 

4, Okl —Proctor v State, 115 P 630, 
5 Okl Cr 668 

fividenoe held suffloleat 
(1) To sustain conviction. 

Ark.—Craig v State, 114 SW2d 
1073 195 Aik. 925 

CaL-—People v Moore 197 P2d 885, 
87 CalApp 753, certiorari denied 
69 set. 1165, 887 US 915, 98 L. 
Ed. 1725—People v Bundte, 197 
P2d 828. 87 CaLApp2d 725, cer¬ 
tiorari denied 69 SCt 1154, 887 
US 915, 98 L.Ed. 1725—People v 
Spear, 89 P2d 445, 82 CaLApp2d 
165, certiorari denied Spear v Peo¬ 
ple of State of California^ 60 S CL 
116, 808 US 566. 84 Ii.Ed. 466— 
People V Bunn, 86 P2d 1096, 1 
CaLApp.2d 566—People v Bradley, 
80 P2d 488, 187 CalJ^p 225 
Colo—Trujillo V People, 178 P2d 
942, 116 Colo 157 

Ga.—Loomis v State, 61 SJBl2d 88, 
78 GaJ^p 886 

Minn.—State v WlnkeLa, 288 NW 
768, 204 Minn. 466 

State V Bussell, 264 KW 582, 
66 ND 272 

Okl—Schoolcraft v States 178 P2d 
641, 84 OkLCr 20 

Or—State v Allen, 68 P2d 1054, 162 
Or 422 

Pa.—Commonwealth v Paul, 21 A.2d 
421, 145 Pa.Super 648—Common¬ 
wealth V Safis, 186 A. 177, 122 
Fa.Super 838—Commonwealth v 
Kahn, 176 A. 242, 116 Pa.euper 
28—Commonwealth v Getto, 17 Pa. 
DlsLACo 825, 12 Wash-Co 62— 
Commonwealth v Basefske, 17 Pa. 
DisLACo 204, 12 Wash.Co 4. 
SD—State v Comes, 268 NW 724, 
64 SB 687 

Tea.—Ralph v States 148 SW2d 401, 
141 Tex.Cr 871. 

Wis.—Sekat v State, 260 NW. 246, 
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218 Wis 91—Eoss V State, 258 N 

W 860 217 Wis 825 
64 C J p 839 note 77 [a] 

(2) To sustain conviction for di¬ 
recting a rioL—Symonds v State, 89 
P2d 970. 66 OklCr 49—Roberts v 
State, 89 P2d 979, 66 OklCr 871. 
rehearing denied 92 P 2d 612, 66 OkL 
Cr 87L 

(8) To sustain finding that those 
accused were present at, and partici¬ 
pated in, the rioL—People v Mon¬ 
toya, 62 P2d 883, 17 CaLApp 2d 547 
—54 CJ p 889 note 77 [a] (4) 

(4) To disclose conduct constitut¬ 
ing a rioL—Commonwealth v Apri¬ 
ceno, 198 A. 615, 181 Pa.Super 168 
Bvidenoe held insnffiolent 

(1) To sustain eon>ictlon.—People 

V Van Arsdale, 47 NE.2d 58, 289 
NT 810—64 C J p 889 note 77 [b] 

(2) To sustain con'viction of an 
attempt to commit a rioL—Smith v 
State, 88 SE.2d 120, 72 Ga»4pp 108 

(8) To sustain conviction of riot 
against labor union leaders directing 
strike, who were not present at scene 
of alleged riot In view of failure of 
all the evidence to connect such lead¬ 
ers with the offense—State v Rus¬ 
sell. 264 NW 582, 66 NB 272. 
Bemalnlng at place of xiot 

Evidence held insulllcient to es¬ 
tablish that necessary command to 
disperse was given.—^People v Sklar, 
292 P 1068, 111 CaLApp Snpp 776 
Biflitlng to riot 

(1) Evidence held sufficient to sus¬ 
tain conviction.-—Commonwealth v 
Safis, 186 A. 177, 122 Pa.Super 833 
—Commonwealth v Egan, 178 A. 764, 
118 Pa.Sup6r 875—Commonwealth v 
Smith, 80 Pa.BlsL&Co 697—54 OJ 
p 889 note 77 [a] (2) 

(2) Evidence held Insufficient to 
sustain con'vlctlon.—Commonwealth 

V Spartaco, 168 A. 628, 104 Pa. 
Super 1. 

(8) Evidence held to justify find¬ 
ing that sole purpose of accused in 
attending and speaking at execution 
sale was to arouse and urge crowd 
to actioxi that would have amount¬ 
ed to riot if need be to accomplish 
unlawful purpose of preventing sher¬ 
iff from executing wrlL—Common¬ 
wealth r Frankfeld, 178 A. 884, 114 
Fa.Super 262 

(4) Elvldence justlfled binding that 
sheriff was placed in fear of bodily 
harm and that what was said by 
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viction It IS necessary that the evidence suffiaent- 
ly show the joint action® of at least the requisite 
number of persons® with a common mtent^ to do 
an unlawful act of violence® or a lawful act m a 
violent and tumultuous manner® Mutual or com¬ 
mon mtent or imrpose^® and concert of action^-^- 
need not be established by positive proof, but may 
be mferred from the circumstances and acts com¬ 
mitted. If the power to execute some of the threats 
made is suffiaently shown by the eiidence, it need 
not disclose immediate power to execute all of the 
threats In a prosecution for mating to not 
based on words spoken by accused, the language 
used must be proved by direct evidence.^® 

§ 25. Trial 

General rules governing the trial In criminal prote- 
cutfons apply In prosecution for riot. 

The general rules governing trials in criminal 
prosecutions apply m prosecutions for not^^ Riot, 
being originally a common-law misdemeanor, may 
be tried under common-law rules, wherever they 
still obtain.^® It is entirely in the discretion of the 
court to detenmne whether se\eral persons accused 
shall be tned jomtly or separately i® WTiere the 
findings do not embrace the elements necessary to 
constitute a not, they must operate as an acquittal 
of the offense.1^ One good count m an mdict- 


ment for riot and assault will ordinanly support a 
general verdict of guil^,^® although the other 
counts may be defectne.^® A general verdict of 
guilt}' under an indictment for not has been held 
to be suffiaent, although the evidence merely es¬ 
tablishes that those accused were guilty of rout®®- 
or unlawful assembl>,2i or an assault®® On an in¬ 
dictment properly charging a not and an assault, 
those accused ma> be found guilty of the assault 
and acquitted of the not®® If the number named 
! in the mdictment is the minimum essential to con¬ 
stitute a not, a vercLct finding only some of those 
named gmlty is repugnant and \oid®^ and all must 
be acquitted®® unless the indictment contains an al¬ 
legation that accused committed the not with oth¬ 
ers to the jurors unknown ®® \\ here four persons 
jointl} indicted for a not are put on tnal and the 
state announces that it will claim no conviction as 
to two of them and then examines these two as 
witnesses against the others, a verdict is not void 
because it finds all guilty ®7 

§ 26. — Questions of Law and Fact 

On suffleUnt evidence Issum of fact in protociit!on» 
f6r riot are determinable by the Jury 

Applying general rules, issues of fact must be 
determined by the jury®® where the CMdence is 
legally suffiaent to warrant its submission.®® 


accused and those whom he was 
leading* prevented sheriff firom exe¬ 
cuting process in orderly and legal 
manner —Commonwealth v SYank- 
reld, supra. 

5. Ga.—Dixon v State, 81 SJBL 750. 

105 Ga. 787 

64 C J p 889 note 78 
a Ga.—Dixon v State^ supra. 

64 C.J p 889 note 79 
7 Ga.—^Dixon v Stat^, supra. 

64 C.J p 889 note 80 
& Mass.—Commonwealth v FHsh- 
man, 126 NE. 888. 235 Mass 449 
54 aj p 889 note 81. 
g. Ga.—Dixon v State, 81 S.BL 760, 

106 Ga. 787 

64 aJ p 889 note 82 

10. DeL^State v Ahbadini, 190 A. 
550, 8 WWAur 822 

Minn.—State v Wlnkelil. 288 NW 
763, 204 Minn. 466 
54 cur p 889 note 88 

11. Del—State v Abbadlzd, 190 A. 
550, 8 WWJOarr 822. 

54 OJ p 889 note 84. 

IS. Cal—People v Dunn, 86 P2d 
1096, 1 CaLApp 2d 656 

18. Fa.—Commonwealth v Spartaco, 
158 A. 628, 104 Pa.Super. 1. 
Xslteenoes 

XWct that persons near accused re¬ 
sented his remarks and resorted to 


flstlcuffb would not in itself Justify 
inference that remarks were of un¬ 
lawful and malicious intent charged 
In indictment for inciting to riot.— 
Commonwealth v Spartaco, supra. 
14i —^People v Judson, 11 Daly 

1 . 

15 , US—U S T McFSrlane, 26 F 
Cas.Xo 15 675, 1 Da 140, 1 Cranch 
CC 163 

NT—People v Whiter 55 Barb 606, 
affirmed 32 NT 465 

18. NT—People v Judson, 11 Daly 

1 . 

54 CUT p 889 note 88 
17 Or—State v Stephanus, 99 P 
428 58 Or 135 17 Ann.Cas. 1146 
54 OJ p 840 note 4. 

««&awfnl xiot« 

Where four persons are Jointly in¬ 
dicted for riot and the verdict finds 
two of them guilty of "unlawftU 
riot,” and the other two guilty of 
**lawfal riot, this was in effect a 
finding of not guilty of the latter 
two—^Barron v State, 74 Ga. 833 
la SC —State V Connolly, 87 SCLi. 
887 

19. S.C—State v Connolly, supra. 
QO, SC—State V Sumner, 29 SCD. 

599, 42 Am.D 887—State v Brazil. 
24 S-OU 257 

81. SC—State V Brazil, supra. 

54 C J p 840 note 8 
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88. Sa—state V Brazil supra 

83. Pa—Shouae ▼ Commonwealth, 6 
Pa 88 

54 cur p 840 note 11. 

84. Ga—MarUn v State, 41 S B. 576, 
115 Ga 255 

54 C J p 840 note 18 

85b Ga—Lewis v State, 68 S B. 570, 

5 GaApp 496 

Ind.—Turpin \ Stata 4 Blackf 72. 

28. Ga—Lewis v State 68 S R 570, 

5 GaApp 496 

Ind.—^Turpin v State, 4 Blackf 72. 

87. Ga—Sima ▼ Stata 13 S.R 551, 
87 Ga 569 

28. Na—SUte V HbfCman, 154 S.R 
814 

Pa—Commonwealth ▼ Aprieene. 198 
A. 615, 181 FaSuper 158 
Wash.—State v Moe. 24 P 2d 688, 174 
Wash. 303 

Zssne of self-defease 
Colo—Trujillo V Peopla 178 P2d 
942, 116 Colo 157 
wTa.'Miiy of statemsiits 
Md.—Cohen v State, 195 A. 532 173 
Ma 216, reargument denied 19t> A 
819 ITS Ma 216, certiorari denied 
58 S Ct. 764, 803 U S b60, 82 LiBA. 
1119 

29 Pa—Commonwealth v AprlcenOL. 

198 A. 515, 131 PaSuper 158 
64 aj p 889 note 91. 
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§ 27. -Instructions 

The Inetructtons In a prosecution for riot should be 
oomplete and correctly lay down the law 

General rules as to instructions m cnminal pros¬ 
ecutions apply in prosecutions for not®® The 
charge to the jury must define 'not” according to 
the law of the jursdict*on,®i should be complete 
and correctly la\ down the should be based 

on the evidence,®® and shouM be clear and ex- 
plicit,®^ and not misleading®® They should not 
submit issues not in the case,®® or invade the prov¬ 
ince of the jur\ ®‘ Inaccuracies m a gi\en charge 
are immaterial, however, if the charge as a whole 
lays down the law accurately ®® 


§ 28 Sentence and Punishment 

At common law and under some statutes the offense 
of riot Is a misdemeanor 

At common law the offense of not is a misde¬ 
meanor,®® and by most of the statutes not is also 
made a misdemeanor^® However, some statutes, 
although making the offense a misdemeanor, also 
makes the crime a felony where certain matters 
of aggra\ation have been laid and proved.®^ While 
the common-law offense provides for both a fine 
and jail imprisonment,4® the impnsonment is not 
a necessary part of the punishment^® Riots are 
punishable as at common law, notwithstanding a 
statute,but, where a statute fixes the penalty 
for the common-law offense, no other than the 


SvldcBoe held eniaoleBt 

(1) To take case to jury on Issue 
of riot and whether those accused 
aided ard abetted riot—State \ 
HofEman. 154 SE 314. 199 XC 328 

(2) To take case of inciting to riot 
to jurv —Commonwealth v Egan. 173 
A. 764 113 Pa.3uper 375 

(S) To take case to jurj as to all 
persons accused.—State v Sloe. 24 P 
2d 638 174 Wash. 303 
aou Ga.—Whitley v State, 66 6a. 
656 

54 C.J p 839 note 93 

31. Ga.—Whitley v State, supra. 

34 C JT p 839 note 94 
XastruotLou hold not ezronsous 
Pa.—Commonwealth v Kahn, 176 A. 

242, 116 PaSuper 28 
Belation to other offenses 

Charge that *riot goes along with 
rout, un'aivful assembly and affray 
and there is no separation of either 
of these three,” was held proper — 
Commonwealth v Duitch, 67 A.2d 
821, lb5 PaSuper 187 

32. Cai—^People ▼ Tuen, 89 P2d 
43S, 33 Cal App 2d 161, hearing de¬ 
nied 90 P2d 291, S3 Cal.App2d 151, 
certiorari denied Yuen v People of 
State of California 60 SCt. 115, 
308 US 555, 84 LEd. 466 

Ga—Moore \ State, 189 S.E. 651, 
55GaApp 157 
54 C.J p 839 note 95. 
ntstmoaons held proper ov not eir^ 
zoneons 

State V Bussell, 264 KW 582. 
66XJ> 272 

OkL—Boberts v. Stata 92 P2d 612. 
66 OkLCr 871. 

Pa.—Commonwealth ▼ Aprlceno, 198 
A. 515 131 PaSuper 158—Com¬ 

monwealth ▼ Sails, 186 A. 177, 122 
PaSuper. 883—Commonwealth v 
Brletic; 178 A. 686, U3 PaSuper 
665—Commonwealth v Stewart, 
Qasr.Sess., 58 DauphCo 209 
fVartL—State v FTandsen, 80 Pld 
871, 176 Wash. 558. 

Jtt. Pa—Commonwealth t Besef- 


ska 17 PaDlst. & Co 204, 12 Wash. 
Co 4. 

Xostraotions hdld JastUled by evl^ 
denoe 

Pa—Commonwealth v Basefske, 17 
FaDist &Co 304. 12 Wash Go 4 
Wash.—State v Frandsen, 30 P2d 
371, 176 W^ash. 558 
Prosecation. nnder lynoh law 
Va—^Hagood \ Commonwealth. 162 
S.E. 10, 601. 167 Va 918 

34. Ind.—Hibbs v State. 24 Ind. 140 
54 C J p 840 note 96 

35 Ind.—Hardebecfc v State, 10 
Ind. 459 

54 C J p 840 note 97 

36. Okl—Symonds v Stata 89 P2d 
970. 66 Okl Cr 49—Boberts v 

Stata 89 P2d 979, 66 Okl Cr 871. 
rehearing denied 92 P2d 612, 66 
OklCr 871 
54 C.J p 840 note 98 
Aathorlty of officer to arrest vltboiit 
warrant 

Persons accused who attacked smuv 
ehal sent to quell disturbcmce were 
held not entitled to inetruction as to 
authority of officer to arreet without 
warrant for misdemeanor not com¬ 
mitted in his presenca since assault 
on officer would not be Justii&ed mere¬ 
ly because arrest was unlawfuL— 
State V Alien. 58 P 2d 1054, 152 Or 
422 

37 Ga—Shuler r Stata 66 S.B. 
496. 136 Ga 680 

Mo—State v Kuhlman, 6 IfioJtpp. 

688 . 

sa Ga—lioomie v Stata 51 S.EL2d 
88, 78 Ge.App 386. 

39 US—S V McFarlana 86 P 
CaaXo 15,676, 1 D C 140, 1 Gran<ffi 
aa 163 

NT—People v Whita 56 Barb 606, 
affirmed 32 NT 465 

401. Pa—Commonwealth v Basef- 
ska 17 Pal>ist.ftCo, 204, 12 Wash. 
Co. 4. 


41. Okl—Schoolcraft v Stata 178 
P 2d 641, 84 Okl Cr 20 
54 C.J p 841 note 87 
Staprisouneat in penitentiary 

Where the circumstances under 
which riot is committed permit pun¬ 
ishment by Imprisonment In the 
state penitentiary, the offense is a 
felony—Swartzfeger v Stata 45 P 
2d 550, 57 Okl Cr 92 
Imprisonment by separate or solU 
tary confinement at labor is proper 
for aggravated riot, but not for 
simple rlot--Gommonwealth v Brle- 
tla 173 A. 686, 118 PaSuper 508 
Punishments held eneessive 
U S —International liongshoremen's 
& Warehousemen’s Union v Acker¬ 
man, J> C Hawaii, 82 F Supp 66, re¬ 
versed on other grounds. CJL. Ac¬ 
kerman V International Longshore¬ 
men’s & Warehousemen’s Union, 
187 F2d 860 

Okl—Schoolcraft v Stata 178 P2d 
641 84 Okl Cr 20 
&& New Tozk 

(1) ”Biot,’* as defined in PeaCode 
S 2090. has been held necessarily to 
be a felony in all cases becausa un¬ 
der S 2091, a person convicted can 
be sent to a state prison regardless 
of which of the different subdivisions 
is applied on the fkcts proved in fix¬ 
ing the length of the imprisonment. 
—People V Brown, 184 NTS 165, 
198 AppDiv 208, 88 NYCr 618 

(2) However, it was also held 
that any doubt, as to whether the 
subdivision of the statute fixing pun¬ 
ishment for riot by Imprisonmmit for 
not more than one year applies to 
felony or misdemeanor should be re¬ 
solved in accused’s favor by constru¬ 
ing statute as charging misdemeanor 
—People V Klein, 288 NT & 146, 169 
Misc. 465 

4fl. US—U S V McFuiana 26 F 
Cas No 15,676, 1 DC 140, 1 Granch 
CO. 163 

43* US—U 8 T HcFailana supra. 
44. UJ3.—U 8. T, lioFarlana supra. 
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EIOT 


§§ 2&-30 


statutory penalty can be inflicted Statutes pro- j the crime.^^ Where those accused were convicted 
\iding for the punishment of the crime ha\e been ! under indictments charging both not and inciting 
held to be solely for the guidance of the court m ' to not, sentence may be imposed for each offense 
passing sentence^^ and not to classify degrees of • as charged.** 

m. SUPPRESSION OF BIOT 


§ 29 By Private Citizens 

Private persons may Interfere to suppress a riot. 

Pnvate persons or citizens ma>, on their own 
authority,** lawfullv endeaior to suopress a not®* ’ 
and It has been held that the> ina\ arm themselves 
for that purpose,*! and whate\er is ho-’estly done , 

them** in the execution of that object"** will be ' 
supported and justified by law Hov e\er, it would 
be more discreet in such cases to be assistant to 
the sheriff and other ci\ il authonties ** 

§ 30 By Civil Authonties 
a. In general 
b Posse comitatus 
c. Militia as posse comitatus 

a. Ll General 

At common law It was the djty of the nearest mag- 
Istrata, In the case of a riotous assembly, to go to the ' 
ecene of the riot and read the Riot Act, commanding the 
rioters to disperse* 

In the e\ent of a notous or tumultuous assembi>. 

It was the duty at common law of the nearest magis¬ 
trate to go to the scene of the not and make his 


p’-oclarraiion b\ reading the Riot Act and com¬ 
mand ng the rioters to disperse on the threat of 
pjr.sh’Te-’i -npo«ed by law' for fmlure to obey this 
commarc 

b Posse Oomitatus 

In order to sjppress a riot the sheriff or other author¬ 
ized peace ofRcer generally may call on every citizen 
capable of bearing arms for assistance 

It IS a gereral rule that every citizen capable 
of beanng arms,** of e'very rank, descnption, and 
denomination,*^ is bound to \neld a prompt obedi¬ 
ence, when called to the assistance of the sheriff,** 
or other autbo*- zed peace o5cer,** to suppress a 
not. A person reg ectirg to do so is guilty of an 
offense®* for w^ich he ma\ be indicted, and fined 
and impnsoned®! at the discretion of the court.®* 
With th’s posse the sheriff or other peace officer 
may exercise an authontj', as their chief, wh.ch can 
hardly be distinguished from that of a general 
subduing a revolt®* 

c. Militia as Posse Comitatus 

A force of mliltfa reporting to civil authorltlei to 
aid in the suppreselon of a riot has no power to act 


4B. Ey—White v Commonwealth, i denied 58 SCt. 761, 803 TJS 660, 82 54. Ohio—State v Colt, supra. 
10 Bush 557 , IxEd. 1119 54 aj p 841 note 51 


4a NT—People V Brown, 184 N 
TS 165 193 AppDlv 203 
atatoesslve seuteBoe 
(Five-year sentence Imposed on un¬ 
ion official, who was oomlcted of dl- 
reotina a riot, would be reduced to 
two years, where the evidence 
against him was circumstantial, and 
no personal violence was committed 
against anyone—Symonds v State, 
89 P 2d 970, 66 OkLCr 49—Roberts v 
State. 89 P 2d 979 66 Qkl Cr 871, re¬ 
hearing denied 98 P 8d 612, 66 OkLCr 
871 

n&e heyend ability to pay 
Sentence requiring accused to pay 
a fine of five thousand dollars cmd to 
be confined in the penitentiary for 
three months for riot and inciting 
to xiot in connection with a taxicab 
strike was not excessive as cruel and 
inhuman, notwithstanding accused’s 
alleged inability to pay the fine, 
since, under statute, he would be en¬ 
titled to discharge on a showing of 
insolvency—Cohen v State, 195 A. 
688, 178 Md. 216, reargument denied 
196 X 819, 178 Md. 216* certioraxi 


1 47 NT—People ^ Brown. 184 N 
TS 163 198 AppDi\ 203 
' Okl —Johnson \ State, 188 P 926, 16 
OklCr 428 

4a Pa.—Commonwealth v Safis 186 
A 177 122 Pa.Super S38 


65. Mont.—Annala v McLeod, 206 
P2d 811, 122 Mont. 498 
sa Pa.—^Zn re Charge to Grand Jury, 
4 Pa.L.J 29 

57. Pa.—^In re Charge to Grand 
Jury, supra. 


Beasonfor rule 

i Riot and Inciting to riot are sepa¬ 
rate offenses.—Commonwealth v Saf¬ 
is supra. 

49 Pa.—Commonwealth v Stewart, 
QuarSeaa, 58 Dauph.Co 209—^Res- 
publica V Montgomery, 1 Teates 
I 419 

54 C J p 841 note 46 
sa Pa.—Commonwealth v Stewart, 
Quar.Ses8 58 Daaph.Co 209—Com¬ 
monwealth V Heure, 4 Pa.Ii.J 257 
54 CJ p 841 note 47 

51. Pa.—Commonwealth ▼ Hare, 4 
PaLJ* 267-^Commonwealth v Da¬ 
ley, 4 Pa-LJr. 150 

52. Ohio —State v Obit, 8 Ohio S A 
CLP 62 

54 CU p 841 note 49 

58. Ohio —State v Colt, supra. 

54 CJ p 841 note 50 


58. PcL—^In re Charge to Grand Jury, 
supra. 

69. US.—U S V Fenwick, DC.. 25 
FCesJ^o 15,086, 4 Granch CC 675 
64 OJ p 842 note 56 

90i Wash.—Chapin v Ferry, 28 P 
754, 8 Wash. 386, 15 LuRJL 116 
54 C J p 842 note 57 

81. Pa.—In re Charge to Grand Jury, 
4 Pa.L.J 29 

Wash.—Chapin v Ferry 28 P 754, 
8 Wash. 386, 15 LJtA. 116 

68. Pa.—In re Charge to Grand 

Jury. 4 P8.1J.J 29 

68. Pa.—Commonwealth v Shortall, 
55 X 952, 206 Pa. 165, 98 Am.S R. 
759, 65 LHJL 198—Commonwealth 
T Stewart, QuarSess., 58 Danph. 
Co 209 

64 C J p 842 note 62. 
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independently; the military oflleere, however, have a 
discretion as to the best means of executing an order 
received from the civil authority 

Where a force of mihtia reports to a avil offi¬ 
cer to aid him to suppress not, this force has no 
power to act independentl> of civil authonty,®^ or 
to usurp Its functions,or take its place®® Such 
force may act simply as armed police,®^ subject 
to the control of magistrates®® and other civil au- 
thonties ®® WTiile such a military force is acting 
strictly in aid of a^^l authonties, the military offi¬ 
cers ha\e onlv the same poviers as have the civil 
officers,*® and the military must perform onl> such 
service and render such aid as are required by a 
avil officer 71 The military officers have a discre¬ 
tion as to the best means of executing an order 
recened from ci\il authorit>,72 hut the service 
or duty must be first prescnbed and designated by 
the civil authonty 73 

§ 31. By State 

The duty of protecting lives and property from the 
unlawful violence of mobs or rioters rests, primarily, 
in the state 


Pnmanly, the duty of protectmg lives and prop¬ 
erty from the unlawful violence of mobs or noters 
rests in the state 74 This duty is not divested,75 
or in any degree impaired or dimimshed,7® by the 
delegation of the same duty to muniopal corpora¬ 
tions 

In the District of Columbia it has been held that 
the president has power to call out the military m 
aid of the avil auAonties 77 

§ 32 —— Governor’s Independent Action 

In the absence of oonstitutlonal restrictions, the gov. 
emor may, In an emergency, direct the use of the militia 
in the suppression of a riot without complying with stat. 
utory formalities. 

Except when inhibited by a state constitution,, 
the go\emor may dispense with certain statutory 
formalities where an emergency exists,7® and may 
direct the use of the state military forces in the 
suppression of a not 7® Where the governor orders, 
out troops to quell a not, the troops do not become 
a part of the sheriffs posse comitatus,®® but are in 
the ser\ice of the state,®^ and all means necessary 
for the restoration of order may be used.®® 


EIOTEE In a general sense, and without refeiv 
enee to the eiune of not, the word ^^oter” is de¬ 
fined as meaning one who inflames people’s minds 
and induces them by violent means to accomplish 
an ill^;al object.^ In the sense of one who en¬ 
courages, promotes, or takes part m nots, whether 
by words, signs, or gestures, or by wearing the 
badge or ensign of the noters, see Eiot § 16 


BIOT OB CIVIL GOlOdOTION mSXTEAl^ See 

Insurance § 42 

BIOTOXJS. The word ^biotoiis,” m its popular sense,, 
means wanton, boisterous,® or violent,® partaking 
of the nature of an unlawful assembly or its acts, 
seditious, tumultuous.4 In its x>opiilar sense the 
term ^^notous” has no allusion to the techmoal crime 
of not,® as to which see Eiot § 1 et seq 


64. Mass —v Smith. 5 Gray 121. 
66 Am D Sob 

Ohio—State V Colt, 8 Ohio S.dbC.P 
62 

Independent action of militia in sup¬ 
pressing' riot see influ, 5 S2 

66. Mass —Bla v Smith, 6 Gray 121, 
66 AmJD 856 

Ohio-^tate v Colt, 8 Ohio a&CP 
62. 

66. Mass —ma v Smith. 5 Gray 121. 
66 AslD 856 

Ohlo-^tate v Colt, 8 Ohio S &CJP 
62. 

67 Mass.—Saa v Smith, 5 Gray 121, 
66 Am.D 856 

Ohlo-^tate v Colt, 8 Ohio & &CLP 
62 

66. Mass—^Ela v Smith. 5 Gray 121, 
66AmJ> 856 

Ohio—State v Colt, 8 OhioS dbOP 
62 

66. Mass.—Sna v Smith, 6 Gray 121, 
66Ain.D S56. 


Ohio—State v Colt, 8 Ohio S &CP 
62 

TO. Ohio—State v Colt, supra. 

71. HL—Chicago V Chicago League 
Ban Club, 68 NB. 696. 196 HL 64, 
89 Azn.S R. 243 

64 C.J p 842 note 7L 

78. m.—Chicago V Chicago Lieague 
Ban Club supra. 

54 C.J p 842 note 72 

73. Mass —Bla v Smith, 5 Gray 121, 
66 Am D 866 

74b HI—Chicago V Chicago League 
Ball aub 63 NJEL 695, 196 lU 54. 
89 Am.S R. 343 

76. HL—Chicago v Chicago League 
Ball Club suprd. 

Power of municipal corporation as to 
public peace and order see Munici¬ 
pal Corporations 9 184 

76. ni.— Ch icago V Chicago League 
Ball Club, supra. 

77 US—U S V Stewart, CCPau, 
27 FCaa.No 16,401a, 2 Hayw &H. 
280 


78. Wash.—Chapin v Perry, 28 P.. 

754, 8 Wash. 886. 16 L.RJL 116 
54 C J p 842 note 81 

79 Wash.—Chapin v Perry, supra. 

80 Pa.—Commonwealth v Shorten,. 
56 A. 952 206 Pa. 165, 98 Am.S R.. 
759. 65 L.RJL 193 

54 CJ p 842 note 88 
8L Wash.—Chapin v Perry, 28 P 
764, 8 Wash. 886, 15 L.RJL 116 
88. Pa.—Commonwealth v Shorten, 
65 A. 962. 206 Pa. 165, 98 Am.S R. 
759, 65 LJLA. 193 

L HI—Spies V People, 12 NJBI. 866, 
978. 122 HI L 

a. Wash.—State v Kennan, 66 P 62, 
64, 25 Wash. 621 

Riotous Intent see Homicide 9 86L 
8. Ind.—State v Kutter, 59 Ind. 572, 
574 

4. Ey—MadisonviUe v Bishop, 67 
SW 269, 270, 113 Ky 106, 23 Ky 
L. 2363, 67 L.RJL 130 
8. Wash.—State v Kennan, 66 P 68». 
64, 25 Wash. 62L 


438 



77 C J S 


uip—mpARiAy 


BIP To separate or divide tie parts of by entting 
or tearing, tear or cut open or off, split ® The 
term has been distinguished from ^‘tear 

BIPA. a Latin word® meaning a nver bank,® a 
bank of a stream not navigable,shore of a nver 

BIPABIAN* The word ^^npairian” is denved from 
the Latin “npanus/^® and means of or penainmg 
to the bank of a nver,i® pertaming to or situated 
on the bank of a nvert4 Ordinanlj the term ax>- 
plies to a nver and flowing water,is used to de- 
sonbe the rights of owners of uplands along run¬ 
ning streams or nvers,t® and relates to the bank, 
nnd not to the bed, of the stream.^7 

In the stnet, appropriate, common-law sense, the 
word ^^panan’’ mdicates the bank of a stream not 


navigable,^® and it has been said that it is fre¬ 
quently used m the books to signify land adjoining 
the shore of tidewater above the ordinary flow of 
the tide TVithout giving heed to this ongmal sig- 
mflcation, the meaning of the term has been ex¬ 
tended,^® and it is now used with respect to nvers 
and streams which are navigable, as well as those 
which are not navigable,®^ and the ongmal meanmg 
I of the word has even been extended beyond nvers 
and streams,®® and is now employed with respect to 
the shore of the sea®® or other tidal water,®^ or the 
shore of a lake or other considerable body of water 
not having the character of a watercourse In this 
sense the word "npanan” is deflned as meaning re- 
latmg to the bank of a stream or other water, such 
as a nver, lake, or sea.®® However, such broad use 
of the term is techmcally inaccurate,®? and the prop- 


a Century D i 

Bars of lead oir iron may be 
broken or cut, but with respect to 
lead or Iron in that shape the legis¬ 
lature would hardly apply the term 
•rip —State v Stone, 80 NJLaw 
899, 800 

7 R.I—iKeenan v Cherry, 131 A. 

809, 811, 47 R.L 125 
.S. Alaska.—Sutter v Heckman, 1 
Alaska 188 192 

Cal—^Bathgate v Irvine 58 P 442, 
445, 126 CaL 135, 77 Am SR 158— 
LiOS Angeles County FloQd Control 
Diat V Abbot, 76 P 2d 18S, 191, 
24 Cal.App 2d 728 

^ Alaska.—Sutter v Heckman, 1 
Alaska 188, 192 

Tex.—Clementa v Watkins Land, 
etc., Co. 82 SW 665 668, 86 Tex. 
ClvApp 839 

Bank 

Ala.—Mobile Docks Co v Mobile, 40 
So 205 206, 146 Ala. 198 3 L.R.A, 
MS. 822, 0 AnnCas 1229 
Cal—Razzo v Vami, 22 P 848, 849. 
81 CaL 289 

la HJ—Gtough y Bell. 23 X JLaw 

441, 464. 

11« Cal—Bathgate v Ir\ine, 58 P 

442, 445, 126 CaL 135, 77 Am SR. 
158—Los Angeles County Flood 
Control Dlst v Abbot, 76 P 2d 
188, 191, 24 CaLAPP 2d 728 

18. Ala.—^Mobile Docks Co v Mo- 
bUe. 40 So 205 206, 146 Ala. 198 
9 Ann.Cas 1229 

Alaska.—Sutter v Heckman, 1 Alas¬ 
ka 188, 192 

'Ttlparlus** defined see post p 440 
note 88 

13. Ala.—Mobile Docks Co v Mo¬ 
bile, 40 So 205 206 146 Ala 198, 
3 L.RJL,NS., 822 

14. Ala—Mobile Docks Co ▼ Mo¬ 
bile, supra—Mobile Transp Co v 
Mobila 80 So 645. 646, 128 Ala 
885. 86 Am.SJEt. 143, 64 LJELA. 883 

. 18. Ont.—Rickey v Toronto, 80 Ont. 


L. 528, 524. 5 Ont.W.X 892, 19 Dorn • 
L R. 146 I 

16 Alaska—Sutter v Heckman, 1> 
Alaska ISS, 192. 

17 Ga—^Rome Ry A Light Co v 

Loeb, 80 SB 783, 787 141 Ga 

202 AnaCasmSC 1023 

54 C J p 843 note 28 

19. Ala—^Mobile Docks Co v Mo- 
bUe, 40 So 205 206. 207 146 Ala 
198, 9 AnnCaa 1229 

XJ—Gough \ Bell, 22 X JJaw 441, 
464 

19 Ala—^Mobile Docks Co v Mo¬ 
bile 40 So 205 206 207 146 Ala 
19S 9 AnaCas 1229 

XJ—Gough V Bell, 22 X JJIaw 441. 
464. 

20. Ala—^Mobile Docks Co v Mo- 
bila 40 So 203, 207, 146 Ala 198 
9 Ann Cas 1229 

Mass —Commonwealth v City of 
Roxbun, 9 Gray 451, 521 

aL rs—v S V Willow Rl^er 
Power Co, CLCl 65 8 Ct. 761, 765, 
766, 834 US 499, 89 LHd. 1101— 
Potomac Steamboat Co \ Upper 
Potomac Steamboat Co., DC., 8 S 
Ct 445, 451. 109 US 672. 27 L.Ed. 
1070—^Pike Rapids Power Co v 
Mlnneapolia St P & S S M. R. 
Co CCJLMina. 99 F2d 902, 908 

Ala—Mobile Docks Co v Mobile 40 
So 205 207, 146 Ala 198, 9 Ana 
Cas 1229 

Aria—^Maricopa County Municipal 
Water Conservation Dist Xo 1 v 
Southwest Cotton Co, 4 P2d 369, 
872 89 Aria 65 

Ark.—Anderson v Reames, 161 SW 
2d 957, 960 204 Ark. 216 

HL—Leitch V Sanitary Dlst of Chi¬ 
cago, 17 XEL2d 34. 86. 869 IlL 469 

NT—City of New York v Wilson & 
Go, 16 XB.2d 408, 415 278 XT 86 
—^In re Bast Ri\er Driva Borough 
of Manhattan, City of New York, 
289 NTS 483, 448, 159 Mlaa 741 

SD—^Parsons v. City of Sioux EPalls, 
272 XW 288 291, 65 SD 145. 
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82. Ala—^Mobile Docks Co v Mo¬ 
bile 40 So 205 20^ 146 Ala 198 
9 AnaCas 1229 

Mass —Commonwealth v City of 
Roxbury 9 Gray 451 521 
23. Ala—MobUe Docks Co v Mo¬ 
bile 40 So 305, 207. 146 Ala 198. 
9 AnaCas 1229 

Mass —Commonwealth v City of 
Roxbury, 9 Gray 451, 52L 
X T —City of Xew York v Wilson & 
Co 15 X.E.2d 408 414, 278 XT 
86—In rs Bast RI\er Drive, Bor¬ 
ough of Manhattan, City of Xew 
York, 289 XYS 488, 448, 159 Misc. 
74L 

Ala—MobUe Docks Co ▼ MobUa 40 
Sa 205 207, 146 Ala 198, 9 Ana 
Caa 1229 

84. XT —City of Xew York v Wil¬ 
son & Co, 15 XB 3d 403 415, 278 
XT 86—^In re Bast River Driva 
Borough of Manhattaa City of 
Xew York, 280 NTS 433, 448, 159 
Misa 74L 

85 Mich.—Soo Sand & Gravel Co 
V M. Suilivan Dredging Go., 244 
XW 188 140. 259 lUich. 489 
S.D—HUlebrand v EnaPP, 274 XW 
821, 823. 65 SD 414, 112 ALR. 
1104—Sayles v City of MItchelL 
245 XW 390, 891 60 &D 592 
Wia—Jansky v City of Two Rivera 
278 XW 527, 580, 227 Wis 22S 
aa Cal—Bathgate v Irvine 58 P 
443, 445, 126 Cal 135, 77 AxaSR 
158—^Loa Angeles County Flood 
Control Dist v Abbot 76 P2d 188. 
191, 24 CaLAPP 2d 728 

87. Black UG 
Siaoilasly ex pr e ssed 

*ln our foregoing discuasloa wa 
have referred to the plaintiff as a 
riparian owner This involves a 
slight inaccuracy in the use of terma 
in that a riparian owner is one whose 
land abuts upon a river If his land 
abut upon a lake, he is deemed to be 
a littoral owner The distinction is 
wholly immaterial for the purpose of 
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er term to be employed is 'Tittoral" when desenbmg 
the ng^his of upland owners along the seashore and 
tidelands, or to characterize lands bordering upon a 
lake or the sea, as stated in 54 C J S. p 634 notes 
54^ 55 

In order for land to be npanan there mnst be a 
stream flowing over it or along its borders 28 The 
land must be within the watershed of the stream,29 
or, as otherwise stated, it must be located on the 
watershed of that porticm of the stream which is in 
qiiestion,80 since land which is not within the water¬ 
shed of a nver is not npanan thereto 

Phfoses employing the word "npanan” are set out 
m the nota22 


EIPABIUS A Latm word denved from ^pa,” and 
meaning of or belonging to the bank of a nver >2 

BIPAEUM nSUS FUBLIOUS EST JtTBE GEN¬ 
TIUM, SICXJT IPSIUS FLUMINZS. See 54 C J. p 
844 note 40 

RIPE Fall grown, developed, flnished^t 

Ripe for judgment It has been said that it is 
not easy to give a universally apphcable definition 
of the term ‘Snpe for jadgment,”25 |)iit m general a 
case IS "npe for judgment” when, under the last 
entry, the case seems to have been brought to a final 
determination^ and evexything seema to have been 


this case The case law is the same 
whether the owcership be riparian or 
littoral, and such case law has been 
de\eloi^ lar^eli in riparian eases 
It is more comenlent to the discus¬ 
sion, therefore to ignore the distinc¬ 
tion and to treat both classes of 
cases as thoagh they were riparian. 
Such is the course conveniently 
adopted in the briefs and we follow 
it accordingly ••—Peck v Alfired Ol¬ 
sen Const. Co, 245 2CW 131, 187, 
216 Iowa 519. 89 A.L.R 1147 
MBdparlan’* and ^ttorsl** disthu 
gnlShed 

*^e have used the term, littoral, 
in recognition of the distinction be¬ 
tween one whose land abuts upon a| 
liver and one whose land abuts upon 
a lake The former is a riparian 
owner white the latter is a littoral 
owner **—^Darling \ Christensen, 109 
P2d 5S5 692, 166 Or 17 

a& Xeb—Drainage Diet. Ko 1 of 
Lincoln County v Suburban Irr 
Dlst., 297 NTV 645, 661, 189 Xeb 
333~In re Platte Valley Publio 
Power & Irrigation DisL, 271 N W 
564 866 132 Keb 292 
54 C J p 843 note 82 

29 Cal —Rancho Santa Margarita v 
VaU, 81 P 2d 538 547, 11 Cal.2d 601. 

SQL Va.—Gordonsvllle v zinn^ 106 
S E. 608. 613, 129 Va 542, 14 A.LJt. 
318 

SlmilSEly agpresced 
**At the threshold of discussion we 
are to determine what lands are 
riparian. Probably upon this 

point more than upon any other in 
the case there is a oontrarlety of 
views expressed by the courts and 
text-writera All appear to agree, 
however, that lands which do not in 
any way border upon the water of 
the stream are not riparian to it. 
The word *ripa.* from which the term 
used Is derived, means, literally, a 
river bank, and therefor^ in the 
broadest sense, all lands touching 
the stream are riparian, in the sense 
that they relate to the bank. But of 


necessity there must be some limita¬ 
tion. The extent back from the 
stream must be determined. Some 
ha\e thought that all lands belong¬ 
ing to one owner irrespective of the 
time and manner of their acQuisition, 
any part of which touches the 
stream, are riparian while 

others adhere to the doctrine that 
the holdings of an owner, before they 
can be said to be riparian to a 
stream, must be not only within the 
limits of the original survey or grant 
by the government, but must also 
be within the watershed of such 
stream, and actually touch its wa¬ 
ters With this last view, both upon 
principles and precedent, we are in¬ 
clined to agree In maxwg grants 
and surveys in the first place the 
state la presumed to have had in 
mind the valuable rights incident to 
the ownership of lands liring upon a 
stream, and to have conserved the 
best interests of the public by a 
proper limitation upon the extent of 
one purchaser's holding And in the 
very nature of the right of a riparian 
proprietor to use the water of a 
stream, he is limited by the water¬ 
shed of auch stream. His right Is 
to use in such nuanner as not to in¬ 
terfere with the right of another 
It would be manifestly unjust to per¬ 
mit the division of the water beyond 
the 'divide* to a point ffom which 
It could not be restored to the <dian- 
nel of the stream for the Hke use 
of the lower proprietors, it cannot, 
in any just sense, be said that lands 
not l3dng In the watershed of a 
stream, and whose surface casts 
their waters away ffom, rather 
into it, are entitled to be considered 
riparian to such stream. . 

Such lands do not relate to or form 
any part of the bank of sach stream, 
and cannot be held to share the ad¬ 
vantages of those lands which, ac¬ 
cording to the configuration of the 
country, turn their waters into the 
stream.**—Clements v Watkins Zjand 
Co.. 82 e W 665, 668. 36 Tex.CivJlpp 
339 


81. Cal —Anaheim Union Water Co 
V Fuller, 88 P 978, 979, 150 CaJL 
827, 11 LRJLNS, 1062 
SD—Sayles v City of Mitchell, 245 
NW 890, 391, 60 BJ> 592. 

88. B^MTiaa waters 

(1) Water below the highest line 
of the normal fiow of the river— 
Parker v £1 Paso Water Impr Dist 
No 1 297 SW 787, 748, 116 Tex. 631 
—54 C J p 843 note 35 

(2) Waters of the ordinary flow 
and underflow of the stream.—Motl 
V Boyd, 286 S W 458. 468. 116 Tex. 
82—64 CJ p 848 note 34. 

Other plirase s 

(1) "Ripcurlan property,** property 
having a water frontage.—Shepard*s 
Point Land Co v Atlantic Hotel, 44 
SEL 89, 46, 182 NXl 517, 61 L.RJL 
987 

(2) **Rlparian rights’* as to naviga¬ 
ble waters see Navigable Waters ii 
61—87, as to nonnavigable waters see 
the (Ua title Waters SS 5-14, also 
67 GJr p 682 note 99-p 698 note 71. 

8a Ala—Mobile Docks Co v Mo¬ 
bile. 40 So 205, 206, 146 Ala. 198, 
8 LJLA.,NS., 822, 9 AnaCas 1229 

84. Century H 

85, Masa—Home Finance Trust v 
Rantoul Garage Co, 14 NE.2d 163,. 
164, 800 Mass. 86—Kelly v Foley, 
188 NJS. 849, 860. 284 Moss 603— 
Cohen v Industrial Bank 4b Trust 
Co., 175 NR 78. 79, 274 Mass 498 
—Lynn Ges & MeeMc Co v Credi¬ 
tors Nat Clearing House, 180 N R 
111, 112, 287 Mass. 506—American 
Woodworking Machinery Co v 
FOrbush. 79 NJBL 770, 771, 198 
Mass. 455 

Duty of court to render judgment in 
case ripe for Judgment see Jndgw 
meats 5 101 

Entry of judgment nunc pro tune 
only in a case **ripe** for judgment 
at date to which judgment is to 
relate back see Judgments i 118. 
b,a. 
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RIPESIYER 


•ione which ought to be done before the entry of a 
dnal adjudication on the rights of the parties 

CRIPPLING In the process of flax mannfactnre 
separating the boll from the stems 

BIPBAP. A common name applied to broken stone 
used for beds, walls, and foundations in building 
and construction,^^ stone when laid into a kmd of 
shinglmg upon the slope of a dirt embankment at 
such points as it IS likely to be washed by water 
Also, a kind of wall The term is sometimes ap¬ 
plied to old spiling emerging from a body of water, 
as a nver 

BIPSAW A saw hating teeth of considerable rake 
and slight set, for use in npping boards etc , also 
a sawing machine using such a saw 

BISE. To move from a lower position to a higher 
The term has been hdd synonymous with *^ult*’ see 
ante p 327 note 8L 

BISEB. One who or that which rises The term 
has various speciflc meanings, as, to denote the ver¬ 
tical part of a step or stair, a pipe for conveying 
water, gas, steam, compressed air, or other fluid, 
extending generally m a vertical direction through 
a building, and usually provided with side outlets 
for branches to supply different floors.^^ 

BISK Chance of encountering hazard, or peni, or 
exposure to such a chance, danger, hazard, pcxil, 
degree of exposure to loss or mjuiy^s It h^ been 


said that a nsk is not perceivable or expectable if it 
IS so icdeflnite and uncertain that no reasonable man 
would take action against it The term has been 
held synoiymous with ^^penl’’ see 70 C J.S. p 452 
note 19 

The word “nsk’’ is defined in insurance law in 
Insurance § 49, and other references to the term are 
made m the tit^e irdex. War nsk insurance is dis¬ 
cussed m Army and Navy §§ 64r-104. Bisk mcident 
to employment from wh^ch an accident must ensue 
in order to be compensable under compensation 
acts see the CJS title Workmen’s Compensation 
Acts § 210, also 71 C J p 651 note 59-p 654 note 72. 

BIVAIk One who is m pursuit of the same object 
as another, one stnving to reach or obtam some¬ 
thing which another is attempting to obtam and 
which only one can possess, a competitor.^^ 

In English usage, a nver bank or shore, a stream 
or watercourse ** 

BIVEB The word “river” is derived from the 
Latin “nvus,’^* which, m turn, is derived from a 
Greek word signifying flow ’50 it is vanonsly 
defined as meaning a stream of water ,5l a stream 
flowing in a channel into another nver, mto the 
ocean, or mto a lake or sea,53 a natural stream of 
water flowing betwixt banks or walls m a bed of 
considerable depth and width, bemg so called wheth¬ 
er its current sets always one way, or flows and re¬ 
flows with the tide ,53 a considerable stream of wa¬ 
ter which has a current of its own, flowing from a 


88L Mass.—Home ^nance Trust v 
Rantoul Garage Co 14 NB.2d 153. 
154, 800 Mass 86—Kelly v Foley. 
188 NE. 849 850. 284 Mass 508— 
Cohen v Industrial Bank & Trust 
Go. 175 NE 78 79 274 Mass 498 
—Lynn Gas & Electric Co v Credi¬ 
tors* Nat. Clearing House, 180 NE. 
111. 112, 287 Mass. 505—American 
Woodworking Machinery Co v 
FOrbush. 79 NJBL 770. 771, 198 
Masa 455 

87. ns —^In re Eckstein Treas Dee. 
No 26.710 

88. TJS—U S V Greene. DCGa., 
146 F 801. 862 

**Grouted riprap" defined see the defi¬ 
nition Grout. 

88. VL—Wood ▼ Vermont Cent. R. 

Co., 24 Vt. 608. 810 
40. Vt—Wood V Vermont Cent R. 
Ca. supra. 

4L Mich.—^Thunder Bay Quarries 
Co V PoUard, 8 NW2d 316. 821. 
801 Mich. 888 

48. New Standard D. 

Further desoslbed 
A marJilne consisting of a cast iron 


table in the center of which, running 
in a ellt, is a small circular saw — 
Merritt v Victoria Lumber Co.. 85 
So 497. 498. Ill La. 159 
48. Webster New IntD 

44. New Standard D 
liightBiag arresters 

Commonly found in all power 
houses are small wires leading up to 
and through the roof called 'risers" 
or "lightning arresters.* —Woelflen v 
Lewiston-Clarkston Co.. 95 P 498. 
495. 49 Wash. 405 

45. Tex.—^United Benev Assoc, v 
Baker. Civ^App.. 141 S.W 541. 548 

54 CJr p 844 note 58 

(1) '‘Assumption of risk" generally 
see 7 CJS. p 187 notes 14-23, see 
also Master and Servant $§ 857-420 
Negligence § 174, the title indexes 
to Carriers and Landlord and Tenant 
and consult the Descriptive-Word 
Index. 

(2) "Risk oommeneing'* equivalent 
to "beginning the adventure" see 2 
CJS p 508 note 7 

(8) Other phrases employing the 
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term and as to which more recent 
adjudications have not been found 
see 54 CJ p 845 notes 67-6 

48. NH.—Martin v Hodson. 85 A.2d 
402. 404, 98 NH. 66. 

47. New Standard D 

48. Eng—See Hudson Tabor, 1 
QBD 225. 232 

58 CJ p 845 note 7 

48L Conn.—Chamberlain v Heming¬ 
way, 27 A. 239 240, 68 Conn. 1. 
88 Am.S R. 339, 22 LJLA 45 
54 C J p 846 note 9 

50L NH.—State v Gllmanton, 14 N 
H. 467 477, 478. 

5L NH.—State v Gllmanton, suprsL 

58. US —^The Garden City, DCNT.. 

26 F 766. 772. 

Conn.—Chamberlain v Hemingway. 

27 A. 239, 241, 68 Conn. 1, 38 Am. 
SR. 880, 22 L.RJL 45. 

53. NH.—Berlin Mills Co v WenV 
worth's Location, 60 NJBL 156. 
Wash.—Williams Fishing Co v Ssr 
vidge, 277 P 459, 460. 158 Wash. 
165 
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lu^er leTd, vhieh conshtutes its source, to its 
moutli, where it debonelies,^^ a large stream of wa¬ 
ter flowing throng a certam xiortion of the earth’s 
surface and dischaigizig itself into the sea, a lake, 
marsh, or another nver,^^ a stream larger than a 
brook a stream larger than a nvulet or brook 
a mnning stream of no specific dimensions, larger 
than a brook or nvulet, and pent on either side by 
walls or banks It is also defined as meaning a 
current of water,5® a body of water,*® a body of 
flowing water,*1 a body of flowing Tvater of no 
specific dimensions, larger than a brook or nvulet, 
less than a sea,*^ a considerable body of water flow¬ 
ing with a perceptible current m a certain defimte 
course or channel, and usually without cessation dur¬ 
ing the entire year,** a flood or flowing course,*^ 
water flowing m a channel between banks more or 
less defined ** 

A nver begins at its source, that is, where it comes 


to the surface,** and is a nver from the point where 
the water comes to the surface and begins to flow 
m a until it mixes with the sea, lake, or oth¬ 

er water *7 It consists of water, a bed, and banks,** 
and IS the stream in all its conditions and stages ** 

^^ver” has been compared with, or distinguished 
from, "g^t” or “strait” see 39 C J S p 418 note 72, 
lake,^* and ^^watercourse 

The determination of whether or not a river or 
stream is a boundary is discussed in Boundanes § 
27 c The right of a state to legislate with respect 
to the commercial use of a nver or other navigable 
stream entirely within its limits is considered m 
Commerce § ^ Matters pertaining to navigable 
nvers are set out in Navigable Waters §§ 1, 4^ 88 

Zi. D. As an abbreviation for '^tail liquor 
dealer” see 1 C J S p 276 note 5 


54. us—The Garden City, DCXT, 

36 P 766, 772 

54 C J p 846 note 14. 

56. US^The Garden City. DC.NT., 

26 F 766, 772 

Conn.—Chamberlain r Hemlnaway, 

27 A. 289, 241, 63 Conn. 1« 38 Ain.S 
R. 380, 22 IJ.1LA. 46 

(1) A large stream of water flow¬ 
ing in a channel—State t Gilman- 
ton. 14 NA 467, 478 

(2) A large stream of water flow¬ 
ing in a channel on land toward the 
ocean, a lake, or another rirer— 
Chamberlain v Hemingway, 27 A. 
289, 241. 68 Conn. 1. 38 Am.SR. 880. 
22 I^RJL 45—54 OJ p 846 note 22. 

(8) A large Inland stream of water 
flowing into the sea, a lake, or an¬ 
other river 

US—The Garden City, DC.NT., 26 
P 766, 772 

Conn.—Chamberlain v Hemingway, 

37 A. 389. 241, 68 Conn. 1. 88 Am. 
SR. 330. 22 Ii.RJL 45. 

56. US—The Garden City. DON’T, 

26 F 766, 772 

Conn.—Chamberlain v Hemingway, 

27 A. 289, 241. 68 Conn. 1. 

SSmUazly deflaed 

(1> A land corrent of water bigger 
than a brook.—Harlan & Hollings¬ 
worth Go. V Paaohall, 5 Del Ch. 485, 
463 

(2) A stream of no precise dimen¬ 
sions, but larger than a brook.—Com¬ 
monwealth T Gamer, 8 Gratt. 624, 
669, 44 Va. 624, 669 

57. US—The Garden City, D.OKT, 

26 P 766, 772 

Conn.—Chamberlain ▼ Hemingway, 

27 A. 239, 241, 68 Conn. 1 
BiviM of smaTlast desoxlptioa 

**A brook is the name given to 


rivera of the smallest description, 
and if the waters be increased by 
those of another brook, the name of 
brook is changed into that of rivu¬ 
let. ‘When several rivulets unite and 
80 produce a considerable volnme of 
running water, this watercourse 
takes the name of river "—McHardy 
V. Rllice, 87 U COB.. Ont., 580, 590 

68. Ind.—Shelby County v Caatet- 
ter, 88 KEl 988, 7 IndJLpp 809 
Wash.—Wllliains Pishing Co v 
Savldge. 277 P 459, 460, 152 Wash. 
165 

Similarly 

(1) A running stream, pent on each 
aide by walls or banks—State of 
Alaba m a v State of Georgia, 28 How, 
US, 505, 518, 16 Ii.Bd. 656 

(2) A running stream of water 
pent in on either aide by banka, 
shores, or walls 

HJ—State V Chemical Co, 107 A. 

164, 166, OOHJRq 425 
WVa.—State v Faudre, 46 SEL 269. 
270. 54 WVa. 122, 102 Am.SR. 927, 
68 UELA. 877 

59 NJa.—State v. GUmanton, 14 N 
H. 467, 478 

(1) A current.—State v GUmanton, 
supra. 

(2) A land current of water — 
State V GUmanton, supra. 

(8) An inland current of water 
formed by the confluence of brooks 
and amall streams.—McHardy v El- 
Uce, 87 UCQ.B., Ont., 580, 590 

eou NA—Berlin Mills Go v Went¬ 
worth’s Location, 60 KH. 156 
Ordinary s«ue 

NH.—BerUn MUls Co v. Went¬ 
worth’s Location, supra. I 
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6L Ind—Shelby County Board of 
Comrs V Caatetter. 88 NE. 986, 7 
IndA.pp 309 

Wash.—Williams Pishing Co t. 
Savldge^ 277 P 459, 460, 152 Wash. 
165 

68. US —State of Alabama v State 
of Georgia, 28 How 505, 618, 18 
KBd. 656 

68. Conn.—Chamberlain v Heming¬ 
way, 27 A. 239, 241, 68 Conn. 1, 88 
Am SR. 880, 22 LJLA. 45 
54 CJ p 846 note 18 
6A NH.—State v GUmanton, 14 
H. 467, 478 
54 C J p 846 note 17. 

65. KH—Berlin MUls Co. v Went¬ 
worth's Location, 60 NJBC. 156 

54 CJT p 846 note 28 

66. Conn.-^Uiamberlaln v Heming¬ 
way, 27 A. 239, 240, 68 Conn. 1, 88 
Ani.SR. 880, 22 LwRJL 45 

54 CJ p 847 note 89. 

67 Conn.—Chamberlain v Heming¬ 
way, supra. 

54 CJ p 849 note 40 

68. Ijs.—S tate v Richardson, 72 So. 
984, 987. 140 La. 829 

54 C J p 847 note 86 
The mala channel, alone, does not 
constitute the river—Schermerhom 
V Hudson River R. Co, 88 NT 108, 
104r-54 OJ p 847 note 87 

69. Va.—Commonwealth v Gamer, 
8 Gratt 624, 669. 44 Va. 624. 669 

64 CJ p 847 note 88 

79* La.—Amerada Petroleum Corpo¬ 
ration V State Mineral Board, 14 
Sa2d 61, 69, 208 La. 478 

71. Ind.—New Tork, etc., R. Co ▼. 
Speelman, 40 N.E. 641, 548, 12 Ind. 
App 872 

54 CJ p 846 note 18 [a]. 
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E iL L D—ROB AD A 


^ li. L. D As an abbreviation for ^^tail malt 
liquor dealer’^ see 1 C J S p 276 note 5 

BOAD. A term of general use,^^ usually applied 
to a public way for passage or traveli and in this 
sense treated m Bigbways § 1 e. 

By xnantune definition, and m what is said to be 
the commercial sense, a "road” is a place where 
ships may ride at anchor at some distance &x>m 
the shore,an oi>6n passage of the sea which, al¬ 
though it hes out at sea, yet m respect of the situa¬ 
tion of the land adjacent, and the depth and wide¬ 
ness of the |dace, is a safe place for the common 
xiding or anchoring^ of ships.^^ 

BOADBED. See Highwajrs § 1 and Railroads § 
1 a. ^^Roadbed” within meaning of nsk clause of 
accident policy see Insurance § 764. 

BOADSOUSE. See Innkeepers § L 

BOABMASTEB See Eighways § 1 c. 

TS. Ga.—Howard v State 49 SE.2d 
684. 686, 77 GaJlpp 712. 

nrases 

(1) * Road enslne * defined and dis- 
tinsuiehed from **yard ensine" see 
Railroads 8 1 L 

(8) Other phrases employlns the 
term and as to which more recent 
adjudications have not been found 
see 64 C J p 847 notes 51-63, p 847 
note 66-p 848 note 66 


BOADSHOW See Theaters and Shows % !• 

BOADSTEAD. By mantime definition, and m what 
IS said to be the commercial sense, a "roadstead” is 
a place where shiiis may nde at anchor at some 
distance from shore,a place where vessels usually 
anchor 

BOADWAT. See BQghways § 1 c, and Railroads 
§la. 

BOAM. To go from place to place without any 
certain purpose or direction, to rove, to wander 77 
^Ttoaming’^ has been contrasted with "idleness” see 
42 C J S. p 377 note 10 

BOAST or BOASTINO. As a mimng term see 
limes and Mmerals § 3 h. 

BOB Li the sense of steal see Robbery § 1; and 
as a mining term see limes and llmerals § 3 h. 

BOBADA. A Spanish word meaning "stolen.”78 

Va., 14 FCasJ^o 7,591, 2 Hushes 
17 28 

1 **Road' similarly defined see ante 
note 78 

76. US —^The TVllIard Sanlsbury, 
DC Hass 29 FCas.Xo 17,681. I 
Lowell 194, 196 

77- Webster New IntD 

7a PhUipplne.—U S v Basuio, 25 
Philippine 575. 576. 


7a us —^The J W Rverman, DC. 
Ta., 14 FCa&No 7,591. 2 Hughes 
17. 28 

54 CJ p 847 note 49 
^^Roadstead * similarly defined see 
post note 75 

74L US—The Cuzco, DC Wash., 225 
F 169 176—U S V Morel CCJPa. 
26 F Cas No 15.807, Bmnn. ColL Cas. 
878 

7a US—^The JT W Evennan, DC 
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ROBBERY 

This Title includes taking, with intent to steal, personal property in possession of another, from his 
person or m his presence, against his uill, b> force or b> putting him in fear, and attempts and assaults 
with mtent to commit such offenses, nature and elements of the crime of robbery and of degrees thereof; 
nature and extent of criminal responsibility therefor, and grounds of defense, and prosecution and pun- 
idiment of sudi acts as public offenses 

llatten not In this TiU«, tinated dsewhen hi this vrarlc, tee DcscxIpaTe-Woird IndsB 

Analysts 

L OFFENSES AND BESFONSIBILITT TEEBEFOE, §§ 1-32 

n. PBOSEOUnON and punishment, §§ 33-39 

A. Indictment or Information, §§ 33-44 

B. Etidence, §§ 45-47 
C Trial, §§ 48-50 

D Sentence and Punishb£ent, §§ 51-59 

m. ATTEMPTS AND ASSAULTS WITH INTENT TO BOB, §§ 60-76 
A. Offenses and BESPONSiBiury Therefor, §§ 60^7 
B Prosecution and Punishment, §§ 68-76 

17 BANK BOBBEBT, §§ 77-78 

Y. BOBBEBY WITH HOMICIDE, §§ 79-81 

YL BOBBEBY WITH BAFE, §§ 82-84 


Svh-Analysts 

L OFFENSES AND BESPONSIBILITY THEBEFOB—p 446 
§ 1 Definitions and distinctions—446 

Z Nature and elements of ofiFense m general—p 449 

3 Takmg or asportation m general—p 450 

4 Nature of property taken—p 451 

5 -C3ioses m action and documents evidencmg them—p 451 

6 Value of property taken^p 451 

7 Ownership of property taken— p 452 

8 -Contraband proper^—p 454 

9 Taking from person, presence, or possession of another—p 454 

10 Force or mtimidahon—p 455 

11 — Prior, contemporaneous, and subsequent force or intimidation general* 

ly—p 457 

12 — Previous force without accompanymg purpose to rob—p 457 

13 — Subsequent force to aid escape—p 457 

14 — Subsequent force to prevent recapture of property—p 458 

15 -What constitutes force m general—^p 458 

16 -What constitutes mtimidation m general—p 459 

See also descriptive word index in the back of this Volume 
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L OFFENSES AND EESFONSIBILITY TEEBEFOE-Conimned 

§ 17 -Snatching—p 460 

18. — Artifice and trickery m general —p 461 

19 — Pocket picking—p 461 

20 -Forced sale, gift, etc —p 461 

21 Taking against ill of owner or person m possessionr—p 462 

22 Intent—p 462 

23 Motive—p 464 

24 Degrees and grades of offense—p 464 

25 -First degree—p 464 

26 -Second degree—p 466 

27 -Third degree—p 466 

28 -Qassification without division into degrees—p466 

29 — Value of property as affecting degree or grade—p 468 

30 -Return of property as affecting d^^ee or grade—^p 469 

31 Defenses—p 469 

32 Persons liable—p 469 

XL FEOSEOUnON AND PUNISHMENT—p 471 
A. InDICTBCENT os iNFOmHATIOX—^p 471 
§ 33 In general—p 471 

34 Language of statute and statutory forms—472 

35 Taking and asportation—^p473 

36 Description of property—p 473 

37 Value of property—p 474 

38 Owmership and possession of property—p 47S 

39 Taking from person, presence, or possession of another—p 476 

40 Force or intunidation—p 477 

41 Want of consent—p 478 

42 Intent-^ 479 

i43 Grade, degree, or classification of offense—^p 479 
44 Issues, proof, and variance—481 

B Evidencb— p 486 

§ 45 Burdenof proof and presumptions—p 486 

46 Admissibility—p 487 

47 Weight and suffiaency—p494 

C Tmal— p 509 

§ 48 Questions for jury—p 509 

49 Instructions—p 512 

50 Vcrdict-p517 

D. Sentence and Punishment— p 519 
§ 51 In general—p 519 

52 Circumstances affecting punishment—p 520 

53 -Committed by two or more—p 520 

54 -Use of dangerous or deadly weapon—p 520 

55 -Highway robbery—p 522 

56 — Snatching—p 522 

57 -Value of property taken—522 

58 _Other particular circumstances of aggravation or mitigation—p 522 

59 Excessive ptmishment—p 523 

See also descriptive wcttd index in the bade of this Volume 
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§ 1 BOBBERY 

HL ATTEMPTS AMD ASSAULTS UnTH INTENT TO BOB—p 524 
A. Offekses Ain> Rbsfoitsibilitt Thekefok —p 524 


§ 60 

Definitions and distinctions—524 

61 

Elements of offense and defenses—p 524 

62 

-Overtact—^p525 

63 

-Intent—p 525 

64 

-Assault—p 525 

65 

-Force or intumdation—525 

66 

-Ownership—526 

67 

Persons liable—p 526 

PkosECunoN ANT) Punishment^ 526 

§ 68 

Indictment or mformation—526 

69 

-Issues, proof, and variance—527 

70 

Burden of proof and presumptions —p 527 

71 

Admissibility of evidence—p 528 

72 

Weight and sufficiency of evidence—p 528 

73 

Questions of law and fact—p 530 

74 

Instructions—p 530 

75 

Verdict—p 530 

76 

Sentence and punishment—p 531 


17 BANK EOBBEET—p 531 

§ 77 Offense and responsibility therefor—p 531 
78 Prosecution and punishment—p 532 


V. EOBBEET \nTH HOMIOIDE—p 535 

§ 79 Nature and elements of crime—p535 

80 Persons liable—p 535 

81 Prosecution and pumsfament—p 535 

7L EOBBEET DriTE EAPE—p 535 

§ 82 Nature and elements of crime—p535 

83 Persons liable—p 536 

84 Prosecution and punishment—p 536 

See also descriptlTe word index in the back of this Voliime 


L OFFENSES AND EESPONSIBILITT THEEEFOE 


§ 1. Definitions and Distmctions 

In gnneralf robbery Is the fblonlous taking of goods 
or money from the person or presence of another by 
means of force or Intimidation It may Include an as¬ 
sault and battery, but has been distinguished from coer¬ 
cion, extortion by force or fear, and forcible trespass to 
personalty. 


At common law, and as ordmanly defined, in 
words or substance, 'Jobbery** is the felonious tak¬ 
ing of goods or money from the person or pres¬ 
ence of another means of force or intumdation ^ 
Statutory defimtions are frequently a substantial co- 


1. us—Norrla ▼ U CCJLTex., 
152 F2d 808 809. certiorari denied 
66 set. 1118 S28 US 860. 90 I,.Bd. 
1623 

Ala.—Parsons ▼ States 38 So 2d 209, 
219. 251 Ala. 467—TuneUU v State. 
84 So 2d 857. 859. 83 Ala.App 450. 
oertiorarl denied 34 So 2d 869. 250 
Ala. 421—CarroU ▼. StatOb 189 Sa 


219, 221, 28 AUuApp 516—Hkrdls 
V State. 189 So 216. 217. 28 Ala. 
App 524, followed In Deese ▼ State, 
189 Sa 218. 28 AlaJlpp 526 
CaL—People v Crowl, 82 P2d 607. 
512. 28 CalAppSd 299—People v 
O’Neal. 88 P 2d 480. 434. 2 CaLApp 
2d 651. 


DeL—State ▼ Campbell. 22 A.2d 890, 
891. 2 Terry 842 

Fla.—'WUllams ▼ Mayo, 172 So 86, 
87. 126 Fla. 87 1 Oorpos Jtaim cit¬ 
ed la. Richards y MAyo, 146 So 94. 
95. 108 Fla. 808 

Ga.—Nelson t States 46 SE.2d 488, 
494, 208 Ga. 880 

HL—Peopls T. Flaherty, 71 N.FL2d 
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BOBBERY 


§ 1 


dification of the common-law definitions^ have 
been so declared by the courts,* farther, it will 
not be presumed, in the absence of language to the 
contrary, that the legislature mtended to change 
the nature of the crime as understood at common 
law^ Under some statutes, however, the offense 
of robbery as it was known at common law has 
been expanded,* and the validity of such statutes 
has been upheld.* In its general, as distmguished 
from Its techmcal, sense, “robbery” means to de¬ 
prive of, or withhold from, unjustly or injuriously,^ 
to defraud.* 

A robbeiy may mdude an assault* or assault and 
battery ,1* and robbery has been said to be a com¬ 
bination of the cnmes of assault and larceny 
Robbery has been distinguished from coercion^* 


and the distmcbon bet\ieen robbeiy and extortion 
by force or fear as defined by some statutes lies 
m that m robbery the taking is against the will 
by means of force or violence, fear, etc., while ex¬ 
tortion is the obtaimng with consent by similar 
means ^* Forcible trespass to personalty differs 
from robbery m that it lacks an ammus furandi.^^ 
The offense of concussion m the avil law has 
been distmguished from robbeiy m that robbery Wr 
vdves the taking of the thing by force, while in 
concussion it is obtained by threatened violence.** 

Statutes prescribing a punidiment for robbery 
without defimng the crime do not change the ccnn- 
mon-law defimtion,** nor are statutes prescnbmgr 
a form of indictment for robbery to be construed 
as defimtions of the offense.** An existing statute 


779 782» 896 IlL 804, eertiorarl de¬ 
nied, Flaherty v People of State 
of ni, 67 set. 1745. 831 US 856. 
91 USd. 1863, rehearlna denied 68 
set 86. 382 US 787, 93 IjJEd. 870 
rehearing denied 68 SCt 148, 882 
US 819, 92 LkSd. 896, rehearina de¬ 
nied 68 sot 209, 882 US 889, 92 
h Bd. 412, rehearina denied 68 S Ct 
842. 882 US 849. 92 419 re- 

hearina denied 68 S Ct 454. 888 U 
S 884. 92 L.Bd. 1118—People v 
Daniels, 188 NB. 886. 889. 854 HI. 
600—People V Btavennan. 178 N 
B. 55. 57. 840 IlL 525 
La.—State v Cooper, 8 So 2d 118, 119, 
197 La. 1040 

NH.—State ▼ lacavone, 155 A. 701, 
702, 86 NJa. 207 

K J —State V Compo, 158 A. 541, 108 
N'T Law 499, 85 A.LJL 866 
NC—State V Sipes, 65 SB 2d 127, 
128, 288 NC. 688-^tate v Luns¬ 
ford. 49 SBL2d 410, 412 239 KC 
229—State v Bell, 46 SR2d 884 
837, 228 NC 659 

Ohio —State V Roaers, 27 NJS 2d 791, 
798, 64 Ohio App 89 
Pa.—Commonwealth v Darcy, 66 A.2d 
668, 678. 862 Pa. 259, certiorari de¬ 
nied 70 set 96, 888 US 862, 94 
L.Bd. 528 

R.L—State v BoswelL 56 A.2d 196. 
199 73 R.L 858—State v Domaziski, 
190 A. 854, 866, 57 R.L 500 
Tex.—Doaaett v State, 98 SW2d 
899, 402, 130 Tex.Cr 208 
Va.—Jones ▼ Commonweedth, 1 SB 
2d 800, 801, 172 Va. 615—Falden v 
Commonwealth, 189 SJBL 829, 880. 
167 Va. 549 

WVa.—State v Alvis 180 SB 257. 
116 WVa. 826—State v Fulks, 173 
SB. 888, 889, 144 WVa. 785—State 
▼ Worthinaton, 156 SB. 818, 815 
109 WVa. 449 
64 a J p 1007 note 2. 

^^edmioal meanlsa 
At common law the term ‘'robbery*' 
or "to rob’* had but a sinale meanina 
and when used in criminal proceed- 
inas or in conneotiQn with leael mat¬ 


ters such words have a technical 
meanina and, unless otherwise deflned 
by statute, include within themselves 
all the elements of common-law 
crime of robbery—State v Doman- 
ski. 190 A. 854, 57 B.L 500 

2. US—Norris v U S, CCJLTex., 
152 F2d 808 cerUorari denied 66 
set. 1118, 828 US. 850 90 L.Bd. 
1628 

ni—People V Ohle, 96 XB.2d 476, 
478, 408 ni 238—People v Gurdak, 
192 NBL 554. 556, 857 HL 516 
Masa—CJommonwealth v Novieki, 87 
KJB2.2d % 824 Mass. 46L 
54 CJ p 1007 note 4 
Dearees of robbery see infra if 24- 
80 

Sinale statute d^laSna ‘^bbexy*’ 
The statute deflnina 'robbers^** as a 
wronaful taklna of personal proper¬ 
ty in the possession of another, from 
his person or immediate presence and 
aaainst his will, by means of force 
or fear, is the only statute deflnina 
robbery—Woods v State, 99 P 2d 189, 
68 OkLCr 406 

3. US—Crabb ▼ Zerbst, CLC.A.Ga., 
99 F2d 563 

DeL—State v Campbell, 22 A.2d 890, 
2 Terry 342 

Ga.—Nelson v State, 46 8.B2d 488, 
208 Ga. 880 

Mass—Commonwealth v NovickI, 87 
NB.2d 1 824 Mass. 46L 
54 CJ p 1008 note 5 
One osime 

There is but one crime of robbery 
as deflned by statute.—State v Rob¬ 
bins. 127 P 2d 1042, 103 Utah 119 

4b Fla.—Williams v Mayo^ 172 So 
86, 126 Fla. 87L 

5. DC—Neufield v U S.. 118 F2d 
875 78 App DC 174, certiorari de¬ 
nied Ruben v U S., 62 SCt. 580 
815 US. 798, 86 LF^d. 1199 

8L DC-Pope V HuflC, 141 F2d 727 
79 USJlppDC 18—Neufleld v U 
S., 118 F2d 875 78 AppJOC 174 
certiorari denied Ruben v U S* 
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62 set. 580, 815 US 798, 86 LJSd. 
1199 

7 Ga.—Reeder ▼ State, 86 SFL2d 
481, 482, 69 GaJ^p 705 
a. Ga.—Reeder v State, supra. 

9 Fla.—Corpus onxls quoted ha 
WiUiams v Aiayo, 172 So 86, 87. 
126 Fla. 871 

Pa.—Commonwealth v Anasustov, 82 
Pa.Super 166 158 

lOu Fla.—Corpus juris quoted ha 
Williams v Mayo, 172 So 86, 87, 
126 Fla. 87L 

Pa.—Commonwealth ▼ Anasustov 82 
Pa.Snper 156,158 
54 CJ P 1011 note 78 
IL CaL—People v Wallace, 97 P2d 
256, 86 Cal App 2d 1—People v Mel- 
endres, 77 P2d 870, 25 CaLApp 2d 
490—People v Raucho^ 47 P 3d 
1108 8 CaLApp 2d 655 
Nev—State v FouQuette, 221 P2d 
404, certiorari denied 71 SCt 799, 
841 U S 982, 95 L.Bd. 186L 
IS. PhUippine-U S v AbrlUe, 86 
PhiUppine 807 
54 C J p 1009 note 4L 

13. CaL—People ▼. Peck, 185 P 88L 
48 CaLApp 688. 

25 C J p 234 note 10—62 CLJ p 933 
note 88 

14. NC—State v Sowls, 61 NC 15L 
54 CJ P 1010 note 46. 

15. BUck LJ:> 

16 Va.—Haushey v Smyth. 46 SB;. 
2d 419, 187 Va. 321, certiorari de¬ 
nied 68 SCL 1509, 884 US 858, 92 
L.Ed. 1775—Jones v Common¬ 
wealth. 1 SB 3d 800 172 Va. 615— 
Fleming v Commonwealth, 196 SL 
B. 696 170 Va. 636—^Falden v Com¬ 
monwealth, 189 S.B. 826, 167 Va. 
543—^Maxwell v Commonwealth. 
188 S.R 452 165 Va. 860—lAyres v. 
Commonwealth, 161 SJS. 888, 157 
Va. 897 

54 CJ p 1008 notes 7, 8. 

17 Mass —Commonwealth v Wei¬ 
ner. 152 NR 859 255 Mass. 506 

54 CJ p 1008 note 9. 



§1 


ROBBERY 


77 C J S 


defining "robbery" is not repealed by tlie enactment 
of statutes classifying robbery without division into 
degrees^s or by the enactment of a statute creating 
the new offense of tram robbery.^® 

Automobile banditry As defined by some stat¬ 
utes, automobile banditry consists in the use of, or 
attempt or intent to use, an automobile, aeroplane, 
or other self-propelling vehicle to facilitate escape 
from the scene of a robbery or other felony 

Bandolertsmo or brigandage Bandolensmo m 
Spanish law is brigandage,^^ which has been the 
object of proscriptive legislation in Spam from the 
earliest times In the Philippines this has been 
made a special statutory offense.®® It is distinct 
from robo, even though accompanied by homici- 
dio,®^ and was intended to meet abnormal condi¬ 
tions foUouirg the Philippine msurrection.®® 

Brigand A lawless fellow who hves by plunder, 
one of a gang living m mountam retreats, a high¬ 
wayman, a freebooter®® 

Conjoint robbery "Gmjomt robbery” is a term 
which has been used, under statutes prescribing 
punishment therefor, as descnbix^ robbery com¬ 
mitted b> two or more persons.®^ 

HtgJtTkjayman One who robs passengers on the 
public highway,®® a highway robber,®® a robber 
who plunders on public roads,®® one who prac¬ 


tices, commits, or attempts to commit highway 
robbery,®^ one who robs in pubhc places, or lurks 
for the purpose of robbery,®® one who robs on the 
public road,®® a robber on the highway,®^ one who 
robs passengers on pubhc roads or places ®® 

Highway robber The same as highwrayman ®® 

Highway robbery is robbery committed on or 
near the highway®^ or other public place,®® a rob¬ 
bery committed on persons using or traveling a 
public highway®® Highway robbery is not a dis- 
tmct cnme, being a form of robbery^® It is a 
common-law offense.^^ A robbery comimtted on a 
railroad track^® or wharfs® is not committed in 
a highway withm the meaning of statutes defining 
'highway robbery” Robbery comimtted m plain 
view of,^^ and wnthin a reasonable distance from,^® 
a highway is highway robbery The fact that nei¬ 
ther accused nor prosecutor knew of the road 
constitutes no defense.^® 

Holdup An assaiilt for the purpose of robbery, 
onginally on traveling parties m the western Unit¬ 
ed States,®* to stop for the purpose of robbing®® 
The term onginated m American slang®® While 
the term 'lioldup” is sometimes used to refer to the 
robbery,®! and it has been said that "holdup” has 
acquired the general meamng of to rob m general,®® 
stncUy speakmg it sigmfies the assault rather than 


Okl —Wells V states 245 P 1007. 
34 Okl Or 179 
54 G-J P 1008 nets 18 
la. Arlz.—Smith ▼ Territory, 78 P. 

1035. 4 Ariz. 95 
54 C J p lOOS note 11. 

Train robbery see Railroads 9 1006 
M, Ind.—Chlzum ▼ State. 180 NE. 
6”4 208 Ind. 450—^Slahoney v Stat^ 
180 XJEl 580, 581 203 Ind. 421. 

54 aJ p 1008 note 14. 
ai. SSscrlche Dlccionarlo. 

SSL Escriche Diedonario 
SSL Philippine.—U. S v Maanoii 2 
PhiUpplne 718, 722 
6 CJ P1176 note 86 

PhiUpplne—U S ▼ De los San¬ 
tos. 7 Philippine 580 
6CLJ pll76note87 
as. PhiUpplne.—U & v. Ibafies, 19 
PhUippine 463 
6 C.J p 1176 note 88. 
as. PhiUpplne .—U S. v XbafieiL su¬ 
pra. 

e CUT P U7f note 87—9 GU p 500 
note 17 

ST. Okl—Patterson r State, 147 P. 
2d 179. 184. 78 (»d Or 244—Woods 
T Stats. 99 P2d 189, 68 OkLCc. 
406. 

640LJ p 1008 note 16. 


ddent & Indemnity Go.. 247 P 507, 
810. 77 CaLApp 641. 

aSi CaL—Anderson ▼ Hartford Ao- 
cldent ft Indemnity Co. supra. 

SO Cal—Anderson ▼ Hartford Ac¬ 
cident ft Indemnity Co, supra. 

SI. CaL—Anderson ▼ Hartford Ac¬ 
cident ft Indemnity Co, supra. 

sa^ Cal—Anderson ▼ Hartford Ac¬ 
cident ft Indemnity Co, supra. 

S3. CaL—Anderson ▼ Hartford Ac¬ 
cident ft Indemnity Co., supra. 

34. Cal.—Anderson t Hartford Ac¬ 
cident & Indemnity Co., supra. 

35b CaL—Anderson ▼ Hartford A^ 
cident ft Indemnity Co., supra. 

83. CaL—Anderson v Hartford Ac¬ 
cident ft Indemnity Co., supra. 

87. Cal—Anderson ▼ Hartford Ac- 
ddent ft Indemnity Co., supra. 

Minn.—Duluth St Ry Co. v Fidelity 
ft Deposit Co of Md.. 161 N W 595. 
596. 186 Minn. 299, rJEUL1917D 
684 

54 CJ p 1009 note 18. 

88 . Minn.—Duluth St Ry Co. t F1- 
deUty ft Deposit Co of Md.. supra. 

9B. Mo.—Beem ▼ H. D Lee Mer¬ 
cantile Co.. 85 SW 2d 441, 446, 337 
MOb 114,100 A.L.R. 1044. 

40 . Mlnii.—Duluth St Ry Co. v FI¬ 
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delity ft Deposit Co of Md.. 161 N 
W 595, 596, 136 Minn. 809, UEtA. 
1917D 684. 

41. NC—State ▼ Sawyer, 89 aE.2d 
84, 224 HC 61. 

4a. KC—State ▼ Johnson, 61 NC 
140 

48. NC—State v Cowan. 29 HC 
239 

44* HC—State v Nlcdiolson. 32 SB. 
813, 124 HC 820 

48. N G.—4State v Nicholson, supra. 

64 CJ p 1009 note 22. 

46. N C.—State v Nicholson, supra. 

417 Minn.—Duluth St Ry Co. ▼ Fi¬ 
delity ft Deposit Co of Md., 161 N 
W 596, 596, 136 Minn. 299, LbRJL 
1917D 684. 

4a Minn.—Duluth St Ry Co T Fl- 
deUty ft Deposit Co of Md., supra. 

4a Minn.—Duluth St Ry Co. v Fi¬ 
delity & Deposit Co of Md., supra. 

89 CJ p 760 note 36 

611 Minn.—Duluth 6t Ry Co. ▼ Fi¬ 
delity ft Deposit Ca of Md.. supra. 

8L Ala.—Binns ▼ State, 151 Sn. 614, 
616 , 35 AlaApp 590 

6a ICnn.—Duluth St Ry Co ▼ Fi¬ 
delity ft Deposit Co of Md, 161 K 
W 595, 596. 136 Minn. 299, URJL. 
19I7D 684. 


GsLr—Andsrson ▼. BhrtfcciA Ao- 
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tne robbery 58 xhe term arose from the accom¬ 
panying demand to hold up nands 54 The element - 
of place or environment is gone from it,53 and 
robbery by holdup is used to signify any form of 
robbery by the use of force 5« Robbery by holdup 
IS not to be classified as a speaalized form of rob¬ 
ber} to be ascertained by measunng the amount of 
force or violence used.®^ 

Plain robbery A term having no technical 
meaning,®® but sometimes used to distinguish rob¬ 
bery without aggra\ation from the a^^;ra\ated 
classification of the offense ®® 

Rapina As the term is used m the civil law, 
•^rapina" is the vio-ent taking from the person of 
another of money or goods for the sake of gam 

Retf is a term of old Scotch law meaning rob¬ 
bery 51 

Rob, robbed The word "rob” or ^'robbed” has a 
well defined legal meaning,®® which embraces a 
taking from the person of another 5® Broadly 
speaking, to rob is to steal54 or thieve®® More 
particularly, it means to take personal property in 
Ifhe possession of another from his person or his 
presence felomously and against his will by violence 
or by puttmg him in fear ®® 

Rohoj robo en cuadnUa While the offense of 
"robo” under the Philippine penal code, consisting 
of the taking, with intent to gam, any personal 
proper^ by the use of violence or intimidation , 
against any person or force upon any thing, is 
often called “robbeiy,” it mcludes sundry crimes 
which would be classified as distinct offenses at 
common law ®7 


Robo en cuadr*!la, o- robber} en cuadnl a, under 
statutes making a classification of robbery subject 
to increased penalt}, is sno *n vhere roboer} *s 
committed b} more than tnree persons armed 
and act ng in concert®® It is me uded in the 
term "oandoiensmo” where cefendar^s formed or 
were a part of a band of trgands®® It is not 
shoi?*n, howe\er, where the roboers numbered three 
or less“® or where, although more than three 
in numoer, only three or less were armecL“i 

"Robbery en cuadnlla > despob’ado” is a Span¬ 
ish term applied to roober} committed b} a band 
of more than three persons in a deserted placed® 

Roll, roller To "roll,” in police circles, is com¬ 
monly understood as meaning to rob ,7® and a roller 
IS one who canmits robbery by "roUmg^’ the vic- 
tim.^^ 

SUck up A term originating among the bush 
rangers of Australia.^® It arose from detention 
accompamed by the appropriate "sbekmg” of a 
gun ~® The term has come to ha^ e a broader col¬ 
loquial meaning and now means to rob in gen¬ 
eral 

§ 2. Nature and Elements of Offense m Gen¬ 
eral 

Robbery it a fblony and constitutes an offense against 
person and property In general, the elements thereof 
are a talcing, the use of actual or constructive force, 
absence of consent on the part of the victim, and animus 
furandl on the part of the offender 

Robbery is a felony both at common law and un¬ 
der the statutes,^® and constitutes an offense against 
both person and property 7® It has been charac- 


58. Minn.—Daluth St, Ry Co v Fi¬ 
delity & Deposit Co of Md., supra. 

64. Minn.—^Duluth St Ry Co v Fi¬ 
delity & Deposit Co of Md., supra. 

55. Minn.—^Duluth SL Ry Co v Fi¬ 
delity & Deposit Co of Md., supra. 

56. Minn.—^Duluth St Ry Co v Fi¬ 
delity & Deposit Co of Md., supra. 

57 Minn.—^Duluth St Ry Co v Fi¬ 
delity & Deposit Co of Md, supra. 

5a Rl.—People v Slumbers; 145 N 
SL 627, 314 IIL 667 

59 HL—People V Blumberg; supra. 

6 a Cyclopedic IjJD 

61. 2 Burrill LuD (2d ed.) pt. 898 

64 G.J p 1009 note 27 

6 a CaL—People v Slohr, 86 P2d 
862, 30 C!al.App 2d 575—People v 
Fallal, 278 P 449. 450. 99 GaLApp 
297 

Ind.—Faulkner v State, 141 KJBL 514, 
198 Ind. 568 

6 a Ihd.—S^aulkner v State, supra. 

77C J8—29 


^ 64i Miss.—Baygents v Stats, 122 So. 
187, 164 Miss 86 

6 a Tex—^Holland v State, 10 SW 
2d 561,110 TexCr 884. 

66 CaL—People v Flohr 86 P2d 
862. 864, 80 Cal A.pp 2d 576—People 
V Fallal, 278 P 449. 450, 99 CaL 
App 297 

67 Philippine—S v Flores, 19 
Philippine 178, 185 

54 C J p 1000 notes 28, 81. 

ea Philippine— TJ S v PaUUo^ 4 
Philippine 198 

54 C J p 1009 note 38—20 OJ p 1249 
note 81 

69 PhlUppine.—XI a v. De la Crus, 
4 Philippine 480, 481. 

7a Philippine.—XT a v De los San¬ 
tos, 5 Philippine 565 

71. l^llippine.—U S v Celestlno. 14 
Philippine 84 

54 G.J P 1009 note 85 

7a Philippine—XT S v De los San¬ 
tos, 6 Philippine 565 
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7a Tex —'Lxmg v State, 141 SW2d 
849, 850, 189 TexCr 536 
Wis.—Lasecki v SUte. 208 27 TV 868, 
869, 190 Wls. 274 

74. Colo—Trujillo ▼ People, 146 P 
2d 896, 897, 112 Colo 91 
75 Minn.—Duluth St Ry Co. v Fi¬ 
delity & Deposit Co of Md, 161 M 
W 505. 596, 135 Minn. 299. UEtA. 
1917D 684 

7a Minn.—Duluth St Ry Oo v Fi¬ 
delity & Deposit Co of Md., supra. 
77 Minn.—Duluth St Ry Co v Fi¬ 
delity & Deposit Co of Md., supra. 
7a S*la.—Eailingsworth v State, 105 
So 884, 90 Fla 299 
54 CJ p 1010 note 58 
79 Ala.—Smelcher v State, 88 So 2d 
880. 88 A'a-App 826—Carroll v 
State, 189 So 219, 28 Ala.App 516 
—Hardis y State, 189 So 216, 28 
Ala.App 524, followed In Deese v 
State. 189 So 218, 28 AlaJLpp 526 
54 CLJ P 1010 note 60 
Pnzpose of statute concerning rob- 
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tcnzed as a grave,*® serious,aggravated,** in¬ 
famous,** and heinous** cnme. 

General^ speaking, the elements of robbery are 
the taking of personal propertj or mone\ from the 
person or presence of another, the use of actual or 
constructi\e force, the absence of consent on the 
part of the one from whom tne pro>ert>- is taken, 
aid the existence of an mas furai’Gi or intert to 
steal on the part of the onender,** and in defin¬ 
ing and discussing tne crime of robbeiy the fore¬ 
going elerie”ts, in vhoie or in part, otten ha\e 
been s+ated by the courts** Neither deliberation 
nor premeditation is an element of the cnme of rob¬ 
ber}',*" nor IS an express demand for the property 
an essential element of the offense.** Robbery is 
not confined to any fixed locus, but is frequently 
spread over a considerable distance and \azying 
penods of time ** 

Bandolensmo Conspiracy is an essential element 
of the cnme of bandolensmo *® It may, however. 


be inferred from the fact that three or more united 
in committing the prohibited acts repeatedly The 
o^ender must be an actual member** or abettor** 
of an armed band** whose purpose is the commis¬ 
sion of acts enumerated m the statute ** 

§ 3 Taking or Asportation in General 

In order to constitute robbery, It Is necessary that 
there be a taking or asportation of the property, al- 
though it Is not essential that the property be actually 
ca^'r ed out of the physical presence of the lawful pos¬ 
sessor 

In order to constitute robbery there must be a 
taking or asportation*® In other words, it must 
appear that the property was taken from the pos¬ 
session of the victim mto that of the robber *7 
How ever, the crime is consummated when the rob¬ 
ber acquires possession of the property,** even if 
for a short time,** and it is not necessary that the 
property be taken mto the hands of the robber,^ 
or that he should have actually earned the property 


bery Is to protect person robbed rath¬ 
er than security of property taken. 

—Barfield \ State, 129 SW2d 310. 

137 Tex.Cr 256 123 A.L.R. 1093 

80. WVa.—^PYanklin v Brown, 31*15 
R 405, 78 WVa. 727. Ii.RA.1915C 
557 

81. Neb—Buckley V State, 112 NW 
283, 79 Neb 8$ 

88. Neb—^Buckley v Stat^ supra. 

83. 1>C—IT S. V Rvans, 28 App D GL 
264 

84. Mo—^tate v Williams, 292 S W 
19 

85. Fla.—Cknpui JUzis owoted in 
Williams v Mayo, 172 So 86, 87, 
126 Fla. 871. 

54 OJ p 1011 note 78 

88. Ala.—^Thompson v State, 184 So 
679 24 Ala.App 800 

Golo—Campbell v People, 282 P2d 
738 

DeL—State v Norris, Oen Sesa, 78 A. 
2d 790 

Fla.—Corpus JUris gpotad in Wil¬ 
liams V Mayo, 172 So 86. 87. 126 
Fla. 871. 

Miefa.—Saks v St. Paul Mercury In- 
dem. Co, 14 NW 2d 547, 808 Mich. 
719 

Tex.—^Dlaz v State, 182 SW2d 805, 
147 Tex.Cr 560—^Bailey v State, 
139 SW2d 599, 139 Tex.Cr 260 

Va.—Fleming v Commonwealth, 196 
SwR 696, 170 Va. 636—Falden v 
Commonwealth, 189 SJBL 329, 167 
Va. 549—^Falden v Commonwealth, 
189 S R 326. 167 Va. 542 

Wash.—Cartier Druff Co v Mary¬ 
land Casualty Co of Baltimore, 
Md., 42 P2d 87, 181 Wash. 146. 

54 a J p 1011 note 73. 


Xmplosrer and employee relattoaship 
In prosecution for armed robbery 
in connection with a strike, whether 
an employer and employee relation¬ 
ship existed was ImmateriaL—State 
V Smith, 20 SR2d 360, 221 NO 400 

87 Cal—People v Thomas, 113 P 
2d 706, 45 CalJlpp 2d 128 

sa Ky—Howard v Commonwealth, 
233 SW2d 282, 313 Hy 667 

88 Cal—People v Kristy. 50 P2d 
798, 4 Cal 2d 504, certiorari denied 
Kristy V State of California, 56 
set 598, 297 US 712, 80 LEd 
998 

Ne^ —State v Fouquette, 221 P 2d 
404 certiorari denied 71 SCt 799, 
341 U S. 982 95 REd. 186L 
9a Philippine —U S v Esplrldlon, 
3 Philippine 435—^U S v Decusin, 
2 Philippine 536 

Bandolerlsmo defined see supra 9 

1 . 

91. Philippine—S v Bustamante, 
8 Philippine 698 
6 C J p 1177 note 90 

98. US-U 8. V Ambata, 8 Philip¬ 
pine 827 

6 C J p 1177 note 91. 

93 Philippine —U S v De Fadua^ 3 
Philippine 265 
6 C.J P 1177 note 92 

9a Phlllpplna—U 8. v Mangrubat 
8 Philippine 1. 

6 C J p 1177 note 93 

9a Philippine.—U S. v Usis, 8 Phil¬ 
ippine 378 
6CJ pll77 note 94 

9a US.—Rutkowski V U S, aOA. 
Mich., 149 F2d 481 

Cal —People v Wallace, 97 P 2d 256, 
86 Cal.App2d 1—People v Melen-j 
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drez, 77 P2d 870, 25 Cal App 2d 490 
—People V Rancho, 47 P 2d 1108, 8 
CaLApp 2d 655 

Ind—Corpus juris quoted in Neal v 
State, 14 NJBL2d 590, 696, 214 Ind. 
838 

Mo—State v Conway, 171 SW2d 
677, 851 Mo 126 

Nev—State v Fouquette, 221 P2d 
404, certiorari denied 71 S Ct 799, 
841 US 932 95 L..Ed. 1861 
OkL—Norris v State, 96 P 2d 540, 68 
OklCr 172 
54 aJ P 1011 note 80 
97 Ind.—Corpus JUrls quoted in 
Neal V State, 14 NE2d 690, 696, 
214 Ind. 828 
54 aJ p 1011 note 81. 

9& Cak—People v Clark, 160 P8d 
568, 70 Cal App 2d 182—People v 
Beak 89 P 2d 504, 8 Cal App 2d 251. 
Ind—Corpus Juris quoted in. Neal v 
State, 14 NR2d 590, 696. 214 Ind. 
828 

Miss —Corpus JUxis oited in Richard¬ 
son V State. 161 So 910, 911, 168 
Miss 788 

Tex.—Woods V State, 220 S W 2d 
644, 153 TexCr 457—Auffhton v 
State. 196 SW2d 642, 149 TexCr 
504 

54 C.J p 1011 note 82 

99 Ind.—Corpus juris quoted In 
Neal V Stata 14 NE2d 590, 596. 
214 Ind. 826 
54 C J p 1011 note 82 
Peroeptible interval of time 
Robbery is complete when goods 
are taken firom the person of another 
and held by the robber for a percepti¬ 
ble interval of time—DuHy v Hud¬ 
speth. C CJLKan., 112 F 2d 659 

1 CaL—People v Quinn, 176 P2d 
404, 77 Cal App 2d 784. 
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avray,2 out of the physical presence of the lawful 
possessor,^ or that he should have made his escape 
wth it^ Further, the distance the property is 
taken may be very small,5 the shg-htest diange of 
location whereby dominion of the property is 
transferred to the offender beingf suffiaent to es¬ 
tablish asportation 6 His subsequent disposition 
of the property taken is immaterial," and thus, if 
he reduces the property to his possession, the of¬ 
fense IS complete notwithstand ng- he later aban¬ 
dons It * The taking awa> is a transact on v hich 
continues as the perpetrators depart from the place 
Vfhere the property was seized,^ and ma\, under 
appropriate circumstances, be deemed to continue 
even after such departure from the place of sei¬ 
zure 

CompeUwg execution or acquuitlOii of obligation 
It is not robbery to compel another to execute an 
obligation,or to secure a negotiable instrument 
from a third person for eventual delivery to ac- 
cused,l2 in view of the absence of the element of 
taking 

§ 4* Nature of Property Taken 

In general, as long aa the property can be the sub¬ 
ject of larceny, the kind of property taken Is not mate¬ 
rial to the offense of robbery 

The same property which can be the subject of 
larceny can be the subject of robbery,i^ and the 
crime of robbery does not otherwise depend on 


the kmd of property taken.1^ 

§ 5 -Choses m Action and Documents 

Evidencing Them 

A chose In action, as such, ordinarily is not a sub¬ 
ject of robbery, but the physical evidence of a chose In 
action may be the sub.ect of robbery in so far as it 
represents a memorandum of value 

At comm<««i law choses in action are not a sub¬ 
ject of robber}*, 15 nor are the e\idences thereof 
as such subjects of robbery i® However, the phys¬ 
ical eMdence of a chose in action may be the sub¬ 
ject of robbery in so far as its represents a mem¬ 
orandum of value to the person from whom taken.i7 

Under statutes making it robbeiy feloniously and 
forcibly to take "money or personal properly,” when 
read m connection with other statutory provisions 
making the e\idences of choses in action the sub¬ 
ject of larceny, physical evidences of choses in 
action may be the subject of robberyUnder 
statutes proMding that the subjects of theft shall 
embrace every species of personal property capa¬ 
ble of being taken, e\idences of choses m action 
may be the subjects of robbery 

§ 6 Value of Property Taken 

As long as property has some value, It may be the 
subjeet of a robbery regardless of the amount of such 
value 

As long as the property taken has some value,®® 


8. Tex.—Woods V state, 220 S W 2d 
644, 158 Tex.Cr 457—Aughton v 
State, 196 SW2d 642, 149 Tex.Gr 
504 

3. Cal —-People v Beal, 89 P 2d 504. 
8 CaLApp 2d 251. 

IBotorlst forced to drive vebiols 
Persons accused who with gun 
compelled motorist to drive his au¬ 
tomobile to enable them to escape 
from pursuing peace officers were 
properly convicted of robbery on 
ground that there was a felonious 
taking of the automobile—^Root v 
State, 25 So 2d 180, 82 Ala.App 253 
certiorari denied 25 So 2d 182, 247 
Ala. 614 

4. Cal—People v Clark. 160 P 2d 
658, 70 CalApp2d 182—People v 
Beal, 89 P2d 504, 8 CalApp2d 251. 

6 Cal.—People v Quinn, 176 P 2d 
404, 77 CalApp2d 734—People v 
eark, 160 P2d 568, 70 CalApp 2d 
132 

6. US—Butkowskl v. U S. CCA. 

inch., 149 F2d 481. 

Ga—^Rivers v State, 169 S EL 260, 46 
Oa.»App 778 

7 Ind.—Corpus juris quoted in 
Neal V State, 14 NB.2d 590, 596, 
214 Ind. 828 

54 C J p 1011 note 88« 


8. Mo—State v Smith, 68 SW2d 
696 

Tex—Woods V State 220 SW2d 
644, 158 Tex.Cr 467—Aughton v 
State, 196 SW3d 643, 149 Tex.Cr 
604 

9. Cal—^People v Melendrez, 77 P 
2d 870, 25 CalAppSd 490—People 
V Raucho, 47 P 2d 1X08, 8 CaLApp 
2d 656 

Nev—State v Fouquette, 221 P2d 
404 certiorari denied 71 S Ct. 799, 
841 US 983, 95 LEd. 1861. 

10. CaL—People v Wallace, 97 P 2d 
256, 36 CaLApp 2d 1 

11 Okl—^McKeown v State, 246 P 

659. 34 OklCr 381 
54 GJ p 1011 note 85 

18. WVa—State v McAllister, 63 
SR 758. 65 WVa 97, 181 AjmSwR. 
955 

54 CJ p 1012 note 86 

13. Cal—People v Ijeyvas, 167 P2d 
770, 78 Cal App 2d 868 

54 G J p 1012 note 88 
Subjects of larceny see Larceny S8 
2 , 8 . 

14. Gal—People v Leyvas, supra. 
NO—State v Sawyer, 29 S.EL2d 84, 

224 NC 61 


RL—State v Domanski, 180 A. 864, 
57 R.L 500 
54 C J p 1012 note 89 
Batloalng stamps could be subject 
of robbery, as against contention that 
they were only permits for licenses 
to buy and therefore not personal 
property which could be the subject 
of robbery—^People v Leyvas. 167 
P 2d 770, 78 CaU^p 2d 863 
ZBotor vahiolss 

SD—State v Hanrahan, 207 NW 
224, 49 S D 484. 

42 CJ p 1396 note 25 

15 Tez.—Holland v State, 10 SW. 
2d 561, 110 Tez.Cr 884. 

54CJ p 1013 note 91 
Compelling execution of Instrument 
see supra S 8 

18. Ala—Jackson v State, 69 Ala. 
249 

54 CJ p 1012 note 92 

17 Ala.—Jackson v State, supra. 

54 C J p 1012 note 98 

16 Ohio—^Turner v State, 1 Ohio 
St. 422 

54 CJ P 1012 note 95 

19 Tex.—Holland v State, 10 SW 
2d 561, 110 TexjCr 884 
54 CJ P 1012 note 98 

20u Ill.—People V Flaherty, 71 N.R. 
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the amount of its \alue is immaterial both at com¬ 
mon law and u«der statutes containing no require¬ 
ment w-irh re«?ect to the amount of lalue^i Ac¬ 
cord , tne cnire of robber\ maj be committed 
e\ en tbo jgh the propert\ taVen is of s’ ght %-aIue 22 
Fu'^her, an actua* pecun *• a’je is not essential 
as "ong as it appea-s fat t’'e p-opert} haa some 
\ ?-ue to the person roofed 23 

§ 7. Ownership of Property Taken 
a In gene-al 
b By accused 

a. In General 

It Is not essential to the crime of robbery that the 
property be taken from the actual holder of the legal 


title, a taking from one having the care, custody, con¬ 
trol, management, or possession of the property being 
sufficient. 

It IS not essential that proper^ should be taken 
from the actual owner^^ or holder of the legal ti- 
1 tle,23 a qualified or special property nght m the 
1 victim being sufficient 2® Thus the charge of rob 
be-> maj- be sustained b> proof that property was 
:orcibl> taken from the care,27 custody,28 control,29 
management,^® or possession®! of one having a 
right supenor to that of the robber It must, how¬ 
ever, appear that the person from whose presence 
propertj- was taken had control or dominion over 
it, e\en though he did not actually own it,82 and, 
according to some authority, his custody thereof 
must be of a character sufficient to serve as the 


Sd 779 396 m 304 certiorari de¬ 
nied FiOherty v People of State of 
Ill. 67 set. 1745. 831 US S36. 91 
liJSd. 1S63 rebearlnsr denied 68 S 
Ct. 36 333 US 787. 92 LUd 370 
rehearing denied 6S S Ct. 143 302 U 
S 819 92 LEd. 396 reheor'ng de¬ 
nied 68 SCL 309. 333 L 3 839 92 
Li Ed 412, rehearing denied 6S S 
Ct. 342 882 U S 849 92 X<.Ed. 419 
rehearing denied 68 SCt. 454 333 
US 834. 92 LEd. 1118 

54 Cl J p 1013 note L 

SL US—Xorriav U S. CCA.Tex.. 
152 IF 2d 808, certiorari denied 66 
set. 1118. 82S US 850. 90 L.Ed 
1623 

CaL—People v Simmons. 172 P 2d 18, 
28 Cal 2d 699—People v Lev\a8. 
167 P2d 770, 78 CaJApp3d 868— 
People > Thomas, 118 P2d 706, 45 
C8lA.pp2d 128—People v Factor, 
18 P2d 984, 125 Cal App 618 

ni —People V Flaherty, 71 XE.2d 
779, 896 HI 804, certiorari denied 
Flaherty v People of State of IlL. 

67 set. 1745, 881 US 856 91 L.Ed 
1868, rehearing denied 68 SCt. 36. 
832 US 787 92 L.Ed. 870, rehear¬ 
ing denied 68 SCt 143 332 US 
819, 92 LkEd. 896, rehearing denied 

68 set 209, 382 US 839, 92 L.Ed 
412 rehearing denied 68 S Ct 342, 
382 Ua 849. 92 L.Ed 419, rehear¬ 
ing denied 68 SCt 454, 333 US 
884, 92 L.Ed. 1118—People \ Cas¬ 
sidy 68 K.E.2d 802. 894 HI 245. 
certiorari denied 67 SCt 130, 329 
U S 769, 91 LXd. 662 

XC—State ▼ Saxryer, 29 SR2d 84 
224 NC 61. 

R.L—State v Domanski, 190 A. 854 
57 ILL 500 

Tex.—^Howell ▼ State, Cr., 224 aw 
2d 228 

54 GLJ p 1012 notes 2, 8 

Amount as fixing degree see infra 
i 89 

sa GaL—People v Simmons, 172 
P2d 18. 28 Cal 2d 699—People v 
Le Blanc. 221 P 2d 236 99 Cal App 
2d 52—People v Leyias. 167 P2d 


770 78 Cal App 2d 865—People v 
Thomas, 118 P2d 706 45 CaLApp 
2d i2S 

23. 2L3S —Corpus Juris cited in 
Richaroson v State, 151 So 910, 
911, IbS ICiss 7S8 

54 C J p 1012 note 4 

24. Aiiz.—State v Coursey, 225 P 
2d 713 71 Arln 227 

HI—^People V Xiemoth 98 NE.2d 
783, 409 HI 111—People v Leach. 
76 X E.2d 425, 398 HI 515—People 
\ Ficarrotta, 52 NE.2d 165, 885 IlL 
108 

Okl—Sparkman v State 98 P2d 
1095, 67 Okl Cr 245 

Tex.—^Barfield v State, 129 SW2d 
810, 187 Tex.Cr 256, 128 AJUR. 

! 1098 

! 54 C J p 1018 note 5 
I Oravaansn of offense of robbery is 
the deprivation of possession of prop¬ 
erty and not ownership —^People v 
Wade, 163 P 2d 59, 71 CalJlpp 2d 646 

S6. Mass.—Commonwealth v Wein¬ 
er. 152 X.E. 359 255 Mass 606 
54 OJ p 1018 note 6 

20. Fla.—Alvarez v State, 174 So 
883, 128 Fla. 202 

n—^People \ Stathas, 190 KE. 661 

356 HI 313 

54 C J p 1018 note 7 

ffr'Tll—People V Nlemoth. 98 XE. 
2d 738 409 HI 111—People v 

Leach, 76 XR2d 425, 898 Ill 515— 
People V Kubish. 192 XR 548 857 
HL 581—People ▼ Stathas. 190 N.R 
661, 356 HI 318 

Tex.—^Barfield v State, 129 SW2d 
810, 187 Tex.Cr 256. 128 AJj.R. 
1093 

VA—^Booth V Commonwealth, 188 
S R 257, 165 Va. 794 
54 C J p 1018 note 8. 

28; HI—People v Kiemoth. 98 KJR 
2d 738 409 HI 111—People v 

Leach, 76 XR2d 425, 898 HL 515 
—^People V Kubish, 192 KEL 543, 

357 HI SSL 


Tex.—Barfield v State. 129 SW2d 
810, 187 Tez.O 256, 128 A.LR. 
1093 

64 C J p 1018 note 9 

29 HL—People v Nlemoth, 98 NE 
2d 733. 409 HI 111—People v 
Leach, 76 XR2d 425, 898 HI 515 
—^People V Stathas, 190 NE 661, 
866 HI 818 

Ohio—State v Rogers, 27 NR2d 791, 
64 Ohio App 89 

Tex.—Barfield v State. 129 S>W2d 
810, 187 Tex.Cr 256. 123 A-LJEL 
1093 

Via.—^Booth V Commonwealth, 188 
S.E 257, 165 Va. 794. 

54 C J p 1013 note 10 

80 Tex.—^Barfield v State, 129 SW 
2d 810, 187 Tex.Cr 256, 128 A.LR. 
1098—Ibeck y State, 16 S.W2d 
232 112 Tex.Cr 287 
Va.—^Booth V Commonwealth, 183 
SR 257, 165 Va. 794. 

3L Ala.—Key v State. 197 So 860, 
29 Ala.App 435, reversed on other 
grounds 197 So 868, 240 Ala. 1, and 
197 So 864, 240 Ala. 19 
Ariz.—State v Coursey, 225 P 2d 713, 
71 Ariz. 227 

Cal—Ex parte Duel, 296 P 91, 112 
Cal App 24 

HL—People v Ficarrotta, 52 NR2d 
165, 385 HI 108 

Mo—Corpus Juris cited In State v 
Fitzsimmons, 89 S'W2d 670, 672 
338 Mo 230 

Tex.—Barfield v State, 129 SW2d 
310, 137 Tex.Cr 256, 128 A.L.R. 
1093 

54 CJ p 1018 note 12. 

Showing as to possession 
Fact that property is taken from a 
person by use of firearms, violence, 
or threatened violence is sufficient to 
show that person ffom whom prop¬ 
erty was taken was in possession 
thereof—Barfield v State, supra. 

88. Wash.—State v Hall, 102 P. 888, 
54 Wash. 142 
64 C J p 1018 note 14. 
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basis of a possessory action ** The foregoing rules 
apply both at common law and under statutes de« 
claratory thereof, m this respect, and the courts 
have pointed out that there is no difference be¬ 
tween the common law and particular statutory pro¬ 
visions with respect to the victim’s ownership or 
possession of property 

Robbing a thief Robbery may be committed by 
taking property even from one who has himself 
stolen 

Deceased person as victim Although, as an ab¬ 
stract principle of law, one ordinarily ceumot be 
gmlty of robbery if the victim is a deceased per¬ 
son,*® this pnnaple does not apply Where a rob¬ 
bery and homicide are a part of the same transac¬ 
tion and are so interwoven with each other as to 
be inseparable *7 If the taking was made possible 
by an antecedent assault, the offense is robbery 
regardless of whether the victim died before or 
after the taking of the property 

Husband and wife A husband may be guilty 
of the robbery of the separate property of his 
wife.*® 

b By Accused 

In general, one Is not guilty of robbery In taking poa- 
seatlon of property which la rightfully hla 

In order to be the subject of robbery, the own¬ 
ership or nght of possession of the property taken 
must be in another than accused.^® The owner of 


property ordinanly is not guil^ of robbery m forc¬ 
ibly taking It from another,^! as where he \iolent- 
ly retakes his property from one who has acquired 
it unlawfully^* In order to justify a takmg of 
property by force or intimidation, however, the per¬ 
son taking It must m fact be the owner of the prop¬ 
erty or be entitled to its possession,^* or, as dis¬ 
cussed intra § 22 c, he must, at least, in good faith 
behe\e that he is the owner of the property or 
entitled to its possession Under statutes whidi 
do not limit the offense to the taking of property 
of another, one may be guilty of robbery of prop¬ 
erty of which he is a jomt owner with others 

Gambling proceeds. It is generally held that 
the loser m a game of chance may forcibly retake 
his lost property or money without being guilty 
of robbeiy,^® although some authonties make a 
distinction between fairly conducted and unfairly 
conducted games, holding that one who loses fairly 
IS gmlty of robbery in retaking his losses by forced® 
but IS not guilty of robbery m retaking that of 
which he has been cheated.^^ Further, it has been 
held that a winner is not gmlty of robbery in tak¬ 
ing his wmnmgs from the banker of the game^® 
or directly from the loser One cannot, however, 
tmder the pretext of takmg the money he has lost, 
take additional monty, and as to such additional 
money, he may be gmlty of robbery®® Further, 
one who has lent money to a gambler who loses it 
m a game has no nght to recapture it from the 
winner, since by the loan the title has passed.®^ 


88. Mo—estate v Ijawler, 82 SW 
979. 130 Mo 366 
54 CU p 1013 note 16 

84k Mich.—People v Cabasaa, 229 N 
W 442 249 Mich. 643 
64CJ p 1013 note 17 
‘Wossesaion’’ miner stobiite 

(1) Term '^possession,' as used in 
statute defining **robbery,'* was held 
to have a broader meaning than in 
statute relating to theft.—Barfield 
V State 129 SWSd 310, 137 Tex.Cr 
266, 133 A.L.H 1093 

(2) Word "possession** in robbery 
statute requiring the taking to be 
from the ' possession*' of another is 
not used in strict larcenous sense, 
but is used In colloquial sense, mean¬ 
ing nothing more than custody or 
control—Neufleld v IT S, 118 P2d 
375, 73 App D C 174, certiorari denied 
Ruben v U S, 62 SGt. 580, 816 
US 798, 86 LEd. U99 

86. La.—State v Waleq, 122 8o 62, 
168 La. 322 
64 CUT p 1014 note 18 

86 Wash.—State v Coe, 208 P2d 
863, 84 Waah.2d 886 

87 Wash.—State v Coe, supra. 


88. Tex.-Watson v State, Cr., 227 
SW2d 559 

89 Arlz.—Whitson v State, 181 P 
2d 822, 66 Aria 895 
4a CblL—^P eople v Rosen, 78 P2d 
727 11 Cal 2d 147, 116 AJUR 991 
64 C J p 1014 note 19 
4L Cal —People v Rosen, 78 P 2d 
727 11 Cal 2d 147, 116 A.LJt. 991 
—People V Lain. 184 P2d 284, 57 
Cal App 2d 128 

54 CJ p 1014 notes 30, 2L 
Taking under claim of right as af¬ 
fecting intent see infra 6 22 
SafciBg more than elalTwed debt 
The principle that creditor assault¬ 
ing debtor and compelling him to pay 
debt cannot be convicted of robbery 
is unavailable as defense to one tak¬ 
ing from his debtor by force more 
than claimed amount of debt.—Bass 
V State, 206 SW2d 599, 151 Tez.Gr 
172 

48. Ark.—Davidson v State, 139 S 
W2d 409, 200 Ark. 495 
54 CJr p 1014 note 22 
4a Qcu—Moyers v State 187 SJBi 
846, 186 Ga. 446, 116 AJLJL 981, 
mandate conformed to 198 S.BI 288, 
58 GaJiLpp 237 


44. Ohio—State v Jones, 60 NJL2d 
654, 145 Ohio St. 186, certiorari de¬ 
nied 66 set. 469, 826 US 787. 90 
LJSd. 477 

45. Ark.—Corpus ShulM quoted tn 
l^yldson v State 189 SW2d 409, 
410 200 Ark. 495 

Cal—^People v Rosen, 78 P2d 727, 
11 Cal 3d 147, 116 A.LJL 991— 
People V Lain, 184 P 2d 284, 67 
Cal App 2d 128 

54 C J p 1U14 note 28 

48. Tez.—Coker v Stete, 15® S'W' 
866, 71 Tez.Cr 504—Blain v Stete, 
81 SW 868, 84 Tez.Or 448. 

4? Tez.—Murphy v State, 109 SW 
2d 488, 183 Tex.Cr 189 

54 OJ p 1014 note 2SV9 

4a Tez.—Palmer ▼ State, 16® SW 
849. 71 TezCr 836 

54 C J p 1014 note 28H 

40 Tez—Smith v State, Cr., 81 S 
W 712 

54 CJ P 1014 note 38% 

sa Ark.—Davidson ▼ State, 189 8 
W2d 409, 200 Ark. 495 

6L Ark,—Trotter v State, 177 SW 

i 2d 178, 206 Ark. 690 
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§ 8. -Contraband Property 

Contraband property may be the subject of robbery, 
even under statutes providing that no property rights 
shall ex at In such property 

Coniraband propert> maj be the subject of rob¬ 
bery o- Statutes providiiig that no property rights 
shall exist in propert> of a spec Sed character do 
not preclude pn\ate ownership of such property 
sufficient to make it the suoiect of robbery®^ 

§ 9. Taking from Person, Presence, or Pos- 
sion of Another 

It is eeeential to the crime of robbery that there be 
a taking from the person or presence of the victim, but 
this does not require that the property should have been 
in actual contact with, or be taken from the physical 
person of, the victim 

It IS essential to the cnme of robbery that there 
sihould be taking from the “person” of iht victim, 
actually or constructively,or, as some authon- 
ties have phrased the rule, a takmg from the “per¬ 
son or presence,”^® or from the “person or pos- 
session”®^ of the victim. Under statutes defimng 
robbery as a wrongful takmg of personal property 
in the possession of another from his person or 
immediate presence, it must appear that the takmg 
was not only from the person or presence but also 
from the possession of the victim,®® but if the 


property is on the person of the victim, and not 
merely in his presence, his possession thereof suffi¬ 
ciently appears 

The taking of a motor vehicle, m order to con¬ 
stitute rooberj, must be from another who is m 
possession of the vehicle Such a taking is com¬ 
mitted where the automobile at the time is in the 
possession of a salesman tor the purpose of demon- 
stration,®! and the fact that the salesman as part 
of the demonstration has permitted one who pro¬ 
fessed to be mterested in the purchase of the car 
to dnve it under his direction and while he re¬ 
mained in the car himself is not such a parting 
with possession of the car as to defeat a prosecu¬ 
tion tor robbery ®2 The possession of one m charge 
of an automobile is not relinqmshed by the fact 
that he was mduced to leave the car standing on 
the road and enter a house®® from which the car 
could not be seen.®* 

What constitutes taking from person At com¬ 
mon law it is not necessary that the property should 
be taken from the phjrsical person of the victim,®® 
the requirement that it be taken from his “person” 
being satisfied if it is taken from his presence or 
protection.®® Similarly, the requirement of a tak¬ 
ing from the person is satisfied by a taking from the 
presence under statutes defimng robbery as a fe- 
lomous and forable takmg from the “person,”®7 


BSL Mta.—Fassons ▼ States 45 So 2d 
111. 208 Miss 545 

Tex.—Bryant \ State. 87 S W2d 722, 

129 Tex.Cr 438 followed in Smlt- 
ham V State. 87 SW3d 734, 129 
Tex.Cr 473. 

Wasb.—City of Bremerton v Smith, 
199 P2d 95, 31 Wash.2d 788 
Win.—State r dementi, 272 N W 29, 
224 Wls. 145 
54CJ p 1014 note 25 
PartfoBlar peoperly 
(1> Intoxicating liquor 
Gs.—Daniels v State, 199 S.R 572, 
58 Ga^app 599 

Ky —Catron v Commonwealth, 86 8 
W 2d 17, 251 Ky 786 
Mias —Passons v State, 45 So 2d 181, 
205 Miss 545 
64 GLJ p 1014 note 25 [aj 

(2) NarcotlC8.~U S v Albao. 29 
Philippine 86 

(3) Slot machinea 

Tex.—Fincher v State, 95 S W2d 181, 

130 Tex.Gr 470—Bzyant v State, 
87 S W2d 722, 129 Tex.Cr 438. fol¬ 
lowed in Smitham v State, 87 S W 
724, 129 Tex.Cr 473 

WaXb.—City of Bremerton t Smith. 

199 P2d 95, 31 W-ash3d 788 
AutoauoMIs iMmdMcy 
Pact that prosecuting witness may 
ha\e been violating law with respect 
to keeping of gaming dsviees was xio 


defense to charge of antomobile 
banditry—Mahoney v Stata, 180 NJD. 
580, 208 Ind. 421 

63. Ga.—Daniels v State* 199 S.1DL 
572, 68 Ga.App 599. 

Miss.—^Passons v State, 45 So 2d 131. 

208 Miss. 545 
54 OJ p 1014 note 27 
54. US—Weisman v U S, C.CJL 
Mo, IIP 2d 696 
54 C J p 1015 note 80. 

66. Tenn.—Crews \ State, 8 Coldw 
850 

54CJ p 1015 note 82 
56L Mich.—Saks v St Pan! Mercury 
Indemnity Co 14 N'W2d 547, 308 
Mich. 719 

Okl —Iranaa v State, 65 P2d 1228 
81 Okl Cr 73—Sanders v State, 287 
P 842, 46 Okl Cr 298 
54 CJr p 1015 note 88 

67. Ky—Hamilton v Common¬ 
wealth, 12 KyOp 613—Whitt v 
Commonwealth, 1 EyOp 185 

58. Cal—People v Ham Tong, 102 
P 263. 155 Cal 679, 132 Am.SJL 
no. 24 iaLA.,KS, 481—People v 
H6 Sing, 98 P 204, 6 CUJLpp 752. 
50. Okl—^Rasberry v State, 108 P 
865. 4 Okl Cr 613 
54 OJ p 1015 note 87 
. OQu Tex.—dark v State, 220 SW 
I 100, 87 TeK.Cr 107 
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61. Tex.—dark v Btate, supra. 

68. Tex.—dark v State, supra. 

63. Tex.—Clark v State, supra. 

64. Ter.—dark v State, supra. 

66. Neb —Corpus guris quoted la 
Cherpinsky v State, 288 NW 917, 
918, 122 Neb 52 

Ohio—State v Rogers. 27 NJBS.2d 791, 
64 Ohio App 39 

WVa.—State v Worthington, 155 S 
K 818, 109 WVa. 449 
64 aJ p 1015 note 88 

6A Ill —People V Braverman. 178 
KJEL 55, 340 HI. 525 
Mo—State V Craft, 258 SW 224, 
227, 299 Mo 332 

Neb—Corpus Juris quoted la Cher¬ 
pinsky V State, 238 NW 917 918. 
122 Neb 52 

Vt.—State V Deso, 1 A.3d 710, 110 
Vt. 1 

WV^.—State V Worthington. 155 S 
B. 813. 109 WVa. 449 
54 C.J p 1015 note 39 

67. US—Norris V U S., CCA-Tex., 
162 P2d 808, certiorari denied 66 
set 1118. 828 U& 850, 90 LJSd. 
1628 

Del—State v Campbell, 22 A.2d 890. 
2 Terry 842 

ni—People V Gurdak, 192 NBL 554. 
867 DL 616—People v Hublsh, 192 
NJBL 642. 545, 367 111. 581-^eople 
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"person or presence,”®^ or ‘^rson or possession”®® 
of another It is not necessary that the property 
taken should have been m actual contact with the 
person of the victim 70 

What constitutes taking from presence or pos¬ 
session "Presence,” within the rule that a taking 
of property from the presence of another may con¬ 
stitute robbery, means a possession or control so 
immediate that violence or intimidation is essential 
to sunder it^i A thing is m the presence of a 
person, with respect to robbery, \ihich is so with¬ 
in his reach, inspection, observation, or control 
that he could, if not overcome by violence or pre¬ 
vented by fear, retain his possession of it^® How¬ 
ever, property may be m the possession and con¬ 
trol of another without bemg m his presence,^® 
and it IS not robbery to take prc^erty from the 
possession or control of a person so far absent 
that neither force nor intimidation is used to effect 
the taking 74 Whether or not there was a tak¬ 
ing from the "presence” is therefore a question 
to be detenmned m accordance with the arcum- 
stances of the particular case.7® 

Under statutes providing that a person shall be 
pumsfied for robbery if he feloniously and forably 
takes property "from the person or possession of 
anothcr,”7« or definmg robbery as the forable and 


felonious taking of property "in the possession of 
another, from his person or immediate presence, ”77 
forcibly taking money or property from a place 
under the personal protection of the victim is tak¬ 
ing It from his "possession.” 

^'Immediate** presence or possession It has been 
held that the word "immediate” in a statute re¬ 
quiring the property to be taken from the imme¬ 
diate presence of the victim is used relatively and 
is elastic in its meanmg,78 and that the victim may 
be constructively immediately present withm such 
reqmrement7® It has also been held that "imme¬ 
diate actual possession” as used in a statute of 
this nature requires something more than a taking 
from the person,®® and requires at least a takmg 
from an area within which the victim could rea¬ 
sonably be expected to exercise some physical con¬ 
trol over his property 8i 

§ 10 Force or Intunidalimi 

In order to constitute robbery, the taking must be 
accomplished either by force or Intimidation, this ele¬ 
ment being the gist and distinguishing characteristic of 
the offense, but there need not be both force and Intlm- 
tdatlon, either being sufllclent without the other 

In general, unless otherwise presenbed by stat¬ 
ute, there can be no robbery without force or 
violence,®* actual or constructive,®® used or threat¬ 
ened.®® Force or mtimidation has been said to be 


V Braverman, 178 KJS. 55, 840 IlL 
825 

Ind.—Chlzum v State, 180 NSL 674, 
20S Ind. 450—^Mahoney v State, 180 
NH 680, 208 Ind. 421 
iTeb—Oorpna Jtuds quoted in Cher- 
pinaky v State, 288 NW 917, 918, 
122 Neb 52. 

Ohio—Porello v State, 168 NB. 135, 
187,121 Ohio St. 280 
Tt.—State V Deao, 1 A.2d 710, 110 
Vt 1 

64 aJ p 1015 note 40 
68. Kan.—State v Smith, 216 F 802, 
808, 118 Kan. 787 
54 CU p 1016 note 41. 

69 Tex.—Ibeck v State, 16 S.W8d 
282 112Tex.Cr 287 
64 GLJ p 1016 note 42. 

70i Qa.—Osborne v State, 88 SB 2d 
668, 200 Oa. 768 

HI.—People V Gurdak, 192 NB 554, 
867 m, 516—^People v Kubiah, 192 
NB. 648. 867 Ill 681—People v 
stathaa, 190 NJD. 661, 856 HI 813— 
People V Braverman, 178 NJSL 55. 
840 HI 625 

Ind.—Chlzum v State^ 180 N4B. 674, 
208 Ind. 450 

La-—State v Verret, 142 So 688. 174 
La. 1069 

Neb^^loxpiia Jtols qaoted in Gher- 
Pinaky v State, 288 NW 917, 918, 
122 Neb 62 
64 GJ p 1016 note 484 


7L Iowa.—State v Calhoun, 84 NW 
194, 72 Iowa 482, 2 AsxUBJR. 262 
64 CJ p 1016 note 45 
70. Del—State V CampbeU 22 A.2d 
890 2 Terry 842 

Hass—Commonwealth v Homer, 127 
NB. 517, 285 Hass 526 
Vt—State V Deso, 1 A.2d 710, 110 
Vt 1. 

73. HI —People v Carpenter, 146 N 
B. 664 816 HI 87—People v Sicks, 
132 NB. 578, 299 Ill 282 
76. HL—People v Carpenter, 146 N 
B. 664, 665, 815 HL 87 
64 CU p 1016 note 47 

78. Ho—State v Kennedy, 55 SW 
293. 164 Ho 268 
64 C J p 1016 note 48 
7a Tex,—Reese v State, 229 aW 
619 91 Tex.Cr 457 
54 CJ P 1016 note 49 
77 Cal —People v Dean, 236 P 948, 
66 Cal App 602 
54 GJ p 1016 note 60 

78 , Cal—People v Lavender, 81 P 
2d 489, 187 CalJLpp 582 

79. Cal —People v Lavender, supra- 
TaUncr within htarinff of viotiin 

Accused who, having Induced hotel 
derk to exhibit room, tied clerk to 
bed therein and took money from 
cash drawer in office within Clerk's 
hearing, could not contend that rob¬ 


bery was not in clerk's Immediate 
presence —People v Lavender, su- 
pra- 

80. DC—Spencer \ V B, 116 P2d 
801, 78 AppDG 98 
8L DG—Spencer v TT S, supra. 
TJkeTlh ood of vlolMLoe or struggle 
Under statute defining robbery as 
a taking from the Immediate actual 
possession of another, fmn^ opi a te 
actual possession means that the 
thi n g t aken may be on the person or 
within reach of the person as long as 
It Is in such possession that if vic¬ 
tim knew that his property was be¬ 
ing removed Hrom his clothe^ such 
knowledge would likely result in 
physical violence or struggle for pos¬ 
session thereof ^Bpencer v U S-, 
supra- 

82. ID’S—Rutkowski V U S.CCA. 

Mich., 149 F 2d 481. 

64 GJ p 1016 note 51—42 C J p 1896 
note 84. 

Robbery by snatching see iatre, S 17 
88. NO—State v Sipes, 65 SB.2d 
127, 288 N C 688—State v Sawyer, 
29 SB.2d 84, 224 NG 61. 

64 C J p 1016 note 62 
What constitutes force in general 
see InfVa { 15 

84. Tex.—Harris v State, 89 SW2d 
888, 118 Tex.Cr 597, 

54 GJ p 1016 note 68. 
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§ 10 


the veiy gist,85 essence,^^ or gravamcn^^ of the 
cmne, its distinguishing charactenstic,^^ and all 
the authorities hold that m order to establish rob¬ 
bery it must be show-n that the taking \^as accom- 
phshed either 1^' force or by putting in fear®* 
Further, the taking must be the result of the force 
or fear, and force or fear uhich is a consequence, 


and not the means of taking, ill not sufiice.^^ 

Taking by actual force without intimidation is 
robbery,®! and, con\ersely, taking by mtimidation 
without the use of actual force is also robbery®® 
However, both need not be present,®® force and in¬ 
timidation are alternative requirements, and either 
IS suffiaent without the other®* Statutes defimng 


85. Cal —People v Calliham 1S3 
P2a 342, 81 Cal^pp2d 928 

111-—People V Xiemoth, 9S XE.2c 
783, 409 II! Ill—-Peope \ Tsu- 
kas. 94 KE.2d S95 4iiS Iil 61S— 
People V Burns, 86 X E.2d 197 403 
ni 40T—People \ Casev 77 X E.2d 
812. 399 BL 874 11 A.L.R.2d bfjS— 
People V Leach. 76 X£ 2d 425, 898 
HL 515—People v Flaherty. 71 X 
R2d 779, 396 HL 304 certiorari de¬ 
nied Flaherty y Peop e of State of 
HL. 67 set 1745 831 US 656. 91 
LhEd. 1868. refaear*n£r denied 63 
S Ct 36. 332 L S 787. 92 LEd. 870. 
rehearing denied 68 SCt 143. 382 
U S 819, 92 lj.Ed. 396. rehearinsr 
denied 68 S.Ct 209 332 U S 839. 92 
REd. 412. rehearing denied 68 S.Ct 
842. 332 US 849 92 KEd. 419. re¬ 
hearing denied 68 S.Ct 454. 333 U S 
834. 92 IxEd. 1118—People v Cassi¬ 
dy. 68 XJQ.2d 802, 294 IIL 245. cer¬ 
tiorari denied 67 S Ct 130 329 V S 
769. 91 LuTSA. 662—People ▼ Flcar- 
rotta. 52 K E.2d 165 385 BL 108— 
People V Guinto. 29 NR2d 602, 874 
BL 404—People y Ourdak. 192 NR. 
554. 357 IIL 516—People y Sublsh. 
192 NE. 543, 357 B1 531—People y 
Btatbes, 190 NE. 661, 856 HI 313 
X CL—State ▼ Sawyer. 29 5.E2d 34, 
224 NC SL 

R.1.—State V Pomanakt, 190 A. 854. 

S7R.I 500 
54 CJ p 1016 note 54 
Tbm test In robbery le whether or 
not any of the property named in the 
Indictment was taken by violence, 
force, or fear—Faasons v State. 45 
So 2d 131. 208 Miss. 545 

86. Bl—People V Boche. 193 NR. 
534. 358 BL 436. 

Mass.—Commonwealth v Novidd. 87 
XR 1, 824 Mass 461—Common¬ 
wealth y Weiner, 152 NE. 859, 255 
Mass. 505 

87. Fla.—ITsylor v States 190 So 
252. 188 Fla. 762 

WVa.—State v Folkb. 178 SR 888, 
144WTa.785 

88. CaL—People ▼ Melendres. 77 P 
2d 879 25 OsLApp2d 490—People 
V Sbayer. 28 P Sd 48. 185 OaLApp 
755 

Idaho—SUte v mdS, 67 P2d 1080. 
55 Idaho 652 

B^y—Catron v Oommonwealth. 86 8. 

WAd 17. 151 Ky 786. 

OkL—Cannon v States 107 P2d 809. 
71 OUCk 43—tinman v State. 55 
P3d latSw 51 OkLCr TS-^Xeepos 
Jtais oiM la KerneU ▼ States 10 


P 2d 287. 238. 53 Okl Gr 259—Rob¬ 
erts y State. 292 P 1048. 49 Okl 
Cr 181—Sanders v State. 287 P 
842. 46 OklCr 298 

Tex.-Woods V State, 220 SW2d 644. 
158 Tex.Cr 467—Van Arsdale v 
State. 198 SW2d 270. 149 Tez.Cr 
689—Flores v State. 166 SW2d 
706. 145 Tez.Cr 134—Gonzales v 
State. 126 SW2d 492, 186 Tex.Cr 
469—Bryant y State, 56 SW2d 
1037, 122 Tez.Cr 885—Hammond y 
State. 49 SW2d 779, 121 Tex.Cr 
696—Harris v Stata 89 &W2d 888. 
118 Tex.Cr 597 
54 0Jr p 1016 note 56. 

Use of gun to obtain aatomobUe 
Where accused, poslng^ as a pro¬ 
spective buyer of automobila asked 
salesman to demonstrate the automo¬ 
bile. and thereafter accused drew a 
pistol and pointed it at the salesman 
and gained possession of the automo- 
bila statute dealiniT with aoaulsition 
of property by threats had no appli¬ 
cation. and prosecution was properly 
initiated and pursued under statute 
defining^ robbery by assault, etc.— 
Etzler V State, 158 SW2d 495. 148 
Tex.Cr 827. 

89 US-Xorris v U S., CCJLTex., 
152 F2d 808 certiorari denied 66 
set. 1118 828 US 850 90 BEd 
1623—PutkowskI y U S., CCA. 
Mich 149 F 2d 481. 

Ala—Gable v State. 15 So 2d 694. 31 
Ala.App 280 certiorari denied 15 
So 2d 600. 245 Ala 53 certiorari: 
denied 64 SCt. 943. 822 US 726. 
83 REd. 1562. 

Ckl—People v CaUiham. 185 P2d 
842, 81 CalJlpp2d 928 
lU—^People y Bums. 86 NR2d 197 
403 BL 407—People v Guinto. 29 
NRSd 602 874 Bl 404 
Ky —Catron v. (k>mmonwea]tl^ 66 

5 W2d 17. 251 Ky 786 

Mas s. - -Commonwealth v Novtckl. 87 
NE.2d 1. 324 Masa 461. 

Minn —^Duluth St. By Go v tBIdellty 

6 Deposit Oo of Md., 161 N.W 595. 
186 Minn. 299 LuILA.1917D 68A 

Mo—State v Sharpe. 84 S.W2d 75, 
326 Mo 1063 

Ohio—State v Rogers, 27 NE.2d 791, 
64 Ohio App 39 

Okl—Marks v State 102 P2d 956 
69 OklCr 330—tinman v State, 65 
P2d 1228 61 OkLCr 73—Roberts 
V. State. 292 P 1048, 49 OkLCr 181 
—Sanders v State, 287 P 642. 46 
Okl Cr 298. 

i Fa—Oommonwealth. ez reL Otten v 
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Smith, 190 A. 525. 126 PaSuper 
288 

Tez.—^Palmer v State, 81 S.W2d 76, 
128 T6X.Cr 278 

54 OJ p 1016 note 66—42 CJ P 1896 
note 82 

Falluve to pay for merchandise 
One asking station attendant for 
gasoline and then driving ofl without 
pacing did not thereby commit rob¬ 
bery —Williams V State 180 NE. 58. 
124 Ohio St 585. 83 A.L.R. 489 

90u Ala—Thompson v States 134 So 
679, 24 AlaApp 800 

91. Aric.—Jenkins v States 87 SW 
2d 60.191 Ark. 507 

CeU —People v Kuranofl. 224 P 2d 
402. 100 Cal App 2d 678 
Mlsa-Lovem v State. 80 So 2d 511. 
Tez.—Bird y State. 147 SW2d 600, 
141 T6Z.Cr 185 
54 aj p 1017 note 58. 

99. US—Norris ▼ U S,C.CA.Tez., 
152 F2d 808 certiorari denied 66 
set 1118, 828 US 860, 90 L.Ed. 
1628 

Ariz.—State v Stephens. 186 P2d 
846. 66 Arls. 219 

Ark.—Jenkins v State, 87 SW2d 60. 
191 Ark. 507 

Cal—People y Kuraaoff, 224 P2d 
402, 100 CaLApp 2d 678 
Ind.—Koby y State, 198 NE 88, 209 
Ind. 9L 

Tez—Bird v State, 147 SW2d 500, 
141 T6Z.Cr 185 
54 CJT p 1017 note 59 
Battery, aggravated or otherwise, 
is not an essential Ingredient of the 
crime of robbery—State v Wood- 
worth. 1 A.2d 254. 121 N JLaw 78. 

93. US—Norris V U S OCJLTez., 
152 F2d 808. cerUorari denied 66 
set 1118, 328 US 850, 90 liRd. 
1628 

CaL—People ▼ Borra, 11 P2d 403 
123 CalApp 482 

NJ—State y Woodworth. 1 A.2d 254. 
mNJBaw 78 

Okl —Hood y State, 167 P 8d 913. 80 
OkLGr 176 

WY a Corpu s JozUi dted in State 
y Alvis, 180 SR, 257, 116 WVa 
826 

54 OLJ p 1017 note 67 

9A Aris.—State v Stephens^ 186 P 
2d 84$. 66 Ariz. 219 
Cal—People v Borra, 11 P2d 408 
128 CaLApp 482 

Ky—Waggner v Commonwealth, 182 
S.W2d 661. 298 By 168 
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robbery ordinarily mdude force or intmudation or 
some phase thereofi as an essential element of the 
crime, and except where the classification of, or 
punishment for, the oifense is in issue the question 
of which was used is unimportant^^ Under statutes 
defimng robbery as a taking by assault, violence, 
putting in fear of life, or putting in fear of bodily 
injury, a taking by any one,®® or by any combina¬ 
tion,®^ of these methods may constitute robbery 
Under a statute punishing as a particular classifica¬ 
tion of robbery any taking by force, violence, as¬ 
sault or putting in fear, the offense may be com¬ 
mitted by taking m any one or more of the specified 
ways 

§ 11. -Prior, Contemporaneous, and 

Subsequent Force or Intimidation 
Generally 

In oenaral, the force or Intimidation eseentlal to rob¬ 
bery mutt either precede or be contemporaneous with, 
and not eubaequent to, the taflclng 

The force or intimidation essential to robbery 
need not precede the taking of the property®® 
However, it must either precede or be contempo¬ 
raneous with such taking,! m the sense that the 
force or intimidation must be concurrent® or con- 
coimtant® with the taking Subsequent force can¬ 
not relate back to the act of taking so as to be 
considered force accompanymg the act,® and the 
general rule is that violence or intimidation sub¬ 


sequent to a taking by other means will not render 
the act robberj'’® In order to constitute robbery, 
the force or fear may and must be employed ei¬ 
ther to obtam or retain possession of the property 
or to prevent or overcome resistance to the tak¬ 
ing,® but, as discussed infra § 13, force employed 
merely as a means of escape is not suffiaent 

Subsequent force or part of precedent taking 
Although there is a measurable period of time be¬ 
tween the takmg and subsequent force, if the lat¬ 
ter occurs so soon after the former as to be part 
of the same transaction the violence is legally con¬ 
comitant with the taking ^ 

§ 12. -Previous Force without Accom¬ 

panying Purpose to Rob 

violence preceding the taking, although resulting 
from causes other than an Intent to rob^ Is generally con¬ 
sidered sufficient as an element of robbery 

Even though the violence precedes the taking, 
and results from causes other than an intent to 
rob, felomously taking the property of a victim 
rendered helpless by one’s own violence has been 
held robbery,® although there is also authority to 
the contrary ® 

§ 13 -Subsequent Force to Aid Escape 

Fores or Intimidation employed subsequently to the 
taking as a means of escape will not support a charge 
of robbery. 


KC—State v Sawyer, 29 SXLSd 84, 
224 NC 61. 

Okl —Marks v State, 102 P 2d 956, 69 
Okl Cr 880—Thoreson v State, 100 
P2d 896, 69 OklGr 128 
64 CJ p 1017 note 60 

95. Tex.—■Williams v State, 102 S 
W 1184 51 Tex.Gr 861. 128 Am. 

96. Mo —Corpus Juris cited In State 
V Medley, 186 SW2d 688, 684, 868 
Mo 926, certiorari denied 66 SCt 
1091, 826 US 864, 89 UEd. 1976 

54 aj p 1018 note 65 
97 Tex.—Robinson v State, 149 S 
W 186, 67 Tex.Cr 79 
64 G.J p 1018 note 66 

96. Fla.—Montsdoca v State 98 So 
167, 84 Fla. 82, 27 A.L.R. 1291 

99. Ey—Armstronff v Common¬ 
wealth, 227 SW 162, 190 Ey 217 
64 CJ p 1018 note 69 
Where great scare and firlght in 
victim were created by accused 
through his entrance to house, and 
accused thereafter took property 
firom immediate presence of vlctlzn, 
his offense was that of robbery even 
though primary or pur¬ 

pose when ha entered house might 


have been to commit a criminal as¬ 
sault rather than robbery—Howard 
V Commonwealth, 288 SW2d 282, 
818 Ky 667 

1. US—Norris v U S, aCA.Tex., 
152 F2d 808, certioran denied 66 
set 1118, 828 US 860, 90 L.Bd. 
1628 

Ala.—TunstiU v State, 84 So 2d 857, 
88 Ala.App 460, certiorari denied 84 
So 2d 859, 250 Ala. 421—Thompson 
V State, 124 So 679, 24 AlaApp 
800 

OkL—Cannon v State, 107 P 2d 809, 
71 Okl Gr 42 

54 C J P 1018 note 70—48 C J p 1896 
note 88 

fl. Ohio—Tiller v State, 11 Ohio 
ClrCt,NS., 461, 82 Ohio CirCt 
704. 

3 Ala.—^Thompson v State, 124 So 
679, 24 AlaApp 800 
64 C.J p 1018 note 72 

di Ey—Jones v Commonwealth, 74 
SW 268, 115 Ey 592, 24 Eyii 
2481, 108 Am.SJEt 840 

5. Ala.—^Thompson v State, 124 So 
679, 24 AlaApp 800 
64 CJ p 1018 note 74. 

e. Minn.—Duluth St By Co v FI- 
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dellty & Deposit Oo of Md., 161 
NW 696, 186 Mina 299, DJtA. 
1917D 684 

Okl—Hood V State, 167 P2d 918, 80 
OkLCr 176—•Eemell v State, 10 P. 
2d 287, 68 OkLCr 259 
Wash —State v Lenzi, 4 P 2d 827, 165 
Wash. 116 

Jtum of knife to retsin possession 
Where prosecuting witness obeyed 
command to walk, by reason of fear 
for his personal safety, and while 
doing as commanded money was tak¬ 
en from his pocket and when he pur¬ 
sued person who had taken his money 
such person stmOk at him with a 
knlfe^ forcing him to desist In his 
efforts to recover his money, there 
was a robbery—Hood v State, 167 
P 2d 918, 80 OkLCr 175 

7 NT—People v Olyna 7 NTS 
555, 54 Hun 333. 834, affirmed 25 K 
S 958, 128 N T 681 
54 C.J p 1018 note 76 

& Tex.—^Turner v State, 198 SW 
2d 890, 150 TexXir 90—Alanis v 
State. 177 S W2d 966 147 Tex.Cr 1. 
54 C J p 1018 note 77 

9 Philippine —^U S v Bimeda, 4 
Philippine 329 
64 C J p 1019 note 78. 
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Force or int.Tudation employed subsequently to 
tbe tat T'g and merely as a means of escape is in- 
sumciL^i: ^asis lor a charge of robbery lO On the 
question \»herher force was imolved in the appro- 
p-iation of the property, rather than m efrecting 
escape, the mere fact that the property \\as m 
t-e physical custody of the ofrender at the time 
the force was used does not p*ec xAt a conviction 
for robbery ,11 the p-operty may be dee*^ed still 
in the possession of tre oerson against whom the 
force was applied rorwnthsmndmg accused had 
physical custod> of the propert> i* 

§ 14- —— Subsequent Force to Prevent Re¬ 
capture of Property 

Where the property was taken without force or in¬ 
timidation, the subsequent use of force or intimidation 
to prevent recapture of the property will not render the 
act robbery. 

In genera], where property was taken without 
force or intimidation, the subsequent use of forcei^ 
or intimidationi^ to pre\ent retaking of the prop¬ 
erty 1^- the MCtjn does not render the act robbery 
Under the language of some statutory pro\isions, 
however, the use of force or fear to prevent or 
G\ ercome resistance to the retention of the property 
IS suffiaent to constitute an element of robbery i^ 
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§ 15. - What Constitutes Force m Gen¬ 

eral 

The fbree relied on as an element of robbery mutt 
be such as to effect a transfer of the property from the 
victim to the robber, but if it le sufficient to overcome 
resistance the particular degree of violence Is Immate¬ 
rial 

Wliere force is relied on as an element of the 
crime, it must be such as to effect the transfer of 
the property from the victjn to the robber It 
must amount to actual personal violence^^ except 
under statutes making force against property an 
element of robber}', in which case violence against 
property is sufficient without violence against the 
person 

Degree of force The amount or degree of force 
requisite to robbery is such force as is actually suffi- 
aent to overcome the victim's resistance,^® as by be- 
wildenng and confusmg him,®® and force amounting 
to a substantial physical struggle is suffiaent®^ 
If the force used is sufficient to overcome resist¬ 
ance, the particular degree of violence employed 
IS immaterial as an element of the crime®® and be¬ 
comes important only when considered in connec¬ 
tion with the grade of the offense or the punishment 
to be imposed.®® It is not necessazy to show a per- 


lOu Mo—state v Clemons, 202 S 
W2d 75 256 Mo 514 
Nev—State v Sala, 169 P2d 524, 63 
Xev 270 

OkL—Hood V State, 157 P 2d 918, 80 
Okl Or 175—Kernell v State, 10 P 
2d 287, 52 OU Cr J59 
W'asK—State r Lenzi, 4 P 2d 827, 165 
Wash. 116 

54 CJ p 1019 note 79 
11. Ga.—Rivers v State, 169 8JE. 
260, 46 GaJLpp 778 

IS. Ga.—Rivers v State, supra. 
^Khurtody* sad ‘‘possessioii’’ are dle- 

HsgulShed in that delUery of soods 
may sire mere custody thereof while 
technical possession remains In one 
dellveriny yoods, or delivery may di¬ 
vest him of possession.—Rivers v 
State, supra. 

13. Ma—State ▼ Spivey, 204 SW 

259. 

54 OJ p 1019 note 80 

14. Mo—State V Parker, 170 SW 
1121, 262 Mo. 169, URJLIOISC 121. 

54 CJ.p 1019 note 81. 

15 xev —State v Sala, 169 P 2d 524, 
62 Xev 270 

ISb Ala.—^Thompson v State, 184 So 
679, 24 Ala.App 300 
54 C.J. p 1019 note 83 
Force and intimidation as alternative 
reauirements see supra § 10 

IT. Ga—^R ivers v State* 169 

260, 46 GaApp 778. 


[XC—State V Sawyer, 29 SB.3d 84, 
[ 224 XC 61 

i Okl —Cannon v StatA 107 P 2d 809 
71 Okl Cr 42 
54 C J p 1019 note 84. 

Poroe held Shown 
Where the demonstrator of an au¬ 
tomobile was induced by trick to 
leave it and enter a house where he 
was thr^tened with a pistol, and 
bound, and the prospective purchas¬ 
ers then took the car, the demonstra¬ 
tor was in possession thereof until 
the others took actual possession of 
it, and they obtained possession by 
force, not by trick, and hence were 
yuilty of robbery—Clark v State, 220 
S W 100, 87 Tex.Cr 107 
Poarae not khown 

Where accused removed articles 
fh>m victim's pocket while companion 
of accused pointed a pistol at the vic¬ 
tim and there was no resistance on 
victims part, there was no robbery 
by force, and robbery, if any, was 
by intimidation.—Nelson v StatA 46 
SE.2d 488, 203 Ga 880 

18. Philippina —JJ 8 v ITtiecA 7 
Philippine 511 
54 C J p 1019 note 85 

19 Ky —Wayyner v Common¬ 

wealth, 182 SW2d 661, 298 Ky 
163 

N J —State V Woodworth, 1 A.2d 254 
121 NJXaw 78 

OkL—Oospus Jnxis cited in Marks v 

45S 


I etatA 102 P 2d 955, 959, 69 OkLCr 
880 

54 C J p 1019 note 87 

80 NY —Mahoney v PeoplA 2 Hun 
202, 5 ThompA & C. 829 

81. Ga—R ivers v StatA 169 S.SL 
360 46 Ga-App 778 
54 CJ P1019 note 89 

88. M i nn —Duluth St. Ry Co v Fi¬ 
delity 6b Deposit Co of Md., 161 N 
W 595, 186 Minn. 299, li.BJL1917D 
684. 

N a—State V SlpeA 66 S.B 2d 127, 
288 Na 688—State v Sawyer, 29 
SK.3d 84. 224 N a 61 
Okl—Cannon v State. 107 P2d 809, 
71 OkLCr 42 

Ter.—Alsobrook v State, 115 SW2d 
668, 184 Ter Cr 822—^Harris v 
StatA 89 3W2d 888, 118 Ter.Cr 
597 

54 C J p 1019 note 90 
Pozoe need to zemove monoy jCrom 
victim’s pocket is sufficient force or 
\iolenoe within statute deiinlny rob¬ 
bery as a takiny by force or vlolenca 
—Spencer v U 8., 116 F2d 801, 78 
APPJ>a 98 

83. OkL—Monayhan v State, 184 P 
77, 10 OkLCr 89. 46 L.RJL,NS, 
1149 

Degrees and grades of offense see In¬ 
fra 5S 24-80 

Purlshment generally see Infia 91 
51-59 
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sonal injury,or a blow,*® or force sufiSdent to 
overcome any resistance the victim was capable of 
offenng ^6 in fact, robbery by force may exist al¬ 
though the victim makes no resistance 

Admtntsiratton of poison rendering the victim 
helpless to resist the taking of his property is 
sufficient to constitute force*® of a constructive 
character*® supporting a charge of robbery 

Place exerted The particular place m which 
the force is exerted is immateriaL*® 

§ 16. —— What Constitutes Intimidation in 
General 
a. In general 
b Particular fears 

a. Ih General 

Intimidation In the law of robbery moans putting In 
fear, and the fear must arise from the conduct of the 
accused rather than the mere temperamental timidity of 
the victim The fear need not be so great as to result 
In great terror, panic, or hysteria 

^Intimidation,’’ as the word is used m the law 
of robbeiy, means putting m fear®^ In order to 
constitute robbery by intimidation, it is essential 
that the property taken be surrendered because 
of the apprehension of mjury,®* and that the fear 
be that under compulsion of which the victim parts 
with his property®® The fear essential to rob¬ 


beiy must be caused by accused,*® intentionally,*® 
and not arise from the mere temperamental timidity 
of the victim *® However, if there exists reason¬ 
able belief that injury will result from noncom¬ 
pliance with the robber’s demand, the necessary 
"fear” is present®^ 

Degree of tnHnndation The intimidation must 
be such as to cause a reasonable apprehension of 
darger®* However, the fear aroused need not 
amount to great terror,®® panic,®® or hystena.®! It 
IS necessary and sufficient that the fear is strong 
enough to overcome the victim’s resistance and m- 
duce him to part with the properly under its com¬ 
pulsion ®® 

b. Particalar Feaxs 

A fear of bodily Injury will support a charge of rob¬ 
bery, whether aroused by words or gestures, and a 
threat of Injury to property will also suffice, but a tak¬ 
ing by means of threats of arrest and criminal prosecu¬ 
tion ordinarily is not considered to be robbery 

Putting the victim m fear of bodily injury is 
sufficient mtimidation to sustain a charge of rob¬ 
bery®® However, actual fear of such mjury need 
not be proved,®® since a legal presumption of fear 
will anse from facts clearly indicating a cause 
therefor®® It is not necessary that the victim 
should have feared bodily mjury if he did not re¬ 
sist, It bemg suffiaent if he feared it m the event 
he should re'lsist®® A short separation of victim 


Mi Ey—Commonwealth. T Bavlq, 66 
S.W 27, 22 KyJLj. 1717 

as. zy—Cbmmonwealth v Davis, 
supra. 

as. Tex.—^Rylee v State, 226 SW 
744, 20 Tex Cr 482 

87 Oa.—Moran y State, 53 S B 806 
125 Qa. 28—McIntyre v State, 152 
8 JD. 214, 41 Qa.App 852 

as. Nev—State v Snyder, 172 P 
864, 41 Nev 458 
64 aj p 1020 note 27 
89. Key—State y Snyder, supra. 

54 OJ p 1020 note 28 

80. Masa—Commonwealth y Wei¬ 
ner, 162 KJS. 862, 265 Mass 606 

54 C J P 1012 note 86 

81. Qcl—S hebany y Lowry, 162 S.S. 
114, 170 Ga. 70. followed in Reid y 
Lowry, 164 8 B. 702. 171 Ga. 164— 
Rlyers y State, 162 BEL 260, 46 
GNuApp 778. 

64 CJr p 1020 note 1. 

OoBstmcttve force by which crime 
of robbery msy be committed in¬ 
cludes all demonstrations of force, 
menaces, and other means by which 
yictim is put in fear sufficient to sus¬ 
pend free exercise of his will or to 
preyent him from resisting the taUna 
of his property—State y Sipes, 65 S 


E.2d 127, 288 KC 688—State y Saw^ 
yer, 22 SE.2d 34, 224 Na 61—12 CJT 
p 1804 note 78 [a] 

38. Ala.—^Thompson y State, 184 So 
679, 24 Ala.App 800 
64 CJ p 1020 note 2 

38. Ark.—^Martin v State, 18 8 W 2d 
597, 178 Ark. 1117 

M Mo—State y Parker, 170 SW 
1121, 362 Mo 169, IJEtA.1915C 121 
—State y Welnhardt, 161 SW 
1151, 258 Mo 629 

85. Mo —State y Welnhardt, supra. 

86 . Arlz.—State y Stephens, 186 P 
Sd 346. 66 Aria. 212 

54 C J p 1030 note 8 

87. HI—People y Bodkin, 186 KSL 
494, 804 IlL 184. 

Tex.—^Hom y State. 280 SW. 698, 
89 Tex.Cr 220 

88 ; PlcL—^Montsdoca y States 28 So 
157, 159, 84 Ela. 82, 27 A.L.R. 1291 
64 aJ p 1020 note 9 

88 . Ark.—Clary v State, 88 Ark. 661 
NC—State y Nicholson, 82 SJSl 818, 

124 Ka 820 

40L Tex.—Horn y State, 280 SW 
693, 624, 89 Tex.Cr 220 
i 64 C J p 1020 note IL 

459 


4L OkL—Ross y Stote, 287 P 469. 
81 OklCr 148 

54 C.J p 1020 note 12 

42. Arlz.—State y Stephezui. 188 P 
8 d 846. 66 Arlz 219 

OkL—corpus Otizis cited in Marks v 
SUte. 102 P2d 955, 959, 69 Okl Gr 
880 

54 OJ p 1020 note 18 

43. Ind —Corpus Jtuls gnoted in 
Koby y State, 198 NJEl 88. 90, 209 
Ind. 91. 

Okl—Cozpiis dbxls olted in Mhrks y 
States 102 P2d 955, 959. 69 OkLGr 
880 

64 OJ p 1021 note 14 

44i, Ind.—Corpus dtctis guoted In 
Eoby y State, 198 NB. 88. 90, 209 
Ind. 91. 

Okl —Jones y States 179 P 2d 484, 84 
OkLCr 81—^Edwards y State, 25 
P2d 800, 66 OkLCr 110 

54 C J p 1021 note 15 

45. Ind.—Corpus juris gnoted In 
Kohy y State, 198 NJl 88, 90, 209 
Ind. 91. 

Okl—Jones y State. 179 P2d 484. 84 
OklCr 81 

54 aJ p 1021 note 16 

46L Ind.—Corpus Jtuls gnoted In 
Roby y State. 198 NB. 88. 90. 209 
Ind. 91. 

64 C.J p 1021 notes 17,18. 
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and accused after intunidation and before the prop- 
ert 3 IS taken will not necessarily preclude the pres¬ 
ence of intimidation as an element of the offense 
Under a statute defining robbery as a felonious 
tak-ng from another “bj •i-iolence to his person or 
by putting such person in fear of some immed ate 
injury to his person,*’ it is an essential element of 
robbery by int.mxdation that the MCtim was put in 
fear of “immediate** cod ’y injury 

The fear of bodih injury sufficient to support 
a charge of robje’y xnaj be aroused b> a word,^® 
or gesturCjSO as where the victim is threatened wnth 
4* gun5i or knife 52 Even a slight cause of fear®* 
G- ind rect la’ig.^age of a threatening character®^ 
be svfiicient to constitute mtmiuaton, and 
the victim ira\- be deemed to have been put in fear 
if the transc^ction is attended with such circum¬ 
stances of terror as in common experience are 
likeK to create an apprehension of danger and 
induce a man to part with his property for the sake 
of his person 55 Under a statute defining robbery 
as a taking “b\ force or fear,” and further provid¬ 
ing that robberj with a dangerous or deadlj weapon 
IS first degfree, and all other robbery second degree, 
the use of a dangerous or deadly weapon is not 
an essential element of the crime.55 

Inptry to property Robbery may be committed 
hy obtaining property from the person of another 
by threats of injury to his p’Xipcrty 5^ 

Threats of arrest and prosecution Ordmanly,®* 
although not m all jurisdictions,5® taking property 


by means of threats of arrest and criminal prose¬ 
cution IS not robbery However, where threats to 
arrest or prosecute for a crime are accoiupamed 
b> actual force or threat of bodily injury, robbery is 
shown 5® 

VTi le the doctnne has been called an excrescence 
on the law,5i it is a well-settled exception to the 
general rule that the threat of prosecution for 
sodomy may constitute intimidation supporting a 
charge of robbery and such threats are sufi&cient 
whether the person threatened is guilty or innocent 
of the unnatural enme*®^ 

§ 17. —— Snatching 

Some authorities hold that. In the abtenee of stat¬ 
ute, mere snatching is not robbery unless there is con¬ 
current Intimidation or violence, but a taking by snatch¬ 
ing constitutea robbery under the terms of some stat- 
utes 

There is a conflict m the cases decided under 
the common law, and statutes substantially similar 
with req>ect to the element of force or intimidation, 
as to whether mere snatching of property con¬ 
stitutes robbery According to one view such 
snatching, wnthout further indicaticm of violence, 
IS robbery®* Other authority, however, holds that 
mere snaching is not robbery,®® as where the prop¬ 
erty IS snached so quickly as to allow no time for 
resistance ®7 Irrespective of these conflicting 
views, the authorities unite m condemning snatch¬ 
ing as robbery where there is concurrent intiimda- 
tion,®® or actual violence m excess of mere snatch¬ 
ing,®® as where the force used m snatrhtT ^ g is so 


47. OkL—^Tipton v State, 212 P 612, 
23 OklCr S8. 31 AL.R. 1071. 

S4 GLJ p 1021 note 19 

48. SCiss.—Webb v State, 55 So 356, 
99 Miss. 545 

49. Alia—Cknpu JTiixls gnoted In 
State V Stephens, 186 P2d 346, 
350, 66 Axis. 219 

Ark.—Clary v State 33 Ark. 561. 

NJ —State V Woodworth, 1 A.2d 254, 
121 N.JLaw 78 

Na—State V Sawyer. 29 SEL2d 84, 
284 KC 61 

50. Alia—Ooxpns JwOm vioted in 
State V Stephana 186 P 2d 346, 350, 
66 Aria 219 

XJ—State V Woodworth, 1 A.2d 254, 
121 N J Law 78. 

XC—State V Sawyer. 89 SwBL2d 04. 
224 XC 61. 

54 C.J p 1021 note 23 

8L Wash.—State v Casta 207 P 
952 120 Wash 537 

54 C.J p 1021 note 24 

6S. XeT—State v Luhana 101 P 
260 llXev 278 

54 CU p 1021 note 25. 


[68. XO—State v Sawyer. 29 SK2d 
34. 224 XG. 61. 

54. Ga—Sweat v Stata 12 SJBL 275, 
90 Ga 815 

54 C J p 1021 note 26 
56. X J —State V Woodworth, 1 A.2d 
254, 121 XJLaw 78 
NC—State V Sawyer, 29 S.X.2d 84. 
224 Xa 61. 

68. CaL—People v Coleman, 127 P 2d 
309, 53 Cal App 2d 18 
54 CJ p 1021 note 27 
67 Ky—Lanford v Commonwealth, 
278 SW 492, 498, 209 E:y 698 
54 C.J p 1029 note 29 
58. Fla—Montsdoca v State, 98 So 
167, 84 Pla 82, 27 A.L.R. 1291. 
64CJ pl022 nota3L 
58. Phllippina—U S. v Sanchea, 26 
Philippine 88 
54 <U p 1022 note 80. 
eOL Fla—^Montsdoca v Stata 98 So 
167, 84 Pla 82, 27 A.L.It. 1291 
64 CJT p 1022 note 86 

61 . Fla—Montsdoca v Stata supra 

63. Ga—tionar v Stata 12 Ga 298 
54 QJ p 1022 note 38 


63. Ga—Lons ▼ Stata supra 
54 GJ p 1022 note 84. 

64b Ky—StodKtony Commonwealth, 
101 SW 298, 186 E:y 268, 80 KyL. 
1302 

65 Ky —Jones v Commonwealth, 66 
SW 683, 112 Ky 689, 23 KyL. 
2081, 99 AiaSbR. 380. 57 LRJL 482 
54 CJ* p 1022 note 40 
68. Aria—Lear v Stata 6 P2d 426, 
89 Aria 818 
54 C J p 1028 note 4L 
67 Miss —Corpus J uris dted In 
Terry v Xatlonal Surety Co, 145 
So 111, 112, 164 Miss 894. 

54 CLJ p 1028 note 42 
68. Ala—Evans v State 80 Ala 4 
CaL—People v Jefferson, 88 P2d 238 
31 CalJLpp 2d 562 

Mo —SUte V Clemona 202 B W 2d 76, 
856 Mo 514. 

69 Mo—Ooxpns Otnls cited in 
State V Clemona 208 S.W 2d 76, 78, 
856 Mo 514. 

54 CJ p 1023 note 44. 

Seisure of victim 

When two or more persons seise 
and hold the victim, while still anoth- 
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great as to knock the victim down,^® or where a 
physical struggle^i or blow ^2 accompames the 
snatchmg, or where the property is so attached to 
the person*^® or apparel^^ of the victim as to af¬ 
ford resistance, although there is authonty hold¬ 
ing that the attachment of the property to the per¬ 
son or apparel does not turn snatchmg into rob¬ 
bery 

Knocking property out of the holder^s personal 
possession and taking it away have been held rob¬ 
bery, because some force was required to secure 
the property Other authonties have held that 
merely knocking property from the owner’s hand 
and picking it up after he has left are not robbery 

Statutes modifying cominon law The purpose 
of some robbery statutes is to expand the common- 
law definition of robbery so as to include a taking 
by sudden or stealthy seizure or snatching Thus, 
under a statute defimng robbery as a taking by 
force or intimidation ‘'or the sudden snatching, 
taking, or carrying away” of anythmg of value 
“without the consent of the owner or person m pos¬ 
session or control thereof,” mere snatching is rob¬ 
bery,and neither force®® nor intimidation®! is 
essential However, it must appear that the vic¬ 
tim was conscious that his property was being tak¬ 
en,®® although if he acquires such knowledge at 
any time before the taking is completed, the statute 
IS satisfied.®® The difference between the sneak 
ihief and the snatch thief under the statute lies in 
the stealth of the taking,®® and it has been said that 


the only difference between robbery by snatching 
and larceny from the person is that m the latter 
case the property is abstracted without the knowl¬ 
edge of Its possessor ®® 

§ 18 -Artifice and Trickery in General 

Taking property from another by artifice or trickery 
la not robbery 

Taking property from another by artifice or trick¬ 
ery is not robbery ®® 

§ 19 -Pocket Picking 

In the abaenee of violence or Intimidation the act 
of picking pockets ia not robbery, but aufliclent force 
may appear If ahoving and puahing the victim accom¬ 
panied the pocket picking 

\\niere there is neither actual violence nor mtim- 
idation, the act of pickmg pockets is not robbery ®7 
The force used m stealthy abstraction of property 
from the pocket of the victim,®® or m open rifling 
of the podcets of one unconscious,®® is not the char¬ 
acter of violence essential to robbery However, 
if force or mtimidation is used m place of stealth, 
the crime is robbery ®® 

Shoving and pushing a victim unaware of the 
pocket picking has been held to show sufikient force 
to render the act robbery ®! 

§ 20 —— Forced Sale, Gift, Etc. 

A forced aale, gift, or other transaction of a similar 
nature may constitute robbery where violence or fear la 
the cause Inducing the victim to part with his property. 


■er takes from him his money, case 
is one of robbery—^Burlund v State, 
90 SW2d 260, 129 Tex.Cr 677 
70. Ala.—Bvans v State, 80 Ala. 4. 

54 aJ P 1023 note 45 
*71. Ill-^People V Campbell, 84 N 
BL loss, 284 m. 391. 12S AslSR. 
107, 14 Ann.Cas 186 
64 CJ p 1024 note 49 
78. Ohio—Sherman v State, 4 Ohio 
GirCt. 631, 2 Ohio CirDec. 691 
64 C.J P 1024 note 60 
78. Oa.—Smith v State, 48 SB. 786, 
117 Ga. 820 
54 GU p 1038 note 46 

74. Ky—Perry v Commonwealth, 85 
S W 782, 27 KyJL. 612 

64 CLJ p 1028 note 47 

75. NT—People v Hall, 6 Fark.Cr 
642 

78. Cal—People v Clasrton, 264 P 
1106, 89 CaULpp 406 
64 CJT p 1024 note 51 

77 NT—People V McGlnty, 24 Hun 

82. 

64 CLJ p 1024 note 62 

"78, 1>C—Neufteld v V S, 118 P2d 
876, 78 AppJOC. 174, certiorari de¬ 


nied Buben v U 6» 62 SCt. 580, 
$16 US 798, 86 KBd. 1199 

79 Ga.—Pride v State, 54 S B. 688, 
135 Ga. 750—Wllliama v State, 70 
S B. 890, 9 GaApp 170 

HLemeats 

Bobbery by sudden snatching oc¬ 
curs where the only force used is 
that necessary to take property from 
owner, who is off guard, and where 
owner does not resist and is not in¬ 
jured.—Blvers V State, 169 S B 260, 
46 GaApp 778 

80 Ga—Hall ▼ State. 168 BJBL 199, 
200. 41 GaApp 888 

64 G.J P 1024 note 55 

81. Qa—Hickey v State, 68 &B. 
1026. 125 Ga 146. 

82. Ga— Morris v State, 58 SJBl 664, 
126 Ga 86—Williams v Stata 70 
SB. 890, 9 G€lApp 170 

88. Ga—Hall v Stata 168 S B. 199. 
41 GaApp 368—Williams t State. 
70 S.B. 890, 9 GaApp 170 

84. Ga—Williams v State, eupra 
64 dJ p 1024 note 60 

85. Ga—Hall v State 163 S BL 199 
41 GaApp 368—Williams v State, 
70 S.B. 890, 9 GaApp 170 
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86 Mo—State V Cantrell, 884 aW 
800, 290 Mo 282 

43 CJ p 1896 notes 84-86—64 dJ p 
1024 note 61. 

87 Miss—Corpus juris cited in 

Terry v National Surety Co., 146 
So 111, 112, 164 Miss 894. 

64 C J p 1024 note 62 

Snatching see supra S 17 

8a Miss—Oozpns juris otted la 

Terry v National Surety Co, 146 
So 111, 112, 164 Misa 894. 

64 dJ p 1024 note 64 

89 Misa—Oorpns juris cited la 

Terry t National Surety Co., 146 
So 111. 112, 164 Misa 894. 

64 C J P 1026 note 65 

Taking property from victim rendered 
xmconsdous by violence of defend¬ 
ant see inffa { 21. 

9a Tex.—Tones v State, 88 SW 
217, 48 Tex.Cr 863 122 Am.SJEL 
769, 1 IiJt.A.,NS, 1024, 18 Ann. 
Cas 456 

64 dJ P 1025 note 66 

91. Ky—Snyder v Commonwealth, 
65 SW 679. 21 KyX 1588 

Pa—Commonwealth v Snelllng, 4 
B*nn. 879 
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If force or fear is the moving cause mduang the 
Mctim to part with his property, it makes no dif¬ 
ference that the taking is effected by means of a 
forced sale or gift or other circumstances of such 
nature In such case the act is robbeiy, ei en 
though the taking is in the gmse of a legal con^sca- 
tioiL®8 On the other hand, if the element of force 
or mbmidation is m fact absent, the taking is not 
robbery®^ 

§ 21. Taking against Will of Owner or Per¬ 
son in Possession 

In general, the taking must be without the consent 
or against the will of the victim, but It Is not always 
necessary that the victim be conscious 

In general, it is essential to the commission of 
the crime of robbeiy that the taking should be 
without the consent^^ or against the will^^ of the 
victim. Howe\er, it is not essential that the vic¬ 
tim be consaous,®^ or aware of the robbery if con- 
scious,^^ provided force is used to render him un- 
consaous or unaware of the takii^ Under a stat¬ 
ute defimng robbery to include a taking by stealthy 
seizure, knowledge on the part of the victim is 
not necessai^' •• 

What constitutes consent, by whom given 
“Q>nsent'* as used in the law of robbery has been 
said to mean a voluntary >ielding of the will^ by 


one with power to act,* and cannot exist where 
there is either force* or intimidation.^ Where 
property is taken with the consent of the victim, 
given without knowledge of accused and for the 
purpose of catching him m the commission of 
the act, the taking of the property is not robbery,* 
but It has also been held that carrying marked 
money in anticipation of being robbed is not con¬ 
sent constituting a defense ® 

In order to constitute a defense to a charge of 
robbery, consent must be given by the victim*^ or by 
someone authorized to represent him m this re¬ 
spect* 

§ 22. Intent 

a. In general 
b Time of forming intent 
a Claim of nght 

a. In General 

In the absence of statute, there can be no robbery 
without the existence of an animus furandl or Intent to 
steal on the part of the accused, and such an Intent must 
be ascertained from his words, acts, and conduct 

In the absence of a statute to the contrary,* 
there can be no robbery without a criminal,!® fe- 
lo ous,!! larcenous,!* or, under an express stat¬ 
ute, a fraudulent,!* intent The ammus furandi,!^ 


92. Wash.—state v Farsons, 87 P 
849 44 Wash. 299 120 AulSR. 

1003, 7 L..ItA. , 500. 12 AniLCas 

01 . 

54 CJ p 1025 notes 09,70 

98. Wash.—State v Parsons supra. 

54 GLJ p 1025 note 71. 

94. Philippine.—U S ▼ Sosa, 4 PhU- 
Ippine 173 

54 OJ p 1025 note 72. 

95. Ala.—Parsons v State, 88 So 2d 
209, 251 Ala. 467 

Cal—People v Dahl, 298 P 59, 118 
CalApp 224 

Oa.—Shehany v Lowry 152 6 EL 114, 
170 Ga. 70 followed In Reid v 
Lowry, 154 S.E. 702, 171 Ge. 104. 

Uo —Oospos juris auotsd in. State ▼ 
Wright 85 S W 2d 7. 10. 837 Mo 441 
—Ctospus auzis cited In State v 
Tharp, 64 S.W 2d 249, 258, 834 M6 
46. 

54 GLJ p 1085 note 74. 

96. Ala.—Gable t State, 16 So 2d 
694, 81 AUlApp 280, certiorari de¬ 
nied 15 So 3d 600, 245 Ala. 58, cer¬ 
tiorari denied 64 S.Ct 948, 822 U S 
726. 88 L.EId. 1562 

Sy—^Burdette ▼ commonwealth, 78 
aW.2dl8 857 Ey 828 

54 GJF »1984 notes 75, 76 

8V. C»a-^eimlngs ▼ State. 179 P 2d 
698, 84 OkLGr. 185 

Tex.—Watson ▼ States Cr., 887 aW 


I 2d 659—Alaniz v State, 177 SW 
2d 966 147Tex.CrR.l. 

54 0.3* p 1020 note 97 M, p 1026 note 
78. 

sa Qa.—Bowen v State, 84 S EL 780, 
lOQaJLpp 110 
54 CJ p 1020 note 79 
Rule under snatching statute see su¬ 
pra i 17 

99 DC.—Spencer ▼US, 110 P2d 
801, 78 AppDCL 98 

1. Ga.—Shehany ▼ Lowry, 152 S.EL 
114, 115, 170 Ga. 70 
54 <U p 1020 note 88 

a Ga.—Shehany ▼ Lowry, supra. 

54 OJ p 1026 note 84 

a Gcl—S hehany ▼ Lowry, supra 
54 CJ p 1026 note 85 

a Ga.—Shehany ▼ Lowry, supra. 

54 OJ p 1080 note 80 
abssnoe of express pro test 

If Tietlm places his property in 
hands of robber through foroe or fear 
without raising a protesting voice 
or a hand, such act Is not of his voli¬ 
tion but at will of the robber—State 
▼ Stephena, 186 P2d 846, 66 Ariz. 
819 

& 0]d.-^ouQuette ▼ Stata, 219 P 
727, 26 OkLCr 109 
54 CJ p 1026 note 88. 

a Tex.—Tones ▼ StatOi 88 aW 817, 
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48 Tex.Cr 868, 122 AmS R. 759,1 L. 
R.A^NS 1024. 

7 Ill—People V Goldberg, 185 NJBJ 
84, 302 Ill 559 

a Okl—Shouquette ▼ Stata 219 P 
737 788 25 OkLCr 169 
54 C J p 1026 note 83 
9. Minn.—State ▼ Bruno, 169 NW 
249, 141 Minn. 66, 58 
54 CJ p 1026 note 81 
la Va—^Butts V Commonwealth, 
138 SSL 704 145 Va 800 
U. Miss —Anderson ▼ Stata 151 So 
558, 108 Misa 424 

NT—People V Best, 2 NTS 2d 842, 
253AppDiY 491 
54 CJ P 1027 note 98 
la Ala—Root V Stata 25 So 2d 182, 
247 Ala 614. 

la Tex.—Glenn ▼ Stata 92 aW 
800. 49 TexjCr 849, 18 Ann.Oas. 
774 

la Ariz.—Bauer y Stata 48 P2d 
208, 46 Ariz. 858 

Ga—Moyers v Stata 197 BEL 840, 
180 Ga 440, 116 AJLiR. 981, man¬ 
date conformed to 198 aEL 288, 58 
GaApp 287 

Nev—State ▼ Sala, 109 P2d 62a 68 
Nev 270 

Ya—Jones ▼ Commonwealth, 1 SJBL 
2d 800, 172 Ya 615 
64 CJ p 1027 note 9a 
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or intent to steal,is essential to the crime. In 
other words, there must be a cnimnal intent of a 
character including the speafic intent to rob,^® 
the taking must be with the intent to deprive the 
owner of his property permanently The element 
of force or intimidation is not a substitute for the 
mtent to steal 

The intent of accused must be ascertamed and 
determmed from his words, acts, and conduct.^^ 
Where there is no mtent to deprive the o^ivner of 
his property permanently and to convert it to his 
own use, one is not guilty of robbery in forably 
taking property m the course of an arrest,20 or in 
pursuance of a suffiaent^i or insuffiaent^s -war¬ 
rant, or under military orders,^* or as a matter of 
self-protection,*^ or by mistake,*® or merely as a 
joke.*® 

Secrecy^’^ or the shielding of identity** is not 
necessary as an element of the felomous mtent es¬ 


§ 22 

sential to robbery The theft may be committed 
openly and publicly as well as clandestinely** 

Particular property intended to he taken. It is 
immatenal whether the robber takes the property 
which he originally mtended to take or whether he 
takes other property ** 

b Tune of Forming Intent 

The Intent to steal must be present at the time of 
the taking, but premeditation Is not essential 

The mtent to steal must be present at the time 
of the taking,*^ and an intent subsequent to the 
taking is immatenal ** Thus, the taking of prop¬ 
erty without a present mtent to steal is not con¬ 
verted mto robbery because of a subsequent ill^fal 
appropriation of the property,** although such sub¬ 
sequent misappropnation is a circumstance to be 
considered m determmmg the existence of the req¬ 
uisite intent at the tune of the taking *^ 


UsJbiltloa 

**jLnimus fttrandi,*' as used In role 
that animus furandl la one of essen¬ 
tial elements of robberv, Is generally 
translated as intent to steal, a crim¬ 
inal intent, or an Intent feloniously 
to deprive the owner permanently of 
his property—Jones v Common¬ 
wealth, 1 SJBLSd 800, 172 Ya. 615 

18. Ala.—Boot V State, 26 So 2d 182, 
247 Ala. 614. 

Cal.—People v Sanches, 210 P2d 9, 
85 Cal.2d 622. 

Qa.—Moyers v State, 197 SJBL 846. 
186 Qa. 446, 116 A-LJEt. 981, man¬ 
date conformed to 198 SSL 288, 68 
OaApp 287—Thomas v State, 189 
aSL 68, 64 GsJ^p 747 
Mich.—People v Liocke, 266 NW 870, 
275 Mich. 888 

Miss.—Thomas t State, 148 So. 226. 
166 Miss 897 

Nev—State v Sala, 169 P2d 624, 68 
Kev 270 

Ma—Ctoxpias JvoOm dtsd In State v 
Lunsford, 49 SJBL2d 410, 412, 229 
NC. 829 

64 dJ p 1027 note 96 
Intoxication preventing the forming 
of a felonious Intent see infra 9 81. 
The words ^*witli intent to steal,*’ 
as implied by use of word 'fraudu¬ 
lent** in statute defining robbery, 
mean wrongfuUy, and without con¬ 
sent of owner, to appropriate proper¬ 
ty taken to the taker*8 use.—Moyers 
V. State, 197 SJD. 846, 186 Qa. 446. 
116 A.LbB. 981, mandate conformed to 
198 S.B. 283. 68 QaJLpp 287 

16L Mich.—People v McEeighan. 171 
MW 600 602, 206 Mich. 867 
64 OJ p 1027 note 97 

17 Cal—People t. Growl, 82 P2d 
607, 28 CalApp8d 299—People v 
O’Neal, 88 P2d 480y 2 CaLApp2d 
66L 


Nev—State v Sale, 169 P2d 524, 68 
Nev 270 

N a—State V Lunsford, 49 SJBL2d 
410, 229 Nd 229 

Tex.—^Tomlin v State, Cr, 224 SW 
2d 259—Bailey v State. 189 S.W 
2d 699. 189 Tex Cr 260 
64 dJ p 1027 note 97 [a] 
la Cal—People v Sheasbey, 266 P 
886, 82 Cal App 469 
54C J pl027note 7 
19 Tex.—Bailey v State, 189 &W2d 
699, 189 Tex.Cr 260 
TTw of antomohlLe 

(1) Those accused, who with gun 
compelled motorist to drive his au¬ 
tomobile to enable them to escape 
from pursuing peace officers, were 
properly convicted of robbery if they 
had taken the automobile with intent 
to steal it, but could not be convict¬ 
ed of robbery if they had taken the 
automobile merely for use in making 
their escape.—Boot v State, 25 So 2d 
182, 247 Ala. 514 

(2) Under particular circumstances 
the taking of an automobile was held 
done with the intention of perma¬ 
nently depriving the owner of It so as 
to constitute robbery 

Mo—State v Smith, 68 SW2d 696 
Nev—State v Sala, 169 P2d 624, 68 
Nev 270 

90l W Ya.—State v Morris, 122 S BL 
914, 96 W Ya. 29L 
64 dJ p 1027 note 98 
8L Philippine.—U S. t Colson, 4 
Philippine 194 
64 dJ p 1027 note 99 
92, ns—In re Lewis, ]>dWaidi, 88 
F 169 

28. N d—State V Sowls, 61 N C 161 
64 dJ p 1027 note 2 

24. Ey —Southerland v Common¬ 
wealth, 288 SW 1061, 217 Ey 94. 
64 dJ p 1027 note S 
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26 OkL—Johnson v State, 218 P 
179, 24 OkLCr 826 
64 C J p 1027 note 4 

26. Pa.—Commonwealth v White, 19 
A. 850, 188 Pa. 182. 19 Am-SJEL 
628 

64 dJ p 1027 note 6. 

27. Idaho—doorpos gntls olted la 
State V Huff; 67 P2d 1080, 1088, 
66 Idaho 662 

Mise—Thomas v State, 148 Sa 226, 
165 Mies 897 

Nd—State V Bradbnxn, 10 SJB. 626, 
104 NO. 88L 

28. Idaho^-State ▼ Huff; 67 P2d 
1080, 56 Idaho 652 

29. Miss.—Thomas v State, 148 So 
226, 166 Miss 897 

sa Tex.—Bums v State, 78 &W2d 
966. 127 Tex.Cr 699 

8L Tex.—Alaniz v State. 177 SW2d 
966, 147 Tex.Cr 1—Galloway ▼ 
State, 71 SW2d 871, 126 Tex.Ck. 
294. 

Ya.-^onee ▼ Commonwealth, 1 fi-H- 
2d 800,172 Ya. 615. 

64 dJ p 1028 note 8. 

Xnteab oa eatezlag aatonmhUe 
Where motorist was robbed by 
persons hs had picked up on high¬ 
way, It was immaterial whether the 
Intent to rob arose before or after 
such persons entered the automobile 
—^People V Jackson, 161 P 2d 809, 70 
CaLApp2d 768. 

8ft. Ya.—Jones v Commonwealth, 1 
S.SL2d 800, 172 Ya. 616 

88. Tex.—Alaniz v State, 177 SWAd 
966, 147 Tex.Cr L 
54 dJ p 1028 note 9 

aa Ala.—Eennedy v. States 98 So 
822, 208 Ala. 66 
64 dJ p 1028 note la 
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Premediiction is not essential to the felonious 
intent necessary to the commission of the offense 
of robber} 

a Olann of Sight 

A taking of oro'^e-ty under a bona fide claim of right 
•r title thereto ordinarily dees not constitute robbery, 
but In order to come within this rule the taker must In 
good faith believe that he owns or Is entitled to the pos¬ 
session of the property 

As a general ruie it is not robbery to take prop- 
ert} under a bona fide cla*m of right or title there¬ 
to Cases held within this rule and, therefore, 
not robber} include the forcible taking, under a 
bona fide claim, of speafic property*^ or property 
taken as secunt},*8 of gambling gams^^ or losses,^^^ 
and of money taken from the alleged thief in re¬ 
imbursement for money honestly behe\ed to have 
been stolen.^1 In order to come within the rule, 
howe\er, the taker must in good faith believe that 
he is the owner of the property or entitled to its 
possession.^3 

CoUeciion of debt It has been both affirmed^® 
and denied^^ that collection by force or mtimida- 
tion of a debt honestly believed due constitutes 
robbery Robbery is commuted by a violent takmg 
from the person of another by force or intimida¬ 
tion, for the purpose of application to the pay¬ 
ment of a debt, of mone> or property to which the 
taker has no bona fide claim of title or nght of 

possession.^5 

Uitltqutdaied damages One who by force or 
intimidation takes property to collect unliquidated 
damages is guilly of robbery 


§ 23. Motive 

The speeiflo motive for, or ultimata object to be at¬ 
tained by, the robbery Is Immaterial 

In accordance wnth the general rule, discussed 
in Criminal Law § 31 a, that motive is not an ele¬ 
ment of a crime, the specific motive for, or ultimate 
object to be attamed by, the robbery is immaterial 
The subsequent use of the property by the rob¬ 
ber does not affect his guilt,^8 since it is not nec¬ 
essary that his motive should be appropnation of 
the stolen property to his personal use 

§ 24. Degrees and Grades of Offense 

Under various statutory provisions, robbery is 
sometimes divided mto degrees, as discussed infra 
§§ 25-27, or is classified without division mto de¬ 
grees as discussed mf ra § 28 The degree or grade 
of the offense as affected by the value of the prop¬ 
erty 18 discussed mfra § 29, and as affected by a 
return of the property, mfra § 30 

Examine Pocket Parts for later cases. 

§ 25. -First Degree 

Robbery In the first degree may be committed In var- 
lous ways, depending on the terms of the etatutee, as 
for example by the use of a dangerous or deadly weapon, 
or by the aid of an accomplice, or by putting the vic¬ 
tim in the fear of Immediate Injury to his person 

Under some statutes, robbery by one armed with 
a dangerous and deadly weapon is first d^^ree rob¬ 
bery The word "armed,” as used m statutes of 
this nature, means furnished or equipped,^^ and 
tbe actual display*>* or use®* of the weapon is an¬ 


as. CaJ —People v Pedel. 254 F 298, 
81 CalJiLpp 558 
54 C.J p 102S note 12. 
aSi Ariz.—^Bauer \ State, 43 P2d 
203, 45 Ariz. 35S 
54 C.J p 102S note 14. 

Actual owcerzhip of property taken 
see supra 5 7 

37. Okl—Johnson v Stat^ 218 P 
179 24 Okl Cr 326. 

54 CJr p 1028 note 15 
38: N.T— PeojEde ▼ Hall, 6 Parker 
Gr 842 

39 Wash.—State ▼ Steele. 278 P 
742, 150 Wash. 466 
64 a J p 1028 note 17 

dOu Utah.—People v Huahes; 89 P 
492, 11 Utah 100 
54 C J p 1028 note 18 
Ownership of gamblina gmina or loss- ' 
ee see supra 8 7 j 

41. Colo.—Analytls T People; 188 
F. 1113, 68 Colo 74 
64 GJ p 1628 note 19 


I mandate conformed to 198 S.EL 888, 

I 58 Ga.App 237 

I 43. Ga.—Moyers v State, supra. 

54 CJ p 1028 note 20 

44. Ariz.—Bauer v State, 48 P2d 
203, 45 Ariz. 358 

54 CLJ p 1028 note 21. 

46. Ga^Daniel v State, 1 SB.2d 
6,187 Ga. 411— Moyers v State, 197 
S.B. 846 186 Ga. 446 116 A.Ii.R. 
981, mandate conformed to 198 S.B. 

I 2SS, 58 GaJtpp 237 

461 Miss—rrhomas v State^ 148 So 
225 165 Miss. 897 

OkL—Sansey v State, 296 P 1002, 50 
OkLCr 258. followed in Blam ▼ 
State, 300 P 1119, 51 OkLCr 124 

54 C J p 1029 note 28 

4?. Cal —People v 077ell], 179 P 2d 
10, 78 CalA.pp 2d 888 certiorari 
denied 68 aCt 728, 883 0.3. 858, 
92 UBd. 1188 

54 CUT p 1029 note 27 


43: Ga.—Moyers v State, 197 aSL 
846, 186 Ga. 448, 118 A.LJL 981. 


4a N.T-^ope ▼ People; 88 NT 
418, 38 AmJEL 460. 
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49 Va.—Jordan ▼ Commonwealth. 
25 Gratt 948, 66 Va 948 

sa CaL—People v Raucho, 47 P2d 
1108 8 CalALpp2d 655—People v 
Stratton, 88 P 2d 696, 186 Cal App 
201—^People v Hayea 5 P2d 489, 
118 CalA.pp 841—People ▼ Davis, 
289 P 194, 106 CaLApp 179 
Mo—State v Whlpkey, 215 SW2d 
492, 858 Mo 568 

KL CaL—People v Hall, 287 P 688, 
105 CaLApp 869 
54 OJ p 1029 note 86 
Danererous or deadly weapon as basis 
of classlflcatlon without division 
into degrees see Infra i 28 

58. Cal—People v Ash, 199 P2d 
711, 88 CalJLpp2d 819—People v 
Raleigh, 16 P2d 752, 128 OaLApP 
105—People v Dahl, 208 P 59, 118 
CalA.pp 224 
54 CLJ p 1029 note 86. 

58. CaL—People v Aeh, 199 P24 
711. 88 CaLApp 2d 818—PeojOe v 
Raleigh, 16 P2d 758^ 128 CaLApp. 
105 
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necessary, since it is the possible use to which the 
weapon mig^bt have been put that controls 5^ Fur¬ 
ther, the robber need not be armed at all times 
during the robbery in order to be guilty of rob¬ 
bery in the first degree ,5® he is guilty of robbery 
in the first degree if he arms himself or becomes 
armed with a deadly weapon at any time during 
the progress of the taking or while the robbery is 
being perpetrated,®® and m this connection the 
crime of robbery is not completed the moment the 
stolen property is m the possession of the rob¬ 
bers, but may be deemed to continue during their 
attempt to escape It is not necessary to prove a 
tedmical assault®® Statutory provisions as to rob¬ 
bery with a "dangerous or deadl/* weapon are 
violated if the weapon used be either “daiigerous” 
or “deadly”®® Under some statutes, robbery m 
the first degree, if the other elements are present, 
comprehends an act committed with or without a 
dangerous and deadly weapon ®® 

A gun IS a 'Veapon” within a statute making it 
robbery m the first degree to commit robbcrj 
while armed with a weapoiL®^ A dangerous or 
deadly weapon is any weapon or mstrument which, 
from the manner m which it is used or at¬ 


§ 25 

tempted to be used, is likely to produce death or 
cause great bodily injuiy ®2 Whether or not the 
weapon is “dangerous or deadly” depends on the 
attendant circumstances,®® and the possible use 
thereof,®^ and accused is guilty of robbery in 
the first degree as a matter of law, where he com¬ 
mits robbery while armed with an instrument which 
is, as a matter of law, a dangerous weapon ®® An 
unloaded gun may be a dangerous weapon within 
the meamng of the statute ®® 

Armed with dangerous weapon or aided hy ac¬ 
complice Under a statute definmg robbery in the 
first degree as a robbeiy committed by one armed 
with a dangerous weapon or aided by an accom¬ 
plice actually present, an armed robber acting with 
an armed accomplice actually present may be con¬ 
victed of first d^ee robbery ®7 

Actual Violence or fear of immediate personal in¬ 
jury Under statutes definmg robbery m the first 
degree as taking from another “1^ violence to his 
person or 1^ putting him in fear of some immediate 
injury to his person,” one or the other is essential ®® 
However, either is suffiaent to constitute robbery 
m the first degree,®® smee the statutes do not define 


OkL—Pattarson ▼ State^ 147 P 2d 
17S, 78 OkLCr 844 
64 CJr p 1029 note 87 
84 CaJ.—People v Seaman. 281 P 
880, 101 OaLApP 802 
68. CaL—People v Wallace. 97 P2d 
888, 88 OaLApp2d 1. 

86L CaL—People v Wallace, supra. 
Weapon taken ttom viotbn 
Where victim was robbed without 
use of deadly weapon, but loaded re¬ 
volver was taken from victim duiv 
iBff commission of offense, robbery 
was '^perpetrated' by persons armed 
with deadly weapon, so as to make 
offense that of robbery of first de¬ 
gree.—People V Wallace, supra. 

87- Cal—People v Wallace, supra. 

04 Cal—People v Hall. 287 P 588, 
lOSCalApp 359 
54 GLJT p 1029 note 89. 

64 CaL—People v Coleman, 127 P 
2d 809, 58 Cal App 2d 18 
64 (LJ p 1029 note 40 
Weapon as dangerous hut not dead^ 
ly 

Proof that accused was armed 
with sawed-off 22 caliber rifle es¬ 
tablished as matter of law that he 
was armed with a “dangerous weap- 
on** which would support conviction 
of robbery of first degree, but did not 
establish that he was armed with sl 
"deadly weapon" within statute de¬ 
priving court of power to grant pro- 
batton^People v Raner, 194 P2d 
87, 86 CaLApp 2d 187. 
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60. Mo—State v Yigus, 66 8 W 2d 
854—State v Shuls. 44 SW2d 94, 
329 Mo 245—State v Curtis, 28 S 
W 2d 122, 324 Mo 58 

61. Cal—People v Plohr, 88 P2d 
862, 30 Cal App 2d 676 

68. Cal—^People v Crowl, 82 P2d 
507. 28 Cal App 2d 299—People v 
CyNeaL 38 P2d 480, 2 Cal App 2d 
551, certiorari denied O'Neal v 
State of California, 55 SCt. 848. 
296 US 781. 79 LM. 1680 

68. Cal—People v S^reeman, 260 P 
826. 827. 86 CalJkpp 874. 
Partioiilav weapons 

(1) A metal toy pistol resembling 
a 82 automatio and weighing one- 
half pound, which those accused 
claimed they used in a robbery to 
intimidate victim and which readily 
could have been used as a bludgeon, 
was a “dangerous weapon" within 
the meaning of robbery statuta— 
People V Ward. 190 P2d 972. 84 CaL 
App 2d 857 

(2) A rolled up kit of automobile 
tools is a “dangerous weapon," with¬ 
in definition of robbery In the first 
degrea—People v Crowl. 82 P2d 
507. 28 CaLApp 2d 299 

(8) Open pocketknife held against 
victim's stomach with threat to stab 
him might constitute “deadly weap¬ 
on" within definition of robbery of 
first degree, even though blade was 
less than five inches long—People 
V O'Neal. 88 P2d 480. 2 CaLApp 2d 
551. certiorari denied O^Neal v State 
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of California. 65 SCt 646. 295 lUS 
731, 79 LkBd. 1680 

64 CaL—People v Freeman, 26 P 
826 827 86 CaLApp 874 
54 OJ p 1030 note 42 
65. CaL—^People v Raleigh, 16 P2A 
762. 128 CaLApp 105 
64 CaL—People v Ash. 199 P2d 
711. 88 Cal App 2d 819—^People v 
Raner. 194 P3d 87. 86 CaLApp 2a 
107—People v Coleman. 127 P2d 
809, 68 CaLApp 2d 18—People v 
Raleigh, 16 P2d 753 128 Cal.App 
105—People v Hayes, 5 P2d 489. 
llSCalJLpp 841 
54 CJ p 1080 note 48 
Unloaded gun as dangerous weapon 
under statutes not dividing robbery 
into degrees see Infira 5 88 
67 NT—People v Faradlso. 181 
NEL 448, 444, 248 NT 128 
54 CJ p 1080 note 45 
64 Mo—«tate V Spivey, 204 SW 
259 

64 CJ p 1080 note 46 
Blements apeeffied 
The crime of robbery in the first 
degree includes all the elements of 
larceny with the added acts of vio¬ 
lence or the putting of the victim in 
fear of some immediate injury to 
his person.—State v Hawkins, Mo 
166 SW2d 644—State v Lasky. Mo. 
138 SW2d 884. 

69 Mo —State V Moulder, 57 S W 2d 
1064 

64 CJ p 1080 note 48 
I IForee and intimidation as sltsmative 
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different offenses bat merdy one offense wbicb may 
be ccmmiitted in different xirays A technical as¬ 
sault need not be proved.^^ It is not necessary 
that force should be used after the taking has been 
comp'^ted."- If intimidation is relied on, tie 
icar a-oused must je of immedmre inju’n *3 R»jj- 
bery b}- use of a deadl> and dangerous weapon is 
included within rcjbeiy in the first degree urder 
such statutes 

Feckr of ifnmcdi/iic injury Under statutes pro- 
vidmg that the fear fomn’rg an element of robbery 
may be the fear of an unlawful injarj to the person 
or property of the victim, immediate or future, 
and that when accomph«hed hy means of putting the 
person in fear oi mned’ate injury to his person 
It IS robbery in the first d^ee, putting the vic¬ 
tim m fear of immediate personal peril is robbery 
m the first degree ^5 

Infitciion of bodily injury^ Under a statute clas¬ 
sifying as first degree, robbery committed with a 
dangerous weapon, or aided by an accomplice ac- 
tuall> present, or whenever the offender inflicts 
grievous bodily harm, accused may be guilty of 
robbery with a dangerous weapon, even though 
he inflicts no bodily harm 

§ 26. -Second Degree 

Robbery In the second degree, under some statutes, 
may be committed without the use of a dangerous weap¬ 
on or by putting the victim In fSar of future injury 

Under some statutes robbery in the second de¬ 
gree may be comm 2 t*^ed without the use of a dan¬ 
gerous weapon Under statutes providing that 
robbery' committed with a dangerous or deadly 
weapon is robbery in the first degree, and that all 
other robbery is m the second degree, robbery com- 
imtted without a dangerous or deadly weapon is 
robbery in the second degree 

Fear of future injury. Under statutes providing 
that the fear forming an element of robbery may 
be the fear of unlawful injury to the person or 
property of the victim, immediate or future, and 


that when accomplirfied by means of putting the 
person m fear of immediate mjury to his person, 
it is robbeiy m the first degree, and in all other 
cases robbery m the second degree, putting him 
j in fear of ii.v re injury to person"*® or property®® 
j IS robt-eiy in t^e second degree 

I Gii 7 of persons Under statutes defining 
robbeiy in the fi^st degree as a robbery committed 
b\ one anned with a dangerous weapon or aided by 
an accoTphee actually present, or when grievous 
bodily injury is mfiicted, and defining robbery in 
the second degree as any robbery by violence or 
b^ putting the person robbed m fear of immediate 
injury, and not amounting to robbery m the first 
degree it is possible for two persons to be guilty 
of one robbery in the second degree.®^- 

§ 27 -Third Degree 

One cannot be convicted of robbery In the third de¬ 
gree where, if guilty at all, he could be guilty only of 
robbery In the first or second degree 

Under statutes defining robbery m the first and 
second degrees as ^'all robbery accomplished by 
force or -violence, or by fear of immediate mjury 
to the person,” and robbery m the third degree 
as all other robbery, where the evidence shows that 
if accused committed any robbery it -was hy feme 
and violence, he cannot be con-victed of robbery m 
the third degree.®® 

§ 28. -Classification without Division in¬ 

to Degrees 

Under statutes classifying robbery otherwiee than by 
formal ^'degrees,’' the elements necessary to constitute 
a more serious classification of the offense depend on the 
terms of the particular statute 

Under statutes classifying robbery otherwise than 
by formal ‘'degrees,” in accordance -with the na¬ 
ture and extent of the -violence or mtimidation 
employed, and other circumstances of aggra-vation, 
the elements necessary to constitute the more seri¬ 
ous classification of the offense of robbery depend 
on the terms of the particular statute.®® Under 


pluLses of element of offense see 
supra 9 10 

7a Mo—State v Williams. 188 S W 
308 

54 OJ p 1080 note 49 

71 Kan —State v Smltl^ 316 P 802, 
308, 113 Kan. 737 

54 C J p 1030 note 50 

fa Mo—State \ Parker, 170 SW 
1121. 1123. 262 Mo 169, L.RJL1915C 
121. 

54 CJ p 1030 note 51. 

7a Mo.—State v Howerton. 59 Mb 
91, 92 

64 cur p 1080 note 5a 


74. Mo—State v Curtis, 28 SW2d 
122 324 Mo 58—State v WiUiszns, 
263 SW 198 

75. Okl —Tipton V State 212 P 612. 
28 Okl Cr 86, 81 A.UH. 1074. 

54 CJ p 1030 note 56 

Fear of future injury as robbery in 
second degree see infra 9 26. 

7a M in n.—State v Bruno, 169 N.W 
249. 260. 141 Minn. 6a 

64 OJ p 1081 note 68. 

77. NY—People ex rel Sekoen v 
Murphy, 876 N.YJ3. 887, 248 App 
Hir. 216. 


7a Cal—People v Seaman, 281 P 
660, 661, 101 Gal App SOA 
54 C J p 1031 note $1. 

79 Okl —Tipton V State. 212 P 612, 
614, 28 Okl Cr 86, 81 AXUL 1074. 

64 CJ p 1081 note 64. 

sa OkL—Tipton v. State, supra. 

81- NT—People v Thompson, 91 N 
EL 888. 198 NT 896. 

aa NT—People v Mbsseta 7 N 
T8. 889, 7 NTCr 898 

sa FUl—C roft V Static 158 6d 
454,117 FUl 88a 
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some statutes, m order to subject accused to die 
more severe ptmishment for robbery, it must ap¬ 
pear that he was armed with an offensive weapon, 
or that he acted together with one or more other 
persons, or that at the time, or immediately before 
or after such robbery, he did beat, strike, or ill 
use the person robbed or did violence to him,®^ 
but aggravated robbery may occur under any one 
of the specified separate attendant circumstances 

With weapon Although the presence of firearms 
or other weapons is necessary for a conviction un¬ 
der some robbery statutes makmg the crime more 
serious when so committed,actual use of the 
weapon is not necessarily essential to constitute 
such classification of robbery It is not neces¬ 
sary that the weapon with which the robbery is 
accompanied or accomplished be pointed at, or 
pressed against, the victim dunng any speafied 
period of time,^^ and it is suffiaent that the weapon 
be displayed or referred to by accused in such a 
manner as to convey a threat of its employment on 


§ 28 

the victim if he offers resistance or fails to ob^ the 
commands of accused.^^ Statutes prescribing an 
mcreased penalty for robbeiy with a dangerous 
or deadly weapon without providing for formal 
“degrees" of robbery have been held not to define 
an offense,®® or to repeal or modify other stat¬ 
utes defining robbeiy,®^ or to add to, or subtract 
from, the common-law offense of robbery, except 
with respect to the sentence to be imposed,®® they 
merely create a classification of the existing of¬ 
fense of robbery ®® 

A weapon is a dangerous weapon within the 
meamng of a statute dealmg with robbery by fire¬ 
arms or any other dangerous weapons if it is an 
mstrument which one might use, and with which 
bodily harm can be infiicted, to the extent of in- 
jurmg or puttmg one m fear of his life or of great 
bodily harm.®* A revolver or shotgun is a dan¬ 
gerous weapon per se®^ at least if it is loaded and 
is pomted at the victim withm shooting distance,®® 
but it has been held that an empty or unloaded 


NC.—state v Keller, 199 SM, 620, 
214 NC 447 

84b Pa.—Commonwealth ex reL Ot- 
ten V Smith, 190 A. 625, 126 Fa. 
Super 288 

88 . Pa.—Commonwealth ex reL Cody 
V Smith, 193 A. 88, 827 Pa. 811. 

88 . NC—State v EAUer, 199 SJBL 
620 214 NC 447 

Pa.—Commonwealth v Ashe, Com. 

PI, 92 FittabLexJ 561. 

Bobbery with dangreroua or deadly 
weapon as llrst degree robbery see 
supra S 25 

daagtrons weapon 
As used in statute penalising rob¬ 
bery *^7ith Itrearms or other danger^ 
ous weapons** **with” In the connec¬ 
tion in which It la employed indicates 
causal connection, by or through the 
means of, through.—State v EAller, 
199 SB. 620, 214 NC 447 
^se^ or *^tlireate]ied use” of lireazms 
As used In statute penalizing rob¬ 
bery *^Brith the use or threatened use 
of any firearms,’* the word **u8e’' as a 
noun has the meaning of an **aet of 
employing anything, or state of be¬ 
ing employed, application, employ¬ 
ment,** and may signify the method 
or way of using, and the words 
‘‘threatened use* indicate the threat¬ 
ened act 6f employing—State v Kel¬ 
ler. supra. 

She gravaansiL of offense of rob- 
bMT with firearms Is taking by ao- 
oused of another’s money or per^ 
sonalty in any place Inhabited or 
attended by any person at any time 
by violence or putting in fear with 
use of firearm or other dangerous 
weapon, and whether person robbed 


was owner or legal custodian of mon¬ 
ey or property taken is Immaterial — 
Sparkman v State, 98 P2d 1095, 67 
OklCr 245 

Oompeillag victim to sign checks 
Compelling person assaulted by 
pistol and threats of death to sign 
checks, and keeping him in custody 
while checks are cashed, constitutes 
robbery with firearms —Kinsey v 
State 396 P 1002, 50 OklCr 258, 
followed In Blam v State, 800 P 
1119, 51 Okl Cr 124. 

87 Ill—People v Cassln, 158 NE. 
881, 822 HI 276 

Mass —Commonwealth v Nlckolo- 
gines, 76 NB.2d 649, 822 Mass 
274 

88 . Ky —Feck v Commonwealth, 
160 SW2d 919, 286 847 

89 Ky—Pedc v Commonwealth, 
supra. 

W Vsl —State v Young, 61 S SL2d 784. 
ffwLUng of pistol 
Fact that accused only twirled pis¬ 
tol around and made no threat to use 
it if victim refused to give up purse 
did not establlOh that offense was 
that of robbery only and not of 
armed robbery—Howard v Common¬ 
wealth, 238 SW2d 282, 818 Ky 667. 
PlaolBg hand in pocket 
Where a man entered a room, 
found a defenseless woman alone, put 
his hand Into his hip poOket and 
commanded her to a certain position, 
and then committed robbery, he was 
guilty of armed robbery—State v 
Young, WTa., 61 S.lL2d 784. 

80. Ey—OoKpns dhzls Cited in Sharp 
y Commonwealth, 100 S.W2d 817, 
266 Ky 860 


Okl—Patterson v State, 147 P2d 
179, 78 OklCr 244—JSmith v State 
99 P2d 527 69 OklCr 17—Woods 
V State, 99 P3d 189, 68 OklCr 
406—tinman v State, 65 P2d 1228, 
61 Okl Cr 78 
54 CJ p 1081 note 74. 

91. Colo—Funk V People^ 7 P2d 
838, 90 Colo 167 

Miss.—Bogan v State, 170 So 282, 
176 Miss 655 

Okl—Smith V State, 99 P2d 627, 69 
Okl Cr 17—Inman v State, 65 P2d 
1228, 61 OkLCr 78 

98. NC—State v Chase, 68 SJBL2d 
864, 281 NC 589—State v Jones, 
42 SB.3d 466 227 NC 402 
Aggravated fona of oonrmorulaw 
robbery 

The offense of robbery while armed 
is but an aggravated form of com¬ 
mon-law robbery made punishable In 
a certain manner by statute—Com¬ 
monwealth V Nickologlnea^ 76 NBLld 
649, 822 Mass. 274. 

98. OkL—Patterson v State, 147 P 
2d 179, 78 OklCr 244—Smith v 
State, 99 P2d 627. 69 OklCr 17— 
Woods V State 99 P 2d 189, 68 OkL 
Cr 406—Inman v States 65 P2d 
1288, 61 Okl Cr 78 

Tex.—Wlggington v State, 228 SW 
2d 282, 158 Tex.Cr 674 
64 OJ p 1081 note 75 

94. OkL—Smith v State^ 99 P2d 
527, 69 OkLCr 17 

95 Ill—People v Bmerllng, 178 N 
SL 474, 841 HL 424. 

98. Wls.—Schlner v State, 189 NJW 
261, 262, 178 Wls 83. 

54 OJ. p 1081 note 77. 
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gun which IS inerel 3 pointed at a person^ and not . 
used to strike with, is not a dangerous weapon 
Under a statute making rohber> with a *^danger- 
ous” weapon a particular classification of the cilme 
and silent as to “deadly” weapons, a court appar¬ 
ently drawing no distinction between “dangerous” 
and “deadly” has defined a “deadly weapon” as an 
instrument that is or ma\ be used for offense or 
defense and is capable of producing death It 
has been held that a chain may be used in such 
manner as to cor statute a deadly weapon wnthin the 
meaning of a statu+e re’at*ng to armed robbery*® 

Iniett, ^*cii,^ding or stri^ i g Under some stat¬ 
utes, no zn of intent is imohed m a prose¬ 
cution for rcbjerj* vhile armed with a dangerous 
weapon,^ v ^ereas under other statutes, one is not 
guilty of armed robbery unless it appears not only 
that the offender was armed, hut also that he had 
the intent, if resisted, to kill or maim* Under a 
statute creating a classification of robbery where 
the robber assaults another and felonioud}* takes 
wrhile armed with a dangerous weapon with intent, 
if resisted, to kill or maim, or being so armed does 
wotind or strike the \ictim, the elements of the of¬ 
fense are assault, robbery, being armed with a dan¬ 
gerous weapon, and either actual wounding or 
striking, or intent to kill or maim if resisted.® 

Robbery committed by two or more persons A 
statute providing an increased penalty whenever 
two or more persons conjointly commit a robbery, 
or where the whole number of persons conjomtly 
committing a robbery and persons present and aid¬ 
ing such robbery amount to two or more, does not 
define an offense but merely classifies the existmg 
ofiFense of robbery,^ and, while a person can be 


, charged under the conjoint robbery statute where 
two or more persons have partiapated m the of¬ 
fense,® It is not necessary that a prosecution for 
a robbery committed by two or more proceed under 
the conjoint robbery statute® A statute enacted 
after such conjoint robbery statute and providing 
an increased punishment for roboery with a danger¬ 
ous weapon does not repeal the conjomt robbery 
statute,^ and applies whether robbery is committed 
singly or conjointly® Under a statute defining 
“robbeiy with aggravation” as robbery in which 
the offender at the time of the robbery is armed 
with a dangerous weapon, with intent, if resisted, 
to kill or maim the person robbed, it is not necessary 
that all the partiapants be armed m order to con¬ 
stitute the crime, since the conduct of one may be 
charged to all® 

Use of actual force or intmiidahon Statutes de- 
fimng robbery as a wrongful taking by force or in¬ 
timidation, and punishing robbery by actual force 
more se\erel\ than robbery by mtumdation, create 
the single offense of robbery and separate it into 
different grades 

Snatching Statutory provisions defining robbery 
by snatching create a distmct grade or classifica¬ 
tion of the offense 

§ 29. — Value of Property as Affecting 
Degree or Grade 

The value of the property taken la not material to 
the grade or degree of the offenee of robbery In the ab- 
aence of statute otherwise providing. 

Under statutes silent as to valu^ and dassifymg 
robbery m accordance with the nature or extent 
of the force or mtumdation employed, the value of 


87 Wls—Lultze v State. 234 XW 
8^2, 204 Wis 78. 74 A.L.K. 1202 
Unloaded gun as dangerous weapon 
under statutes di\ iding robbery 
Into degrees see supra S 25 
98i HL—People \ Dwyer, 155 NJEl 
316 824 ni 363 
54 CLJ p 1031 note 79. 

98. Ky—Jones ▼ Commonwealth, 
196 aW.2d 972, 303 106 

1 . X1L-—People v Johnson. 175 NE 
394, 343 ni 273—People v Bartz, 
173 KE. 779, 342 HI 56—People 
V Emerllng, 173 474, 341 HI. 

424—People v Hildebrand, 189 24JBL 
107, 307 in. 544. 

& Fla.—Wnison v. StatSi 29 So 2d 
973, 156 Fla. 511—Ez pdrte Wilson. 
14 SoM 846, 158 Fla 459-OroC» 
V. Stets. 158 So 454, 117 Fla. «S3. 
CooBliattrie faportanee of psxts of 
body 


rob with a dangerous weapon withj 
Intent to malm if resisted includes 
within the offense ell malicious mu¬ 
tilating, serious wounding, disilguro 
Ing, or disabling of a person with 
respect to the parts, organs, and 
members of the body, without regard 
to their combative importance.— 
State V Deso, 1 A.2d 710, 110 Tt 1. 

8 . Wia—Schiner v State, 189 NW 
261, 178 Wls 88 

4. Old —Patterson v State, 147 P 2d 
179, 78 Old Cr 244—Woods v State, 
99 P3d 1S9, 68 Okl Cr 406-^b- 
erts V State, 93 P 2d 612, 66 GkL 
Or 871. 

54 OJ p 1081 note 84 
ZMaing steitate not zepealed 
The statute with respect to con¬ 
joint rdbbery does not supersede or 
repeal the statute deilniug robbery. 
—Patterson v Statew P2d 179, 
li Q&CCr 344. 


ft. Old.—Smith V State, 99 P2d 537 
69 OkUCr 17—(Woods v. State, 99 
P2d 189, 68 OkLCr 406 

e. OkL—Woods v State^ suprar— 
Simpson V States 266 P 783, 40 
OkLOt 68 . 

7 OU—Wells V State, 846 P 1007 
84 OkLCr 179 

& QkL—^Simpson v* States, 866 P 
788, 40 OkLCr 68. 

Om lowEt—Deemy v District Court 
of Dallas County, 246 HW. 833, 
216 Iowa 690 

ICL Ga.—Harris v. StaUt, U BJELZd 
64. 191 Ga. 243 

54 (U. p 1082 note 91. 

11 . Ga.—Pride v. Btata 68 S A 192, 
124Ga.781,r 


The statute making it a crime to 
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the properly taken is not material to the graded* 
or degree^* of the offense 

§ 30 --Ketum of Property as Affecting 

Degree or Grade 

In the absence of statute, a return of the property 
does not reduce the grade of the offense 

In the absence of statutory provision to that ef¬ 
fect, a return of the property taken by robbery 
does not reduce the grade of the offense.!^ 

§ 31 Defenses 

It fs no defense to a charge of robbery that the ac¬ 
cused was unlawfully arrested, that he redelivered the 
property, or that the victim at the time of the taking 
was violating a law or trespassing on the accused’s prop¬ 
erty 

The alleged fact that accused was unlawfully ar¬ 
rested constitutes no defense to the crime of armed 
robbery committed by him,^® nor are arrestmg of¬ 
ficers, who use violence and rob the party arrested, 
exonerated because of the legality of the arrest^^^ 

Redeltuery of property Where the offense of 
robbery is actually completed, the redelivery of the 
property to the owner is no defense 

Act of war It is a defense that property was 
as an act of war 

Ufdawfid act or trespass hy z%cttm It is not a 
defense to a prosecution for robbery that the force 


and mtmudation were exerted against a person 
who was himself violabng a law Trespass by the 
victim on property of accused does not justify him 
m robbing the trespasser 

Intoxication. It has been held that intoxication 
sufficient to prevent the forming of a felomous 
intent is a good defense to a charge of robbery ,^1 
but there is also authority to the effect that drunk- 
exmess cannot justify, excuse, or mitigate the of¬ 
fense 

§ 32. Persons Liable 
a. In general 
b Persons absent 

a. In General 

Person! who associate together to commit robbery 
and who assist or are ready to aid in the commission 
thereof are all guilty of the crime regardless of whether 
all assist In the actual taking or receive the proceeds, 
but mere presence at the scene, without more, does not 
establish guilt. 

If several associate together to commit robbery, 
and are present aidmg and abetting, or ready to 
aid and assist m committing the cnme, all are 
guilty ,22 and, if accused was present as one of 
the robbers, the question of conspiracy is imma- 
tenal24 Accused may be hable to conviction for 
the cnme, even though he did not partiapate in 
the actual taking of the property,26 or received none 
of the proceeds,22 or did not directly participate 


12, Fla.—Stephens v State. 109 So 
808, 92 Fla. 48 

Taloe as element see supra t 2 

ISi Ho—State v Howerton, 68 Mo 
681. 

14. T6X.^:!ole V State. 288 SW 
204, 104 Tex.Cr 683 

64 aj p 1082 note 99 

18k Miss.—Brooks v State, 62 So 2d 
609 

16. Tex.—Tones v State, 88 SW 
217, 48 Tex.Cr 863. 122 Am.SR. 
769, 1 L.RJL,NS, 1024 

17. CsL—People v Tipton, 216 P2d 
670, 96 CaUAippSd 240—People v 
James, 66 P2d 461, 20 Cal~App2d 
88 

Tex.-^B[ane 7 v State, 160 S W2d 981, 
144 Tex.Cr 46 

64 C.J p 1082 note 7 

Return of property as afCecting grade 
or degree see supra 6 80 

18. Ky —Commonwealth v Flaaary, 
lEyOp 188 

Tenn.—Hammond v Stata 8 Ooldw 
129. 

19 HI—People V Berry, 76 NFL2d 
448. 899 HL 17, certiorari denied 68 
set. 1074, 884 US 821, 92 UDd. 
1761. 


Playing poker 

(Fact that person accused allegedly 
robbed was iUegally plas^ng poker 
at the time was no defense to prose¬ 
cution for armed robbery—People v 
Berry, supra. 

20. Ala.—Hardeman v State, 70 So 
979, 14 Ala.App 86 

SI. Wash.—State v Byers, 241 P 9. 
136 Wash. 620 

82. Mo—State v Stebbins, 87 SW 
460, 188 Mo 887 

88. Ark.—Wilkerson v State, 189 S 
W2d 800 209 Ark. 138—Maxwell 
V State, 64 SW2d 79, 188 Ark. 
111 . 

CaL—^People v Perkins, 280 P 3d 868 
Ey—Waggner v Commonwealth, 182 
SW2d 661, 298 Ey 168 
64 CJ p 1088 note 16 
Ooaseguenoes of Joint undeirtaklag 
Where there was evidence that ac¬ 
cused and those accused with him 
planned to commit robbery, although 
accused’s participation in carrying 
out plan was limited to purchasing 
gun and cartridges, accused and 
those participating with him were in 
law deemed to have assumed criminal 
responsibility for the natural and 

469 


probable consequences of their un¬ 
dertaking—People V Simpsox^ 168 
P2d 889, 66 CalJ^p2d 819 
Acts committed during escape 
Accused, while escaping trom scene 
of robbery, was liable for any act 
committed by accomplice in commis¬ 
sion of crima—People v Corkery, 86 
I P 3d 267, 184 CaJLApp 294. 

I a4k m —People V Tsukas, 94 N.F3.3d 
895, 406 Ill. 618 

Conspiracy to rob see Conspiracy | 
49 

85. Alcu—Parsons v Stats, 88 So 2d 
164, 88 AlaJipp 309 
Ark.—Wilkerson v State, 189 SW 
2d 800, 209 Ark. 188 
HL—Pec^le v Ssatkowski, 192 NJSL 
661, 867 HL 680 

Mo—State v Moulder, 67 SW2d 
1064 

Wash.—State v LenzL 4 P8d 827» 
166 Wash. 116 
54 OJ p 1088 note 18 

26 US—Norris V U S. aCLAuTex., 
162 F2d 808 certiorari denied 66 
set. 1118, 338 US 850. 90 
1628 

na.—Woods V State, 12 So 2d 111, 
152 Fla. 417. 
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in any act of force or violence,*^ or did not him¬ 
self create fear on the part of the victim,** and ir- 
respecti\e of any particular agreement made be¬ 
tween those accused*® Wnere accused has pro¬ 
cured the commission of a robber}, he cannot es¬ 
cape responsibility because he may have left the 
time, place, and manner of execution of the enme 
to his associates The failure of accused to talk 
much in connection with the execution of the 
crime is an immaterial circumstance.*^ 

On the othe'- hand, one aiding m a robbery with¬ 
out felcmous intent is not liable therefor,** nor 
does mere knowledge on the part of accused that 
a robbery was to be commuted make him guilty 
of the offense.** 

Near scene to aid escape Persons remaining 
near the scene of the rob^ry with mtent to aid 
m the robbers’ escape are guilty®^ without proof 
of conspiracy** 

Insanity of one participant in the crime will not 
preclude hability of another who was present and 
aiding in the commission of the crime ** 

Use of dangerous weapon Under statutes mak- 
mg robbery with a dangerous weapon, or while 
armed, a particular classification of ^e offense, an 
unarmed accused present at a robbery by an armed 
assoaate is guilty of such grade of robber} *7 It 
18 not necessary to prove an agreement among 
those partiapating m the crime as to use of a dan¬ 
gerous weapon** 


Mere presence In accordance with general rules, 
discussed in Cnminal Law § 88 b (4), accused’s 
mere presence at the scene of the robbery will not 
render him hable therefor,** but if his presence 
was due to a preconceived plan to rob, his pres¬ 
ence will establish his guilt^* 

Intent to commit a different crime Persons com¬ 
bining in an assault are not guilty of robbery com¬ 
mitted by one of them without proof that those 
not actuary taking the property participated m the 
specific intent to rob^i However, the accidental 
arcumstance that another crime was contemplated 
and committed contemporaneously with the robbery 
wnll not exculpate a person mtending to aid in the 
commission of robbery** Where robbery occurs 
as a natural and proximate outcome of other un¬ 
lawful act^ It has been held that all persons par¬ 
tiapating m such other unlawrful acts are guilly 
of robbeiy,** and may be convicted therefor, even 
though they lacked ffie original intent to commit 
robbery, where they aided and abetted after dis- 
covenng that robbery was bang committed.** 

b Persons AbseoDt 

One may be guilty of robbery notwithstanding his 
absence from the actual scene of the taking, but merely 
receiving the proceeds of a robbery does not necessarily 
render the receiver liable for the robbery 

In order to be guilty of robbery one need not 
' necessanly be present at the commission of the 


Pa.—Conunonwealth v Petro, 176 A. [ and use of firearms.—Bnms v States 
46, 115 Pa.Super 388 i 78 SW2d 938 127 TexCr 599 

54 C J p 1033 note 19 30 Mass—Commonwealth v Nidc- 

Sff Ark —Wilkerson v State, 189 S ologines, 76 X'£12d 649 822 Ma ss. 

W 2d 800 209 Ark. 138 . ***• 

Cal—People ^ Ward, 104 P2d 587, SI, Tex.—Sparks v State, 271 SW 
40 CaLApp 2d 148 I 631, 100 Tez.Cr 553 

Absenoe of previons plaa j 54 C J p 1033 note 21. 


where there was no previous plan 
between the parties, one charged 
with robberv by making assault on, 
and fraudulently taking money and 
property from, another must have 
participated as principal In assault 
and violence, followed by taklngr of 
victim 8 property in order to be guil¬ 
ty of each offense.—James v State, 
161 SW2d 285, 144 Tex.Cr 126 

98, Gal—People ▼ Ward, 104 P2d 
537, 40 GalAppAd 148. 

28 Tex—Searcy v States 232 SW 
799, 39 Tex.Cr 550 
Bohibeiy of additional Stem 
Fact that two of three persons 
screeinff to rob another of property 
also robbed victim of money without 
basowledse of tbird person did not re¬ 
lieve latter of criminal responsibU- 
Ity te xobbacy by assault or violenoe 


88. Ky —Williams v Commonwealth, 
110 SW 889, 38 Ky L. 380 
54 GJr p 1038 note 28 
38. Mo—State v Ledbetter, 58 SW 
2d 458, 882 Mo 226 

84. Wash.—State v Bmmmett, 199 
P 726, 116 Wash. 407 
54 C J p 1033 note 22 
86. Mo—State v Reich, 289 SW 
885, 293 Mo 415 

86L Tex—Pruitt v State, 287 RW 
672. 91 Tex.Cr 189 
54 O J p 1038 note 24. 

87 Cal—People v Perkins, 280 P 
2d 363—People ▼ Tallent, 200 P 2d 
214, 89 CaUpp 2d 158—People v 
Wade, 168 P2d 69. 71 CaLApp 2d 
646—People v Wallace, 97 P 2d 256, 
86 CaLApp 2d 1—People v Thomp¬ 
son, 90 P 2d 598 first case, 32 CaL 
App2d 786—People v. Stevensi, 90 
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P 2d 695, 82 Cal App 2d 666—Peopla 
V Lewis, 35 P2d 661, 140 CalApp 
475—^People v Palumbo, 16 P3d 
316, 127 CuIAlPP 708 
IlL—People V Medivlne, 200 MB3. 155, 
862 HI 409 

NM.—State v KimbeU. 290 P. 792. 

85 NM 101 
54 C J p 1088 note 86 
88. Tex.—Searcy v States 282 8 W 
799, 89 TexCr 550 
64 C J p 1088 note 27 

39 Tex.-^ames v State, 161 S W3d 
285. 144 Tex.Cr 126 

54 CJ p 1033 note 80 

40 ni—^People V Powers, 127 NE. 
681, 298 HI 600 

54 C J p 1084 note 8L 
4L Mich.—People v Foley, 26 RTW* 
699, 59 Mich. 558 

48. Ga.—Fersmson v States 82 Os. 
658 

54 Cjr. p 1034 note 85 

48. Miss—Odom v State, 161 So. 

141, 172 Miss. 687 
64 aj p 1084 note 86 

44. Colo—Moeller v People, 199 P.- 
414, 70 Colo 228, 227. 

54 CU p 1084 note 87. 
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cnrne,^® and persons absent from the scene of the 
robbery may be liable to prosecution therefor if 
they \vere particeps crimmis before^® or after^^ 
the commission of the robbery On the other hand, 
It has been held that one who was not at the place 
of the offense, partiapating m the robbery, cannot 
be convicted unless he conspired with the active 
partiapants to aid them m its domg or to assist 
them m escapmg after it was done 

Merely receiving the proceeds of the robbery, 
with knowledge thereof, will not necessarily ren¬ 
der one liable for robbery 

Use of dangerous weapon Under statutes clas¬ 
sifying robbery in accordance with its commission 
with a dangerous weapon with mtent to kill or 


maim, if resisted, an absent person may be liable 
for robbery of such classificabon without proof that 
he participated m the mtent to kill or maim 

Insanity of participant One procuring another, 
whom he knows to be msane, to commit a robbery 
IS liable for the robbery, even though absent from 
the scene of the cnme.®^ 

Robbery of uninhabited bin^dmg Under a stat¬ 
ute pro\iding, mter aha, that those who directly 
force or induce others to commit a crime are to be 
considered as principals, one instigating another to 
commit a robbery of an uninhabited building and 
furnishing the means of accomphshing it is guilty 
of robbery 5^ 


n. PBOSEOUnON aisd punishment 
A. INDICTMENT OR INFORMATION 


§ 33 In General 

An Indfotment or information charging robbery must 
allege all the elementa of the oirense In language which 
directly and certainly chargee the accused with the 
crime and fully advisee him of the accusation against 
bhn 

In accordance with general rules, an indictment 
or mformation for robbeiy must allege all the ele¬ 
ments of the offense.^3 Where the statute does not 


change the nature of the crime defined as robbery 
at commcHi law, the indictment must meet the re¬ 
quirements of the common law as to its essentials,^^ 
and m such case an mdictment or mformation 
following the common-law definition of the crime 
IS sufiScient^S The mdictment or mfonnation 
should directly and certainly charge accused with 
the crime,and its averments should be suffiaent 
to appnse him of the nature of the accusation.^^ 


4B. Ark.—Iilndsey v Stats, 148 S W 
id 678 201 Ark. ST—Msxwell v 
State, 64 SW2d 79, 188 Ark. 111. 
OsL—People v Salter, 187 P2d 840, 
59 CaLApp 2d 59—People v Ep- 
Btelzi, 69 P2d 464, 21 OaUlpp 2d 
488—People v Cowling; 44 P 2d 
441, 6 GalJ^p2d 466 
Pa.—Commonwealth v Petro, 176 A. 

46, 116 Pa.Super 888 
64 C.J p 1084 notes 88, 89 
40. Ark.—Lindsey ▼ State, 148 8W 
2d 678, 201 Ark. 87. 

64 CJ* p 1084 note 40 
One w3io ftonlShed Means to carry 
ont robberies aided the robbers as 
truly as if he had been a present 
participant in eadh crima—Gordon 
V US. CCLA.Mich., 164 F2d 866, 
certiorari denied 68 SCt 741. 888 U 
8 862, 92 L.Bd. 1141. 

47. Neb—Heyen v States 210 NW 
165, 114 Neb 783 
64 OJ p 1034 note 4L 
4& Ky—^Edwards v Commonwealth, 
74 8W2d 949, 256 SCT 492 
49 Cal—People v Shephardson, 48 
CaL 189 

64 C J p 1084 note 42. 
sa Fla.—Eilllngsworth v Stata 106 
So 884, 90 Fla. 299 
54 OJ p 1086 note 44. 


6L Tez.—Pmitt ▼ State, 237 SW 
572. 91 Tez.Cr 189 

88. Philipplna—U S v Gelnran, 12 
Philippine 889 
54 CJ p 1085 note 47 
Persons liable for burglary see 
Burglary 5 29 

68, va.—Brockman ▼ Common¬ 
wealth, 145 &E. 858, 151 Va. 523 
54 CJ p 1085 note 60 
Approved form 

Indictment which followed a foim 
which had often been approved byj 
the courts was sufficient.—Arguijo v. 
State, 154 SW2d 666, 142 Tez.Gr 
467 

ttfonnatioa 

Under constitutional or statutory 
provisions a charge of robbery may 
be presented by information rather 
than by indictment.—People v. 
Thwalts, 236 P2d 58, 101 CalJkPP2d 
674 

Larceny and added elements 
The pleading under which accused 
is prosecuted, whether it is by affi¬ 
davit or by indictment, should con¬ 
tain all allegations essential in lar¬ 
ceny, with added matter that makes 
larceny robbery—Hazlett v State, 
Ind., 99 NJBL2d 748—Bains v State, 
86 NJB. 682, 187 Ind. 88. 
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Jurisdlotion and venne 
Bandolerismo—U S v Bnndoc; 8 
Philippine 614—6 GJ p 1177 notes 
96, 97 

84. Fla.—Pippin V State, 186 So 
888, 102 Fla. 1124. 

65. WVa—State v Hackle, 168 & 
m 708, 110 WVa 486 

54 CJ p 1086 note 68 

66. Hy—Commonwealth v Estes* 96 
SW2d 578, 263 Hy 186 

Okl—Sparkman v State, 98 P2d 
1095, 67 OkLCr 245 

67. Hisa—Hall v State, 148 So 798, 
166 Mlsa 881 

Mo—State v Gilmore, 81 SW2d 481, 
886 Mo 784—State v Kelly, 107 
S W 2d 19 

Tez—Wheeler v. State, 182 S.W2d 
876, 137 Tez.Cr 639 
Xsdiotment or Infomiatlon held dba- 
snAoient 

Information attempting to dharge 
robbery, but failing to charge act or 
omission constituting offense in such 
ordinary and condse language as to 
enable person of common under^ 
standing to know what is intended, 
was insufficient; information for 
robbery by use of firearms, not al¬ 
leging that taking was firom person 
or Immedlsta presence of anyona 
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It must not be ambiguous,^^ but as long as the 
wording is understandable and unambiguous, it is 
sufficient, e\en though a more readable style of 
composition might ha\e been used.^^ 

Surplusage may be disregarded uhere the m- 
dictment or information is otherwise good^o 

Accomplice. An indictment charging accused 
with being an accomplice to robbery need not al¬ 
lege the means by which the offense was commit- 
ted.«i 

Conformity to preliminary proceedings The in¬ 
dictment may charge accused with any robbery es¬ 
tablished by the eMdence at a preliminary exam- 
inabotL^^ 

Bdl of particulars A request for a bill of par¬ 
ticulars must be made seasonably Accused is not 
entitled to a bill of particulars where the informa¬ 
tion contains every essential averment required by 
law in an information or indictment for the crime 
of robbery I\1iere the state has furnished all 
particulars to whidi accused is entitled, it need not 
furnish further particulars amounting to a disclo¬ 
sure of its evidence m advance of trial 


Pfiar convictions An indictment for robbery, 
setting forth an alleged prior conviction of robbery 
to enhance the punishment, is sufficient where it 
alleges that the prior robbery was an offense for 
which the death penalty might have been imposed 
as an alternative punishment, without all^^g that 
prior robbery was by use of firearms 

§ 34. Language of Statute and Statutory 
Forms 

Where statutory provisions define the crime, or pro¬ 
vide for forms to be used in making the accusations, in¬ 
dictments or Informations are generally sufficient if they 
follow the language of the statute or are In the form pre- 
aerlbed 

Where the statutes define the crime, the mdict- 
ment should allege all the elements of the crime so 
defined. As a general rule an mdictment or m- 
formabon following the statutory language is suffi- 
cient,^^ unless the statutory language may mdude 
innocent acts,^^ but the exact language of the 
statute need not be used,^^ and it is sufficient to 
charge the offense substanbally in the language of 
the statute Where the statutory language im¬ 
ports less than was mtended by the legislature, the 


and not eloarly alleglns from whom 
property was taken, was insufficient. 
^Ward V State. 246 P $64. 34 OkL 
Ct 216. 

68L ni —People V O'Hara. 168 NJQ. 
804, 882 nU 436 

59 Ljbl —State v Cfooper, 8 So.2d 
118, 197 I4U 1040 

liisa.—Hall v State. 148 So 798. 166 
Misa. 331. 

OOk Mo—State v Bben, 151 SW2d| 
1114—State V Shuls, 44 SW* 2d 94 | 
829 Mo 245—State v Dickhout, 26 
SW2d 937 324 Mo 1194 
XM.—State v. Himbell. 290 P 792. 
85 XM. 101. 

Tex.—Agan v State. 93 SW2d 419. 
130 Tex.Cr 162 

Utah.—State t Robbins, 127 P2d 
1042, 102 Utah 119 
Wanaoeaaaar aUegatloiui 
Allegation In robbery indictment 
that persons accused were armed 
with pistol then held In hands of 
named accused, although uzineces- 
sary, was proper and not jnrejodlclal 
to accosed.—Tomlinson v XT S. 93 
(P2d 652, 68 AppJ>C 106, 114 A.L.R. 
1815, certiorari denied 68 8 Ct 645, 
808 U& 646. 82 ZUBd. 1182. and Pratt 
V U. S.. 68 &Ct 645. 808 U.a 642. 
82 li.£id. HOT 

ei. Tex.—Villarreal ▼ State, 158 S. 
W2d 490 148 Tex.Cr 898. 

es. OkL.—Sx parte Tiner, 116 FJM 
888. 78 Old.O. 250. 

If the taeta developed at xwdiin- 
iaary hearing, of one aceoeed of rob¬ 


bery with llreanns were that assist¬ 
ant manager of store was the per¬ 
son actually robbed instead of the 
manager as charged at preliminary 
examination, county attorney would 
be authorized to file an information 
charging accused with the robbery 
of the assistant manager—SiX parte 
Tlner supra. 

63. Ohio —State v Thomassoo. App. j 

97 XJB.2d 42 I 

Begnest not s e ason a hl y made 
Bequest for bill of particnlars, I 
made six months after ffiing of notice 
of defense of alibi, was not season¬ 
ably made—State ▼ Thomasson, su¬ 
pra. 

64. La.—state v Gonzales. 189 So 
15, 178 La. 947 

65. La.—State v. Lee^ 189 So 802, 
178 La. 966. 

66. Tax. —Posey v State. 188 SW 
2d 392, 142 Tez.Cr 478 

67 Miss—Blackwell v State. 48 So 
290, 94 Miss. 240 
64 C J p 1085 note 65 
PorniJ held snlllalent 
Ark.—Nobles v State, 74 S.W 2d 247, 
189 Ark. 472. 

D.a—Tomlinson ▼ U. S, 98 F 2d 652, 
68 App DC. 106, 114 A.L.R. 1816 
certiorari denied 58 SCt. 645, 808 
ns. 646. 82 luRd. 1102. and Pratt 
▼. U S, 58 act 645, 808 Ua 642, 
82 L.Bd. 1107 

Fla.—Martin v State; 129 So 112; 
109 Fla. 16 

HL-^eople ▼. miliamg, 86 HJS.2d 
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855, 408 HL 429-Feople v Cassidy. 
68 NlD.2d 802. 394 lU 245. certio¬ 
rari denied 67 SCt 120. 829 UJ3. 
769, 91 I^Jid. 662 

Mo—State v Boone, 289 SW 575 
Okl—Salisbury v Stats, 196 P2d 
149 80 Okl Cr 18—tinman ▼ States 
65 P2d 1228, 61 OkLCr 78 
Pa.—Commonwealth v Desmond, 17 
PaJMst&Co 327 
54 CJ p 1086 note 65 [a] 

ea Mo—State v Dlckeng. 285 SW 
445 

81 C.J p 719 note 48 [a] 

69 Wash.—State v Hall. 102 P. 888. 
54 Wash. 142 

81 C J p 719 note 48 [6} 

TO Okl —Payne v States 6 P 2d 
1078, 58 Okl Cr 87 

Tex.—^Robinson v State; 149 aW 
186, 67 Tez.Cr 79 

71. Gal—People ▼ Covington, 84 P 
2d 1019, 1 CaL2d 816—People v 
Israel, 206 P2d 62, 91 CalJ^p2d 
773, oertiorari denied 70 SCt 50, 
338 US 888, 94 URd. 512, rehear¬ 
ing denied TO SCt 150 838 US 
882. 94 luBd. 541—People v VoUer, 
88 P2d 888, 2 CalJLpp2d 724. 
Fla—WilliaaiB v Mayo; 172 So 86. 
126 Fla 871. 

Ky —Robertson r Commonwealih. 

107 SW2d 292, 269 By 817 
Mo—State ▼. Shuls. 44 SW2d 94. 
829 Mo 245—State r Kewlaad, 285 
SW 400 

Wash.—State r Tanghaa, 1 P2d 888. 
168 Wash. 681—State r. Denby, 255 
P. 141. 148 Wash. 288, 



BOBBERY 


§§ 34-36 


77 OJS 

indictment must and may allege all of the facts 
which the language implies as requisite to consti¬ 
tute the cnme Where an information suffiaent- 
ly charges robbery under a valid existmg statute, it 
is immaterial that those conducting the prosecu¬ 
tion intended to file informations under provi¬ 
sions of an invalid statute 78 

An indictment is suffiaent where it is m the 
form prescribed by the statute,7* and may be suflS- 
cient, even though the statutory form is not fol- 
lowe(L78 A statutory short form of mdictment 
has been held sufficient76 

Automobile banditry An affidavit charging au¬ 
tomobile banditry must state the facts constitutmg 
that offense as defined by the statute 77 

§ 35 Taking and Asportation 

A taking of property, being an essential element of 
the ofTense, must be alleged 

A taking of the property, bemg an essential ele¬ 
ment of the offense, must be alleged in the mdict¬ 
ment or mformation 78 While there is authonty to 
the effect that an indictment for robbery must al- 
l^e a "carrying away** of the property,78 it has 
also been held that, where the taking is properly 


alleged, it is unnecessary to charge a carrying 
away 80 It is not necessary to allege a conver¬ 
sion of the property taken to the taker's use.81 

§ 36. Description of Property 
a In general 
b Money 

a. Ill Gtoeral 

The Indictment or Information must describe the 
property taken, but no better description Is required than 
the circumstances permit 

The indictment or mformation must describe the 
property taken.88 it is not essential for the mdict¬ 
ment or mformation to contain an accurate** or 
defimte*^ or detailed or particular*® description of 
the property taken. An mdictment suffiaently de¬ 
scribes the property taken if it enables the jury 
to identify the chattels stolen with those referred 
to m the mdictment, and shows the court that the 
articles are the subject of robbery.** No better de¬ 
scription is required than the circumstances per- 
imt,*7 and necessary omissions may be cured by a 
recital that a more particular description is to 
the g^iand jurors unknown.** It is not necessary 
to describe the property as personal property.** 


m PC—Nenfldld V n S, 118 FSd 
376, 78 App P C 174, certiorari de¬ 
nied Ruben v US, 62 S Ct. 580, 
815 US 788, 86 UBd. 1199 
of oieineiLta 

(1) Where statute denouncing rob¬ 
bed as a crime and providiniT for 
its punishment did not itself express 
aJl of the elements of the crime of 
robbery at common law but congress 
meant to make robbery a crime and 
by Tobbersr*' meant robbery in the 
usual common-law sense of the term 
except as expanded by the statute. It 
was necessary and permissible for 
indictment to overlap statute in or^ 
der to charge crime of robbery— 
Neufield V U B.. 118 F2d 875, 78 
App P C 174, certiorari denied Ruben 
V U S^ 62 S Ct. 580. 815 U S 798, 86 
ZJSd. 1199 

(2) It was proper to charge in rob- 
bei 7 Indictment that money taken 
from named individual was property 
of bank and that money was stolen, 
notwithstanding robbery statute did 
not express the elements of common- 
law robbery that the property shall 
belong to some one other than the 
robber, and that it shaU be stolen.— 
Neufield V U S, 118 F2d 875 78 
Am> P CL 174, certiorari denied Ruben 
T U EL, 62 set 580, 816 US 798, 
86 I<.Rd. 1199 

78. Fla.—State ex reL Spitzer v 
Mayo, 176 So 484, 129 Fla. 426 
74. Ala.—Levert v State, 142 So 
84 , 225 Ala. 214 —Payne v State, 


81 So 2d 96. 88 AUuApp 65. affirmed 
81 So 2d 99. 249 Ala. 817—Hardis 

V State, 189 So 216, 28 Ala.App 
524 foUowed in Deese v State, 189 
So 218, 28 Ala.App 526—Caraway 

V State, 154 So 128, 26 AlaApp 
98—Robertson v Stats, 188 60 
742. 24 AlaJlpp 287, foUowed In 
Martin v State, 188 So 742, 24 Ala. 
App 287—Parks v State, 106 So 
818, 21 AlaALPP 177 

Mo—State V Weiss, 142 SW2d 8 
Tex.—Hunter v State, 46 S.W 2d 969, 
119 Tex.Cr 568 

7B. Miss.—State v Snowden, 145 So 
622, 164 Miss 618 

76. Ca.L—People v Quinn, 210 P2d 
280, 94 Cal App 2d 112—People v 
EAnt, 202 P2d 876, 90 CaLApp 2d 
77—People v Flohr, 86 P 2d 862, 
80 CalJipp2d 676—People v Sum¬ 
mers, 290 P 464, 107 CaLApp 250 
—People V Sampsell, 286 P 484, 
104 CaLApp 431, certiorari denied: 
Sampsell v People of State of Cali¬ 
fornia, 60 set. 468, 281 US 763, 
74 LiEta. 1172 

RL—State V Domanski, 190 A. 854, 
67 R.L 500 

77 Ind.—Ghlznm v State, 180 NR{ 
674. *0* 

Automobile banditry defined see su¬ 
pra i 1 . 

Affldsvlt held suffioieat 
md.—Ghlzum V State, supra. 

7a Va.—Brookman v Common¬ 
wealth, 146 ffJBL 868 , 161 Ya. 522. 
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7a Mags—Commonwealth v Gilt- 
ford. 8 Cush. 215 

80. Ala.—Crutcher v States 98 So 
652, 658, 19 Ala.App 529 

54 aJ p 1086 note 59. 

81. Iia.—State v Gonzales, 189 So 
15, 178 La. 947 

sa Tex.—Holland v State, 10 RW 
2d 561. 568, 110 Tex.Cr 884 

54 ajr p 1086 note 61 

sa Ill—^People V Carpenter, 145 N 
B. 664 815 Ill 87—People v IFIera- 
to, 185 NJB 417, 803 IlL 186 

84. Fla.—Wood v State, 124 Sow 44, 
98 Fla. 708 

85. Da—Neufleld v U S. US F2d 
875, 78 App DC 174, certiorari de¬ 
nied Ruben v U S, 62 SCt 580, 
816 US 798, 86 UBd. 1199 

Tex.—Fuller v State. 87 8 W 2d 1087. 
118 Tex.Gr 686 

8 a Fla.—Stephens v. State, 109 So 
303, 92 Fla. 48 

54 aJ p 1036 note 64. 

BesosIptioaLS held suffioieat 

Qa.—^Bums v State, 11 SEi.2d 860, 
191 Qa. 60 

Tex.—Smith v State, 98 SW2d 806, 
131Tex.Cr 882. 

54 aJ p 1036 note 66 

87. KJS.—State v Canatella 72 A. 
2d 607, 96 NH. 202. 

8a KJBL—State v Canatella, supra. 

sa Ey —Commonwealth v Bates, 96 
S.W2d 578, 266 Ey 186. 
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Choses in action In accordance with these rules 
particular descriptions of choses in action have been 
held sufficient®® or insufficient®! in indictments for 
robbery The indictment need not set out a stolen 
written instrument by its tenor ®® 

b Money 

Where the property taken Is money, It la ordinarily 
aufficlent to give a general description thereof by amount 

Where the property taken is money, it is ordinar¬ 
ily suffiaent to give a general description thereof 
by amount,®* particularly where it is further alleged 
that a more particular description is unknown®^ 
Wherever possible it is better practice to mclude a 
more definite description ®® 

While It is customary m an indictment or infor¬ 
mation to mclude an allegation that the money tak¬ 
en was then and there lawful or current as such,®® 
there is authonty to the effect that such an allega¬ 
tion IS uimecessary ®7 It has been held unnecessary 
to allege that money was money of the United 
States,®® or to state of what country the money 
was legal tender ®® 

Kindj denomination, and number of pieces It 
has been held unnecessary to allege the kind,! de¬ 
nominations,® or number of pieces,® taken, althot^h 
there is also authonty to the contrary® Under 


some statutes, mon^ taken m robbery may be de- 
scnbed as a specified sum without specification of 
kmd, denommation, or number of pieces,® and some 
statutes, m terms refernng to indictments for lar¬ 
ceny, have been held apphcable to indictments for 
robbery ® 

Money of a foreign country, bemg regarded as 
personal property, should, under statutes requir- 
mg a description of property by name, kmd, quan¬ 
tity, and number, be so descnbed m the mdict- 
ment^ 

Particular descriptions In mdictments or mfor- 
mations charging robbery particular descnptive 
allegations have been held sufficient as to the tak- 
mg of money generally,® or of paper money,® or 
coins,!® while other allegations have been held m- 
suffiaent.!! 

§ 37. Value of Property 

While It must appear that property taken had acme 
value, ae a general rule value need not be averred by a 
distinct and specific allegation 

It must appear from the mdictment or informa¬ 
tion that the article taken had some value !® The 
general rule is that value need not be averred by a 
distinct and speafic allegation,!® nor need value be 


POL Mb^tate v Biven, 151 SW.2d 
1114 

Tex.—Fuller v State, 87 S W 2d 1084, 
118 Tex.Cr 588 
64 CJ p 1086 note 70 
91. Tex.—^Brombelow v State. 64 S 
W2d 528, 122 Tex.Gr 198 
64 C J p 1086 note 71 
88 Tex.—Fuller v State, 87 SW2d 
1037, 118 Tex.Cr 686 
83. KH.—State v Canatella. 72 A. 

2d 507, 96 NH. 202 
64 CJ p 1036 note 78 
Amonttt 

An Information, charging' tliat ac- 
ooeed did *Teloniou8ly rob, take, 

steal and carry away about - 

dollars, good and lawful money of 
the United States of the value of 
- dollars**, was not fatally de¬ 
fective in failizig to allege amount of 
money taken, since it used language 
amounting to allegation that some 
money was taken and amount thereof 
was Immaterial —State v Biven. Mo, 
161 SW 2d 1114. 

94. KH.—State v Canatella, 72 A. 

2d 507, 96 KH 202 
64 OJ p 1087 note 76 
98. Fla.—Wood V State, 124 So 44, 
98 Fla. 708 

54 CU p 1087 note 76 
98. AUegatLoos held ml&oien.t 
AUl—B lchardson v State, 186 So 
674, 28 AlaApp 482, reversed on 


other grounds 186 So 680, 287 Ala. 
IL 

64 C J P 1087 note 86 [a] 

97. Ky—Orlfilth v Commonwealth, 
9 Sly Op 618 

54 CJ p 1087 note 86 

98. Colo—^Rowan v People, 26 P2d 
1066, 98 Colo 478, foUowed in Car- 
son V People, 26 P 2d 1068, 98 Colo 
478 

99 Ark.—Criglow v State, 86 SW 
2d 400, 163 Ark. 407 
1 Ark.—Butler v State, 129 SW2d 
226, 198 Aik. 614 
54 C.J p 1087 note 77 
2. Tex.—^Bracher v State, 161 SW 
124, 72 Tex.Cr 198 
64 C J p 1087 note 78 
8 . Wash.—State v Johnson, 68 P 
667, 19 Wash. 410 

4. Ind.—Arnold v State, 62 Ipd. 281, 
21 AmJt. 176 

64 C J p 1037 note 80 

5. HL—People v Jordan, 186 KJGD. 
729. 808 Bl 816 

64 CJ p 1087 note 82 
8 . Ark.—Criglow v Sta;te, 86 SW 
2d 400, 188 Ark. 407 
64 C J p 1087 note 84 
7. Tex.—Wade v State 82 SW 772, 
86 Tex.Cr 170. 60 AulSR. 31. 

54 aJ P 1087 note 89 
& Ala.—Ijevert v States 142 So 84, 
226 Ala. 214. 


Fla—Vereen v State, 171 So 818, 
126 FUl 768 

Mo—State v DYanks, 95 SW2d 1190, 
889 Mo 86 

Tex.—Livingston v State, 214 S W 2d 
119, 152 Tex.Cr 802—^Hunter v 
SUte, 46 SW2d 9G9, 119 Tex.Cr 
658 

54 aJ p 1087 notes 91, 92 

9. WVa—SUte v Fulks, 178 SB. 
888 , 144 WYa 785 

64 C J p 1088 note 93 

19. Tex.—Terrell v SUta 174 SW 
1088, 76 Tex.Cr 428 

64 CJ p 1038 note 94 

IL Ind.—Arnold v State, 52 Ind. 
281, 21 AmJEt. 176 

64 CJ pl088 note 96 

18. WYa C orpus Juris cited la 
State V Alvia 180 SB 267, 116 W 
Ya 826 

64 CLJ p 1088 note 98 

18. —Catron v Commonwealth, 
66 8 W 2d 17, 261 Ey 786 

La—State v Pace, 140 So 482, 174 
La 296 

KH.—State v CanateUa 72 A.2d 607, 
96 KH 202 

Tex.—Barfield v State, 129 SJW2d 
810, 187 Tex.Cr 256, 128 A.LJL 
1098—HoUand v State, 61 SW2d 
840, 121 Tex.Cr 646 

Wash.—^Ex parte BaUleaux* 173 P 2 d 
122 , 26 Wash.2d 60. 
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averred accurately,^^ unless required by statute.^® 

Where several articles are taken, the separate 
value need not be alleged.^* 

Money In an indictment or information for 
robbery by taking money, the term ‘'money** itself 
imports some value,of which fact the court will 
take judicial notice jt is not necessary to de¬ 
scribe money with respect to its value,^® and, at 
least in the absence of preliminary objection, an al¬ 
legation that money of value unknown was taken 
will support a conviction for robbery 20 Where the 
indictment or information contains an allegation 
of a particular value, such allegation may be treated 
as surplusage 21 

§ 38. Ownership and Possesion of Property 

a. In general 

b Absence of ownership by accused 

c. Ownership by victim 

d. Right to possession by victim 

n. In General 

According to some, but not other, authority an In¬ 
dictment or information for robbery need not allege the 
ownerahip of the property, except In so far as such an 
allegation may be necessary to Identify It, or to negative 
the accused’s ownerahip thereof 

Although there is authority holding that an in¬ 


dictment or information for robbery ^ould con- 
tam an allegation as to the ownership of the prop¬ 
erty taken,22 it has also been held Aat an allega¬ 
tion as to ownership is not essential,2S except m so 
far as sudi an allegation may be necessary to iden¬ 
tify the property taken,24 or, as discussed infra § 
38b, to negative defendant's ownership thereof 
\^’here the properly taken was that of a corporation. 
It is not necessaty to allege whether the corpora¬ 
tion is fo’^eign or domestic,25 or, if a foreign cor¬ 
poration, that it was authorized to do business m 
the state.26 

Joint possession The indictment or information 
may properly allege possession m either of two 
jomt possessors of property taken.27 

b. Absence of Owneisbip by Accused 

It Is necessary that there be sufllclent allegations to 
negative the accused’s ownership of the property taken 

In the absence of a statute dispensing with the 
necessity for such an allegation,28 as a general rule 
indictment or mformation for robbery should con- 
tam allegations sufiiaent to negative accused’s own- 
er^ip of the property takcn.2» In other words, 
there should be an all^^ation setting out the own- 
er^ip of the property taken, m so far as neces¬ 
sary to n^;ative the idea that accused was takmg 
his own property.*® Allegations held sufficient to 
negative accused’s ownership of the property taken 


WVa.—Corpus Juris dtad ia State v 
Alvis 180 S;E! 267. 116 WVa. 826 
64 CJ p 1088 note 1. 

14b HL—People v Nolan, 95 NEL 

140, 250 HL 851, 84 L..ILA.J7S, 801, 
Ann.Ca8.1912B 401 

16. Ala.—Jackson v State, 69 Ala. 
249 

64 CJ p 1038 note 3 

16. Ga.—^Burns v Gtate^ 11 S.E.2d 
850, 191 Ga. 60 

64 CJ p 1038 note 4. 

17. Ill—^People V Carpenter, 145 N 
BL 664, 815 Ill 87—People v Flere- 
to, 185 NB. 417, 808 BL 186 

18. Colo —Rowan v People, 26 P 2d 
1066, 93 Colo 473, foUowed in Car- 
son V People, 26 P 2d 1068, 98 Colo 
478 

Mo—State v Biven, 151 SLW2d 1114 
64 OJ p 1038 note 9 
19 Ind.—^KOby V State, 198 NM 88, 
209 Ind. 91 

Tex.—Hunter v State, 45 SWSd 969, 
119 Tex.Cr 558 
64 CJ P 1088 note 11. 
gou MiSB—State v Snowden, 145 So 
622, 164 Miss. 618 
54 CJ P 1089 note 12. 

81. WaslL—State v Denby, 255 P 

141, 148 Wash. 288 

88 . Fla.—Alvares v Stata 174 So 


888 , 128 Fla 202—Pippin ▼ StatSr 
186 So 883, 102 Fla. 1124, 

64 CJ p 1089 note 15 
XUdlvldual, cor p oration, or partesru 
ship 

(1) Robbery indictment, not alleg- 
inff that banli; alleged to own prop¬ 
erty taken, was corporation, or stat¬ 
ing names of partners, if it were 
l>artnership, was insufficient—Croft 
V State, 146 So 649, 109 Fla. 188 

(2) Indictment Charging that ac¬ 
cused robbed, atola and took from 
'^person or custodsr” of designated 
person property of another person 
and the ^’Standard Oil Company” was 
void for failure to allege whether 
Standard Oil Company was indi¬ 
vidual, partnership, or corporation at 
time of oiCensa—Aldrich v State, 166 
So 888, 128 Fla. 352 

88 . Axis.—James v States 84 P2d 
1081, 58 Ariz. 42 
54 CJ p 1089 note 16 
84)1 Ey—Lamb v Commonwealth, 99 
SW2d 441, 266 Ey 661. 

64 aj p 1039 note 17 
85. Ark.—Criglow v State, 86 SW 
2d 400, 188 Ark. 407 
85. Ark.—Ciiglow v State, supra. 
87 Tex.—Llghtfoot v State^ 68 S 
W2d 81, 128 Tex.Cr 176. 

54 CJ p 1041 note 41. 
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88 . Or—State v McCarthy, 88 P2d 
801, 160 Or 196 

54 C J p 1089 note 19 [a] 

89. Tex.—Higgins v State, App., 19 
SiW 508 

54 C J p 1089 note 20 
Xadlotment held suffloien* 

Indictment for robbery was not In¬ 
sufficient as showing that property 
taken from person assaulted was not 
property of such person where It al¬ 
leged ownership of the property in 
another—Allen v State, 147 Sa 852, 
109 Fla 672 
Bight to possession 
Indictment for robbery should al¬ 
lege that property taken belongs to 
person other than accused, or that 
person deprived of possession was 
entitled thereto, as against accused. 
—^Pippin V State, 186 So 888 102 
Fla 1124. 

8 a NG.—Corpus Juris dted in state 
V Sawyer, 29 S B 2d 84, 37, 224 N C 
61. 

54 C J p 1039 note 21—81 OJ p 719 
note 48 [b] 

Core of defect 

Instruction to Jury, in prosecution 
for robbery, that, if automobile was 
in possession of prosecuting witness 
I and under his control, then the own- 
I ershlp can be alleged in him, merely 
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include allegations that the property was unlawfully 
taken from the person and possession of the vic- 
tim,si that accused took from the complaming wit¬ 
ness the "personal property of said person/*^*^ or 
that the property belonged to some one other than 
accused,38 as to a third person.*^ An allegation 
that accused took the property "feloniously” has 
been held insufficient to aver ownership in one oth¬ 
er than accused.85 

Plea of accused, it has been held, may be such 
as to cure lack of or defective allegations in the 
indictment as to ncgativmg the ownership of the 
property by accused 88 

c; Ownership by Yictun 

It Is generally not necessary to allege that the per¬ 
son from whom the property was taken was the owner 
thereof 

The general rule is that it is not necessary to al¬ 
lege that the person from whom the property was 
taken was the owner thereof,87 smce it is suffi¬ 
cient if It appears from the allegations that accused 
was not the owner 88 Irrespective of where the 
legal title really hes, ownership may properly be 
laid m the person from whose physical possession 
the property was taken 88 It is also permissible to 
lay the ownership m one neither the accused nor 
the person from whom the property was taken,*0 
and m this connection it is not essential to allege 
that the person from whom the property was taken 
held It in behalf of the actual owner Under stat¬ 
utes providing that, if an offense is described with 
suffiaent certainty m other respects to identify the 


act, an erroneous allegation as to the person mjured 
IS immatenal, an erroneous allegation as to own¬ 
ership of the property taken does not make the in¬ 
dictment bad.^8 Property taken from an agent or 
bailee of the owner may be described as the prop¬ 
erty of the owner,^8 or of the agent or bailee ^8 

d. Bight to Possession by Victun 

It Is not necessary to allege the lawfulness of pos¬ 
session of the person from whom the property was 
taken 

It IS not necessary to allege that the victim's 
possession of the properly taken was lawful ^6 Xhe 
reasons for this rule have been stated to be that 
the possession is presumed lawful,88 or, on the other 
hand, that robbery is shown, even if the victim's 
possession was unlawful Under a statute de¬ 
fining "robbery” as a felomous taking of the prop¬ 
erty of another from the person or presence of 
such other, or from the person of his wife, servant, 
clerk, or agent, the mdictment or information will 
be sufficient to charge robbery, even though it al¬ 
leges a taking from one other than those specified 

m the statute.^8 

§ 39 Taking from Person, Presence, or Pos¬ 
session of Another 

An allegation of a taking from the peraon or pres¬ 
ence of the victim Is eeeentlal 

The mdictment or mformation must allege a tak¬ 
ing from the person or presence of the victim,88 and 
should include facts suffiaent to charge the com¬ 
mission of the crime of larceny from the person 80 


reaulred poeaeeelon In acooeed, not 
ownership and did not cure indict¬ 
ment which failed to aUege owner¬ 
ship of automobile taken In prosecut¬ 
ing witness —Snow v State, Tex.Cr, 
S38 SW2d 966 

SI. Cal—People v Dozier, 94 P2a 
598. 85 CalJlLpp2d 49 
54CJ p 1040 note 21 
88 , Cal —^People v Dozier supra. 

88 . Cal—People v Hale, 222 P 148, 
64 Cal APP 528 

84. Ind.—Welch v State. 148 NH 
864, 195 Ind. 87 
64 aJ P 1040 note 24 

38. Wyo—McGlnnie v State^ 91 P 
986, 16 Wyo 72. 

64 OJ p 1040 note 25 

88 . CaL—In re Myrtle^ 84 P 885. 

2 CalJ^p 888 
54 CLJ p 1040 note 26 

87 CaL—People v Wade, 168 P2d 
59^ 71 CalApp2d 646—People v 
Johns, 160 P 8d 102, 60 CaLApp 2d 
787 

Colo—Albert v People^ 7 P2d 822, 
90 Colo. 219. 


I Old —Slsher v State, 16 P 2d 267, 54 
! Okl Cr 109 
64 GJ p 1040 note 28 
38. Okl—Wilson v State. 228 P 
1108, 28 OklCr 102 
54 aj p 1040 note 29 
39 Ala.—HoweU v State, 164 So 
764, 26 Ala.App 612 
Ga.—Jones v State, 155 SM 797, 42 
Ga.App 290 
54 CJ p 1040 note 80 
4a Ark.—Green v State, 61 SW2d 
611, 185 Ark. 1098 

Pla.—Blanco ▼ State, 7 So 2d 888, 
150 Fla. 98 

Ho —State ▼ Hoore^ 80 S W 2d 128 
54 CJ pl040 note 81. 

41. Da—JTeuifleld v U 8^ 118 IP 2d 
875, 78 AppDa 174, cu^tlorarl de¬ 
nied Ruben y XT S. 62 SCt 680. 
815 US 798, 86 liEd. 1199 
Ho—State y Dayis, 58 SW2d 805 
54 aj p 1040 note 82 
4ft. Cal—People y Smith, 248 P 
261. 78 CaLApp 68 
54 OJ P 1041 note 84. 

4a tArlz.—State v Couraey, 226 P 2d 
i 718, 71 Ariz. 227 
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CaL—^Ex parte Duel, 296 P 91, 113 
CaLApp 24 

Ga.—Hoyere y States 6 S ai2d 438, 61 
GaApp 824 

4a Ariz,—State v Couraey, 225 P 2d 
718, 71 Ariz. 287 

CaL—Bhc parte Duel, 296 P 91, 112 
CalApp 94. 

4a Ala.—Danzey y State, 28 So 
697, 126 Ala. 16, 16 

54 OJ p 1041 note 36 

4a Ala.—Danzey v State, supra. 

Ind.—Welch y State^ 148 NE. 854, 
195 Ind. 87 

64 aJ p 1041 note 87 

47 Iia.—State T Wales, 122 So 62 
168 Lsl 822 

54 Cjr p 1041 note 88. 

4a Mo—State v Craft, 258 SW 
224, 299 Mo 382 

54 OJ p 1041 note 40. 

49 Alad—Henderson ▼ Stated 66 So 
816, 172 Ala. 416 

54 OJ p 1041 note 48 

5a Or—State t. Broom. 297 P 840, 
185 Or 641. 



77 C J S 


BOBBEBT 


§§ 3040 


No set form of words is necessary to constitute an 
allegation of a taking from the person or presence 
of the victim, any language from which this may 
reasonably be inferred being suffiaent^i An alle¬ 
gation of a takmg from the presence of the victim 
is a sufficient averment that it was taken from his 
“person/'®® and an mdictment for robbery may 
properly allege a taking from the person “or” pres¬ 
ence,®® although there is also authonty to the con¬ 
trary ®^ An mdictment alleging a taking from the 
person “and” possession has been held suricient,®® 
but, where the charge is that it was taken from 
his “person,” a further allegation that it was also 
taken from his “possession” has been held not nec¬ 
essary®® An allegation that property was taken 
from the “possession” of another is not sufficient as 
an allegation that it was taken from his “person,”®^ 
and an allegation that property was taken from 
the “person or possession” of another has been held 
not equivalent to an allegation that it was taken 
from his “person or presence ”®® 

Under staitutes providing that in order to con¬ 
stitute robbery the taking must be of property in 
the possession of another from his person or im¬ 
mediate presence, an indictment charging that prop¬ 
erty was taken from the “presence” of the \ictim, 
but failmg to charge his “possession,” is defecti\ e 
It has been held that, where an mdictment alleges 
a taking from the “presence” of another, it must 


further allege Ins control or dominion over the 
property taken from his presence ®® An allegation 
that property was taken “from” the presence of 
the \ictim IS sufficient, although the statutory lan¬ 
guage specifies “m” his presence ®i 

From "'another person ” An allegation that prop¬ 
erty was taken from “another person,” is not suffi¬ 
cient as an allegation that it was taken from “the 
person of another ”®® 

§ 40 Force or Intumdation 

At a general rule. In the absence of a statute dis¬ 
pensing with the necessity of such an allegation, a tak- 
ing by force or Intimidation must be alleged In an In- 
dictment or Information for robbery 

Since force or intimidation is a necessary element 
of the crime, in the absence of a statute dispens- 
with the necessity of such an allegation,®® an 
mdictment or information for robbery must allege 
that the taking was accomplished by force or in¬ 
timidation®^ It is not necessary that the words, 
"force” or “fear” be used as long as the language 
can be understood to charge force or fear ®® It is 
not necessary to allege both force and mtimida- 
tion, an allegation of either being sufficient,®® but 
if both force and mtimidation are alleged, this 
does not render the indictment or mformation 
bad ®7 Except as the matter may be matenal to the 
degree or classification of the offense, as discussed 


61. Mo—state v Graft, 258 SW 
824, 299 Mo 882 
64 aJ p 1042 note 66 [a] 

HUaff Iw Intiinldatlon 

Indictment, charging robbery, 
which charged accused with having 
feloniously and violently made an 
assault on victim and then proceeded 
to charge the taking of a designated 
sum from victim ‘*by intimidation*, 
etc, was not defective because it 
failed to charge that the property 
was taken ''from the person."—Peo¬ 
ple V WiUisins, 86 N.B.2d 828, 408 
ni 248 

OaPh reglsteer la pvMeaoe of owasor 
X county charging robbery In the 
language of the statute, except as to 
the place from which the money waa 
taken, which waa described as a cash 
register in the presence of the owner 
of the property, was sufficient, such 
description bel^ within the rule 
making the charge one of robbery — 
Crutcher v State, 98 So 662, 19 Ala. 
App 629 

68. Mo—State V Craft 268 SW 
224, 299 Mo 882 
64 CJ p 1042 note 48 
68 . Hiawall.—^Territory v Kim Ung 
Pil, 26 Hawaii 726 

64. Ofcl.—Slover v Territory, 49 P 
1009, 6 OkL 606. 


66 . Tex.—McCormick v State, 8 S 
W2d 164, 110 T6X.Gr 214 
66 Li Okl—^Rasberry v State, 108 P 
865, 4 OktCr 618, rehearing denied 
112 P 769, 4 OklCr 684. 

64 C J p 1043 note 47 
67 Tex.—Smith v State, 89 SW 
988, 87 Tex.Cr 842 

68 . Ala.—Hill V State, 40 So 654, 
145 Ala. 68 

69 Cal—People v Ham Tong, 102 
P 263, 166 Cal 579 24 LJEtA.,NS, 
48L 

64 CJ p 1043 note 46 

Oa Wash.—State v Hall, 102 P 
888 , 54 Wash. 142 
64 OJ p 1042 note 64 

81. Mo—State v P^ranks, 96 SW3d 
1190, 889 Ho 86—State v Gilmore, 
81 SW2d 481, 836 Mo 784 

88 . Cal —^People v Beck, 21 Cal. 886 

88 . Statutory short form 
A short form of information charge 
Ing that accused on specified day in! 
named county "robbed** a named per¬ 
son of lawful money of the United 
States was not Insufficient to charge 
commission of the crime of robbery 
because of failure to charge that 
crime was accomplished by means of 
force or fear, where there is only 
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one Clime of robbery defined by the 
statute as the "felonious taking 
accomplished by means of 
force or fear —State v Bobbins, 127 
P2d 1042, 102 Utah 119 

84. Ga.—Nelson v State, 46 S.H2d 
488, 203 Ga. 830 

Okl—Morris v State, 292 P 79. 4g 
OklCr 854 
54 C,J p 1048 note 66 

86 . OkL—Hx parte Burnett, 145 P 2d. 

441, 78 Okl Cr 147 
Automobile banditry 
In affidavit charging automobile 
banditry, language "unlawfully and 
feloniously rob take, steal 
by violence and putting in fear was 
sufficient to convey meaning that act 
of accused was performed with force. 
—^Mahoney v State i.80 NB. 580, 203 
Ind. 421. 

88 . Okl —Thoreson v State, 100 P 2d 
896. 69 Okl Cr 128 

Tex.—Bybee \ State. 54 &W2d 142, 
132 Tex.Cr 202 

WVa.—State v Alvls, 180 SE 257, 
116 WVa. 826 
54 CJ pl048 note 67 

87 Ga.—Setzer v State, 46 S B 2d. 
603, 76 GaApp 509—Ovens v.. 

State, 82 S K2d 848. 72 GaA.pp 11 
54 CJ P 1048 note 68 
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infra § 43^ the indictment or information need not 
allege the land or manner of force used,^^ or the 
degree of force employed,®® or the nature of the 
fear aroused,or the means by which the victim 
was intimidated 

An allegation of a taking ''with force and arms’* 
has been held not equivalent to an allegation of a 
taking by force or putting in fear,7® and has been 
held msuffiaent as a charge of robbery,7® but other 
authority holds that an indictment charging rob¬ 
bery “with force and arms” is sufficient7^ 

AhxUty to injure An allegation of present abil¬ 
ity to comxmt a violent mjury is not necessary 75 

Particular statutory provisions Under a statute 
providing for pumshment of one who feloniously 
takes another’s property “by assault or violence or 
by puttmg m fear of hfe, or bodily injury,” the 
indictment must charge a takmg by one of the 
modes specified in the statute,7-® but it is not neces- 
saiy to allege all of them.77 Under a statute de- 
fimng “robbery” as a felomous takmg by assault 
and putting m fear or by “force and violence,” 
an allegation of a taking “forcibly and by violence” 
sufficiently alleges a taking by force and violence 78 
Under a statute defining “robbery” as a felonious 
takmg “by assault or by puttmg in fear of life or 
bodily mjury,” and further providmg that, if a 
firearm or other deadly weapon is used, the pumsh¬ 
ment shall be death or a prescribed period of im¬ 
prisonment, ordmary robbery may be charged with¬ 
out statmg the instrument or means by which the 


assault was made,7® unless the extreme penalty is 
sought 5® If the indictment charges use of a dead¬ 
ly weapon in such form that striking out that 
portion would leave no charge of assault, violence, 
or puttmg m fear, there can be no conviction for 
ordinary robbery Under statutes defining “rob¬ 
bery” as a felomous takmg “accomplished by” 
means of force or fear, an information is suffi¬ 
cient if It alleges a taking accomplished “with” 
force or fear,®® but is insufficient if it alleges a 
taking “accompamed” by force or fear®® Under 
a statute providmg that anyone feloniously taking 
the personal property of another “by violence to 
his person or by putting such person in fear of some 
immediate injury to his person,” shall be guilty of 
robbery, an mdictment chargmg robbery by put¬ 
ting m fear must allege that the fear was of “im¬ 
mediate” injury®^ 

§ 41. Want of Consent 

Qenerally, it must appear from the Indictment or In¬ 
formation that the taking was without the consent of the 
victim, but an express allegation Is not required 

Except as the rule may be changed by statute,®® 
It must appear from the mdictment or mformation 
that the victim did not consent to the taking of his 
property®® It is not necessary to show this by 
an express allegation that the takmg was against his 
will,®7 or “agamst”®® or “without”®® his consent 
The lack of consent may be implied from equiva¬ 
lent allegations,®® such as allegations that the pro>p- 
erty was taken by force or intimidation ®i It has 


68 . Mont.—state v Paisley, 92 P 
566, 86 Mont 887 

69 Mont—State v Paisley, supra. 
7a Ky—^Lanford v Commonwealth. 

273 SW 492. 209 Ky 698 
64 C J p 1048 note 80 
71. Cal—People v O'Neal, 88 P2d 
480, 2 Cal App 2d 561, certiorari de¬ 
nied ONeal V State of California, 
56 set 646, 295 U& 781, 79 KEd. 
1680 

54 C J p 1043 note 81. 

78. La.—State v England, 86 So 
728. 148 La. 178 

78. La.—State v England supra. 
Pa.—Commonwealth v Mills, 8 Pa. 
Super 161 

74. Ey—^Lanford v Commonwealth, 
278 aw 492, 209 Ey 698 
54 C.J p 1048 note 72 

76. Ihd.—Craig v State, 62 NJD. 5, 
167 Ind. 674. 

78. Tex.—Shoemake v State, 282 S 
W 518, 89 Tex.Cr 480 
54 CJ pl048 note 84. 

KadSotmeut held snIBoleiit 
Indictment charging that accused 


by putting M in fear of life and 
bodily injury, etc., took from M one 
slot machine was sufficient under 
statute—Cochran v State, 78 SW 
2d 582, 126 Tex.Cr 568 
77 Tex.—^Hunter v State, 46 SW 
2d 969. 119 Tex.Cr 668 
78. Wis—Qillotti ▼ State, 116 NW 
262. 186 Wis 684 
54 C J p 1044 note 86 
79- Tex.—Bird v State, 147 SW2d 
600, 141 Tex.Cr 185 
54 C J p 1044 note 88 
sa Tex.—^Blrd v State, supra. 

81- Tex.—Perez v State, 244 SW 
648, 92 Tex.Cr 444 
54 C J p 1044 note 89 

88 . Mont—State v Pemberton, 104 
P 656 89 Mont 530 
64 C J p 1044 note 9L 

88 . Mont—State v Johnson, 66 P 
290, 26 Mont 9 
54 CJ p 1044 note 92 

84. Miss—Webb v State, 66 So 866, 
99 Miss 545 
64 CJ p 1044 note 94 

88 . Tex.—Barfield v State, 129 S W 
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2d 810, 137 Tex.Cr 256 128 A.LB. 
1098 

54 C.J p 1044 note 96 

sa Ey—^Burdette v Commonwealth, 
78 SW2d 13. 267 Ey 883 
54 C J p 1044 note 97 
87 ni —People V Williams, 86 N E. 
2d 828, 403 HI 248 

Ey—Burdette v Commonwealth, 78 
S W 2d 13, 257 Ey 323 
Tex.—^Barfield v State, 129 SW2d 
810, 187 Tez.Cr 266, 128 A.LJEI. 
1098 

64 CJ p 1045 note 98 

88 . HI —^People V Carpenter, 146 
NE. 664, 815 HI 87 

89 CaL—People v Shuler, 28 Cal 
490 

Ga.—Shehany v Lowry, 152 S E. 11< 
170 Ga. 70 

90 Ga—Shehany v Lowry, 152 SJE 
114, 170 Ga 70. followed in Held 
V Lowry, 154 S E. 702. 171 Ga 164. 

B^—Burdette v Commonwealth, 78 
SW2d 18. 267 Ey 828 
54 CJ P 1046 note 2 

9L Ga—Shehany v Lowry. 152 SJB. 

114, 170 Ga 70 
64 CJ p 1045 note 8 
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been held that consent was suffidently denied where 
the indictment or information all^d that the tak¬ 
ing was accomplished by means of “force, 
“force and fear,”*® “force and intimidation, 
or “force and violence or that it was done “un¬ 
lawfully, felomously, forcibly, and violently 

§ 42 Intent 

There must be some form of allegation of Intent to 
steal, or animus furandl, but any apt language Indicat¬ 
ing the existence of such Intent Is sufficient. 

While, tuider some statutes, it is unnecessary to 
allege intent,generally the mtent to steal, or 
animus furandi, should be alleged m some form 
m the indictment or information,^^ and an indict¬ 
ment or information is sufficient if it employs any 
apt language mdicating the existence of the in¬ 
tent to steal It IS not necessary to use the 
word “steal,”i and it is suffiaent to allege that the 
property was taken feloniously^ or fraudulently 8 
The allegation of mtent to steal should be made 
with respect to the properly taken,^ and need not 
be made with reference to an assault preceding such 
taking ^ If the taking is all^d to have been fe¬ 
lonious, It is not necessaiy further to allege that 
the putting m fear was done felomously ^ 


Willfulness An indictment charging an unlaw¬ 
ful and felomous taking need not also all^e that 
the taking was wiUfuL^ 

Wrongftdness An allegation charging that the 
act was committed feloniously need not further 
charge that it was done wrongfully ^ 

§ 43. Grade, Degree, or Classification of Of¬ 
fense 

Although an Indictment or Information need not al¬ 
lege facts showing the degree or other classification of 
the robbery, where It Is sought to charge the accused 
with a particular degree or other classification of rob¬ 
bery, it Is ordinarily held that Ihe Indictment or Informa¬ 
tion must allege facta sufficient to bring the charge with¬ 
in the definition of such degree or other olaeslflcation In 
order to sustain a conviction therefor 

An mdictment or information for robbery need 
not allege facts showing the degree or other classi¬ 
fication of the robbery 9 Where, however, it is 
sought to charge accused with a particular degree 
or other classification of robbery, it is ordinarily 
held that the mdictment or mformation must al¬ 
lege facts sufficient to bring the diarge within the 
definition of such degree or other classification m 
order to sustam a conviction therefor,i9 although 


82. Hb—State T Massey. 204 SW 
641. 274 Mo 678 
64 CJ p 1045 note 6 
88 . Ga.—93x parte I>nel, 296 P 91, 
112 CaLApp 24 
64 CJ p 1045 note 6 
84L Ga.—Shehany v Iiowry. 152 S E. 
114, 170 Ga. 70. followed in Reid y 
L owry. 154 SE 702. 171 Ga. 164 
64 CJ p 1045 note 7 

85 Wash.—State v Benby. 255 P 
141, 148 Wash. 288 
64 CJ p 1045 note 8 

88 . Miss—State v Presley, 44 So 
827. 91 Miss 877 
64 OJ p 1046 note 9 

87 ni—People v Cassidy. 68 NE. 
2d 802. 294 Ill 246, certiorari de¬ 
nied 67 set. 180. 829 US 769. 91 
LkEd. 662—People v Cohen, 8 NE. 
2d 184, 866 111 190—People v 

Johnson. 175 NE. 894. 848 111 278 
—People Y Emerlina, 178 N E 474, 
841 HI 424—^People Y Hildebrand. 
189 NE 107. 807 HI. 544. 

88 .' Miss.—McCray v States 121 So 
291 168 lilss 587 
64 CJ p 1045 note IL 

88 . SB^y—Catron v. Commonwealth. 

66 SW2d 17. 251 Ky 786 
Misa—^Herron y Stata 170 So 536, 
176 Mlaa 795 

Mo—State y Medley. 186 SW2d 
688 , 858 Mo 926, certiorari denied 
Medley y State of Mo, 66 SCL 
1091, 826 U S 864, 89 LuBd. 1976— 


State V Steenhersren. 68 S.W 2d 
684 334 Mo 880 

Tex.—^Moore y Stata Cr, 280 SW2d 
217 

54 C J p 1046 note 15 
Aooomplices 

(1) A robbery indictment which 
stated that “with the intent 

on the part of them, the said defend¬ 
ant. * to deprive owner of property 
“and to appropriate the said prop¬ 
erty to the use of them, the 

said defendanta’* was sufficient, as 
against contention that indictment 
averred intent as to accomplice only, 
and not as to defendant.—Towles v 
Stata 112 S.W2d 458. 188 Tex.Cr 
470 

(2) Indictment charging’ one with 
being an accomplice to offense of rob¬ 
bery. which failed to charge that ac¬ 
cused took property from Injured 
person with Intent to appropriate it 
to his own use and benefit, was fatal¬ 
ly defective—^Tomlin v Stata Tex. 
Cr., 224 SW2d 259 

L Ark.—Keeton v Stata 66 SW 
646, 70 Ark. 168 

8 . Cal—People v Boaier, 94 P2d 
598 86 CaLApp 3d 49 
Idaho —State v Huff. 67 P 2d 1080, 66 
Idaho 652 

Misa—State v Snowden. 145 So 622, 
164 Miss 618—Webster v Stata 
111 So 749. 146 Misa 682 
64 C J p 1046 note 17 

8 . Ga—Rutherford v Stata 188 S 
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B. 442. 188 Ga 801. answers to cer¬ 
tified questions conformed to 189 
8 K 67, 64 GaApp 750—^Lacey v 
State. 168 SE 292. 44 GaApp 791. 
64 aj p 1046 note 18 

4. Miss—Webster v Stata 111 So 
749, 146 Misa 682 

54 OJ p 1046 note 19 
BidlotmMOLt held sufficient 

PtUlure of descriptive part of rob¬ 
bery indictment stating that persons 
accused feloniously carried away one 
steer to repeat word “felonious** be¬ 
fore subsequent phrase **lntendlng to 
convert same to their own use'* did 
not render indictment defective— 
Commonwealth v Eatea 96 SW2d 
678. 265 Ky 186 

5. Misa-Webster v Stata HI So 
749. 146 Misa 682. 

64 OJ p 1046 note 20 
a Mo—state v Brown, 16 SW 406, 
104 Mo 866 

7 Ky—^Lissenhee v Commonwealth, 
249 SW 782. 198 Ky 689 
54 C J p 1046 note 12 

a OkL—Rasberry v Stata 108 P 
865. 4 Okl Cr 618 
64 CJ p 1046 note 18 

9 Cal.—People v Stratton, 28 P2d 
695 186 CalApp 201—People v 

Hayea 5 P 2d 439, 118 Gal App 841 
54 CJ p 1046 note 28 

la FUl—M artin v Stata 3.29 Sc 
112 100 Fla 16 
54C J P 1047 note 2a 
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there is also authority to the contrary H 

Degrees Under statutes classifying as robbery 
m the first degree one committed while armed 
with a dangerous or deadly weapon, it is not neces¬ 
sary to desenbe^^ or name^^ the deadly weapon, 
nor, according to one authority, is it even necessary 
to allege that accused was armed with a deadly 
weapoiL^* Under statutes defimng robbery in the 
first degree as one accomplished by force or fear 
of immediate personal mjury, an indictment charg¬ 
ing robbery by mtimidation is defective as a charge 
of robbery m the first degree if it fails to set 
forth the facts so as to show the nature of the 
injury feared.1® Particular mdictments or infor¬ 
mations have been held sufficient as charging rob¬ 
bery m the first!® or second!^ degree 

Classtficatton without formal degrees Under 
statutes providmg one maximum punishment for 
robbery committed singly, and another and greater 
maximum fmmshment for robbery committed with 
a compamon, conviction under an mdictment charg¬ 
ing that one person accused ‘^and’* another com¬ 
mitted a specified robbery is sufficient to justify im¬ 
position of sentence under the joint robbery statute 
as against the contention that “with** should have 
been used instead of “and.**!® An indictment for 


conjoint robbery under some statutes need not al¬ 
lege a conspiracy!® Under statutes not dividing 
the offense into formal degrees, but making rob¬ 
bery while armed with a dangerous or deadly weap¬ 
on a classification of the crime more serious than 
when committed while not so armed, m order to 
diarge such classification of robbery the mdict¬ 
ment or mformation must contam appropnate alle¬ 
gations respecting a dangerous or deadly weapon 
Where the essential statutory language is used, 
an indictment suffiaently charges felonious robbery 
while armed with a dangerous weapon with intent, 
if resisted, to kill or maim the person robbed®! 
Where the indictment adequately charges armed 
robbery under the statute, it necessarily mcludes 
the offenses of robbery while not armed, assault, 
and larceny®® Any alleged insufficiency m an 
mdictment charging armed robbery is cured by a 
plea of not gmlty of armed robbery as charged®® 
Although the contrary has been held,®® in order 
to diarge the dassification of robbery without a 
dangerous or deadly weapon, it is ordinarily not 
necessary expressly to aver the absence of such 
weapon,®® and an mdictment properly chargmg 
robbery but failing properly to charge use of a 
dangerous or deadly weapon is sufficient to sustain 
a conviction of robbery without a dangerous weap- 


Jlo1>lMrv wttHi agSTtvailiiff dromiL. 
■taaoM 

Pa.—Coxnmonwealth ex tbI Otten ▼ 
fimitlu 190 A. 625, 126 Fa.Super 
288 

11. Cal—People v Tognola,"266 P 
465, 88 CalApp 84—^Bx parte Col- 
ford, 229 P 68, 68 CalJlpp 808 

12. CaL—People v Tosnola, 256 P 
456, 88 CalApp 84. 

13. CaL—People v Tosnola^ supra. 

a4L Cal—People v Meyers, 88 P2d 
212, 81 CalApp 2d 615, certiorari 
denied Meyers v People of State 
of California, 60 S Ct 118, 808 U S 
554, 84 liJEid. 466—People y Togno- 
la, 266 P 455, 88 CalApp 84 
Sffeot of proylstoas for s e afenoe 
The statutory provisions that, if 
accused was armed with firearm 
under drcumstances bringing him 
within statute providing for in¬ 
creased ];>enalties, charge of such fact 
shall be added to count of informa¬ 
tion charging offense* are cumulative 
in effect and do not repeal or amend 
-other code sections providing for 
punishment and accomplishing like 
result, such as that fixing punish¬ 
ments for robbery in first and seo- 
-ottd degrea—People v Meyers, 88 P 
2d 212, 81 CalApp 2d 615, certiorari 
denied Meyers v People of State of 
California. 60 S.Ct. 118, 808 US 554, 
•64 Li.Bd. 466. 


16. Okl—Slover v Territory, 49 P 
1009, 5 Okl 606 

16 Kan.—State v McQuitty, 66 P 
2d 260, 145 Kan. 287 
Mo—State v Perry, 288 SW2d 717 
—State V Clemons, 202 6W2d 
75, 856 Mo 514—State v Medley, 
186 SW2d 638, 858 Mo 925—State 
V Brubaker, 177 SW2d 688, 852 
Mo 414—State v Biven. 161 SW 
2d 1114—State v Ford, 148 SW 
2d 289, 846 Mo 882—State v 
Franks, 96 SW2d 1190, 889 Mo 
86-d(tate v Moore, 80 S.W2d 128 
—State V Smith, 68 SW2d 696— 
State V Vlgus, 66 SW2d 854— 
State V Beviney, 278 S.W 726 
54 aj p 1047 note 84 

17. Minn.—State v OTTeil, 78 NW 
1091, 71 Minn. 399 

54 C J p 1047 note 85 

18. Pa—Commonwealth v Dolinak, 
86 PaSuper 455 

64 CJ p 1047 note 87 
19 OW—Wilson V State, 228 P 
1108, 28 OklCr 102 
54 C J p 1047 note 38 
90. Fla—Martin v State, 129 Bo 
112, 100 Fla 16 
54 OJ p 1047 note 40 
Capital offense 

Bobbery indictment not alleging 
use of deadly weapon did not charge 
capital offense—^Brady v State, 54 
SW2d 518 122 Tex.Cr 275—64 CJ 
p 1047 note 40 Ca] 
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held 


Miss—^Newsome v State, 85 So 2d 
441, 208 Miss 449 

NM.—State v Walden, 70 P2d 149, 
41 NM. 418 

Okl —Sparkman v State, 98 P 2d 
1095, 67 OkLCr 245—Smith v 

State, 99 P2d 627, 69 OklCr 17— 
Woods V State, 99 P2d 189, 68 
OklCr 406 

91. Fla—WUliama ▼ Mayo, 172 Bo 
86 126 Fla 871—McGuire v State, 
143 So 766, 106 Fla 934. 

Xntsnt 

Bobbery information sumdently 
aUeged that accused's intent, if re¬ 
sisted, to kill and maim victim ex¬ 
isted at time of actual assault and 
robbery—dCcGulre v State, supra 
TwviivwmAi ^ snSolent 
Fla—^Williams v Mayo, 172 So 86, 
126 Fla 871. 

99. Mass.—Commonwealth v Novio- 
kl, 87 NE.2d 1. 824 Masa 461. 

98. Ind.—Adams v State, 69 Nm2d 
21, 224 Ind. 472 

94. Mich.—People v Calvin, 26 MW 
851, 60 Mich. 118 

98. Fla—Martin v State, 189 So 
112, 100 Fla 16 

Ga—Lacey v State, 168 SJB 292, 44 
GaApp 791 
64 C J p 1047 note 41. 
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on*® Where the indictment diarges that ac¬ 
cused was armed with a firearm, it need not far¬ 
ther allege that it was loaded.*^ 

An indictment charging robbery force and 
violence” and “with force and arms” charges “rob- 
beiy by open force and violence” and not "rob¬ 
bery by mtimidation.”*® 

Under statutes making highway robbery a par¬ 
ticular classification of the offense and providing 
that this classification of the crime shall consist 
m "robbmg any person m or near any public high¬ 
way,” an indictment may charge that the offense 
was cmmmtted “m”*® or “near^*®® the highway, in¬ 
stead of usmg the disjunctive phrase "m or near” 
the highway It is not necessary to speafy the 
particular highway 
• 

§ 44. Issues, Proof, and Variance 
a. In general 
b Property taken 
c Value 

d. Ownership, custody, or possession 

e. Taking from person, presence, or pos¬ 

session 

f Force or mtimidation, assault 
g Grade, degree, or classification of of¬ 
fense 

a. In. CFenaral 

The general rules of Issues, proof, and variance In 
orimlnal trials apply In prosecutions for robbery, and 
all matters properly in Issue must be proved as alleged 

Broadly stated, m a prosecution for robbeiy it 
must be proved that money, gtiods, or other valu¬ 
able thmg was violently and felomously taken from 


the person of another by force or intumdation,®* 
and that it was done by the person charged and 
none other,®® m other words, the corpus delicti 
and the identity of accused must be proved.®® It 
is essential to prove that there was a taking of 
the property,®® ammo furandi,®® from the person 
named in the diarge.®^ 

Robbery by two or more persons Where two 
or more participated in the commission of the of¬ 
fense, failure to prove that an accused participated 
m the actual taking does not necessanly constitute 
a variance,®® but, where the actual taking was 
by a compamon of accused, it must be proved that 
accused aided and abetted in the commission of 
the crime with cnmmal intent®® Failure to prove 
that other persons partiapated in the robbery as 
charged is not necessanly a vanance,®® nor is 
there a variance where the evidence discloses par- 
tiapatum of compamons of accused, although the 
indictment did not disclose such parhapation.®^ 
An mdictment charging that accused and another, 
as pnnapals, committ^ robbery was suffiaent to 
mform accused that he was cha^d with entering 
mto a ccmspiracy to commit the crime and that pur¬ 
suant to such conspiracy the crime was committed, 
so as to authorize evidence of such conspiracy®® 
Where two or more partiapate, it has been held 
unnecessary to prove motive®® or conspiracy®® 

Time of offense Considerable latitude in proof 
as to when the alleged robbery was comnutted is 
allowed,®® and, under an allegation of a robbery 
comzmtted on a ^eafied date, the prosecution may 
prove commission of the offense at any time withm 
the penod of limitations ®® 


96. TttX.—Carpenter v State, 61 S. 
WM 849 124 Tez.Cr 818 

14 G.J p 1048 note 43 

97. Ky —^SCoore v Commonwealth, 
86 e.W 2d 146. 260 Ky 487 

64 OJ p 1048 note 44. 

9S. CkL—MUca V State, 26 SB.2d 
616, 196 Qcl 473 

99. Na—State v Burke, 78 NC 

83 

64 CJ p 1048 note 48 

ao. NC—State v Anthony, 29 STC 
284. 

64 aj p 1048 note 49 

81. NC—State v Burke, 73 NC 
83—State v Wilson, 67 NC 466 

82. HI.—People V Brooka, 166 NM 
86, 834 HL 649 

88. BL—People v Brodks, supra. 

84. HI.—People V Brooks, supra. 

85. Or—State v Downing, 205 P2d 
141, 186 Or 689 

64 ajr p 1049 note 72. 
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86 Or—State v Downing, supra. 

rranduleat latescl pesmsaewtlly to 
deprive the owner of his property 
must be proved.—Galloway v State, 
71 GW 2d 871, 126 Tex.Cr 294. 

37 Tex.—Sparks v Stats, 177 SW 

908, 77 Tex.Cr 164 
54 ax P 1048 note 68 

Bsaie 

(1) Where identity is sufficiently 
established, a variance between the 
name of the victim as stated in the 
Indictment or information and his 
real name as shown by the proof is 
immaterial —People ▼ Decina^ 187 N 
E. 844, 806 HL 260—64 OJ p 1049 
note 69 

(2) Where identity is not es¬ 
tablished, a varicuice as to names 
is fataL—Parks v State, 106 So 218, 
21 AUlApp 177—64 OJ p 1049 note 
70 

(3) Under some statutes incorpo¬ 
ration of a robbed bank should be 
proved under the correct corporate 
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name of the bank.—State v Pope, 92 

SW2d 904, 888 Mo 919 

88. Mo—State v Davis, 68 SW2d 
806 

54 OX p 1048 note 64. 

89 Or—State v Downing, 206 PAd 
141, 186 Or 689 

40. Tex.—Collins r State, 178 BW 
345, 77 Tex.Cr 166 

64 OX p 1048 note 65 

41. Ky —Waggnerv Commonwealth, 
182 SW2d 661, 298 Ey 153 

49. —Ray v Commonwealth, 20 

SW2d 484, 230 Ey 656. 66 A.UR. 
1297 

43. Cal —People v Thomas, US P 2d 
706. 45 CaLApp 2d 128 

44. CaL—People v. Thomas, supra. 

45. Cal —People v Whltaere, 248 P 
924, 79 CaLApp 27. 

45. Tex.—Perry v. State, 166 SJW 
268, 69 Tex.Or 644. 

64 OJ p 1048 note 60. 
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1. Property Taken 

(1) In general 

(2) Money 

(1) In General 

A taking of tome property angwertng tubttantlally 
to that detorlbed In the Indictment or information mutt 
be proved 

The evidence must show a takmg of some prop¬ 
erty answering substantially to that described m 
the indictment or mformation as taken.^^ Proof 
of a taking of property substantially^ although not 
exactly, answering the descnption alleged is not 
a fatal vanance.^^ However, where property is de- 
scnbed with unnecessary particulanty, the de¬ 
scriptive allegations must be proved as charged.^^ 
Evidence that property other than that allied to 
have been taken was found m the possession of 
accused may be admissiMe where it bears on the 
issue of his parhapation in the robbery While 
theft of specific articles mentioned in the mdict- 
ment must be proved, proof that other additional ar- 
tides were stolen at the same time and found m 
accused’s possession is not a fatal variance 

Number or qmnMy Where an mdictment al¬ 
leges the taking of several articles, it is suffiaent 
to prove the takmg of any one of them It must, 
however, be ^own that accused took some one 
of the t^gs all^edL^S 

(2) Money 

Unlect money taken le epeclflcally deecrlbed In an 
Indictment or information for robbery, It is generally 
unneceseary to prove the kind or character of money 
taken 


Where the mdictment or mformation contains a 
specific description of the mon^ taken, the proof 
must correspond to such descnption, even though 
such descnption is unnecessary^ Where the in¬ 
dictment charges the takmg of a certam sum with¬ 
out a specific descnption, it is unnecessary to prove 
the kind or character of money taken 5® Allega¬ 
tions that accused took lawful or current money of 
the Umted States may be supported by evidence of 
the general character of the money taken without 
specific testimony to the effect that the monev 
was current or lawful,*^^ and it is not necessarv 
under such auctions to prove that the money 
was techmcally legal tender It is sufficient to 
show that accused took greenbacks,or silver, 
or dollars.^^^ Conversely, an mdictment charging 
the taking of dollars may be supported by proof 
of the taking of lawful money of the United 
States Where the mdictment charges a takmg 
of bank notes, evidence establishing a takmg of 
currency and com is not a vanance.^^ 

Statutes relative to larceny pnmdmg that, on a 
trial for larceny of money or bank notes, the par¬ 
ticular speaes need not ht proved have been held 
applicable to prosecutions for robbery 0* 

Foreign money An indictment chargmg the tak¬ 
ing of foreign money of speafied denomination may 
be supported by proof of the taking of gold com 
only, where the evidence shows that such denom¬ 
ination may consist of either gold or silver corns 00 
Under an allegation chargmg a takmg of paper 
money of a foreign country, it is not a variance to 
prove the taking of bank bills passing current as 
money 


417 Cal—People v Richards, 68 F 
477, 186 Cal 187 
64 GUT p 1049 note 74 
48. Kan.—State v Alexander, 78 P 
827, 66 Kan. 726 
64CJ p 1049 note 78 
49 Tex.—Ware v State, 184 SW 
2d 619, 148 Tex.Cr 98—Coflelt v 
State, 11 SW 689, 27 Tez.Ax>p. 608, 
11 AulSR. 205 
CMd watoh 

Where indictment for robbery 
charged that aceoeed had taken a 
gold watch from the victim, evidence 
whl<di. did not eatahllah that the 
watch claimed to have been taken 
from the victim was a gold watch 
was insufficient to sustain conviction, 
since it fails to meet the descriptive 
eUegatlon.—Ware v State, 184 SW 
2d 819, 148 Tex.Gr 98 

ga Tex.—Kellom v State^ 288 S.W 
940, 91 Tex.Cr 272 
64 dJ p 1049 note 76 

81. Pa.—Commonwealth v KmnitlA 


74 A.2d 741 167 Fa.SQper 184, cer¬ 
tiorari denied Kiunltls v Common¬ 
wealth of Pennsylvania, 71 SCt. 
868, 840 US 922, 96 Jj,m. 666 

68. Mo—CkNvns srtaiM cited la State 
V Clemons, 802 SW2d 76, 78, 866 
Mo 514. 

Tex.—Bailey V State, 189 SW2d 699, 
189 Tex.Cr 260 

54 C J p 1050 note 92 

63. Fla.—Spanish v State, 66 Go 
467, 67 Fla. 414 

54 C J p 1060 note 98 

64. Tex—Howell v State, Cr, 224 8 
W2d 228 

64 dJ p 1049 note 80 

56. Tex—Howell v State, supra. 

64 dJ p 1049 note 81 

56. Mo—State v Gabriel, 116 SW 
2d 75, 842 Mo 519 

64 dJ p 1049 note 84. 

87 Tex—Jackson v Stats, 181 S W 
1076, 60 TexCr 278 

54 dJ p 1049 note 86. 
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6a Ark.—HasTdns v State, 280 S 
W 5, 148 Ark. 361. 

54 dJ p 1060 note 86 
69 Idaho—State v MitdbeU, 214 P 
217, 86 Idaho 724., 

54 dJ p 1050 note 87 
6a Tex—Bledsoe v State, 210 S W 
2d 166,161 Tex Cr 676—Armstrong 
V State, 46 S W2d 987, 120 TexCr 
526 

64 C J p 1060 note 88 
61. Tex—Thompson v State, 294 
SW 406, 90 TexCr 126 
64 CJ p 1060 note 89 
aa WVa—State v Fulks, 178 SB. 
888. 144 W Va. 786 

ea Biont—state v Rodgers, 63 F 
97, 21 Mont 148 
64 dJ p 1049 note 88 
64. Tex—CarlUe v State, 262 SW 
489, 97 TexCr 477 
54 dJ p 1060 note 90 
6a UJB—Allen v U S, 115 

F 8, 62 CCA. 697 
54 CJ* p 1050 note 91. 
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^ Value 

While proof of some value He neceeeary, the amount 
of the value need not be proved, and a greater or leeeer 
value than that alleged may be ahown without euoh 
proof being a material variance. 

While It must appear that the thmg taken had 
a value, it is not necessary to prove the amount 
of the value.®® Consequently, a conviction may be 
sustained on proof of either a greater®^ or a les¬ 
ser®® value than that alleged m the mdictment 
or mformation, such difference between allegatnm 
and proof not constitutmg a material variance 
Where articles of different kmds are alleged to 
have been taken, and only the collective value of 
the whole is averred, there can be no conviction of 
robbery on proof of taking one kind alone,®® smce, 
if there is no takmg of each class of articles, it 
does not appear with sufficient certamty that the 
proper^ taken had any value.^® Evidence of value 
may be admissible, even though no value is al- 
leged.^1 Evidence of the separate value of each of 
several articles taken is admissible under an allega¬ 
tion of the aggregate value of the articles Proof 
of value, as part of a descriptive averment, is prop¬ 
er where robbery of a check of a named value is 

aUeged.78 

d. Ownership, Custody, or Fossesaon 

It It generally unnecetsary to prove ownerehlp of the 
property beyond showing that It was not the property 
of accused, even though ownership It laid In the person 


Proof of orwnerahip of property taken m rob¬ 
bery IS unnecessary,^® beyond showing that it was 
not the property of accused.^® Where both owner¬ 
ship and possession are laid m one person, proof 
of a taking from the presence of other persons is 
a fatal variance.^® However, variance between al¬ 
legations and proof as to actual ownership is imma¬ 
terial where the all^:ations and proof correspond 
as to the identity of the person from whose custody 
and control the property was taken.^^ Where own¬ 
ership 18 properly alleged m one person, and proved, 
failure to sustain a further allegation of ownership 
in another person is not matenaL^® Under a stat¬ 
ute providing that, when an offense mvolves com¬ 
mission of a private mjury, and is descnbed with 
suffiaent certainty to identify the act, an erroneous 
allegation as to &e person mjured is not material, 
where an mformation alleges ownership m the per¬ 
son from whom property wras ^ken, accused may 
be convicted even if the proof shows actual own¬ 
ership to have been m a third person,^® but a vari¬ 
ance between the name of the person all^fed to 
have been robbed and the one proved to have been 
robbed is nevertheless fatal where the identity of 
the victim is essential to identification of the act of 
robbery committed.®® 

Where ownership laid in vtchm Where owner¬ 
ship is laid m the person from whose person or 
presence the properfy was taken, it is not a fatal 
variance to prove that actual ownership, or legal 
title, was m a third person.®^ Such third person 

79. Cal—People v Andereon, 22 P 
18S, 80 CaL 205 

Ooofliotlag’ evUeace tm to ownenOiip 
Where the information alleges 
ownership in the person trom whom 
property was taken, and the proof 
is confiletinsr as to whether sudi per¬ 
son or a third person owned the 
property, such evidence does not con¬ 
stitute a variance authorlsinsr the 
conrt to take the case from the jury, 
the issue of ownership belnsr for the 
latter to declda—People v Andtt^on, 
supra. 

80l sy—lilsseubee v Common¬ 
wealth. 249 &W 782, 198 Ky 689 
64 CJ. p 1051 note 6 

81. Oa.—SSstes v State, 181 SJU 165, 
44 Ga.App 239—Jones v State, 155 
S BL 797, 42 Ga.App 290 
nL—People V Eubiah, 192 N.EL 548, 
857 ni 681. 

Tex.—Barfield v State, 129 8W2d 
810, 187 Tex.Cr 266. 128 A.L.K. 
1098—Michaels v State, 48 SWOd 
444, 120 Tex.Gr 558—Armstrong v 
State, 46 SW2d 987, 120 Tex.Cr 
626 

Va.—Booth V Commonwealth, 188 8. 

EL 267, 166 Va. 704. 

54 CXJ p 1061 note 8. 


from whose person or presence the property wae taken, 
or In a third person 


66. Xa.— State V Pace, 140 So 482. 
174 La. 295 

Mo—State v Biven, 161 SW2d 1114 
—State V Gabriel, 116 SW2d 75, 
842 Mo 519 

KC—State v Mull, 81 SJS.2d 764, 
224 NC 574. 

Or—State v Lenhardt, 68 P2d 720, 
162 Or 872 
54 CJ p 1050 note 96 
▼alue of Uhlted States ooSb need 
not be proved.—Barddell v State, 39 
So 976, 144 Ala. 64—64 C.J p 1066 
note 14. 

67 NC—State v Sawyer, 29 SJBL 
2d 84, 224 NC 61. 

54 CJ p 1060 note 96 
Bobbery from several pmous 
In prosecution for highway rob¬ 
bery where indictment charged de¬ 
fendants with takinr fourteen dol¬ 
lars in money belonging to three 
named persons, and the evidence 
showed that three named persons had 
ten dollars, three dollars and forty 
cents, and three dollars and sixty 
cents, respectively, taken from them 
by defendants, there was no variance 
—State V Sawyer, supra. 

68. Ga.—Hale v State, 187 EB. 
600, 64 GaJLpp 286. 


Tex.—Howell V State Cr. 224 aw 
2d 228—Bybee v State. 64 S'W2d 
142, 122 Tex.Cr 202. 

54 GJT p 1050 note 97 

69 Mass—Commonwealth v. Cehlll, 
12 Allen 540 

7a M ass.—Commonwealth v Cahill, 
supra. 

7L Tex.—Thompson v 9tate, £84 
SW 401, 90 Tex.Cr 15 

64 CJ p 1061 note 98 

78. Ga.—Buma v. State, 11 S.B.2d 
850, 191 Ga. 60 

78. Tex.—Holland v State, 51 SW 
2d 840, 121 Tex.Cr 646 

TA UL—People V Tsukae, 94 NJD.2d 
895, 406 lU 618—People v Flcar- 
rotts, 62 NB.2d 165, 885 IlL 108— 
People V Kubish, 182 NJS. 648, 
857 ni. 681. 

78. UL—People v. Blnhish, supra. 

7a Tenn.—Crews v State, 8 Ooldw 
850 

77 Mo—State v Fltsslmmona, 89 
SW2d 670, 888 Mo 280 

54 CJ p 1061 note L 

7a HL—People v Rogers, 186 NH. 
470, 808 HI. 578 
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bas been bdd to include a relative** or employer ** 
A fortion there is no fatal variance where t^e proof 
shows that the victim actually owned a portion of 
the property taken,*^ or had a part mtcrest in the 
whole,** or title per tout and not per my** 

Where ownership laid third person Where 
the indictment alleges that property taken from 
one person belonged to a third person, it has been 
held that ownership must be proved as laid, even 
though such allegation need not have been made.*^ 
Other authority is to the effect that, where own¬ 
ership is laid in a third person, and custody or 
possession is laid in the victim, the allegations as 
to the third person’s ownership are surplusage 
which need not be proved,** and that a variance be¬ 
tween the name of the owner as alleged and proved 
IS not &taL** Under this latter view it is unneces¬ 
sary to sustam by proof all^^ons as to the l^;al 
existence of a corporation all^;ed to be the ac¬ 
tual owner of the property** A fortion proof 
of the legal existence of a corporation allied to 
be owner is unnecessary where the proof shows 
the victim to be the actual owner of part of the 
property taken.*^ 

Possession. Material allegations of the victim’s 
possession of the property taken must be proved 
as laid.** Under an indictment or mformation 
charging accused with ''robbing” a speafied per¬ 
son, evidence is admissible to show that such person 
was custodian of the property taken which was 
owned by others** Proof supporting allegations 
that property was m the care, custody, control, or 


possession of the person from whom taken is suffi¬ 
cient, without proof that he owned such property *^ 
Under an allegation of possession in one of the 
persons from whom property was taken, proof that 
the property was m their jomt possession is not 
a variance ** 

e. Taking from Person, Presence, or Possession 

An Indictment or Information charging a talcing from 
the ‘^person’* may be supported by proof of a taking 
from the “presence " 

An indictment or information charging a taking 
from the "person” may be supported by proof of 
a taking from the "presence,”*® since such proof 
does not constitute a fatal vanance *7 Under stat¬ 
utes defining "robbery” so as to mclude a taking 
from the "possession” as well as from the “per¬ 
son” of another, an indictment allegmg a taking 
from the person and possession of the victim may 
be supported by proof of taking from his pos¬ 
session only** 

f. Force or Intiinidatioii; Assault 

(1) In general 

(2) Assault 

(1) In General 

An Indictment charging robbery by both force and 
intimidation may be auetalned by proof of either. 

An mdictment charging robbery by both force 
and intimidation may be sustained by proof of ei¬ 
ther,** and proof of one without the other is no 


82. Ala.—Montgomery ▼ State, 53 
So 931, 169 Ala. 13 

54 OJ p 1051 note 9 

88. nL-^People t Daniels, 183 KJSL 
886, 854 111. 600 

54 CJr p 1051 note 10 

84. Mo—State v Craft, 38 8W3d 
188 

aCBabanrt and wife 

Ala.—Nix V State. 36 So 2d 452, 38 
AlaAipp 603, petition stricken 36 
SoAd 456, 261 Ala. 1. 

88, NJd.—State v Powers, 26 P2d 
280, 37 KM. 595 

54 CU p 1051 note 12. 

88. Mo—State ▼ Craft, 28 &W2d 
188 

54 GLJ. p 1051 note 13. 

BSm 0€L—Staples y States 40 S.m 
264, 114 Oa. 266 

54 GLJ. P.1062 note 18 

88. HL—People v Rogers, 186 KBL 
470, 808 m. 578 

54 GLJ p 1052 note 20 

89. HL—People y Deach» 76 NJBLZd 
425, 398 lU. 615. 


90 Ill—^People y Tsukas, 94 NBL 
2d 895, 406 HI 618—People y Stath- 
as, 190 KB. 661, 856 IlL 818 

54 C J p 1053 note 23 

91. HI—People y Bernstein, 136 K 
R 688, 804 HL 851. 

54 CJ p 1052 note 28 

98. Tex,—Wilson y State, 11 aW 2d 
808, 111 Tex.Cr 134 

64 CJ p 1052 note 25 

93. Mo—State y Reich, 239 SW 
886, 293 Mo 415 

64 C J p 1051 note 6 

94. m.—People y Skally, 174 NR. 
625, 842 IlL 450 

64 C J P 1052 note 26 

99. Tex.—Eeppler y State, 113 S W 
2d 900, 133 Tex.Cr 628, 

64 CJ p 1062 note 27 

98. Mo—State y Rddy. 199 SW 
186—State y liemb, 146 aW 1169, 
242 Mo 898 

97 l«a.-H3tate y Verret, 142 So 688, 
174 La. 1059 

54 aj p 1052 note 80 

9a Tex.—Briggs y States 2 SW2d 
288, 108 Tex.Cr 644, 
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Possessloa of ssnployse 

Bvidence that over nine thousand 
dollars was taken at time of robbery 
of bank, that three thousand three 
hundred four doUars and twenty- 
three cents was taken from cash 
drawer of a named teller, that re¬ 
mainder was taken from cash draw¬ 
ers of other tellers, that each teller 
was responsible for his own money, 
and that money in drawer of each 
teller could be handled only by him, 
sustained indictment charging that 
accused took flrom the person and 
ffom the immediate, actual posses¬ 
sion of the named teller a certain sum 
of money, namely, nine thousand 
twenty-one dollars In money, and 
there was no variance, as against con¬ 
tention that the money in the teller's 
drawer was not In his 'possession" 
within robbery statute, but was in 
possession of bank or of officer in 
charge of the bank.—Neufleld y D S, 
118 F3d 875, 78 AppDG 174, cer¬ 
tiorari denied Ruben v U S, 62 8 CL 
580, 815 US 798, 86 L.Bd. 1199 
99 Fla.—^Montsdoca v Btate, 93 So. 

167 84 Fla 82, 27 A.LJEL 129L 
64 CJ pl058 note 34. 
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vanance,! althoiigt it has been held that, where 
the charge is robbery by force and intixnidation, 
and all the evidence for the state shows robbery 
by force and the statement of accused shows him 
innocent of any offense, a verdict of guilty of 
robbery by intimidation would be without evidence 
to support It,* and, if the evidence shows only 
robbery by mtimidation without force, a verdict of 
robbery by force is equally without support * 
Where the indictment alleges a taking by intmiida- 
tion, and is silent as to actual force, inbmidation 
must be proved ^ Such an mdictment may be sup¬ 
ported by proof of both force and mtmudation,^ 
but, if the force alone should be proved under 
sudh an mdictment, there is a fatal variance.^ Un¬ 
der an mdictment charging mtimidation of several 
persons, it is necessary to prove mtimidation only 
of the particular person from whose possession the 
properly was taken ^ Under an indictment charg¬ 
ing a taking by threats of future injury, evidence 
of threats of immediate mjury is admissible * 

(2) Assault 

A charge of robbery by assault must be proved as al¬ 
leged 

Where the mdictment charges robbery by assault, 
by violence, and by puttmg m fear of life and bodily 
mjttiy, it is necessaiy to prove either the assault, 
the violence, or the puttmg m fear of life or bodily 
injury* Proof of the use of a dangerous or 
deadly weapon is suffiaent to support an allegation 
of an assault m a robbeiy prosecution.^* An m- 
dictment chargmg a jomt assault on two or more 
persons cannot be supported by proof of an assault 
on only one or the other of two,^^ but may be es- 
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tabli^ed by proof of the use of a weapon to 
threaten all of several^* One who is charged 
with robbery ly assault may not complain that evi¬ 
dence shows a robbery by use of firearms*^ Evi¬ 
dence of theft from the person does not support 
a conviction of robbeiy by assault 

g Grade, Degree, or Olassificatioxi of Offense 

Charges of robbery under statutes establishing de¬ 
grees of robbery, or classifying robberies without divi¬ 
sion Into degrees, must be proved as laid 

Under statutes classifying robbery according to 
whether the takmg was by actual force or by m- 
timidation, accused cannot be convicted of robbery 
by intimidation on evidence showing robbery by 
forceps Where the statutes make robbery by 
threats to do some illegal act mjunous to the char¬ 
acter, person, or property of another one classifica¬ 
tion of the offense, and robbery by assault, or vio¬ 
lence, or putting m fear of life or bodily mjury a 
different and more serious classification of the 
crime, on an mdictment for the lower classification 
of robbery it is not a vanance to prove both threats 
and assault by violence^* Under an mdictment 
silent as to whether accused was armed with a dan¬ 
gerous or deadly weapon, evidence showmg the 
use of such a weapon may be admissible,^^ and 
does not show a fatal vanance.*** 

~ Where the mdictment chaises robbery while 
armed, proof that accused was armed when the 
offense was perpetrated is necessary i* An allega¬ 
tion that accused was armed with a dangerous 
weapon, specifying a particular kmd of weapon, 
18 sustamed by proof that he was armed wi& a 


1. Ajk.—JenkiiuB v 8tat«, 87 S.W2d 
60p 191 Ark. 607 

64 a J p 1053 note 85 

2m Ga.—Bradham v State, 180 SJL 
748. 61 GaAgpp 486 

8> Ga.—Bradham v. State, supra. 

4. Glass V Commonwealth,^ 

Bush 486 

64 (XJ P 1068 note 87 

8. ND—State v Sanders, 108 NW 
419, 14 ND 208. 

Bm ICo—Btate r Crowell, 60 S.W 
898, 149 Mo 391, 78 AhlS R. 402 

7. Ho—State v Bmnians, 226 SW 
894, 286 Mo 64. 

64 CU p 1058 note 40 

8. Mo—State v Howerton, 68 Mo 
681 

64 CJ p 1068 note 41. 

9. Tex.-—Peebles v State, 184 SW 
2d 298, 188 Tex.Cr 66 

Assault at time of taking 
Where indictment in robbery pros¬ 


ecution diarged that persons accused 
assaulted prosecutrix and by such as¬ 
sault, and by putting prosecutrix In 
fear of life and bodily injury, fraud¬ 
ulently took money from prosecutrix* 
possession with intent to appropriate 
it to their use, a conviction could not 
be sustained when there was no show¬ 
ing of an assault at time money was 
allegedly taken, and statement at¬ 
tributed to coaccused at time of al¬ 
leged robbery was insufficient to have 
put prosecutrix in fear, within con¬ 
templation of statute.—Peebles v 
State, supra. 

la Mo—State v Bddy, 199 SW 
186 

64 <XJ p 1068 note 48. 

11. Tex.--Patev States 289 8 W 967, 
91 Tex.Cr 471. 

U. Tex.—WUson v State, 11 aW 2d 
808 lllTex.Cr 184. 

54 C J p 1063 note 44. 

18. Tex.—’Bx parte Layman, 146 a 
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W2d 405. 140 Tm^Cr 681—WilUs 
y State, 86 aW 2d 784. 129 Tex.Gr 
278—WJratt v State, 114 SW 818, 
65 Tex.Cr 78—Carpenter v State, 
61 SW2d 849, 124 Tex.Cr 813— 
Sweeney v State, 281 S W 671, 108 
Tex.Cr 894--Canroll v State. 67 
S W 99, 42 Tex.Cr 80 

14. Tex.—Harris v Stata. 89 SW2d 
888, 118 Tex.Cr 697 

18. Ga.—Story v State. 77 SB. 914, 
12 GaJLpp. 644. 

la Tex.—WUliama v State, 81 aW 
406, 34 Tex.Gr 628 

54 CUT p 1053 note 49 

17. Tex.—Coulson v Stata 277 aW. 
186. 102 Tex.Cr 8 

64 aj p 1058 note 60 

la Tex.—Wyatt v State. 124 SW 
929, 68 Tex.Gr 116. 137 Am.SR. 
926 

64 GLJr p 1064 note 61. 

la CaL—People v Castro, 167 P 2d 
26, 68 CaLApp 2d 491. 
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dangerous wea^n even though not of the kind 
speafied.^ Under an indictment dharging that 
an persons accused were armed with a dangerous 
or deadly weapon, proof that one was so armed is 
sufficient,^! while proof that one was not so armed 
does not constitute a fatal variance-^a It is not 
necessary to prove that a firearm used by accused 
was lethal 

Woundmg or sinking. Under statutes making 
it a more serious classification of the crime where, 
in the course of a robbery, accused armed with a 
dangerous weapon wounds or strikes his victim, 
an mdictment chargmg both a wounding and a 
striking may be supported by proof of either , 2 ^ 


but, if the evidence shows neither a woundmg nor 
a stnking, but merely that accused was armed with 
a dangerous weapon, it is insufficient to support 
such mdictment^^ 

Highway robbery An indictment for robbery on 
or near the highway cannot be supported by proof 
that the offense was committed in a building along¬ 
side the highway Where the indictment alleges 
only that the robbery was committed "m” the high¬ 
way, proof that the offense was committed "near” 
the highway is a variance.^^ On an mdictment for 
highway robbery at common law it is not neces¬ 
sary to prove both violence and puttmg m fear, 
but proof of either is sufficients^ 


B, EiTlDENCB 


§ 45. Burden of Proof and Presun^tiems 
a. In general 
b Elements of offense 
c Accused’s possession of stolen prop¬ 
erty 

a. In General 

In a prosecution for robbery the state hee the burden 
of proving the guilt of the ecoueed 

In accordance with general rules, m a prosecu¬ 
tion for robbery the state has the burden of prov¬ 
ing the guilt of accused.^^ The state has the bur¬ 
den of provmg accused’s guilty partiapation m 
the robbeiy Where there is positive direct tes¬ 
timony showing that accused was the perpetrator 
of the robbeiy, it is meumbent on him to show 
that the testimony is inherently unbehevable.^! 
Proof that accused committed robbery as alleged 
does not give nse to a presumption ^at accused, 
on the day named m the information, committed 
another robbery** 

In a prosecution for robbery while armed with 


a dangerous weapon, it has been held there is no 
presumption that a pistol or revolver used m con¬ 
nection with the robbery was loaded,** although 
the jury may be authorized to draw the mference 
that It was loaded.*^ However, it has been held 
that where an mformation charges accused with 
robbery when armed with a deadly weapon loaded 
with gimpowder and leaden ball, the law will pre¬ 
sume that the weapon was loaded and it is un¬ 
necessary for the prosecution to prove such fact** 
Proof of the threatening exhibition of a weapon 
which may be deadly if used is pnma fame evidence 
that it can and will be so used.** 

h Elements of Offenae 

The state has the burden of proving the elenrerrts of 
the offense of robbery 

In a prosecution for robbery the state has the 
burden of provmg the elements of the offense*^ 
Thus, the state has the burden of provmg the am- 
mus furandi, or intent to steal** Criminal intent 
may be inferred from a takmg with mtent to ap¬ 
propriate to the taker’s own use** The burden 


80 HL—People t Bmerllng; 178 27 
BL 474 841 HL 484. 

81. NJC.—State v. KlmbeU, S90 P 
782. 88 NIC. 101. 

88. Ill—People v CunnlTigham, 188 
NJB. 870. 800 HI. 870 

54 aJ p 1054 note 54. 

88. CaL—People v Newman. 287 P 
2d 470, 102 CaLApp2d 802 

M. PUl—M cDafEee v State. 4$ So 
721. 66 Fla. 125 

as, Mas8.-<lommonwealtli t Chd- 
lagher. 6 Meto. 605 

54 CJ P 1054 note 57 

86^ Del —State v Stewart, 42 JL 
624. 17 DeL 488 

87. NC—6tate v Cowan, 89 NC. 
288. 


88. Na—State V Sawyer, 28 SJBL2d 
84. 224 NC 01. 

89 DL—-People v Sanders. 192 NJ3L 
687. 867 ni 610 

Burden of proof and presumptions 
in criminal prosecutions generally 
see Criminal Law’ 98 666-598 
Degree of proof required see infra 9 
47 

Oo en s e d does not liave obUgatloiL 
of making out a complete defense — 
McKeniEie v U a. 126 F.2d 688. 76 
US.AppDa 270 

80. Ill—People v Peck. 188 NJBL 
608, 858 UL 642 

64 CJ p 1064 note 68 

81. CaL—People v Munos; 218 P.2d 
12^ 87 Cei.App.2d 482. 
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88. Gel—People v Foster, 248 P 
607. 198 CaL 112 

38. Or—State v Ragan, 262 P 964. 
128 Or 62L 

86. Or—State v Parr, 108 P. 484, 
64 Or 816 

85 Coloy—Campbell v People. 282 
P 2d 728. 

36. Miss—Clttadino v State, 24 So 
2d 88, 189 Miss 236 

37. Mass —Commonwealth ▼ Gre- 
corian, 162 NSL 7. 264 Mass 94. 

88 Mass —Commonwealth v Cre- 
oorian, supra. 

88. Ga^-£iong v Stats, 12 Go, 298. 
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rests on the state to prove the use of force or m- 
tmudation.^0 A presumption of fear will arise 
from evidence showing reasonable grounds there¬ 
for,^! as in the case of a violent takmg of property 
against the owner’s will Possession of the prop¬ 
erty by the complaining witness or his agent at the 
time It was stolen, is presumptive evidence of own¬ 
ership Where the property is owned by another 
than the one from whose person or presence it was 
taken, the state need not prove such owner’s non¬ 
consent to the taking,^^ smce the burden rests on 
accused to estabhsh consent as an affirmative de¬ 
fense.*® 

a Accused’s Fossessum of Stblen Property 

In aome Jurisdictions possession by the accused of 
property recently stolen by means of a robbery creates 
a presumption of guilt on the part of the accused 

In some jurisdictions when it is proved that prop¬ 
erty has been stolen, and the same property, re¬ 
cently after the robbery, is found m the exclusive 
possession of accused, a presumption anses that 
accused stole the property and the burden is im¬ 
posed on him to explain his possession of the 
property*® In other jurisdictions possession by 
accused of property recently stolen by means of a 
robbery does not raise a presumption of guilt of 
accused,*^ nor does such possession cast on him 
the burden of proving his innocence.*® 


In order to warrant an inference of guilt from 
the circumstance of possession of recently stolen 
property such possession must be personal and 
exclusive, must be unexplamed, and must mvolve 
a distinct and consaous assertion of pr(^>erty by 
accused*® An inference of guilt of robbery aris¬ 
ing from possession of the property may be re¬ 
pelled and overcome ®® 

§ 46. Admissibility 

a. In general 

b Ownership of property taken 

c. Force or intimidation, consent 

d. Intent 

e. Cbnnection with crime 
a. In Qenexal 

The general rules regulating the admissibility ef evl* 
dence In criminal prosecutions ordinarily are applicable 
In prosecutions for robbery 

The general rules govemmg the admissibiliiy 
of evidence m criminal prosecutions ordinarily 
apply m prosecutions for robbery®! Smce rob¬ 
bery IS an aggravated form of larceny, there is 
no reason why evidence competent m one case 
should not be competent also m the other®® In 
prosecutions for robbery the evidence must be 
relevant, competent^ and matenal®® If the evi¬ 
dence offered has a tendency, even though dight, 


40. Mass —Commonwealth r Cre- 
oorlaa, 162 KJBDL 7, 264 Mass. 94 

41. Oa^—lionr v State, 12 Gcl 29S 
4a. OidL—Wlssinger ▼ State, 264 P 

681, 89 OkLCr 884—Stoss v State. 
287 P 469, 81 OkLCr 148 

43. Cal—People v Oldham, 44 P 
818, 111 Cal. 648 

44. Tex^Wniiams v State, 88 SW 
999, 87 Tex.Gr 147 

45. Tex.—Williams ▼ State, supra. 
64 GJr p 1064 note 71. 

46. Philippine.—TJ 8. v Diylno, 18 
PhlUppine 486 

64 C J p 1064 note 74 [a] 

Possession of property as sufficient 
to support conviction see infra S 
47 d (8) (b) 

Possession of stolen property ss pre¬ 
sumption of guilt 
Burglary see Burglary f 46 
lisrceny see l«arceny 9S 106-110 

47. Cal—People v Burlguea 108 P 
2d 770, 89 CalJLpp2d 168 

XiL—^People v Sanders, 192 NM 697, 
867 m. 610 

Mo—State V Martiii, 862 SwW 1047 

m mdSasa 

<1) Possession of stolen goods may 
be evidence of guilt, but the law 
raises no presumption of guilt.— 
Vaughn v State^ 19 NJB 2d 889, 215 
Ind. 142. 


(2) Presumption is that recently 
stolen property found in another’s 
l>os8es8ion was stolen by him, in ab¬ 
sence of showing that possession was 
Innocently acquired.—Davidson v 
Stat^ 187 NSL 876, 206 Ind. 664. 

Xh Xowa 

(1) Instruction in robbery prose¬ 
cution that where accused Is shown 
to be in possession of property re¬ 
cently stolen the burden rests on 
him to show that he came into pos¬ 
session thereof honestly, and in the 
absence of such explanation he may 
be presumed to be guilty, has been 
held incorrect—State v HSuria, 191 
NW 88. 194 Iowa 1804—64 CJ P 
1064 note 78 

(2) Mowever, a presumption of 
guilt arising ffom the recent pos¬ 
session of stolen property has been 
held to apply in robbery as well as 
In larceny—State v Wasson, 101 N 
W 1126,126 Iowa 820 

48; JXL —People v Sanders, 192 K 
B. 697. 867 IlL 610 

40. Tex.—Prather v Stata 81 SW 
2d 688,128 Tex.Cr 842 

sa NT—People v Albero, 228 N 
TS 441, 228 AppDiv 442, appeal 
dismissed 162 N.li. 640. 248 NT 
699 

64 C.J p 1055 note 76 
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61. Tex.—^Bladcshear v State, 128 
S.W2d 1205, 187 Tex.Cr 864. 
Admissibility of evidence in prosecu¬ 
tions 

Gtoerally see Criminal Islw I 600 
et seq 
For 

Assault or attempts to rob see 
infra | 71, 

Bank robbery under special stat¬ 
utes see Infra 9 78 

Bvidenoe admissible under pleadings 
see supra 9 44. 

80. DC—Edwards V IT S.. 189 F 2d 
866, 78 USAppDC 226, certiorari 
denied 64 CCL 628, 821 Ua 769, 
88 Ii.Bd. 1064. 

Admissibility of evidence in prosecu¬ 
tions for 

Burglary see Burglary 99 46-62. 
Larceny see Larceny $9 111—128 
Robbery as aggravated form of laro^ 
eny see Larceny 9 L 

68. Cal.—People v Rancho, 47 PAd 
1108. 8 CalApp2d 666—People v 
Norris, 24 P2d 661, 188 CaLApp 
606 

SD—State ▼ Oomfoh, 18 NW2d 
818, 70 8J> 19 

Tex.—^Blackshear v State 128 SW 
2d 1206, 187 Tex.Cr 264—Michaels 
V State. 49 aW2d 444, 120 Tex.Cr 
668 

; 64 C J p 1066 note 81. 
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to shed light on the main inqtiiry as to the culpa- 
bihty of accused it is rdevant.^^ The entire trans¬ 
action may be shown,^^ and evidence may be admit¬ 
ted which tends to corroborate that already mtro- 
duced for the prosecution®® or defense In cor¬ 
roboration of the victim’s testimony it is proper 
to introduce evidence of other persons to the effect 
that the victim was seen near the place of the al¬ 
leged robbery at about the time of its alleged com¬ 
mission,®® as to his actual possession of property 
similar to that he claims was taken,®® or as to the 
victim’s nervous condition following the alleged 
commission of the offense,®® and, where the victim 
daims to have been assaulted or mjured in the 
course of the robbeiy, other evidence may be m- 
troduced m support of hts testimony to such effect®^ 

Under general rules governing the admissibihty 
of evidence m criminal prosecutions evidence as 
to other particular matters has been held admissi¬ 
ble®® or inadmissible®® Where accused is not 
charged with the overt act of robbery, but that he 


counseled, aided, and abetted other persons who 
committed the overt act, m order to ^ow that ac¬ 
cused counseled, aided, and abetted them it is 
competent to prove that he entered into a con¬ 
spiracy with the others to commit the offense and 
that Its commission was the result of such con¬ 
spiracy ®* 

Complaint of robbery Evidence that the victim 
complained of the robbery immediately after it 
occurred is admissible as part of the res gestae ®® 
Conversely, evidence explaming the victim’s fail¬ 
ure to complain is likewise admissible.®® 

Habits and reputation Evidence as to the vic¬ 
tim’s moral Ihabits,®^ or reputation for violence,®® 
and as to accused’s professional reputation®® has 
been held inadmissible. 

Value of property Where flie value of the prop¬ 
erty taken is not matenal, evidence of its value 
IS properly excluded.*^® 


5^ Ala.—^Bam68 v State, 14 8o2d 
242, 21 Ala.App 187, certiorari de- 
- Bled 14 So 2d 846, 244 Ala. 697 

aa. Tex.—Iiaymaa ▼ State, 72 SW 
2d 97. 126 Tez.Cr 682 
66^CJ pioee note 82 
BvUUaee of aU fante and ebroani^ 
ftanoefl leading up to commisalon of 
robbery was admissible—Glo\er v 
Stote, 148 So 160 25 Ala.App 422, 
certiorari denied 148 So 161, 226 Ala. 
678. 

66. Tex.—Blackerby v State, 101 S 
W 2d 239 181 Tex.Cr 629 
64 CJ P 1056 note 88 

87 Tex.—^Hnnter v State, 18 S W 2d 
1084, IIS Tex.Cr 90 
64 G.J p 1065 note 84. 

6& Ala.—Montgomery v State, 68 
So 891. 169 Ala. 12 

69 Ala.—Boyd ▼ State, 46 So 691, 
158 Ala. 4L 
64 aj p 1056 note 86 

69. Tex.—Walker v State, 287 £1 W 
497, 106 Tex.Cr 141. 

6L. Keb^Traoey v State, 64 NW 
1069, 46 Neb 861. 

64 C J p 1056 note 88. 

69. Arls.—James r etste, 84 P2d 
1081, 68 Arls. 42 

GaL—People v Walden. 18 PSd 106, 
129 GaLApp 71. 

2io—State v Peterson. 180 g.W2d 
606—State v Rose, 96 SW2d 498. 
889 Mo 817 

NM.—State v Walden, 70 P2d 148, 
41NM.4t8 

Na—«tate T. Oox; 160 &B. 86$, 101 
NO. 867. 


Okl —Johnson v State, 106 P 8d 149, 
70 OklCr 270 

Tex.—Cade v State, 201 SW2d 646, 
160 Tex.Cr 294—^Rodriguez v 

State. 148 8W2d 436, 141 Tex.Cr 
543—Alaobrook v State. 116 SW 
2d. 668, 184 TexCr 822—Keppler v 
State, 118 SW2d 900, 183 Tex.Cr 
623—^Brandt v State 90 S W 2d 
263 129 Tex.Cr 558—King v State, 
79 SW2d 126 128 Tex.Cr 121— 
Cadle V State, 57 SW2d 147, 122 
Tex.Cr 695 
54 CJ p 1056 note 90 
Bvideaoe that aoonsed's apprdheiu 
sloa wag requested after his name 
and address had been discovered in 
hat abandoned by fleeing robber was 
admissible.—Niemoth v State, 164 
A. 66, 160 Md. 544 

Bvldenee to prove preparatton. for 
robbery 

Evidence that an hour before rob¬ 
bery, accused, who had asked to be 
taken to town wh^re robbery was lat¬ 
er committed by masked men, was 
seen with mask over his face was 
competent to prove preparation for 
robbery—People v Woods, 86 P2d 
212, 1 CaLAPP 2d 172 

Offer of bribe 

In prosecution for armed robbery 
in which automobile and only a few 
dollars were taken from victim, sher- 
ilTg testimony that he found five 
hundred fifty dollars on accused when 
arrested was admissible where ac¬ 
cused offered sheriff five hundred 
dollars bribe to release him and his 
xx>defendant.—Teague v State, 62 P 
2d 91. 68 OkLCr 289 

varfeielpatlon la digpositloft of stolen 
Property 

I Bvidenoe showing accused's partio- 
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Ipation In disposition of stolen prop¬ 
erty was admissible—People v Bn- 
teranta 26 P 2d 481, 184 CaLApp 487 
Besidenoe of aoonsed’s relattves 
Elvidence as to where accused s 
folks lived was properly admitted.— 
State T Albiitton, 40 aW2d 676, 888 
Mo 849 

68. PUl—W emokott v Stata 168 So 
826, 121 Fla 62 
54 aj p 1066 note 91. 

94. Wash.—SUte v McNeil, 299 P 
666, 161 Wash. 231. 

AidniisslbUity of evidence to prove 
conspiracy to commit robbery see 
Conspiracy | 92 

66. Okl—Robinson v Stote, 180 P 
m 8 OklCr 667 
64CJ p 1067 note 92 

96 Tex.—^Burkhalter v Stata 847 
fi W 689. 98 Tex.Gr 60A 
64 C J p 1067 note 98 

67 Mich.—^People v Becker, 11 N 
W 779, 48 Mich. 43 
64 C J p 1067 note 96 
IntoxioatlOB 

In prosecution for robbery from 
the person of another, evidence that 
such other was intoxicated at time 
of robbery was inadmissibla—Stote 
V Cornish, It NW2d 812, 70 8J^ 19 

68, Tex.—Thompson v Stota 884 S. 

W 401, 90 T6X.Cr 16 
64 C J p 1067 note 96 

69l Mass.—Commonwealth t Hom¬ 
er, 187 NB 617, 235 Masa 686 
64 CJ p 1057 note 97 

7a CaL—People t Factor, 18 P3d 
984, 126 GaLApp 618 
Materiality of value of property tak¬ 
en see supra I 6. 
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b Ormenliip of Piopextv Takn 

In prosecutions for robbery evidence that the victim 
of the robbery had the property In his possession before 
the offense was committed Is admissible to prove owner* 
ship 

Evidence that the victim of a robbery had the 
property in his possession before the crime was 
committed is admissible to prove ownership 
Failure to list property for taxation is not ad¬ 
missible to prove lack of ownership 72 

a Force or Intutiidatioxi, Oonsent 

In prosecutions for robbery evidence that the taking 
of the property was accomplished by force or Intimida¬ 
tion or that the victim consented to the taking la admis¬ 
sible 

Evidence that the taking of the property was 
accomplished by force or by puttmg in fear is 
admissible m prosecutions for robbery 78 in or¬ 
der to show that force and violence were used, the 
extent of the mjunes inflicted on the person robbed 
may be proved.7^ This may be shown either by 
an attending phy8ician78 or by any other com¬ 
petent witness who saw the victim immediately aft¬ 
er the robbery 7S it is competent for the person 
robbed to testify that he was fnghtened.77 

Consent* Evidence otherwise proper is admissi¬ 
ble on the issue of the victun^s consent to the tak¬ 
ing of his property 78 


da Intent 

Bvidsnos aa to any rsisvant elreumstanoe Is admis¬ 
sible on the Issue of hiteiit In prosecutions fOr robbery. 

In prosecutions for robbery evidence as to any 
relevant arcumstance is admissible on the issue of 
intent78 However, evidence offered on the issue 
of mtent is properly exduded where it affords no 
legitimate inference with reference thereto Evi¬ 
dence IS admissible in support of a defense that 
the takmg was under a bona flde daun that the prop¬ 
erty taken belonged to accused so that no fdonious 
mtent existed.8i It is competent for accused to 
testify that at the time of the alleged robbery he 
thought that he had a right to take the property as 
his own,82 or to mtroduce any evidence legitimatdy 
tending to support such daim** Where the de¬ 
fense is that the money taken constituted the pro¬ 
ceeds of gambling transacbons which the vic¬ 
tim had tmlawfully obtamed from accused, evi¬ 
dence IS admissible on the question of the l^^ity 
of the game at which accused lost the money 
Evidence of an attempt to return the property is 
also admissible on the issue of mtent85 

The prosecution may diow criminal mtent by evi¬ 
dence of accused’s conduct before88 or after87 the 
taking Where several persons were present at 
the time of the robbery and were guilty of act- 
mg together in the commission of the offense, 
-evidence tending to show mtent and knowledge 


71. Ala.—Bradley v States 15 So 
640, 108 Ala. 89 

Subjects oC robbery 
Generally see supra 99 4-6. 
Ownership see supra 99 7, 8. 

72. Lia.—State r Hobgood, 15 So 
406, 46 LaJUm. 866 

78. Tax.—Eeppler v State, 118 S W 
2d 900, 188 TexCr 628 
B\>roe and intimidation as element of 
offense see supra 9 10 

74i Tez.—Raleigh v State, 168 6. 

W 1060. 74 Tex.Cr 484 
64 a J p 1067 note 8 

78. Mass—Commonwealth v Flynn, 
42 N.FI 662, 166 Mass 158 

76. Mass-—Commonwealth v Flynn, 
supra. 

77 Tez.—Sprinkle v State, 42 SW 
2d 1024, 119 Tez.Cr 568 
54 CJ p 1067 note 6 
Farttenlav evldenoe held admissible 
(1) Testimony of prosecuting wit¬ 
ness that aoeiised and his companions 
forced witness to accompany them 
about a mile from his home in his 
bare feet was properly admitted to 
indicate the force used in taking wit¬ 
ness' money—^Ksrser v State, 88 So 
2d 885, 250 Ala. 279 


(2) In prosecution for robbery by 
putting in fear of life, testimony 
that accused pointed gun at witness 
at scene of alleged robbery was ad¬ 
missible as bearing on whether 
person robbed was put in fear of his 
life or bodily injury, although ac¬ 
cused was charged with robbery with 
firearms—Keppler v States 118 SW 
2d 900, 188 Tez.Cr 628 

78. Ala.—Davis v Stats* 48 So 694, 
169 Ala. 104. 

64 C.J p 1057 note 7 
Finanolal condition of victim 

Where some circumstances tended 
to support contention that victim im¬ 
pliedly consented to robbery for his 
gain by reason of theft insurance,, 
proof of victim's financial condition 
and gambling losses in connection 
with evidence of insurance would be 
material —^Parsons v State, 88 So 2d 
209, 251 Ala. 467 
Bvldence held. itm Lo 

In prosecution for robbery by tak¬ 
ing car from garage wherein accused 
contended employee voluntarily left 
garage in car to search for whiskey, 
evidence that such employee was dis¬ 
charged for letting car go out of an¬ 
other's garage was properly excluded, 
as immaterial—Michaels v State, 49 
3W2d 444, 120 Tez.Cr 668 
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I 79 KC—State v aiUespie, 168 BJSL 
882. 204 KC 588 

54 aj p 1057 note 9 

Intent as element of robbery see su¬ 
pra 9 22 

sa Tez.—Cole v Stats, 286 S.W 
804. 104 Tez.Cr 538 

54 aJ P 1067 note 10 

81. Gal—People v Rosen, 78 P2d 
727, 11 CaL2d 147, 116 AJjJSL 991. 

82. Iowa—State v Hollyway, 41 
Iowa 200. 20 Ana.R, 586. 

Utah.—^People v Hughes, 29 P 482, 
11 Utah 100 

88. Mo—State v Culpepper. 288 S 
W 801, 298 Mo 249 

64 CJ p 1058 note 14. 

84. Cal—People v Rosen, 78 P2d 
727, 11 CaL3d 147, 116 A.I 1 R 991. 

88. TeZd—Cole v State, 286 S.W 
204. 104 Tez.Cx 688. 

64C J p 1058 note 16 

Return of property as defense see su¬ 
pra 9 81. 

86 KD—State v. BUlon, 52 HW 
818, 2 HD 510 

54 CJ p 1057 note 11. 

87 AIs^f—K ennedy v fiPtsls, 98 8a 
822, 2Q8 Ala 66 

I 54 CJr n 1067 note 12. 
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of one of such persons is admissible against the 
odiers without regard to other testimony as to a 
conspiracy 88 

6. OonnectiQiL with Oxime 

(1) In general 

(2) Presence at or near scene of crime, 

motive 

(3) Pcctimary condition 

(4) Weapons or other mstruments of 

crime 

(5) Stolen property or property similar 

thereto 

(6) Possession of other property actual¬ 

ly or presumably m robber's pos¬ 
session 

(1) In Genera] 

In prosecutions for robbery any evidence Is admis¬ 
sible which legitimately tends to connect the accused 
with the commission of the robbery 

In prosecutions for robbery, any evidence Inti¬ 


mately tending to connect accused with the com¬ 
mission of the robbery is admissible,89 such as ac¬ 
cused's surprise and confusion on suddenly meet¬ 
ing the victim shortly after the robbery,®® or his 
suspiaous statement on observing the victim dis¬ 
play money before the robbery,9i or evidence show¬ 
ing accused's effort to fabncate an alibi 92 Jt is 
permissible to introduce evidence tending to identify 
accused and the robber as the same person,®® such 
as similarity m physical appearance®^ or handwrit¬ 
ing,®® a laundry mark,®® or the use of a wig®^ 
Evidence as to the correspondence of fingerprints is 
admissible to prove the identity of accused.®® Evi¬ 
dence of identification of accused obtained through 
the sense of hearmg is competent ®® Evidence as 
to the sound of the exhaust of accused’s car is ad- 
nussible to identify him as the robber ^ 

Where, under the general rules, discussed m 
Criminal Law § 616, evidence offered on the issue 
of identification is improper, it will be excluded,® 
as m the case of evidence offered hy the prosecu- 


88. Tdx.—Bland v State. 89 SW2d 
996. 129 Tez.Cr 668 

88. Tex.—Rambo v State, 101 SW 
2d 267.181 T6X.Cr 618 
AdxnlaalblUty of evidence to Identify 
accused generally see Criminal 
tMw 9 616 b 
64 aj p 1058 note 16 

90. NC-^tate y Harden. 98 BJH 
782. 177 Na 680 

91. Tex.—^Brown v State, 186 SW 
266, 61 Tex.Cr 884 

98. Tex.—PUulkner v State. 288 S. 

W 824. 104 TexCr 878 
64 CJ p 1068 note 19 

98L Ala.—Davis v State, 169 So 209, 
229 Ala. 674—Bell v State. 149 So 
687, 227 Ala. 254—^Muse v State. 
196 So 148, 29 AlaJliHO 271. cer^ 
Uorarl denied 196 So 151, 289 Ala. 
667—Nichols V State. 178 So 658, 
27 AlaJlpp 486 

Tex.—Anderson v State, 221 SW2d 
268, 168 Tex.Cr 69—liUsobrook v 
State, 116 SW2d 668. 184 Tex.Cr 
822—Henderson v State* 94 aW2d 
467, 180 Tex.Cr 409 
64 CJ p 1068 note 20 
HsiUlfcarcMef over Deoe 
Testimony concerning identifica¬ 
tion of acensed by only eyewitness to 
xobbery committed by men who held 
handkerdiiefs over their faces, ob¬ 
scuring all but eyes and nosa was 
admissible. circumstances under 
whl<^ identification was made affect¬ 
ing only witness’ credibility—^People 
▼ Gkufior, 196 NJEi 10, 869 m. 617 
jMo e n s e plates 

41> Shrldence pertaining to license 
number of automobile in which per^ 
petrator of robbery left scene of 


crime and details as to how police lo¬ 
cated accused was admissible —State 
V Peterson. Mo. 180 &W2d 606 
(2) Police officer’s testimony that, 
when he hesrd broadcast of number 
of automobile in which perpetrator 
of robbery left scene of orime, he 
looked at license number book which 
was famished to poUce department 
and found license number was issued 
to a certain person was admissible. 
—State T Peterson, supra. 

Statement ghowlag knowledge ttiat 
robbairy was to be committed, but de¬ 
nying participation in it or conspirar 
cy to commit it, waa admissible In 
prosecution for robbery—People v 
Barr, 26 P2d 608, 184 CULApp 888 

SMiottsUty 

Where victim of robbery had de¬ 
scribed assailants as persons of a 
certain nationality, fact that those 
aocused were of that nationality was 
competent and relevant.—^People v 
Haucho, 47 P8d 1108, 8 Cal«App2d 
666 

Bobber not under close sorattny by 

witnesses 

Where defense was aUbl. fact that 
robbers were not under close scrutiny 
by identifying witnesses for long pe¬ 
riod of time and that they were iden¬ 
tified by two witnesses for first time 
when witnesses saw them in court 
affected weight rather than admissi¬ 
bility of testimony—People r 
Schmidt, 4 NJBL2d 828. 864 Ill 818 

XKmbt an to Identily 

Allowing witnesses to be asked on 
examlnatl<Mi in chief whether they 
had any doubt as to accused’s iden¬ 
tity was not error—Niemoth v State, 
164 A. 66, 160 Md. 644 


94. Mb—State v Soobee, 68 S:W2d 
246. 881 Mo 217 
64 CLJ p 1058 note 81. 

98. CaL—People v arlflin. 248 P 
86, 76 Cal App 561. 

64 aJ p 1058 note 22 
96. Wash.—«tate v Malsogofl, 168 
P 879, 88 Wash. 419 
64 OJ p 1059 note 24 
97 Ala.—Lewis v State, 61 So 808, 
166 Ala. 88 
64 C.J p 1059 note 26 
98. nmmb print on blip of pistol 
Testlmoziy of state’s witness 
he made enlarged photograph of 
thumb print found on clip of pistol 
which officers found in abandoned au¬ 
tomobile following robbery and found 
it to be same as accused’s thumb 
print was admissible as tending to 
show his connection with offense in 
view of other evidence —Cain v 
State, 124 SW2d 991, 186 Tex.Cr 
276 

99 Mlsa—Pickett v State. 144 So. 
662, 164 Miss 142 

Mo—State v Scobe^ 68 aW2d 246, 
881 Mo 217 

Tex.—Bland v State, 89 SW2d 996, 
129 Tex.Cr 668 

L Ga.—Williams v State, 109 SJS. 

586 27 QaApp 684 
64 Cjr p 1059 note 28 
2. Hy—O'Connor v Commonwealth, 
48 SW2d 819, 248 Ky 401. 

54 CJ p 1069 note 27 
Bvidenoe held 

(1) Where accused was positively 
identified by three witnesses who tes¬ 
tified that they did not notice wheth¬ 
er accused had sears on his face or 
bad had his hair cut. accused's evi¬ 
dence that at the time offenses 
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tion as to identificatioii on a prdixxunarT’ lieanng^^ 
or evidence offered the defense as to physical 
characteristics differing from those of the robber 
but acqmred subsequent to accused’s arrest^ 

Corroborahve evidence Evidence supportmg the 
claim of a witness that he knew accused well 
enough to idenbfy him is adnussible.^ 

Rebuttal Evidence otherwise proper is admissi¬ 
ble m rebuttal of an identification claimed to be er¬ 
roneous ^ Where accused introduces evidence 
diowing that he was m another place not only 
on the day of the robbeiy but continuously for 
some time prior thereto, m rebuttal witnesses for 
the state may testify that they had seen and talked 
with accused a short tune before the robbery at 
a place but a few miles from the place where the 
robbery was committed.^ 

(2) Presence at or near Scene of Crime, 
Motive 

In proMOUtlons fbr robbery evidence Is admissible 
to show that the accused was at or near the scene of the 
robbery shortly before or after the oommission of the 
offense 

In prosecutions for robbery evidence is admissible 
to show that accused was at or near the scene of 
the robbery shortly before^ or after® the commis¬ 
sion of the crime. Evidence may also be introduced 
to ^ow that accused visited the scene of the rob¬ 
bery some time before its commission for the pur¬ 


§46 

pose of familianzmg himsdf with the surround¬ 
ings Evidex»:e as to the presence of a companion 
of accused in the general locahty of the robbery 
at about the time of its commission is inadmissible 
where the companion has not been connected with 
the robbery 

Motive While motive is immaterial as an ele¬ 
ment of the offense, evidence of motive may properly 
be admitted to connect accused with commission of 
the robbery i® 

(3) Pecumary Condition 

in proaseuttons fbr robbery evidence of the wealth 
or poverty of the accused generally Is not admissible 

Evidence of the wealth or poverty of accused gen¬ 
erally IS not admissible m prosecutions for robbery.i® 
Nevertheless evidence has been held admissible to 
show that accused’s finanaal or economic arcum- 
stances improved after the robbery,^^ at least where 
It IS shown that accused, before the commission of 
the robbery, had been impecunious Where money 
is taken m the robbery it is permissible to show that 
following the robbery accused was in possession of 
money, although the money is not identified as the 
money taken m the robbery^® Evidence that the 
sheriff had an execution against accused prior to the 
commission of the robbery is admissible as a ar- 
cumstance mdicatxng his financial condition at the 
time, and to show motive on his part for participat¬ 
ing m the robbery Evidence of accused’s pecum- 


were oozmnitted aoeosed bad not had 
his hair cut for about two months 
and that he had soars on his face 
was properly rejected as Immaterial. 
—People y Gist. SS P 2d 601, 28 Cal. 
App 2d 287 

(2) Where victim testified that he 
did not smell aloohol on accused, 
court properly excluded accused's 
testimony that a few hours before 
commission of crimes accused had 
been intoxicated, as against conten¬ 
tion that fact that victim did not 
smell alcohol on accused, would dis¬ 
credit victim's testimony in identify¬ 
ing accused.—People v Gist, supra. 
■xtraJudldal iden t ifloatlon 
CaL—People v Cotton, 4 F 2d 247, 117 
CaLAPp 469 

Bxtrajudlcial identification srenerally 
see Criminal Iaw i 726 
police hulletla oontalnlng* descrip¬ 
tion of robber was inadmissible, 
where no witness testified party rob¬ 
bed ever described robber as in bulle¬ 
tin.— O'Connor V Cmnmonwealth, 48 
SW2d 819, 848 Ky 401 
8 , HL—People v Moretti, 161 NJL 
766, 8S0 m. 422 
54 aJ P 1069 note 28 
4 . Mo—State v Curtis, 2S SW2d 
122, 824 Mo 58 


6 . HI.—People v Bolton, 166 MJL 
810, 824 HI 822 
54 C J p 1059 note 80 

S. Ala.—Hacklns v States 108 So 
468, 212 Ala. 606 
64 C.J p 1060 note 81. 

Acts and ohservatiosis of victim as¬ 
saulted and robbed, mode when he 
identified acciued, were material, and 
if evidenced by declarations, could 
be brought out on cross-examination. 
—State V Thomas, 166 A. 101, 11 N 
JMlsc. 157. affirmed 168 A. 896, 11 
NJLaw 289 
UrtMwtatin In which 

Where guilt turned on identity, re¬ 
fusal to permit accused to testify 
ooncemlng manner in which Identifi¬ 
cation was made was error—People 
V De Iiordo, 182 NJS. 726, 860 HL 
148 

7 Mo—State v Harris, 87 S.W^ 
1026, 887 Mo 1062. 

8 . Mo—State v Newman, 160 S.W 
1050, 245 Mo 496 
64 CJ p 1069 note 22. 

9 Ala.—Anderson v StatA 96 So 
171, 209 Ala. 86 
64 aj P 1069 note 88 
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lOi Ark.—Sweeney V State, 256 SW 
78. 161 Ark. 278. 

54 CJ p 1069 note 84 

11 . Ark.—Dillard v State, 298 S.W 
27, 174 Ark. 1179 

64 OJ p 1059 note 86 

12. Tex.—Armstrong v State, 80 SL 
W 286, 84 Tex.Cr 248 

54 C J p 1059 note 87 
Motive as element of offense of rob¬ 
bery see supra S 23 
18. CaL—People v Orlofl^ 151 P2d 
288, 66 CalApp 2d 614 
14. Colo—Dockerty v People, 44 P 
2d 1018, 96 Colo 888 
64 CJ p 1060 note 88. 

Down payment on house 

Colo—Dockerty v People, supra. 

16 CaL—People v Orloff, 161 P2d 
288, 65 CalApp 2d 614 

Withont a Aowiny of pcior inu 
peonTiinusness such evidence Is not 
admissible—People v Orloll^ supra. 
16. Colo —Dockerty v people, 44 P 
2d 1018, 96 Colo 888 
54 OJ p 1060 note 88 [a] 
Admissibility of evidenoe of posses¬ 
sion of property taken In robbery 
see infta subdivision e (5) <e>. 

17 Tex.—Armstrong v State, 20 8. 
W 236, 84 Tex.Cr. 248. 
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ary conditioii may be excluded where it is offered 
by accused to show that he had no motive for 
comxmttmg the robbery Nevertheless, it has been 
stated that the materiality of such evidence must be 
determined by the probability of it being influential 
under the arcumstances such evidence of ac¬ 
cused's financial condition to show absence of motive 
should be excluded where there is no evidence of ac¬ 
cused's good character or an alibi, or evidence of 
any other defense which could be reasonably affected 
by the financial status of accusecL^^ 

(4) Weapons or Other Instruments of Crime 

(a) In general 

(b) Possession 

(a) In General 

The attempt of the accueed before the commlaelon 
of the robbery to purchase weapons or other articles 
sultabla for use In committing the offense may be shown 
In evidence In prosecutions for robbery 

In prosecutions for robbery accused's attempt be¬ 
fore the robbery to purchase weapons or other ar¬ 
ticles smtable for use in committing the offense may 
be shown in evidence.^1 It is permissible to show 
that cartndges found near the scene of the robbery 
were of the same caliber as accused’s gun.^^ How¬ 
ever, m the absence of testimony connectmg the 
weapon with accused or the robbery, evidence is in¬ 


admissible that following a conversation with ac¬ 
cused officers found a gun near the scene of the 
cnme.** 

(h) Possession 

In proaacutlons for robbery evidence It admiealble 
to ahow that the accused owned, poseeeeed, or had ac¬ 
cess to tools, implements, or other articles with which 
the robbery was or might have been committed. 

Where accused's possession of weapons^^ or other 
instruments of cnme^s affords no reasonable m- 
ference of guilt of the offense charged, it should 
be excluded. Subject to this qualification, however, 
and in accordance with general rules, discussed in 
Criminal Law ■§ 611, evidence is adxmssible in a rob¬ 
bery prosecution to show that accused owned, pos¬ 
sessed, or had access to tools, implements^ or other 
articles with which the robbery was or might have 
been committed,and especially when the article 
13 of a lethal nature.^^ Proof of possession of a 
deadly weapon is not limited to cases where the 
weapon is openly displayed, but includes evidence 
of facts, circumstances, and conduct from which the 
jury may mfer that the robber was armed.®* It is 
ordinanly permissible to prove accused’s ownership 
or possession of weapons before®® or after*® the 
commission of the robbery, as where weapons were 
later found in accused's car,*^ or in a room occupied 
by him,*® or m an outbuilding adjacent to his res- 


18. state V Twla, 7S P2d 

10S7, AtNM. 61S 

18. Ala.—Parsons v State, 88 So 2d 
209, 251 Ala. 487 

Mi Aia.^Par8on8 v State, supra. 

M Cal.—People v Oldham, 44 P 
212, 111 Cal 848 
54 CJ p 1060 note 29 

M Wash.—State v ICalsogolt 163 
P 870, 88 Wash. 419 

88 - Tex—Yeagfer v State, 294 aW 
800 108 TexCr 462 
64 OJT p 1061 note 58 

M Keb—Williams v States 71 K W 
729, 61 Neb 711. 

Va.—Oocsnis Jnrla giioted la Ives v 
Commonwealth, 86 SJEL2d 904, 905, 
184 Va. 877 

Weapon fouad two moaflui after rob* 
bery 

Introduetion of teatlmony of ar- 
restlnp officer that when accused was 
arrested, a revolver and rifle were 
found In hte possession or near him, 
was reversible error, where almost 
two months had elapsed between fob- 
be|^ and hirest and there was no 
Bh^n^ing that weapons were the same 
as» or similar to, those used during 
robbwty—State v ErebSr 106 S.W'2d 
428, 841 Mck 68 . 


85 Va.—Ives v Commonwealth, 86 
S E 2d 904. 184 Va. 877 
54 C J p 1060 note 41. 

88 Cal—People v Best, 110 P2d 
604, 43 CaLApp2d 100, certiorari 
denied Best v People of State of 
California, 62 SCt 104, 814 US 
609, 86 LEd. 490—People v Bau- 
cho, 47 P 2d 1108, 8 CaLApp 2d 655 
lU—People V gandian, 195 NE. 662, 
360 nL 217 

Maas —Commonwealth v Porfidio, 
192 NE. 814, 288 Mass 61. 

Minn.—State v Stockton, 242 NW 
844, 186 Minn. 88 

Neb—Oozpiis Jnris dted la O’Connor 
V State, 248 NW 650, 662, 128 Neb 
471. 

Tex—Bledsoe v State, 210 aW8d 
166, 151 TexCr 575—Wortham v 
State, 115 SiW2d 650, 184 TexCr 
I 626—^Layman v Stata, 78 SW2d 
97, 126 TexCr 538 

Va.—^Ives V Commonwealth, 86 8JS. 

2d 904, 184 Va. 877 
64 C.J* p 1060 note 48 
a?. Va.—^Ives V Commonwealth, su- 
A>ra. 

64 C J p 1060 note 44 
Witness maar describe flreazms 
used by person accused of robbery, 
.Wbibther the witness saw the flrearma 
during the oommlasion of the crime 
or whether subsequently the accused 
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Identlfled them as his property— 
People V Best, 110 P 2d 604, 48 Cal. 
App 2d 100, certiorari denied Beat v 
People of State of CsUfomia, 62 S.Ct. 
104, 814 US 609, 86 L.Ed. 490 

aa Cal—People v Rancho, 47 P2d 
1108 8 CaLApp 2d 656 

M Cal—People v Redmond, 282 p 
1116, 69 Cal App 572 
Tex—Bums v State^ 78 aW2d 956, 
127 TexCr 599 

Va.—Ives V Oonuuonwealth, 86 SJBL 
2d 904, 184 Va. 877 
54 CJ p 1060 note 46 

80. CaL—People v Castro^ 157 P8d 
25. 68 CaLApp 2d 491. 

Va.—Ivea v Commonwealth, 86 6JB1 
2 d 904, 184 Va. 877 
64 C J p 1060 note 46 

81, Tex—Howell v State, Cr, 224 
S W 2d 288—Wortham v Stat^ 116 
SW2d 650, 184 TexCr 626 

Va.—Xvas V Commonwealth, 86 SJBL 
2d 904,184 Va. 877 
54 G.J p 1060 note 47 
Chin fonnd in wrecked stolen osv 
Ohio—State v Vloory, App, 61 N 
B.2d 290 

38. Va.—^Ives v CommonwealtlL 86 
SE.2d 904, 184 Va. 877. 

64 C J p 1061 note 48. 
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idence ** 

Introduction of weapons into evidence In ac¬ 
cordance with general rules, considered in Cnminal 
Law § 712, weapons or other articles are admissible 
m evidence when it appears from other evidence 
that they were or might have been used in the 
robbery Where the identity of the weapon used 
by accused in the commission of the offense has been 
sufEmently estabhshed to warrant its introduction 
into evidence, for the purpose of corroborating such 
evidence, the prosecution is entitled to show the 
situation and circumstances with which accused was 
directly connected and which immediately preceded 
the discovery of the weapon.*® 

Evidence offered by the defense as to how accused 
acquired possession of a weapon used m the rob¬ 
bery will be excluded where immatenaL** Where 
the robber had anaple time before arrest to dispose 
of a gun used m the robbery, it has been held that 
accused cannot show that he harl no when 
arrested 

Burglat^s tools Evidence showing accused’s pos¬ 
session of burglar’s tools is admissible where a 
burglary was attempted or committed in connection 
with the robbery** However, where such articles 
were not used m connection with the robbery, evi¬ 
dence of accused’s possession thereof is inadmissi¬ 
ble** 

Possession by companion It is competent to 
show that codefendant had a weapon on his person 
when arrested for the robbery 

(5) Stolen Property or Property Similar 
Thereto 

(a) In general 


(b) Disposition 

(c) Possession 

(a) In General 

In prosecutions for robbery evidence otherwise prop¬ 
er Is admissible to prove the existence of the property 
stolen or to Identify or describe It. 

In prosecutions for robbery evidence otherwise 
proper is admissible to prove the existence of the 
property stolen,*^ or to identify** or describe** it 
On sufficient identification,** it is permissible to in¬ 
troduce m evidence the stolen proper^ itself *® 

(b) Disposition 

In prosecutions for robbery the connection of the ac. 
eused with the ofTense may be proved by evidence as to 
his disposition of the property taken 

in prosecutions for robbery, accused’s connection 
with the offense may be shown by evidence as to his 
dispositiun of the property taken ** Evidence is ad¬ 
missible to show that accused attempted to get nd 
of the property stolen or property similar thereto *7 
It IS also proper to show accused’s subsequent sale 
of property stolen,** or subsequent deposit of money 
meeting the general descnpbon of that taken m the 
robbery ** 

(c) Possession 

In procecutlona for robbery, evidence of poeeeeslon 
by the accused of the stolen property within a short 
time after the commission of the offense is admissible 
against him 

In prosecutions for robbery, evidence of posses¬ 
sion by accused of the stolen property shortly after 
the robbery is admissible against him,®* as where it 
was found on bis person,*^ or m business®* or 


88 . Ya.—^Zvea v Conmumwealth, su¬ 
pra. 

54 GJT p 1061 note 49 

84. Cal—People v Cottoa 4 F2d 
847, 117 CaLApp 469 

Tex.—3C6ore v State, 108 S W 8d 184, 
182 Tex.Cr 109 

Va.—Ckttpns Juxls guoted fa Ives v 
Commonwealth. 86 SJa.2d 904, 906, 
164 Va. 677 

64 or P 1061 note 61. 

8 5. CaL—People v Cotton, 4 F2d 
247, 117 CaJApp 469 

86 . HL—People v Kaswtd^ 160 ITJBL 
16, 819 DL 806 

64 CJr p 1061 note 62. 

87. Ala.—iOVashlngton v Stats, 66 
Bo 24, 186 Ala. 101^ 

88 . HlmL— State v moot, H KW 
762, 79 Minn. 118 

64 GLJ p 1061 note 64. 


89 Cal—People v Sanaome, 24 P 
148, 84 Cal. 449 

Mo —State v Shannon, 22 Mo 696 

40. Ill—^People V Dean, 189 NJEL 
87, 808 lU 74. 

64 dJ p 1061 note 56 

41 . Or—State ▼ Bailey, 178 P 201, 
90 Or 627 

64 <U P 1061 note 60 

48. Ala.—Ware v State, 67 So 762, 
12 AIa.App 101 

64 dJ p 1061 note 61. 

48. Tex.—Holland v State, 10 SW 
2d 561, no Tex.Or 884 

64 dJ p 1061 note 62. 

4A Wash.—State v Conroy, 144 F 
538, 82 Wash. 417 

54 dJ p 1061 note 64 

l>emon8trative evidence sreneraUy see 
Criminal Law 99 708-717 

46. Tex.—Holland v State, 10 S.W 
2d 661, no Tex.Cr 284. 

64 dJ p 1061 note 66 
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48. Mo—State V Barber, 242 aw 
664. 

47 AIcl—A nderson v Stata^ 96 So. 

171, 209 Ala. 86. 

64 dJ p 1062 nota 66 

48. Mo—Stata v Barbar, 242 aw 
664 

64 d J p 1062 note 67 

49. Wash.—State v Malsogofl; 158 
P 879, 88 Wash. 419 

64 d J p 1068 note 68 

50. Znd.—Davidson v State, 187 NJB. 
876, 206 Ind. 564. 

Mo—State v McDonald. 64 B.WM 
247 

Tex.—^Terry v State, 102 S W 2d 762, 
122 Tex.Cr 288 
54 dJ p 1062 note 70. 

51. Ind.—Davidson v State, 127 M 
H. 276 205 ind. 684. 

64 dJ p 1062 note 71. 

6 a Mo —State v Hyatt, 72 aw« 
601, 179 Mo. 844 
I S4 Cjr p 1062 note 71. 
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residential^* premises occupied 1^ him, or m the 
cell in which he was mcarcerated after the rob¬ 
bery It IS also proper to show accused’s subse¬ 
quent possession of property or money which, be¬ 
cause of Its similarity to that taken, might have been 
the stolen property,** the fact that such evidence is 
mconclusive affectmg its probative force, but not its 
admissibility** The source from which witnesses 
finding stolen property learned that it was m ac¬ 
cused’s possession does not affect the admissibihty 
of such evidence.®^ 

Exclusive character of Possession In order to be 
admissible as evidence mferrmg gmlt, accused’s pos¬ 
session should be exclusive in the sense that it is m- 
consistent with an mdependent possession by oth¬ 
ers** 

Explanation of accusers possession Accused may 
properly mtroduce evidence to explam on grounds 
compatible with innocence of the robbery his pos¬ 
session of the property stolen or property similar 
thereto ** However, where there is no claim that 
money was found m accused’s possession, evidence 
offered by the defense as to receipt of money by 
accused from proper sources should be excluded as 
immaterial** 

Lack of possession Where there was ample time 
for the robber to dispose of the stolen property be¬ 
fore the tune of accused’s arrest, accused cannot m- 
troduce evidence that no property of such descnp- 
tion was found on his person when arrested.*^ 

Possession of accused's wife or kinsman Proof 
of possession by accused’s wife of a bill of a de¬ 


nomination involved in the robbery immediately 
foUowmg the robbery is admissible,** and a cbedc 
taken m the robbeiy which was fotmd in the pos¬ 
session of accused’s kmsman, with whom accused 
had been hvmg, bearing the indorsement of the kms¬ 
man and notation that payment had been stopped, 
IS admissible ** 

Possession by companion It has been held proper 
to admit evidence showing possession of the stolen 
property by an accomphce** or mtimate** of ac¬ 
cused. 

(6) Possession of Other Property Actually or 
Presumably m Robber’s Possession 

In prosecutions for robbery the Identity of the ac¬ 
cused may be proved by evidence that he possessed 
articles actually or presumably possessed by the robber. 

In prosecution for robbery it is permissible in 
identification of accused to show that he possessed 
any articles actually or presumably possessed by the 
robber ** Evidence offered m rebuttal to the effect 
that accused never possessed property of this char¬ 
acter will be excluded where too remote to be rele¬ 
vant*^ 

§ 47. Weight and Suffiaency 
a In general 
b Elements of offense 
c. Degree or classification of offense 
d Connection with cnme 

a. In Ctooeral 

In prosecutions for robbery the general rules govern¬ 
ing the weight and sufflolency of the evidence In criminal 


68. Cat—'People v dark, ISO PSd 
658, 70 CsLApp 2d 182 

64 CUT p 1062 note 78 

Btotel room occupied by aoonssd 

Cat—People v Clark, supra. 

64L Mich.—^People v Whitson, 5 N 
W 454, 48 Mich. 419 

66ii Tex.—Arlington ▼ States 268 8 
W 593 98 Tex.Cr 68 

54 CU p 1062 note 76 

66. HI—People v PilipalE; 168 iKTIL 
678. 822 HL 646 

67. Tex.—Fitzgerald v State, 219 8 
W 199, 87 Tex.Cr 84. 

64 CUT p 1062 note 77 

68. BL—People v Powloskl, 142 N 
BL 661, 811 m. 884 

68 Ala.—Barnes ▼ SUte, 14 Soli 
248, 81 AUlApp 187, certiorari de¬ 
nied 14 So.2d 846, 244 Ala, 697 

54 CJr p 1062 note 79 

OOu Mich.—People v Becker. 11 K 
W 779, 48 Mich. 48 

81. Ala.—Washington v States 66 
So 84, 188 Ala. 161. 

64 or p 1668 note 81. 


68. Idako—State v Halt 67 P2d 
1080, 66 Idaho 662 

68. Tex.—Cockrell v State, 96 SW 
2d 408, 181 Tex.Cr 8 
66. Tex.—Brandt t State, 90 SW 
2d 263, 129 Tex.Cr 568 
64 C J p 1068 note 88 
66. Ga.—day ▼ State, 60 SE. 66, 
122 Ga. 186 
64 CLJ P 1068 note 84. 

66. Va.—^Ives V Commonwealth, 86 
SJBS.2d 904, 184 Ta. 877 
54 C J p 1068 note 87 
Ckmtents of suit ease 
Evidence with respect to contents 
of suit cases found some distance 
from robbers* abandoned car was 
properly admitted.—State v Albrit¬ 
ton. 40 SW2d 676, 828 Mo 849 
Dark glassas 

Cal—People v Best, 110 P2d 504, 
48 CaLApp2d 100, certiorari denied 
Best V People of etate of Califor¬ 
nia, 62 set. 104, 814 US 609, 86 
UEd. 490 

Vswspaper cUppiBgB 
In ^oaecution for baidt robbery, 
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newspaper clippings found In ac¬ 
cused's possession when arrested, re¬ 
ferring to robbexy of named banks 
but giving wrong state, were admis¬ 
sible, at least as tenmng to show 
knowledge and guilty conscience. In 
view of finding of stolen bonds in 
accused’s possession.—Davidson v 
State 187 NE. 876, 206 Ind. 664. 

Sleeve mask 

Va.—Ives V Commonwealth, 86 SJBL 
2d 904, 184 Va. 877 

Stolsa autoxBoblls used by robbers 
Where evidence disclosed tha t 
there were two robbers, one of whom 
wore a green hat and carried a gun, 
and that both were seen to enter an 
automobile bearing Uoense number of 
an automobile found wrecked, testi¬ 
mony that automobile was found 
wrecked and that a arevolver and a 
green-colored hat were found near¬ 
by was properly admitted.—State v 
Vloory, Ohio App., 61 NJB3.2d 290 

67 Mo—State v Curtly, 21 &W2d 
122, 824 Mo 56 
64 C.J p 1068 note SSi. 
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prosecutions ordinarily apply, Indudlng the rule that the 
guilt of the accused must be proved beyond a reaeonaMe 
doubt. 

General rules regulating the weight and suffi¬ 
ciency of the evidence m criminal prosecutions usu¬ 
ally are applicable m prosecutions for robbery 
Accordmgly, m order to sustam a conviction for 
robbery the guilt of accused must be proved beyond 
a reasonable doubt,^^ and a conviction cannot be 
sustained when predicated on suspiaon, conjecture, 
or speculation.^® The testimony of the prosecuting 
witnesses is not rendered inherently improbable be¬ 
cause It is contradicted by witnesses for the de- 
f ense.^1 The fact that witnesses for the state were 
lawbreakers may have some bearing on the weight 
of their testimony, but it does not, of itself, irrevo¬ 
cably impeach them.^^ Evidence that accused ap¬ 
peared on the day following the robbery m die 
neighborhood where the robbery was committed does 
not show his innocence.^® In the absence of stat¬ 
ute, corroboration of the prosecuting witness is not 
necessary 

Cfrcumstantud evidence. A conviction may rest 
on arcumstantial, as well as on direct, evidence.^® 
In order to sustain a conviction based on circumstan¬ 
tial evidence, the evidence adduced must be of a 
conclusiTe nature and produce reaso n able and moral 


certain^ that the offense was committed and that 
accused and no one else perpetrated the enme.^® 
Circumstantial evidence creating a strong suspicion 
but not excluding every reasonable hypolhesis other 
fTtan guilt of accused IS not suffiaent to sustam a 
conviction.^7 

Corpus dehctu Proof of the corpus dehcti m con¬ 
nection with robbery means proof of the fact that 
the offense has been committed by someone.^® In a 
robbery case the corpus delicti consists of proof that 
property been fraudulently taken by an assault, 
or by puttmg m fear of hfe or bodily mjury It 
does not include proof of violence or of death by 
violence.®® The corpus dehcti may be proved by 
circumstantial, as well as by, direct evidence,®^ and 
m vanous cases the evidence has been held suffi¬ 
aent to prove the corpus delicti ®® Where the vic¬ 
tim IS assaulted and rendered unconsaous, the rob¬ 
bery IS suffiaently estabhshed ly proof that the vic¬ 
tim had valuables on his person at the tune of the 
assault and that such valuables were missing when 
he r^:amed consaousness.®® 

Particular evidence held sufficient or insufficient. 
In the notes below are given references to cases m 
whidh the evidence has been held suffiaent to sus¬ 
tain a conviction of robbery,®^ as of robbery com¬ 


es. Cal—People v Tomaaello, ITS 
P2d 676, 76 CaLApp 2d 646 

XU..—People V Pecl^ 192 NJU 609, 268 
m. 042 

Welflit and eullleleiicr of evldenoe 
In proeecutiona 

GeneraUy eaa Criminal Law 8S 
900-926 
For 

Assault or attempts to rob see 

infra 1 72 

■Ffamir robbery under special statr 
utes see infra 9 78 
Conspiracy to commit robbery 
see Consxdracy 8 98 
Kidnapping for purpose of rob¬ 
bery see Kidnapping 8 8 0. 

SS. HL—-People v Peck, suprsi— 
People V Sanders, 192 NJL 697, 857 
HL 610 

70. —^Tnnstill v State, 84 Oo 2d 
857 88 AlaJ^P 460, certiorari de¬ 
nied 84 So 2d 869, 250 Ala. 421. 

71 . CaL—People v Tomasello, 178 
P2d 676, 76 CeJJkpp2d 645 

70, LI—People v Berry. 76 N.aL2d 
448, 899 m. 17, certiorari denied 
68 ket 1074, 884 UK 821. 92 L.Bd. 
1761. 

78. N'T—People v Tromblno, 268 
NTS 466, 288 AppJMv 61, af¬ 
firmed 188 NB. 122, 262 NT 689, 
reargument denied 189 NXL 708, 
268 NT 688, and 198 NJBL 488, 266 
NT 678. 


74. DC—Thompson v IT S., C.A.. 
188 F2d 668 

Corroboration of testimony of accom¬ 
plice to robbery see Oriminel Law 
89 809-812 

AppUoabmty of staiote 
Statute reauiring corroboFatlon of 
female in rape cases is not appUcar 
ble to robbery—Slstrunk v Stata 
27 So 2d 606, 200 Idas. 427 
70. Ala.—Qautn^ v Stata App, 68 
fio2d 695. certiorari denied. Sup., 
63 So 2d 699 

Ark.—Caradine v Stata 76 SJW2d 
671. 189 lArk. 7TL 

ni —People V Ohla 96 NBL2d 476, 
408 Ill 288—People v Busanea 76 
Nm2d 88. 898 LL 607 
64 CJ P 1068 note 98 [b] 

7 5, LL—People V Ohla 96 NJL2d 
476, 408 LI. 288 

77 . Tex.—Buflord v Stata 1®4 S.W 
2d 848, 148 Tex.Cr 60 

78. Tex.—Watson v Stata Cr, 227 
SW2d 569 

Corpus delicti 

Glenerally see Criminal Law 88 916, 
917 

ProseoutLona for larceny see Iajv 
ceny S 189 

70. Tex.—Watson v Stata supra. 
OOb Tex.—Watson v Stata supra. 

Statate relating to ooepus dSUott 
in hcaniolde cases has no applloatioa 
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to robbery prosecutions.—Watson v. 
Stata enpra 

8 L Tex.—Watson v Stata supra. 

Where vUttan was dead, and no 
third person was available as a wit- 
nesa etate properly reeorted to cir- 
ounstanoee to prove that property 
was taken In robbery—Watson v 
Stata enpra. 

80. —Peoi^e V Hubler, 288 P 2d 

87, 102 CaLApp.2d 689—People v 
Beltowski, 162 P2d 59, 71 CaL 
App 2d 18—People V L*Hommedlen, 
111 P2d 981, 44 CaLApp 2d 87— 
People V aUpln, 100 P2d 866, 86 
CaLApp 2d 24. 

LL—People v Daniela 188 NJBL 886, 
864 LL 600 

Mb—State v Shipley, 282 S.W2d 616 
—State V Vltssimmona 89 S.W2d 
670. 888 Mo. 280 

Tex.—Watson v State, Gr., 227 &W 
2d 669 

54 CJ P 1068 note 91 Ca] 

88 . CaL—-People v Hubler, 228 P 2d 
37, 102 CaLApp 2d 689—People v 
Dodson. 176 P 2d 60, 77 CaLApp 2d 
889 

84. Ala—Eyxer v Stata 88 So 2d 
886 250 Ala 279—Pugh v Stata 
26 So 2d 417, 247 Ala 686—4^tney 
V Stata App., 68 So 2d 696, certio¬ 
rari denied, Sup, 68 So 2d 589— 
Wilson V Stata 42 So 2d 474, 84 
AlaJlpp 649, certiorari denied 42 
So.2d 475, 262 Ala 608—Jtoehester 
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V state. 42 So 2d 268. 84 JUaJlpp 
617~<!onneU T State. 84 So 2d 182. 
88 AIa.App 898—Powell ▼ State. 
88 So 2d 899. 88 AlaJ^p 828— 
Clarke ▼ State, 29 So 2d 161. 82 
AlaJU>p 622—Carrington v State. 
28 So 2d 814. 82 AlaJ^P 596 

Arlz—James v State, 84 P2d 1081. 
68 Ariz. 42 

Ark.—Trotter ▼ State, 219 SW2d 
686, 216 Ark. 121—’London v State. 
164 eW2d 988 204 Ark. 767— 

Walls ▼ State. 109 SW2d 148, 194 
Ark. 678—lAdams ▼ State. 61 S.W 
2d 681, 187 Ark. 1161 

Cal—People v Hoyt. 125 P2d 29, 20 
Cal 2d 806—^People ▼ Ooodwin, 72 
P2d 651 9 Cal 2d 711—People ▼ 
Buffffer 64 P 2d 707. 5 Cal 2d 837— 
People V Nlxt, App, 282 P2d 915 
—People T Kramer. 229 P2d 68. 
108 CaLApp2d 85—^People v Hub- 
ler. 228 P 2d 87. 102 CaLApp 2d 689 
^-4People V Kewman, 227 P2d 470, 
102 CaJApp 2d 802—People v Dar¬ 
cy, 226 P 2d 58. 101 CalApp 2d 665 
-People y Keans. 226 P2d 279, 
101 CalApp 2d 297—People v Rich, 
815 P2d 788, 96 Cal App 8d 579— 
People y Ponce, 216 Pi2d 75. 96 
CalJLpp2d 827—People v Rennert. 
212 P2d 625. 96 CalApp2d 381— 
People y Tucker 176 P2d 872, 77 
CaLApp 2d 660—^People y Dodson. 
176 P2d 69, 77 CaLApp 2d 889— 
People y Smith, 170 P 2d 968, 75 
CaLApp 2d 489—People y Richards, 
168 P2d 485, 74 CaLApp 2d 279— 
People y Clark. 160 P2d 668, 70 
CaLApp 2d 188-^eople y Johns, 
160 P2d 102, 69 Cal App 2d 787— 
People y Stephens 152 P2d 1019, 
66 CalApp 2d 766—People y Robin¬ 
son, 122 P2d 77, 49 CalApp 2d 676 
—People y Jones 120 P2d 901 48 
GaLApp 2d 845—People y Schunke, 
118 P2d 814, 47 CalApp 2d 542— 
People y Thomas, 118 P2d 706. 45 
CalApp 2d 128—People y Marvi<di. 
118 P2d 228. 44 Cal App 2d 868. 
certiorari denied Karylch y People 
of State of California, 68 S Ct 1889, 
819 US 789, 87 L.Ed. 1697—People 
y White, 112 P 2d 60. 44 CalApp 2d 
188—People y Eaye, 111 P 2d 679. 
48 CalApp 2d 802—’People y Pear¬ 
son, 107 P2d 468. 41 Cal App 2d 
614, certiorari denied Pearson y 
People of State of California, 61 
6Ct 1119. 818 US 587 85 L-Rd 
1642, rehearing denied 62 S Ct. 862, 
814 U S. 716, 86 USd. 569—People 
y Wilt, 104 P2d 887. 40 CalApp 2d 
124—People y Ouareno. 70 P 2d 504, 
22 CalApp 2d 82—People y Bp- 
stein, 69 P2d 454. 21 CalApp 2d 
488—’People y Dunlap, 55 P 2d 622. 
12 CalApp 2d 888—People y. Pod- 
wys. 58 P2d 1048, 11 CalApp 2d 
426—People v Rancho, 47 P2d 
lioa, 8 CalApp 2d 655—People y 
King. 46 PAd 798. 7 CaLApp2d 
672—People v Bonner, 48 P 2d 848. 
5 CalApp 2d 628—Paople y Claris 
88 P2d 796, 2.CaLAM».2d 748— 


People y Bnterante, 25 P2d 481, 
184 CalApp 487—People y Wal¬ 
den. 18 P 2d 105, 129 CalApp 71— 
People y Palumbo. 16 P 2d 216, 127 
CaLApp 708—‘People y Factor, 12 
P2d 984, 125 CalApp 618—People 
y Daskam. 11 P2d 670, 128 CaL 
App 645—People y Johnston, 299 
P 805, 114 Gal App 241—People y 
Lewis 294 P 22. 110 Cal App SSL 

Colo—Campbell y People, 282 P2d 
738 

DC—’Thompson v U S, CA, 188 
F 2d 652—Vinci y lU S, 159 F 2d 
777, 81 US APP DC 886— Bullock 
y U S. 157 F2d 702, 81 U SApp 
DC 271, certiorari denied 67 SCL 
860, 880 US 829 91 LBd 1278 

Ga.—Chubbs y State. 51 SB.2d 851. 
204 Oa. 762—Walls v State. 68 S 
B2d 437. 88 GaApp 818—Mixon 
y State. 63 S m2d 294. 83 GaApp 
167—Garmon y State, 61 SB.2d 
488. 82 GaApp 459—Cwens v 

State. 58 SB.2d 550, 81 GaApp 
182—^Hillock V State, 89 S B 2d 69. 
74 <}a.App 118—’Anderson y State. 
2 SB.2d 615. 59 GaApp 886— 
Daniels y State. 199 8B. 672. 58 
Ga.App 699—Granison y State, 174 
SJSL 686, 49 GaApp 216—Smith y 
State. 164 SJBI 451 45 Ge.App 356 
—Thompson v State, 161 S B. 650, 
44 GaApp 868—Handy y State, 
161 S BL 868 44 GaApp 810—Bstes 
y State. 161 SJO. 165, 44 GaApp 
289—Sims y State, 169 SJBI 186. 48 
Ga.App 89L 

Idaho—State y Robinson, 280 P2d 
698 

Ill—’People y Roche, 59 NBk2d 856. 
889 UL 861—People y Nichols, 88 
NB.2d 766. 878 Ill 487—People y 
Cullotta, 88 NAl2d 601, 876 DL 
888 cwtlorari denied Culotta v 
Ragen. 64 S CL 644. 881 U S 794, 88 
LhBd. 1088. rehearing denied 64 S 
CL 944. 822 U S 768, 88 L.Bd, 1594 
—’People y Brown. 18 NBL2d 272, 
868 UL 177-^eople y Jett, 198 
NJS. 148, 861 UL 878—People y 
Schullo 196 NB. 728. 860 Ul 580 
—People y Abelsky, 194 NAl 664, 
859 Ul 887—People T Logan, 192 
NB. 675, 858 UL 64—People y 
Trimbla 177 NJBL 696. 845 UL 88 
—People y Stella, 175 NAl 909, 
044 UL 589 

Ind.—Ingram y State. 99 NjiB.2d 410 
—KeUey y State. 200 NB. 684. 210 
Ind. 8 

EAn.—State v McQuitty. 65 P 2d 260, 
145 Kan. 287—State y PhiUips, 15 
P2d 408 186 Kan. 407—State y 
Towle. 295 P 646. 182 Kan. 296 

Ky —-Travis y Commonwealth, 288 
SJW2d 282, 818 Ky 672—Dills y 
Commonwealth, 229 S W 2d 469, 212 
Ey 698—Mitchell y Common¬ 
wealth. 289 SW2d 460, 812 Ky 
666—Manning y Commonwealth. 
217 SW2d 226, 809 Ky 198—Bur^ 
ton y Commonwealth, 216 SW2d 
A^7, 809 108—White v Com¬ 

monwealth, 191 S.W2d 244, 801 


Kj 288—Gum y Commonwealth. 
166 SW2d 2L 291 Ky 450—Blam 
y Commonwealth, 115 SW2d 98L 
278 Ky 414—Lewis y Common¬ 
wealth. 109 SW2d 26. 270 Ky 72 
—Thomas y Commonwealth. 90 S. 
W 2d 1017, 262 Ky 684—Sowders v 
Commonwealth. 78 SW2d 28, 857 
847—(Allen y Commonwealth. 
64 SW8d 44. 246 Ky 660—Du]> 
ham y Commonwealth. 44 8JW2d 
567 241 Ky 612 

Ma—State y O'Donnell, 161 JL 808. 

181 Me 294—State y Kovensky, 
160 A 19 181 Ma 498 

Maea—Commonwealth y Grleoo. 68 
NS12d 873. 388 Mass 639 
Miss—^Brooks y State. 52 So 2d 509 
—McPherson y State, 45 Go 2d 589, 
208 Mlsa 784—Passons y Stata 45 
So 2d 181, 208 Miss. 545—Sistrunk 
y State. 27 So 2d 606, 200 Miss. 
487—Massey y State. 19 So 2d 476 
-^ittrell y State, 19 So 2d 488— 
Phillips y Stata 171 ISo 24. 177 
Miss 870—Herron y Stata 170 
So 586. 176 Miss. 796—Odom T. 
Stata 161 So 14L 172 Miss. 687— 
Boutwell y Stata 148 Sa 479, 166 
BUSS 16 

Mo—State y Dupepe, HI 8 W2d 4—< 
State y Reynolds 131 SW3d 658. 
845 Mo 79-HState y Grant, 98 S W 
2d 761—State v McDonald. 64 & 
W2d 247—State v LaBreyera 64 
SW2d 117, 833 Mo 1805—Stata ▼ 
Scobee 58 SW2d 245, 381 Mo 817 
—State y Shuls 44 SW 2d 94, 829 
Mo 245 

Neb—Froding y Stata HO NW 91. 
125 Neb 822 

Ney—State y Lindsay, 161 PAd 851. 
68 Ney 40 

NH—State v Oanatella. 72 AAd 607. 
96 NH 202 

NJ—SUte y Hogan. 89 A2d 226. 

182 N J Law 146. reversed on other 

grounds 42 A2d 662, 188 NAXaw 
69—State ▼ Woodworth, 1 A2d 
254, 121 NA Law 78—State v 

Thomas. 166 A 101, 11 NJMiso. 
167, affirmed 168 A 896. Ill NA 
Law 289 

NC—State v Ooz. 160 SJBL 868. 201 
NC. 367—State y Slpea 65 SB.2d 
127, 283 NC 688 

ND—State y Zimmerman, 288 NW 
846, 60 ND 256, 79 AL.R. 816 
Ohio—State v Jonas, 60 iNBL8d 664. 
146 Ohio SL 186. certiorari denied 
66 S CL 469 826 U S 787. 90 DDd. 
477—State v Thomasson, App, 97 
NBL2d 42—State v Stamper. App.. 
85 NB2d 596—State t. Sldron. 
App. <40 NJB.2d 854. 

OkL-^exmings y State. 179 Pld 698. 
84 OkLCr 185—Hood y State. 157 
P2d 918. 80 OklCr 175—Lindsay 
y State. 121 P 2d 618, 78 OkLCr 
862—Knight v State, 95 P2d 905. 
68 Okl<h: 122—Coats y Stars, 82 
P 2d 955, 56 OkLCr 26—Wlnlnger ▼ 
State. 24 P2d 664, 66 OklCr 76— 
Price V Stats. 5 P2d 768, 52 OkL 
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nutted m a parbcnlar {dace,** sodi as a 1>aak,s* | rolibeiy oommitted m a stor^*^ or robbery eo«n- 


Pa.—Commonwealth v UasllaxOltl, 
45 A.2d 244, 158 Pa.Siiper 461. 

Philippine —U S v Horales, 8 
Philippine 300, 6 OllGaz. 465 

R.L—State V Baswell, 56 A 2d 196 
Cr 414—^Rlsenhoover v State, 2 
P2d 98. 51 OlcLCr 429 
78 R.I 858 

Tenn.—Wltham ▼ State. 232 SW2d 
8, 191 Tenn. 115—Cole v Stale, 215 
&W2d 824, 187 Tenn. 459 

Tex.—Chapman v State, Cr. 238 8 W 
2d 866—Wooten v State, O, 238 
8W2d 577—Beets t State. Cr. 226 
S.W 2d 868—Cmmrine ▼ State, 224 
SW2d 248, 153 Tex-Cr 611—Cairi- 
sslee V State, 215 SW2d 842, 163 
Tex.Gr 499—Bledsoe v State, 210 
SW2d 165, 151 Tex.Cr 675—Cas- 
tereno ▼ State, 808 SW2d 568, 
151 Tex.Cr 879—Toley v State 208 
8.W2d 866, 151 Tex.Cr 442—Knob- 
loch V State, 208 SW2d 91, 161 
TBX.Cr *418—Johnson v State, 207 
8JW.2d 392, 151 Tex.Cr 808—Bess 
T State. 206 SW2d 699 151 Tex. 
Cr 172—Bartley ▼ State;, 205 S W 
M 600. 161 Tex.Cr 88—Rhodes ▼ 
State, 197 eW2d 859, 149 Tex.Cr 
578—lAnghton v State, 196 SW2d 
042, 149 Tex.Cr 604—Counts v 
State. 194 SW8d 267, 149 Tex.Cr 
848—Hhgen y State, 180 SW8d 
052. 147 Tex.Cr 896— y State, 
178 SW2d 270, 147 Tex.Cr 67— 
Alaais V State, 177 S W2d 966, 147 
Tex.Cr 1—Puller y State, 167 S 
W Id 170, 145 Tex.Cr 190—Pettway 
T State, 164 SW2d 848, 144 Tex. 
Cr 504—^Henson r State, 160 S W 
2d 268, 148 Tex.Cr 028—Wharton 

Y State, 162 S.W2d 756, 142 Tax. 
€9r SSI—SandoYal y State. 161 S 
WM 207, 142 Tex.Cr 67—Riley 

Y State, 186 SW2d 120, 188 Tex. 
Or 222—Isom y State^ 182 SW2d 
in, 187 Tex.Cr 480—Carson y 
flttate^ 128 SW8d 1188, 187 Tex.Gr 
100—Carson y State, 128 SW8d 
1181, 187 Tex.Gr 188—White y 
SUte, 128 S.W2d 45, 187 Tex.Cr 
110—Pleasant y State, 118 SW2d 
914, 188 Tax.Or 682—Wynn y 
State, 106 SW2d 288, 182 Tex.Cr 
621—Anderson y Stat^ 108 S.W 2d 
762, 122 Tax.Gr 255—Bladkarby y 
State, 101 SW2d 289, 181 Tex.Cr 
620—Stanley y State, 95 SJW2d 
416, 181 Tex.Cr 64—Miller v Stata 
K SW2d 405, 180 Tex.Cr 629— 
Harris y State, 95 SW2d 398. ISO 
Tex.Cr. 618—Darwin v State, 96 
8.W 2d 180, 180 T6X.Cr 674—Doupe 
T State, 94 SWSd 1164, 180 Tex. 
Cr 890—Jordan y Stata 94 SWSd 
448, ISO Tex.Cr 422—Burlund v 
State. 90 &W2d 260, 129 Tex.Gr 
577—BLaaid t State, 89 SWSd 996, 
119 Tex-O*. 568—Barrow y State, 
06 SW2d 686, 129 Tsex.Cr 189— 
Seaton y State, 86 8W2d 226, 129 
TeK.Gr 281—Gray y State, 82 S W 
2d 968, 128 Tex.Gr 687—Lansmm 

77C JS.—88 


Y State. 78 SWSd 978, 128 Tex. 
Cp 28—Dempsey v State, 77 SW 
2d 1066 137 Tex.Cr 614—Dion v 
State, 72 SWSd 920 126 TexCr 
518—Mitchell v State, 71 SW2d 
279, 126 Tex.Cr 264—Bybee Y 

State, 54 SWSd 142, 122 TexCr 
202—Mmuna v State. 51 SW2d 
601, 131 Tex Cr 555—Moss v State, 
50 SW2d 835 121 Tex.Cr 614— 
RandoU v State, 49 SW2d 819, 
121 Tex-Cr 563—^Daniel v State, 
48 SW2d 273. 120 Tex.Cr 548— 
Sprinkle y State 42 SW2d 1024, 
119 Tex.Cr 568—Garsee v State, 
86 eW2d 167, 117 Tex.Cr 497 
Va.—Ivea y Commonwealth, 86 SR 
2d 904, 184 Pa. 877—Randall y 
Commonwealth 81 SR 2d 571, 182 
Va. 182—^Fleminff y Common- 
wealth, 196 8 R 696, 170 Va. 686— 
Greasy y Commonwealth, 186 SJR 
68. 166 Va. 721—^Booth v Common¬ 
wealth. 182 SR 257, 165 Va. 794. 
Wash.—State y Garrison, 209 P2d 
454. 84 WaslLSd 654—State y 

Lynch, 29 P8d 893, 176 Wash. 849 
—State Y Lensi, 4 P2d 827, 165 
Wash. 116 

54 C.J p 1068 notes 91 [b3 (1), 98 

SB Cal—People y Bkstrand, $1 P 
2d 1045, 28 Cal.App2d 1. 

54 C J p 1064 note 94. 

AvtomohUe 

(1) In general.—People y Allen, 
65 P 8d 888, 19 CaLApp 2d 801—64 (X 
J p 1064 note 94 [aj 

(2) Invitee or hitchhiker as vie- 
tim. 

Arlx.—State y Stephens, 186 P 8d 
846, 66 Arte. 219 

OkL—Smith y States 92 P2d 582, 66 
OklGr 408 

Tex.—Rogers y States 94 SWSd 486, 
180 Tex.Cr 847—Smith v State, 40 
SW2d 154, 118 Tex.Cr 605 
(8) Track driver as victim. 

^ —Barriaon y Commonwealth, 100 
SW2d 887, 266 Ky 840 
17 a—State Y Bell, 46 BR2d 88A 
228 NC 659 

<4) Robbery by invitee or hitch¬ 
hiker 

Arte.—State v Moody, 190 P2d 080« 
67 Arte. 74. 

Tex.—Wimberly v State, 100 SW2d 
108, 181 Tex.Cr 638 
BoolmslElag agency 
Cal—^People v Ekstrand, 81 P8d 
1046, 28 CaLApp.2d 1. 
miiiff or serviee statton 
Ala.—Payne v State, 81 So 2d 96, 
affirmed 81 So 2d 99, 88 AlaApp 
66, 248 Ala. 817 

GaL—People v Lincoln, 201 P 2d 846 
89 CalAppSd 795—People v Mor¬ 
ton, 194 P2d 886, 86 CaLApp 2d 
412—People v Alexander, 168 P 2d 
408, 67 CaLApp 2d 107—People v 
Btnghain, 112 P2d Ml, 44 CeLApp 
2d 667 


Tex.—Holton v State, 158 SW2d 
772, 148 Tex.Cr 416, certiorari de¬ 
nied 63 S Ct. 1811, 816 U S 708, 86 
RBd. 1771, followed in 158 SWSd 
775, 148 Tex.Cr 419, certiorari de¬ 
nied Holton V State of Texas, 62 S 
Ct. 1811, 816 0S 708, 86 LBd 1771 
—Alsobrook v Stata 115 SWSd 
668. 184 Tex.Cr 827—Hvans y 
State, 106 SW2d 891, 182 Tex.Cr 
508 

64 C J P 1064 note 94 [d] 

Garage 

HI—^People Y NehrlEom, 187 KR 
407 806 IlL 467 

OU—Braley v State, 18 P2d 881, 54 
OklCr 219 

Tfcestanfaat 

CaL—People v Avila, 85 P 3d 200, 29 
CaLApp 2d 627, 

WarOhoiisa 

Cal—People v Broyles, 298 P 181, 
118 CaLApp 890 

Bobbery of prison, guards during at- 
eampted esospe 

Fla.—McAfee y State, 46 So 2d 456 

88. Cal—People v Miller, 84 P2d 
788. 180 CaLApp 644 
Ill—People Y Stathaa, 190 NJR 661. 
856 Ill 818 

T[y —Bright v Commonwealth, 88 S 
W2d 851, 885 Ky 781 
Mo—State v Decker, 88 8.W2d 958, 
826 Mo 946 

Okl—Poe Y mate. 82 P8d 751, 65 
OU Cr 448—Patterson v State, 12 
P2d 702, 58 OUCr 181 
Tex.—Walker v State, 69 S W2d 141, 

128 Tex.Cr 14L 

Wls—Ford v State, 288 NW 865, 
206 Wls 188—State v GmlkowaU, 
236 IfW 523, 205 Wis. 164 
64 C J. p 1064 note 85 
Weight and sufficiency of evidence 
in prosecutions for bank robbery 
under special statutes see infra | 
78 

87, Cal —People v Kasarlsn, 189 
P 2d 39, 88 CaLApp 2d 471—People 
Y GUpin, 100 P2d 856, 88 CaLApp 
2d 24—People v Be n t o n, 89 Ptd* 
1089. 82 CaJJVppSd 407 
Tex.—Sloan v State 84 S.W3d 484, 

129 Tex.Cr 181—Slay v Stata, 88 
SWSd 469. 117 Tex.Cr 619 

64 CJ p 1064 note 96 
Candy 

Cal —People v IFoster. 248 P 667, 198 
CaL 112—People v Griffin, 96 P 8d 
989 86 CaLApp.Sd 59 

Cigar 

m.—^People V MediYlne, 200 KJL 166, 
862 BL 409 

Drug 

NT—People y OereM. 5 NTS 2d 
29, 264 AppJMy U5 
Wash.—State v Robbins, 169 PAd 
246, 26 Waah.2d 110 
64 OX p 1064 nota 96 D>L 
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nutted m a house«^^ or of robbery oooumtted m 
connection with another distinct offense also to 
cases in which the evidence has been held insiiffi- 
aent to sustain a conviction of robbery,®® as of a 


robbery co mmi tted in a particular place 
AaiomobtU b<mditry In a prosecution for auto¬ 
mobile banditry in connection with a robbery the 
eyidcnce must be suffiaent to sustain a conviction 


Mqnor 

CaL—People v Hemaadex, 117 P2d 
8M. 47 CaLAppSd 182 
Qvooexy 

Cal—People ▼ Perhab, 206 P 2d 1188, 
92 CalJ^p 2d 480 

88. Cal—People v Derenzo, 118 P 
2d 868. 46 CaLApp2d 411 
64 C J p 1064 note 97 
88 Cal—People v Finkel. 161 P2d 
298. 70 CalJ^ppld 608—People v 
HiUe. 187 P2d 698, 58 CaIApp2d 
608—People ▼ Oonzaiee, 132 P2d 
862. 56 CalApp2d 497—People v 
Sberno, 71 P 2d 274. 22 CaLApp 2d 
892. 

Pa.—Commonwealth ▼ Parley, 77 A. 

2d 881. 168 Pa.Super 204. 

64 CJT p 1066 note 98 

Assanlt 

CaL—People v Slmmona, 172 P2d 
18. 28 CaL2d 699—People v Curry. 
218 P2d 158. 97 CaLApp 2d 637— 
People T. Cbtpmaa. 206 P2d 4. 91 
CaLApp 2d 864—People v Anthony. 
202 P2d 776, 90 CalApp 2d 122— 
People V Knight, 118 P2d 226 44 
CaLAppld 887, certiorari denied 
Knight v People of State of Cali¬ 
fornia. 62 8X:it 186. 814 US 676. 
86 T. . TM, 640 

Plm.—Dowleaa t State. 7 So 2d 452, 
166 Fla. 877 

Ga.—Grier ▼ State, 86 SJBL2d 889, 
196 Ga. 616, followed in Roblnaon 

V State, 26 S E1.2d 899, 196 Ga. 616 
Ky —Strode v Commonwealth, 192 

SW2d 968, 801 Ky 676 
Or—State v Lienhardt, 68 P2d 720. 
152 Or 872 

Wte—State v Johnson, 267 NTW 14. 
221 Wls. 444. 

54 CLJ p 1065 note 98 M 
Atteonpted rohhezy 
Cal—^People v Xiariaey, 92 P2d 688, 
14 Cal 2d 80—People v Salter. 187 
P2d 840 69 CalJ^2d 69—People 
▼ Pearson 107 P2d 468, 41 Cal 
App 3d 614. certiorari denied Pear¬ 
son V People of State of Califor¬ 
nia. 61 SCt 1119, 818 US 687, 86 
L.Sid. 1642. rehearing denied 62 S 
Ct 362, 814 US 716, 86 L.Fd. 569 
—^People V Blghtower, 104 P 2d 
878, 40 CalA.pp 2d 102—^People v 
Ekirtrand. 81 P 2d 1045, 28 Cal App 
2d 1. 

Weight and sufficiency of evidence 
In prosecutions for attempted rob¬ 
bery see ln£ra 6 72 j 

Buzglary 

Cal—People v Smtenberger, 188 P 
2d 729. 81 ChLApp8d 268—People 

V Uerenzo. 116 P8d 868, 46 CaL 
App 2d 411—People v Addington. 
lU P2d 856, 48 OaLApp8d 591— 
People V Avila, 86 P 2d 300. 29 Cal 
App.2d 627—People V. Kiser, 71 P 


2d 98. 22 CaLApp2d 486—People 

V Frank. 24 P 2d 906, 184 CalApp 
61—People V Hopkins. 18 P 2d 975. 
125 CalApp 467—People v Marsh, 
8 P2d 550, 120 CalApp 680—Peo¬ 
ple V Sharp. 209 P 266. 68 CalJApp 
687 

Conspiracy to rob 

Cal—People ▼ Baa, 160 P8d 1, 24 
Cal 2d 874. 

Kidnapping 

Cal —^People v Morrison. 86 P 2d 
478, 30 Cal App 2d 40—People v 
Morales, 204 P 1088. 66 CalApp. 
270 

XidnspplBg for purpose of robbery 
Gal—People v Anderson, 197 P2d 
889, 87 CalApp 8d 857—People v 
Valdez, 187 P2d 74. 82 CalApp 2d 
744. certiorari denied Valdes v 
People of State of Cal. 70 S Ct. 42. 
888 U S 886 94 UBSd. 510—People 

V Tanner. 176 P2d 26. 77 CalApP 
2d 181—People t Simpson, 162 P 
2d 889. 66 CalApp3d 819—People 

V Salter. 187 P 2d 840, 69 CalApp 
2d 69 

gi* tihiefl 

Aris—Whitson v States 181 P 8d 822, 

65 Axis. 895 

Cal—People v Anderson, 166 P2d 
848. 87 CalApp 8d 616—People t 
M orrison, 86 P2d 478, 86 CalApp 
2d 40 

Kan.—State v ECamllton, 240 P 416. 
119 Kan. 66A 

Mass—Commonwealth v Wallace^ 94 
NF.2d 767 

NT—People v Miller, 26 NTS 2d 
701, 261 AppDiv 1000. affirmed 46 
NE2d 843. 289 NT 718 
BEorder 

Cal —People r Sampsell. 214 P 2d 
818, 84 Cal 2d 767. certiorari denied 
Sampsell v People of State of Cal. 
70 &Ct 1016 889 U S 990, 94 L.Bd. 
1891—People v Dabb. 197 P2d 1, 
82 Cal 2d 421—People v Simmons, 
172 P 2d 18, 28 Cal 2d 699—People 

V Simeone, 161 P 2d 369, 26 Cal 2d 
796—People v Whitson. 164 P2d 
867, 26 Cal 2d 698, certiorari denied 

66 set 1416, 325 US 874. 89 L. 

Ed. 1993 and Brigance v State of 
Cal. 65 set 1416, 826 US 874, 89 
L Ed. 1992—People v Baa, 150 P 2d 
1. 24 Cal 2d 874—People v Sling. 
325 P 2d 960. 101 CaLlApp 2d 600 . 

Ill—People ▼ Woods, 66 NJBL2d 881, 
893 HI 686. certiorari denied 
Woods V Ragen. 68 SCt 882, 882 
US 864, 92 LEd. 428 
Bape or attempted rape 
CaL—People v Westmlre, 162 P2d 
988, 71 CalApp 2d 482 
NT—People ▼ Miller, 26 NTS 2d 
701, 261 AppJDiv 1000, affirmed 46 
NAL2d 848, 289 NT 718 
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9a Ala.—Bailey v State, 8 So 2d 
202. 80 AlaApp 874, certiorari de¬ 
nied 8 So 2d 207. 242 Ala. 678— 
Brown v State. 200 So 687, 80 Ala. 
App 5. certiorari denied 200 So 
640. 240 Ala. 648—CarroU v State, 
189 So 219, 28 Ala.App 516— 
Hardls v State, 189 So 216. 28 Ala. 
App 694, followed in Deese v 
State. 189 So 218 28 AlajApp 526 
CaL—People v Leary. 172 P2d 84. 
28 Cal 2d 727—People ▼ Hoyt 126 
P2d 29. 20 Cal 2d 806—People ▼ 
Headlee, 115 P2d 427, 18 CaL2d 
266—People v Covington, 24 P2d 
1019. 1 Cal 2d 816—People v Gib¬ 
bons, 208 P2d 411, 98 CalApp 2d 
28—People V Rlnesmith, 106 P2d 
1021. 40 Cal App 2d 786 
Fla.—Brock v State. 168 So 900, 114 
Fla. 309 

Ga.—Johnson v State, 161 SEL 160, 
44 GaApp 288 

HL—People V Ohle, 96 NB.2d 476, 
408 HI 288—People v Buis. 86 N 
B2d 247, 408 HL 296—People v 
Buchholz, 2 NA2 2d 80, 868 HL 270 
Ky—^Bowman v Commonwealth, 224 
SW2d 446, 811 Ky 487—Gadd v 
Commonwealth, 217 BWld 808, 809 
Ky 242 

SH—State v Iiarson, 264 NW 814, 
64 8D 117 

Tex.—Harwood v States 116 S/W2d 
956 184 Tex.Cr 448—HoweU v 

State, 88 SW2d 706, 129 TeK.Gr 
475—Prather v State, 81 SW2d 
628. 128 Tex.Cr 842 
Va.—Ayres v Commonwealth, 161 SL 
E. 888. 167 Va. 897 

54 C J p 1066 note 99. p 1068 note 91 
Cbl (2) 

9L OkL—Smith v State. 92 P2d 
582 66 Okl Ct 408 
64 CUT p 1065 note L 

Bank 

Tex.—Rice v State, 68 SW8d 629, 
122 Tex.Cr 64 

Wls.-Newbem v State. 268 NW 
871, 222 Wls 291. 

JMAnw lhaO acensed was primu 
sr la JsU, that he assaulted jailer, 
and after a struggle took from jailer 
a bunch of six jail door kesrs, but 
that at the end of the struggle ac¬ 
cused found himself still In jail with 
the keys In his cOll would not sustain 
conviction for robbery—Bailey ▼ 
State. 189 SW2d 699, 189 Tex.Cr 
260 

98. Bvldeace held 
Ind.—Ingram v State, 99 N.E.3d 410 
—Ghizum V State, 180 NIL 674, 
208 md. 460—Mahoney v State, 
180 NE. 680. 208 md. 421—Caaak 
V State, 147 NJQ 188. 196 Ind. 68 
Automobile banditry in connection 
with robbery defined see supra f 1 
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K ElementB of Offenao 

(1) In general 

(2) Property taken 

(3) Force, intumdation, or other method 

of taking 

(4) Intent and consent 

(1) In General 

In order to sustain a oonvlctfon for robbery the evi¬ 
dence must be sufficient to establish every element of the 
offense 

In prosecutions for robbery the evidence, either 
direct or circumstantial, must be sufficient to prove 
every element of the offense,®* including the ele¬ 
ments of a takmg or asportation®^ and a takmg from 
the person or presence of the victim.®® 

(2) Property Taken 

(a) In general 

(b) Ownership and possession 


(a) In General 

In order to sustain a robbery eonvletlon the evidence 
must be sufficient to show that the property actually 
existed and any evidence showing that the property had 
some value Is sufficient to establish value 

In order to sustam a conviction for robbery the 
evidence must be suffiaent to show that the property 
claimed to have been taken actually existed.®® Any 
evidence showmg that the property taken had some 
value IS suffiaent to estabhsh this element of the 
cnme,®7 such as the mtroducbon mto evidence of the 
article itself,®® or testimony that the articles taken 
were articles which the person robbed 'liad pur¬ 
chased,”®® by paying a speafied sum of money i 

(b) Ownership and Possession 

In prosecutions for robbery, where the aocused makes 
no claim of right, the fact that the property taken was 
In the immediate possession or custody of the prosecut¬ 
ing witness is sufficient evidence of ownership 


Weight and sufficiency of evidence 
In prosecutions for antomobUe 
banditry In connection with at¬ 
tempted robbery see Infra 8 
Sa. Ala.—JTunstlU v €Kate. 84 So 2d 
867, 88 AlaAj[>p 460, certiorari de¬ 
nied M So 2d 868, 260 Ala. 421— 
Lnuis V State. 180 So 904. 24 Ala. 
App 120 

Mo—Ctarpaa Jtels cited la State v 
Conway, 171 SW2d 677, 681, 861 
Mo 126 

64 CLJ p 1066 note 4 
Mi Ala.—TunatiU v State, 84 So 2d 
867, 88 Ala.App 460, oertiorari de¬ 
nied 84 So 2d 859, 260 Ala. 421 
Mb—State v Conway, 171 SW2d 
877, 851 Mo 126 
64CJ p 1066 note 6 
BvULeinoe snffieient 
CsA—People v Grtffln. 49 P2d 821. 9 
CaLApp 2d 246 

Tecc.—Bryant v 8tate, 66 SW2d 
1087. 122 Tex.Cr 286 
64 C J p 1066 note 6 [o] 

OvdcKing vlotiai to throw wallet oa 
gronad 

BMdence that accused, armed with 
a pistol, ordered victim out of his 
automobile and to throw his wallet 
on the ground, then compelling him 
to pick it up again to show whsthsr 
it contained any money, was suffi¬ 
cient taking or asportation to sustain 
conviction of robbery, notwithstand¬ 
ing wallet was returned when found 
to contain no money —People v 
Quinn. 178 P2d 404, 77 CaLApp2d 
78A 

98. Mo—Cknpue Jtnis cited la State 
V Conway, 171 SW2d 677, 681, 
861 Mo 126 
64 aj p 1066 note 19 
BvldeBoe held snfflolaat 

(1) In general—People v Plaher- 
ty, 71 KI].2d 779, 896 111. 804, cer¬ 
tiorari denied Plaherty v People of 


State of lU, 67 SCt 1745, 831 US 
866, 91 liJSd. 1868, rehearing denied 
68 set. 36. 882 US 787, 92 Ii.Bd. 
870, rehearing denied 68 SCt. 148, 
882 US 819 92 L.Ed 896. rehearing 
denied 68 6 Ct. 209, 882 U S 889, 92 
liBd. 412, rehearing denied 68 SCt. 
842, 882 US 849. 92 L.Ed. 419, re¬ 
hearing denied 68 8 Ct 454, 888 U S 
884, 92 L-Bd. 1118—People v Ourdak, 
192 KJSL 564, 857 HI. 516—People v 
Braverman. 178 NB 55, 840 HL 625 
—64 CJ p 1066 note 19 la] 

(2) In robbery prosecution, where 
there was evidence that accused hy 
threats gained admission into prose¬ 
cuting witness* apartment and prose¬ 
cuting witness was bound and 
gagged and fastened in bathroom of 
apartment and accused then pro¬ 
ceeded to ransack bedroom and left 
taking with them personalty, evi- 
denee, If true, was sufficient to sus¬ 
tain finding that personalty was 
**taken from the person** of the prose¬ 
cuting witness—State v Campbell, 
22 A2d 890, 2 Terry, Del., 842 

(8) Proof that money was taken 
ftom ca8hler*a table In the gaming 
house of the owner of the money 
and In owner's presence at the point 
of a gun was sufficient, if believed, 
to establish the charge of armed 
robbery as against contention that 
proof did not show that money was 
taken from the person of the owner 
as charged in indictment.—People v 
AlbaneSA 40 N.ll8d 499. 879 HI. 287 

(4) Bvldenoe dladoaed that auto¬ 
mobile was taken from garage, by 
force and fear, f^m Immediate pres¬ 
ence and poaseaslon of owner in 
home.—Braley v State* 18 P2d 281, 
64 OkLCr 219 

Absence of vlotlm’s knowledge 

Bvldence that robbery victim was 
induced by accused and another to 
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accompany the latter to a room 
where he engaged in sexual Inter¬ 
course with the latter, and that while 
he was thus engaged accused came 
into the room and without his knowl¬ 
edge removed money from his trous¬ 
ers which had been placed on chair 
at foot of bed, sustained conviction 
of robbery under statute defining rob¬ 
bery as a taking by force or violence^ 
whether against resistance or by sud¬ 
den or stealthy seizure, anythh^ of 
value from the person or immediate 
actual possession of another—Spen¬ 
cer v U S., 116 F2d 801, 78 AppJOa 
98 

96. BvideBoe held sufflelMit 
Mont—State v Olson, 287 P 988, 87 

Mont 889 

64 C.J p 1066 note 8 [a] 

97. Mo—State v Gabriel, 118 aw 
2d 76 842 Mo 519 

Or—State v Lenhardt, 68 P.2d 720, 
152 Or 872 
54 CJ p 1066 note 10 
Testhttony of victim that money 
was taken and that forty-three dol¬ 
lars was missing was sufficient proof 
that it was current money and had 
value of forty-three dollars.—Buf- 
ford V State, 184 S.'Wtd 848. 148 
Tex.Gr 50 

Vast that gloves taken were pse- 
Bsrved and oazxled in pocket of own¬ 
er was sufficient to show* that owner 
considered them of some value to 
himself—Richardson v States 
So 910, 168 Miss, 788 

98. Mich.—People v DumsA 185 K 
W 766, 181 Mi<fii. 46 

64 CJ p 1066 note 11. 

99. Ala.-^ames v State, 58 Ala. 
880 

11. Philippine.—U S V, Be la Cruz, 
I 12 Philippine 87 
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In prosecutions for robbery, whert accused makes 
no claim of right, the fact that the proper^ taken 
was m the immediate possession or custbdy and con¬ 
trol of the prosecutu^ witness is suflkient evidence 
of ownership to sustain a conviction.^ Proof that 
the prosecuting witness was the sole owner of the 
property taken is not necessary to sustain a con- 
victioii,^ and proof that the person assaulted had 
a qualified owner^p or a special property mterest 
in the property taken is suffiaent to sustain the 
charge of ownerships Where ownership of the 
property is alleged to be m a corporation, it is 
sufifiaent to prove a de facto existence of such cor¬ 
poration * 

(3) Force, Intimidation, or Other Method of 
Talang 

The evidence must be eufflclent to eetablieh a talc- 


77 0 J S 

ing by force or Intliiildatlon In order to eiiatain a con¬ 
viction fCr robbery 

In order to sustain a conviction for robbery the 
evidence must be sufficient to prove a taking by force 
or mtimidation,^ or, where several different methods 
are speafied in a statute defimng robbery, to show 
a taking by some one of such speafied methods,^ 
although proof of any one is sufficient* Where in¬ 
timidation IS relied on, it must be established by 
proof of conduct, words, or circumstances reasona¬ 
bly calculated to produce fear,* but it is not neces¬ 
sary that there be proof of actual fear, smce fear 
may he presumed where there is just cause for it^* 

In the notes below are given references to cases 
in which the evidence has been held suffiaent to 
^ow an assault,^^ or to show actual forced* or m- 
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2. HL—People v TaukaSp S4 NBL2d 
896. 406 IlL 613—People v Skally, 
174 KBL 625. 342 HL 450 
MIm.—'H erron t State, 170 So 686. 
176 Mlaa. 795 

Tex.—BazOeld v State. 129 SW2d 
810. 187 Tex.Gr 266. 128 AJLuR. 
1088 

64 cur p 1066 note 16 
Wluare peraoa asaanlted la aa em- 
plcyee^ a eonvletion may be eue- 
tained by proof that the property 
waa taken from the employee with¬ 
out proof that it was the property 
of the employer or of the corporate 
existence of employer—People v 
Oufuto. 29 N.S 2d 602. 874 IIL 404. 
Poaaesalon os oiutody of bank en^ 
ployeea 

ZIL—People v Stathaa. 190 NJBL 661, 

866 ni. 818 

Mo—State v Pope, 92 SW2d 904. 
888 Mo 919 

8. HI— People V S:abiah. 192 KBl 
648. 857 lU. 681 

^ HI—People V Stathaa. 190 KE. 
661. 366 HI 818 

Svidenoe held snfioieiit to ahow vlo- 
ttm waa apedal owner 
Tex.—Oiiyon ▼ State. 280 8.W 408. 
89Tex.Cr 287 

Pledgee 

Svidenoe that possession of prop¬ 
erty was held under pledge and that 
the amount due had not been paid 
at time prop e rty was taken showed 
such title in possessor as would make 
taking of property a robbery—'Her¬ 
ron V State, 170 So 686. 176 Miss. 
796 

B. HL—People v. 186 jNTJB. 

688, 804 HI 851. 

54 CUT p 1086 note 17 

9m Ala;—TunstiU v State. 84 So 2d 
857, 88 lAlaApp 460. oertlarari de¬ 
nied 84 So 2d 869, 260 AJa. 8^1—' 


Thompson v State, 134 So 679. 24 
AlaApp 800 
54 C.J p 1067 note 21. 

7 Tex.—Easley v State, 199 SW 
476, 82 TexCr 238 
54 C J p 1067 note 28 
& Oa—Rivera v Stata 169 SE. 260, 
46 OaApp 778 

Mo—State v Whitley, 86 8^7 20 987, 
$27 Mo 226 
64 CJ p 1067 note 24. 

9 Tex.—Peebles ▼ State, 184 SW 
2d 298. 188 Tex.Cr 66 
64 aJ p 1067 note 26 
la Cal—'People v O'Neal. 88 P2d 
480. 2 Cal-App 2d 661, certiorari de¬ 
nied O'Neal V State of California 
66 S Ct 646. 296 VJB 781, 79 UBd. 
1680 

Fla—^Dupree v Stata 169 So 600, 
126 Bla 68 

Mo—State V Whitley, 86 S W2d 987, 
827 Mo 226 
54 C.J p 1067 note 27 

11. Tex.—'Anderson v State, 221 8. 

W2d 268. 168 Tex.Cr 601. 

64 OJ p 1067 note 88 
*Sobbsry by assault^ 

(1) In generaL—Fredericksan t 
S ta^ Tex.Gr.. 284 SW 2d 872—Mnela 

V Stata Tex.Or.. 227 SW2d 808— 
Valenzuela v Stata 224 aW2d 289, 
168 Tex.Cr 628—Eastman v State. 
216 SW2d 191, 162 Tex.Cr 692— 
Houston T State. 208 S.W 2d 621. 160 
Tex.Cr 410—Cade v Stata 201 SW 
2d 945« 160 TexCr 288—Turner v 
Stata 198 SW2d 890, 160 Tex.Cr 
90—Thurston v Stata 196 SW2d 
817, 149 Tex.<k 498—Colins v State. 
194 eW2d 410, 149 Tex.Cr 880— 
WUliams v State, 186 SW2d 107, 
148 Tex.Cr 111—Hacon v State, 188 
SW2d 177, 147 Tex.Cr 605—Lohse 

Y Stata 176 SW2d 944, 146 TexCr 
608—Yarbrough v State. 172 SJW2d 
846. 148 rrex.Cr 217—McGee v Stata 
170 aWAd 748, 146 Tex.Gr 661— 

m 


Beadhem v State 162 6 W 2d 706, 144 
Tex.Cr 272—Clark v State, 161 SW 
2d 1072, 144 Tex.Cr 178—Brooks v 
State, 161 SW2d 1069, 144 TexCr 
206—NevU V State, 167 SW2d 884, 
148 TexCr 200—Talamantez v Stata 
147 SW2d 799 141 TexCr 182—Sol- 
sona V State, 144 GW 2d 270. 140 
TexCr 806—Blair v State, 186 S W 
2d 716. 188 TexCr 247—Gonzales v 
State, 126 SW2d 492, 136 TexCr 
469—Herrington v State. 117 SW2d 
1091, 186 TexCr 243—Genusa v 
Stata 117 8W2d 899, 136 TexCr 
66—Alsobrook v State 116 SW2d 
668, 184 TexCr 327—Darrett v State, 
118 aw 2d 548, 184 TexCr 18— 
Thomas v Stata 106 SW2d 289, sec¬ 
ond case. 132 TexCr 661—Evans v 
State, 106 aw 2d 891, 182 TexCr 
508—Hodgen ▼ State, 49 SW2d 446, 
180 TexCr 646 

(2) Evidence that accused made 
threatening gestures and thereby 
produced fear which caused victim 
to hand over his money established 
an assault within statute so as to 
sustain oonviction for robbery by 
putting the victim in fear of life or 
bodily injury, notwithstanding ac¬ 
cused had his hand In his pocket, 
where he created the impression he 
had a weaGpon which he Intended to 
use to force the victim to hand over 
the money—'Anderson v State. 221 
SW8d 268, 168 TexCr 601 
Bobbeocy by assault and vtolenoe 
Tex—Angus v State 182 S W 2d 678, 
187 TexCr 607—Murphy v Gtate, 
109 &W2d 488. 188 TexCr 189 
IS. Ark.—Jenkins v State, 87 SW 
2d 60,191 Ark. 607 

Cal.—People v Calllham, 186 P2d 
842, 81 CaLApp2d 928 
lU.—People V Minor, 65 NEL2d 21, 
888 HL 486 

Mo—State v Whitley, 86 S W 2d 987, 
827 Mo 226—State v Marshall, 84 
SW2d 29, 326 Mo 114L 
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tmudation ,^3 or to show the use of both force and 
mtimidation,!^ or of either one or the other ^5 Also, 
in the notes below axe given references to cases 
in which the evidence has been held insufficient to 
^w an assault,!® or force^^ or mtimidatioii,!® as 
where there is no evidence at all with reject to the 
method of taking 

(4) Intent and Cbnsent 

In order to sustain a conviction for robbery the evi- 
<lence must be sufficient to establish that the taking of 
the property was with the intent to steal and without 
the consent of the victim 


In order to sostam a conviction for robbery the 
int^t to steal must be affirmatively estabhshed^® 
The intent must be proved beyond a reasonable 
doubt,^! but it may be proved by arcumstantial evi- 
dence.^^ In accordance with the arcumstances m- 
volved the evidence in particular cases has been 
held suffiaent to show mtent to steal,as against 
accused’s claim that he took m jest,^^ or under 
duress®® or under claim of right®® On die other 
hand, in accordance with the circumstances m- 
volved, evidence m particular cases has been held m- 
suffiment to prove mtent to steal,®^ as where the 


SD—estate v Cornish, 18 NW2d 812, 

70 S D 19 

S4 CJ p 1067 note 29 
St ru g g ls bstwssiL victim sad aocuiea 
Ariz.—Bauer v Stat^ 48 F2d 208, 
46 Arlz. 358 

54 CJ p 1067 note 29 [c] 

Victim's coadltioiL sifter commissloiL 
of offense 

Colo—^Trujillo V People, 146 P2d 
896, 112 Colo 91. 

64 CJ p 1067 note 29 [a] 
la. CsL—People v Gnikowslcy, 224 
P2d 96 100 C8ljApp2d 686—Peo¬ 
ple V McChesney, 102 P2d 455, 39 
CalA.pp2d 86—People v Borra, 11 
P 2d 408, 128 CaLApp 482 
Fla.—Dupree v State, 169 So 600, 
125 Fla. 68 

Ind.—Koby v State, 198 NM 88, 209 
Ind 91 

Mo—State v Marshall, 84 SW2d 
29, 826 Mo 1141 

OkL—Cannon v State, 107 P2d 809, 

71 Okl Cr 42 

7ez.—Beachem v State, 162 SJW2d 
706, 144 Tex.Gr 272—Bryant v 
State 87 SW2d 722, 129 Tex.Cr 
488 followed in Smitham v State, 
87 SW2d 724, 129 Tex.Gr 478 
64 CJ p 1067 note 80 
14, CaL—People v Ifills, 187 P2d 
698, 68 Cal.App 2d 608—^People v 
Dozier, 94 P2d 698, 86 CalApp2d 
49—People v OTTeal. 88 P2d 480, 
2 GalApp2d 661, certiorari denied 
0*Neal V State of California, 65 
set 646, 295 US 781, 79 laJSd, 
1680 

BL—People v Minor, 68 NJ3LML 21, 
888 lU 486—People v Gurdak, 192 
IN’S. 664, 867 111. 616—People v 
Braverman, 178 NJSL 65, 840 111 
625 

Ind.—Hampshire v Stata 89 NB.8d 
433, 219 Ind. 438 

Mo—State v Hiller, 208 SW2d 266 
OkL-Oates v State, Cr. 214 P2d 
461—Green v State, 63 P2d 767, 
60 Okl Cr 263 
64 CJ p 1067 note 31. 

IB. CaL—People v Fenara, 169 P 
621, 81 CaLApp 1. 

16; Tex.—a^arrls v Stata 89 SW2d 
838, 118 Tex.Cr 697 
64 CJ p 1068 hote 33;. 


'^ftohhery hy assault 
Tex.—^James v Stata 161 SW2d 285, 
144 Tex.Cr 126—Harris v State, 
89 SW2d 888, 118 Tex.Cr 597 
17 Ala—Thompson v State, 134 So 
679, 24 AlaApp 300—^Louis v 

State, 130 So 904 24 AlaApp 120 
Cal—People v Welsh, 60 P2d 124, 
7 Cal 2d 209 

Tex.—^Baeley v Stata 189 SW 476 
82 Tex.Cr 288 

18. Ala—Thompson v Stata 184 So 
679, 24 AlaApp 800 
54 CJ p 1068 note 35 
Parttcnlar evidence held insufficient 
Prosecutrix* testimony that code* 
fendant at time of alleged robbery, 
stated that if prosecutrix refused to 
give him her money **he would leave 
her like he left a woman the night 
befora*' was insufficient to show put¬ 
ting in fear, where there was no 
showing of violence and prosecutrix 
claimed to have been robbed on a 
sidewalk over which hundreds of 
people were passing —Peebles v 
Stata 184 8W2d 298, 188 Tex.Cr 
56 

Vietim hypnotised 

Ala—liouls V Stata 130 So 904, 24 
AlaApp 120 

IB. Aria—Reynolds v Stata 182 P 
484, 14 Aria 537 
64CJ p 1068 note 36 
8CL Ohio —Coles v Stata 88 Ohio 
ClrCt 818 

Tex.—Denman v Stata Cr., 47 S.W 
866 

Weight and suflieiency of evidence 
in prosecutions for assault with in¬ 
tent to rob see infra 6 78 

81. Tex.—aark v Stata 116 aW2d 
958, 184 Tex.Cr 427 

88. HJ—State v Woodworth, 1 A. 

2d 254, 121 HJlJaw 78 
64 CJ p 1068 note 42 
Ditent is Qpsstlon of fact whl<di 
may be proved like any other fact 
by acta, conduct, and circumstances 
connected with the offensa—People 
V Wada 168 P2d 69, 71 CalJLpp2d 
646 

Existence of common ccimlnal ia- 
itent to rob was not required to be 
I established by direct evidenca but 
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could be Inferred from attendant cir¬ 
cumstances and the conduct of ao- 
cused subsequent to the criminal act 
was to be given considerable weight 
in determining the existence of com¬ 
munity intent.—State v Woodworth, 
1 A.2d 254, 121 HJLaw 78 
83. Cal—People v Wada 168 P2d 
59, 71 CalApp2d 646—People v 
Melendrez. 77 P2d 870, 25 CaLApp 
2d 490 

Idaho—State v Halt 67 P2d 1080, 

56 Idaho 652 

64 C J p 1068 note 48 
aa Tex.—CcAkey v Stata 264 S.W 
996 95 Tex.Cr 879 

85 Tex.—Fox v Stata 18 SW8d 
661, 118 Tex.Cr 81 
64 C J p 1068 note 46 
88. Claim of honest attempt to col- 
leot debt 

HI—People V EHandson, 196 KXL 
670, 860 HL 214. 

Seeking retoxn of money lost In iU 
learal card game 

CaL—People v Lain, 184 P2d 284, 

57 CaLApp 2d 128 

87. Ey—Hatfield v Commonwealth, 
192 SW2d 885, 801 Ey 60L 
Miss—Fortenberry v Stata 1 So 2d 
685, 190 Misa 729. 

54 C J P 1068 note 46 
iMdenoe that accused sad another 
cursed and assaulted taxicab driver 
and talked of killing him when reach¬ 
ing a proper spot in road and that 
driver becoming frightened 
abandoned automobile while in mo¬ 
tion necessitating the taking of tem¬ 
porary control of automobile by ac¬ 
cused to avert a wreck failed to show 
fraudulent Intent to deprive taxicab 
driver of the value of his automobile 
so as to support conviction of rob¬ 
bery—dark V State, 115 SW8d 958, 
184 Tex Cr 427 
Taking pistol ficom officer 
Evidence disclosing that officer un¬ 
dertook to place accused and com¬ 
panions who were under influence of 
; liquor, but not otherwise disorderly, 
under arrest, that accused ran away, 
but hearing a shot returned to scene 
and found his half brother and officer 
struggling, that ajccused took pistol 
from offices hand and immediately 
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eyidence was msufScient to dispnxre accused's con¬ 
tention that he took tinder daim of nght>8 

A voluntary return of stolen property is entitled 
to some weight as evidence of absence of cnminal 
mtent,^^ but is not m itself sufficient to negative 
such mtent*® 

Consent In order to sustain a robbery conviction 
the evidence must be suffiaent to establish that the 
takmg of the property was without the consent of 
the victim Direct testimony of the owner that 
consent was not given is not necessary, but lack of 
consent may be estabhshed by other evidence.^^ 
Nonoonsent may be mferred from circumstances rea^ 
sonably raising such an mference.^^ 

e. Degree or Olaiariflcaitaon of Offense 

In order to convict of a particular degree or other 
dlatlnot elaealfleatlon of robbery the evidence mutt be 
aufRclent to eatabileh beyond a reaeonable doubt the facte 
eseentlal to oonetitute suoh particular degree or other 
olaaelficatlon | 


In order to convict of a particular degree or other 
distinct classification of robbery, the evidence must 
be sufficient to establish beyond a reasonable doubt 
the facts essential to constitute such particular de¬ 
gree or other classification of the crime The 
dangerous or deadly character of a weapon with 
which accused was armed m committing a robbery 
may be established by arcumstantial evidence 
Where the weapon is a firearm, in order to show its 
dangerous or deadly character it is not essential to 
prove that it was loaded.^<^ In a prosecution for 
robbery, aggravated by the use of firearms, with in¬ 
tent to kill or maim if resisted, the mtent to kill or 
maim may be found without gproof that the gun was 
loaded.®^ The evidence m a prosecution for robbery 
with a deadly weapon should be scrutinized care¬ 
fully.*® 

The evidence m particular cases has been held 
sufficient to support a conviction of robbery m the 
first degree.** Also, m various cases the evidence 


went away, and that he later threw 
pistol away, did not establleh inten¬ 
tion to commit robbery and did not 
sustain conviction for robbery— 
Jones V Commonwealth, X €IB.2d 
800, 172 Va. 016 

as. WVa.—State v Morris, 122 SJBL 
014. 06 WVa. 291, 

84 CJr p 1068 note *47 
89 CaL—Peopla v Strauss, 248 P 
67, 76 CaLApp 447—People v An¬ 
derson, 211 P 254, 59 CalJlipp 408 
Return of property as defense see 
supra 5 81. 

SOL Cal--People v Strauss, 248 P 
67, 76 Cal.App 447—People v lAn- 
dttwon, 211 P 254, 50 CaXJLpv 408 
ffl, Svldenoe suffli iIbuI 
To show want of consent. 

Cal—People v Guareno, 70 P 2d 604, 
22 CalJlpp 2d 82 

DL—People v Qoldberff, 186 NJl 
84, 302 Ill 650 

Mo—State v Davis 68 SW2d 805 
Tex.—Stewart v State, Cr, 81 aW 
407 

88. Cal.—People v Guareno. 70 P2d 
504, 22 Cal-App 2d 82 
sa HI—People V Goldberff, 186 M 
M 84. 802 lU. 669 

Tex.—Stewart v Statd, Cr., 81 GtlW 
407 

8A CaL—People v Lein, 184 P2d 
284, 67 CalApp2d 128 
OkL—MUler v State, 46 P 8d 769, 67 
OklCr 99 

Decrees and daseiflcatlotts of offense 
see supra 8S 24-80 

sa Mo—State v Ebwert% 25 SJW 
2d 112, 824 M6 74a 
64 dJ. p 1069 note 64. 

aa Misa—Clttadino v States 24 So 
2d 98. 199 ansa. 286 
64 CJ. p 1669 note sa 


aV. HL—People V Dtfuce, 86 MEL 
1080, 287 lU 541 
64 OJ p 1069 note 66 
sa Miss—Moore v States 2 So 2d 
882 

39 Cal—People v Sampsell, 214 P 
2d 818, 84 Cal 2d 757, certiorari de¬ 
nied Sampsell v People of State of 
CaL. 70 set 1016, 889 US 990 94 
IhEd. 1891—People v Dabb, 197 P 
2d 1, 82 Cal 2d 491—People v Si¬ 
meons, 161 P 2d 869, 26 Cal 2d 795 
—People V Whitson, 164 P 2d 867, 
26 Cal.2d 698, certiorari denied 66 
set 1416, 826 US 874, 89 L.Ed. 
1992 and Brizance v State of CaL, 
65 set 1416, 326 US 874, 89 LJSd. 
1992—People v Larisey, 92 P2d 
688, 14 Cal 2d 80—People v Curry, 
218 P2d 168, 97 CaIA.pp 2d 587— 
People V Munos, 218 P2d 122, 97 
CaLApp 2d 482—People v Quinn, 
210 P2d 280 94 CalJlpp 2d 112— 
People V Hooper 207 P 2d 117, 92 
Cal.App2d 624—People v Perhab^ 
206 P 2d 1188, 92 Cal.App 2d 480— 
People V Lindsey 208 P2d 672, 90 
CaLApp 2d 558—People v Anthony, 
202 P2d 776, 90 CaLApp 2d 122— 
People V Ash, 199 P 2d 711, 88 CaL 
App2d 819—People v Harris, 198 
P2d 60, 87 CaLApp 2d 818—People 
V Raner, 194 P2d 87, 86 CalJipp 
2d 107—^People v Lewis, 188 P2d 
271, 81 CalA.pp2d 119—People v 
Mayes. 177 P 2d 590, 78 CalJlipp 2d 
282, certiorari denied 68 SCt 728, 
888 US 852, 92 L.Ed. 1182—Peo¬ 
ple V Robinson, 166 P2d 17, 78 
Cal App 2d 288—People v Draar- 
seth, 168 P2d 882, 71 CaLApp 2d 
886—People v Wade, 168 P 2d 69, 
71 CaLApp 2d 646—People v Doy, 
161 P 2d 808, 71 CaLApp 2d 1—Peo¬ 
ple V Driscoll, 128 P2d 882, 68 CaL 
App 2d 590—People v. Coleman, 127 
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P 2d 209, 58 CalApp 2d 18—People 

V Neary, 119 P2d 1018, 48 CaL 
App 2d 859—People v Dolan, 100 
P2d 791, 88 CalA.pp2d 96—People 

V Gay, 99 P 2d 871, 87 CaLApp 2d 
246—People v Beai^ 96 P2d 961, 
86 CaLApp 2d 85—People v Softer, 
98 P2d 188, 84 CaLApp 2d 801— 
People V Benton, 89 P2d 1089, 82 
CaLApp 2d 407—People v Jeffer¬ 
son, 88 P2d 288, 81 CaLApp 2d 562 
—People V Rodriguez 88 P 2d 217, 
81 CaLApp 2d 684—People v Hieer, 
71 P2d 98, 22 CaLApp 2d 486—Peo¬ 
ple V Tracy, 64 P2d 166, 18 CaL 
App 2d 444—People v Roller, 84 P 
2d 1045, 189 Cal App 744—People v 
Norris 24 P2d 561 188 CalApp^ 
606—People v Jaarjers, 8 P 2d 206, 
120 CalApp 788—People v Dahl. 
298 P 69, 118 CaLApp 224—Peo¬ 
ple V Ealpakoff, 296 P 48, 111 CaL 
App 59—People v SampsOll, App, 
286 F 434, certiorari denied Samp- 
eeU V People of State of Califor¬ 
nia, 60 S Ct 468, 281 U S 768. 74 L. 
Ed. 1172 

Blan.—State v Osbum, 282 P2d 451 
—State V Hubbard, 196 P2d 604, 
166 Han. 406 

Minn.—State v Stodkton, 242 NW 
844, 186 88 

Mo—State V Ronlmous, 227 SW2d 
68—State v Thorpe, 228 SW2d 
479, 859 Mo 796—State v Cooley, 
221 S W2d 480—State v Hiller, 208 
S W 2d 265—State v Brubaker, 177 
SW2d 623, 852 Mo 414—State v 
Baarses, 169 SW2d 407, 860 Mo. 
984—State v Schlle, 169 SW2d 
848, 860 Mo 924-HState v Hold. 
148 SW2d 608, 847 Mb 608—State 
V Gregory, 127 8 W 2d 408, 844 Mo 
625—State v Trout, 116 SJW 2d 108 
—State V. Pitzsimmoxis, 89 SW2d 
670, 888 Mo. 280—State v Pippey, 
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has been held sufficient to support a conTiction of conjoint robbery,^* unarmed robbery,^* robbery 
robbery m the second*** or third*i degree or of while armed with a dangerous or deadly weapon,*® 
other specific classifications of the cnme,*^ such as 


71 SW2d 710, 886 Mo 121—State 

V Salisbury, 48 6.W 2d 1021—State 

V LettreU, 89 SW2d 666 

N T —People v Kozlcky, 108 N T S 2d 
768, 278 AppDiv 778—People v 
Spinello, 102 N T S 2d 808, 278 App 
Div 712—People v MlUer, 26 NT 
S2d 701, 261 lAppJDlv 1000, af¬ 
firmed 46 NBL2d 848, 289 NT 718— 
People V Quinn, 18 NTS 2d 847, 
259 App Div 789, rearsument de¬ 
nied 20 NTS 2d 670, 259 AppJOiv 
916, rearsument denied 27 NTS 
2d 471, 261 App Div 988, appeal 
dismissed 88 NB.2d 144, 287 NT 
89—People v Strisep. 18 NTS 2d 
860, 267 App Div 1042, reargument 
denied 1>4 NTS 2d 1006, 257 App 
Div 1100, affirmed 28 NB.2d 715, 
288 NT 699, I'eargument denied 29 
N.S.2d 669, 284 NT 680, oertiorari 
denied Strzep v People of State of 
New Tork, 61 SCt 788, 812 US 
694, 86 LuBd. 1180—People v Gon- 
sales, 8 NTS 2d 1017, 264 App Div 
716—People v Be Martino 299 N 
781, 262 App Div 476 
64 cur p 1069 note 67 
Jjnaed with deadly oar dangearoiu 
weapon 

(1) In general. 

Cal—People v Mansour, 280 P8d 
62, 108 CalA.pp2d 692—People v 
Chapman, 206 P2d 4, 91 CaLApp 
2d 864—People v Rush, 206 P2d 
61, 90 CaiA.pp2d 788—People v 
Meacham, 190 P 2d 262, 84 CaLApp 
Sd 193—People v Valdez, 187 P 2d 
74, 82 CaLApp 2d 744 oerUorari 
denied Valdez v People of State of 
Cal, 70 S Ct 42, 888 U S 885, 94 L. 
Bd. 510—People v Godsey, 162 P 
8d 46, 71 CaLApp 2d 82—People v 
Mead, 117 P2d 424, 47 CaLApp 2d 
91—People V Knight, 118 P 2d 
226. 44 OalApp2d 887, certiorari 
denied Knight v People of State of 
California, 62 SCt 180, 814 US. 
676. 86 LBd. 640—People v Spahn, 
82 P2d 474. 28 CalApp.2d 294— 
People V Bkstrand, 81 P2d 1046, 
28 CalJLpp 2d 1 

Mo—State v Gentry, 212 SW2d 68 
—State V Clemons, 202 S.’W’Sd 76, 
866 Mo 514—State v Debert 174 
SW2d 206—State v Nolan, 171 
SW2d 658—State v Blven, 151 S 
*W2d 1114—State v Ford, 148 S 
W2d 289 846 Mo 882—State v 
Murphy. 188 SW2d 898, 846 Mo 
868—State v Gregory, 96 SW2d 
47, 889 Mo 188—State v LK>ndon 
84 SW2d 916—State v Vigus, 66 
SW2d 854—State v Batey, 62 S 
W2d 460—State v Lonon, 66 SW 
2d 878, 881 Mo 691. 

64 GU. p 1069 note 67 [a] 

(2) Bvidenoe that accused held 
open pooketimife against victim’s 
stomach sustaihed; Jury’s Implied 


finding that accused was armed with 
‘dangerous or deadly weapon,” with¬ 
in definition of robbery of first de¬ 
gree.—People V O’Neal. 88 P2d 480, 
2 CalJtpp2d 661, certiorari denied 
ONeal V State of California, 56 S 
Ct 646, 296 US 781, 79 D-Bd. 1680 

40, CaL—People v Gutkowaky, 224 

P2d 96, 100 CalJlLPP2d 685—People 
V Richardson, 218 P 2d 784, 96 Cal 
App 3d 708—^People v Moulton, 163 
P2d 817. 71 Cal App 2d 195—Peo¬ 
ple V McGreary, 151 P2d 18, 66 
CalA.pp 2d 571—People v Romero, 
144 P2d 411, 62 CalAj>p2d 116— 
People V Ijain, 184 P 2d 284, 67 Cal 
App 2d 128—People v Pascua Del 
Prado. 122 P2d 76, 49 CalApp2d 
597—People v Williams, 118 P2d 
869, 47 CaLApp 2d 467—^People v 
Ward, 104 P3d 637, 40 Cal-App2d 
148—People v Griffin. 96 P 2d 989, 
86 CalJV.pp 2d 69—People v Thom¬ 
as, 94 P 2d 1021, 85 CalJ^P 2d 306 
—People V Allen, 65 P2d 882, 19 
GalA.pp3d 801—People v Derlne, 
66 P2d 666, 12 Cal App 2d 410— 
People V Tomlinson, 62 P2d 768, 
11 Cal App 2d 424—People v 

Woods, 86 P2d 212, 1 CalApp2d 
172—People V Bstrada, 24 P 2d 514, 
188 CalApp 489—People v Court¬ 
ney, 22 P2d 741 182 ChlApp 198 

Fla.—McAfee v States 46 So 2d 466 
64 CJ P 1069 note 58 

41. Kan.—State v Rose, 286 P 868, 
118 Kan. 688 

NT—People v Ambroziewlcz, 66 N 
TS2d 17, 269 App Div 795 

48, 

Philippine.—U S v Sakay, 8 Philip¬ 
pine 256 

6 OJ p 1177 note 99 M 
Hlgliway zohheiry 

Pa.—Commonwealth v Nace, 59 Pa. 
Super 210 

Bobbery Sa house of victim 
Philippina—<U S. v Redo, 21 Philip¬ 
pine 51L 

Bobbery in. uninhabited place 
Philippina—U S v Magsino, 2 Phil¬ 
ippine 710 

54 OJ p 1070 note 67 
Bobbery wttb pecsonal violenoe 
PhilippixM.-^ S V Hilario, 1 Philip¬ 
pine 202 

BObbsEV with wounds 
PhUippina—U S v. MondeJar, 19 
Philippine 168 
Bobo ea cnadrilla 

Philippina—U S. v Dazaro, 84 

Philippine 871 
64 CJ p 1070 note 64. 

43. OkL—Patterson v State 147 P 
2d 179, 78 OkLCr 244—Johnson v 
State, 106 P 2d 185, 70 Okl Gr 281 
—Johnson V Btafe, 106 P 2d 149, 
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70 OklCr 270—Inman v States 66 
P 2d 1228 OlOkLCr 78 

54 CJ* p 1069 note 62 

4A Fla—Woods v State, 12 So 2d 
111, 162 Fla 417 

Midi.—People v Barringer, 18 NW 
2d 860, 811 Mich. 846 

4B. US—U S V Donnelly, CLAHL, 
179 IF 2d 237 

Fla—Driver v State 46 So 2d 718— 
Johnson v Stata 86 So 2d 804, 157 
Fla 887—Vereen v State, 171 So 
818, 126 Fla 768—Bdge v. Stata 
128 So 820. 99 Fla 1242 

IlL-^eople V Niemoth, 98 NB.2d 
788, 409 Ill 111—People v Shee¬ 
han, 95 NB.2d 878, 407 DL 646— 
People V Tsukas. 94 NB.2d 896, 
406 HI 618—People v Tomaszew- 
aki, »4 NJBL2d 164, 406 HL 846— 
People V Kelly, 89 N.B.2d 27, 404 
HL 281—People v Flaherty, 71 N 
BL2d 779, 896 DL 804^ certiorari de¬ 
nied Flaherty v People of State 
of HL. 67 SCL 1745, 881 US 866, 
91 LkBd. 1868 rehearing denied 68 
set. 86, 832 US 787, 92 l^Bd. 870, 
rehearing denied 68 SCt. 148 882 
U S 819, 92 LhBd. 896, rehearing- de¬ 
nied 68 act 209. 882 US 889 92 
IfcBd. 412, rehearing denied 68 S Ct 
842, 882 US 849, 92 DJML 419, re¬ 
hearing denied 68 act 464, 888 
US 884, 82 UBkL 1118—^People v 
Dd Prete^ 69 NB.2d 612, 896 DL 
110—People V Woods, 66 NB.2d 
881, 893 DL 686, oertiorari denied 
Woods V Ragen, 68 SCt 882, 882 
•US 864 92 IbBd. 428—People v 
Harris, 68 NB.2d 898, 891 HL 868 
—People V Edotnan, 44 NB.2d 66 
880 Ill 418—People v Albanese, 40 
NB.2d 499, 879 IlL 287—People v. 
Canine, 85 NR2d 76, 876 HL 640— 
People V Levlng. 21 NB.2d 891, 871 
IlL 448—People v Koslowskl, 19 N. 
B.2d 612, 870 HL 688—People v. 
Filas, 15 NJ5I2d 496, 869 HL 61— 
People V Kelley, 11 NJBL2d 866, 
867 HI 818—People v Katsovltz; 
1 NJS.2d 497. 863 HI 187—People 
v Barad, 200 NJS. 858, 862 HI 684 
—People V Wolek, 800 NBL 178, 
862 111 486—People v Medivina 
200 NJL 166, 862 HL 409—People 

V Oerdy, 199 NB 120. 862 HL 180 
—^People V Hanisch, 198 NJC. 220, 
861 HI 466—^People v Kandlan, 195 
NB 662, 360 HI 217—People v 
Harrison, 194 NB. 518, 869 HI 296 
—^People V Kukulski, 198 NJS 604, 
358 HL 601—People v Schaeffer, 
187 NB. 462, 868 HI 509—People 

V Spino, 188 NB 812, 861 HL 88— 
People V Giacomino, 180 NE 487, 
847 HL 528, 84 A.LJEt 1168—Peo¬ 
ple V Terracco, 179 NJBL 114, 846 
HL 428—People v Tario, 178 NJa 
838, 346 HL 288—People v John¬ 
son, 176 NJD. 894, 848 HL 278-- 
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and robbery by intimidation^^ or by snatdimg',^^ and tion with the crime and all elements of the particular 

robbery by force or open force.^^ On the other statutoiy dassification of robbery must be estab- 

hand, m various cases the evidence has been held lished by sufficient evidence.^^ 
insufficient to sustain a conviction of robbery m a 

particular degree, or of other specific classifies- d. Oonnection with Oiima 

tLons of the crime,*>0 such as conjomt robbery,®^ general 

robbery by use of actual forcc,®^ and robbery while (2) Degree of proof 

armed with a dangerous or deadly weapon.*** ( 3 ) Circumstantial evidence 

Death penalty In order to justify imposition of 
the death penalty for robbery while armed with a (1) In General 

dangerous or deadly weapon, both accused’s connec- The evidence must be suffleient to identify the ac- 


People T Skally. 174 NJBL 526. 242 
HI. 450 

Ey—Howard v Commonwealth, 238 
SJW2d 282. 818 Ey 667—OoUler v 
Commonwealth. 198 SW2d 974. 803 
Ey 670—Strode v Commonwealth. 
192 SW2d 962. 801 Ey 676—Shoe¬ 
maker V Commonwealth, 189 SW 
2d 957. 800 Ey 607—FTanklin v 
Commonwealth, 100 SW2d 690. 266 
9^ 888—Whltle v Commonwealth, 
97 8 W 2d 789. 265 Ey 799 

Haas —Commonwealth ▼ Wallace^ 94 
NJSLM, 767, 826 Masa. 898 

Hlch.—People v ChlTas, 84 KW2d 
22 822 Mich. 884. certiorari denied 
Mahoney v Michigan, 69 S Ct 1498. 
887 US 930. 93 LJOd. 1737—Peo¬ 
ple T Prag. 247 NW 94. 261 Mich. 
686 

Miss.—attadlno v State, 24 So 2d 
92, 199 Miss 285—Moore v State, 
2 So 2d 832—Goodwin ▼ State, 187 
So 756. 188 lUss. 681—Taylor v 
State. 180 So 70 

Old.—Clark v State, 178 P2d 760, 
88 Old Cr 187—Newton v State 71 
P2d 122, 61 OkLCr 237—Hays v 
State, 67 P2d 644. 59 Ok! Gr 241— 
De<dcer y State. 54 P2d 1096. 68 
<^Cr 446—Hawkins v State. 45 
P 2d 768, 57 OkLCr 96—Wlswell v 
State. 29 P2d 184, 66 C»d Gr 254 
—^Edwards v State, 26 P 2d 800. 66 
OkLCr 110—Tate v State, 22 P 2d 
1040, 64 Old Cr 899—Ralston y 
State. 22 P2d 1088. 64 Okl Cr 408 
—Mallard y State. 18 P8d 1097, 
54 OkLCr 272—Harris v State, 6 
P2d 448, 62 OkLCr 488—Sturts y 
State, 2 P2d 971, 52 Old Cr 79— 
Stanley y State, 296 P 604, 60 OfcL 
Cr 169 

Or—State y Lenhard^ 58 P 2d 720, 
162 Or 878 

Pa.—Commonwealth y Parley, 77 A. 
2d 881, 168 Pa.Si]per 204—Com¬ 
monwealth y Noyak, 69 A.2d 186, 
166 Pa.Siiper 676, certiorari denied 
Novak y Commonwealth of Pa., 
70 set 616, 889 US. 924, 94 T»1M. 
1246 

&a—State y BOoper, 54 S B.2d 617, 
216 SC 74. 

Tex.—Eodsky. State, 165 SW2d 908, 
146 Tex.Cr 65—Jennings y State 
122 8W8d 689. 186 Tex.O 670— 
Weatherred y^ State. 80 SW2d 
1118, 188 TexXhr 268—Hodges y 


State, 71 SW2d 620, 126 TexCr 
844—(Enox v State, 32 SW2d 941 
116Tex.Cr 578 

WVa.—State v Young, 61 SB 2d 784 
—State y Hackle, 168 S E. 708. 110 
WVa. 485 

Wls—State y Johnson, 267 NW 14. 
221 Wia 444 

64 C J p 1070 note 69 

Armed robbery 

La.—State y Sterling, 18 So 2d 327, 
205 La. 879 

"Bobbery with ftresntis^ 

NG—State v Bell, 46 SJB.2d 884, 
228 NC 659 

Okl—Hutton y Stat^ Gr.. 216 P2d 
686—Duncan y State. 207 P 2d 324. 
89 OkLCr 326—Atkinson y State, 
196 P 2d 622, 87 Okl Cr 142—Jones 
y State 179 P2d 484 84 OldCr 
81—Gatewood y State, 166 P2d 
163, 81 OklCr 404—Salisbury y 
State 166 P 2d 149, 80 Okl Cr 18— 
Rogers y State, 187 P 2d 818, 76 
Okl Cr •486—^Martin y State 108 
P 2d 191, 71 OkLCr 62—Cannon v 
State, 107 P 2d 809, 71 OkLCr 48— 
Sparkman y State, 98 P 2d 1096, 87 
Okl Cr 246—Camp y State, 90 P 2d 
458, 66 OkLCr 169—Tlner v State, 
76 P2d 411. 64 OklCr 18—Baker 
y State. 76 P2d 409, 64 OklCr 10, 
rehearing denied 78 P2d 820, 64 
Okl Cr 169—Bryant y State, 74 P 
2d 624, 68 OkLCr 270—Nix v State, 
61 P2d 1127, 60 OklCr 82—Poe v 
State, 82 P2d 761, 65 OklCr 448 

tex.—HoweU y State 224 SW2d 
228, 168 Tex.Cr 688—Terry v 

State, 197 SW2d 671, 149 TexCr 
600—Haney y State, 160 SW2d 
981, 144 Tex.Gr 46 

46. Ga.—^Deerlng y State, 41 S B.2d 
154, 201 Ga. 756—Osteen y State, 
63 SE.8d 692, 88 GaApp 878— 
Rampley y State, 60 SJBLSd 180, 
81 Ga.App 782—Orange v State, 
47 SE.2d 766, 77 GaApp 86—Set- 
zer v State. 46 S.E.2d 608, 76 Ga. 
App 609—Hagan y State, 16 SE. 
2d 511. 66 GaApp 767—Prater v 
State, 11 e E.2d 822, 63 GaJApp 676 
—Meriwether y State, 11 SE.2d 
816, 68 GaApp 667—Cox y State, 
167 SXL 220, 46 GaApp 210— 
Adams y State, 168 SJD. 609 48 Ga. 
App 826—Edenfleld v States 162 
SJSL 616, 41 GaApp 262. 
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47 Ga.—Williams y State, 70 SB. 

890, 9 Ga.App 170 
54 C J p 1070 note 71. 

4& Ga.—Ransom y State, 48 SB.2d 
160, 202 Ga. 889—^Bearing y State, 
41 SB.2d 154, 201 Ga. 766—Blrdell 
y State. 88 S EL2d 689, 200 Ga. 786 
—Osborne y State, 88 SJB12d 668, 
200 Ga 763—^Boyers y State, 88 
SE.2d 261, 198 Oa 888—Mika v 
State, 26 SJB 2d 616, 196 Ga 478— 
Bums y State, 11 SE.2d 860, 191 
Ga 60—Orange v State, 47 SE2d 
756, 77 GaApp 26—Hagan v State 
16 SE.2d 611, 66 GaApp 767— 
Prater y State 11 SEL2d 822, 68 
GaA.pp 675—^Meriwether y State. 
11 SB 2d 816, 68 GaApp 667— 
Thomas y State, 189 SEl 68, 64 
GaApp 747—^Rivers y StatA 169 
SB. 260, 46 GaApp 778 
49 Mxst 

Cal—People v Lain, 184 P2d 284, 
67 CalApp 2d 128 

NT—People V Millet, 92 NTS 2d 
168, 276 AppDlv 1060—People v 
Salino, 41 NTS 2d 692, 266 App 
Diy 206—^People y lyAnna, 877 
NTS 279 243 AppJDiy 269—Peo¬ 
ple y Calebressi, 261 NLTB 608, 
288 App Diy 79 
54 OJ p 1070 note 72. 
mrd 

NT—People v Efeman, 196 NTS 
207, 202 AppJDiy 642 

KimpSne^^?*S* y Austria. 8 Phil¬ 
ippine 264 

6 CJ p 1177 note 99 [bj 
Bobbesy with woonds 
Mass—Commonwealth y Gallagher, 
6 Meta 665 
64 OJ p 1070 note 77 
Bobo en cnadrilla 

Philippine —U S v Ahmtlirtn, 16 
Philippine 896 
64 CJ p 1070 note 76 

6L OkL—Miller y State, 46 P2d 
769, 67 OkLCr 99. 

88. Ga—Tanner y StatA 100 8JS. 

44, 24 GcuApp 132 
64 OJ p 1070 note 76 
68. Ky —Hatfield y Oommeuwealth, 
192 SW2d 886, 801 Ky 601. 

64 C.J p 1070 note 78 
64. Tex.—Silva y Staton 128 84W 
216, 102 Tex.Cr. 416. 



77 0 J S BOBBERY I 47 

cused M the person who committed the crime In order srottp lU 2L line-UP Cither dt & police Statical or JSUlL 
to warrant a conviction for robbery jlt. j 

and there is no rule whidi makes an identification 

In accordance with general rules discussed in insufficient which takes place otherwise,**7 although, 

Cnminal Law § 920, in order to warrant a convic- where accused is m the custody of the pohce and he 

tion for robbery, the evidence must be sufficient to »s produced alone for the purpose of identification, 

identify accused as the person who committed the the weight of the evidence of identification is im- 

cnmc.** The circumstances under which identifica- paired.6* 

tion IS made are matters that may properly be taken in the notes below are given references to cases 
into consideration m connection with the other facts m which the evidence has been held sufficient to show 

and cir cum . stances in evidence.®® There is no iron- accused’s connection with, or participation in, the 

dad reqmremeat that accused be picked out of a robbery,®® as against the claim of alibi presented 


6S. Fla.—^Brock v State, 158 So 900, 
114 Fla. 809 

Fa.—Commonwealth v Johnson, 84 

A. 2d 170, 158 Pa.Super 487 
54 C J p 1070 note 82 

ML HI—People V Schmidt, 4 N112d 
882, 894 ni. S18 

67- HI.—People v Schmidt, supra. 

58L HI—People ▼ Botulinskl, 50 N* 

B. 2d 716, 888 HI 608—^People v 
Sanders, 192 NS 697, 857 HI. 610 
Proper way Is to have witness, 

without suggestion from any officers 
•or any interested persons, pick out 
accused from a number of persons 
unknown to the witnesa 
HL—Pe<u>le v Sanders, supra. 
NT-People v Gerace, 5 NTS 2d 
29, 264 App Dlv 186 

60. Ala.—Gautney v State, App., 58 
So 3d 595, certiorari denied. Sup, 
58 So 2d 699—Gandy v State, 27 
So 2d 798, 82 AlaAj>p 618, certio¬ 
rari denied 27 So 2d 800, 248 Ala. 
898—Cost V State, 2 So 2d 466, SO 
AUuApp 182—Griffis v State, 169 
So 24, 27 Ala.App 205 
Ax4c.—Ldndsey v State, 148 SW2d 
678, 201 Ark. 87 

Cal—People v Leary, 172 P2d 41, 
28 Cal 2d 740—People v Newman, 
227 P 2d 470, 102 CaLApp 2d 803— 
Peoide V Thwaits 226 P 2d 68, 101 
OalJLpp 2d 674—^People v Mize, 224 
P 2d 452, 100 COLApp 2d 684—Peo¬ 
ple V Mize, 224 P 2d 448, 100 CaL 
App 2d 578—People v Van De 
Wouwer, 205 P2d 693, 91 CaLApp 
2d 688—^People v Williams, 204 P 
2d 968, 91 Cal App 2d 880—People 
V Ash, 199 P 2d 711, 88 Cal App 2d 
819—People v Richiurdson, 185 P 
2d 47, 81 CaLApp 2d 866—People v 
Alexander, 178 P2d 818, 78 Cal 
lApp 2d 964—People v Burdette, 178 
F2d 8, 78 CaLApp 2d 691—People 
▼ Eeosahabian, 166 P2d 619, 78 
CalAjmi>2d 476—People v Beltow- 
ski, 162 P 2d 69, 71 CaLApp 2d 18— 
People V IPerrato, 158 P2d 678, 69 
CaLApp 2d 176—People v Castro, 
167 P2d 26, 68 CaLApp 2d 491— 
People V Serpa« 154 P2d 6, 67 
CaLApp 2d 827—People v Alexan¬ 
der, 152 P 2d 402, 67 CaLApp 2d 107 
—People v Avery. 149 P2d 768, 64 
CaLApp2d 860—^Peo^ v. Mayor, 


141 P2d 470. 60 CalJ^p2d 722— 
People V KeiUy, 129 P 2d 989, 54 
CaLApp 2d 764—People v Peyton, 
117 P2d 683, 47 CalJLpp2d 214— 
People V Hernandez, 117 P2d 394, 
47 CalALpp2d 182—People v Piar 
nezzL 114 P2d 601, 46 CalAipp 2d 
576—People v Harsch, 112 P 2d 
654, 44 CaLApp 2d 572—People v 
Best no P2d 504, 48 CalApp2d 
100, certiorari denied Beet v Peo¬ 
ple of State of California, 62 S Ct 
104, 314 US 609, 86 L.Bd. 490— 
People V Planezzi, 108 P 2d 732, 42 
Cal App 2d 365—People v Deal 108 
P2d 108, 42 CalApp2d 88—Peo¬ 
ple V RandalL 106 P 8d 88. 41 CaL 
App 2d 157—People V Jones, 102 
P2d 530, 88 CalA.pp2d 724—Peo¬ 
ple V McChesney, 103 P 2d 465, 89 
CaLApp 2d 86—People v Gilpin, 
100 P2d 366, 88 Cal App Sd 24— 
People V Morrison, 85 P 2d 478, 80 
CbLApp2d 40—People v Harvey, 
71 P2d 841, 22 CaLApp 2d 682— 
People V Miller, 66 P2d 448, 19 
CaLApp 2d 708—People v Subanks, 
46 P2d 789, 7 CalApp 2d 588— 
People V Medler, 43 P2d 888, 6 
CaLApp 2d 89—People v Miller, 84 
P2d 788, 189 Cal App 644—People 

▼ Pierson, 84 P 2d 755, 189 CaLiApp 
734—^People v Abrew, 82 P 2d 1108, 
188 Cal App 674—People v Rado- 
vich, 9 P 2d 548, 128 CaLApp 176— 
People V Radz, 6 P 3d 627 119 Cal 
App 484—^People v Collins, 5 P 2d 
462, 118 Cal App 430—People v 
Meyer, 4 P 2d 958 118 CalApp 23L 

Colo —nn:uJillo V People, 146 P2d 
896, 112 Colo 91. 

Fla.—^Driver ▼ State, 46 So 2d 718 

Ga.—Hollis y State. 68 S3 2d 878, 
207 Ga. 581—Boyers v State, 88 6 
SL8d 251, 198 Ga. 888—MciElbben 

▼ State, 2 &R2d 101, 187 Ga. 661 
^onea v State, 4 S3.2d 682, 60 
GaApp 625 

HL—People v Thompson, 94 NEL2d 
849, 400 HL 655—People v Tomas- 
zewski. 94 NJBlSd 154, 406 HI 846— 
People V Leadh, 76 NF.2d 425, 898 
HL 615-^eople v Cullotta, 83 N3. 
3d 601 876 HL 338, certiorari de¬ 
nied Cullotta y Ragen, 64 S Ct 844. 
821 US 794, 88 L.Hd. 1088, rehear¬ 
ing denied 64 SCt 944, 822 US 
768» 88 luBd. 1594—People v La^- 
daa. 29 N3.2d 596. 874 HL 419— 
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People ▼ Sesto, 2 NH.2d 888, 864 
HI 38—People y Doyle, 1 N3 2d 
1011, 868 HI 807—People v Shel¬ 
ton, 198 NH 309, 861 HL 477—Peo¬ 
ple y Auriene, 198 N3 206, 861 
HI 440—People v Deal, 197 NJL 
772, 861 HI 225—People v Skid- 
nick, 194 N3L 651, 869 HL 888^ 
People T Matthews, 194 N3. 220, 
859 HI 171—^People ▼ Szatkowski, 
192 N EL 561, 867 HI 580—People ▼ 
Daniels. 188 NB. 886, 854 HL 606 
—People y Tario, 178 N3. 888, 846 
HI 288—People v Skally, 174 KJBL 
625 842 HL 450 

Ely—Jackson v Commonwealth, 97 
SW2d 21. 366 Ky 458 
Mich.—People v Korea, 6 NW2d 
459, 802 Mich. 548 

Minn.—State v Chlidt 257 NW 280, 
192 Minn. 689 

Miss—Holloway v Sta,te, 24 So 2d 
857, 199 Miss 856 

Mo—State v Davis, 161 SW2d 978 
—State V Brooks, 159 SW2d 646 
—State V Hart, 56 SW2d 592, 881 
Mo 650—State v Blackmore, '88 S 
'W2d 83, 837 Mo 708 
Neb—Luster ▼ State, 5 NW2d 705, 
143 Neb 358—Gherpinsky ▼ State, 
288 NW 917, 122 Neb 62 
NT—People v Meehan, 9 NTS 2d 
725, 266 App Dlv 268—People ▼ 
HeeL 7 NTS 2d 814 266 AppDlv 
885—People v Richardson, 297 N 
TS 514, 251 AppDlv. 916 
Ohio—State v WltseL App., 68 NEL 
2d 305, reversed on other grounds 
58 NEL2d 218, 14® Ohio St 190 
OkL—Scott V State, 115 P2d 768, 
72 Okl Cr 305—Sparkman v State, 
98 P 2d 1095, 67 C»cLCr 246 
Pa.—Commonwealth v Farley, 77 A. 
2d 881 168 Pa.Super 204—Com¬ 

monwealth y Townsend, 74 A.2d 
746, 167 Fa.Super 71—Common¬ 
wealth V Lehman, 70 A.2d 404 166 
Pa.Super 181—Commonwealth v 
Bollflkh, 10 A.2d 785 138 Pa.Super 
598—Commonwealth v Lindner, 3 
A.2d 618, 188 Pa.Snper 196 
Tenn.—Warren v State, 156 SW2d 
416, 178 Tenn. 157 

Tex.—Cavanaugh ▼ State, 103 SW 
2d 428 182 Tex.Cr 62—Morris v 
State, 98 SW2d 200. 181 Tex.Cr 
338—Willis V State 86 8 W 2d 78A 
129 Tex.Cr 278—Langrum v State, 
79 SW2d 850, 128 Tex.Cr 125—> 
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by the accused,*® as where the evidence was suffi- 
aent to show accused's active participation,or 
his guilt as an accomplice, ** or aider and abettor,®* 
rendering him hable as an accessary®® or pnn- 


apal®® m accordance with controlling statutes ®® 

In the notes below are given references to cases in 
which the evidence has been held msuffiaent to con¬ 
nect accused with the robbery,®^ as against his 


Ralley v State, 67 SW2d 607, 125 
Tex.Cr 2SS—Oraves v State, 40 S. 
W2d loe, 118 Tex.Cr 591. 

Wa^—State v James, 4 P2d 879, 
165 Wash. 120 
64 C J p 1070 note 88 
afftSked rokber 
(1) In seneraL 

Cal—People v Coley, 148 P2d 755, 
61 CaLAppSd 810 

KM.—State v Fbre, 19 P2d 749, 87 
KM. 148 

(8) Pact that lower part of rob¬ 
bers face was covered with a cloth 
did not nullify testimony that wit¬ 
nesses recognised aecnsed as the rob¬ 
ber—Pec^e V Knight. 118 P8d 286, 
44 CaLAppM 887, certiorari denied 
Knight V People of State of Califor¬ 
nia, 62 net 180, 814 Ua 675. 86 li. 
BcL 540 

(8) Evidence sustained conviction, 
as against contention that evidence 
was so Improbable as to be unworthy 
of all belief, notwithstanding state's 
witnesses who identified accused had 
little opportnnity to observe masked 
robbers, and notwithstanding their 
testimony was not partieolarly con¬ 
vincing, where witnesses were ap- 
parently disinterested.—People v 
Brann, 98 P 8d 462, 14 Cal 2d 1. 
Tlotfm IntooKioated at tline of rob¬ 
bery 

Ta.—Burnette v Commonwealth, 1 
268, 172 Ya 578 

60u Ala—Huston v State, 186 So 
182 287 AUL222 

Cal.—^People v Brennan, IIS P 2d 
484 71 CaLApp2d 708-^eople v 
Serpa, 154 P8d 6, 67 CalApp 2d 
827—People V Mundt, 88 P 2d 767, 
81 Cal.App2d 685—PeoxAe v Mil¬ 
ler, 84 P 2d 788, 189 CalJkpp 644— 
People V Marsh, 8 P.2d 550, 120 
CaLApp 680—^People v Covington, 
8 P 2d 490, 121 CaLApp 61—People 
V Buchanan, 6 P2d 588, 118 CaL 
App 528 

Qa.—Malloy v State, 179 SJSL 590, 61 
Ga.App 60 

HL—People V Knbish, 192 KJS. 548, 
857 HL 681 

Ind.—^Dwigans v State, 54 KM2d 
100, 222 Ind. 484 

Mo—State v ESner, 98 SW2d 671, 
888 Mo 972 

K Y —People v Tromblno, 268 K T S 
456 288 AppDlv 61, afilxmed 188 
KM 128, 262 N.T 689, reargument 
denied 189 KM 708, 268 KT 688, 
and 198 KEL 488, 865 KT 672. 
Pa—Commonwealth v Sharpe, 10 (A. 

2d 788, 188 PaSuper 677 
64 OJ p 1071 note M. 

SI. Ky—^Travis v Commonwealth, 
4 288 SjW 2d 282. 818 ST 667. 


KT—People v Silver 291 NTS 
242, 249 App Div 685 
64 CJ P 1071 note 85 
68. Tex.—^Taylor v State, 134 SW 
2d 277, 188 Tex.Cr 161—Ratcliff 
V State, 94 SW2d 445, 180 Tex. 
Cr 485—Peddy v State, 68 SW2d 
702, 124 Tex.Cr 429 
54 CJ p 1071 note 86 

66. Cal—People v Simpson, 168 P 
2d 889, 66 CalJLpp 2d 819 
Oa—Wilson v State, 88 SlL2d 760, 
74 GaA.pp 42 

OU—Hagan v State, 168 P2d 608, 
79 OkLCr 810 

Tex.—Blair v Stata 186 SW2d 716, 
188 Tex.Cr 247 

Wash.—State v Bender, 47 P2d 5. 

182 Wash. 848 
64 CJ p 1071 note 87 
Person reuaiaiBg in oar 
CaL—People v lilncoln, 201 P 2d 846, 
89 CalApp2d 795—People v Mil¬ 
ler, H P 2d 842, 126 CalJLpp 162 
Oa—Johnson v State, 180 SB 747, 
51 GaApp 450, followed in 180 S B. 
748, 61 OaApp 452, and Barron v 
Stata 180 S B. 748, 51 OaJlpp 45L 
OkL—^Tucker v State, 204 P2d 640f 
89 OU Cr SO 

Standing guard or watch 
Mo—State v Peters, 128 SW2d 84. 
Wls—State V Euick, 88 KW2d 844, 
268 Wls 596 

Member of oo n ^ ira cy to rob 
Ala—Williams v Stata 11 So Sd 876, 
81 AlaApp 48 

Cal —People v Berenzo, 115 P 8d 868, 
46 CaLApp 2d 411—People v Eaya 
111 P2d 679, 48 CaLApp 8d 802 

64. After the fact 
Oa—^Roberson v Stata 86 S.B.Sd 148, 
69 GaApp 641 
Ssfora the fact 

Ark.-Kelly v Stata 86 SJW 2d 1, 191 
Ark. 298 

Ga—Walker v Stata 187 SB. 67, 57 
GaApp 868 

Mass —Commonwealth v Kickolo- 
ginea 76 KM2d 649, 882 Mass 274 
Miss —Goss V State, 88 So 2d 700, 206 
Mias 177 

54 CJ p 1071 note 88 M 
General oonspiraoy to oommlt rob¬ 
beries 

Evidence indicating that accoeed 
had headed general conspiracy to 
commit robberies, had given robbers 
suppliea had pointed out places or 
persons for robbery, and had shared 
profits from prior robberlea author^ 
Ized conviction of accused as acces¬ 
sary in specific subsequent robbery, 
as against contention that robberies 
speetfloally shown to have been sug¬ 
gested by accused were not attempt- 
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ed, and, hence that conspiracy to 
rob the particular victim named in 
the affidavit had not been shown.— 
Breaz v Stata 18 NJB 2d 952, 214 Ind. 
81 

Termination of oonspixaiey 
Robber's testimony that one acting 
as directing head of greneral con¬ 
spiracy to commit robberies **got 
mad at us and said he had lost con¬ 
fidence in 118 " did not establish that 
accused thus ended his part In con¬ 
spiracy, so as to preclude conviction 
of him as accessary in robbery com¬ 
mitted that day—Breas v Stata su¬ 
pra. 

66. Atk .—WUkerson v Stata 1*8 S 
W2d 800, 808 Ark. 188 
Cal —People v Jackson, 161 P 2d 808, 
70 CsIJIlPP 2d 768—People v Growl, 
82 P8d 607, 28 CalJLpp 2d 298 
BL—People v Hobba 79 KM2d 202, 
400 HL 148 

Misa—^Liovem v Stata 80 So 8d 511, 
201 Mias 68 

Mo—State V Hiller, 208 SW2d 266 
Or—State v Downing, 205 P 2d 141, 
185 Or 689 

Tex.—^Thurston v State 196 SW2d 
817, 149 Tex.Cr 496—Raulie v 
Stata 66 SW2d 662, 122 Tex.GV 
848 

64 aj p 1071 note 89 
Keeping vlotim oovered 
In prosecution of man and woman 
for robbery of taxicab evidence that 
man requested woman in ba<fic seat 
to take gun out of grip and keep 
driver covered, and that she replied 
that she had driver covered with 
weapon, was sufficient to show that 
woman was present, aided, abetted, 
and encouraged commission of of- 
fensa rendering her guilty as prln- 
cipaL—People v O'Neal, 88 P2d 480, 
2 CalJLpp 2d 651, certiorari denied 
O'Neal V State of California 66 SCt 
646, 296 V S 781, 79 LJSd. 1680 
66. ILL —People v Raymond, 170 K 
B. 708, 888 Ill 590 
64 OJ p 1072 note 90 

07 Cal—People v Jonea 150 P2d 
801. 24 Cal 2d 601 

Fla—Mathis v Stata 168 So 479, 121 
Fla 232 

HL—People V Botulinski, 60 KB.2d 
716, 888 m. 608—People v Peck. 
198 KB. 609, 368 Dl 642—People 
V Sandera 192 KB. 697, 867 lU 
610—People v Christocakos 198 
KM 677, 867 lU 699—People v 
Gurdak, 192 KB. 664, 867 ni 516 
N T —People v Taranto, 92 K T S 2d 
271, 276 App Div 1061—People v 
Gterace, 6 K T S 2d 29, 264 AppJMv 
185 

Tex.—Bufford V Stata 184 eW2d 
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claim of alibi,or to show thai- he was an ac- 
comphce®* or that he aided and abetted,^® or was 
guilty as a pnncipal^i or an accessary 

AwtofHohiLe banditry In order to sustain a con¬ 
viction for automobile banditry in cooinection with 
robbery the evidence must be suffiaent to show ac¬ 
cused’s participation m the automobile banditiy^® 

(2) Degree of Proof 

In prosecutions for robbery IdentHfcatlon of the ao- 
eused as the robber must be established beyond a rea¬ 
sonable doubt 

Under general rules discussed in Criminal Law 
§ 920, m prosecutions for robbery identification of 
accused as the robber must be estabhshed beyond a 
reasonable doubtIf the evidence is suffiaent 
to comply with this standard, it will support a con- 


vichon, even though based on the testimony of a 
single witness,^® although the testunony is cmitra- 
dicted by accused^® and, it has been held, de^ite a 
preponderance of evidence in favor of an alibi 
In order to sustam a convictioin it is not necessary 
that the identification of accused as the perpetrator 
of the cnme be made positively A conviction may 
be sustained, althou^^ a witness fails to swear 
positively and testifies merdy that he believes ac¬ 
cused to be the robber,^® and the jury may be 
justified m accepting testimony of identification de- 
^ite mistakes or discrepanaes therem as to mmor 
matters of descnption ®® 

(3) Grcumstantial Evidence 

(a) In general 

(b) Possession of stolen property 


948, 148 T6Z.Cr 60—Kaaea v Stctc, 

116 SW2d 781, 184 TcaLCr 485— 
Morris ▼ State, 98 &Wad 800. 181 
Tex.Cr 888 

64 C J p 1072 note 98 
SestliiUMiy of partlolpaat la robbery 
Where Mentlflcatlon of aocosed by 
robbery victims on the stand was un¬ 
worthy of credence and state was 
thprefore reauired to rely wholly 
on testimony of witness who admlt- 
tedly participated in robbery and ad¬ 
mitted other offenses, evidence was 
held so unsatisfactory as to reauire 
reversal of conviction.—Brock v 
State. 168 So 900. 114 Bla. 809 
6& HI—People V Fed^ 198 
609. 858 lU 643 
64 CJ p 1072 note 98 
eSk Old—Wallis V State. 292 P 
1956. 49 OkLCr 68 

Tea.-Harper v State. 88 SW2d 466. 

117 Tex.Cr 601. 

70> Ga..—Shaw v State. 88 8JIL2d 
849. 72 Ga.App 847 
Mo—State v Pippin. 86 SJW2d 914. 
827 Mo 299 

Wash.—State v Qamber. 124 P 210. 
69 Wash. 66 

Waittay Ut antomoblle Omtag rob¬ 
bery 

ESvidenoe showlny that accused 
drove two men to cafO and waited in 
his automobile while they robbed the 
place was insufficient to support con¬ 
viction of robbery, in absence of evi¬ 
dence showiny that accused know- 
inyly assisted the robbers to accom¬ 
plish their purpose or to escape de¬ 
tection after he had gained knowl¬ 
edge of the dime.—People v ffill, 
178 P 2d 45 77 CalJlj>p 2d 287 
71. Tez.—Stringfellow v States 14 
SW2d 1081. Ill Tez-Cr 604. 
SittlBg la <Mr during robbery 
Evidence was insufficient to war^ 
rant convictldn as principal in rob¬ 
bery of woman who accompanied four 
men who held up restaurant jMroprie- 
tor and sat in automobile while three 


of men were in restaurant.—Gillard 
V State. 62 SW2d 678. 128 Tez.Cr 
614. 

78. Before fact 
Ga.—Harris v State. 12 6JB12d 64,191 
Ga. 248 
After the fact 

Ind.—Smith v State. 99 HJC.2d 417 

73. Bvidenoe Sield snttcient 
InfL—OraJc v State, 147 KISL 188. 

196 Ind. 68. 64 
54 CJ p 1072 note 97 M 
Autdnobile banditry in connection 
with robbery defined see supra I 1. 

74. Ga.—Shaw v State, 99 SJBL2d 
949, 72 GaJApp 947 

m. —People V Berne, 61 NB.2d 679, 
884 HL 994—People v Botolinski. 
50 N.B.2d 716. 989 HI. 608—People 
V Peck. 198 NJS. 609. 868 HI 642— 
People V O’Donnell. 146 N.BL 490, 
816 HL 668 

76. CaL—People v Whitson, 164 P 
2d 867, 26 Cal 2d 698, certiorari de¬ 
nied 66 set. 1416. 826 US 874, 89 
Ii.Ed. 1992, and Brigance v State 
of CaL. 66 set. 1416. 825 US. 874, 
89 LiEOL 1992 

HI—^People V Tomaszewslki, 94 NB. 
2d 154, 406 HL 846—People v Carr. 
196 KB. 440, 860 HL 88—People v 
Le Mar, 192 NJS 708, 868 HI 68 
Kan.—State v Osbum, 282 P2d 451. 
Ky—Solomon v Commonwealth. 127 
SW2d 868. 277 Ky 828 
MC —State V Dupepe, 241 S W 2d 4— 
State V Preston, 184 S W2d 1016— 
State V Hart, 66 SW2d 698, 881 
Mo 650 

Neb—Froding v State, 260 NW 91. 
125 Neb 822—Cherpinsky v State, 
288 NW 917, 122 Neb 62. 

Tex.—McGown v State, 176 SJW2d 
817. 146 Tez.Cr 472. 

64 CJ p 1072 note 1. 

CkwroboratSsg dremnstazeet to es¬ 
tablish identity are not required in 
such case.—People v lie Mar. 192 
NB. 708, 868 HL 68 
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73. HI—^People v Tomaszewski, 94 
N.B.2d 154, 406 HL 846 
54 CJ p 1071 note 84 fa] 
Uasqsivooal testimony of single 
witness identifying accused absolute¬ 
ly as the one who robbed him was 
sufficient to sustain conviction, as 
against alibi defense.—Malloy v 
State, 179 SJBL 690, 61 GaJ^p 60 

77, Ky—Schuster V Commonwealth, 
22 SW2d 686, 282 Ky 171. 

78. CaL—People v Alexander, 178 
P2d 818, 78 CaLApptd 954—Peo¬ 
ple V PlanezzL 114 P2d 601, 46 
CaLApp2d 576—People v White, 
112 P2d 60. 44 CaLApp2d 183— 
People V Addington, 111 P2d 866. 
48 CalJlpp 2d 591. 

SC—State V Hooper. 64 SBL2d 617, 
216 S.C 7A 

79 Ky —Asher v Commonwealth, 
899 aw 208. 281 Ky 599 
64 CJ p 1078 note 8 

aa CaL—People v Addington, 111 
P2d 866, 48 CaLApp2d 691. 

Ky —Jones v Commonwealth, 94 K 
W2d 42. 264 Ky 11. 

64 CJ p 1072 note A 
Alleged fact that aooused was 
taller and heavlsr than his alleged 
companion at time of robbery, but 
that commonwealth’s witnesses stat¬ 
ed that accused was smaller of the 
two men, did not destroy testimony, 
but was matter to be considered by 
Jury in determining weight of tes¬ 
timony—Thomas v Commonwealth. 
90 SW2d 1017. 362 Ky 68A 
Pisctrepaades as to immaterial mat- 
ter 

Discrepancy in testimony of state’s 
witnesses as to which of them were 
together when accused was identified, 
concerned immaterial matter and 
would not Justify rejection of testi¬ 
mony—People V Knbish, 192 N.B. 
I 543, 867 HL 631, 
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(a) la General 

In prosecutions for robbery the fdentifleatlon of the 
accused may rest on circumstantial evidence 

Under the general rule stated m Cnmmal Law § 
920, the identification of accused in prosecutions for 
robbery may rest on arcumstantial, as well as on 
direct, evidence Where the sum total of arcum- 
stantial evidence is suffiaent, accused may be iden¬ 
tified his 'Koice,^ or particular manner of talk¬ 
ie^,*® or by tracks,*^ or footpnnts,*® or by any dis¬ 
tinctive features of his person^® or apparel,*^ or by 
any other evidence of a purely circumstantial char¬ 
acter On the other hand, where the sum total of 
arcumstantial evidence falls short of complete 
identification, evidence of this character is insufiSi- 
aent to establish accused’s connection with the 
crime.®* Evidence disclosing no more than an op- 
portumty for accused to take the property from the 
victim amd showing equal opportumty for others to 


have taken the property when the victim was lying 
tmeonsaous is msufikient to sustam a conviction.** 

(b) Possession of Stolen Property 

In 8ome Jurisdictions In prosecutions for robbery the- 
unexpUined possession by the accused of the stolen prop¬ 
erty Is sufficient to authorize a conviction 

In prosecutions for robbery in some jurisdictions 
the une3q>lamed possession of the stolen property by 
accused is alone sufiBaent to authorize,*^ although 
not to require,** a conviction In other jurisdictions 
accused’s unexplained possession of the stolen prop¬ 
erty IS not of itself suffiaent to show hie guilt,*® 
and evidence that accused received the goods with 
knowledge of how they were obtained is not, 
standing alone, sufiBaent to justify a conviction for 
robbery *^ In any event, such evidence is of pro¬ 
bative force,** and may be sufiBcient to prove ac¬ 
cused’s connection with the robbery where it is sup¬ 
ported by evidence of other mcnminatory facts** 


81. CaL—^Paopla v Iieary, 172 P2d 
41. 28 Cal 2d 740—People v Dod¬ 
son. 176 P 2d 59. 77 CcOJLpp 2d 889 
OkL—Hardin v StaAa, 85 P2d 882 
65 OkLCr 260 
64 CJr p 1078 note 12 

88. Cal—People v Day. 161 P2d 
808, 71 CalJkpp2d 1 
ICtea.—Pickett v State. 148 So 692, 
164 Mias. 142, reversed on oth«r 
STonnds 144 So 552. 164 Hiss 142 
Ho—State V Scobee. 68 SW2d 245. 
221 Mo 217 

Pa.—Commonwealtli v Humitis, 74 
A.2d 741, 167 Fa.Super 184. certio- 
nrl denied Enmitis v Common¬ 
wealth of Pel. 71 S Ct. 862. 840 XT 
8 222. 95 LuEd. 666 
54 GJr p 1078 note 7. 

88. Iowa.—6tate v Bogardus, 176 
NW 827. 188 Iowa 1298 
64 C.J p 1078 note 8 

aSi E:y—'Fowler v Commonwealtli. 

241 SW 814. 195 Ey 80 
54 C J P 1078 note 9 

85. Tex.—'Moore v State. 226 SW 
416, 87 Tez.Cr 669 
54 C J p 1078 note 10 

Sa Ho—State V Scobee. 58 SW8d 
845, 881 Ho 217 
54 a J P 1978 note 11. 

Blse 

Ho—State T Scobee. supra. 

64 OJ p 1078 note U [ej 

87 m.—'People ▼ Susanec^ 76 KJD. 

2d 88. 898 HL 507 
64 CJr p 1078 note 12 
Vesthnony iflentlfyiny Jacket worn 
by man whom witness had shot and 
other testimony that bullet removed 
from, aoensed’s body had bean ilred 
by gun used by witness was suffident 
to identify man as aoeused^^eople 
V Susanec, supra. 


88. Ark.—Caradine v State. 76 S.W 
2d 671. 189 Ark. 771 
54 CJ p 1078 note 18 
ZdeatidoatloiL by automobile used 
KY—People v SpineUo. 102 NTS 
2d 808. 277 AppJMv 712 
Okl—Hardin v State, 86 P2d 882. 
66 OkLCr 260 

Possession, by aocfused of wmQon, 
IdentUled as similar to one used in 
commission of robbery is substantial 
evidence connecting him with the 
crime—People v Beingold* 197 P2d 
176, 87 CaLApp 2d 882 

88. Tez.—Maxwell v State, i &W 
2d 991, 109 Tex.O 588 
54 CJ p 1078 note 14 
Pootprints 

Testimony relating to accused’s 
footprints at scene of crime did not 
have a direct and obvious relevancy 
to crime diarged. where accused was 
at scene of crime by virtue of his 
employment there.—'People v Rich¬ 
ards. 168 P 2d 485, 74 CaLApp 2d 279 

90. NC—State V Murphy. 88 SE. 
2d 688, 225 NC 115 

91. Ga.—Chubbs v State. 51 S.B.2d 
851, 204 Oa. 762 

ni —People V. Sanders. 192 KJL 697. 

867 IlL 610 
64 C J p 1074 note 17 
Presumption of guilt arising from 
possession of stolen property see 
supra S 45 a 

Xa absence of evidence oarestiBg resu 
soaable doubt 

Exclusive possession shortly after 
commission of a robbery of stolen 
property, proceeds of crime. If un¬ 
explained may of itself raise infer¬ 
ence of guilt of person having such 
possession sufficient to authorize 
conviction In the absence of other 
evidence or facts which leavs In the 
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mind of Jury a reasonable doubt as 
to guilt of such person.-People v 
Laving. 21 N'E.2d 891. 871 lU 448 

98. Ill—People V Deluce, 86 HE. 
1080, 287 HI 64L 

Iowa—State v Harris, 191 HW 88. 
194 Iowa 1804 

93. CaL—^People v Leary. 172 P2d 
84. 28 Cal 2d 727—People v Alex¬ 
ander, 178 P 2d 818, 78 Cal App 2d 
964—People v Enriquesi; 102 P2d 
770, 89 CalAipp 8d 168 
54 C.J p 1074 note 16 

9d Gal—People v Enriouez, supra. 

95. Pa.—Commonwealth v Lehman. 

70 A.2d 404. 166 Pa.Super 181. 

64 CJ p 1074 note 19 

99. Cal—People ▼ Harris, 198 P2d 
60, 87 CaLApp 2d 818—People Y 
Kazarian, 189 P2d 89, 88 Cal App 
2d 471—People v OalUham. 186 P 
2d 342. 81 Cal App 2d 028—People 
V Mills. 187 P2d 698. 68 CalApp 
2d 608—People v Ghavea^ 106 P 
2d 922. 41 Cal App 2d 428 

Ey—Newton v Commonwealth, 106 
SW2d 1071, 268 Kt 798. 

64 CiJ p 1074 note 20 
ZdentUicatloa by victim sad posses- 
sioA of urooertar 

Tex.—Rogers v Stete, 94 S W 2d 
486, 180 Tex.Cr 847—Guthrie v 
State 91 SW2d 780, 180 Tex.Cr 
20—Holley v State, Cr. 86 SW2d 
1117—Reed V State, 89 S.W2d 
780, 117 Tex.Cr 617 
ZaabSUty to name persoa leaving 
psop er ty «■ 

The fact that aeoused. charged 
with robbery, could not Inform offi¬ 
cers concerning the pelrson who had 
left stolen property in his room 
could not be relied on to supply tes¬ 
timony necessary to sustain ths con- 
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Where a person is shown to be in possession of re¬ 
cently stolen property, slight corrobative e\idence 
of other inculpatory arcumstances tending to show 
guilt 16 suffiaent to support a conviction.^^ 


Proof of possessum In accordance with the cir¬ 
cumstances involved, evidence in particular cases 
has been held sufEcient^s or insuSc^ent®* to prove 
accused's possession of the stolen property. 


C TEIAL 


§ 48 Questions for Jury 

Although the court may decide whether there It any 
competent evidence and should withdraw the case from 
the Jury In the absence of sufficient proof, generally It 
is the province of the jury to pass on the weight and 
credibility of the evidence and to resolve such con^^icts 
as may arise, and on conflicting evidence, questions of 
fact are for the jursr's determination, it being for them 
to decide the guilt or innocence of the accused 

Under general rules, although the court may in 
a proper case decide whether there is any compe¬ 


tent evidence,! and in the absence of suff cient proof 
should direct a verdict of not guilty,2 exclude the 
charge from the consideration of the juo,® give a 
peremptory inst*‘uction,^ or dismiss the accused as 
a party defendant,® it is the province of the jury 
to pass on the ^*e'ght of the e\idence® and its credi¬ 
bility^ It IS for the jury to resolve such con¬ 
victs as xna> arise,® and on conflicting evidence 
questions of fact are for the jur/s determination,® 


vlction.—People v Bhiriques; 102 P 
2d 770, 89 CaI.App 2d 168 
Poeeendoa of oodef endaat 
Where oodefendants were found 
together at scene of robbery, posses¬ 
sion of one was possession of oth¬ 
er, and where, at time of arrest, one 
defendant threw notebook and cards 
taken from victim to ground, other 
defendant could be found guilty of 
robbery la the second degree on that 
evidence of their possession of note¬ 
book and cards.—People v Le Blanc* 
221 P 2d 286, 99 CeLApp 2d 62 
87 Cel —People v Alexander, 178 
P2d 818, 78 GaLApp2d 964—People 
V Bonner, 48 P2d 848, 6 CaLApp 
2 d 628 

98. Wash.—State v CHinkel, 68 P2d 
876, 188 Wash. 628 
64 C jr p 1074 note 21. 

99 Arix.—Dorsey r State, 218 P 
1011. 25 Arlz. 189 
64 aj p 1074 note 22 
1 . Cal—People v Bnrlgae% 102 P 
2d 770, 89 CaLApp 2d 168 
Province of court and Jury in crim¬ 
inal cases generally see Criminal 
I^aw 5i 1118-1188 

Jury’s determination of punishment 
see infra | 61. 

8 . Colo—Lieighton v People, 889 P 
1118, 87 Oolo 608 

Ky—Borgia v Commonwealth, 226 
S W.2d 298, 811 Ky 728 
aMdence held insufficient to take 
case to Jnxy 

NC—State v Bun, 29 6.B.2d 449, 
224 Ba 128 

Fa.^-Oommonwealth v Sharpe^ 10 A. 

8 d 120, 188 Fa.Snper 166 
8 . Ga.—Hcdlis v State, 68 SJBL8d 
878, 207 Ga. 681. 

C Ky —Hatfield v Commonwealth, 
198 SW2d 886, 861 60L 

8 . Wash.—State v Garrison, 209 P 
24 464, 84Wash.2d 654. 

•i CaL—People v Tan De Wouwer, 
206 KM 698, 91 CaLApp 2d 638— 


People V BnriQuea, 102 P2d 770, 
89 Cal App 2d 168—People v Lee. 
18 P 2d 943 126 Cal.App 709 
Idaho—State v Huff, 57 P2d 1080. 
66 Idaho 668 

Mlsa—^Ivey v State, 40 So 2d 609. 206 
Miss 784 

Mo—Ooxpns JtDls cited in State v 
Ronlmoue, 227 6 W2d 58 69 
NC—State v Ham, 29 S.H.2d 449* 
224 KC 128 
64 CU p 1074 note 26 
7 Arlz.—State v Stephens, 186 P 8d 
846, 66 Arlz. 219 

Ky —Hatfield v Commonwealth, 109 
S.W2d 821, 270 Ky 896 
Miss—Ivey v State, 40 Sold 609, 
206 Mies. 784 

Mo—Oorpna Juris Mted la State v 
Ronlmoue, 227 SW2d 68 59 
NY—^People v Kress, 81 NJD.2d 898, 
284 NY 462 

N C —State v Ham. 29 S B.2d 449, 224 
NC 128 

Pa.—Commonwealth v Bollsh, 10 A. 

8 d 786, 188 Pa.Sui>er 698 
Tex^—^Yarbrough v State, 172 SW 
2d 846, 146 Tex.Cr 217—Harring¬ 
ton V State, 117 &W2d 1091, 136 
Tex.Cr 248 

Wash.—State v James, 4 P2d 879, 
165 Wash. 120 
64 OJ p 1074 note 27 
8 . Ark.—Wright v State, 9 S.W8d 
838, 177 Ark. 1089 
64 CJ P 1074 note 28 
XsferuLoe tram facts proved 
In robbery prosecution. Jury were 
entitled to draw inference from facts 
legally proved, and on such deduc¬ 
tion from those facts as was war¬ 
ranted by, among other considerar 
tions, usual propensities or passions 
of people and course of nature.—Peo¬ 
ple y Hubler, 228 P2d 87, 102 CaL 
App 2d 689 

8 . Ark.—Trotter v State, 177 S.W 2d 
178, 206 Ark. 690—^Maxwell v 

State. 64 8 W 2d 79 188 Ark. Ill 
CaL—People v Rosen, 78 P2d 727, 
11 CaL2d 147, 116 AJLR. 991— 
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People V Beltowskl, 16S P2d 5*, 
71 CaLApp 2d 18—People v Deren- 
zo 115 P 2d 858, 46 Cal.App 2d 411 
—People V L’Hommedleu. Ill P 2d 
921, 44 CaLApp 2d 27—^People v 
Anderson, 100 F 2d 848, 87 CalA.pp 
2 d 615 

Colo —^Funk V People, 7 P 2d 828, 90 
Colo 167 

Ky—^Hatfield v Commonwealth, 109 
SW2d 821, 270 Ky 895 
Ohio—State V Victory, App., 61 N 
B.2d 290 

Tex.—Aughton v State, 196 SW2d 
642, 149 Tex.Cr 504—Brooks v 
State, 161 SW2d 1069, 144 T6X.Cr 
206. 

64 CmT P 1074 note 29 

Nature of crime oonunitted 
In robbery trial, queation whether 
crime committed was extortion by 
threats, larceny from person, or rob¬ 
bery was for Jury—People v Wil¬ 
liams, 178 NH. 822, 842 HL 197 

Bvideaoe lull snfflotsnt to take oas» 
to jury 

Ala.—Curtis v State, 146 So 480, 226 
Ala. 29—Payne v State, 81 So 2d 
96. 88 AlaApp 66, affirmed 81 So 2d 
99, 249 Ala. 817—Carrlqgton v 
State, 28 So 2d 814, 82 AlaJLpp 696 
—Hart V State, 190 So 96. 28 Ala. 
App 646, certiorari denied 190 So 
98. 288 Ala. 199—Hollander v 

State, 178 So 891, 27 AlaJLpp 454 
—Williams V State. 168 So 463, 
26 AUlApp 666 —Glover v State, 
148 So 160, 25 AUlApp 433 cer¬ 
tiorari denied 148 So 161, 226 Ala. 
578 

Arlz—Whitson v State, 181 P 2d 822, 
65 Arlz. 895 

CaL—People v Torres. 85 P2d 1078, 
140 CaLApp 722—People v Barr, 
26 P 2d 508 134 CalJ^p 883—Peo¬ 
ple V Pacheco, 25 P.2d 482, 184 CaL 
App 471 

DC—Neufield v U S . 118 P 8d 876, 
73 App DC 174, certiorari denied 
Ruben v U S 62 SCt. 680, 316 U 
6 798, 86 LJBSd. 1199. 
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it beuig for them to decide as to the g^t or iimo- 
cence of accusedLi® 

Idenhficatxon of property. On conflicting evi¬ 
dence, tile sufficiency of the identification of the 
property taken or alleged to have been taken is for 
the jury 


Elements of offense On conflicting evidence, it 
IS for the jury to determme whether there was 
a takingi* by forced* or intimidation,!^ with intent 
to steal,and without the consent of the victim i® 
In order that the question of criminal intent may 
be a jury question, there must be some evidence 
of such mtent,i7 when there is no such evidence, 


nL—People V Ladas, 29 NJSi 2d S95, 
874 HI 419—People v KovaJc, 176 
NB. 551. 848 HL 855 
Ind.—Pettit V State, 188 NB 784, 
207 Ind. 478 

Iowa.—State ▼ Leftwlch, 250 NW 
489, 215 Iowa 1226 

Ey—Strode v Commonwealth, 192 
SW2d 968, 801 Ey 676—Blake- 
more ▼ Commonwealth, 148 S.W 2d 
1065, 284 Ey 112 

Miss—Newsome t State, 85 So 2d 
441, 208 Mlaa 449—Ooodwin v 
State, 187 So 765, 188 Miss 681 
Mo—State ▼ Corbin, 186 SW2d 469 
—State V Hansom, 100 S W 2d 294, 
840 Mo 166—State v Shnls, 44 S 
W2d 94 829 Mo 245 
NJ—State V Podale 188 A. 198. 14 
NJMise. 149 

Ohio—State v Jones App, B9 NJBL 
2d 159 

Pa.—Commonwealth v Johnson, 84 A. 

2d 170, 158 Pa-Super 487 
Tex.—^Livingston v State, 214 S W 2d 
119, 162 TexjCr 302—Sutherland 

V State, 81 SW2d 1011, 128 Toil 
C r 884—^Bums v State, 78 SW2d 
956, 127 Tex.Cr 699—Sullivan v 
State, 68 SW2d 704, 124 Tez.Gr 
486—Mimms v State, 61 S.W2d 
601, 121 Tez.Cr 566 

Wis.—State V Brozyna, 286 NW. 641, 
232 Wis. 168 
54 CJ P 1074 note 29 M 

ia Ala—Key v State, 197 So 860, 
29 AlaApp 486, reversed on other 
grounds 197 So 368, 240 Ala. 1. and 
197 So 864, 240 Ala. 19 
CaL—People v Enriques, 102 P 2d 
770, 89 Cal App 2d 168 
D C -McKenzie v IT S., 126 F 2d 688, 
76 USAppBC 270 
Fla.—^Blanco v State, 7 So 2d 888, 160 
Fla. 98 

ni —People V Plzzo 199 N BL 269, 862 
ni 194. 

Mo—State v Massey, 219 SW2d 
826, 368 Mo 1108—State v Donnell, 
184 SW 2d 1008, 363 Mo 878—State 

V Harris. 87 SW2d 1026, 887 Mo 
1062—State v Stanton, 68 SW2d 
811—State V Smith, 68 S W2d 696 

NJ —State V Lutz. 62 A2d 778, 186 
NJLaw 608 

Ha—State V Sipes, 65 SB.2d 127, 
288 Na 688—State v Sawyer, 29 
SB.2d 84, 224 NC 61—State v 
Rodgers, 6 SSL2d 881, 216 Na 672 
—State V VTharton, 191 SB. 818. 
211 NC 742-i-^tate v Hlddle, 172 
SJBL 400, 206 NC 691 
•OkL—Armstrong r State, 68 P2d 


114, 61 OkLCr 852—Grable v State, 
65 P 2d 418, 61 OkLCr 82 
Or —State v Ooodloa 24 P 2d 28, 144 
Or 198 

Pa.—Commonwealth t Townsend, 74 
A2d 746, 167 Fa.euper 71—Com¬ 
monwealth T Lehman, 70 A.2d 404, 
166 PaSuper 18L 

Tex.—Gibson v State, 206 aW 8d 772, 
161 Tez.Cr 106—^Turner v Stata 
198 SW2d 890, 150 Tex.Cr 90— 
Isom ▼ State. 182 SW2d 121. 187 
Tex.Cr 480—Woods v Stata 100 S 
W2d 108. 181 Tex.Cr 640 
64 CJ p 1074 note 80 
Bvldenoe of guilt held sofident to 
take ease to Jury 

Ey—Allen v Commonwealth, 64 S 
W 2d 44, 245 Ey 666 
Miss —Cunningham v Stata 200 So 
248 

Mo—State ▼ Shepherd, 194 SW2d 
908—State ▼ Farmer, 111 SW2d 
76—State v Kelly. 107 S W2d 19— 
State V Herring, 92 SW2d 182 
NC—State v Lunsford. 49 SJBL2d 
410, 229 NC 229—State v Hender^ 
son, 182 SB. 721, 206 NC 656 
Pa—Commonwealth t 0*Toola 49 A. 

2d 267, 159 Pa.Saper 592 
Tex.—Livingston v Stata 214 S.W 2d 
119, 162 Tex.Cr 802—Sandoval v 
Stata 161 SW2d 207, 142 Tez.Cr 
67—Flores v Stata 120 GW 2d 
1065 185 Tez.Cr 496 
64 C J p 1074 note 80 [a] 

IL Masa—Commonwealth v Tolli¬ 
ver 119 Mass 812 

Tex.—Henderson v Stata 260 SW 
868, 97 Tex.Cr 247 
64 aj p 1076 note 3L 

IS. Ala—Cowart v Stata 116 So 
146, 22 AUlApp 800 
64 CJ p 1075 note 83 
Blements of offense enumerated 
discussed see supra 65 2-28 

18. Mo—State v Tharp, 64 SW2d 
249, 884 Mo 46 

Utah.—State v Robbina 127 P2d 
1042, 102 Utah 119 
54 C J p 1076 note 8A 

Id, Cal—People v Unipeg, 6 P2d 
647, 118 CaLApp 486—People v 
Jenkins, 4 P2d 799, 118 CaLApp 
115 

Tex.—Gray v Stata 82 SW2d 958. 
128 Tex.Cr 687 

Utah.—State v Rohbina 127 P8d 
1042 102 Utah 116 

Va—Falden v Commonwealth, 189 
SwB. 829, 167 7a 649 
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Wash.—State v Caato, 207 P 962, 
120 Wash. 657 
64 CJ p 1075 note 86 
Bvideaoe held suffloieat to zequixe 
submission to Jury 

Tex.—Btzler v State, 158 S W 2d 496, 
148 Tex.Cr 827—^Palmer v Sta^ 
160 S W 849, 71 Tez.Cr 886 

16. Cal—People v Rogan, 86 P2d 
681, 1 CaL2d 615, 96 AJUR. 660— 
People V Moulton, 162 P2d 817, 
71 CaLApp 2d 196 
64 CJ p 1076 note 36 
'The intent with which the prop¬ 
erty is taken is a question of faet 
for the Jury-—People v Best, 8 N 
TS2d 842, 844, 258 AppJMv 491 
Feloiiiont taUBg 

It was for the Jury to say whether 
taking was felonious —Hem v Stata 
186 So 888, 24 AlaApp 408, certio¬ 
rari denied 186 Sa 840, 228 Ala 897 
Attmnpt to eoneot debt 
Whether evidence in trial for rob¬ 
bery whUe armed with gun showed 
robbery or honest attempt by accused 
to collect debt from victim was fact 
question for Jury—People v Brland- 
soa 196 NJO. 670, 860 UL 21A 
Xatent to zeotmr money lost at gam. 
bling 

Whether accused who forcibly took 
money in sight at poker game in 
which accused was engaged, took his 
own property only, or some of that 
of other players as well, was ques¬ 
tion for Jury—Turner v State, 171 
So 21,177 Miss 272 
Bvideaoe held suAolent to take ease 
to Jury 

Ala—Root T State, 26 So 2d 182, 247 
Ala 614 

64 CJ p 1076 note 86 [b] 

16 . Mo—State v Tharp. 64 SW2d 
849, 884 Mo 46 

Utah.—State v Robbina 127 P8d 
1042, 102 Utah 119 

Va—Falden v Commonwealth, 189 S. 

B. 329, 167 Va 649 
64 CJ p 1676 note 87 
Bviienoe held suffloient to go to Jury 
Ala—Gable v State, 16 So 2d 694, 81 
AlaApp 280, certiorari denied 16 
So 2d 660, 245 Ala 68 certiorari 
denied 64 SCt 948. 822 US 726, 88 
L.Bd. 1662 

Ey—Boyd v Commonwealth, 288 & 
W 188. 194 Ky, 78 
54 CJ p 1676 note 87 [a] 

17 Va—Jones v Commonwealth, 1 
SJBL2d 800. 172 Va 616 
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and the arcumstances fairly negative such intent, 
the question is one of law for the courts* 

Dangerous or deadly weapon, degree of offense 
Where the facts are undisputed, the dangerous or 
deadly character of a weapon with which accused 
was armed is a question for the court,^^ but where 
the evidence is doubtful, the question is for the 
jury 20 Whether or not accused used a gun is for 
the jury on conflicting evidence.21 Where under 
statute the degree of robbery depends on the dan¬ 
gerous or deadly character of a weapon used by ac¬ 


cused, the jury should determine the degree in the 
sense of deciding whether or not the weapon was 
dangerous or deadly 2* 

Connection of accused with offense Identifica¬ 
tion being a question of fact, it is for the jury, on 
conflicting evidence, to determine whether accused 
was connected with, or participated m, the rob- 
bery,28 as against hw claim of ahbi,2* as where the 
question is whether accused acted m concert with 
another m committing the crime, 26 or did acts ren- 


18i Va.—Jones v. Commonwealth, 
supra- 

19 HI—People ▼ Dwyer, 166 
816, 824 DL 868 

flOk HL—^People v Dwyer, supra. 
Okl^mlth V State, 99 P2d 627, 69 
OkLCr 17 

64 C J p 1076 note 40 
Bvidenoe h61d snllteient fOr Jury 
Mo—State v Farmers, 180 SW2d 
672 

Coy pistol 

(1) In prosecution for robbery in 
the first deyree whether toy pistol, 
which resembled in size, shape, and 
yeneral appearance a real pistol, was 
a dangerous weapon was a fact uues- 
tlon to be decided by the jury —Peo¬ 
ple V Coleman. 127 P 2d 809, 58 CaL 
APPSd 18 

( 2 ) In prosecution for robbery 
with a deadly weapon, whether ac¬ 
cused’s testimony that he exhibited a 
mere paper-cap pistol and not a real 
pistol was true was question for Jury 
—Augustine y State, 29 So 2d 921, 
201 Miss 781 

gl. Ark.—Trotter v State, 177 S.W 
2d 178, 306 Ark. 690 
m.—People V Niemoth, 98 NJB12d 
788, 409 ni. Ill—People v Punk, 
166 NJSL 888, 826 IlL 57 
98. Cal—^People v Raleigh, 16 P2d 
762, 128 CaLApp 106—People v 
Seaman, 281 P 660, 101 CaLApp 
802 

64 C J p 1076 note 44. 

98. US—IppoUto V U S.. aCA. 
Ohio 108 F 2d 668 

Ala.—Herren v State. 166 So 724, 
27 AUlApp 86, certiorari denied 166 
So 725 282 Ala. 60—Hern v State, 
186 So 888, 24 AJaApp 408, cer¬ 
tiorari denied 186 So 840, 228 Ala. 
397—Walters v State. 186 So 600, 
24 Ala-App 870 

Oal—People v Knowles, 217 P2d 1. 
86 CaL2d 176, certiorari denied 
Knowles v People of State of Cali¬ 
fornia, 71 S Ct 117, 840 U S 879, 96 
D.Dd. 689—People v Harris, 198 P 
2d 60, 87 CaLApp 2d 818—People v 
Richards, 168 P 2d 486, 74 CaLApp 
3 d 279 —People v Beltowski, 162 
P 2d 69, 71 CalApp 2d 18—People v 
Stein, 122 P2d 982, 50 CaLApp 2d 
289—People v Addlngtoi^ 111 P2d 


866, 48 CalApp2d 691—People y 
Best 110 P2d 504, 48 Cal App 2d 
100, certiorari denied Best v Peo¬ 
ple of State of California, 62 SCt 
104, 814 US 609. 86 Ii.Sd. 490— 
People y Meyers, 88 P2d 212 81 
CalApp 2d 516, certiorari denied 
Meyers y People of State of Cali¬ 
fornia, 60 set 118 808 US 664, 84 
DBd. 466—^People v Johnston, 299 
P 805, 114 CaLApp 241—People v 
Rogers 295 P 621, 111 CaLApp. 
872. rehearing denied 296 P 84. Ill 
CaLApp 872—^People v Anderson, 
288 P 1095, 106 CaLApp 825 

DC—^Thompson y U S., CJL, 188 F 
2d 652 

Fla—Chastain v State 189 So 49. 
136 Fla 888 

Ga—Daniels v State, 199 SM 672, 
58 QaApp 599—Kirby y Stats, 158 
S.S!. 488 48 GaApp 102 

HL—People y Del Prete, 69 NJBLtd 
612, 896 IlL 110—People y Manfuo- 
cl, 194 NJB. 248, 869 UL 69-^eople 
y Wheat 1T6 NBL 728. 844 BL 480 

Kan.—State y Wright 28 P2d 476, 

188 Kan. 81, r^eard 89 P2d 1099, 

189 Kan. 14. 

Ky—Jennings y Commonwealth, 54 
SW2d 668, 346 Ky 198 

Mlsa—^Brooks y State, 62 So 2d 616 
—Pickett y State, 144 So 562, 164 
Mlsa 142. 

Mo —State y Madole, 148 S W 2d 798, 
847 Mo 676—State y Rlckart, 81 
SW2d 809—State y Blackmore, 88 
SW2d 82. 827 Mo 708 

NJ—State y Cioffe, 26 A2d 57, 128 
N J Liaw 842. affirmed 82 A2d 79, 
186 HJ Law 160 

NT—People y Meers, 8 NTS 2d 
708, 266 AppDly 941—Pe<H>le y. 
Russo, 296 NTS 457, 251 AppJMy 
176 

NC—State y Murph, 198 SJBL 709, 
212 NO. 494—State v St e a dman , 
158 SB. 478, 200 NG 768 

Pa.—Commonwealth y Kumltls, 74 
A2d 741, 167 Pa-Super 184, certio¬ 
rari denied Kumitis y Common¬ 
wealth of Pennsylyanla, 71 SCt 
863, 840 US 922. 96 L.Bd. 666— 
Commonwealth y Tracey, 196 A 
649, 180 Pa.Super 16—Common¬ 
wealth y Reid, 187 A 268, 123 Pa. 
Super 469 

Tex.—^Baker y State, 62 &W 2d 182, 
124 TexXlr 800 
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Va.—Roller v Commonwealth, 172 S 
SL 242 161 Va. 1104. 

64 CJ p 1076 note 46 
Bvidenoe held snfilnieni to take ease 
to Jury 

CaL—People y SYiday, 68 P2d 808, 
18 CaLApp 2d 197 

Ga.—Chuhba y State, 61 SEL2d 861, 
204 Ga. 762 

Ill—People y Leylng, 21 NB.2d 891, 
871 111 448—People y Dory, 6 N.B. 
2d 318, 864 HL 641 

Ky—Macom y Commonwealth, 194 
S WAd 169, 802 Ky 186—Stanley y 
Commonwealth, 177 S W 2d 889, 296 
Ky 407—Hartfield y Common¬ 
wealth, 109 SW2d 821, 270 Ky 
896 

Mich.-People y Sulliyan, 287 NW 
667, 290 MidbL 414. 

Miss.—Bnrant y. StatA 167 So. 846, 
172 Miss. 210 

Mo—State y Shepherd. 194 S.W2d 
908—State y WlUhlte. 169 SW2d 
768—State y Ransom, 100 S.W2d 
294 840 Mo 166—State y Craft, 
SW2d 626, 888 Mo 881—State y 
Albritton, 40 SW2d 676. 828 Mo. 
849 

N.J—State y Jadach, 7 A2d 285, 122 
N JLaw 679—State y Waterhouse, 
160 A 91, 109 NJJjBuw 15—State v 
Mantis, 151 A. 276, 8 N JAHsc 669, 
affirmed 155 A 17, 108 N JJAw 204 
NC—State v Ham, 29 SH.2d 449, 
824 Na 128 

Utah.—State y Alkers, 51 P2d 1052, 
87 Utah 607 

54 <LJ P 1076 note 46 [d] 

94, CaL—Peoifie y Brennan, 168 P 
2d 484, 71 CaLApp 2d 708—People 
y Mead. 117 P2d 424, 47 CaLApp 3d 
9L 

DL—People v Harris, 62 N.E 2d 898. 
891 HL 858—People y Le Mar, 192 
N R 708, 858 HL 68—People y ReU- 
ly, 180 NJBL 805 848 HL 158 
Miss.-Moore y State. 2 So 2d 882 
N.T—People y Schaplro, 7 NTSAd 
607, 255 APP Dly 880 
54 OJ P 1076 note 46 
BvUenoe held to make Jszy questloa. 
aijl. —M use y State, 196 So 148, 89 
AlaApp 271, certiorari denied 196 
So 151, 289 Ala. 657 
UL—‘People y Kataovlti^ 1 NB.2d 
497. 868 XU 187 

88. CaL—People y Palmer, 178 P.2d 
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dertDg him g^ty as an accessary^^ or pnnapaL*^ 

§ 49. Instructions 

a. In general 

b Nature and elements of offense 

c. Grade, degree or classification of 

cnme 

d. Connection of accused with cnme 
& In General 

In prosecutions for robbery general rules have been 
applied with respect to the Instructions which should 
correctly, accurately, and completely state the law ap¬ 
plicable to the Issues and evidence. 


General rules have been applied to instructions 
in a trial for robbery I^us, the mstructions 
should correctly state the law,^^ and should be ac¬ 
curate,complete,^^ and applicaUe to the issues 
and evidence** The court should not give con¬ 
fusing instructions** or argumentative ones,*^ and 
should not mdicate that in the opinion of the court 
accused was guilty of the cnme charged.** So 
the court should not leave wholly unexplained or 
denvable only from inference die defimtive at- 
tnbutes of an accomplice** and the application of 
the doctrme of reasonable doubt*^ Requested m- 
structions consistmg of correct statements of law 
pertment and material to accused’s theory of the 


680. 76 CaLApp2d 679—People ▼ 
Westmire. 162 P 2d 988 71 
2d 482—Pe<q 7 le ▼ Anderson. 100 F 
2d 848, 87 CalJLpp 2d 615 
Mo—State v S^owertz, 297 SW 858. 
817 Mo 426 

Tex.—Alsobroolc v State, 116 SW2d 
668. 184 Tex.Cr 822 
24 OJ p 1076 note 47 

Sdi Colo—^MulligaiL V People. 189 P 
6, 68 cola 17 

Fla.—Whiting v State. 122 So 2. 97 
Fla. 698 

14 C.J P 1076 note 41. 

Before the faot 

Ind—Worlcman ▼ State 21 N'JL2d 
712, 216 Ind. 68. rehearing denied 
28 KB 2d 419, 216 Ind. 68 
Miss—Watson y State. 146 Sa 122, 
166 Miss. 194 

Mo—State y Short. 87 SW2d 1081, 
887 Mo 1061 
54C.J p 1076 note 48 [a] 

a7 Mich.—People y McKeighan, 
171 KW 500. 206 Mioh. 367 
24 OJ p 1076 note 49 

S8. Iowa.—State y Bailey. 6 NW 
689. 54 Iowa 414 
24 C.J p 1076 note 52 
BurtruotioiiB or xeguested Inatrnottoiis 
liald proper 

Ariz.—Bauer y States 48 P 2d 208, 45 
Arl& 858 

DC.—Beck Y U S. 140 F8d 169. 78 
USAppDCL 10 

Tex.—^[enderson v State, 192 S W 2d 
446. 149 TexCr 167—^Baker y 
Stata 62 SW2d 182, 124 Tex.Cr 
800 

24 CLT p 1076 note 68 
Zastnutfons er requested Instmo. 

tioas held improper 
Tex.—Diaz y Stata 182 SW2d 805, 
147 Tex.Gr 660 
24 CLJ p 1077 note 54. 

BbWteiy of ettlier of two prtsiUji 
Zhstmctton to oonvlct aooQsed, 
^charged with robbing two persons st 
ssme time and plaoa If he ixAbed 
el&iff, was held not erroneous, in 
sisw of unity of olEOnsa—State y 
CItlua 26 &W4d 78. tSl MO 606. 


Fixing or i 


L of pnniOlL- 


Ga.—Singleton y State. 26 SJBL2d 786. 
196 Ga. 186 

Ky—Riley y Commonwealth. 129 S 
W2d 681. 278 Ky 782 
Burden of proving innooenoe 
Ga.—^Moyers y Stata 198 SJU 288. 58 
Ga.App 237 

Taking in course of lawful arrest 
Ky—Allen v Commonwealth. 54 S 
W2d 44, 245 Ky 660 
BSotlYe 

Mo—State y Cooley. 221 S W2d 480 
88. Mass—Commonwealth y Kick- 
ologinea 76 N.B2d 649, 822 Mass. 
274 


30. Ark.—Trotter y Stata 177 S W 
2d 178, 206 Ark. 690 


31- Ark.—Trotter y Btata supra. 
Ill.—People V Bema 51 NJaL2d 678, 
884 Ill. 83A 

Ihstmotioa held not objeotionnble as 
misleading, prejudicial and inade- 
guate 

Fa.—Commonwealth y Kumitia 74 
A.2d 741, 167 Fa.Super 184 certio¬ 
rari denied Kumitis y Common¬ 
wealth of Pennsylvania, 71 SCt. 
353. 840 ns 922. 95 LJffid. 666 
54 C J p 1076 note 53 [o]. Id] 

83, CaL—People y Quinn, 176 P2d 
404, 77 Cal App 3d 784 
Ky—ChadweU v Commonwealth, 204 
SW2d 577. 805 Ky 422—Oapoian 
V Commonwealth, 196 SW2d 744, 
802 Ky 867—Rowe y Common¬ 
wealth, 141 SW2d 284, 293 Ky 867 
—Klam Y Commonwealth, 116 S 
W2d 981, 278 Ky 414—Lewis v 
Commonwealth, 109 SW2d 25. 270 
Ky 73—Catron y Commonwealth, 
66 S.W2d 17, 251 Ky, 786 
Ho—State y Craft. 92 SW2d 626, 
388 Mo 881—State y Whlta 84 S 
W2d 79. 826 Mo 1000 
Tex.—Rosa y State. 79 SwW2d 328. 
128 Tex.Cr 168—Bums v State, 78 
&W2d966. 127 Tex.Cr 599—Prath¬ 
er V State, 76 SW2d 188, 127 Tex. 
Cr 818—Baker y State, 62 SW2d 
181, 114 Tex.Cr 100 
54 a J p 1076 note 18 Ig]. 
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cnroumsfeaiioes ooourrlng after rob. 
becy 

In prosecution for acting as ac¬ 
cessary before the fkct to robbery, 
instruction that Jury should consider 
circumstances oceairing after rob¬ 
bery was held not error where only 
evidence of matters occurring after 
robbery was explanatory of accused's 
conduct prior to robbery—KeUy y 
State, 86 SW2d L 191 Ark. 292 
IhdlotiiieBt held not to JnstUlr im. 
struotioii 

Indictment charging robbery of 
money and "9484 in checks of value 
of 9484" Justified no Instruction on 
guilt on taking of cheeks.—Brumbe- 
low Y State, 54 SW2d 628, 122 Tsx. 
Cr 198 

Xttstmotioa held proper 
Mo—State v Soobee, 58 SWld 245, 
881 Mo 217 

Tex.—Cain v State. 124 SWM 991, 
186 Tex.Cr 276 

88. Cal—People y Long, 169 P2d 
661. 65 Cal App 2d 241 
Ga.—Nelson y State, 46 SJD.2d 488, 
208 Ga. 880 

54 C J p 1077 note 64 [b] 

Btsteuctton held aot amUgncns and 
ooafnslng 

Tex.—GarcU v State, Or.. 227 SW 
2d 81L 

84b Mb—State v Smith, 212 aWJM 
787, 858 Mo L 

85. mstruotloa helA proper 
CaL—People v Kllnkenberg. 204 F 
2d 47 90 C>U.App2d 608. hearing 
denied 204 IP 2d 618. 90 CaLApp 
2d 608 

36. Cal—People y Kane. 166 P2d 
285. 27 CaL2d 692 

87. Cel—People y Kane, supra. 
Duty to aognit 

Issue being raised by testimony, 
court should have instructed Jury to 
acQult accused of robbery by assault; 
if they had a reasonable doubt that 
he committed assault on injured per¬ 
son.—Harris Y State, 89 KWAd 881, 
118 Tex.Cr 597. 
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case and diowing its application to the evidence in¬ 
troduced should be given,3 8 even though not gram¬ 
matically perfect ,38 defendant is entitled to have 
the jury advised directly and clearly as to the law 
applicable to his defense to the charge of robbery 
A request to charge should be refused, even though 
correct in the abstract, if there is no evidence on 
which to base it^^ 

b. Nature and Elements of Offense 

(1) In, general 

(2) Taking 

(3) Property taken 

(4) From person or presence 

(5) Force or mtimidation 

(6) Consent 

(7) Intent 

(1) In General 

In a proaecutlon tor robbery the court should define 
the offense and Instruct the Jury cleariy as to every es- 
eentlal element thereof 

Followmg the general rule, in a prosecution for 
robbery the court should define the offense, and m- 
struct the jury clearly as to every essential ele¬ 
ment thereof,^3 ^n^j^ where the court fully in¬ 
structs the jury as to the definition of robbery as 
set forth m the penal code, accused cannot com- 
plam that neither he nor iiie jury was fully m- 
formed of the nature and elements of the c^rge 
against him.^3 

(2) Takmg 

The Instructions must require a finding that the ac¬ 


cused took the property, but It has been held unnecessary 
to charge as to the necessity of oarrylna away the prop¬ 
erty taken 

The instructions must reqture a finding that ac¬ 
cused took the money or property but it has been 
held unnecessary to charge the jury as to the neces¬ 
sity of a carrymg away of the property taken 
Where the evidence does not raise the issue that 
the taking was merely temporary, a requested in¬ 
struction relative to a temporary takmg is prop¬ 
erly refused.^8 An instruction to find an accused 
present at the robbery guilty if he made an as¬ 
sault and "took” the property is correct; even 
though the physical “taking** thereof was by his 
codefendant acting in concert^^ 

(3) Property Taken 

It !• sufficient to charge that the property taken 
must have some value, and where the point Is In le- 
sue the court should instruct the Jury as to the neces¬ 
sity that the property belong to someone other than the 
accused 

It IS sufficient to charge the jury that the prop¬ 
erty must have some value,^3 and an mstruction 
chargmg that if the property has value the actual 
value is immaterial has been held proper ^3 Under 
statute defimng robbery as felomous takmg of 
“money, goods or other valuable thing,” where 
the indictment and evidence show a taking of “mon¬ 
ey,** the charge need not pomt out that a “thing” 
taken must be “valuable.**®® 

Ownership, possession, or control. Where the 
pomt is in issue, the court should instruct the jury 
as to the necessity that the property taken be¬ 
long to someone other than accused.®^ If a claim 


sa. CaL—People v Kane. Pfid 
286. 27 CaL2d 693 

Colo —Punk T People, 7 |P 2d 828, 90 
Colo 167 

Ky—Qadd v Commonwealth. 217 S. 
W.2d 808. 809 Ky 242-^cIntoah 
V Commonwealth. 165 SW2d 26. 
291 Ky 476—Jaekaon y. Common¬ 
wealth. 97 SW8d 21, 265 Ky 458 
—Allen y Commonwealth, 54 SW 
2d 44, 245 Ky 660 

Tex.—Alaniz y Stat^ 177 SW2d 
965 147 Tex.Cr 1—GaUoway y 

State. 71 SW2d 871, 126 Tez.Cr 
294. 

89 Cal—People y Kdne, 166 P2d 
285. 27 CaL2d 698 

40. CaL—People y Kane, anpnu 

41. CaL—People y Green, 87 P2d 
821, 18 CaL8d 87 

Tex.—Swindel y State, 70 SW2d 
150, 126 Tex.Cr 86—Baker y State. 
62 &W2d 182, 124 Tex.Cr 800. 

54 CLJ p 1076 note 58 Id 

40. HI—People y Berne, 61 NK2d 
678. 884 HL 884—People v Terrao- 
oo. 179 KB. 114, 846 HL 428 
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Ky —Chadwell y Commonwealth. 

204 SW2d 677, 805 Ky 422 
Tex.—Diaz v State. 182 SW2d 805, 
147 Tex.Cr 660 
54 aj p 1077 notes 67-48 
DurtraoilOBS held proper 
Ark.—Caradine y State, 75 &W2d 
671, 189 Ark. 771. 

Fla.—Drlyer y State. 46 So 2d 718 
43. CaJ —People y Perhab, 206 P 2d 
1138, 92 CaLApp 2d 480 
4A Mo—State y Farmer, 180 SW 
2d 672 

46. Mo—State y Friedman, 280 S. 

W 1028, 818 Mo 88 
64 CLJ p 1077 note 61. 

48. Tex.—Busby v State, 157 S.W 
2d 894. 148 T6X.Cr 72 

47 Mo—State y STiedman. 280 S. 
W 1028. 818 Mo 88 

4& Mo—State y Dickens, 285 SW 
446 

Xastaraotiim hdlA proper 
Miss.—^Passons v State. 45 So 2d 
181, 208 Miss. 645 
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I Tex.—HoweU y State, Cr., 224 S.W 
I 2d 228 

Xhstmottoaa held not erroneoiia for 
faUinff to describe propert y 
Mo—StaU V Trout, 116 SW.2d 108 
49. HL—Peopla y Susanec; 7& KJL 
2d 38. 898 HL 507. 

SCastmotloB. held sot imp ro p er 
Tex.—Bybee y State, 64 S.W2d 142, 
122 Tex.Cr 202. 

6a Ill—People y Pepke^ 156 KB. 

275, 825 m. 410 
54 OJ p 1978 note 65 

61. Wash.—State y Steele, 278 P 
742 150 Wash. 466 
54 CJ p 1078 note 67 
Instructions relatins to money lost 
at gambling see infra subdivision 
b (7) of this section. 

POBsessloBL and onstody 
Allegationa of Indictment and evi¬ 
dence in trial for bank robbery were 
held to Justify instruction referring 
to assistant bank cashier's posses¬ 
sion and custody of hank’s money. 
sUesed to hove been taken In his 
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of nght by accused is not in issue, an instruction 
explaining that the property must have been taken 
from the immediate possession or control of the 
Yictim IS suffiaent as to ownership 

(4J From Person or Presence 

The court should charge as to the necessity of a 
talcing from the person, presence, or Immediate posses¬ 
sion of the victim 

The court should diarge the jury as to the neces¬ 
sity of a taking from l^e person, presence, or im¬ 
mediate possession of the yictim.^^ 

(5) Force or Intimidation 

The Jury should be Instructed as to the necessity of 
a taking by means of force or Intimidation 

The jury should be instructed as to the neces¬ 
sity of a taking by means of force or intinudation,^^ 
and an instruction requiring a findmg that the prop¬ 
er^ was so taken is proper 55 Smce either force 
or mtimidation is suffiaent to support a charge of 
robbery, it is proper to charge the jury to such 
effect 56 When instructing on the issue of one 
phase of the element of force or intimidation, the 
court need not mclude in such instruction matter 
as to the other phase of the element57 Since the 
degree of force used is immaterial, it is proper so to 


instruct the jury 55 

(6) Consent 

A charge on content mutt correctly state the law, 
but Inttruetions at to the neeetslty of a taking by at- 
tault, force, and Intimidation, or against the will of the 
victim, are ordinarily sufllolent to advise the Jury that 
the taking must be without the victim’s consent. 

A request for a charge on consent is properly 
refused where so framed as to be an incorrect state¬ 
ment of the law 59 Ordinanly the jury is suflBcient- 
ly advised that the takmg must be without the vic¬ 
tim’s consent by mstructions as to the necessity of 
a taking by assault,®® force,®! and mtimidation,®* 
or "against the will** of the victim.®® 

(7) Intent 

Ordinarily the court should charge the Jury In some 
form that the taking must have been with Intent to steal, 
and If the testimony leaves uncertain the intent with 
which the accused tcok the property, the Jury should be 
Instructed to give him the benefit of the doubt. 

Ordinanly the court should charge the jury m 
some form that the taking must have been with 
mtent to steal,®® although where the defense was 
an alibi and the evidence developed no issue or 
contention that the taking was under a bona fide 
claim of nght or was without any mtent to steal. 


pTasenos.—Stats v Davis, Mo, 88 S 
W2d 805 

sa. Mo—Stats V AfErontl, 888 SW 
106. 892 Mo 68 
54 aj p 1078 nots 68 
58. Cal—Psopls V Stevens, 78 P 
62, 141 Cat 488 
54<aj p 1078 note 70 
ZastnicttoiL liSld proper 
Dt—People V Sussaeo, 76 MMSd 
18. 898 nt 507 

54i Mo—State v Parmer, 180 S.W 
2d 572 

54 C J p 1078 note 72 
Parttenlas iastmctloBS or reauested 
lastmotloiu as to method of taWng 
hSld proper 

Tex.—Mlmms v State. 51 S.W 2d 601, 
121 Tex.Cr 656 
54 aJ p 1078 note 79 
Partlcnlar tastmotloiui or reauested 
Isstmotioiis as to method of tak- 
iaa held Improper 

Miass—Commonwealth v Novlcki. 87 
NR2d 1, 824 Mass. 461. 

54 OJ p 1079 note 80 
55. Cat—People ▼ Stepp, 186 P2d 
417, 82 CatApp 2d 49 
55. Cal—People ▼ penrare, 159 P 
681, 81 CatApp 1. 

54 C.J p 1078 note 74. 

67. Tesu—Palmer v State, 160 aW 
849, 71 Tex.Cr 885. 

54 (U p 1078 note 75 

58li Wash.—State t IFSraonay 87 P.i 


849, 44 Wabh. 299, 7 li.R.A.,KS, 
586 

54 C J* p 1078 note 77 
69 Ohio—Sydell v State, 17 Ohio 
App 418 

54 C.J p 1079 note 86 
50 Tex.—^Borlcfaalter v State, 247 S 
W 589, 98 Tex.Cr 504 

61. Qa.—'Watkins ▼ State, 186 S.D. 
815 86 GeuApp 297 

68. Tex.—Burkhalter v State, 247 
S W 689, 98 Tex.Cr 504 

63. Tex.—Burkhalter v State, sn- 
pra. 

54 G.J p 1079 note 85 

64. Ge.—Nelson v State, 46 SEL2d 
488, 208 Ga. 330—^Thomas v State, 
189 SE 68, 54 <3a.App 747 

Ky—Allen v Commonwealth, 54 S 
W2d 44, 245 Ky 660 
Tex.—Aughton v State, 196 SW2d 
642, 149 Tex.Cr 604—Haney v 
State, 160 SW2d 931, 144 Tex.Cr 
46—Lee ▼ State, 97 aW2d 697, 
181 Tex.Cr 280 
64 CLJ p 1079 notes 88-90 
TsklBg to prevsat arrest or harm 
In robbery prosecution, where ac¬ 
cused claimed to have taken pistol 
from constable to prevent arrest or 
harm. Instruction requiring acquittal 
if accused took pistol to prevent 
harm or arrest by constable was 
proper—Baney v State, 160 SW2d 
981, 144 Tex.Cr. 46 i 
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I Temporary approprlatloa 

In prosecution for robbery by tsk- 
tnff of automobile, refusal to charge 
that, if automobile was appropriat¬ 
ed only temporarily for the sake of 
the beer in it, accused was not guilty 
was held error under the evidence — 
Galloway v State, 71 8 W 2d 871, 126 
Tex.Cr 294. 

Telonions intent 

(1) Where trial Judge correctly 
told Jury that a person cannot be 
guilty of robbery In forcibly taking 
property ftom person or presence of 
another unless taking It with feloni¬ 
ous Intent, failure to explain to Jury 
what constitutes such intent in law 
of robbery was error —State v Luns¬ 
ford, 49 &S!.2d 410, 229 NC. 229 

(2) Judge should have told Jury 
that taking of property must be 
with spedfle intent to take or to 
deprive owner of his property perma¬ 
nently and convert it to use of ac¬ 
cused In order to constitute robbery 
—State V Lunsford, supra. 

(8) Charge that Jury should find 
aoeused guilty of common-law rob¬ 
bery, If satisfied that he took money 
of victim for his own use unlawfully 
and by means of force and by plac¬ 
ing the victim in fear without feloni¬ 
ous intent, improperly excluded re¬ 
quirement of a taking with felonious 
Intent.—State v Chase, 68 S B.2d 864, 
231 Na 689 
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the instructions may be upheld notwithstanding a 
failure to charge in specific terms with respect to 
an intent to steal if the testimony leaves un¬ 
certain the intent with which accused took the 
property, the jury should be instructed to give him 
the benefit of the doubt®® 

Acting under compulsion Where the issue is 
raised by the evidence, there should be an instruc¬ 
tion relative to partiapation under duress or com- 
jimlsion of another ®7 

CloMn of nghi An instruction relative to taking 
under claim of nght should be given where this 
issue is raised by the evidence,®® but need not be 
given where there is no evidence to support the 
pomt®® 

Participating to aid arrest Where the pomt is 
in issue, there should be an mstructi<m relative to 
the effect of accused’s partiapation m the robbery 
to aid in the apprehension of the robbers.^® 

Sufficiency It is suffiaent to charge mtent m 
the language of a statute defining the crime of rob¬ 
bery An mstruction requiring an intent to "rob” 


has been hdd equivalent to requiring an intent to 
"steal A charge otherwise suffiaent is not ob- 
jectionable because advising the jury that one 
may be guilty of robbery even though his attack 
was originally made for a different purpose. 7® In 
accordance with general rules, particular instruc¬ 
tions given or requested rdative to mtent have 
been held suffiaent74 or insuffiaent75 

If the element of intent is otherwise adequately 
expressed, the court need not use the words "fe¬ 
lonious” or "felomously,’^® or if it does use them, 
need not define them.77 If there is no instruction 
on mtent otherwise suffiaent, however, use of the 
words "willfully, felomously and violently” m de- 
scnbmg the taking will not cure the error 7® 

It 15 not the iMt>vince of the court to instruct the 
jury what facts would have estabhshed an mtent 
on the part of accused to commit a robbeiy.7® 

c Gsada, Degree, or niMi. ndimi of Oxime 

(1) Robbery 

(2) Other offenses 


OB. a«L —^Thomas v State, 189 SE 
68, 54 QaJ^p 747 

eOm NT—^People V Levan, 64 NE 
Sd 841. 296 NT 26—People v 
Koerber, 155 NB. 79, 244 NT 147 

67. Tex.—Correon v State, 286 S 
W 985, 90 Tex.Gr 572 

64 C.J p 1079 notes 91, 92 

68. Tex.—Minioa v State, 99 SW 
2d 984,181 Tex.Cr 416 

64 C J p 1079 note 98 
IBoiiev lost at aaaLbUne 

<1) In prosecution for robbery, 
where accused contended that inone> 
taken by him constituted the pro¬ 
ceeds of gambling transactions 
which the victim had unlawfully ob¬ 
tained from him, court should have 
Slven Instruction requested by ac¬ 
cused relatinff thereto —People v 
Bosen, 78 P 2d 727. 11 Gal 2d 147, 116 
A.liR. 991—64 C.J p 1079 note 93 
Ca] 

(2) Instruction that law gives 
right of action for recovery back 
of gambling losses, and that retaking 
of gambling losses by force within 
ninety days from taking would not 
be robbery, was improperly refused 
—Davidson V State, 189 SW2d 409 
200 Ark. 496 

(8) In a robbery prosecution, 
where accused contended that the 
money taken had been purloined by a 
third person and lost in gambling 
with the complaining witness, in- 
struotions to acquit if accused took 
only the money the witness had won 
at gambling within ninety days were 
properly refused because incomplete-' 


1y expressed, inasmuch as the wit¬ 
ness might have won money in gam¬ 
bling with others.—^Trotter v State. 
177 SW2d 178, 206 Ark. 690 
69 Ariz—Bauer v State. 48 P2d 
203, 45 Aris. 858 
54 C J p 1080 note 94 
70. Tex.—^Barnes v State, 272 SwW 
188, 100 Tex.Gr 135 
54 C J p 1080 note 95 
71 m— People V Scarbak, 92 NE. 

286 245 Ill 435 
54 G.J p 1080 note 96 
78. Miss.—^Baygents v State, 122 
So 187. 154 Miss 86 
54 G J p 1080 note 97 

78. Gal —People v White, 90 P 471, 
5 <hi1 App 829 

La.—State v Covington, 126 So. 431, 
169 La. 939 
54 aj p 1080 note 98 

74. Tex.—Aston v State, 48 SW2d 
292, 120 Tex.Gr 634 

54 C J p 1080 note 5 
znstnicttons held not enroaeous as 
contradictory and oonfUslDg 
CaL—People v Westmire, 162 P2d 
988, 71 GalA.pp 2d 438. 

75. Mo—State V Cooley, 221 S.W2d 
480 

54 G.J p 1081 note 6 

78. Mo—State v Massey, 204 SW 
541, 274 Mo 678 
64 aJ p 1080 note 99 
Omission of words ^eloaions^ ox 
‘‘fraudulent^ in a robbery prosecu¬ 
tion is not a fatal defect, if words 
of equivalent meaning are used or 
if the elements of a felonious intent 
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are otherwise suiSciently expressed. 
—State V l>owning, 206 P2d 141. 
185 Or 689 

77 Mo—State v Bader, 171 aW. 

46. 262 Mo 117 
54 C.J p 1080 note 1. 

VUlawfiil, felonious, and ftaadulent 
taldng 

(1) In prosecution for robbery in 
the first degree, in an instruction re¬ 
quiring jury to find beyond reasonable 
doubt that accused by means of a 
pistol feloniously assaulted victim 
and by violence to his person unlaw¬ 
fully. feloniously, and fraudulently 
took in presence and agatnst will of 
victim property, the word **fraudu- 
lenUir** was used to refer to the do¬ 
ing of the act knowingly and pur¬ 
posely, not accidentally or by mis¬ 
take.—State V Beinke, Mb, 147 SW 
2d 464 

(2) Where every essential element 
of offense of robbery as charged, as 
well as use of the word ‘fraudulent¬ 
ly,*' was hypothesized in the conjunc¬ 
tive in instruction, the instruction 
did not authorize conviction on find¬ 
ing that accused fraudulently obtain¬ 
ed the property, since the word 
fraudulently" could not be isolated 
from its setting in the instruction 
and. at most, state assumed an un¬ 
necessary burden of which accused 
could not complain.—State v Beinke, 
supra. 

78. Mo—State v MdLain, 60 SW 

786, 169 Mo 840 

79. Mo—State v West, 67 aW 

1071, 167 Mo 309. 
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(1) Robbery 

Where such Issues are Involved In the case, the court 
should define the degrees or other distinct classifications 
of the offense of robbery 

Where such issues are involred in the case, the 
court, following the general rule, should define de¬ 
grees of the offense of robbery*® or other distinct 
classifications thereof In a prosecution for rob¬ 
bery while armed with a dangerous weapon and 
with intent to maun or kill the person robbed if 
resisted, the court must include in the charge de¬ 
fining the elements of the offense the element of 
mtent to maun or kill if resisted** The court 
should not give an instruction relative to a kmd 
of robbery not charged m the indictment,** and, 
where the enme proved is robbery m the first 
degree, failure to define robbery in the secemd de¬ 
gree or instruct that the jury might bring m a 
verdict of robbery m the second degree is not 
error *^ So, m a prosecution under an mdictment 
charging robbery and robbery with a gun, an in¬ 
struction on the lesser offense of robbery is not 
required where all of the evidence on the subject 
was that the robbery was committed by one armed 
with a gun.*® 

Under general rules, particular instructions giv¬ 
en or requested have been held proper or improper 
with respect to d^ces*® or other distmct classifi¬ 
cations of the offense, sudi as robbery with a dan¬ 


gerous or deadly weapon,*^ with the use of fire¬ 
arms,** by snatching,** or by use of actual force or 
intimidation ,*® and highway robbery 

Under statutes grading the offense according to 
whether force or intimidation is used it is proper to 
instruct that on an mdictment charging robbery by 
force and mtimidation, a verdict may be found for 
either** or both** classifications of the offense as 
the evidence may disclose. Under such an in¬ 
dictment there should be no instruction as to the 
distinct statutory classification of robbery by 
snatching** Where the evidence shows robbery 
by intimidation only, and not robbeiy by force, 
the court should charge on robbeiy 1^ intimida¬ 
tion,*® but an instruction as to robbery by force 
IS not necessary,** and, where the evidence clear¬ 
ly shows robbery by force, a charge on robbery by 
intimidation is not required.** 

(2) Other Offenses 

Where the evidence raises the Issues, the court may, 
and ordinarily should. Instruct the Jury at to any offense 
of a lower grade necessarily Included within a charge 
of robbery, regardless of how improbable the evidence 
might be 

Where the evidence raises the issue, the court 
may instruct the jury as to any offense of a low¬ 
er grade necessanly mcluded withm a charge of 
robbery,** and ordinarily, under the authonties on 


80. NT—People v Kleman. 196 N 
T S 207, 202 AppJ31v 542 

64 C.J p 1081 note 9 

81. Cblo—Pank v People, 7 P2d 
828. 90 Colo 167 

NC.—State v Keller, 199 SBL 620, 
214 NC 447 
64 aj p 1081 note 10 
88. S^a.—Croft v State, 158 So 464, 
117 Fla. 882 

88. Ky—Riley v Commonwealth, 
129 SW2d 681, 278 Ky 732 

84b Cal—People v Day, 161 P2d 
808, 71 CaLApp 2d 1—^People v 
JMd, 298 P 69 118 Cal App 224. 
Mo —State v Stanton, 68 S W 2d 811 
—State V WhiUey. 86 SW2d 987. 
827 Mo 226 

Old—Tipton v State, 212 P 612. 
22 Old Cr 86. 81 A.I<JEt. 1074 

85. HI—People T Oerdy, 199 NB 
120, 262 m. 130 

"Whim evidence dhows vohbecy ao- 
oosBpaaied by display of deadly 
weapon, accused is not entitled to 
sn instmctlon on robbery nnaooom- 
panled by the display of a deadly 
weapon.—Peck v Commonwealth, 160 
&W2d 919. 286 Ky 347 

98 . Xnstmotloii held propaar 
Mos—State t Cooley, 221 aW 2d 480 
—State T. Tharp, 64 aW24 249, 


234 Mo 46—State v Newland, 286 
SW 400 

22istraotlon held improper under is- 
enes and evidence 

Mo-^tate V White, 84 SW2d 79, 
326 Mo 1000 

Tex.—Liffhtfoot V State, 68 SW2d 
81. 128 Tez.Cr 176 

87 xnatmotions heia proper 
Cal—People ▼ Ash, 199 P2d 711, 
88 CalApp 2d 819 
—Moore V Commonwealth, 86 S 
W2d 146, 260 Ky 437 
Miss.—Newsome v State, 36 So 2d 
441, 203 Mias 449 

Mo—State ▼ Moore, 30 SW2d 128 
fiLStractloas held Improper 
CaL—People v Aah, 199 P2d 711, 
88 CaLApp 2d 819 

Masa—Commonwealth v Nickolo- 
fflnea, 76 NE.8d 649, 822 Mass. 274. 
64 aJ p 1081 note 20 [aJ 
XnstmotioaL dtreotlag aegnittal if 
Jury failed to find facts hypothesised 
authorising convietlon of robbery by 
means of deadly weapon was errone¬ 
ous, since, if there was robbery or 
larceny, accused was not entitled 
to an acaulttaL—State v Craft, 92 S 
W2d 626, 888 Mo 831 

88. Xnaimotloa hbid act erroneons 
Okl^Boddy V State, 287 P 766. 47 
i OkLCr 288 


89 SastmetioBi held improper 
Ga.— Blackshear ▼ State, 92 SB. 

647, 20 Ga.App 87 
54 C J p 1081 note 21 [a] 

90 xnatmotions held proper 

Gcl—^M itchell ▼ State, 42 S B.2d 767, 
202 Oa. 247 

64 G.J p 1082 note 22 [a] 

91 xnstmetion htld proper 
NC—State v Burke, 78 NC 88. 

64 C J p 1082 note 28 [a] 

88. Oa—Garter v Stata 60 S B. 216, 
8 OaApp 477 

93. Ga—^Sorter v State, supra 

94. Ga—Pride v Stata 68 SJBi. 192, 
124 Ga 791 

54 C J p 1081 note 16 
95 Ga—Bradham v Stata 180 SB. 
748. 61 GaApp 436 

98. Ga^-Owens v Stata 82 SJBL2d 
848, 72 GaA.pp 11 

97. Ga—Bradham v State, 180 SB. 
748, 61 GaApp 486—Divers v 
Stata 169 SB. 260. 46 GaApp 778 
—McIntyre v Stata 162 SJD. 914, 
41 Gajpp 852 

98. Ind.—HhSlett v Stata ** NB.2d 
748—Corpus Jlirls dted In Hoy v 
Stata 76 NB.2d 915, 918, 226 Ind. 
428 

Ky—Lewis ▼ Commonwealtb, 109 S 
W 2d 26, 270 Ky 7X 
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the question, should do so,®® r^;ardless of how 
improbable the evidence might be.^ Such a charge 
IS not required, however, where under the evi¬ 
dence accused is either guilty of robbery or m- 
nocent of any offense charged,® or where there is 
no evidence which would support a comiction for 
the lesser offense,® or where the prosecution did not 
ask that accused be convicted of a lesser of^ense,^ 
or where accused denies having taken anything 5 
Where the evidence raises the issue of guilt of 
another offense, but fails to sustam the charge of 
robbery, mstructions should not be given on the 
latter crime ® 

d. Oonnection of Aoeused with Oxime 

Under general rules applied to the circumstances In¬ 
volved, particular Instructions given or requested as to 
the connection of the accused with the crime have been 
held proper or Improper 

Under general niles^ as applied to the arcum- 
stances involved, particular instructions given or 
requested as to the connection of accused with, or 
his participation in, the robbery have been held 


proper^ or improper® Thus, an instrucbon that 
the jury must believe beyond a reasonable doubt 
that accused committed the robbery has been held 
sufficient on the issue of identification ® 

Possession of stolen property The court may 
properly mstruct the jury as to the evidential 
effect of accused’s unexplained possession of the 
stolen property,!® and on proper request should do 
so,!! but should leave the weight of sudi evi¬ 
dence to the jury !® 

§ 50. Verdict 

a. In general 
b Specification of offense 

a. In Oenaral 

In prosecutions for robbery general rules apply as 
to the form, certainty, and responsiveness of verdicts, 
anti In a spe^al verdict a finding of intent may be neces¬ 
sary, but a general verdict of guilty need not Include a 
specific finding on each of the elements of the crime. 

In prosecutions for robbery, general rules apply 


Tenn.—Laury ▼ State, 216 SW2d 
797. 187 TenzL 891 
64 aj p 1082 note 24 
Xastrnotloii beia properly refused as 

Cal—People ▼ O'Neal. 88 P2d 480 
2 CalApp2d 661, certiorari denied 
O'Neal V SUte of California, 65 
set. 646, 296 US 781, 79 L.Nd. 
1680 

99. Ala.—Shelly v State. 176 So 807; 
286 Ala. 6 

Cal —People v DrlsooU, 128 P 2d 
282. 68 CalJl^p 2d 590 
Zowa.—State v Wameke. 260 NW 
667. 219 Iowa 1289 

Ey—Jackson v Commonwealth, 97 
SW2d21. 266 Ey 458 
Mich.—People v AlUe, 184 NW 428, 
216 Mich. 188 

Mo—State y Lasky. 138 SW2d 284 
^tate V Craft. 92 SW2d 626. 
888 Mo 881. 

NC—State v liunsford, 42 SBL2d 
410. 229 NC 229 

Ohio—State v Tucker, 62 NB.2d 
279, 76 Ohio App. 112 
WVa.—State v Hackle, 168 SB. 708. 

110 WVa. 485 
64 CU p 1082 note 86. 

Chnmd theft 

In prosecution for armed robbery 
of a restaurant employee, where de¬ 
fense was that robbery was simulat¬ 
ed, that employee was an aooomplice 
so that takins: amounted only to 
grand theft from employer, essen¬ 
tial distinction between robbery and 
grand theft should not have been 
left either wholly imexplalned or de¬ 
rivable only from inference.—People 
T Eane, 166 P2d 286, 27 OnL2d 698 


1 Mo—State v Lasky, 183 SW2d 
884. 

2. Ala.—Reeves v State 88 So 197. 
17 Ala-App 684. 

CaL—^People v Perhah. 206 P 2d 1128. 
92 CalJkpp 2d 480 

Ky—^Meredith v Commonwealth, 291 
SW 745. 818 Ky 671 
Mo—State v Lasky, 183 SW2d 884 
NC—State v^ Sawyer, 29 S.B.2d 34. 
224 NC 61—State v Cox, 160 SJC. 
868. 201 Na 267 
64 C.J p 1082 note 26 

8. Ala.-EeUy v State. 176 So 807. 
286 Ala. 6 

Cal —People v Romero. 144 P.2d 411, 
62 CalJLpp 2d 116 

Iowa.—State v Wameke, 269 NW 
667, 219 Iowa 1289 

Ky—^Lewis V Commonwealth, 109 S. 
W2d 26. 270 Ey 72—Strong v 
Commonwealth, 286 &W 20, 198 
3S:y 182 

Mo—State v Lasky, 188 SW2d 884 
—State V Whitley, 26 SW2d 987, 
827 Mo 226—State v Kowerti^ 26 
SW2d 113, 834 Mo 748. 

4. Cal—People v DrlscoU. 128 P 
2d 882, 58 OsLApp2d 690 

6 Ey—Gum v Commonwealth, 166 
SW2d 21. 291 Ey 450—Slam v 
Commonwealth, 116 S.W 2d 981, 278 
Ey 414. 

9. Neb—Bunge v State, 127 NW 
899, 87 Neb. 667 

64 GLJ p 1082 note 27 

7 Tex.—Haney v State, 160 SW2d 
921. 144 Tex.Cr 46 

54 C.J p 1088 note 80 
ftifliag and abetting 
Ky —Whltls V Commonwealth, 97 S 
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[ WBd 7SS, 2(5 Ky 79»-^aekaoii 
I V Cominonwealth. 97 S.W2d 21. 
266 Ky 458 

Mo—State V Tharp^ 64 SW2d 349, 
884 Mo 46 

NJ—State V Woodworth, 1 A.2d 
264, 121 NJ Law 78 
Bespouslbmty for acts of aooonu 
]>Uoe 

Gal.—People v Jackson, 161 P2d 
809, 70 Ca] App 2d 768 
64 OJ p 1083 note 80 [bj 

a NT—People v RadcUfEe. 188 N 
EL 677, 283 NY 249 
64 C.J p 1088 note 81. 

Burtmotion oonstltattiig merely aatgiLi 
OIL evidmoe 

Mo—State v Smith, 212 SW2d 787, 
868 Mo 1. 

64 aj p 1088 note 81 [a] 

Oompllolty of aooused 
Tex.—Baker v State, 62 S W 2d 188, 
124 Tex.Cr 200 

a Mo—State v Smith. 212 SW2d 
787, 268 Mo 1. 

54 CLJ p 1082 note 28 
Svidence held iusufflcleiit to re- 
guira lastmottoiL presenting defense 
that accused's presence at scene of 
crime was for purpose of aiding offi¬ 
cers apprehend liquor law violators 
—Cadle V State, 67 S.W2d 147, 122 
Tex.Cr 595 

lOu CaL—People v GrlfiSn, 49 P2d 
821. 9 CalJLpp 2d 246 
54 CJ P 1083 note 82 

IL CaL—People v Ebirlquez, 102 P. 
2d 770, 89 Cal App 3d 168 

IS. Cal—People v EInriques. supra. 
64 aJ p 1088 note 88 
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as to the form of verdicts,and their certamtyi* 
and responsiveness In a speaal verdict, a find¬ 
ing as to intent may be necessary,but a general 
verdict of guilty need not include a specific findmg 
on each of the elements of the crime 

Assessing punishment Under a statute provid¬ 
ing that where the jury fail to agree on the pun¬ 
ishment to be mfiicted, or do not declare such 
punishment by their verdict, the court shall assess 
the pumshment, a verdict finding accused guilty 
of robbery as diaiged and expressly leavmg the 
pumshment to the court is good as against the con¬ 
tention that it should have stated that the jury were 
unable to agree on the punishment^® The verdict 
IS not required to speafy the place of imprison¬ 
ment if the statute designates the place.i® 

b. Specification of Offense 

(1) In general 

(2) Speafication of d^ee 


(1) In General 

A general verdict le tufflclent to convict of the 
highest offense charged In the Indictment, and If the 
Jury Intend to find the accused guilty only of a lesser 
included offense, they should so state, although a ver- 
diet sufficient to find guilt of a lower classification will 
be sustained as such 

A general verdict is suffiaent to convict of the 
highest offense charged m the indictment®® If 
the jury mtend to find that accused is guilty only 
of a lesser mcluded offense, they should so state 
On a charge of a higher classification of robbeiy, a 
verdict suffiaent to find guilt of a lower classifi¬ 
cation will be sustained as such A verdict can¬ 
not be sustained if it is mconsistent,®® but, as 
discussed m Criminal Law § 1403 f, a finding that 
accused is gmlly of simple robbery and of robbery 
with a dangerous weapon is not mconsistent or re¬ 
pugnant 

Guilty as charged Where the mdictment or m- 
formation charges only one classification of rob¬ 
bery, a verdict of guilty as charged is a verdict of 
guilt of such classification 


18. Tarmm luid ndlloUot 
Gal.—^People v Quinn, 210 PSd 280, 
9i CalJkpp 2d 112 

Mo^tata V Blven, 151 SW2d 1114 
—-Stata V Iionon, 66 SW2d 878, 
881 ICO 691. 

64 C.J p 1088 nota 86 [a] 

Tagediot bald not bad m axoaaalva osr 
raralt of pzajudloa on it# faoa 
Mo--Stat6 V KeUy. 107 SW2d 19 
dUdgjnaat iIndiBg aoonsad guiltar of 
‘‘olaiB’* xobbairv bald valid 
HL—People V OoUlna, 187 NJB. 460, 
858 IIL 468 

Oonvlotlo& bald for aggravabod of- 
f an WIT not roVbarr 

Ill.—People V Kill. 177 KJD. 728, 846 
HL 108 

14. Held sicffloleatXy oertala 
Cat—^People v Tognola 266 P 466, 
88 CalJU>p 84. 

Waah.—State v Vaughan, 1 P 2d 888, 
168 Wash. 681. 

64 <U p 1088 nota 86 [a] 

16. Bald vespoaslva 

Tex.—^abor v State, 107 SW 1116, 
62 Tex.Cr 887 
64 C.J. p 1088 note 87 [a] 

OoBvletioti of xobbexy iat drat de¬ 
gree was authorized under informa¬ 
tion charging robbery hi first degree 
by means of dangerous and deadly 
weapon.—State v Salisbury, Ho., 48 
&W2d 1021. 

Ibmfoxmitgr wUb evideiLoe 
Where evidence sustains charge of 
robbery by force and violence only, a 
verdict of robbery by intimidation Is 
Illegal, and vice versa, but where 
evidence supports both grades, a ver¬ 
dict for either is sustainabla—Setzer 
V. State, 46 aBL2d 608, 76 GaJ^ 


609—Owens v State, 32 SJ12d 848, 
72 GclApp 11. 

Sorpliisage disregarded 
Verdict, under indictment charging 
robbery merely, that accused was 
guilty of robbery in manner and 
form as charged in indictment, with 
added words, **whil6 armed with a 
dangerous weapon,** was held valid, 
since aggravation clause would be 
disregarded as surplusadre —People v 
Johnson, 196 KJD 806, 860 HI 605 
Bold no fatal variance between. In- 
fomutloa, verdict and Judginent 
and seiiteiioe 

OkL—Patterson v States 147 P 2d 179, 
78 OkLCr 244 

16. NO.—State v Curtis, 71 Na 66 
64 CJ p 1088 note 40 
17 CaL—People v Quinn, 210 P2d 
280, 94 Cal«A.pp3d 112—People v 
Israel, 206 P2d $2. 91 CaLApp 2d 
778, certiorari denied 70 60, 

888 U S 888, 94 'UBO. 612, rehear¬ 
ing denied 70 aCt. 160, 888 ua 
882, 94 L.Ed. 941. 

Verdict hM snfllclent mm gensial ver¬ 
dict 

Verdict that accused was guilty of 
robbery with firearms as dharged in 
information, as against contention 
that verdict was a special verdict 
and did not include all the elements 
of the Clime charged, phrase, *'of 
robbery with firearms,** being mere 
surplusage.—Slate v Biven, Ho, 151 
SW2d 1114—State V Hoora Mo., 80 
SW2d 128 

18. Old—Jenkins v Stata 280 P 
477, 44 OkLCr 217 
64 KU p 1088 note 48. 

118. Ala.—Hardis v Stata 189 Bo, 

518 


216, 28 AlaA.pp 624. followed In 
Deese v State 189 So 218, 28 Ala. 

I App 526 

2a GkL—Owens v State, 82 SS12d 
848, 72 GaAipp 11—Bradham v 
State, 180 SJD 748, 61 GaApp 486 
—Karris v Stata 87 SJEB. 987, 1 Qa. 
App 186 

64 CJ p 1088 note 46 

21. Ul—People V Bailey, 41 NJBLfd 
796, 891 Ill 149 
64 C J p 1084 note 46. 

28. Colo—Van Dlest v Peopla 804 
P 606, 71 Colo 121. 

64 C J p 1084 note 47 

28. IIL—People v Bailey, 41 NJBtld 
796, 891 UL 149 

2a Mo—State v Batey, 62 SW2di 
450 

Wls.—Iiultze V Stata 284 NW 382r 
204 Wla 78, 74 ALB. 1202 
64 CJ p 1084 note 48 
trader indictment oherging robbery 
while armed, a finding that accused is 
guUty of robbery as charged is a 
finding that he was armed when he 
committed the crime without the ne¬ 
cessity of a specific finding to that 
effect—^People v Bailey, 62 NE.2d 
796, 891 BL 149—64 OJ p 1084 note 
48 [a] 

AmUgnity rendering veedlot defeat 
tive 

Where information charged ac¬ 
cused with commission of robbery by 
a person armed, one element of such 
offense being intent to mu or 
if resisted, and Jury found him 
**guilty of armed robbery as charged, 
but with no intention to kill or 
malm,** verdict was defective.—Bx 
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(2) Specification of D^ce 

Where the Jury may And the accused gurity of dif¬ 
ferent degrees of robbery, In a prosecution where dlfTer- 
ent degrees are Involved the jury should specify the de¬ 
gree of which he Is found guilty, although a verdict of 
guilty as charged may be sullloient under some circum¬ 
stances. 

Under statutes providing that where the jury may 
find accused g^lty of one of different degrees of a 
crime, a verdict of guilty must specifically state the 
degree for which accused is convicted, a verdict of 
guilty of robbery should, where different degrees 
are mvolved, speafy the degree of robbery of which 
he IS found guilty ,26 but it has been held that a 
verdict of guilty as charged may be a suffiaent 
speafication of degree 26 So the verdict is suffi- 
aent if it finds that accused is guilty of either rob- 
berv of the first degree or robbery of the second 
degree, 27 it is not necessary for the verdict to 


name the weapon, if any, which is used in the com¬ 
mission of the offense,26 nor is it necessary for the 
jury to find m the verdict that the instrument, if 
one IS used in the perpetration of the crime, is m 
fact a deadly weapon.29 Where the mformation 
charged commission of armed robbery with intent 
to kill or maim and the jury finds accused guilty of 
armed robbery as charged but with no intention to 
kill or maim, the verdict is not equivalent to an ac¬ 
quittal, but the court is authorized when passing 
sentence to adjudge accused guilty of unarmed rob¬ 
bery 20 

The verdict need not specify a degree of rob¬ 
bery m jurisdictions where there are no degrees 
of robbery, 21 or in jurisdictions having both de¬ 
grees and other distinct classifications and under 
a charge of a classification not constituting a de- 

gree.22 


D SENTNOE AITD PUNISHMENT 


§ 51 In General 

At common law robbery wat regarded at a felony of 
the gravest character punishable by death, the punish¬ 
ment is now generally oontrolled by statute. 

At common law robbery was regarded as a fel¬ 
ony of the gravest character, pumshable by death,26 
with or without benefit of clergy according to pre- 
vailmg provisions of early statutes 26 The pumsh- 
. ment is now generally controlled by statute.25 
Where the statute provides merely that the penalty 
for robbery shall be imprisonment for not less than 


a speafied time, there is no limit to the maximunr 
sentence, as far as the statute is concemed,26 and 
a sentence under such a statute carmot be less than 
the speafied time or more than hfe,27 even though 
the legislative mtent was that an accused should not 
recave a life sentence for robbery unless the crime 
was accompamed by extremely cruel arcumstances 
as well as senous injury to per 90 iL 22 Moreover, the 
court may impose a sentence based on a minimum 
period of confinement greater than that prescribed 
m the statute.22 General rules governing sentence 


parte 'Wilson. 14 So 2d 846, 163 Fla. 

458 

Waifllot haul to rappoKt santsaas and 
Jndgmattfe 

Mo.—State v Short. 87 SW2d 1031, 
S37 Me 1061 

SB. CaL—People v Tognola, 266 P 
466, 88 CaUkpp 84 
64 OJ p 1084 note 60 

SB. OkL-^enkins v State, 280 P 
477. 44 OkLCr 217 
•B4C.J p 1084 note 61. 

Where Infozmatlom Charged that 
aoowMd WM armad with gva when 
he committed robbery, verdict find¬ 
ing him **a8 charged in the in¬ 

formation” amounted to finding that 
accused was armed with gun at time 
of crime.—People v Flohr, 86 P2d 
862. 80Cal.App2d 676 

S7 CaL—People v CNeaL 88 P2d 
480, 2 Gal App 2d 661, certiorari de¬ 
nied CNeal V State of California, 
76 set 646, 205 US 781. 79 LLBd. 
1680 

SB. CaL—People v 0*KeaL 88 P2d 
480, 2 CaULpp 2d 661, oertlorarl de- 
inied (yNeal v State of California, 


55 S.Ct 646, 296 U S 781, 79 USd. 
1680 

29 CaL—People v 0*Keal, 88 P2d 
430, 2 Cal App 2d 561, certiorari de¬ 
nied O’Neal V State of California, 
65 S Ct 646, 296 V S 781, 79 L.Bd. 
1680 

BO Fla.—Wilson v State, 20 So 2d 
678, 165 Fla. 611. 

31. Tez.—Dosh v States 161 aW. 

979, 72 TexCr 239 
64 aJ p 1084 note 62 

9SL OkL—Itasberry v State, 108 P 
866, 4 OkLCr 618, rehearing denied 
112 P 759, 4 OkLCr 684. 

64 C J P 1084 note 68 

38. W Va.—Franklin v Brown, 81 a 
E. 406, 78 WVa. 727, I«.RJL1815C 
667 

84. WYa.—Franklin v Brown, su¬ 
pra. 

35 Qa.—Singleton v State, 26 SB. 
2d 786, 196 Ga. 186 

OkL—Ridgway v State. 22 P2d 982, 
64 OkLCr 388 

Tex.—^Bx parte Ranels, Cr., 287 aw 
2d 817. 
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Philippine—XT S T Salvador, 4 Phil¬ 
ippine 610 

6 aJ p 1178 notes 8-8 

36 Mo—State v Cooley, 221 SW2d 
480 

▲ sentemee of thistyiSve years’ inu 
prisomnent for robbery in the first 
degree was within limit prescribed by 
statute authorising punishment for 
robbery in the first degree of not less 
than five years* imprisonment.— 
State V Qunn, Mo, 188 SW2d 860 

87 NT—ZovldkT Baton, 2BNTa 
2d 447. 259 App Div 686-^e<^e ex 
rsL Prsybyl v Brophy, 19 NT a 
2d 426, 259 AppJ>iv 184, reargu¬ 
ment denied 20 NTS 2d 498 259 
App Div 972 affirmed 88 NIL2d 
362, 285 NT 686—People ex reL 
0*Berst v Murphy, 8 N TB 2d 966, 
266 App Div 68—People v 0*Don- 
nelL SO NTS 2d 887, 177 Miac. 568. 

8a NT—People v ODonnelL su¬ 
pra. 

89 Wash.—Puckett v Smith, 178 P. 
2d 171, 26 Wa8h.2d 184. 
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and punishment have been applied m prosecutions 
for robbery*® Where the jury returns a general 
verdict finding accused guilty of robbery without 
fixing the degree, it is error for the court to fix 
the degree as robbery m the first degree and sen¬ 
tence him accordingly 

By whom prescribed Whether the court or the 
jury may or should assess the punishment for one 
convicted of robbery depends on the statutory 
provisions of the particular jurisdiction *2 

§ 52. Circumstances AfiEectmg Punishment 

Within statutory limitations the punishment for rob¬ 
bery should be measured by the clroumstances Involved, 
and where the statute authorizes or requires an increased 
penalty under specified conditions, no such penalty can 
be imposed In the absence of evidence as to such speci¬ 
fied conditions 

Withm statutory limitations the pumshment for 
robbery should be measured by the circumstances 
mvolved.*® Where the statute authorizes or re¬ 
quires an increased penalty under speafied condi¬ 
tions, no such penalty can be imposed in the ab¬ 
sence of evidence as to such specified conditions ** 

Ftrst degree, Ufe mpnsonmenf Under a stat¬ 
ute providing that the court may impose a life sen¬ 
tence where the cnme is pum^ble by imprison¬ 
ment for not less than a speafied number of years, 
and no maximum is fixed, one convicted, who is not 
entitled to an mdetenmnate sentence, may, where 
such nunimum without maximum penalty is provid¬ 
ed, be sentenced to life imprisonment for robbery 
in the first degree *5 Under some statutes the max¬ 
imum term of unpnscmment which may be imposed 
as a sentence for robbery of the first degree is a life 
sentence, until and unless the board charged with 


the duty of fixing prison terms determines that it 
should be for a lesser period of time-*® 

§ 53 —— Committed by Two or More 

Under ■ statute fixing the punishment for robbery 
when conjointly committed by two or more persons. 
It is the conjoint commlMlon of the ofTente. rather than 
a conjoint conviction or sentence that attaches the pen¬ 
alty. and where the court has erroneously instructed 
the Jury as to the punishment preeorlbed, and the Jury 
Imposes a penalty in excess of the minimum allowed by 
law, the Judgment may be modified by reducing the term 
of Imprisonment 

Under a statute fixing the punishment for rob¬ 
bery when conjointly committed by two or more 
persons, it is the conjoint commission of the of¬ 
fense, rather than a conjomt conviction or sentence, 
that attaches the penalty *7 Where the court has 
erroneously instructed ^e jury as to the pumsh- 
ment prescnbed by law and the jury imposes a pen¬ 
alty in excess of the minimum allowed by law, the 
judgment may be modified by reducing the term of 
imprisonment to the mmimum.*® 

Punishment for robo en cuadrUIa, constituting 
a particular classification of robbery m the Philip¬ 
pines, IS governed by the general rules controlling 
punishment of crimes m that jurisdiction as ap¬ 
plied to the arcumstances and the ofiFense.*® 

§ 54. —— Use of Dangerous or Deadly 
Weapon 

Under statutes prescribing Increased punishment for 
robbery with a dangerous or deadly weapon, the use of 
such a weapon la an aggravating circumstance increasing 
the penalty 

Under statutes prescnbing mcreased punishment 
for robbery with a dangerous or deadly weapon, 


40l Md^Bahe ▼ Otats^ 1 A.2d 26, 
176 Md. 691 

Pa.—Commonwealth v De Meo, 22 A. 

2d 546. 146 PsuSuper 439 
64 C J p 1084 note 60 

Beco z d heid not to suataSn aaaUm- 
menta of error that accused was sen¬ 
tenced as an habitual criminal but 
not on eharae of robbery ^People v 
Blcdiardaon. 169 P 2d 44. 74 CaLApp 
2d 628. 

r**fl etfi*mfnate r*iitini t i 

(1) In geueraL 

Oal.—People v Stratton. 28 P 2d 696, 
126 CalApp 201. 

Xkn.—Six parte Murray. 129 P 1144, 
88 Kan. 856 

Waah.—Puckett v Smith, 172 P2d 
171. 26Waah.2dl94. 

64<Ur p 1684 note 66 Cb] 

(2) Robbery as offense reqnlrlttg 
imposition of Indetsnninate sentence 
see Crlmlnaltow i 1892* 


BesponsLvaaess of sentence to ver. 
diot 

Okl—Patterson v State, 147 P2d 
179. 78 Okl Cr 244 

54 aj p 1084 note 60 [d] 

61- Cal.—People v Brown, 159 P2d 
686. 69 Cal App 2d 602 

48. Mo^tate Y WUliama, 292 SW 
19 

54 C J p 1085 note 61. 

Statnte held not to repeal or affect 
psior statute anihorlzliiir Jury to 
recommend snlsdesneanor pnaish- 
ment 

Ga.—Anderson y State. 2 SJBL2d 615, 
69 Ga.App 886. 

48« Neb—Buckley y State. 112 N 
W 282. 72 Neb 88 

54 aJ p 1085 note 6A 

4A Philippine.—XT fi. y. Callotes, 2 
PhjLUppine ;t6 

64 OJ p 1086 note 66. 
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4B NT—PeoiUe y Jennlnsa, 229 N 
TS 281. 122 Mi80,196 
64 CLJ p 1086 note 69 
Robbery as offense requiring Imposi¬ 
tion of Indeterminate sentence see 
Criminal Law $ 1992 
48. Cat-In re Martrleh, 166 P3d 
241. 27 GaL2d 502. certiorari de¬ 
nied 66 S CL 1014. 828 JJS 841, 90 
IbBd. 1616, rehearing denied 66 a 
CL 1341, 328 U S 879, 90 l«.Bd. 1647 
47 OkL—SloYsr y Territory. 49 P 
1009, 6 OlcL 506 
64 OJ p 1085 note 72 
StatBle ooBstmed as to pvaAshment 
Szsd 

OkL—Bentley y State, 71 P2d 644* 
62 OkLCr 845—Ridgway y State, 
22 P2d 982,. 64 Okl Gr 288 
48. QkL—^Bentley y. State, 71 P2d 
644, 62 OkLCr 846 

49 Philippine.—tJ S Y.. Tebmnda. 20 
Philippine 195 
54 a J p 1085 note 76. 
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the use of sudi a weapon is an aggravating ar- 
cumstance increasing the penally Under a stat¬ 
ute providing an increased penalty for robbery if 
the perpetrator "is armed with a dangerous weap¬ 
on, or being so armed, he wounds or strikes,” etc, 
the increased penalty may be imposed if one is 
convicted of robbery while armed with a dangerous 
weapon even though he did not use 

Under some statutes robbery with a dangerous or 
deadly weapon is a capital offense,and under 
a permissive statute the punishment may be either 
death or imprisonment for any period of time not 
less than that specified in the statute but a life 
term is not included within the statute, and, hence, 
a life sentence is improper where the statute pro¬ 
vides for a penalty of death or any term of years 
not less than five years.*^^ In order to justify im¬ 
position of the death penalty it is essential to show 
commission of the crime with a weapon of the 


specified character;**^ and the particular mtent of 
accused must be one in which substantial gam m 
mon^ or property was the dominant or primary 
purpose, and accused must be the aggressor both as 
to means and the stated intent®* 

Under a statute providing increased pun¬ 
ishment for robbery with a dangerous weapon 
and silent as to mtent with respect to use of such 
weapon, one con\icted under an mdictment charg¬ 
ing robbery with a dangerous weapon, ma> be sen¬ 
tenced to such increased punishment even though 
there is no finding as to this intent,®'^ but where 
the statute requires a specific intent as to use of 
the weapon, punishment for this classification of 
robbery cannot be imposed in the absence of a find¬ 
ing of the requisite intent.®® Under a statute pro¬ 
viding that the death penalty tiiall be imposed for 
an assault and robbery v.here the robber is armed 
with a dangerous weapon and has an "mtent to 


80u E7 —Stonefleld v Common¬ 

wealth, 139 SW2d 752 282 Ky 692 
—Sharp ▼ Commonwealth, 100 S 
W 2d 817, 266 Elv 860. 

S4 CJ p 1085 note 79 
nrpoae of atatate is to provide 
for more severe punishment for the 
commission of robbery with firearms 
or other specified weapons than Is 
prescribed for common-iaw robbery 
—State V Bell, 46 SJB2 2d 884, 228 K 
CL 669—State v KeUer, 199 BJD. 620, 
214 NG. 447 

Statute stciotly oonstmed 

(1) Statute providing for increased 
punishment if accused in commission 
of robbery was armed with danger¬ 
ous weapon, being highly penal, must 
be strictly construed.—People ex reL 
Griffin V Hunt, 270 NTS 248, 150 
Mlsc. 168, affirmed 275 NTS 1016, 
242 AppBiv 908, modified on other 
grounds 196 NJD 598, 267 NT 697 

(2) Statute should apply only to 
one committing robbery while 
equipped with dangerous weapon 
which in fact is instrument or weap¬ 
on of nature that man may be armed 
with it.—People ex reL Griffin v 
Hunt, supra. 

laMteasod pwiiahBMBt held m an da - 

tozy 

ITS—Tesw T 0 8, aaA.Ohio, 128 
F2d 691. 

Additloiial indetaoenoiaate santance 
hald j/axipn 

NT—People ex reL Griffin v Hunt, 
196 NJHl. 698, 267 NT 597—People 
T Ppoclto, 186 NBL 678, 261 NT 
876—Zovick V. Slaton. 20 NTS 2d 
447, 259 AppJDiv 685—People ex 
reL Swindell v Wilson, 8 NTS 2d 
765, 256 AppJDiv 857 

Mty of Judge to oonstder question 
(1) On oonvletion of robbery in 
the third degree, Judge should oonsid- 


er question of increased punishment 
if accused was armed.—People v 
Erennen, 190 NB 167, 264 NT 108 

(2) The rule applies also in a case 
of conviction of robbery In the sec¬ 
ond degree.—^People ex rel Schoen v 
Hurphy, 276 NTS 887, 248 AppJDiv 
216 

No part of erime Itself 

(1) Pact that accused was armed 
with dangerous weapon during com¬ 
mission of crime of robbery in third 
degree was no part of crime with 
respect to increased punishment un¬ 
der statuta—People v Erennen, 190 
NBl 167, 264 NT 108—People ex rel 
De Bernardo v ICartin, 24 NTS 2d 
804, 261 AppJDiv 870, reargument 
denied 27 NTS.2d 1006, 261 AppJDlv 
1111 

(2) The role applies also in a case 
of conviction of robZwry in the sec¬ 
ond degree —People ex rel Schoen v 
Murphy, 276 NTB 887, 248 AppBiv 
216 

Additioagl sentence held improper 
where defendant pleaded guilty to 
robbery in second degree —People ex 
reL Schoen v Murphy, supra. 

pnniShmeBt improperly 

imposed 

(1) In prosecution for robbery by 
means of deadly weapon, court was 
without authority to assess punish¬ 
ment in addition to term of impris¬ 
onment fixed by jury under statute 
authorising court to add two years to 
punishment of person convicted of 
commission of felony while armed 
with deadly weapon, since statute 
increasing rnfTiiTwnm punishment for 
robbery by means of deadly weapon 
five years above minimum punish¬ 
ment prescribed for robbery in first 
degree when committed without use 
of deadly weapon was controlling 
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With respect to punishment in such 
cases —State v Franks, 95 S.W 2d 
1190 839 Mo 86—State v Short, 87 
SW2d 1081, 887 Mo 1061—State v 
Harris, 87 SW2d 1026 887 Mo 1052 
—State V Melton, Mo., 92 8 W 2d 
107 

(2) In an earlier case, however, a 
sentence wherein the court had add¬ 
ed two years to the punishment as¬ 
sessed by the jury was affirmed, and 
the statute in question was referred 
to in the opinion as authorizing the 
additional punishment, but the ques¬ 
tion as to whether both statutes 
could be applied under the circum¬ 
stances was not discussed and evi¬ 
dently was not considered by the 
court.—State v Moore, Mo, 80 SLW 
2d 128 

61. Ill—People v Cassln, 158 NJD. 

881 832 BL 276 
54CJ p 1086 note 81. 

88. IBsa—Wooton v Bethea, 47 Sow 
2d 158, 209 Miss SA 
Tex.—Palmer v State, 81 Si.W2d 76, 
128 Tex.Cr 373 
64 C J p 1086 note 88 

58. Okl—Salisbury v State, 166 P 
2d 149, 80 OkLCr 18 

84w Tex.—^S!x parte Whitten, 205 S 
W 2d 688.161 Tex Cr 169 

55. Tex.—^Dosh v State, 161 SW 
979. 72 Tex.Cr 289—Green v State^ 
147 SW 598, 66 Tex.Cr 446 

5a Miss.—Fortenberry v. State, 1 
80 2d 685, 190 Miss. 729 

67 B1—People v Hildebrand, 189 
NB. 107, 807 111 644. 

54 CJ P 1086 note 88 

5a BL—People v Boer, 106 NJD, 
162. 262 B1 152—McEe\itt v Peo¬ 
ple, 70 NB 698, 208 BL 460. 

54 C J P 1086 note 84. 
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kia or maim the person so robbed,” the mtent to 
kill or maim only if resisted is sufficient to re¬ 
quire the death penalty 

Unarmed companions Under statutes providing 
an increased pumshment for one committing a rob¬ 
bery while armed with a dangerous or deadly weap¬ 
on, and silent as the punishment of any unarmed 
companions, it has been hdd that unarmed com¬ 
panions participating m a robbery by an armed 
man are not subject to increased penalty for rob¬ 
bery while armed,®® but, on the other hand, the 
view has been taken that one partiapatmg in a rob¬ 
bery with a confederate who is armed with a dead¬ 
ly weapon is also armed within the statute,®^ and 
that, therefore, one partiapatmg as a pnnapal in 
such a crime is liable to the same penalties as are 
imposed on the codefendant who actually possessed 
the weapon.®^ 

§ 55. — Highway Robbery 

Under etatutee providing a minimum and maximum 
period of Imprisonment ae punishment for highway rob¬ 
bery, the sentence should vary In proportion to the ag¬ 
gravation involved 

Under statutes providing a minimum and maxi¬ 
mum penod of imprisonment as pumshment for 
highway robbery, the sentence imposed should vary 
m proportion to the aggravation mvolved m com¬ 
mission of the crime.®® 

§ 56 -Snatching 

In the absence of statutory provision as to the pun¬ 
ishment for robbery by snatching, it Is punishable as 
robbery by force 

Under a statute amending an existing statutory 
definition of robbery as a taking by force or mtimi- 
dation, by further providmg that the offense may 
consist m a sudden snatching of property from the 
person, and silent as to pumshment for such snatch¬ 


ing, robbery by snatching is punishable as robbery 
by force.®® 

§ 57. -Value of Property Taken 

In the absence of a statute to the contrary, the value 
of the property taken In a robbery does not affect the 
punishment therefor 

In the absence of a statute to the contraiy, the 
value of the property taken m a robbery does not 
affect the punishment therefor ®® 

§ 58 - Other Particular Circuinatances of 

Aggravation or Mitigation 

other particular eireumstaneea may affeet the pun¬ 
ishment and Justify an increased penalty or go In miti¬ 
gation of the punishment under statutory provieiona. 

Other particular arcumstances affecting pumsh¬ 
ment and justifying an increased penalty under stat¬ 
utory provisions, as applied to the facts mvolved, 
include use of force or violence m excess of that 
reqmsite to accomplishment of the crime,®® wound¬ 
ing or mjuring the victim m a speafied way,®^ 
abuse of confidence,®® nocturmfy,®® and committing 
the offense in an inhabited house,*^® as in the dwell- 
mg of the victim 

Particular arcumstances going m mitigation of 
the pumshment under statutory provisions, as ap¬ 
plied to the facts involved, include the age of the 
person convicted,^® his mtoxication,^® and the fact 
that he has not previously been convicted of a 
crime punishable by impnsonment in a state pns- 
on.7® Under a statute providmg that ^Ue arcum- 
stance of the offender bang a native mestizo, or 
Chmaman shall be taken mto consideration by the 
judges and courts m thar discretion for the pur¬ 
pose of imtigating or aggravating the penalties, ac¬ 
cording to the d^ee of mtent, the nature of the 
act, and the arcumstances of the offended person,” 
It has been held that race is not an extenuating 
circumstance m robbery cases 


09 Masa —Commonwealth v M)ar- 
tiz 4 17 Mass 869 
64 CLJ p 1087 note 91. 

00. KT—People v Donoto, 266 NT 
8 68,142 Misc. 259 
64 C J p 1086 note 86 
61. Oal—People v Stevena, 90 P2d 
696. 82 CalJMDp 2d 666 

69. OaL—People v Stevena, snpnu 

68. NC—State v Lee, 80 SB. 977, 
166 Na 260 
64 GU p 1087 note 94. 

64. Ga.—Pride v State. 54 BJD 686. 
125 Ga. 748—Jonea v State, 89 SB. 
842, 18 Ga.App 8 
64 C.J P 1087 note 97 

68. Philippine.—IT S. v Granadoao. 


16 Philippine 419—U & v De loa 
Santos, 6 Philippine 411. 

66. Philippine—U S y Melchor, 41 
Philippine 453 —V S v Xjazaro, 84 
Philippine 871. 

64 C J P 1087 note 8 

67 Philippine —People v liuncay, 
49 Philippine 464—People v Uto 
AUl 49 Philippine 78. 

64 CJ p 1087 note 4 

68. PhlUppine—n S v Caa. 14 
PhUippine 21. 

64 CJ p 1087 note 5 

69 Philippine—^People v Urbano, 
60 Philippine 90 

64 C J p 1087 note 6 

70. Philippine—People v Jaeron. 49 
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Philippine 666 —TJ S v CeleatlnOf 
14 PhUippine 84 
54 aj p 1088 note 7 

71. PhlUppine.—S v Turla. 88 
PhUippine 846 
64 aJ p 1088 note 8 
79. PhlUppine.—S y Faentea. 4 
PhlUppine 404. 

64 CJ p 1088 note 10 
78. PhUippine.—IT S y Oangoana* 8 
Philippine 812 
64 CLJ p 1088 note 11. 

74i NT—^People y Lleberman. 287 
NTS 678 248 AppDiy 602, af¬ 
firmed 6 NB 2d 610. 278 NT 524. 
70. PhlUppine—U S y. Lorla, U 
PhlUppine 232 
64 C.J P 1088 note 18. 
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§ 59. Excessive Punishment 

Under eUtutes making the term of Imprleonment 
for robbery dlecretlonary with the eourt within epeel- 
fled limits, a sentence Imposed within such limits will 
not be disturbed on review In the absence of a clear 
abuse of discretion, but, where the penalty Imposed is 
cleariy excessive, it will be modified 

Under statutes making the term of imprisonment 
for robbery discretionary with the court within spe¬ 
cified limits, a sentence imposed within such limits 
will not be disturbed on review m the absence of a 
clear abuse of discretion,^® but, where the penally 
imposed is clearly excessive, it will be modified 
It does not follow that because one of two accused 
persons ivas dealt with hghtly the sentence of the 


§ 59 

other IS excessive.^* 

Imprisonmenf In accordance with general rules 
and ^e arcumstances mvolved sentences prescnbing 
particular penods of imprisonment for robbery have 
been held excessive or not excessive.^® 

Death penalty Under statutes permitting but 
not requirmg imposition of the death penalty for 
robbery, a death sentence may be modified to one for 
imprisonment if under the circumstances death 
seems an excessive punishment,®® or if such sentence 
was the result of passion and prejudice,®^ but a 
sentence to death otherwise proper will be upheld 
where neither excessive nor the result of passion 
or prejudice,®* 
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76. OaL—People v Butler, 161 PSd 
401, 70 Cal App 2d 658 

Md.—Ralie v Stale, 2 A.2d 26. 175 
Md. 691. 

Mias—Plegs v State, 80 So 2d 616, 
202 MlM. 179 
64 C.Jr p 1088 note 16 

77. Okl—Armstrong v State, 68 P 
2d 114, 61 OkLCr 852—Green v 
SUte, 68 P2d 767. 60 OklCr 258— 
Spencer v State, 65 P2d 1049, 69 
Okl Cr 28—Bidgway v State, 22 P 
2d 982, 54 Okl Gr 888 

WYa.—State v ITewmaa, 162 S.E. 

195, 108 WVlu 642 
64 0 J p 1088 note 19 [a] 

^ Alla—State v Moody, 190 P 2d 
920, 67 Aria 74. 

78 FartloaJar seatenoee IMld esoea- 
shre 

(1) Twenty years for robbery of 
pedestrian by force and fear—Green 

V State, 68 P2d 767, 60 OklCr 258 

(2) Twenty years for robbery with 
firearms —^Tate v State, 22 P 2d 1040, 
64 OklCr 899—Mallard v State. 18 
P 2d 1097, 64 OkLCr 272. 

(8) Twenty to thirty years for aid¬ 
ing and abetting In robbery where 
weapon used was not In fhet danger¬ 
ous—^Lultze V Stater 284 NW 882, 
204 Wia 78, 74 AJLJEL 1202 

(4) Twenty-five years for robbery 
with firearms—Armstrong v State, 
68 P8d 114, 61 OklCr 852—Strong 

V State, 287 P 1091, 46 OklCr 167 

(6) Twenty-five years for robbery 

with firearms conjointly committed. 
—Johnson v State, 106 P2d 149, 70 
OklCr 270 

(6) Life imprisonment for robbery 
with firearms.—Spencer v Stata 55 
P2d 1049, 69 OkLCr 22—Jones ▼ 
State. 292 P 670. 48 OklCr 415— 
Calloway v State, 292 F 888, 48 OkL 
Cr 426—64 (U p 1088 note 19 Cd] 

(7) Other aentences held excessive 
see 54 C J p 1088 note 19 
ParttoiOar aea te aoe s held not exoe s - 

stve 

(1) to ten years for robbery 


to run consecutively with sentence of 
ten to fourteen rears Imposed in an¬ 
other Independent trial for robbery 
before a different Judge —Atklnaon v 
Peopla 192 P2d 416, 118 Colo 41 
(2) Five years for robbery by 
forca—Bx parte Critser, 198 P 2d 228, 
87 OkLCr 380 

(8) Ten years for each of two 
charges of robbery, sentences to run 
concurrently—Rahe v State, 2 A.2d 
26, 175 Md. 691 

(4) Fifteen years for armed rob- 
bei^ of grocery store where no one 
was injured or seriously threatened 
with Injury—Spencer v Stata 56 P 
2d 1049, 69 Okl Cr 23 
I (6) Fifteen years for robbery with 
firearms or a dangerous weapon.— 
Gatewood v State, 165 P 2d 153, 81 
Okl Cr 404—Smith v Stata 99 P 2d 
527, 69 Okl Or 17—Tiner v Stata 76 
P2d 411, 64 OkLCr 18—AUen v 
Stata 298 P 271, 49 OklCr 196 
(6) Blghteen years for robbery 
with firearms—^Haney v Stata 190 
aw 2d 981, 144 Tex.Cr 46 

<7) Eighteen to thirty years on 
conviction of aggravated robbery — 
O'Day V Peopla 1®9 P-®d 270, 114 
Colo 692. 

(8) Twenty years for robbery or 
attempt to rob with a deadly weap¬ 
on.—State ex reL Haiderman v Su¬ 
perintendent of Md State Reforma¬ 
tory for MaJea 72 A.2dJ18 

(9) Twenty years for robbery with 
firearms or a deadly weapon. 

Mo —State v Trout, 116 aW 2d 108 
OkL—Merritt v Stata 25 PJ2d 840, 
65 OkLCr 87 

(10) Twenty-five years for armed 
robbery 

Fla.—Moutos V Stata 49 So 2d 841 
Iowa.—Deemy v District Court of 
DaUaa County, 246 N W 888, 215 
Iowa 690 

OkL—Hutton V State, Cr, 215 P2d 
586 

54 C J P 1089 note 20 tbl 

(11) Twenty-five years for robbery 

523 


in the first degree.—State v Cooley, 
Mo., 221 aw 2d 480 

(12) Twenty-five years for rob¬ 
bery in the first degree by means of 
a dangerous and deadly weapon.— 
State V Preston, Mo, 184 SW2d 
1015 

(18) Thirty years for robbery by 
assault.—Solsona v Stata 144 S W 2d 
270, 140 Tex.Cr 205 

(14) Thirty-five years for robbery 
In the first degrea—State v Gunn, 
Mo.. 128 SW2d860. 

(15) Thirty-five years for armed 
robbezy—O'Donnell v Stata 117 P2d 
189, 72 OkLCJr 1. 

(16) Fifty years for robbery with 
firearms—Thompson v Stata 85 P 
2d 971, 66 OkLCr 181 

(17) Life Imprisonment for rob¬ 
bery accomplished by luse of firearms. 
Ey—Stonefleld v Commonwealth, 

189 aw 2d 752, 282 Ey 692—Sharp 
V Commonwealth, 100 aW2d 817, 
266 Ey 850 

Miss—Flegg v Stata SO Bo 2d 615, 
202 Miss 179 

OkL—Shawan v Stata 165 P 2d 287, 
82 OklCr 1-^ohnson v Stata 88 
P2d 812, 66 Okl(br 78. 

(18) Life Imprisonment fbr rob¬ 
bery In first degree by use of deadly 
weapon.—State v De Shon, 68 aW 
2d 805, 834 Mo 862 

(19) Term which ''shall not exceed 
the TnaTlTnuTD term** for the crime for 
which accused was convicted.—^Peo¬ 
ple V. ElU, 177 NFL 728, 846 HI 108. 

(20) Other sentences held not ex¬ 
cessive see 54 dJ p 1089 note 20 

80. OkL—Cole V Stata 291 P. 14L 
48 OkLO 230 
54 aj p 1089 note 28 

81 Okl —Brown v Stata 266 P 491, 
40 OkLCr 1. 

64 CJ p 1089 note 24. 

88. Tex.—MitcheU v Stata 9® S.W 
2d 1026, 124 Tax.Cr 698. 

54 C J p 1089 note 26 
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A. OFFENSES AND BESPONSlBILm' THEBEFOB 


§ 60. Definitiotis and Distinctions 

An attempt to commit robbery ie the doing of eete 
toward the commfealon of robbery, and with eueh in¬ 
tent, but falling short of actual perpetration of the com¬ 
pleted ofTense, and an assault with Intent to commit 
robbery Is an assault with intent to taka money or oth¬ 
er valuable thing from the person of another by force 
or Intimidation 

An attempt to commit robbery has been defined as 
the doing of acts toward the commission of robbery, 
and with such intent, but falling short of actual per¬ 
petration of the completed offense,and tinder a 
statute making an attempt to rob a felony, an at¬ 
tempt to rob 13 as grave an offense as an actual 
robbery An assault with mtent to conmut robbery 
has been defined as an assault with intent to take 
izK>ney, goods, or other valuable thing from the per¬ 
son of another by force or intmudatioiL^^ It is a 
cnme against the person,and is charactenaed by 
practically the same features as are essential to the 
cnme of robbery, except that m robbery there must 
be a felonious taking of property 

Dishnchon between attempt and assault with in¬ 
tent Where the statutes provide a punishment for 
assault with mtent to commit robbery, and also for 
an attempt to commit a cnme generally, there exists 
the cnme of attempted robbery as distinct from the 
cnme of assault with mtent to commit robbery 
An assault with intent to rob is more than an at¬ 


tempt to rob It includes an attempt to rob,®® and 
in addition all the essentials of an assault^i In 
this connection it has been said that the difference 
between an assault and an attempt is that m the 
former there is an element of present abihty not 
essential to the latter 

§ 61. Elements of Offense and Defenses 

In order to constitute an attempt or assault with 
Intent to rob, the circumstances must have been such 
that the crime would have been robbery had the attempt 
been successful, but the accused may be oonvioted, even 
though the victim was in fact without money or valuable 
property 

In order to constitute an attempt or assault with 
mtent to rob, it must appear that the arcumstances 
were such that the cnme would have been robbery 
had the attempt been successful In accordance 
with the general rule that one may be guilty of an 
attempt to commit a cnme, although unknown to the 
criminal, there are extrinsic facts making its com¬ 
mission impossible, even though the victim was m 
fact without money or valuable property, accused 
may be convicted of an attempt to oomnut robbery^^ 
or of an assault with mtent to rob,^^ and the fact 
that accused did not find money which the victim 
had concealed about his person is no defense.’^ The 
gist of the statutory offense of assault with mtent 
to rob IS m assaultmg with mtent to rob,*^ not the 


83. Ho—state y HeGiimls, 59 SW 
83. 158 Mo 105 

54 C J p 1090 note 81 

84. Old.—Hutton y State, Cr, 215 
P 2d 588 

Onfmmowwlaw rate 

An attempt to commit robbery was 
a felony when the land which now 
constitutes the commonwealth was 
settled.—Commonwealth y Gulda, 19 
A.2d 98 841 Pa. 805 

83. Gal—^People y Duane. ISO P2d 
128, 21 Cal.2d 71. 

Ill.—People V Kuhn, 125 NIL 882. 
291 la 154 

Statatocy dsnuudatlon, of cvisae 
The statute providing that whoeyer 
shall assault another by willfully 
shootiiia at him or with Intent to 
commit murder, rape^ or robbery 
shall, on oonyietion, ^ imprisoned 
not more than twenty years, de¬ 
nounces four distinct offenses, in- 
oludiny assault with intent to com¬ 
mit robbery, with the same punish¬ 
ment for each.—State y Jackson, 8 
So 2d 285. 200 lau 482. 

Armed assanlt with intent to rob 
Prisoner who, with other :prl8oners, 


allegedly attacked with a chain a 
deputy jailer from whom keys to the 
Jail and money were taken, should 
have been indicted under statute 
dealing with armed assault with in¬ 
tent to rob —Jones y Commonwealth, 
196 S W2d 978, 808 Ky 106 
86 CaL—People y Duane, 130 P2d 
128, 21 CaL2a 71. 

87. CaL—People v Duane, supra. 

88. CaL—People y Bums 60 P 16, 

70 P 1087, 188 CaL 159, 60 DILA. 
270 ^ 

89 US—IT & y Spain, DCDL, 82 
F Supp 28 

90 US—^U S y Spain, supra. 
CaL—People y Burns 69 p 16. 70 P 

1087. 188 CaL 159. 80 L RJL 270 

91 US—U S V Spain. DOHL. 82 
F Supp 28 

98 Cal —People y Bums. 69 P 16, 
70 P 1087, 188 Cal 159, 60 DR.A. 
270 

93. NH.—State y lacavone, 155 A. 
701, 85 NH. 207 

9A Cal—People y Dee. 13 P2d 048. 
125 CaLApp 709 

93. Oospos gtirls dted in 
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Alexander y State. 19 SB 2d 858, 
367, 68 GaApp 708 

Ind.—Bamilton y SUte, 86 Ind. 280, 
10 Am-R. 22 
54C Jp 1090 note 41. 

96. Hass.—Commonwealth v Wil¬ 
liams, 46 NB 2d 740, 812 Mass 668 

97 Ky—Gapolan y Commonwealth, 
196 eW2d 744, 802 Ky 867— 
Murphy y Commonwealth, 76 SW 
2d 841, 255 Ky 676 
“An assault with Intent to rob ie 
constituted by the existence of facts 
which bring the offense within the 
definition of an assault coupled with 
the intention to commit robbery*’— 
Gage v State, 66 SW2d 806, 207. 
124Tex.Cr 679 

One offense created by statute 
The statute creating crime of as¬ 
sault with Intent to rob does not 
contain two offenses but prescribes 
only one oflenee which may be com¬ 
mitted by commission of an unlaw¬ 
ful and malicious assault with an 
offensive weapon with feloniotis in¬ 
tent to rob person assaulted or by 
demanding money or property in a 
forcible and violent manner with In- 
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killing or wounding,or the completion of the as¬ 
sault by a battery The offense may be a degree 
of armed robbery imder the particular evidence of a 
case.^ 

Am offensive weapon or mstrument within a 
statute relating to assault with an offensive weapon 
or instrument is a weapon or instrument used m 
attempting a robbery as distinguished from one 
which would be hkely to produce death or great 
bodily harm.^ 

§ 62. -Overt Act 

There can be no attempt to commit robbery In the 
abaence of an overt act In part execution of the Intent 
to commit the crime 

In accordance with general rules, there can be no 
attempt to commit robbery m the absence of an overt 
act in part execution of the mtent to commit the 
•crime.* Abandonment of the purpose or intent to 
rob before commission of an overt act precludes 
g^lt of the crime of attempt to rob,^ but repentance 
after commission of an overt act will not nd the 
attempt of its cnmmal character ^ 

§ 63 -Intent 

It must appear that the accused had the intent to 
eteal or rob, and there can be no conviction where the 
Intent was to take under a claim of right. 

It must appear that the accused had the intent to 
steal* or rob,^ and accused cannot be convicted 
where his mtent was to take under a bona fide claim 
of r^t.* A specific intent to rob a particular person 
is not essential to commission of attempted rob¬ 
bery;* a general attempt to rob any persons found 
m a certain place is suffiaent^* 


Where mahee aforethought is by statute made an 
dement of the crime, it is not necessary to show 
actual ill will toward the victim.^^ 

§ 64 -Assault 

An assault Is an essential element of the crime of 
assault with Intent to rob 

An assault is an essential element of the crime of 
assault with mtent to rob Pointing a loaded re¬ 
volver at the victim ^^Tth a command to give money 
to accused is an assault with intent to commit rob¬ 
bery, even though the \ictim was given an opportun¬ 
ity to escape from the threatened violence by compl> - 
mg with the demand.^* 

§. 65 —Force or Intimidation 

It is essential that the accused ehould have used* 
or intended to use, force or Intimidation; and resletance 
by the victim does not preclude existence of the ele¬ 
ment of force or Intimidation 

It is essential that accused should have used, or 
intended to use, force or mtimidation,^^ hut the 
crime may be committed by intimidation as well as 
by actual force,^* and proof of actual abilily to 
inilict the injury threatened is not necessarily es¬ 
sential Resistance by the victim does not preclude 
existence of the element of force or mtimidation.^^ 

Subsequent force Violence forming an element 
of the offense must not be subsequent to the attempt 
to take the property 

Degree of force There must be an appreciable 
degree of personal violence used or mtended to con¬ 
stitute the force essential to the crime of attempted 


tent to rob —Reed v Commonwealth, 
185 avrsd &$7, 281 Ky 188—Terrill 
\ Commonwealtli. 59 SW2d 564, 248 
Ky 618—IdtUe v Commonwealth, 56 
6W2d 526, 24$ Ey 866-^Hannah t 
C ommonwealtili. 46 fiW2d 121, 124, 
242 Ey 220, overrulinff Chappell ▼ 
CommoonrecUth, 255 SW 90, 200 Ey 
429 

9& Ey—Uurphar v Commonwealth, 
75 SW2d 841, 255 Ey 676 
98 Ey—Mnrphy v Commonwealth, 
supra. 

1. Ey—Gapoian ▼ Commonwealth, 
186 S W2d 744, 802 Ey 867 
9; Ey—^Murphy v Commonwealth, 
75 SW2d 841, 844, 255 Ey 676 
Cana held olTensivo weapon or Instm- 
snent 

Ey—^Uurphy v Commonwealth, su¬ 
pra. 

8. Ark.—Dodd v State, 75 SW2d 
789, 189 Ark. 844. 

NT—People V Rizzo, 168 NE 888, 
246 NT 834, 56 AuLR. 711. 

64 C J p 1090 notes 48, 46 


4. Conn.—State v Feltovie, 147 A. 
801, 110 Conn. 803 

5. Conn.—State v Feltovic^ supra. 
54 C.J p 1090 note 46 

6. Iowa.—State v Lewis, 154 KW 
432, 178 Iowa 648, Ajm.CSaa.l918A 
403 

54 C J p 1091 note 47 
7 NH.—State ▼ laoavone, 155 A. 
701, 85 NH. 207 

Ohio—Foss V Stata 178 NE 296, 86 
Ohio App 417 

Tex.—Alaniz v States 177 S.W 2d 965, 
147 TexXSr 1. 

54 CJ p 1091 note 48 

8. Tex.—^Barton v State, 827 8.77 
817, 88 Tex.Cr 868, 18 A.L3. 147 
Va.—Butts y Ckmunonwealth, 188 S 
E 764, 145 Va. 800 
54 CJ p 1091 note 49 

9 Wash.—State v Waite, 261 P 
855. 141 Wash. 429 

10 Wash.—State v Walter supra. 

54 CJ p 1091 note 61. 

11. Arki—Gordon v State* 187 SW 
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918, 125 Ark. Ill, Ann.Cas.l918A 
419 

64 CJ p 1091 note 58 

UL NH.—State v laeavone, 155 A. 
701, 85 NH 207 

Ohio— FOSS V State* 178 NJBL 896* 86 
Ohio APP 417 

18. IIL—People V HOnry, 199 NE 
861. 866 HI. 141. 

14i IIL—People v. Ryan, 88 N E 170, 
289 IIL 410 

64 CJ P 1091 note 65 

IB. Colo—McNamara v Peopla 48 
P 641, 24 Colo 61 

IS. Colo—^McNamara v People, su¬ 
pra. 

17 lU—People ▼ EuJin, 125 NE^ 
882. 291 m. 164. 

18. Iowa.—State v liewie, 164 NW 
482, 178 Iowa 648, Ann.Ca8l918A 
403 

Ohio—Hanson v State, 1 HE 186, 
48 Ohio St. 876 

64CJ p 1091 noteft. 
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robbery or assatdt with intent to rob,^^ bat, subject 
to this requirement, the amount or degree of force 
exerted is immatenaL^^^ 

Accusation of crime Under a statute defining 
robbery in the third degree as an extortioa or 
gainmg of the money or proper^ of another by ac¬ 
cusing or threatening to accuse him of a felony, and 
other statutes punishing an attempt to commit such 
crime, an accusation or threat to accuse one of doing 
something not a fdony does not constitute an attempt 
to commit robbery m the third degree.*! 

Attempt to snatch, Under a statute providmg 
punishment for ''whoever shall be found guilty of 
attempting to rob, from the person of another, 
money or other property by cutting or teanng the 
dothes, thrustmg the hands into the pockets, or 
otherwise," an attempt to snatch property is pumsh- 
able under the "otherwise" provision of the stat¬ 
ute.** 


I 66. —• Ownership 

In order to constitute assault with Intent to rob, the 
property Intended to be taken must have been that of 
some one other than the accused, although It need not 
have belonged to the victim of the assault. 

In order to constitute the cnme of assault with 
intent to rob, it is essential that the property intend¬ 
ed to be taken should have been that of some one 
other than accused,** but it is not necessaiy that 
the property should have belonged to the victim of 
such assault*^ 

§ 67. Persons Liable 

All persons actually participating or aiding and abet¬ 
ting In the commission of the attempt or assault are 
subject to prosecution and punishment therefor 

All persons actually partKipatiiig or aiding and 
abettmg m the commission of an attempt or assault 
with mtent to rob are subject to prosecution and 
pumshment therefor ** 


B PEOSECUTION AND PUIUSHMENT 


§ 68. Ihdictmeiit or Infomoation 

An Indictment or information for attempt or assault 
vrlth Intent to rob most allege every fact and circum¬ 
stance that is necessary to constitute the offbnse. In¬ 
cluding the assault and the Intent. 

An mdictment or mformatioa for attempt or as¬ 
sault with mtent to rob must all^e every fact and 
circumstance that is necessary to constitute the of¬ 
fense,*® including the assault*7 Where the facts 
and allegations m the mformatioa or mdictment 
clearly show that the crime charged is a felony, it 
is not necessary to go further and allege that the 


act was done feloniously** Under general rules 
particular mdictments or mformations have been 
held sufficient** or insufficient*® It has been said 
that the same particulanty is not required m cliarg- 
mg attempted acts as is reqmred m chaxgmg the 
completed crime.*! 

Intent An indictment or information for an at¬ 
tempt or assault with mtent to rob should charge the 
essential mtent** Intent has been held suffiaently 
charged by an allegation that accused attempted 
fraudulently to take the property,** or that he acted 


IP. Ill -^People T Byao, 88 NJD 170, 
8S9 lU. 410 

sa Arte.—Gordon v State, 187 SW 
SIS, 125 Ark. 111. 

54 GJr p 1092 note 61. 

81. Ido—State V Snow, 6 8.W2d 
924, 220 Mo 267 

64 CJ p 1092 note 62 

88. lia.—State ▼ West, SO So 848. 
166 lA. 274. 

54 eJ P 1092 note 65 

88. Ala.—Douglass ▼ State, 107 So 
791, 21 AlaApp 289 

84 . Ala.—Douglass v State, supra. 

Mo—State ▼ Carroll, 125 SW 1051, 
214 Mo 892, 21 LJUL;tfa, 811. 

54 aJ p 1092 note 67 

88. Ark.—Stone v State, 268 S.W 
110,162 Ark. 154. 

64 CJr p 1092 note 6S 

88 . FUu—Biehards ▼ Mayo, 146 So 
94, 108 Ida. 208 

64 CU p 10S2 note 69. 


87 Iowa.—State v Norman, 180 N 
W 161, 190 Iowa 472 
64C J p 1092 note 70 

88. Fla.—Hamilton v State, 182 So 
854. 183 Fla. 481. 

89 Ala.—White V States 189 So 118, 
24 AUuApp 676—Terry v State, 184 
So 820, 22 AlaApp 821 
HL—People V Crump, 88 NJai2a 687, 
402 m. 204. 

Ky—^Terrill v Commonwealth, 59 S 
W 2d 664, 248 Ky 618 
Mo—State t Soott, 58 SW2d 276, 
882 Mo 255. 90 A.L.R. 860 
64 G J p 1092 noto 78 
Xaformaeiaa ohargiag goi&g on 
train with Intent to rob need not 
charge manner of boarding traJzL— 
State V Vaughan, 1 P2d 888, 168 
Waafa. 681. 

irniw at erm vaziaiioe b e t wa an aeettia» 
toxy and desoaipttve part of In. 
ttotseent 

There was no material variaaee be¬ 
tween aoeosatory part of ixkdlotment 
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enlarging accused with assault to rob 
with offensiye weapon** and de- 
scrlptlYe xMLTt of Indictment <diarging 
oflenae was committed with a **pi8- 
tol, a deadly weapon,’* aincs a **dead- 
ly weapon’* la recognized to be an 
’’offensive weapon'* as such term is 
used in the statute under which in¬ 
dictment was drawn.—^Reed v Com¬ 
monwealth. 186 SW2d 807, 281 Ky 
189 

80. Fla.—Richards v Mayo, 146 So 
94, 108 Fla. 808 

64 C J p 1092 note 74. 

81. Ark.—Traver v State, 81 SW 
616, 72 Arte. 524. 

as. Iowa.—State ▼ Norman, 180 N 
W 161, 190 Iowa 472 
54 GJ p 1092 note 76 

83. Tex.—rBuford v State, 111 SW 
2d 268, 188 Tex.Cr 820—Bing v 
State. 78 SW2d 682. 127 Tex.Cr 
666 

54 GJ p 1092 noto 77. 



77 C J S 


BOBBERY 


§5 68-70 


"felomously,”*^ or “m pursuance of” an assault 
and attempt to rob,®5 qj. |)y other terms clearly 
impl3ang such mtent®® It is not necessary to allege 
a f elomous mtent on the part of accused to convert 
the money to his own use and to deprive the owner 
thereof and an information charging assault with 
intent to rob need not charge that the assault was 
with intent to assault^s 

Description of Property It is not necessary par¬ 
ticularly to describe the property accused intended 
to take,*® or to allege the value of the property 

Ownership An mdictment or mformation for an 
attempt or assault with mtent to commit robbery 
need not allege the ownership of the property,or 
negative accused's ownership thereof Where an 
mdictment or mformation undertakes to set forth 
ownersh^, it is suffiaent to allege that the proper^ 
was m the immediate custody or possession of the 
victim of the attempted robbery,^* or that the victim 
was entitled to the possession of the money as 
against accused, and that accused was not the owner 
of the money 

Consent Nonconsent of the victim is sufficiently 
averred by allegations of force or intimidation.^* 


Completed offense. The mdictment or informa¬ 
tion need not define the offense of robbery ** It 
need not,^^ and should not,^* allege the elements of 
the completed offense of robbery 

§ 69. — Issues, Proof, and Variance 

Material allegatlona of the Indictment or Informa¬ 
tion must be proved and a varianoe In a material mat¬ 
ter fe fatal 

Under general rules, material allegations of the 
indictment or mformation must be proved, and a 
variance m a material matter is fatal 

§ 70. Burden of Proof and Presumptions 

The burden Is on the prosecution to prove the guilt 
of the accused 

The burden xs on the prosecution to prove that 
accused, either alone or while acting m concert 
with another under a previously formed design to 
commit the offense of assault with mtent to rob, did 
m pursuance thereof commit the offense as al¬ 
lied.*® In a prosecution h>r assault with intent to 
rob, while armed with a dangerous weapon, proof 
that a gun was pointed at the victim raises a pre¬ 
sumption that It was loaded,*^ casting on accused the 
burden of proving the contrary ** 


84. Ker—ntete v Hjosbee. 101 P 
SOX 11 Kev 270 

85. Kev—State ▼ Hughes, supra. 

86. Ind.—Paulkner v State, 141 K 
SL 614, 198 Hid. 068 

64 C.J p 1091 note 80 

87. Ho-^tate v Scott, 68 SWld 
276, 882 Mo 266. 90 AJUIL 860 

88. Bla^Kamilton v State, 182 So 
884, 188 Fla. 481. 

Beasoa for rule 

<rrhe information alleges that the 
defendant assaulted another, and a 
further allegation that he intended 
to assault another would be mere 
surplusage. The completed act is 
sufficiently alleged, and this would 
of necessity Include the ^tent to as¬ 
sault.’ ”—Hamilton v State, supra. 

88. Tenn.—Blackman v States 88 S. 

W2d 899, 169 Tenn. 197 
Tex.—^Buford v State. lU S.W2d 
258, 188 Tex.Cr 820 
64 OJ p 1098 note 81. 

Wliexe no proof was offered as to 
property other than money, failure of 
Information charging attempt to rob 
to describe other property was Imma- 
teriaL—State v Scott. 68 8.W2d 276, 
832 Ho 265, 90 AXH. 860 
Omission of words ^‘personal proper^ 
ty" 

In prosecution for an attempt to 
commit robbery, fSailure of informa¬ 
tion to allege the taking of **personal 


property** was not prejudicial where 
allegation of information that ac¬ 
cused attempted to **take’* implied 
physical seixure of something tangi¬ 
ble and accused who foiled to Inter¬ 
pose a demurrer to information was 
fUUy informed of charge by testimo¬ 
ny taken at preliminary examination. 
—People V Sanchez, 95 P2d 462, 85 
CaULpp 2d 816 

40. Ind.—Buntin v State, 68 Ind. 
88 

Ey—Commonwealth v Tanner, 8 Sr 
Op 264. 
iBoney 

Allegation in information dtaiging 
attempt to rob named person of cer¬ 
tain money ellver, and currency was 
held sufficient without alleging 
amount or value thereof—State v 
Scott, 68 SW2d 276, 882 Mo 266, 90 
A.LuR. 860 

41. Iowa.—State v Gulliver, 142 K 
W 948, 168 Iowa 138 

64 CJ P 1098 note 88 

40. Or—State v Dllley, 18 P 648, 
15 Or 70 

54 OJ p 1098 note 84. 

48. OkL—Tyson v IT S., 122 P 788, 
7 OkLCr 488 
64 OJ p 1098 note 86 

44. Fla.—Hamilton v States 182 So 
864, 188 Sla. 481. 

46. Cal—People v Johnson, 207 P 
267, 57 CaLApP 271. 
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46ii Iowa—State v. Horman, 180 K 
W 161, 190 Iowa 472 

47. Tex.—Morris v State, 18 Tex. 
App 66 

54 aJ. p 1098 note 88 

48. Iowa.—State v Norman, 180 K. 
W 151, 190 Iowa 472 

54 CJ p 1098 note 89 

49 Tex.—Barton y State, 227 SW. 

817, 88 Tex.Cr 868, 18 AXuB. 147 
54 OJ p 1098 note 91. 

FsUnre to prove taking <ff sum s^U 
leged in Indjotnaant charging accused 
with aiding and abetting an assault 
with an offensive weapon with intent 
to rob was held not error, since gist 
of offense was the aiding and abet¬ 
ting of an assault with Intent to rob 
—Tomlinson v Commcmweelth, 87 6 
W 2d 876, 261 Ky 186 
HbM no fatal varisnee 
Ala.—Richardson ▼ State, 188 So 
680, 287 Ala. 11. 

Ky—^Reed v Commonwealth, 185 S. 
W2d 867, 281 Ey 189—Lamb v. 
Commonwealth. 99 aW2d 441, 266 
Ey 561—Tomlinson v Cmmon- 
wealth. 87 S W2d 876. 261 Ey 186 

50. Tex.—Gtage v State, 65 SW2d 
806,124 Tex.Gr 679 

5L Or—State v MUo. 269 P 226. 

126 Or 288. 

54 C.J P 1094 note 98 

150. Wls —Lipscomb v Stats* 108 N 
i W 986. 180 Wis. 288. 
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§ 71 Admissibility of Evidence 

Under general rules as applied to the circumstances 
involved, particular evidence has been held admissible 
or Inadmissible 

Under general rules, as applied to the arcum- 
stances involved, particular evidence has been held 
admissible^^ or inadmissible,^^ as in the case of evi¬ 
dence offered on the issue of intent®** or identity 
Evidence is inadmissible to show that the person as¬ 
saulted had no money, unless it is shown that ac¬ 
cused knew that fact 

§ 72. Weight and Sufficiency of Evidence 

In order to sustain a conviction for attempt or assault 
with Intent to rob, the essential ingredients of the crime 
must be proved beyond a reasonable doubt by sufficient 
competent evidence 

Under the general rules, considered m Criminal 
Law § 900 et seq, it is necessary that the essential 
ingredients of the crime of attempt or assault with 
mtent to rob be proved by sufficient competent evi¬ 
dence®® beyond a reasonable doubt®® The essential 
mtent may be estabhshed by any arcuxnstances from 
which the jury may reasonably infer it,®® and such 
an mf erence may be proper de^ite accused’s failure 


to say a word about wanting valuables,®^ nor is it 
necessary to prove that the victim was searched®® or 
that there was any effort whatever to take from him 
any money or other thing of value.®® The victim’s 
successful prevention of the robbery has no tendency 
to disprove the mtent of accused to rob ®® Evidence 
of identification may be sufficient despite refusal 
of the identifying witnesses to swear positively that 
accused was the man,®® or their admission that a 
mistake is always possible ®® In order to establish 
the crime of assault with intent to comnut robbery, 
it is not essential to prove that the perpetrator was 
armed with a weapon,®7 and m a prosecution for 
assault with intent to rob while armed with a dan¬ 
gerous weapon, it is not necessary to prove that 
accused used the weapon on the victim.®® A show- 
mg of present abihty is not essential where accused 
was armed with a gun at the time of the attempted 
robbery ®® In order to sustain a conviction under 
an indictment charging an attempt to rob by putbng 
the victim m bodily fear, the prosecution must show 
beyond reasonable doubt that the victim was actually 
put m fear by the conduct of accused.^® 

Evidence sufficient The general rules rektmg to 


63. CaL—-People v Chrigga, SSt P. 
655, 114 OaLApp 188 

54 OJ p 1094 note 96 

Pomeesloii. oC ve^pons 

In prosecution for assault witli In¬ 
tent to rob, evidence that defendants 
when arrested had in automobile re¬ 
volver, sawed-ott shotgun, and cart- 
Tidges was held admissible —State v 
laeavone, 155 A. 701, 86 N H. 207 

64. Iowa.—State v QulUver, 148 K 
W 948, 168 Iowa 128 

64 CJ p 1094 note 97 

66 Mont.—State v Hhnaen, 141 P 
669, 49 MonL 861. 

64 CJ p 1094 note 98 

66. CaL—-People v Griggs, 299 P 
555, 114 CaLApp 183 

Vestfamony held material 
CaL—^People v Griggs, supra. 

Xa psoseoutioiL for automoUls baaO- 
Itry 

(1) Any fact legitimately tending 
to connect accused with commission 
of the crime. Including the finding of 
tracks leading from scene of at¬ 
tempted robbery to where evidence 
showed an automobile had been 
parked, was admissible, notwith¬ 
standing failure directly to connect 
accused with the trades or the anto- 
mobUe.—-Foreman v Stata 14 IfJBLfd 
546, 214 md. 79 

(2) Failure directly to connect ao- 
ensed wltb tracks or automobile af¬ 
fected merely the weight of such 


evidence, and not its admissibility — 
Foreman v State, supra 
SitsroiitidJBgs at soene 
In robbery prosecution in which ac¬ 
cused was found guilty of assault 
with intent to rob, court properly 
permitted chief of police to testify 
as to finding of wallet of prosecuting 
witness some distance from place 
where he had been assaulted, and 
iron pipe with which prosecuting wit¬ 
ness had apparently been struck, emd 
to describe the surroundings at scene 
of the assault the morning after the 
assault.—Gautney v State, AlaApp., 

68 So 2d 595, certiorari denied, Sup, 
58 So 2d 699 

67 Tex—Angley v State, 24 &W 
116, 86 TexCr 427 

68. Ala.—Edwards v State, 14 So 2d 
178, 88 AlaApp 886 

69 Tex—Gage v State. ®5 BWtd 
806, 184 TexCr 679 

60 Ala—-Porter v State, 1 So 2d 
809, 80 AlaApp 46, certlorail de¬ 
nied 1 So 2d 810, 241 Ala 9L 
Ky —-Herron v Commonwealth, 56 S 
W2d 974, 247 Sy 220 
Mass—Commonwealth v Williams, 
46 NlL2d 740, 318 Masa 658 
64 OJ p 1094 note 8 

61. Ky —Herron v Commonwealth, 
66 SW2d 974, 247 Ky 220 
54 <LJ p 1094 ziote 6 
Demand held VBBsoesssey 
Ga—^Martin v State, 48 S.Bb2d 486, 
i 77G4APP 287 
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Bvidenee ef demand. If ne ee ssa sy, 
held snffielen't 

Ga—James v State, 24 aiL2d 149, 
68 GaApp 765 

68. Ey—^Herron v Commonwealth, 
56 SW2d 974, 847 Ky 220 

63. Ky—^Herron v Commonwealth, 
supra 

64. HI—People v Kuhn, 125 KAL 
882, 291 HI 164 

NH .—State v lacarone, 165 A. 701, 
85 KH. 807 

68. CaL—People v Franklin, 188 P 
807, 46 CaLApp 1. 

64 aJ p 1095 note I 
Mattavs going to cretOdUly and 
weight of avidenoe 
Fact that identification of accused 
by two witnesses was uncertain and 
that another witness could recognize 
accused, but not the man who was 
with acenaed at the time the crimes 
were committed, went merely to the 
credibility of the witnesses and the 
weight of the evidence, not to its suf¬ 
ficiency to sustain convlctloa—Peo¬ 
ple v. Leary. 172 P 2d 84, 28 Oal 2d 
727 

66l Axk.—Weldon v States 14 8.W 
2d 246. 179 Ark. 10 

67 Cal^-People v Duane, 180 P2d 
123, 21 Oal 2d 7L 

68. Mass —Commonwealth v WU- 
llsms, 45 NE.2d 740, 812 Mass. 668 

89. CaL—-People v Raleigh, 16 Fid 
752, 128 CaLApp 105 

70 Va.—Falden v Commonwealth, 
189SJBI. 829, 167Ta.649 
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the weight and suffiaenqr of evidence in criminal 
prosecutions have been apphed m determmmg that 
the evidence m a particular prosecution for an at¬ 
tempt or an assault with intent to rob was sufficient 
to sustam a conviction,^! or that it was sufficient to 
prove the elements of the offense,^* such as as¬ 
sault,^* mtent to steal,and the use of, or mtent to 
use, force or intimidation ,7^ or was suffiaent to 
prove accused’s connection with, or partiapation in, 
the offense,^® as where accused demed his pres- 
cnce,^^ or, while admitting his presence, denied par¬ 


ticipation in the offense.^® 

Evidef%ce insuffictewt Similarly the general rules 
govemmg the weight and suffiaea (7 of evidence m 
prosecutions for crime have been apphed m deter¬ 
mining that the evidence offered and received in a 
particular case was insufficient to sustain a convic¬ 
tion for attempt or assault with mtent to rob,^® as 
where it was insufficient to prove the elements of the 
offense,®® such as mtent to steal,®! 2 aid the use of, 
or mtent to use, force or intimidation,®® or was in- 
suffiaent to prove accused’s connection with, or par- 


7X. AUl—O autnev v State, App. 58 
So 2d 696 certiorari denied. Sup, 
68 So 2d 699—Nelson v State, 46 
So 2d 281, 86 AUuApp 1, affirmed 
46 So 2d 286, 268 Ala. 666—MitcbeU 

V State. 18 So 2d 696, 81 Ala.App 
470—White V State, 139 So 118, 
84 A]a.App 676 

cal—People v Lieary, 172 P 2d 41, 28 
Cal 2d 740—^People v Leary, 172 P 
2d 84, 28 CaL2d 727—People v 
liarisey, 92 P2d 688, 14 Cal 2d 80 
—People V Doasrer, 64 P 2d 707. 6 
CaL2d 887—People v MoCabe, 297 
P 647, 212 CaL 70—People v Cry- 
der, 202 P 2d 765, 90 CaiJLpp 2d 194 
—People V Yankee, 179 P2d 682. 
79 Gal.App2d 481—People v Salt¬ 
er, 187 P 2d 840, 69 CaLApp 2d 59 
—POQPle V Pearson, 107 P2d 468, 
41 CaUU»p 2d 614, certiorari denied 
Pearson v People of State of Cali¬ 
fornia, 61 &Ct 1119, 818 US 587, 
86 L.Bd. 1542, rehearing denied 62 
set 862, 814 US 716, 86 L.Bd 
669—People v Hightower, 104 P 
2d 878, 40 CalJipp2d 102—People 
T Hanna. 97 P2d 847, 86 GalJLpp 
2d 883—People v BOcstrand, 81 P 
8d 1046, 28 CaLApp 2d 1—People v 
Rancho, 47 P 2d 1108, 8 CaLApp 2d 
666—People v Brandt, 6 P2d 667, 
118 CaUkiPp 628—^People v Griggs, 
299 P 656, 114 CaLApp 188—Peo¬ 
ple y DahL 890 P 608, 107 CaL 
App 802 

Oa.—^kbrtin v State, 48 SR2d 486, 
77 QaJU>p 287— Slater v State. 86 
8JD.2d 169, 78 GaJtpp 884-^aEaes 

V State, S4 SJD.2d 149, 68 GaApp 
766-^ezaiider v State. 19 SJB.2d 
868, 66 GaApp 708—Berry v State, 
180 SJB. 685. 61 GaApp 448 

nL-^eople V Duval, 198 NJBL 222, 
861 BL 496—People v Martishuis, 
197 NJBL 681, 861 BL 178—People v 
JTaalsh, 196 NJL 687. 860 B1 165 
—People V Rockwood, 198 NH. 
440, 858 BL 422. 

Ind.—Shannon v State, 192 NBL 886, 
207 Bid. 68A 

Iowa.—State v Mead, 22 NW8d 222, 
287 Iowa 476 

KV—^hadweU v. Commonwealth, 204 
aw.2d 677, 806 Ky 422—Qepoian 

V Commonwealth, 196 SW2d 744, 
802 Xy 867—Reed v Common¬ 
wealth, 186 SW2d 867, 281 Ky. 189 
—Clark V Commonwealth, 108 S 

WajS—84 


W2d 1036. 269 Ky 888—Robertson 

V Commonwealtih, 107 SW2d 292 
269 Ky 817—^Lamb v Common¬ 
wealth. 99 S W2d 441, 266 Ky 661 
—Blanton v Commonwealth, 96 S 
W2d 440, 266 Ky 178—Sargent v 
Commonwealth, 90 S W 2d 784, 262 | 
Ky 647—Allen v Commonw^th, 
90 S W 2d 726, 262 Ky 680— 
Murphy V Commonwealth, 76 SW 
2d 841. 256 Ky 676-Crutclifield v 
Commonwealth, 69 SW2d 988, 248 
Ky 704—Little v Commonwealth, 
66 aw 2d 626, 246 Ky 805—Rush 

V Commonwealth, 48 SW2d 713, 

241 Ky 306 j 

Mass —Commonwealth v Wllllama, 
45 NR2d 740 312 Mass 558 

Mich.—People v Gray, 249 N W 601, 
264 Mich. 156 

NT—People v Hogan, 281 NTS 
70. 246 APP Div 790 

NO—State v Jones, 42 SJB 2d 466 
227 NC 402 

Ohio—State v Curtis, 78 NB.2d 46. 
149 Ohio St. 158 

Old—Johnson v State, 65 P2d 1047, 
69 Okl Cr 40 

SJO—State V CaldwelL 286 NW 
649, 68 SJD 246 

Wash.—State v Lenzi, 4 P2d 827, 
166 Wash. 116 

64 C.J p 1095 note 7 

Armed with dangerous or deadly 
weapon 

CaL—^People v Paricer, 102 P2d 648 
89 CaLApp 2d 115—People v Bh- 
Strand, 81 P2d 1046, 28 CaLApp 
2d L 

Wis.—^Lipscomb v State, 109 NW 
986. 180 Wls. 288 

AntomohUe banditry 

Ind.—Foreman v State, 14 N.EL2d 
546. 214 Ind. 70 

78. CaL—People v Allen. 162 P 401, 
82 CaLApp 110 

Mo —State v Coz, 167 S W. 808, 260 
Mo 875 

78. Tez.—Cole v State, 887 SW 
256, 90 Tez.Cr 660—White v State, 
286 &W 988, 90 Tez.Cr 617 

74b Ala.—Porter v States I So 2d 
310, 241 Ala. 9L 

QaX —^People v Sanchez, 95 P 2d 462, 
86 CaLApp 2d 816 
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Tex.—^Brown v State, 147 S W.2d 788, 
141 Tex.Cr 147 
54 C J p 1095 note 10 
75. Ark.—Gordon v State, 187 SW 
913, 126 Ark. Ill, AnmCas 1918A 
419 

54 C J p 1096 note IL 

76 Gal—People v De Witt, 220 P 2d 
981, 98 CalJlpp2d 709-^eople v 
Griggs, 299 P 556, 114 CaLApp 
188 

B1—People V Barry, 21 NB.2d 661, 
271 B1 468—People v Martishuis. 
197NKL 681 861 B1 178 
Pa.—Commonwealth v Tnletic, Quar 
Sesa, 19 WashCo 90 
54 C J p 1095 note 12 
Aooesssry 

NT—People v RichetU, 86 NTS 2d 
279, 193 Mlsc. 756 

Wis.—Alto \ State, 268 NW 777, 
216 Wls 141 

77 Ark.—Weldon v State, 14 S.W2d 
245 179 Ark. 10 

54 C J p 1095 note 18 

78. BL—People v Leahy, 129 NJS. 

517 296 BL 688 
64 C J p 1096 note 14. 

79 Ala.—Kdwards v State, 84 So 
2d 178, 88 AUlApp 886 
Ark.—Dodd v State^ 76 &W2d 799, 
189 Ark. 944 

Fla.—Fesser v State, 161 So 889, 
113 Fla. 430—Stewart v State, 148 
So 440, 106 Fla. 908—Fkbal v 
State, 189 So 829, 104 Fla. 298 
Bi—People V urban, 86 NFl.2d 219, 
408 BL 420—People v Yaunoe, 88 
NSL2d 30, 878 BL 807 
Tenn.—Rice v State, 87 SW2d 1012, 
169 Tenn. 856 

Tex.—^Hinojosa v States 180 SW2d 
626, 147 Tex.Cr 340 
54 C J p 1096 note 15 

86. Tex.—MoffeU v State, 202 S.W' 
960, 88 Tex.Cr 284. 

8L Ky—Lanter v Commonwealth, 
108 SW2d 698. 268 Ky 68 
Mont.—State v Hanson, 141 P 669, 
49 Mont. 861 
54 aj p 1095 note 17 

88. Cal—People v Welsh, 60 P8d 
124, 7 CaL2d 209 

Tex.—Walters v State, 118 SW 
648, 66 Tex.Cr 10 
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ticipation m, the offense,^^ as against his claim of 
alibi 84 Where all the evidenrce tends to show the 
commission of the completed crime of robbery, a 
verdict convicting accused of assault with intent to 
rob cannot stand.88 

§ 73. Questions of Law and Fact 

On conflicting evidence questions of fact are for the 
JurVp but a peremptory Instruction should be given where 
the evidence Is not sufficient to show the accused guilty 
of the ofTense charged 

The credibihty of the evidence is for the jury 8* 
On conflicting evidence questions of fact are for 
the jury,87 such as the issue of whether there was an 
assault,88 and whether it was committed with mtent 
to rob 88 A peremptory instruction should be given 
where the evidence is not sufiEaent to show accused 
guilty of the offense charged ,80 and, where only one 
conclusion may reasonably be drawn from the facts, 
the question of mtent is one of law for the courtoi 

§ 74 Instructions 

On a trial for an attempt or assault with intent to 
rob, the court ehoutd Inetruet the Jury ss to the ele¬ 
ments of the offense, correctly stating the law appileabla 
to the laeues and evidence 


On a tnal for an attempt or assault with intent 
to rob, the court should instruct the jury as to the 
elements of the offense,88 such as the mtent to steal 
or rob,88 and the use of, or intent to use, force or 
intimidation. 84 The mstructions should correctly 
state the law88 and should be applicable to the is¬ 
sues and evidence ,88 and these rules have been ap¬ 
plied with respect to instructions relating to the use 
of a dangerous or deadly weapon,®^ or the connec¬ 
tion of accused with tiie offense or his partiapation 

thereirL88 

Included offenses Where the evidence is siiffiaent 
to raise the issue as to whether accused was guilty of 
another offense mcluded m an attempt or assault 
with mtent to rob, the court should instruct the 
jury as to such other offense ,88 but, where the 
evidence raises no such issue, no mstructiOQ as to an 
mcluded offense need he given.^ 

§ 75 Verdict 

General rule# have been applied with respect to the 
form, eufllolency, and oonatruotlon of the verdlot. 

General rules have been apphed with respect to 
the form, sufficiency, and construction of the verdict 


83. NY—People v ICarglotta, 55 
NBSd 381, 292 NY 26 
Tex.—Carter v State, 288 S.W 174, 
104 Tex.Cr 168 

Ala.—Perdue v State. 86 So 
158, 17 AltuApp 500 

86. Ala.—De Omaf v State. 87 So 
8d 180, 84 AUlApp 187—^Edwards 
V State 84 So 2d 178, 174, 88 Ala. 
App 886 
P ea e o n . for mle 

**Said verdict was unsupported by 
the evidence and was manifestly a 
compromise verdict whldii the law 
does not approve or contemplate It 
also shows the exercise of a discre¬ 
tion by the Jury not based upon the 
law or facts, hence in law was con¬ 
trary to the law and the evidence." 
—Edwards v State, supra. 

Svldsnos held to estaUldh arohbery 
rather ihsa attempt to oonunit 
robbery 

Gal—People v Corhery, 25 P2d 257. 

184 CaULpp 294 

86 HL—People v Leahy, 129 NB. 
517. 619, 295 BL 588. 

87 Ariz.—Hunter v State. 80 P2d 
499, 48 Ariz. 269 

Ey—Herron v Commonwealth, 56 8 
W2d 974, 247 Ey 220 
Hiss^-Green v State, 187 Sa 745, 

185 msB 192 

Ho—State v Broyles, 295 SW 664, 
817 Ma 276 

Tex.—Galban v States 64 aW2d 971. 
124 Tex.Cr 648 ' 


Yhrideaee held suflleieiit for Jury 
Ala.—^Bsmum v State, 47 So 2d 245 
85 AlaA.pp 297 certiorari denied 
47 So 2d 247, 254 Ala. 22 
Cal—People v Iieary, 172 P2d 84, 
28 Cal 2d 727 

111—People V XHival, 198 N.B. 822 
861 Ill 496 

Ey—Murphy v Commonwealth, 76 
SW2d 841, 255 Ey 676—Terrill 
V Commonwealth, 59 SWSd 564, 
248 Ey 618—Herron v Common¬ 
wealth. 56 SW2d 974, 247 Ey 
220 

88. Iowa.—StaU v Lewis. 164 NW 
482, 178 Iowa 648. AnnCasl918A 
408 

89. Ala.—^Porter v. State 1 So 2d 
809 80 Ala.App 46. certiorari de¬ 
nied 1 So 2d 810, 241 Ala. 91 

Del—State v Lyons, 184 A. 488, 
7 WWHarr 428 

Mass —Commonwealth v Williams, 
45 NE 2d 740, 812 Mass 558 
NH.—State v lacavone, 166 A. 701, 
85 NH. 207 
64 OJ p 1095 note 25 
9a Tex.—Ga«e v State, 65 SW2d 
806, 124 Tex.Cr 679 
9L Va.—^Butts V Commonwealth. 

188 S E 764 145 Va. 800 
98. Iowa.—State v Schell, 168 NW 
62, 172 Iowa 127 
64 CLJ p 1096 note 82 [a] 

9a Ky—Lanter v Commonwealth, 
108 S.W2d 698, 268 Ey 68 
54 aJ p 1095 note 28 

aa Iowa.—state v Lewis, 154 NW 
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482, 178 Iowa 848, Aiin.Cas.l918A 
408 

95. Va.—Palden v Commonwealth. 

189 S E. 829 167 Va. 549 
64C J p 1096 note 81 [a] 

99. Ky —strode v Commonwealth. 
192 SW2d 963. 801 Ey 676—Little 

V Commonwealth. 66 S.W2d 626, 
246 Ey 805 

Tex.—Pugh V State, 97 aW2d 200, 
181 TexO 169 

Va—Ealden v Commonwealih. 189 
S E. 829, 167 Va 549 
97 Wia—Lipsoomb v State^ 100 N 
W 986. 180 Wis 288 
ZhstmotioiL held proper 
Ey—Reed v Commonwealth, 186 S 
W2d 867. 281 Ey 189 
54 C J p 1096 note 34 [b] 
iBstruotioa held improper 
Ind.—Workman v Stata 21 NJBI2d 
712, 216 Ind. 68, rehearing denied 
28 NB2d 419, 216 Ind. 68 
Miss—Williams v State, 89 So 2d 
8. 205 Miss 615 
54 CJ p 1096 note 84 [aJ 
9a Ark.—Stone v State, 258 SW 
116, 162 Ark. 154 
54 CJ p 1096 note 88 
99 Ey—Lanter v Commonwealth, 
108 aw 3d 698, 268 Ey 58 
54 CJ p 1096 note 36 
L Ey—Clark v Commonwealth, 108 
SW8d 1036, 269 Ey 888—Murphy 

V Commonwealth, 75 aW2d 841, 
265 Ey 676—Wattles v Common¬ 
wealth. 215 SW 291. 185 Ey 486 

,54CJ p 1096 note 86 
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m a prosecution for an attempt or an assault with 
mtent to commit robbery ^ 

§ 76 Sentence and Punishment 

General rules have been applied with respect to the 


§§ 75-77 

punishment Inflleted for an attempt or assault with In¬ 
tent to commit robbery. 

General rules have been applied with respect to the 
punishment inflicted for an attempt or assault with 
mtent to commit robbery.^ 


IV. BASm BOBBERY 


§ 77. Offense and Responsibility Therefor 

Statutes creating and punishing the offense of enter¬ 
ing a bank with intent to rob ouch Institution do not 
denounce the crime of robbery but create a new and 
distinct offense, and In order to make out the statutory 
offense the essential elements thereof must be present. 

Statutes creatmg and punishing the off^ise of 
entering a bank or other depositary with mtent 
to rob such institution and doing violence therein 
do not denounce the crime of robbery,* but create 
a new and distmct offense.* Under some statutes 
in order to make out the statutory offense violence 
or putting m fear must accompany the takmg or at¬ 
tempt to take,* and under statutes makmg it an 
offense to enter a bank and intimidate its employees 
with mtent to rob, the felony created lies m the 
violence m or agamst the bank or other institutioii,^ 
coupled with die mtent to steal its money or prop¬ 
erty,* and It IS not essential to the commission of 
the offense that there should be an actual robbery * 
Under the federal statute makmg it an offense to 
rob a bank the deposits of which are msured by the 
Federal Deposit Insurance Corporation, an essential 


element of the offense in a prosecution under the 
statute for robbing a state bank is that the bank was 
msured by the corporation but, in view of the 
statutory definition of ''bank*^ as including any mem¬ 
ber bank of the Federal Reserve System and any 
bank orgamzed or bperating under the laws of the 
Umted States, the statute applies to the robbery of 
a bank oi^^anized or operatmg under the laws of the 
Umted States regardless of whether it is a member 
of the Federal Reserve System.li An accused is 
guilty of the offense if it was committed in further¬ 
ance of a conspiracy to which he was a party, ir¬ 
respective of his presence at die commission of the 
physical act constitutmg the offense, or if he aided 
and abetted those committing the offense.i* 

Word ^^bank/* as used m such a statute, has been 
held broad enough to mdude an umneorporated m- 
sbtution,!* and it means the premises, banking room, 
or bank buildings, as well as the corporate person.1* 

ConstrucHon and vaUdfty of sfatuUs Statutes of 
this character have been construed^* and held 


2. Mo—state v Heady, 289 aW 
564, 565, 816 Mo 111. 

54 C.jr p 1096 note 88 

Degree 

Verdict finding accaeed guilty of 
attempt to commit robbery was held 
not void because it did not find de¬ 
gree of robbery attempted where the 
legislature failed to mahe distinc¬ 
tion as far as punishment for at¬ 
tempt is concerned.—People v Ar- 
guero, 298 P. 520, 118 CalApp 424 
Oonstraotloa as to offense 
Where count charged accused with 
assault with a revolver and with in¬ 
tent to rob, and Jury found him 
guilty of assault with intent to rob, 
jury impliedly aetcuitted of as much 
of charge as related to revolver— 
State V Bums, 66 A.2d 489, 4 
Super 84. 

8. Mo—State v McFadden, 274 a 
W 854, 809 Mo 112 
64 C J p 1096 note 40 
Paalghinent lield eaccessive under 
elamuastanoesi snd rednoed 
OkL—Johnson v State^ 65 P 2d 1047, 
59 OkLGr 40. ' 

•i, Mloh.—^People v Quigley, 185 N 
W 787, 217 Mich. 218. 


a Mich.—People v Quigley, supra. 
54 C J p 1097 note 44 
a Tenn.—Rice y State, 64 SW2d 
19, 166 Tenn. 571. 

7 Neb—Smith v Stata 191 NW 
687, 109 Neb 579 

a Neb —Smith v State, supra. 

Iffoney in oare» custody, and oon^ 
trol of messenger of national bank 
was, in contemplation of law, in care, 
custody, and control of bank, as re¬ 
spects whether money stolen from 
messenger was property of bank so 
as to permit conviction under stat¬ 
ute.—White V XT S., 85 F 2d 268, 66 
AppDC 102 

9. Neb—Smith v State, 191 NW 
687, 109 Neb 679 
54 C.J p 1097 note 48 
la US—Hewitt V U S.,C.GJLMo, 
110 F2d 1. certiorari denied 60 S. 
Ct 1089, 810 US 641. 84 UDd. 
1409 

11 . US.—Ck>8sack v Swope* CLCJL 
Wash., 114 F 2d 998 
18 . Mo—State v Popa 92 S.W2d 
904, 888 MO 919. 

la Iowa.—State v Wagner, 210 N 
W 901, 202 Iowa 789. 

64 C.J p 1097 note 49. 
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14b Iowa.—State v Grimm, 85 NW 
2d 647, 650, 240 Iowa 471. 

15 Statute oonstraed to create four 
offenses 

Federal statute dealing with sub¬ 
ject of robbery of a bank Insured 
by Federal Deposit Insurance Cor^ 
poration creates four distinct oflens^ 
es consisting of offense In nature of 
robbery, entry of bank with intent to 
commit a felony or larceny therein, 
offense in nature of grand larceny 
and offense in nature of petit lar¬ 
ceny—Ward V U S., CJLOkL, 188 
F2d 270, certiorari denied 71 SCt. 
87, 840 US 864, 96 Ii.Bd. 681—Rawls 
V U S., CCA-Okl., 162 F2d 798, cer¬ 
tiorari denied 68 SwOt 47. 888 US. 
781. 92 liJSd. 864—Holbrook v Hunt¬ 
er, C C.A.Kan., 149 F 2d 280—Wells v 
U 6.. aCLATex., 124 F8d 884* cer¬ 
tiorari denied 62 SCt 941, 816 ua 
661, 86 liJCd. 1788 rehearing denied 
62 act 1089, 816 US 708, 86 IM. 
1776 

■fcft StSniier of 

Iowa.—state v Grimm, 85 NW2d 
647, 240 Iowa 471 
Amendment of statute 
ua—Steffler v Johnston, C.CA.CS1., 
121 FAd 447, certiorari denied 62 
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§ 7& Prosecution and Punisliment 
a. Indictment or informatioxi 
b Evidence 
c Tnal 

d. Sentence and pumshment 
a. IndictmsEit or Infoxmation 

An Indictment or information In a prosecution under 
the bank robbery statutes Is sufficient to charge the 
crime if It follows the language of the statutei but It 
Is not necessary to use the exact statutory language If 
words of similar Import are employed and the accused 
Is not prejudiced by the language used 

An indictment or information in a prosecution 
under statutes making bank robbery a distinct of¬ 
fense IS sufficient to charge the crime if it follows the 
language of the statute, ^ven though no mention 
of the statute is made m die indictment,but it is 
not necessary to allege all of the alternate arcum- 
stances set forth m the statute, it bemg suffiaent if 
one 18 diarged,^^ and it is not necessary to use 
the exact language of the statute if words of 
sinular import are employed and accused is not pre¬ 
judiced m any way ^ the language used *0 The 
pleader is not remitted to the ccnmnon-law defimtion 


of "robbery,and the mdictment or mformation 
need not contam allegations that property was taken 
from the person or presence of the mdividual as¬ 
saulted,^^ or that It was taken by force An al¬ 
legation of the intent necessary under the statute 
may be mferred from allegations of facts equivalent 
thereto Where an element of the offense is that 
the deposits of the bank robbed were insured by the 
Federal Deposit Insurance Corporation, the mdict¬ 
ment should allege that the deposits of the bank 
were insured by the corporation,^^ but an allegation 
that the bank was a member of the corporation 
does not make the mdictment fatally defective 
Under the statutory provision that whoever, m com¬ 
mitting the offense, assaults any person "or*' puts 
m jeopardy the hfe of any person the use of a 
dangerous weapon or device s(hall be pumshed as 
therem desenbed, the word "or” is used disjunctive¬ 
ly,and an indictment is sufficient under that pro¬ 
vision if it alleges an assault widiout alleging the 
placing of life in jeopardy,or if it alleges the 
placing m jeopardy without alleging an assaulted 
An indictment is sufficient under the federal bank 
robbery statute if it shows, among other thmg^, that 
the bank is one organized and operating under the 
laws of the Umted States,^^ and this is suffiaently 


set 187. 814 ITS 676, 86 LSd 
541. rdheaiing denied 62 S Ct 869 
814 US 714. 86 UBd. 669 motion 
denied ISx parte Stefller. 68 SCt 
198 317 US 697 87 Ii.Ed. 488 
Statute lialA not repealed by subse¬ 
quent statutes deaLling* with robbery 
—Ross T State. 182 KJSL 866. 204 
Ind. 281. 

16. US—Curtis V Hiatt. CA.Pa.. 
169 F2d 1019. certiorari denied 69 
set 636. 336 US 921, 93 LuEOu 
1083, rehearing denied 69 SCt 740 
886 US 941. 93 KBd. 1098 and 
rehearing: denied Curtis v Humph¬ 
rey. 69 set 929. 886 US 971. 98 
IiHd. 1122—Sanders ▼ Brady, DC 
Md.. 57 FSupp 87 
54 OJ p 1097 note 50 
17 US—Momeau v U S^ CJL 
Minn.. 181 r2d 642—Steffler v U 
S. CaA.Ind.. 143 F2d 772. cer¬ 
tiorari denied 65 S Ot 78. rehearing 
denied 65 SCt 116—Audett ▼ U 
a, aCULHeb., 182 F2d 628—Pick¬ 
ens: v U S. CCJLAla. 128 F2d 
883—Cossack v Swope» CCJL 
Wash.. 114 F 2d 998 
ABaffatloiL liexd snttoleint 

Cl) Aliegration following language 
of statute and in addition alleging 
that the property which accused pur- 
ppM^ to ateal was money—Ross scc 
StatSK 488 N9. 865. 204 Ind. 281. 1 
<2) Pleading in disjunctive tidit 
accused did enter or attempt to •en¬ 
ter premtees of named bank or trust 
oompany or bgmMag asaDdatiUm with 


intent to rob bank or trust oompany 
or banking association or some per¬ 
son or persons therein.—State v 
Rafferty, 67 P 2d 1111. 146 Eam^ 796 
18. US.—Pickens ▼ U S, COA. 
Ala.. 128 F 2d 838 

19 US—^Thornburg t U. S, CC. 

A.Ean., 164 F 2d 87 
20, Iowa—State v Grimm. 86 NT 
W 2d 647. 240 Iowa 471 
Kan—State v Gwynne. 46 P2d 849. 
142 Kan. 18 

Okl—Newton v State. 71 P2d 122, 
61 Okl Cr 237—Newton v State. 40 
P2d 688. 56 OklCr 891. 
AUegatloas held suffleleat 
U S —Meyers v, U S , CCJLTex.. 116 
F2d 601 

Allegations held Insafloient 
Ufi.—Meyers v U S, supra 
81 Mich.—^People v Quigley. 186 N 
W 787. 217 Mich. 218 
54 C J p 1097 note 62 
22. ifich.—'People v Quigley, supra 
54 CJ p 1097 note 58 
83. Mich.—People v Quigley, supra 

24. Mich.—People v Quigley, supra 
64 C J p 1097 note 66 
Xnfosinatioa held not defective for 
failure to show whom accused in¬ 
tended to rob—State v Rafferty, 67 
P,2d 1111, 146 Kan. 795 

W US—Hewitt r u a, acA.Mo, 
j 416 F2d 1, certiorari denied 60 S 
CL 1089, 81ff UJ3. 641, 84 UTM. 
1409. 
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AUegratloii hold soOloleBt 
US—Pyle V Johnston, DCCal, 187 
F2d 869, certiorari denied 64 S 
Ct. 208, 880 U & 793, 88 UKd. 478 

20, US—Bayless v U S, CLCA. 
Mo., 147 F 2d 169. modified on oth¬ 
er grounds 150 F 2d 286—Hewitt v 
U S. C.aA.Mo, 110 F2d 1. cer¬ 
tiorari denied 60 S Ct. 1089, 810 U 
S 641, 84 LbHd. 1409 

87 US—Larson v U 8, aA.Mlch. 
172 F2d 886-^Gant v U S, CCA. 
Fla, 161 F2d 793—U S v Mur¬ 
ray, aCJLPa, 149 F2d 982 

88. US—Larson Y U S. aA.Mlch. 
172 F2d 886—Gant v U S, CCA 
Fla, 161F 2d 798 

89 US—U S V Murray, G.GJLFa. 
149 F2d 982 

Seia snAo&eiit allegratloa that lives 
were put in Jeopardy by the use of 
dangerous weapons —^Hewitt v U S, 
CCA.MO. 110 F2d 1. certiorari de¬ 
nied 60 set. 1089, 810 US 641, 84 
L.Ed. 1409 

60 US—^Byers v XT 8, GLA.Kan., 
175 F2d 654, certiorari denied By¬ 
ers V Cities Service Goa Co, 70 
S CL 188, 388 U S 887, 94 LJQSd. 545. 
Byers v U S, 70 S.Ct 1008, 889 
U S 976, 94 L.Bd. 1881. and Byers 
V Hunter, 71 SCt 628, 840 US 
949. 95 L.Ed. 684. 
xndiotment snSoLtnt 
US-—Cossack V SwopA aCJLWash., 
114 F2d 998. 
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shown without an express aIl^;ation where the name 
of the bank robbed, as set out m the indictment, 
contains the word "National” m the title,®^ 

Corporate capacity of hank need not be alleged^^ 
or proved,*® at least where there is evidence m- 
ferenbally indicating such incorporation and there 
IS no controversy on this issue 

Presence of money or property In a prosecution 
under a statute makmg it a felony to enter a bank 
and use violence with mtent to take or carry auay 
Its money or property, it need not be averred in the 
information that there was any money or property 
m the bank.*® 

b Evidence 

Competent evidence tending to throw light on the 
Issue of guilt or Innocence of the accused Is admissible 
In a prosecution for bank robbery while irrelevant or 
Immaterial evidence should be excluded General rules 
apply In determining the weight and sufficiency of the 
evidence 

In accordance with the general rules govemmg 
the admissibihty of evidence m cnminal cases, com¬ 
petent evidence of any facts or circumstances tend¬ 


ing to throw hght on the issue of guilt or innocence 
of accused m a prosecution for bank robbery is ad¬ 
missible,** while evidence which is immaterial or 
irrelevant on such issues should be excluded.*^ Gen¬ 
eral rules have been applied m determimng the 
weight and suffiaency of the evidence ** Robbery 
of the bank, rather than the alleged act of coun¬ 
seling and melting the robbery, constitutes the corpus 
delicti ** 

e. Trial 

Questions of fsot are generally for the Jury, the In¬ 
structions should be applicable to the Issues and evi¬ 
dence; and a verdict of guilty as charged In the infor¬ 
mation Is valid where the information charges facts con¬ 
stituting the statutory offense. 

It IS generally for the jury to determine on con- 
flKting evidence whether accused participated m the 
bank robbery*® and whether he is guilty or innocent 
of the crime charged The instructions diould be 
applicable to the issues and evidence.** A verdict 
finding accused "guilty of bank robbery, as charged 
in the first count of the information” is not m- 
lalid on the ground that the ivords "bank robbery” 
are not found m the statute, where the information 


31 US—^Byers v U S. CJLKbxl, 
176 F 2d 664, certloraxi denied By¬ 
ers V Cities Service Gas Co, 70 
set 188, 388 US 887, 94 KBid. 
645, Byers v U S. 70 SCt 1008, 
839 US 976, 94 LSd. 1881 and 
Byers v Hunter, 71 SCt 528, 840 
US 949. 95 KHd. 684 

32. Iowa.—State v Wagner, 210 27 
W 901, 202 Iowa 789 

KaiL^tate v Rafferty, 67 P2d 1111, 
145 Ean. 795—State v Phillips. 16 
P 3d 408, 186 Kan 407 

33. Iowa—State v Wagner, 210 N 
W 901, 202 Iowa 789 

54 CJ p 1098 note 69 

34. Old—Hinkle v State, 82 P2d 
96, 65 Old Cr 402 

Neb—Smith v State, 191 NW 
87. 109 Neb 579 
54 CJ p 1097 note 67 

36. Kan.—State v Rafferty, 67 P8d 
1111, 146 Kan. 795—State v 

Owynne, 45 P2d 849, 143 Kan. 18 
Ky—^Fry v Commonwealth, 82 S.W 
8d 481, 269 E:y 887 
54 C.J p 1098 note 61. 

Proof that hank wag iasnred hsia 

US—^Bayleas v U S, G.CJLlI)o., 
147 F2d 169, modified on other 
grounds 150 F2d 236—Hewitt v 
U S. CCj^Mo, no F2d 1, certio¬ 
rari denied 60 SCt 1089, 810 US 
641, 84 li Ed. 1409 

Testtmony that a o ene ed wlm ag- 
zeated was aanned with revolver w^s 
held admissibla—O'Connor v. Sta^ 
248 NW 660, 128 Neb 47^;' : 


87 US—U a V FOX, aOAJNT, 
97 F2d 918 

Iowa.—State v Papst 266 NW 498, 
221 Iowa 770 

Ky—Fry v Commonwealth, 82 8 W 
2d 491, 259 887 

8& Kan.—State v Fadler, 271 P 
283, 126 Kan. 664 
54 C.J p 1098 note 62 
Evidence held agffleient 

(1) To support conviction. 

US—Smith V U a, aA.CaI. 178 

P2d 181—U S V Fox, CCA.N 
T., 97 F2d 918—Prlsament v U 
S, C.C.A.Ge., 96 F2d 865—Cosaabk 
V U S, CCA-Cal, 82 P2d 214, 
certiorari dexiied 66 SCt 678, 298 
US 654 80 L.Ed. 1381, rehearing 
denied 66 S Ct 750. 298 U S 691, 80 
li.Ed. 1409, certiorari denied 56 S 
Ct 940, 298 U S 678, 80 UBd. 1899 
—U S V Hudspeth, DGLKy., 78 
F Supp 80 

DC—White V U a, 86 F2d 268, 66 
AppDC 102 

Ind.—Summers v State 187 NJL 245 
205 Ind. 527—Ross v State,. 182 N 
I E. 865 204 Ind. 281. 

Kan.—State v Gwynne, 45 P8d 849. 
142 Kan. 18 

Neb—Lee v State. 246 NW 445, 
124 Neb 165 

Tenn^Bibbs v State, 89 aWid 
1024, 162 Tenn. 646. 

54 GLJ. p 1098 note 62 M 

(2) To bbow that place iaerolTed 
waa a banlb—State v Mlkebh. 288 N 
W 606, 227 Iowa 640 

Byidenee held InanflUdsitb 
To bopport oonviotion. 
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us— Dawes v U a, CAJSj^ 177 F 
2d 255 

Ky—Fry v Commonwealth, 82 SW 
2d 481 259 Ky 337 
NM—State v Wallis, 283 P 906 
84 NM. 464 

Tenn.—Rice v State, 64 aW2d 19, 
166 Tenn. 57L 
54 C J p 1098 note 63 [b] 

89 Tenn.—Bibbs v State, 89 aW2d 
1024, 162 Tenn. 646 

4a US—U a V FOX, aCJLNT, 17 
F2d 918 

DC—Skiskowskl ▼ U S, 168 F2d 
177, 81 US AppDC 274, certiorari 
denied Quinn v U S, 67 aCt 769, 
830 US 822, 91 LEd. 1278, re¬ 
hearing denied 67 aCt. 1749, 381 U 
a 870, 91 U3Sd. 1872 
Iowa.—State v MIkeah, 288 N.W 
606, 227 Iowa 646 

Bvidecaoe held aalBcisa* to xegnire 
sahmlssiom to Jozy 
Iowa.—State v Davis, 226 NW 769, 
212 Iowa 181. 

BZy—Hams v. Commonwealtii, 62 
SW2d 793. 250 Ky 24L 
Minn.—State v Klashtoml, 282 N 
W 111, 181 Minn 203 affirmed 282 
N W 787, 181 Minn. 208 
Mb.—State v Davis, 68 SW8d 805 

4L Iowa.—State v Fspst, 266 NW 
498, 221 Iowa 770 

4a US—Hewitt V U. a, aCUiMo. 
110 F2d 1. certiorazi denied 10 a 
Ct. 1089, 810 U'a 641, 84 VEd. 
1409 

Ky—Fry V. Commonwealth, 82 IW 
2d 481, 269 Ky 887. 
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diarges foots oonsdtatmg the (^ense defined m the 
statute** 

d. Sentence and Pmdflhinent 

Statutory aubtectlona providing fbr increaaed punlah- 
ment In cases of aggravation do not create a separate 
and distinct offense but merely provide for increased 
punishment of an offender, and on conviction only a 
single sentence Is authorized, which should be for the 
aggravated offense 

Where the otfense of bank robbery is created and 
the punishment prescribed by one subsection of the 
bank robbery statute and a subsequent subsection pre^ 
scribes a greater penalty m the case of an assault or 
the putting of any person’s hfe in jeopardy by the 
use of a dangerous weapon by anyone committing or 
attemptmg to commit any ofiFense defined m the 
preceding subsection, the later subsection does not 
create a separate and distinct offense but merely 
provides for increased punishment of an offender 
assaulting or jeopardizing the life of any person.^^ 
On conviction, only a single sentence is authonzed,^^ 
whidbi should be for the aggravated offense,and 


the penalty must not be in excess of the maximum 
penmtted,^^ although the nustaken imposition of 
two sentences for the smgle offense is not a fatal 
error ** Where an accused pleaded guilty to, or was 
found guilty under, a count charging bank robbery 
by pointmg guns at the bank employees, he may 
properly be sentenced under a subsection providing 
the increased punishment,^^ although the increased 
punishment is not properly imposed under an indict¬ 
ment charging merely that accused put the bank 
employees m fear with a gun 50 a sentence of one 
found guilty of bank robbery in which the life of 
another was put m jeopardy by the use of dangerous 
weapons has been held mvahd where it provides a 
lesser pumshment than that prescribed by the stat¬ 
ute ^ 

Under a statute penalizmg bank robbery aggra¬ 
vated by kilhng or kidnappmg by imprisonment for 
not less than ten years or by death if the verdict of 
the jury so directs, the court, in the absence of a 
recommendation for imposition of the death penalty, 
IS not hmited to a sentence of ten years 


4a. San.—Stats v FrizzaU. 19 P2d 
694. 1S7 Ksji. 8S 

4i. US—Ward v U 8, CJLOkl.. 
189 F2d 270. oertloran denied 71 
8 Ct 87, 840 U S 864, 96 li-Ed. 681 
—Peeler v U S, COA-OKl, 168 
F2d 828—Slmunov v U S. CCLA. 
Mich., 162 F 2d 814-^Gaat v U S, 
C-CULina., 161 F2d 798—Coy v 
U S, CCA.Ky. 156 F2d 293. cer¬ 
tiorari denied 66 SCt 1010, 828 U 
8 841 90 Ii.Ed. 1615—Cmxn v 

U S. Cax-Or, 161 F2d 510—Hol¬ 
brook V Hunter, CCJLSan., 149 F 
2d 280—Barkdoll v U S, COA. 
Or, 147 F2d 617—Wilson v U 8, 
GCJLGal. 145 F2d 784—McDonald 
V Moinet, 0.aAMich., 189 F2d 
989, cerUorari denied 64 S Ct. 942, 
822 ua 730, 88 XjJBOL 1665. rehear¬ 
ing denied 64 aCL U42. 822 US 
769. 88 Ii.Fd. 1596—Dimenza v 
Johnston, aCJLCsL, 180 F2d 465, 
rehearing denied 181 F 2d 47— 
WeUs V U a, aCJLTez., 124 F 
2d 884, certiorari denied 62 SOL 
941, 816 US 661. 86 L.Fd. 1788, 
rehearing denied 62 SCt. 1089, 816 
US 798, 86 L.SSd. 1775—Hewitt v 
U a. aaA.Mo, no F2d l, oer- 
tiorarl denied 60 SCt 1089, 810 U 
a 641. 84 L.Ed. 1409—Barrett v 
U S, CCJUUa., 107 F 8d 488— 
U a V La Molinarew DCPa., 56 F 
Supp 780 

Contra U S v Harris^ BOLCaL, 26 
F Supp 788. 

4B. US—Holiday v Johnston, Cal., 
n set 1015, SIS ua S42, 560, 85 
UDd. 1892-Cram v U S, COA. 
Or, 151 F2d 510 —Barkdoll v U 
a, aCJLOr., 147 F2d 617—Wilson 
T U. a, aCJLCal., 146 F2d 784— 


Vautrot V U S., CCULArk., 144 
F2d 740—Wells v U S, COA. 
Tex., 124 F2d 384. certiorari de¬ 
nied 62 set 941, 816 US 661. 86 
L.Ed. 1788, rehearing denied 62 S 
Ct 1089, 816 US 708, 86 L.Bd. 
1776—Burrett v U S, CCA.Ala., 
107 F2d 488—Stevenson v John¬ 
ston, BCCaL, 72 F Supp 627. af¬ 
firmed, CCJL, 168 F2d 750, certio¬ 
rari denied 68 SOL 459 888 US 
882, 92 L Ed. 1117, rehearing denied 
68 set 668, 888 US 850, 92 L. 
Ed. 1182 

40 US—Crum v U 8, CCA-Or, 
151 P 2d 610—Wilson v U S, C C 
A.Cal 146 F2d 784—Wells v U 
a, CCA.Tex., 124 F 2d 884, cer¬ 
tiorari denied 62 SCt 941, 816 U 
S 661, 86 LJCd. 1788. rehearing 
denied 62 aCt 1089, 816 US 708, 
86 L.Ed. 1775—Hewitt v U S , C C 
A.Mo, 110 F 2d 1, certiorari de¬ 
nied 60 sot 1089, 810 US 641, 84 
L.Bd. 1409—Burrett v U S. CC 
AJUa., 107 F 2d 488 
47 US— Vautrot v U a, COA. 
Ark.. 144 F2d 740 

4& US—Holiday v Johnston, Cal. 
61 S Ct 1015, 818 U S 842 550, 85 
L.Ed. 1892—Stevenson v Johnston, 
BCCal, 72 FSupp 627, aiBrmed 
168 F2d 760, cerUorarl denied 68 
set 459, 888 US 888. 92 L.Ed. 
1117, rehearing denied 68 S Ct 658, 
888 US 850, 92 LuHO. 1182 

49 US —^Peeler T U S. CCA^OkL, 
168 F2d 828—Holbrook v Hunt¬ 
er, aCJLKan., 149 F2d 280 
PolatiBg gUL as ssssnlt 
Pointing a revolver or Shotgun at 
a person in process of patting him 
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in fear, or in the exercise toward 
him of force and violence, was an 
assault within meaning of statute — 
U S V Gebhart, B CLNeb, 90 F Supp 
509 

80. US—U S V Gebhart supra. 
Bs aso n s for mis 

(1) 'Putting in fear" with a pis^ 
tol, within terms of statute defining* 
attempted bank robbery, is distin¬ 
guishable from "puts in Jeopardy* 
the life of any person" in statuto 
defining assault in bank robbery — 
Meyers v U S. CCJLTex., 116 F.. 
2d 601 

(2) Mere holding of a pistol is- 
not an "assault" upon those persons 
who observe it—U S v Gebhart 
BCNeb, 90 FSupp 509 

61 US—Coy V Johnston, CCA. 
Cal. 186 F2d 818, certiorari de¬ 
nied 64 set 199. 820 US 788. 88 
LEd. 474, rehearing denied 64 SCt 
426. 820 US 816, 88 KEd. 498— 
U S V Coy, BCKy 67 FSupp 
661, affirmed, CCA.. 166 F2d 298, 
certiorari denied 66 SCt 1010. 828 
US 841. OOLwEd. 1616 
68. Benteaoe held act to exceed that- 
authorised by law 

(1) Life imprisonment—Binkley 
V Hunter, CA.EAn. 170 F2d 848, 
certiorari denied 69 SCt 646, 886 U 
S 926 98 L.Bd. 1087. rehearing de¬ 
nied 69 set 886, 886 US 968, 98:: 
LwEd. 1116 

(2) Thirty-five years imprison¬ 
ment—Thornburg v U S, CCJL 
Kan., 164 F2d 87 

(8> Twenty-seven years imprison¬ 
ment—Carter V Johnston, C CJL. 
CaL, 146 F 2d 882, certiorari denied! 
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The fact that the jury ivithoat authority under¬ 
takes by its verdict to fix the punishment will not 
invahdate a hke sentence rendered by the court in 
the exercise of its own discretion.®* 

Mandatory hfe vnpnsonment Under some stat¬ 


utes life imprisonment is mandatory on conviction 
of the crime of entenng a bank with intent to hold 
up and rob 

Excessive penalty Where the penalty imposed is 
dearly excessive, it will be modified.** 


V. EOBBEET WITH HOMIOIDE 


§ 79 Nature and E3ement8 of Crime 

In the Philippines, ''robbery with homicide*’ consists 
in robbery accompanied by a contemporaneous but not 
a subsequent homicide 

In the Philippines, the complex and distmct crime 
of “robbery with homicide” consists in a robbery ac¬ 
companied by a contemporaneous,** but not a sub- 
sequent,*^ homiade. 

§ 80 Perscms Liable 

All persona present and participating with guilty In¬ 
tent are liable for robbery with homicide 

All persons present and partiapating m any way 
with gfuilty mtent are liable for the cnme of robbery 
with hoimade.** 

§ 8L Prosecution and Punishment 

A complaint for robbery with homicide must charge 
each of the component ofTenses precisely, and should al¬ 
lege the name of the victim or that his name Is unknown, 
and general rules as to Issues, proof, and variance, con¬ 
viction of Included offense, evidence, and punishment 
have been applied 

A complamt for robbery with homiade must 
charge each of the component offenses with the pre- 
asion essential to a charge of them separately** 
In accordance with general rules as to the allegation 


of the name of a person necessary to a descnption of 
the offense, a complaint for robbery with homiade 
should either allege the name of the victim of the 
offense,** or, if such is the fact, contam an allega¬ 
tion that his name is unknown.*^ 

Issuesj proof, afid variance In order to convict 
accused of robber> with homicide there must be 
proof of both of the component offenses ** Where 
accused is charged with robbery of one person, he 
cannot be convicted of robbery with honuade if the 
evidence ^ows that he robbed a different person.** 

Conviction of included offense Under a com¬ 
plamt charging robbery with homade, accused may 
be convicted of either of the constituent simple 
crimes ** 

Evidence General rules have been apphed with 
respect to weight and suffiaency of evidence.** 

Punishment. Imposition of the death penalty is 
justified where the cnme is committed at night m 
the dwelling of the victim,** but the death sentence 
may be reduced to life impnsonment where it ap¬ 
pears that the country was m an unsettled condition 
when the crime was committed and that accused was 
a native,*^ or where it appears that there was a 
homiade but no robbery ** 


VL EOBBBEY WITH RAPE 


§ 82. Nature and Elements of Crime 

In th« Philippines, robbery with rape consists In rob¬ 


bery accompanied by rape committed on the occasion of 
the robbery but not necessarily prior to, or simultane¬ 
ously with, the robbery 


66 set 1012. S24 US 874. 89 Ii.Ed. 
1427, rehearing denied 65 SOt 1190, 
825 U 8 894, 89 L-Bd. 2005 

(4) Twenty-five years Imprison¬ 
ment—Crum V U S, CCJLOr, 151 
F2d 510 

53. ITS—Pickens v TJ S aA.A1a. 
175 F2d 487, certiorari denied 70 
set 150. 888 US 879. 94 L.Ed. 
540 

5^ lowfL—State v Idkesh, 288 ^ 
W 606. 227 Iowa 640 
ML ObL—Qiabls T. Stata, 65 P2d 
418, 61 OlcLCr 82 
getttsnee held sxoesslve 
Life imprisonment for partlcipat- 
ing in attempted robbery for which 
other participaats received twenty 
years.—Qrable v. States supra. 


66. Philippine .—XJ S, v Fsamadres, 
7 Philippine 120 

57 Philippine .—XJ 3 v Palmedres, 
supra. 

58. Philippine—U S v Santos. 4 

Philippine 189 

54 C J p 1098 note 68 

59 Philippine .—XJ S. v Lahoylar 

hoy 88 Philippine 330 

54CJ p 1098 note 69 

eo. Philippine—XT S v lAhoylSr 

hoy, supra. 

6L Phllippina —XJ S. v. Lahoyla- 
hoy, supra. 

64 C.J p 1098 note 72 

63. PhUippine.—XT 8 v Paddit, 1 

Philippine 426 

I 54 CU p 1098 note 74. 


68L Philippine.—XT S v Lehoylahoy, 
86 Philippine 830 

64L Phillpplna—XT S v Lahoylahoy, 
Buprar-U S V Paddit, 1 PhiUp- 
plne 426 

54 Ca p 1098 note 77 

65. Philippine —U S v acatlnong, 
22 Philippine 489—8 v Santa 
Haria, 4 PhUippine 685 

54 GJT p 1099 note 79 

66. Phllippina—XT S v Femandea; 
11 PhiUpplne 138 

67 Phillpplna—XT S v Santa Marla, 
4 Philippine 685, 687 

ea Phillpplna—XT 8 v. Paddit, 1 
Philippine 426 

i64CJ p 1099 note 88. 
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In the Philippines^ the complex crime of robbery 
with rape consists in robbery accompanied by rape 
committed on the occasion of the robbery.®* It is 
not necessary to show that the rape was committed 
prior to,or simultaneously with,^i the robbery 

En cuadnUa Gimimssion of robbery m a band 
does not constitute the crime of robo en cuadnlla if 
on the occasion of the robbery there is also a rape, 
smce this latter fact changes the offense to the 
complex crime of robbery with rape.^* 

§ 83 Persons Liable 

All persons taking part In the crime of robbery with 
rape are Identically liable therefor, even though they 
may not have participated In the component rape 

All persons taking part m the commission of die 
complex crime of robbery with rape are identically 


hable therefor Persons participatmg m the com¬ 
ponent robbery but not m the component rape are 
nevertheless hable for the complex cnme of robbery 
with rape,^® especially where such persons, although 
aware of the arcumstances, make neither remon¬ 
strance nor matenal opposition to the rape.*^® 

§ 84. Prosecution and Punishment 

Qeneral rules govern as to the weight and sufficiency 
of tho evidence, and aggravating circumstances Include 
noctumity, and commission of the offense In the dwelling 
of the offended parties and In an Isolated part of the 
country 

General rules govern as to weight and sufficiency 
of evidence.*^® Aggravatmg circumstances include 
noctuniity,77 and commission of the offense m the 
dwelling of the offended parties,7® and m an isolated 
part of the country.^® 


BOOHDAIaE SYSTEBl. A general term appropriate 
to any kind of businjoas, store, or other, where the 
eodpexative method u pozsned.^ 

&OOHSSTEB TONIC. A liqoor known as ^er 
beer"* 

ECKlEu In eommon usage the word is some^ 

what mdefinite,® and may be applied to both strati¬ 
fied and loose rock.^ Thus it has bemi vanonsly 
defined as ineaTnng a large fixed stone,® a large eon- 
ereted mass of stony material,® also, broken peees 
of such masses,7 a large mass of stony matter;® 


the stony matter of the earth’s omst,® the stratum 
or formation of stone or other fixed hard matenal 
underlying and supporting the loose matenal of 
which the surface of the earth is ordinarily com- 
posed,!® a mass of mmeral matter composed of one 
or more, usnally of several, kmds of mmerals, hav¬ 
ing as a rule no defimte external form, and likely 
to vary considendily in ehenucal composition 

As employed m geology ^^xock” is a very eompre- 
hensive term,l® and every layer which forms a por¬ 
tion of the solid crust of the earth is called rock,^® 
and the word signifies any natural deposit or portion 
of the earth’s erost, whatever be its bardness or 


60. Fhillpplna .—JJ S v Tiongeo, S7 
FhUippine 951 

64 C J p 1099 note 84. 

m Philippine—U S. v Tlongco, 
supra. 

71. Philippine.—S ▼ Tlongco, su¬ 
pra. 

TS. Philippine.—People y Bretana, 
49 raiippine 444, 449 

*'Robo en cnadriUa" defined see su¬ 
pra 8 1. 

78. Philippine —U S y Tiongoo, 87 
PhUippine 951. 

74L Philippixie.—40* S Y Tiongco 
supra. 

75. Philippine.—People y Bretana, 
49 PhUippine 444—TX B y Tiong- 
00 ^ 87 PhUippine 961. 

76k Philippine.—People t Bretana, 
49 Philippine 444. 

54C.J p 1099 note 94. 

77. Philippine.—People y Bretana, 
snprar—U 6 y. Tlongoo, 87 Philip¬ 
pine 961. 

78. PhUippine^—People t. Tiongco^ 
supra. 


78. Philippine —People y Bretana, 
49 PhUippine 444, 460—IT B Y 
Tiongco, 87 PhUippine 961. 

64 CJ p 1099 note 97 
1. N C—iWarren Oo Co-op Assoc, v 
Boyd, 88 SJBL 158, 166, 171 Na 
184. 

64 0 J p 1099 note 8 
Oo-operatiYe associations and corpo¬ 
rations formed for purpose of car¬ 
rying on in common industry, 
trade, or business for mutual bene¬ 
fit see Industrial Co-operatlYe So¬ 
cieties 8 1 et seq 
a. Ind.T—^ S Y Cohn, 58 8W 
38, 46, 8 Ind.T 474. 

Lager beer generaUy see 10 CUS. 
p 239 notes 98-4, and as an intoxi¬ 
cating liquor see Intozloatlng Liq¬ 
uors 5 18 

8. Ohio—Chapman y Lepotaky, 28 
Ohio ClrCt,KS, 90, 92. 

4. Ont.—^B£Uls y Continental Bag, 
etCL, Co. 16 OntWJM 181, 182 
64 GJr p 1100 note 17 

6a Ho—Btlere Bros. Const Co v 
Moors, App, 168 SW.M 268, 266 


e. Iowa.—Okey v Moyers^ 91 NW 
771, 117 Iowa 614 

Ho —Stiers Bros Const Co y Hoore, 
App. 168 SW2d 268, 266 
7 Ho—Stiers Bros. Const Co v. 
Hoore, supra. 

& Ohio—Chapman y Lepotaky, 28 
Ohio CirCt,NrS, 90, 92 
64 CJT p 1099 note 7 

9. Ohio—Chapman v Lepotaky, su¬ 
pra. 

10. Iowa.—Okey y Moyers^ 91 NW 
771, 117 Iowa 514 

64 CJ p 1100 note 18 

IL Ipwa.—Okey y Moyers, supra. 

“Tedmlcally, a rock Is a mixture 
of mineral substances, except when it 
is one species, in a bed or mass The 
constituents of rode ire mineral, al¬ 
though they may be organic in orig¬ 
in." —Okey Y Moyers, supra. 

18. US —IT S for Use of Jennings, 
Y Cooke, DC Wash., 807 IP 682, 
686 

18. Iowa.—Okey y Hoyent 91 K.W. 
771, 117 lowa 514. 
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softness,inolnding granite as wdl as glaeial ice.^^ 
Wlule m its popular aoeeptation the uroxd "rook” 
embraces only the solid portions of the earth,that 
IS, the stony matter which constitutes the eairth’e 
erust, as distinguished from day, gravd, sand, peat, 
etc,in geology the term is apphed to mineral 
matter of any kmd occurring naturally in large 
quantities, whether consolidated (solid) or uncon- 
fiolidated (dismtegrated),^^ the solid hed rock as 
well as the mantle rock, the fragments of which have 
been detached from the solid rock and overlie it,^^ 
so that various unconsolidated materials,such as 
sand, gravel, and day,^^ are justly mduded among 
rock as being mmeral matter and it has been 
said that a soft bed of day, or of volcanic ash, is as 
truly a "rock” as is a mass of the hardest granite.^^ 

Rock wool An ins ulating matensl made from 
axgilaceous limestone 

Rock work In engineermg phraseology, a flexible 
term^^ applied to loose or solid rock.^^ However, 
the term is not usually applied to stones of smaller 
dimension than a cubic yard.^^ 

SoUd rock A compact mass of rock.^^ It has 
been said that no rock can be too hard to be 
dassifled as "solid rook.”^^ 

Other phrases employing the term are set out in 
the note.30 

EODENBOUG’K BXTLE A rule employed m com¬ 
puting federal estate taxes, and treated m Internal 
Bevenue § 498. 


BOaATIONSS, QUiESTIONES, £T POSmONES 
BE2BNT BSSE SIMPLIOBS. See 54 CJ p 1100 
note 3L 

BOGtATIO TESTIUM. In the case of a noneupar 
tive will, the formal calling of witnesses to bear 
witness, as stated m the CJS title T^HUs § 215, 
also 54 C J p 1100 note 32 

BOOkATOBY ^^tters rogatory” defined see De¬ 
positions § 28, and Federal Courts § 133 1 . 

BOGkUE. In English criminal law, an idle and dis¬ 
orderly person, a trickster; a wandering beggar; 
a vagrant or vagabond 

The actionable quality of imputations diaxgmg 
roguery, rascality, and general depravity is discussed 
m Libel and Slander §§ 18,50, 70 a (2) 

BOISTEB. A drunken levd, spree.^^ 

BOLL. The word ^^11,” as a noun, strictly and 
technically means a schedule of parchment, which 
may be turned up with the hand in the form of a 
pipe or tube, sheet to sheet, tacked together in such 
manner that the whole length might be wound up 
together m the form of spiral rolls.^^ 

The term has various other significations, and m 
mechames is defined as meaning a cylindrical body 
set in bearings, usually fixed, and used singly or m 
pairs or ^ts to crush or squeeze something, to im¬ 
press something by squeezing, a cylmdneal dod 


14. Ohio —Chapman v Lepotaky, 38 
Ohio CirCt..NS., 90, 93 
16. Ho—Stiers Bros Const Co v 
Moore, App, 158 SW2d 868. 256 
le. Iowa.—Okey v Moyers, 91 NW 
771, 117 Iowa 614. 

17 Ill—Chicago V Dusty, 117 HI 
App 261, 277 
64 aj p 1100 note 14 
la Tenn.—Clarke v Walker, 160 S 
W2d 1082, 1086, 26 TennApp 78 
le. Tenn.—Clarke v Walker, supra. 
flOi Tenn.—Clarke v Walker, supra, 
ai. Mo—Stiers Bros. Const Co v 
Moore. App, 168 SW2d 268. 256 
Tenn.—Clarke v Walker, 150 SW2d 
1082, 1086, 26 TennApp 78 

S8. Tenn.—Clarke v Walker^ supra. 
eSm Tenn.—Clarke v Walker, supra. 

4B4i U S —Slayter 4; Co v Stebblns- 
Anderson Co, DCMd., 81 VSupp 
96. 99 

‘KSlranulated 'rock wool*' defined see 
Granulated 88 C J S p 1071 note 78 
A type of uSneral wool made in 
this country from granite rodk raised 
to 8000* F It is free ffom sulphur. 


Is the only true manufactured 
**wool, and has the same general ap¬ 
pearance aa that made from slag, and 
is white. It oonsiata of a mass of 
very fine, pliant but inelastic, vitre¬ 
ous fibres. Interlacing in every di¬ 
rection and forming an innumerable 
number of minute air cells. Its great 
value in the insulation of buildings 
lies in the number of air cells which 
it contains, its consequent noncon¬ 
duction of heat and fire-resiating 
qufditiea—Slayter A Co v Stebbins- 
Anderson Co, supra. 

56. Iowa.—IJrbana Cbnstr Co v 
Webster County, eta, Joint Drain. 
Dlst, 151 NW 886, 169 Iowa 861 

28. Iowa.—lUrbana Constr Co w 
Webster County, eta. Joint Drain. 
Diet, supra. 

57. Iowa.—Urbana Constr Oo. v 
Webster County, eta. Joint Drain. 
Dist, supra. 

28. Mo—BVuln v Crystal By Co., 
14 SW. 567, 569, 89 Mo 897 
68 CU p 805 note 8 

89 N.J—Osborne v OTlellly. 12 A. 

877, 878, 48 NJTBq, 647 
68 OJ p 806 note 4. 
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20. Phrases 

(1) **Flrxn roOk" distinguished flom 
"earth** see 28 C.J 8 p 614 note 86 

(3) "Granulated rock cork" see 
Granulated 88 CLJ S p 1071 note 78. 

(8) "Phosphate rock** see 70 C JJ3. 
p 698 note 46 

(4) "Rock excavation** see 88 C.J S 
p 1149 note 46 

(6) Additional phrases as to which 
more recent adjudications have not 
been found see 54 CJ p 1100 notes 
26-28 

81« Black Li.D 
64 C.J p 1100 note 87 

Phrases 

(1) ''Rogues' gallery** defined see 
87aJS p 1432 note 28 

(2) "Rogue and vagabond.’*—Haw¬ 
ke V Hulton, [1909] 2 KJB, 92. 

88. New Standard D 
^Ttots t e r etr** 

NC—State v. Smith, 84 SAL 285, 
289. 126 NC. 616 
54 CJ p 1101 note 4L 

38. NY—Colman v Shattuck, 2 
Hun 497, 602. 
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breaker^ tbe steel eylmders between wbieh the metal 
18 passed m a roUmg null, a oylmdneal die 

As a verb, ^^11” means to move forward on a 
enxface by taming over and over, to move along a 
surface without slipping by perpetually turning over 
the foremost pomt of contact as an instantaneous 
axis, to apply one line or surface to another con¬ 
tinuously without slipping 

In police oirdes, it is commonly understood that 
''to roU^ means to rob, see Bobbery § L 

Phrases employing the term m its various forms 
are set out in the note.^^ 

BO TJJ3B Any oylmdneal article or device which 
rolls, as to reduce fnetum.^^ 

BOLL-SET. A term employed m the manufacture 
of automobile axles or shafts, which implies spacing 
and adjustment of the rolls to enable the exuding 
metal fin, overfill, or fiash to spread sidewise of the 
groovers 

ROMAN Of, pertaining to, hke, or characteristic 
of. Home or the Homan x>eople, inhabiting or coming 


from Home, especially o^ pertaining to, ongmat- 
ing from, or characteristic of. Ancient Home or its 
people.*® 

BON The Spanish word for "rum.”^® 

HONDO. A gambling term defined m Gaming § 1 
b (3) 

BOOF. The cover of a buildmg 

HOOFING. The material for a roof.^® 

BOOM. The word "room" is m daily use, and it 
has a well-defined signification.^* Since it is a 
familiar tena,^^ it has been said that it would hardly 
seem necessary to have to resort to lexicography to 
determme its meaning,^* nevertheless the term is 
not without considerable variety of meaning.^* 

In its broad sense, the word "room" would m- 
clnde a mere closet or any small apartment separated 
by pertition8,t7 and may mdude a rear x>orch^* 
or an oMce.^* The term is ccsnmonly and popularly 
applied to eomething other than a mere hallway, 
passageway, or entrance to an elevator,** and it is 


as. Ohio —National Tube Co ot Now 

Jersey t Tax Commission, of Ohio. 

App, 81 Nmtd 486. 487 
as. XT S —Brown-Brockmeyer CSo ▼ 

Master Electric Co., C CJLOhlo. 

76 P2d 688. 690 
aa. Vhrasea 

(1) **Jadgment roll** see Jnds^ 
ments U 188-126 

(2) *Tlolled-up plea." in the Sns- 
Ush aathorities the name applied to 
a defense to an action of libel — 
Asar Khan v Times Pub Co. [1924] 
1 K.B 676. 682—64 G J p 1101 note 
60 See also Idbel and Slander S 
178 b 

(8) *'Bolllns stock." aa a term em- 
braelns the movable property of a 
railroad, see Railroads Sir 

(4) 'Ttolllns store," a store on a 
truck or motor vehicle carrying* 
stocks of groceries or other goods 
and selling them to the public —HIU 
Co V Whitice, 268 SW 407. 149 
Tenn. 168—64 aJ p 1102 note 68 

(6) 'Ttoll machine" defined see 64 
C.J S p 892 note 88 

(6) "Rolls of citizenship." in a 
statute relating to Indians, see In¬ 
dians S 10 a 

(7) Other phrases aa to which 
more recent adjudications have not 
been found see 54 CJ p 1101 notes 
62-67, p 1102 notes 66, 67 

87. New Standard D 
Phrases 

(1) *Roller coaster" see 

Theaters and Shows | 1. 


(2) **BoUer mill" defined see MlUs 

* 2 . 

88. XT S —Witherow Steal Corp v 
Donner Steel Go. OGLNT.. 81 72d 
167, 161. 

88. Webster New IntD 

Phrases 

(1) "Roman adoption** see Adop¬ 
tion of Children 9 1a. 

(2) **Roman Catholic" defined see 
14 aJS p 26 note 76 

(8) *Ttoman census" defined see 
Census 9 1. 

40 Puerto Rico—Puerto Rico Dis¬ 
tilling Co V CoearColtL Co, Cust. 
8bPatApp, 120 F2d 870. 878 
She trade-name "Bonrioola” is sug¬ 
gestive of a mixed drink containing 
rum and cola syrup or extract.— 
Puerto Rico Distilling Co v Coca- 
Cola Co. supra 

41. Webster New Int.D 
Maintaining television aerial or an¬ 
tenna aa ground for eviction see 
Landlord and Tenant 9 768 b (5) 
Phraaes 

(1) Tapped roor* defined, and as 
euuivaient of **peaked roof,” see 40 
C.J S p 401 note 48 

(2) **Roof garden" defined general¬ 
ly see Garden 88 CJS p 190 note 
60, see also Innkeepers 9 1 b, as 
subject to admission tax xmder reve¬ 
nue acts see Xntmial Revenue 9 
629 0. 


48. Ga—Sylvanla v Hilton, 61 SJffi. 
744, 746, 128 Ga 754, 107 AmuSR. 
162, 2 L.RJL,NS.. 482 

48. NT—Gardner t Roosevelt Ho¬ 
tel. 24 NTS 2d 261. 262. 176 Misc. 
610 

Wash.—FOatherstone v Dessert. 22 
P2d 1060. 1062, 178 Wash. 284 

4a Mass—Daniels v Hudson River 
F Ins Co, 12 Cush, 416, 428, 69 
Am.D 182 

46. NT—Gardner v Roosevelt Ho¬ 
tel. 24 NTS 2d 261, 262. 175 Mlsa 
610 

Wash.—^Featherstone v Desseirt, 22 
P2d 1050. 1052. 172 Wash. 26a 

Mass-^Daniels v Hudson River 
F Ins Co. 12 Cush. 416. 428, 69 
Am.D 192 

64 (U p 1102 note 88 

Different meanings 

Iowa—BenUey v Taylor, 47 NW 
68, 81 Iowa 806 

47 Ala—Crosby v Montgomery, 18 
So 728, 726. 108 Ala 498 

4a Ill—Jetslnger v London G^uar- 
antea eto., Co, 210 DLApp 808, 
810 

48 Cal—People v Carkeek, 96 P 2 d 
182, 18i 86 CaaApp2d 499 

60. NT—Gardner v Roosevelt Ho¬ 
tel, 24 NTS 2d 261, 268, 175 Mlsa 
610 

Wash.—IFeatherstone v Dessert. 22 
P2d 1050, 1062, 178 Wash. 26a 
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not applicable to sleeping quarters in a store, e^en 
though screened from the gaze of customers 

The word ^^room” may apply as truly to a place 
of great privacy as to a place of public resort,^^ 
and it may be on a ship as wdl as on shore, for the 
space assigned to a passenger on a vessel is known 
as a “stateroom ”5® A room is frequently named 
for the use to which it is put, as a bedroom, dining 
room, engine room, gun room, or tool room.®^ 

“Boom” IS variously defined as meanmg a space 
for occupancy or use mclosed on all sides, as m a 
building,®® any space or apartment separated from 
others by partitions,®® space in a building marked 
off or set apart by a partition,®^ space mclosed or 
set apart by a partition,®® space which has been 
set apart or appropriated to any purpose,®® an area 
set apart or appropriated for any purpose, marked 
off by a partition or lines indicating its eztoit,®® 
an apartment®^ or chamber,®® a single mclosure, 
separated by partitions or other means from the 
other parts of a building,®® a subdivision of a build¬ 
ing, or the building itself where the structure con¬ 
tains but one room.®® 

The term “room” has been compared with, or dis¬ 
tinguished from, ^%uilding” see 12 CJS p 382 
note 52, “fioor” see 36 C J S p 1029 note 33, “house” 
see 41 CJrS p 365 note 70, and ^loft” see 54 CJS 
p 668 note 20 

BOOhOBB. Defined see Innkeepers § 3 a. 
BOOMINGl HOTJSE Defined see Innkeepeis § 1 b, 


and fox other references see the title mdeau 

EOOSTEB In logging termmology, the eonnecting 
appliance between the tender of the engme and the 
first car of a logging tram as stated m Logs and 
Logging § 1 1 . 

BOOT. Pcpularly, any subterranean part of a 
plant ®® 

The effect of roots or branches ertendmg on ad¬ 
joining lands IS discussed m Adjoining Landowners 
§§ 37, 38 

BOOTEB. A road grading machme consisting of a 
heavy plow mounted on wheels, and having an iron 
base with large blades or teeth attached and a large 
iron tongue by means of which the machine is 
coupled with a tractor when m use.®® 

BOPE. A construction of wire or of twisted fibers, 
as of hemp, cotton, fiaz, or jute, so mtertwined as 
to form a tibick cord capable of sustaining a severe 
strain.®^ 

BOSABT. A string of beads for keeping reekoning 
or count of devotions, as among the Mohammedans, 
Buddhists, and certain bodies of Chnstians, also, a 
similar string worn on the person for omsment or 
for fingering in pastime, a stnng of beads earned 
about the person, either for mere pastime, as to oc¬ 
cupy the fingers, ox for reekoning, especially in 
numbering the prayers offered up at fixed tunes of 
the day®® 


51 NTJ—Strell v Zlsmaa, 186 A. 

801, 802. 5 K JJfiBC. 427 
NT—Gardner v Roosevelt. 24 NT 
S2d 261, 268, 175 Hiso. 610 
68. IlL—Grom v People, 186 Ill.App 
453, 456 

53i Cal —People v Chase, 1 F 2d 60, 
61, 117 Calwapp 775 

54i NT—Gardner v Roosevelt Ho¬ 
tel, 24 NTS 2d 261, 263, 176 Miac. 
610 

Wash.—Featherstone v Dessert, 22 
P 2d 1061, 1052, 173 Wash. 264 

85 . NT—Gardner v Roosevelt Ho¬ 
tel 24 N T S 2d 261, 263, 175 Misc. 
610 

Wash.—^Featherstone ▼ Dessert, 22 
P2d 1050, 1052, 173 Wash. 264. 
'*Room'* as a mining term see Idnes 
and Minerals 8 3 h. 

Phrases 

(1) *‘Fumished rooms** distin- 
aiUshed from “apartments* see 8 CJ* 
8 p 1422 note 72 

(2) **Room-and-pillar system** as a 
mining term see Mines and Minerals 
8 8 h. 

(8) **To room at homes'* equivalent 


to “to board in homes’* see 11 C. J 8 
p 471 note 40 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 54 (U p 1103 notes 
95-98 

58. Ala—Crosby v Montgomery, 18 
So 728. 726, 108 Ala 498 
67 Iowa—^Bentley v Taylor, 47 N 
W 68, 81 Iowa 806 

58. Cal—People v Chase, 1 P2d 
60. 61. 117 CalApp 775 

59. Iowa—Bentley v Taylor, 47 N 
W 58. 81 Iowa 306 

80l Cal—^Edwards v City of Los 
Angeles, 119 P2d 370, 375, 48 Cal. 
App 2d 62 

8L Cal—People v Chase, 1 P2d 

60, 61. 117 CalA^pp 775 

NT—Gardner v Roosevelt Hotel, 24 
NTS 2d 261, 263, 175 Misa 610 
Wash.—Featherstone v Dessert, 22 
P 2d 1061, 1052, 178 Wash. 264 
68. Cal —People v Chase, 1 P 2d 60, 

61, 117 CSLApp 776 

es. Minn.—State v Barge, 84 NW 
911, 918, 82 Minn. 256, 58 L.RJL 
428. 


84. NT—People v Heller, 161 N 
TJS 182, 135. 96 Misc. 92. 

65. Webster New IntD 
Phrases 

(1) **From the grass roots down,** 
in Its ordinary or literal sense, means 
to the center of the earth.—Martin 
V Eagle Creek Development Co.. 69 
P 216, 219 41 Or 448 

(2) “Root beer** defined see 10 CJ 
S p 228 note 83. 

66. Tenn.—Rea Const. Co v Lana 
162 SW2d loss. 1084, 25 TenaApp 
125 

67 TJS—Whitlock Cordage Co v. 

U S, 18 Cu8t.App 656, 658 
54 C J p 1104 note 14. 

Phrases 

(1) “Rope or cable theory*' as to 
drcumatantlal evidence see Criminal 
Law { 907 d. 

(2) Other phrases as to which, 
more recent adjudications have not 
been found see 64 C.J p 1104 notes 
15, 16 

68. TJS—U S V Malhami & Co., 
7 CtCustApp 176, 177 
MTohamnieaaaa carry rosaries with 
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In tlie Boman O^oho CShnrclii a rosaxy i8 an 
article need by Catbolios m ocmntmg their prayers, 
composed of beads, a metal chain, and a cross, the 
beads being fastened on the chain at regolar in¬ 
tervals The beads are of vanoos sizes, and each 
bead has the name of the prayer it represents, each 
ave being signified by a small bead and each 
Iiatemoster and glona by a large one.^^ The rosary 
IS not used by Roman Catholics for omament,^^ and 
it IS never complete without a cross 

"Rosary’' has been distingoished from "cross” see 
25 G J S p 9 note 1, and "omcifiz” see 25 C J S p 
14 note 9 

BOSE. A wdl-known flavoring extract, and m 
everyday iqpeech, when nsed with food or other prod¬ 
ucts, the word imphes that such products are so 
flavored.^* 

BOSIN. The residuum left from the process of dis- 
tilliTig tnipentme 

BOSS To divest of the ross; as, to ross bark.76 

BOSTEB. A word used instead of "register,” it 
comprehends a list of all military ofOcers connected 
with a regiment, brigade or division, and is kept 
as axe records of orders and official commumca- 
tions^^ 


BOT To undergo natural decomposition, whether 
putrefactive or not, mdueed m organic matter by 
fungi, bacteria, etc , to decay 

'^Rotted** has been held synonymous with 
"spoiled ”78 

Rotten Docayed,78 also, not firm or trusty, un¬ 
sound, defective, etc 80 

BOTABY Turning, as a wheel on its axis, turning 
round and round, as a wheel on its axis 8i There 
18 nothing m the xmmaiy definition of the word 
to indicate that contmuons rotation is necessarily 
mvolved,88 and tnnung around an axis does not 
necessarily require, as the extent of the rotary move¬ 
ment, a complete revolution 88 

^^taiy” IS distingui^ed from "oscillating” as 
applied to motion see 67 G J S p 530 note 14. 

BOTATABIaE Gapahle of being rotated 84 

BOTATE. To turn, as a whed, round an axis, to 
revolve 85 

BOTOBi The revolving member of the generator 
as stated in Electricity § 1 b. 

B017GtE[ The word "rough” is defined as meaning 
characterized by violent or disorderly action, care¬ 
less, cruddy done, hasty 85 Jt us synonymous with 


tibem for both these purposes, wear¬ 
ing them in the girdle or camming 
them in the hand at all hours of the 
day—U S. ▼ Malhami A Co, supra. 

69 US—^Benslger t Robertson, N 
T.. 7 set. 1169, 1170, Hi US 211 , 
80 UDd. 1149 
64 OJ p 1104 note 17 
Rosaries as subject to tariff provi¬ 
sions see Customs Duties 9 46 y 
She rosBSj mede up of groups 
oaUed decades, of which the common 
or *'Dominican rosarar*’ contains fif¬ 
teen, each decade containing ten aves 
preened by a paternoster and fol¬ 
lowed by a gloria. The decades are 
commonly Joined to three aves and a 
paternoster and a cross or medal, on 
which the (Apostles’ Creed is recited. 
The rosary is alto divided into three 
divisions of five deesdes each, called 
^’chaplets’* or ‘'coronm.** The term 
*les8er^ rosary is applied also to a 
chaplet—U 8. v g. co, 7 

CtOustApp 176,177 

9a US—IQ a V Malhami 4b Co, 
supra. 

71. ua—Benslger ▼. Robertson, K 
T., 7 set 1169, 1170, m US 211, 
80 Xj^Sd. 1149 

M T —Jones v Hotel Ijatham Co., 116 
M.T a 1084, 1086, 62 lOsa 620 

78. U fit—Benslger v. Robertson, N 


T, 7 act 1169, 1170, 122 UJ5 211, 
80 UBd. 1149 

73. US —dotwopthy t Schepp, C.C 
N’T, 42 P 62. 

74. NT—'London Assur Corp v 
Thompson. 62 NJB. 1066, 1067, 170 
NT 94. 

64 CU p 1104 note 24 
76. Webster New IntD 
*^ssed puZp wood* 

A kind of wood, chiefly poplar 
and spruce, used for making pulp in 
the manufacture of paper—U S v 
Pierce, Vt, 147 P 199, 200, 77 aOA. 
426—64 CJ p 1104 note 27. 

7a Me.—Mathews t Bowman, 26 
Me. 167, 167 

77 Webster New IntD 
Kinds of rot 

(1) 'dadoaporlum rotf* is a dis¬ 
ease of field origin not apparent to 
the naked eye when melons are in a 
green ripe or hard ripe staye, but 
which develops as the melons ripen, 
causing* them to decay —Lu GlUarde 
Co V Joseph Martinelli ft Go, C.CLA. 
Mass, 168 P 2d 276, 277 

(2) '*Black rot” defined see 11 C 
J S p 858 note 45 

7a lU.—Robert L. Berner Co v 
National Fire Ins Co 72 N.E.2d 
727, 728, 281 DLApp 102. 
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79 Pa.—Steinmetz r U a Ins. Co, 
2 Serg &R. 298, 296 
8 a Iowa.—Haworth v Seevers Hfg 
Co, 61 NjW 68 , 71, 87 Iowa 766 
81. US —^Kip-Armstrong Go v King 
Philip MUls, aaMasa., 130 P 26,. 
29 

'*Rotary tabular steam boiler*’ de¬ 
fined see Boiler 11 C J S p 884 note 
761. 

sa U S —IKip-Armstrong Co ▼ King 
Philip Mills, supra, 
sa US—Application of Kendall, 
CustftPatApp, 178 P2d 869. 862 

84. U a—Application of Wise, Cust 
ftPatApp, 166 F2d 201, 802, 86 
CCPJL(Fat6nts) 946 

sa fU S—(Application of Kendall, 
CustftPatApp. 178 IP 2d 869, 861 

aa Mich.—Shier v American R. Ex¬ 
press Co., 208 NW 746, 751, 284 
Mich. 605 
Phrases 

<1) ’Ttough handling,* aa applied 
to cattle shipments, see Carriers 6 
68 b. 

(3) ’Ttough leather* defined see 62 
C J S p 1036 note It 

(8) **Rough minutes.**—State ▼. 
Scott 247 P 699, 706, 85 Wvo lOA 

(4) 'Ttough shadowing** see Detee- 
Uves 6 4, 
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"rode 

'^Roughly* IS defined as meaning roddy.** 

aOTOHHEW. To fonn roddy, to give the fiist 
form or shape to; to hew coarsdy, without smooth¬ 
ing, to hew or shape roughly or irregularly, to 
roughcast, to shape approzimatdy and ruddy, 
often used figorativdy 

BOTTLED A Frendi word meaning swmdled, cheat¬ 
ed, or fiimfiammed.^® 

EOTJLETTE. Defined see Gammg § 1 b (3) 

EOTJND. As a vezb, to give curved form to, to 
go about a corner or point, to go round wholly 
or in part 

As an adjective, not angular The term has been 
hdd the equivalent of ^fiaige, great, or considera¬ 
ble 

Phrases employing the term are set out in the 
note.®* 

BOTTNDHOUSE. See Bailroads § 1 h. 

BOTTNDSMAN. A police dificer who makes rounds 
of inspection.®® 

BODNXMTP. In the custom of cattle men, a gath¬ 


ering together of the cattle every spring, at which 
the brands axe examined, and the cattle of the 
several ranches and owners are separated or "cut 
out.”®® 

BOTJP In chickens, the disease known in humans 
as cold.®7 

BOTJSTABOIJT. A name by which negro deck hands 
on the steamers plying the Mississippi river and its 
tributaries are known,®® a negro deck hand engaged 
on steamboats to do the work of loading, unload¬ 
ing, etc®® The term is also used to designate a 
laborer^ who is a general handyman m the oil 
fields, subject to any kind of duty mvolving manual 
labor- 

BOTJT. See Riot §1 

BOTTTE It has been said that ^^^te” is a French 
word and that it is defined m the standard French 
dictionaries,® and it also is said that it is derived 
from the Latin word meaning to break,* and literal¬ 
ly conveys the idea of a broken or beaten path 
or way,® and implies passage to and from.® 

While the term is sometimes employed to designate 
a course or a line of travd or transit,^ in ordinary 
vehicular transportation, the word ^^ute” designates 
an improved highway from town to town, or place 


‘SonglilBg,’’ as applied to pictures. 
Is a separate process after the print¬ 
ing of a picture which gives to It 
somewhat the effect of an oil paint¬ 
ing, Increases Its darahiltty, and Im¬ 
proves Its appearance —Tomer v 
Osgood Art Color-type Co., 7$ NJBL 
806, 807, 828 HL 629 
87 Ala—^Berkowitz v Farrell. 86 
So 916, 917, 19 AlaApp 196 
88 . Mich.—Shier v American R. Mz- 
press Co., 208 NW 746, 751, 284 
Mich. 606 

88 . ns .—TJ S. V Rochester Isist 
Works, 11 Ca8t.App 457, 468 
8 a T7 S —Ross V Bsanire^ Inc., C.O. 

AJ7T, 94 P2d 76. 76 
81. Iowa—Reed v Iowa State High¬ 
way Commission, 266 KW 47, 66, 
281 Iowa 600 
64 aj p 1106 note 66 
90. Icrwa—^Reed v Iowa State rogh- 
WV Commission, supra 
64 ^ p 1105 xwte 68 
8 a Mo—Golden v Clinton, 54 Mo 
App 100, 118 
94. *^BoiiBd trip” 

(1) With relation to transportation 
generally, the porformance of serv¬ 
ices both ways over a ronta—Kelly 
V New York City R. Co., 104 NTS 
661, 666 

(2) With reference to a sea voy¬ 
age, a trip from the port of departure 


to the same port on return.—^Pacific 
Man SS Co V U S, 18 Ct.CL 80, 
88 

Other phrases 

(1) Round dance** defined see 25 
C JS p 998 note 40 

(5) **Round logs** see Logs and 
Logging 9 1a 

(8) 'Round lot** see 64 C JJ3 p 841 
note 58 

(4) 'Round sum,** described as a 
lump sum in contradistinction to one 
which is the result of calculation or 
exact computatioa—Times Pub Co 
V Carlisle, Mo.. 94 F 762, 771, 86 
COA. 476 

(6) Additional phrases as to which 
more recent adjudications have not 
been found see 64 (XJ p 1106 notes 
77-79 

8 a Webster New XhtD 
9a NJ—Hebberd v Southwestern 
Land, etc., Go., 86 A, 128, 126, 55 
NJ.Sia 18 

Marking, branding, and counter- 
branding of stock see AnlpiiJs 99 
24-88 

87 Wash.—Marks v Encich, 42 F 
2d 16, 18. 181 Wash. 78 

sa ITS—^RUey v Allen, DCLTenn., 
88 F 46, 47 

98 US—U S. V Trlce^ DCTenn., 
80 F 490 


1 . Okl —^Ice V Oardnar, 88 P 2d 878.. 
881, 188 OkL 496 

a US—West V Texas Co. DGXa.. 
66 F Supp 97, 98 

Okl—^Ice V Gardner, 88 P2d 878, 
881, 188 OkL 496 

a Wls—Attorney General v West 
Wisconsin R. Co, 36 Wia 466, 494 
4. SC—^Boykin v State Highway 
Department, 144 SJBL 227, 229. 144 
SC 483 

a S.C.—Boykin v State Hlghwaar 
Department, supra. 

a Neb —Corpus Juris gpoted iu Ap¬ 
plication of Kassebaum, 7 NW2d 
464, 469, 142 Neb 645 
Wls —Attorney General v West Wls- 
oonadn R. Co., 86 Wla 466, 494 
TSORiilaal points excluded 
'And, oorre8i>onding with Its de¬ 
fined meaning, its common accepta¬ 
tion excludes terminal points, and 
makes it dependent on them.** 

Neb—Corpus Juris quoted in Appli¬ 
cation of Kassebaum, 7 N W 2d 464, 
469, 142 Neb 645 

Wls —Attorney General v West Wis¬ 
consin R. Co, 86 Wia. 466, 494 

7 La.—Louisiana Highway Commis¬ 
sion V Cormier, 128 So 56, 61, 18 
LaApp 469 

Me—Corpus Juris dted in State v 
Peterson, 4 A.2d 886, 836, 186 Ma 
166 
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to place, open geneially to the reasonable nse of the 
poblio, without distinction, for passage and lepas- 
sage at pleasure,^ and it may be over one or more 
named or numbered highways or paths.^ 

The word ‘^nte” is vanoxisly defined as meaning 
a way used for going from one idaee to another, 
a courso,^^ road,!^ or wayi* taken m passing from 
one point to another by any person or moving ob¬ 
ject , the course or way which is or is to be traveled 
or x>assed,i^ a road,i® a trodden or usual way,i* 
a direction of travel from one place to another,^^ 
a path,IS amarcLi® 

^^Ronte” has been compared with, or distinguished 
from, ^^ighway*' see EDighways § 1 a, and 'H^ern- 

tory.”so 

The location of routes of railroads in general is 
discussed in Railroads §§ 45-^ and of street rail¬ 
roads in the C J S title Street Railroads §§ 75-78, 
also 60 €J p 221 note 81-p 223 note 99 Refer¬ 
ences to the term are made in the title index to 
Oamers, and for other references consult the 
Descnptive-Word Index. 

ROYAL. Of or pertaining to the crown or the king 


or 8overeign.si 

ROYALTY or ROYALTIES The word ^^yalty^ 
IS one of varying meanings, ss and, m its pximary 
and natural sense, is merely the English translation 
or equivalent of "regalitates,” "jura regalia," "jura 
regia.”^* 

The term originated in England, where it was used 
to designate the share in production reserved by the 
mown from those to whom the right to work mines 
and quanies was granted,^^ and the most common 
nse of the term today m this country is with respect 
to mining leases, conveyances, and reservations, and 
in this connection is treated in Mines and Minerals 
§§ 160, 185-192;, 213 

The word ‘^yalty*^ is employed in the law in 
various other connectionB, with respect to bteraiy 
works and other intellectual productions see Copy¬ 
right and Literaiy Property § 12 e, and with respect 
to inventions see Patents §§ 258-285 See also Credi¬ 
tors’ Smts §§ 13, 34. 

Defined generally, the word ^^yalty" means a 
share of the product or profit reserved by the owner 
for permitting another to use the property,^^ the 


8 . Me.—State v Peterson, 4 
S85, 886. 186 Me. 166 
a Ya.—Virginia Stage Lines v 
Gommonwealtli, 46 S.lL2d 818, 828, 
186 Va. 1066 

10 Me.—State v Peterson, 4 A.2d 
886 . 886, 186 Me. 166 

Nel>—Oorpns OPoxIs quoted in Appli¬ 
cation of Kassebaum, 7 MW 2d 464, 
469. 142 Neb 645 

Wis —Attorney General t West Wis¬ 
consin R. Co, 86 Wla. 466, 494 

11 SC.—^Boykin v State Highway 
Department, 144 SEL 227, 229, 146 
SC 483 

Va.—^Virginia Stage Lines t Com¬ 
monwealth, 45 S Eu2d 818, 823. 186 
Va. 1066 

nrases 

(1) '*Post route* defined see Post 
Office 9 1b, and for other refer¬ 
ences consult title index. 

(2) **Route of tra\el,*' an expres¬ 
sion meaning the way or road trav¬ 
eled, a way or route not traveled 
is not within the meaning of the 
term.—Maynard v Cedar County, 1 
NW 701, 702, 61 Iowa 480 

(8) **Traveled route;** the way- 
traveled by persons pursuing a Jour¬ 
ney between given points.—Maynard 
V Cedar County, supra. 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 64 CJ p 1106 notes 
97-4. 

28. 8 a—Boykin v State Highway 
Department, 144 S.SL 287, 229, 146 
Sa 488. 


13. SC—Boykin v State EUghway 
Department, supra. 

14. Neb —Application of Hassebanxn, 
7 NW2d 464, 469, 142 Neb 646 

SC.—Boykin v State Highway De¬ 
partment, 144 S S3. 227, 229, 146 
Sa 488 

Va.—^Virginia Stage Lines v Com¬ 
monwealth, 46 6Sl2d 818, 823, 186 
Va. 1066 

16. SC—^Boykin v State Highway 
Department, 144 SSL 227, 229, 146 
sa 488 

Va.—'Virsrinia Stasre v Com¬ 

monwealth, 46 SS3.2d 818, 828, 186 
Va 1066 

16. Kan.—Tuggle v Paiicer, 166 P 
2d 688, 584, 169 Kan. 672 

17 Va—Virginia Stage Lines v 
Commonwealth, 45 SEl2d 818, 828, 
186 Va 1066 

18. SC—^Boykin v State Highway 
Department, 144 SSL 227, 229, 146 
sa 488 

Va—Virginia Stage Lines v Com¬ 
monwealth, 45 SJBS.2d 818, 328, 186 
Va 1066 

19 Va—^Virginia Stage Ifines v 
Commonwealth, supra 

SO Va—Virginia Stage Lines v 
Commonwealth, supra 

8 L Webster New Int.D 

Phrases 

<1> *Royal fish** and **royal fish¬ 
ery*' defined see S2sh 5 L 

(2) *7Etoyal river** defined see Nav¬ 
igable Waters 9 4 
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(8) OtlM/' UtlM oC tu. 

description were designed to convey 
the fee simple to the grantea and 
were usually made by the acting gov¬ 
ernor of the province in the name of 
the king—Florida Town Impr Co v 
Bigalsky, 88 So 450, 468, 44 Fla 771 
82. Ohio—SVench's Estate v Olan- 
der, 66 N.SL8d 61. 62, 146 Ohio St 
225 

88 . Eng—Attorney General r Mer^ 
cer, 8 App Cas 767, 778 
64 aj p 1106 note 18 
84. DC—C L R. V aarlon OU Co, 
148 F2d 671, 673, 80 USAppJDC 
41. 

La—Vincent v Bullock, 187 So 86, 
89. 192 La 1 

Pomerly the word referred to the 
prerogative of the king to take gold 
and silver discovered In land private¬ 
ly owned —State v Armson, 207 N W 
727, 781, 166 Minn. 280 

85 US—^Patterson v Texas Co, 
CCATex., 181 F2d 998, 1001 
DC—C L R V Clarion Oil Co, 148 
F2d 671, 678, 80 USAppD^ 4L 
Ind.—Indiana Natural Gas & oir Co 
V Stewart 90 N E. 884, 886, 45 Ind. 
App 564 

Okl—Wilson V Olsen, 80 P2d 710» 
718, 167 OkL 627 

Tex.—State Nat ]Bank of Corpus 
Christ! V Morgan, ComApp, 148 
SW2d 767, 761, 136 Tex. 609 
‘fBoyalty proper^ 

A share of the product or profits 
reserved by the owner for permitting 
another to use or develop his prop- 
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sliare of the production or profit paid the owner 
a share of the product or proceeds therefrom re¬ 
served to the owner for permitting to use 

the property;*^ the share of the produce reserved 
to the owner for permitting another to exploit and 
use the property,^ share of the profit, reserved 
by the owner for permitting another to use the prop¬ 
erty the amount reserved or the rental to be 
paid the original owner of the whole estate 

^^yaliy* has been hdd synonymous with ^^profit*^ 
see Mines and MinAT«la § 213, and it has been dis¬ 
tinguished from ^nus” see 11 C J S p 517 note 76 

R. B. As an abbreviation of the word ^frailroad’^ 
see Abbreviations 1 C.J S p 276 note 5 

BUBBEB. The term ^bber^ has at least three 
tedmical meanings, namely, crude rubber, soft 
vulcanized rubber, and hard mbber,^! and, as in 
every problem of semanhes, the cmitext must be 
resorted to for the true meaning of the word.^^ 
While hard rubber, which is known as "ebonite’’ or 
"vulcanite,” is included m the term ^^bber” it dif¬ 
fers both chemically and physically from the other 
kinds of rubber which axe sof^ tough, resilient, and 
elastw** 

BUBBEBOID A trade name for an imitation of 
hard rubber, a desenptive word meaning like Tab- 
ber*^ 

BUBBISH. Anything worthless or valndess; de¬ 
bris, trash, waste or rejected matter <6 

BUBBLE STONES. Bough, izxogalar stones, such 


as are found in quarries whioh famish small and in¬ 
ferior stone only, or are the remains m ledges from 
which dimension or other large stones have been 
taken, and when used for constructing walls they 
are not dressed, hewn, or cut, and so lose none o£ 
their measurement in laying 

^^nbble stone” has been eompaxed with, or dis¬ 
tinguished from, "dimensicm stone” see 26 CJS 
p 1313 note 11, and "footing stoned’ see 36 C J S 
p 1132 note 12. 

BUBLE. A term given to the money of account 
m Russia.^^ 

BUBBIOS In England the titles of acts were siyled 
rubrics because written in red ink,^^ 

BUDB. Bough, insulting It is synonymous with 
^^ugh” see ante p 541 note 87 

Rudely In a rude xnazmer, coarsely, uncivilly, 
violently It has been held not synonymous with. 
*SnllfuUy”^i 

BUFITAN. As a noun, a boisterous, cruel, brutal 
fellow, a desperate fellow ready for murderous or 
cruel deeds, a cutthroat 42 

As an adjective, brutal, cruel, murderous, boister¬ 
ous, violent, stormy 48 

BUU. A ooaxse, nappy, woolen fabric, used for 
various purposes, as for the cover of a bed, for 
protecting the carpet before a fire or fireplaee; and 
for protecting the legs against the cold m ndmg 44 


erty—PalmM* ▼ Crews, 85 So 2d 480, 
486, 208 Miss 806, 4 ^L.R.2d 488 
Other ]>lirases as to which more 
recent adjudications have not been 
found see 64 CLJ P 1107 notes 80-88, 
86, 86 

as. D C—C I. K. V Clarion Oil Co^ 
148 F2d 671, 678, 80 US^pJDa 
41. 

17 La.—Texas Co v Fontenot, 8 
So 2d 689, 698, 200 La. 768 
Okl—Carroll v Bowen, 68 P2d 778, 
776, 180 Old. 215 

as. D C.—C X R. V Clarion Oil Co.. 
148 F.2d 671, 678, 80 lUSJ^pJ^a 
4X 

aa us—re Tidy Bouse Products 
Cow, DCIowa^ 79 FSupp 6M* 677 
as. Tex.—Wagner Supply Co v 
Bateman, 18 SJW 2d 1062, 1056, 118 
Tex. 498 

81. US—In re Bgan, 169 F2d 462, 
464, 84 aCLPJUPatents, 848 

Phrases 

(1> "Rubber bubbles'* defined see 
12 C.JJS p 874 note 66.1. 


(2) "Rubber hose*’ defined see 41 
dJ S p 880 note 87 
(8) "Scorched rubber” is premar 
turely or partially vulcanized rub¬ 
ber—Application of Bvans, 178 F2d 
878, 876, 86 C OPJL,Patent8, 99L 
(4) Other phrasea as to which 
more recent adjudications have not 
been found see 54 C.J S p 1107 notes 
48. 44. 

88 . US—In re Bgan, 169 F2d 462, 
454, 466. 84 CC PAuX’atents, 848. 

83. US—In re Bgan, supra. 

84. US —Standard Paint Co v 
Trinidad Asphalt Mfg Co., Bio, 81 
S Ct. 466 467, 220 U.S 446, 55 LJBSd. 
536 

35. Ohio—Qorman v Cleveland, 159 
KB 186, 187, 26 Ohio App 109 
64 OJ P 1107 note 49 
Regulation of collection, removal, 
and disposal of rubbish see Btoalth 
S88 

86 . US—Bawhins V U &. 18 CtCL 
181 188 

54 OJ p 1107 note 66. 
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87 US —Pleasants v Harylaad Ins. 
Co Md., 8 Cranch 56, 68, 8 LBd. 
486 

38. Nd—State V Woolard, 25 
719, 119 Nd 779 

39. Kd—^Holmee v Carolina Cant. 
R. Co. 94 Nd 818, 828 

Touching or laying hold of person in 
rude manner as criminsl battery 
see Assault and Battery | 70 

40. Neb—State v Lawrence, 87 N 
W 186, 129, 19 Neb 807 

4L Tex.—Fuller v State, 87 SW 
882, 48 Tex.Cr 800 
48. Iowa.—Taylor v Hungerford, 
217 NW. 88, 94, 205 Iowa 1146 
48. Iowa.—Taylor v Hungerfordi 
supra. 

44i US—^IngersoU v HOgonei, KT., 
68 F 1008 1010, 4 ddA. 160— 

IngersoU v Magone^ ddNT^ 48 F. 
159, 160 

Carpets and rugs as subject to tariff- 
see Customs Duties S 48. 

^Traveling mg” 

Generally used for wrapping abont 



BUG—RULE 


77 C.J.S 


It lias been distinguished from "shawL”^^ 

BUIN, The ward may be either a nonn or a 

verb, and as a noun it is defined as meaning that 
whicJl IS fallen down and become worthless frcnn 
mjuiy or decay, and as a veib it is defined as mean¬ 
ing to bring to mm or destmction, to cause to fall 
to pieces and decay, to impair essentially, to over¬ 
throw, destroy^® 

The adsective '^ruined^ is defined as meaning that 
which has suffered decay,dilapidation, or impair¬ 
ment of effectiveness,^® and is said to be a weaker 
word than "destroyed” see 26 G J S p 1247 note 
37J- 

BXJLE. A term of wide and varied significance, de¬ 
pending on the context,^® and m one sense defined as 
m ^Timg a prescribed guide for conduct or action,®® 
that which is prescribed or laid down as a guide to 
conduct,®^ that which is settled by authority or 
custom,®® a governing direction,®® a regulation,®® 
a jHcescnption,®® a minor law,®® a uniform, course 
of thmgs,®^ a course of piactice uniformly fol¬ 
lowed ®® 


When the term "mle” is employed m this sense 
it implies uniformity of (qMration, and not disenm- 
ination,®® and imports something of permanence and 
fixity m general with respect to all factual situations 
coming withm it ®® By its very name a rule is sup¬ 
posed to be a means of g^oidance,®^ and the term 
may be employed appropriately to include commands, 
mstmetions, and directions ®® It has been said that 
the word "j^e” imports a partial restriction which 
does not wholly prohibit ®® 

The word "rule” is employed in this sense m vari¬ 
ous places throughout this work. Buies made for the 
regulation of praotioe and procedure m the courts 
are discussed m Courts §§ 170-180 and Federal 
Courts § 96 See also the indexes to the titles 
Admiralty, Appeal and Error, and Equity Parlia¬ 
mentary law, as generally understood, means the 
rules and usages of parliament or of deliberative 
bodies as stated m Parliamentary Law § 1. The duty 
of a master to adopt and promulgate roles for the 
safety of his employees is treated m Master and 
Servant § 271 The rule-making power of public 
administrative bodies and offceis is discussed m 


tlM legs or the body of a person when 
traveling, and as a covering for 
lounges or beds, and for throwing 
over the body of a person when ly¬ 
ing on a mange or bed—Ingersoll v 
Magone, 0<XNY. 48 fly 169. 161. 

4B. ns—^Ingersoll v Magone, C.G. 

NT., 48 F 159, 161. 

4S. Webster New IntJD 

47. Tenn.—Stevens v Moore, 189 
SW2d 710, 719, 24 Tenn-App 61. 

**Ruined condition*’ distinguished 
from ’’destruction” see 26 CJS p 
1247 note 60 

48. NT—Application of Eisenstein, 
51 NTS 2d 811, 818, 288 AppDiv 
820 

Tenn.—Stevens v Moore, 130 SW2d 
710, 719, 24 TennAkPP 61. 

4B. CaL—^Los Angeles v Oager, 102 
P 17, 18, 10 CalApp 878 
3na.^Atlantic Coast Liine R. Oo v 
State, 74 So 595, 602, 78 FIa 609 

SO. Mo—Kirby v Nolte, 164 SW 
Id 1, 10, 849 Mo 1016 
Pa.—^In re Baldwin Tp, {Allegheny 
County, Annexation, 158 A. 272, 806 
Pa. 490 
Phrases 

(1) '”Front-fioot rule,” also known 
as the ’Toot-ffont rula'* or the Toot- 
frontage rule,” as a method of ap¬ 
portioning assessments for improve¬ 
ments see Municipal Oorporafioais 5 
1188 

"Buie against perpetuities^* see 
PQr;|pi0tait^s SS 2-22. 

(8) **Rul« in SheUey’s case'* see 
tbs OJS. titles Deeds | 128, Trusts S 
186; ahm 66 C J P ®®® note 89-p 641 


note 40, gnd Wills 86 870-879, also 
69 C J p 605 note 89-i> 626 note 84 
(4) **Bule of construction” general¬ 
ly see 16 OJrS p 1516 note 761, and 
as applied to contracts see Contracts 
6 29A 

(6) **Bule of evidenoe’* defined see 
Evidence 6 2, and for other refers 
enceA consult the title index. 

(6) "Rule of interpretation” de¬ 
fined see 48 CLJ B p 112 note 26 

(7) "Rule of property” defined see 
Courts 6 216 

(8) "Rules of procedure” generally 
see 73 C J S p 971 note 81. 

(9) Other phrases as to which 
more recent adjudications have not 
been found see 54 C.J p 1110 notes 
26-44. 

51. Aleska.—Bates v Nome^ 1 Alas¬ 
ka 208, 216 

Fla—South Florida R. Oc v Rhodes, 
6 So 688, 686, 86 Fla 40, 28 Am. 
SR 506, 8 D.RA. 788 

52. Alaska^—Bates v Nome, X Alas¬ 
ka 208, 216 

64 OJ p 1108 note 86 
58. Pa—In re Baldwin Tp, Al¬ 
legheny County, Axmexation, 158 
A. 272, 806 Pa 490 

54. Pa—In re Baldwin Tp., Al¬ 
legheny County, Anneacation, supra 
54 OJ p 1109 note 91. 

A definite regulation prescribed as 
a law of conduct—Kirby v Nolte, 
164 aw 2d 1, 10, 849 Mo 1016 

35. Alaska—Bates v Noma 1 Alas¬ 
ka 808. 216. 


Fla—South Florida R. Co v 

Rhodea 6 So 638, 686, 86 Fla 40. 
28 Am.SR 606. 8 KRA. 738 
58. Fla—rSouth Florida R. Ca v 
Rhodes, supra 
64 aj p 1108 note 87 
67 Alaska—Bates v Nome, 1 Alas¬ 
ka 808 216 

Fla—South Florida R. Co v 

Rhodea 6 So 688, 685, 26 Fla 40, 
28 AulSR. 506, 8 iURJL 788 

6a NM—State v Field, 841 P 1087, 
1648, 81 NM. 120 

"It is not nafirequMHl; to consider 
and speak of a regular practice un¬ 
der a rule, as itself forming a rule '* 
—^Talbot V Seemaa, NT., 1 Cranoh, 

na, 1 . 86, 2 UBd. 16 

69 NJ* —Belmar v Prior, 79 A. 
1032, 1084, 81 NJLaw 254 
A rule must msossssclly be of gen¬ 
eral application.—State Raoing 
Commn. v Latonia Agricultural As¬ 
soc.. 128 SW 681, 686, 180 Ey 178, 
85 Ii.RA.,NS.. 906 

6a Ho—K!rb7 ▼ Holto, 1C4 BW 
Sd 1, 10, S49 Mo lOlS. 

The power to maha rules is the 
antithesis of roving discretionary 
control over specifie action.—Kirby 
V Ndte, supra. 

51. Alta.—Salter t Calgary, 0 Alta. 
U 884, 886 

aa Mo—^Finnegan v Missouri Fac. 
R. Oo, 169 SW 969, 976, 261 Mo 
481 

ea NJ—^Belmar v. Prior, 79 A. 
1082, 1084, 81 N JXaw 264. 
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RULE—RUN 


Public Admiiustrative Bodies and Procedure §§ 92- 
113 

Tbe word "rule” is employed m the law m a some¬ 
what different sense to signify an order made by a 
court, at the instance of one of the jiarties to a suit, 
commanding a mmistenal officer, or the opposite 
party, to do some act, or to show cause why some 
act should not be done It is usually on some inter- 
locutozy matter, and has not the force or solemnity 
of a decree or judgment In this sense the term 
^^le’^ is the common-law name for what is known 
under the codes as an ^^order,” and the two terms 
are practically synonymous as stated m Motions and 
Orders § 1 Thus the concept known to the common 
law as a ^^rule” is now generally denominated an 
^^order,’’ and is treated as such for the most part 
throughout this work. However, the common-law 
appellation is still occasionally employed, x^articular- 
ly m such phrases as ^Me absolute” see 1 CJS 
p 376 note 61, ^'rule to plead” and "rule days” see 
Pleading § 116, ^^rule nisi” see Motions and Orders 
§ 20 a, and *^ut under the rule” see the C J* S title 
Trial § 65, also 64 0 J p 118 note 81 

The term ^^rule” has been held equivalent to, or 
synonymous with, ^*law” see 52 C J S p 1026 note 
49, ^^order” see 67 C J S p 520 note 62, ^'regulate” 
and '^regulation” see 76 C J S pp 614, ^6 notes 76, 
16, and "rules” has been held synonymous with "by¬ 
laws” see 12 C J S p 872 note 60 5, and "ordinances” 
see 67 C J S p 521 note 76 

"Rule” has been compared with, or distmgnished 
from, "agreement” see 3 CJS p 358 note 813, 
"caprice,” see 12 C J S p 1136 note 32 5, "compact,” 
see 15 C J S p 645 note 46 J, "mere discretion,” see 
57 C J S p 1067 note 26, "ordinance,” see 67 C J S 
p 521 note 76, "regulation” see 76 CJ.S. p 616 
note 20, and "whim 

As used tn the printing trade, a "rule” is a thin 


plate or strip of metal, of the same height as the 
type, used for printing hues as m a tabular work or 
between columns of the same page 

RULINC. Act of one who rules, govemment.^^ 
The term has been distinguished from "determina¬ 
tion” see 26 C J S p 1257 note 43 

"Ruling,” m law, is defined m Courts § 181 a, and 
other references to the term are made in the title 
index to Appeal and Error 

RT7M. Defined see Intoxicating Liquors § 13. 

RUMOR. Common talk,^^ current story passing 
from one person to another without any known au¬ 
thority for the truth of it,®* flying or popular re¬ 
port,^* general public report of certain things, with¬ 
out any certamty as to their truth.7i 

"Rumor” has been held equivalent to, or synony¬ 
mous with, "hearsay” see 39 CJ S p 876 note 24.1, 
"report*^ see supra p 252 note 11, and "story 

Rumors as evidence in actions generally see Evi¬ 
dence § 198, and in enminal actions generally see 
Cnmmal Law § 718 The insufficiency of mere 
rumors of a fact to charge a person with notice of 
the fact 18 stated in Notice § 11 b (4) (d) As a 
general rule, it is no defense to an action of defama^ 
tion that a false defamatory statement was the sub¬ 
ject of general rumor or report, see label and 
Slander § 139 Opinion based on rumor as affecting 
the competency of jurors see Junes § 237 

RUN As a noun, the word "run” is employed m 
vanous senses, and m one sense it denotes a def^t 
in a knitted axticle, such as a silk stocking^ caused by 
a break in the thread which results in a number of 
loops pulling out, leaving in their place parallel 
threads 

The term is employed m the motion picture m- 


84. Black L.D 

To courts or court dllwlals 

The definition of a rule indudee 
commands to lower courts or court 
officials to do ministerial acta—Car¬ 
ter y Louisiana Purchase Ehcposition 
Co. 102 SW C. 9, 124 MoApp 630 
Za PemuqrlvBiila 

The word “rule** Is commonly em¬ 
ployed to sisnolfy a rule or order to 
show cause—Schuettler v Uanrer. 
46 A.2d 686 688, 169 Pa.Super 110 
—Petition of Westmoreland County 
Comers, 38 A.2d 709 710 156 Fa. 

Super 188—Short v Board of School 
Dlst of Upper Moreland Tp.. 166 A. 
669. 670. ^08 Pa.Super 503 Rule or 
order to show cause see Motions and 
Orders f 20 

77C JS—86 


ea. Mo—^Merchants’ TBreh. y Knott 
111 SW 666. 671. 212 Mo 616 
68. US—^Lanston Monotsnpe MadL 
Co y Pittsbursrh Type Founders 
Co.DCDel. 276 F 921. 

54 CLJ p 1109 note 6 
87 Webster ITew IntD 
Fbxases as to which more recent 
adjudications have not been found 
see 64 C J p 1111 notes 54^8 
68. Yt—Smith y Moora 88 320, 

821, 74 Yt 81. 

"Any rmnor* 

Any current report 4nd not the 
remarks of a single person.—Smith 
y Moore, supra. 

89 Mo—State y Caller, 82 Mo 623, 
687 

545 


Mont—State y Yettera 248 P 179, 
188, 76 Mont 574 

70l Mont—State v Yettere, supra. 
54 C J p 1111 note 68 

71. Idaho—Gaffiiey v Ro 3 ral NeU?h- 
bon of America 174 P 1014, 1017. 
81 Idaho 649 

7S. Mo —State y Culler. 82 Mo. 628. 
627 

Mont—State y Yettera 248 P 179 
188, 77 Mont 66 

73. US—Stelos Co. Ina y Hosiery 
Motor-Mend Corporation, NT.. 56 
set 746. 295 US 237, 79 LJSd. 
1414 

’’Runner” defined in this sense see 
poet note 80. 



EUNSVPTURE 


77 C J S, 


dnstiy to denote snccessiye exhibitions of motion 
piotnre features m a given area as stated m the 
CJ* S title Theaters and Shows § 1. 

As a verb, the word has vanotis general 

signidoations, and, m one sense it means to move or 
go swiftly on the feet, move at a pace swifter than 
a walk, pass or glide rapidly by any motion.?^ In 
a different sense it means to oondnct, to manage, 
carry on.76 The verb ‘^nin” also has several spemfle 
siguffcatLons, and, when used with respect to fre, 
means to pass, spread, or communicate m ordinaiy 
modes.^^ As applied to prcqierty, the word 
means to remove the property 

^un’^ has been held to be equivalent to, or synon¬ 
ymous with, ^^flee’’ see 96 G J S p 1025 note 55, and 
"remove^' see 76 C J S p 1161 note 27, and ^^mn” 
and ^^treat*’ have been held to be synonymous, and 
also have been distinguished, see supra p 330 notes 
50, ffL 

Running Moving or advancing, contmumg^^ 
It has been held synonymous with ^'operation’’ see 
67 G J.S p 505 note 5 

BTTNKEB The word ^^runner” is defined as mean¬ 
ing one who or that which runs, as a racer, an 
engme driver, a whippet dog^ a horse, etc., spe¬ 


cifically, one whose business or occupation requires 
physical movement from place to place, as one who 
runs errands, makes reports, etc, as for a bank, 
bookmaker, carter, etc The term also has a 
deflmte Tw^Murmig to women as a run m a silk stock¬ 
ing caused by a break of the thread.^^ 

ETTN-OXrr. A term applied m molding when the 
heated metal escapes through any imperfection m 
the mold.^^ 

EUNWAT. The path or tracks over which any¬ 
thing runs, a passageway 

EUPTUEE As a noun, the word ^^pture” is de¬ 
fined by lexicographers generally as meanmg a 
breakmg or bursting asunder,the forcible tear¬ 
ing or breaking of a part,^^ the act or an instance 
of breaking apart When the term is used with 
reference to a steam boiler it means a sjfiitting 
apart of the boiler, as distinguished from bursting 
or explosion 

In medical terminology a "rupture” is a tear or 
solution of contmmty, a break of any organ or 
other of the soft parts The word usually implies 
the breakmg of some soft tissue, such as the wall 
of a blood vessd It is sometimes referred to as 
a hemia.^^ 


74i New standard J> 

75. Cal—People ▼ BosesSj 228 P 
448, 455. 194 Cal 212 

Vt.—State ▼ Kamnda, 129 A. 806, 
809, 98 Vt. 466. 

** 911 # aainval Intarpretatloa of the 
expression that the wasrons are ‘run* 
is that they are operated, controlled, 
and xnanaaed.**—Dlel ▼ Henry Zelt- 
ner Brewing Co, 61 NYS 980, 981, 
80 App Dlv 29-1. 

76. Conn.—^Ayer v Starkey, 80 
Conn. 804, 807 

77. Tex.—Williams ▼ State, 11 S. 
W 114, 115, 27 Tex.App 268 

78; Webster New IntD 

mirases 

(1) 'Ttunninsr account” defined see 
1 <U S. p 576 notes 7-11 

(2) 'Ttunnlng- at larsre*' within the 
comprehension of statutes and ordi¬ 
nances regulatlngr animals see Ani¬ 
mals S9 107-141, and Municipal Cor¬ 
porations 5 214 

(8) "Bunninr board” as a term 
used inter<fiiangeably with 'Toot- 
board** see 86 C.JS p 1181 note 9, 
particnlar references to the term are 
also made In the title index to Mo¬ 
tor Vehicles. 

(4) **Runnins connections** sea 
Ballroafls i 1 r 

(5) *'Biinnins foot,** in pavlns 


phraseology, defined, see 86 CJS p 
1181 note 6 

(6) **Runnlng free** as applied to 
vessels see Collision 99 2 a, 88 

(7) **Running front foot** as used 
in statute relating to assessments 
for improvements see Municipal Cor¬ 
porations 9 1428 

(8) **Running head,** a technical 
printing term defined, see 89 C.JS 
p 806 note 56 

(9) **Running lease** see Ijandlord 
and Tenant § 202 a 

(10) **Runnlng light** defined see 
Bailroads 9 12- 

(11) '^Running policy*' see Insur¬ 
ance 99 87, 48 

(12) **Running with the land** see 
Covenants 99 64-86, and Deeds | 160 

(18) Other phrases as to which 
more recent adjudications have not 
been foimd see 64 CJ p 1111 notes 
80-88, p 1112 notes 1-27 
79 Webster New IntD 
Htotel runners as subject to regula¬ 
tion by municipal corporations see 
Municipal Corporations 9 266 

80. US —Ciamille, Inc. v F W 
X7tch Co., DC.Iow% 27 FSupp 
762, 753 

**B.un*’ similarly defined see ante 
note 78 

81. Ml<ai.—Kehoe v Allen, 52 NW 
740, 92 Mich. 464, 81 AxxlSIL 608 

546 


82. Century J> 

Defective or dangerous condition of 
runway furnished servant by mas¬ 
ter resulting in injury to servant 
as presenting Jury question see 
Master and Servant 9 684 f (5) 
( 8 ) 

Duty of airport owner to keep run¬ 
way clear see Aerial Navigation 9 
86 

83. Ky—Travellers* Indemnity Co 

V B & B Ice & Coal Co, 68 SW 
2d 640 641 248 Ky 448 

Ohio—Cleveland Drop Forge Co v. 
Travelers* Indemn. Co, 161 NB 
671, 672, 114 Ohio St 549 
86. Mont—Webber v Massachu¬ 
setts Bonding, etc., Co, 268 P 101. 
108, 81 Mont 851. 

85. Pa.—Gavuht v Sims Co, 88 A. 
2d 482, 488, 165 PeuSuper 206 

88. Ky—^Travellers* Indemnity CO 

V B ft R Ice A Coal Co, 68 KW. 
2d 640 641 248 Ky 443 

Ohio—Cleveland Drop Forge Co v 
Travelers* Indemnity Co, 151 NBS 
671, 672, 114 Ohio St 549 
**Ruptare** within meaning of boiler 
instirance policy see Insurance 9 
886 

87 Stedman MedJ) 

8a Pa.—Qavula v Sims Co, 88 A 
2d 482, 488. 166 PaSuper 206 

18a Mont—Webber v Massachu- 
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BUPTUBE—BU8T 


As a veil), 'Capture” is defined as meaning to 
break apart or separate the paits^^O to open or 
part, as a steam boiler, without extreme violence 

^‘Rupture” has been distinguished from ‘^ezplo- 
Sion” see 35 0 J S p 216 note 15y and ^^fracture” see 
37CJS p 138 note 88JL 

BUBAL. The word "rural” is derived from the 
Latin "ms,” ^‘runs,” meaning the country, and 
the word itself is defined as TnAATn-ng the country, 
the country, as separated from the city,^^ of or 
pertaining to the country, as distinguished from a 
city or town, 86 belonging to, or characteristic of, the 
country 86 

It has been said that all territory is either rural or 
urban,87 and statements have been made which 
might well be construed as meamng that the territo¬ 
ry withm the limits of a mty is, by reason of that 
fact, not rural 88 However, it has been said that 
property which is classified as rural may be land 
used for agncultural purposes, as well as lands 
which axe wholly undeveloped for city uses,88 and 
rural property withm the limits of a city may be, 
and usually is, m the outskirts ^ 


"Rural” IS said to be the antithesis of "nrban.”^ 

Inclusion of roral territory m mcorporatmg a 
municipality see Mxmicipal Corporations § 9 e, and 
liability for, or exemption from, municipal taxation 
of rural lands see § 2017 See also the C.JS. 
definition Suburban post, also 60 C J p 983 note 1 

BUSH. The act or an act of rushing, a moving or 
driving forward with haste or violence, a violent or 
tumultuous motion 8 It has been said that the term 
undoubtedly requires something more than ordinary 
diligence.^ 

BUSH. As commonly understood, a light, sweetened 
bread, biscuit, or cake which has been crisped and 
browned m an oven.6 

BUSSETTS In the fruit mdustry, a term employed 
to designate an inferior quality of grape fruit 8 

BUST The term, although most commonly applied 
to the red or yellowish rust of iron, meludes, as a 
part of its d^nition, the oxidation of any other 
metals, as well as iron ^ 


setts Bondlnsr & Ins Co, 268 P j 
101 108, 81 Mont 851 I 

90l Tex.—I^allas v Moore, 74 SW 
96, 99, 82 Tex.CivApp 280 
81 Ky—^Travellers* Indemnity Co | 
V B & B Ice & Coal Co, 58 6 W 2d 
640, 641, 248 Kv 448 
Ohio—Cleveland Drop Forae Co v 
Travelers* Indemn. Co 161 NB. 
671, 672, 114 Ohio St 649 
88. Cal —City of South Pasadena v 
City of Son Gabriel, 25 P2d 516 
618, 184 CalJLpp 408 
88. Del—PhUadelphia. R & W R. 
Co V Mayor and Council of WU- 
mlnaton, Ch., 57 A.2d 759, 765 
PtaxasM 

(1) *Tlurai homestead** defined see 
Homesteads { 58. and for other ref- 
orences consult the title index. 

(2) **Riiral letter carriers** see 
Post Office § 18 

(8) **Rural population** defined see 
72 C J S p 227 note 52. 

(4) **Rural real estate** see Prop¬ 
erty S 7 a. 

84i, NT —^People ex rel Oak Hill 
Cemetery Asa n v Pratt, 14 NT a 
804, 805, 60 Htin 682 
88. Webster New mtD 
CaL—City of South Pasadena v City 
of San Gabriel, 26 P2d 616, 518, 
184 CalApp 408 

Del—Ooxpns Jnzls gnotsd In Phil¬ 
adelphia B & W R. Co V Mayor 
and Council of Wilmington, Ch., 67 
A^d 759, 765 

88. Deh—Philadelphia, R ft W R 


Co V Mayor and Council of Wil¬ 
mington, supra. 

97 Cal —City of South Pasadena v 
City of San Gabriel, 25 P2d 516, 
518, 184Cal App 408 
9a Xilstriot not >*seminixal’’ 

**The district is not semirural, for 
the reason that in a legal sense 
there is no such word. A search of 
five different dictionaries fails to lo¬ 
cate it, although the expression is 
undoubtedly sometimes used in 
speech and writing which are not 
alwasrs characterized by the nicety 
uecesscuT to exact language, 
etymologically, there not on]> is not, 
but there cannot be, any such word 
as semirural. That is the reason, 
plainly, why the expression is not 
to be found in even the unabridged 
dictionariea It may bo true that the 
district in question here Is par¬ 
tially subjected to horticultural and 
agricultural pursuits in the same 
manner as are some parts of rural 
territory but it is nevertheless ur¬ 
ban and not semirural That is set¬ 
tled by the fact that it lies within 
the territorial limits of [the city of] 
San Gabriel.**—City of South Passr 
dena v City of San Gabriel, supra. 
88. Del—Philadelphia, B & W R 
Co V Mayor and Council of Wil¬ 
mington. Ch., 57 A.2d 759, 765 
sraotors la detssmialBg oSusaoter of 
property 

In determining whether particular 
property Is to be considered rural, 
the character of the locality, the 
Streets, lots, buildings, and Improve¬ 

547 


ments, and the market value of the 
propel^ as a'so of the neighboring 
properties, must be considered, and 
it depends largely on the surround¬ 
ings. and the character of the prop¬ 
erty in the neighborhood, and if 
the buildings and lmpro\ement8 In 
the neighborhood are few and scat¬ 
tered, if they partake of the char¬ 
acter of the country rather than of 
the city or town, and are occupied 
by persona engaged in rural pur¬ 
suits, the locality diould be eon- 
8*dered rural—City of Philadelphia 
V Brady, 162 A. 178 176, 808 Pa. 
185—City of McKeesport v Soles 
85 A. 937, 929, 980, 178 Pa. 868—City 
of Philadelphia v Brady, 167 A. 694, 
695 104 Pa.Super 79 

1. Del—Philadelphia. B ft W R 
Co V Mayor and Council of Wil¬ 
mington, Ch., 67 A.2d 759, 765 

2 . Del—Philadelphia. B ft W R 
Oo V Mayor and Council of Wil¬ 
mington, supra. 

8 New Standard D 
*Rush game* or * horse game** de¬ 
fined see 41 C.JS p 829 note 81 
4. Conn.—^Boston Lumber Co v 
Pendleton Broa, 129 A. 782, 784. 
102 Conn. 626 

B. US—U S V Hermanos, 8 Cust. 
App 66, 67 

6. NT—Abel V Murphy, 88 NTS 
256, 257, 48 Misc 648 

7. US—-Wolff V The Vaderland, J> 
C.NT,18P 788 789 

^nst solveiLtP’ 

The term *'rust solvents* Indicates 
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Lamitation of vessel’s liability by contract or bill 
of lading for injuries to cargo from rost or coiro- 
sion see the 0 J S title Shipping § 133, also 58 C J 
p 431 notes 27-^ 

BUSTIO. TTnadomed, awkward, and pertaining to 
the country, rural ^ 

&TTSTIOXIM FOBTJM. A Latin term meaning a 
rude, unlearned, or nnlettered tnbnnal ^ It is 
sometimes used with respect to proceedings of an- 
bitrators.^^ 

RUSTIGUM JUDICIUM or RUSTIOUM JUS A 
TAfan term employed m maritime law to mdioate a 
rough or mde judgment or decision and the ap« 
plication of an equal division of damages is said to 
be the mstumm jus 

RUSTLER* A term used to designate a cattle 
thief « 

RUT A track worn by a whed or by habitual 
passage of anything, a groove m which anything 
runs 1* It has been held synonymous with "furrow" 
see37CJS plAL5notelL 

RUTHENIANS. The Ruthaiians are nothing more 
nor less th«.n XJkramans, and their Imgoistio and 
ethnographical features are described under the 
same head.^^ 

RUUNT MAGNA IN SE. See 54 G J p HIS note 
67 

RYE WHISET. Defined see Intoxicating Liquors 
§ 13 

S« The mneteenth letter of the English alphabet 


The letter occurs m various abbreviations, see Ab¬ 
breviations 1C J S p 276 note 5 

“S," long Old fashioned form of the letter some¬ 
times used to double the "s 

SABBATH. The word “Sabbath" is from the He¬ 
brew “Shabbath," and signifies a rest from labor 18 
Strictly, the word “Sabbath" signifies Saturday, the 
seventh day of the week, the Jewish Sabbath 
and thus, as stated m the 0 J S title Sunday § 1, 
also 60 GJ* p 1026 notes 7-9, the words “Sabbath" 
and “Sunday” are not strictly synonymous, although 
they are generally treated as being synonymous and 
mterchangeable. 

SABOTAGE Defined, and as an offense, see Insur¬ 
rection and Sedition §§ 1 e, 2 a. 

SACCHARINE An amd anhydnd,^^ an anhydro- 
ortho-sulphamm-bensoic acid,^^ a trade name for 
benzoic sulphinide 8* It is derived from coal tar,8* 
and IS used as a sweetening agent, particularly for 
manufacturing purposes, as m soda water, liquors, 
wines, chewing tobacco, preserves, medicines, etc 8^ 

It has been distinguished from “dulcm" see 28 
G J S p 585 note 8 

SACK While the word “sack" has a variety of 
meanings,26 its most natural meaning is to denote 
a receptacle for holding the more coarse and bulky 
articles,2B a receptacle of some pliable material, as 
cloth, leather, or the hke, for holding and carrying 
goods of any kmd,27 an encasement not usually of 
permanent value, and oidmanly used for the con¬ 
venient transportation of its contents 28 

The term may also be employed to signify a 
measure of quantity, as stated m the G J S. title 


material for removal of rust after it 
is formed and notblna more.—Nor- 
ma-Hottmann Beartnsrs Corporation 
V Hufnasrel. 123 F2d 648, 650, 38 C 
CP.A. (Patents) 782 
8. Tex.—Raley v State, 108 S.W 
848, 844, 47 Tex.Giv.App 426 
9 Blade I<.D 

10. NT—UnderhlU v. Van Cbrt- 
landt, 2 JohnaCh. 339, 861. 

W Va.—^Dickinson v Chesapeake, 
etc.* R. Co, 7 WVa. 890, 429 
lU Blade U> 

la: TJS—The Victory, Va, 68 F 
895, 400, 15 aaA 490. 

18; GbL—G kaeppi V. Swanston, 290 
P 116, 119, 107 CalApp 80 

14.'* Webster New IntD 

18. Ko—Clear v Hanlak, 181 S.W 
28 276, 880, 286 lioApp 249. i 


Buthealans and Ukraniaas are of 
the same race and speak the same 
languaffa—Clear v Ha-nlak, supra. 
19. Webster New Int.D 
17 Pa.—Albright v Liehlgh Coal, 
etc., Co. 62 A. 88, 84, 208 Pa. 65 
54 C J p 1118 note 72 
18. Ohio —^Rosen v State, 8 Ohio N 
P.NS, 276, 279. 

19 NC—State v Drake, 64 NC 
689, 691. 

BlbUoal sneatton 

*‘It is mentioned first in Gtonesls li. 
2 8, as the *8eventh day' It is men¬ 
tioned in Bzodus xvL 28 as the lioly 
Sabbath,* and again in Exodus xx. 8, 
as a day to be kept holy*’—Rosen 
V State. 8 Ohio NP,NS, 276, 279 

•90U US— liUts V Hagone, NY., 14 
BGt. 777, 779, 168 TJ.S 105, 88 li. 
Ed. 691i^ 


91 US—U S V Lehn, aCJTT, 
113 F 1006 

92. US—Lutz V Magone, NT, 14 
set. 777, 779, 153 Ua 105, 38 li. 
Bd. 651. 

98. US—U a V Lehn, CONT, 
113 F 1005. 

94. US—Luts V Magone, N.T, 14 
set 777, 779, 158 US 105, 88 L. 
Ed. 65L 

95 Wash.—State v. Nunn, 210 P 
771, 122 Wash. 487 

Sa Wash.—State v Nunn, supra. 

97. Wash.—State v Nunn, supra. 

9a US—U S V Nichols. NT. 22 
set 918, 919, 186 US 208, 46 
Ii.Ed. 1178 

I **Saek raft** defined see Logs and 

I Logging Sid. 
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Weights and Measnres § also 54 G J p 1114 note 
82, and in a q>ecial sense it signifies a fond in liand 
to be used for purposes of corroption 29 

SAORALIZATION. An anomaly of the fifth lumbar 
yertebra which tends to conform to the type of the 
upper sacral vertebra, the spmous processes of the 
upper saeral and lower lumbar vertebras being 
fused.2® 

SAOBAMENTA; SAOBAMSNTUM. As the first 
words of maxims as to which there have been no 
recent apjfiications see 54 C J p 1114 notes 88-92 

SAOBED. Consecrated, as, the sacred elements 
(of the Eucharist) 2i 

SAOBIFIOE. Destruction or surrender of any¬ 
thing for the sake of something else, giving up some 
desirable thing m behalf of a higher object, or devo¬ 
tion of it to a claim deened more pressing, as, the 
sacrifice of pnnciple to expediency 22 

The term is employed m marine law in the sense 
of giving up or suffering to be lost for the sake 
of something else, not in the sense of an immola- 

tion.22 

SAOBILEG'n; SAOBILEG'nTS As the first words 
of maxima as to which there have been no recent ap¬ 
plications see 54 C J p 1114 notes 99, L 

SACBXJM. A broad, slightly curved, spade-shaped 
bone, thick above, thinner bdow, dosing m the pelvic 
girdle posteriorly, it is formed by the welding to¬ 
gether of five originally separate sacral vertebre 24 


SADDlftEBY As commonly understood,2® “sadr 
dlery*’ means saddles and whatever belongs to them, 
collectively ,2 9 saddles and their appurtenances in 
generaL27 By extension, the term may include all 
articles concerned with the equipment of horses, 
especially those made of leather with their necessary 
metal fittings,22 or all leather arbeles and their 
fittmgs used about horse fnrmture29 or for the 
equipment of horses 49 "Saddlery*' may also include 
the materials for making saddles and hamess,4i and, 
m a broad sense, may refer to the articles usually 
offered for sale m a saddler’s shop 42 It has been 
said that "saddlerjr” ought to be applied to the 
trappings of a well horse, a "going” horse, and not 
a sick one ^2 

"Saddlers’ ironmongery” embraces the making of 
buckles, rings, chains, stirrups, spurs, bits, and 
Tiftiripa 44 

"Saddlery” as eacemiit from tariff see Customs 
Duties § 78 

SADISM, Defined see Insane Persons § 2 d. 

S,£P, SA5PENX7MEEO. As the first words of 
wiAxima as to which there have been no recent ap¬ 
plications see 54 C J. p 1115 notes 9-11. 

SAiViTIA. A term of the civil law,45 of the ec¬ 
clesiastical courts of England,49 and of English 
law,47 corresponding to "cruel treatment”42 or 
"crusty,”49 and which may be defined to mean 
perscmal violence actually infiicted or menaced, and 
affectmg life or health.90 


29 CaL—^Edwards v San Jose 
(Printing, etc., Soc., 84 P 128, 129, 
99 CaL 481, 87 AoclSR. 70 
64 CJ p 1114 note 86 
80 l Stedman MedJD 

Also daaosilied as fusion of the 
sacrum to the fifth lumbar vertebra. 
—^Eickenroad v Rochester & Pitts¬ 
burgh coal Co, 27 A,2d 769, 761, 149 
Pa.Super 257 

81. Webster New IntJ> 

Sacred tbingu 

In the dassiflcatlon of the Spanish 
civil law, those established for the 
service of God, and, as the oonse- 
uuence of such establishment, the 
dominion of them was not in man 
and they could not be counted prop¬ 
erty—Sullivan V Richardson, 14 So. 
692, 708, 88 Fla. 1 

82. Webster New Int.D 

88. US—^The Roanoke. DCWls., 
46 F 297, 298 
84. Stedman Med.D 
Shnilarty desoslbed 
Tha sacrum is a bone lylnx at 


the bottom of the spine formed by 
vertebrae—^Brown v Allied Plumb- 
insr A Heatinsr Co, 27 A.2d 204, 205 20 
NJMisa 311 

35. US —Wyman v US« 12 Ct. 
CustApp 241, 248 

36. US—Stone v U S, 2 CLCust. 
App 46, 47 

US—Wyman v U S., 18 CLCust. 
App 241, 248 

87 US—Stone V U 8, 3 CLCust 
App 46, 47 

88. US —Stone v U S., supra. 

Xt aiglit bo defined as the apparel 
of a horse, and would include halter, 
bridle, saddle, girth, crupper, etc., 
Just as the apparel of a person 
would Include hat, shirt suspenders, 
trousers, shoes, etc.—Stone v U S, 
supra. 

39. US—Wyman v U S., IS Ct 
CustApp 241, 248—Stone v U S. 
2 CtCustApp 46, 47 

40l us—W srman v U S., 12 Ot 
CustApp 241, 248 
^64 a J p 1114 note 3 
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41. US —Wyman v U S., supra. 

42. US—Wyman v. U S., supra. 

54 CLJ p 1115 note 4 

43. US—Stone v U S., 2 CtCust 
App 46, 47 

64 aj p 1115 note 7 

44. US—U S V N & Meyer, Inc., 
18 aCP A. (Customs) 201, 308 
Shis would have a tendency to In¬ 
dicate that spurs are embraced with¬ 
in the term '^saddlery **—U S v N 

So Meyer, Inc., supra. 

45 Sa—Briggs V Briggs, 24 SC 
877, 289-^Halr v Hair, 81 saEq 
163, 178 

48. Iowa.—Beebe v Beebe, 10 Iowa 
133, 185 

47. Qa.—Ring V Ring, 44 S.B. 861, 
862, 118 Ga. 188. 62 L.R.A. 878 

48;, Ga.—Ring v Ring, supra. 

49 Iowa.—^Beebe v Beebe, 10 Iowa 
188, 185 

60. S.C—Briggs V Briggs, 24 SC 
877, 380 

54 CJ p 1115 note 17 
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BAFE. As a noim, the word '^safe” is defined gen¬ 
erally as meaung a xeceptaele for the safe storage 
of articles, a place or reoeptade specially designed 
for safekeeping More speaflcally, the term is 
employed to denote a receptacle for the safekeeping 
of money and valuables 62 It also is used to denote 
an appliance akin, or of a similar natnre, to a 
refngerator,63 and in this latter sense is defined as 
meaning a ventilated or refrigerated chest or closet 
for secanng provisions from noxious insects, etc, 
and from effects of weather, a ventilated chest or 
capboaxd for provisions,6^ a receptacle for the 
safe storage of meat and provisions, similar to a 
refrigerator, a meat safe 66 

As an adjective,66 the word ^^safe’’ is said to be 
a relative and not an absolute term,67 although it has 
also been said that, strictly construed, ^^safd’ is 
an absolute term, while ^treasonably safe^’ is relative, 
importing the various elements mvolved m the par¬ 
ticular situation referred to 68 <<Safe” is defined 
as meaning free from harm or nsk,66 free from 
danger of any kmd,66 sound,61 conferring safety, 
not dangerous 62 Jt has been distinguished from 
ttdangerous” see ^ € J S p 999 note 84. 

ttSafe*’ and t^reasonably safe^ have been held to 
be synonymous and also have been distinguished see 
75 G J S p 638 notes 5, 6, and t‘safe” has been held 
synonymous with ttsecure-"68 


Safe place What constitutes a ''safe place” de¬ 
pends on the facts and conditions m each case 64 
A t^safe place” is generally one which is relatively 
safe, that is, where an accident or injury is not 
likely, or is very unlikely, to occur,66 but no place 
IS absolutely safe to the extent that there is no 
possibility of an accident or mjury of any type 
occurring,66 and in this connection the terms ^^safe 
place” and ^‘dangerous place” have been distin¬ 
guished, a ^'dangerous place” being a place where 
there is considerable nsk, or danger, or peril, one 
where accidents or injuries are very apt to occur as 
stated m the defimtion Dangerous 

The general rule that it is the duty of the master 
to furnish the servant with a safe place where he 
IS to do his work is stated in Master and Servant § 
201 For other references see the title index. 

Other phrases employing the word ^'safe” are set 
out m the note 67 

SAFETY A relative term rather than one which is 
absolute and fixed,68 and it is defined generally as 
moaning immunity from harm or danger, preserve^ 
tion or freedom £rom mjuxy, loss, or hurt 69 it has 
been held to be synonymous with "security ”70 

The term is employed in various connections, as 
with reference to property,7i and is employed with 


81. Pa.—City of Plttabnrah v Kane 
14 A.Sd 887, 890. 141 r>a.Super 44 
62. Fa.—City of Pittsburgh ▼ Kane, 
supra. 

StixnUarly 

The actual receptacle in which 
valuables are placed to complete 
their safety—Columbia Casualty Co 
V Li. W Rogers Co, 121 SE 224, 
225, 157 Ga. 158 

63 Pa.—City of Pittsburgh v Kane 
14 A.2d 887, 890, 141 Pa.Super 44 

64. Pa.—City of Pittsburgh v Kane, 
supra. 

66. Pa.—City of Pittsburgh v Kane, 
supra. 

66. Pa.—City of Pittsburgh v Kane, 
supra. 

67 US —Sykes v Benslnger Recre¬ 
ation Corporation, CCJLWls, 117 
F2d 964, 967 

68; Conn.—Jager v First Nht. Bank, 
7 A.2d 919, 922, 125 Conn. 670 

69. Pa.—City of Pittsburgh v Kane, 
14 A.2d 887, 890, 141 Pa.Snp6r 44 

eOL Ky—liouisvnie, etc., R. Co v 
Brownlee, 14 Bush 590, 595 

64 aj p 1115 note 19 

61. Ohio—Kuhn V dndnnati 

Tract. Co, 142 NJD. 370, 87< 109 
Ohio St 263. 


Pa.—City of Pittsburgh v Kane, 14 
A.2d 887, 890, 141 Pa.Super 44 
68 Pa.—City of Pittsburgh v Kane, 
supra. 

68. Wla—Wenzel etc., Constr Co 
V Industrial Commn., 238 NW 
777, 779, 202 Wls. 695 

64. US —Sykes v Bensinger Recre¬ 
ation Corporation, CCJLWis, 117 
F2d 964, 967 

65. UtalL—Henrle v Rocky ICoun- 
taln Packing Corp, 196 P2d 487, 
489, 118 Utah 415 

66. Utah.—Henrie v Rocky foun¬ 
tain Packing Corp, supra. 

67 Phrases 

(1) * Iron-safe clause*' in fire in¬ 
surance policies requiring insured to 
take inventory at frequent intervals, 
to keep regular books, and to pre¬ 
serve ail papers in an iron or fire¬ 
proof safe, see Insurance 59 569-672 

(2) **Safe cracker,** one who uses 
explosives in an attempt to break 
open a safe used for keeping valua¬ 
bles, with intent to commit a lar¬ 
ceny, but the term has a broader 
meaning than one who cracks or 
attempts to crack a safe by the use 
of an explosive and may cover per¬ 
sons who break or attempt to break 
into safes through other instrumen¬ 
talities—State V 0*Day, 64 SJS. 607, 

sso 


608, 74 S a 448—54 C.J p 1116 note 
68 

(3) **Safe depositarsr** or "safe de¬ 
posit company*’ see the C.JS title 
Warehousemen and Safe Deposita¬ 
ries 95 90-99 also 67 GJ p 595 note 
78-p 602 note 89 

(4) "Suitable and safe" substan¬ 
tially the same as "good and suffi¬ 
cient** see 88 CJS p 937 note 48 

(5> Other phrases as to which 
more recent adjudications have not 
been found see 54 O J p 1116 notes 
86-61, 64, 65, p 1117 notes 74-82 
68. US —Sykes v Bensinger Recre¬ 
ation Corporation, aC.A.Wls, 117 
F 2d 964, 967 
54 C.J p 1117 note 88 
Boss not mean ahsolnte safety 
Cal—Inouye v Gilboy Co, 800 P 
885, 886, 115 CaLApp 25 
69 Cal—'Hollister v Kingsbury, 18 
IP 2d 1006, 1007, 129 CALApp 420 

70. NT—Storm v Waddell, 2 
SandfCh. 494, 606 

71. Xn cmuection with propeartyt it 
has been said that it requires no 
distortion of the usual meaning of 
the twm "safety* to hold that it in¬ 
cludes freedom of property from bur¬ 
glary OP fire, OP from an unsightly 
forest Of oil-well derricks or obnox¬ 
ious fumes from overflowing crude 
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reference to fundsj^^ or roads and streets,^® and 
for other parhcnlar applications and specific uses of 
the term see the mdexes to the vanons titles and 
consult the Descriptive-Word Index. 

Safety island or safety Bone A safety device of 
well-known efficiency for the protection of pedes¬ 
trians and the reduction of casualties It may he 
merely an area within which pedestrians may wait 
for public transportation with reasonable assurance 
that they will not be run down by passing traffic, 
or it may consist of a cement sidewalk raised above 
street level for the use and protection of pedes¬ 
trians The purpose of such a device is not to 
obstruct thoroughfares, but to render them safer for 
travel,ii and its existence is notice to drivers of 
vehicles that th^ may not mvade the area or come 
so unreasonably close that the life or limb of any 
person therem will be endangered.is 

Particular references to the term "safety island" 
or "safety zone^ are made m the title mdexes to 
Motor Vehicles and Municipal Corporations 

Other phrases employing the term are set out m 
the note^^ 

SAGGUNG* As an electrical term see Electricity 


§ lb. 

SAGO. A dry granulated or powdered starch from 
the East Indies and the Philippmes, used m pud- 
dmgs, as an article of diet, and for stiffening tex¬ 
tiles It 18 imepared chiefly from the pith of the 
sago palm, but also from the trunks of the gebang, 
jaggery, gomuti palms, and from several cycads 
(Qycas revoluta, Zania mt^pnfolia, etc.) It is 
^onymous with "root flour’^ see 36 C J S. p 1032 
note 69 

SAID. A rBlative,*^ wdOl-defined^^ word, with a 
definite and weH-understood meaning It is a word 
of references^ to what has already been spoken of 
or specified,ss and, as employed m various instru¬ 
ments and documents, it refers to some antecedent 
provision, person, or object something which has 
been mentioned above in the document If there 
IS a question as to which of the antecedent things 
or propositions specified is referred to, it is generally 
hdid to refer to the last of such antecedent proposi¬ 
tions or things^^ or to the next antecedent How¬ 
ever, the word "said" refers to the next antecedent 
only when the plam meaning requires it,^^ and m 
every case the reference of the term is to be deter- 


oil, or from the loss of any natural 
property value—Hollister v Kiziss- 
bury. 18 P2d 1006. 1007, 129 CaUlipp 
420 

7a. Applied to funds, the term 
** 8 afet 3 r*' means the safekeeping of 
the funds and the faithful and punc¬ 
tual accounting for them—State v 
liouisiana Agriculture, etc.. Board, 48 
So 148, 149, 122 La. 677 

73. When, applied to a road or 
street, '*safet 3 r*’ is a relative term 
and its meaning Is affected by such 
factors as speed and the direction In 
which trcLfflc is proceeding—Mayor 
and Council of City of Cumberland 
V Turney, 9 A.2d 661, 671, 177 Md. 
297 

74. Ga.—^Butler v City of Atlanta, 
170 SB 589, 640. 47 OaJl.pp 841 

78. Pa.—Derricotte v XTlitsky, 45 A. 

2d 6, 6. 868 Pa. 800 
78. nL—Strappelll v City of Chica¬ 
go, 20 NB.2d 48. 44, 871 111 72 
77 Ga.—Butler v City of Atlanta, 
170 SB. 689 540, 47 GaJLpp 841 

78. Pa.—Derricotte v UlitSky, 45 A. 
2d 5, 6. 868 Pa. 800 

79. Phrases 

(1) **Federal Safety Appliance 
Acts** construed see Master and Serv¬ 
ant 9 178 d, and for other refer¬ 
ences consult the title Index. 

(2) **Safety coupling** as a **llange 
ooupling** see 86 C JS p 1022 note 1 

(8) **Safety fund’* as a term ap¬ 


plied to a reserve required to be 
maintained by mutual insurance 
companies for the protection of their 
members see Insurance 5 112 

(4) **Safety gates” defined see 
Railroads fir 

(5) **Safety ground wire** defined 
see Blectrlcity fib 

(6) Additional phrases as to which 
more recent adjudications have not 
been found see 64 CU p 1117 notes 
8-6, p 1118 note 6 

80. Webster New InW 

**Sago flour” see 86 CJS p 1082 
note 69 

81. Tex.—Corpus gnsls quoted in 
McQueen v Stephens, ClvApp, 100 
SW2d 1058, 1058 

54 G.J p 1118 note 16 
88. XT S —Greeley Nat Bank v 
Wolf, CCJLColo, 4 F2d 67, 69 
83. Cal—In re Welch’s Bstate, 200 
P2d 189 148 89 CaLApp 2d 43— 
In re Helm’s Bstate, 46 P2d 250. 
252, 6 CaLApp 2d 752 
84b Iowa—Baird v Johnston, 297 
NW 816, 816, 230 Iowa 16L 
64 ■OJ p 1118 note 17 

85 Ark.—Moore v Texarkana Pav 
Impr Diet No 20, 188 S.W 766. 
769, 122 Ark. 826, Ann.Cas 1917D 
699 

64 aj p 1118 note 18 

86. Tex.—Humphre 2 rs-Mexia Co v 
Gammon, 264 S.W 296, 808, 118 
Tex. 247. 


87 tJS—Greeley Nat Bank v 
Wolf. CCA.C 0 I 0 , 4 P2d 67, 69 
Ky—Commonwealth v Schweiters. 
98 SW 592, 594. 122 Ky 87< 29 
KyU 417 
Above aeutloaed 

'The name Is prefixed with the 
word said,* a word used to identify 
the person named as one ebove men¬ 
tioned.”—In re Phelan, 87 A. 626, 
636, 82 NJBq 816 

88 . Tex.—Oorpiui JUzls quoted in 
McQueen v Stephens, CIvJkpp., 
100 SW2d 1068, 1058. 

54 CJ p 1118 note 19 
In the absenoe of some oontroUlng 
r ea son It refers to the last antece¬ 
dent—In re Wallace’s Bstate, 219 P 
2d 910, 918, 98 CaLApp2d 285 

89 Tex.—Corpus Jnzls quoted la 
McQueen v Stephens, Civ App, 
100 SW2d 1068, 1068 

64 a J p 1118 note 20 
A p pr o priate anteeedent 

(1) It refers to an appropriate 
antecedent—Baird v Johnston, 297 
NW 816, 816, 280 Iowa 161 

(2) Nothing to the contrary ap¬ 
pearing, it ordinarily refers to its 
next appropriate anteeedent and not 
to one more remote.—Ward v Torl- 
an. 118 So 815, 816, 216 Ala. 288 

90 Tex—Hopkins v Walters, Civ 
APP, 224 SW2d 516, 519 

54 aj p 1118 note 20 [cJ 
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mined by the sense m Trhieh it is employed,*^ and 
the role will not be stncUy applied where it would 
result m destroying or materially altering the m- 
tention expressed in the wh(de context of the lan¬ 
guage under oonsideration,^^ and the word will be 
referred to the proper anteoedent.^^ 

In legal terminology,*^ "said” means aforemen¬ 
tioned,** aforesaid,** already spoken of,*7 be¬ 
fore mentioned;** previously mentioned** or 
named.^ 

SAIL. To be conveyed in a vessel on water, ongmal- 
ly, only m a eiaft propelled by the wind, to travel 
by water* 

Satlmg That period of time when the vessel 
breaks ground, being at that time fully fit for sea, 
having the cargo on board whiph she intends to 
cany, with a competent crew, and having permis¬ 
sion to leave by having the custom house clearances 


on board.* 

SAILOR Defined see the C J S title Seamen § 2, 
also 56 C J p 925 notes 84,85 

SAISIE. In French law, a judicial seizure or se¬ 
questration of property, of which there are several 
varieties* 

Defined see Intoxioating Liquors § 13 

SAL. Salt * A descriptive word, principally used 
in connection with scientific subjects such as chem¬ 
istry, and the common prefix for names of various 
preparations, in which connection it is always un¬ 
derstood to mean that smne form of salt is a sub¬ 
stantial element of the preparation.* 

SALABLE As ai)phed to commercial transactions, 
the term "salable” means fit for sale m the usual 
course of trade at the usual selling prices ^ It is 


01. Tex.—Hopkliui r Walters, mur 
pra. 

54 Gjr p 1118 note 81 [a] 

OS. ITS—Ootpus Juris guoted la 
McQueen v Stephens. Civ.App.. 100 
SW8dl058 1058. 

54 OJ p 1118 note 81. 

08. Tez.—Ooxpiis Juris gnotad In 
MeQueen r Stephens, ClvJ^>p.. 100 
aw 841058. 1068 
54 OJ p 1118 note 88 
04, Ark.—Mornr y SUte^ 234 aW 
486. 486. 150 Ark. 461. 

05. Ark.—Murrr v State, supra. 
Tez.—International, eta. R. Go. v 
Anderson County, 59 Tez. 654, 668 
Vbzases employing the term *^8aid’' 
and as to yrhlch more recent adju¬ 
dications have not been found see 
54 OJ p 1118 notes 23-48. p 1119 
notes 33-37 

Oe. Iowa.—^Baird v Johnston. 897 97 
W 316. 316. 236 Iowa 161. 

54 C.jr p 1118 note 11 
07. Ark.—Murry v State. 884 SW 
485. 486, 160 Ark. 461. 

Zowa.^—Baird v Johnston, 897 KW 
815, 816, 230 Iowa 161 
Oa Iowa.—Baird v Johnston, supra. 
54 OJ p U18 note IS. I 

The word rSlates only to 

that which is *n»efore mentioned.**— 
In re Welsh's Bstate, 300 P8d 189, 
143, 89 OaLApp 2d 43-^ rs He]m*s 
SSstate, 45 PAd 859. 858. 6 CaUkpp. 
2d 752 

00. Colo—Kephart t. Budde^e, 80 
P. 501, 508. 80 GoloJkpp 548 
1 . K.J—WheSler. et&, Mfg Co ▼ 
Filer. 88 A. 18. 14. 52 lUrjBq 164. 
168 

a Webster Mew InU> 
nxaess emplsytag the word "^sair 
and as to whlck more rsoMt adjudi¬ 


cations have not been found aee 64 
C.J p 1119 notes 46-60 

a NT—Morthland Kav Co v 

American Merchant Mar Ins. Co, 

812 NTS 641. 644. 814 AppDlv 

671. 

Bhrases 

(1) "Salllnc yssael** defined see 
Collision I 8 a. and for other ref¬ 
erences to the term consult the title 
index. 

(8) "Time of sailing** within ma¬ 
rine Insurance policies ses Inaur- 
! ance IS 646, 651 h 

a Black LO) 

Saisie-anrOI 

An attachment of property in the 
possession of a third person.—Black 
JjJ> 

Saisle-ezdoatioa 

A writ resembling that of fieri fa¬ 
cias, defined as that spedea of exe¬ 
cution by wbidi a creditor places 
under the hand of Justice (custody 
of the law) his debtor’s movable 
property liable to seisure, in order 
to have it sold, so that he may ob¬ 
tain payment of his debt out of the 
proceeds.-Blade Ij.D 

A permission given by the proper 
judicial offloer to authorise a credi¬ 
tor to seize the property of his debtp 
or in the district which the formeri 
inhabits. It has the effect of an at¬ 
tachment of property, which la ap¬ 
plied to the payment of the debt dua 
—Black 1«.D 
Salsja-gagerla 

A conservatory act of ezeeution,| 
by which the owner or principal les^ 
sor Of a house or farm causes the 
furniture of the house or farm 
leased, end on which he has a Hen, 
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to be seised, similar to the distress 
of the common law—Black LJ). 

The proceeding by whidi a creditor 
places under the hand of Justice 
(custody of the law) the immovable 
property of his debtor, in order that 
the same may be sol^ and that he 
may obtain payment of his debt out 
of the proceeds.—Black LD 
8 . US—S. R. Fell Co v John B. 

Robbins Co, Ind., 280 F 850. 651, 

186 CCA. 868 

6 . US—a R. Fell Co. v. John B. 

Robbins Co., supra. 

Sal —« *—**— 

The electrolsrte commonly known 
by this name is a solution, of chlor¬ 
ide of ammonium.—In re Charles 
Town Light, eta, Co, UawVa., 188 
F 160, 166 

7. Kan.—^ota v. WUsoii, 178 P 

430, 481, 104 KAn. 191. 

Similarly stated 

** Salable or merchantable* does 
not only mean that It may or should 
be sold in the market, but it also 
means, as defined by this courti that 
it shall be of ordinary auallty. mar¬ 
ketable quality, bringing the aver¬ 
age price, at least of medium qual¬ 
ity or good class, good lawful mer¬ 
chandise of suitable quality, geod 
and sufficient of its kind, free flrom 
,sny remarkable defects.* * * — gt e v ms 
Tank, eta. Go v Berlin Mills Ce., 
92 A. 180, 183.112 Me. 336. 
value 

(1) It has been held equivalent to 
'“valua*’—Hetland v BUstad, 118 17 
(W 488. 488, 140 Iowa 411—66 OJ p 
481 note A 

(8) As equivalent to "actual value" 
aee 1 CJS. p 1487 note 39, "cash 
valuer sea 14 CJTAL p 22 note 35, and 
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equivalent to 'Merchantable’’ see 57 C J S p 1065 
note 95 

8ALAD. A Gold dish of green vegetables sneh as 
lettuce, cress, or endive, usually dressed with oil, 
vinegar, and seasonings ^ 

Sdad Oil An oil for salad dressing,^ specifical¬ 
ly m the trade, any edible oil other than olive oil, as 
cottcmseed, com, or peanut oil At one tune the 
term "salad oil” imported olive oil,ii but the use of 
wholesome vegetable oils other than ohve oil for 
salad purposes has become widespread,^^ and the 
oils generally known as "salad oils” are strictly 
vegetable oils, as the word "vegetable” is ccunmonly 
understood,^^ and since, as stated in 67 0 J S p 491 
note 94, olive oil is technically classed as a vegetable 
oil only for the purpose of it from 

animal or mineral ml, and, by common understanding 
as well as by dictionary defimtion, is a fnut oil, 
the term "salad oil” is now no longer indicative 
of olive ml ezclusiyely 

SALAMANDER. In the operation of blast furnaces, 
"salamander” is the unfused material which accum¬ 
ulates in the bottom of a furnace while it is in 


operation, and which must be removed periodical¬ 
ly It IS a mixture of iron, gra^dute, silica, and 
other elemental^ 

SALABID. A Boomanian term which, as does the 
English word of like ongm and meamng, "salary,” 
means fixed compensation regularly paid 

SALARY. The term "salary” is derived from 
"salanum,” which is from the word "sal,” salt, that 
being an article in which the Roman soldiers were 
paidi* 

While it has been said that the signification of 
the word is precise and dear,^^ and ihat the term 
IS m common use,^^ and has a defimte,^^ well- 
defined,^^ and well-understood^^ meamng, it never- 
thdess may be and has been vanoudy applied,^^ 
and various meanings have been attributed to it 
according to the connections^ and sense^^ m which 
it IS employed, and thus in a particular situation 
its meaning depends on the contest, both verbal and 
situational,and the purpose sought to be 

achieved.S8 

Salary involves several elements,ss one of which 
is the rendition of some sort of service.so It im- 


*^maiic6t value*’ aee 66 CJS p 799 
note 98 Aa not equivalent to **fair 
valuation** aee 86 C.JS p 486 nota 
89 

& Webster New IntD 
9 ITS—U S V 897 Oases. Etc. of 
Salad Oil. DONJ^ 16 FSupp 887, 
889—IT S y 62 One-Oallon Cana, 
More or Leea of Salad Ol) DC. 
Conn., 16 FSupp 885. 886, 887 
^U** defined generally aee 67 CJS 
p 488 notes 84-41 

la ITS—U & V 897 Cases, Etc., of 
Salad on, DCNJ, 16 FSupp 887, 
889 —XT S T 62 One-Gallon Cans, 
More or Less, of Salad Oil, DC 
Conn., 16 FSupp 886, 887 
11 . ITS—Brina V U S.. NT, 179 F 
878. 874, 106 C CA. 658 
VSL US—U S V 897 Cases, Etc., of 
Salad Oil, DCNJ., 16 FSupp 887, 
889 

18. US—U S V 897 Cases. Etc., of 
Salad Oil, aupzai—U S. v 52 One- 
Gallon Cans, More or Iieas, of Sal¬ 
ad Oil, DCConn., 16 FSupp 885, 
887 

14. US—U S V 897 Cases, Etc., of 
Salad on, DCN.J., 16 FSupp 887, 
889 

Distinflllly dtffvent pvodaota 

**Regardle88 of what the under¬ 
standing may have been many years 
ago when about the only salad oil 
commonly known was dive oil, to¬ 
day with great advances made over 
the old days the words *Balad oil* 
and *olive oil* are everywhere recog^ 


nised as being distinctly different 
products.**—U S V 52 One-Oellon 
Cans, More or Less, of Salad Oil, D C 
Conn., 16 FSupp 885 887 

16. Ala.—Sloss-Shefileld Steel, etc., 
Co V Ralston, 68 So 260, 261, 177 
Ala.'272 

16. m.—Illinois Steel Co. v Saylor, 
129I1LAPP 78.76 

64 C J p 1120 note 93 

17. US.—^The Frahova, DCCaL, 88 
F Supp 418, 426 

"SalazUlos" is the genitive plural 
of ’salariu.”—'The Prahova, supra. 

18. Cal—Reynolda v Reynolds, 68 
P2d 660, 661, 14 Cal.App 2d 481. 

Minn.—Spokely v Haaven, 287 N.W 
11,183 Minn. 467 
64 CJ p 1121 note 97 

19 Mass —Berry v Berry, 27 N.E.2d 
681, €88, 806 Mass 114 
Xhcre oea be no questioa about the 
definition of the word ‘'salary”— 
State V Billheimer, 96 NJSl 801, 805, 
178 Ind. 88 

sa Iowa.—Smith v Board of Po¬ 
licemen’s Fund of City of Dea 
Moines, 25 NW2d 858, 869, 238 
Iowa 127 

8 L US—U S V Shea, DCNJD, 66 
F.2d 382, 383 

88 . Iowa.—Smith v Board of Police¬ 
men’s Fund of City of Dea Moines, 
26 NW2d 868, 859, 288 Iowa 127 

88 . Cal—Standard Elementary 
School Dist. of Kem County v 
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Healy, 79 P2d 128, 128, 26 CaULpp 
2d 172 

Iowa.—Smith V Board of Policemen’s 
Pension Fund of City of Des 
Moines, 26 N.W 2d 858, 859, 288 
Iowa 127 

8 ^ Utah.—BUggins v Glenn, 287 P 
618, 515, 65 Utah 406—Maxioneaux 
V Cutter, 91 P S56, 869 82 Utali 
476 

64 CJ p 1125 notes 86, 87 
Simtlaily expressed 

'The word 'salarsr* lias been vari¬ 
ously applied and defined. Much de¬ 
pends upon the context Numerous 
illustrative cases are found cited in 
54 Corpus Juris 1131, and need not 
be here reviewed **—Smith v City of 
Mobile, 162 Sa 861, 230 Ala. 684 

85 Ala.—Smith v City of Mobile 
supra. 

86 . Pa.—Kelly v Loveland, 16 A.2d 
411, 415, 141 Pa.Super 455 

87 Del—State ex reL King v Ab¬ 
bott, 48 A.2d 745, 746, 4 Terry 472 

881. Pa.—Kelly v Loveland, 15 A.2d 
411, 416, 141 Pa.Super 455 

88 Tenn.—State v Duncan, 1 Tenn. 
CIlA. 834, 844. 

54 CJ p 1124 note 84. 

Four chataoterlstieg 
Eng—In re Shine, £1892] 1 Q.B. 
522. 58L 

54 CJ p 1125 note 85 

80u CaL—Standard Elementary 
School Dist of Kem County v 
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ports the idea of eompensation for personal serv¬ 
ices,and, as ordinarily used, means personal eam- 
mgs,^^ and is said to be income received by mdivid- 
nals only,33 and is an mcident to an office or em¬ 
ployment ** 

The vrord ^^ealaxy" mclndes official salanes,^^ and 
IS the teim usually applied to the reward paid to 
a public officer for the performance of his official 
duties Salary is not the repayment of money 

expended m the discharge of the duties of an 
office,and is to be distinguished from profits 
realized in commercial deahngs^^ and from the re¬ 
turns from mvestments, capital, or the labiur of 
others ^9 

Although the word imports a specific con¬ 

tract for a specific sum for a certam period of 


time>^0 and the term itself may import the factor 
of permanency,^^ an undertakmg to i>ay compensa¬ 
tion at a specified rate for a limited period to one 
employed for an mdefinite term is not incompatible 
with the notion of ^‘salary n depends on the 
time, not the amount of services rendered,^* and 
the time element, both as to the service and the 
payment, is vital Usually a salary is paid at 
stated intervals,^^ and the word implies the receipt 
of a fixed stipend, whether by the year, the month, 
or the week,^^ but it is more frequently applied to 
annual employment than to any other 

The word ''salary^’ is defined as meaning fixed 

compensation's r^ralarly paid,^S ^ by the year, 

quarter, month, or week,SO fiscd compensation for 
regular work,Si or for continuous services over a 
period of time,^^ periodic eompensation for serv- 


Healy, 79 P2d 128. 128, 26 CaL 
App 2d 172 

31. KT—SnlflexL v City of New 
York. 6 NY Super 193. 196 
Pa.—Bell V Roberta. 28 A.2d 715. 

717, 150 Pa.Super 469 
Tenn.—State for TTse of Sullivan 
County. V CTDell. 84 SW2d 677, 
678. 169 Tenn. 248—Peay v Nolan, 
7 SW2d 815 817, 157 Tenn. 222. 
60 A.IjJE1. 408 

WaalL—State ex rel Jaspers v Weat, 
125 P 2d 694, 696. 18 Wash 2d 514 

83. Tex.—Keller v Keller, Civ^App., 
122 SW2d 270. 276 

33. Qa.—Atlanta, B & C. R. Co v 
Cook, 87 SJBL2d 159, 78 GaApp 485 

84. Cal —Conover v Board of Equali¬ 
zation 112 P2d 841, 843. 44 Gal 
App 3d 288 

35 DeL—^DuPont v Qreen. 195 A. 
273. 276. 8 Harr 666, 114 A-LJEL 
1184 

33. NY—People V Myers IINYS 
217, 218. 25 AbbNCaa 368 
54 C J p 1128 note 55 
37 NY —Sniften v City of New 
York. 6 NY Super 198 196 
Tenn.—^Peay v Nolan, 7 SW3d 816, 
817, 157 Tenn. 222 

Wash —State ex rel Jaspers v West. 

125 P5d 694, 696, 18 Wash.2d 514 
38. Pa—Bell v Roberts, 28 A.2d 
715, 717, 150 Fa.Super 469 
39 Pa—Bell v Roberts, supra 

Md.—^B. H. Koester Bakery v 
Ihrie 127 A. 492 494 147 Md. 219-- 
Bliok V Mercantile Trust, etc., Co, 
77 A. 844, 846, U8 Md. 487 
41. —^Putnam v Producers* Live 

€ltock Marketing Assn, 75 SW2d 
1075. 1078. 256 Ky 196 
Masa—Maynard v Royal Worcester 
Corset Co.. 85 NK 877, 878. 200 
Maas 1. 

Wlun a parson Is smployed at a 
**8alary** the term. Itself, imports 
permanency of employment.—White 


V Koehler. 67 A. 124, 70 NJLaw 
526—54 C J p 1124 note 88 

43. Del —State ex rel Murray v 
Riley, Super, 62 A.2d 286. 289— 
State ex reL Kinfr v Abbott, 48 
A 2d 746, 749, 4 Terry 472 

43. Ala—^Brandon v Askew, 54 So 

605. 608. 172 Ala 160 
46 C J p 1017 note 66 

44. Ariz.—State ex reL Colorado 
River Commission v lEYohmiller, 

62 P 2d 488, 488 46 Aria 418 

45. Ala—Brandon v Askew, 54 So 

606, 608. 172 Ala 160 

46 GJ p 1017 note 65 

46. US—U S V Gorman, DC La, 
76 FSupp 218, 219 

47 Ky—Putnam v Producers* Live 
Stock Marketing Ass n, 75 S W 2d 
1075. 1078, 256 Ky 196 

54 CJ p 1122 note 35 

48. US—^The Prahova, DC Cal. 88 
F Supp 418, 485 

Ariz —State v Ash, 87 P 2d 270, 373, 

63 Ariz. 197 

Cal —Martin v Santa Barbara Coun¬ 
ty. 88 P 687, 688. 105 Cal 208— 
Resmolds v Reynolds, 68 P 2d 660, 
661, 14 CalALpp Sd 48L 
Del—State ex reL King v Abbott, 
48 A.2d 745, 746, 4 Terry 272 
Iowa—Smith v Board of Police¬ 
men's Fund of City of Des Moines, 
25 NW2d 858, 859. 288 Iowa 127 
N D —Ekblad v Williams County, 
289 NW 90 91. 69 NJ> 676 
Original and strict sense 
Cal—^Martin v Santa Barbara Coun¬ 
ty. 88 P 687, 688, 105 Cal 208— 
Reynolds v Reynolds, 68 P 2d 660, 
661, 14 Cal App 2d 481. 

Similarly deflned 

<1) Fixed compensation paid at 
stated times —Blick v Mercantile 
Trust, etc.. Co. 77 A. 844, 847, 118 
Md. 487—64 CJ p 1122 note 44. 

(2) Fixed compensation for official 
servieOs to be rendered.—Attorney 
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General v Wilmington, 93 A. 864. 
866, 10 DeiCb. 384—64 CJ P 1122 
note 38 

(8) Fixed compensation decreed by 
authority, and for permanence — 
Brandon v Askew. 64 So 606, 608. 
172 Ala. 160—54 GJ p 1122 note 40 
—46CJ p 1017 note 65 

(4) Fixed compensation made by 
law to be paid periodically for serv¬ 
ices, whether there be any services 
actually rendered or not—Scharren- 
broioh V Lewis, etc., County, 88 P 
482, 483. 88 Mont 250 

(5) Fixed compensation based on 
services for definite and regular peri¬ 
ods of time and paid at regular and 
fixed intervals—State ex rel Colora¬ 
do River Commission v Frobmiller. 
52 P2d 488. 488, 46 Ariz. 418 

49 US—The Prahova^ DC Cal, 88 
FSupp 418, 425 

Ariz.—State v Ash, 87 P2d 270, 273 
68 Ariz. 197 

Del —State ex rel King v Abbott 48 
A.2d 745, 746, 4 Terry 472 
Iowa.—Smith v Board of Police¬ 
men's Fund of City of Des Moines. 
25 NW2d 858, 869, 288 Iowa 127 
ND—Ekblad v Williams County, 
289 NW 90. 91, 69 ND 576 

5a Ariz.—State v Ash. 87 P 2d 270. 
273, 68 Ariz. 197 

Del.—State ex ret King v Abbott ^8 
A.2d 745, 746, 4 Terry 472 
Iowa.—Smith v Board of Police¬ 
men's Pension lEnind of City of Des 
Moines. 25 NW2d 858, 859. 288 
Iowa 127 

N D —Ekblad v Williams County, 
289 NW 90. 91. 69 ND 576 

5L Ariz.—Cochise County v Wilcox, 
127 P 768, 760, 14 lAriz. 284 
HI—^People ex rel Olson v Atchi¬ 
son, T & S F Ry Co, 68 NE.2d 
916, 918, 889 HL 804. 

53. Pa.—McNair v Allegheny Coun¬ 
ty, 195 A. 118, 121, 828 Pa. 8 
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ices ,53 compensatioii®^ for sePTices rendered ,55 per 
eompensation53 of men in official and m some 
other positions,57 sitnations,58 stations,53 legal 

compcnsation.50 

"Salary” is also defined as meaning stipulated 
periodic recompense,51 recompense or consideration 


paid,53 or stipulated to be paid,53 to a person at 
r^olar interyals54 for services,55 usually a fixed 
sum to be paid by the yeap,55 half-year, or quar¬ 
ter, 57 reward or consideration paid, or agreed to 
be paid, to a person at regular intervals, by the year, 
month, or week for services,53 reward or recom¬ 
pense for services rendered or performed, 53 re- 


58. Minn—Spokely v Haaven, 2S7 
NW 11, 12, 188 Minn. 467 
Bimilarly defined 

(1) Periodic compensation due to 
men in official and other situations. 
—Martin v Santa Barbara County, 
88 P 687 688, 105 Cal 208—Reynolds 

V Reynolds* 68 P 2d 660, 661, 14 Cal 
App 2d 481. 

(2) Periodic allowance made as 
compensation to a person for his of¬ 
ficial or professional services or for 
his resular work.—Cochise County v 
Wilcox, 127 P 768, 760, 14 Ariz. 234— 
64 OJ p 1121 note 16 

(8) Annual compensation for serv¬ 
ices rendered.—People v Myers, 11 
KYS 217, 218. 25 AbbNCas 868— 
64 C.J p 1121 note 1 

(4) Agreed compensatidn for serv¬ 
ices, payable at resrnlar intervals — 
Smith V City of Mobile, 162 So 861 
280 Ala. 684—64 C J p 1121 note 99 

54. Cal—^Reynolds v Resmolds 58 
P2d 660, 661, 14 Cal App 2d 481 

Minn.—Spokely v Haaven, 287 NW 
11, 12, 188 Minn. 467 
Broad sense 

Minn.—Spokely v Etoaven, supra. 
Similarly 

(1) Compensation for services ren¬ 
dered by one to another —United 
Boxboard, etc., Co v McBwaa Broa 
Co, NJCh., 76 A. 660, 664 

(2) Compensation x>ald for a par¬ 
ticular service—State v Maynard, 
76 P 987, 989, 86 Wash. 168—Cox 
v Holmes, 44 P 262, 14 Wash. 266 

(8) Compensation stipulated to be 
paid for services—Rowland v New 
York, 88 NY 872, 875 

(4) Stated compensation for the 
performance of official duties, or the 
renderingr of services of a particular 
kind.—^Millers* Indemn. Underwriters 

V Cook, Tex.Civ-App, 229 SW 698, 
602 

(6) Compensation for the personal 
discharge of official duty—McCoy v 
HandUn, 168 NW 861, 875, 85 SD 
487, L.RJA.1916B 868, AniuCas 1917A 
1046—64 C J p 1122 note 89 
(6) Personal compensation provid¬ 
ed to be paid to an officer for his 
services.—State v Dunbar, 98 P 878, 
881, 68 Or 46, 20 li.RJL,NJS. 1016— 
64 C J p 1128 note 49 

55. Fa.—Selly v. liovelaad, 16 A.2d 
*411, 415, 141 PaSuper 466 

64 C J p 1121 note 8. 

56ii Mo—Henderson Koenig, 68 S 


W 72, 75, 168 Mo 866, 67 L.RJL 
659 

Vt—^Montpelier v Senter, 47 A. 892 
898, 72 Vt. 112 

57 Mo—State v Speed, 81 SW 
1260. 1268, 188 Mo 186 

58. Ind—Seiler v State 65 NR 
922, 927. 160 Ind. 605 619 
54 C.J p 1128 note 47 

59 Md—B H. Koester Bakery v 
Ihrie, 127 A. 492, 494, 147 MdL 219 
—^Blick V Mercantile Trust, etc., 
Co, 77 A. 844, 846 118 Md. 487 

60 Colo—^Board of Com’rs of San 
Juan County v Oliver, 44 P 862, 
863, 7 ColoA^pp 615 

Minn.—Spokely v Haaven, 237 NW 
11. 188 Minn 467 

61 Ind—Indianapolis SAool Comra 
V Wasson, 74 Ind. 183 142 

Ky—Commonwealth v Bailey, 8 Ky 
L.110 114 

6SI. US —-Flannery Bolt Co v Flan¬ 
nery, CCA Pa., 86 F2d 48, 44—U 
S V Shea, DCND, 55 F2d 882 
888 

Aria—State v Ash, 87 P 2d 270 273, 
68 Ariz. 197 

Del—State ex rel King v Abbott. 

48 A2d 746, 746 4 Terry 472 
Iowa—Smith v Board of Police¬ 
men s Pension Fund of City of Des 
Moines, 25 NW2d 858, 859. 288 
Iowa 127 

N D —^Ekblad v {Williams County, 
289 NW 90. 91, 69 ND 676 

(1) Recompense or consideration 
to be paid to a public officer for con¬ 
tinuous, as contradistinguished ffom 
particular services—Cochise County 
V Wilcox, 127 P 758 760, 14 Ariz. 
234—64 C J p 1128 note 50 

(2) Recompense or consideration 
made to a person for his pains or 
Industry in another man’s businesa 
N Y —^Hopkins v Cromwell, 86 N Y S 

889, 841, 89 App Div 481, 485 
NC—Buxton V Rutherford County. 
82 NC 91, 96. 

68. US—U S V Shea DCND., 65 
F2d 883 383 

Arts.—State v Ash, 87 P 2d 270, 278, 
68 Ariz. 197 

DeL-^tate ex rel King v Abbott, 
48 A2d 746, 746, 4 Terry 472 
Iowa—Smith v Board of Police¬ 
men’s Pension Fund of City of Des 
Moinea 25 NW2d 868. 869. 288 
Iowa 127. 


XD—Bkblad V Williams County, 
289 NW 90. 91. 69 NJ> 676 
54 C J p 1122 note 21 

64b US— U S V Shea RC-NJ). 66 
F 2d 882, 888 

Ariz—State v Ash, 87 P2d 270, 278, 
63 Ariz. 197 

Del—State ex reL King v Abbott, 
48 A2d 746, 746, 4 Terry 472. 

Iowa—Smith v Board of Police¬ 
men’s Pension Fund of City of Des 
Moinea 26 NW2d 868. 863, 288 
Iowa 127 

ND—^Bkblad v Williams County, 
289 NW 90. 91, 69 ND 676. 
Perlodioally 

Pa—^Retirement of State Bmployeea 
28 PaDist. 898, 894 
Tenn—State v Duncan, 1 TenaCh. 
A. 884 889 

65. US —^Flannery Bolt Co v Flan¬ 
nery, CCA.Pa., 86 iP2d 48 44— 
U S V Shea DCND, 66 F2d 
882 888 

Aria—State v Ash, 87 P 2d 270, 276. 
58 Ariz 197 

Del—State ex rel King v Abbott, 
48 A 2d 746, 746, 4 Terry 472 
N D —Ekblad v Williams County, 289 
NW 90, 91, 69 ND 676 
54 C J P 1122 note 28 
EspedsUy to holders of official, 
executive, or clerical positions 
Ariz —State v Ash, 87 P 2d 270, 276, 
58 Ariz. 197 

Del—State ex rel King ▼ Abbott, 
48 A2d 745, 746, 4 Terry 478 
ND—Ekblad v WUliama County, 
289 NW 90, 91, 69 NJ> 676 

66. NY—People v Myew, 11 NYJBL 
217, 218, 25 Abb.NCas 868 

54 C J p 1128 note 61. 

67 Pa—Retirement of State Em¬ 
ployees, 28 PaJMst 898, 894. 

Tenn.—State v Duncaa 1 TenaCh. 
A. 884, 889 

68. Del —State ex reL Murray v 
Riley, Super, 62 A2d 286, 289 

OensraUy accepted wiesniug 
Del—State ex reL Murray v. Riley, 
supra 

69. Cal —^Standard Blementary 
School Dist of Kem County v 
Healy, 79 P2d 128, 128, 26 CalApp 
2d 172 

Mass —Berry v. Berry, 27 NJBL2d 681, 
688, 806 Mass 114. 

54 CJr p 1122 note 2A 
Similarly defiaed 

Reward or recompense paid for 
personal aervicea—>Wlndmlller v 
People, 78 niApp 278, 276 
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vrard or eompens&tion for services rendered or per- 
formed.^® 

The word "salaiy^ is farther defined as meaning 
a fixed sum'll to paid by the year for services, 
fized,*^® annual, or penodie payment for services, 
depending on the time^® of employment,^® and not 
on the amount of services renderedi^^ stipend, 
wages,^® hire®® 

The assignability of salary is discussed in Assign¬ 
ments §§ 17, 19, 2SL Wages, salary, and earnings 
of a debtor as exempt from liabihty to seizure see 
Exemptions §§ 47-60, and salary and wages as sub¬ 


ject to gumishment see Garnishment §§ 115, 116 
Compensation and salary of public officials generally 
are treated m Officers §§ 86-101, and references to 
salaries of municipal officers, agents, and employees 
are made m the title mdex to Municipal Gorporar- 
tions, sub verbo "Compensation, fees, and salaries 
For other particular applications to the term con¬ 
sult the Desenptive-Wozd Index. 

^Wage/* compared and distinguished For all 
practical purposes,®l the words “salary'' and ^Vages" 
are considered to be synonymous,®® and to mean one 
and the same thing,®® namely, a sum of money 
periodically paid for services rendered,®® and this is 


70 NT—People v Myen. II N Y S 
217. 218. 25 AbbNCaa. 868 
64 CU p 1122 note 26 

71 . US-^ S V Shea^ DONJO., 65 
F2d 882, 888 

Ky—Commonwealth r Bailey, 8 Viy 
U 110 114. 

Pa.—Retirement of State Employees. 

28 Pa.Dl8t. 898. 894. 

Stanllaxly 

(1) A stated sum for a stated peri¬ 
od.—^mmonwealth V Greer, 9 Pa. 
Co 444, 446 

(2) A fixed sum paid to a person 
Sor his servlcea. yearly, half-year¬ 
ly, or Quarterly—Commonwealth v 
Bailey, 8 KyJU. 110, llA 

72. US—U S Y 8hea.DaNJ>., 65 
7 2d 882, 888 

64 CJ p 1121 note 18 M 
78. UJS—U S Y Shea« supra. 
Ala.—Smith Y aty of Mobile 162 
So 861, 230 Ala. 584 
Aiiz.—’Washington Nat. Ins. Go Y 
Employment Security Commission, 
144 P 2d 688. 898, 61 Ariz. 112. 

HI—^In re Information to Discipline 
Certain Attorneys of Sanitary Dist. 
of Chicago, 184 NiB. 882, 869. 851 
lU. 206 

Va.—Unemployment Compensation 

Commission of Ta. y Union Xdfe 
Ins. Co, 84 SB 2d 885, 888, 184 
Va. 54 

54 C J p 1121 note 8 
74. lUS—U S Y Shea, DOND, 56 
7 2d 882, 888 

Ala.-^inlth y City of Etobile, 162 
So 861, 280 Ala. 584 
Ariz.—Washinirton Nat. Ins. Co v 
Employment Security Commission, 
144 P2d 688, 698. 61 Ariz. 112 
ZIL—In re Information to Discipline 
Certain Attomesrs of Saxiitary Dla- 
trlot of Chicago, 184 NB. 382, 859, 
851 lU. 206. 

Va.—Unemployment Compensation 

Commission of Va y Union liife 
Ina Co., 84 SB.2d 885, 888, 184 Va 
64. 

66 CJr p 1121 note 9 

IHttllasly 

61) Payment or recompense for 
serYicea—State y BUlhelmer, 96 N 
EL 801* 806, 178 Ind. 88. 


(2) Tlxed and periodical remunera¬ 
tion for servlcea—Commonwealth y 
Bailey. 8 KyU 110, 114 

(8) Remuneration for services ren¬ 
dered in the course of employment. 
—Druce Y Railway Clearing Housa 
188 L.TRep,N8., 614 
(4) Periodical payment made for 
regular employment.—Merriam v U 
S, CC.ABY, 282 7 861, 866 

(6) Periodic payment of a certain 
valua lu money, for work and labor 
dona—Chaacellor*a Case, 1 Bland, 
Md., 695, 680 

78 US—U 8 Y Shea DCLNJD, 55 
7 2d 882, 888 

Ala—Smith Y City of Hobila 162 So 
861, 280 Ala 684 

Ariz.—Washington Nat Ina Co v 
Employment Security Commisslou, 
144 P 2d 688, 698, 61 Ariz 112 
HI—In re mformation to Discipline 
Certain Attorneys of Sanitary Dis¬ 
trict of Chicago, 184 NB. 882, 859, 
861 HI. 206 

Va—'Unemployment Compensation 

Commission of Va v Union Life 
Ina Co. 84 SB.2d 885, 888, 184 Va 
64 

54 aj p U81 note 10 

76L HI.—In re Information to Dis¬ 
cipline Certain Attorneys of Sani¬ 
tary District of Chicago, 184 NJBL 
882, 869, 851 lU. 206 

77. US^D S Y Shea, DCND, 65 

in 9^ 900 9Q9 

Ate.—Smt4 V City of Mobil., 16S 
So 861. 280 Al., B84 
Ariz.—’Washington Nat Ins Co y 
Emplosnoient Security Commission. 
144 P 2d 688, 693, 61 Aria 112 
ni—^In re Information to Discipline 
Certain Attorneys of Sanitary Dis¬ 
trict of Chicago, lA N E. 882, 859, 
851 HI. 206 

Va—^Unemployment Compensation 

Commission of Va v Union Life 
Ins Co, 84 SE2d 885, 888, 184 Va 
5A 

64 a J p 1121 note 10 

78. Aria—State v Ash. 87 P2d 270. 
278, 68 Aria 197 

. 64 CJr p 1122 note 8L 
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Similarly stated 

A certain annual stipend payable 
to an ofiBlcer for performing his whole 
duty—^Fulgham v Llghtfoot 1 Call 
250, 256, 5 Va 250, 265 
79 Ry—Commouw6€dth t. Bailey, 
8 KyL. 110, 114 
54 C J p 1122 note 84. 

Slinilarly de S ne fl 

(1) Fixed regular wages, as by the 
year, Quarter, or month. 

US—U S V Shea DCND, 66 7 
2d 882, 888 

SGL—Houser v Orangeburg Cbunty, 
87 SB SSL 59 SC 265, 266 

(2) Annual or periodic wages or 
pay—Teller County v Trowbridga 
96 P 654, 556, 42 Colo 449—64 OJ p 
1121 note 2 

80. Ind.—Indianapolis School Oomra 
Y Wasson, 74 Ind. 188, 142 

81. N J —Flamm v City of Passaic; 
184 A 748, 749, 14 NJMiso. 862 

88. Ala^-CkMcpns Jtois died In 
Smith Y City of Mobila 162 So. 
861, 230 Ala 584 

Aria—State v. Ash, 87 P8d 870, 276, 
68 Aria 197 

CaL—Standard Elementary School 
Dlst of Kem County v Healy 79 
P2d 128, 128, 26 CSlApp 2d 172— 
Reimolds v Reimolda. 58 P 2d 660, 
661, 14 CaLApp 2d 481 
NJ—Flamm v City of Passala 184 
A 748, 749, 14 N.JHisc. 862 
Pa—Commonwealth ex reL Wolfe v. 

BuUer, 99 Pa 585, 642 
54 C J p 1128 note 68—67 OJ p 286 
note 81. 

88. Mo—Keppen y Union Iron & 
Foundry Co • 168 SLW 660, 662, 181 
MoApp 72 

N Y —Hopkins v Cromwell, 85 N T S 
889, 841, 89 App.D1y 481. 

Pa—Commonwealth ex rel. Wolfe v 
Butler, 99 Pa 686, 542 

84. Aria—State v Ash, 87 P 2d 270, 
275, 68 Aria 197 

CaL—White y Hbyden, 69 P 118. 
121, 126 CaL 621—Standard Ele¬ 
mentary School Diet of Blem Coun¬ 
ty Y Healy, 79 P2d 128, 128, 26 
CalApp2d 172 
64 OJ p 1122 note 38. 
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111 aecordance with the most approved lexicograph¬ 
ers However, many courts recognize that a dis¬ 
tinction does exist between "salary’’ and "wages, 
and that ^^Tages,” in its ordinary acceptation, has 
a less extensive meaning than "salary In distin¬ 
guishing between the terms, it has been said that 
"salary” denotes a fixed compensation, commonly 
paid at longer intervals than wages,88 that "salary” 
means payment at longer mtervals, snch as monthly, 
annually, etc, whereas "wages” usually means daily 
compensation,and that "salary” has reference to 
the compensation of clerks, bookkeepers, other em¬ 
ployees of like class, officers of corporations, and 
pubhc officers, while ‘’wages” is usually restricted 
to sums paid as hire or reward to domestic or menial 
servants, and to sums paid to artisans, mechamcs, 
laborers, and others employed in various manual 
occupations Although varymg, perhaps, m their 
scope, the words "salary” and "wages” nevertheless 
express one idea common to both, namely, compen¬ 
sation for personal services of some km^^^ 


It has been stated that if there is any difference, 
in the popular sense, between the terms "salary” 
and ‘"wages,” it is only in the apEfiication of them 
to more or less honorable semees,^^ and that it 
IS immaterial how the value of the services is as¬ 
certained.®* 

Other terms compared and distinguished. The 
word “salary” has been held eqmvalent to, or synon¬ 
ymous with, "allowance” see 3 CJS p 891 note 
7L1, "compensation” see 15 C J S p 655 note 46, 
"earnings” see 28 C J S p 612 note 77, “hire” see 
40 CJS p 402 note 56, "pay” see 70 CJS p 200 
note 17, "per diem” see 70 C J S p 447 note 43, 
and “stipend”®^ 

"Salary” has been compared with, or distin¬ 
guished from, "allowance” see 3 C J S p 891 note 77, 
"bonus” see 11 C J S. p 517 note 77, "commission” 
see 15 C J S p 582 note 21, "compensation” see 15 
C J S p 655 note 65, "damans” see Damages § 1 b, 
"dividends” see 27 C J S p 509 note 34;, "drawing 


85. Mo—Koppan v Union Iron, etc., 
Co. 163 SW 560, 562, 181 MoJLpp 
72 

54 O.J p 1128 note 68 [a], [b] 

Some lezioogzaplieni and aome au- 
thoritiea 

Cal—^Reynolds v Reynolda, 58 P2d 
660 661, 14 CaLApp2d 481. 

54 C J p 1128 note 68 [e] 

88. US^U S V Shea. PCND., 65 
F2d 882, 888—Pickett v Union 
Terminal Co, DC Tex.. 88 FSopp 
244, 249 

Ala.—Smith v City of MobUe, 162 
So 861, 280 Ala. 584 
111 —^Fitzgrerald Furniture Co v Met¬ 
ropolitan Xiife Ina Co 272 DLApp 
188, 142—^Paisley v Park Fireproof 
Rtorasre Co, 222 IllApp 96 99— 
Mid-West Collection Bureau v 
Dietrich, 222 IlLApp 48, 44 
Md.—Shriver y Carlin & Fulton Co, 
141 A. 484, 488. 165 Md. 61. 68 AX. 
R. 767 

Mont—Williams v Sorenson, 76 P 2d 
784, 787, 106 Mont 122 
N J—^Flamm v City of Passaic, 184 
A. 748, 749, 14 N JMisc. 862 
NT —^People v Rowan. 88 NTS 2d 
648, 660, 179 Mise. 225 
Pa.—Bell V Roberts. 28 A.2d 715, 717, 
150 Pa.Super 469 

54 aJ p 1124 note 79—67 C.J P 286 
note 87 

The remnneratloM. earned by a 
t e aoheg is generally thought of as 
salary rather than as wages.—In re 
Estey, DCNY., 6 FSupp 570, 671. 

87. AUl—S peilberger Bros v 

Brandes, 58 So 75, 78, 8 Ala.App 
590 

Ill—^Massle T Cessna, 88 NE. 162, 
154, 289 m 852 180 Am SR. 284, 
28 XItA..NS, 1108 


88. US—U S. V Shea. DC.ND, 56 
F2d 882 883 

89 Pa.—BeU V Roberts, 28 A.2d 715, 
717, 150 Pa.Super 469 
9a Ala.—Speilberger Broa v 

Brandes, 58 So 75, 78, 8 Ala.App 
690 

Ill—^Massie v Cessna, 88 NH 152, 
164, 239 HL 852, 180 Am S R. 284, 
28 L ItA.,N S, 1108—Fitxgerald 

Furniture Co v Metropolitan Life 
Ins Co, 272 DLApp 138, 142— 
Paisley v Pabk Fireproof Storage 
Co. 222 IUA.PP 96, 99—Mid-West 
Collection Bureau v Dietrich, 222 
DLAPP 48. 44. 

Similarly stated 

(1) We recognize a distinction be¬ 
tween wages and salary, at least to 
the extent that the latter is sugges¬ 
tive of a somewhat larger and more 
permanent or fixed compensation for 
more important servicea—Smith v 
City of Mobila 162 So 861, 862, 280 
Ala 584 ' 

(2) In general good usage, the 
term **wages'* indicates pay received 
for a somewhat lesser degrree of em¬ 
ployment than that denoted by the 
word *'salary.*' which is suggestive 
of a larger compensation paid for 
more Important services—Flamm v 
City of Passaic, 184 A. 748, 749, 14 N 
JMIsa 862 

(3) ''Wages** has been defined uni¬ 
versally as payment made for manu¬ 
al labor, or other labor of menial or 
mechanical kind, as distinguished 
from salary or fee. It conveys the 
idea of subordinate occupation which 
is not very remunerative, of not 
much independent responsibility and 
subject to immediate supervision.— 
People V Rowan, 88 N Y S 2d 648, 660, 
179 Misc 226 


(4) Other distinctions stated see 
54 C.J p 1124 note 79 [b] 

91. Md.—Shriver v Carlin 6b Fulton 
Co, 141 A. 484, 488, 165 Md. 51. 58 
A.XR. 767 

Mont.—^Williams v Sorenson, 75 P 2d 
784, 787, 106 Mont. 122 

98. NY—^Hopkins v Cromwell, 85 
NTS 889, 841. 89 AppDiv 481. 
Pa.—Commonwealth ex rel. Wolfe v 
Butler 99 Pa. 585, 542 

98. Ariz.—State v Ash. 87 P 2d 270. 
274, 58 Ariz. 197 

Cal—White v Hayden, 59 P 118, 
121, 126 Cal 621—Standard Ele¬ 
mentary School Dist. of Hem Coun¬ 
ty V Healy, 79 P2d 128, 128, 26 
CaLApp 2d 172 

"A farmer pays his ISna hands in 
conunon speech wagea whether by 
the day, the week, the harvest, or 
the year If for any reason he has 
occasion to employ an overseer, his 
compensation, no matter how meas¬ 
ured, Is called a salary An Ironmas¬ 
ter pays his workmen wages, his 
manager receives a salary A mer¬ 
chant pays wages to his servant who 
sweeps the floor, makes the fire and 
runs his errands, but he compensates 
his salesman or clerk by a salary 
How can it make any difference in 
what way the compensation is ascer- 
talnedr* 

Ariz.—State v Ash. 87 P 2d 270, 274, 
58 Ariz. 197 

NT—^Hopkins v Cromwell, 85 NT 
S 889, 841. 89 AppDiv 481 
Pa.—Commonwealth ex rel. Wolfe v 
Butler. 99 Pa. 535, 642 

94. Cal—^Reynolds v Reynolds 58 
P id 680 661, 14 CaLApp 2d 481 
i 64 CJ p 1128 note 62 
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aceotmt” see Master and Servant 9 ^9 "eaxnmgs” profits” see 73 C J S p 6 note 67, and "reunbimse- 

see 28 C J S p 612 note 84^ ''emolument’^ see Officers xnent’^ see 76 0 J S p 618 note 70 

§ 89, “fee*' see 36 C J S p 629 note 41, “gam" see 

37 C J S p 1421 note 1 , “hire" see 40 0 J S. p 402 Phrases employing the term “salary" are set out 
note 58, ^^centage" see 70 G J S p 449 note 63, m the note 

95 SlixMea (2) “Salary buyers” defined see 12 State ex rel Murphy y Barnes, S So. 

(1) **Salai 7 account” distinguished C J S p 866 note 781. 488, 484, 24 Pla. 29 

from “claim” see 14 CUS. p 1185 (3) “Stated salary” is compensa- (4) Other phrases as to which more 

note 88. tlon that Is fixed and established.— recent adjudications have not been 

' found see 54 C J p 1125 notes 88-1 
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This Title includes transfers of ownership of personal property, absolute or conditional, for a price 
in money or its equivalent, contracts for such transfers, e:q)ress or implied, executory or executed, bills 
of sale and other instruments m WTitmg conveymg absolute title to goods not given as security merely» 
rights and liabihUes of parties to such transfers, contracts, or mstruments m general, and remedies re- 
latmg thereto 

Matters not In this dbewhen in thU woadc, se* l>«MilpttTe-W<«ed Sate 


Analysts 

1. m asNE&Ai^ §§ 1-4 

IL BEQTTISrrES AND VALIDITY OY OONTEAOT, §§ 5-^9 

hl oonstruotion of oontbaot, §§ 70-^2 

IV. MODIFIOATION, MEBOEB, OB BESOISSION OF OONTBAOT, §§ 83-llS 
A. Modification or Merger, §§ 83-88 

B Bescission by Agreement of Parties and Abandonment of Ricmrs, §§ 89-93 
C {Rescission by One Party for Cause, §§ 94-114 
D Operation and Effect of Rescission, §§ 115-118 

V. PEBFOBMANOE OF OONTBAOT, §§ 119-244 
A. TrcLE of Seller, §§ 119-122 
B Bills of Sale, §§ 123-129 
C Performance of Q)nditions Generally, § 130 
D Delivery, §§ 131-217 
E. Acceptance, §§ 218-228 
F Payment, §§ 229-244 

VI OPERATION AND EFFEOT, §§ 245-30C 
A. Transfer op Title, §§ 243-287 

1 Ordinary Sale or Contract of Sale, §§ 245-267 

2 Particular Forms of Sale or Contracts of Sale, §§ 268-271 

3 Reservation of Right of Property, §§ 272-276 

4 Reconveyance to Seller, §§ 2^-278 

5 Rights and Liabilities of Parties, §§ 279-287 
B Bona Fide Purchasers, §§ 288^00 

Vn. WAEBANTIBS, §§ 301-386 

A. Definitions and Nature of Warranty, §§ 301-306 
B Creation or Existence and Scope, §§ 307-336 

1. In General, §§ 307-^322 

2 Particular Warranties, §§ 323-336 
C Conditions, §§ 337-343 

D Waiver of Breach or Acceptance of Performance of Warranty, §§ 344-347 

B. Effect of Breach and Remedies Therefor, §§ 348-386 

1 In General, §§ 348-351 

2. Actions, Defenses, and Counterclaims for Breach of Warranty, §§ 352^386 


See also descriptive word index for Title "Sales^’ in Volume 78 
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VlXI w HpRIVrTlly'IiiS OF SEIiI£B, §§ 387-485 
A Introductory, §§ 387-389 
B Lien, §§ 39(MQ2 
C Stoppage in Transitu, §§ 403-411 
D Recovery of Goods or Their Proceeds, §§ 412-42S 
E Resale, §§ 426-435 
F Actions for Price or Value, §§ 436461 
G Actions for Damages, §§ 462-485 

IX. REMEDIES OF BUYER, §§ 485-552 
A. In General, §§ 486488 
B Recovery of Purchase Price Paid, §§ 489-513 
C Recovery of Goods, §§ 514--519 
D Actions for Breach of Contract, §§ 520-552 

X. OONDinOEAL SALES, §§ 553-550 

A Definition, Description, and Nature, §§ 553-556 
B Requisites and Validity of Contract Generally, §§ 557-564 
C Modification, Merger, RzsassioN, and Revival, §§ 565-566 
D Construction, Operation, and Effect, §§ 567-575 
£. Filing and Recording, §§ 576-586 
F Waiver and Estoppel, §§ 587-596 
G Remedies of Seller against Buyer, §§ 597-617 
H RsifEDiBS of Seller against Third Persons, §§ 618-626 

I. Remedies of Bxtter, §§ 627-634 

J. Remedies of Third Persons, §§ 635-637 

K. Assignment of Contract, §§ 638-647 

L. Offenses Committed with Respect to Property Conditionally Sold, §§ 648-650 


Sub~Analysis 


L IN UENEBAL-p 575 

§ 1 Definitions and nature—575 

2 -Sale distinguished from other transactions—583 

3 Statutory provisions and r^;ti]ations—p 586 

4 -Uniform Sales Act, construction, purpose, and effect in general—p 587 

IL BEQX71S1TES AND VALIDITY OF CONTRAOT—p 588 
§ 5 Essential elements in general—p 588 

6 What law governs—p 589 

7 Parties—592 

8 -By and against whom contract may be enforced—p 593 

9 -Presumptions and burden of proof—p 596 

10 — Admissibility of evidence—^p 596 

11 — Weight and sufficiency of evidence—p 598 

12 -Questions of law and f act—p 601 

13 Subject matter—p 601 

14 -Existence—p 602 

15 -Crops—p 603 

16 -Ownership or mterest of sdler in general—p 604 

See also descriptiw word index fox Title “Sales” in Volume 78 
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IL EBQXJISITBS AND VALIDITT OF OONTSAOT—Cantmued 
§ 17 -After-acquired property—^p 604 

18 -Possession—^p 605 

19 G>nsideration or price—p 60S 

20 -Sufficiency—^p 606 

21 -Agreement as to price—621 

22 -Failure of consideration—^p62S 

23 -Evidence as to consideration or price—p 627 

24 Mutual assent or agreement—p 629 

25 -Offer or order in general—^p631 

26 -Withdrai^al or countermand of offer—p 634 

27 -Lapse of offer—^p 638 

28 -Acceptance of offer m general—^p 638 

29 -Conformity to offer—p645 

30 -Time for acceptance—^p 649 

31 -Communication of acceptance—^p650 

32 -Revocation of acceptance—^p 650 

33 -Options— p 651 

34 -Implied agreements, quasi contracts—^p653 

35 Reality of assent in general—657 

36 Mistake—^p 658 

37 Innocent misrepresentation in general—p 60^ 

38 Fraud—p 662 

39 -What constitutes—p 664 

40 -Effect of fraud—^p 668 

41 -Fraud of seller in general—^p 669 

42 -Failure to disclose facts—^p 672 

43 -Representations of fact or of opinion or expectation—^p 674 

44 -Application of caveat emptor—p 680 

45 •— Fraud of buyer m general—p681 

46 -Representations of fact, or opmion or expectation in general—^p 

47 -Representations as to value—p682 

48 -Representations as to financial condition generally—^p 683 

49 -Statements to, and reports by, mercantile agencies—p685 

50 -Intention not to pay—p 686 

51 — Insolvency or inability to pay, and concealment thereof—^p 687 

52 -Evidence of fraud—p 688 

53 -Questions of law and fact—p69S 

54 Duress and undue mfiuence—^p 697 

55 Evidence of sale in general—^p 697 

56 Questions of law and fact as to sale m general—^p 703 
57. Formal reqmsites and contents—p 705 

58 -Oral contracts—p 705 

59 -Written contracts in general— p 706 

(50 -Brokers’ bought-and-sold notes—706 

61 - Agreement m several wntmgs, correspondence—p707 

62 -Contents of contract in general—p708 

63 -Certamty—p 710 

64 -Execution and delivery of contract—p 715 

65 lUegahty—-p 716 

66 -Sales m violation of positive law—p 719 

67 -Partial illegality^p 722 

68 Estoppel or waiver as to defects or objecbons—^p 723 
69. Ratification of voidable contract—p 726 

See descriptive word index for Title **Sales’’ in Volaine 78 
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nL OONSTBTTOTION OF OONTBAOT-^ 728 

§ 70 What law governs—728 

71 General rules—p 728 

72 As to particular matters—p 736 

73 -Parties—p 736 

74 -Subject matter—p 737 

75 -Price, expense, and costs of transportation—^p 740 

76 -Conditions and covenants—p 752 

77 -Entire and divisible contracts—p 755 

78 -Executory and executed contracts—^p 760 

79 -Time—p 761 

80 Assignment of contract—p 763 

81 Evidence to aid construction—^p 764 

82 Questions of law and fact—^ 768 

JV. MODIFIOATION, MERGEB, OR RESCISSION OF CONTRACT—p 769 
A. Modification or Mergeb^P 769 
§ 83 In general—p 769 

84 Considerationr—p 771 

85 Form—^p 772 

86 Evidence—^p 773 

87* Questions of law and fact—^p 773 
88. Operation and effect—^p 774 

ft Rescission by Agksebient of Parties and Abandonment of Rights— p 776 
§ 89. Provision m ongmal contract—p 776 

90 -Exercise of option—p 776 

91 Subsequent agreement—^p 778 

92 -Restoration of status quo—^p 781 

93 Abandonment of nghts—p 782 

C Rescission by One Party for Cause— p 782 

§ 94 Right generally, and grounds—p 782 

95 -Fraud, misrepresentation, or mistake—^p 784 

96 -Insolvency or bankruptcy—^p787 

97 -Failure of consideration—^p787 

98 -Breach of contract or condition m general—^p788 

99 -Breachof contractor condition by buyer—^p789 

100 -Breach of contract or condition by seller—p 791 

101 Partial rescission—p 798 

102 Jomt contracts—^p 799 

103 Waiver and estoppel—^p 799 

104 -On part of seller—p 799 

105 -Onpartof buyer—p 800 

106 Conditions precedent—^p 806 

107 -Restoration of status quo—p809 

108 Time for resassion—^p 817 

109 -By seller—p 817 

110 -By buyer—p 817 

111 Mode of rescission—^p 821 

112 -By seller—p 822 

113 — By buyer—p 823 

114 -Actions for resassion—p 824 

y . . ■ ■ .. . i - ■ ■ , — , ■ . ■ 

See also descriptiTe word index for Tifle *^8810^ in Vblnme 78 
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IV. MODIFIOATION, MEEaiSB, OE BESOISSION OF OONTEAOT—Oontmnea 

D. Operation and Effect of SEsassioN— p 828 
§ 115 In general—p828 

116 Title and nghts of seller, and liabilities of buyer—829 

117 Rights of buyer and liabilities of seller —-p 830 

118 Where seller refuses to accept return of property—p 832 

V. PEEPORMANOB OF OONTBAOT—p 833 

A. Title of Seller^P 833 

§ 119 SuflSciency in general—833 

120 Adverse daims and hens—834 

121 Subsequently acquired title—^p 835 

122 Waiver and estoppel as to defects—^p 835 

B Bills of Sale— p 835 

§ 123 Necessity—p 835 

124 Requisites and validity—^p 835 

125 Form and contents—p 836 

126 Execution—p 836 

127 Delivery-^ 836 

128 Filing or recording—p 837 

129 Construction and operation—p 837 

C Performance of Conditions Generally —p 838 
§ 130 General statement—^p838 

D Delivery— p 840 

§ 131 In general—p 840 

132 Obhgation to deliver—p 840 

133 -Waiver or estoppel as to want of, or objections to, delivery in general 

-p842 

134 -Waiver or estoppel by acceptance or payment—p 844 

135 -Evidence—p 845 

136 -Questions of law and f act—p 846 

137 Performance of conditions by buyer—p 846 

138 -Demand and notice or directions—p846 

139 -Circumstances excusing demand, notice, or tender of performance —^ 

850 

140 Readmess to dehvcr and notice thereof—^p 851 

141 Tender of delivery or offer to perform—^p 853 

142 -Waiver of, or excuse for, failure to tender—p 856 

143 Place of delivery—p 857 

144 -Waiver of, or estoppel as to, place—p 861 

145 -Evidence—p 861 

146 -Questions of law and fact—p862 

147 Time of dehvery-p 862 

148 -When time fixed by contract—p 863 

149 -When time not fixed by contract—p 866 

150 -Waiver of, or estoppel to object to, delay m general—^p 874 

151 _Waiver or estoppel by acceptance of goods or pa>mcnt of price-p 876^ 

152 -Evidence—p 878 

153 -Questions of law and fact—p 879 

154 What constitutes dehvery—p 880 

See descriptiye word index for Title “Sales” in Volume 78 
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Y. FEBFOBMANOE OF COKTRACT--Contmued 
D Delivery —Continued 

§ 155 -Actual or constructive delivery—p 881 

156 -Symbolic delivery—882 

157 -Persons to whom delivery may be made—884 

158 -Placing goods at disposal of buyer—^p 884 

159 -Selection and appropriation, weighing or measuring—^p885 

160 - - Property m possession of buyer—^p 886 

161 -Property in possession of seller—^p 886 

162 -Property m possession of third person—^p 886 

163 -Transfer of premises on which goods locatedr—p 887 

164 -Delivery to carrier m general—^p 887 

165 -Rights and duties as to transportation—^p890 

166 Conformity of goods delivered to contract requirements generally—p 895 

167 Quantity delivered—^p 898 

168 -Quantity definitely fixed—^p 898 

169 -Quantity indefinite m general—902 

170 -Option as to quantity—^p 904 

171 -Amount required by buyer—p906 

172 -Sale of entire output or production—^p 909 

173 -Sales by weight or measure—^p910 

174 -“Car,” '‘carload,” or "cargo”—^p 911 

175 -Delivery m installments—^p 912 

176 -Mode of ascertainment of quantity—^p 913 

177 — Evidence—p 914 

178 ■ Questions of law and fact—^p916 

179 -Waiver of objections as to quantity in general—p 917 

180 -Waiver by acceptance or payment of price—p 917 

181 Quality or condition of goods—918 

182 -Quality mdefinite—^p 919 

183 Quahty or condition specified—p 920 

184. -Rejection or acceptance—^p 923 

185 -Existence and cause of defects—^p 924 

186 -Liability for defects, caveat emptor—^p924 

187 -Sale by sample—^p925 

188 — Determination of quality in general—^p 928 

189. -Inspection in general—p 930 

190 -Time and place for mspection—^p 932 

191 -Mode of mspection and persons entitled—p 935 

192 -Waiver of right—p936 

193 -Expenses incident to mspection—^p 936 

194 -Rejection and notice thereof—^p937 

195 -Sale on trial or approval m general—^p938 

196 -Reasonableness of determination and good faith of buyer—p 939 

197 -Mode and expense of trial or test—p 940 

198 -Tunc and duration of trial or test—^ 941 

199 -Approval and acceptance—^p 941 

200 -Exerase of right to reject or return—^p 942 

V 201 -Right to repair or replace—^p 944 

202 -Waiver or estoppel as to defects m quality m general—p 945 

203 -Waiver or estoppel by acceptance of goods or part thereof—p 946 

204 -Evidence as to quality or condition—p 950 

205. -Questions of law and fact—p 959 

206 Excuses for default or delay m delivery^-p 961 

See also descriptive word index for Title "Sales” in Volume 78 
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V. PERPOEMANOB OP COOTRAOT—Continued 
D Delivery —Continued 

§ 207 -Circumstances withm control of seller—p 962 

208 -Impossibility or difficulty of performance—p 962 

209 -Stipulations excusmg default or delay—^p 967 

210 -Circumstances ^Mthm control of bu>er—p971 

211 -Evidence—978 

212 -Questions of law and fact—978 

,-^13 Sale or return—979 

214 -Exercise of right to return—^p 980 

215 -Effect of failure to return—^p 931 

216 Sales to am\e—^p981 

217 Sales for shipment C LF—^p983 


E Acceptance —^p 984 

§ 218 Obligation to accept and remo\ e goods—^p 984 

219 -Time of acceptance and removal—^p 985 

220 -Refusal to accept or remove—^p 986 

221 -Excuses for failure to accept or remove—^p 986 

222 Acts constituting acceptance—p 989 

223 -Acts of ownership—p 990 

224 -Delay m rejection or return of goods—^p 992 

225 Effect of acceptance—^p 993 

226 -Acceptance of part of goods—^p 994 

227 Evidence—^p 994 

228 Questions of law and fact—p 996 


F 


Payment— p 997 

§ 229 Obligation to pay—p997 

230 -Accrual of obligation in general—^p 997 

231 -Excuses for nonpayment—p 1000 

232 -Waiver of payment—p 1002 

233 -Effect of nonpayment—p 1004 

234 -Cash or “spot" sales and delivery m installments—p 1004 

235 -Sales on credit—^p 1008 

236 Tender—p 1011 

237 Mode, sufficienc>, and effect of payment—p 1012 

238 -Commercial papei>-p 1014 

239 -Set-off or assumption of claims—p 1018 

240 Deductions, discounts, and rebates—^p 1019 

241 Secunty for payment—^p 1020 

242 Interest—p 1021 

243 Evidence as to payment—p 1022 

244 Questions of law and fact—p 1026 


•VI OPERATION AND EPFEOT—p 1027 
A. Transfer of Title— p 1027 

1 Ordinary Sale or Contract of 5'ale—p 1027 
§ 245 General rules—^p 1027 

246 -Intention of parties—^p 1028 

247 -Executory, conditional, completed, or < 

248 -Unconditional contract—p 1032 

249 -Prevention of transfer fraud, lUegahty, or insolvency—p 1033 
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VI OPERATION AND EPPBOT--ContmTied 
A. Transfer of Ttilb —Q)ntmued 

1 Ordvnary Sale or Contract of Sole —Continued 

\ § 250 Acts to be done before passage of title generally—p 1034 

251 -Ascertainment of quality, quantity, or price—p 1034 

252 -Creation of subj ect matter or acquisition by seller—p 1037 

253 -Ascertainment or identification of subject matter—p 1038 

254 -Putting property in deliverable state—1042 

V 255 Necessity of delivery—1044 

256 -At particular place—^p 1045 

257 -Articles to be manufactured—p 1046 

258 -As agamst third persons—^p 1047 

^ 259 Mode and sufficiency of delivery—^p 1047 

260 Eflfect of delivery—^p 1056 

261 Acceptance—^p 1057 

262 Payment of price—^p 1058 

263 - Sale on credit—p 1062 

264 -When note or security to be given—^p 1062 

265 -Waiver of payment—1063 

266 -Effect of pa 3 Tnent or tender—p 1065 

267 Bill of sale or other conveyance—^p 1069 

2 Particular Forms of Sale or Contracts of Sale—p 1071 
§ 268 Sale on trial or approval—^p 1071 

269 Sale or return—p 1071 

270 Consignment for sale—p 1072 

271 Option to purchase—p 1073 

3 Reservation of Right of Property —p 1073 
§ 272 In general—p 1073 

273 Consignment to seller or his order—p 1073 

274 Consignment to buyer—^p 1074 

275 Bill of ladmg with draft attached —p 1075 

276 Shipment COD —p 1076 

4 Reconveyance to Seller—p 1077 
§ 277 In general—p 1077 

278 Agreements for repurchase and reconveyance—^p 1077 

5 Rights and LiabiUties of Parties—p 1078 
§ 279 Title and right of buyer—^pl078 

280 -As agamst subsequent purdiasers, mortgagees, or pledgees from seller; 

priorities—^p 1079 

281 -As against creditors of seller—p 1080 

282 Rights of purchasers from buyer—^p 1080 

283 Rights of creditors of buyer—^p 1080 

284 Contracts relatmg to property—p 1081 

285 Injury to, or conversion of, goods by third person—p 1061 

286 Ride of loss or mjury—p 1082 

287 -Before delivery—p 1083 

B Bona Fide Purchasers —^p 1084 

§ 288 Who are bona fide purchasers—p 1084 
289 -Notice—p 1086 
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VL OPERATION AED EFFEOT—Contmned 
B Bona Fide Pdechasers— Continued 

§ 290 -Consideration^ 1096 

291 Title or interest acquired by bona fide purchaser—1099 

292 -Limitations arising from nature of transfer or of subject matter m 

general—p 1100 

293 -Market overt—p 1100 

294 -Purchase of goods fraudulently or conditionally obtained—p 1101 

295 -Purchase from one without title or authority to sell—p 1104 

296 -Purchase from one holding l^jal title, or authorized to sell—p 1109 

297 Actions—^p 1111 

298 -Pleadmg—p 1112 

299 -Evidence—p 1112 

300 -Trial—p 1114 

VIL WAERAOTIES—p 1U6 

A, Definitions and Nature op Warranty— ^p lllS 
§ 301 Definitions—^p 1115 

302 Nature and characteristics of warranty—p 1117 

303 -Subjects of warr a nty—1119 

304 -Warranty distinguished from other grounds of liabili^—^p 1120 

305 -Parties—^p 1121 

306 -Consideration—p 1130 

B Creation or Existence and Scope— p 1131 
1 In General —p 1131 

§ 307 Express warranties—p 1131 

308 -Form of expression—1131 

309 -Time of makmg—p 1135 

310 -Nature and sufficiency of assent—1135 

311 -Buyer’s knowledge or opportunity for knowledge—^p 1145 

312 -Other matters affectmg creation and existence of express warranty—p 

1148 

313 -Construction—p 1153 

314 Implied warranties—^p 1155 

315 -Buyer’s knowle^e or opportunity for knowledge —p ilS7 

316 -Effect of existence of express warranties in contract —p 1161 

317 -Effect of written contract, disclaimer—^p 1164 

318 Sale by sample or comparison—^p 1168 

319 Sale by description—^p 1170 

320 Duration of warranty—p 1172 

321 Time to which warranty relates—p 1172 

322 Secunty for performance—^p 1173 

*2 Particular Warranties-^ 1173 
§ 323 Quality and fitness—p 1173 

324 -Quahly in general—^p 1173 

325 -Warranty of fitness for purpose—^p 1176 

326 -Fitness for shipment—p 1183 

327 -Merchantabihty—p 11^ 

328 -Genuineness—p 1186 

329 -Umform Sales Act—p 1186 
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vJUL WABEANTIES—Contmned 

B Oeation osl Existence and Scops —Continued 
2 Parttcular Warranties —Continued 

§ 330 -Particular subjects of sale generally—p 1186 

331 -Articles for human or animal consumption—p 1208 

332 Quantity—p 1217 

333 Warranty of title and freedom from encumbrance—^p 1218 

334 -Creation and existence—^p 1218 

335 -Construction and scope of warranty—p 1220 

336 Satisfaction—1223 

C Conditions-^ 1224 

§ 337 In general—p 1224 

338 Test or trial—^p 1225 

339 Notice to seller of defects—p 1225 
3^ Opportunily to remedy defects—^p 1235 

341 Exchange or replacement—1236 

342 Return of goods—^p 1236 

343 Waiver of conditions—p 1239 

D Waiver of Breach or Acceptance of Performance of Warranty— p 1243 
§ 344 In general—^p 1243 

345 Acceptance and retention of goods—^p 1244 

346 Failure to give notice of defects—p 1249 

347 Payment of price or givmg of note—^p 1250 

E. Effect of Breach and Remedies Therefor —p 1252 

1 In General —^p 1252 

§ 348 Effect—p 1252 

349 Remedies—^p 1253 

350 -Refusal to accept goods—p 1256 

351 — Return of goods—p 1256 

2 Actions, Defenses, and Counterclaims for Breach of Warranty^p 1258 
§ 352 Right of action—p 1258 

353 Right to defend, recoup, set off or counterclaim—p 1259 

354 Form of action—^p 1262 

355 Election of remedies—^p 1263 

356 Conditions precedent, return of goods—p 1265 

357 Defenses—p 1266 

358 Time to sue and limitations—p 1267 

359 Parties—p 1268 

360 Pleading—p 1269 

361 -Allegations of breach as cause of action—^p 1269 

362 -Allegations of breach as defense, recoupment, set-off, or counterclaim & 

—p 1273 

363 -Matters in defense to action or counterclaim for breach—p 1277 

364, -Issues, proof, and variance—^p 1278 

365 Presumptions and burden of proof-^ 1283 

366 Admissibility of evidence—^p 1287 

367 Weight and sufficiency of evidence—^p 1297 

368. Tnalr-pl305 

369. — Queshons of law and fact—p 1305 
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V^Z« Yi A BTtxXB^—Oontimicd, 

EX Effect of Breach and Remedies Therefor —Continued 

2 Actions, Defenses, and Counterclaims for Breach of Warranty —Continued 
§ 370 -Instructions—1312 

371 -Verdict and findings—^pl314 

372 Judgment and execution—1315 

373 Appeal and error—^p 1316 

374 Damages—p 1316 

375 -Time and place at which determinable—^p 1320 

376 -Difference m vBhit —^p 1321 

377 -Price—p 1323 

378 -Expenses—^p 1325 

379 -Profits-^ 1330 

380 -Interest—^p 1332 

381 -Injuries to property—p 1333 

382 -Injunes to business—p 1334 

383 -Personal injuries—^p 1335 

384 -Effect of resale—p 1336 

385 -Warranty of title—^p 1339 

386 -Warranties of seeds or plants—^p 1341 

§§ 887 to Bndin Vdlume 78 

YUL REMEDIES OF SELLER 
A. Introductory 

§ 387 In general 

388 Existence of ground for rescission 

389 Pursuit of two remedies 

B Lien 

§ 390 Nature and manner of creation 

391 -Possession 

392 -Contract 

393 -Statutory provision 

394 What law governs 

395 Filing, recording, and registration 

396 Extent of hen and property subject 

397 Priorities 

398 Assignment of hen 

399 Waiver, loss, or discharge, and revival 

400 Transfer of property by buyer 

401 Penally for failure to enter satisfaction 

402 Enforcement 

C. Stoppage in Transitu 

§ 403 Nature and bases of nght 

404 -Insolven<y as basis 

405 Property subject to stoppage 

406 Persons entitled to exerase right 

407 Persons as against whom right may be exercised 

408 Duration and termination of transit, delivery 

409 Waiver or loss of right 

410 Manner of exerase of right and enforcement 

411 Operation and effect 

See also descriptive word index for Title ‘‘Sales’’ in Volume 78 
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TtKlirt i’lDHSS OF SEXiLiEBr—Continuod 

D Kecovert OF Goods OR Their Proceeds 
§ 412. Nature and basis of right 

413 Change of form or intermixture with other goods 

414 Right to follow proceeds 

415 Estoppel, waiver, or ratification 

416 Actions 

417 -Nature and form of action 

418 -Conditions precedent 

419 -Time to sue, limitations, and laches 

420 -Defenses and offsets 

421 -Parties 

422. -Pleading 

423 -Evidence 

424 -Tnal 

425. -Judgment, amount of recovery, and review 

£. Resale 

§ 426 In general 

427 Waiver or loss of right 

428 Necessity of notice 

429 Time and place of resale 

430 Manner and conduct of resale 

431 Right to profits 

432 Operation and effect 

433 Right to retain property without resale 

434 Actions 

435 -Damages, and amount of recovery 

F. Actions FOR Price OR Value 
§ 436 Right of action 

437 -When right accrues 

438 -Persons entitled and persons liable 

439 -Conditions precedent 

440 Nature and form of action 

441 Defenses 

442 -Estoppel or waiver as to defenses in general 

443 — Particular defenses 

444 -Recoupment, set-off, and counterclaim 

445 Jurisdiction and venue 

446 Parties 

447 Declaration, petition, complamt, or statement of claim 

448 Plea, answer, or affidavit of defense 

449 Reply or replication 

450 Issues, proof, and variance 

451 Presumptaons and burden of proof 

452 Admissibility of evidence 

453 Weight and suffiaency of evidence 

454 Tnal 

455 — Questions of law and fact 

456 -Instructions 

457 -Verdict and findmgs 

458 Judgment and execution 

459 Amount of recovery 

See also descriptive word index for Title ^'Sales’’ in Volume 78 
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VI liti REMEPIES OF SElXiEE—Continued 

F. Actions for Price or Value —Continued 
§ 460 Review 
461. Costs 

GL Actions for Damages 

§ 462 Right of action 

463 -Conditions precedent 

464 -When right of action accrues 

465 Defenses 

466 Jurisdiction and venue 

467 Declaration, petition, or complaint 

468 Plea or answer and subsequent pleadings 

469 , Issues, proof, and variance 

470 Presumptions and burden of proof 

471 Admissibility of evidence 

472 Weight and sufficiency of evidence 

473 Trial 

474 -Questions of law and fact 

475 -Instructions 

476 -Verdict and findings, judgment 

477 Damages 

478 -For nonacceptance of goods in general 

479 -Goods to be procured or manufactured 

480 -Effect of resale 

481 -Interest 

482 -Expenses 

483 -Duty of seller to mitigate or prevent enhancement 

484 -Computation of damages 

485 -For failure to give note or security for price 

EL EEMEDIES OF BUYER 
A. In General 

§ 486 Election of remedies 

487 Equitable relief 

488 Lien for purchase money advanced 

B Recovery of Purchase Price Paid 
§ 489 Right of action 

490 -On rescmded contract generally 

491 -Want or failure of consideration 

492 -Payments made voluntarily or imder protest 

493 -Default of seller generally 

494 -Seller's fraud or misrepresentation 

495 , -Nondelivery of goods 

496 -Defects in quality 

497 -Breach of warranty or condition 

498 -Fraud or default of buyer 

499 -Mutual default 

qOO. -Return of goods under agreement therefor 

501 -Recovery of overpayments 

502 Form of action 

503 Conditions precedent 

504 Defenses and counterclaims 
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ZZ. BEMSDIES OF BUYER—Contmued 

B Recovery of Purchase Price Paid —Continued 
§ 505 Tune to sue and limitations 

506 Parties 

507 Pleading 

508 Evidence 

509 Trial 

510 -Questions of law and fact 

511 -Instructions 

512 -Verdict and findings 

513 Judgment and amount of recovery 

C Recovery of Goods 

§ 514 Right of action 

515 Conditions precedent 

516 Defenses 

517 Pleading 

518 Evidence 

519 Trial, judgment, and damages 

D Actions for Breach of Contract 
§ 520 Right of action 

521 Conditions precedent 

522 Defenses 

523 Set-oif and counterclaim 

524 Time to sue and limitations, anticipatory breach 

525 Parties 

526 Declaration or complaint 

527 Plea or answer 

528 -Set-off, counterclaim, and cross complamt 

529 Replication or reply and subsequent pleadings 

530 Issues, proof, and variance 

531 Presumptions and burden of proof 

532 Admissibility of evidence 

533 -Nature and extent of damages 

534 Weight and suffiaency of evidence 

535 Questions of law and fact 

536 Instructions 

537 Verdict and findings 

538 Judgment and execution 

539 Appeal and error 

540 Damages 

541 — Measure and elements in general 

542 -Agreements relating to damages 

^ 543 -Nondehvery of goods m general 

544 -Goods to be manufactured 

545 -Goods without market value 

546 -Determination of amount 

547 -Effect of payment of pnce 

548 -Purchase or manufacture of other goods and duty to purchase 

549 -Goods unobtainable elsewhere • 

4 550 -Special damages 

^551. -Delay m delivery 

552 -Defects m quality, character, or title 


See also jdescripHvte word index for Title in Volume 78 

572 



77 0 J S. 


SALES 


X. OOTSnXCnOEAL SALES 

A. Definition, Desouption, and Nature 
§ 553 Definition and descnption 

554 Nature generally 

555 Distinguished from other transactions 

556 -Absolute or conditional sales 

B Requisites and Validity op Contract Generally 
§ 557 Validily m general 

558 Subject matter and parties 

559 Requisites of contract, form and contents 

560 -Necessity and sufficiency of wntmg 

561 -Reservation of title 

562 -Descnption of property 

563 -Execution and delivery 

564 -Affidavit accompanying instrument 

C Modification, Merger, REsassioN, and Revival 
§ 565 In general 
566 Rescission and revival 

D Construction, Operation, and Effect 
§ 567 Construction in general 

568 What law governs 

569 Operation and effect as between parties in general 

570 -Injury to, or destruction of, property 

571 Performance by buyer 

572 Operation and effect as to third persons 

573 -Creditors of buyer 

574, — Bona fide purchasers 

573 — Purchasers at execution or judicial sales 

E. Filing and Recording 

§ 576 Necessity as between parties to contract 

577 Necessity as against tlurd persons 

578 What law governs 

579 Purpose, validity, construction, and operation of statutes m general 
5S0 Persons withm proteebon of statutes 

581 -Bona fide purchasers 

582 -Creditors 

583 Actual notice 

584 Sufficiency of filmg and recording, time and place 

585 Instruments entitled to filing or recording 

586 Effect of fihng or recording 

F Waiver and Estoppel 

§ 587 In general 

588 Enforcing or attemptmg to enforce payment of price 

589 -Filmg daim with receiver, personal representatives, or assignee for ben¬ 

efit of creditors 

590 Taking notes for purchase price 

591 Transfer of notes for purdiase price 

592 Taking other secunty 

593 Acceptance of payment after default 

See aJte'des6Elptive word index for Title mVolume 78 
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X CONDITIONAL SALES—Gontmtied 

F Waiver and Estoppel— Continued 

§ 594 Extension of time for payment 

595 Other acts or conduct amounting to waiver or estoppel 

596 Evidence and questions of law and fact 

G Remedies of Seller against Buyer 
§ 597 In general 

598 Election of remedies in general 

599 Effect of suit for purchase price 

600 Effect of retakmg or repossession of proper^ 

601 Resale 

602 Recovery of property 

603 -Retakmg without recourse to courts 

604 -Actions available 

605 -Conditions precedent 

606 -Defenses 

607 -Parties 

608 -Pleading 

609 -Evidence 

610 -Trial 

611 -Damages and judgment 

612 Recovery of damages for conversion 

613 Recovery of price or value 

614 Lien and enforcement thereof 

615 Foreclosure as mortgage 

616 Retaking property and action for damages for breadb 

617 Retakmg property and treatmg it as security 

H. R rifed ies op Seller against Third Persons 
§ 618 Remedies available 

619 Conditions precedent 

620 Defenses 

621 Tune to sue and laches 

622 Parties 

623 Pleadmg 

624 Evidence 

625 Trial 

626 Damages and judgment 

L Remedies of Buyer 

§ 627 In general 

628. Redemption on retaking for default 

629 Equitable action for relief against forfeiture 

630 Action for conversion 

631 Action to recover possession 

632 Action for injuries to property 

633 Recovery for mjunes to other property by wrongful retaking of property 

634 Recovery of penalty for failure to enter satisfaction of sales notes 

J Remedies of Third Persons 
§ 635 Creditors 

636 Subsequent purchasers 

637 Mortgagee of buyer 


^ See also descriptive word index for Title *'Salei^’ in Voliime 78 
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Z. OONDinONAL SALES—Contmned 

K. Assignment of Conteact 

§ 638 Right to assign 

639 What law governs 

640 Requisites and sufficiency 

641 Operation and effect 

642 Fjling or recording 

643 Rescission of sales contract and its effect 

644 Rescission of assignment 

645 Abandonment of title by assignee 

646 Actions 

647 Damages and judgment 

L. Offenses Committed with Respect to Property Conditionally Sold 

§ 648 Resale or encumbrance of property by buyer 

649 Removal or concealment of property 

650 Retaking of property without repayment of part of purchase price 
See also descriptive word index for Title ^'Sales’’ in Volume 78 


L ZN GENERAL 


§ 1. Definitions and Nature 

a. In general 

b Contract of sale, contract to sell 

c. Executed or executory sale 

d. Private sale or public sale 

e. ‘‘Retail,” "wholesale,” and related 

terms 

f Other terms 
a. In General 

'*8ale,” In legal nomenclature, It a term of preclae 
legal Import, both at law and In equity, and hae a well- 
deflned legal eigniflcatlon, and hae been eald to mean, 
at all times, a contract between parties to give and to 
pass lights of property for money, which the buyer pays 


or promisee to pay to the seller for the thing bought or 
sold 

"Sale,” m legal nomenclature, is a term of precise 
legal import, both at law and m eqmty,^ and has a 

ell-defined legal sigmfication,^ and has been said to 
mean, at all times, a contract between parties to 
give and to pass rights of property for money, which 
the buyer pays or promises to pay to the seller for 
the thing bought or sold ^ A defimtion to this or 
similar effect is sometimes expressly given by the 
statutes regulatmg sales,^ such as by the Umform 
Sales Acts 5 However, as used by the authorities, 
"sale” is not a word of fixed and mvanable mean- 
ing,B but may be given a narrow or broad meaning. 


1. TJS—Helverinsr v Nebraska 

Bridge Supply A Liunber Co, C.C 
A,8, 115 F 2d 288. 290 

NY—Ootxnur Juris quoted in In re 
Franks' Estate, 277 NTS 678, 675. 
154 Misc. 472 

Or—Capps V Mines Service, 162 P 
2d 414, 416, 175 Or 248—Olsen v 
Rasmussen, 80 P2d 829, 831, 146 
Or 648 

55 CJ p 86 note 2. 

a. IT S—Commissioner of Internal 
Revenue v FTeihofer, C.CJL3, 102 
F2d 787 789, 790, 126 A.I-.R. 761 
—Link V Eallaos, DCMo^ 56 F 
Supp 804, 805 

NT—Corpus Juris quoted in In re 
Franks* Estate, 277 NTS 578, 575, 
154 Misc. 478 

55 C J p 26 note 8. 

iTaiul slsiilfloatlion 
*Wliere the word "sale" is used, 


the absence of anything to the con¬ 
trary it will be assumed that the 
word is intended to have its usual 
sijniflcatlon." 

US—a L R. V Freihofer. aGLA.3, 
102 F 2d 787, 125 A.L.R. 761 
ni —Tipsword V Doss, 278 Ill App 1. 
55 C.I P 86 note 8 Ca] 

8. ns —Helverinsr v Nebraska 

Bzidje Supply & Lumber Co„ CC 
A.8, 115 F 2d 288, 290 
NT—Corpus Juris quoted la In re 
Franks' Estate, 277 NTH 578, 575. 
164 Misc. 472 

Or—Capps V Mines Service, 152 P 
2d 414, 416,176 Or 248 
65 CM P 86 note 4. 

Corpus Juris cited in support of 
proposition that a sale is a contract. 
—Salada Beach Public Utility Dist. 
V Anderson, 128 P2d 86, 87, 50 Cal 
App 2d 254. 


4. SD—Hall V Feeney, 118 NW« 
1088, 1041, 22 SB 541, 21 LlXUL^. 
Sw, 138 

56 CJT p 86 note 5 

5. fltatntosy deiluttioa. 

"A sale of joods Is an agreement 
whereby the seller transfers the 
property in joods to the buyer for a 
consideration called the price." 

U S —MacCluney v Eelsey-Hayea 
Wheel Co, DCMich., 87 FSupp 
68, 64. 

CaL—^Ejgert v Pacific States Sav¬ 
ings & Loan Co, 186 P 2d 822, 825, 
57 CalJLpp 2d 289 
65 CJ p 36 note 6 [al 

6. Mo—Freund Motor Co v Alma 
Realty A Inv Co.. 142 SW2d 798, 
796, 285 MoApp 587. 

i 55 CJ P 26 note 7. 


575 



SALES 


77 CJS 


§ 1 


according to the context or the surrounding arcum- 
stances and the conduct of the parties ^ 

In %ts broad sense a sale has been defined as the 
transfer of the property in a thing for a pnee in 


money® or estimated in money,® or in money or its 
eqm\alent,i® or for a valuable consideration a 
transmutation of property from one man to another, 
in consideration of some pnee, or recompense m 
value an exchange of goods or property for 


7 lio—'Freune Motor Co v Alma 
Realty & Inv Co, supra. 

55 C J p 37 note 8 

8. XJ S —Burerer-Philllps Co v Com- 
missioner of Internal Revenue, C 
C.A.Ala., 126 F2d 984, 936—^Pender 

V Commissioner of Internal Reve¬ 
nue, CCA.4, 110 F2d 477, 478 

Cal—^Milana v Credit Discount Co, 
163 P 2d 869, 871, 27 CaL2d 885, 165 
iALcR. 621. 

Colo—OoTpus FnziB quoted in Fif¬ 
teenth Street Inv Co v People, 81 
P 2d 764, 769, 102 Colo 571. 

HL—Plast V Metropolitan Trust Co, 
82 KS].2d 155, 160, 161, 401 BL 802 
—Chapin V Tampoorlos, 69 NE12d 
834, 336, 826 HI App 219 
Ind.—^Unlon Securities v Merchants* 
Trust & Savings Co., 185 NB. 160, 
152, 205 Ind. 127, 95 A.L 1 .R. 1189, 
rehearing denied 186 NJBL 261, 205 
Ind 127, 95 AL..R. 1196 

8 D —Oorim auzls olted in Keedhana 

V Jameson, 279 NW 586, 687, 66 
SD 181 

Utah.—^Ralph A. Badger ft Co v Fi¬ 
delity Building ft Loan Ass'n, 76 
P 2d 669. 674, 675, 94 Utah 97 
Wls—Topsant v Koahe* 9 irW2d 
186, U8. 342 Wts 585 
66 CJ p 87 note 9 

(1) A transfer of an artieie for a 
price —^Ralph A. Badger ft Co v Fi¬ 
delity Bldg & Loan Ass'n, 75 P 8d 
669, 674, 94 Utah 97 

[ (2) A transfer or an agreement for 

the transfer of title to property for a 
consideration.—^Blauner's v City of 
Philadelphia, 198 A. 889, 892, 830 Pa. 
842—^Benner v Tacony Athletio 
Ass'n, 196 A. 890. 892, 328 Pa. 677 
(8) The transfer or passing of title 
in exchange for money preferably 
paid in cash, or for some future cred¬ 
it arrangement, such as a note or 
the like—Olsen v Rasmussen, 80 
P 2d 829, 331 146 Or 648 

(4) Other similar definitions. 

U S —^Hawaiian Gas Products v Com¬ 
missioner of Internal Revenue, C.C 
A.9, 126 F2d 4. 6—^Rogers v Com¬ 
missioner of Internal Revenue, C. 
aA.9 103 F 2d 790, 792. 798-^et- 
ropolltan Edison Co y CL L R., C.C. 
A.8, 98 F 3d 807, 810—MacCluney v 
Eelsey-Hayes Wheel Co., DiCMich., 
87 FSupp 58, 64. 

Ala.—MePhiUips Mfk Co. v Curry. 
2 So 2d 600, 241 Ala. 366—Duka ▼ 
State. 41 So. 170, 146 Ala. 140 
G«u—Planters' Werehouse Co v 
Simpson, 188 SB. 66, 69, 184 Gs. 
190. 

HI —Chapin V Tampoorloa, 59 KJBU2d 
884, 885. 826 HLApp 219, 


N'T—Mantell v Acker, 98 NTS 2d 
624, 625 

! OkL—Croskins v State, 4 P 2d 117, 
118, 62 Okl Cr 197 

Pa.—^Philadelphia Ass'n of Linen 
Suppliers V City of Philadelphia, 
12 A.2d 789. 791, 189 Pa.Super 560 
—Commonwealth v Frick Co, 61 
Pa.l>l8t ft Co 829, 831, 66 Dauph. 
Co 62—Commonwealth v Rust En¬ 
gineering Co., Com PI, 66 Dauph. 
Co 484—Appeal of Fraternal Or¬ 
der of Orioles Chester Nest No 
158 Com.PL, 31 Del Co 78—Appeal 
of Coplay Post, Amer'can Legion, 
QuarSess, 22 Leh.L.J 208. 

56 OJ p 87 note 9 [a] 

Xedlum of payment 

(1) The word "sale" Is sometimes 
employed in a broad sense to include 
a transaction In which the thing dis¬ 
posed of Is paid for by some medium 
other than money, but the strict 
meaning of word is a transfer of ti¬ 
tle to property for a consideration In 
money, either in cash or deferred 
paymenta—^Blnns v Isabel 12 Ohio 
Supp 113. 116, affirmed 51 N B.2d 601, 
72 Ohio App 228 

(2) Where property or an Interest 
therein Is sold for a fixed money 
price, whether paid in cash or in 
goods, the transaction is a sala— 
Topxant v Eoshe, 9 NW2d 136, 138, 
242 Wls 686 

9. Colo —Corpus quoted in 

Fifteenth Street Inv Co v Peo¬ 
ple. 81 P 2d 764, 769, 102 Colo 67L 
66 OJ p 87 note 10 


10 US—Hawaiian Gas Products v 
a L R. caA9. 126 F2d 4, 6, cei^ 
tiorari denied 68 SCt 48 817 US 
668, 87 L.Ed. 526—Helvering v Ne¬ 
braska Bridge Supply ft Lumber 
Co.. CC.A.8. 116 P2d 288, 290— 
Pender v a I. R., CCJL4, 110 F 
2d 477, 478, certiorari denied 60 
set 1108, 810 US 660 84 LEd. 
1416—Rogers ▼ C I R^ C<1A.9 
103 F 2d 790, 792, certiorari denied 
60 set 98. 808 US 580 84 LEd. 
486, rehearing denied 60 SCt 185, 
808 U S 685. 84 LEd 528 
Colo—Corpus goris quoted In Fif¬ 
teenth Street Inv Co y People, 
81 P2d 764. 769, 102 Colo 67L 
D C —^ECale v Helvering, 85 F 2d 819, 
821, 822. 66 App DC 242 
Oa.—^Mathis v Daltpn Auto ft Mar 
chlnery Co.. 5 SE.2d 82, 84, 60 
Ga.App 754 

N T —Dairymen’s League Co-op 

Ass'n V Metropolitan Casualty 
Ins. Co of New Tork, 8 NTS.2d 
408, 412. 


Old —Childress v Hinch, 20 P 2d 67L 
578, 162 Okl 296 
56 CJ p 37 note 11 

A "sale" is the exchange of an in- 
terest in real or personal property 
for money or its equivalent 
CaL—Wilson v Superior Court In 
and for Santa Clara County, 43 P 
2d 286, 288 2 Cal 2d 632—Mans¬ 
field V District Agricultural As¬ 
soc. No 6, 97 P 160, 151, 164 CaL 
145 

Wia—Corpas ynxis dted In Topzant 
V Eoshe^ 9 NW2d 186, 133, 248 
Wls. 686 

11 US—Jones v Corbyn CAOkl, 
186 F2d 450. 462—Burger-Phillips 
Co V C L R.. CCAuAla.. 126 F 
2d 934, 936 

Colo—Corpus Jlnis quoted In Fif¬ 
teenth Street Inv Co v People, 
81 P2d 764. 769, 102 Colo 671 
DC—Alworth-Washbum Co v Hel¬ 
vering, 67 P2d 694, 62 App Da 
222 

Or—State v Laughlin, 86 P2d 860, 
351, 148 Or 485 
55 CJ p 87 note 12 

Similarly defined 

Ark.—Wiseman v Arkansas Whole¬ 
sale Grocers' Ass'n, 90 SW2d 987, 
990, 192 Ark. 818 

Ean.—Montgomery Ward ft Co v 
State Commission of Revenue and 
TaxaUon 138 P 2d 1008. 1011 156 
Kan. 408 

Mich.—Steadman v Clemens, 82 N 
XrV 2d 46, 48, 821 Tdich. 5 4 Orna- 
towski V National Liberty Ins 
Co of America, 287 NW 449, 451, 
290 Mich. 84L 

Mo—IVeund Motor Co ▼ Alma 
Realty ft Inv Co, 142 SW2d 798, 
795, 885 Mo App 587 
NT—Seam Roebuck ft Co v Mc- 
Goldrick. 18 NE.2d 26, 26, 879 N 
T 184—In re Pennsylvania Whis¬ 
key Distributing Corp. 11 NTS 
2d 718, 721, 266 AppDlv 781, af¬ 
firmed Pennsylvania Whiskey Dis¬ 
tributing Corp V Bruckman, 26 N 
R2d 804, 283 NT 665—People v 
Greco 16 NTS 2d 885, 887 
Okl—Cullen v Tolley, 184 P2d 797, 
800* 189 OkL 214—GroSklns v 
State, 4 P2d 117, 118, 62~OklCr 
197 

Pa.—^Philadelphia Ass'n of Linen 
Suppliers V City of Philadelphia, 
12 A.2d 789, 791, 189 Pa.£hxper 
660 

Wash.—Morrow v Henneford, 47 P 
2d 1016, 1020, 182 Wash. 625 
55 aj p 87 note 12 [bj 
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money paid or to be paid,i8 the passmg of the title 
and possession of any property for money which the 
buyer pays or promises to pay 

In a more restricted sense m which it is treated 
m this title, a sale is a contract whereby one party, 
called the seller, transfers to the other party, called 
the buyer, the property m goods or personal prop¬ 
erty for a price, or a consideration estimated, in 
money which the buyer pays or agrees to pay,^® 
a contract between parties to pass rights of prop¬ 
erty for money which the bu>er pa>s or promises to 
pay to the seller for the thing bought and sold^® 
It IS a contract based on a pnce in money or valuable 
consideration, by whidi the absolute or general 
property, as distmguished from a special property, 
m the subject matter of the sale is transferred from 
the seller to the buyer 

Making of agreement The word "sale” has been 
held to mean the making of the agreement binding 
the parties,but it has also been held that the 
word means the transfer of property to the purchas¬ 


er for a consideration and does not indude the 
preliminary steps leading tip to the transfer.^ 

b. Oontiact of Sale; Oontract to Sdl 

“Contract of sale” Is a term which has been employed 
very generally as referring either to a “sale” of goods or 
to a “contract to sell” goods. A contract to sell goods, 
as distinguished from a sale. Is a contract whereby the 
seller agrees to transfer the property In goods to the buy¬ 
er for a price which the buyer pays or agrees to pay, as 
where there Is no price paid fOr the goods and no de¬ 
livery of them An option Is distinguishable from a con¬ 
tract to sell 

"Contract of sale” is a term which has been em¬ 
ployed very generally in the cases as referring ei¬ 
ther to a "sale” of goods*® or to a "contract to 
sell” goods A contract of sale is subject to all 
the general prmciples of law relatmg to contracts.** 

Contract to selL A contract to sell goods, as dis¬ 
tinguished from a sale, is a contract whereby the 
seller agrees to transfer the property m goods to 
the buyer for a pnce which the buyer pays or agrees 
to pay,** as where there is no pnce paid for the 


Revenue v Ftelhofer, G.C.A.8« 102 
F2d 787, 700, 125 JlJjJEL 761. 

Colo—Oorpne Jtizle guoted In Fif¬ 
teenth Street Inv Co v People. 
81 P2d 764, 769. 108 Colo 671. 

m. —Tipaword V. Does, 278 HLApp 

1 . 11 . 

N7—Caldwell Bldg A Iioan Aas*n v 
Bhnry, 185 A. 894, 897, 180 
425 

NT—ManteU v Acker, 98 NTa2d 
524. 

66 CLJ p 87 note 18 

ns^—Burge]>Flillllp8 Co ▼ CL 
I. R., CCAJUa.. 186 F 8d 984, 986 

Colo . C oKpim dtizia gooted in Fif¬ 
teenth Street Inv Go v People^ 
81 P 2d 764, 769. 102 Colo 671. 

Ho —Freund Hotor Oo v Alma 
Realty & Inv Co., 148 SWSd 798, 
795, 285 HoJlpp 587 

66 GU p 87 note 14. 

14. Gola—Ooxpoa Anrla guoted In 
Fifteenth Street Inv Go v Peo¬ 
ple, 81 P2d 764. 769, 102 Cola 671. 

N H.—Raton Wholesale Idguor Oo 
V Besre, 158 P 2d 296, 297, 49 KH. 
121 . 

66 CJ p 87 note 15 

Blmilarly 

Ho —Freund Motor Go v Alma Real¬ 
ty & Investment Co, 142 S.W2d 
798. 796, 286 HoApp 687 

NT—^In re Pennsylvania Whiskev 
Distributing Corporation, 11 N Y S 
2d 718 721. 256 AppDlv 781—Peo¬ 
ple V Greca 16 NYS.2d 886, 887 

66 a J p 87 note 15 [a] 

15. Hlch.—Fdward v loor, 172 NW 
620, 622, 805 Hldh. 617, 16 AJLR 
266. 

Wash.—Ross V Portland Coffee^ eta 
Co, 71 P 184, 80 Wash. 647 

77aJS—87 


deflnitloas 

(1) A contract by which property 
Is transferred from the seller to the 
buyer for a fixed price in money 
paid or agreed to be paid by the 
buyer—Dink v Kallaoa. DC Mo., 50 
F Supp 804. 805—56 CJ* P 88 note 16 
CaJ <1) 

(2) An agreement by which one of 
two contracting parties, called the 
seUer. gives a thing and passes ti-i 
tie to It, in exchange for a certain | 
price in current money, to the oth¬ 
er party, who la called the buyer 
or purchaser, wha on his part, 
agrees to pay such prica—In re 
Franks’ Rstate, 277 NTS. 578. 164 
Misa 472—65 C.J p 88 note 16 [a] 
( 2 ) 

(8) Other similar definitions, 
ns —lilnh V Kallaos, supra. 

Fla.—State ex reL Benevolent ft 
Protective Order of SUks, Dodge 
No 1529 V Livingston^ 80 So 2d 
740, 741 

65 CJ. p 88 note 16 ta] 

10L ITS—Curtis V O'Leary, C.C-A 
Neb.. 181 F 2d 240, 245 
Colo—Wilson V Frederick R, Ross 
Inv. Go, 180 P2d 826, 280, 281, 
116 Colo 249 

Mo —Freund Motor Co v Alma 
Realty ft Inv Co.. 142 SW2d 798 
796, 235 MO.APPL 587 
Or—Olsen v Rasmussen, 80 (P2d 
329, 881 146 Or 648 
55 CJ* p 88 note 17 

I Umilarly defined 

US— a D R. V Freihofer, aCLAS 
102 F2d 787. 790, 125 AL.R. 761— 
MacDonald v Commissioner of In 
temal Revenue, CC.A.2, 76 F2c 
518, 514. 


Wyo —State v Tellowstone Park 
Co. 121 P2d 170, 171, 57 Wyo 502. 
55 G.J p 88 note 17 [a] 

17 Gta.—Mathis v Dalton Auto ft 
Machinery Co, 5 8JS.2d 82, 84, 60 
GaJIpp 75A 

Ind—Union Securities v Merchants* 
Trust ft Savings Co., 186 NR 150, 
152, 805 Ind. 127, 65 AXJL 1189 
55 CU p 88 note 19 

A transfer of the absolute or gen¬ 
eral property in a thing for a price 
in money 

Ala.—MoPhniips Mfg Co V Curry, 2 
So.2d 600, 604, 241 Ala. 866 
Cal—MHana v. Credit Discount Go, 
168 P2d 869, 871, 87 CaL2d 885, 
165A.DR„62D 

Ga.—^Mathis v. Dalton Auto ft Mar 
ohinery Cou, 6 S.lL2d 82, 84, 60 
GclApp 754 

Mo —^Freund Motor Co v Alma 
Realty ft Inv Oo., 142 &W2d 788. 
795 285 MoJ^yp 687 
NT—Montell v Acker, 98 NTS 2d 
584, 525. 

55 OJ p 28 note 19 ta] 

18. US—New Wrinkle v. Frits^ D 
ONY., 80 FSnpp 89 9D 

19. Cal.—Wright v Harris. 82 P 
2d 689, 640, 188 CaLApp 528 

90. US—White V Treat, CONT., 
100 F 290 

Mass.—Low V Pew, 108 Mass. 847, U 
AmR. 857 

SL Me —Silver v Moore^ 84 A. 1072, 
1078, 109 Ma 605. 

55 C.J p 89 note 81. 

82. OkL—Still V Cannon, 75 P 284, 
285, 18 OkL 491. 

98. US—Oovpos Foxis guoteft 2 b 
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goods and no delivery of them^ Although the 
term "sale” is sometimes used to sigmfy a mere 
contract to sell,^^ m strictness there is a broad 
distinction in its nature and the rights acquired 
thereunder A contract to sell is merely a prom- 
ise,^^ of an executory nature,** and until it is 
executed gives merely a right of action for its 
breach,** or specific performance,*® and does not 
pass the property m the goods or chattels,*i whereas 
a sale is m the nature of a conveyance or transfer 
of title.** 

Option disUngmshed An option is not a contract 
for the purchase or sale of property ** A contract 
to sell binds both parties to buy and sell, whereas 


an option does not bind the optionee to purchase,*^ 
the thing directly contracted for m a contract to 
sell IS the property, whereas in an option contract 
it is the right of election to purchase the property ** 
In other words, an "option to buy” is not synony¬ 
mous with an "agreement to buy,” m that the op¬ 
tionee complymg with the option acquires rights 
which he may enforce, but if he elects not to comply 
there is no specifically enforceable agreement and 
the optionor cannot compel compliance.** 

e. Executed or Executory Sale 

An executed eale or executed contract to tell per¬ 
sonal property exists whsre nothing remains to be done 
by either party to effect a complete transfer of title to 


Perata v Commlssionsr of Inters 
nal Revenue, CCA.9, 89 F2d 660 
662—-lifaeCluney v Kelsey-Etayes 
Wheel Co. PC.MicTL, 87 FSupp 
68, 64 

SP—Owen-Fielda, Ina v Sudow, 292 
ITW 110, 111, 67 SP 297 
66 CJ p 89 note 88 
‘‘Ooniraot for eale aad daUvsry* 
Agreement to sell, using usual 
terms and containing warranty to 
defend titla held ^'contract for sale 
and dellvenr** governed by Uniform 
Salea Paw—Spielberg v Harria. 282 
N W 647, 202 Wia 691. 

US—Oocpns ynxls guoted la 
Perata v Commissioner of Inter¬ 
nal Revenue, C<1A9, 89 F2d 660, 
662 

56 CJ p 89 note 84. 
as. NJ —Marta ▼ Cumberland Mut 
F Ins. Go. 44 NJJj&w 478. 481. 
SJ>—Needham v Jameson, 279 NW 
686. 687, 66 SJD 181. 

Sb# term ^aale^”* la its largest 
■eaeei may Include every agreement 
for thB transferring of ownership, 
whether Immediate or to he complet¬ 
ed afterward.—dark v Crown Prug 
Co, 146 SW2d 98, 108, 286 MoApp 
206 

StilvarioB 

**seir’ and "aalea** do not alwasra 
include deliveries, hut are oonstantly 
used as meaning or including oon- 
tractfl to aeU or contracts to buy — 
Ohio Marble Co. v Byrd, dCLAOhlo, 
66 F2d 98, 101. 

OoataKt of writing 
The words ‘‘purchase’* and “bale" 
in a contract do not necessarily con¬ 
note an executed or oonsummated 
purdbase or sale hut are fTeuuently 
used in the aenae of an agreement 
to buy or sell, the interpretation of 
the words in any particular case be¬ 
ing controlled by the context of the 
writing necessitating an examiner 
tlon of the entire instrument.—Uni¬ 
versal Sales Corporation v Califor¬ 
nia Press Mfg Co., 128 P2d 666, 20 
CaL2d 761 

Mi Tex.—Rider Chevrolet Co. v 


Bailey County Motor Co., dvApp, 
161SW2d 988, 942 

55 C.J p 89 note 26 

27 US—Corpus guxls guoted in 
Perata v Commissioner of Inter¬ 
nal Revenue, OCA.9, 89 F2d 550, 
652 

66 C.J p 89 note 87 
Agreement to transfer 
In every "contract to sell" seller 
agrees to transfer property for con¬ 
sideration agreed on.—Owen-Fields, 
Inc. V Sudow, 292 NW* 110, 111, 67 
3JD 297 

28. US—Corpus gnris guoted in 
Perata v Commissioner of Internal 
Revenue, CCA9, 89 F2d 660, 652 
Tex.—^SUder Chevrolet Co v Bailey 
County Motor Co, ClvApp., 151 S 
W2d 988. 942 

56 CJ p 89 note 88. 

Agreement to son 

Where there is only an agreement 
to sell and deliver at a future time, 
it is a mere executory contract of 
sale, conditioned on the perform¬ 
ance of named oonditlona—Baker v 
Brown, etc.. Auto Co, 126 A. 708, 
101 Conn. 676 

Agreement to purohasa crop con¬ 
stituted contract to sell rather than 
a sale—Stella v Smith, 298 P 656, 
109 CaLApp 409 

28. US—Corpus JUzls quotad In 
Perata v Commlaaioner of Internal 
Revenue, C.CJL9, 89 F2d 660, 662 
Pa.—Pritchett v Jones, 4 Rawle 260, 
266 

sa US—Corpus Juris quoted In 
Perata v Commissioner of Internal 
Revenue, G.CLA.9, 89 F2d 560, 552 
Lsl—C usadhs v Columbia Nat. F 
Ins. Co, 6 IsuAnn. 16 
A promise of sale amoimts to a 
sale in the sense that it gives the 
purchaser the right to demand a spe- 
olfio performance of the obligation 
to transfer and deliver property — 
Schwing Lumber & Shingle Oo v 
Board of Com*r8 of AtdbiafaJaya Bar 
sin Levee Diet., 9 So 2d 409, 418, 200 
La. 1049—Lehman v Rice, 48 So 
689, 118 La. 976 


3L US—corpus Juris quotsd la 
Perata v Commissioner of Internal 
Revenue, CCA.9, 89 F2d 650, 652 
Mo—Corpus Juris cited la State v 
Public Service Commission of Mis¬ 
souri. 114 SW2d 161, 165, 282 
Mo 1018 

Tex.—Hicksbaugh Lumber Co v Fi¬ 
delity A Casualty Co of New York, 
CivApp, 177 SW2d 802, 804— 
Rider Chevrolet Co v Bailey Coun¬ 
ty Motor Co., dvApp., 161 SW2d 
988, 942 

55 CJ p 89 note 41. 

32. US—Corpus Juris quoted la 
Perata v Commissioner of Internal 
Revenue, CCA.9, 89 F2d 650, 662 
—Maoduney v Relsey-Hayes 
Wheel Co, 87 FSupp 68, 64. 

SD—Owen-Fields, Inc., v Sudow, 
292 NW no. 111, 67 SD 297 
Tex.—Hicksbaugh Lumber Co v FU 
dellty A Casualty Co of New York, 
dvApp, 177 SW2d 802, 804—Ri¬ 
der Chevrolet Co v Bailey Coun¬ 
ty Motor Co, dvApp, 151 S.W2d 
988 

65 CJ p 89 note 48 

88. Ala—Cowin v Salmon, 18 So 2d 
190, 844 Ala 286 

Cal.—Warner Bros Ploturea v. Bro- 
del, App, 179 P 2d 67 
55 CJ p 108 note 28 
"Option" defined see Infira 6 88 

84. Mo—^Loud V St. Louis Uhion 
Trust Co. 281 SW 744, 818 Mb 
662 

Other statamsat of mla 
Where there is not merely the 
right hut the obligation to buy, the 
contract la not an option contract, 
but a contract of sale^—Oleson v 
BergweU, 288 NW 770, 204 Minn. 
460 

86 Mo—Loud V St. Louis Union 
Trust Co, 281 SW 744, 766, 818 
Mo 562 

86. Cal—Warner Broa Pictures v 
Brodel, App, l79 P2d 67—^Bruoe 
V Blieir, 7 P2d 1087, 120 CalApp. 
287. 
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the subject matter of the tale, while an executory sale 
or an executory contract to sell It one under which some¬ 
thing remains to be done by either party before delivery 
and pasting of title, at where the agreement contemplates 
the performance of some act or condition necessary to 
complete the transfer 

Although not entirely satisfactory, the terms "ex¬ 
ecuted sale” and "executory sale” have been em¬ 
ployed to designate a sale and an executory con¬ 
tract to sell respectively 

An executed sale, or executed contract to sell, 
exists where nothing remains to be done by either 
party to effect a complete transfer of title to the 
subject matter of the sale.^^ 

An executory sale, or an executory contract to 
sell, IS one under which something remains to be 
done by either party before dehveiy and passing of 
title,*® as where the agreement contemplates the 
performance of some act or condition necessary 
to complete the transfer^® as, for example, to deter¬ 
mine the price, quantity, or identity of the thing 
sold,^^ or where the sdler merely promises to 
transfer the property at some future day,^* unless 
the contract shows an mtention to make the sale 
absolute and complete without regard to the per¬ 
formance of the usual prerequisites, at least as to 
pnce and measurement^* 

DtsHncitons There is a well-recogmzed distmc- 
tion between an executed contract to sell and a mere 
executory contract to sell^^ Such distmction de¬ 
pends on whether the property m the goods is trans¬ 


§1 

ferred,^* in case of an executed contract to sell, 
property m the goods passes at once from the seller 
to the buyer, whereas m the case of an executory 
contract to sell no title passes to the buyer until 
the terms or conditions of the contract have been 
comphed with, as discussed infra § 247 This dis¬ 
tinction is of importance m two connections: (1) 
As between the parties to the contract, m order to 
detenmne on whom the loss ^all fall in case the 
property is destroyed.^* (2) In order to know what 
rights creditors or subsequent purdiasers of one 
party may acquire as against the other 

Bargain and sale By the common law a sale of 
personal property is usually termed a 'liargam and 
sale” of goods.^* 

Executory and conditional contracts distinguished 
An executory contract of sale is distmgmshed from 
a conditional sale m that an executory contract 
IS absolutely to sell at a future time, while a con¬ 
ditional contract is conditionally to sell,^* m the 
one case the performance of the contract is sus¬ 
pended, and deferred to a future time, in the oth¬ 
er, the very existence and performance of the con¬ 
tract depends on a contmgency *® 

d. Private Sale or Public Sale 

A private tale It a sale not made by public auction, 
but by private negotiation, while a public sale It one 
made at auction to the highest bidder 

A private sale is a sale not made by pubUc auc- 


S7. Tenn.—Hardwl<A v American 
Can Co. 88 S W 797, 802, US Tenn. 
667 

66 GLJ p 89 note 46 

ICo —Oorpos Jlnria qiuoted In 
Martin v John Olay 6b Co., App., 
167 S.W 2d 407, 411 
66 C.J p 89 note 48. 

An essential of a contract of sale 
is the vesting of title in the buyer — 
J C. Tnngftiivift.Ti, ina, v Sanders 
Nursery Co., Tex.ClvJkpp., 140 S. 
W 2d 600, error refused. 

Price and ddlivery 

If price of goods is fixed and de¬ 
livery is perfect contract of sale is 
executed.—Comstock v Tarbuah, 87 
S11.2d 926, 78 GaJbpp 724. 

39. Ala.—syatt V Reynolds, 17 So 
2d 418, 414, 246 Ala. 411. 

Mo.—Coahw Jnzls gnoted la Martin 
V John Clay 6b Co., App., 167 S.W 
2d 407, 411. 

56 C. J p 40 note 60 

Contract hSUI executory 
Ohio—Donaldson v Sutherland Mfg 
Co, 6 Ohio NP..M'S., 426, afllrmed 
Sutherland Mfg. Co v Donaldson, 
66 NA 1188, 78 Ohio St 899. 


4a Ala.—Hyatt v Reynolds, 17 So 
8d 418, 415, 246 Ala. 411. 

Mo—Corpus tads gooted In Mar¬ 
tin V John Clay 6b Co., App., 167 
aw 2d 407, 411. 

55 dJ p 40 note 61. 

41. Mo—Corpus tads guoted In 
Martin v John Clay 6b Co., App., 
167 SW2d 407, 411. 

66 CU p 40 note 62 

4a Mo —Corpus tads quoted In 
Martin v John Clay 6b Co., App, 
167SW2d 407, 411. 

66 CJ p 40 note 68 

48. Mo—Corpus Juris guoted In 
Martin v John Clay 6b Co, App, 
167SW8d 407,411. 

56 dJ p 40 note 64. 

44. US—Dink v Hallaos, DdMo, 
66 P Supp 304, 806 

Mo—Corpus tads guoted In Martin 
V John Clay 6b Co., App., 167 aW 
2d 407, 411. 

56 dJ p 40 note 65 

46. U a —XJ 3 V Amalgamated 
Sugar Co, dCLA.Utah, 72 P2d 766, 
768—Dink v Eallaos, D dMo., 66 F 
Supp 804, 806 

Bisk of loss 

Usual test as to whether sales 
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contract Is executed or executory is 
to determine at whose risk subject 
matter of contract is held prior to 
actual delivery to buyer, and, if risk 
or loss from injury to or destruc¬ 
tion of property is on buyer, con¬ 
tract is executed, and, if on seller, 
it is executory—In re Schwarts* Es¬ 
tate, 8 NE.2d 289, 286 lULApp. 810. 
Aooeptanoe of daUvery 
Where buyer paid for antomohUe 
on day of sale negotiations and, aft¬ 
er seller performed certain repairs* 
took cuod accepted immediate deliv- 
ry of automobile, the sale was not 
an executory sale but was an execut¬ 
ed sale.—Stephens-PYanklin Motors 
V Dambros, 228 P2d 267, 71 Axis. 
889. 

46. OkL—Brooks v Tyner, 182 P 
688, 88 OkL 271 

UTm Okl—^Brooks v Tyner, supra. 

4& Mo—State v Wingfield, 22 SW 
868, 115 Mck 428, 486, 87 Am.S.R. 
406 

55 dJ. p 40 note 69 

49. Tt.—French v Osmer, 82 A. 254, 
67 Vt 427, 48D 

I sa Vt.—French v. Osmer, supra. 
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tion, but by private negotiation,®! a sale without 
advertisement and public outcry®® A public sale, 
as contradistinguished from a private sale, is one 
made at auction to the highest bidder,®® a sale 
where all persons have the right to come in and 
bid, where bids are not held open, except with the 
bidder’s consent, and where notice mviting bids is 
publicly given.®^ It must be held m a public 
place,®® and there must also be some notice of the 
tone and place of the sale m order that purchasers 
may advise themselves of the terms and title of the 
property and be able to bid mtelligently ®® 

e. ^^Batafl,” '’Wholesale,” and Belated Temui 

(1) ’’Retail” and related terms 

(2) ”Wholesale” and related terms 

(1) "Retail” and Related Terms 

The term '‘retail,” ae used In sales parlanee, means a 
sale In small quantity or direct to the consumer, and 
''sales at retail” are those made In small quantities such 
as are adapted to the wants of Individual purchasers. 

The word "retail” m its common and ordinary 
acceptation, when used m sales parlance, means a 


sale in small quantity or direct to the consumer,®! 
or, more restnctively, a sale of commodities m 
small quantities or parcels.®® 

The word "retail” used as a verb has been defined 
as meaning to sell by small parcels and not m 
gross,®® to sell by small quantities, in broken parts, 
in small lots or parcels, not m bulk,®® to sell directly 
to the consumer,®! to sell m small quantities,®® or 
to sell m small quantities, a little at a time ®® "Re¬ 
tail” may also mean to sell m small parcels or 
quantities, and not in gross ,®^ to sell m small 
quantities or at second hand,®® to sell m small 
quantities or parcels,®® to sell m small quantities, 
such as are immediately called for by consumers,®! 
or to vend m small quantities for gain.®® 

The term ’’retail” is distmgmshable from the term 
"wholesale”®® whidi refers pnmanly to a sale m 
large quantity to one who intends to resell, as dis¬ 
cussed mfra subdivision e (2) of this section. It 
has been held that the words "retail” and "whole¬ 
sale” are defined not with primary emphasis on the 
difference between sales to an ultimate consumer 
and sales to one who mtends to resell, but rather 


61. Ark.—'Uiiioxi, etc.. Trust Oo v 
Harnwell, 250 SW 221, 222, 158 
Ark. 296 

'UPaVUo salc^ fllsttngnlsl^d 
Ark.—^Unlon. etc.. Trust CSo. v 
Harnwell, supra. 

60 OJ p 272 note 9 M 

88. HC.—^Baroello v Hapgood, 24 8. 

B. 124. 118 Na 718 
60 CJT p 273 note 10 

83. Conn.—Oorpns Juris dted la 
Ottredi V Huhla, 50 A.2d 779, 721. 
125 Conn. 20 
60 CJT p 862 note $ 

84L ns—^In re Nevada-Utsli Hines 
& Smelters Oorp., DCLNTY, 198 7 
497, 499 

86. Ind.—Dnlln v Nationsl City 
Bank. App.. 120 NEL 426 438 

8Si Ind.—^Dulin r National City 
Bank, supra. 

60 CU p 862 note 9 

87. UJS—Guesa v Montasrne. DCS 

C. . 51 FSupp. 61, 65, modified on 
Other srounda. aCA., 140 F 2d 500 

Mo.—Fountain v St. Joseph Water 
Co.. 180 aw 2d 28, 21, 263 Mo 
817 

Sa US—Boland Elee. Co^ v Wal- 
linj, Md., 66 set. 418, 420, 226 
Ua 657, 90 UDd. 882—Wood v 
Central Sand A Gravel Co DC. 
Tenn., 82 FBupp 40, 47-^enkin8 
Bros. V. U S., 25 GLCLPJLCC^s- 
toms) 90 96 

By—Gasebolt v EZentnoky West Vlr- 
YbUa Gas CO.. 162 SW2d 778, 
777 298 Ky 178 

Mass.—ComznoBiWeslth v Morlarty, 
40 NAL2d 207, 209, 2U Mass. UO 


69 Nev—Bryan v Sparks, 127 P i 
622. 522, 26 Nev 578 

Tenn.—State v Dowenhaujht, 11 
Lm. 12, 15 

SO. Ind.—^Department of Treasury 
of Indiana v Rldgely, 4 N B.2d 657 
662, 211 Ind. 9, 108 AJL^R. 1067 

j 54 OJ p 787 note 86 

61. ns—^Roland BlecL Co. v Wal- 
Unj, Md.. 66 set. 418, 420. 826 U 
a 657, 90 UBd. 282 

HL—Revsan v Nudelman, 12 NJBS.8d 
219. 222. 270 IIL 180 

Neb —^In re Metz Broa Brewinj Co.. 
129 NW 442, 82 Neb 164, 167, 82 

D.BJLJ7S, 622 

OkL—Continental Bakinj Co v 
Campbell, 65 P2d 114, U6, 176 Okl 
218 

68. n a— Boland Bleo. C6 v Wal¬ 
ling. Md., 66 act 412, 480, 226 
US 657, 90 LuBd. 888—^Fleming v 
American Stores Co., D CJPa., 42 F 
Supp 611 522. 

54 CU p 727 note 27, 

68. By—Kentucky Conaomers* Oil 
Co. V Commonwealth, 222 S W 
892, 192 Ky 487, 489 

64. Ark.—^Bridges v Btata 27 Ark. 
224, 226 

66. Ey—Standard Oil Co r Com¬ 
monwealth. 82 SW 970, 82 aW 
667, U9 Ky 1, 7 

66. CkL—McArthor v State, 69 Ga. 
444, 446 

Nev —Bryan v Sparks, 127 P, 522, 86 
Nsv 578. 676 

67. Neb—In re Metz Bros. Brewing 
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Co., 129 NW 448, 82 Neb 164, 167, 
22 DJEtAN S, 622. 

Similar deflaltloa 

A retail sale is a sals in small 
quantities or parcels directly to the 
consumer—West Ky Coal Co v 
Walling, C.CJLTenn., 158 F2d 588, 
526. 

ea SC —Stats T Mooty, 21 aC.Li. 
187, 189 

69 US—White Motor Oo v little- 
ton, CCAuTez., 124 F 2d 92, 98 
Ma—^Fountain v St Joseph Water 
Co, 180 aw 2d 28, 21, 862 Mo 
817 

54 aj p 727 note 22 [a]—08 aj p 
260 note 81. 

Za oomnmimlal ofroles the terms 
“retail*” and “wholesale** convey dis¬ 
tinct and entirely different mean¬ 
ings.—Guess V Montague, DC.SC., 
51 FSupp 61, 65, modified on other 
grounds, C.CLA., 140 F2d 600 
■'There is a wSlUdeflaed and dear, 
ly understood distinotlon between the 
words *retail* and wholesale*, they 
are used in opposition one to the 
other, one being a sale In large quan¬ 
tities, the other in small quantities “ 
—^Kentucky Consumers' Oil Oo v 
Commonwealth, 222 SW 892, 893, 
192 Ky 427 

"Selling at retail* in its popular 
meaning la distinguished from 
wholesale in that the sale is in 
smaller quantities and the property 
sold la not sold for resale.—Svlthiod 
Singing Club V MeSabbon, 44 NJBJ.2d 
904, 907, 281 lU. 194. 
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with reference to the difference between selling in 
small quantities and selling large quantities or m 
bulk,70 but It has also been held that the distmguish- 
ing feature of a retail sale is that it is a sale to 
a consumer, rather than to a dealer or merchant for 
resale, and that the quantities of goods sold, or the 
prices at which they are sold, are immaterial m 
determimng whether a particular sale is at re¬ 
tail 71 The character of a sale, as retail or whole¬ 
sale, IS not altered by the use to which the consumer 
may put the purchased commodity 7* Whether a 
sale is one by retail or wholesale will depend on the 
facts of the particular transaction.73 

**Sales at retail*" or ''retail sale^* are those made m 
small quantities such as are adapted to the wants of 
individual purchasers.74 

Retailing Sellmg by small quantities, to suit 
customers, articles which are bought in larger 
quantities generally 75 

Retailer One who deals m merdiandise m small¬ 
er quantities than he buys, generally with a view 


II 

to profit;75 one who sells goods by small quantities 
or parcels ,77 one who sells to the consumer 75 

(2) 'Wholesale and Related Terms 

"Wholesale” Is a term which accurately Imports a 
selling, the primary and usual meaning of which Is the 
sale of goods In gross to retailers who sell to consum* 
era A "wholesaler” Is one who sells In bulk to another 
who Intends to revend the articles purchased 

"Wholesale” is a term which accurately imports a 
selling,75 the primary and usual meanmg of which 
IS the sale of goods in gross to retailers who sell 
to consumers,50 pnma fame, a sale by a merchant 
to a retailer ,51 a sale by large parcels, generally m 
original packages, and not by retail ,55 a sale of 
goods by the piece or m large quantity,55 as dis- 
tingmshed from those made in small quantities.*^ 
The term has also been defined as a sale m large 
quantity to one who intends to resell ,5* selling by 
large parcels, generally m ongmal packages and 
not by retail ,5* selling by the ongmal or unbroken 
package or barrel only to dealers for resale ,*7 
selling m unbroken pieces or parcels, or m a num¬ 
ber of pieces or parcels ,5* sellmg to retailers or 


70. Iffasa—Petrou v Superintendent 
and Inspector ot Buildings of City 
at hynn, 28 KJEDSd 288, 286, 806 
Hass. 868. 128 AXiJL 1210 

71 . Ark.—Wiseman v Arkansas 
Wholesale Grocers' Ass'll, 20 8.W 
2d 987, 990, 192 Ark. 818 

78. US —White Motor Go v lAttle- 
ton, GCJLTex., 124 F2d 92 94. 
Mo—^Fountain t St. Joseph Water 
Co, 180 S.W2d 28, 81. 862 Mo 817 
78. Ky —Kentucky Gonsumere* Oil 
Co V Commonwealth, 288 SW 892, 
898, 192 Ky 487. 

74, Maas.—Commonwealth v Green¬ 
wood, 91 NJBL 141, 205 Mass. 124, 
127 

64 cur p 727 note IS. 

(1) Retail sales are sales In In¬ 
dividual quantities for personal or 
household consumption.—Armstrong 
Co ▼ Wallins aCJLMass., 181 F 
2d 616, 616—^Wallins v Consumers 
Co, aaA.111., 149 F 2d 626. 620 

(2) A retail sale Is a sale to the 
consumer rather than to a dealer or 
merchant for resale. 

Ark.—^Wiseman v Arkansas Whole¬ 
sale Grocers* Ass'n, 90 S.W2d 987. 
990 192 Ark. 818. 

HL—Stolse Lumber Co r Stratton. 

64 Njai.2d 664. 668, 886 HL 884. 
Opevatloa of setaU store 

Sales at retail In the commonly 
accepted meanlns ere usually made 
by persons or corporations engased 
in operatlns 4 retail store wherein 
are kept foods and merchandise for 
sale to the ultimata oonsumer^W 
J Sandbers Oa T. Iowa State Board 


of Asseaement and Review, 278 NW 
648. 648. 225 Iowa 108 

76. Nev—Bryan ▼ Sparks, 187 P 
682. 628. 86 Kev 678 

54 CJ p 787 note 84 
70. Ind.—-Department of Treasury 
of Indiana ▼ Ridfely, 4 NFL2d 667. 
662. 211 Ind. 9. 108 AJLuR. 1067 
64 CJ p 788 note 49 
Wholesaler distlasniShed 
Essential distinction between re¬ 
tailer and wholesaler is that person 
buyins from a retailer la the ulti¬ 
mate user or consumer of the com¬ 
modity and does not sell it asaln. 
whereas one buylns from wholesaler 
buys only for purpose of sellins 
again. In which event he Is a re¬ 
tailer, or. it he buys an ingredient 
or part to produce goods for sale, 
he Is not a retailer but a produc¬ 
er of goods.—Zehring v Brown Ma¬ 
terials. DaCaL. 48 FSupp 740. 748 
—Great Atlantic & PacUlc Tea Ca 
V Cream of Wheat Ccx, N.7., 227 F 
46, 141 aCJL 694, 586. 

77. Ind.—^Department of Treasury 
of Indiana v Ridgely, 4 N B.2d 567. 
668, 211 Ind. 9, 108 A.L.R. 1067 

54 CJ* p 788 note 50. 

78. UJ3 —Bracey v Lnray, CGLJL 
Md.. 188 F2d 8. 10—Zehring ▼ 
Brown Materials, DCLCal., 48 F 
Buiip. 740, 748—Great Atlantic ft 
Paclfle Tea Co v Cream of Wheat 
Co., KT., 227 F 46. 141 C-OA. 594, 
696 

79u Tez.—Texas Co v Stephens, 108 
aw 481, 486, 100 Tez. 628 
80u La.—State v SpenoA 58 Bo 696, 
127 La. 886. 


NY —Kass V Hirechberg, Shults ft 
Co., 181 NT a 85, 87, 191 AppJ^v. 
800 

fSale of quart of native wtne can¬ 
not be said to be a sale at whole¬ 
sale.—Commonwealth V Poulin, 78 N 
SL 665, 666, 187 Maas. 668, 669 
8L Vt.—State V Seamplnl. 69 A. 
201, 77 Vt 92, 108. 

8a Ky—Kentucky Consumers* Oil 
Co V Commonwealth, 288 aW 892, 
892, 192 Ky 487 

OkL—Continental Baking Go. v. 
Campbell. 65 P 2d 114, 116, 176 Old. 
218 

8a US—Fleming ▼ American 
Stores Oo, DGJPa., 42 FBupp 611, 
622—Wood V Central Send ft Grav¬ 
el Co, DGLTenn., 28 FSupp. 46, 47. 
Ky—Casebolt v Kentucky West Vir¬ 
ginia Gas Co., 168 aW2d 778, 777, 
298 Ky 178 
68 CLJ p 260 note 20 
sa Mass—Commonwealth V Green¬ 
wood, 91 NE. 141 905 Mass. 124, 
18 Ann.Cas 185 and note. 

8a US—White Motor Co v LltUe- 
ton. aaA.Tez.. 124 F2d 92, 94— 
Guess T. Montague, D C S OL, 61 F. 
Supp 61, 65. modified on other 
grounds, C.<1A., 140 F2d 500. 

8a Tex—Texas Oo v Stephen^ 168 
aw 481, 100 Tex 628, 648. 

87. La.—a Zemurray ft Co v Town 
of Franklin, 64 So 719, 720, 184 La. 
808 

sa B.L—Tripp T HCnnessy, 10 B.L 
129, 18L 

WiB—Gorsuth T« Butterfield, 2 Wla 
297, 14a 
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§ 1 

jobbers rather than to cocnsumers tibe sale of 
goods in gross to retailers \ 17 ho sell to consumers 
or the sale of goods in mass> in the gross, m great 
quantities, buying or selling by the piece or large 
quantities.^^ 

Wholesaler One who sells to another for re¬ 
sale one who sells m bulk to another who m- 
tends to revend the articles purchased.^^ In other 
words, a ^"wholesaler** is one who buys in compara- 
lavely large quantities and who s^s, usually in 
smaller quantities, but never to the ultimate con¬ 
sumer of an individual umt, he sells either to a 
“jobber** or to a “retailer.**®* 

f. Other Texnui 

The terms •*b\\\ of sale,’’ ”C I F oontraet,” ’'on 
memorandum,*’ "sale positive,*’ and other terms have 
been deflntfd by the courts 

Judiaal decisions have defined and apphed par¬ 
ticular terms connected with the law of sales®^ other 
than those considered supra subdivisions a-e of 
this section 

BiU of sale A bill of sale, given for the purpose 
of passing the absolute title, is a written agreement, 
either under seal or not under seal, by which one 
person transfers his nght to, or interest m, goods 
and chattels to another,®* a wntmg evidenang the 
transfer of personal property from one person to 
another ®7 It is designed merely to show the trans¬ 
fer of title ®® An “mvoice** is not a bill of sale.®® 

A bill of sale to secure a debt is sinqily a bill of 


sale, executed by the debtor to his creditor, having 
the effect to transfer the title to the property, to be 
held by the creditor until the debt is paid.^ 

CJJP contract A “CIF contract** of sale is 
a well-known form of shipping contract,® and is a 
contract for the sale of goods to be performed by 
the dehvery of certain stipulated documents,® and 
under whi(± the purchaser pays a fixed pnce, for 
which the seller furmshes the goods and pays the 
freight and insurance to the pomt of dehvery, and 
all risks while the goods are m transit are for the 
account of the buyer * 

On memorandum The phrase “on memorandum,** 
as used m connection with a consignment or sale 
of goods, has no defimte meaning, but the memo¬ 
randum itself must detenmne its sigmficance ® As 
commonly used m certam trades, it operates to con¬ 
stitute the transaction a “sale or return,** that is, 
that the person receivmg the article is either to sell 
It and account for the proceeds or to return it, the 
title m the meantime remaining m the seller ® 

Sale on trial or approval A sale on tnal or ap¬ 
proval IS in the nature of an optx>n to purchase 
goods if they prove to be satisfactory^ or a sale on 
condition precedent® Sales on tnal are m the 
nature of bailments® A sale on tnal or approval 
is to be distinguished from a sale or return in that 
in the former the title does not pass until the option 
to purchase is exercised, while in the latter it passes 
at once subject to the nght to rescmd and return 

Sale or return A sale or return, or a contract 


88. nL—Revzan v Nndelman, 18 IT 
B 2d 219, 228. 870 Ill. 180 

ICloh.—People v Cain, 187 KW. 159, 
171 mdL 279 

801 NT—Kenyon t Knlahts Temp- 
lam. etc.. Aid A 880 &, 48 Hun 278, 
292. 

81. Mich.—People v. Cain, 187 NW 
169, 171 Mich. 279 

88. ns —Zebrinsr v Brown Materi¬ 
als, naCaL, 48 FSupp 740, 748 

88. Tenn.—Nashville v Hasrer, 6 
Tenn.ClTJL 192 

84. US—Great Atlantic & Paciflo 
Tea Co v Cream of Wheat Co, N 
T, 227 F 46, 47, 141 G.CJL. 594. 

68 CJ p 261 note 66. 

88. Tt—Putnam v McDonald, 47 A. 
159, 72 Yt. 4 

86. CaL-Hull V Bay, 851 P 810, 
812, 80 CaLApp 284. 

Ga.—Benr v Bohlnson, 50 SB. 878, 
122 Qa. 576 

87. Yt.—Putnam v McDonald, 47 A. 
159, 72 YL 4. 

65 OJ P 88 note 28 

86. Mi6h.—Picard v McCoimlcl^ 11 
IClGlL 68, 76. 


98 US—Greis v FideUty Sb Casual¬ 
ty Co of New Torlc, DaOkl, 19 F 
Supp 480. 481. 

Arfc.—Dobbins v Martin Buick Co, 
227 eW2d 620, 216 Ark. 861— 
Gamer Mfs Co v Cornelius Iium- 
ber Co.. 262 &W 1011, 1014, 165 
Ark. 119 

Cal.—corpus juris quoted In Univer¬ 
sal Credit Co V M. C Gale, Inc., 
106 P2d 1008, 1004, 40 CalApp2d 
796 

MOd—Commercial Credit Go v Inter¬ 
state Securities Co., App, 197 S. 
W2d 1000—Securities Ihv Co v 
International Shoe Co., App, 5 S. 
W2d 682, 685 

88 aj p 811 note 87 

1. Ga.—Berry v Bohlnson, 50 S.B. 
878, 122 Ga. 575, 576 

55 C. J P 88 note 26 

a. NT-^mlth Co V Moscahlades, 
183 NTS 600, 508, 198 AppBiv 
126 

8. NT—Seaver v Idndsay LiUrht 
Co, 185 NB. 829, 830, 288 NT 278 

4. NT—Seaver v Liindsay Lijht 
Co, supra—Smith Co v. Moscah- 


lades, 188 NTS 600, 508, 198 App 
Div 126 

Similarly defined 

UL—Tupman Thurlow Co v Code, 96 
Nm2d 666, 668, 842 IlLApp 844. 

6. NT—Sanette Oorp v Sanette 
Corp., 280 NTH 102, 105, 182 Misc. 
465 

6 . US—In re Schindler, DONT., 
168 F 458, 459 

55 07 p 41 note 66 

7. Tex.—Oorpns Juris quoted la 
Williams V Mutual Motor Co, Civ 
App, 67SW2d 906, 907 

56 OJ p 481 note 25, p 584 note 62. 

8. OkL—Western Bope, eta, Co v 
Overland Petroleum Co., 228 P 659, 
98 OkL 5 

66 OJ p 684 note 68 

9 Qa.-^T>onnell v Winy, 49 SB. 
720, 121 Ga. 717 

Mass.—Hunt v wyman, 100 M4sa 
198 

10 Ark.—Warren v BusseU, 220 & 
W 881. 148 Ark. 516 

65 C J p 684 note 65 [aJ. 
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of sale or return, is in the nature of a sale with an 
option to return,or a sale on condition subse¬ 
quent,!* that is. It IS a contract wherein title vests 
immediately in the buyer, but the property may be 
returned to the seller at the buyer's option i* An 
"option to return” property, or contract of sale 
and return, is to be distmguished from an "option 
to purchase,”!^ m that m an option to purchase the 
property does not pass until the option is determmed, 
whereas m an option to return the property passes 
at once, subject to the right to rescmd and return i^ 

Sale positive. A sale without reserve i® 

§ 2. —— Sale Distinguished from Other 
Transacttons 

A tale Is distinsulshable from transfers Involving oth¬ 
er modes of disposing and parting with property, but 
where the essential elements of a sale are present the 
transaction will constitute a sale, although It may have 
some of the features of another fbrm of transfer 

While m its broadest sense, the term "sale” com¬ 
prehends any transfer of personal property from one 
person to another for a valuable consideration,!^ 
the words "sale” and ‘‘transfer” are not synony¬ 
mous 1® The word "transfer” is more con^rehensive 
than the word "sale,”l® and may mvolve a mode 
of di^osmg and parting with property other than by 


sale*® So a mere transfer of a chattel is not a 
sale,*i nor is a mere contract to transfer a sale ** 
Particular forms of transfers or transactions whidi 
are distinguishable from sales are discussed m other 
places m this worl^ such as Abandonment § 2, Ac¬ 
cord and Satisfaction § 1, Agency § 2, Assignments 
§ 2, Chattel Mortgages § 5, Compositions with Cred¬ 
itors § 2, Exchange of Property § 1, Forfeitures § 1, 
Gifts § 7, Guaranty § 4, and Hedges § 4 Bail¬ 
ments, including an agency to sell, consignment for 
sale, and a contract of hiring or lease, are discussed 
m Bailments § 3 

The elements which distinguish a sale of per¬ 
sonal property from other agreements or transfers 
are that the transfer is of the property, that is, of 
the general or absolute property as distmguished 
from a special property, and that it is for a price, 
as discussed mf ra § 5, and where these elements are 
present the transaction will constitute a sale, al¬ 
though It may have some of the features of another 
form of transfer** 

On the other hand, a particular transaction may 
constitute a form of transfer other than a sale where 
the essential elements of a sale are lacking,*^ and 
the fact that the instrument bears the title ‘^Con- 
tract of Sale” is unimportant, if the body of the 


UL ns—Cozpiis JinlB otM la 
Coon V Smith, DC.I1L, 4 FSupp 
960, 964. 

La.—Ooarpiui Jurla guotad la a T Hill 
& Oo V Interatate Xlleetrlo Go of 
Shreveport, App., 196 So. 896, 899 

66 CJ p 686 note 71. 

'^Bailment’* dtatlngnlshed see BaU- 
menta i 8 d. 

Sinuumetioa held "sale or retam” 

Mich.—Thunder Bay Qnarriea Co v 
Pollard, 8 HW2d 816, 819, 820. 801 
Mich. 888 

66 aJ p 686 note 71 [a] 

SnuMMMtioa held not ogale or zetnza” 

CaL—People v Seymour, 128 P2d 
726, 64 CaLApp 2d 266 

Tex.—Montgomery Ward 6h Co v 
State. 176 &W 2d 218, 141 Tex. 626 

66 CJ p 686 note 71 [b] 

la. La.—CorpoJi Jnxls gaoted la C 
V HUl & Co. V Interstate Blectrio 
Co of Shreveport, App., 196 So 
896, 899 

65 CJ p 686 note 72. 

Traaaaotioa held act sale on ooadl- 
tloa aahaegiaeat 

CaL—People .v Seymour, 128 TM 
726, 64 CalJtpp 2d 266 

18. Ariz.—Commercial Securitlea 

Corp Cons, v Babbitt Motor Co., 
886 P 820, 86 Aria 488 

Miaa.—O’ A. Soden & Co v. T J 


WUldnaon & Son, 100 So 182, 185 

iffiM- 865 

55 CJ. p 483 note 76 fa]. 

14L Lia.—Oorpaa Jnzia gaoted la C 
V Hill & Co V Interatate Blectric 
Co of Shreveport, App., 196 So 
896, 899 

56 CJ. p 686 note 78 

18. US—In re H. 6b BC. Beveragea, 
DG.NT., 46 FSupp 124. 

66 CJ. p 109 note 89 

ISm Ohio—Walah v Barton, 24 Ohio 
St 28, 46 

17 NY^Balated v Globe Indemni¬ 
ty Co.. 179 NJL 876, 877, 268 NT 
176 

18. NT—^Eblated v. Globe Indemni¬ 
ty Co, aupra. 

68 CJ p 788 note 6L 

19u Utah.—Ober v Schenl^ 65 P 
1073. 28 Utah 614 

68 CJ p 788 note 61 [a] 

20. US—Pire v Chicago Title 6b 
Treat Co., nu 21 SCt 906, 182 U 
8 488, 45 L.Bd. 117L 

68 CJ p 788 note 61 M 

2L OkL—Still V Cannon, 76 P. 284, 
285. 18 OkL 49L 

66 CJ p 41 note 71. 

82. OkL—Still v. Cannon, aupra. 

28. US —Quintana Petroleum Co v 
Commlaaloner of Internal Revenue, 
CCJLTex.. 148 F2d 588, 691— 
Mathews Conveyer Co v Palmer- 
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Bm Co^ CCJLUlch., ISS S>3d 73. 
78—^Blum V Commlaaloner of In¬ 
ternal Revenua CCA.2, 188 F2d 
447, 448—^In re U S Blectrical Sup¬ 
ply Co, DCHL. 2 F2d 878 
Masa—Elerr v Lucas, 1 Allen 279 
N T —Distillers Factors Corp t 
C ountry Distillers Producta, 71 N 
TS 2d 664, 189 Bdisc. 497 
65 CJ p 41 note 70 
Sale with right of repnrohase 
Ala.—Summers v Adams Ifotor Ca# 
89 So 2d 800. 84 AlaJLpp 819 

24. U S —Stokes v Commissioner of 
Internal Revenue, CCA.8, 124 F.2d 
885, 887, 888—^Alexander B. Kerr 6b 
Co V U S., DCCaL. 97 FSuppw 
796—Bowles v Brannagan, D.C 
Neb 60 FSupp 897. 900 
La.—Hansford v Bverett, 136 So 918, 
17 La.App 618 

NT—Haag v Klee, 293 NTJ3L 266, 
162 Mlac. 250—Keeley v Asaodated 
Gas 6b BOectrlc Co., 278 NTS 962, 
155 Mlac. 146—Merchants Refriger¬ 
ating Co V Benjamin Titman Cor¬ 
poration. Sup, 20 N T S 2d 280, 286. 
OkL—Samuel Gordon 6b Co v Farm¬ 
ers’ Trading Co., 128 P 1082, 86 
OkL 163 

68 CJ p 788 note 61 [d] 

Maanf aoture and installation 

Contract held one of sale, and not 
of manufacture and Installation.— 
Chicago Doily News v Kohler, 196 
INJBL446, 860I1L86L 
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instrument indicates that the intention of the parties 
was to enter mto some other form of agreement 
Where the contract or transaction involvmg a 
transfer of personal property is ambiguous or of a 
doubtful nature, the intention of the parties as as¬ 
certained by the general rules of construction from 
the contract and surroundmg facts and arcum- 
stances will control in determining whether it is a 
sale or some other form of contract or transfer 
which IS (hstingmshable therefrom,such as a 
loan,**^ an option,** a payment,** a receipt,*® sur^ 
render,*! trust,** or the relation of debtor and 
creditor ** 

Contract for work, labor, and matertoL Under the 
Umform Sales Act, contracts for the payment of 


services rendered and material used in the activity 
of rendering such services are not contracts for 
the sale of goods *^ The question whether a con¬ 
tract is one for the sale of goods or is merely a con¬ 
tract for work, labor, and matenals most frequently 
arises m determinmg whether a given contract is 
one "for the sale of goods” withm the statute of 
frauds,** and m that connection is discussed m 
Frauds, Statute of -§ 141 The determmation of this 
question, however, may also become important m 
determmmg the rights, remedies, and liabihties of 
the parties under a given contract, mdependently 
of any question of the apphcation of the statute of 
frauds,** and m this connection, m particular cir¬ 
cumstances., a contract has been held to be one of 
sale,*^ or for work, labor, and materials,** m ac- 


95, Ko—'Parylior-Meyer Grocer Co 
V Cardwell Bank, App, 4 SW2d 
480 

95, Fa-^Baak of Secured tSavlngs v 
Rudolph. 88 Fa.Super 489 
Tex.—Republic Buildina & Iioaa 
Aaa’n v Slmpaon, Civ.App, 77 S. 
W2d 1101, error diamisaed. 

55 CJ p 41 note 74. 

SfTi CaL—Milaxxa v Credit Discount 
Co, 188 P2d 889, 871, 87 CalAd 
885, 186 iuKR. 821. 

Tex.—Roeaer A Pendleton v Over- 
leea, avJ^p, 84 6 W 2d 908, 907 

65 CJr p 48 note 78—88 C.J. p 127 
note 97 [a] 

Bale aam aot loan 

Fa.—Root V Republic Acceptance 
Corporation, 188 A 860, 879 Fa. 66 
55 CJ p 48 note 78 [a] 

Sou 

UJ3—XnreEby, DaN-C., 89F8d 78 

66 CU p 42 note 78 [b] 

95, Ala.—Oowln v Balmon, 18 So 2d 
190, 244 AUl 286 

Fa.—Colline v Oliver, 149 A 847, 299 
Pa. 872 

66 C jr p 48 note 79. 

Option and not aele 

(1) In general.—American Drug>- 
glsta' Syndicate v Continental Spe¬ 
cialty Co of Baltimore, Md., NT., 249 
7 290, 161 aCLA 298—55 CU. p 42 
note 79 ta] 

(2> In contract to sell debentorea, 
with agreement by seller to repur^ 
chase on buyefa demand, and pay 
ninety-eight per cent of purchaae 
price, provision relatlngr to repur¬ 
chase was held not contract of sale, 
but provision giving buyer option to 
rescind sale contract—Bknerson v 
Associated Gas A Blectric Oo^ 288 
N.TS 265, 148 BOsc. 688. 

Bale and not option 

(1) In general—Collins v diver, 
149 A 847, 299 Fa. 272—66 CUT p 42 
note 79 [b] 

(2) There is contract of sale rather 
than option, where vendor Is bound 


to convey to purchaser on terms of 
contract agreed on, and latter is 
bound to purchasa—Trizzell v Stew¬ 
art Lumber Co, 44 S.W2d 816, 829 
Ho 876 

(3) Contract whereby seller agreed 
to deliver approximately one thou¬ 
sand six hundred cattle and acknowl¬ 
edged receipt of live thousand dol¬ 
lars as part payment was held sale 
and not option, especially where i»ar- 
ties through conduct so construed it. 
—Thompson v Sweet; 17 P 2d 808, 91 
Colo 662 

XlvUdated damages 
(Fact that contract provides that 
payments already made shall be re¬ 
tained as liquidated damages if buy¬ 
er does not pay full purchaae price 
does not prevent contract firom being 
**option,’* rather than salew—E^rlszell 
V Stewart Lumber COb, 44 S.W2d 
816, 829 Mo. 878 

09. Utah.—Ralph A Badger A Co 
r Fidelity Building A Loan A8s*n, 
76 F2d 869, 94 Utah 97 
901 BoOe and not reoaipt 
Yt—Hebard v CuUer, 99 A 879, 91 
Tt 218 

66 CU p 42 note 80 Cal 
SL N J—Heroy v Remy, 87 A 118, 
84 NUXaw 871. 

6 CU p 846 note 95. 

82. m—GUlett ▼ Wllllamsvme 

State Bank, 24 NJE 2d 662, 810 lU 
App 896 

66 a J p 42 note 81. 

83. Ga.—Lovell v. Face^ 108 6LBL 
21, 28 GaApp, 822 

66 CU p 42 note 82. 

34. Xnd.—Gross Income Tax Divi¬ 
sion of State V W B. Conkey Go, 
90 NE2d 806, 228 Ind. 852, cer¬ 
tiorari denied 71 S.Ct. 504, 240 U S 
941, 95 L.S)d. 879 
Provision as to future goods 
The provision of the Uniform Sales 
Act, giving legal effect to oontraeta 
for future goods as contracts to sell 
.does not purport to Include within 
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Its purview contracts for work, labor 
and materiala—Crystal Recreation v 
Seattle Asa'n of Credit Men, 209 P 2d 
868, 84 Wa8b.2d 662 
85. NT—Garvin Mach. Co ▼ Hntch- 
inaoB, 27 NT a 894, 1 App Biv 880 
Utah.—4iorpns Jlirls quoted In Sidney 
Stevens Implement Co v Hintse, 
67 F2d 682, 624. 92 Utah 284, 111 
ALJt. 881. 

861 Utah.—Coorpun Jnrls quoted m 
Sidney Stevens implement Co. v 
Rintze, 87 P2d 682, 884, 98 Utah 
264, 111 ALR. 881. 

66 C J P 44 nota 97 

87. Md.—Poole Fngineerlng A Msp 
O hine Co V Swindell, 167 A 788, 
161 Md. 671. 

65 CU p 44 note 99 
Faartioiilar eontraots of sale 

(1) Contract contemplating manu¬ 
facture of bottle-making machine 
held contract to sell future goods, 
not contract whereby seller was em¬ 
ployed merely to furnish material 
and labor—Poole Engineering A Ma¬ 
chine Cow T Bwindell, 167 A 763, 161 
Md. 671. 

(8) Where oontraot was embodied 
In letter by which contractor offered 
to fnxnish spedlled material and 
asked for order for such material 
and did not provide for installation 
and delivery, but for sale FOB the 
works of the contraetor, oontraot was 
held one for sale of material and not 
one to design installation for ves¬ 
sel and furnish material for such de¬ 
sign.—The Smoky City, GLCLAFa.. 88 
F2d 969 

(8) A contract to bny all goods 
manufactured by defendant's factory 
at cost, plus 5 per cent for profit 
and to apply part of the price on a 
loan made to defendant by plalntift 
was one of sale, and not for the per^ 
formance of work and labor, or for 
materiala furnished.—Rjaempfer v 
SUsenberg; 198 NTS, 742, 200 App 
Div 691. 

88; CaL—United Iron Worica v 
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cordance with the general rules for determining the 
question under the statute of frauds 

Whether a contract is one for the sale of goods, 
or for work and labor to be rendered may depend 
on whether the primary intent is merely to provide 
for the delivery of goods, or whether the essential 
consideration is work and labor to be performed at 
the employer’s mstance and for his use rather 
than for the producer’s benefit^® The distinction 
has been made that, if the property is not such as 
the seller usually has on hand for sale and m 
existence at the time of the sale, but is made speaal- 
ly for the buyer and on his special order, the con¬ 
tract IS one for work and labor, and not of sale,^^ 
but that if the property ordered is exactly such as 
the seller makes and keeps on hand for sale to any¬ 
one, and no change or modificaticm of it is made at 
the buyer’s request, it is a contract of sale, even 
though It may be entirely made after, and m con¬ 


sequence of, the buyer's order for it^* It has also 
been held that if the property is m existence at the 
time of the contract for its transfer it is a sale al¬ 
though the seller is to do work thereon to adapt it to 
a particular use for the buyer,and the fact that 
work and labor are to be done on, or m connection 
with, material sold as an incident to, or in connec¬ 
tion with, the transfer of title does not rob the trans¬ 
action of Its essential charactenstics of a sale if 
the whole or any measurable part of the considera¬ 
tion for the performance of the contract is com¬ 
pensation for the matenaL^^ 

A contract to furnish a movable thing and affix 
It to the freehold is not a contract for the sale 
of goods, but one to funush materials and affix them 
to the freehold by work and labor,^^ and, until the 
materials are affixed, title to the materials does not 
pass^® A contract for the prmting and weekly 
ddivery of theater programs is one for the manu- 


Standaxd Bnaa Casting 2S1 
P 667, 69 OaLApp 884 
Ga.—GUbert v Copeland, 97 SJBL 861, 
82GaJlpp 76S 

Miss—Corpiis JtolB died la Sins- 
l&a River Tire Shop v Stone, 21 
So 2d 680 

KT—RaekTIn-Pagln Const. Ooxporar 
tion V YUlar, 281 NTS 426, 166 
Mlsc. 220—<^l8on, HOlm^s & 
Bixmistad v M. L Stewart & Co, 
264 NTS 277, 147 Mlsc. 607, af¬ 
firmed 288 NT& 480, 246 AppJ>iv 
622 

Utah.—Sidney Stevens Implement Co 
V Hintze, 67 P 2d 682, 92 Utah 264, 
111 A.li.R. 881. 

66 CJ p 44 note 1, p 46 note 8. 
Psztleiilsr ooatraots 

(1) Agreement to hnild structure 
according to another’s plans and spe¬ 
cifications is not agreement of sale of 
any of materials which may enter j 
into its composition.—U S v San 
SYancisoo Slectrlcal Contractors 
Ass'n, DC Cal., 67 PSupp 67 

(2) Contract for right to use copy¬ 
righted advertisements written by 
plaintiff and furnished to defendant 
in form of mats was not a contract 
of sale, but service was predominant 
feature of transaction, and any 
transfer of title to mats to defend¬ 
ant under terms of contract was 
merely Incidental-Owen-Fields, Inc. 
V Sudow, 292 NW 110, 67 SD 297 
88. Utah.—Oozpns Juris quoted in 

Sidney Stevens Implement Co v 
Hintze, 67 P2d 682, 684, 92 Utah 
264, 111 ALR. 881. 

66 <U p *44 notes 99, 1. 

4a Ga.—Gilbert v Copeland, 97 SJBL 
261, 22 GaApp 768 
41. Cah—^BfltcheU Camera Corpora¬ 
tion V Fox Film Corporation, 69 
P2d 127 

66 OJ p 44 note 2. 


Where one furnishes materisls to 
be manufactured according to speci¬ 
fications furnished by him or accord¬ 
ing to some model selected, and 
when, without special contract, the 
thing furnished would never have 
been put into shape or condition for 
which it was furnished, the contract 
is one for labor —United Iron Works 
V Standard Brass Casting Cow, 281 
P 667, 69 CalApp 884. 

Auto trailer 

Where plaintiff agreed to construct 
automobile trailer for defendant, on 
chassis, frames and wheels furnished 
by defendant, to be used in his busi¬ 
ness, and where trailer as agreed to 
be made was not salable in usual 
course of plaintiff’s business con¬ 
tract was one for work, labor, and 
material^ and not one of sale and 
rights, remedies, and liabilities of 
parties were determined by their 
agreement.—Sidney Stevens imple¬ 
ment Co V Hintze, 67 P.2d 682, 92 
Utah 264, 111 JLLLR, 881. 

Books 

Where foreign corporation, licensed 
to do business in state printed and 
bound manuscripts and delivered 
finished books to canier for ship¬ 
ment, under contracts with custom¬ 
ers for woric. labor, and materials 
which ultimately resulted in transfer 
of diattel made especially for cus¬ 
tomers, and not suitable for sale to 
others in ordinary course of corpo¬ 
ration’s business^ contract did not 
amount to a sala—Gross Income Tax 
Division of State v W B Conkey 
Co., 90 NR2d 805, 228 Ind. 862, cer¬ 
tiorari denied 71 S.Ct. 604^ 840 US 
941, 96 JjJBA. 679 

Futoze goods 

(1) Provision of Uniform Sales 
Act that goods which form subject 
of contract to sell may be either 
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existing goods or goods to be manu¬ 
factured by seller, and statute de¬ 
fining future goods as goods to be 
manufactured or acqaired by seller 
after making of contract of sale, do 
not apply to contract Involving 
manufacture of something especially 
for buyer and not readily salable to 
others in manufacturer’s regular 
course of business, where contract 
cannot be considered contract to 
sell when made, but must be con¬ 
sidered contract for work, labor, and 
materials.—Sidney Stevens Imple¬ 
ment Co V Eintsa 67 P2d 682, 92 
Utah 264, 111 AXJt. 881. 

(2) Contract whereby contractor 
agreM to construct and Install fix¬ 
tures and equipment for a reataorant 
to be operated by owner, which fix¬ 
tures were to be specially constructed 
and were adapted to a pcuticular lo¬ 
cation, was a contract for work, labor 
and materials and not a contract for 
the sale of future goods within the 
Uniform Sales Act—Crystal Recrear 
tion V Seattle Ass’n of Credit Men, 
269 P 2d 868, 24 Wash.2d 658 

48. Cal—Mltihell Camera Coxponr 
tlon V Fbx iFfim Cozporatioii, 69 
P.2d 127 

55 C. J p 44 note 8. 

48. NT—Binder v Robinson, 118 
NT a 766. 61 Mlsc. 278. 

4a Colo—Fifteenth Street Inv Co. 
V. People, 81 P2d 764, 102 Colo. 
671. 

48. Ohio—Tolk V. Bvatt; 11 Ohio 
Supp. 112 

56 C J p 44 note 6 

4a CaL—Steiger Terra Cotta, eta. 
Works V Sonoma, 100 P 714, 9 Cal. 
App 698. 
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facture and delivery of artides sold rather than an 
entire contract for personal services 
Servtce of food in restaurant It has been held 
that, where a customer enters a restaurant and 
receives, eats, and pays for food delivered to him 
on his order, the transaction is a purchase and sale 
of goods On the other hand it has been held 
that such service does not constitute a sale either at 
common law*® or under the Uniform Sales Act,®® on 
the ground that service is the predominant element 
of such a transaction and the transfer of tide to the 
food consumed merely an inadental feature there¬ 
of Bi 

§ 3 Statutory Provisions and Regulations 

within constitutional limitations, sales of, and con¬ 
tracts to sell, personal property, or certain kinds of per¬ 
sonal property, may validly be regulated by statute, and, 
Vrhere such legislation has been adopted, the general 
rules governing sales of and contracts to sell personal 
property will not apply, at least where, or to the extent 
that, such general rules have been abrogated by the 
provisions or requirements of the particular statute 


As a general rule, withm constitutional limitations, 
sales of, and contracts to sell, personal property, or 
certain kinds of personal property, may validly be 
regulated by statute B® Where such legislation has 
been adopted, the general rules govermng sales of 
and contracts to sell personal property will not ap¬ 
ply, at least where, or to the extent that, such gen¬ 
eral rules have been abrogated by the provisions 
or requirements of the particular statuteB* or regula¬ 
tions authorized thereby,®* except as to contracts 
which were entered into prior to the passage of the 
statute®® 

War regidattons A contract for the purchase and 
sale of food, fuel, and other articles called neces¬ 
saries dunng the penod of a war is subject to emer¬ 
gency regulabons issued under the authority of an 
act of congress, such as under the act of congress 
known as the Lever Act,®® except to the extent that 
the statute is not apphcable to the particular sale 
m question®^ or that the statute has been held to be 


47 Ala.—A. P Canico y J Du¬ 
val Printlna Ck>, 111 So 59. 219 
Ala. 66 

48. Cal.-H3oattan v Owl Drua Co, 
69 P2d 142, 6 CaL2d 683 
56 C.J p 46 note 11. 

48 TT S —Consolidated Timber Co v 
Womack, aCJL9. 1S2 F2d 101, 106 

Ala.—^Pappanastos v State Tax Com¬ 
mission, 177 So 168, 235 Ala. 60 
Md.—Child’s Dining Hall Co v 
Swlngler, 197 A. 105, 112, 178 Md. 
490 

Pa—West V Katsa.fanae, 162 A. 686, 
107 PaSuper 118 

Va—O’Connor v Smith, 49 8JBL2d 
810 188 Va 214. 

66 C.J p 45 note 12 

60 Conn.—Albrecht v Rubinstein, 
68 A.2d 168, 136 Conn. 248, 7 AXJa. 
2d 1022 

lid.—Child 8 Dining Hall Co v 
Swingler, 197 A. 106, 112, 178 Md. 
490 

65 a J p 46 note 18 
Bale hbld not altered 

Rejection by general assembly of 
ottered bill providing that any es- 
tsblishment serving food for con¬ 
sumption on premises should be held 
to warrant that it is fit and whole¬ 
some is plain indication of its un¬ 
willingness to alter rule that fur¬ 
nishing of food by restaurant to 
guest for Immediate consumption on 
premises is not a sale of goods with¬ 
in the sales act, nor does passage of | 
the Sales and Use Tax Act affect the 
oonduslon.—Albrecht v Rubinstein. 
68 A.2d 158, 186 Conn. 248, 7 AJUR. 
2d 1022 

61. Conn.—Merrill v Hodson, 91 A. 
688, 6SA 88 Conn. 114, DRJLISUB 
481, AnmCaa 1916D 9].7. 

66CJ p46notel4. 


58. ND—Jackson V Advance-Rume- 
ly Thresher Co., 241 NW 722, 62 
ND 148, affirmed Advance-Rume- 
ly Thresher Co v Jackson, 68 6 Ct. 
138, 287 US 283, 77 UHd. 806, 87 
A.IiJEL 285—Bratberg v Advance- 
Rumely Thresher Co, 288 17 W 662, 
61 NJ> 452, 78 JUUR. 1838 
Ohio—^rle R. Co v Israel Broa 
Co., 17 NB2d 981, 69 Ohio App 
259 

Time to discover fitness 
Statute giving buyers of certain 
farm machinery reasonable time to 
discover fitness for purpose intend¬ 
ed and declaring contrary provisions 
in contracts void held constitutional. 
—Advance-Rumely Thresher Co v 
Jackson, ND, 53 SCt 183, 287 US 
288, 77 Ii.Ed. 306, 87 A.U.R. 285 

Prevention of fraud 

The regulation of sales of artides 
in order to prevent fraud Is within 
the legislative power —^Mueller v 
Commissioner of Public Health, 80 
NB.2d 217, 807 Mass. 270 

Prloes 

(1) Price control of neoessitieB of 
life Is a necessary and proper ex- 
erdse of police power of statute, 
particularly during times of great 
economic disturbance or in time of 
war—City of develand v Piskura. 
56 N£1.2d 688, reversed on other 
grounds 60 K.BL2d 919, 146 Ohio St. 
144. 

(2) Under its police power, a state 
may constitutionally fix prices where 
it does so for the protection of the 
public interest—Helena Rubinstein, 
Inc., V Charline'a Cut Rate, 28 A.2d 
113, 182 N JJDq 254, reversed on 
other grounds 86 A.2d 910, 186 NS 
Bq 145 


(3) Statute punishing ‘‘profiteer- 
Ing,” and defining the term as the 
sdllng or offering of any artlde of 
food, dothing, fuel, or other neces¬ 
sity of life with the intent to obtain 
a fraudulent or greatly excessive 
price over its true or intrinsic worth, 
was held invalid.—^tate v Goldstein, 
98 So 808, 18 Ala.App 587 
Scope of applioatioiL 
Statute held to apply only to the 
transaction and facts In controversy 
—Erie R. Co V Israd Bros. Co., 17 
NE2d 981, 69 Ohio App 269 
Statute h el d 

The statute governing transfer of 
daixns has no application to sale of 
chattds.—Associates Discount Corp 
V Davis Motor Sales, 87 NT S 2d 757, 
276 Appj:>iv 746 

B8. Arlz.—Wlghtman v King, 260 P 
772, 81 Aria 89 

55 aJ p 46 note 19 

Violations of statutes and regula¬ 
tions as rendering contract illegal 
see infra 68 66-67 

64, Ark.—Hayes Grain Co v Rea- 
Patterson MllUng Co, 228 S W 890, 
145 Ark. 66 

56 aJ p 46 note 20 

65. NH.—Consolidation Ck)al Co v 
Twin State Gas, eta, Co., 129 A. 
876, 82 NH. 91 

56l us —E. I. du Pont de Nemours 
& Co V Hughes, aCJLPa., 60 F 2d 
821. 

55 OJ p 47 notes 52, 54. 

57 US—Handley-Mack Co v God- 
chaux Sugar Co., CCJLTenn., 2 
F2d 486 

65 aJ p 47 note 56, 
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voxd.58 An order or r^rulabon by the president 
or an authorized department of the government, un¬ 
der such a statute, fixing the pnces of certam neces¬ 
saries IS equivalent to a statutory enactments^ and 
must be construed with respect to the subject matter 
and obvious purpose of the regrulationSS and its 
scope and effect limited accordingly si 

Such a statutory provision and the regulations 
thereunder are not retroactiveSi and do not render 
invalid a contract of sale made before the passage 
of tile statute or issuance of the order of regula- 
tionSS unless an intent to the coatraiy is clearly 
eaqpressed m the statute or reg^latmg order ,ss or 
at least an order or r^^ulation fixing the pnces of 
certam necessanes is presumed not to apply to con¬ 
tracts existing at the time the order or regulation 
takes effect,®® especially where a provision of the 
statute relatmg to price fixing of other particular 
commodities expressly excepts existing contracts.®® 
A seller is bound to comply with the ruling of an 
agency appomted to cany out the provisions of the 
statute regardless of the correctness of such rul- 
ingST tintil it IS set aside or modified.®® Regulations 
under state statutes concerning the pnces governing 
sales of certam articles may also be valid and 
enforceable.®® 


§ 4. —— Uniform Sales Act; Construction^ 
Purpose, and Effect in General 

In most jurisdictions the law of sales and contracts 
to sell It now embodied In a aeries of statutory provi¬ 
sions, called the Uniform Sales Act, which prescribes 
rules governing any case coming within Its provisions 
The purpose of the act Is to provide uniformity In the 
law of sales throughout the different states, and the sot 
should be construed, In any one state, In accordance with 
the construction placed thereon by the courts of other 
atatee In which the act Is In force. 

In most jurisdictions the law of sales and con¬ 
tracts to sdl is now embodied m a senes of stat¬ 
utory provisions, called the Umform Sales Act, 
which prescnbes rules govemmg any case coming 
witiun Its provisions.^® This act was adopted and 
recommended hy the national conference of com¬ 
missioners on umform state laws, and has been 
adopted and enacted as law, either as a whole or 
with some modifications, by the l^slatures of most 
of the states and temtones of the United States ^ 
This act has been said to be taken with some modi¬ 
fications from the Enghsh Sale of Goods Act which 
was enacted in 1893.^® 

Purpose and effect The purpose of the act is to 
provide umformity m the law of sales throughout 
the different states,^® and every law passed m fur¬ 
therance of that object diould be enforced and 
recognized mdependently, to the exclusion of m- 
consistent deasions and doctrmes previoutiy de¬ 
clared.^® The act is largely declaratory of the 


BBm T7.S—-Handley-lCadc Oa v God- 
chaux Bnger Go., supra. 

86 CJr p 47 note 68. 

BO. 71.8 — Hushes v BL I. Du Pont 
de Nemours & Oo., D OJPa., 87 F.2d 
786 

Pa.^—McFadden ▼ LiineweaTer, 146 
A, 801, 897 Fa. 878 

eOL Fa.—^BCoiE^idden ▼ Ijlneweaver, 
supra. 

68 CU. P 47 ikote 68. 

61. Fa.—^eFadden v Lineweaver, 
supra. 

i 

68. US —Biokley ▼ Bowman ds Co., 
aCJLIlL. 885 F 878 

Fa.—McFadden v Lineweaver, 146 
A. 801, 897 Fa. 878 

68 . NY—Standard Chemlftala ate., 
Cbrp V Waush Chemical Corp, 
131 NJS. 666, 881 NY 61, 14 A.IiJEt. 
1054 

66 C>J P 47 note 61. 

64L Fa.—McFadden v Ijlneweayer. 
146 A. 901, 897 Pi. 878 

66. Ey—Aeme-Jones Co v BSUis 
Mllllns Co., 866 SW. 889, 800 Ky 
811. 

NY—Standard Chemicals, eta, Corp 
V Waush Chemical Corp., 181 N 
SL 666, 881 NY 61, 14 AJLJEt. 1064. 

66. NY.—Standard ChamtcaTs, sto. 


Corp V Waush Chemical CorxK, 
supra. 

67 La.—Lippman v Rice MUImv' 
Distributins Oa, 100 So 686, 166 
La. 47L 

68. La.—Lippman v Rice Idlers* 
Distrlbutins Co., supra. 

69 NY—People^ on Complaint of 
Cooper V Roth, 44 N YJ3 8d 198, 181 
Miaa 618. 

Besolutloa of state war ooimon 
promulgatins maximum price regula¬ 
tions identical with regulations is¬ 
sued by the Office of Price Adminis¬ 
tration under the Emergency Price 
Control Ajct are valid under the state 
constitution, where the prices fixed 
are not claimed to be so unreasonable 
as to take accused's property without 
due process of law—People, on Com¬ 
plaint of Cooper v Roth, supra. 

TOl Neb—International Milling Go 
V North Platte S^our Mill% 889 
N W 88, 119 Neb. 886 
WaUdlty 

Uniform Sales Act la not uncon- 
stitutional aa interfering with right 
to contract because of provision 
therein for Implied warranty of fit¬ 
ness of article sold.—Hydrotex In¬ 
dustries V Floyd, 188 S.W8d 769 
809 Aik. 78L 


Sals of tasbusa 

Sales Act governs sale of whole 
business—Siskin v Cohen, 70 A.8d 
298, 868 Pa. 680 

71. Neh—International Milling Oa 
V North Platte Flour Mills, 889 
NW 82, 119 Neb 825 
Aot held not applioaUe in eertaJn 
Jurisdlotioiis 

NG.—Price V Goodman, 87 8.Bl8d 
692. 828 Na 888 

7S. Or—Reid v Eier, 152 P8d 417, 
481, 176 Or 198. 

RX—Ford V. Waldorf System, 186 A. 

638, 685, 67 R.L 18L 
65 CJr p 46 note 26 

78. CaL—Porter v. Gibson, 154 PAd 
708, 26 Cal.2d 506 

NJ—Lott V. Delmar, 66 A.2d 85, 8 
NX 229 

Ohio—Hugfabanks v. Browning, 9 
Ohio App 114 

Or—Reid v S3er, 152 PXd 417, 481, 
175 Or 192 

Pa.—Commercial Factors Corp. v. 
Goldsleger, ComJPL, 40 LackXur. 
206 

65 OJ p 46 note 28. 

74. Ry—Graves Ice Cream Co 
Rudolph W Wnrlitzer Co., 100 S. 
W 2d 819, 867 KY L 
65 CX p 46 note 29. 
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common law,76 and it bas been hdd that the object 
of the act was to restate m simple terms the existing 
law governing the sale of goods and not to reform 
or revise that law It has also been held, however, 
that the act was not intended as a substitute in its 
entirety for the law merchant,or the rules of dam¬ 
age applicable under the common law in avil ac¬ 
tions,^* except where its provisions clearly conflict 
therewith,^® espeaally in view of that section of 
the act which provides that m any case not covered 
by the act the rules of law and equity, mcludmg the 
law merchant, shall continue to apply ®® 

The Umform Sales Act does not interfere with the 
rights of parties to make their own contracts and 
to be bound by thenL®^ The rules of the act are 
presumptive merely, and they are applicable only 
where the parties have not expressly stipulated in 
respect of the transfer of title.®® The act does not 
apply to a transaction under a contract of sale which 
occurred pnor to the passage of the act,®® nor has 
it any application to a contract for advertising ^ce 
m a newspaper 


Construction of act The function of a court of 
law under the sales act is primarily that of statutory 
construction having m view the presumed intent of 
the legislature.®® Under well-settled rules of stat¬ 
utory construction, as well as under the express pro¬ 
visions of the Umform Sales Act itself, the act 
should be construed, m any one state, m accordance 
with the construction placed thereon by the courts 
of other states m which the act is m force,®® and 
it has also been held that, where a provision from 
the English Sale of Goods Act has been adopted 
m the local statute, the English deasions thereon 
should be followed,®7 or at least are entitled to 
consideration.®® The purpose of the act to produce 
greater umfomuty and certamty should not be 
thwarted by falsely techmeal construction.®® If 
conflicting interpretadons of the statute are rea¬ 
sonably possible, that which keeps it m accord with 
mercantile practice should be preferred.®® The act 
being m contravention of the common law, under 
well-settled rules, must be strictly construed against 
those seekmg rehef under it®® 


n. REQUISITES AEE VALIDITY OF OONTEAOT 


§ 5. Essential Elements in General 

Whils tha amnoa of a tala It tha trantfor of tha 
proparty In tha thing from tallar to buyer for a price, 
in order to conetituta a valid tala at oommon law there 
muat be a concurrence of elementa, cuch as partloa com¬ 
petent to eontraet, a subject matter or thing sold, a price 
OP consideration, and mutual assent or agreement of tho 
parties. 


The ordmary defimtion of a sale, as a transmuta^ 
tion of personal property from one person to another 
for a price, as discussed supra § 1 a, does not fully 
express the essential elements which enter mto and 
make up a contract of sale.®® While the essence of 
a sale is the transfer of the property m the thmg 
from seller to buyer for a pne^®® m order to con- 


Approval of pste sola 
Where terms of TJnlform Salsa Act 
approve rule previously established, 
such rule remEdna unmodified by stat¬ 
ute and should be followed by court. 
^Oraves Ice Cream Co. v Rudolph 
W Wurlitzer Co., supra. 

7B. 2*rJ —Lott V Delmar, 6S A.2d 
25. 2 K J 229 

7a ILL—Ford v 'tyaJdorf System. 

188 A. 683. 635. 57 R.L 181 
77. N J —Wood V American Orocery 
Co., 114 A. 756. 96 N.JLaw 218 
Oases Bot provided for 
Liaw merchi^t applies to cases not 
orovided for by Uniform Sales Act. 
—Li. P Oourshon Co v Brewer, 245 
ETW 854. 215 Iowa 888 
7a 1T.J—Wood V. American Grocery 
Co., U4 A. 756. 96 218 

7a N" J—Wood ▼ American Grocery 
Oo.. supra. 

Ba NJ—Wood V American Goocery 
Co., supra. 

81.^ n a—Great Atlai^tic db Paddle 
Tea Co. v. Smith, UCLArk., 75 F 
Suppw 156, affirmed, CLA., 170 F8d 
474, 


KJ—Lott T, 2>elmaav 66 A.2d 25,' 
2 NJ 229 

Sedaraitccy of common law 

Uniform Sales Act, while dedarar 
tory of common law, does not tahe 
away eommon^law right of parties to 
contract.—IBlirby t Gibson RefTlgerai- 
ten* Co. 254 NW 840. 274 IClcb. 895, 
103 A.L.R. 1348 

Sa NJ—Lott V Delmar. 66 A.2d 
86, 2 NJ* 229 

sa Ky —^Enterprise Foundry & Ha- 
clxina Works v Miners’ Mkhom 
Coal Gow, 45 SW2d 470, 241 Ky 
779 

N BL—ConsoUdation Coal Co y Twin 
State Gas. etc.. Oo.. 129 A. 876. 88 
NJBL 91. 

84. Pa.—Mtnneniwg v Rush. 79 Pa. 
Super 849 

sa Or—^Howland v. Iron Fireman 
Mfg Co. 216 P2d 880, 188 Or 280 
sa Neb—International MiiUny Oo 
V North Platte Flour Mills. 229 
NW 22. 119 Neb 826. 

55 C.J p 46 note 89 
87 NT—Sampson v IVank F Pels 
Co.. 192 NTS 688. 540. 199 App 
Dlv 864 


R.L—Keenan t Cherry, 181 A. 809, 
811. 47 R.L 125 

sa Mass.—Ward r Great Atlantia 
etc.. Co.. 120 NEL 226. 227, 281 
MaaSL 90. 5 AJUR. 244 

56 CJ p 46 note 4L 

8a Md.—Poole Bnglneeilng db Ma¬ 
chine Co V Swindell. 167 A. 768, 
161 Ma 671. 

9a NY-^Rass V Mteroch. 147 NBL 
71. 289 NT 476 

91. DL—Dayton Scale Oa ▼ Gen¬ 
eral Market Bouse Go.. 848 DLApp 
279 

9a M4 s 8—Gardner v. Lane^ 12 Al¬ 
len 89. 48 

9a us—Berry V Kavanagh. CCJA 
Mloh., 187 IF 2d 674 576—Ratigan 
Y U S, aCA.Waah.. 88 F2d 919, 
921. certiorari denied 67 SCt 988, 
801 US 705. 81 L.Bd. 1859. rehear¬ 
ing denied 68 SCt 64 808 US 
774, 82 L.Eid. 600—MacDonald v 
Commissioner of Internal Revenue. 
aCA.2, 76 F2d 5ia 5l4^Mao- 
Cluney v Kelsey-Hiayea Wheel Oo, 
DCMlch., 87 FSkpp 69. 6A 

CaL—^Bggert v Paeffie States Bav- 
ings A Loan 186 P2d 828, 826, 
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stitute a valid sale at common law a concurrence of 
essential elements, such as parties competent to con¬ 
tract, a subject matter or thmg sold, a pnce or con¬ 
sideration, and mutual assent or agreement of the 
parties, is necessary,^^ and in some jurisdictions 
these elements are made essential by statute A 
contract by which property is acqmred for money 
18 not necessanly void, however, because it cannot 
be technically classed as a sale as defined by stat¬ 
ute A sale requires concurrent acts, one the sale 
and delivery of the property and the other the 
purchasing and receiving of the property 

Transfer of general property In accordance with 
the defimtion of a sale, as discussed supra § 1 a, it is 
essential that the transfer made by the contract be 


of the property, that is, of the general or absolute 
properly in the thing sold as distmguished from a 
special property therein.®* 

§ 6. What Law Governs 
a. In general 

b As affected 1^ situs of property 
c. Place of sale 

a, Li General 

The validity, Interpretation, and efTbet of a contract 
of sale as a general rule are governed by the law of the 
place where the sale Is made, although the subject mat¬ 
ter of the sale Is situated at the time In another state 
or country, and If the contract of sale Is valid In the 
state where It Is made It will be upheld and enforced 
In any other state unless Its enforcement would be In 


67 CalAppSd 2S9—0*Hare ▼ Pea¬ 
cock Dairies. 79 P2d 488, 440, 26 
Gal^pp2d 845 

XU —Chapin v Tampoorlos, 69 NJ5L2d 
884, 885, 825 Dl App 219 
Ind.—Union Securities v Merchants* 
Trust & Savings Co, 185 NE. 150, 
162, 206 Ind. 127, 96 AJLJU. 1189 
rehearing denied 186 NEL 261, 206 
Ind. 127, 95 A.LuR. 1196—Depart¬ 
ment of Treasury v Fairmount 
Glass Works, 49 NJm.2d 1, 113 Ind. 
App 684. 

Kmxx —^Montgomery Ward & Co t 
S tate Commission of Revenue and 
Taxation, 138 P2d 1008, 1011, 166 
Kan. 408 

XCidh.—Steadman v Clemens, 88 NW 
2d 45. 48 821 Mich. 64. 

NT—Distillers Factors Corp v 
Country Distillers Productai, 71 K 
TS2d 654, 656. 189 Mlse. 497 
R.L—California Animal Products Co 
▼ Lappin, 170 A. 71. 64 R.L 76 
Tex.—J C. Bngelman Ina. v Sanders 
Nursery Go, CivA.pp, 140 SW2d 
600, 507—Republic Building St Loan 
Ass'tt V Simpson, CivJlpp, 77 S 
W2d 1101, error dismissed. 

Utah.—Union Portland Cement Co. v 
State Tax Commission, 170 P2d 
164, 166, 110 Utah 185, modified 
on other grounds 176 P 8d 879, 110 
Utah 162 

66 CLJ p 48 note 69 
ConsmnmatioB of sale 

<1) To consummate sale, seller's 
title or right of property must pass 
to purchaser—^MacDonald ▼ Com¬ 
missioner of Internal Revenue^ C.C. 
A., 76 F 2d 618 

(2) Bale of goods Is not consum¬ 
mated unless parties Intend an im¬ 
mediate transfer of ownership—Lott 
V Delmar, 66 A.2d 25, 8 NJ* 229 
^hri&sndiip and paMng of title 
A sale implies an ownership In the 
thing sold 'and the passing of title.— 
State V Mad Riyer Cow, 101 A. 496, 
497, 98 Conn. 86. 

Fosdsludott and title 
Gehe^wuy, where there la the in¬ 


cidence of possession and of tit! a 
the transaction is a sale.—People ez 
Inf Gordon ▼ Sumergrade, 47 N Y S. 
2d 850 

Profit not essentisl 
Words **8eU** and ^We** are not 
confined to transfer of property for 
pecuniary profit.—People v Greco, 16 
NTS 2d 885 

94k U S—Commissioner of Internal 
Revenue v Hammel, C.CA.6, 108 
F 2d 758, 765—C L R. ▼ Freihofer 
CCA.8. 102 FSd 787, 125 A.L.R. 
761—Ratlgan v U S., C CJLWash., 
86 F 2d 919, certiorari denied 57 
set 988 801 Ua 705, 81 L.Ed. 
1859, rehearing denied 68 SCt 52, 
802 US 774, 88 UBd. 600—In re 
Renfro-Wadenstein, CLCAuWash., 
68 F 2d 884, 837 

m.—Schmitt V Wright; 46 NJS>8d 
184, 817 niApp 884 
Ind.—^Department of Treasury v 
Fairmount Glass Works, 49 NJ12d 
1. 4. 118 IndJkpp 68A 
Tex.—Charles M. Stiefi; Inc., v City i 
of San Antonio, 111 aW 2d 1086, 
1092. 130 Tex« 69A 
55 OJ p 48 notes 70, 78. 

Sams as other c ontr a eta 
The essentials of a sale contract 
are the same as in other contraeta— 
Holberg v Westchester Racing Ass'n, 
58 NYS8d 490, 494, 184 Misc. 58L 

Separate and disttnot al i men t s 
Sale consists of two separate and 
distinct elements (First, contract of 
sale which is completed when offer 
is made and accepted, seco n d, dellT- 
ery of property which may preoeda 
be accompanied by, or follow, pay-| 
ment of price as may have been 
agreed on between pwflea—Inland 
Refining Co v Langworthy. 240 P 
627, 629. 112 OkL 280 

CoBtcaot haUL valid 
IUS.-rSohlottman ▼ Pressey, DC 
Colo., 96 FSupp 879 

Slid oompleta ooatract of sala 
Cah—911 Zaraps Tortilla Factory v. 

389 


Plant Pood Corp, SOS PSd IS. SO 
GaLApp2d 836. 

9S. IdS.—Hearon ▼ Davis, App, 8 
So 2d 787 792 
Three el e m e n t s 

Under some statntory provisions 
three elements are essential to a 
contract of sale First, an identificar 
tlon of the thing sold, second, an 
agreement as to the price to be ]^d, 
third, consent of the parties 
Ga.—Willingham Stone Co v White- 
stone Marble Co., 186 SSL 180, 86 
GaA.pp 280 

La.—Gant v Palmer, App., 10 So 2d 
528, 526—Hearon v Davis, App., 
8 So 2d 787, 792—Superior Mer¬ 
chandise Corpi. T Oser, App., 8 So. 
2d 770, 772. 

65 CJ p 48 note 75 M, [b] 

98. La.—Union Tank Car Oo T. 
Louisiana Oil Refining Corpora- 
tion, 152 So 671, 178 La. 940 

97. Ala.—Geneva Gin 4k Storage Cow 
V Rawlh, 199 8o^ 724, 240 Ala. 
S20l 
Xntent 

In order to constitute sale, owner 
must have intended to transfer title 
to automobile and transferee to get 
title and purchase^ not steal, auto¬ 
mobile, wittkout doing anything fur¬ 
ther—Boden V Harter, 41 S.W2d 
920; 240 Ky. 188. 

90; U S—Charlestown Five Cants 
Bar Bank ▼ Whites, DC Mass., 80 
FSupp 416, 418. 

CsL—Eggert V Paoifio States Sav¬ 
ings 4k Loan Oo., 186 P 2d 828, 57 
CaLApp 2d 289 

IIL—Chapin v Tampoorlos; 59 NJDL 
2d 884. 825 IlLApp 219. 

Ind.—Union Securities v Merehantsf 
Trust 4k Savings Oo., 185 NE. 150, 
152, 205 Ind. 127, 95 ALJL 1189, 
rehearing denied 188 NKL 261, 205 
Ind. 127, 95 AJU.K. 1198. 

Tenn.—Sanders v Daniel, 8 Teim. 
App 195 

65 CJ. p 48 notes 77. 78. 
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Violation of the positive lawe of aueh atate or contrary 
to Its public policy. 

In accordance with the rules relating to the law 
which governs a contract generally, discussed in 
Contracts §§ 12-21, and Conflict of Laws § 20, the 
validity and effect of a contract of sale as a gen¬ 
eral rule are governed by the law of the place where 
the sale is made,^^ although the subject matter of 
the sale is situated at the tune m another state or 
counttyi or is subsequently removed thereto ,2 and 
this rule also apphes as to the validity of a con¬ 
tract to sell, or executory contract of sale,^ and is 
particularly applicable where all the parties reside 
m such place at the tune and the mterest of no out¬ 
side resident is affected^ Accordingly, a contract 
of sale consummated m a state which has not 
adopted the Uniform Sales Act is not subject to 
the provisions of such act, m another state which 


has adopted it, except so far as it speaks the com¬ 
mon law of the former state.® Where, however, 
it clearly appears that the contract was made with 
respect to the law of some other place, that law will 
govern,® and where a different place of performance 
IS fixed m the contract the presumption is that the 
parties contracted with respect to the law of that 
place.7 In the absence of pleadings settmg up the 
statutes or common law of the state where the 
transaction took place, the effect of the transaction 
IS to be determined accordmg to the common law of 
the forum.® 

Enforceahihty tn other states As m the case of 
other contracts, if the contract of sale is valid m 
the state where it is made, it will be upheld and en¬ 
forced m any other state,® although it is not m 
conformity with, or would be invahd under, the 
laws of ^e latter state,^® unless its enforcement 


99 us—Hollidge ▼ Gussow, 'KaJtm 
Sb Co. CCA.Ma88. 67 F 2d 459— 
Lyons Mlllinsr Co v Oofle St Caiv 
kener. aCJLEan.. 46 F2d 241. 88 
A.L R. 601—Stolteben v General 
Foods Gorp.. DC.NY. 79 FSnpp 
228—Clayboum Corp v Cuneo 
Press. DCHL, 27 FSupp 281. 
Ark.—rabbins v ICartin Bulck Co, 
227 SW2d 620. 216 Ark. 861 
Fla.—(Farris & Co v 'William Schlu- 
derbers T J Kurdle Co. 198 So 
429. 141 Fla. 462. rehearinsr de¬ 
nied 196 So 184, 142 Fla. 765 
lova.—A. C. Nelsen Auto Sales v 
Turner. 44 NW2d 86. 241 Iowa 
927 

Kan.—FUis v Basle-Ploher Lead Co.. 

225 P 1072. 116 Kan. 144 
Miss—Dodson v MoBlreatli. 48 So 
2d 86L 

Mjr—Semler v Schmlcker. 88 A.2d 
881. 22 NJAUsa 805 
K T —Hopkins v Amtorff Trading 
dorp.. 88 KYS2d 788, 265 App 
Div 278 

NCL—Price v Goodman. 87 SJBL2d 
692. 226 Na 228 
65 CUT p 210 note 40 
Rule to contrary that law of situs 
of property determines validity of 
sale see infra subdivision b of this 
section. 

What law ffovems* 

Conditional sales see infra 8 568 
Construction of contract of sale in 
general see infra 9 70 
Lien of seller see infra i 894. 
Where made^ delivered, and per^ 
formad 

Contract for purchase of article 
was governed by laws of state in 
which oontract was mada delivered, 
and was to be performed.—W F 
Moody & Co V Boyle Gin Co. 177 
So 654, 180 Misa 688 

sHwfinay Statute 

Where all negotiations for pur¬ 
chase of goods occurred in Kew 


York, the law of that state would 
apply, but where the statute In¬ 
volved was substantially the same in 
New York as in ICaryland. and the 
Maryland court of appeals was not 
shown and did not find any decisions 
of New York courts applying or con¬ 
struing the statute at varlanoe with 
decisions of the Maryland court, that 
court applied Maryland law—Coast¬ 
wise Petroleum Co v Standard Oil 
Co of New Jersey. 19 A.2d 180. 179 
Md. 887 

Breach of warranty 
Whether there was breach of war¬ 
ranty in sale for particular use and, 
if so, what legal conseauences re¬ 
sulted Including measure of dam¬ 
ages depended on law of place of 
performance of contract.—Texas Mo- 
torcoaches v A. C. F Motors Co.. C. 
CJLPa., 154 F 2d 9L 

L TT S —Maljamar Oil St Gas Corp 
V Malco Refineries. C.C.A.N.M., 166 
F 2d 678 

65 C J p 210 note 4L 

2m Ala.—Albany Warehouse Co v 
F B. FLsk Cotton Co. 67 Sa 728. 
12AlaApp 627 

66 CJ p 210 note 42. 

8. ns—Norwood Lumber Corp v 
McKean. COAJPa., 168 F2d 768 
66 C J p 210 note 48 
Option 

In action in New Jersey federal 
district court by New York buyers 
against Kew Jersey seller on a con¬ 
tract which provided that option 
therein should be exercised by buy¬ 
ers by registered mall addressed to 
seller in New Jersey, the question 
whether option had been properly ex¬ 
ercised was a question of New York 
law—^Ellsca V Fiber, CCLA.N.J. 167 
F2d 186 

4^ NJ—Herrick v !Eing. 19 N J.Bq 
80. 

590 


6. Mich.—Gchants v Mott, 219 KW 
684, 242 Mich. 642 

e. Ind.—Chalmers v Surprise, 128 
NB. 841. 70 Ind.App 646 
56 CJ p 211 note 46 

7. Mlsa—Hart v Livermore Fdy. 
etc.. Co. 17 So 769, 72 Miss 809 

66 CLJ p 211 note 47 

8. NY—Hopkins v Amtorg Trad¬ 
ing Corp., 88 NYS 788, 266 App 
Div 278 

Assumption of similarity of law 
Where automobile was sold in Ten¬ 
nessee to a purported buyer domi¬ 
ciled in Tennessee^ under false repre¬ 
sentations of a third person that 
third person was authorized to buy 
for purported buyer, and third pe]> 
son sold automobile to innocent buy¬ 
er in Virginia, and law of neither 
Tennessee nor Virginia was pleaded, 
law of Tennessee and Virginia would 
be assumed to be same as that of 
South Carolina, and law of forum 
would govern in original seller’s ac¬ 
tion to recover antomoblle from in¬ 
nocent buyer—Russell WlUls. Inc. v 
Page. 48 8JBi.2d 627, 218 SC 166 
Oontract made In foreign country 
'Where action was brought In Cali¬ 
fornia on contract made in Paris, 
France, for sale of store fixtures to 
be used in California requiring de¬ 
livery on rail at Paris, controversy 
would be determined according to 
California law, in absence of showing 
that different law should be applied. 
—Frederick Sage 6b Co v Alexander 
As Oviatt Corporation. 82 P2d 666, 
188 CalApp 476. 

9. Ohio.—General Motors Accept¬ 
ance Corp V Crawford. App, 81 
N ELSd 689, appeal dismissed 21 
NB.2d 677, 185 Ohio St. 669 

56 aj p 211 note 49 

10. tJS—Hogue-Kellogg Co v 
Webster Canning Co., CLCLA-Va.. 
22 F2d 884, oertiorarl denied 48 
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would be in violation of the positive laws of such 
state,or contrary to its public policy,i* or would 
be injunous to the rights of citizens of the state 
under its own laws i^ Accordingly, a sale executed 
with the mutual design of reselling in violation of 
the laws of another state will not be enforced in that 
state.^^ On the other hand, a sale which is invalid 
where made will not be sustamed elsewhere.^^ 

b As Affected by Situs of Prepaid 

It has been held that the laws of the state within 
which personal property Is situated govern the validity 
of a sale thereof, or, at least, that the general rule that 
a contract of sale Is governed by the law of the place 
where It Is made Is subject to the limitation that the 
validity and effect of the sale, as a transfer of title 
to the property, are determined by the lex loci rel sit» 
at the time of the sale 

It has been held, apparently in conflict with the 
general rule discussed supra subdivision a of this 
section that the vahdity of a contract of sale is 
governed by the law of the place where the contract 
was made, that the laws of the state withm which 
personal property is situated govern the validity of 
a sale thereof,^^ and that, smee a state has juris¬ 
diction over personal property withm its temtonal 
limits, when a sale of goods located withm the ju¬ 
risdiction of a particular state is made elsewhere, 
such state may apply its domestic law to such a 
transaction.^^ In any case, the general rule that a 
contract of sale is governed by the law of the place 
where it is made is subject to the limitation that 
the vahdity and effect of the sale, as a transfer of 


title to the property, particularly as affectu^ credi¬ 
tors and subsequent purduisers, are detenmned by 
the law of the place where the property is actually 
situated, the lex loa rei sitse at the time of the 
sale,is and not by the law of a place to whidh it 
may thereafter be removed.^® According to some 
early deasicms, however, the situs of the property 
withm the meaning of this rule was the place where 
the owner was domiciled at the time of the sale, 
although the property was actually situated else¬ 
where, or, m other words, the lex domicihi gov¬ 
erned.®® Dehvery of the property, suffiaent to vest 
title m the buyer, is governed by the law of the 
state where the property is situated and is to be 
dehvered.21 

a Place of Sale 

The place where a contract of sale la made, within 
the meaning of the rule that the law of the place gov¬ 
erns, Is the place where the last act necessary to com¬ 
plete the contract of sale Is performed, or the place 
where the transaction Is finally consummated by delivery 
and acceptance 

The place where a contract of sale is made, with- 
m the meaning of the rule discussed supra sub¬ 
division a of this section that the law of the place 
of sale governs, is the place where the last act 
necessary to complete the contract of sale is per¬ 
formed,®® or the place where the transaction is 
finally consummated by dehvery and acceptance.®® 
Where an offer or order is given m (me state for 
acceptance m another state, on such acceptance it 
becomes a contract of the latter state ,®^ and where 


set. 629, 277 US 692, 72 I..Ed. 
1004 

56 CJ p 211 note 60 
11. Ala.—Weinstein v FTeyer, 9 8o 
285, 98 Ala. 267, 12 JjJSUu 700 
66 CJ p 211 note 62 

Up NJ—Thayer Mercantile Co v 
Mmtown First Nat Bank, 119 A. 
94. 98 NJLaw 29, affirmed 121 A. 
927. 98 NJLaw 907 
66 aJ p 211 note 68 

18. liS.—Tatum v Wrls^t, 7 lia. 
Ann. 868 

14i US—Eohn v Melcher, GLC. 
Iowa, 48 F 641, 10 laJUL 489 

65 aJ p 211 note 66 

18. Neb—Tredway v Riley, 49 NW 
268, 82 Neb 495 29 AirnSJEt 447 

66 OJ p 211 note 68 

la Or—Keegan v lienzle^ 186 P.2d 
717, 171 Or 194. 

17. US—^Underwood V Fhmips Pe¬ 
troleum Co., G.GLA.Okl., 155 FJId 
878 

la Ark.—Ravn v McCalley, 228 S 
W2d 61, 216 Ark. 921. 

NJBL—National Bank of Fellows 


Falls T Vermont Packing Co., 6 
A.2d 176 90 NJ3. 282 
55 C J p 211 note 59 
Law of situs as governing validity of 
transfer of movables generally see 
Conflict of Laws 9 18. 

Estoppel 

Where automobile after its fraudu¬ 
lent aoauiaition from dealer in Ten¬ 
nessee was taken to Arkansas and 
resold, whether dealer was estopped 
to deny that subseguent buyer ae- 
QUired good title was to be deter¬ 
mined by the law of Arkansas.—Dob¬ 
bins V Martin Buick Co., 227 S.W 2d 
620 816 Ark. 86L 

19 Pa.—Bom V Shaw, 29 Pa. 288, 
72 AmD 638 
55 C J P 212 note 60 
90, NY—Townsend v Allen, 18 N 
Y8 78, affirmed 27 868, 126 

NY 646. 

66 C J p 212 note 6L 

81. US—In re Pease Car & Loco¬ 
motive Works, DCJU, 184 F 919 

92, US—Reading Co v TArkIn, C. 
CJLPa., 114 F 2d 416, certiorari de¬ 
nied Reading Co v Larkin, 61 8 
Ct 176, 311 U S 707, 85 LJBd. 469 

591 


—Stokely-Van Camp Inc., v Hack- 
ert, DC Iowa, 80 FSupp 887 
Cal —D1 Giorgio Fruit Corp v Zach¬ 
ary, 141 P 2d 8. 60 CaLApp 2d 660 
Mo—Nemeth v Becker Roofing Co., 
App, 151 S.W2d 659 
Utah.—Union Portland CSment Co v 
State Tax Commission, 170 P2d 
164. 110 Utah 186, modified on 
other grounds 176 P2d 879, 110 
UtaJi 158 

66 CJ* p 812 note 64. 

Testing period 

Contract for sale of goods to be 
shipped from Missouri into Louisi¬ 
ana and approved by seller in Mis¬ 
souri, under which buyer had three 
days testing period, held Louisiana 
contract.—Hamilton Co v Medical 
Arts Bldg Co., 186 So 94, 17 LaJipp 
508. 

23. ITS—In re Smith, DOMiss., 61 
F2d 290—State of Delaware, for 
Use of General Crushed Stone Co 
V Massachusetts Bonding & ins. 
Co., DODel, 49 FBupp 467 
56 OJ p 212 note 66 
86. US—Rothenberg v H. Roth- 
stein & Sons, CLA.Pa., 181 F 2d 845 
—In re Eby, DONC., 89 F2d 76— 
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an order for the purchase of goods is given to an 
agent who has no authority to sell, hut who for¬ 
wards the order to his principal for acceptance or 
approval, the contract is deemed to be made at the 
place of such acceptance or approval 

Transfer of property tn goods, dehvery Unless 
it IS apparent that it was the mtention of the parties 
that the transaction was not to be complete until the 
delivery of the property in another place,a sale 
18 deemed to be made at the place where it is exe¬ 
cuted by a transfer of the property m the goods 
from the seller to the buyer,although the buyer 
in another state has expressly reserved the nght, 
which he has independently of agreement, to reject 
the goods if not m accordance with sample.^® Ac¬ 
cordingly, m the absence of any agreement of the 
parties or any special arcumstances to the con¬ 
trary,®® if an order is given for goods and is ac¬ 
cepted by delivery of the goods to a earner for 
shipment with the mtention of transferring the 
property therem to the buyer, the place of ship¬ 
ment IS the place of sale, by the law of whidi the 
sale IS governed,®® and it makes no difference that 
they are not to be paid for until they amve m a 
state to which they are shipped,or that a loan is 
made and security given in the latter state for the 
purchase price.®® Where, however, it is the mten¬ 
tion of the parties that the property shall not pass 


until delivery by the carrier to the buyer and ac¬ 
ceptance by hrm at the place of destmation, the 
latter place is the place of sale, by the law of which 
the sale is governed,®® and this is also true where the 
title IS not to pass until they are received and paid 
for ®^ Where goods are ordered from one state to 
be sent from another state to the purchaser 
"C O Dthere is a difference of opinion as to where 
the sale is made, some courts hold that it is made 
m the state of the seller when the goods are delivered 
to the earner,®® and others that there is no sale 
until the goods amve at their destination, and the 
pnee is collected by the earner, and the property 
actually delivered to the purchaser.®® 

§ 7 Parties 

Parties sui Juris may legally anter Into a eontraet 
for the sale of personalty, where such sale le not In 
violation of law, entitling each part/ to rely on per¬ 
formance by the other Conversely, It la essential to a 
contract of sale that there be two parties who are com¬ 
petent to enter Into such a contract, and who stand 
to each other In the relationship of seller and buyer. 

Parties sui juns may legally enter mto a contract 
for the sale of personalty, where such sale is not in 
violation of law, entitlmg each party to rely on 
performance by the other ®7 As in the case of 
contracts generally, it is essential to a contract of 
sale that there be two parties who are competent 
to enter mto such a contract,®® and who stand to 


dtolteben r General Foods Corp, 
D C.N 79 F Supp 2tS. 

WVa.—^Three States Coal Co ▼ Su¬ 
perior Elkhorn By-Products Coal 
Co, 158 SJS. 661, 110 WVa. 465 

55 C J p S12 note 66 
Siffuatnre laiy Iniyer 

Contract siffned by seller in one 
state and sent to its aaent present- 
insr It to buyer for signature in an¬ 
other state was contract of latter 
state —^Midland Linseed Products Co 
V Warren Bros Co, C.CJLT6nn., 46 
FSd 870 

08. US—McLeod v J E. Dilworth 
Co Ark., 64 set 1028, 1030, 222 
US 827 840. 88 L.Ed. 1804, 1319 

56 OJ p 213 note 67 

sa. Conn.—Lewis v McCahe^ 49 
Conn. 141, 44 AmJa. 217 

55 C.J p 218 noU 68 

87 Utah.—American inv Corp v 
State Tax Commission, 120 P 2d 
331, 101 Utah 189 

55CJ p213note69 i 

56 Khn.^-Oill V Kaufman, 16 San. 
67L 

88. Ill—Chicago V. Di Salvo, 184 
KJQ. 6, 802 HI. 85 

sa US.—Laclede Steel Co v Silas, 
season Co DX^lia., 67 FSupp 761 
—State of Delaware, for Use of 
General Crushed Stone Co. v 


* Massachusetts Bonding 4b Ins Co, 
DCDel, 49 FSupp 467 
56 CJ p 218 note 72. 

Shlpmmit F. O. B 

(1) Where contract for sale of 
machines called for shipment of the 
machines FOB Newark, N J, per¬ 
formance was therefore to be ren¬ 
dered in New Jersey, and the right 
I to recover damages for failure to 
perform the contract was governed 
by the law of New Jersey—Thrift 
Wholesale v Malkin-IUlon Corp, D 
CLPa., 50 FSupp 998 

(2) Where Missouri buyer signed 
written contract of sale in Missouri 
and sent it to Utah, where it was 
accepted and executed by Utah seller 
and became a binding obligation, and 
was performed by shipment of goods 
FOB seller’s factory, under agree¬ 
ment that goods were at buyer’s rlsx 
after delivery to carrier in Utah, 
contract was a Utah contract, ful- 
flUed by delivery for transportation 
in interstate commerce.—Kansas City 
Wholesale Grocery Co v Weber 
Packing Corp, 78 P 2d 1272, 98 Utah 
414. 

8L Ala.—Albany Warehouse Co v 
IF B Fisk Cotton Co, 67 So 728, 
12Ala.App 527 

Mo—Houghtaling v Bell. 19 Mo. 84, 
59 AmD SSL 


38. Tt.—Ballantlne v. Fenn, 98 A. 

8, 88 Vt 166 
66 C.J p 214 note 76 
88. Wash.—Phoenix Packing Co v 
Humpbrey-Ball Co., 108 P 952, 68 
Wash. 896 
66 C.J p 214 note 76 

34b Iowa.—Hamilton v Jos Schlltz 
Brewing Co, 106 NW 488, 129 
Iowa 172, 2 LJLA.,NS, 1078 
55 OJ p 214 note 78 

sa Pa.—Commonwealth v Elemlng, 
18 A. 682, 180 Pa. 188, 17 Am.SJt. 
768, 5 URjA. 470 
65 CJ p 214 note 79. 

38. VL-^tate t ONell, 2 A. 686, 
68 Vt 140. 66 Ain.R. 657 
55 C J p 214 note 80 

37 Fla.—Kellerman v Chase 4b Co, 
186 So 127, 101 Fla. 785 
Bight to SOU 

A person possessed of sufficient 
mental capacity to understand nature 
and consequences of his act may, of 
his own free will, for any lawful 
consideration ha sees lit to accept, 
sell his property to whomsoever he 
choosea—Tartar v Baton, 188 SW 
2d 842, 282 Xy 219—65 CUT p 48 note 

81 m 

38. US—Mattels v. U 8.^ CCJL 
BL, 67 F2d 999, lOOL 


592 
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each other in the relationship of seller and buyer 
In other words, there must be one competent party 
as seller^® and another competent party as bu>er,*i 
and each must become a party with the assent of 
the other One person cannot be either directly 
or mdirectly both seller and buyer m the same 
transacbon.^^ 

§ 8 -By and against Whom Contract 

May Be Enforced 
a. In general 

b Sale on credit of third person 
& Sale to holder of credit card, com, or 
token 

a. In General 

Generally, a contract of sale may be enforced by, and 


only by, one who Is a party to the contract, and agalnet 
one who Is a party thereto, where a contract of sale is 
made in the name of one person as buyer, he^ ordinarily, 
is the party on whom the purchase Is binding, and It 
cannot be enforced against another person who Is not a 
party thereto, but where a party la In fSct the real 
buyer, he may be held liable as such, although the goods 
are purchased In the name of, or charged to another, 
and although the goods are delivered to another 

As in tbe case of contracts generally, a contract of 
sale ordmanly may be enforced by, and only by, 
one who is a party to the contract,^^ and against one 
who IS a party thereto *5 Mere authority to dispose 
of goods for another does not make such other a 
party to the contract of sale.^® 

As buyer Where a contract of sale is made m 
Ihe name of one person as buyer, he, ordinarily, is 
the party on whom the purchase is bmding,^^ and 


Ala.—Geneva Gin & Storage Go v 
Rawls, 199 So 784, 240 Ala. 820 
HL—Schmitt V Wright, 46 NJaL2d 
184, 191. 817 niApp 884. 

65 CJ p 48 note 81. 

89. ns—Commissioner of Internal 
Revenue v Frelhofer, C.CJL8, 102 
F2d 787, 789, 790, 125 AJL.R. 761 
Wash.—Morrow v Henneford, 47 P 
2d 1016, 182 Wash. 625 
55 CJ p 48 note 82 

(Kan.—Ibla v X4ederer, ISO P 
854, 86 KaiL 847. 

Oapaoity 

The test of oapaelty to make a 
transfer of title to chattel la that 
assignor shall have ability to under-1 
stand nature and effect of act in 
which engaged and business being 
transacted.—Peerson v Wooton, 184 
P2d 788, 199 OkL U7. 

The word *he]ler^ as used In the 
imtfoinii Sales Aot denotes owner¬ 
ship of the goods sold In the person 
making the sale or an authority and 
power in such person to make the 
sale for the true owner—First State 
Bank of Shannon v Harter, 22 NJBL 
2d 898, 801 HLApp. 284. 

Assnmptioa of obligatLons 
Seller's successor as sales agent 
for certain tarritory, by delivery of 
article to buyer and by acceptance of 
buyer's note for deferred payment, 
assumed all the obligations Imposed 
by the written order—Ford v Ste¬ 
vens Motor Car Co., 220 SW 980, 
208 MoJkpp. 669 

41. Wls.—Klatt V Guaranteed Bond 
Co.. 250 IN'W 825, 218 IWls. 12 
65 GU p 48 note 84 
Vocor eyesight of defendant would 
not Inoapaottate defendant from 
making oontraot for purchase of 
pair of shoes from plaintiff suing 
for balaaoe due thereop.—Ghlvereal 
Jewelry Co v Mclver, P CMunApp, 
68 AJd 226 
Bestttatlen 

Where nullity of sale Is aeeeirted 
77C JS—88 


by reason of incapacity of buyer, 
restitution cannot be reaulred of him 
unless it is shown that articles pur¬ 
chased are still in existence and in 
poeeesalon of such person.—P H. 
Holmes Co. v Rena^ LiaApp., 84 So 
2d 818 

4fi. Mo—Bsty V Walker, 8 SW2d 
744, 222 MoJLpp 619 
Agent for nufllsclosed. pslnolpsl 
Where both agent and undisclosed 
principal knew of automobile dealer's 
policy to sell only to persons desir¬ 
ing automobiles for personal use, 
and offer to sell was made to agent 
as an Individual, an acceptance of 
such offer in the capacity of an 
agent for undisclosed principal, who 
was also an automobile dealer, was 
not binding on owner of the automo¬ 
bile involved.—37ance, Inc. v Wlne- 
barger, 222 SW2d 281, 82 TennJlpp 
229 

The tmyar has sight to dhoosa not 
only the goods he puisdiases but also 
the seller 

Minn.—Jorgensen Chevrolet Co v 
First Nat. Bank of Bed Wlng^ 
Minn., 14 NW2d 618, 217 Minn. 
418, 168 A.LI.R. 688. 

Mo—Bsty V Walker, 8 S.W8d 744, 
222 MoApp 619. 

48. HI.—Simpaon Brick-Press Co v 
Wormley, 46 KJSL 976, 166 IlL 888 
OkL—Beck v Finley, 187 P 489. 77 
OkL 218. 

44. HL—W J. Volt Rubber Co v 
Peoria Coca Cola Bottling Co., 280 
niApp 14 

NT—Davenport v Buckland, lialor 
76 i 

Pa.—Pallek v Uneoln, CoulPI., 81 
PeLCo. 75 

Use of anothe r nan* 

Fact that orders were addressed 
to seller under another name carried 
on its stationery was held not to 
affect rii^t to collect for merchan¬ 
dise with whi<d& it filled orders — 
Chickasaw Wood Products Co. v 

593 


Vail-Donaldson Oo., 188 So 680, 19 
LduApp 815 

Sale through brokerage firm 
Grower was held entitled to main¬ 
tain action for breach of contract for 
sale of prodnce whl^ had been exe¬ 
cuted by defendant and brokerage 
firm representing grower, where de¬ 
fendant knew of growers identity 
and of cnstom in trade to sell 
through brokerage firms on broker¬ 
age basis, and negotiated with grow¬ 
er as owner dnrlng transaction.— 
Boyles v Bllngsbeker Bros. Co., 58 
P 2d 141, 6 CaL2d 68 
P&tereat of aaothev held fanmatsrfsl 
Ark.—^Tarbrough v Alston, 188 S.W 
2d 621, 208 Ark. 1106 

4S. La.—^Isaae Ball, 1B&, v Wofford. 
App, 156 So 41. 

NT—Sada v GaUie Oorp.. 51 NTS 
2d 865, 268 AppJMv 468, alSxmed 
68 NJB2.2d 188, 894 NT 949 
Pa.—Commercial Banking Corpu t 
G ore, Com.PL, 27 PeLCo 61. 

66 OJ p 49 note 89 

lUabOity of msanfaotiireat 
Manufacturer which declined cus¬ 
tomer's offer to make direct purObluBe 
of ■snaohlnery, but insisted on dealing 
through local distributor, was held 
liable on warranties dire<^ to oos- 
tomer wfasre apparatus was as¬ 
sembled especially for customer and 
eguipment was delivered in charge of 
manufacturer's representatives.— 
Malooly v Tork Heating & Ventilat¬ 
ing Corporation, 258 NW 622, 270 
Midi. 240, appeal dismissed Tork 
Heating 4b Ventilating Corporation v. 
Malooly. 66 aCt. 92, 296 Ua 588. 80 
L-Bd. 879, rehearing denied 66 aCL 
166, 296 la a 662, 80 IjML 471. 

4a Md.—Sterbadc v. Robinson. 128 
A. 894,148 Md. 24. 

47.. Tex.—Longhart Supply Oo v 
Zwalfel, ClvApp., 89 aW2d 969 
55 CJ p 49 note 91. 
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as a general rule it cannot be enforced against an¬ 
other person who is not a party theretOj^^ although 
he pays the purchase price or a part thereof,^* 
and even though he uses, or receives the benefit of, 
the goods 80 purchased, in whole or in part,^^ as 
where the goods are purchased by another and or¬ 
dered to be delivered to him,51 or where goods are 
ordered by him through a distributor who sells on 
his own account.52 

Where, however, a party is in fact the real buyer, 
he may be held hable as such, although the goods 
are purchased m the name of, or charged to, an- 
other,53 and although the goods are dehvered to 
another,54 as where the goods are purchased by an 
agent within the scope of his authority 55 One who 


receives goods ordered for him and on his credit by 
another is liable therefor as buyer, where he ac¬ 
cepts and uses the goods, without disclaiming lia¬ 
bility therefor,® 5 but not where he disclaims lia¬ 
bility before the goods are shipped or accepted 57 
Although goods are purchased m the name of, and 
charged to, one person, if mformation as to the 
insolvent condition of such person is withheld from 
the seller, the person who receives the benefit of the 
credit thus obtamed may be held hable as buyer 58 

Other persons interested Where a contract of 
sale is m the name of one person and a draft for 
the purchase money is drawn on him, the fact that 
others are mterested m the purchase does not 
show that there was no contract between such person 


aJMdglLM I 

(1> Buyer’s assignee was bound to 
perform oontraot to purchase seller’s 
share of olL—^Imperial Refining Co 

V B^anotex Refining Go., C.C.A.Kan., 
29 iF 2d 198 

(2) Where defendant, to whom es¬ 
tate was assigned for benefit of 
creditors, said nothing about his per¬ 
sonal liability when purchasing 
goods to carry on operations judg^ 
ment for defendant in action for bal¬ 
ance due was held erroneous.—Long- 
hart Supply Co V Zweifel, TexClv 
App, 89 S.W2d 959 
Wife 

One furnishing goods to intestate 
and thereafter to his wife without 
knowing she conducted business as 
administratrix could recover against 
wife individually—SL S Street & Co 

V Downs, 150 SJD. 97, 48 GaApp 
588. 

Vather buying chattels and sign¬ 
ing notes for them and biU of sale 
with minor eon’s name, which name 
seller thought was father’s, was 
alone obligated for purchase price 
under facts.—Brookfield v Neely, 188 
Sa 529, 15 IstApp 245 

Belattoashlp not changed 
Where it appeared from written 
contracts that relationship between 
feed merchant and company in trana- 
aotion by which company purchased 
peas was that of seller and buyer, 
fact that company wrote farmer 
from whom merohant mirchased peas 
demanding return of advance on 
purchase price could not operate to 
change contractual relationship to 
that of principal and agent.—Smith 

V Johnson, 98 P.2d 812, 1 Wh8h.2d 
861. 

48* ITS—Deep RoCk Oil Oorp v 
Salisbury, caA.Mo, 180 F2d 887 
K.J—Slaff V Tramontin, 155 A. 458, 
107 KJTXaw 484 

Fa.—Titus V Olmbel Bros., 84 Pa. 
Dl8t.&Co 495 

Yt.—C. BL Johnson 5b Co v ACarah, 


15 A.2d 577, 111 Yt 266, 181 A.IiJL 
502 

65 CJ p 49 note 91. 

Agent 

Written contract for materials, 
signed by contractor as agent for 
owner, directly obligated for order, 
showed contractor was owner’s 
agent and not liable as independent 
contractor —Carmichael Tile Co v 
a A. D Bayley 5b Co, 166 SJBL 819, 
42 GaJbpp 408 
Father of debtor 

The fact that father expressed 
willingness to aasmne his son’s in- 
Idebtedness for goods purchased by 
son and to continue eon’s store as 
going concern after he became in¬ 
solvent did not entitle seller to re¬ 
cover from father sum due for goods, 
where negotiations for father’s as¬ 
sumption of son’s obligations failed 
because some of son’s creditors 
would not agree thereto—Perfection 
Mattress 5b Sprlpg Co v Sliman, 84 
So 2d 295, 209 La. 158 

49 Mich.—Bhrstad v A. Bauman 

Co, 127 NW 849, 152 Mioh. 162. 
65 C J p 49 note 92 

6a OU—<}lady8 Belle Oil Co v 
dark, 295 P 461, 147 OkL 211. 

55 Cjr p 49 note 98 

6L CaL—Rlets v Hovden Food 
Products Corp., 121 P2d 776, 49 
Cal App 2d 275 

R.L—Scott Furriers v Peters, 164 
A. 649 

55 GJ p 49 note 9A 

58. Pa.—Air Scale Co v Nock Oo, 
Inc., 98 Pa.Super 400 
65 O J p 49 note 95 

68. NT—Revere Copper 5b Brass v 
Oehnrlch Oven Co. 4 NTS 2d 284, 
264 AppJDlv 196, affirmed 18 NJ3L 
24 804, 279 NY 558 
Tenn.—L M. Jaynes 5b Son v Five 
Points Lumber Co, 11 TennJbpp 
815 

55 GJ, p 49 note 95. 

594> 


64. Wash.—First Nat Bank v Ges- 
ke, 148 P 598, 86 Wafii. 477. 

66 CJ p 50 note 97 
Dellvaoey to oorporatloiL 
Partnership, ordering merchandise 
which was consigned and delivered 
to it and thereafter delivered on Its 
order to corporation was held liable 
for price.—National Metal Moulding 
Co V Louisiana Iron 5b Supply Co, 
85 SW2d 84t 188 Ark. 1153 
Fartaear oar Joint debtoar 
Defendants sued on account may 
be liable as partners or Joint debtors, 
although goods were not delivered 
directly to partnership or to defend¬ 
ants Jointly—Taylor v Steams Cbal 
Co., 162 6BL 888, 44 GaJtpp 552 

66. Mass.—Evans v Pistorino, 189 
NEL 848, 245 Maas. 94. 

66 GJ p 50 note 98 
Cominlssion merobaait 
When commission merdhants pur¬ 
chased hogs at stockyards under an 
agreement with a farmer to procure 
some ’’good feeding hogs” for him, 
the merchants receiving a certain 
sum firom farmer for each hog as 
compensation for their services and 
the farmer pasrlng current market 
price for hogs with customary yard¬ 
age and other expenses, the persons 
from whom merchants purchased 
hogs were the ’’sellers” and farmer 
wajB the ”buyer,” and property in 
hogs passed to farmer when mer¬ 
chants completed contract for pur¬ 
chase thereof —Carmichael v Laven- 
good, 44 NJBL2d 177, 112 indApp 144 

6a BAn.—Badger Lumber Co v 
Farmers' Union BL Co., 212 P 552, 
112 BAn. 784. 

66 GJ p 60 note 99 

67 BAn.—Fairbanks, etc., Co, v 
Farmers’ Union BL Oo, 206 P 857, 
110 Nan. 772. 

55 GJ p 60 note L 

6& Me—Cummings Mfg Co v 
Smith, 98 A. 958, U8 Me. 847 
66 GJ p 60 note 2. 
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and the seller®* However, where money is pro¬ 
cured from one person, to buy property for resale 
to another, imder an agreement that the second 
buyer shall pay the price direct to the lender, which 
arrangement is known to the second buyer, the 
latter must account to the lender, although the lender 
has no title to, or hen on, the property 

b. Sale on Credit of Third Person 

Where goods ere furnished by one person to another 
on the request and credit of a third person, he, and not 
the one who receives the goods, is the buyer and Is lia¬ 
ble as such to pay for them, but in order that such a 
third person may become liable for the purchase price 
of the goods, there must be a mutual agreement, ex¬ 
press or Implied, that the relationship of debtor and 
creditor shall exist. 

Where goods are fumisihed by one person to 
another on the request and credit of a third person, 
he, and not the one who receives the goods, is the 
buyer and is hable as sudi to pay for them,®^ and is 
entitled to the goods as against the one receivmg 
them, where the latter acted fraudulently m so 
procuring them,®* and if the seller, with knowl¬ 
edge of such an arrangement, fails to object until 
after the person receiving the goods has settled with 
the third person, the seller is estopped to hold such 
receiver of the goods as buyer On this ground 
a building contractor is not hable for matenals 
furmshed to him on the credit of the owner 

In order, however, that such a third person may 
become liable for the purchase price of the goods, 
there must be a mutual agreement, express or im¬ 
plied, that the relationship of debtor and creditor 
shall exist,®® and except in case of fraud or xms- 


§8 

take the courts will rardy infer from circumstances 
that the obhgation of a contract of sale was as¬ 
sumed by one not a party to it, when the question 
of liabihty of such person could have been settled 
at the inception of the ccmtract by an execution 
thereof ®® It is not enough to diarge the third per¬ 
son with payment that he merely requested the 
seller to give credit to the person to whom the 
goods were furnished,®^ or that he merely stated 
that he would stand good for the payment of the 
goods,®® or, m the absence of a promise, express or 
implied, of such third person to pay for the goods, 
that they were charged to him, at the buyer’s re¬ 
quest,®* or that the seller looked to him for pay- 
ment,^® or that he has contracted with the person 
receiving the goods to pay for them,^* or that he 
has paid some of the latter’s accounts for goods pur¬ 
chased.*^* 

a Sale to Holder of Ozedlt Oaid, Coin, or 
Token 

Ordinarily, unless a charge or credit cnetomer of a 
vendor of goods has agreed that the vendor may sell 
goods to anyone presenting s credit coin or other Iden¬ 
tification token Issued to the customer and charge the 
purchase to hie account, he is not liable If another 
wrongfully, and without hit knowledge, gains possession 
of the token and uses the token In making purchases, 
but liability has bean imposed in tome elreumstsneee. 

It has been held that a credit com or token is¬ 
sued to a charge or credit customer of a vendor of 
goods 15 no more than an identification com and does 
not possess the attributes of a n^tiable instru- 
ment,7* and that unless such customer has agreed 
with the vendor that it could sell goods to anyone 
presentmg the com or other identification token and 


59. liOss.—Rosenbsnm v Davis, etc., 
Co, 71 So S88, 111 Mias 878 

90. Iowa.—What Cheer Sav Bank 
V Mbwery, 128 NW 7, 149 Iowa 
114. 

91. Arlz.—Toungr's Market Co v 
lAue. 141 P2d 622, 60 Arlz. 512 

66 CJr p 50 note 9 

92. Tex.—Altman ▼ Jackson, dv 
App., 254 SW 818 

56 <XJ p 61 note 7 

93. Mass —FarweU y Smith, 12 
Pick. 88 

65 a J p 61 note 8. 

99. Pa.—Stein t SlomkowSkl, 74 
Pa.Super 166 

66 OJ p 61 note 9. 

95. Ala.—HlUer v Mutual arocery 
Co, 106 So 896, 21<4 Ala. 62. 
pcOBllSe 

One merely aareeins to hold bal¬ 
ance due oontraetor, after payment 
of contractor’s men, for person seU- 
ina supplies to oontraetor was not 
liable to such other person for value 


of supplies in absence of overplus 
due contractor—J'ackson v Tfaelen, 
89 P2d 646, 96 Mont 177 

Business in naans of third party 

(1) Where evidence oonclnsiYely 
established: that plsintlfl seller ex¬ 
tended credit to buyer only on buy¬ 
er's solicitation and representaUona 
and had no deallnas with third par¬ 
ties and did not rely on their credit 
mere fact that third parties allowed 
business to remain in their name 
after sale thereof to buyer did not 
make third parties liable to Seller- 
Young's Market Co v Lisue, 141 P id 
622, 60 Ariz. 612. 

(2) A person who bad purchased 
coal for business which he operated 
under assumed name had duty, on 
•ale of the busi ne ss, to notify ooal 
sellers, who relied on past business 
relations in continuing to give credit 
for coal famished to the business, 
in order to absolve himself from liar 
billty for ooal famished after sale 
of the business, and he was estopped 
to deny liability where be failed to 
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give 8 u<A notica—Webb v Ijevene, 
14 NW2d 668, 809 Mich. 88 
99. ITS—Richmond Guano Go v. 
ZiOng, aO. 288 F 660, 147 CCLA. 
458. 

97. Ma—liord ▼ Willard. 61 Ma 
196 

66 CJ p 61 note 12. 

98. Mo—le. lBV)rge Undertaking Co 

V Bader. App, 16 SW2d 946 

99. Ind.—I<ance v Pearca 1 
184, 101 Ind. 696 

70l Va-^Etownd V Bell, 158 SJBL 
890, 166 Va 811. 

66 OJ p 61 note 16 

71. Ga—Dickson v Matthewa 7* 
SJH 705, 10 GaApp 642 

72. Mo—Harroun Heal Bstate Co 

V Davla 188 SW 861, 162 Mo 
App 491. 

66 OJ p 61 note 17. 

78. NJ—Ut V Haines, 121 X 181, 
98 H JLaw 668 

Pa—Gulf ResOning Co v Plotnlck, 
24 PaDlst&Co. 147, 44 lionalj. 
Rev 565. 
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diarge the purchase to his account,^^ he is not liable 
if another wrong^fully, and without his knowledge, 
gains possession of the token and uses the token in 
making purchases,^^ or, if the token is stolen, he 
is not liable for goods dehvered, at an address other 
than the customer’s^ to one who has the stolen 
token.^^ 

On the other hand it has been held that such a 
com or token is similar to a check, bill of exchange, 
or other negotiable instrument payable to bearer, 
and IS in effect an order on ^e store to deliver 
goods to the person presentmg it, and to charge 
the goods to the customer’s account,?^ and that, 
therefore, where the credit token is lost or stolen 
and the original holder fails to use reasonable dili¬ 
gence and care m notifying the seller of its loss, he 
may be held hable for the debt created by the un¬ 
authorized holder of the tokem^^ 

§ 9 . Presumptions and Burden of Proof 

Where an Issue as to who was the buyer srlaes In an 
action by the seller, the burden te on the teller to show 
that the defendant was the party sold to, and mere 
proof of delivery of goods to a carrier for transportation 
to a designated person raises no presumption that the 
goods were bought or received by such person 

Where the n^tiations culmmatmg m a contract 
of sale, and the wording of the contract itself, are 
ambiguous as to wbo were the real parties to the 
contract, the general rules apply as to the burden of 
proof^o and presumptions^^ on such issue Thus, 
where an issue as to who was the buyer arises m 
an action by the seller, the burden is on the seller. 


especially where the contract was prepared by him,82 
to show that defendant was the party sold to,22 and 
not on defendant to prove that the goods were or¬ 
dered by another 2* Proof of dehvery of goods to 
a earner for transportation to a designated person 
raises no presumption that the goods were bought or 
received by such person,26 unless such proof is ac¬ 
companied by proof of an order for the goods by 
such person.22 

Incapacity of one o-f the parties to enter mto the 
contract must be proved by the party who asserts 
that fact27 Presumptions favor a party’s compe¬ 
tency 28 

§ 10 Admissibility of Evidence 

Any evidence otherwise competent, relevant, and 
material la admissible to show who was the real teller 
or the real buyer of the goods In question 

Any evidence otherwise competent, relevant, and 
material is adnussible to show who was the real 
seller of the goods m question,28 such as whether the 
apparent seller acted as principal m selling the prop- 
erty,22 or whether he acted as agent for another, 
the real seller 2i The submission of bills by and m 
the name of the nominal seller does not preclude the 
buyer from showing that the sale was m fact made 
by another.** For the purpose of showmg the real 
seller, evidence is admissible as to the ownership 
or control of the property at the time of the sale,*2 
and as to whom payments had been made,2^ but 
where, m an action for goods sold, it is shown that 
plamtiff was the owner of the goods, defendant’s 


Tib N J—Ut V Heines, 121 A. 181, 
98 NJImw 658 
Contreot xesponsIbUitT 
Where the contract responsibility 
of the holder of » company's credit 
card extended to all purchases made 
by the use of the card whether by 
the holder or ajiother, the holder was 
liable for purchases for the personal 
benefit of the borrower of the card 
although the holder had ordered the 
borrower to return the card.—^ACag- 
noUSi Petroleum Co v HcMUlan, 
TexXfivJLpp., 168 SW2d 881. 

13m Mo—Jones Store Co v Kelly, 
28 S.W2d 681 225 MoJkpp 888 
TSL N J—lilt y Haines, 121 A. 181, 
98 NJTLaw 658 
55 G.J p 52 note 21. 

77m Pa.—Wkna,maker t Megary, 24 
PaJDlst. 778 

78. Pa.—Wanamaker v Megary, su- 
pra- 

79l !>.—Gulf ^teflning Co ▼ Plot- 
* nibl^ 24 PaJMst &Co 147, 44 Zjanc. 

XjJEtev 565 ^ 

VlM of juune ana address 
Where a customer loses his coin 


with visiting cards containing his 
name and address, and the vendor, 
without notice of the loss, sells and 
delivers merchandise to a person 
presenting the coin and giving the 
customer's name and address, the 
customer is liable for the amount of 
the purchase.—Wanamaker v Meg- 
ary, 24 FaJMSt. 778—56 CJ p 62 
note 24 

8a Mo—Serot v Winter, 262 SW 
66, 218 MoJLbp 60 

8Li Ga.—McGovern v Winstead 

Medicine Co, 68 BM 861, 8 GaJtpp 
277 

88 Mo—Gerat v Winter, 262 SW 
66, 218 Mo App 60 
55 C J p 63 note 28 

88. ITS—Schutz V Jordan, NT, 11 
set. 906, 141 US 218, 86 UM. 
705 

55 aJ p 52 note 29 

84b Ark.—Coplen v Texarkana Tire 
House, 229 SW 26, 148 Ark. 108 

8S. Ga.—McGovern ▼ Winstead 

Medicine Co, 68 S BL 961, 8 QaApp 
277. 


sa Oa.—McGovern T. Winstead 

Medicine Co., supra. 

87 NT—Chickowskl v. Cusick, 62 
NTS 2d 294. 

WVa,—C A. House Co v Hazlett 
158 SK 244, 109 WVa. 127 

65 CJ p 62 note 84. 

8& Cal —Wilson v Sampson, 205 
P 2d 758, 91 CalApp2d 468 

89 NT—Caldwell v Glazier, 128 
NT a 622, 188 AppDlv 826 

65 CJT p 52 note 88. 

9a Masa—Mann Payne^ 152 NSL 

285, 256 Mass 288 

66 aj p 68 note 89 

91. Tt—Hendrickson ▼ Interna¬ 
tional Harvester Co., 186 A. 702, 
100 Vt, 161. 

55 C.J p 58 note 40 

98. Mass—Raymond Gyndloate, lha 
V. American Radio, etc., Corp., 160 
NJS..821, 268 Masa 147 

98. Ala.—^Bowdon Ldme Works ▼ 
Moss, JO So 292, 14 AJaApp 488 

65 CJ p 68 note 42b 

94L Or—Mullaney v SIvansL 54 P 
886, 88 Or 880. 
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testiniony that he supposed he was dealing with 
plaintiif as an officer of a corporation is not compe¬ 
tent, since, having obtained the property, defendant 
cannot hold it and refuse to pay for it^^ On the 
question whether the apparent seller acted as agent 
for a disclosed pnnapal, and wa^ not personally 
bound by the contract, evidence is admissible of the 
practical construction of the contract by the parties, 
as to who was to deliver and receive payment for 
the goods,*® but evidence thai the bu>er mvesti- 
gated the finanaal responsibility of the apparent 
seller is not admissible to show that the buyer dealt 
with him as pnnapal *7 

Buyer, Any evidence, otherwise competent, rele¬ 
vant, and matenaJ is also admissible which tends to 
identify the real buyer of the goods m question,** 
such as whether the real buyer of matends used m 
a building was the contractor engaged m erecting or 
repainng the building, or the owner of the build¬ 
ing,** or a subcontractor ^ As tending to show who 
was the buyer, evidence is admissible as to who gave 


the order for the goods,* or made payment there¬ 
for,* or to whom credit was extended,® or to whom 
the goods were dehvered,* such as to defendant’s 
alleged agent,® or to defendant’s tenant who was 
authorized to purchase on defendant’s credit^ Like¬ 
wise, evidence may be admissible as to who exerased 
acts of ownership over the goods bought,* or as to 
who was the owner of the property or business 
benefited by the purchase.* 

Evidence as to the crecht or pecuniary condition 
of the alleged purchaser may be shown as tending 
to prove a sale to him rather than another person 
and \ice versa, evidence that the crecht of such other 
person was not gocxi is admissible as tenchng to 
show that the sale was not to him, but to the al¬ 
leged buyer Where the goods are ordered by one 
person and delivered to another person, evidence is 
admissible which tends to show which of them was 
intended to be the real buyer,i* or whether the sale 
was made to an agent mchvidually or to the pnn¬ 
apal for whom he purported to act,^* but, where 


00. (N'T—Pizzutielle V Graham, 106 
NTS 1099. 56 Miac. 684 
08 . NT —Heniandaz v Brookdale 
MiUa, 186 NTS 486, 194 AppJDiv 
869 

87. NT —^Hemaadea r. Brodkdala 
MUla, supra. 

08 . Ala.— Homv V Southport Pe¬ 
troleum Co of Delaware, 12 So 2d 
92, 244 Ala. 45 

ZiR.—(Avoyelles Wholesale Grocery 
Go V ViUe Platte SawmUl Go., 186 
So 251. 17 La.App 66 
Wash.—^Voelker v Clevelaiid, 10 F 2d 
661, 168 Wash. 88 
66 aj p 68 note 47 
avldenoe held adxnisslUs 

(1) In general—^Friend Dumber 
Co T Armstrong Bldg Finish Co^ 
177 NB, 794, 276 Mass. 261, 80 AJLu 
B. 690-^6 GJr p 68 note 47 [a] 

(1) Evidence showing circum¬ 
stances surroundlnr execution of 
notes held admissible to show wheth¬ 
er maker or indorser was actual pur¬ 
chaser—Model Plan Finance Corpo¬ 
ration ▼ Kelley, 168 A. 488. 107 N J 
Law 408. 

(8) Conversation of seller's ofllCer 
with, and conduct of; directors and 
sole stockholders of alleged lumber 
buyer held admissible as indicating 
that company, not one of directors, 
was principal —Friend Lumber Co. v 
Armstrong Bldff Finish Co, 177 NJ3L 
794, 276 Mass. 861. 80 A.L.B. 690. 
jOvidenoe he ld insdnlsslbl# 

(1) In general.—Sears Roebu^ ft 
Co V Nilsen, 27 P'ld 128. 176 Wash. 
287—66 C.J p 68 note 47 tbl. 

(2) Where Issue existed as to 
whether apartment house fumlehr 
Inga were eold to corporation or to 


individuals, written report of rating 
bureau as to credit rating of indi¬ 
viduals held Irrelevant.—Sears Roe¬ 
buck ft Co V Nilsen, supra. 

99. Ma—^Davls v U S. Bobbin, etc., 
Co., 112 A. 248, 119 Ma 648 
66 OJ p 64 note 48 
1. Masa—E. P Sanderson COw v 
Carroll, 180 NE 81, 288 Masa 142 

65 C.J p 64 note 40 

fl. Wash.—Benson v. Hart; 88 P 
1041, 10 Wash. 80L 
55 C.J p 64 note 50 

3. Ala—^llak ft Schafer Milling 
Co T. Moore, 181 So. 708, 821 Ala 
264. 

Gheok and note ^ 

Seller's receii^ng alleged debtor's 
check, and, after its dishonor, ac¬ 
cepting note-together with relevant 
negotlatlona and declarations held 
admissible on Issue of debtor's Iden¬ 
tity—Zlliah & Schafer Milling Co. 
V Moore, supra. 

Ownership of tmok 
Evidence showing that blU of sale 
of trudk given in part payment of 
truck purchased was in husband'* 
name held admissible on Question 
whether husband or wife was pur¬ 
chaser—Model Plan Finance Corpo¬ 
ration V. KeUey, 168 A. 488, 107 N.J 
Law 498. 

4L La—Brown-Roherts hardware ft 
Supply Co. v. Aikdrewa^ Appu, 148 
So 49L 

66 CUT. p 64 note 6L 

5. HL—Hartshorn v. Byrne, 86 NJEB. 
' 622, 147 XXL 418 

A6 CJ, p 64 note 62. 

8. Wia—Andresen v IJpham Mfg 
Cow, 98 NW 618, 120 Wia 66L 
156 or p 54 note 68 
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7. NT—Murtagh r Dempsey, 88 
NTS. 296. 86 AppJDiv 204. 

56 CJ p 54 note 5A 

8. Colo—Mt. Lincoln Coal Co v 
Lana 46 P 682, 28 Colo. 12L 

Disohasge of attachment 
In action for purchase price of 
tobacco fact that defendants dis¬ 
claiming tobacco was purchased for 
them executed bond discharging at¬ 
tachment thereon held proper dr- 
cumstance for Jury's consideration.— 
Monohan v Grayson County Supply 
Co., 64 SW 2d 811, 946 Ky 781, fol¬ 
lowed in Monohan v Moorman, 64 
S W 2d 815, 245 Ky 788 Monohan v 
Decker, 54 S.W2d 215. 245 Ky 790, 
and Monohan v Whit^, 64 SW2d 
815, 246 Ky 790 

9. La^—Southern Hardware Oow T 
Barham, lApp., 180 So 166. 

66 CU p 64 note 6ft 
Bvidenoe hSld admissible 
Ala.—Hamilton v CRear, 141 So 
666, 224 Ale. 625. 

La.—Southern Hardware Oo v Bar^ 
ham, App., 180 So 166 

65 OJ p 64 note 56 [a] 

IOl Ta.—Fentress v Steels, 66 SE. 
870, 110 Ya. 578 

66 a J p 55 note 67 

11. Iowa.—Munroe v Mundy, 146 
NW 819, 164 Iowa 707 
65 CLJ p 65 note 68 

US—Riverside Flbre^ etc:, Co. 
V O C. Keckley Co, CCLA.I11.. 
82 F 2d 28 
55 C J p 66 note 59< 

13. Mass.—Estes v Aaron, 116 NJD. 

892. 227 Mass. 96. 

55 CJ p 66 note 60. 

Alleged agentfs statemeaits held 
not as proving truth of 
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the buyer conducts all the n^otiations in his own 
name, evidence as to the agency relationship is not 
admissible unless accompanied by proof that the 
seller was advised thereof The seller may testify 
as to whom he thought was the buyer 

Documentary evidence Subject to the general 
rules relating to docmnentaxy evidence, it is compe¬ 
tent to identify the parties, sdUer or buyer, by letters 
constituting correspondence relative to the sale,^® 
or by other documents relating thereto 

Book entries Subject to the general rules relat¬ 
ing to book entries as evidence, entries m the books 
of the seller showmg to whose account the goods 
are diarged are admissible for the purpose of show¬ 
ing who is the real buyer m the contract of sale.^^ 

§ 11. «— Weight and Stifficiexu^ of Evi¬ 
dence 

a. In general 

b. Documentary evidence 


a. In Qeneial 

Qaneral rulaa relating to the weight and aiifflclency 
of the evidence apply In determining the weight and 
aufRclenpy of the evidence ae to the identity of the aeller 
or buyer 

General rules relating to the weight and sufficiency 
of the evidence apply m determmmg the weight and 
sufficien<y of the evidence as to the identity of the 
seller Such rules have been apphed with respect 
to evidence to show that the allied seller acted for 
himself and not another m making the sale,^^ or that 
an agent m making the dale acted on his own ac- 
count,^^ or that the sale was made by a pnnapal 
through an agent^* An order addressed to, and 
accepted by, a manufacturer is evidence of a con¬ 
tract of sale by it, as seller, although payment is 
made to the lo(^ agent or dealer,^*^ or although the 
property is shipped from the factory m the name of 
such agent or dealer 

Buyer in general The general rules also apply to 
the weight and suffiaency of the evidence as to the 
ic’entity of the buyer So these rules apply with 


assertions, bat as showing statement 
that he acted as aaent.—-Friend 
Iiumber Co v Armstrona Blda 
Finish Co^ 177 NA 7S4, S7S Mass. 
S61. 80 AUEL 809 

14L Wash.—Capilano Timber Co v 
Bahamas-Cuban Go^ 244 P 968, 
188 Wash. 66a 

15. CaL^^hapiro ▼ Greenberg; 270 
P 1008, 94 CalApp 241. 

USm JJJS —<leneral IBSreproo-flxig Co 
V. Terami, COLAJ^Y., 262 F 106 
65 OJ p 56 note 04 

17. Del—Buckingham v Murray. 80 
A. 779. 12 Del 17a 

55 <U p 56 note 6a 

18. UTS—ESinm r Ree% Or., 177 
F 14, 100 aCJL 48a 

55 OJ p 56 note Sa 

18. Ara—555 Ihoorporated ▼ Eelm- 
ers Mfg: Co.. 56 &WAd lOia 186 
Ara 1197 

Tex.—Inouye v McGraw Bros., dv 
App., 91 &W8d 809 
65CJ p 56 note 7a 

avaumoe ImU snmntnit 

(1) In general.—Bain v. TSiompson. 
Iowa, 889 KW. 561—65 CLT. p 66 
note 72 M. 

(2) To show Hist plslntfft sad not 
another, was the s^er. in action for 
pnndiaae price or recovery of pos¬ 
session for breaca 

Iowa.—Elassie v Bdia It KW2d 
540. 228 Iowa 82a 

La.—Ginn v. Gtnn, App., 48 Sa2d 
656 

55 GLJ p 66 note 72 [a] (1) 

BvUenoe heU insuficlMit 

UJa—Bastem Ijive8to<dt Co-op Mar¬ 


keting As8*n V Dickenson, CCJL 
Va., 107 F 2d 116 
56 OJ p 66 note 72 [bj 
20i CaL—Courtenay v Standard Box 
Co. 117 P 77a 16 GalApp 600 
La.—Schmidt 4b 2eigler v Le Bour¬ 
geois 4b Bush, 128 Sow 66a 170 La. 
626 

SD—Werth v Davidson. 289 KW 
75a 69 SJ> 800 

2L La.—Schmidt 4b Zeigler v Le 
Bourgeois 4b Bush, 128 Sow 656, 170 
La. 626 

88. Ga.—-Don Oavan, mow. v Shaw. 

6 SJBL2d 887, 61 GaJkpp 287 
56 CJr p 55 note 75. 

Bvidenoe hSld snfBsient 
Ga.—Don Gavan, Ina v Shaw, su- 
pra- 

Mlnnw—Ammon v. W. A. White 
Brokerage Cow, 285 NW 588, 188 

'M’Inn 7L 

Fa.—Brink r Schaffer, 159 A. 719, 806 
Pa. 886 

66 CLJ p 66 note 75 [aj 
Acts and oral s t ate m e n t s of paiv 
ties must be considered together 
with writings in determining wheth¬ 
er goods delivered to purchaser were 
sold directly by manufacturer or 
through third person.—Malooly v 
York Heating 4b Ventilating Coipo- 
ration, 268 NW 622, 270 kUch. 240, 
appesl dismissed York Heating 4b 
Ventilating Corporation v. Malooly. 
66 set. 92. 296 US 588. 80 LJSd. 
879. rehearing denied 66 8.Ct. 166, 
296 US. 662, 80 LJBd. 471. 

88i Minn,—Gilbert Gulbiandson Es¬ 
tate, Inc. V Hart-Parr Co.. 172 N 
W 704.142 Minn. 465 
g 4 . idnn.—Gilbert Gulbrandson Es- 
tatA Ino. V Hart-Paxr Oow, supra. 

598 


85. Or—Associated OU Co v La 
Branch, 10 P2d 697, 189 Or 410 
66 CLJ p 67 note 78 
Evidence held sudlolent 
(1) To Identify buyer generally 
Ark.—Home lee Co v Union ^nrust 
Co.. 60 SW2d 990, 186 Ark. 1026 
CaL—Smith v Elopstobk. 87 P 2d 
481, 2 CalJbpp 2d 196 
Colo—National Sales Corporation of 
Cincinnati. Ohio, v Dennis, 27 P 2d 
499, 98 Colo 686 

D C^-^tamates v Andelman, Mon. 
App. 68 A.2d 908 —Gemudne v 
Cramer, MunJbpp., 65 A.2d 678 
Ga.—Hall Broa Hatchery v Hen¬ 
drix, 88 &E.8d 870, 72 GaJbpp 127 
m,—'Kruse v Rhodus. 84 NJBL2d 688, 
880 HLApp 587 

liS.—Fairchild Motor Corporation r 
Ebeihardt. App., 189 So 141—Con¬ 
solidated Co V Spinella, App.. 181 
So 42—^Interstate Wholesale Gro¬ 
cers V Spinella, App, 181 So 48— 
Grabenheimer 4b Sons v Hender^ 
son. App.. 174 So 209—Shreveport 
Long Leaf Lumber Go. v White. 
120 So 694. 10 LaJbpp 278 
Mich.—Kelvinator Sales Corporation 
V Whitney, 248 NW 572, 262 
Mibh. 122 

Minn.—Mammen r Rawltzer, 226 N. 

W 878, 188 Minn. 175 
NJ*—Nash Befrigeration Co v Con- 
soUdated Appliance Co., 174 A. 
892, 12 NJMlsa 796 
Qr.-^Associated Oil Co v La Branbh, 
10 P2d 697, 189 Or 410 
Pa.—Deltah Eleow Corp v Lawson 
Mfg^ Oou. 1 AAd 584, 182 Pa.Super 
600 

Tex.—First Nat. Bank v Texas Paci- 
flo Coil 4b OU Co.. CivJkpp, 82 &W 
2d 706—Howard Gw FleldB Lumber 
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respect to evidence to show that, although the goods 
were dehvered to, or used by, one person, they were 
in fact sold and credit extended to another person,^^ 
or that the person who received and used the goods 
was the buyer, although they were charged to an¬ 
other person,^7 or that the sale was made to an 
agent on his own re^onsibility, and not on that of 
his principal,or that the sale was made to a prin- 
cipatl, through his agent, and not to the agent in¬ 
dividually Evidence that a person’s transfer of 


his business was a sham, and that he continued in 
fact to conduct the busmess, is suffiaent to hold 
him liable as buyer for goods which he contends 
were sold and delivered to another person, to whom 
he had sold his busmess.^0 

Individiial or corporation The general rules also 
apply to the evidence as to whether an individual or 
a corporation of which he was a member, officer, or 
agent was the seller*^ or buyer Where the ac¬ 
tion is against an mdividual trading as a company 


Oo V Pirramld Asbestos Oo^ Civ 
APP> 27 BW2d 915 

55 CLJ p 67 note 78 [al (1) 

<2) To identUy buyer as person 
wbo ordered and contracted for the 
aoods. 

Conn.—Connecticut Sash & Door Co 
V Erastina, 166 A. 755. 117 Conn. 
657 

NT—Yan der Stesan v Neuss, 
Hessleln & Co, 276 NTS 624, 248 
AppDlv 122, affirmed 200 N.m 677, 
270 NT 65 105 A.LuR. 606 

56 CJr p 67 note 78 [a] (2) 

(8) To show that credit was ex¬ 
tendi and sale made to defendant 
and not to another. In action for 
purchase price. 

Colo—Colorado Finance Co v B F 
Bennet OU Oo, 129 P2d 299. 110 
Colo 1. 

Ita.—Interstate Flectrlo Co ▼ Start 
Bnterprise Blectrlo Co, 164 Sa 
621, 179 La. 602 

Mass.—Massachusetts Wine & Spir¬ 
its Corp V Concannon, 6 N.S.2d 
870, 296 2^a 409 

Mb—Welsffuth v Burha App., 188 
SW2d 689 

Ya.—Turpin v Branaman, 58 SSL2d 
68, 190 Ya. 818 

Wash.—Brod v Oehrl Heatlnr & 
Plumblnsr Co, 98 P2d 818, 200 
Wash. 80 

Wls.—Ideal PacUnar Co v Mara- 
chowsky Stores Co, 42 N W 2d 161, 
266 Wla 614. 

55 CJ p 57 note 78 M (11). 
IMdenoe held Inanfllclant 
CaL—Overland v Davis, 128 P2d 
681, 60 CalA.pp2d 507—Sacramen¬ 
to Box 4b Lumber Co v Rosenbers 
Bros 4b Go., 292 P 146, 109 CaL 
App 66 

HkwalL—Tonnr v See, 82 Hawaii 
179 

La.—Perfection Mattress 4b Spring 
Co V Sllman, 24 So 2d 295. 209 La 
168—Petrie v Imbragulia, App., 
172 So 64—Frank Grocery Co v 
MSndel, App., 162 Sa 776—Wil¬ 
liams V Breaseale-Hyams Motora 
184 So 880, 16 LaApp 291—Crow- 
ley-Perrln Ca v Dobard, 7 Orleans 
App., 12. 

Minn.—Buro v Morse, 287 NW 186, 
188 Minn. 618 

Mo—Pioneer Oil Co v. Sebastian, 
App, 80 SW2d 281. 

Tex.—Balhom v Starti^ GlvJbpp, 


28SW2d286 
55CJ p 67 note 78 [b]. 

SS. La—Brown-Roberts Hardirare 
4b Supply Co V Andrews, 148 So 
49L 

55 OJ p 67 note 79 
Bvldenoe heXd snlBojeat 
Oa—^Darby v Georgia Tin Plate 4b 
Metal Co, 188 SJEL 690, 64 (3aJbpp. 
604 

La—^McNeely v Dave Lumber Co., 
187 So 607, 18 La^pp 672, fol¬ 
lowed In Williams v Dave Lumber 
Co, 187 So 610. 18 La.App 421— 
Many Oil Co v S H. Bolinger 
4b Co.. 186 So 140, 17 LaApp 297 
—Dunn Mercantile Co v Mills, 185 
So 696, 17 La.App 289—Well v 
O'Neal, 135 So 115, 17 LaApp 180 
Mont.—^McCay v Butler, 114 P 2d 
517, 112 Mont. 249 

Tenn.—Disney Broa v Campbell 
County, 6 TennApp 669 
Tex,—Llebman v Buell Lumber 4b 
Mfg Co, CivApp., 67 SW2d 1048 
Wash.—Toutle Logging Co v. Ham¬ 
mond Lumber Co., 189 P 625 78 
Wash. 668. 

55 OJ p 57 note 79 Ca] (1) 

Bvldenoe held Insnffldeiit 

(1) In generaL 

Mont.-^ackaon v Thelen, 29 P8d 
646, 96 Mont. 177 

Pa—^Deltah Flea Corp v Lawson 
Mfg Co., 1 A.2d 534, 182 PaSuper 
600 

66 OJ p 67 note 79 £b] (1) 

(2) To ahow that supplies fur^ 
nlshed a contractor were sold on the 
credit of the owner 

Ey—Boone-Henton Lumber Co v 
Thaman, 60 SW2d 98, 248 Xj 
88L 

Ma—Davis v XT S. Bobbin, eta, Co, 
112 A. 848, 119 Ma 648 
(8) To show that landlord author¬ 
ized his credit to be used In sale of 
goods to tenant.—Rowxid v Bell, 158 
SB. 890, 156 Ya 81L 
97 Han.—Farmers' BL Co v Mark- 
ley, 249 P 678, 121 Stan. 666 
66 CU p 57 note 80 

98, Ey—Boone-Eenton Lumber Co 
V Thaman, 60 6.W2d 98, 248 Ey 
88L 

66 (U p 58 note 8L 
Bvidence held sufficient 

(1) In general —Naylor-ColUns Ca 
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V Xjeaverton, Tex.ClvApp, 40 S.W 
2d 192, error dismlesed—65 C.J p 
58 note 81 [a] (1) 

(2) To show that the buyer acted 
as Independent contractor In pur¬ 
chasing xnaterials, and not as agent. 
Ey—Boone-Eenton Lumber Co v. 

Thaman. 60 S W2d 98, 248 Ey 88L 
Mb—Negbaur v Fogel Const. Co, 
App., 68 S W 2d 846 
Wash.—Smith v Johnson, 98 P2d 
812, 2 Wash.2d 851—DeWeese v 
Moore, 198 P 702, 118 Wash. 288. 
(8) To sustain conclusion that de¬ 
fendant purchased goods for himself, 
not for another in whose name busi¬ 
ness was operated.—Cleere v Dold 
Packing Co, 180 So 166, 24 AUuApp 
7L 

(4) To sustain finding that sale 
was to broker, rather than assignee. 
—Three Rivers Growers* Ass'n v. 
Pacific S^t 4b Produce Co, 294 P. 
288, 169 Wash. 672. 

88 Maas.—Blanchard v Eronlck; 
177 NAL 824, 277 Mass. 8L 

65 CJ p 68 note 82. 

sa Mass—Seamless Rubber Oo v 
Reed, 122 NJBL 407, 282 Mass. 454. 
3L Wla—Thayer v BCyne, 48 NW 
2d 498, 269 Wia 284. 

66 CJ p 58 note 84. 

38. Conn.—Btalts v 8 Landow Fruit 
6b Produce Co, 6 JlM 882, 126 Conn. 
868 

66 CJ p 68 note 85 
Bvldenoe held suffleien* 

(1) To Identify buyer as Individual 
and not company 

La.—French Market Ice Mfg Co of 
New Orleans v Dalton, 180 So 122, 
16 LaApp. 116 

NT—Oppenheim 4b McBwan Co v 
Bosensteln, 295NTS. 441, 261 App 
Dlv 77A 

RJL—Fain’s Ina v Zura, 189 A. L 

(2) To establish that sale was 
made to husband and wife and third 
person either as individuals or as 
partners rather than to corporation 
represented by them.—^rand Piano 
Co V Lewis. 19 SJSL2d 86, 179 Ya. 
28L 

(8) To show sale to oorporatlou 
and not to IndlvldnaL 
Cola—Redlngton v Jenklns-McEay 
Hardware Co, 141 P£d 89L U1 
Cola 868. 
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of the same name, evidence that defendant vras an 
officer of the company and did not buy for himself 
will not sustain the action and if the action 
IS agamst an individual and a company of the same 
name, evidence that the company and not the mdi- 
vidual was the purchaser is insuffiaent to sustam a 
verdict agamst the mdividual ** Where a request 
for goods 18 from a company, and, before shippmg 
them, the seller mquires of a commeraal agency as 
to the company’s finanaal standing, and receives a 
report as to it and not as to its members personally, 
the seller’s testimony that he understood credit was 
extended to the individuals composmg the organiza¬ 
tion does not establi^ that fact^^ 

Evidence of payments made by one other than the 
alleged buyer does not estabhsh that the sale was to 
such other,^^ nor does the fact that such payments 
were received by plaintiff estop him to- ^ow that 
the contract was in fact made with defendant and 
not with such other person.^^ 

Gwmg of note for the purchase price of goods 
is pnma facie evidence that the maker of the note is 
the bu>er ** 

Rude of trade Evidence that by the rules of trade 
in a particular article the seller could not sell to an 
mdividual, but must sell to a dealer or contractor, 
does not show that a contractor m purchasmg such 
article was not acting as agent for an mdividual pur¬ 
chaser 

Capacity of parties. The general rules also apply 
to proof as to t^ capacity of either one of the parties 


to enter mto the contract of sale.^^ 
b Docomentaxy Evidence 

Where a oontrmet of eele doee not show on Ite fece 
that it Is made In behalf of another whose Identity Is 
disclosed, It Is prims facie the Individual contract of the 
party signing It, although words of agency are added to 
hie signature, unless It elsewhere appears In the body of 
the instrument that liability as principal la not to at¬ 
tach Generally, entries on the seller's books showing 
to whose account the goods are charged are merely 
prims facie evidence as to whom credit was extended as 
buyer of the goods. 

Where a contract of sale does not ^ow on its 
face that it is made in behalf of another whose 
identity is disclosed, it is pnma fame the individual 
contract of the party signing it, although words of 
agency are added to his signature,^^ unless it else¬ 
where appears in the body of the mstrument that 
habihly as prmcipal is not to attach.^^ 

Book entries As a general rule, entries on the 
seller’s books showing to whose account the goods 
are charged are merdy pnma faae evidence as to 
whom credit was extended as buyer of the goods, 
and are not conclusive evidence of that fact,^^ even 
agamst the seller Thus the fact that a seller of 
goods diarges them on his books to an agent in¬ 
stead of to a prmapal is strong evidence that the 
credit was given exclusively to the agent,*® but is 
not conclusive of that fact*7 It has been held that 
such an entry showing a charge against the person 
to whom the goods were furnished, on the onginal 
promise of another to pay for them, is merely an 
admission on the part of the seller to be considered 


KJ*—Oeunpanella v Bono, 200 A. 544, 
120 KJ’Law 486 

Ohio—MacBard Coal Cow v Baylea, 
172 NB. 687, 85 Ohio App 582 
Tex.—Copland v Friedman, CivJLpp, 
195 6 W 2d 768 

Wanh.—Sears Roebuck 6b Oo. v NU- 
sen, 27 P 2d 128. 176 Wash. 287 
88. Pa.—^Middleton v. Hoffman, 63 
Fa.Super. 896 

84. Hont.—Johnson v. Baata, 205 P 
212L 62 UaaL 244. 

88. Mich.—Tisch Auto Supply Oo v 
Nelson, 191 NW. 600, 222 Mich. 
196. 

88L Pa.—Xiemont v Melndle, 69 Pa. 

Super 586. 

55 C.J p 58 note 89. 
fltonsoe of puzchase psfoe 
Vuet that major portion of pur¬ 
chase price of antomobUe was fUr- 
Blsbed by defendant in repAevin ae- 
tloa did not warrant conehiSion that 
plaintiff acQuired title from defend¬ 
ant where entomoblla was sold by 
dealers to plaintiff after defendant 
aimorantly save money to xdaintifl 
with which to make purchase, the 
source of purchase price being imma¬ 


terial in determinins who had pur¬ 
chased automobile.—Johnson v Sta^ 
pies, 5 A 2d 483, 186 Pa.Super 274. 

87. Pa.—^Lemont v Melndle, 69 Fa. 
Super 586 

56 CJT p 58 note 90 

88. Oa.—Anderson v Adams, 48 S B. 
982, 117 Ga. 919—Brady v McKee, 
80 Ga. 748. 

3d N T —Stone v Mblby Boiler 06., 
185 NTS. 651, 195 AppDlv 68. 

56 a J p 59 note 92. 

4a Iowa.—Sjulin v Clifton Furni¬ 
ture Co., 41 NW2d 721, 241 Iowa 
761. 

55 CJT p 69 note 93 
Bvidenoe heUL snlBoieiit 

(1) To sustain finding that seUer 
was mentally competent. 

Mo—Huegel v Kimber, 224 SW2d 
959, 259 Mo 988 

NY—Chickowski v. Cusick, 62 NY 
S.2d 294 

65 a J p 59 note 92 M 
<2) To show lack of mental capaci¬ 
ty of buyer—SJulln v CUfton Fur¬ 
niture Co., 41 NW2d 721, 241 Iowa 
761. 


■vldenoe held lasnfltoleiLt 
To show mental incapacity of sell¬ 
er—Coyle V Coyle, 299 NW 407, 

280 Iowa 902—66 CU p 69 note 93 

Cb] (2) 

41. Ge.—Kllmax Overall Co v Con¬ 
verse, 148 S B. 849, 89 GaApp 742 

55 G.J p 59 note 86 

42. NY—Golden v 6haw, 198 NY 
a 155, 204 App Dir. 404. 

43. IT S —Kamm v Rees, Or., 177 F 
14, 100 aOA. 482 

55 C.J p 59 note 98. 

44. Mass—Niles v Adams, 94 NB. 
285, 208 Mass 100 

55 aJ P 69 note 99 

4B. Mich.—Lyon v, Chamberlalp, 1 
NW 988. 41 Mich. 119, 

4a NY—Foster v Persdh, 68 NY 
400 

R.L—McKeen v Providence County 
Sav Bank, 64 A. 49, 24 R.I. 642 

47. B.I.—McE^en v Providence 

County Sav Bank, supra, 

55 C.J p 69 note 2. 
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with other evidence on the subject,and that, 
therefore, in an action against Ihe promisor the 
court IS under no duty to instruct that such an entry 
is pnma facie evidence against plaintiff that he ga\e 
credit to the person to whom the goods were fur¬ 
nished and not to the promisor 

§ 12 . — Questions of Law and Fact 

Where the evidence as to the parties to a contract of 
•ale le sufficient to be submitted to the Jury, and la con 
flicting or of a doubtful nature, It Is a question of fact for 
the Jury to determine who was the seller or buyer, but 
where the evidence Is clear and convincing and such that 
reasonable minds can arrive at but one conclusion there¬ 
from, the question becomes one of law for the court to 
decide, and the court may take the issue from the lury 

In accordance with the rules relating to the prov¬ 
ince of the court and jury m general, where the 
evidence as to the parties to a contract of sale is 
sufBcient to be submitted to the jury,6<> and is con¬ 
flicting or of a doubtful nature, it is a question of 
fact for the jury to detenmne who was the seller®^ 
or buyer,^^ such as whether the sale was made and 
credit extended to the person to whom the goods 
were dehvered, or to another who ordered or prom¬ 
ised to pay for them,®* or to whom they were 
charged,®^ or whether the sale was made to a prin¬ 
cipal through the latter’s agent or to the ag^ per¬ 


sonally,®® or whether the sale was jomt or to 
individuals ®® In such cases it is error for the court 
to fail to submit such question to the jury,®^ and to 
dispose of it by giving a peremptory instruction or 
directing a verdict®* 

Where, however, the evidence is clear and con¬ 
vincing and sudi that reasonable nunds can arrive 
at but one conclusion therefrom, the question be¬ 
comes one of law for the court to decide,®* and the 
court may take the issue from the jury,®* and dis¬ 
pose of It by giving a peremptory instrucbon or di¬ 
recting a verdict,®^ or, m a proper case, by ordering 
a nonsuit®* 

§ 13. Subject Matter 

Qenerally speaking, every species of personal prop¬ 
erty may be the subject of a sale, but the subject matter 
of a sale It commonly referred to as ''goods,*' which 
term, within the law of sales, Includes all chattela per¬ 
sonal, except chose# in action and money 

Generally speaikmg every speaes of personal prop¬ 
erty may be the subject of a sale,®* such as an 
animal,®® depreciated bank paper,®® gold or silver 
com or bulhon,®® the property nghts m an idea, 
trade secret, or ^stem,®^ the nghts to a secret 
process or formula,®* and other particular kmds of 


4a Ifoss.—NUes T. Adams, 94 KJS 
985, 208 Maes. 100. 

4a Mass—Niles v Adams, snpra. 
sa Iowa.—MiUer v Mconomy Hos A 
Cattle Powder Co, 298 NW 4, 
228 Iowa 626 

66 CLJ p 69 note 7, p 247 note 8 [aj 

61. Miss —Hobbs ft Buck v Herman 
Grocer Co., 74 So. 26, 118 Miss. 
882 

NC.—Potter v National Supply Co, 
61 SB.2d 908, 280 N a 1. 

66 C.X p 60 note 8 

Sa Ark.—Sykes v Dickerson, 224 8 . 

W2d 860, 216 Ark. 116 
Ga.->-Riicker v Hunt, 168 SJL 612, 
44 QeuApp 886 

NJ*—M. m Blatt Ca v Bogatln, 165 
A. 777. ONJmse. 897 
NY—^Yonna v M. P. Beralaa Mfg 
Co., 841 NYa 697, 829 AppJMv 
278 

Or—Swartz v Mltcbell, 86 P2d 991, 
148 Or 418 

Pa.—Canon v Pennsylvania Trust 
Co., 168 A. 178, 806 Pa. 422. 

56 C.J p 60 note 9 
Qnestioiis keld for jury 

Cl) Whether defendant was buyer 
or acted only as seller's saent to as¬ 
sist seller in marketing—Sawyer v 
Staples, 29 SBL2d 892, 224 NC 298 
(2) Whether seller knew he was 
dealing with agent.—Buechler v 
Pidcrell, 266 NYS 686, 286 AppJ>tv 
801 


Oredlt report 

In action for goods sold and deliv¬ 
ered, credit report which disclosed 
affiliations between Indlvidnal de¬ 
fendant and corporate defendants, 
obtained by plaintiff to satisfy re¬ 
quirement of company which die- 
oounted Its receivables, did not, as a 
matter of law, put plaintiff on notice 
that it was contracting with one of 
the corporate defendants.—National 
Industries v Block, 88 NJBL2d 42, 886 
ULApp 148 

68. Miss —Sanders v Iitake ft Good- 
lett, 180 So 489, 168 Miss. 424. 

56 OJ p 60 note 10 

64L Pa.—Henning t McECeown, 88 
Pa.Super 162. 

R.L—James C. Goff Co. v liunn, 187 
A. 879, 48 ILL 416 

68. Fla.—American Fruit Growers v 
Woodley. 166 So 689, 116 Fla. 779 
Mass.—^Friend Xiumber Co v Arm¬ 
strong Bldg Finish Co, 177 NJS 
794, 276 Mass 861, 80 JLLJR. 699 

55 C.J P 60 note 12. 

66L NY—Dunlop V King Silk Co., 
164 NYS 607 

56 OJ P 61 note 18 

57 Ga.—^Bagley v Clement, 188 S 
IL 648, ^6 GclApp 608 

68. NXS.—Oberly ft Newell liitho- 
graph Corp v dark, 199 8JD. 898, 
214 NC 400 
I 56 CJ. p 61 note 16 
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69. Mo—A. A. Elec. Machinery Co. 

V Block, APP.. 188 SW2d 681. 

56 CLJ p 61 note 18 

eou Ark.—Morrell-Soule Oo. v Tei^ 
ry Dairy Co., 224 SW 978, 148 Ark. 
668 

65 OJ p 61 note 17 

61. Mich.—Bergeron v Bellsle!, 289 
N W 277, 266 Mich. 225 
56 CUT p 61 note 18 

68. Wash.—Gomegys v American 
Lmnber Co., 86 P 1087, 8 Wash. 
661. 

55 KXJ p 61 note 19 

68. Cal—California Fhnployment 
Commission v Kovmoevlch, 165 P 
2d 917, 27 CaL2d 646 
Autcmohlls 

Uniform Sales Act is applloahle to 
sale of automobila—Hofslund ▼ 
ICf tropolitan Casualty Ins. Oo of N 
Y, GJLWls., 188 F 2d 188 

6ft Puerto Bico—People v Umar- 
60 , 89 Puerto Rico 42 

6ft Ky—^Boswell V Clarksons, 1 J. 
J Marsh. 47 

66. Iowa.—Wamlbold v Schltctlng, 
16 Iowa 243 

65 CLJ p 61 note 2A 

67 NY—Anderson v Dlstler, 17 N 

Y S 8d 674,178 Misa 261. 

68. UJ3—CocanOola Bottling Co. v 
Coca-Cola Co., D ODeL, 269 F 796. 

66 CJ p 61 note 26. 
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property, fhe sale of 19111011 is treated elsewhere m 
this work. 

*^Goodsf The subject matter of a sale is com¬ 
monly referred to as “goods,” and this term, withm 
the law of sales, includes all chattels personal except 
dioses m action and mon^,^^ sudi as foreign 
money,^® a note,^^ or “thing m action”^* The 
term “goods” has been held to mdude things at- 
tadied to, or forming part of, the land whi^ are 
agreed to be severed before sale or under the con¬ 
tract of sale.7® 

**Fungible goods/* that is, as defined by the Uni¬ 
form Sales Act, goods of which any unit is from 
Its nature or by mercantile usage treated as the 
equivalent of any other unit, may be the subject 
matter of a contract of sale.^^ 

Personal obligation or promise to pay is not a 
subject of sale by the promisor,^® smce until it has 
been regularly issued and passed mto other hands 
it does not acquire a value and become possessed of 
the attributes of properly 

§ 14. Existence 

a. In general 

b. Potential existence 


a. In General 

It Is essential to a complete or executed sale that 
the goods which form the subject matter of the aele be 
In existence and Identified at the time of the sale, but 
goods not In existence, actual or potential, at the time 
of the sale may be the subject of an executory contract 
to sell, provided the agreement Is not merely speculative, 
but contemplates an actual future delivery of the thing 
bargained for. 

Smce a completed sale can be effected only where 
there is a transfer of title, as discussed supra § 5, 
It is essential to a complete or executed sale that 
the goods which form the subject matter of the 
sale be m existence?? and identified?® at the time 
of the sale, or at least that they have a potential 
existence at that time, as (fiscussed mfra subdivision 
b of this seebon, or, stating the rule conversely, 
things not m actual or potential existence cannot be 
the subject of a sale.?® If, therefore, there is a 
contract for the present sale of “specific goods,” 
that is, goods identified and agreed on at the time 
the contract to sell or of sale is made,®® the sale is 
void, where the substance of the thing sold is not 
m existence at the tune of the sale,®^ or where the 
goods, without the knowledge of the parties, have 
ceased to exist at the tune of the contract,®® and 
this rule is expressly adopted by the Umform Sales 
Act, and, as modified by such statute, applies where 
the goods partially cease to exist®® 


68. IT S.—Cleveland Wrecking’ Co of 
Cindiinati v Federal Deposit Ins. 
Oorp., DCJPa., 66 FSupp 921. 

R.1.^—Ford V Waldorf System, 188 A. 
688 67 B.L 181 

Tenn.—Dysart v Hamilton, 11 Tenn. 
App 48 

Wla.—Smith v. Ijingelbach, 187 NW 
1007, 177 Wla. 170 

65 OJ p 62 note 29 

Shares of corporate stodc as ''gooda** 
see Corporations | 194 c (2) 
m tesnsfsv of a •Tmslnsss,* how¬ 
ever, moneys on hand may be Includ¬ 
ed if it ia the intention of seller at 
time of transaction.—Penn v Whld- 
den, DCLMuxlApP^ 42 A.2d 186 
BeUgions psasplilets 
The sale of religious pamphlets 
for specified sum of money is a *'sale i 
of goods* within uniform Sales Act. 
—People V Ijechner, 11 NW2d 918, 
807 Uich. 868. 

ne fanristaing of water through a 
system of water works by a water 
corporation to private consumers at a 
fixed compensation la a of 

* goods *^—Canavan v City of Me- 
ehanlcvfile, 188 HJB. 882, 229 HX 
478, 13 A.UEL 1128 

TQl N.Y—^Zimmerman v Boesder, 
etc.. Chemical Co., 207 NTS 270, 
>11 App Div 821, affirmed 148 NJB. 
669, 240 NT 601, motion granted 
160 N.B. 684. 241 NT 612. 

66 CLJ p 62 note 80. 


71. Idaho—Wallace Bank, etc.. Co 
V Fairfield First Nat. Bank. 287 P 
284, 40 Idaho 712, 60 AJL4.R. 816 
55 C.J p 62 note 81. 

78. Idaho—Wallace Bank 4b Ttust 
Co V First Nat. Bank, 287 P 284, 
40 Idaho 712. 

Or ^Braden v. Hall, 21 P2d 1094, 
148 Or 867. 

Mortgage partLdpation certlfioates 
NT—Oppenheimer v Title Ouaxan- 
tee 4b Trust Co., 2 NTS2d 181, 268 
AppJDiv 866 

73. US —Cleveland Wrecking Co of 
Cincinnati v Federal Deposit Ins. 
Corp.. D CPa., 66 F Supp 921. 

Ohio-Jeffery v Starr, 186 NB. 819, 
820, 45 Ohio APP 116. 

Sale of ‘■personalty*’ 

A contract for the sala of a part of 
realty which is to be severed before 
it is to be paid for and before title 
passes is an "executory sale* of *'per- 
sonalty**—U S. v 1,070 Acres of 
Liand in Houston County, D CLGa., 62 
FSupp 278 

74. ND—Juno V Northland JEL Co., 

21S KW 863. 56 1U> 326—CEMte 
▼ Iielstlkow. 104 KW 618, 14 IT 
D 365 I 

7Si NT—Scherxnerhom v Talmaa, 
14 NT 98 
55 C J p 62 note 86 

76L NT—Schermerhom v Talman, 
14 NT 98 


77 US —tkamm OUzIs oltad In 
Bowles V Brannagan, DCLNeb., 60 
FSupp 897, 899 

Iowa.—Oozpns atuds dted la. Boss 
Produce Co v Thompson, 80 NW 
2d 57, 68, 286 Iowa 868 
Ho—Oorpus Jtxls gaoted in IVied- 
xnan v Sdmeider, 186 eW2d 20A 
206, 288 MoApp 778 
66 C.J p 62 note 88 
73, Colo—Aaberg v People. 188 P 
2d 260, 116 Colo 604 
Ho—Corpus Juris quoted la IVled- 
man v Schneider, 186 SW2d 204. 
206, 238 MoApp 778 
66 G.J p 68 note 89 

79b Ho—Corpas joris qnoted la 
XViedman v Schneider, 186 8 W2d 
204^ 206. 288 Ho App 778 
66 CJ p 68 note 41. 

80, Ho—Cknpns Jtirla quoted la 

Friedman v Schneider, 186 8W2d 
204, 206, 238 MoApp 778 

65 (U p 62 note 42 

81. Ho—Corpus Jnrls quoted la 

FHedman v Schneider, 186 SW2d 
204, 206, 288 HoApp 778 

65 CJ p 62 note 48 

88. Mo—Corpus Jails quoted la 

Friedman v Schneider, 186 SW2d 
204, 206, 288 HoApp 778 
55 a J p 68 note 44. 

88. Ho—Corpas Juris guoted la 

Friedman v Schneider,. 186 S W 2d 
204. 206. 888 HoApp 778. 

65 CU p 68 notes 46. 46 


602 



77 aj-a 


SALES 


§§ 14-15 


Contract to sell Goods not in existence actual 
or potential, at the tune of the sale, or, as they have 
been called, ^'future goods,” that is, as defined by 
statute, goods thereafter to be manufactured or ac- 
qtured by the seller, may be the subject of an execu¬ 
tory contract to sell,®^ provided Ihe agreement is 
not merely speculative, but contemplates an actual 
future delivery of the thing bargamed for.®® 

b. Potential Existence 

Goods having a potential exiatenee, that Is, goods 
which are the natural product or growth or expected in¬ 
crease of property already belonging to the seller, or In 
which he has a present Interest, may be the subject of 
a valid contract of sale, but a mere possibility or con¬ 
tingency, not founded on a right or coupled with an 
Interest, cannot be the subject of a present sale. 

According to the rule generally prevailing m this 
country, goods having a potential existence®® that 
IS, goods which are the natural product or gr ow th 
or expected increase of property already belonging 
to the seller,®^ or m which he has a present mter- 
est,®® may be the subject of a valid contract of 
sale, which operates to pass the proper^ m the 
goods on their commg mto existence as discussed 
mfra § 252 This rule apphes to a sale of the 
future offspring of the seller’s animals,®® and to the 
future products of his farm or dairy ®® A hope or 
eaqiectation of means founded on a right m being 
has been held to have such a potential existence as to 


be the subject of a sale.®^ The subject matter of the 
sale, however, must at least be so potential as to 
amount to a present right in the vendor to a 
future mterest or benefit.®® A mere possibihfy or 
contmgency, not foimded on a nght or coupled with 
an interest, cannot be the subject of a present 
sale,®® alffiough it may be the subject of an execu¬ 
tory agreement to sell, as discussed mfra § 17. 

§ 15. —— Crops 

A growing crop on a seller*a land may bo the tub- 
Ject of a valid aale, but generally, until the crop la 
actually growing, or at leaat until the seed Is planted. 
It has no existence, actual or potential, and no part of It 
can be the subject of an executed aale 

A growing crop on a sdUler’s land is Included wifh- 
m the statutory defimhon of "goods,”®® and under 
the statute, or even independently thereof, may be 
the subject of a valid sale,®® and, where the buyer 
goes into actual possession and harvests the crop, 
It IS ixnmatenal to the validity of its sale whether 
the crop is f ructus naturales or fructus mdustnales, 
as against the contention that being fructus naturales 
It cannot be conveyed by bill of sale.®® 

Unplanted crop According to some authority, a 
crop to be planted, and which is thereafter actual¬ 
ly planted pursuant to a contract, has such a poten¬ 
tial existence as to make it the subject of a sale,®*^ 


M Oa.—Mbel V Mechanics lioan St 
Sav Co., 188 Sm 133, 52 GaJkpp 
849 

Wls.—Spielberg v BCaxrls, 282 KW 
647, 202 Wis 591. 

65 C. J P 68 note 49 

85. Ga.—Blbel v Mechanics Loan 8b 
Sav Go., 183 SJB. 188, 62 Ga.App 
849 

66 aj p 68 note 60 

86L Ga.—BUbel v Mechanics Loan A 
Say Co., 188 &B. 188, 62 Ga-App 
849 

66 C J p 68 note 58 
▼sUd as of date of ezeoatlon 
While bin of sale of personalty not 
in esse is valid as between x^artles 
from date of execution. It does not at¬ 
tach to the property Intended to be 
covered until such property comes in¬ 
to ey^»*en«^ and then only to such 
interest as seller has at time prop¬ 
erty comes into existence.—Zelgler v 
dtiaens* i^nir of Venus, Tex.Clv 
App., 79 SW8d 662, error refused. 

87. US.—Regan Vapor-Bngine Co v 
Pacific Gas Bnglne Co., CaL, 49 F 
68, 1 G.CJL 169 

Mich.—Dickey v Waldo, 66 NW 608, 
97 Mich. 256. 28 LRJL 449 

88. Mass.—Low v Pew, 108 Mass. 
847, 11 Am.R. 867 

56 C J p 68 note 62. 


88. NCL—FonvUle v. Casey, 6 NC 
889, 4 AmJD 669 

66 CUT p 68 note 56 

sa NT—Conderman v Smith, 41 
Barb 404—Van Hoozer v Cory, 84 
Barb 9 

9L Ala.—Dargln v HewUtt* 22 Bo 
128 116 Ala, 610 

66 C J p 68 note 57. 

98, Ga.—Shbel v Mechanics Loan & 
Sav Co., 188 SSL 188, 52 GaApp 
849 

98. Tenn.—^Read v Mosby, 11 S.W 
940, 87 Tenn. 769, 6 l^JLA. 122. 

66 CLJ p 68 note 68 

9C ND—Breden v Johnson, 219 N. 
W 946, 66 ND 92L 

Tenn.—^Dysart v Hieunllton, 11 Tenn. 
App 48 

56 CJ p 64 note 68. 

88. US—Bowles v American Rice 
Growers* Co-op Ass'n, DCL L a., 66 
F.Supp 489 

CaL—California SJmployment Com^ 
mission V Kovacevlch, 166 P 2d 
917, 27 CaL2d 646—TIlUs v West¬ 
ern SYult Growers, 118 P2d 267, 
44 GaLApp 2d 826. 

Ga.—Meadows v Dixon, 7 S.HL2d 829, 
61Ga.App 697 

Ind.—Ax V Schloot, 64 NEL2d 668, 
116In<LApp 866 
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Mo—QUl V BrotherSi App., 217 8. 
W. 581. 

Mont.—Morton ▼ Union Cent. Life 
Ins. Co, 261 P 878, 80 Mont. 693— 
Power Mercantile Co v Moore 
Mercantile Co, 177 P 406, 66 Mont. 
40L 

Or—Francis Bros, v Scfaallberger, 8 
P2d 680. 187 Or 689. 88 A.L.R. 108 
Tex.—^McCormick v Ricks, Civ App, 
218 SW2d 887, refused no revers¬ 
ible error 
66 CLJ p 64 note 64 
Animal crops are usually treated 
as chattels personal and subject to 
sale as other chattels even while still 
annexed to the solL—Lets v Iiet^ 
216 P 8d 684, 188 Mont. 494. 
fhixcender of possession of realty 
A bUl of sale of crop in part pay¬ 
ment of an existing obligation with¬ 
out present consideration, executed 
by vendor after final foreclosure of 
mortgage on the real estate had been 
entered against the vendor, and after 
vendor had surrendered possession 
of the entire property to foreclosure 
plalntlfl, was not effective to convey 
the crop to vendea—BL G. Fits A Co 
V Eadrldge, 176 So. 689, 129 Fla 647 
96. Mich.—Lawrence v Beattie^ 176 
NW. 670, 209 Mich. 128 
197 Tex.^—Sanger v HunsuCker, Civ 
1 App., 212 S.W 614, error dismissed 
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althottgh where the s^er of a potential interest in 
the implanted crop subsequently loses his nght to 
the crop prior to the time it is planted, the buyer of 
such crop from such person acquires no mterest 
therein.®* As a general rule, however, until a 
crop IS actually growing, or at least until the seed 
IS planted, it has no existence, actual or potential, 
and no part of it can be the subject of an executed 
sale;®* but it may be the subject of an executory 
contract to sell or of sale,i under which the btlc 
passes as soon as the crop comes into existence, as 
discussed mfra § 25Z Under a statutory provision 
that property *wiuch, if in existence might be the 
subject of sale, may be the subject of an agreement 
for sale, whether m existence or not, a future crop, 
not yet planted, may be the subject of a vahd con¬ 
tract as haxing a potential existence,® provided the 
seller, at the time of the contract, possesses the land 
on which the crop is to be grownand a provision 
m such a contract that it shall pass title and con¬ 
stitute an absolute sale means only that the title 
shall be deemed to pass whenever the produce be¬ 
comes a growix^ crop, and does not affect the 
vahdity of the contract^ 

§ 16. —— Owner^p or Interest of Seller in 
General 

Qenerafly, ther« can ba a sale, ao at to tranafbr the 
property in the goods, only where they are at the time 
owned by the eeller, or where the true owner aesenta 
to the tale, but a person who la not the abeolute omhi- 
er of a chattel may sell hie interest therein, and own¬ 
ership of the goods at the time le not essential to an ex¬ 
ecutory contract to cell or of sale. 


As a rule there can he a sale, so as to transfer 
the property m the goods, only where they are at 
the time owned by the seller,® or where the true 
owner assents to the sale,® and, therefore, a sale 
IS void, as a transfer of title, if it is made by one 
who IS not the owner of the goods, and has no au- 
thonty from the owner to make the sale,^ although 
the contract itself is not void m so far as it may 
form the basis of a suit for damages by the buyer 
if the contract is not performed.® However, a per¬ 
son who IS not the absolute owner of a chattel may 
sell his mterest therein,® the buyer taking only such 
title or property as the seller has, as discussed infra 
§§ 279t-^l In the absence of insolvency or fraud 
a buyer of a chattel on which there is a vendor’s lien 
may make a valid sale thereof,^® and such a sale is 
not void because of the fact that the buyer from him 
knew of the hen.®®- 

Executory contract Ownership of the goods at 
the tune is not essential to an exectifbry contract to 
sell or of sale^® as in the case of a contract for a 
future conditional sale,^-® or of an agreement that 
a third person shall transfer the property to the 
buyer at a future time.®® 

§ 17 . —— After-Acquired Projierty 

Property or goods whioh, st the time of the esie, 
are not owned by the seller, but which are thereafter 
to be acquired by him may be the eubjeet of a valid 
contract for the future sale and delivery thereof, even 
though the acquisition of the goods by ths seller de¬ 
pends on a contingency which may or may not happen 


41 act SSOIp 254 ua $21, $5 lUlld. 
443 

55 OJ. p 64 note 6$. 

Sa Tez.—Bigler r Cltlzena* Hanlc 
of Venus, Civ.App., 79 SW.2d 662, 
error refused. 

99u Ga.—Huntington v Chlaholm, 61 
Oa. 270 

65 CJ p 64 note 67 
1. Mleb.—^Ifichigan Sugar Go. v 
Falkenhagen, 220 KW 760, 243 
Mich. 696 
65 CJr p 64 note 68 

a Cal —Gutting Packing Co ▼ 
Packers* Bzch., 25 P 62, 86 GaL 
674, 21 Am-Sa 68, 10 UiUL 889 
65 OJ p 64 note 71. 
a GaL—^Bogue-Xellogg Go. ▼. BaJo* 
er, 190 P 493, 47 CalApp. 247 
55 CLJ p 64 note 72. 
a GaL—Hogue-E^logg Col V Baker, 
supra. 

a Utah.—Thomas v SaixeU, 28 P. 

Sd 828 82 Utah 585. 
66GLJ.p64noU76. 
a NT—Sliipplr T People 88 NT 
876w. 48 AmJEt 55L 

V. lau—Packard Pla. Motors Go. v ; 


Malone, 24 So 2d 76, 208 La. 1068— 
Fenny v Gross & Janes Co., App., 
25 So 2d 818—Lomn t. Lailtte, App, 
177 So 88. 

Maas.—Coolidge ▼ Old Colony Trust 
Go., 156 NJK 701. 259 Mass. 516 
Utah.—Thomas v ParreU, 26 P2d 
838, 82 Utah 535. 

55 GUT p 66 note 77 

a DC.—Young v. De Vlto^ Mon. 

App, 66 A.2d 658. 

Defect In title as: 

Breach of contract see Infra | 119 
Ground fOr rescission see infra 6 
100 

a NT—Croaby ▼ Woleben, 184 N 
T S 828, 149 AppJDlv 337, reargu- 
ment and appeal denied 134 NTS 
1180, 149 AppDlv 986. 

55 OJ p 65 note 78L 

la La.—D reyfous v Cade, 70 So. 

831, 138 La. 297 
65 GJr p 65 note 80, 

XL La.—Robinson Tatum, T La. 

App 885. 

la US—U a V Weiss, aCULNT., 
150 F 2d 17. certiorari denied 66 a 
Ct 45, 826 ua 786w 90 L.Bd. 488. 

<5P4 


Ga.—Cloud T BagweU. 64 SJBL2d 921, 
88 Qa.App 769 
55 CJ’ p 65 note 82. 

Title depeadenl on <^****"f***r 
One may contract to sell property, 
title to wUoh may depend on contin¬ 
gency—Spielberg V. Hknla;, 282 N W 
547, 202 Wls. 59L 

Vested or ecaLtiagettt idsht or inter- 
est 

Any sort of right or interest in 
property, whether vested or contin¬ 
gent, may be the subject of barter 
and sale.—Ghatterton v Clayton, 95 
P 2d 340, 150 San. 525 
la CaL—Smith t Semon, 168 P 
1088, 82 CaLApp 640. 

14. Mass—Steams v. Footer 20 
Pidk. 482. 

XUfle net pasting tiiroiigh promisor 
If the promisor in a contract of 
sfUe in fact has command over the 
goods at time of performance, eo 
that he can procure the transfer of 
title from owner to buyer, it la of no 
importanoe that title does not pass 
throngfa hiim-^ a v Weiss, CCJL 
N T., 150 F.2d 17, certiorari denied 66 
act 45, 826 ua 786, 90 UBkL 488 
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While property or goods which, at ihe time of 
the sale, are not owned by the seller, but which are 
thereafter to be acquired by him, cannot be the 
subject of an executed sale, as discussed supra § 
16, such property or goods may be the subject of 
a contract for the future sale and delivery thereof ^5 
Such a contract for the future sale and dehvery of 
goods, which the seller has not m possession but 
which he intends to acquire by produang, manufac- 
tunng, or purchasing before the day of delivery, is 
valid as an executory contract to be fulfilled by ac- 
quirmg and delivering the goods specified in the 
contract,^* even though the acquisition of the goods 
by the seller depends on a contingency which may 
or may not happen and such a contract is not 
contraiy to public pohcy,^^ and is not in\alid as a 
gambling transaction, unless the real mtention is 
merely to speculate m the nse and fall of prices, 
m which case the contract is void as a wager, as 
discussed m Gaming §§ 9, 19 In order that this 
rule may apply, however, there must be no legal 
inhibition on the right of the seller to do the thmg 
which he contracts to do and if he cannot com¬ 
ply with the contract because the property mvolved 
cannot legally be made the subject matter thereof, 
the buyer also is not bound by his obligation.^® 


§ 18 -Possesion 

Actual possession by the seller Is not necessary to « 
sale of personal property. 

Actual possession by the seller is not necessary to 
a sale of personal property A sale may be made 
by the owner, although the goods *sold are at the 
time m the adverse possession of another,** but 
It has been held that m such a case the transaction 
is in effect an assignment of a chose in action and 
not a valid sale.** 

§ 19 Consideration or Price 

A contract of sale must be based on a sufficient eon- 
sideration 

A contract of sale, like other contracts, must be 
based on a good and suffiaent pnce or considera¬ 
tion ** A promise to pay for property which the 
promisor already owns is without consideration,*® 
as is a further agreement to pay a higher price than 
that agreed on, where there is already a valid con¬ 
tract*® 

Nature of constderafton In accordance with the 
defimtion of a "sale," the fact of a sale usually 
imports that the consideration for the sale must 
be a pnce m money, paid or promised.*^ However, 


U. ntslL^Tuft V Brotheraon, 160 
PSd 884. 106 Utali 499 
Wis—Splelbera v Harris 288 NW 
547. 202 Wis 581. 

66 C.J p 66 note 87 
Vndsir saultaUs dootxlas, seller of 
property not then owned but after¬ 
wards acquired by him will be deem¬ 
ed to have aoqxUred title for use and 
benefit of buyer and equity will pass 
title to the buyer the seller in such j 
case beina estopped to claim title.— 
Zeialsr V Citizens' Bank of Venus, 
Tez.Civ.App., 79 S.W 2d 662» eiror re¬ 
fused. 

16. ITS—Dayton Bread Oo v Mon¬ 
tana Flour Mills Co., CLGJLOhio^ 
126 F8d 267 

Tez.—OcKpus Juris quotsd la Fenley 
V Bewley Mills, Ino, dvJkpp., 67 
SW2d 90S 904 
66 GLJ p 4,5 note 89 
Prospect of obtalniiia tme 
A shareholder may validly contract 
to sell certain assets then owned by 
corporation before any steps are tak¬ 
en toward liquidation thereof if he 
has reasonable prospect of obtalnina 
title to them within time flzed by the 
contract for oonvesranee as result of 
such Uquidatlon.—Baum ▼ Dallman, 
DCm., 76 FSnpp. 410 

17. Tez.—Ooxpns Juris quotsd la 
Fenley v Bewley MiUs, Inc., Ctv 
App., 67fi W2d 903, 904. 

66 aj p 66 note 99. 


18. Colo —-Kunzmann v Petteys, 221 
P 888, 74 Colo 842. 

19 Ga.—Parks v Washlnirton, etc., 
R. Co., 183 SJS. 684^ 86 QaApp 
686 

90. Oa.—Parks v Washln^n, eta, 
R. Co., supra. 

81. Va.—Corpus juris elted la! 
Philip Greenberg; Ina v DunvUle. 
186 SAL 892, 898, 166 Va. 898 

65 GLJ p 66 note 96. 

98. Colo —OorpuB Juris dtefi la Bel- 
coe V HelXelfinger, 60 P 8d 784, 97 
Colo 490 

Va.—Corpus Juris sited la Philip 
Greenberg, Ina v Dunville; 185 S 
B. 892. 898, 166 Va. 898 

55 C.J P 66 note 97 

83. lU.—McGoon v Ankeny, 11 XIL 
558 

55 OJ P 66 note 98 

94. US—Helvering ▼ Nebraska 
Bridge Supply ft Lumber Co, C CA. 
8, 116 F2d 288—T & C Motor 
Freight Lines v Leonard Truck 
Lines, DCLSn 67 FSupp 628— 
IT 8 V Rosebush, DC Wis., 45 F 
Supp 664. 

Iowa.—May v Bums, 291 KW 472, 
227 Iowa 1886. 

Md.—^ackaon v Norris, 195 A 678, 
178 Md. 579 

Mo—Hall V Watson, 201 8 W2d 277 

NY—In re Franks' Estate, 277 NY 
S 678, 164 Misa 472. 

605 


Pa.—Salvaggio v Darlington* Com. 
PL, 28 DeLCo 89 

Tenn.—^Testerman v Hurt, 12 Tenn. 
App 494 

Tez.—Neinast ▼ HiU, CLvApp^ 206 
8W2d 625 

65 CJ p 66 notes 9-8. 

Separate ooatraets 
Where there were ~ many supple¬ 
mental agreemente besides a princi¬ 
pal agreement and the obligations 
of the parties and performances con¬ 
templated varied with each agree¬ 
ment and the supplemental asreo* 
mente were unsupported by consider¬ 
ation, there was not one entire con¬ 
tract but separate contracts and the 
supplemental agreemente could not 
be supported by consideration for 
principal contract.—^Brlghtwater Par 
per Co V Monadnock Paper Mills, CX 
CAMasa., 161 P 2d 869 

9S. NY —Marcus v Mayer, 147 NY 
S. 978 

55 CJ p 66 note 6. 

98. NY—Kuhmarker Mfg: Co T. 
Hills, 146 NYS 1018 

66 C. J P 66 note 7. 

97 UjS —Metropolitan Edison Co v 
Commissioner of Internal Revenue, 
aCA8. 98 F2d 807—Ratlgan v 
United States, GLCLAWash., 88 F 2d 
919, 921. 

66 CLJ p 66 note 10 
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the term ‘'money** as here used is equivalent to 
compensation,^^ and does not necessarily mean that 
the transfer shall he for money only It may be 
for money or its equivalent,*® or for a considera¬ 
tion estimated in money,*i or for any valuable con¬ 
sideration,** and jt does not affect the validity of 
the contract that the price fixed is to be paid in 
goods or merchandise, this bemg sometimes so by 
reason of statute.** 

§ 20. —- Sufficiency 
a. In general 

b Promises as consideration, mutuality 
a. In General 

The consideration for a sale may consist of a detri¬ 
ment to the promisee or a beneflt to the promisor 

The general rules as to what constitutes a con¬ 
sideration apply in determmmg the sufficiency of the 
consideration to support a contract of sale*^ In 
accordance with such rules, the consideration for 
a sale may consist of a detriment to the promisee,** 
or a benefit to the promisor,** or of marriage or a 
promise to marry ;*7 and the consideration may be 
executed or executory ** 


Delivery of goods The actual delivery of goods 
by the seller constitutes a consideration for the 
buyer's agreement to pay for them,** regardless of 
whether the contract is unilateral or bilateral,** and 
whether a salesman, m selling the goods, had au- 
thonty to bmd the seller An additional dehvery 
of certain goods free, in accordance with a stipula¬ 
tion m an order for different goods, constitutes a 
part of the consideration which the buyer is to 
receive for his money ** 

Partial performance The partial performance of 
an executory contract of sale is a sufficient con¬ 
sideration to support all its provisions and to war¬ 
rant the enforcement of the unexecuted portions 
thereof,** but the partial performance of an exist- 
mg contract of sale is no con^deration for a new 
contract** It has been held that part performance 
of the terms of a umlateral offer affords the con¬ 
sideration necessary to support a binding contract 
of sale.*® 

Preexisting liability The consideration may also 
consist of the discharge of an existing mdebtedness 
of the seller to the buyer** or the grant of an ex¬ 
tension of time for the payment of such an obliga- 


aa. Oat—Borland v Nevada Bank. 

88 P 787, 99 Cal 89. 87 AdclSR. 82 
6S GU p 66 note 11. 

89. Cat—Merchants' Holdinsr Goxpo- 
ration v. Grey. 46 P8d 258. 256. 
6 GaLApp.2d 68S. 

55 C.J p 66 note 12 

aa NJ-—CaldweU Building & Loan 
Ass n V Henry, 185 A. 894, 897, 120 
N»J.Ea 425. 

55 G. J p 66 note 18 

81. Or—Hiartwlg v Rushing; 182^ 
177, 98 Or. 6 

88. UL—Barnett v Nolen, 84 NJBL2d 
155. 886 nUkpp. 876 
Mo—OoKpas juris cited la Manlclpal 
Acceptance Corporation v Ganole, 
119 SW2d 820, 826, 840 Mo 1170 
55 CJ p 67 note 15 

33. Or.—Hartwig v Rushing, 182 P 
177. 98 Or 6 
55CJ p 67 note 16. 

ESzchange distinguished see Slx<diange 
of Property i 1. 

M Aria.—Lu Graoman Soda Foun¬ 
tain Co. ▼ Btter, 16 P.2d 417, 41 
Aria. 151. 

Ely —^Tartar v. Hatoa. 188 S.W 2d 842. 
282 Ky 219 

<Hiio—•William Llpstraw Coi. v Sen- 
fert, 178 NJEL 89, 86 Ohio App 272 
Pa.—Bush V Atlas Automobile El- 
nanoe Gorp., 195 A. 757, 129 Pa. 
Super 469 
55 CU p 67 note 20. 

OoBSideaattcm held snJIlcleat 

Pa.—Bush T. Atlas Automobile Bl- 


[ nance Coip<« 195 A. 767, 129 Pa.Su- 
per 459 

Tex.—Oabom v Cone, ClvAj;>p., 284 
SW2d 88—Kennedy v McMullen. 
CIvAlpp. 89 S.W2d 168, error re¬ 
fused. 

35. US.—Mason - Walsh - Atkin- 
son-Eler Co v Stubblefield. G.CJL 
Wash., 99 F2d 786—Petroleum Re- 
fTactionating Corporation v Ken¬ 
drick on Co.. CGJLOkL. 65 F2d 
997—Texas Co v Pezisaoola Mari¬ 
time Corporation, O.C.AJBla.. 279 
F 19 

ni.—Chicago Title & Trust Co v 
Two-O-Ona Bast Delaware Place 
Bldg Corp., 82 N.m2d 852. 808 Ill. 
App 678 

Okl—Zoellner v Graham. 280 P2d 
904. 

Fa.—^Bush V Atlas AutomobUe Fi¬ 
nance Corp, 195 A. 767. 129 FaJSu- 
per 459 

65 CJr p 67 not# 21. 

85. US—Petroleum Refiraetlonating 
Corporation v Kendrick OU Co., 
aCA.OkL. 66F2d 997 

m.—Chicago Title & Trust Co v 
Two-O-One Baet Delaware Place 
Bldg Corp.. 82 KKL2d 862, 208 UL 
App 678 

Pa.—Bush V Atlas Automobne Fi¬ 
nance Cbrp., 195 A. 757. 129 Pa. 
Super 469 

Tex.—^Railroad Commission of Texas 
V Rau, Civ App.. 45 6 W 2d 418, er¬ 
ror dismissed. 

37. Ark.—MUes v. Monroe^ 182 SW. 
648. 96 Aik. 581. 

65 CJ P 67 note 88. 
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88i Ga.—Bryant v Hkyes, 11 SJS. 
2d 860, 68 5*0 

66 C.J p 67 note 24. 

88. NY—Columbia Mectrlo Blum. 
Corp V Gross. 197 NTS 598 

Wis—Lessel v Zillmer, 81 NW 408, 
105 Wls. 884. 

40. NY—Columbia Efiectric Blum. 
Corp V Gross, 197 NYS 698 

41. NY—Columbia ESectrlo Blum. 
Cozp V Gross, supra. 

40; La.—A. D Co V Suarage, 6 
La.App 670 

43. Minn.—Marshall v 195 

NW 597. 158 Minn. 820 

44. S C.—Savannah Guano Co v 
Fbgle, 100 SJBl 69. 112 SC 284. 

55 dJ p 68 note 8L 

4Sb DeL—Abbott v Stephany Poul¬ 
try Co, 62 A.2d 248, 6 Terry 618 

4Bm U S.—Twin Cttty Pipe Line Co 
V Harding Glass Co. Ark., 61 S Ct 
476, 288 U a 868, 76 LKd. 1113, 88 
A.L.R. 1168—Rogers v d £ R.. C C 
A.9, 108 F2d 790, certiorari dented 
60 set 98 808 US 580. 84 L.Bd. 
486. rehearing denied 60 GCt 185. 
808 ua 685. 84 L.Bd. 528—Missis¬ 
sippi River Logging Co v Robson, 
ddA.lowa, 69 F. 778—U S v 
Rosebush. DdWls., 46 FSupp 664. 

CaL—E'erguson v Larson, 88 P2d 
1061, 189 CalJ^p 188—Virginia 
Timber St Lumber Ca v Glenwood 
Lumber Ca„ 90 P 48. 60. 6 Cal 
App 256 

Mont—Rasmussen v O EL Lee 4b 
Co.. 66 P 2d 119, 104 Mont 278. 
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tion,^7 or of the disdiarge of an indebtedness of a 
third person to the buyer, even though the seller, 
at the time of the agreement, is not indebted to such 
third person or of the payment of, or an agree¬ 
ment to pay, a debt or obligation of the seller to 
a third person,^® provided the debt or obligation as¬ 
sumed bears a fair relation m value to the prop¬ 
erty sold.®! 

Seller's agreement to repurchase A provision in 
a contract of sale which obligates the seller to re¬ 
purchase a part of the property sold at a fixed price 
IS an integral part of the contract and a moving 
consideration therefor®* Where such an agree¬ 
ment to repurdiase is not an obligation growmg out 
of the original sale, it is a sufiicient consideration 
for a new contract obhgatmg the buyer either to 
return the property bought or to give a note for the 
price,®* even though the buyer^s debt is barred by 
limitations ®* 

An illegal act cannot become the basis of a 
valid consideration for a sale,®® although the act is 
merely malum prohibitum ®* 

b. Promises as OonsideratLon; Mutuality 

(1) In general 

(2) Mutuahty 


(1) In General 

Promises may constitute sufficient eonsiderstfon for 
sales contracts 

In accordance with general rules, a promise gen¬ 
erally may constitute a soffiaent consideration for 
a sales contract,®7 as may mutual proxmses ®* How¬ 
ever, the mere expression of a hope by the seller to 
make a shipment at speafied prices is msuffiaent 
to constitute a consideration for the promise of the 
buyer to accept and pay for the shipment®* 

(2) Mutuality 

(a) In genera] 

(b) Amount or quantity as factor 

(c) Equality of remedy or pri\ilege 

(d) Mutuality implied 

(e) Mutuality subsequently present 

(f) Provisions hmitmg or nulhfying ob¬ 

ligations 

(g) Contract signed by one party only 

(h) Sales agencjr or distributor contracts 

(a) In General 

Mutuality of obligation may bo an essontlal eloment 
of a valid sales contract. It Is unnecessary where there 
is present a separate valid consideration 

In accordance with general rules, mutuality of 
obligation may be an essential element of a vahd 
sales contract,®* and, where want of mutuality leaves 


Pa.—Commercial Banklngr Gorp t 
G ore, Com.Pl, 27 DeLCo 61. 

66 C J p 68 note 82 

47. HL—Chicasro Title & Trust Co 
V Two-O-One Bast Delaware Place 
Blda Corp, 82 NJL2d 852, 808 DL 
App 678 

48. Ga.—Carter-Moss Lumber Co v 
Lomax, 119 BJEL 684, 80 GaJLpp 
718 

66 CJ p 68 note 88 
40 Ga.—Carter-Moss Lumber Co. v 
Lomax, supra. 

65 C.J p 68 note 84. 

Sa Or—St. EUlens Quarry Co v 
Crowe, 176 P 427, 90 Or 284. 

55 Cjr p 68 note 85 
Meoessity of agreemeiKt 
Where property is sold subject to 
a debt but the purchaser does not 
agree to satisfy the debt there is no 
consideration.—Testerman v Hart, 12 
Tenn.App 494. 

61. Mo—Barrie v St. liouis United 
XL Co, 119 SW 1020, 138 Mo.App 
557 

58. Md.-r-Wolb6rt T. Rlef, 71 UL2d 
761. 

68» Tex.—Mahaney v Lee, CivJLpp., 
171 SW 1098 

6^ Tex.—^Mahaney v. Lee, supra. 

58. Cal.—Ludwly v Stager, 278 P 
494, 99 CalJkpp 885. 


66. Cal —Ludwifir V Steger, supra. 

67 Aria.—L. Grauman Soda foun¬ 
tain Co ▼ Etter, 16 P2d 417, 41 
Ariz. 161. 

Cal—Bn Rio OUs V Paciilo Coast 
Asphalt Co 213 P 2d 1, 95 CalJLpp 
2d 186, certiorari denied 71 SCL 
77, 840 US 850, 95 L.Bd. 628 

58. US—Mason-Walsh-A.thin8on- 

Eier Co v Stubblefield. CCJL 
Wash., 99 F2d 785—Robertson v 
Miller, CCJLN'Y., 286 F 508 

Ariz.— Li. Grauman Soda Fountain 
Go Y. Btter, 16 P2d 417, 41 Ariz. 
15L 

Conn.—Ray Petroleum Corp y Pler- 
grossi, 79 A.2d 829, 187 Conn. 620 

Ga.—Bxynnt y Hayes, 11 SJBL2d 860, 
68 GaJ^pp 440 

Ill—Chicago Title 8b Trust Co y 
Two-O-One Bast Delaware Place 
Bldg Corp., 82 HJB.2d 852, 808 HL 
App 678 

Ind.—Salt Springs Nat. Bank y 
Schlosser, 171 NJBl 202, 91 Ind. 
App 295 

Minn.—Koehler 6b Elnrichs Mercan¬ 
tile Co Y minois Glass Co., 178 
NW 708. 148 Minn. 844. 

Mo—Saginaw Medicine Co y Dykes, 
288 SW 666 210 Mo.App 899 

N Y —Oscar Schlegel Mfg Oo v 
Peter Cooper's Glue Factory, 182 
N.E!. 148, 281 NY 459, 24 A.L.R. 
1848 

N CL—WellingtOB-Sears 6 b Ca v. Dlze 
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Awning 6b Tent Co., 147 SJBL 18, 
196 N a 748 

Pa.—Pennsylvania Sales Co T. 

Troutman, 8 PaDisLACo 871. 
Tex.—Border Rubber Co y Turney, 
ClYApp., 291 SW 959 
Wls —Sullivan v Standard Brass 
Works, 275 NW 485, 225 Wls. 589 
55 aj p 67 note 22—18 QJ p 829 
note 85 

Mutual assent or agreement general¬ 
ly see infra (5 24-8A 

59. US—Meade B7bre Co y Vam, 
C.CA.SC, 8 F2d 520, certiorari 
denied 46 SCt 23, 269 US 564, 70 
LJId. 414. 

50, Ala.—Pizitz-SmoUan Co-op 
Stores Y Meeks. 140 So 442, 224 
Ala. 880—Stewart's v Redmond, 
122 Sa 815. 219 Ala. 865—Lucas BL 
Moore Stave Co v Woodley, 105 
So 878, 218 Ala. 670 
CaL—Anderson v Xsi Rinoonada 
Oonntry Oub. 40 P8d 571, 4 GU. 
App.2d 197—Melton v Story, 298 
P 1082, 118 CalApp 609 
Colo—Gates v Hepp, 85 P2d 857, 95 
Colo 285—Radetsky v Palmer, 199 
P 490. 70 Cola 146 
Iowa.—^May v Bom^, 291 N.W. 472, 
227 Iowa 1886 

Ran.—Van Deren v Heineke & Co., 
262 P 469. 122 Kan. 215 
Ky—Ross-Vaughan Tobacco Ca v 
Johnson, 206 SW 487, 182 Ky 825 
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one of tile parties Tdthcnit consideration for his 
promise the contract is not enforceable Where 
mutual promises are relied on as the consideration 
for the contract, the obligations thereof must be 
mutually binding on both the buyer and the seller 
to be enforceable against eithen^^ If one of the 


parties is left free to act or not on his own will, the 
contract is lacking in mutuality and is unenforce¬ 
able A contract of sale is mutual where it con¬ 
tains an agreement to sell on the one side and an 
agreement to purchase on the other but it is not 
mutual where there is an obligation to sell but no 


L«.-*Chav«s ▼ TTnited Motor Car Oo^ 
App^ 151 So 807. 

Mass.—GUI V Richmond Co-op 

Ass*n, 84 NRSd 509. 809 Mass. 73 
Mich.—Goodspeed ▼ Ma^^anghton. 
Greenawalt 8b Co.. 284 XW 621, 
288 lUich. 1—-Baatiaa ▼ J H. Du 
Prey Go., 245 KW 581. 261 Mich. 
94. 

Mo—Cherry t Chom. 299 SW 598. 
221 MoJLpp 1207 

KT—^Edwards Dairy Go. t Aiello. 
99 KTUd 183. 277 AppDlv 260 
—Bery ▼. Hoffman, 292 XT & 721, 
249 AppJDlT 918. reversed on other 
grounds 9 HR2d 806. 275 NY 132 
—Smith ▼ Diem, 229 NTS 66, 
228 AppJMv 6T2, aArmad 164 NJBL 
595. 249 NY 590 

del—McMl<diael v Fric^ 58 P.2d 
549, 177 OkL 186 

Pa.—Suburban Gaa Co ▼ Wasrnar, 
ComPL, 35 Dus-IieaRea 822 
Tex.—Staley ▼ Harvey, CivA.pp, 226 
SW2d 897, refused no reversible 
error 

Va .—W S Hoae 8b Bro v. Prince 
'William Co-op Exch.. 126 SJS 687, 
141 Ya. 676. 

Hxaoiiaoxy ooatraot for future f ala 
of a commodity la not enforceable, 
unleas by the terma of the contract 
It is ao intended and there is mutual¬ 
ity of obligation.—Tift v Shiver 8b 
Anltman, 102 8JSL 47, 24 GaJLpp 688 

Oontraets held not unflatefral or laofc- 
±ng in mutuality 

TTS—Chaa. Stolper Cooperage Oo 

V Aliller Hardwood Co., C.CLA.W18., 
90 P2d 173—Griffin v Oklahoma 
Natural Gas Corporation. GLCJL 
Kan., 87 F2d 545—Wood County 
Grocer 06. v Fraser, GLCLANeb.. 
284 F 691—^La Grange Grocery Ca 

V Lambom 8b Go, CCJV.Ga.. 288 
F 869—General Supply Co v Mar- 
den, Orth 8b Hastings Co.. C.GLA. 
NJT., 276 F 786—Sudduth v Storm 
King Goal Co., aCLAHy.,. 268 F. 
488 

Ark*—l^pGtar 8b Gamble Distribut¬ 
ing Co. v D. a Goff Oo, 261 aw 
876, 159 Ark. 292 

Conn.—dark v Horway, 185 A. 42. 
105 Conn. 262. 

Qa.—Schuler v Dearing Chevrolet 
C6.. 46 8H.2d 611, 76 OaAj^p. 670 
—Glover v EUlingawortlu 171 SIL 
284. 47 GaAipp 55»-dlBgez9-Mor- 
gan Cou V Webb^ 180 SJB, 78. 84 
Ga.App 484—Aaplronal Zjabaiato- 
rles ▼. Roaenblat 129 RR 84 
0%Appw 856—^Mendel v Gonveroe 8b 
Go.. 118 am 586. 80 GaA.pp 549— 
J. R. Harris 8b C6 v p A YaJlee 
4k Oa, U6 aSL 842L 29 QaJbpp. 769 


—Jones V Fuller. 102 SR 650. 26 
GaMA.pp 89 

HI —Christian Mills r Barthold 
Stem Flour Co., 247 lUAjop 1— 
Murray v Burgess. 204 111 App 
482 

Ky—CCnight v Hamilton, 288 SW2d 
969, 813 Ey 858 

Md.—^Thompson v Winterbottom, 141 
A. 848. 154 Md. 581. 

Mass—‘Rats v Masnrkiewiesi; 174 N 
R 218. 278 Maas. 86 

Neb—Peters* Trust Co v Kleppin- 
ger, 197 NW 415, 111 Neb 566 

NT—Callophone Co of New York v 
A. Jaeckel A Co, 230 NTS 165 
132 Miac. 698—^Diamond v Agency 
of Canadian Car 8b Foundry Co 
168 NTS 695 

Pa.—^Philadelphia Dairy Products Oo 
V Pilchard, Com.PL, 64 Daaph.Co 
826. 

Tex.—^Pickens v Rankin, GivjApp, 
258 SW 847 

Wash.—Hatchard v Raymond Ye- 
neer Oo, 221 P 807, 127 Wash. 448 
—^I>ement Bros. Co v Coon, 177 
P 354, 104 Wash. 603. 

ffL Ark.—Johnson v Johnson, 68 
SW2d 466. 188 Ark. 092 

Kan.—Fitxstephens v Whan, 216 P 
269. 118 Ran. 650 

Neb—Nathan SUson 8b Co v H. 
Beselin A Son, 218 NW 758, 116 
Neb 729 

S8. Ga.—National Surety Oo v City 
of Atlanta, 106 &E 179. 161 Ga. 
123, conformed to 106 SR 818, 26 
GanApp 866—Bulck Motor Co v 
Thompson, 76 SJBl 854, 188 Ga. 282 
—Tift V Shiver. 102 SR 47, 24 
GaApp 688. 

Ry—White v Southern Blau-Gaa 
Co., 250 SW 806 199 Ry 118 

I La.—Dockson Gas Co v S A .W 
Const. Co, App., 12 So 2d 847 

Mass.—Bematain v W B. Mfg Go.. 
126 NR 796, 285 Mass 425. 

Mo—Great Eastern Oil Go v De- 
Mert A Dougherty, 166 S W 2d 490. 
860 Ma 586—Lively v Tabor, 107 
SW2d 62, 841 Mo 852, 111 A.L.R 
976—Gillen v Bayfleld, 46 6W2d 
571, 829 Mo $81. 

N T —Stem v Bristol Corp., 77 N T 
S2d 824. 278 AppJDiv 871—Van 
Slyke News Agency v News Syn¬ 
dicate C<K. 202 NY & 725, 207 App 
Dlv 736 motion granted 164 NJBl 
600, 249 N Y 602 

Psj—H utchison Baking Co v Maav 
veL 118 A. 488, 270 Pa. 878. 

Tex.—Portland GemoUne Co y Su¬ 
perior Marketing Co., Civ App., 240 
840. 


Wls—Sanier v Hamischfeger, 186 
NW 409, 177 Wla 89 

68. Cal—^Patty v Berrsrman, 212 P 
2d 937 95 Cal App 2d 159—Califor¬ 
nia Refining Co v Producers Re¬ 
fining Corporation, 76 P2d 658, 25 
Cal App 2d 104 

Iowa .—Jlay v Bums, 291 NW 478, 
227 Iowa 1885 

La.—^Martin v Dutton Motors, 19 
So 2d 32, 206 La. 88 

Mo—Lively v Tabor, 107 SW2d 
62. 841 Mo 862, 111 IA.L.R. 976 
Wis—Suuier v Hamischfeger. 186 
NW 408, 177 Wls 89 
'Wiah, want, or will’’ oontraob la 
not enforceable because of lack of 
mutuality —Updike v. U S, 69 CtCL 
894. 

Whara altamatlya oonrsas wears 
open to soiltr, contract of sale was 
without consideration on seller's 
part, if any one of courses standing 
alone would have been insufficient 
consideration.—^Petroleum Refrao- 
tionating Corporation v Hendrick Oil 
Go, GaA.OkL, 65 F2d 997 

64. US —Mason - Walsh - Atkinson- 
Rler Co v Stubblefield. O CA. 
Wash., 99 F2d 786—Imperial Re¬ 
fining Co V Ranotex Refining Co, 
CCA.Ran.. 29 IF 2d 198—Hal 
Brown A COb v Dillard, DC.Tex., 
15 F2d 408—Weasel v Seminole 
Phosphate Co., C.CULNG., 18 F2d 
999 

Cal—Woodbine t Tan Horn, 178 P 
2d 17, 29 Cal 2d 95 

Colo—Stanton v Union Oil Co of 
California, 142 P2d 286, 111 Colo. 
414 

Ga.—Brossean t Jacobs* Pharmacy 
Co. 98 SJBL 898, 147 Ga. 186 
HawalL—Miyasakl t. Nobrlga, 86 
BkwaU 897 

Iowa.—Utterback ▼ Stewart, 277 N 
W 785, 224 Iowa 1186—Corpus 
Juris oltod in Wickham A Burton 
Coal Co V Farmers* Lumber Co, 
179 NW 417, 419. 189 Iowa 1188, 
14 A.LJEt. 1298—Neola Elevator Go 
V Kruckman, 171 NW 743, 185 
Iowa 1254. 

Ran.—RailsbSbk T. Raines^ 203 P. 
687, 110 Kan. 220 

Mb.—Martin v Ray County Goal Oo., 
282 aw 149, 288 Mo 241. 

Neb—C W HuU Go v Weaterfleld, 
186 NW 992, 107 Neb. 705, 29 
AXJL 105. 

NY—Master Contracting Cbrp. v 
M. F mckey Co.. 87 N.YS2d 870, 
194 Miaa 982. reversed on other 
grounds 89 NYS2d 265, 275 APP 
IRv, 860i affirmed 89 NJDL2d 521, 
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obligation to purchase,®* or an obligation to pur- bound 1^ a definite promise is valid and enforceable 
chase but no obligation to sell ** However, a con- if the party not bound has parted with sufficient con¬ 
tract under which either the seller or buyer is sideration for the other’s promise.®^ The promise of 


800 NT 555—^In re Ruszldewlcz* 
Estate 41 N Y S 2d 437. affirmed 41 
NTS 2d 568. 266 AppDiy 709 
Or—C R. Shaw Wholesale Co v 
Hackbarth. 198 P 908, 102 Or 80, 
reheard 201 P 1066, 102 Or 80— 
Ward V McB:inley, 191 P 822, 97 
Or 46 

Pa.—^Nolle V Mutual XThion Brewing 
Co, 108 A. 28. 264 Pa. 534—Penn¬ 
sylvania Sales Co v Troutman. 8 
Pa.Pl8t.&Co 871 

Tenn.—Dark Tobacco Growers* Co-op 
Ass'n V Mason, 268 SW 60, 150 
Tenn. 228 

Tez.—^Black Hardware Co v Mt 
Vernon-Woodberry Mills, Civ«App, 
72 SW2d 808, error dismissed— 
Dale Oil & ReAninsr Co v City of 
Tulia, CivApp, 25 SW2d 671— 
Border Rubber Co v Turney, Civ 
App, 291 SW 959—Owen v Ilem- 
ina-Stitzer Road Building Co, Civ 
App. 250 SW 1038 
18 C J p 839 note 85 

Aoeepted or ooallzmed orders for 
ffoods 

(1) Accepted or confirmed written 
offer or order of specified aoods at 
stated prices constitutes a binding 
contract which Is not unilateral or 
lacking in mutuality 

CkL—Ijowe V Woodson, 111 SJD. 682, 
28 GaJiLPP 290—J E I>un8on & 
Bros. Co V J C. Smith Seed Co, 
106 S E. 914, 26 GaJM;>p 585—How- 
el V Kinney, 105 S.E, 716, 26 Ga. 
App 168 

lU—Chicago Rys Co v Morris, 208 
HLApp 449 

Miss.—Brenard Mfgr Co v Miller & 
Robinson, 181 So 274, 158 Miss 892 
—Williams V W M. Hardee d; 
Son, 106 So 17, 140 Miss. 165 
Mo—Great Eastern Oil Co v De- 
Mert & Dougherty, 166 SiW2d 490, 
860 Mo 585 

(2) An order to a coal compel 
to ship a specified number of cars of 
designated coal **as ordered'* at a 
designated pricoi within a specified 
time^ and providing that. If the en¬ 
tire amount was used and paid for 
by a designated time, the coal will 
be invoiced at a named prica duly 
accepted, constituted a valid and 
subsisting contract as against ob- 
lection of lack of certainty and mu¬ 
tuality—Southwestern Coal Co V 
Gunn, 211 P 898, 88 Okl. 8 

Ckmtraot to repnrchase 
Contract by seller to repurchase at 
price paid was not void as unilateral 
or wanting in mutuality 
ni.—Bails V Hopp, 122 NJD. 610, 287 
m. 375 

Ter.—Gable v PWgidaire Corpora¬ 
tion, C1V.APP, 121 8W2d 456, er¬ 
ror dismissed—Anderson v Ilrst 

77CJS—89 


Nat. Bank, Ci\ App, 191 SW 886, 
error dismissed. 

Existing and ItLinre goods 
U S —^Mason - Walsh - Atkinson - Slier 
Co V Stubblefield, aCAuWash., 99 
F 2d 785 

65 US—Hunt V Stimson, OLCA. 
Ky, 23 F2d 447—Obear-Nester 
Glass Co V Lax & Shaw, CCA 
Mo, 11 F2d 240—Texarkana Cas¬ 
ket Co V Binswanger & Co of 
Tennessee, DC Tex, 8 F2d 611— 
Pittsburgh Plate Glass Co v Jar- 
rett, D C Ga, 42 F Supp 728— 
Leach V Kentucky Block Cannel 
Coal Co, DCNT., 256 F 686— 
Long Syrup Refining Co v Com 
Products Refining Co., CeJ., 198 F 
929, 118 CCA. 657 

Ala—Bentley-Beale, Ina, v Wesson 
Oil & Snowdrift Sales Co, 165 So 
880, 281 Ala 562—Corpiis Xnsis dt- 
ed in Pizitz-Smolian Co-op Stores 
V Meeks, 140 So 442. 224 Ala 880 
CaL—Schimmel v Martin, 218 P 88, 
190 Gal 429 

Colo —Cohen v Clayton Coal Co, 281 
P 111, 86 Colo 270, 74 AL.R. 467 
Ga—Miami Butterine Co v Frankel, 
8 S E2d 398, 190 Ga 88—Mountain 
City Mill V Cobb. 58 SJB 458, 124 
Ga 987—Chappell v F A D An¬ 
drea, Ina, 158 SAL 218. 41 GaApp 
418—Burton v Jemigpan, 99 SJS 
56, 28 GaApp 565 

HI—^In re Peterson's Estate, 8 NEL 
2d 725, 286 HI App 424 
Kan.—OoEpas dtuds died in Van 
Deren v Heineke & Co, 262 P 459, 
463, 122 Kan. 215. 

La—Vegetable Exchange of La v 
Coco, App, 20 So 2d 762 
Mass —Gill V Richmond Co-op 
Ass'n, 84 NJQ 2d 509, 309 Masa 78 
Mo—Gillen v Bayfield, 46 SW2d 
571, 829 Mo 681 

Mont—McCaull-Webster Mevator 

Co V Root, 201 P 819, 61 Mont 
82. 

Neb—Zelen v Domestic Industries, 
282 NW 887, 185 Neb 456 
N.J—G Loewus 4b Co v Vlschia 
65 A2d 604 2 NJT 54. 

NT—Oscar Schlegel Mfg Co v Pe¬ 
ter Cooper's Glue Factory, 182 NAL 
148 281 NT 459, 24 AX.R. 1848— 
Smith V Diem, 229 NTS 56 228 
AppDiv 572 affirmed 164 NE. 695 
249 NT 690—^Dittenfass v Hors¬ 
ley, 168 NTS 626, 177 AppDiv 
148—^Miskowitz v Starobin, 41 N 
TS2d 786, 181 Misa 445, affirmed 
47 NTS 2d 311, 267 AppJliv 866 
—Gross V Stampler, 165 N T S 214 
Or—Ward v. McSnley, 191 P 822. 
97 Or 46 

SJD—Lien V Northwestern Engi¬ 
neering Co., 89 NW2d 488—Mc- 
Caull-Dinsmore Co v Heyler, 184 
NW 248, 44 SD 418 

609 


Ter.—W T Rawleigh Co v. Gtober, 
CivApp., 8 SW2d 845 
Va—^Turner & Happsett v Hall & 
Connor. 104 SE. 861, 128 Va 247 
Wash.—^Mowbray Pearson Co v R 
H Stanton Co 187 P 870, 109 
Wash. 601, reheard 190 P 830, 109 
Wash. 601 
18 C J p 889 note 86 
66- US—^Motor Car Supply Co v 
General Household Utilities Co., 
CCAWVa, 80 P2d 167 
Ala—Stewart's v Redmond, 122 So 
815, 219 Ala 865—Lucas R Moore 
Stave Co v. Woodley, 105 So 878. 
218 Ala 570 

Ark.—Slayden v Augusta Cooperage 
Co, 260 SW 741, 168 Ark. 688 
Colo—Cohen v Clayton Coal Co, 281 
P 111, 86 Cola 270, 74 ALJt 467 
Dd.—Abbott V Stephaay Poultry 
Co. 63 A2d 248. 5 Terry 618 
HL—Central Guarantee Co v Fourth 
A Central Trust Co., 244 HI App 
61 

Iowa—Oorpiis gntls died in W16k- 
ham ds Burton Coal Co v Farm¬ 
ers* Lumber Co. 179 NW 417, 
419 189 Iowa 1188. 14 ALR. 1298 
Kan.—Ckttpns Jtizls died in Van De¬ 
ren V Heineke & Co, 252 P 459, 
462, 122 Kan 215 

Ma—^HAlloway v Mountain Grove 
Creamery Co, 228 SW 451, 286 
Mo 489—Edwards v Offutt, 78 S. 
W2d 140, 229 MoApp 496 
N.T—Quick V Wheeler 78 NT 800 
—Hallgarten v Wolkensteln, 198 
NTS 485, 204 AppJDiv 487— 

Plumb V Hallauer ds Co., 180 N 
TS 147, 145 AppDiv 24—Briggs 
V General Colonial Co, 168 NT a 
74. 

18 C J p 889 note 87 
Repudiation of offav to buy 
Where defendant, after offering to 
buy plaintiffs' product at specified 
rates, repudiated the agreement 
which was unilateral, and plaintiffs, 
notwithstanding the repudiation and 
defendant's statement that it would 
buy only at a lower price, insisted 
that the original contract was in 
force and continued to make de- 
liverl^ there was no renewal or 
execution of the unilateral contract 
which would entitle plaintiffs to re¬ 
cover the difference between the 
price paid and that specified by the 
contract.—Halloway v Mn^infAin 
Grove Creamery Co., 228 SW. 461. 
286 Mo 489 

67 U S.—Hunt V Stimson, G.CA. 
Ky, 28 FAd 447—The Coca-Cola 
Bottling Co V The Coca-Cola Co. 
DCDel, 269 F 796. 

Ark.—Johnson v Johnson. 68 S.W 
2d 465, 188 Ark. 992 
Ga.—S<fiiul6r v Dearing Chevrolet 
Go, 46 6R2d 611, 76 GaApp 670 
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a third person to pay for goods to be sold and 
dehvered to the buyer, togefiier with the seller's 
agreement to sell to such buyer, constitutes a bi- 
later^ contractus 

Illegal consideration WTiere an illegal agree¬ 
ment by the seller m a contract of sa’e is part of the 
consideration for every promise of the bujer, the 
contract, under some statutes, is wanting in mutuali¬ 
ty and unenforceable Thus, if the seller would, 
under certam circumstances, be unable to perform 
his promise because prohibited bir statute, the con¬ 
tract lacks mutuality and is unenforceable 

Fixed price A sales contract lacks mutuality and 
IS unenforceable if the price of the goods to be 
deli\ ered in the future is conditioned on the wish or 
will of one ot the parties,^! or, where the price is to 
be determined by future conditions, there is absent a 
defimte time for ascertauung the pnce.^^ 


(b) Amount or Quantity as Factor 

A 9 a general rule, a contract of sale muat obligate 
the aeller to deliver end the buyer to buy a definite or 
ascertainable amount or quantity of goods 

As a general rule, a contract for the sale of goods 
must obligate the seller to deliver and the buyer to 
accept a defimte quantity of the goods, or the con¬ 
tract lacks mutuahty and is, therefore, void.^^ 
Hence, generally, a contract which does not obligate 
the buyer to take any specific or definite quantity 
of the goods lacks mutuality and is not enforce¬ 
able,^^ and the same is true where the seller is not 
obligated to sell any defimte quantity “^5 So, a con¬ 
tract to sell personal property is void for want of 
mutuality if the quantity to be delivered is condi¬ 
tioned entirely on the will, wish, or want of one of 
the parties,^® and an agreement to purchase all that 
the manufacturer desires to sell at a specified price 


JIL—Chicago Rys. Co v Morris, 208 
ULApp 449 

Ind.—Culp V Holbrook, 129 KJE. 278 
76 Ind App 272 

Xeb—Stanford Motor Co v WTest- 
man, 89 XW2d 841, 151 Kob 850 
—Nathan Elson & Co v H. Bese- 
Un & Son. 218 KW 758, 116 Tseh 
729 

XT—Phillips-Jones Co v Roiling & 
Schoon, 184 27X3 887. 198 App 
Div 716 

Pa.—Jeaanp 4b Moore Paper Co ▼ 
Bryant Paper Co., 129 A. 569, 288 
Pa. 434. 

Va.—-Turner 4b Happeraett v Hall 4b 
Connor, 104 861, 128 Va. 247 

Options to boy or sen fonndad on 
ooasldeiration 

An option agreement supported by 

a sufficient consideration is an en¬ 
forceable contract. 

ITS—-Wakem 4b McLaughlin v Cul- 
\er, CCLA.Ohio 28 F2d 942, cer¬ 
tiorari denied Culver v Wakem 4b 
Mclaughlin, 49 SGt. 346, 279 US 
847, 78 L.Bd. 991—Hunt v Stim- 
son, CLCAJBIy., 28 F2d 447—Blec- 
trlc Management 4b Bnglneeiing 
Corporation v United Power 4b 
Ught Corporation (of Kansas), C. 
CJLEan., 19 IF 2d 811. 

ObL—F eisthamel ▼ Campbell, 205 P 
25, 55 CalApp 774. 

Minn.—Staples v. CWeal, 65 NW 
1083, 64 Minn. 27 

N T —Cohen 4b Sons v liorie Woolen 
Co.. 188 KJBL 870, 282 NT 112— 
Sun Printing 4b Publishing Ass^n 
V Remington Paper 4b Power Co, 
198 NTS 698. 201 AppBiv 8 

Pa.—Jessup 4b Moore Paper Co ▼ 
Bryant Paper Co.. 129 A. 559 283 
Pa. 484—^Toik Metal 4b Alloys Co 
▼, Cydops Steel Go., 124 A. 752. 
160 Pa. 585 

Tex.—Mayhew 4b labdl Lumber Co 
T. Valley Wells Truck Growers* 
Ass’S, CivJbpp., 216 &W 225. 


Trade-In agreement 

Agreement by the sdler to accept 
at a fixed price the old car sold to 
the buyer In trade for a new ear to 
be purchased by such buyer was held 
not void for want of mutuality 
where sudi agreement was part of 
the consideration for the purchase 
of the old car. although no obliga¬ 
tion was imposed on the buyer to 
trade in the old car or take a new 
one.—Hester v Harley, 208 N W 966, 
280 Midi. 482 

68: NT—Mendelson v Wechsler, 
208 NTS 197 

69 US —Pittsburgh Plate Glass Co 

V Jarrett, DCGeu. 42 FSupp 728 

70. NT—Topken, Lorlng4bSchwartz 

V Schwarts^ 168 NJB2 785. 249 NT 
808 

7L US—^Taller 4b Cooper v Illu¬ 
minating Snec. Co. CAJll. 173 
F2d 625—Weston Paper Mfg Co 

V Downing Box Co. CCA-Wls, 
298 F 725 

Wash.—Washington Chocolate Co 

V Canterbury Candy Makers. 188 
P2d 195, 18 Wash.2d 79 

No zesteiotUm as to psio# 

Customer who turned in car to 
automobile dealer was hdd not 
bound by purdiasa agreement, where 
dealer was not restricted thereby in 
fixing price of used car whidi cus¬ 
tomer might select.—Chavez v Unit¬ 
ed Motor Car Co., LaJbpp, 151 So 
807 

78. Mo—Jensen v Turner Bros, 
App., 18SW2d742 
55 CJ p 71 note 71. 

73: Ga.—Bulck Motor Co v Thomp¬ 
son, 76 S E 864. 188 Ga. 282—Mo- 
Gaw Mfg Co v Felder, 41 SJB2. 664. 
116 Ga. 408—Durkee Famous Foods 

V Selig Co. 172 8BL 824. 48 Ga. 
App 711—J R. Watkins Co v 
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Harrison. 120 SB 432. 81 GaJApp 
270 

Mo —George W Jennings, Inc., v 
Hirsch Rolling MUl Co. App. 242 
SW 1003 

7<A Idaho—O A. Olin Co v Lam- 
bach, 209 P 277, 85 Idaho 767. 44 
A.L.R. 854 

La.—Nelson v Barber, 79 So *408 
148 La. 788 

Mo—Saginaw Medicine Co v Dykes 
288 SW 556. 210 MoJlpp 899 

NT—Dubeshter v Life-Lube Oil 
Corporation, 85 NTS 2d 481, 264 
App Div 875, afllrmed 49 N.B2d 
628, 290 NT 675 

Wls—^Pessin v Fox Head Waukesha 
Corporation. 282 NW 682, 280 Wls. 
277—Teipel v Meyer, 81 NW 982, 
106 Wls. 41. 

75. Mo—Cherry v Chom. 299 SW 
698, 221 MoApp 1207 

NT—Briggs v General Colonial Co., 
168NT.S 74 

76. US—William C Atwater 4b Co 
V U S, CtCl, 48 set 595, 262 
US 495, 67 LJSd. 1089—Willard. 
Sutherland 4b Co v U S, CtCL* 
48 set 692, 262 iUS 489. 67 LBd. 
1086—Brlghtwater Paper Co v 
Monadnock Paper Mills, C CA. 
Mass 161 F 2d 869—Southwest 
Pipe Line Co v Bmpire Natural 
Gas Co. CCLAOkl, 88 F2d 248. 
64 A.L.R. 1229—Wakem 4b Mc¬ 
Laughlin V Culver, C.(lA.Ohio. 28 
F2d 942, certiorari denied Culver 

I V Wakem 4b McLaughlin. 49 SCt 
845, 279 US 847, 78 L.Bd. 991— 
Bfidland eted Sales Co v Water¬ 
loo Gasoline Bnglne Cb, CCA. 
Iowa, 9 F 8d 850—McCafCrey v B. 
B 4b R. Knight, DCR.L. 282 IF 
884—Interstate Iron 4b Sted Co v 
Northwestern Bridge 4b Iron Co, 
CCA.W18., 278 F 60, certiorari 
denied John v Interstate Iron 4b 
Sted Co., 42 S Ct 461. 268 U S. 628, 



77 CJS 


SALES 


§ 20 

IS void 77 However, a contract of sale is valid if on a sufficient consideration where the buyer was 
the quantity is ascertainable with reasonable certain- obligated to accept a stated mimmum,^^ but, where 
ty otherwise than by the will of a party 78 The fact a certain number of articles w'as ordered, a provision 
that the goods sold are to be selected by the buyer giiing the buyer the privilege of increasing the 
from a list of the seller’s stock attached to the con- amount of the original order while the contract was 
tract does not deprive it of mutuality or considers- in effect was held umlateral 

toon where the ^ou^t of the goods to be taken is Requiretnent, need, and consumption contracts 
faced by the contract^ If maximum and minunum Contracts which mvolve the sale of a commodily 
founts are specified m the contract, the fact that meet the needs, reqmre- 

the seller is given an option to deluer ^Mthm the consumption of the buyer must be 

fixed hmits does not render the contract void for lack mutually bmdmg on both parties to be enforce- 
of mutuahty,®® and a provision which gave the able.^® Such contracts are generally upheld as en- 
buyer an option to purchase as much more of the forceable where the seller is obhgated to furmsh and 
goods as the seller could procure was held based the buyer obhgated to take the amount needed,®^ 


66 I^d. 799—Plttsbnrali Plate 
Glass Co v H. Neuer Glass Oo^ 
Ohio, 258 F 161, 166 COA. 61— 
Updike V U S. 69 CLCL 894. 

Ala.—^BCiller v Thomason, 166 So 
778, 229 Ala. 267—Cosby^Hodses 
Milling Co V Hlley, 149 So 612 
227 Ala. 847—^Pizits-SmoUan Co-op 
Stores V Meeks, 140 So 442, 224 
Ala. 880 

Cal—^Patty v Berryman, 212 P2d 
987, 95 CalA.pp2d 169—California 
Beflning' Co v Producers Refining 
Corporation, 76 P2d 668 , 25 CaL 
App 2d 104 

Idaho—A. Clin Co v Lambadb. 209 
P 277, 86 Idaho 767, 44 A.I 4 .R. 864. 

HI.—Peru Wheel Co v Union Coal 
Co., 14 K B.2d 998, 296 IUA.PP 276 

Iowa.—Ooipns Jnrls oited la Wick¬ 
ham A Burton Coal Co v Farmers' 
Lumber Co, 179 NW 417, 419, 189 
Iowa 1188, 14 A.LR 1298 

Masa—GUI v Richmond Co-Op 
Ass’n, 84 NF.2d 609, 809 Masa 78 

Mo—Great Bastem Oil Co v De- 
Mert & Dougherty, 166 SJW 2d 490, 
860 Mo 686—J R. Watkins Co v 
Smith, App, 81 SW2d 644—Mal¬ 
loy V Bginptian Tie & Timber Co, 
247 SW 469, 212 Mo App 429— 
Royal Brewing Co v Uncle Sam 
on Co, 226 SW 656, 206 MoApp 
616—White Oak Coal Co v Bd. B. 
SQuier Co, App, 219 SW 693 

Neb —Nathan Bison & Co v H. 
Beselin & Son, 218 NW 758. 116 
Neb 729 

Tex.—Portland Gasoline Co v Su¬ 
perior Marketing Co, CivA.pp, 240 
SW2d 846—Gordon v Bmerson 
Shoe Co. CivApp, 242 S.W 791 

Wls —Pessln v Fox Head Waukesha 
Corporation, 282 NW 582 280 

Wis 277 

13 C J p 889 note 88 

77. Ala—^McIntyre Lumber, etc., Co 
V Jackson Lumber Co, 61 So 767, 
166 Ala 268, 188 AmJSJt. 66 

ISCJ p 840 note 93 

7& US—Southwest Pipe Line Co v 
Bmpire Natural Gas Co, C CLA.Okl 
88 F2d 248, 64 JLLJEt, 1229 


HI.—U S Fidelity 6b Guaranty Co v 
Connors, 222 niApp L 
Mo—Great Bastem Oil Co r De- 
Mert 6b Dougherty, 166 SW2d 490, 
850 Mo 685—Cherry v Chom, 299 
SW 698, 221 MoJVpp 1207— 

George W Jennings, Inc. v Hirsch 
Rolling Mm Co, App., 242 SW 
1003—Rosral Brewing Co v Uncle 
Sam Oil COh 226 SW 666, 205 Mo 
App 616 

Tex.—^Bowen v Virginia Lee Can- 
dlea CivJtpp., 44 SW2d 602— 
Gordon v Bmerson Shoe Co., Civ 
App. 242 aw 79L 
18 C J p 839 note 89 

79 Tex—^Black Hardware Co v Ml 
Vemon-Woodberry Mms CivApp, 
72 aw 2d 808, error dismissed. 

80 HL—Sterling-Midland Coal Co v 
Great Ijakes Coal 6b Coke Co., 240 
lUApp 216 

8L NT—Heyman Cohen ft Sons v 
M. Lurie Woolen Co, 188 NJS. 870, 
282 NT 112 

88. Cal—Schalk Chemical Co v R. 
W Pridham Co., 192 P. 195, 48 CaL 
App 660 

sa Del—American Trading Co v 
National Fibre ft Insulation Co, 
114 A 67, 1 W WHarr 268 
IlL—Chalmers ft Williams v Walter 
Bledsoe ft Co, 218 IlLApp 868 
COosiag down or changing bnstness 
If such contract does not bind the 
buyer to pur<diaae any of the com¬ 
modity if he should, hy closing down 
or changing his plant, not need any 
of the commodity, the contract is 
void for want of mutuality—Chal¬ 
mers ft Williams V Walter Bledsoe 
& Co. supra. 

84. US—Brlghtwater Paper Co v 
Monadnock Paper Mills, C.CA. 
Mass, 161 F2d 869—Tampa Ship¬ 
building ft Engineering Co v Gen¬ 
eral Const. Co • C.C AJna., 48 F 2d 
309, 86 AL.R. 1178—Southwest 
Pipe Line Co v Bmpire Natural 
Gas Co. CCAOkl 88 F2d 248, 64 
AL.R. 1229—^Mills-Morris Co v 
Champion Spark Plug Co, OCA. 
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Tenn., 7 F2d 38—Kentucky Tobac¬ 
co Products Co V Lucas, DCEy, 
6 F2d 728—In re United Cigar 
Stores Co of America, DC.NT, 8 
F Supp 248—Transcontinental Pe¬ 
troleum Co V Interocean Oil Co, 
GCA.SD, 262 F 278 

Ala.—Sherrm v Alabama Appliance 
Co 197 So 1, 240 Ala. 46 

Cal —^E1 Rio OHS. Canada, Limited v 
Pacific Coast Asphalt CO, 213 P 2d 
1, 95 CalApp 2d 186, certiorari de¬ 
nied 71 set. 77, 840 US 850, 95 L 
Bd. 628 

Fla.—Jenkins v City Ice ft Fuel Co, 
160 So 216, 118 Fla. 795 

Ga.—^McCaw Mfg Co *v Felder, 41 
SB. 664, 666 115 Ga. 408 

HI—Chalmers ft WUllams v Walter 
Bledsoe & Co, 218 HlApp 868— 
Fred Allen Automobile Supply Co 
V. EL W Johns-Manvme Co, 211 
HlApp 217 

Ind.—Jackson Hill Coal ft Coke Co 
V Merchants' Heat ft Light Co, 140 
NB. 582, 193 Ind 422. 

Mo—Cantrell v Knight, App, 72 S 
W2d 196—^Royal BrexTing C6 v 
Uncle Sam OH Co.. 226 SW. 656, 
205 MoApp 616 

NT—Randolph McNutt Co v Eck¬ 
ert, 177 NB. 886. 267 NT 100— 
Nassau Supply Co. v Ice Servloe 
Co.. 169 NB. 883. 252 NT 277— 
Edison Bleotrio Illnmlnating Ca of 
Brooklyn v Thaxdier, 128 NB 124, 
229 NT 172, reargument denied 
129 NB. 928, 229 NT 610—B. Rich¬ 
ard Melnig Co V U S Fastener 
Co, 198 NTS 106. 200 AppDIv 
622—Asahel Wheeler Co v Mend- 
leson, 167 NTS. 485, 180 AppJ>iv 
9 

Old —McSOOhael v Price, 58 P 2d 549, 
177 Okl 186 

Pa-—^Freedom Oil Works Co v Wil¬ 
liams, 152 A 741, 802 Fa. 61 

Tex.—Cox Inc.t v Humble Oil ft 
Refining Co, ComApp, 16 SW2d 
286—^McCall v Texas Dragline 
Service Co, CtvApp., 188 SW2d 
248 

Wash.—Sargent v Drew-Bnglish, 
Inc, 121 P 2d 873 12 Wa8h.2d 820 

18 C J p 840 note 96. 



SALES 


77 C J S 


§ 20 

if such quantity is ascertainable with reasonable ac- 
curacy,85 as where the nature of the purchaser’s 
business is such as to make the quantity of the ar¬ 
ticle he will need subject to reasonably accurate 
estimate.^® However, an accepted offer to furmsh 
such quantities as the acceptor may want or desire 
m his business is mvahd.®^ In some cases a dis- 
tmction has been drawn between contracts in which 


the use of the commodity purchased is but an in¬ 
cident to the carrying on of the busmess itself, and 
those in which the purchase and use of the com¬ 
modity are the main busmess of the purchaser, 
holdmg that m the latter case an agreement to pur¬ 
chase such an amount as wall be required is m- 
valid.®® 

A contract of sale mvolvmg the entire output of 


Ckmiraot psrUy •xtonM 
La.—D ockson Gas Co v S* & W 
Const. Co.» APP.. 12 So 2d 847. 
AgxesmsBt to Imy most of Inqrsr^i rs- 
unJzsmMLts 

A contract to sell soods to buyer, 
which agreed to buy most of Its re¬ 
quirements from seller, did not lack 
mutuality, especially where it was 
part of transaction by which seller 
purchased stock in buyer—Powerine 
Co T Crown Service Co., 168 P2d 
782. 118 Colo 450 
areeds dnzlBir stated period 
US—Bmplre Natural Gas Co v 
Southwest Pipe line Co, DC Old, 
25 F2d 742, affirmed. C.CJL. South¬ 
west Pipe Line Co v Empire Nat¬ 
ural Gas Co., 88 F2d 248. 64 AU 
R. 1229—T W Jenkins & Co ▼ 
Anaheim Susar Co, CCA Cal. 247 
F 958, 160 aOA. 658. LuBA.1918E 
298 

Ijbl —Nelson Barber, 79 So. 408 

148 La. 788—^Dockson Gas Co v 8 
A W Const Co, App., 12 So 2d 847 
lUL—Handler Creamery Co v Lil- 
Uch. 186 A 681. 152 Md. 190. 60 A 
LJt 207 

Mo.—Great Eastern Oil Co v. De- 
M4rt A Dousherty, 166 S.W 2d 490. 
850 Mo 535 

NT—Oscar Schlegrel Mfs Co v Pe¬ 
ter Cooper's Glue PVtctory, 179 N T 
S 271 189AppJ:)iv 843 
Tex.—MciCail V Texas DraErline Serv^ 
ioe Co. CivApp., 188 S W2d 248 

88. U S—Pittsburgh Plate Glass Co 
V. Jarrett DCGa.. 42 FSupp. 728 
—City of Owatonna v Interstate 
Power Co., DCMinn., 18 FSupp 6 
—Updike V U S. 69 CtCl 894. 

Dtik —American Trading Co v Nar 
tional Fibre A Insulation Go., 114 
A 67, 1 WWHarr 258—American 
Trading Co v National Fibre A 
Insulation Go.. Ill A 290. 1 WW 
Barr 65 

Ky —Knight t Hamilton. 288 S W 2d 
969 813 Ky 8S8 

Mo—^Banner Creamery Oo v. Judy, 
App. 47 SW2d 129—^Boyal Brew¬ 
ing Go ▼ Uncle Ebm On CO., 226 
SW 656. 205 MoApp. 616. 

M.J—Ferencxi v. National Snlplmr 
Oo., 166 A 477, 11 N JJtfisC. 242. 

88L IL8—Pittsburgh Plate Glass Co 
▼. H. Nener Glass Co.. Ohio, 258 F 
141, 145 aCA 61 

Flad^enktes v. dty lee A Fu41 Cb.. 
160 So 216,118 Sla. 795. 


Ky—^Fowler's Bootery v Selby Shoe 
Co. 117 SW2d 931, 278 Ky 670 
N J—G Loewus A Co v Vlechia. 65 
A2d 604, 2 NJ 54—Ferenczi v 
National Sulphur Oo, 166 A 477, 11 
NJMisc. 262. 

Hstablishad buslnass 

(1) If a buyer of all goods of a cer¬ 
tain kind that he may require during 
a certain period has an established 
business which will require the goods 
contracted for, it is presumed that 
the business will continue^ and under 
such circumstances the seller can ap¬ 
proximately estimate the quantity of 
the goods that will be required by 
the purchaser In his business, and 
there is no lack of mutuality of ob¬ 
ligation and certainty, but the oppo¬ 
site Is true when the engagement of 
the buyer Is merely to receive the 
goods he may want or order, or when 
his business is not establi^ed, and 
there is no reasonable probability 
that the business will continue, en¬ 
gagement of a buyer in such case be¬ 
ing but an option to take or not. 
which is void for want of mutuality 
or certainty—American Trading Co. 
V National Fibre A Insulation Co. 
Ill A 290. 1 WWJaarrJDeL. 65 

(2) Contract whereby manufactur¬ 
er agreed to sell all goods the buyer 
might order and whereby such buy¬ 
er. which had not previously sold any 
of such goods, agreed to buy such 
quantity as it could resell during 
fixed period of time was held en¬ 
forceable as against contention that 
such agreement was tmenforoeable 
because previous to making the 
agreement company had never sold 
any of the commodity—Match Cor¬ 
poration of America v Acme Match 
Corporation, 1 NJB1.2d 667, 286 DLApp 
197 

(8) Contract whereby gas produc¬ 
ers agreed to sell, and distributor 
agreed to purchase, all of gas pro¬ 
duced to extent of distributor's re¬ 
quirements in serving towns and cus¬ 
tomers which it should supply In the 
future, was held not void for want of 
mutuality, where parties construed 
contract as requiring distributor to 
find market for producers* gas.— 
Stouthwest Kansas Oil A Gtas Co t 
A rgus Pipe Uae Co.* 89 P 2d 906, 141 
Kan. 287. 

<4) A contract for the sale of the 
bnyer's requirements of oil for re¬ 
sale to ships does not lack mutuality, 

612 


even thousli he had as yet no estab¬ 
lished business for the sale of fuel 
oil for ships, especially where he did 
not have an established business in 
the sale of coal as a fuel for ships, 
since his agreement to buy its oil 
only from defendant was a detriment 
sufficient to support the contract.— 
Texas Co v Pensacola Maritime Cor¬ 
poration. C CAFla., 279 F 19 

(5) Contract whereby comx>any 
agreed to purchase from city all elec¬ 
trical energy required by company 
for resale to farmers was held void 
for uncertainty and lack of mutuality 
where, at time of contract, company 
had no lines constructed or under 
construction whereby it could furnish 
service to farmers and extent of lines 
or minimum requirements were not 
stated In contract.—City of Owaton¬ 
na V Interstate Power Co., DC Minn., 
18 FSupp 6 

Commodity not used iu business 
A contract in which the buyer 
agreed to purchase all of a specified 
commodity used by It up to a stated 
maximum, although he was not in a 
business which needed or used such 
commodity at the time of the con¬ 
tract or delivery, lacked considera¬ 
tion and mutuality—^Nassau Supply 
Co V Ioe Service Co. 169 N E. 888, 
252 NT 277 

87. Del—American Trading Co v 
National Fibre A Insqlatlon Co,. 
Ill A 290. 1 WWHarr 66 

Ga.—^McCaw Mfg Co v Felder, 41 
S.E 664, 116 Ga. 408 
HI—Lincoln Mining Co v Board of 
Education of State of Illinois, 212 
HI App 586 

Iowa.—Wickham A Burton Coal Co 
V Farmers* Lumber Co, 179 NW 
417, 189 Iowa 1183, 14 AL.R. 1298 
Mass.—Gill V Richmond Co-op 
Ass'n. 84 NE.2d 608, 809 Mass. 78 
Minn.—Tarhox v Gotzlan, 20 Minn. 
189—Bailey v. Austrian, 19 Minn. 
686 

N J —G Loewus A Co v Vlschia, 65 
A2d604, 2 NJ 64 

NT—George H. Reeves, Inc., v. PW- 
ton Market Refrigerating Co, 178 
NTS 568, 105 Misc. 130 
Tex.—W T Rawleigh Co v. Gober, 
CivApp 8SW2d 845. 

18 aj p 840 note 9L 

88. Colo —Cohen ▼ davton Coal Co., 
281 P 111, 86 Colo, 270, 74 AL.R. 
467 

18 OJ p 840 note 84. 
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a particular plant or busmess must, like other sales 
contracts, possess mutuality to be enforceable, 
such an agreement lacks mutuality if there is no 
agreement by the purchaser to take the output or 
any measurable quantity,®® and is also unenforceable 
if the seller is not under any obligation to produce 
any goods Ho^\ever, a contract to sell or take 
the entire output of a given plant or business is 
valid and not lacking in mutuality if it imposes ob¬ 
ligations on both the seller and the buyer,®® as is an 
agreement to buy and sell all the goods of a ^ea- 
fied description m the seller’s warehouse in the 
normal course of its busmess up to a specified time.®® 

In the cases regarded as creatmg valid contracts 
the obligation not to sell to,®^ or to buy from,®® 
anyone else than the other party to the contract 
furnishes an obligation rendenng the agreement 
mutual. However, an agreement not to sell to others 


than the buyer is unenforceable as unilateral where 
the buyer has not bound himself to buy any of the 
articles and there is no other consideration there¬ 
for ®® 

Accepted orders for goods under contracts void 
within these rules constitute sales of the goods 
thus ordered at the pnces named m the contracts, 
but they do not validate the agreements as to arti¬ 
cles which the one refuses to purchase, or the other 
refuses to sell or to dehver, because neither party is 
bound to take or to dehver any amount or quantity 
of these articles thereunder,®7 or, as it has been 
otherwise stated, the agreement constitutes a con¬ 
tinuing offer to sell on the part of the offer, which 
offer becomes effective as a contract pro tanto when 
accepted by an order of goods before it is with¬ 
drawn®® or before it expires limitation of time.®^ 


89. Ala.—Iiueas IL Moore Stave Co 

V Kennedy, 101 So 894, 212 Ala 
193 

ITT—^Edwards Dairy Co v Aiello 
99 NTS 2d 188, 277 AppDlv 260 

sa NT—Edwards Dairy Co v 
Aiello, supra. 

SI. Ala.—Iiucas B. Moore Stave Co 

V Kennedy, 101 So 894, 212 Ala. 
198. 

sa, us—-Miller v Robertson, NT, 
46 set 78, 266 US 243, 69 LBd 
265—A. M. Webb & Co v Robert 
P Miner Co. CCA.Pa., 167 F2d 
865—Southwest Dairy Products Co 

V Coffee & Moore, CCA.Tez., 62 
7 2d 174—Empire Natural Gas Co 

V Southwest Pipe Line Co, DC, 
Okl, 26 F2d 742 affirmed, CCA., 
Southwest Pipe Dine Co v Empire 
Nat Gas Co, 88 72d 248, 64 AD. 
R. 1229—Kentucky Tobacco Prod- 

~uets Co V Ducas, DCKy, 5 7 2d 
728—Ih re United Cigar Stores Co 
of America, DCNT, 8 FSupp 248 
—Robertson v Garvan, DC NT, 
270 F 648—Transcontinental Pe¬ 
troleum Co V Interocean Oil Co, 
CCA.SJD, 262 F 278 
ChL—Oldershaw v Kingsbaker Bros. 

Co, 200 P 729, 58 CaLApp 667 
Mo—Wood V Saylor Tie A Timber 
Co, App, 67SW2d826 
Or—^Rose V U S Dumber A Box 
Co., 216 P 171, 108 Or 287 
Pa.—Fteedom OU Works Co v Wil¬ 
liams, 162 A 741, 802 Pa. 61— 
Walker v. Mason, 116 A 805, 272 
Pa. 316 

Tex.—Oorpns Jtels dtsd la Texas 
Farm Bureau Cotton Ass*n v Sto¬ 
vall, 268 S.W 1101, 1106, 118 Tex. 
278 

WVa.—Fayette-Kanawha Coal Co v 
Daks A Export Coal Corporation 
112 SAL 222, 91 WVa. 182, 28 AD 
R. 565 

18 C J p 840 note 92b 


Oustom and jutago as Uxnltlag amount 
Contract under which distributing 
company was to purchase from pro¬ 
ducing company all of natural gas 
produced from particular leasehold 
but under which amount to be tak¬ 
en was to be limited by extent of de¬ 
mands on distributing company, ac¬ 
cording to custom and usage of that 
field, was held not unenforceable on 
ground that contract lacked mutual¬ 
ity—^Peoples Ice A Fuel Co v Dickey 
Oil Co., 66 P 2d 819, 146 Kan. 86D 

Variation, la sstimats and output 
One who contracts to buy '‘season's 
output” Is bound to purobase cdl 
thereof although it exceeds estimate 
of amount made by contract, and al¬ 
though seller Is bound to sell only 
season's output, although amount 
thereof falls Short of estimate the 
nature of such an agreement rebut¬ 
ting notion of strict mutuality—^Ke¬ 
nan, McKay A Spier v TorkviUe Cot¬ 
ton Oil Co, 96 SAL 524, 109 S.a 462, 
1 ADR. 1887 

9& US—Pittsburgh Plate Glass Co 
V S. Neuer Glass Co., Ohio^ 268 
F 161, 166 CCA. 6D 

84L Minn.—Green v Dovejoy, 198 N 
W 178, 155 Minn. 241—City of 
Marshall v Kalman, 180 NW 687, 
168 Minn. 820 

NT—^In re United Cigar Stores Oo 
of America, D C N T., 8 F Supp 243 
Or—Ward v McKinley, 181 P 822, 
87 Or 45 

Wash.—Sargent v Drew-Engli^ 
Inc., 121 P 2d 878, 12 Wash.2d 320 
18 CJ p 841 note 96 

9B. US.—In re United Cigar Stores 
Co of America, DCLN Y., 8 FSupp 
248 

Cal —Andersen v ha, Rinoonada 
I Country Club, 40 P2d 671, 4 CaL 
I App 2d 197 


Fla.—Jenkins v City Ice A AYiel Co , 
160 So 215,118 Fla. 796 

Iia.—Nelson v. Barber, 79 So 408, 
148 Da. 788 

Mich.-Hickey v ORrien. 82 NW. 
241 128 Mich. 611. 81 AulSJB. 227, 
49 DR.A 694 

Minn.—^Trainer v Buchanan Cbal Co , 
191 NW 481, 154 Minn. 204r-City 
of ManihaU v Kalman. 190 NW. 
697, 168 Minn. 820 

Pa.—Freedom Oil Works Co v Wil¬ 
liams, 162 A 741, 802 Pa. 61. 

Wis.—Wisconsin Creameries v She¬ 
boygan Dairy Products Co.# 248 K 
W 498, 208 Wis. 444. 

Promise to fumUh goods nssdsd 

Gcl—A ndersen v Da Rinconada 
Country Club, 40 P2d 571, 4 GeO. 
App 2d 197 

96ii Ga.—Snell v Spalding Foundry 
Co, 180 aSL 218. 180 Ga. 682 

97 DeL—American Trading Co v. 
National Fibre A Insulation Go, 
111 A 290. 1 WWHarr 66 

Iowa .—CorpUM JUsls gnetsd in Wick¬ 
ham A Burton Coal CO. v FknuenT 
Dumber Co., 179 NW 417, 421, 189 
Iowa 1188, 14 AJLR. 1293—Eagle 
Coal A Mining Co v Bhsen, 174 N 
W 660, 187 Iowa 962. 

Mo —OorpoB OtUEis gnoted in J R. 
Watkins Co v Smith, App, 81 & 
W2d 644. 646 

13 a J P 841 note 97 

9a Ky—■Fowler'svBootery ▼. Selby 
Shoe Co., 117 aw 2d 981. 273 Kr 
670 

Mo—Oozpiis Judm gnoted la J. R 
Watkins Co v Smith, App^ 81 a 
W 2d 544, 546 

Wis —Pessln v Fox Read Waukesha 
Corporation, 282 NW 682, 280 Wis. 
277 

18 C J p 841 note 98 

199 NY—Chicago etc^ R Co v. 

I Dans, 48 NT. 240. 
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(c) Eqtaality of Remedy or Pnvil^e 

Mutuairty In a contract of aale does not require that 
the ob'igatlong, remedies, or privileges of the buyer and 
seller be equal or the same 

Mutuality m a contract of sale does not require 
that the obhgations of the seller and bu^er be 
equal,^ or that the remedies of each against the 
other be the same.^ Likewise, the contract is not 
deprived of mutuality because one party thereto is 
granted privileges not given to the other,* particu¬ 
larly where it is apparent from the whole contract 
that such stipulations were never intended to apply 
to both parties, but to one only,^ and the mere 
fact that the contract contains highly protective 
clauses m favor of the seller against any possible 
future contingencies without a corresponding pro¬ 
tection to the buyer does not deprive it of mutuali- 
tyS 

(d) Mutuality Imphed 

Obligations essential to give a contract of sale mu¬ 
tuality may be implied as well as express 

The obligations requisite to mutuality m a con¬ 
tract of sale may be implied as well as express* 
Alfhou^ on its face and by its express terms the 


contract is obligatory on one party only, if the 
intention of the parties and the consideration on 
which the obligation is assumed are that there shall 
be a correlative obhgation on the other side, the law 
will imply it^ Thus, an obhgation to sell may in 
some cases be implied where tiiere is an obligation 
on the other side to purchase,* and, conversely, an 
agreement to purchase may be implied from an obli¬ 
gation to sell * A writing signed by both parties 
reating that one of them has sold to the other a 
specified quantity of goods shows mutuality of ob¬ 
ligation, smee from such situation the law imposes 
on one the obligation to dehver and on the other 
the obligation to pay 

(e) Mutuahty Subsequently Present 

Performance of a contract of tale cures a lack of mu. 
tuallty therein 

The parties to an executory contract for the sale 
of goods may recognize its Wding effect by their 
conduct, so that it is no longer open to question 
on the ground that it lacks mutuality Perform¬ 
ance or execution of a contract of sale cures any 
lack of mutuality therem and renders it enforce¬ 
able ,i* the promisee may render the contract vahd 


!• Iowa.—Nadia Elevator Co v 
Krad tan a n , 171 KW 748» 186 Iowa 
1254. 

ICo—Tenca, Andrews A Thurston v 
Kandazzo Macaroni Mfff Co.. 288 
8.W 20 315 Mo 937 
OKL——Wood 8b Co V Van Deursant 
250 P 524,122 OkL 19. 

S. Mo.—Tenuu Andrews 8b Thurston 
▼ Bandazzo Macaroni Mfff Co., 288 
&W 20, 215 Ma 937 

3L Iowa.—Neola Elevator Co v 
Eruckman, 171 NW 748, 185 Iowa 
1254 

1a—C a m d e n Iron Works v Sewerage 
and Water Board of Xew Orleans, 
75 So 204, 141 Irf>wa 458 
Mo —^Veixa, Andrews 8b Thurston 
V Randazzo Macaroni Mfg Go, 288 
SW 20, 815 Mo 937 

4b OkL^-»Wrood & Co V Van 3Deur- 
sen, 250 P 524, 132 OkL 19 

d- Ga.—Murphy Co v Kimbrough- 
Veazey Co., 118 S R 543, 39 Ga.App 
721—Battle v Smith, 113 S R 285. 
28 Ga.App. 780 

NM.—Tharp v AlUs-Chalmers Mfg 
Co, 81 P2d 702. 42 NM. 443 

^ R S —Biii^twater Paper Co v 
Monadnock Paper Mills, C f! a 
M ass., 161 P2d 860—Bendlx Rome 
Appliances v Radio Accessories 
C(^aaA.Neb 129 P 2d 177 
111—Liebow ft Shell Corporation v 
Medella. 1$ NJBL2d 927, 295 BLApp. 
522 

Xa—^N abors Oil Corporation v Saxn- 
uelg, 127 Sa 868, 170 1 a 57, 


Me.—liewls v. Maraters, 26 A.2d 640, 
189 Me. 17 

Miss—^Ross V Monixnac Veneer Co, 
92 So 828, 129 Miss 698 
Mo—Heffeman v Neumond, 201 8 
W 645, 198 Mo.App 667 
XT—Ehrenworth v George p Stuh- 
mer ft Co, 128 NJB. 108, 829 NT 
210 

Tex.—Bowen v. Virginia Lee Candies, 
C1V.APP, 44 S.W2d 502—Edwards 
V Roberts, Clv.App, 209 SW 247 
7 US —^Bendlx Home Appliances v 
Radio Accessories Co, CCA.Neb 
129 P 2d 177—Marrlnan Medical 
Supply Co V PL Dodge Serum Co, 
CCLAMinn., 47 P2d 458—Moon Mo¬ 
tor Car Co of New Tork v Moon 
I Motor Car Co, CCJLNT, 29 P2d 

s 

Ky—Heidelberg Brewing Co v B 
P Prichard Co, 180 SW2d 849, 
297 Ry 788 

Md—Hendler Creamery co v LU- 
lich, 185 A. 581. 162 Md. 190. 50 A. 
I..R. 207 

NT—^Ehrenworth v George p Stuh- 
mer ft Oo., 128 NE. 108, 229 NT 
210 

^ S —Kentucky Tobacco Products 
Co v. Lucas, DCLEy 5 P2d 723 
Me.—Lewis v Marsters, 26 A.2d 649. 
139 Me. 17 

Miss—Ross V Morrlmac Veneer Co 
92 So 823, 129 Miss 698 
NT—Hyman-Michaels Co v Senior 
A Palmer, 192 NJ5. 407, 265 NT 
8*8 

OkL—Cullen v Tolley, 134 P2d 797 
199 OkL 214 
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Pa.—Coxpns gnrls cited la Freedom 
Oil Works Co V Williams, 158 A. 
741, 743 302 Pa. 61, 

ISCJr p 834 note 41. 

0 US—Pittsburgh Plate Glass Co 
V JarretL DCGa., 42 PSupp 728 
—Goxpus JWzis cited la Moore v 
W B. Grace ft Co., CXXA.SC, 287 
P 108, 10* 

Cal—Long Beach Drug Co v United 
Drug Oo, 88 P2d 698, 18 CaL2d 
158, rehearing denied 89 P2d 886, 
18 Cal 2d 158. 

NT—^Ehrenworth V Gteorge P Stuh- 
mer ft Co. 128 NR 108. 229 NT 
210—George BL Reeves, Inc., v Pul¬ 
ton Market Refrigerating Co, 178 
NTS 568, 105 Miso. 180 
18 C.J. p 884 note 42 

10. Conn.—Finlay v Swlrsky, 181 A. 
420. 108 Conn. 624 

Qa.—Slater v Savannah Sugar Refin¬ 
ing Corporation, 110 SR 769, 28 Ga. 
App 280 

Mo—Heffeman v Neumond, 201 S 
W 645, 198 Mo App 667 

IL Minn.-Koehler ft BUnrichs Mer¬ 
cantile Co V nUnois Glass C6, 178 
NW 703, 148 -Minn 844. 

^ C S —American Weekly v Hous¬ 
ton Printing Corporation, C CJL 
Tex., 184 P 8d 447 
Ark.—International Shoe Co y 
66 SW2d 171, 186 Ark. 799—Slay- 
den V Augusta Cooperage Go, 260 
aw 741, 168 Ark. 688 
Ga.—J R. Watkins Co v Hsirrlaon, 
120 SR 482, 31 Ga.App 270 
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and binding by supplying a consideration on his | While partial performance has been held to 
part before the promise is withdrawn Where the satisfy the requisite of mutuality m a contract of 
goods are deliv^^l* and accepted,W a contract of ^ ,, performed,^* 

sale IS not invalid as lacking mutuality An order . , , 

by the buyer has been held not to constitute such performance by the delivery and acceptance of 

performance as will supply the requisite mutualit} some of the goods sold does not validate the con- 
but there is authority to the contrary tract as to the unexecuted portion 20 


Hlch.—Bastlan v J H. Du Frey Co, 
245 NW 681. 261 Mich. 94 
Mo —J R. Watkins Co ▼ Smith 
App.81SW2d 644. 

Pa.—^Nolle V Mutual Union Brewing 
Co, 108 A. 23. 264 Pa. 634 
Tex.—Cox V Cox. CivApp. 143 S 
W2d 807, error refused—Cable ▼ 
Prigidaire Corporation, Civ App. 
121 SW2d 466 error dismissed— 
Due V W T Rawleigh Co Civ 
App, 68 S W 2d 179 —"W T Raw- 
leigh Co V Gaber, CivA.pp 8 S 
W2d 845—^E>ickens v Rankin, Civ 
App, 268 S W 847 

Wash—Washington Chocolate Co ▼ 
Canterbury Candy Makers, 138 P 2d 
195, 18 Wash 2d 79—W T Raw- 
leigh Oo V Liangeland, 261 P 93. 
145 Wash. 625 

18. Tex.—Gable v Fxigldaire Corpo- 
raUon, CivApp, 121 SW2d 456 
error dismissed—^Blg Four Ice & 
Cold Storage Co v Williams, dv 
App, 9 SW2d 177 

14. Ga—Southern Ry Co v Cathey, 
111 S F 826, 28 Ga.App 621 
Mo—Malloy v Bgyptlan Tie & Tim¬ 
ber Co . 247 S W 469, 212 MoApp 
429 

Tex.—^International Life Ins Go v 
Stuart, CivApp. 201 SW 1088 
Delivery la escorow 
Where alleged purchasers under 
purported contracts for sale of stock 
nowhere in such agreements agreed 
to buy and pay for such stock and 
delivery of stoi^ not paid for was 
not made to them but was made in 
escrow to trustee, such agreements 
were held '^unilateral** and unenforce¬ 
able against estate of one of alleged 
purchasers —In re Peterson's Sstate 
3 726, 286 DlApp 424 

15 US—American Weekly V Hous¬ 
ton Printing Corporation, C.C A. 
Tex., 184 F2d 447—Chas Stolper 
Cooperage Co v Miller Hardwood 
Co, aCA.Wls.. 90 F 2d 173 
Ga.—Coker v Shelton Mills. 128 SSL 
696. 84 GaApp 126 
Ill ^Schmidt V Marine Milk Con¬ 
densing Oo, 197 niApp 279 
Mo—Joseph Schlits Brewing Oo ▼ 
Missouri Poultry 6b Game Co. 229 
SW 818 287 Mo 400—Reynolds v 
Walsh-GrUnth Tie 6b liumber Co, 
App., 227 SW 438 
Tex.—W T Rawleigh Co v Lemon, 
CivApp. 276 SW 1116 
18. Ala.—^Miller v miomason, 166 
So 778, 229 Ala. 267 
Older differing from Ud 
Where a bid was made for famish- ‘ 


ing a city a specified amount of a 
commodity in monthly installments, 
and a contract was made authorizing 
the city by written notice to suspend 
further deliveries, orders subsequent¬ 
ly given by the city for portions of 
the amount covered by the contract 
were not an acceptance of the bid as 
made and did not render the con¬ 
tract binding on the bidder, even as 
to the quantities ordered.—National 
Surety Co v City of Atlanta, 106 S 
SL 179, 161 Ga. 123, opinion conformed 
to 106 S SL 818, 36 GaApp 366 

17 SJ>—McCauU-Dinsmore Co v 
Eeyler, 184 KW 248, 44 SD 418 

18. Ky—Olive BCill Limestone Co v 
Gay-Coleman Const. Co., 51 SW2d 
466. 244 Ey 822 

Mo—Reynolds v Walsh-Grlfflth Tie 
6b Lumber Co, App., 227 S W 488 
Tex.—Gable v Frigidaire Corpora¬ 
tion. CivApp, 121 SW2d 466. 468, 
error dismissed—Big Four Ice & 
Gold Storage Co v Williams, Civ 
App., 9 S W 2d 177—Owen v Fiem- 
ing-Stitzer Road Building Co, Civ 
App, 260 &W 1038—Edwards v 
Roberts, CivApp, 209 SW 247, 
rehear!^ denied 212 S.W 678, er¬ 
ror refused. 

Wash.—Sunset Oil Co v. Vertner, 208 
P2d 906, 84 Wa8h.2d 268 
Mentifloatlon of oontraot 
Shipment by the seller to a third 
party under direct contract result¬ 
ing from contract supplied by the 
buyer, and payment to the buyer 
of the commission on such shipment, 
do not support application of equita¬ 
ble principle of partial performance 
to supply la<& of mutuality—Staley 
V Etorvey, Tex.CivApp. 226 8 W2d 
897, refused no reversible error 
BxpeBdituze of time and money 
The seller's expenditure of time 
and money in the production of goods 
which the purchaser agreed to buy, 
some of which were delivered and 
paid for, was held to make the con¬ 
tract bilateral and binding on both 
parties.—Edwards v Olfutt, 78 SW 
2d 140, 229 MoApp 496 

18. US —William C Atwater 6b Co 
V U S., Ct-CL, 48 sot. 596, 362 U 
S 496, 67 L.Sd. 1089—WlUard. 
Sutherland 6b Co v U S., Ct.Cl 
43 S CL 592, 262 U S 489. 67 LEd 
1086—^Motor Gar Supply Co v Gen¬ 
eral Household Utilities Oo., CCA 
mu, 80F2d 167 

Ark.—Slayden v Augusta Cooperage 
Co.. 260 SW 741. 168 Ark. 688— 
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Rudolph V Laser 246 S W 802, 156 
Ark. 6 

CaL—^Fabbro v Dardi & Co App. 
209 P2d 91, 93 CalApp2d 247— 
Charles Brown 6b Sons v White 
Lunch Co., 268 P 490, 92 CalApp 
457 

Ga.—Bulck Motor Co v Thompson, 
76 SE. 864, 188 Ga. 282—McCaw 
Mfg Co V Felder, 41 SE 664 115 
GKu 408—^Durkee Famous Foods v 
Selig Co. 172 SE. 824, 48 Oa.App 
711—J R. Watkins Co v BCarrison, 
120 SE 482. 31 GaApp 270 
Mo —J R. Watkins Co. v Smith. 
App. 81 SW2d 544—Roberts v 
Harmount Tie 6b Lumber Co, App, 
264 SW 448 

Tex.—Due v W T Rawleigh Co, 
CivApp., 68 SW2d 179 
Delivery to carrier 
Although a contract for the sale of 
coal was not binding while executory 
because it did not impose on the 
seller the obligation to deliver the 
coal, where the coal was to be paid 
for FOB mines, delivery to the 
carrier constituted deU\ ery to the 
buyer, and on sucdi delivery prior 
to notice from the buyer to cease 
shipping a sale was effected.—White 
Oak Coal Co v Ed. R Squler Co, 
MoApp, 219 SW 698 
Oontract serves to fix prio# for 
goods actually delivered.—White Oak 
Coal Co V Ed. R Squler Co., supra. 

flOL US—Motor Gar Supply Co v 
General Household Utilities C6., C 
CA.W18, 80 F2d 167—Robertson 

V Garvan, DCET.. 270 F 648 
Ala.—Stewarts v Redmond, 122 So. 

815, 219 Ala. 866 

CaL—Fabbro v Dardi 6b Go, 269 P2d 
91. 93 CalApp 2d 247 
Colo—Cohen v Clayton Coal Co., 281 
P 111, 86 Colo 270, 74 A.L.R. 467. 
Ga.—Buiefc Motor Co v Thompson, 
76 SE. 854, 188 Oa. 282—McCaw 
Mfg Co V Felder 41 SE 664, 116 
Ga. 408—Durkee Famous Foods v 
Seltg Co.. 178 GE 824 48 GaApp 
711—J R. Watkins Co v Btarrison, 
120 SR 482. 81 GaApp 270. 

Iowa.—Wickham 6b Burton Coal Go 

V Farmers* Lumber Co, 179 MW 
417, 189 Iowa 1188, 14 AL.R. 1298. 

Mass—^Bernstein v W R Mfg Co, 
131 NR 200, 288 Masa 689 
Wash.—^Mowbray Pearson Co v R 
H Stanton Co, 187 F 870, 109 
Wash. 601, reheard 190 P 830 109 
Wash. 601. 

Bstoppal 

Seller's contention that by partial 
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(f) Pro\'isions Limiting or Nullifying Obliga¬ 
tions 

aa In general 

bb Time for delivery 

cc Right to cancel or terminate contract 

dd Circumstances excusmg performance 

aa. In General 

Provisions In a sales contract which nullify or render 
Illusory the obligation of either the buyer or the seller 
deprive the contract of mutuality 

Provisions m a contract of sale which in effect 
nullify or negatii e the obligation of either the buyer 
or the seller and render it illusory and not enforce¬ 
able deprive the contract of mutuality,^! as where 
the contract provides that it is subject to delay 
and ability of the seller to ship and is not subject 
to cancellabon by the buyer** However, sub¬ 
sidiary provisions m the contract will not be con¬ 
strued so as to destroy or nullify a mutual and bmd- 
obligation unless their terms imperatively de¬ 
mand such a construction** Where the contract 
contains mutual promises of both the buyer and the 
seller, the fact that mattem concemmg the details 
of performance are left to the option of one of them 


does not dq)nve the contract of mutualily *^ Thus, 
a contract does not lack mutuality because it gives 
an option to either the buyer or the seller as to the 
source of the product sold,*® the mode of packing 
the goods to be shipped,*® the place of delivery,*7 
o* the mode or time of payment*® Also, a con¬ 
tract of sale IS not rendered unilateral by a reserva¬ 
tion in the seller of a right to determine or modify 
the credit to be extended under the contract,*® or 
by a provision requiring the buyer to furnish satis¬ 
factory proof of his ability to pay as agreed.®® 

bb Time for Delivery 

A contract of sale may lack mutuality where no time 
for delivery Is specified or where the time for delivery is 
left entirely to the discretion or desire of the buyer 

A contract of sale may be void for want of 
mutuality where no time for shipment or delivery 
of the goods sold is speafied therein,®^ and the con¬ 
tract lacks mutuality where it leaves the time for 
delivery entirely to the discretion or desire of 
the buyer ®* However, if the contract can be con¬ 
strued as calling for performance or dehvery withm 
a reasonable time, the fact that it does not specify 
a de&iite time does not render it void for lack of 


perfomutaoe in shlpplzia aoods, the 
buyer was estopped from raising 
question of mutuality was held un¬ 
tenable.—sEUnd. Rolph & Co V Ber- 
taut 4b Co. DCLa.. 9 F2d 191. re¬ 
versed on other grounds, CCJL. 17 
FSd 496. 

fil. Ga^—Slater ▼ Savannah Suaar 
Refininsr Corporation. 110 SJl 759, 
98 GhuApp 280 

NY—Hartman Coal Co v William 
J Howe Co, 232 NTS 584. 129 
Kisc. 762 

Tex.—Portland Gasoline Co v Su¬ 
perior Harfcetinff Co^ ClvJbpp.. 240 
SW2d 246 

as. NT—Hartman Coal Co ▼ Wil¬ 
liam J Howe Ca. 222 NTS 584 
129 Ulsa 762 

Ga.—Slater v Savannah Sugar 
Refining Corporation, 110 S.11 769. 
28 GaALpp 380 
ThrwiiTses ImM not mnsogy 
Promise by seller to sell to pnr- 
t^iaaer sH hla stodk of a specified 
prodnct, aobfect to right of seller to 
hold out temporarily, bat not beyond 
the term of the contract, some of 
snoh product, and premise by buyer 
to purebase seller's eaUre stock, sub¬ 
ject to right to reject that wh|di is 
ansatlafactory, were not *^iisonr 
braBtaes.’' but were binding on both 
partlea, Mnoo both parties to the con¬ 
tract were bound to act reasonably 
la tbe premises—^Redbird Farm v 
Provideiice liive Poultry Co.. 11 A.2d 
720. 64 HL 439 


Optioas as to goods to bs Shljn^ 
Provision of contract that seller, 
after assisting in advertising and 
selling the goods, might make selee* 
tion from the various kinds of goods 
specified, and vary the amounts spec¬ 
ified. was held not to relieve the sell¬ 
er of its duty to famish, or the pur¬ 
chaser from its duty to purchase, the 
goods according to descriptions and 
aggregate quantities stipulated in the 
contract.—Oglesby Grocery Co v 
Puyallup & Sumner yvuit Growers’ 
Canning Cou. 112 S3L 6A *8 GaApp 
790 

Cfoades fixed by buyer 
A provision in a contract for the 
purchase of a commodity giving the 
buyer the right to fix the grade, 
which Is a common provision in such 
contracts, does not render it unen¬ 
forceable against the seUer—^Har¬ 
ness V IfUttraU, Tex.Giv.App. 225 & : 
W 810 

us—Levy-Ward Grocer Co v 
I^ambom, COAInd, 69 F2d 783, 
certiorari denied 65 S Ct. 79, 298 U 
S 567, 79 IjM. 666 
Ga.—Seabrook Coal Co v Uoorei. 108 
S.B. 889, 25 QfuApp 613 
as- Neb—CL W Hull Co v Wester 
field, 186 NW 992, 107 Neb 706. 
29 AJUR. 105 

Mae from wblcfii oosl to be shipped 
Neb—CL W HuU Oa ▼ Westerfieid, 
supra. 

86. Gar^Slster v Savannah Sugar 
Refining Corporation, 110 S.B 769. 
28 Ga.App 280 


87 Ky—Ross-Vaoghan Tobacco Co 
V Johnson, 208 SW 487, 182 Ky 
825 

98. Ga.—Slater v Savannah Sugar 
Refining Corporation, 110 SJL 769, 
28 GaApp 280 

NT—Parsons v lApo, 288 NTS 60. 
158 Hisa 82. affirmed Parsons v 
First Trust & Deposit Co, 277 N 
TS 426. 848 AppDlv 681 and 277 
NTS 428, 248 AppJ>iY 681. af¬ 
firmed 200 NJBL 81, 269 NT 680 
89 US—A. B. Small Co v Lam- 
bom & Co.. Ga.. 45 set. 800, 267 
US 248, 69LJB2d.597 
Qcl— gl i m ax Overall Co v Converse 
& Co.. 148 SJBL 849. 89 GaJtpp 742 
—Mendel v Converse & Go. 118 
S BL 588, 80 Ga.App 649—Slater v 
Savannah Sugar Refining Corpora¬ 
tion. 110 SSL 759, 28 Ga.App 280 
NC—Wellington-Sears d: Co v Dise 
Awning ft Tent Co. 147 S.B. 18,196 
NC 748. 

8a US—Lehigh Structural Steel 
I Co V Great Lakes Const. Go, C C 
ANT.. 72 F2d 229 
8L Tex.—Hooven Radiator Co v 
Little Motor Kar Co, ClvJUDP, 291 
SW 818 

38. Tex.—Hooven Radiator Co v 
Idttle Motor Har Co., supra. 
Shipment as soon as possible 
A contract calling for shipment as 
soon as possible with the right In the 
buyer to deslgamte the date is void 
for want of mutuality—Hooven Bar 
diator Co v. Little Motor Har Col. 
supra. 
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mutuality 38 So, where a time for debvery is 
fixed by custom,8^ or by construction of the con¬ 
tract by the parties,*® the failure of the contract to 
fix a defimte time does not render it umlateral or 
lacking m mutuality Likewise, where the time for 
delivery is fixed by the contract as dunng a speci¬ 
fied period or between speafied dates, the fact that 
It reserves to the buyer** or to the seller*^ the right 
to fix the dates of delivery withm the contract pe¬ 
riod does not render the contract umlateral or void 
for want of mutuality A contract for purchase 
and sale has been held not to lack mutuality because 
it obhges the seller to make shipments when as¬ 
signed cars are furnished by a earner ** Where the 
contract calls for delivery in several shipments, 
as to only one of which the time for shipment is 
specified, the contract may be valid and enforceable 
as to such shipment, although void for want of 
mutuality as to the other shipments.** 


cc. Ihght to Cancel or Terminate Contract 

A contract of salo which confers on one of the par¬ 
ties an arbitrary right of cancellation lacks mutuality 

A contract for the future dehvery of personal 
property which confers on either the buyer or the 
seller an arbitrary right of cancellation lacks mutu¬ 
ality and is unenforceable,^* unless the right to 
cancel or terminate the contract is otherwise sup¬ 
ported by a sufficient consideration,as where the 
contract proMdes that the party terminating the 
contract ^all forfeit an unearned consideration of 
a serious nature ^8 So, a contract under which the 
purchaser is required to take a certain amount of 
goods each year is mvalid where it contains a pro¬ 
vision that he shall be released if he cannot use 
the full amount for any unforeseen reason.** How¬ 
ever, a nght or option to cancel does not render 
the contract mvalid if its exercise is not dependent 
on the arbitrary and unregulated decision of the 
optionee,** but on happenings or circumstances 
which are not under his control,*® such as acbon 


88. U S—Antomatle Sprinkler Ck> 
of America v Sherman, OC.A.Ga. 
294 F 688 

Ga.—Southern Upholsterlnfr Co v 
Iileberman, 109 S S. 509, 27 Ga.App 
708—Seahrobk Goal Co v Moore 
108 SJBL 889, 25 GaJlpp 613 

Time of pexfonnaiLoe not piroinlsed 
A provision in a contract for sale 
and purchase of apparatus, to be in¬ 
stalled by the seller, that it was un¬ 
derstood that the seller promises 
no time of performance,** was held 
not to render the contract void for 
lack of mutuality, the provision be- 
Inff construed to mean only that per¬ 
formance was not to he regulred by 
any particular date, hut within a rea¬ 
sonable time —Automatic Sprinkler 
Co of America v Sherman, C.CA.Ga., 
294 F 588 

84. Ga.—J J Williamson & Co v 
Morgan, 106 8.SI. 916. 26 Ga.App 
718 

95m ITS—American Refining Co v 
Bartman, CCJLOkL, 261 F 66L 

D^Uvny as under prior ooniraot 
IT S —American Refining Co v Bart¬ 
man, supra. 

86. RL—Iiotus Grain ft Coal Co v 
Zimmer, 217 RLApp 691. 

Mo—Riddle V Gaatner, 209 SW 127, 
202 MoApp 684. 

87. IT.S—W a Goff Co V Lambom 
ft Co, eXLAGa., 281 F 618, certio¬ 
rari denied 48 S Ct. 95, 260 U S 784, 
67 KEkL 4S7 

Ga.—Daniel v Reeves, 77 SJS, 1067 
189 Ga. 646—Slater v Savannah 
Sugar Refining Corporation, 110 S 
B. 758. 28 GaApp 280 


88. Ala.—Mosa v Onlf States Steel 
Corporation, 140 So 402, 224 Ala. 
430 

39 Tex—Bboven Radiator Co v 
Little Motor Kar Co, ClvApp, 281 
SW 818 

40 US—^Motor Car Supply Co v 
General Household ITtilities Co, C 
CJLWVa., 80 F2d 167—Hunt v 
Stimson, CCJLHy., 28 F2d 447— 
IT S V White Oak Coal Co, C.CA. 
WVa.. 6 F2d 489—McCaffrey v B 
B ft R. Knight, DCRL, 282 F 884 
—Velle Motor Car Co v Kopmeier 
Motor Car Co., Wis., 194 F 824, 114 
OCA. 284 

Ala.—Coaby-Hodges Milling Co v 
RUey, 149 So 612, 227 Ala. 847— 
Owensboro Wagon Co v Benton 
Mercantile Co., 85 So 723, 204 Ala. 
415 

CaL—Fabbro v Dardi ft Co, 209 P 2d 
91, 98 CaLApp 2d 247—Charles 

Brown ft Sons v White Lunch Co., 
268 P 490, 92 CalApp 457 
Conn.—Gurfein v Werbelovsky, 118 
A. 82 97 Conn. 708 

Ga.-Tift V Shiver, 102 SJBL 47. 24 
GaApp 688 

Ky—Fowler's Bootery v Selby Shoe 
Co, 117 SW 2d 981, 278 Ky 670 
Mass.—^Bernstein v W B. Mfg Co., 
181 NB 200, 288 Mass. 589 
Va.—American Agricultural Chemical 
Co V Kennedy, 48 S.EI 868, 103 Va. 
171 

Oanosnatioa by ser vice of notice 
A provision authorising a cancella¬ 
tion of the contract as to future de¬ 
liveries by the service of a written 
notice has been held to render the 
contract invalid as lacking in mutual¬ 
ity—^National Surety Co ▼ City of 
Atlanta. 106 SB. 179, 161 Ga. 123, re¬ 
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versing judgment 102 SB. 175, 24 Ga. 
A.PP 782, opinion of Supreme Court 
conformed to 106 S B. 818, 26 Ga.App 
866 

Oontract constened an not granting 
option 

US—Boehmer Coal Co v Burton 
Coal Co., C.CAA10.. 2 F2d 626 

41. IT S —Hunt V Stimson, CCAu 
Ky., 28 F 2d 447—Bleetrio Manage¬ 
ment ft Engineering Corporation v 
United Power ft Light Corporation 
(of Kanaas), CGABan., 19 F2d 
81L 

CaL—^Rosenberg v Rogers, 186 P 
866, 44 CaLApp 196 

43. La.—Nabors Oil Corporation v 
SamuelB, 127 So 363, 170 La. 67 

43. Ky—Rehn-Zeiher Co v H. B 
Walker Co, 160 aW 777, 166 Ky. 
6, 49 LRA.,NS., 694 

44. US—Hunt v. Stimson, CCA. 
Ky 28 F2d 447—Peck V Stafford 
Flonr MUls Co, CCAArk.. 289 F. 
48 

Cal—Melton v. Story, 298 P 1082, 
118 CoIApp 609 

Conn.—Gurfein v. Werbelovsky, 118 
A. 82, 97 Conn 708 
Ky—Acme-Jones Co v Ellis ICilling 
Ca, 255 SW 829, 200 Ky 811. 
OkL—Consolidated Pipe Line Ck> v 
British. American Oil Co., 21 P8d 
762, 168 Okl. 17L 

48. US—Hunt V. Stimson, CCA. 
Ky, 28 P 2d 447—W H. Goff Co v 
Ijambom ft Co, CCAGa., 281 F 
618, cerUorarl denied 48 SCt. 95 
260 US 784, 67 LBd. 487 
Loss of vessel oaxzySng goods 
US—Wessel v Seminole Phosphate 
Co, CCAATC, 18 F2d 999 
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or inaction on the part of tiie other party Ac¬ 
cordingly, a nght to cancel reserved to the seller 
in the event of the bu>er*s failure or refusal to com¬ 
ply with provisions of the contract does not destroy 
mutuality and render the contract unenforceable,^^ 
nor does a reservation to the bujer of a nght or 
option to cancel the contract on default of the 
seller render the contract void for want of mutu- 
ahly^s Where the bu>er has made a payment on 
the purchase pnce, a pro\'ision in the contract grant¬ 
ing the bujer a right to the return of such pay¬ 
ment on request before delivery docs not render the 
contract void for want of mutuality 

dd. Circumstances Excusing Performance 
Stipulations In a contract of sale, which excuse per¬ 
formance by a party for causes beyond his control, do 
not destroy mutuality 


Stipulations in a contract of sale which excuse 
performance by a party thereto for causes beyond 
his control do not destroy mutuality 50 in this 
category are provisions which relieve the seller from 
liability for failure to deliver or perform in case 
of an emergency or other cause not under his con- 
trol,5i such as war, strike, boycott, fire, or other 
speafied causes 52 A g^ranty by the seller agamst 
a decline in the pnce of the goods purchased to 
the date of shipment has been held not to render 
a contract to sell future goods void for want of 
mutuality 53 a provision to the effect that a delay 
or defect in any particular delivery would be no 
cause for cancehng any portion of the contract 
other than such particular delivery has been held not 
to depnve the contract of mutually 54 


46 us —Hind, Holph & Co v Be]> 
tant & Oo. CaA.La.. 17 F2d 485— 
Peck V Stafford Flour IdOlls. C CJl. 
Ark.. 289 F 48 

4? US —James B. Berry's Sons Co 
of Illinois V 3Jonark Gasoline & 
on Co. C.CAMO. 82 F2d 74. 64 
AX.R. 1110 

Pa.—Casinffhead Gas Co v Osborn. 

112 A. 469 269 Pa. 395 
Tex.—Dale OH & Befinlnff Co v dty 
of Tulla. dvJLpp. 25 S.TV2d 671 
PSUnre to pay past-due bills 
US.—Peck V Stafford Flour Mills 
Co. aCJLArk.. 289 F 48 
4& Cal—Hoffue-Kellofirar Co v Ba¬ 
ker, 190 P 493, 47 Cal App 247 
Iowa.—Neola Elevator Co v Kruok- 
man, 171 NW 743, 185 Iowa 1254 
'Waah .—Kent Lumber & Timber Co 
V Montbome Lumber Co., 272 P 
957 150 Waab. 877 

40 Tex.—Paye ▼ Hancock CivApp, 
200 aw 2d 431. 

50. Ala.—Moss v Gulf States Steel 
Corporation, 140 So 402, 224 Ala. 
480 

Qa.—Aspironal Iiaboratories v Ros- 
enblaf; 129 SJEL 140, 84 GaApp 
255 

K T —Edison Electric Illuminating 
Go. of Brooklim v Thacher 128 N* 
E. 124, 229 NY 173, reargument 
denied 129 NR 928. 229 NY 610 
Va.—C. G Blake Co v W R. Smith 
A Son, 188 SJS. 685, 147 Va. 960 
Pexfbemaaoe ^■oommerelaXly iiuprao- 
tloal* 

Mich.—Edgar v Hewett Grain & Pro¬ 
vision Co of Escanaba, 202 NW 
972, 280 Hidb. 168 
nurbOitr to aeoept dsilWT 
La.—XCennon v Brook8-Scanl<»i Co, 
86 Sol 675. 148 La. 120. 

IBaooilveiacgr of buyev 
Where railroad company, which 
hed oontracted for purchase of fuel 
oil, became insolvent, and receivers 
were appointed, tact that seller could 


not, after company's default, be re¬ 
paired to furnish oil without pay¬ 
ment, does not destroy mutuality of 
contract.—^Texas Co v International 
& G N Ry Co, Tex., 250 F 742. 
168 CCA. 74. certiorari denied Cen¬ 
tral Trust Co of New York v Tex¬ 
as Co 89 set. 888, 249 US 618, 
68 LJSd. 802 

51 US—^Memphis Furniture Mfg 
Co V Wemyes Furniture Co, C. 
CA.Tenn.. 2 F2d 428—^Peck v 
Stafford Flour Mills Co, C C.A. 
Ark., 289 F 48—Moore v W R. 
Grace A Co, C.CA.SC, 287 F 108 
Ga.—Palmer-Murphey Co v Kim- 
brough-Veazey Co, 116 SR 542, 29 
GaApp 721—Battle v Smith, 118 
SR 285, 28 GaApp 760—Slater v 
Savannah Sugar Refining Corponu- 
tion, 110 SR 759, 28 GaApp 280 
Ran.—Amsden Lumber Co v Stan¬ 
ton, 294 P 853, 182 Ran. 91, 74 
AJiJEL 990 

La.—John J Meier & C6 v Schmidt 
A Ziegler, 125 So 191, 12 I#aApp 
481. 

Maes.—^Bernstein v W B Mfg Co, 
126 NR 796, 285 Mass. 425 
NY—U S Expansion Bolt Co v 
Marmersteln, 169 NYS. 244, 181 
AppDiv 790 

Okl—Wood & Co V Van Deursen, 
250 P 624, 122 Okl 19 
Va.—-Wessel, Duval & Co v Croset 
Cooperage Co., 180 SR. 898, 143 
Va. 469 

82. US—A. R Small Co v Lam- 
bom A Co, Ga., 45 S.Ct. 300, 267 
US 248 69 L.Ed. 597—Handley- 
Made Co. V Godchaux Sugar Co, 
aCA-Texm., 2 F2d 485—New Eng¬ 
land Oil Coiporation v Island Oil 
Marketing Corporation, aCA-Va.. 
288 F 961, certiorari denied 44 S 
Ct. 7, 268 US 702, 68 L.Ed. 514 
Ga.—Bridges ▼. Home Guano Co, 
125 SR 872, 88 GaApp 305—Sla¬ 
ter V Savannah Sugar Refining 
Corporation, 110 SR. 759, 28 Ga. 
App 280 


NJ—Schnoll y Dutt, 26 A.2d 880, 
128 NJLaw 476 

NY—Cereal Producta v Greater N 
Y Industries, 80 NYS 2d 82, 274 
AppDiv 817 

Okl—Wood & Co V Van Deursen, 
250 P 624, 122 OkL 19 
Tex.—^Black Hardware Oo v Mt, 
Vemon-Woodberry Mills, Civ App, 
72 SW2d 808, error dismissed. 
BstabUshment of pnota system 
Where orders for the purchase of 
a product were impliedly accepted 
by the seller valid contract weue not 
precluded from being entered into 
because the parties were operating 
under a puota system where such 
system was the seller's effort to 
make an epuitahle adjustment among 
its customers because of the war re¬ 
strictions and when the emergency 
subsided shipments were resumed 
and the puota system disregarded 
pro tanto —Calcasieu Paper Co v 
Memphis Paper Co, 222 SW2d 617, 
82 TennApp 298 

58, US —^In re Charles Wacker Co, 
DCMd., 244 F 483, affirmed Sol- 
ter V Leedom A WorreU Co, 252 
F 188, 164 CCA. 246 
Buyer's right to purchase elsewhere 
A sale contract providing tbe.t 
buyer ‘la at liberty to buy other coal 
of similar puality, if able to do so at 
lower prices than those provided in 
thie contract,*' is not unilateral, but 
Is In the nature of a guaranty by the 
seller that the prices shall not go 
below those in the contract, end the 
contingency depends, not on the buy¬ 
er's will, but on the decline of the 
market, whi<A ie beyond his control 
and such psovlaion is an inducement 
for the buyer to make a seasonal 
contract and will be enforced.—C W 
Hull Co v Weaterfleld. 186 NW 992, 
107 Neb 705 20 A-L.R. 106 

64. NC—Welllngton-Sears & Co v 
Dize Awning A Tent Co, 147 SR. 
18. 196 NC 748. 
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(g) Contract Signed by One Party Only 

Performance by a party who has not signed a con- 
traet of sale renders It enforceable against the party who 
did sign the contract. 

A contract of sale signed by one party only be¬ 
comes binding against the party who did sign when 
the party who was not bound acts thereon and per¬ 
forms 5® The fact that the buyer could defeat en¬ 
forcement of a contract which was signed only by 
the seller by interposing the statute of frauds as a 
defense does not render the contract umlateral and 
lacking in mutuality so as to render it unenforceable 
against the seller 

(h) Sales Agency or Distributor Contracts 

Contracts of sales agency must, as « general rule, 
possess mutuality of obligation to be enforceable 


Contracts between a producer, manufacturer, or 
other seller and a jobber, distributor, retailer, or 
other buyer, which contemplate the distribution or 
resale of the products of the former by the latter, 
sometimes known as contracts of sales agency, 
or of distributorship®® or dealership,®® must, as a 
general rule, be mutually obligatory on both parties 
in order to be enforceable®® Contracts of this 
nature generally lack mutuality and are tmenforce- 
able \\here performance thereunder is not obligatory 
on one or both of the parties,®i as where the con¬ 
tract IS terminable at will ®® Thus, generally, mu¬ 
tuality is lackmg where the contract does not bind 
the seller to sell or deliver,®® as well as where no 
defimte obligation to buy or otherwise perform is 
placed on the buyer ®^ So, such an agreement look- 


55. KJ—Cities Service Securities 
Co V McFarland, 169 A. 800, 10 
Njmac. 677. 

55. Mo ^Riddle v Castner. 209 SW 
127. 202 MoJLpp 684. 

57 ns.—-Falstaff Brewinsr Corpora¬ 
tion ▼ Iowa Fruit & Produce Co, 
aCJLNeb 112 F2d 101—B. L Du 
Pont De Nemours & Co v dal- 
borne-Reno Co. CCLA.Iowa. 64 F 
2d 224, 89 A.L.R. 238 certiorari 
denied daibome-Reno Co v B. I. 
l>u (Pont Be Nemours & Co, 54 S 
Ct 64, 290 US 646, 78 Ii.Bd. 661 
Wash.—Sargent r Brew-Bnglish, 
Ina, 121 P2d 878. 12 Wa8h.2d 820 
srature of oontraot 
Contracts of this kind are not pure 
sales contracts, but have some of 
the characteristics of agency and of 
factorage contracts.—Bendbc Home 
Appliances v Radio Accessories Co, 
CC.Ajreb, 129 F2d 177 

58. US—Motor Car Supply Co v 
General Household Utilities Co, 
aC.A.WVa.. 80 F2d 167 
Md.—FOster-Porter Enterprises v Be 
Mare, 81 A.2d 826 

69 US—Ford Motor Co v Kirk- 
myer Motor Co^ CCLA.Va., 66 F 
2d 1001 

Or—Howland r Jton Fireman Mfg 
Co 213 P2d 177, 188 Or 230, re¬ 
hearing denied 216 P 880, 188 Or 
230 

50. US—^Terre Haute Brewing Co 

V Bugan, aCJLMo, 102 F2d 425 
—Motor Car Supply Go v General 
Household Utilities Co, aCJLW. 
Ya.. 80 F2d 167—Ford Motor Co 

V Eirkmyer Motor Co, C.CA.Va., 

65 F2d 1001—B. I. Bu Pont Be 
Nemours & Co v daibome-Reno 
Co, aOA.Iowa, 64 F2d 224 89 

AJCj.R. 238, certiorari denied dal- 
bome-Reno Co v SL I. Bu Pont Be 
Nemours & Go, 54 SCt. 64, 290 
US, 646, 78 LuBd. 661—Curtiss 
Candy Co v Silberman, CCLA. 
Tenn., 45 F.2d 461. 


Cal —Scott V dine Blectrlc Mfg Co, 
286 P 849 104 CalApp 122 
Conn.—R. F Baker & Co v P Bal- 
lantlne & Sons, 20 A.2d 82, 127 
Conn. 680, 187 A.B.R. 916 
Gku—Pepsl-Cola Co v Wright, 2 S B 
2d 78 187 Ga. 723 

Ind.—^International Shoe Co v Bao 
53 NB2d 686 114 IndJ^p. 641 

supplementary opinion 61 NJB12d 
86. 116 IndAj)P 78 

NY—Plant Mfg Corporation v 
Renner, 212 NYS. 710, 214 App 
Biv 606, affirmed 154 N.B. 604, 243 
NY. 667 

Okl—Bamsdall Refining Co v Des¬ 
mond, 46 P2d 918, 178 OkL 177 
S.C—^International Shoe Co v Hem- 
don, 138 SB 2d 202, 185 SC 188, 
45 A.IiJt. 1192. 

Tex.—General Shoe Corporation v 
Hall, dvJtpp, 128 SW2d 721— 
Ft Smith Couch St Bedding Co v 
Gteorge, dvJ^pp, 222 SW 885 

51. US—Terre Haute Brewing Co. 

V Bogan, CaA.Mo, 102 F2d 425 
—Curtias Candy Co v Silberman, 
CCULTenn., 45 F2d 451. 

Ind.—International Shoe Co v Lacy. 
58 NB.2d 686, 114 IndA.pp 641, 
supplementary opinion 61 NJ5S.2d 
86, 116 Ind App 78 

SC—^Intematfonal Shoe Co v Hern¬ 
don. 188 SB 202, 185 SC 188, 45 

A. LuR. 1192 

52 , US—^Bendix Home Appliances 

V Radio Accessories Co, C.C.A. 
Neb, 129 F 2d 177—Motor Car Sup¬ 
ply Co V General Household Utili¬ 
ties Co, aCJLWVa., 80 F2d 167— 

B. I. Bu Pont De Nemours & Co v 
daibome-Reno Co, C.ClA.Iowa« 64 
F2d 224, 89 A.I 1 R. 288, certiorari 
denied Claiborae-Reno Co v B. L 
Bu Pont Be Nemours St Co, 54 6 
Gt 64, 290 n& 646, 78 L.Bd. 561 

Conn.— R. F Baker & Co v P Bal- 
lantine ds Sons, 20 A.2d 82, 127 
Conn. 680, 187 AJi.R. 916 
■xpeadltuxes by the buyer dlstrilm- 
tor 

Where contract between m an uf ac¬ 

619 


turer and distributor granting dis¬ 
tributor exclusive right to sell man¬ 
ufacturer's machines in certain terri¬ 
tory. as originally written, was not 
enforceable by either party because 
it was made expressly terminable at 
will of either party, rights of par¬ 
ties were not changed by fact that 
distributor on faith of contract in¬ 
curred expenses or suffered loss in 
making preparations for distributing 
machines in territory assigned to it. 
—^Bendix Home Appliances v Radio 
Accessories Co., C.CJLNeb, 129 F 2d 
177 

63. US—Motor Car Supply Co v 
General Household Utilities Co, C. 
CJLWVa., 80 F2d 167—FOrd Mo¬ 
tor Co v Elirkmyer Motor Co., CL 
CJLVa., 65 F 3d 1001 

64. Cal —Scott V dine Blectrlc 
Mfg Co, 2S5 P 849, 104 CaLApp 
122 

Ga.—Pepsl-Cola Co v Wright, 2 S. 

E.2d 78 187 Ga. 728 
Ihd.—^International Shoe Co v lAcy, 
58 NB.2d 636, 114 IndJLpp 641, 
supplementary opinion 61 NJED.2d 
85, 116 Ind,App 78 

E 7 —Laurel ClUta Vtg & Dtstrtbnt- 
Sng Co V Prichard, 75 SW.2d 401, 
255 Ky 762. 

NY —Plant Mfg Corporation v Ren¬ 
ner, 213 NYS 710, 214 AppJMv. 
606, affirmed 154 N.BL 604. 248 
NY 557—Van Slyke News Agency 
V News Syndicate Co, 202 NYS. 
725 207 App Dlv. 786, motion 

granted 164 NR 600, 249 NY 602 
Tex.—General Shoe Corporation v 
Hall, dvApp. 128 SW2d 721—Ft. 
Smith Couch St Bedding Co. v 
George, dvALpp, 222 SW. 885 
i No obUgation to stay la btudness 
A contract, granting exclusive 
agency for sale of particular brand 
in certain territory as long aa agent 
wished to put his personal time and 
financial backing into it and remain¬ 
ed in business, was void for laxdc of 
mutuality—Terre Haute Brewing Co 
V. Bugan, aCJLMo.. 102 F2d 426 
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ing to the sale and purchase of merchandise without 
specification of the amount to be bought or sold 
and duration of the contract or with an arbitrary 
right of termination lacks mutuality and is unen¬ 
forceable 

Contracts of this nature^ however, have been 
said to be presumably entered mto with the intention 
of performance in good faith by both parties,®® with 
the courts being dismclmed to hold them void for 
lack of mutuality of obligation because the obliga¬ 
tion of one IS imperfectly expressed, or even in the 
absence of an express statement of an obligation 
where the contract is for a defimte term.®^ Ac¬ 
cordingly, the essential mutuality of obligation may 


be implied in sudi contracts,®® as where from the 
whole contract it is mamfest that the parties in¬ 
tended that for an express obligation on one of ^em 
there should be a correspondmg obhgation on the 
other,®® and such contracts have frequently been 
upheld against a charge of want of mutuality,70 
even where the amount or quantity of the product 
to be bought or sold is not specified m the contract 
or IS otherwise uncertain 7i 

Mutuality of obhgation is not essential to render 
such contracts enforceable where there is a separate 
vahd consideration as an mducement to the agree- 
ment,7® and execution of the contract or per- 


68- TTS—Motor Co v. Klrk- 
myer Motor Co, CCJLVa., 65 P2d 
1001. 

Okl—^Bamsdall Hefining Co y Des^ 
mond, 46 P2d SIS 178 OU 177 
68: US.—Bendlx Home Appliances 

V Badlo Accessories Co.. G.CA. 
Neb.. 129 F2d 177 

67- US.—Bendlx Home Appliances 

V Radio Accessories Co. supra. 
Or—Howland v Iron Fireman Mfg 

Co., 218 P 2d 177, 188 Or 280. re¬ 
hearing denied 215 P2d 880. 188 
Or 280 

68. US—Bach v Friden Calculat¬ 
ing Maxdi. Co, aCA.Ohio, 165 F 
ad 861. 

KT—Alida Oil Burner Sales Cor¬ 
poration V Berggren & Anderson 
Mach. Co.. 296 NTS 88. 251 App 
Plv. 745 

Or.—Moore v Sh8U On Co., 6 P2d 
21$. 189 Or 72 

68. US—^Bendlx Home Appliances 

V Radio Accessories Co, CC.A 
Neb. 129 F2d 177—Marrinan Med¬ 
ical Supply CO V Ft Dodge Serum 
Co. aCAMinxL. 47 F2d 458 

Fa.—Sheesley v Blsbee Iilnseed Co., 
10 A2d 401. 837 Fa. 197 
Jkaneaded oontsaot 
Where contract between manufac¬ 
turer and distributor granting dis¬ 
tributor excluslie right to sell ma¬ 
chines in certain territory, as orig¬ 
inally executed was unenforceable 
beoanse terminable at will of either 
party, an amended contract provid¬ 
ing that manufacturer would con¬ 
tinue contract in foU force for one 
year from date of its execution In or¬ 
der that distributor might have op¬ 
portunity to recoup losses whidb It 
had sustained up to such time under 
original contract was not void for 
want of *teutnality of obligation,** 
an Intent by both pairties to be Ob¬ 
ligated being implied.—Bendlx Heme 
Appliances v Radio Accessories Cow, 
CCLAKeb. 139 F 2d 177 
TO. US.—Buggs r Ford Motor Co., 
COA-Wis., 113 F.2d 618, oertio- 
lari denied 61 aCt. 65, 811 U a 688, | 


85 Ii Ed. 444—Hen-Rad Corporation 

V R. C Bohannan, Ino., C C AOhlo 
80 F2d 251—Chevrolet Motor Co 

V Gladding. CCLAMd.. 42 F 2d 440. 
certiorari denied 61 SCt 78. 282 
US 872. 76 luBd. 770—Abrams v 
George E. Heith Co. CCJLNJ^ 
80 F 2d 90—Kamm v Pritchard, C 
CA.M1SS, 296 F 871—Ellis v Dodge 
Bros. G CA.Ga.. 246 F 764, 169 C 
GA. 66 

Ky—Peck-wmilamson Heating & 

Ventilating Co. v Miller & Harris. 
118 awr 876 

Neb —Anabaeher-Slegle Corporation 

V MiUer Chemical Co., 288 NW 
638, 187 Neb 142 

NT—Insnl Chemical Co v Schas- 
seur, 279 NTS 961, 244 AppJHv 
808 

Or—^Howland v Iron Fireman Mfg 
Co. 218 P2d 177, 188 Or 230, re¬ 
hearing denied 215 P2d 880. 188 
Op 230—Moore v Shell Oil Co., 6 
PAd 216. 189 Or 72—Kelp Ore 
Remedies Corporation v Brooten, 
277 P 716,129 Or 867 
Fa.—Sheesley v Blsbee Linseed Oil 
Co.. 10 A2d 401, 887 Pa. 197 
Va.—New Idea Spreader Co v R. M. 
Rogers & Sons, 94 S 3D. 851, 122 Va. 
54 

Modlflcstlon of ooatraot 
WThere a motor company had con¬ 
tracted in writing with a sales agen¬ 
cy for delivery of certain automo¬ 
biles, a subseQuent oral agreement 
between the general sales agent of 
the company and the agency, where¬ 
by the company modlded the original 
contracts and bound itself to deUver 
the particular automobiles spedfled 
in the shlppinsf orders at the time 
therein stated bound the comiiany < 
and was not Invalid as a mere nu¬ 
dum pactum, the company obligating 
itself to sell, and &e agency not 
only to buy at the prices fixed byj 
the company, but to continue as 
agents for the sale of the automo¬ 
biles. to rent a garage and employ 
mechanics and salesmen, advertise 
the company's products, and to do 
what was necessary for the mutual 
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advantage of the contracting partlea 
—Erskine v Chevrolet Motors Co, 
117 S.E. 706. 185 NC 479. 82 A.L.E. 
196 

71- US—Bach v Friden Calculating 
Mach. Co., COA-Ohlo. 155 F2d 861 
—Bendlx Home Appliances v Ra¬ 
dio Accessories Co. ac ANeb., 129 
F2d 177—Faistafl Brewing Corpo¬ 
ration V Iowa Wxuit & Produce Co, 
CCA-Neb. 112 F2d 101-^tts- 
burgh Plate Glass Go v Jarrett. 
DCGa., 42 FSupp 728 
OkL—McMichael v Price, 58 F 8d 
549. 177 Okl 186 

TffiL—Texas Farm Bureau Cotton 
ABs*n V Stovall, 253 aW 1101. 118 
Tex. 278 

VTash.—Sargent v Drew-English. 

Ino, 121 P2d 878, IS Wash.2d 820 
Ldmouat estimated 

Exclusive sales agency contract be¬ 
tween wholesaler and brewery for a 
one-year period, wherein it was esti¬ 
mated that wholesaler could distrib¬ 
ute an average of stated number of 
cases of beer monthly, was not in¬ 
valid for lack of mutuality —Falstaff 
33rewing Corporation v Iowa Fruit 
& Produce Co., aCULNeb., 112 F2d 
101 

lUfleilniteuess as to fatnse purchases 
Plain meaning of basic provision 
of distributorship contract wherein it 
was recited that seUer agreed to 
sell machines and that distributor 
agreed to pur^iase such machines 
was that distributor agreed to pur¬ 
chase as many machines as, by "Ms 
best endeavors, he was able to sdU, 
and therefore there was no lack of 
mutuality, notwithstanding absence 
of any provision that distributor 
bhould buy any specific number of 
machines after Initial purchase.— 
Foster^Porter Enteipxises v DeMare, 
Md., 81 A2d 825 

TO Gsl—C rawford v 3Baker, 60 SJL 
2d 146,207Ga.56 

Md.—Hendler Creamery Co v Lll- 
lich, 186 A 681 152 Md. 19, 60 A 
LJL 207. 

Neb—Nathan Elson 4kCo. v. H. Bes- 
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formance thereunder cures the lack of mutuality 

§ 21. -Agreement as to Price 

a. In general 

b Tune and method of fixing price 
c Agreement as to pa>ment 
d. Inadequate or excessive price 

a. In General 

In order to constitute a valid tale or contract of sale 
It Is generally essential that there be an express or im- 
plied agreement fixing with reasonable cerUInty the 
price or consideration to be paid for the property sold, 
or providing a method or criterion by which It can be 
definitely ascertained 

As a general rule, it is essential to a valid sale 
or contract of sale that the parties thereto, either ex¬ 


§§ 20-21 

pressly or impliedly, agree on and fix with reasona¬ 
ble certain^ the price or consideration to be paid 
for the property sold,^^ or provide some method or 
criterion by which it can be definitely ascertained,^^ 
without lea\ mg an 3 dhing to be determined by future 
agreement or negotiations between the parties m 
relation thereto and m some junsdichons^ese 
requirements are provided for by statute.^^ if there 
IS no agreed consideration or price there can be no 
valid contract of sale,78 and the fact that one party 
performs some act which was not proimsed by him 
or requested by the other party does not establish 
a consideration.^® An executory contract to sell, 
which provides that the price shall be fixed by future 
agreement between the parties, is mcomplete and 
unenforceable until the parties agree on the price.®® 
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elin & Son, 218 NW 758, 116 Neb 
729 

OkL—^Lelsy Brewing Ck> v Schafer 
216 P 109, 91 Okl 105 

Or—^Kelp Ore Remedies Corporation 
v Brooten, 277 P 716, 129 Or 857 

78. Ark.—International Shoe Co v 
Kina. 56 SW2d 171, 186 Ark. 799 

OkL—Western Beauty Supply Co v 
Doart Sales Co, 188 P2d 202, 192 
OkL 6 

74. ITS—lie Saae v Commissioner 
of Internal Bevenue, CATex., 178 
F2d 826—^Beech Aircraft Corp v 
Ross, CCJLKan. 165 F2d 616—In 
re Renffo-Wadenstein, DaWash., 
47 F 2d 288, modified on other 
grounds, CCA, 58 FAd 834—^Pure 
Oil Co ▼ Tucker, DC Iowa, 70 F 
Supp 768 reversed on other 
Srounds. CCJL, 164 F2d 945 

Ala.—Corpos Jozls oitad In Hamilton 

V 0*Rear, 141 So 565, 567, 224 Ala. 
626 

Cal —^Hass v • Alpert, 296 P 66, 111 
Cal App 26 

Iowa.—Kelley v Greston Bnick Sales 
Co. 84 NW2d 698, 289 Iowa 1236— 
Down v Come, 16 NW2d 216, 286 
Iowa 162—Wolf V Dodge, 140 NW 
429, 159 Iowa 162. 

Mass.—Oeorge W Wilcox, Inc. v 
Shell Hastem Petroleum Products. 
t86 NEL 662, 288 Mass. 888 

Mo—HaU V Watson, 201 SW2d 277 
—Summers v Peoples Hlevator Co, 
App. 186 SW2d 81. 

NY—Ansorge v Kane, 156 NB 688, 
244 NY 896—^Edwards Dairy Co 

V AieUo, 99 NYS2d 188. 277 APP 
Dlv 260—lieonard CL Pratt Co v 
Roaeman, 20 NYS.2d 10, 259 App 
Dlv 534. 

Pa.—^Thomas v St. Josephi’s Polish 
Nat. Catholic Church of McKees 
Rocks, 22 A2d 661, 848 Pa. 828— 
Potter y iCieitenberger Mach. Co 
70 A2d 890, 166 Fa.Super 81— 

'pam gmis died In Simplex Steel 
Products Ca v Golemaa. 4 A2d 
280, 281. 184 Pa.Super 805 I 


Tex.—OoKpns UlOm quoted in Pack¬ 
ard Fort Worth v Van Zandt, Ci\ 
App.. 224 SW2a 896 897—Oorpnt 
Jtixls quoted in Lewis v Pittman, 
dvApp. 191 S.W2d 691, 695 
Wis.—Wendt v Starkweather, 296 N 
W 779, 236 Wla 630 
65 C J p 68 note 89 
I Contracts held not void 
Ga.—^Richardson v C L T Corp 
6 SE.2d 250. 60 Oa.App 780—Bar- 
row County Cotton Mills v Sams 
172 SR 820. 48 GaApp 867— 
Glover v Killingsworth, 171 SJL 
234, 47 Qa.App 659 

Contract void tag uncertainty of 
pries 

La.—^Martin v Dutton Motors, 19 So 
2d 82, 806 La. 154. 

75. ITS—Beech Aircraft Corp v 
Rosa CaAKan., 155 F2d 615 
Ala—Hamilton v CRear. 141 So 665 
224 Ala 625 

Ark.—Hoskins v McLaughlin, 161 S 
W2d 897, 204 Ark. 66. 

Iowa—Kelley v Creston Buick Sales 
Co, 84 NW2d 598, 289 Iowa 1286 
—Down V. Coffie, 16 NW2d 216 
235 Iowa 152—Wolf v. Lodge. 140 
N W 429, 169 Iowa 162 
Masa—George W Wilcox, Ina v 
Shell Bastem Petroleum Products, 
186 NR 562 288 Masa 882 
Mo—Hall V Watson, 201 S.W2d 277 
—Summers v Peoples Elevator Co. 
App, 188 SW2d 81—Stout v Car- 
ru^ersville Hardware Co., 110 S W 
619 131 Mo App 520 
Pa—Oorpos goxls cited in Simplex 
Steel Products Co v Ooleman, 4 A 
2d 280, 881, 184 FaSuper 805 
Tex.—Corpus Justs qnoted. in Pack¬ 
ard Fort Worth v Van Zandt Civ 
App., 224 SW2d 896, 897—Oospns 
•Torts quoted in Lewis v Pittman, 
avApp., 191 SW2d 691, 695 
Wla—Wendt v Starkweather, 295 N 
W 779, 286 Wia 680 
55 CLJ p 88 note 89, p 60 note 40 
Oontraet for faturs dOUvecteg 
US,—Pure Oil Co v. Tucker, DC. 
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Iowa, 70 FSnpp 766, reversed on 
other grounds, aCJL, 164 F 2d 946 
Test of aanUgnity 
In construing contract for sale of 
gasoline, basing price on brokerage 
and local price protection, test of 
ambigul^ was not mind of layman, 
but was mind of parties, who W'ere 
experienced in marketing gasoline — 
Powerlne Co v Crown Service Co, 
168 P 2d 782, 118 Colo 450 

7e. U S—A M. Webb & Co. v Rob¬ 
ert P Miller Co., aCAJPa, 157 F 
2d 865, 867 

NY—Ansorge v Kane, 155 NR 688, 
244 NY 895—Leonard C. Pratt Co 
V Roseman, 20 NYS2d 10, 259 
AppDiv 684 
55 C.J. p 69 note 4L 

77. La.—^Bdartin v Dutton Motora 
19 So 2d 82, 206 La. 164—Union 
Tank Car Co v Louisiana Oil 
Refining Corporation, 152 So 671, 
178 La. 940—Brown v City of 
Shreveport, App, 16 So 2d 234. 

55 CJ p 69 note 42 

78. Del—James Bradford Oo v 
United Leather Co., 97 A 620, 11 
DeLGh. 76 

55 C.J p 66 note 4. 

7B. US—Robertson V Garvan. DC. 

NT, 270 F. 648 
55 CJT p 66 note 5 

•SO, U&—Boatright v Steinite Ra¬ 
dio Corporation. C (LAKan., 46 F 2d 

885 

CaL—Avalon Products v Lentinl, 219 
P2d 486, 98 CaIApp2d 177—Levy 
T. Mauts, 17 P 938, 18 CaLApp 
668 

Tenn.—Washington Mills CO v FToh- 
lich, 6 TennApp 217 
Ilaanages not xeeoveralfie for breach 
US—Boatright v Steinite Radio 
Corporation, OLC.AKan., 48 F 2d 

886 

Cei —Avalon Products v Lentinl, 219 
P2d 485, 98 Cal App 2d 177. 
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It IS not essential that the price dall be definiteh 
fixed or stated m the contract, ^here a method for 
definitely ascertaimng it is agreed on,8i or where 
the circumstances attending the sale are such as to 
admit of an implied contract to pay a reasonable 
or the market pnce,®* some statutes expressly pro¬ 
vide that if the price is not agreed on or determined 
the buyer must pay a reasonable pnce, and silence 
as to pnce in such case does not render the contract 
void for uncertainty It has also been held that 
if the goods are sufficientl> identified, a complete 
contract of sale may be made without fixmg an 
absolute pnce inhere such is the clear intention of 
the parties, as legally evinced by the circumstances 
attending the sale A sale at not over a stipulated 
pnce is enforceable for a reasonable pnce not ex¬ 
ceeding the maximum A clause which guarantees 
pnces against decline does not render the contract 
uncertain as to pnce,^^ nor does a clause which 
provides for a change in pnce under specified con¬ 
ditions uhich are ascertainable.^^ 

Incomplete contract Where the arcumstances 
are not such as to admit of an implied contract to 


pay a reasonable or the market pnce,®® the contract 
IS incomplete and imenforceable, if it does not fix 
or proinde for the detennmation of the pnce with 
reasonable certainty,®® or where for some reason the 
ascertainment of the pnce by the terms of the con¬ 
tract becomes impossible ®® 

Statutory restncttons on pnce Statutes, and or¬ 
ders promulgated thereunder, which impose restric¬ 
tions on sales of particular commodities or under 
particular circumstances, considered mfra §§ 65- 
67, govern, in so far as apphcable, the pnce for 
which such commodily may be sold.®^ Where a con¬ 
tract of sale is entered mto under such a statute 
and pnce-fixing order, the pnce as fixed in such 
an order is all that the seller is entitled to recover 
from the buyer,®® he is not entitled to recover 
the pnce on a quantum mermt basis ®® 

Exclusive sales and distribution contracts. The 
rules of certainty and defimteness as to price which 
govern the ordinary executory agreement to buy 
and sell goods have been held to have no application 
to exclusive sales and distnbution contracts®^ 


81. vs—Beech Aircraft Corp v 
Ross. CCJLKan, 155 F2d 615 
Ala.—CoKpiui anrim died in Hamil¬ 
ton V 0*Rear 141 So 565. 567. 224 
Ala. 625 

Colo—Tallman v Smith. 148 P2d 
581. 112 Colo 217 

I*a.—Brown v City of Shreveport, 
App. 15 So 2d 234. 

Or—Moore v Shell Oil Co.. 6 P2d 
216. 139 Or 72 
55 GLJ p 69 notes 40. 43 
Ftloe need not he deflsitely Used 
at the time the sale is eoted, if 
the contract contains express or im¬ 
plied provisions by which it may be 
rendered certain. 

UJ3—Memphis Fomitore Mfsr Co. v 
Wemyss Fnmitore OOh C-CLA-Tenn.. 
2 F2d 42a 

Ark.—^Hoskins v Hdjanghlin. 161 S. 

W2d 395, 204 Ark. 56 
Md.—Oorpna Jttjdm dted la. Weller v 
Kolb's Bakery & Dairy, 4 A.2d 180, 
131, 176 Md. 191. 

88. Ua—A. 1C. Webb & Co v Rob¬ 
ert P Miller Co. aCJLPa.. 157 F 
2d 865 

CaL—Bedell T. Hashbum, 197 P2d 
9a 87 CaLApp 2d 417 
Pa.—Oospos XwOm etted in Simplex 
Steel Products Co v. Ctoleman, 4 
A.2d 280. 231. 134 Pa.Saper 305— 
liusoombe Engineering Co. v Rolle 
Casting Co, 70 Pa.Dist. A Cou 518 
Tex.—Paschal v Bart, dvJkiip, 105 
SW2d 387 
65 ajr p 69 note 44. 

sa IJ a— A. M. Webb ft Co. v Rob¬ 
ert P. ICfUer Co. aCJLPtu, 157 F2d 
865—Patterson^Ballach Oorp v 


Byron Jackson Co, CLCLA-CaL, 145 
F 2d 786 

Cal—Great Western Distillery Prod¬ 
ucts V John A. Wathen Distillery 
Co 74 P2d 746. 10 Cal 2d 442 
Tt—Wortheim v Brace. 68 A.2d 719. 
116 Vt. 9 

Aovilesoenoe as to value 

In action In assumpsit to recover 
balance allegedly due. where buyer In 
counter<daimlng for commission con¬ 
ceded vnlue of goods shipped and re¬ 
ceived. recovery of balance was not 
barred by alleged insufficiency of 
contract with respect to price.—Sim¬ 
plex Steel Products Oo v Goleman, 
4 A.2d 280, 134 Pa.Super 805 
84. Ala.—SVaneis-Ghenoweth Hard¬ 
ware Co V Gray. 15 So 911, 104 
Ala. 286 68 Am.SJEL 87 
55 C J p 69 note 46 
8Bb VL—'Burlington Grocery Co. v 
lilnes. 120 A. 169 96 Vt. 405 
88. TTS.—In re Charles Wadker Co, 
D CMd.. 244 F 488. 

87. XT S —^Pacific Portland • Cement 
Co V Westvaco Chlorine Products 
Corp., DCCsL, 77 FSupp 406 

NTT—American Fire Prevention Bu¬ 
reau V Rodkwood Sprinkler Co of 
Massachusetts, 279 NTS 868, 244 
AppDlv 428—'Edgar C Ruwe Co 
V Dayne ft Bowler. 264 MY S. 674. 
288 AppDlv 426 

OkL—Zoellner v Graham, 280 P2d 
904. 

88. Minn.—'Van Meenwen v Swan¬ 
son. 141 HW 112. 121 Minn. 250 

88. Mldh.—James v. Muhv 83 Mich. 
228. 


'Tex.—Packard Fort Worth v Van 
Zandt. C1V.APP . 224 S W 2d 896 
55 C.J. p 69 note 50 
Pxtoe obtainable on resale 
Salesman's agreement to purchase 
automobile from employer and to- 
pay employer the price which sales¬ 
man might be able to obtain when 
he traded automobile for a new au¬ 
tomobile was not "sale" of automo¬ 
bile to salesman.—M. Crutcher 
Dental Depot v American Indemnity 
Co, 106 S.W2d 621. 269 Ey 177 

90 Ga.—'Allen v Sams. 120 S E. 808^ 
81 Ga»App 405 
55 OJ p 70 note 51. 

91. ITS—E. L dn Pont de Nemours* 
ft Co V Hughes. CLCJLPa., 60 F 
2d 821. 

N Y —Swanee Fabrics v American 
Bleached Goods Co., 85 NYS2d 
466. 178 Mlsc. 894. 

Maxlnanm pdoe 

Price administrator's directive ib> 
ing maximum price for particular 
commodity sold and delivered on and 
after a specifled date controls the 
price which the seller of such a com¬ 
modity is entitled to under a con¬ 
tract entered Into before such date 
where delivery was not made until 
after 8u<ffi date.—Swanee Fabrics v 
American Bleached Goods Co, 36 ht 
Y S.2d 456.178 Mlsc. 894 

92. IJSw—E. I. du Pont de Nemours 
& Ca V Hughes, (XCLAJPa., 50 F 2d 
821. 

93. U S —EL L du (Pont de Nemours 
ft Co T Hughes, supra. 

84. U S—'Ken-Rad Corporation v. B.. 
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Where such a contract is silent as to pnce and the 
conventional standard for determining a fair and 
reasonable pnce is nonessenhal and rendered abor¬ 
tive, equity will by some appropnate method seek to 
determme what is a fair and reasonable pnce under 
the circumstances so as to prevent failure of the 

contractus 

b Time and Method of Fizmg Pnce 

The price of goods sold may be left to be fixed tn 
such manner as may be agreed on In the contract of 
sale 

Sometimes by virtue of statute,*® the pnce may 
be left to be fixed in such manner as may be agreed 
on m the contract of sale, *7 such as by the market 
price of the commodity or thing sold, at a certain 
time and place,*® or by any other method by which 
It can be determined or ascertamed with reasonable 
certainty,** or it may be left to be determined by a 
general custom or course of dealings between the 
parties ^ So also the amount of the pnce may be 


§ 21 

made to depend on a future event relevant to the 
transaction,® or, in case of goods shipped from a 
foreign country, may be fixed subject to change 
pending a tanff revision * However, a contract for 
the future deli\ery of personalty cannot be enforced 
if the price of the article to be delivered is con¬ 
ditioned entirely on the will of one of the parties,^ 
nor is It enforceable if the pnce is conditioned on 
an e\ ent which has not occurred ® Where an agree¬ 
ment IS made as to the method of ascertaining the 
^-alue of the goods sold, the contract is not rendered 
\ Old for uncertainty as to price in failing to mention 
liabilities to which the goods are subject,® smce, as 
discussed mfra § 23 a, it is presumed that the liabili¬ 
ties will be deducted from the value of the goods in 
arriving at the sellmg pnce. 

As fixed by third person The pnce may by 
agreement be left to be fixed m accordance with a 
valuation of the goods to be subsequently made by 
some third person,^ even though such person is m- 


C Bohaxman. CCA.01iio. 80 F2d 
261. 

NJ—Mant«ll v International Plas¬ 
tic Harmonica Gorp^ 55 A.2d 250 
141 K JHa 879. 178 A.L.R. 1185 
Price as selaied to other distrihii- 
tors 

Under manufacturer’s exclusive 
sales and distribution contract re¬ 
quiring manufacturer to sell total 
production to complainant distribu¬ 
tors up to a certain maxima and to 
deliver articles to complainant at 
lowest prices with hiffhest discount 
which manufacturer should give to 
any other distributor, stipulation 
that sale prices should not exceed 
those given any other distributor 
was designed to safeguard complain¬ 
ants against price discrimination and 
Inequality, and contract did not fail 
for uncertainty In price on theory 
that price element was committed to 
future appointment of other distrib¬ 
utors—Mantell v International Plas¬ 
tic Harmonica Corp. supra. 

Coairaots valid under statute 
US—A. M. Webb & Co v Robert P 
Hiller CO, C aAJ>a., 157 7 2d 865 
H J —^Hantell v International Plastic 
Harmonica Corp, 65 A.2d 250, 141 
KJEq 879, 178 AJImIL 1125 
95. NJ—^Hantell v International 
Plastic Harmonica Corp, supra. 
90, Or—Nelson Bqulpment Co v 
Hamer, 280 P2d 188 
Pa.—Simplex Steel Produots Go v 
Goleman, 4 A.2d 280, 184 Pa.Super 
806—Iiuscombe Engineering Co v 
Rolls Casting Go., 70 PaJDisL&Co 
518 

65 CJ* p 71 note 69 

97 NH.—Kann v Wausau Abra¬ 
sives Co 129 A. 874^ 81 NJH 586 
65 CU p 70 note 64. 


98. Ho —Summers v Peoples Ele¬ 
vator Co App., 136 SW2d 81 
NT—Edwards Dairy Co v Aiello, 
99 NT S 2d 183 277 App Dlv 260— 
Cronk 'v Vogt s Ice Cream, 15 N T 
S 2d 649 

65 C.J p 70 note 56 
Cuxrent rates 

An agreement to sell at current 
rates may be enforced.—A. H. Webb 
& Co V Robert P Miller Co, CCA. 
Pa.. 157 7 2d 865, applying New Tork 
law 

99 US—Ames v Quimby, Hfcfa., 
96 U S 824, 24 I^Ed. 685 
Ho—Hall V Watson, 201 SW2d 277 

55 C.J p 70 note 56 

Price at discount from pubUthed list 
prices 

US—Buggs V Ford Motor Co, CG. 
AJWis, 118 F2d 618, certiorari de¬ 
nied 61 set. 65, 811 U.S 688, 85 
LJCd. 444 

Amount off taXL market price 
Or—Moore v SheU OU Co, 6 P2d 
216, 139 Or 72 

Contracts held suffideatly definite 
Colo —^Poweiine Co v Crown Service 
Co, 168 P2d 732, 118 ColO 450 

66 CJ p 70 note 66 [a] 

1 US —^Memphis Furniture Hfg 
Co V Wemyss Furniture Co., C.C 
A-Tenn., 2 F 2d 428 

56 C J p 71 note 58 

2. Ala.—South Carolina Cotton 
Growers* Co-op Assoc, v Well, 126 
So 687 220 Ala. 668 
55 C.J P 71 note 60 
Oontraot haid not invalid 
Contract for sale of cotton, where¬ 
in price was to be fixed by seller at 
time of shipment, which price would 

623 


be "thirty-five points off December 
contracts. New Tork," was held not 
in\alid on ground price was depend¬ 
ent on future negotiations or seller s 
discretion.—Cortner v Anderson 
Clayton St Co, 144 So 448 225 Ala. 
575 

3. NT—Outlet Embroidery Co v 
Derwent Mills, 172 NEL 462, 254 
NT 179 

4, US—Taller St Cooper v Illu¬ 
minating Elea Co., CLA.111., 172 
F 2d 625 

Hd.—Wheeling Steel St Iron Co v 
Evans, 55 A. 878, 97 Md. 806 
Minn.—Wilhelm Lubrication Co v 
Brattrud, 268 NW 634, 197 Minn. 
626, 106 A.L.R. 1279 

6. La.—Landeche Bros. Co v New 
Orleans Coffee Co, 138 So 513, 178 
La. 70L 

Bangs of pzloe of Jagredient of prod- 
uot sold 

Contract for sale of syrup at price 
per gallon determined by price of 
sugar within specified range was 
held not binding, where, after dellv^ 
ery date, sugar at all times sold be¬ 
low such range.—^Landeche Bros Co 
V New Orleans Coffee Co, supra. 

6. Wash.—Baker v. Shaw, 122 P 
611, 68 Wash. 99 

7. US.—Aitchison v Anderson, GLA. 
Alaska, 188 F 2d 922 

Bflass—E^rauss v Euechler, 15 NJ5. 
2d 207, 800 Masa 846, 117 ALJL 
1856—^Doherty v Phoenix Assur 
Co., 112 NE 940, 224 Masa. 810 
NT—^Eldwards Dairy Co v Aiello. 

99 NTS 2d 183, 277 AppJDiv 260 
Or—Nelson Equipment Co v Hor¬ 
ner 280 P 2d 188 
55 CJ p 71 note 62 



SALES 


77 0 J S 


§ 21 

tcrcsfed, if such interest is known, no objection is 
made, and no fraud or bad faith is shown ^ In 
such a case the contract is mcomplete imtil the 
price IS so fiKcd,^ and if the third person fails or 
refuses to fix the pnce the contract is thereby 
a\oided,i® c\en though one of the parties is the 
cause of such failure or refusal P- and if the goods 
or any part of them has alread> been delivered 
and appropnated by the buyer, he must pay a rea¬ 
sonable price for them^^ In some jurisdictions, 
these rules are statutory 

Time of determination Where there is a present 
sale for a price to be determined by future conditions 
or at a future date, this date must be designated,!^ 
or a time limit be set,!^ or a reasonable time be 
understood,!^ and if the date or time of such 
determination is not designated or ascertainable the 
agreement, as a contract, is void for uncertamty, 
and absence of considerahon.!-^ 

c Agreement as to Payment 

Thera must be sgreament, express or Implied, for the 
payment of the price fixed 

Actual payment is not reqmred to make the con¬ 
tract of sale obligatory !® 

However, there must be at least a promise, ex¬ 


press or implied, on the part of the buyer to pay 
the price agreed on,!® or in other words a debt must 
be created therefor,-® and there should be a definite 
agreement as to the time and terms of payment®! 
A failure, however, to agree on the time or terms of 
payment does not necessanly render the contract 
\oid, uhere under the circumstances attendmg the 
sale it may be implied that the parties mtended 
payment to be made on delivery,®® or within a rea¬ 
sonable time and on reasonable terms ®® The fact 
that under the agreement, the obligation to make 
further payments becomes extingmshed on the hap- 
pemng of a particular contingency does not make 
the contract invahd.®^ 

d. Inadeanate or Excessive Price 

In the absence of fraud or undue Influence, the Inade¬ 
quacy or excessiveneas of the price agreed on ordinarily 
does not Invalidate a sale or contract of sale. 

In the absence of fraud or imposition, the parties 
are bound by the pnce or measure of value they 
have agreed on,®^ and such pnce must be paid not¬ 
withstanding it may be excessive ®® As m the case 
of contracts generally, in the absence of fraud or 
deception, or imdue influence, a contract of sale will 
not be avoided or resemded in equity, as for fraud 
or imdue mfluence, on the mere ground that the 
pnce agreed on was inadequate®^ or that the pnce 


8. Mass—‘Kranss t Euschler, 15 
K.R2d 207, 800 Mass. 846, 117 
JLIbR, 1855—Doherty v Phoenix 
Assur CSo., 112 N'JBL 940, 224 Mass. 
810—New England Trust Co v 
Abbott, 88 X.E. 482, 162 Mass 148 
27 UUL 271. 

9 Ark.—Hutton v. Pearce, 26 Ark. 
882. 

Cal—^ZiSvy v Mautz; 117 P 986, 16 
OalApp 666. 

10. US—Aitchlson v Anderson, C 
A.Alaska. 188 F2d 922—Louisville 
Soap Co V Taylor, CCLAKy, 279 
F 470. certiorari denied 42 SCt 
586, 259 U S 588, 66 LEd. 1075 

55 CJ p 71 note 64. 

IL NJL—Stem t Farah, 188 P 
400, 17NM.516 

xa. us—Aitohison ▼ Anderson, C 
AJUaska, 183 F2d 922 

55 CJ* p 71 note 66 

18. U S.—Alt<diteon v Anderson, su¬ 
pra—^Louisville Soap Co v Tai¬ 
lor, aCAJ5:y, 279 F 470, certio- 
rari denied 42 SCL 586, 259 Ua 
583, 66 L.Ed. 1075- 

55 CJ p71 note 67. 

IL Mo—Jensen ▼. Tomer, App., 16 
aw 2d 742. 

18. Mol—J ensen v. Turner, supra. 

18. Mo.—Jensen ▼ Turner, supra. 

17. K.T.—Son Printing, etc.. Assoc. 


r Renaington Paper, etc., Co, 189 
NR 470, 285 NT 888 
55 C J p 71 note 71 

18. Kan.—Grander v Yeager, 189 
P 922, 106 Kan. 818 

19 Ala.—Consolidated Products Co 
V Jasper Land Co, 129 So 89, 
221 Ala. 472 
65 CJ p 71 note 74 

aa Colo—^Burke v Boulder Milling, 
etc.. Co, 285 P 674, 77 Colo 280 

SL Pa.—Potter ▼ Leitenberger 
Mach. Go, 70 A 2d 890, 166 Pa. 
Super 81 

SC— Li. D Jennings, Inc., ▼ Brice, 
7 8R2d 458, 193 SC 515. 

55 C J p 72 note 77 
Seonxity for deferred payment 
A failure to agree on the nature 
and kind of security to be given for 
a deferred payment does not render 
the contract unenforceable for in- 
deflniteness, the contract in such a 
case requires the purchaser to give 
and the seller to accept a reasonable 
security, such security as reasonable 
persons would expect to give and 
receive under the circumstances.— 
Cowles V. Cole, 244 NT.S ^ 187 
Mlsc. 491. 

88. Mich.—Lamont ▼ LeFevre^ 55 
NW 687, 96 Mich. 175 
S ta t a togy provUdons 
UR—Newspaper Readers Service v 

A9il 


Canonsburg Pottery Co, CCLAPa., 
146 F2d 968 

88. Mont.—^Elvankovich v Howard 
Pierce, Inc., 8 P2d 658, 91 Mont 
344 

56CJ P 72 note 79. 

Offsr to perform 

Purchaser sued for breach of con¬ 
tract to purchase drug store should 
not be beard to say contract was too 
indefinite as to terms of payment 
without having made effort to per¬ 
form.—Cowles V Cole, 244 NTS 4, 
187 Mlsc 491 

Terms of deferred payment 
Contract for sale was held not ren¬ 
dered void by failure to agree on 
terms of deferred payment—Cowles 
y Cole, supra. 

84. m—Dsrrenforth v Palmer Pneu¬ 
matic Tire Go, 145 RlJLpp 62, af¬ 
firmed 88 NR 290, 240 U1 25 

85 NH.—Bedel v Loomis, 11 N 
H. 9 

86 US—^Henckley v Hendrickson, 
CCOhio. 11 FCasJTo 6,348, 5 Mc¬ 
Lean 170 

NR.—^Bedel V Loomis, 11 NR 9 

87 US—Moore v De Guire, C.CA. 
NY., 125 F2d 486—^In re Bowen, 
DC Pa., 68 FSupp 286, aifirmed, 
aCJL, 161 F2d 690 

Oa.-^Hardln y Bayneq, 82 SJBS>2d 
884, 198 Ga. 688. 
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agreed on was excessive 28 Inadequacy of value 
or price, however, is competent as a arcumstance to 
show fraud,28 and equity will relieve against the 
enforcement of such a contract, or set it aside, 
where the madequac> or excessu eness of pnce is 
so gross as to furnish, together with other circum¬ 
stances, proof of fraud or undue ad\'antage,20 as 
where the pnce is out of all proportion with the 
value of the property 8i 

§ 22. — Failure of Consideratioii 
a. In general 
b What constitutes 

a In (General 

The entire fellure of consideration renders a con¬ 
tract of sale unenforceable 

As in the case of contracts generally, if there is 
an entire failure of consideration therefor, a con¬ 
tract of sale IS invalid and unenforceable 22 A 
partial failure of consideration, however, does not 
necessarily render the whole contract mvahd,28 un¬ 
less the part which has failed in effect and reality 
takes away all the value of the consideration, m 


which event it will be regarded as ha\ing wholly 
failed,2'l as where the part which has failed was the 
mducement for entenng into the contract of sale.28 

b. What Constitates 

(1) In general 

(2) Value of property 

(3) Failure of title, encumbrances 

(1) In General 

There Is sn entire fstlure of consideration on the part 
of the seller where he fails or Is unable to perform his 
part of the contract. 

An entire failure of consideration, sudi as will 
render the contract of sale unenforceable, occurs, 
on the part of the seller, where he fails or is unable 
to perform his part of the contract,28 as where the 
property delivered by him does not comply wnth the 
terms of the contract ,27 or where he fails to 
deliver the property sold, m accordance with such 
terms,88 unless under such terms there is no duty 
on him to make dehvery 2® However, there can be 
no failure of consideration where the buyer has 
received all the proper^ agreed on,^® nor is there 


Tenn.—Stamper v Venable, 97 SW 
812, 117 Tenn. 668 —^Bdiackle v 

Fuqua. 14 Tenn.App 176 
66 C J p 72 note 88 
OonlULeBtlal relatloiufliip 
Where one who occupied a oonlL- 
dentlal relationship toward widow 
and children Induced widow to sell 
chain of millinery stores for an in¬ 
adequate price, and he failed to es¬ 
tablish that the transaction was free 
from actual or constructive fraud, 
widow and children were entitled to 
have the sale set aside on ground 
of inadequacy of consideration — 
Brooks V Gonston. 61 A.2d 684, 866 
Fa. 69 

S8. Tenn.—Stamper v Venable, 97 
SW 812, 117 Tenn. 668—Mackie 
V Fuqua. 14 Tenn.APP 176. 

66 eXJ p 72 note 89 
89 KJS.—Bedel v lioomis, 11 NJBL 
9 

NT—Diffendarfer v. Dicks, 11 NJI 
826, 106 N T 446 

Fraud affecting sale cenerally see 
infra 8S 88-68 

Oceat Inadequaoy is a stronsr cir¬ 
cumstance to evidence fraud.— 
din V Baynes, 82 SJB]2d 884, 198 
Ga. 688 

30. Oa.—Hardin v Baynes, supra. 
56 GU p 72 note 91. 

81 IsL—D*Orsenoy v Droz, 18 Xa, 
882. 

56 cur p 72 note 92 
▼aXae at ttans of oontraot 
In determining- whether the price 
is so out of proportion as to in¬ 
validate the sale, the value of the 
77C JS—40 


property sold must be taken as of 
the date of the contract, and not at 
some subsequent date.—^Haas v 
Ceraml, 10 So 2d 61. 201 La. 612 
88. Mo—Friedman v Schneider, 
186 SW2d 204 238 MoAPP 778 
56 CJ p 78 note 96 

Sale of part of ffood wQl of business 
Where the owner of a freight serv¬ 
ice business sells the food will of 
the business operatingr between spe¬ 
cified places, without limiting his 
rights with respect to the remainder 
of the business operating In other 
places, his subsequent sale of such 
remainder to another does not de¬ 
prive the prior contract of considenir 
tion so as to relieve the buyer of his 
obligation to pay the balance of the 
purchase price.—Wall v Smart, 272 
P 711, 160 Wash. 838 

88. Mont.—Advance-Rumely Thresh¬ 
er Co v Terpening, 198' P 762, 68 
Mont. 607 

NC—Johnston v Smith, 86 N.CL 498 
Vt—Morrill v Aden, 19 Vt 666 
Blfeot of wszraaty 

There may be a partial failure of 
consideration by reason of defects 
although the defects constitute a 
breach of warranty—^Blason Gin Co 
V Continental Gin Co., Tez.CivApp, 
48 S.W 2d 966, error refused. 

84. Mass—Putnam v Bolster, 103 
NH 942 216 2£asa 867 

66 CUT p 78 note 99 

85. Masa—Dudley v Wte, 119 NBL 
790, 280 Mass 850 

86. Ind.—Salt Springs Nat. Bank v 
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Schlosser. 171 NJ5L 202, 91 Ind. 
App 295 

Wash.—Rathke v Yakima Valley 
Gmpe Growers Ass'n. 192 P 2d 849 
80 WaslL2d 486 

55 C J p 78 note 8 

87 Mo—Massey-Haxrls Go v Quld^ 
42 SW2d 47, 227 MoApp 786 
66 CJ p 78 note 8H 
88. Mo —Merchants* Nat. Bank v 
Brisch, 124 SW 76, 140 MoApp 
246 

56 dJ p 73 note 4. 

89l Ark.—^Richardson ▼ Comstock 
21 Ark. 69 
66 CLJ p 78 note 5 

40. CaL—Nolander v Enutsen, 71 
P2d 848, 22 CalApp2d 697 
Breach of gnaraaLty 
Consideration was held not to have 
failed where Identical merchandise 
ordered was delivered and was of 
quality and kind specified, although 
seller*s guaranty of increase of busi¬ 
ness from contemplated trade expan¬ 
sion oampalgn was broken.—Love¬ 
land V Warner, 288 P 565, 118 Or 
604. 

Sale of portion of business 
Where defendant purchased a por^ 
tion of plaintiff's motor freight serv¬ 
ice business, there was no failure of 
consideration because plaintiff sold 
remainder of business to a third 
person, nor was there a failure of 
consideration because plaintiff failed 
to have placed on his certificate of 
public convenience and necessity the 
fact that a portion of his business 
had been sold to defendant; where 



§ 22 

a total failure of consideration a substitution of 
property, by agreement, if the substituted propert> 
IS delivered ivithin a reasonable time after such 
agreement,^^ or by the seller’s interference with the 
removal of the property, where it has been delivered 
mto the buyer’s possession Where the bu>er 
recen es only part of the articles sold, the rest being 
retamed and used by the seller, there is a partial 
failure of consideration.^^ The discontinuance of 
the publication of a senes of books does not amount 
to a failure of consideration as to books already 
published and delivered to a subscnber 

Failure of consideration on the part of the buyer 
cannot be based on failure to do something which he 
was under no obhgation to do A failure of con¬ 
sideration on his part occurs where both the maker 
and indorser of a note g^ven for the goods were m- 
solvent at the time the note was given However, 
It has been held that the fact that it is impossible to 
pay for the property m the manner agreed on does 
not render the sale void^^ but merely renders the 
buyer hable to pay m another way 

(2) Value of Property 

A« a general rule there la an entire failure of con- 
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sideratlon where the property purchased la entirely 
worthless to either party 

As a general rule there is an entire failure of con¬ 
sideration for a contract of sale, where the goods or 
property bought is entirely worthless^® to either 
partj,®® or where, although of some value, it was 
bought for a particular purpose and is worthless 
for that purpose.®! However, except where the 
property is bought for a particular purpose, a failure 
of consideration does not mean simply that the ar¬ 
ticle sold IS worthless to the buyer, because if it is 
of some value to the seller there is a consideration, 
by which the promise of the buyer to pay the agreed 
price, however disproportionate, may be sustained ®2 
If the bu>er receives and retains the property he 
bargained for and bought, unless there has been a 
warranty or false representations as to the quahty 
of the proper^ sold,®® there is not a failure of con¬ 
sideration if the property is not entirely worth¬ 
less,®^ or if It has any substantial value,®® although 
less than the consideration paid,®® or although use¬ 
less for the purpose mtended ,®7 as where, by reason 
of some unsoundness or imperfection, it is merely 
dimmished m value,®® or where it is bought for re¬ 
sale, and IS resold by the buyer and much of the sale 
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such a notation would have been 
vain and uaeiesa—Wall \ Smart, 
272 P 711, 160 Wash. 838 
40. Ark.—American ICfg Co v 
Helena Hardware Oo., 176 S W. 806, 
119 Ark. 282 

Satatltathm of ooip<nwte stock tox 
goods 

Althoogh contemplated reorganiza¬ 
tion failed to materialize and stock 
given in lieu of goods purchaBed 
from corporation became worthless, 
worthlessness did not constitute fail¬ 
ure of consideration for note orig¬ 
inally given for goods—Farrell v 
Barrett. 168 SLEL 217. 45 GaApp. 104. 

42. Tex.—Heidelberg v Newton. Civ 
App., 293 SW 909 

43. Masa—Dyer v Homer, 22 Pick. 
253 

Hont.-—Advance - Rumely Thresher 
Co V Terpenlng, 198 P 762, 58 
Alont. 607 

44. Minn.—Bigelow v Barnes, 140 
XW 1082, 121 Minn. 148, 45 Ut. 
A. Xa, 208 

45. xna—Strelow v Bohr, 290 X 
W 608, 284 Wla 170 

46. La—Ohaatant v Hiliott, 27 La 
Ann. 822. 

47- Vt—Reed v Canady, 84 Vt 198 
4a Tt.—Reed v Canady, snpra 
56 GLT p 78 note 12 

48u Mb . O oa p as Jhizls gnoted la 
FMedomn v Schneider, 186 SLW. 
2d 194, m, 288 MoJLpp. 778. 
o 6 CLJ.-P 74 note 18. 


Sbiiig pnrehased oar sold must have 
some value in order to furnish con¬ 
sideration for a contract of sala— 
Chambers v White, Tex.CivJLpp, 
90 SW2d 828 

SO. Mo—Friedman v Schneider, 186 
SW 2 d 204, 288 MoApp 778 
XT^ellg V Wearing, 258 NTS 
158, 233 AppDiv 371, affirmed 182 
NJS. 170 259 NT 537, motion de¬ 
nied 182 NH. 192, 259 NT 587 
N C —Poole V Plnehurst, Ino, 2 S B. 
2d 871, 215 NC 667—Williams v 
Dixie Chevrolet Co., 182 SAL 719, 
209 NC 29—Johnston v Smith, 86 
NC 498 

6 L Ky—Myers ▼ Land, 235 SW 
2d 988 

Pa—Holland Furnace Co v Gabriel, 
157 A. 378, 102 PaSuper 578. 

55 C J p 74 note 14. 

6 S. NC.—Johnston v Smith, 86 N 
C 498 

55 OJ p 74 note 15 
63. La—Continental Jewelry Co v 
Augusta, 129 So 177, 18 LaApp 
705 

55 C J p 74 note 16 

64i Ga—Glegg-Ray Co v. Indiana 
Scale & Truck Co., 54 SSL 588, 126 
Ga 658—Seabolt v Fite, 66 SAl 2 d 
275, 84 GaJLpp 87 
55 C J p 74 note 17 
Xnadeguacy of value of thing 
bought and paid for does not consti¬ 
tute failure of consideratioa—Selig 
V Weiring, 258 NTS 168, 238 App 
DIv 871, affirmed 182 NAL 170, 259 
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XT 537, motion denied 182 NEL 192, 
269 NT 687 

Worn paarts not raplaoed 
Fact that tractor and harvester 
were delivered without replacing 
worn parts did not make machines 
worthless so as to constitute failure 
of consideration—Landes & Co v 
Fellows, 19 P 2d 889, 81 Utah 482. 

58. Iowa—Rudolph Wurlltzer Co v 
Rhea 126 NW 845, 147 Iowa 882 
66 C J p 74 note 18 

66 . Iowa—Rudolph Wurlltzer Co v 
Rhea, supra 

57 Ga—Bewley-Darst Coal Co v 
Bnnis, 152 SSL 257, 41 GaApp 182 
Mo —Laitner Plumbing A Heating 
Co V MCThomas. App, 61 SW2d 
270 

Tslne of matsrial in egnlpmeiit 

(1) It has been held that if elec¬ 
trical refrigeration equipment 

no value other thn-n of 

which It was composed, it was 
worthless, constituting failure of con¬ 
sideration for sala—Laitner Plumb¬ 
ing & Heating Co v McThoznas, su¬ 
pra 

( 2 ) However, It has also been held 
that the consideration in a law book 
purchase contract does not wholly 
fall, where the books have at least a 
junk valna—L. D Powell Co v 
Sturgeon, Tez.CivJLpp, 299 S W 274. 

sa Mlsa—Pritchard v gA.ii 147 go 
629, 175 Mlsa 688 
65 CLJ p 74 note 20 
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price collected.** There is authority holding that 
there is no failure of consideration where one has 
received that which he intended to buy, although the 
thing bought proves to be worthless,*® particularly 
where the defect m the property bought and retained 
is one as to which the buyer takes the nsk under the 
doctnne of caveat emptor,®^ unless it has been sold 
under a warranty or false representations as to 
quality 

(3) Failure of Title, Encumbrances 

Where the seller has no title to the property sold, 
the purchaser’s deprivation thereof by the paramount 
owner constitutes a failure of consideration 

As against the buyer’s promise to pay there is a 
failure of consideration where the seller has no title 
to the property and the buyer is depmed thereof 
by the paramount owner,*® as where the seller had 
already sold the property to a third person,*4 or 
where the property consists of a pnvilege or license, 
of which the buyer is deprived, without fault on 
his part, by the paramount authority ** If the prop¬ 
erty sold is of a sevenable nature, and part of it has 
been consumed or sold by the seller, there is a 
failure of consideration as to such part** 

Encumbrances Where the property is sold with a 
warranty against encumbrances, there is an entire 
failure of consideration, if it is sold for debts 
which were liens against it at the time of the 
sale,*^ or if it has not a value in excess of prior 
encumbrances existing at the time of the sale,** 
provided such encumbrances have prevented any 
substantial use or enjoyment of the property by the 
buyer ** If, however, the buyer receives possession 
and enjoys any substantial use of the property, his 


possession and use being rightful, it cannot be said 
that there is an entire failure of the consideration 
for the purchase,7® even though the enforcement of 
prior liens depnves the buyer of the property and 
where he has acquired full title to the property there 
IS no failure of consideration because of an undis¬ 
closed encumbrance,^* or because the seller, in 
Molation of his agreement, forecloses a mortgage 
gi\en to secure the purchase money, and causes the 
goods to be seized and sold.^® Since, as considered 
in Liens § 1 b, a hen securing a debt forms no part 
of the debt, the mvahdity of a purchase-money chat¬ 
tel mortgage does not make a bill of sale void for 
failu^'e of consideration^* The payment of an en¬ 
cumbrance, accordmg to agreement as part of the 
purchase price, does not constitute failure of con- 
sideration.7* 

§ 23. •*— Evidence as to Consideration or 
Price 

a. Presumptions and burden of proof 
b Admissibility 
c. Weight and sufficiency 

a. Presumptioxis and BnrdfiiL of Proof 

Undor ordinary conditions If the parties have agreed 
on a sale but have not fixed the price or agreed on the 
manner of Its determination, ft will be presumed that 
a reasonable price was Intended by the parties. The 
burden of proving that a speciflo price was agreed on Is 
on the party asserting It. 

Under ordinary conditions, where tihe parties 
have agreed on a sale, but the pnce is not fixed or 
the manner of its determination expressly agreed on. 
It will be presumed that the parties intended the 
payment of a reasonable price,^* that is, the rea¬ 


ss. Ala.—Walls v Decatur Fertil¬ 
izer Co. Ill So 214. 216 Ala. 426 
60. Mont.—Sodgkiaa v Northland 
Petroleum ConsoL. 67 P 2d 811, 104 
Mont 828—Simeon v Klenze. 213 
P 440, 66 Mont 841. 

mu 10 S —Osborn v Nicholson, Ark., 
18 WalL 664. 20 L.Bd. 689 
65 CU p 74 note 22 

aamwledge of defects or enonm- 
braaoes 

(1) Wliere buyer knew of defective 
condition of the property when he 
signed notes or trade acceptances 
covering purchase price, pursuant to 
compromise agreement eubseguent 
developments as to defects in the 
property could not constitute a **fail- 
ure of consideration’* for notes — 
Crumpler v Kumphrles, Tex.Civ 
App. 218 SW2d 216, error refused. 

(2) Where there was evidence that 
buyer, who bought tractor, growing 
crops on land, and leased land for 
following year, knew that seller- 


tenant was in possession under a 
lease giving the owner right to sell 
land at any time and deprive tenant 
of poeeeeelon. buyer was not entitled 
to rescission of contract and cancel¬ 
lation of note for **fallure of con- 
elderation’* when owner sold land 
and deprived buyer of possession.— 
Long V Anthony, Tex.ClvAjE>pw, 167 
SW2d 414, error refused. 

62. Vt.—-MoirlU v Aden, 18 Vt. 506 
56 C J p 74 note 28 

68. Mass—Nickel v Fox. 159 NS. 

641. 262 Mass 170 
65 C J p 75 note 26 

64. NY—Sweeting v. Xtoquois Chi¬ 
na Co. 113 NTS 945. 129 App 
Div 777 

56 C J p 76 note 26 

66. Del—Swing V Chase^ 2 DelCh. 
278 

55 aj p 76 note 27 

661 , Mass—Dyer v Homer, 22 Pick. 
268 


67. D1 —Stnrgea v. Miller. 80 HL 
241 

68. Ala.—Sverett v Pickens, 88 So 
82. 208 Ala. 822 

69 Ala.—Sverett v Pickens^ sup ra. 
TO. Ala.—Sverett v Pickens, supra, 
ni—Unton V Porter, 21 HI. 107 

55 C J p 76 note 88 

71. Ala.—^Elverett v. Pickens, 83 
So 88. 208 Ala. 822 

78. Vt—doutier v Devereaux, 186 
A. 28,100 Vt 187 

56 C J p 75 note 35. 

78. Ga.—Juchter v Boehm, 63 Ga. 
71. 

74. US—m re Jamol DC Mich.. 
283 IF 647 

75. Ind.—How611 v Lemon, 8 Ind. 
492 

76. US—U S V Swift CtCl 46 
act 808. 270 US 124, 70 LBd. 
497 

L 56 OJ p 76 note 4L 
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sonable vahie of the goods and where a price 
has been agreed on, m the absence of fraud or col¬ 
lusion, it will be presumed to be fair and reason¬ 
able^* WTiere an agreement is made as to the 
method of ascertaining the value of the goods with¬ 
out refernng to liabilities, it \m11 be presumed that 
any liabilities will be deducted from the \alue to 
arrive at the selling pnce/9 and, as discussed supra 
§ 21 b, the contract is not void for uncertainty as 
to price m failing to mention the liabilities. The 
burden of pro\ing that a specific price was agreed 
on IS on the party assertmg it.** 

Failure of consideration Failure of consideration 
for one of a senes of notes given in pa^mient of all 
the goods called for by the contract cannot be pre¬ 
sumed from a failure to deliver a small portion of 
the goods *1 The burden is on the bu>er, where he 
daims a failure of consideration, to prove that 
fact,** and if he shows only a partial failure, he 
must furmsh evidence from which the extent of the 
failure may be determined.** 

b. Admissibility 

General rules apply as to the admissibility of evi¬ 
dence on the Issues of whether a price has been agreed 
on, what such price was, and whether there has been 
a failure of consideration. 

Where m determinmg the validity and effect of 
a contract of sale an issue arises as to whether 
a price has been agreed on, or provision made for 
ascertaining the price, as an element of the con¬ 
tract, general rules apply to the admissibility of 
evidence on such issue*^ or on the issue whether 
there has been a failure of consideration.** On an 


issue as to the agreed price, which is not specifical¬ 
ly stated, evidence is admissible as to the circum¬ 
stances attending the transaction,** such as of the 
seller’s finanaal condition at the time of the sale,*^ 
or as to his efforts to dispose of the goods prior to 
his negotiations with the buyer,** or as to whether 
the goods were of the usual size or dimensions,** 
but not as to a previous offer of the goods by the 
seller, which was rejected.*® If the agreed pnce 
IS the cost of material and construction, an invoice 
showing those facts is admissible,*^ but not if the 
sale IS for tiie market pnce of the completed ar¬ 
ticle ** Evidence of the price paid for the goods 
ordinanly is not relevant on the question of the 
pnce the seller agreed to sell them for, because go¬ 
ing to a collateral issue,** but may become relevant 
as a circumstance m support of the seller’s conten¬ 
tion that he paid more for the goods than the buyer 
claims he agreed to sell them for*^ Where the 
seller is entitled to the market price, evidence that 
he charged the buyer less than others and less than 
the market pnce is relevant and matenal,** as is 
also evidence as to the grade of the property ** 

Value Where the pnce has been expressly 
agreed on, evidence as to the value of the goods 
sold ordinanly is not admissiUe,*^ but such evi¬ 
dence IS admissible on the issue whether a sale was 
made at a certam agreed pnce,** or for the purpose 
of showing the reasonableness of the contract pnce 
where such issue has been raised,** and where the 
contract pnce is disputed, evidence as to the market 
pnce IS admissible as bearing on the probabihty of 
what was the contract pnee.^ 


77. CaL—Levy v ISantz, 117 P 986, 
16 CaLApp 666. 

55 OJ p 75 note 4L 

78. Xa—Fbwle V. Raleigh. 75 Na 
873 

79. Wajsh.—Baker v. Shaw, 122 P 
611, 68 Wash. 89 

86u La.—WUIiains v Hayea^ 140 So 
298, 19 LaApp 826 

55 GLJ p 75 note 47^ 

8L NT—Kramer v Alsace Paper 
Box Ox, 187 NTS 67L 

55 CJ p 76 note 47% 

88. 17.8 .—Tuckar v Traylor Ehi- 
gineering & ICfg: Go., CCULOkl, 
48 F 2d 788. 

Ark.—Jackson ▼ Garter, 178 &W 82, 
169 Ark. 1154 ^ 

55 GLJ p 76 iMte 47%. 

88. Qa.—Fbchtel v Ghastain, 54 8 
BLAT 459: V9 GclApp. 517. 

Tat.—(Sntta Sercha, etc., ICfk. Co 
r debama, 111 8W. 1647. 102 
Tex. 86. 


84. Vt.—Dexter v Filznore, 102 A. 
1048, 82 Vt. 247 

55 CJ* p 76 notes 51-58, p 77 notes 
58%, 58% 

85. La.—Stevens v Sonnier, 122 So 
894, 88 LaApp 898 

55 G.J p 76 note 52;. 

88. GaL—Bhlmizu v Nojiri, 211 P 
40, 59 CaLApp 875 

55 CU p 76 note 52% 

87 Or—McIntosh v. McNair, 126 
P 9, 68 Or 57 

88. NT—Jacobson V Sllbersteln, 
182 NT a 150, 192 AppDlv 42 

89 NT—Jacobson v. Sllbersteln, 
supra. 

65 CLJ p 76 note 6A 

90. Vt—Dexter v Fllmore, 102 A. 
1048, 92 Vt 247. 

55 aJ p 76 note 54% 

91. U a—North Chicago St R. Co 
V Burnham, HL, 102 F 669, 42 
COA. 68A 

88. ^yia-rAJMiouse ▼. Alvord, 28 
Wis. 577. 

^8 


98. NT—Jacobson v Sllbersteln, 
182 NTS 150, 192 AppDlv 42 

94. Tex.—Richardson v Btorbert 
ClvApp, 185 SW 628. 

55 aJ p 76 note 58 

9a Ala.—Hardegree v Rfley, 122 
So 814, 219 Ala. 607. 

9& Tex.—Smith v McBroom. Civ 
AJOP, 203 SW 1180 

65 aj p 77 note 68% 

97. Ala.—Fx parte Thomas 184 6a 
264, 286 Aia. 602. 

66 CJ p 77 note 60 

98. Idaho—McMaster v. Dunn, 287 
P 201. 49 Idaho 24L 

59 CLJ. p 77 note 6L 

99 Iowa.—Rice v AppSl, 82 NW 
1001, 111 Iowa 45A 

Mich.—Post V VoorheeA 76 NW 
912. 118 Mich. 866 

55 OJ p 77 note 62 

1. Masa^-Copeland v Brockton St 
R. Co., 68 NIL 689, 177 Mass. 186 
88 Am.SJL 27A 

65 (U. p 77 note 62* 
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e. Weic^t and Snffidenor 

Qeneral rules as to the weight and sufficiency of 
evidence apply to the evidence on the Issues of whether 
a price or consideration was agreed on and whether there 
was a failure of consideration 

General rules as to the weight and suflfciency of 
the evidence apply to the evidence on the issues of 
whether a contract of sale for an agreed price or 
consideration has been inade,^ whether the con¬ 
sideration fixed was adequate,^ or whether there 
has been a failure of consideration^ A plea of 
failure of consideration must be sustained by evi¬ 
dence not only of such failure, but also of its ex¬ 
tent® A plea of total failure of consideration is 
not sustained by evidence which shows that the 
buyer received property which was not wholly 
worthless but had some substantial value.® The 


mere fact that a buyer is asked whether any other 
consideration supported the note given for the pur¬ 
chase price of goods does not show a want of con¬ 
sideration therefor ^ 

§ 24. Mutual Assent or Agreement 

A contract of sale becomes a binding contract when 
and only when there Is a mutual agreement or meeting 
of minds on all the essential elements of a sale and the 
terms thereof 

A contract of sale of a chattel or goods, like every 
other contract, becomes a contract binding on both 
parties when and only when through an offer to 
buy or sell and acceptance there is a mutual agree¬ 
ment or mee^ng of minds on all the essential ele¬ 
ments of a sale and the terms thereof,® or, as other¬ 
wise expressed, when there is a distinct intention 


& US—Kresge v Taylor, N.J., 194 
F 879, 114 aCJL 297 
55 CJ P 77 note 66 

True oonsideiratioA for sale could 
be deduced from all clreumatances 
and reasonable inferences, as well as 
seller’s direct testimony—Speer v 
Campbell, 9 P2d 1100. 167 Wash. 644. 

Bvldenoe liaid anttoleat 
Ark.—Swetcoff v Felts, 126 SW2d 
468, 197 Ark. 876 

Cal—'Wilson v Sampson, 206 P2d 
768, 91 CaLApp 2d 468—Nojirl v 
Azuma, 9 P2d 889, 121 CalJlpp 
609—^Tezas Co v Berry Garaae. 
9 P2d 241. 121 CaLApp 456 
111 —Crown Automotive Sales & ICfa 
Co V Goldstein. 41 N E.2d 988 
814 niJLpp 666 

l 4 u—Murtishaw v Olassell-Taylor 
Co.. 18 So 2d 196, 205 La. 794— 
Thurston v Mitchell. 195 So 631, 
194 La. 1087—Kusin v Miller. 
App., 199 So 457 

Me.—'Wade & Dunton v. Gordon. 64 
A.2d 422 

Mich.—Sherman v Wllliman, 82 N 
W2d 476, 821 Mich. 846—Rose v 
Paint Manufacturers, 18 KW2d 
881, 811 Mich. 428 

YL—Granite dty Co-op Creamery 
Assn V B ds K Cheese Co., 68 
A.2d 193, 116 Yt. 408 
Wash.—^Bearina Sales & Service v 
Isaacson Iron Works, 88 P2d 898, 
179 Wash. 696 
55 CJ p 77 note 66 [al 

Bvldenoe 

Cal—'Wallace v Czwwford, 69 P 2d 
456. 21 CalJLpp2d 894 
Fla.—Lyna v Buabee Distrlbutina 
Co.. 182 So 801, 188 Fla. 419 
Ga.—'Reminaton Cash Register Sales 
Co V, Orr Drug Co« 162 SJBL 921, 
45 GeuApp 66 

IlL—W J Volt Rubber Co v Pe¬ 
oria Coca Cola Bottling Co., 280 
niApp 14. 

Tex.—Oliver H. Ross Piano Co v 
Walker, CivJtpp., Ill &W2d 1165 


Ya.—Bott V Wheeler, 88 SJS.2d 184, 
188 Ya. 648 

55 CJ p 77 note 66 [b]. 

8. Mo—^Huegel v Kimber, 224 SW 
2d 959, 859 Mo 988—Malloy v 
Jonea, 175 SW2d 776, 851 Mo 
1211 . 

4. NC—Swift V Btheridge, 129 BJB. 

453, 190 Na 162 
55 CJ p 77 note 66H 
Bvldenoe h41d sufltcieat 

(1) To show failure of considera¬ 
tion. 

Ga.—Gullett Gin Co v Seagravea, 176 

S.EL 922, 49 GaJLpp. 860 
La.—Homecraft finance Corp. v 
Mefsut, App, 18 So 2d 132 
Wash.—^Lambach v Lundberg, 88 
P2d 106, 177 Wash. 668—Wyer v 
Henderson, 894 P 228, 159 Wash. 
497 

55 CJ p 77 note 66^ £a] (1). 

(2) To sustain finding that there 
was no failure of consideration. 
Oa.-^ennings v Gibson, 47 S.SI2d 

779. 77 GaApp 28 

La.—Slixnan v Mahtool^ 186 So 749, 
17 LaA.pp 685 

N T —SpedaUties Service 4b Bngl- 
neering Co v Seamen Soap Prod¬ 
ucts Go, 94 HYS.2d 542. 

Tex.—^Bd Maher, Inc., v Morris, Civ 
App., 67 SW8d 840 

Bvidsnos held msulBcisnt 

(1) To establish a failure of con¬ 
sideration. 

Cal—Mauss v Kato, 4 P2d 179, 117 
CaLApp 668 

Oa.—Stanfield v Columbus Casket 
Co. 166 SJEL 784, 46 GaJLpp 84— 
Fallen V Blectric Appliance Co 
154 SSL 915, 42 GaJbpp 96 
Mieh.—'Watson v Harrison, 36 NW 
2d 295, 824 Mich. 16 
55 CJ p 77 note 6B% [b] (1) 

I (8) To show or support finding 
that property delivered was worth¬ 
less for any purpose. 

Mo—McCartney v Taylor Aircraft 
Co.. App, 140 SW2d 95. 
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Tex.—Sweetwater Cotton Oil Co v 
Parker, avJVj^p, 48 SW2d 1018— 
Host Furniture Co v Camp, Civ 
App., 82 SW2d 967 

5. Ga.—Fechtel v Chastain, 54 SE. 
2d 459, 79 Ga.App 617—^Harmon v 
Block, 134 SD. 548, 82 Ga.App 700 

55 CJ p 77 note 66% [c3 
Factial failure 

Tex.—^Allison Ranch Co v Angelo 
Auto Electric, Glv.App, 146 SW2d 
645, error dismissed. 

6, Tex.—Allison Ranch Co v An¬ 
gelo Auto Electric, supra. 

65 CJ p 78 note 68% 

Proof of defeot 

Proof that there was a defective 
part in the machine sold which must 
be repaired or replaced does not 
prove that the machine is worthless 
—^Tucker v Traylor Engineering & 
Mfg Co., CCJLOkL, 48 F2d 783 
7 Ala.—Edwards v Gordon, 129 So 
48, 221 Ala. 478 

8. US—Industrial Products Mfg 
Oa V Jewett Lumber Co, CA.I6wa, 
185 F2d 866—Corpus Juris died in 
Imported Liquors Co v. Los An¬ 
geles Liquor Co., CGJLCbO., 152 F. 
2d 549, 652—^NTewspaper Readers 
Service v Canonsbtirg Pottery Co., 
CCAuPa., 146 F2d 963 
Ark.—Oorpns Juris quoted in Reli¬ 
ance Bagging Go v Electric Gin 
Co, 187 SW2d 724. 726, 208 Ark. 
829 

Colo—^MacMarr Food Corporation v 
Jagger Produce Co, 20 P3d 550, 
92 Colo 355 

Conn.—Gustave Fischer Co v Morri¬ 
son. 7g A^ 242, 187 Conn. 899. 
Oa.—E. Frederics, Inc. v Felton 
Beauty Supply Co, 198 S EL 824, 58 
Gec.App 820 

Mich.—MaloOly v. York Heating & 
Ventilating Corporation, 358 XW 
628, 270 Mich. 240, appeal dismiss¬ 
ed York Heating & Ventilating 
Corporation v Malooly, 66 S.Ct. 93, 
I 296 trs. 523, 80 U-BO. 273. rehear- 
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common to both parties as to the sale and purchase ^ 
It is not essential, however, that the assent of the 
seller and buyer be concurrent in point of time,i® 
since acceptance ma> be made some time after the 
offer, as discussed mfra § 30 If the contract is 
executed by delivery of the goods and payment of 
the pnce, the sale is complete, independent of any 
agreements with respect to other matters 

If the buyer and seller do not, by offer and ac- 
c^tance, come to a common understanding or in¬ 
tention as to all of the material terms of the sale, 
their minds do not meet in an agreement and there 
IS no contract of sale,^^ and this is true where 
there has been no agreement as to the kmd or 
*denti^ of property mcluded in the sale,i* or where 
there has been merely an announcement of an in¬ 
tention m respect of the terms of the sale,i^ or 
where no right is created or obligation declared,^^ 
as where something further remams to be done be¬ 
fore the buyer and seller obligate themselves,^* or 
where some essential element is left open to future 
negotiation or agreement.^? 

Mutuahty of obligation as essential to sales con¬ 
tracts and what constitutes such mutuahty are con¬ 
sidered, m connection with the discussion of con¬ 


sideration, supra § 20 

“Output contract” as not lacking in mutuality is 
also discussed supra § 20 

Negotiations for sale A contract of sale implies 
some negotiation between buyer and seller, each con¬ 
sulting his own mterest and acting mdependently 
and of his free choice,^* and as long as the offer 
to sell or buy has been neither accepted nor rejected, 
the negotiations remain open and impose no obliga¬ 
tion on either party Accordingly, mere negotia¬ 
tions between the parties, looking to a sale, but 
which do not result in an agreement as to the 
fact of a sale and to all the matenal terms and con¬ 
ditions thereof, do not constitute a binding contract 
of sale,^* even though the parties both suppose that 
a de&ute contract of sale exists between them,^^ 
and It is not made effective and binding by the n^- 
lect or refusal of one party thereto to do that whi^ 
would enable the other party at his option to render 
It complete Where, however, through such nego¬ 
tiations, the nunds of the parties have met, and the 
terms of the contract of sale are m all matenal re¬ 
spects mutually understood and agreed on, the con¬ 
tract becomes eflFective and binding,23 even though 
some of the mmor terms and details are left to 
future determination or speaficahon.^* 


in; denied 66 aCt 166, 296 US 
662, 80 UEd. 471—Marshall Mfa 
Co V Berrien County Fackase Co, 
257 NW 714, 269 Mich. S87 
Mo—Randolph v Martin, App., 86 S 
TV 2d 189 

KY—^Radiocoin Co v Luria Steel & 
Trading Corporation, 46 N Y S 2d 
625 267 AppJ^W 515 affirmed 61 
X.R2d 523 294 NY 740—Holbers 

V TVestchester Raciner A8S*n, 58 N 

Y S 2d 490, 184 Misc. 581. 

Or—Nuaent y Union Automobile 
Ins. Co., IS P 2d 84S. 345, 140 Or 
61. 

Tenn.—American Nat. Bank of Nash¬ 
ville V. TVest, 212 STV2d 683, 31 
TennApp 35. 4 AX R.2d 814— 
Armistead v Tennessee GonsOL 
Coal Co • 14 TenauApp 434. 

Tex.—Garrett v International Miu. 
Co., CivApp., 223 SW2d 67, error 
granted-^reat TVest Grain & Seed 
Co. V Ray, CivApp, 204 STV2d 26, 
refoaed no reversible error 
55 CJ P 78 note 71. 

Agreement as to price see supra S 

21 . 

ladto eg of mutnaltty of amat 
The mutuality of aaeent reauislte 
to the formation of a contract of 
sale must be gathered from the lan¬ 
guage and conduct of the parties and 
the law imputes to a person the in- 
tentiott corresponding to the rear 
sonable meaning of his words and 
acta.—Flatt v Union Packing Co., 89 
PSd 662. 32 C8lApp.2d 829 


Sale or executory oontraoft of aale 
A sale is effected only by agree¬ 
ment of the parties to the transao- 
tion, and an executory contract of 
sale is also founded on a mutual 
agreement as regards the terms and 
conditions on which the sale Is to 
be effected.—Iioch v Confair, 63 A 
2d 24, 361 Pa. 158 

9 Ark.—Corpus gtois Quoted In Re¬ 
liance Bagging Oo v Blectrio Gin 
Co. 187 STV2d 724, 726, 208 Ark. 
829 

Miss.—liigon V Phillip Schalansky & 
Bros., 48 So 2d 881, 208 Miss 189 
55 CJ p 78 note 72 

10. Ala.—Sanford v Howard, 29 
Ala 684 68 AmJ> 101—Falls v 
Gaither, 9 Port. 606 

11. US—^Thompson v Hubbard, 
Mo., 9 act. 710, 181 Ua 128, 88 
JjM. 76 

1& Fa.—BUemm Reflector Co v 
Munro. 188 A 803, 821 Fa. 197 
65 CU p 79 note 77 

IS, U S —Stetson, eta, Liumbor Oo 

V Commercial Sash, etc., Co., C.C. 
AWaeh., 299 F 558 

Tenn.—American Nat Bank of Nash¬ 
ville V TVest; 212 STV2d 688, 81 
TennApp. 85. 4 AXJL2d 814 

14L Oa.—Georgia Cane Products Co 

V Com Products Reflning Obn 80 
SJSL 818,141 Ga 40 

55 C.J p 79 note 82 
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la Tex.—TV T Raleigh Co v liand, 
279 aTV 810, 115 Tex. 819 

la US—Gulonnet v Specht; DC 
Fa 297 F 864, affirmed, aCA.. 297 
F 871. 

55 CJ p 79 note 84. 

17 NY—^Thomas v Clawson, etc., 
Co, 207 NYS 565, 211 AppDiv 
507 

la NY—People v North River 
Sugar Refining Co., 24 NSS. 884, 121 
NY 582, 18 Am.aR. 848, 9 LOLA 
88, 25 AbbJN’Caa 1, 18 NYCiv 
Proc. 406 

Negotiations looking to formal con¬ 
tract generally see Contracts 9 49 

19 . U a—California etc.. Sugar Re¬ 
fining Corp V Mason By-Products 
Co., aCLACaL. 28 F2d 486 

Ala—Seyfert v Donahoo, 89 So 855, 
18 AlaApp 108. 

90. TVash.—^Bxcelsior Knitting Mills 
V Bush, 288 F2d 847. 

56 CJ p 80 note 94. 

ai- HY—Felgei v Doll, 186 NYS 
529 

as. Pa—Pennsylvania LuhricaUng 
Co V TVUhelm, 100 A 98, 255 Pa 
890 

sa U a—Thompson v. Hubbard. 
Mo., 9 S Ct 710, 181 U S 128, 83 L. 
Ed. 76 

56 CJ p 80 note 97 

94. TVVa—Bernard Gloekler Co v. 
Carr, 79 SJBS. 782, 72 TVVa 720. 

55 CJ p 80 note 98. 
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Tentative agreement may be abandoned by one of 
the parties furnishing a subsequent writing with dif¬ 
ferent terms which is not accepted by the other par¬ 
ty,-® and the latter is not estopped to object that 
a complete draft of the contract vanes from the 
tentative agreement, because he assigns other rea¬ 
sons for nonacceptance 

Promissory estoppel It has been held, apart from 
a contract of sale by virtue of an accepted offer, that 
the fact that the buyer had acted on the basis of 
an offer by the seller, as in making a bid on the 
basis thereof, does not render the seller liable un¬ 
der the doctnne of promissory estoppel, 27 at least 
where some of the essential elements of such an 
estoppel are lacking 28 

Variance between expressed and undisclosed in¬ 
tention. In accordance with the rule apphcable to 
contracts generally, discussed m Gmtracts § 32, 
the meeting of the minds or mutual assent, with 
respect to a contract of sale, is to be determined by 
the expressed intention of the parties,28 and not by 
their secret or unexpressed intentions 8® 


§ 25. -Offer or Order in General 

a In general 

b Invitation to deal or make offer 
a. In General 

In order to create a contract of eale there muet be 
an offer to enter into euoh contract which must be com¬ 
municated to the prospective acceptor, and such offer 
must be complete, definite, and unconditional An order 
for goods Is merely an offer to buy 

As in the case of other contracts, discussed m 
Contracts §§ 35-38, in order to create a contract of 
sale there must be an offer as such, that is, a 
proposal to enter into a contract of sale or pur¬ 
chase,®^ which must be communicated to the one 
who IS to be the acceptor thereof ;82 and the general 
rules govern and control with respect to the form 
and suffiaency of such offer 8® Thus, the offer 
must be complete,®^ must be between speafied par¬ 
ties,®® and must be defimte and certain as to its 
terms and conditions,®® such as to the price to be 
paid,®7 or the specific quantity of goods to be 
furmshed.®® It has also been held that the offer 


as. Ky—dncinnati Equipment Go 
r Big Muddy River Gone Coal Co 
164 S W 794, 158 Ky 247 
55 CJ p 80 note 88 

20, Ky —Cincinnati Equipment Co 
v Big Muddy River Cbns. Coal Co, 
supra. 

27 US —^James Baird Co v Glmbel 
Bros, CGJLKT., 64 72d 844 

28. US—Robert Gordon, Inc. v In- 
gersoU-Rand Co, aCA.111., 117 P 
2d 654. 

Xrraparabls datalaneiLt held laokiag 
Although contractor had submitted 
bid for installation of aix^-condltion- 
ing madbinezy based on his construc¬ 
tion of price quoted in manufactur¬ 
er’s letter to contractor as referring 
to two machines instead of one ma¬ 
chine as contended by manufacturer, 
there was an insufficient showing of 
irreparable detriment to contractor to 
enable contractor to recover from 
manufacturer for breach of contract 
under doctrine of promissory estop¬ 
pel.—Robert Gordon, Inc. v Inger- 
soU-Rand Co, supra. 

28. US—^Industrial Products Mfg 
Co V Jewett Lumber Co, CJLIowa. 
185 P2d 866 

30, U S.—Industrial Products Mfg 
Co V Jewett Lumber Co, supra. 

3L Art—Gibson v Boyd, 172 SW 
2d 928, 206 Ark. 48 

HI —W J Volt Rubber Co v Peoria 
Coca Cola Bottling Co, 280 BLApp 
14. 

NC—Cobb V Dibrell Bros., 178 SB. 
218, 207 Na 572. 


Wls —Nickel V Theresa Farmers 
Coop Ass'n. 20 NWfd 117, 247 
Wls 412 

56 C J p 80 note 2 

Offer to seU merely oontemplates 
proffer, proposal, presentation, or ex¬ 
hibition of something for acceptance 
or rejection.—Piissell v. Kichols, 114 
So 481, 94 Fla. 408 
Fkoposal made after uBenforeeable 
contract 

Where contract between wholesaler 
and manufacturer was unenforceable 
because of lack of consideration from 
wholesaler, and manufacturer refus¬ 
ed to proceed under it, proposal of 
wholesaler to purchase certain 
amount of wall paper from manu¬ 
facturer was an "offer ’ —Henry 
Bosch Co V Guiry Bros Wall Paper 
Co., 62 P2d 1825, 99 Colo 879 

82. NC.-<k>bb V Dibrell Bros., 178 
SE. 218, 207 NC. 672 

Its communication must be under! 
such conditions that the one who re- j 
celves it is aware that it constitutes 
an offer—W J Volt Rubber Co v 
Peoria Coca Cola Bottling Co., 280 
lllApp 14. 

88. NC—Cobb V DlbreU Broa, 178 
SEL 218 207 NC. 572. 

55 CJ p 80 note 4. 

Paotioular statements held offen 

(1) In generaL—Hawaiian Equip¬ 
ment Co V Elmco Corp, Utah, 207 P 
2d 794 

55 CJ p 80 note 4 M, [b] 

(2) A letter from a seller to a 
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buyer requesting confirmation of buy¬ 
er’s tentative order will be treated as 
an offer—Excelsior Knitting Mills v 
Bush, Wai^ 283 P 2d 847 

(8) Where plaintiffs first agreed to 
ship rocket tubes to defendant on un¬ 
derstanding that defendant would 
return a like number of tubes at a 
later date, fixing a value per tube 
for billing purposes, defendant's sub¬ 
sequent letter requesting that plain¬ 
tiffs advise defendant if they eared 
to sell tubes outright without re¬ 
placement, so that defendant could 
cancel its raw tubing orders, was an 
"offer" to buy the tubes at the price 
fixed per tuba—Oedekerk v Munde 
Gear Works, CLAInd., 179 F 2d 821. 

84. NCL—Cohb V Dibrell Bros., 178 
S.E. 218, 207 NO. 672 

85. Wls—Nldkel v. Theresa Farm¬ 
ers Coop Aas'n, 20 NW2d 117, 247 
Wls. 412 

88. Wls—Nickel v Theresa Farm¬ 
ers Coop Ass*n, supra. 

55 C.J p 81 note 5 
Proposals held too indefinite 
US—Reading Co v Larkin, CCA 
Pa., 114 F2d 416, certiorari denied 
Reading Co v Larkin, 61 S Ct 175, 
811 US 707 85 L.Ed.459 
55 G.J p 81 note 5 [b] 

87. Ga.—Chunn v Etvans, 82 S.E. 
631, 15 GaApp 67 

88. Wla—Nickd v. Theresa Farm¬ 
ers Coop Ass'n, 20 K'W2d 117, 247 
Wls 412 

55 C J p 81 note 7 
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or order must be unconditional®® or unqualified,^® 
and, when made b> letter, must leave nothing fur¬ 
ther to be done by the proposer w-hen the acceptance 

IS mailed.^1 

An agreement to sell or ship goods as or when 
ordered or needed by the bu 3 'er constitutes an offer 
to sell,^® of a continuing nature,*® particularly 
where it is expressly made subject to the buyer’s 
approval ** So, also, an offer to sell is made by a 
proposal to furnish the material required in the 
erection of a certain building, m accordance ^vith 
oertam plans and specifications and for the stated 
price,*® or b^ the shipment of goods under an m- 
voice, without any agreement tiierefor,** or by 
the shipment of goods after the withdrawal of an 
order therefor*^ 

An ofiFer providing for acceptance withm a speci¬ 
fied period IS a continuing offer,*® and is renewed 
each day until accepted wnthm the ^eafied period.*® 
An offer is vahd and contemplates a bmding con¬ 
tract on acceptance notwithstanding it provides that 
It IS subject to cancellation within a specified pe¬ 
riod.®® 

Order or offer to buy. An order for goods or 
chattds, until acceptance, is merely an offer or 


proposal to buy,®i particularly where the order is 
given to an agent of the seller and is made subject 
to the seller’s approval or acceptance, as appears be¬ 
low, or is otherwise conditioned®® It is merely 
an offer to contract and not a contract to sell or 
purchase ®® A letter agreeing to accept on certain 
terms goods ordered which had been declmed con¬ 
stitutes an offer to buy®* An agreement to buy 
such goods as the seller shall dehver is an offer, 
good until canceled, to buy what the seller de¬ 
livers ®® An order may be written on more th a n one 
piece of paper,®® but, where orders are so wmtten, 
each mdicating a separate proposition, they are 
separate and distinct orders ®'^ A telegram inform¬ 
ing a seller that the buyer was mailmg an order for 
certam goods is not itself an order but merely a 
notification that an order was bemg mailed.®® 

Order or contract subject to approval. A wnting 
in the form of a contract of sale, entered into by 
one party and an agent of the other party, with the 
understanding or agreement that it is to be submitted 
to the agent’s principal for approval or acceptance, 
is a mere offer to buy or sell ®® A fortiori, an order 
given to an agent of the seller and made subject to 
the seller’s approval or acceptance is a mere offer 
to buy,®® and a proposal from a seller which pro¬ 


as. Wash.—Jahn v McClalne. 165 P 
1060. 97 Wash. 95 
55CJ. p 81 note 8 
Offer held STLfllolent 
Minn.—Appliances, Inc., v Queen 
Stove Works, 86 XW2a 121. 228 
SOnn. 56 

40L Wash.—Excelsior Slnlttlngr Mills 

V Bush, 288 P2d 847 

41. IT T—Stein-Gray Drug* Co v H. 
Michelson C!o., 116 NTS. 788 

42. CaL—liss Palmas Winery, etc. ▼ 
Garrett, 189 P 1077, 167 Cal 897 

65 CJ p 81 note 10 

4a. NC—American Steel, etc., Co 

V Copeland. 75 S.E. 1002 159 KC 
556 

44. Ga.—Williams v Johnson-Brown 
COn 110 SJEL 497. 28 GaJlpp 187 

55 GLJ p 81 note 12 

45. Neb.—'R^rnolds v Omaha Gen¬ 
eral Iron Works, 180 NW 584. 105 
Neb 861. 

55 CJ p 81 note 18 

42. 6a.—Cohen v Arenson. 116 S.B 
658. 29 Ga.App 723 

47. Mich.—Farmers* Handy Wagon 
Co V Newcomb, 159 NW 162, 193 
Mich. 684 

55 CJ p 81 note 15 

48. US.—National Dalrymeu A8S*n 
T Dean Milk Co, CLA.I11., 188 P2d 
849. certiorari denied 71 S.Ct. 122, 
849 Xra 876. 95 UBkL 687. 

ta USL—National Dairymen Assn 
T. Dean Milk Ca, supia. 


50 Or—Nelson Buuipment Co v 
Hamer, 280 P2d 188 
Effect of provlsiona as to withdrawal 
or cancellation on right to with¬ 
draw see infra 5 26 b 

61. US—A. EL Staley Mfg Co v 
Northern Cooperatives, CCA. 
Minn., 168 P2d 892—Oorpos Fnris 
cited la Imported Liauors Co v 
lios Angeles Liguor Co, CCA.CaL, 
152 F 2d 549. 653 

6a—^Atlanta How Co v Bennett, 
176 SB. 822, 49 GaA.pp 672 
Mass—^Mathey v IJouls G FYeeman 
Co, 8 NK2d 752, 295 Maas 861. 
65 CJ p 81 note 18 

52, Ga.— Kin g v Atlanta Oak Floor¬ 
ing Go, 80 SJGl2d 646, 71 QaApp 
292 

AvaUahiUty of stock 
An order for bnllding ma-t iftytfl T tak¬ 
en by salesman, providing **notify 
when stock available" and *all or¬ 
ders taken subject to prior sale of 
stock** was, until stock became avail¬ 
able, merely an offer to pnr<diase 
not a contract binding on seller— 
King v Atlanta Oak Flooring Co, 80 
SJE.2d 646, 71 OaApp 292. 

58 Iowa.—Anderson Broa & John¬ 
son Co V Sioux Monument Co., 282 
N W 689, 210 Iowa 1226 
65 OJ D 82 note 20 

64. Aik.—Radford v PracUcal Pre¬ 
mium Go., 188 &W 562, 125 Ark. 

199. 


55 Del—Abbott V. Stephany (Poul¬ 
try Co, 63 A-2d 248, 5 Terry 518 

58. Mo —Krohn-FCchheimer C6 v 
Palmer, 221 SW 858, 282 Mo 83. 
10 AL(.R. 673 

Contract of sale in several writings 
in general see infra 9 61. 

57 Mo —S^hn-Fechheimer Co v 
Palmer, supra. 

55 CJ p 82 note 24. 

68. US—Reed & Prince Mfg Co v 
Dear, Inc., DC Mich., 78 FSupp 
894, affirmed, CJL. 174 F2d 208 

No liability tor seller’s entry of 
duplioate orders 

The manufacturer was at fault in 
entering duplicate orders and could 
not recover from buyer for goods 
manufactured under duplicate order 
even though mailed order did not 
state that it was a confirmation of 
such telegram.—Reed A Prince Mfg 
Co V Lear Inc., supra. 

69. Mich.—Ludowid-Geladon Co v 
McKinley, 11 NW2d 889, 807 Mich. 
149 

Tex.—Garrett v totematlonal Mill 
Co, CivApp, 223 SW2d 67, error 
granted. 

55 C.J p 90 note 49 
Who may aooept such offer see infra 
S 28 b 

50. Ala.—Bishop v Swift & Co, 174 
430 488, 284 Ala. 828 
Ga.—King v Atlanta Oak Flooring 
Co, 80 SB.2d 646, 71 Ga.App 292 


632 
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vides that it wiW become a contract of sale when 
accepted by the bujer and approved by the seller 
has also been held to constitute an offer from the 
buyer to the seller 

Tentative order, contingent contract A tenta¬ 
tive order, bearing the notabon that it would be 
confirmed on receipt of samples, is not an unquali¬ 
fied offer, acceptance of which wrould consbtute a 
contract,®® but is merely a preliminary negobabon.®® 
So, also, it has been held that an order for goods 
which contains the notabon "confirmabon later*’ is 
not a complete contract, but consbtutes merely a 
conbngent contract,®^ which may be withdrawm or 
the sale rescinded even after the goods are de¬ 
livered,®® but It may become an effecbve contract 
of sale by acts of acceptance and confirmabon b> 
the parbes,®® and the shipment of the goods by the 
seller consbtutes acceptance by him,®^ and accept¬ 
ance of the goods or any part thereof by the bu>er 
consbtutes confirmabon by him.®® 

Order after indefinite offer Although an offer 
to sell is so indefimte as to be unenforceable, even 
after a general acceptance, if the buyer, after such 
acceptance, actually orders goods, which order is ac¬ 


cepted, there is an effective contract as to the goods 
so ordered ®® 

b. InvitatiQn to Deal oi Make Offer 

A proposal amounting merely to an Invitation to en¬ 
ter into negotiations Is ordinarily not an offer which can 
become a binding contract cf sale by acceptance 

A proposal which amounts merely to an invitabon 
to enter into negobabons, lookmg to a sale,^® that 
is, to make an offer to buy or sell, as the case may 
be,^^ as where the proposal consists of a mere 
quotabon of prices or terms at which certam goods 
or chattels are held,*^® or at which a prospecbve 
bu 3 ‘er might purchase,^® is not such an offer as 
can be turned mto a binding contract of sale by 
acceptance, but is merely an invitabon to make an 
offer which may be either accepted or rejected,^^ 
and w’hich, even when confined to a definite class 
of persons, imposes no obligabon on the proposer 
to accept any offer which thereafter might be re¬ 
ceived.^® However, the quesbon is generally one 
of intenbon, and whether a proposal is to be con¬ 
strued as an invitabon to deal or as an offer which 
can be turned into a bmding agreement by accept¬ 
ance depends on the language used and the circum¬ 
stances of the parbcular case ^® 


KT—^rational Cash Register Co v • 
Lyon, 18 NTS 2d 1, 2S7 AppJ>lv 
278 

Or—Nelson Equipment Co v Hsr^ 
ner, 280 P 2d 188 

Fa.—McCrea v Automatic Heat, 66 
A2d 664, 161 Pa.Super 645 

Tex.—Gkirrett v International MUl 
Co, ClvApp, 228 SW2d 67, error 
granted. j 

55 O.J p 82 note 19. 

ei. Tex.—^International FOter Go v 
Conroe Gin, etc., Co, dv App, 269 
S W 210, reversed on other 
grounds, ComJb^P., 277 SW 681 

55 CJ’ p 82 note 22 

e&i Wash.—Excelsior Khitting Mms 

V Bush, 288 P 2d 847 

eSi Wash.—Excelsior Khlttlng HUls 

V Bush, supra. 

etL Wash.—C. H. Lowenthal Co v 
McCormack Bros. Co, 25? P 682, 
144 Wash. 229 

60. Wash.—C. H. Lowenthal Co v 
McCormack Bros Co., supra. 

66. Wash.—C. BC. Lowenthal <3o v 
McOormaOk Bros. Co, supra. 

67. Wash.—C. BC Lowenthal Co v 
McCoimaOk Bros. Co, supra. 

Acceptance by shipment generally 
see Infra S 28 d. 

68. Wash.—C. BL Lowenthal Co v 
McCormack Bros. Co., supra. 

55 CLJ. p 62 note 29 

68. Gcl—M cCaw Mfg Co v Felder 
41 SJSL 664. U5 Oa. 406-nJ R. 


Watkins CO v BCarrison, 120 SE 
432, 81 Ga.App 270 
TO Mass—(De Tito v Boehme etc 
Co, 182 NJS. 85, 239 Mass. 290 
56 OJ p 82 note 82 
7L Iowa.—Patton v Amey, 64 NW 
685, 95 Iowa 664. 

55 CLJ p 88 note 88 
72. Or—Courteen Seed Co v Abra¬ 
ham, 275 P 684 129 Or 427 

55 aj p 88 note 34. 

78. Mass.—De Tito v. Boehma etc. 
Co, 182 N.E. 85, 289 Mass. 290 

56 CLJ. p 83 note 86 

74i Mass—Ward v. Johnson, 95 N 
E. 290, 209 Mass. 89 
N T —Stein-Gray Drug Co v EL 
Michelsen Co., 116 NTS. 789 
75 Masa—Montgomery Ward v 
Johnson, 95 NE. 290, 209 Mass 
89 

55 aJ p 88 note 87 

76. Mich.—South Branch Cheese 
Co V American Butter, eta. Oo, 
158 NW 168, 191 Mich. 507 
55 C J p 88 note 88 
Proposals haid offers 

(1) In general—Joseph Denimzio 
Fruit Co V. Crane, DC.CaL, 79 F. 
Supp 117, vacated 89 F Supp 962, re¬ 
versed, CJl, 188 F 2d 569, eertioran 
denied Crane v. Joseph Dennnsio 
Fruit Co., 72 S.Ct. 87, 842 Ua 820. 

96 UEd.-55 OJ. p 88 note 88 

M 

i (2) The absence of the word **of- 
I fer" and the presence of the phrase 
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**ftnd it necessary to ask for fol¬ 
lowing prices** in telegram pertaining 
to sale did not deprive telegram of 
its status as an offer in view of fur¬ 
ther provision “wire today if interest¬ 
ed and samples and sales contract 
will go forward.*'—Gibson v De La 
Salle Institute 152 P8d 774, 66 Cal. 
APP 2d 609 

(8) An instrument, designated as 
"order and shipping schedule** and 
"purchase order** and providing for 
truck shipments from certain city by 
named corporation to another speci- 
fled corporation in another city of 
stated quantities of goods in four 
spedfled months on sight drafts was 
not mere estimate of sales potential 
in territory for which consignee was 
consignor's distributor, but a pur¬ 
chase order and acceptance constitut¬ 
ing binding contract—Sheldon-Seats, 
Ino, V Coles. 29 NW.2d 882. 819 
Mich. 40L 

proposals held not off ears 

(1) Steel company’s quotation to 
buyer of price for lot of steel con¬ 
stituted nothing more than an **in- 
vitation** to make in writing an of¬ 
fer to the home office of the steel 
company, where the quotation con¬ 
tained provision that prompt accept¬ 
ance of quotation by buyer and writ¬ 
ten approval of home office of steel 
company should constitute a binding 
contract.—^Truscon Steel Co v 
Cooke. aCLA-OkU 98 F2d 905 

[ (2) A manufacturer's letter to con- 
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Advertisements, circulars, and price lists Busi¬ 
ness advertisements published in newspapers and 
arculars sent out by mail or distnbuted by hand, 
stating that the advertiser has a certain quantity 
or quahty of goods which he wants to dispose of at 
certain prices and on certain terms, are not offers 
which become contracts as soon as any person to 
whose notice they may come signifies his acceptance 
by notifying the other that he will take a certam 
quantity of them,*^7 but are ordinarily construed 
merely as an invitation for an offer for sale on the 
terms stated,^® which offer when received may be 
accepted or rejected,^® and which, therefore, does 
not become a contract of sale until accepted by the 
seller ,80 and until a contract has been so made the 
proposer may modify or revoke such pnces or 
tenns.8^ However, here, too, the question is one 
of mtention as detenmned from the language used 
and the nature of the transaction ,82 and, where it is 
evident from the circumstances that such was the 
intention of the parties, such advertisement, arcular, 
or pnce list will be construed as an offer to buy 
or sell ,88 but, even where it is regarded as an 
offer, it can be withdrawn at will without notice,84 
as by refusal to deliver the goods to the person 
tendermg the speafied amount m pa^mient there¬ 
for 85 xf a memorandum of pnces is issued by a 
seller merely as a basis for future n^tiations, and 
IS not signed by the buyer, the mmds of the parties 
ha\ e not met, and the seller is not liable thereon ;88 
but, if It is issued as a basis for orders dunng a 
certain penod, the seller may be held hable for 
refusing to fill orders thereunder 87 


Display of card inviting dealer to call The dis¬ 
play m a window of a card, which a dealer m a 
certain commodity has left with his customers to be 
so displa>ed when wanting such commodity, is mere¬ 
ly an invitation to the dealer to call, the observance 
of which may lead to a sale of a quantity and at 
a pnce to be agreed on,88 and does not constitute 
an order on the dealer for such commodity,*® un¬ 
less there was some pnor arrangement or agreement 
with the customer, by which the display of the card 
would evidence a definite order 8® 

§ 26. — Withdrawal or Countermand of 
Offer 

a. In general 

b Express provision as to withdrawal 

c. Sufiiaen<^ of withdrawal and com¬ 
munication thereof 

<L Effect of withdrawal or countermand 

a. In General 

An offer to buy or tell may ordinarily be withdrawn 
or countermanded at any time before Its acceptance, and 
cannot ordinarily be withdrawn or countermanded after 
acceptance 

An offer to buy or sell which is not supported by 
an mdependent consideration, and is of a continuing 
nature, is binding on the offerer only as long as he 
sees fit to keep it open,*^ and, therefore, it is a well 
settled general rule that sudi an offer may be with¬ 
drawn or countermanded at any time before it is 
unconditionally accepted m accordance with the 
terms of the offer,®* and notice thereof is com- 


tractor statinK tbat information con¬ 
tained therein was furnished to enar 
ble contractor to make bid did not 
constitute a promise by manufactur¬ 
er to deliver machinery at prices 
quoted in letter, in absence of con¬ 
vincing evidence of usaae In the 
trade of treatlngr a price quotation as 
an offer of sale or of any evidence 
tbat manufacturer knew of or had 
adopted such usage.—Robert Gordon, 
mo, V Ingersoll-Band Co^ aCJLIU., 
117 F2d 654 

77. Ohio—Xlocpiu Oliris quoted in 
Craft V Elder 4b Johnston Co, 
App., 88 NlLSd 416, 416. 

18 CLJ. p 286 note 68 

7a Ohio Oa gpas State quoted in 
Craft T Elder 4b Johnston Go., su¬ 
pra. 

18 C.J p 289 note 98—55 CLJ p 83 
note 89 

Bight to sen to soy bidder or c«u 
tOBier 

A statement of prices of merchan- 
dlae does not become an offer to be 
converted Into a contract by acoept- 
anoe as long as one quoting prices 


Intends to retain right to sell the ar¬ 
ticles to any bidder and customer— 
Nickel V Theresa Shrmers Coop 
Ass'll, 20 NW2d 117, 247 Wls. 412 
79 Mass.—Montgomery Ward v 
Johnson, 95 IN.E. 290, 209 Mkss 89 
sa Mass.—Montgomery Ward v 
Johnson, supra. 

Neb —Posposia Coal Co v Nye- 
Sdmelder-Fbwler Co, 182 NW 586, 
106 Neb 4. 

81. Neb—Posposia Coal Co v Nye- 
Schneider-Powler Co, supra. 

88. Ala.—J E Pinkham Lumber Co 
V Griffin, 102 So 689, 212 Ala. 341. 
18 C J p 289 note 99 

83. NT—Lovett v lioeser, 207 NT 
S 758, 124 Mlsc. 8L 
18 aJ p 289 note 99—55 C.J p 84 
note 44 

Xftitlateral oflSr to pnblio 
An advertisement in advertising 
paper of electric sewing for 

isale fbr speclded sum on certain day 
a as "unilateral offer" to public gen¬ 
erally —Craft V Elder 4b Johnston 
Go.. Ohio App., 88 NJS.2d 416. 
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[84. Ohio—Craft v Elder 4b John- 

I ston Co, supra. 

85. Ohio—Craft v Elder 4b John¬ 
ston Co, supra. 

86. US—Stetson, etc.. Lumber Oo 
V. Commercial Sash, eta, Co. CC 
A.Wash., 299 F 558 

87. US—Stetson, eta. Lumber Co 
V. Commercial Sahh, eta. Co., su¬ 
pra. 

88. Iowa.—IDunAee v Standard Oil 
Co., 182 NW 871. 152 Iowa 618 
86 L.R.A,NS. 268 

89. Iowa.—Eunshee v Standard Oil 
Co, snpra. 

90 Iowa.—Dunshee v Stcmdard Oil 
Co., supra. 

9L DeL—Abbott v Stephany Poul¬ 
try Co., 62 A.2d 242, 5 Terry 518 

55 CLJ p 84 note 58 

Withdrawal of options see infra 5 

88 . 

98. US—Oocpns dhxte elted la 
Imported Liquors Co v Los An¬ 
geles Liquor Co., CCJLCaL, 162 
F2d 549, 652—James Baird Ca v 
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municated to the offerer** So, also, the offer 
may be withdrawn before performance of a condi¬ 
tion which constitutes an element of the accept¬ 
ance,*^ and this rule applies, although the n^tia- 
tions have reached the stage of a prelimmary agree¬ 
ment** On the other hand, since acceptance of 
an order to buy or sell ordmanly completes a bmdmg 
contract of sale, as discussed mfra § 28, an offer can¬ 
not thereafter be withdrawn or countermanded,** 
except where express provision therefor is made, 
as discussed mfra subdivision b of this section. 
Where a partial payment m cash has been made 
by a buyer, as long as the seller retains such pay¬ 
ment he cannot claim that the offer to sell has been 
withdrawn.*^ 

Ojfer to or by agent An order for goods or chat¬ 
tels given to an agent of the seller, subject to the 
latter’s approval or acceptance, may be withdrawn 
or countermanded by the buyer at any time before 
It IS accepted by the seller and su^ acceptance 
commumcated to the buyer,** even though the order 
provides that it cannot be countermanded either 
before or after acceptance, as discussed mfra sub¬ 
division b of this section However, where the 
agent has authority to consummate the sale, a con¬ 
tract made with him for the purchase of goods 
for which a note has been given cannot be revoked 
by the buyer by a notice to the seller not to dehver 
the goods ** An offer by a seller, m response to an 
order given by an agent subject to his prmapal’s 
approval, may be withdrawn 1^ the seller before 


sudi approval,^ although the agent has paid part 
of the consideration, provided it is tendered back 
before the principal’s acceptance of the offer.* 

Before or after shipment or delivery Where an 
order for goods may be accepted by shipment or 
delnery, as discussed infra § 28, the order may be 
withdrawn or countermanded at ai^ time before ac¬ 
tual shipment or delivery of the goods m accordance 
with the terms of the order,* and, even though ac¬ 
ceptance m writing is contemplated, if the buyer 
does not receive wntten confirmation of his offer, he 
may withdraw within any time before actual ship¬ 
ment,^ and, if he does not do so, he is bound by a 
shipment as acceptance of his offer * Accordmg to 
some authorities, after an order for goods has been 
accepted by the seller, the proposal becomes an ex¬ 
ecutory contract of sale,* unless there is an eicpress 
stipulation to the contrary ,7 and the buyer may, 
before shipment or dehveiy of the goods, recall the 
, order and stop performance on the other side by 
^ an explicit direction to that effect,* although he 
thereby subjects himself to the pajrment of dam¬ 
ages * The effect of express provisions as to with¬ 
drawal as affecting the nght to withdraw after the 
shipment of goods is discussed mfra subdivision b 
of this section. 

Partud acceptance of separable offer If the 
offer is of a contmmng separable nature and has 
been partly accepted, it may be withdrawn only as to 
the part which has not been accepted.^* 


Glmbtf Bros., CCA.NY, S4 FSd 
844 

FUl—F rissell v Nichols, 114 So 481, 
94 Fla. 408 

Oa^Leakey v Duka. 48 SE.2d 709, 
77 Oa.App 481—Rsmlnaton Gash 
Register Sales Co v Orr Drus 
Co. 162 SJD. 921, 46 GaJlpp 66 

Masa—'llathey v tx>uis G- Freeman 
Co, 8 NE.2d 752, 295 Mass. 861 

NT—^Barber-Greene Co v M. F 
Dollard, Jr. Inc., 269 NTS 211, 
289 AppDlv 655. aArmed 196 NB. 
571. 267 NT 545 

Ohio—Delb^ V Xaiifnrtnn, App., 62 
NJBL2d 770 

Wash.—Parks v Kirkland Packings 
Co, 20 P2d 688, 172 Wash. 450 

65 GLJ p 86 note 67. 

93. Mkss.—Cmver Mf a Co v Rous¬ 
seau, 182 NB. 728, 240 Mass. 168 

66 OJ p 85 note 68 

Communication as essential to ac¬ 
ceptance see Infra S 81* 

9A NT—Hayman v Canton Art 
Metal Co, 160 NTS 42, 174 App 
DIy 928 

55 CJ p 86 note 59 

95 NT—H. D Best Co v Federal 


Terra Cotta Co, 281 NTS 488 
224 AppJ^iv 618 

65 G.J p 85 note 60 

99. Ark.—J W Myers Commission 
Co V Cox, 125 S.W2d 475, 197 
Ark. 990 

Ga.—^Local Trademarks v Chupp, 61 
SB.2d 842 82 QaApp. 618 

55 CJ p 84 note 62 

97. Iowa.—Daeaes v Beb, 224 N.W 
80. 207 Iowa 1068 

55 C J p 84 note 55 

98 . ns —Truscon Steel Co v. Cooke, 
•aCLAOkL, 98F2d 906 

Oa.—Remlnaton Cash Reaiater Sales 
Co V Orr Drua Co., 162 3M. 921, 45 
GaApp 66 

NT—National Cash Reaister Go v 
Lyon, 18 NTS 2d 1, 267 AppDlv 
273 

Fa.—MeCrea v Automatlo HSat, 55 
A.2d 664, 161 Pa.Super 645—Claro 
MUllna Co. V Davis Broa, 2 Fa. 
Dist 4b Co 48 

Utah.—B T Moran, Inc., v First 
Sea Corporation, 24 P2d 884, 82 
Utah 816 

18 C.J P 298 note 84—55 CU p 85 
note 68. 
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99 D C—Stem V Moneywelaht 

Scale Co., 42 App 162 

1. Ga.—Williams v Johnson-Brown 
Co, 110 &B. 497, 28 GaApp 187 

2. Ga.—WilUams v Johnson-Brown 
Co., supra. 

3. Mass—Mathey v Louis G Free¬ 
man Co., 8 NJa2d 752, 295 Mass. 
86L 

65 C.J p 86 note 70 

4. US —Ableman v American Suaar 
Reflnlna Co, CLCLAGa., 9 F2d 818 

6 US—Ableman v American Suaar 
Reflnlna Co., supra. 

6. S.C.—Ozweld Acetylene Co v 
Davis, 106 SEL 157, 115 SC 426 

7 S.C.—Oxweld Acetylene Ca v 
Davis, supra. 

8. S CL—Oxweld Acetylene Co v 
Davis, supra. 

55 CJ p 86 note 77. 

9. Mo—Outcault Adv. Go v Mack. 
App, 269 SW 511 

S C—Oxweld Acetylene Co v Da\ls, 
106 S.B. 157, 116 S.C 426 

10 . Wls.—Hopkins v Racine Malle¬ 
able, eta. Iron Co., 119 NW 801, 
187 Wis 588 

55 CJ p 85 note 61. 
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Presumption as to tune of mthdrofuaL In the 
absence of evidence to the contrary, a withdrawal of 
an offer or order will be presumed to ha\e been 
before acceptance 

b Express ProvisiozL as to Withdrawal 

An offer may be withdrawn or countermanded before 
acceptance, even though it providea that this will not be 
done unless such provision la suported by independent 
consideration, and, under express provision therefor, 
withdrawal may be made within a specified time not¬ 
withstanding acceptance 

Ordinarily an offer to buy or sell may be with¬ 
drawn or countermanded before acceptance, even 
though the offer provides that it will not be with¬ 
drawn or countermanded,^^ or allows the offeree a 

certam time uithin which to accept it,^^ unless such 
provision or agreement is supported by an independ¬ 
ent consideration,!^ smce, m the absence of an 
independent consideration therefor, sudi a pro¬ 
vision or agreement is without consideration, imtil 
acceptance, and, therefore, is not bmdmg on the of¬ 
ferer !6 Where the right to withdraw has been ex¬ 
pressly reserved for a hmited time, withdrawal may 
be made withm the time speafied, even though the 
offer has been accepted.!^ 

Before or after shipment or delivery Where an 
order provides that the goods are not to be shipped 
for a given length of time, and reserves the nght 
to cancel the order withm such time, if the order 
is so canceled there is no contract of sale, even 
though the goods are shipped and this is also 
true where a selling agent makes false representa¬ 
tions, bmdmg on his prmapal, which give the buyer 
the nght to countermand within a certam time, and 


the nght to countermand is so exercised, but the 
goods are shipped m disregard of it It has been 
held that the nght to countermand before shipment 
IS not controlled by a provision m the contract of 
sale to the contrary,!® but on the other hand it 
has been held that this nght does not exist where 
the contract provides that it cannot be canceled or 
re%oked by either party after acceptance of the 
order except by agreement m wnting 

a Sufficiency of Withdrawal and Oommnnica- 
tioxL Thereof 

An offer to buy or sail may be withdrawn by any 
distinet and unequivocal statement or act clearly show¬ 
ing an Intention so to do, but withdrawal does not 
ordinarily become effective until notice thereof Is com¬ 
municated to the offeree. 

An offer to buy or sell may be withdrawn or 
countermanded by any distmct and uneqmvocal 
statement or act which clearly shows an mtention 
so to do,®! sueh as by a statement that no further 
orders will be accepted, except at different prices,®® 
or by disposing of the subject matter, before re¬ 
ceipt of acceptance.®® It has been held that a 
request b> the buyer of the seller to delay shipment 
of the goods or a part thereof is not a withdrawal 
by the bu>er,®^ but on the other hand it has been 
held that a notice to hold goods until further notice 
IS a sufficient countermand.®® Use of the term 
"contract” mstead of "order” m an attempted can¬ 
cellation of an order does not render the cancellation 
ineffective®® The fact that the offerer remams 
away from a place, at the time he has agreed to 
meet the offeree there for his answer, does not con¬ 
stitute a withdrawal of the offer ®7 


Offer to Imy 

Buyer, offerlnff to buy su^ goods 
as seller shall deliver, is free at any 
time to notify the seller that the 
ofCer is canceled as to future deUver- 
les.—Abbott v Stephany Poultry Co, 

55 A.Sd 248, 5 Tenry, DeL, 518 

11. Wis.—Johnson v SlUdnston, 88 

Wls- 88. 

IS. Ge.—Remington Cash Register 
Sales Oo. v Orr Drug Co, 162 S 
R Ml, 46 Ga.App 66 
Fa.—Dispelch (Photo News Service 
▼ Chriatopolo, Com.PL, 62 JUaneJU 
Rev 287 

Utah.—B. T ICoraii. Ine., v First 
Sec. Corporation, 24 P2d 884, 82 
Utah 816 

56 CJr p 86 note 82 

18. N’T—Schenectady Stove Co. v 
Holbrook, 4 NR. 4 181 NT 46. 
aroffe Istn fhaa speoUled. date 
A provisioB in an order that it 
was asfaleot to oaaoellailon not later 
than a apecifled date was held to 
mean that the hagtr could withdraw 


the order on or prior to, but not later 
than, such date—Nelson Equipment 
Go V Hamer, Or, 280 P2d 188 
Idi Pa—United Aluminum Corp of 
St Louis V Argentiero, 48 FaDist 
St Co 66$. 

55 C J p 87 note 86 
Withdrawal of options see Infra S 
88 c. 

16. Iowa—Hargrove v Crawford, 
141 NW 423, 15$ Iowa 622 
55 C.J p 87 note 86 
18. Mich.—Farmers* Handy Wagon 
Co V Newcomb, 15$ NW 162, 1$2 
Mich. 684. 

55 C J p 84 note 54. 

17 Ala—Bozeman v J B. Colt Go., 
95 So 688, 19 AlaApp 126 

la Ala—Bozeman v. J. B. Colt Co, 
supra 

la Uo—Outcanlt Adv Gb. v. ISajcik, 
App. 259 &W. 61L 
65 CJ p 86 note 79 

ga S.G^—Oxweld Acetylene Co. v 
Davis, 108 SR 157. 115 HG 426 
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SL NT—Barber-Greens Co ▼ 1C. 
F Dollard, Jr, Inc., 26$ NTS 211, 
289 AppDiv 656, affirmed 196 N 
E 671, 267 NT 645 

65 C.J p 87 note 87 

88. Fa—Rudy v Frankllnville Ice, 
etc., Co., 48 PaSuper 487 

Wla—Hopkins v Racine Malleable, 
eta. Iron Co, 119 N.W 801, 187 
Wis 688 

8a HL—Brown V Jadksoa 207 HI 
App 852 

84. Ey—Newton v Bayless Fruit 
Co., 169 SW 968, 165 Hy. 440 

55 C.J p 87 note 90. 

85 Maaa—Mathey v. Louis G 
Ffeeman Co., 8 NE.8d 752, 295 
Maaa 86L 

Mich.—Night Commander Lighting 
Oo V Brown, 181 NW 979, 218 
Mich. 214. 

aa Iowa—Doll v A db S Sanitary 
Dairy Co, 8U NW 280, 802 Iowa 
786 

87 HL—Omer v. Farlow, 46 HlApp 

12a 
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Commumcaiton of withdrawal WithdraTval of 
an offer to buy or sell ordinarily does not become 
effective until notice thereof is commumcated to 
the person to whom the offer was made, and ac¬ 
ceptance m the meantime completes the contract 
of sale 29 However, such notice will be suffiaent if 
it IS commumcated to an agent who has apparent 
authority to receive it,®® such as the agent who 
took the order,®! even though he fails to communi¬ 
cate It to the pnnapal,®® and this rule applies not¬ 
withstanding the order reqtures all notices or com¬ 
munications relating thereto to be made to the 
offerer, since until acceptance such provision in an 
offer IS not binding ®® It has been held sufficient to 
preclude liability that the seller learned, before his 
acceptance by delivery of the buyer’s order, that the 
buyer had in effect withdrawn his offer ®^ With¬ 
drawal of an order by letter must be placed m the 
mail, properly addressed to the seller, and properly 
stamped, at a date affording time for it to reach 
the seller m due course of mail before shipment,®® 
and, if such a withdrawal was duly mailed, there is 
a presumption that it was duly received.®® 

It has been held that a umlateral offer to sell,®^ as 
distmguished from a umlateral contract,®® may be 
withdrawn at any tune without notice. 

d. Effect of Witiidzawal or Oountermand 

Where en offer It withdrawn or countermanded be¬ 


fore acceptance, there can ordinarily be no contractual 
obligation In respect of the tale or purebate bated on It. 

The withdrawal or countermand of an offer be¬ 
fore acceptance, and notice thereof, prevents the 
offer from becommg an effective contract of sale 
by subsequent acceptance, as considered infra § 
30, so that ordinarily no contractual obligation in 
respect of the sale or purchase can be based on it ®® 
Thus, after revocation of an order or offer to bu> 
goods, the bu 3 er is not responsible for anythmg done 
b> the seller looking to the fulfillment of the order 
Moreover, a bu^er, after revocation of an order, 
IS under no duty to accept the goods,^! and pay the 
pnee specified nor is he obliged to return goods 
not ordered, where the seller was notified of the 
refusal to accept the goods, and dedmed the buyer’s 
offer to return the goods ^® Furthermore, the fact 
that the bu>er accepts some of the goods, with the 
understanding that the cancellation is not other¬ 
wise waived, does not obligate him to receive fur¬ 
ther shipments or deluenes^^ The rules of law 
governing the rescission of contracts do not apply 
where an offer or order is withdrawn before ac- 
c^tance.*® 

ParUed acceptance of continuing offer. In the 
case of a partial acceptance of a contmmng offer, 
while there is a bmding contract of sale as to the 
part already accepted before withdrawal,^® no 


88. Pa.—TTnited Aluminum CSorp of 
St. liouia Y Arsrentiero, 48 Pa.Dl8t 
& Co 659 
56 GLJ p 87 note 96 
89 Md.—^Wheat v Cross, 81 Md. 99, 
1 Am.B. 28 

NC.—Jeanette Bros Co v Hovey, 
118 SJS 665, 184 Na 140 
Communication of acceptance see 
infira 8 81 

Oontxaot held completed 
Where seller received wTltten no¬ 
tice of acceptance on day on which 
letter of cancellation was written, 
there was a binding contract.—^Local 
Trademarks v Chupp, 61 SJBL2d 842, 
82 GaApp 618 

80. NT—Barber-Greene Co v 1C. 
F Bollard, Jr Inc., 269 NTS 211, 
239 AppDiv 655, affirmed 196 NSL 
671. 267 NT 645 

Utah.—B T Moran, Inc., v First 
Sec. Corporation, 24 P2d 884, 82 
Utah 816 

55 CLJ p 87 note 97 

81. Mich.—Niffht Commander Iiight- 
Insr Co. V Brown, 181 NW 979, 
213 Mlcb. 214 

Utah.—Oorpns Jnzis cited in B. T 
Moran, Inc., v First Sec. Corpora- 
tion, 24 P2d 884, 387, 82 Utah 816 
88. Uidv—Nlffht Commander Bight- 
Ing Co. V Brown, 181 N W 979, 218 
Midi. 214, 


33. Tez.—Womack v Dalton Adding | 
Mach. Sales Co., CivApp., 285 SW 
680 

84. Iowa.—Beichart v Downs, 285 N 
W 256, 226 Iowa 870 
Baadlord released team obUgi^tion by 
tenants 

A seller of petroleum products 
could not recover from estate of a 
landlord for tractor fUel and oil sold 
to landlord s tenants under landlord’s 
alleged agreement to pay for such 
supplies, where seller delivered sup¬ 
plies to tenants after acquiring 
knowledge that landlord had been re¬ 
leased by tenants from agreement to 
pay for such itema—Relchart v 
Downs, supra. 

35. Tex.—Midland Rubber Co v 
W’aldman, CivApp, 246 SW 109 

86 Mich.—^Farmers’ Handy Wagon 
Co V Newcomb, 159 NW 163, 192 
Mich. 684. 

37. Ohio—Craft v Blder & John¬ 
ston Co, App, 88 NB.2d 416 
Withdrawal of unilateral offer con¬ 
tained in advertisement see supra 
5 26 b 

88; Ohio—Craft v Blder & Johnston 
Co, supra. 

89 US—Oorpns juris sited in Bn- 
^ ported Liquors Co v. Los Angeles 
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Uciuor Co. aCA.Cal., US FSd 
549, 552—James Baird Co v Gim- 
bel Bros, CGA.NT., 64 F2d 344 
66 C.J p 88 note 7 
Xhslstsnoe by sales company that 
one withdrawing offer to pur<diase 
is bound does not alone create con¬ 
tract.—Remington Cash Register 
Sales Co V Orr Drug Co, 162 S.EL 
921, 46 GaApp 66 

40. DC.—Curtis V American Case, 
eta, Co., 88 AppJOa 115 

4L Utah.—B. T Moran, Zho, v. 
First Sea Corporation, 24 P 2d 884, 
82 Utah 816 

48. Va.—J R Cdlt Co v ESam, 129 
SJSL 857 188 Va. 124 
56 C.J p 88 note 11 

43. Utah.— B, T Moran Ino, v. 
First Sea Corporation, 24 P 2d 884 
82 Utah 816 

44. Misa—Pioneer Box Co v Price 
Veneer eta Co, 96 So 108, 132 
Mlaa 189 29 A.L.R 1849 

55 CJ P 88 note 12. 

46. Kan.—Outcault Adv Co v 
Kraus, 177 P 532, 104 Kan. 44. 

46. NT—Auto Spring Repairer Co 
V Mutual Auto Accessories Co, 180 
NTS 140, 72 Misa 402. 

56 C.J p 88 note 8 
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damages accrue to &e offeree for a refusal to 
compl} with subsequent acceptances 

§ 27. -Lapse of Offer 

An offer to buy or sell comes to sn end at the ex¬ 
piration of the time for Its acceptance, or on Its reject- 
tion, or on the death of either party to It before ac¬ 
ceptance 

An ofFer to bu}^ or sell comes to an end at the 
expiration of the time gi\en for acceptance, or, if 
no time is fixed, at the expiration of a reasonable 
time-^* 

Rejection. If the offer is rejected, either by an 
absolute refusaH^ or, as considered infra § 29, by 
an acceptance not identical with the terms of the 
offer, or by a counter offer, the offer lapses and 
becomes invalid, and it cannot thereafter be ac-* 
cepted so as to create a bmding contract of sale,^^ 
even though acceptance is made within a time which 
would have been sufficientl> early, had there been no 
rejection,^^ unless after such rejection the offer is 
reneijved the onginal offerer,®^ or he consents to 
the subsequent acceptance.^^ 

Death of party The offer also comes to an end on 
the death of either party before acceptance.^^ 


I 28. -Acceptance of Offer in General 

a General rules 
b Who may accqjt 

c Form and suffiaentgr of acceptance m 
general 

d. Acceptance by shipment or delivery of 
goods 

e Acceptance by silence or acquiescence 
f Acceptance by post or telegraph 

a. Qeneral Buies 

An offer to buy or sell becomes a binding contract of 
sale when, and only when, the person to whom the offer 
la made properly accepts It. 

In accordance with, and subject to, the general 
rules in re^ct of the acceptance of offers of con¬ 
tracts, discussed m Contracts §§ 3^5, unless an 
offer to buy or sell is supported by an mdependent 
consideration, there is, until acceptance, a complete 
want of mutuahty, and no contract between the par¬ 
ties,®® and, therefore, such an offer, provided it is 
the one containing the last stated terms,®® becomes 
a bindmg contract of sale when, and only when, the 
person to whom the offer is made properly accepts 
it®7 


417 WUl—-H opklxiB V Raetne Malle¬ 
able, et<L. Iron Co, 119 NW 301 
187 Wis. 588 

48. Mich.—Dulany-Venmy Co v 
Slalamasoo Stationery Co, 181 N 
W 984. 213 Mich. 484. 

55 aJ p 88 note 17 

Time for acceptance see Infira § 80 

49. Xeb—Oozpiui gPuls gnoted in 
State ex reL Sorenaen v TTIanerj 
State Bank. 250 XW 89, 90. 125 
Xeb 846 

55 C J p 88 note 21. 

5a ns— A. B. Staley Mfg Co v 
Xorthem Cooperatlvea aCJLMlnn, 
108 F2d 892 

Xeb—Oorpna JedOm quoted in State 
ex reL Sorensen v Wisner State 
Bank. 250 NW. 89. 90, 125 Xeb. 
345 

Wash.—GPearce v Dnlien Steel Prod¬ 
ucts. 127 P 2d 271 14 ^8311.24 182 

55 CJr p 88 note 22 

51. Fa.—Xew Prague Flouring Mill 
Go V Heen, 83 Pa.Super 92 

58. Oa.—Winder Mfg Co ▼ A. S 
Pendleton Co., 108 SB. 823, 27 Ga. 
App 476 

Xeb—State ex M Sorensen v Wis¬ 
ner State Bank. 250 XW 89, 125 
Xeb 845 

53. Xeb—State ex rel Sorenaen v 
Wisner State Bank, supra. 

Pa.—Xew Prague Flouring Mni oo 
▼. Heen, 88 Pa.Super 98. 

sa Colo—Riner v Hosted, 68 P 
793. 18 ColOwApp 628 

65 CJ* p 88 note 18. 


55. XT—Wakefield ▼ Brown, 272 
NTS 138. 242 AppDlv 648 
Tex.—Womack ▼ Dalton Adding 
Mach. Sales Co., Clv.App, 286 S 
W 680 

sa Pa.—Frick v Johnstown, etc., B. 

Co, 115 A. 887, 271 Pa. 536 
55 C.J p 89 note 80 

57. U S.—^Xatlonal Dairymen Ass'n 

V Dean Milk Co, CIA.I11, 188 F 2d 
849, certiorari denied 71 SCt 122, 
840 US 876. 95 DBd. 687—Oede- 
kerk v Monde Gear Works, CLA. 
In d ., 179 F 2d 821—Refinery ^nip- 
ment y Wickett Refining Co, CC. 
A.Tex., 158 F2d 710—Reading Co 

V liSrkln, aCLA-Pa., 114 F2d 416, 
certiorari denied 61 8.Ct. 175, 811 
U S 707, 85 LbEId. 459—Parker y 
Witte^ COA-Mass., 97 F2d 461, 
certiorari denied Witte y, Parker, 
59 set 81, 805 US 621, 88 D.Bd. 
896—Hartford City Paper Co y 
Enterprise Paper Co., DOPa., 86 
FSupp 549 

Ala.—Meadow Rlyer Liumber Co v 
Black. 158 So 290, 26 AlaJLpp 28 
certiorari denied 158 So 298, 228 
Ala. 279 

Ark,—Gibson v Boyd, 172 SW2d 
928, 206 Ark. 48 

CaL—California Jewelry Co y 
Provident Loan Ass’n, 46 P 2d 271, 
6 CaLApp 2d 506 

Colo —^Henry Bosdi Co v Gnlry 
Bros Wall Paper Co. 62 P2d 1825. 
99 Colo 379 

HL—W J Volt Rubber Co. y Peoria 
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Coca Cola Bottling Co, 280 lU-App 
14 

Iowa.—Anderson Bros Johnson Co 

V Sioux Monument Co., 282 XW 
689, 210 Iowa 1226 
Da.—^Lighthouse Trailer Co v Fos¬ 
ter, App, 88 So 2d 640 
Masa—LaSky v Economy Grocery 
Stores, 65 XB.2d 806. 819 Mass. 
224, 163 A.L.R. 285 

NJ—Taughan’s Seed Store v Morris 
April & Bros, 7 A.2d 868, 128 X J 
Law 26 

N T —Application of Olazer Steel 
Corp, 86 NTS 2d 885—Golding v 
Katz, 61 XYS2d 620 
XC—McAden y Cndg, 24 S.B2d 1, 
222 XC 497—Cobb y DlbreU Broa, 
178 SB. 218, 207 XC 572 
Pa—Aufhauser Broa Corp y Stand¬ 
ard Steel & Wire Co., Com PI 82 
WestLJ 197—ffi^banks Morse & 
Co y RuflMale Distilling Co, 
ConuPL, 21 WestLJ- 298 
Tenn.—Armistead y Tennessee Con¬ 
sol Coal Co, 14 TezuLApp 434 
Tex.—Garrett v international Mill 
Co, CivJtpp, 228 SW2d 67, error 
granted. 

Utah.—Campbell y Glen Broa-Rob- 
erts Piano Co, 48 P2d 566, 87 
Utah 294 

Wls—^Xorth Am. Seed Co v Cedar- 
burg Supply Co., 18 XW2d 466, 
247 Wls 81. 169 A.L.R. 260 
55 CJ p 89 notes 28, 81. 

Acceptance as preventing withdrawal 
of offer see supra 5 26 a 
Acceptance of option see infra 9 
88 d. 
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Acceptance of order Since an order for goods is 
a mere offer to buy, as discussed supra § 25 a, an 
order becomes a contract of sale binding on both 
parties when, and only when, it is properly accepted 
by the seller, m accordance with its terms,except 
that, where the order is procured by the seller him¬ 
self, no other acceptance is necessary On accept¬ 
ance, an order for goods becomes an executory con- 
tract,®o and, when the seller delivers the goods, it 
becomes executed,and the offer to buy and the 
acceptance thereof are construed together as one 
entire contract of sale However, the acceptance 
of an order for goods to be deh\ered to a third 
person does not constitute a sale to such person 

Confirmation of second^ as approval of original, 
contract Where a buyer m confirmmg a second 
contract of sale tmqualifiedly appro\es the original 
contract, which the seller has already executed, 
both parties are bound by the original contract,®^ 
unless It has been modified mutual agreement®® 

b Who May Accept 

An offer may generally be accepted only by the per¬ 
son to whom It Is made, or In some Instances by his 
agent Where It is required that an order taken by, or 
a contract entered into with, an agent be approved or 
accepted by his principal, there is no complete contract 
of sale until It Is so approved or accepted 


§ 28 

An offer to buy or sell made to a particular per¬ 
son may be accepted b 3 - him only®® However, if 
the offer is a general one to a particular class of 
persons, it may be accepted by anyone commg with- 
m that class ®^ 

Acceptance by agent Acceptance of an offer may 
be made by the offeree's agent only where it is with¬ 
in the apparent scope of his authority so to do;®® 
and where an agent has such authority, acceptance 
ma> be implied from his signature to an order blank 
containing all the terms of the sale ®® In case of 
an offer to a company, acceptance ordinarily may 
be made b> its general manager,7® except that, where 
the agreement provides that it shall be accepted by 
an officer of the company^ acceptance must be made 
by such an ofiBcer,?^ and acceptance by a sales 
manager who is not an officer is not sufficient,^® 
nor, m the absence of authority therefor, can the 
sales manager w-aive the provision reqmnng accept¬ 
ance by an officer 7® It has been held that there is 
a distmction between a contract providmg that it 
"is not bindmg” unless approved by one of the of¬ 
ficers of the company and an offer providmg that 
the written approval of an officer "shall constitute 
a binding contract,” in that the latter provision does 
not make such written appro\al of an officer a con¬ 
dition precedent to the formation of a contract,^® 


Ck>mmniilcation as essential to valid 
acceptance see infra S 81« 

5& ns—>£. I. du Pont de Kemoure 
& Co V Hughes, C C AJPa., 50 F 2d 
821—Larabee Flour Mills Co v 
Carlgnano, CCA.01C1, 49 F2d 151 

Conn.—^Lloyd A Hlliott v Parke, 157 
A. 272, 114 Conn 12—Lloyd & El¬ 
liott V Parke, 152 A. 825, 112 Conn. 
604. 

Ga.—Atlanta Plow Co v Bennett 
178 SE 822, 49 GkuApp 672 

HI—Kersten v James B Clow & 
Sons, 11 N.B.2d 847, 298 lUA^pp 
623 

Iowa.—Anderson Bros. & Johnson 
Co V Sioux Monument Co, 282 N 
W 689, 210 Iowa 1226 

Pa.—IDispatch Photo News Service 
V Christopolo, Coin.Pl, 52 Lane. 
LJElev 287 

ILL—'Wrenn v Charles J Ehrlich, 
194 A. 534, 69 ILL 87 

Tex.—Garrett v International Mill 
Co, CivJLpp, 228 SW3d 67, error 
granted. 

Utah.—B T Moran, Inc., v First 
Sea Corporation, 24 P2d 884, 82 
Utah 816 

Wash.—Excelsior Knitting Mills v 
Bush, 288 P 2d 847 

56 CU p 89 note 86 

89 Okl—Cameron Goal, eta, Co v 
Universal Metal Co. 110 P 720, 26 
OkL 615, 81 LILA.,NS, 618 


90 SC.—Oxweld Acetylene Co v 
Davis, 106 SE. 157, 115 SC 426 

9L SC—Oxweld Acetylene Co v 
Davis supra. 

Executed or executory sale generally 
see supra 9 L 

98. CaL—Pr 3 .or v Fruit Distribu¬ 
tors Service Co, 288 P 825, 78 
CalA.pp 467 

98. NT—Burrall v Jacot, 1 Barb 
165 

94. Mich.—Fink v Grand Traverse 
Packing Co, 227 NW 700, 249 
Mich. 12 

98. Mich.—Fink v Grand Traverse 
Packing Co, supra. 

99. Minn.—^Reld v Northwestern 
Impl. eta, Co. 82 NW 672, 79 
Minn. 869 

55 C J p 90 note 46 

97 Iowa.—White v Elgin Creamery 
Co., 79 NW 288, 108 Iowa 522 

9& SC—Moneyweight Scale Co v 
Gordon Mercantile Co., 86 S.E. 
1060, 102 Sa 419 
55 CJ p 92 note 59 
TTnaathoclsed aocepitaaoe by hny- 
ear^i father, repudiated by the buyer, 
does not create a contract of sala— 
Hengehold v National Creamery & 
Produce Co., 212 P 289, 60 CalJLpp 
79 


Credit manager held without author¬ 
ity to aooept 

Ga.—W & J Sloane Selling Agents 
V Tampa Chair 4b Table Co., 186 
SJBL 761, 58 GbAlPP 609 
XTo mention of aooeptaaoe by seller 
Where lumber buyer ordered yel¬ 
low pine and west coast products In 
telephone conversation with sales¬ 
man, who told buyer that order 
would be shipped at once and sent 
order to seller, and nothing was said 
in conversation about acceptance by 
stfler, order was not given subject 
to seller's acceptance, and seller was 
liable for breadh of contract for 
failure to deliver west coast x>n>d- 
ucts.—J R. Thames & Co v Miami 
Valley Lumber Co, 197 NJBL 894, 49 
Ohio App 496 

99. NT—Moakowlts v White, 166 
NTS 16 

79. Neb —Monarch Portland Ce¬ 
ment Co V Greedon, 142 NW 906, 
94 Neb 185 
56 CUT p 92 note 6L 

71 Neb —Robinson v RaliA, 108 2L 
W 1044, 74 Neb 55 
55 C J p 92 note 62. 

78. Ga.—Ralston Purina Co v Ar¬ 
thur, 189 SBL 866, 87 Ga.App 198 

73. Ga.—Ralston Purina Co v Ar¬ 
thur supra. 

74. Pa.—^Taylor-Davis, Ino, v Ely, 
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§ 28 

and the oral acceptance of a duly authonzed agent 

IS suffiaenL^s 

Sale or purchase through agent WTiere an order 
taken by, or a contract entered into with, an agent 
of another party provides that it is to be submitted 
to the agent’s prinapal for approval or acceptance, 
it IS a mere offer to buy or sell, as discussed supra 
§ 25 a, and, even though a bill of sale of property to 
be taken in exchange accompanies the oifer,^^ it 
does not constitute a complete contract of sale 
until it IS so approved or accepted b} the prin¬ 
cipal,and, as discussed infra § 31, such approval 
or acceptance is communicated to the other party 
to the writing Thus, where an order for goods 
taken by a salesman stipulates, or is tmderstood to 
require, that it is to be approved by the seller 
pnnapal,78 or that it is subject to approval by the 
home office,'^® the order does not become a contract 
of sale until it is so approved, unless such condition 
IS wrai\ed by the seller,®® and, where the order 
signed by the buyer shows on its face that it is 
subject to approval of the seller pnnapal, the buyer 
IS bound to know that it is not binding until it is so 
appro\ed.®i Such approval by the pnncipal, how¬ 
ever, IS not necessary where the agent has full au¬ 
thority to consummate the sale, and an offer made 


by him is accepted by the other partj^ An order 
transmitted through the buyer’s agent becomes bind¬ 
ing when accepted by the seller An order placed 
with a broker and accepted by the seller is complete 
without an acceptance by the buyer of the seller’s 
acceptance of the order 

e. Fom and Sufficiency of Acceptance In Gen¬ 
eral 

Except where the offer to buy or sell prescribes the 
mode of soeeptanoe, acceptance may be formal or In 
formal, and may be shown by acts, conduct, or words 
manifesting a present Intention to accept. Acceptance 
may be Implied from the performance of acta Induced 
by the offer 

If the offer to buy or sell prescribes the mode by 
which It may be accepted, such mode of acceptance 
should be followed,®® unless the party making the 
offer waives such provision and consents to an¬ 
other mode of acceptance,®® and it has been held 
that, where an order for goods is of an unusual 
and extraordinary nature, as by reason of the 
smallness of the price, m order to bmd the seller 
it must be expressly accepted.®^ However, except 
where a formal acceptance is so required, although 
the acceptance must be affirmatively and clearly 
made,®® and must be evidenced by some acts or 


44 PaJmsL et Co 532, 58 Hontff Co 
278. 

7Si Fgl— Taylor-DaviA Inc., v Ely, 
supra. 

78. NY —Simpson v J I, Case 
Threshing 3d:ach. Co., 170 NTS 
165. 

77- Ala.—Bishop v Swift & Co, 174 
So 488. 284 Ala. 826 
UL—Underwood Veneer Co v Slader 
Ifachinery Co, 5 N.E.2d 618, 287 
IlLApp 680 

NJ —Cray Products v Parris, 80 
A.2d 694. 21 NJMise. 68 
N T —Hampton Cotton Mills v 

Herahfeld, 201 NTS 566, 121 

Misc. 618 

Or—Nelson Equipment Go v Hdr- 
ner, 230 P 2d 188. 

Tex.—Garrett y International MllL 
COl, Giv.App, 228 SW2d 67, error 
granted. 

55 CJ p 90 note 60 
7a. UL—B. A. Eckhart Milling Co 
V Illinois Poaghnut & Calce Co, 
40 NR2d 826, 814 IlLApp 196 
Ind.—Oliver Earsa Equipment Sales 
Co V Walters^ 87 NJB1.2d 9, 108 
Ind.App 551. 

55 OJ p 81 note 58 

7a. Md.—Kessler v 108 A. 

438, 185 Md. 647 
Si OJ. p 81 note 54. 
a(X Wash.—fPUlabiiry ^our v 
Independent Bakery, 5 P2d 617, 
165 Wash. 860, rehearing denied 
and amended on other grounds 8 


P2d 480, 165 Wash. 860. amended 
on other grounds 10 P2d 975, 165 
Wash. 360 
53 C.J p 91 note 55 
81 Ark.—Mechanics Lumber Co v 
Yates American Mach. Co, 26 S TV 
2d 80, 181 Ark. 415 

IlL—B A. Eckhart MiUlng Co v 
Illinois Doughnut & Cake Co, 40 
NEL2d 826. 814 niJLpp 196 
NT—Waxelbaum v Schloss, 116 
NTS. 42, 181 AppDiv 826 
88. Iowa.—Corpus Juris oited la 
Actino Laboratories v Lamb, 278 
NW 234, 236, 224 Iowa 678 
65 C J p 81 note 67 
88. NT —^Franklin Sugar Refining 
Co. V Lipowlcz. 221 NTJ3 11, 220 
AppJ>iv 160 
55 C J p 81 note 58 

84i Misa—^Magnolia Lumber Corp 
V Czerwleo Lumber Co, 48 So 2d 
204 207 Miss. 788 

85 Tex.-«Qarrett v. International 
Mill Co., dVwApp., 228 SW2d 67, 
error granted. 

55 G.J p 82 note 66 
Pomal ooutraot heUI required 
Wash.—Parks ▼ s:iikland Pa<klng 
Co., 20 P 2d 588i 172 Wash. 450 
mafltng of aokaowledgmeiLl ot order 
held required 

Mass.—Vasen Mfg. Co ▼ SlateL 180 
N.SL 718, 286 Mass 288 
Order of dtfiveiy held required 
Utah.—Campbell v. Glen Bros.-Rob- 
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erts Plano Co., 48 P 2d 656, 87 Utah 
294 

86. Mont.—Stelnbrenner v Minot 
Auto Co. 180 P 729, 66 Mont 27 
55 CJ p 92 note 67- 
Number of copies 

TVhere offer to sell celled for sign¬ 
ing of four copies of a formal con¬ 
tract in addition to written or tele¬ 
graphic acceptance, but only one 
copy of proposed formal contract ac¬ 
companied offer and offerer did not 
send copies of formal contract to 
offeree for signing, the written ao- 
ceptance sufficed for formation of 
contract without signing of copies 
of formal contract—Morello v 
Growers Grape Products Ass'n, 186 
P2d 468. 82 €hlJkpp2d 866 
87 RJ.—Harris v. Santee River Cy¬ 
press Lumber Co., 72 A. 892, 29 
R.L 448 

66 C J p 92 note 68. 

88. Wls —Wisconsin Metal Products 
Co V Rusk Mfg Co.. 189 NW 
188, 177 Wla 156 
65 CJ p 92 note 69 
Authozity to seoept 
Seller^s telegram to Intending buy¬ 
er who asked for acceptance or re¬ 
jection of offer of a car of lemons 
that seller had already wired agent 
authority to accept buyei^s offer was 
held not acceptance of buyer's offer 
so as to authorise action for breach 
of contract when lemons were sold 
to another, but to be a mere authorl- 
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conduct communicated to the offerer,** it may be 
made either in a formal,*® or an informal,®^ man¬ 
ner, and may be shown by any acts, conduct, or 
words of the accepting party that clearly manifest 
a present intention or determination to accept the 
offer to buy or sell** Thus, acceptance may be 
show-n by the acts, conduct, or words of a part> 
recogmzmg the existence of the contraict of sale ** 

Acceptance is not constituted by a mere determina¬ 
tion or manifestation of an intention to accept m 
the future,** particularly when uncommumcated, as 
discussed mfra § 31 Moreover, a mere acknowl¬ 
edgment of the receipt of an order for goods does 
not constitute an acceptance,** e\en though coupled 
wuth a promise that it wull receive the seller’s at¬ 
tention and its acceptance be considered,** but a 


§ 28 

document entitled "acknowledgment of order” may 
be construed to constitute an acceptance where &e 
parties, b> practical construction over a long course 
of dealing, have delivered merchandise on such form 
of document without any further commumcations 
between the parties *^ 

Goods offered for sale on the ^dves of a self- 
ser\ice store are not accepted, so as to create a 
contract of sale, until the goods are paid for at 
the cashier’s counter ** On the other hand, a seller 
w*ho takes a written order or agreement to buy 
therebj not only assents to receive the buyer’s prom¬ 
ise, but also impliedly agrees to sell ** 

Acceptance by perfonnance of acts %n general 
As in the case of contracts in general, as discussed m 
Contracts § 41 d, acceptance of an offer to buy 


zation to seller's agent to accept 
buyer's offer—Dekle v Americar 
Fruit Growers, 140 So 629, 25 Ala. 
App 62 

89. Miss.—Pioneer Box Co v Price 
Veneer, etc., Co, 96 So 103, 182 
Miss 189, 29 ALuR. 1849 
Communication of acceptance gener¬ 
ally see infra 5 81. 

90ii Ga.—Columbus Bagging, etc.. 
Co V Empire Mills Co, 145 SJBL 
886, 88 Ga.App 798 
65 C J p 92 note 71. 

**Agreed to” 

Where buyer signed his name after 
the words "agreed to" on written in¬ 
strument concerning sale, and he 
sent the instrument, together with a 
letter and his cheek to the seller, 
buyer accepted the terms of the in¬ 
strument as it was worded.—Burket 
V daypool, Ohio App, 89 N E.2d 873 

91. US—HoUldge V Guasow, Kahn 
& Co, CCA^Mass., 67 F2d 459— 
lisrabee B!lour MiUs Co v Carlg^ 
nano, CCJLOkl., 49 F2d 151. 

55 C J p 98 note 72. 
saigiiatBre held nnneoessaKy 

(1) Written memorandum of Jew¬ 
elry broker's receipt of Jewelry from 
wholesaler for examination and pur^ 
chase on wholesaler's approval of his 
selections became parties' contract 
when signed and delivered by broker 
to wholesaler and accepted by latter, 
wholesaler's signature being unnec¬ 
essary —California Jewelry Co v 
Provident Loan Ass'n, 46 P2d 271, 
6 CalJLpp 2d 606 

<2) Fact that seller’s salesman 
with authority to sign order did not 
do so was immaterial where con¬ 
tract sued on by seller was predi¬ 
cated on such order and signature 
was required only where order con¬ 
tained entire contract, which order 
did not.—Pollock Paper & Box Co v 
Southwest Box Co, Tex.CivjApp., 67 
SW2d281. 
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WMtten aooeptaaoe is not neoes- 
lary where it is not required by the 
-iffer 

Ind —King v Edward Thompson Co, 
104 NE. 106, 56 IndJLpp 274. 
Iowa.—Gibson v Miller, 246 NW 
606, 215 Iowa 68L 

38. US—Oedekerk v Munde Gear 
Works, CJLInd., 179 F2d 821— 
Larabee Flour Mills Co v Carig- 
nano, CCJLOkl., 49 F2d 151. 
Mich.—^Ludowicl-Celadon Co v Mc¬ 
Kinley, 11 NW2d 889, 807 Mich 
149—Malooly v York Heating & 
Ventilating Corporation. 258 NW 
622, 270 Midbu 240, appeal dis¬ 
missed York Heating & Ventilating 
Corporation v Malooly 56 S Ct. 92, 
296 U S 688, 80 L.Ed. 879, rehear¬ 
ing denied 56 SCt. 166, 296 US 
662, 80 L.Ed. 47L 

Misa—Hastings-Stout Co v. J L 
Walker & Co, 189 So 622, 162 
Miss 275 

Tenn.—Stevenson v Lima Locomo¬ 
tive Works, 178 SW2d 812, 180 
Tenn. 187, 148 A.L.R. 870 
55 C J p 93 note 74 

Dealing with goods as constituting 
implied agreement see infra 5 84 
Salesman’s signature held to imply 
aooeptanoe 

N Y —Moskowits V White Bros., 
Ino, 166 KTS 16 
42 CJ p 765 note 68 [a] 

Oonduot held not to constitute ae- 
oepteaoe 

Where defendant offered to buy a 
cane machine of plaintiffs If it were 
patented, and the offer was not ac¬ 
cepted, and the machine never pat¬ 
ented. defendant is not responsible 
to plaintiffs because a business asso¬ 
ciate of theirs transferred to him a 
machine on which the caveat In 
favor of plaintiffs and their business 
associate had expired, and for caus¬ 
ing a patent to be issued on this 
machine, where defendant did not 
know that it was the same machine 
as that owned by plaintiffs.—Gauth- 
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reanx v Bnjrton, 54 So 41, 127 La. 
819 

98. US—Gilbert Grocery Oo v 
Howell, C-CJLVa., 289 F 474 

55 C J p 98 note 76 

94. Pa.—Rasche v Campbell, 120 A. 
182 276 Pa. 268 

55 aj p 98 note 78 
Plaoiag bid on basis of offer 
Contractor's placing of successful 
bid for construction work, based, as 
to linoleum, on prices quoted in mer¬ 
chant s offer of prices for "prompt 
acceptance after general contract has 
been awarded," was held not to cre¬ 
ate binding contract to supply lino¬ 
leum, where offer was withdrawn 
before contractor gave notice of ac¬ 
ceptance.—J’ames Baird Co v Glm- 
bel Bros., aaA.MY.. 64 F2d 844 

95 . Tenn.—Calcaaien Paper Co v 
Memphis Paper Co, 222 8 W2d 
617, 82 TenzLApp 298 

96. Ga.—Armor Insulating Co v 
National Gypsum Co, 81 SE.2d 
880, 71 GaJLpp 672—Charles a 
Davis & Co V Moultrie Cotton 
Mills, 178 BE. 448, 48 GaJipp 577 

55 CJr p 94 note 80 

97 Tenn.—Calcasieu Paper Co v 
Memphis Paper Co., 222 SW2d 
617, 82 Tenn.App 298 

9& Mass—Lasky v Economy Gro¬ 
cery Stores, 66 NE.2d 305, 819 
Mass. 224, 168 A.LJEt. 235 
Bmnoval from ShSlf 
An executory contract of sale did 
not arise when customer took pos¬ 
session of article offered for sale In 
self-service store with the purpose 
of purchasing it, since customer did 
not thereby become bound to pur¬ 
chase it nor was store bound to sell 
it to her—Lai^ v Economy Gro¬ 
cery Stores, supra. 

99. Me.—Lewis V Marsters. 26 A. 
2d 649, 189 Me. 17. 
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or sell goods may be implied from the performance 
of acts induced by the offer ^ Thus, in case of an 
offer to sell, acceptance may be made by submitting 
an order in accordance with the terms of the offer ,2 
or, as considered mfra subdivision e of this section, 
by recening and retaining the goods, or by otherwise 
exerasing acts of ownership over the property after 
It has been deln ered ^ 

Offer containing alternative propositions Where 
an offer to buy or sell contains alternative prop¬ 
ositions, as with respect to the quantity of goods 
to be bought or sold, the offeree must exercise his 
election m choosing a proposition before there can 
be a \ alid acceptance ^ 

d. Acceptance by Shipment or Deliveiy of Goods 

Qonerally, an order Is accepted and becomes a bind¬ 
ing contract of sale when the goods are shipped or de¬ 
livered in accordance with the terms of the order 

Unless a formal written acceptance is required by 
the order,^ an order for goods to be shipped or 
delivered to the buyer, if not pre\iously with¬ 
drawn,^ IS accepted and becomes a binding contract 


of sale when the goods are shipped or delivered in 
accordance with the terms of the order,^ without 
any formal notice thereof, as discussed infra § 31, 
notwithstandmg the order provides for the signing 
and deli\ery of a duplicate of the order by the 
seller 8 

Conformity to order, shipment as counter offer 
In accordance with the rules in respect of the con¬ 
formity of an acceptance to an offer and the effect 
of counter offers, discussed infra § 29, the thing or 
goods delivered must meet the conditions of the 
offer,® and there is no acceptance where the ship¬ 
ment or delivery is made on different terms from 
those contained m the order,as where the goods 
do not conform to the order in kind^i or amount,!^ 
or where the shipment or delivery is not to the 
buyer, but to the seller's own agency However, 
a ^pment which does not conform to the order in 
that there is a difference in the terms or conditions,!^ 
or in the kind,!® or quantity,!® of goods may con¬ 
stitute a counter offer whidi the purchaser may ac¬ 
cept, thereby becoming bound thereon,!! or may re- 


1 . Iowa.—Oorpiui Juris olted in. Gib¬ 
son V Miller, 246 NW 606. 607 
215 Iowa 681 

55 C J p 94 note 88 

INposit of eMmest xuoaej or part 
payment 

Vns—Hugjett y Sears Roebuck &, 
Co., 21 NTT 2d 640, 248 Wls. 281. 

S. Ill—Wear Proof Ma.t Co v Bas- 
tian-Morley Co, 268 Ill.App 455. 

Mlsa—Cotpns Juris dted in Has¬ 
tings-Stout Co V J. Lu Walker & 
Co, 189 So 622, 628, 162 Mias 275 

55 C J p 94 note 85 

8. Mich —iParmers’ Handy Wagon 
Co V Xewcomb, 159 RTW 152, 192 
Mich. 634 

55 C J p 94 note 87 

4. Tenn.—Armlstead v Tenneaaee 
Consol. Coal Go, 14 TennJLpp 484 

5. US—Ableman v American Su¬ 
gar Refining Co, C.C.A.Ga., 9 F2d 
818 

55 CJr p 94 note 88 | 

e. US—Ableman v American Su¬ 
gar Refining Oo., supra. 

7- US—Moore V Scott Stamp & 
Coin Co. CJLNY. 178 F2d 8— 
Hollidge y Gnasow, Kahn & Co, 
CCJLAlasa., 67 F2d 459 

IIL—Standard Oil Co of Ind. y 
Daniel Burkhartameier Cooperage 
Co. 77 HR2d 526 888 DlApp $88 
—Spero Elea Corp y Wilson, 71 
KR2d 827, 880 BLApp 622. 

Mass—^Mathey y Louis G Freeman 
Co., 8 N E.2d 763, 295 Mass. 86L 

Misa—Hastinga-Stout Co y J L 
Walker 6b 139 So. 622, 162 
Miss. 275. I 


rVJ—^McDonald v Henry Becker & 
Son. 166 A. 845, 110 NJLaw 535 
XD—Uhrlg y J L Case Threshing 
Mac^ Co, 250 KW 922, 64 NO 
189 

Tex.—^Bankers* Mortg Co of Topeka, 
Kan., y Rogers, Ciy.App, 61 SW 
2d 598, followed in Bankers' Mortg 
Co of Topeka y Chambers, 61 S 
W2d 597, and Bankers' Mortg Co 
of Topeka y Johnson, 61 SW2d 
697 

Utab.—B T Moran, Ina y First 
Sec Corporation, 24 P2d 884, 82 
Utah 316 

55 CJ p 94 note 90 
Order subject to sailer's approval 
was within rula 

La.—Cyrus W Scott Mfg Co v 
Stoma, 121 So 885, 10 LaJbpp 469 
Tenn.—Steyenson v Lima Locomo- 
tiye Works 172 8 W2d 812, 180 
Tenn. 187, 148 AXJL 870 

& Aria—Pratt-Gilbert Co y Re- 
naud, SIS P 400, 25 Arlz. 79 
55 C J p 95 note 92 

9 Tex.—Bankers' Mortg Co of 
Topeka, Kan., y Rogers GiyApp 
61 SW2d 598, followed in Bcmk- 
ers* Mortg Oo of Topeka y Cham¬ 
bers, 61 SW2d 597, and Bankers' 
Mortg Co of Topeka v Johnson, 
61 &W 2d 697 

la Mich.—Carrollton Acceptance Oo 
y Ruggles Motor Trude Oo., 284 
RTW 134, 258 Midh. L 
65 OJ p 96 note 98. 

IL Ark.—Tucker Duck 6b Rubber 
Co y Byram, 177 SW2d 759, 206 
Ark. 828 

Pa.—Cooper v Altimus, 62 Pa. 486 < 
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18. NY—Bruce y Pearson, 8 Johna 
584 

18 Mo—Williams y Kmerson- 
Brantingham Impl Co, App, 198 
SW 425 

14. Tex.—Bankers' Mortg Co of 
Topeka, Kan, v Rogers, ClyA.pp, 
61 SW2d 698, followed in Bank¬ 
ers' Mortg Co of Topeka y Cham¬ 
bers. 61 SW2d 697, and Bankers* 
Mortg Co of Topeka v Johnson, 
61 SW2d 597 

Bintng by seller in own name 
Comi>any s tender, with bill for 
price In Its own name, of goods 
which buyer had ordered Ax)m agent 
with limited authority to sell with 
whom buyer had dealt as principal 
was held notice to buyer that com¬ 
pany had not accepted order as given 
to agent, and was not assuming to 
act as principal in existing contract 
but was making counter offer, and, 
hence, payment to agent at time or¬ 
der was taken would not relieve buy¬ 
er from liability for payment to com¬ 
pany after buyer's acceptance of 

counter offer by retention of gooda 
—Aluminum Products Co y Regal 
Apparel Co, 4 NB2d 1008, 296 Mass. 
84 

15. D a—Shpetner y Hollywood 

Credit Clothing Co, MunApp, 42 
A2d 522 

16L D C—Shpetner y Hollywood 

Credit Clothing Co., supra. 

17. DC—Shpetner y Hollywood 

Credit Clothing Co, supra. 

Mesa—Aluminum Products Co v 
Regal Apparel Co, 4 NE2d 1008, 
296 Maas 84 
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ject, without incurring liability However, if the 
purchaser retains part and rejects part, no con¬ 
tract IS created requiring him to pay for the whole 
shipment,!® unless delivery was expressly made sub¬ 
ject to that condition,®® or other circumstances exist 
from which it may be found that he assented to a 
delivery not conforming to the terms of his order 

The delivery of an excessive quantity of goods as 
constituting a new oifer on which an implied agree¬ 
ment may be based is discussed infra § 34 b 

Partial shipment or delivery It has been stated 
that authorities differ as to whether or not the 
shipment of a portion of an order constitutes ac¬ 
ceptance of the entire order Thus, it has been 
held that the shipment of part of an order for 
goods IS such an act or such conduct as constitutes 
an acceptance of the entire order,®® at least, it has 
been held that, where goods are ordered to be 
deli\ered in installments, the shipment of one or 
more of the required installments constitutes an ac¬ 
ceptance of the order m its entirety®* However, 
it has also been held that a parhal shipment or 
delivery under an order for a number of articles 
or pieces of goods amounts only to an acceptance 
pro tanto,®® and does not, of itself, constitute an 


§ 28 

acceptance of the entire order®® In any event, 
delivery of a small part of an order, merely as a 
matter of accommodation, does not constitute an ac¬ 
ceptance of the entire order ® * 

e. Acceptance by Silence or Acquiescence 

In the absence of a duty to speak, the mere fact 
that a person to whom an ofFer to buy or sell Is made 
fails to reply thereto and reject the offer cannot be taken 
as an acceptance of it. 

The mere fact that a person to whom an offer 
to buy or sell goods is made fails to reply thereto 
and reject the offer cannot ordinarily be taken as 
an acceptance of the offer,®® even though the offer 
states that silence will be taken as consent®® In ac¬ 
cordance with this rule, a person receiving an order 
through a salesman ordinarily is under no duty to 
notify the bu>er of his refusal to accept the order,®® 
and no presumption of acceptance arises because of 
a failure so to notify ®! However, where the facts 
and arcumstances of the particular transaction im¬ 
pose a duty on the person recemng the offer to m- 
form the offerer of his intention not to accept, a 
failure to refuse or reject the offer withm a rea¬ 
sonable time amounts to an acceptance thereof,®® as 
where, m previous dealings between the parties, the 


Vo objoetion to toniis uata after do- 

UVIEV 

La,^Tiilane Hardwood Lumber Co 
V Sinsrer Lumber Co, App, 168 
So 868 rehearing denied 169 So 
100 

18. DC—Shpetner v Hollirwood 
Credit Clothinff Co, MumApp 42 
A.2d 622 

Tex.—^Bankers' Mortg Co of Tope¬ 
ka, Kan., V Rogers, Civ App, 61 
SW2d 698, followed in Bankers* 
blortg Co of Topeka v Chambers, 
61 S W 2d 597, and Bankers* Mortg 
Co of Topeka v Johnson, 61 SW 
2d 697 

19 DC—Shpetner v Hollywood 
Credit Clothing Co, MunA.pp, 42 
A.2d 622 

90, DC—Shpetner v Hollirwood 
Credit Clothing Cb. supra. 

SL DC—Shpetner v Hollywood 
Credit Clothing Co, supra. 

88. Mich.—Ludowici-Celadon Co v 
McKinley, 11 NW2d 889, 807 Mich 
149 

88. Mich.—^Ludowici-Celadon Co v 
McKinley, supra. 

84. US—Hollidge V Oussow, Kahn 
& Co, CC A.Mass, 67 F2d 469 

Ark.—Oorpna gnzls quoted in. Tucker 
Dude & Rubber Co v Byram, 177 
SW2d 769, 761, 206 Ark. 828 

Oa.—<knpiis Juris dtsd la Atlanta 
Plow Co V Bennett, 176 SJBl. 822, 
49 GaA.pp 672 

Wash.—Plllsbury Flour Mills v In¬ 


dependent Bakery. 6 P2d 517 165 
Wash. 860 rehearing denied and 
amended on other grounds 8 P2d 
480 165 Wash. 860 amended on 
other grounds 10 P 2d 975. 166 
Wash. 860 
65 C J p 95 note 97 
96 Q€l—^R alston Purina Co v Ar¬ 
thur, 189 SJS. 866, 87 Ga.App 198 
NY—^Hampton Cotton Mills v 
Hershfeld, 201 NTS 656, 121 Misc. 
618 

88. NY—Hampton Cotton Mills v 
Hershfeld, supra. 

55 CJ p 95 note 99 
Delivery oonsidered ladlvldnal oosxu 
yiete order 

Wis.—Nickel V Theresa Farmers 
Co-op Ass'n, 20 NW2d 117, 247 
Wia 412 

87 NY—Senner, etc. Co v Gera 
Mills, 178 NYS 265, 185 AppDiv 
662 

55 CJ p 95 note L 

88. US—Spero-Nelson v Brown, 
CA.Ohlo, 175 F2d 86 
HI—Corpus Juris quoted ia Ebccel- 
sior Stove & Mfg Co v Venturelli. 
8 NEL2d 702, 704, 290 lUApp 602 
55 C J p 95 note 8 

BeJeotioa Is Implied from a fail¬ 
ure to accept an offer within a rea¬ 
sonable time.—^Eleliance Bagging Co 
V SSectric Gin Co, 187 S W 2d 724 
208 Ark. 829 

Failure of seller to disaJBrm 
Where agent authorized only to 

643 


make sales to established dealers 
took an order for products from 
plaintlfl not established as dealer, 
who made part payment of purchase 
price on the understanding that 
plaintiff would be made local dealer, 
subject to conformation of sales¬ 
man's superiors, failure of superiors 
to disaffirm the transaction was not 
such contractual acceptance as would 
make an outright sale.—Sell v Gen¬ 
eral Elec. Supply Corp« 278 N W 442, 
227 Wls 242 

89 HI —Corpus Juris quoted iu 
Excelsior Stove & Mfg Co v Ven- 
tureUi 8 NE.2d 702, 704, 290 HL 
App 602 

80. NY—Senner, etc., Co v Gera 
Mills, 178 NYS 266, 185 AppDlv 
562 

8L NY—Senner. etc., Co v Gera 
Mills, supra. 

Tex.—American Maid Flour Mills v 
Luda, CivApp, 285 SW 64L 
38. Ky—Bluegrass Cordage Co v 
Luthy 38 SW 885, 98 Ky 588, 17 
Ky L. 1126 
66 C J p 96 note 7 
Buyer’s retaisiBg, wlfihout objeo- 
tLon, sanex’s order aokuowledgma&t 
stating detailed terms of sale and 
partly changing tentative oral agree¬ 
ment, was held, in the light of prior 
dealings, assent especially where 
buyer accepted goods thereunder— 
Krauss Bros. Lumber Co v Louis 
Bossert 4b Sons, CCA..NY., 62 IF 2d 
1004. 
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offeree had been in the habit of giving notice of 
rejection when the offer was not accepted,*® or 
where the offer or order has been solicited by the 
offeree’s agent,®^ or is for articles of a penshable 
nature.®® 

Acceptance by a seller may be implied from his 
retention of a cash payment for an unreasonable 
length of time, without notifying the buyer of his 
nonacceptance of the order;®® or by his receivmg 
and depositing m a bank a check, in part payment, 
sent with an order,®7 unless a rejection and offer 
to return the amount of the check are made within 
a reasonable time.®® So, also, where goods are 
delivered, as tmder a sale, but without an authorized 
order therefor, the goods may either be accepted or 
rejected by the ba>er,®® and, until accepted, they 
remam the property of the seller,^® and the mere 
fact that the person to whom the goods have been 
delivered fails to notify the sender that he will not 
buy does not constitute sudi an acceptance as will 
convert the transaction into a contract of sale,^^ 
unless, by reason of the arcumstances, such as the 
course of dealing between the parties, it is the duly 
of the buyer to notify the seller whether he mtends 


to refuse to accept the goods,^® m which case an 
acceptance thereof, and a bmding contract of sale, 
will be implied, if he remams silent and retains the 
goods,^® or resells them,^^ even though he directs 
the sale to be made for the seller’s accoimt^® 

f. Acceptance by Post or Telegraph 

Qenerally an offer to buy or tell made by post or tele¬ 
graph may be accepted by the same meant, and ordl- 
narily acceptance le communicated and the contract Is 
complete from the time of posting the letter or filing 
the telegram for transmission 

Where an offer to buy or sell is made by post or 
telegraph, acceptance of the offer may be made b> 
the same means, that is, by letter or telegram,^® un¬ 
less it can fairly be mferred from the offer or other 
pnor commumcation that some other means of com¬ 
municating acceptance is expected.^^ Moreover, un¬ 
less the offer expressly stipulates that acceptance 
thereof must be received by the offerer before the 
acceptance is bmdmg,^® or unless there is a general 
agreement or understanding between the parties to 
that effect,^® or unless there are other special cir¬ 
cumstances,®® the acceptance is communicated and 
the contract of sale is complete from the time the 


33. US—Boiml Card, etc., Oo t 
D reedner Banl^ CCJLNY. 27 F2d 
7S1, 

SJ>—Sioux Fklle Adjustment Co v 
Penn Soo Oil Go, 220 NW 140, 08 
SJO 77 

Tt—Hendrickson v Intemar 
tional Harvester Go., 185 A. 702, 
100 Vt 161. 

55 CJ p 86 note 9 

88. Texm.—Uole-Mclntirre-Horfleet 

Oo V BoUoway 214 SW 617, 141 
Tenn. 679 7 A.LuR. 1683 

55 GU p 96 note 10 

38. By —Enterprise Mfg Oo v 
GampMl, 121 SW 1040 

55 CJ p 96 note 11. 

37. Conn.—American Auto Oo v 
Perkins, 77 A. 954, 83 Conn. 520 

Ohio—Brew Woltman & Oo v Nar 
tlonal Power Machinery Co, App, 
40 NJfi.2d 192. 

88. Mias.—Lb A. Becker Oo ▼ Clar- 
dy, 51 So 211, 96 Miss. 301, Ann. 
Cas.l9l2B 355 

65 GLJ p 96 note 18 

39. US.—Royal Card, eta, Co v 
Dresdner Baaakt C.CLA.H 27 F 2d 
791. 

Ala.—^tarpits Juris Mtea ha Drixikard 
V. Bmbalmers Supply Co., 14 8o.2d 
585w 586, 244 Ala. 619 

Xn^—Ooepos Juris guobed. in. Bzcel- 
alor Stove A Mfg Oo v Veaturelll, 
8 KJBAd 702, 794. 290 HLApp 562. 

Soyart saAuMi to sooept foods 
Where both beyer and seller made 

tentative otters^ and both parties act¬ 


ed without confirmation of the other 
party, there was no contract as to 
goods shipped by seller but refused 
by buyer—^Ebccelsior Knitting Mills 
V Bush, Wash.. 238 P 2d 847 

4a us —Royal Card, etc.. Go v 
Dresdner Bank; C.CJLN T, 27 F 2d 
791. 

Ala.—^Drlnkard v SImbalmers Supply 
Co, 14 So 2d 586, 244 Ala. 619 
Bl.—Corpus juris guotod in Excel¬ 
sior Stove A Mfg Co v Venturel- 
11, 8 KE.2d 702, 704, 290 BlApp 
502 

41. Ala.—Drlnkard v Embalmers | 
Supply Go, 14 So 2d 585, 244 Ala. 
619 

Bl—Corpus juris quotod iu Excel-j 
slor Stove A Mfg Co v Venturel- 
11, 8 H.E.2d 702, 704, 290 IlLApp 
502 

155 CJ p 98 note 18—18 C.J p 277 
I note 86 

48. Ala.—Drlnkard v Emlialmers 
Supply Co, 14 So 2d 585, 244 Ala. 
619 

Bl—Corpus Juris quetod in Excel¬ 
sior Stove A Mfg Co. v Venturel- 
li. 8 NJa.2d 702, 704, 290 BLApp 
502. 

55 CJ p 96 note 17. 

48, Ala.—^Drlnkard v Embalmers 
Supply Co., 14 So 2d 585, 244 Ala. 
619 

55 C.J p 96 note 18 

44, Ala.—Drlnkard v Embalmers 
Supply Go., supra. 

Ga.—<kuradlne Hat COb v. Farmers 
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Exchange Store, 186 BJS 448, 58 
OaApp 488 

55 C.J p 97 note 19 

45 US—Royal Card, etc., Co v 
Dresdner Bank, C CAJN’ T., 27 F 2d 
791 

Vt.—^Brown v. Kelson, 80 A. 94. 66 
Vt 660 

46; Ga.—E Flrederlcs. Inc., v Fel¬ 
ton Beauty Supply Co, 198 SR 
824, 58 Ga.App 820 

56 C J p 97 note 28 

47 Old.—Farmers’ Produce Oo v 
Central Fruit, etc., Co, 150 P 664, 
48 Okl 764—^Farmers’ Produce Oo 
V McAlester Storage, eta, Co, 150 
P 488, 48 Okl 488, L.R.A1916A 
1297 

48; By—Postal TeL Cable Oo v 
Louisville Cotton Seed OU Go, 181 
S W 277, 140 By 506. 

55 C J p 97 note 24. 

49, Tex.—Western Union Teh Oo v 
Gardner, Civ App, 278 SW 278 
5a Wash.—Wax v Northwest Seed 
Co., 64 P 2d 518, 189 Wash. 212 
Surtnution to delay delivery of tiile- 
gzaat 

Where offerer provided limit for 
acceptance at 1 P M. on day follow¬ 
ing original offer, express limitation 
of time was held to malce ineffective 
as acceptance telegram to broker de¬ 
livered before midnight on day fol¬ 
lowing original offer but with In¬ 
structions that message should not 
be sent until next day.—Wax v 
Northwest Seed Go,, 64 P 2d 518, 189 
Wash. 212. 
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letter is posted or the telegram is filed m the usual 
way for transmission,5i even though it is not re¬ 
ceived by the offerer However, the mere writ¬ 
ing of a letter or telegram containing notice of ac¬ 
ceptance IS not, of Itself, sufficient to complete the 
contract ,5* but the act must involve an irrevocable 
element, and the letter must be placed m the mail, 
or the telegram deposited in the telegraph office, for 
transmission, and thus placed beyond the power or 
control of the sender, before the assent becomes ef¬ 
fectual to consummate a contract of sale 

Time of sending In accordance TMth the rule 
that acceptance must be made within a reasonable 
time, discussed infra § 30, m the absence of a limita¬ 
tion as to time, a letter or telegram of acceptance, 
in order to be effective, must be posted or filed for 
transmission withm a reasonable time after receipt 
of the offer 55 An offer to sell sent bj mail m the 
usual course of business, without expressly reqmrmg 
an answer by return mail, must generally be accepted 
by the mail leavmg during business hours on the 
day the offer is received, although not necessarily 
by the next post,5« but, if the offer requires an an¬ 
swer by return mail, the acceptance must be sent 
by the next post,®^ unless such condition is waived 58 

Effect of withdrawal An acceptance by post or 


telegraph is effectual only where the offer is still 
standing,®® but, smce a withdrawal of an offer to 
bu> or sell does not become effective until notice 
thereof is commumcated to the offeree, as discussed 
supra § 26 c, although an offer is in the meantime 
Tvithdraun, the contract of sale is consummated if 
the person to whom the offer is made mails his 
letter or files his telegram of acceptance before 
notice of the withdrawal is received by him,®® or 
before the withdrawal is sent,®! parbctdarly where 
the acceptance is received before the revocation is 
recei\ ed.®^ 

§ 29. -Conformity to Offer 

a. In general 

b Vanance and conditional acceptance 
c. Counter offer 

a. Id. General 

An aeceptancft of an offer to buy or aall affects a eom- 
pleta contract of sale when, and only whan, It Is fden- 
tleal with the terms of ths offsr and uncondltlonaU 

An acceptance of an offer to buy or sell is effective 
to bnng about a meeting of the mmds of the buyer 
and seller to a complete contract of sale when, and 
only when, it is identical with the terms of the 
offer and unconditional,®® or, as stated m other 


81. Cal—Morello v. Growers Grape 
Products Ass'n, 185 P2d 468, 88 
Cal App 2d 866 

Ga.—Iiocal Trademarks v Chupp, 61 
SS.2d 842, 82 Ga.App 618—SL 

Frederica, Inc., ▼ Felton Beauty 
Supply Go, 198 S.EL 824, 68 Ge. 
App 820 

Haas.—Vasen Mfgr Co v Slate, 190 
XB. 719, 286 Mass. 289 

55 CJ p 97 note 26 

88. Cal—^Morello y Growers Grape 
Products Assn, 186 P2d 468, 82 
Cal App 2d 865 

Ga.—liOcal Trademarks v Chupp, 61 
S.B 2d 842. 82 GaApp 613 

55 CJ p 97 note 27 

68. Wls.—Wisconsin Metal Products 
Co V Rusk Mfar Co., 189 NTW 188 
177 Wls 155 

55 C J p 98 note 28 

5A Neb —Northwestern Thresher 
Co V Kuhlcek, 118 NW 94, 82 
Neb 485 

56 CJ p 98 note 29. 

88. Ey—Mitchell v WaUace, 87 S. 
W 808, 27 KyJLu 967 

65 CJ p 98 note 81. 

58. Ey—^Mitchell v. Wallaoe. supra. 

55 CJ* p 98 note 82 

87. Ind.—Glencoe Cotton BCllls v 
Capital Paper Oo., 128 KB. 699, 74 
IndApp 289 

55 CJ p 98 note 88 

88. NT—Batterman v. Horford, 76 
N.T 622. 


69. Ean.—^Trounstine y S^ers, 11 
P 441, 85 Ean. 447 

Neb—Northwestern Thresher Co y 
Eublcek, 118 NW 94, 82 Neb 485 
88. NC—Jeannette Bros. Co y 
Hovey, 118 S.E. 665, 184 NC 140 
55 CJ p 98 note 88 

81. CaL—Humphry y Farmers’ I7h- 
ion, etc.. Go., 190 P 489 47 Cal 
App 211 

Me—Momeeult y Cohen, 120 
A. 915, 123 Ma 548 
Mass.—^Brauer v. Shaw, 46 N.B. 617, 
168 M^ 198, 60 Am.SR. 887 

68. US—Newspaper Readers Serv¬ 
ice y Cemonsburff Pottery Co, C C 
A.Pa., 146 F2d 968—Machine Tool 
& Bqulpment Gorp y R. F C, C 
CAOr 181 F2d 647—Reading: Co 
y Larkin. CCA.Fa., 114 F2d 416, 
certiorari denied 61 SCt. 175 811 
US 707, 85 LBd. 469—Hartford 
City Paper Co y Enterprise Paper 
Co, DC Pa., 86 FSupp 549 
Ala.—^Meadow River Lumber Co v 
Black, 168 So 290. 26 AJaJLpp 28, 
certiorari denied 158 So 298, 228 
Ala. 279 

Ga.—Gettier-Montanye, Inc., t Da- 
I vidson Granite Co., 48 S.B.2d 716. 
75 GaJkpp 877 

Minn.—Appllancea, Ihe., v Queen 
Stove Works, 86 NW2d 121, 228 
Minn. 55 

NJ—y Hangen, 84 A.2d 642. 
^ rnKJ^Bd 176 
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NT—Platt y Jones. 74 NTS.2d 819, 
272 AppDiy 568 

NC—Cobb y Dibrell Bros., 178 SB. 
218 207 NC 572 

Or—Corpus JoxiB cited In Bllings- 
worth y Shannon, 88 P 2d 298, 295, 
161 Or 106 

Pel —Aufhauser Broa Corp v Stand¬ 
ard Steel & Wire Co, Com-PL, 82 
WeBt.CoL.J 197 

Tenn.—Armistead v Tennessee Con¬ 
sol Coal Oo., 14 TennJkpp 484. 

Tex.—Garrett y International Mill 
Co, Civ App, 228 SW2d 67, error 
granted—Moore Bros v Kiikpdt- 
rick. dvApp, 172 8.W.2d 186L 
55 CJ p 98 note 4L 
Aoc e ptaace hOM ooiUBtiiOBal 
Where seller offered % lumber for 
sale and. In reply to buyer’s order 
for eoual amounts of 94 lum¬ 

ber, said that seller wotdd try to 
All order for 94 lumber, there was 
a conditional acceptance of order— 
Tucker Duck ft Rubber Co v Byram, 
177 S.W2d 769 206 Ark. 828 
fteoeptanoe Iwld not nueondttlonal 
US.—^Rothateln v BdwardSi CCA. 

CaL. 94 F2d 488 
55 CJ p 98 note 41 [a3 
Agenlfs OTUlsslon of oonflltion team. 
order 

Where agent of s^ler agreed to 
condition In order for sale of wom¬ 
en's suits that purchaser would han¬ 
dle exclusive line in certain city hut 
such condition was not Inserted in 
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wordSj acceptance must be an unequivocal un¬ 
conditional acceptance of the very terms of the 
offer and without any variance,*^ that is, without 
matenall} changing, adding to, or qualif>ing the 
terms of the offer The offer and acceptance, how- 
ev er, must receive a reasonable construction, as dis¬ 
cussed mfra § 71, and the offerer is bound by an 
acceptance made m that sense 

If the offer is of a contract of sale or purchase 
entire in its nature, the acceptance must be of the 
offer as a whole,^^ including all conditions contained 
in the offer,unless the offerer consents to a 
se\ erance and m the absence of such consent, the 
acceptance of a part amounts to an acceptance of 
the whole If the offer is so conditioned, it be¬ 
comes a bmding contract onl> where the acceptance 
is accompamed by a specified payment,^^ or by the 
giving of certam security for the unpaid purchase 
pnce.^^ An acceptance by shipment and dehvery 
of goods ordered operates, m the absence of modi¬ 
fication agreed to, as an acceptance of the order as 
written.^* Where a bu 3 'er agrees \iith a salesman 
to purchase goods on certain conditions, the in¬ 
ference IS that an order thereafter delivered di¬ 


rectly to the seller is to become binding only in ac¬ 
cordance with the previous understandmg with the 
salesman and the fact that the buyer receives 
a duplicate of the order returned to him by the 
seller, who had signed it as accepted, does not con¬ 
stitute a waiver of the condition precedent to the 
offer becoming binding 

The effect of a shipment of goods not conformmg 
to the order as constituting acceptance is discussed 
supra § 28 d. 

AltemaHve propositions If the offerer submits 
alternative propositions and the offeree accepts one 
of them, there is a bmdmg agreement as to the prop¬ 
osition accepted.^® 

Retaining goods on invoice Where a buyer re¬ 
ceives and retains goods shipped on invoice, with¬ 
out any previous agreement therefor, the presumption 
IS that he accepts the seller’s proposition accordmg 
to the terms of the mvoice,^^ and although it has 
been the custom between the parties to deal on 
certain terms, if the buyer’s attention is called to 
a change in such terms, and he receives and retams 
the goods, without objection, he cannot rely on the 


order transmitted to seller, meeting 
of minds did not talce place between 
sailer and purchaser so that seller 
could not recover contract price of 
suits returned by purchaser—Ldgon 
V FbUllp SchaJansky & Bro&, 4S So 
2d 881, 208 SUss. 189 

ML US—Columbia Maitingr Go v 

Clausen-Flanagan Corp, C.(XA.X 

Y, 8 F2d 547 
55 OJ p 99 note 42. 

Vo vaslaaoe 

(1) TThere defendant's telegraphic 
offer quoted series of prices for va¬ 
rious wines 'terms cash," plaintiffs 
replv telegram asking telegraphic 
oondrmatlon of sale so we may com¬ 
mence accumulating funds for cash 
payments," by use of plural of the 
word "payment," did not indicate 
that plaintiffs contemplated credit 
transaction and thereby rejected of¬ 
fer, particularly in view of other 
language of defendant's telegram in¬ 
dicating that several deliveries were 
contemplated.—Olbson v De La Salle 
Institute, 162 P 2d 774. 66 GaLApp 2d 
609 

(2) Beeitai in seUer's acceptance 
of buyer's offer as to how seller 
proposed to dispose of part of first 
installment of purchase wriee did 
n^t vary obligation of either party 
or riiange unqualified nature of ac¬ 
ceptance so as to relieve buyer of lia¬ 
bility for breach of contract.—Holly¬ 
wood Flaars V Columbia Pictures 
Oorp., 77 NTS 2d 668, affirmed 83 
KYS2d 802, 274 AppDiv 912, re¬ 
versed on other grounds 85 XE.2d 


865 299 XT 61, 10 A.l4.H.2d 723 I 
reargument denied 87 NE4.2d 70, 299 
X T 688 

(8) Where buyer wrote sugar bro¬ 
kers Inquiring if brokers had glu¬ 
cose available for sale, and brokers 
replied that they had glucose syrup 
for prompt shipment and also Sep¬ 
tember and October shipments, and 
buyer wired brokers to ship a car¬ 
load as soon as possible or latter 
part of September or early October, 
fact that brokers’ subsequent tele¬ 
gram and air mail letter stated that 
shipment would be made in October 
did not prevent a contract from aris¬ 
ing. on ground that a different ship¬ 
ping period was described in the last 
telegram and letter—Propstra v Dy¬ 
er, CJLNY, 189 F2d 810 

60. ns—canton Cotton Mills v 
Southwest Overall Co^ C C A.Mo, 8 
F 2d 807—Columbia Malting Co v 
dauaen-Flanagan Corp, C.CLA.X 
T.. 8 F 2d 547 

66. Okl—Foster v West Pub Co, 
186 P 1083, 77 OkL 114. 

55 CJr p 99 note 45 

67 Ga—Cohen v Arenson, 116 SE 
658 29 GaA.pp 728 
55 C J p 99 note 46 

68. La.—Stewart y Verges, 6 La. 
App 429 

55 C.J p 99 note 47 

69 Pa.—Fifer v King, 88 PaSuper 
208 

TOi Ga—Matthews ▼ American Tex-' 


tile Co. 99 SSL 808, 28 GaApp 675 
55 C J p 99 note 49 
BTotliloation of nonaoceptanoa of pact 
Retailer's acceptance of two of a 
dozen hats shipped to retailer with¬ 
out order constituted acceptance of 
entire shipment, making retailer liar 
ble to manufacturer for payment 
therefor, notwithstanding retailer no¬ 
tified manufacturer he was holding 
remainder of hats subject to manu¬ 
facturer's disposal.—Caradine Hat 
Co V Etaners Exchange Store, 186 
SJBL 448 58 GaApp 488 
7L Ind—World Tire Corp v Gib¬ 
son Co, 185 XTE. 805, 78 Ind.App 
485 

66 CLJ p 100 note 50 
78. Xev—^McCone v Eccles, 181 P 
184, 42 Xev 451. 

55 C.J p 100 note 51 
78. Ala.—Meadow River Lumber Co 
▼ BlaA 168 So 290, 26 AlaApp 
28, certiorari denied 158 So 298, 
228 Ala. 279 

74k Ga.—Palmer-Murphey Go v 
Barnett. 124 SJBL 688, 82 GaApp 
685 

78. Ga.—^Palmer-Murphey Co. ▼ 
Barnett, supra. 

66 OLJ p 100 note 68 

76. Ky—Faiimount Glass Works v 
Crunden-Martin Woodenware Co, 
81 SW 196, 106 Ky 659, 21 KyJU 
264. 

65 C J p 100 note 54. 

77 Ark.—^Royal Roofing Co v Gk>8S* 
280 SW 1. 170 Ark. 898. 
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prior custom as an excuse for his failure to read 
the invoice 

Nonconfonntty of memorandum The fact that 
by error, subsequently corrected, the memorandum 
of sale did not conform to the prior negotiations 
does not interfere with the contract created by a 
prior acceptance ,79 but the acceptance of a carbon 
copy lacking a material clause does not create a 
bining contract 

b Vaxiaime aiid Conditional Acceptance 

An aeceptancQ la Inaufflelent to conatitute an af¬ 
fective contract of aale where It ao materially varlea 
from the terma of the offer aa to amount to a new pro- 
poaal or counter offer, but immaterial varlancea which 
do not alter or change the material terma and condl- 
tiona of the offer do not affect the aufflclency of the 
acceptance 

In accordance with the rule reqmrmg an accept¬ 
ance to conform to the offer, an acceptance of an 
offer to buy or sell is not sufficient to constitute 
an effechve contract of sale where it so materially 
\anes from the terms of the offer as to amount 
to a new proposal or counter offer,^^ as where it 


introduces neu terms and conditions which qualify, 
add to, or materially depart from the terms and 
conditions of the offer S2 This rule applies, for ex¬ 
ample, where there is a material vanance between 
the offer and the acceptance as to the price to be 
paid,S9 the kind or quality of goods sold or bought,^* 
the terms of payment,^® or the time of delivery*® 

Material variance as equivalent to rejection An 
acceptance which constitutes a material vanance 
from the offer is equivalent to an absolute rejection 
of the offer,*7 and puts an end to negotiations on 
such offer imless the onginal offerer renews it*® or 
waives compliance wuth the offer ®® 

Immaterial variance Where an offer to buy or 
sell is m fact accepted as made, so that there is 
a meeting of the mmds of the parties on a complete 
contract of sale, immatenal variances in the accept¬ 
ance, from such offer, which do not alter or change 
the matenal terms and conditions as stated in the 
offer, do not affect the suffiaency of the acceptance 
to complete the contract of sale ®® An acceptance 
is not conditional and does not matenally vary from 


78. Ark.—^Royal Rooflna Co v Goss 
supra. 

65 C J p 100 note 56 

79 US—Joseph DenniuUo Fruit Co 
V Crane. DC Cal, 79 FSupp 117, 
vacated 89 FSupp 962, reversed, 
C A., 188 F 2d 669, certiorari denied 
Crane v Joseph Denunsio Fruit 
Co, 72 set. 87, 842 US 820, 96 L. 
Ed. - 

80L Tenn.—Ajrmistead v Tennessee 
Consol Coal Co, 14 Tenn.App 484 

81. US—A. E Staley Mfa Co v 
Northern Cooperatives, C C.Al. 
Minn., 168 F 2d 892—^Newspaper 
Readers Service v Canonsbursr 
Pottery Co, CCJLPa., 146 F2d 
968 

Kan.—Belden Mfff Co v Curtis- 
Wrlght Airplane Co, 22 F 2d 494. 
187 Kan. 840 

Mich.—^Marshall Mfs Co v Berrien 
County Package Co, 267 NW 714, 
269 Mich. 887 

N T —Cohen v Cerame, 89 M Y S 2d 
686, 275 AppJ^iv 904—Platt v 
Jones, 74 NTS 2d 819, 272 App 
Div 668—^Radiocoin Co v Luria 
Steel & Trading Corporation, 46 
M‘YS2d 625, 267 App Div 515, af¬ 
firmed 61 RrE.2d 628 294 NY 740 

Or—Ellingsworth v Shannon, 88 P 
2d 298. 161 Or 106 

Pa.—United Aluminum Corporation 
of St. Louis V Arsentiero, 48 Pa. 
Diet. & Co 669 

Tenn.—Armistead v Tennessee Con¬ 
sol. Coal Co, 14 TennJVpp 484 

Tex.—Garrett v International Mill 
Co., Civ App, 228 SW2d 67, error 
granted. 


Utah.—^BEawaiian Eguipment Co v 
Eimeo Corp, 207 P2d 794 
Wash.—Pearce \ Dulien Steel Prod¬ 
ucts 127 P2d 271, 14 Washld 182 
Wis—S T Edwards & Co v Shaw- 
no Milk Products Co, 247 N W 466, 
211 Wls 878 
66 C.J p 100 note 68 

83. Ga.—Oettier-Montanye Inc. v 
Davidson Granite Co, 48 BJB,2d 
716, 76 GaJ^p 877 

N Y —Platt V Jones, 74 N Y S 2d 819, 
272 App Div 568—Benjamin v 
Arundel Corp, 59 NYS 2d 437, 270 
App Div 766—Radiocoin Co v 
Luria Steel & Trading Corporation, 
46 NYS2d 625, 267 App Div 615, 
afihrmed 61 N.E.2d 528, 294 NY 
740 

Or—^Bllingsworth v Shannon, 88 P 
2d 298. 161 Or 106 
Tex.—Garrett v. International Mill 
Co, CivJLpp., 228 SW2d 67, error 
granted. 

65 CJ p 101 note 59 

83. Ill —Slaymaker Lock Mfg Corp 

V Olmsted, 197 Ill.App 496 
65 C.J p 101 note 60 
CUezlosl mistake in acoeptanoe 

US—XT S V Braunstein, DCNY 
75 FSupp 187, appeal dismissed, 
C CJU 168 F 2d 749 
Basis for evaluation of Inventory 
Or—Ellingsworth v Shannon, 88 P 
2d 298. 161 Or 106 

84b Ala.—Meadow River Lumber Co 

V Black, 158 So 298 228 Ala. 279 
—^Marshall Mfg Co v Berrien 

County Package Co, 267 NW 714, 
269 Mich. 887 


NY—Cohen v Cerame, 89 NYS2d 
685 275 App Div 904 

55 aj p 101 note 61 

85b Ga.—Gettier-Montanye, Inc., v 
Davidson Granite Co, 48 SB.2d 
716, 75 GaJLpp 877 

N Y —^Radioeoin Co v Luria Steel & 
Trading Corporation, 46 NYS2d 
625 267 APP Div 615, affirmed 61 
NE.2d628. 294NY 740 

55 C J p 101 note 62 

88. US—A. EL Staley Mfg Go v 
Northern Cooperatives, C G.A. 
Minn., 168 F 2d 892. 

Ga.—Charles C Davis & Co v Moul¬ 
trie Cotton Mills, 178 SB. 448, 48 
GaJLpp 577 

NY—Cohen v Cerame, 89 NYS2d 
686, 276 App Div 904—Gunderson 
V Kenyon, 2 NYS2d 1, 268 App 
Div 806 

55 C J p 101 note 68 

87. US—A. EL Staley Mfg Ca v 
Northern Cooperatives. C CLA. 
Minn., 168 F 3d 892 

Wash.—Pearce v Dulien Steel Prod¬ 
ucts 127 P2d 271, 14 Wa8h.2d 182 

65 CLJ p 102 note 64 

88. Ga.—Winder Mfg Co v Pendle¬ 
ton, 108 S E 828, 27 Ga.App 476 

56 C.J p 102 note 65 

89 Ark.—Jerome Hardwood liumber 
Co V Davis Broa Lumber Co, 255 
S W 906. 161 Ark. 197 

56 C J p 102 note 66 

90l us—N ewspaper Readers Serv¬ 
ice V Canonsburg Pottery Co, C C 
A Pa., 146 F 2d 968 

Conn.—^L &. D Wertheimer v Wehle- 
Hartford Go, 9 A2d 279, 136 Conn. 
80, 126 A.L.R. 985 
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the offer because it adds new words which do not 
in legal effect qualify the offer,or because of in¬ 
quiries, statements, or the expression of a hope or 
suggestion as to terms, or other matters on which 
the acceptance does not depend,such as mere in¬ 
quiries or suggestions as to the manner or time of 
shipment,**® or a statement as to the price bemg too 
Iow,®4 or a statement of a condition which otherwise 
would be implied,®® or because of the insertion of 
the pnee m a blank left for that purpose in ac¬ 
cordance with an understanding between the par¬ 
ties,®® or of the insertion of terms of payment, 
customary in the trade, and m use between the buyer 
and seller in pnor dealings,®^ or, where the ac¬ 
ceptance IS by telegraph, because of a reference to 
sending a written contract b> mail®® or a reference 
to a wntten confirmation,®® unless it differs from 
the terms accepted.^ Where a seller's acceptance is 


made on the sole condition that the buyer's credit 
prove satisfactory, and it does so prove, the seller 
cannot thereafter change or alter the contract.® 

c Oounter Offer 

A varying or conditional acceptance amounta to a 
new proposal or counter offer, which results In an ef¬ 
fective contract of sale when, and only when, It is ac¬ 
cepted by the original offerer In accordance with Its 
terms. 

A varying or conditional acceptance with new 
terms and conditions amounts to the proposal of a 
new contract or counter offer,® which the original 
offerer may reject in its entirety,^ even though the 
parties have referred to it as a contract® Such 
new proposal or counter offer restilts in an effective 
contract of sale only when it is accepted, by the 
original offerer, m accordance with its terms,® be- 


Tena^Armlstead v Tennessee Con¬ 
sol. Coal Co., 14 Tenn.App 484. 
XTtali.—Hawaiian Eguipment Co v 
Eimeo Corp, S07 P2d 794. 

56 CJ p 102 note 68 

91. Tenn—Calcasieu Paper Co v 
Memphis Paper Co.. 222 SW2d 
617. 82 Tenn.App 292 
Utah.—Hawaiian Eguipment Co. v 
BImeo Corp, 207 P 2d 794. 

SS CJ p 102 note 69 

9S. Sla.—Knabb v Beoonstructlon 
Ilnaaoe Corporation. 197 So 707, 
144 Fla. 110 

Ky—Olive Hill Limestone Co v 
Oay-Coleman Const Co., 61 S.W2d 
465. 244 Ky 822 

N’T—Koppel V St Regis Paper Co, 
47 NTS 2d 448, reversed on other 
grounds 56 NT&3d 790 
55 CLJ p 103 note 70 

98. Ark.—•Williams v Moore^ 175 S 
W 1198 117 Ark. 585. 

55 C J p 108 note 71 

wnungaess to make earlier deliv¬ 
ery 

Where buyer executed an order for 
goods to be delivered first part of 
April, when seller signed order he 
accepted offier even though seller 
wrote buyer that delivery could be 
made In March, since seller's will¬ 
ingness to make earlier delivery was 
not a counteroffer, especially in view 
of fact that buyer had requested a 
little earlier delivery—Nelson Bquip- 
ment Oo v Hhmer. Or., 280 P 2d 188 

94L Ala.—'XVlbk Co. v Monroe. 128 
So 260, 28 Ala.App. 844. certiorari 
denied 128 So 268, 280 Ala. 1. 

55 C J P 108 note 72 

Sfik GaL—Humphry v Fhnnem' un¬ 
ion. etc.. Co.. 190 P 489, 47 CsL 
811 

56 GU p 108 note 78 
CkaifltBon head act ImpQttea 

In determining whether agreement 


for sale of railroad materials, equip¬ 
ment, and supplies had been made 
after railroad line had been damag¬ 
ed by fire, condition inserted In sell¬ 
er's acceptance of offer to purchase 
to effect that buyer must agree to re¬ 
build railroad was not a ‘'condition" 
which would be Implied in feet or by 
law from an agreement that buyer 
would remove properties of others on 
an equitable sharing of costs, so that 
acceptance varied materially from 
offer—Machine Tool & Equipment 
Corp V R. P C. aCJLOr, 181 F2d 
547 

96. Maas—Bresky v Rosenberg. 152 
NJS. 847. 256 Mass. 66 

97 NT—Great Eastern Pap^ Co 
V Blyn, 188 NTS 841. 

Utah.—Calumet Refining Co. v Star 
Lubricating Co., 280 P 1028. 64 
Utah 358 

98. Mo —'Vantrees v Trimble, 251 S. 
W 896, 214 MOA.PP 80 

65 CJ p 108 note 76 

99. N T —^Hollywood Plasm v Co¬ 
lumbia Pictures Corp., 77 NTS8d 
568, affirmed 83 NTS 2d 802, 274 
App Div 912, reversed on other 
grounds 85 NE.2d 865. 299 NT 61, 
10 A LJt.2d 722, reargument denied 
87 NE.2d70, 299 NT 688 

Bepetitioa of offer 

Reference in seller's telegram ac¬ 
cepting buyer's offer to written con¬ 
firmation by buyer did not make 
acceptance any the less uncondition¬ 
al, where such provision was merely a 
repetition of a part of buyer’s own 
oral offer which was being accepted. 
—Hollywood Plays v Columbia Pic¬ 
tures Corp, supra. 

im Mo—’Houston, etc., R Go v Job. 
Joseph, etc.. Oo, 162 SW 894. 169 
MoJLpp 174. 

9;. Ala.—Gilmer Bros. Co. v Wilder 

648 


Mercantile Co, 88 So 854. 205 Ala. 
650 

55 C J p 108 note 78 

3. ns—Machine Tool & Equipment 
Corp V R. P C, CCJLOr. 181 P2d 
547 

Conn.—Riverside Coal Co v Elman 
Coal Co 159 A. 280. 114 Conn 492 
Bhn.—^Belden Mfg Oo v CurtlB- 
Wright Airplane Co, 22 P2d 494. 
187 Kan 840 

Mass.—Champlln v Jackson, 58 NK 
2d 767, 317 Mass. 461 
Mich.—Marshall Mfg Co v Berrien 
County Package Co, 257 NW 714, 
269 3Iich. 887 

NT—Platt V Jones. 74 NT S 2d 819 
272 App Div 568—Gunderson v 
Kenyon, 2 N T S 2d 1. 258 App Div 
806—Onyx Oils & Resina v Stein¬ 
berg. 44 NTa2d 588, 180 Miec. 
816 

Tex^—Garrett v International MilL 
Co.. Civ.App, 228 S.W2d 67. error 
granted. 

Wle—S T Edwards & Co v Shaw¬ 
ano Milk Products Oo., 247 NW 
465. 211 Wis. 878. 

56 CJ p 108 note 79 

4i Kan.—Belden Mfg Co v Curtis- 
Wright Airplane Oo, 22 P 2d 494, 
187 Kan. 840 

Mich.—Marshall Mfg Oo v Berrien 
County Package Oo., 267 NW 714. 
269 Mich. 887 
56 CJ p 104 note 80 
5. Ga.—National Rosin Oil. etc.. Go 
V South Atlantic Coal Co, 97 BE. 
559, 28 GaApp 87. 

65 C.J p 104 note 8L 
Bepnfiiatton by one of the parties 
of the alleged contract does not cre¬ 
ate a meeting of the minds so as to 
effect a contract.—Radioeoin Go v 
Luria Steel A Trading Corporation, 46 
NTS 2d 625, 267 App Div 515, af¬ 
firmed 61 N.E.2d 628. 294 NT 740 
61. NT—Gunderson v Kenyon, 2 N 
TS2d 1, 258 AppJDiv 806 
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fore revocation of such counter offer ^ Failure to 
reply to a counter offer ordinanl}' is not assent 
thereto,^ unless under the circumstances there is a 
duty to reply • On acceptance the contract of sale 
becomes effective on the terms and conditions con¬ 
tained m the new proposal or counter offer and 
the onginal offerer cannot rely on his onginal offer 
alone as constituting the contract 

The effect of a shipment of goods not conforming 
to the order as constituting a counter offer is dis¬ 
cussed supra § 28 d, and the delner 3 ' of an ex¬ 
cessive quantity of g^ods as constituting a new offer 
on ivhich an impbed agreement may be based, infra 
§34b 

§ 30 -Time for Acceptance 

Where an offer to buy or sell limits the time for Its 
acceptance It may and must be accepted within such 
time, and where there is no limitation, an offer may 
and must be accepted within a reasonable time 

Where an offer to buy or sell limits the time for 
Its acceptance, it may ordinarily be accepted at any 
time within such Imuted penod,!^ and in order to 
constitute a bindmg contract of sale it must be 


accepted withm sudi limited time,^® unless the time 
limit 13 wai\ed by the ofterer,!^ such as by a later 
acceptance and sigmng of the contract by both 
parties 

If there is no lunitabon as to time of acceptance, 
the ofter may and must be accepted withm a rea¬ 
sonable time after its receipt,even though the 
offerer has waived notice of acceptance of his 
offer ,17 and what is a reasonable time for accept¬ 
ance must be determined from all the facts and 
circumstances of the particular case,is such as the 
situation of both parties,!® and the nature of the 
subject matter Accordinglj, if the subject matter 
of the offer is such that the value fluctuates, ac¬ 
ceptance withm a short time may be required, m 
order to be reasonable and the fact that the of¬ 
feree had previously, on one occasion, delayed a 
given length of time m acceptmg a similar offer at 
a time when the pnce remained steady does not 
make a similar or even shorter delay reasonable at 
a later time when the pnce is fluctuating.®® More¬ 
over, in such a case, the subsequent delay cannot be 
regarded as reasonable on the ground of course of 
dealmg between the partiea®® 


Tenn.—^Armistead v Tennessee Con- 
soL Coal Co, 14 TennApp 4$4 
Tex.—Garrett v International Kill 
Co. a\Jlpp, 228 SW2d 67, error 

StTanted. 

65 CJ p 104 note 82 
Aooepiaaoe of oounteoroirer Xield raf- 
fioieot 

Conn —Ij. & XL Wertheimer ▼ Wehle- 
Hartford Co, 9 A.2a 279, 126 Conn. 
80, 126 A.LkR. 985—Riverside Coal 
Co V Rlxnan Coal Co. 169 A. 280, 
114 Conn. 492 
55 aj p 104 note 82 Cb] 

Aooeptaaoe hold i]URdlLolea.t 
ns—^Machine Tool A Eknilpment 
Corp. V R. F CL, CCJLOr, 181 F2d 
547 

Ark.—Reliance Bagging* Co v Mec- 
trlc Gin Co, 187 SW2d 724, 208 
Ark. 829 

Wash.—Excelsior Knitting Mills v 
Bosh. 238 P 2d 847 
55C.J p 104 note 82 [d] 

7 Conn.—I j. & XL Wertheimer v 
Wehle-BEurtford Co, 9 A 2d 279, 
126 Conn. 80, 125 A.L.R. 985 
Aooeptanoe held prior io revocation 
Conn.—Ii. dt X« Wertheimer v Wehle- 
Hartford Co, supra. 

8. US—Columbia Malting Co v 
Clausen-Ftanagan Corp, C.C AN 
2 F2d 547 

Mich.—^Marshall Mfg Co v Berrien 
County Package Co, 257 NW 714. 
269 Mich. 887 

Tex.—Garrett v mtemational Mill 
Co. ClvJLpp., 228 SW2d 67, error 
granted. 


Wash.—Wax v Northwest Seed Co., 
64 P2d 518, 189 Wash. 212 
9 Tex.—Ray v Xa Rue, etc., C6, 
avJl^p, 287 S.W 886 
55 CJ p 105 note 86 
10. N J —Vaughan's Seed Store v 
Morris April & Bros., 7 A2d 868. 
128 NJIaw 26 

NT—Onyx Oils & Resins v Stein¬ 
berg. 44 NTS 2d 588, 180 Miao. 
815 

55 C J p 104 note 88 

11- NT—Onyx Oils & Resins v 
Steinberg supra. 

55 C.J p 105 note 84 

18: US—National Dairymen As8*n 
V Dean Milk Co CLAUL 188 F2d 
849, certiorari denied 71 SCt. 128, 
840 US 876 95 L.Ed. 687 
55 C.J p 105 note 89 

18. US—^Fisher Iron & Steel Co v 
Elgin J & XL Ry. Co, CC.AI1L, 
101 F 2d 878 

Cal —Morello v Growers Grape Prod¬ 
ucts Ass’n, 186 P2d 468, 82 CaL 
App2d 865 

Tenn.—Armistead v Tennessee Con- 
soL Coal Co, 14 Tenn.App 484. 
Wash.—-Wax v Northwest Seed Co, 
64 P2d 518, 189 Wash. 213 
55 C J p 105 note 90 
Time of sending letter or telegram 
of aooeptaace see supra 8 28 f. 

lA Old —McAlister v XSein. 198 P 
506. 81 Okl 291 
55 C J p 105 note 91. 

la NT—Strauss v Kats, 206 NT 
a 246, 210 AppDiv 405 
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la Pa.—^McCrea v Automatic Heat, 
55 A2d 564, 161 Pa.Super 545 
55 C J p 105 note 98 
17* Mo —Williams V. Emerson- 
Brantingbam Impl. Co Appn 198 
SW 425 

55 aJ p 106 note 94 
la Xar—Caldwell v Spears, 216 S 
W 88, 186 Ey 64 
55 C J p 106 note 95 
Belay hdd unreasonable 

(1) Where shipment by express, in¬ 
dicating a desire for speedy delivery* 
was requested, delivery six months 
after the order was too late to con¬ 
stitute acceptance —D Taylor Co 
V J H. Jonas & Sons, 4 P2d 797, 118 
CalApp 208 

(2) Other instances of delay held 
unreasonable see 55 CJ p 106 note 
95 [dj 

19 US —HSrgadlne-McXUttrlck Dry 
Goods Go V Reynolds, CC Mo, 64 
F 560 

Pa—Boyd V Merchants', etc.. Peanut 
Co, 25 PaSuper 199 
2a Pa—Boyd v Merchants', eta. 
Peanut Co, supra 

21. MLcih.—Dulany-Vemay Co v 

Kaianazoo Stationery Oo., 181 N 
W 984. 218 Mich. 484 

55 C J p 106 note 98. 

22. Mich.—Dulany-Vemay Oo v 

Kalamazoo Stationery Co, supra 

55 CJ p 106 note 99 

23. Mich.—^Dulany-Vemay Co v 

Kalamazoo Stationery Co, supra 

55 C J p 106 note 1. 
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"W^ere an offer to sell states that the articles 
offered for sale are to be made accordmg to certain 
specifications, the bujer should wait until he re¬ 
ceives such specifications before accepting the of¬ 
fer,2^ otherwise he cannot complain of his failure 
to receive them as a ground for avoiding his ac¬ 
ceptance -5 A clause in a proposed contract giv ing 
die seller the right, after the contract is accepted, 
to change its terms, if the buyer’s financial condition 
becomes impaired, does not appl> to acceptance of 
the buyer’s order so as to reserve to the seller the 
right to hold the bujer’s order open pending an in¬ 
vestigation of his financial condition 

After withdraxcaL After an offer to buy or sell 
is withdrawn, it cannot be the subject of acceptance, 
so as to constitute a binding contract 

Order for goods procured by seller himself is 
deemed accepted by him at once 28 

**Prompt'" acceptance Where an offer to bu> 
or sell stipulates that there must be a “prompt’* ac¬ 
ceptance, the word “prompt” indicates that more ex¬ 
pedition than a reasonable time must be used.28 

§ 31 , __ Communication of Acceptance 

Ordinarily, acceptance of an offer to buy or tell Is 
not effeotive unless It Is oommunleatsd to the person 
Riakina the offer 

As a general rule a mere uncommumcated purpose 
or mtention to accept an offer to buy or sell does 
not constitute an acceptance thereof ,2® but m order 
to be effective, the acceptance must be communicated 
to the person making the offer,except where the 
acceptance is made by the performance of an act by 
the ofiFerec m response to an offer or order,®2 or 

ac Pa.—John A. Roeblinff*8 Sons 
Ca V American Amusement, eta, 

Co. 80 A. 647. 231 Pa. 261 
65 CJ p 106 note 2 

as. Pa.—John A. Roebllng’s Sons 
Go V American Amusement, etc., 

Co supra. 

aa, Tenn.—Canton Cotton Mills v 
Bowman 0\erall Co, 257 SW 398. 

149 Tenn 18 
65 CJ p 106 note 4. 

87- Wash.—Parka v Kirkland Pack¬ 
ing Co, 20 P 2d 588, 172 Wash. 450 
55 CJ p 107 note 6 
Bffect of withdrawal or countermand 
of offer see supra S 26 d. 

as. Old—Cameron Coal, etc., Co ▼ 

Universal Metal Co 110 P 720, 26 
Okl 615, 81 LJEUL,NS.. 618 

aSL Mo—Brewer v Lepman. 106 S. 

W 1107. 1108. 127 MoJlpp 698 

80L Neb.—Northwestern Threeher 


where an order for goods is procured by the seller 
himself At least, means must be set in motion by 
which knowledge of the acceptance will come to the 
other party 

In case of shipment or delivery Where an order 
for goods is accepted by shipping or delivering the 
goods in accordance with the terms of the order, 
as discussed supra § 28 d, notice of such acceptance 
need not be communicated to the buyer®® How¬ 
ever, until the goods are shipped or delivered, there 
is no acceptance unless acceptance is commum- 
cated.®® 

Acceptance or approtal by principal In the case 
of an order taken by, or a contract entered into 
with, an agent subject to his pnncipal’s approval or 
acceptance, discussed supra § 28 b, the pnnapal’s 
approval or acceptance does not create a bmding 
contract of sale unless it is communicated to the 
other party ®^ 

§ 32 -Revocation of Acceptance 

An acceptance of an offer to buy or sell may be re¬ 
voked before the acceptance Is communicated, but may 
not be revoked thereafter except where the acceptance 
Is not regarded as final 

An acceptance of an offer to buy or sell may be 
revoked by a commumcation to that effect before 
the acceptance is commumcated.®® However, it 
may not be revoked after acceptance has been com¬ 
municated,®® unless it is the custom m the particular 
trade for both of the parties to confirm the sale, m 
which case the acceptance may be withdrawn be¬ 
fore sudi confirmation,®® and where one who has 
accepted notifies the other party that he wnll wait 
further information before confirming his accept- 

165 Wash. 360, rehearing' denied 
and amended on other grounds 8 
P2d 430, 165 Wash. 860, amended 
on other grounds 10 P2d 975, 165 
Wash. 360 
65 aj p 107 note 14 

86 Ark.—Main v Tracey, 109 SW 
1015 86 Aric. 27 
55 aj p 107 note 15 

37 Cal —Harvey v Duffey, 83 P 
897, 99 Cal 401 

65 CJ p 91 note 61 

88. Mo—Parlin. etc., Co v Boat¬ 
man, 84 MoApp 67 
Tex.—Great West Grain & Seed Co 
V Ray, Ciy.App, 204 S W 2d 26, re¬ 
fused no reversible error 

Mo —Parlin, etc., Co v Boat¬ 
man, 84 MoJ^pp 67 

66 G.J p 107 noU 19 

40. ns—Johnston v Fairmont 

MUls, SC, 129 F 74, 68 GOA. 516 
55 C.J p 107 note 20 


Co V Kubicek, 118 NW 94, 82 
Neb 485 

55 CJ p 107 note 9 

Intention to accept in future as not 
acceptance see supra 5 28 c. 

81 NC.—^McAden v Craig, 24 SB 
2dl. 222 NC 497 

Utah.—B T Moran, Ina, v First 
Sec. Corporation, 24 P2d 884, 82 
Utak 316 

55 C.J p 107 note 10 

Communication by post or telegraph 
see supra 5 28 f 

3. Iowa.—Corpus Juris oitsd in 
Gibson V Miller. 246 NW 606. 607, 
215 Iowa 631. 

65 GLJ p 107 note 11. 

3. Okl—Cameron Coal, etc., Co v 
Universal Metal Co., 110 P 720, 
26 OkL 616, 81 Ii.ILA.,NS., 618 

8^ Conn.—Uoyd 6b Blllott v Parke, 
157 A. 272, 114 Conn 12 

38. Wash.—PUlsbory Floor Mills v 
Independent Bakery, 5 P2d 517, 
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ance, the other party may disregard the acceptance 
and act accordingly 

§ 33 - Options 

a. In general 
b Requisites 

c Withdra^^al, modification, lapse 
(L Acceptance or exercise 

a. Jxi General 

An option, In the law of sales, Is a continuing offer 
or contract by which an owner stipulates with another 
that the latter shall have the right to buy the property 
at a fixed price within a certain time, or under, or on 
compliance with, certain terms and conditions, or which 
gives the owner the right to sell or demand sale 


An option, as used in the law of sales, is a 
continuing offer or contract bj i\hich the owner 
stipulates with another that the latter shall have 
the right to buy the property at a fixed price within 
a certain time,*® or under, or on compliance with, 
certain terms and conditions,*® or vihich gives to 
the owner of the property the right to sell or de¬ 
mand sale** It IS also sometimes called a 'Re¬ 
fusal,”*® or an "unaccepted offer ”** 

An option is not of itself a purchase,**^ but merely 
secures the privilege to buy*® Its distmguishing 
characteristic is that it imposes no binding obliga¬ 
tion on the person holding the option,*® aside from 
the consideration for the offer 5® Until acceptance 
it IS not, properly speaking, a contract,®^ and does 


41. NT—Cameron v Wright, 47 N 

TS 571. 21 AppDiv 895, affirmed 

57 NJBL 1106. 168 N T 686 

42, Ala.—Cowin v Salmon, 18 So 2d 

190, 244 Ala. 285 

Mo —^EYizzell v Stewart Liumber Co, 

44 SW2d 615, 829 Mo 876 
65 C J p 108 note 28 
Parttonlar deflaitioaa 

(1) **A privilege given by the own¬ 
er of property to another to buy the 
property at his election.**—Western 
Union Telegraph Co v Brown, Cal, 
40 S Ct 460 462, 268 U S 101, 64 Lu 
Bd. 808 

(2) **An oflter to sell **—De Guire v 
Higgins, DONY., 65 FSupp 446, 
446, reversed on other groxmds, CC 
A., 159 F2d 921, certiorari denied 67 
S Ct 1762. 881 U S 868, 91 Ij.Ed. 1865 

(8) **A continuing offer on the part 
of the optionor to selL”—Baker v 
Coleman, 84 So 2d 588, 689, 160 Fla. 
297 

(4) **An offer to sell, coupled with 
an agreement to hold the offer open 
for a specified time**—Johnson v 
Kruse, 285 NW 715, 717. 205 Minn. 
287—Oleson v Bergwell, 288 NW 
770, 778, 204 Minn. 450 

(5) **The right obtained for a 
consideration of calling for and re¬ 
ceiving spedfled property, 

at a fixed price within a certain time 
It is a contract by which the owner 
agrees with another that the latter 
has the right to buy the former’s 
property at the price fixed within the 
certain time prescribed.**—Diamond 
V Davis, 88 NTS 2d 108, 112, 118 af¬ 
firmed 89 NTS 2d 412, 265 AppJMv 
919, appeal denied 41 NTS 2d 191 
266 AppJDiv 1052 

(6) '*A continuing offer upon a suf¬ 
ficient consideration **—Schlein v 
Galroard, 22 A.2d 689, 640, 127 NJ 
Law 858 

(7) **An offer, which, when sup¬ 
ported by a consideration, becomes a 
contract for the sale of the prop 
erty described, at the acceptance of 


the optionee **—DeBritz v Sylvia, 160 
P 2d 978, 980, 21 Wash.2d 817 

(8) Other definitions.—Bayfield v 
Defenbacher, 266 niApp 885—65 C 
J p 108 note 28 [a] 

Agreements or offers held options 
Mich.—Holton v Monarch Motor Car 
Go, 168 NW 589, 202 Mich. 271 
Utah.—Campbell v Glen Bros-Rob¬ 
erts Piano Co 48 P 2d 556. 87 Utah 
294 

55 CJ p 108 note 28 [cl 
Agreements or offers held not options 

(1) Merchant’s offer to contractor 
of linoleum at specified prices for 
prompt acceptance after construction 
contract should be awarded was held 
not option, so as to give contractor 
light to accept linoleum at quoted 
prices if bid was successful but not 
binding contractor to do so—James 
Baird Co v Gimbel Bros, CC A.NT, 
64 F 2d 844 

(2) Provision that on breach by ei¬ 
ther party a specified sum shall con¬ 
stitute the amount of damages sus¬ 
tained without prohibiting enforce¬ 
ment of specific x>erformance, does 
not convert into a mere option a con¬ 
tract which otherwise would be one 
of sale and purchase—Cline v Hall, 
282 P 81, 107 Old 218 

48. Ala.—Summers v Adams Motor 
Co ,89 So 2d 800, 84 AlaApp. 819 
55 CJ p 108 note 24 

44. Ohio —Redfem v Stacy. 12 Ohio 
CirCt 86. 5 Ohio CirDec. 840 

650J p 108 note 25 
Option to s^ oonstmed as offer to 
buy 

Ga.—Campbell v Rybert, 168 SJ9!. 
240, 44 GaApp 852 

45. Mich.—Hkke v Groff; 205 NW 
145, 282 Mich. 288 

55 C J p 108 note 26 
Agreement for repurdiase of oar 
Where buyer bought new automo¬ 
bile at agreed price under contract 
'providing as a condition of delivery 
hat buyer would not resell within 
six months without offering vehicle 
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to seller at reasonable market value, 
and providing liquidated damages for 
breach, transaction was a “sale" of 
the automobile at agreed price with 
agreement on buyer’s part to give 
seller refusal of car for six months* 
period at reasonable market price if 
and when buyer elected to offer to 
sell —Summers v Adaiwa Motor Co, 
89 So 2d 800, 84 AlaApp 819 

46. Mo—Yontz v McVean, 217 SW. 

1000 202 MoApp 877 
Pa.—McMillan v Philadelphia Co. 28 
A. 220, 159 Pa. 142 
47 US—Western Union Telegraph 
Co V Brown, Cal, 40 SCL 460, 
258 U S 101, 64 LJSd. 808 
Minn.—Johnson v Kruse, 285 NW 
715, 205 Minn 237—Oleson v Berg- 
well, 288 NW 770 204 Minn. 450 
4& Minn.—Johnson v Kruse, 285 N 
W 715, 205 Minn. 287—Oleson v 
Bergwell. 288 NW 770, 204 Minn. 
450 

49 IlL—Johnson v Whitney Metal 
Tool Co, 96 N.B.2d 872, 872 lU 
App 258 

Minn.—Oleson v Bergwell, 288 NW. 
770. 204 Minn. 450 

NJ—Schlein v GeJroard, 22 A.2d 
689, 127 NJ Law 858 

50. N J —Schlein v Galroard, supra. 

51. Kan.-^raibott v Nibert, 206 P. 
2d 131, 167 Kan. 188. 

No ooBtraot or obllgailon 
Until acceptance there Is no con¬ 
tract of purchase and no obligation 
to convey the property—^Unatin 7-Up 
Co V Solomon, 89 A.2d 885. 860 Pa. 
632, 157 A LJEL 1804. 

Vnilateral promise 

(1) Until accepted it is unilateral 
and ladLS the mutual elements of a 
contracL 

Ga.—Floyd v Morgan, 4 S.B.2d 91, 
60 GaApp 496—Snead v Wood, 
100 SB. 714. 24 QaApp 210 
ni—Johnson v Whitney Metal Tool 
Co. 96 NB.2d 872. 872 niApp 258 
NJ—Schlein v Qairoard, 22 A.2d 
589, 127 NJ Law 858 
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not vest, transfer, or agree to transfer, any title to, 
or interest or right in, the subject inatter,52 but is 
merely a contract by which the owner of property 
gives the optionee the right or p^\^Iege of accepting 
the offer and bu>mg the property on certain 
terms,®® and until the option is exercised the deliv¬ 
ery of the goods to the optionee is a mere bailment, 
as discussed in Bailments § 3 c. 

Elements An option contract mvolves two dis- 
tmct elements, that is, the offer to sell, which does 
not become a contract until accepted, and the com¬ 
pleted contract to leave the offer open for a specified 

fitn^ S4 

**Coniract for an option** is the agreement by 
whidi the option pnvil^ is created.®® 

b. BeoDisxtes 

An option contract la subject to rules governing other 
contracts, and must be definite and certain, and must 
be supported by consideration, but where the option 
Is one of the terms of a sates contract, an Independent 
consideration is not necessary 


An option contract to leave the offer open for a 
specified time is subject to all the rules governing 
other contracts®® Thus, for example, the option 
must be definite and certain®^ as to the price to be 
paid for the property 

Consideration An option contract, to buy or sell, 
as m the case of other contracts, must be supported 
by a valuable consideration.®® If the option is 
given without a consideration, it is a mere offer of 
a contract of sale, which is not binding until ac¬ 
cepted.®® If, however, acceptance is made before a 
withdrawal, it constitutes a bmdmg contract of 
sale, even though the option was not supported by a 
suifiaent consideration®^ Where the option con¬ 
stitutes one of the terms of a sales contract, an 
mdependent consideration for the option is not 
necessary,®® since if the consideration for such con¬ 
tract IS sufficient, it will support the subsidiary 
promise ®® Where there is any other consideration 
for the option, mutuality of obligation is not es¬ 
sential,®® and an option contract will not fail for 


(2) Zt Is an executed unilateral 
contraet and not an executory cne 
until converted into an executory 
contract by compliance witli its 
terms—^Baker v Coleman. 84 So 2d 
538. 160 Fla. 297 

SSL US—'TVamer & Swasey Co v 
Busterhols, D C,M1nn„ 41 FSupp 
49S. statins Ohio rule. 

56 cur P 108 note 29 
Option distinguished from sale see 
supra S 2 

S8. UL—Johnson v Whitney Metal 
Tool Co.. 96 X £.2d 872, 842 HI App 
25S 

55 G.J p 108 note 80 

64. HI—Barfield v l>efenbaeher. 
266 HLApp 385 

55 C J p 108 note 83 

65. XT—^Benedict v Plncus. 84 X 
H 286. 191 NT 382—Interstate 
Chemical Corp v Duke, 156 NTS. 
244 256, 92 Miac. 519 affirmed 163 
NTS 1035. ITSAppDiv 684 

6Gb Cta.—Simpson v Sanders, 60 S 
BL 541, 130 Ga. 265 
Covenaut to pay money as eonsld- 
es a tto a , for an option is a "contract" 
subject to Uie general rules pertain¬ 
ing to sneh engagements—^Diamond 
V Havia^ 88 KTS.3d 108, affirmed 39 
NTa2d 412. 265 APpDlv. 919. ap¬ 
peal denied 41 NX&M 191. 265 App 
Hiv 1052. 

Option agteement libUL vaUA 
Idaho—Johnson v Bennlon. 211 P2d 
148, 70 Idaho 88 

Gflr- Ga.—Schuler v Desring Chev¬ 
rolet Co 46 aS.2d 611. 76 Cb.App 
570 

Oostimet hslfi soJBoiently dsfintts «Bd 
dertsin 

Written agreement, in considera¬ 


tion of one dollar and sale of new au¬ 
tomobile to give seller first oppor¬ 
tunity to repurchase automobile for 
original price should buyer desire to 
sell it within six months, was a val¬ 
id contract and not void for indefi¬ 
niteness and uncertainty—Schuler v 
Hearing Chevrolet Co. supra. 

88. NY—Sun Printing, etc., Assoa 
V Remington Paper, eta. Co, 198 
NTS 698, 291 APP Dlv 8 reversed 
on other grounds 139 NE. 479, 235 
NY 838 

55 C J p 198 note 86. 

89. Oa.—Simpson v Sanders, 60 S R 
641, 139 Ga. 265 

66 CLJ p 199 note 48 
aMa may be oonsldeaatlcii for op¬ 
tion contract, regardless of liability 
to repa> it or adequacy of considera¬ 
tion, where borrowers derived bene¬ 
fit froin loan.—L«gg v Hill. Fla., 42 
So 2d 168 

GQu NC—^Durham Ij. Ins. Co v 
Moiae, 95 SB 558. 175 NC 844. 

55 OJ p 199 note 46 

61. Z>eL—^Delaware Sales eta Co v 
Haydock, 119 A. 668, 31 HeL 3 
I«a.--MoTesi V Burleigh, 127 So 624, 
179 La. 279 

es. Ala.—Summers v Adams MCtor 
Oa. 89 So.2d 800, 34 Ala.App 319 
HL—Burnett v Nolen, 84 NB 2d 156, 
336 HLApp 876 

NJS.—Kann v Wausau Abrasives 
Co, 129 A. 874, 81 NA 635 

68. UR.—Brown-Fonnan Distillers 
Corp V Northwest Zjiq,uor Co.. CA. 
I Wto 171 TM 255 
; 55 C.J P 109 note 45 
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Optioa to repurchase oar 

(1> Provialon of automobile pur¬ 
chase contract that buyer of auto¬ 
mobile, as a condition of delivery, 
could not resell within a specified 
period without first offering the ve¬ 
hicle to the seller, could properly be 
made part of the consideration for 
the sale and delivery of the vehicle, 
and the consideration for the sale 
would be sufficient to support the 
option agreement. 

Ala.—^Plasza v Liberty Motors, 48 So 
2d 184, 34 AlaApp 876, affirmed 48 
SoAd 136, 253 Ala. 182—Summers 

V Adams Motor Co. 89 So 2d 899, 
34 AlaApp 819 

Cal —^Bay Shore Motors v Baker, 292 
P2d 865, 99 CaLApp2d Supp 895 
Conn.—Ring Motors v Delilno, 72 A 
2d 288, 186 Cornu 496 
HI -—Burnett v Nolen, 84 N Bi.2d 155 
886 HLApp 876 

Ky—Elisabethtown Lincoln Mercury 

V Jones. 281 S.W2d 42, 313 Ky 
38L 

Neb—Stanford Motor Co v West- 
man, 39 NW2d 841. 161 Neb. S59 

(2) Consideration of the whole 
contract was consideration for eadi 
part, even though repurchase agree¬ 
ment was allegedly not executed un¬ 
til after customer gave dealer check 
for automobile.—-Stanford Motor Co 
V Westman. supra. 

(8) Sudh a contract has been held 
valid as against the contention that 
ft lacked mutuality and was unilater¬ 
al —S<diuler v Heasring Chevrolet Go., 
46 SE.2d 611, 76 GaApp 579 

64i Colo—Tallman v Smith, 148 P 
2d 681, 112 Colo 217. 
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lack of mutuality because one of the parties has the 
nght to terminate it under its terms 

c. Wifhdraml; ModificatLon, Lapse 

In general, before acceptance or unless It la support¬ 
ed by consideration, an option is subject to withdrawal 
or modification and will lapse at the death of the op¬ 
tionor 

All option to buy or sell is irrevocable during the 
time it is to stand open, if it is under seal,^^ or is 
supported by a valuable consideration,even though 
nominal However, in the absence of a seal or 
such consideration, it may be withdrawn at any time 
before it is accepted and if the option limits no 
time for acceptance, it will be regarded as re\oked 
by the lapse of a reasonable time without accept¬ 
ance,^® and the goods, if they have already been 
delivered, may be recalled by the seller If the 
contract is optional with the seller, the bu>er may 
cancel at his option at any time before he receives 
a benefit or the seller suffers a detriment by per¬ 
formance.^^ 

Modification A mere option, which is not sup¬ 
ported by a valuable consideration, may be modified 
by the optionor before its acceptance ,7* and even 
though the option is in wntmg, it may be modified 
by paroP^ However, neither of the parties can 
modify the conditions of an option contract to suit 


§ 33 

his own interest or convenience, but must either 
take it as it stands or let it alone 

Lapse, death of optionor The death of the op¬ 
tionor before the acceptance of the option is com¬ 
municated to him by the optionee causes the offer 
to lapse,^® unless it is supported by a valuable con¬ 
sideration However, an acceptance by the op¬ 
tionee before his death constitutes a consideration 
and makes it a contract bmdmg on his heirs or legal 
representatives 

d. Acceptance or Exercise 

An option to buy or sell it converted by acceptance 
or exerelse into a binding contract of tale, provided 
tueh exercite or acceptance It unconditional and In ac¬ 
cordance with itt terma, notice It given, and it it made 
at a proper time 

An option to buy or sell, unless it is too indefimte 
for enforcement,^® is converted by its acceptance or 
exerase by the optionee into a contract of sale 
bmdmg on both parties,*® provided such exerase or 
acceptance is unconditional and in accordance with 
its terms,mcluding, where the option is entire 
m its nature, all of its terms and conditions,** and 
notice thereof is communicated to the seller ** By 
such acceptance the option terminates 

As m the case of sales contracts generally, as 
discussed supra § 29, the optionee may make a con- 
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65. Colo—^Tallman v Smith, supra. 

66. VL—SYiulkner v Hebard, 26 Vt 
452 

67 Ala.—Cowin v Salmon. IS So 2d 
190, 244 Ala. 285 

55 C J p 109 note 61. 

68. Ala^—Cowin v Salmon, supra. 

68 Ala.—Cowin v Salmon, supra. 

Cal—Grieve v Mulledy, 298 P 619, 

211 CaL 77 

Mo—Prlzxell v Stewart Lumber Co^ 
44 SW2d 615, 829 Mo 876 

55 C J p 109 note 52 

70i hfioh.—LaJce Independence Lum¬ 
ber Co V Frank M. Pauli Ca, 195 
NW 73 224 Mich. 447 

55 C J p 109 note 58 

7L Colo —Steinhauer v Henson, 181 
P 266, 54 Colo 426 

78. Ala.—Jones v Ijanler, 78 So 585, 
198 Ala. 868 

73. NT—Finlzio v American Steel 
Export Co., 188 NTS 317, 192 App 
Liv 571, affirmed 186 N.E. 898, 288 
NT 514 

65C.J p 109 note 56 

74, NT—^Finixio v American Steel 
Export Co, supra. 

7B. Ky—Rehm-Zeiher Co v F G 
Walker Co, 160 SW 777, 156 Ky 
6. 49 LRJL.Ne, 694 

76. Ala.—Cowin v Salmon, 18 So 2d 
190 244 Ala. 286 


77. Ala.—Cowin ▼ Salmon, supra. 

78. Ala.—Cowin v Salmon, supra. 

79. NJa.—Kann v Wausau Abra¬ 
sives Co., 139 A. 874, 81 NH. 535 

55 C J p 110 note 60 
80 Ala.—Cowin V. Salmon, 18 So 2d 
190, 244 Ala. 285 

Ga.—Campbell v Rybert, 168 S.E. 

240. 44 Ga.App 852 
Kan.—Talbott v Nibert, 206 P 2d 181, 
167 Kan. 188 

NJ—Schlein v Gairoaid, 22 A.2d 
689, 127 NJ Law 858 
Wash.—DeBritz v Sylvia, 150 P2d 
978 21Wa8h.2d817 
55 CJ p 110 note 6L 
The «*exeiroise^ of an optiOB to pur^ 
chase Is merely the election of the 
optionee to purchase.—Floyd v Mor¬ 
gan, 4 S.E2d 91, 60 Ga.App 496— 
Snead v Wood, 100 SE. 714, 24 Ga. 
App 210 

Bleotloa of optfoBse, onoe mads, hold 
final 

NT—Ainsworth v Rhlnes, 69 NT 
S 876, 84 Mlsc. 872. 

8L Ala.—Cowin v Salmon, 18 So 2d 
190 244 Ala. 286 

Colo—William E. Russell Coal Co 
V Vesta Mine% 1 P2d 104, 89 Colo 
219 

Fla.—^Baker v Coleman, 84 So 2d 538 
160 Fla. 297 
55 OJ p 110 note 62 
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; Aooeptaaoe held inmfileleat 

(1) In generaL—Flnsky, for Use of 
FinSky V Odman, 86 NJI2d 181, 887 
nui^p 295 

C2) Where contract gave buyers 
an option to imrchase certain mer¬ 
chandise ffom seller for a period of 
nine months after expiration of three 
months’ period starting February 1, 
and buyers undertook to exercise the 
option *^o take effect the first day of 
-April,** the insertion of the April 1st 
date was a material change in terms, 
and acceptance of the option on that 
basis was not an acceptance, and, 
hence, the option was not properly 
exercised according to its terms and 
did not ripen into a contract.—^Eliscu 
V Fiber, aaA.N.J, 167 F2d 186, ap¬ 
plying New Tork law 

88. E^y—Rehm-Zelher Co v F G 
Walker Co.. 169 SW 777, 156 Ky 
6, 49 L.RA.,N S., 694. 

88. Ala.—Cowin v Salmon. 18 So 2d 
190, 244 Ala. 285 

Ga.—^Floyd v Morgan, 4 SJBI3d 91, 60 
Ga.App. 496—Snead v Wood, 100 
S E. 714. 24 GaApp 210 
55 CJ P 110 note 64 

84. NJ—Schlein v Gairoard, 22 A. 

Sd 539, 127 N.J Law 358 
i55 C J p no note 67 
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didonal acceptance or counter proposition,*® which 
the optionor may in turn accept or reject** 

Method of acceptance or exercise in general The 
parhcular act or acts which constitute an acceptance 
may be fixed by the terms of the option.*^ Accord- 
inglj-, where the option provides for acceptance b> 
pa 3 ment of the price or a portion thereof, such pay¬ 
ment IS a condition precedent to the exercise of the 
right to buy, and the money must be paid or ten¬ 
dered,** m which case a mere notice of an intention 
to accept or of an acceptance, without such pay¬ 
ment or tender, does not constitute a valid accept¬ 
ance or election to take ad\antage of the option,** 
except as to amounts due which are not ascertain¬ 
able ** However, unless such payment or tender is 
made a condition precedent, it is not essential to 
convert an option into a contract, but is only an 
element of performance.*^ Under some arcum- 
stances, as where the actual performance of the 
contract cannot be undertaken until the approval of 
a governmental r^^tory commission is obtained, 
a mere notice of intention to exercise the option is 
suffiaent to make it a binding contract of purchase 
and sale.** 

In the absence of express provisions in an option 
contract as to the particular form or method of ac- 
c^tance or election, such election or acceptance 
must be made m accordance with the terms implied 
by law,** and may be made b> simple assent of the 
buyer,®* or by gnnng notice of an election to exer¬ 
ase the option,*® or it may be implied from the 


acts and conduct of the parties** The fact that 
the seller voluntanly chooses to furnish some of the 
goods to the bujer does not deny to him the right 
at his election to refuse to deliver the remainder, or 
amount to an election by the buyer unconditionally 
to accept the contract *7 The acceptance, by the 
seller, of the speafied purchase price, after giving 
an option to buy, rabfies the purchase ** 

Certainty as to quantity An offer or promise 
by one person to supply another with such goods as 
he ma> order or wish dunng a certain period may be 
accepted by giving an order for a defimte amount 
of goods, smee the acceptor thereby becomes bound 
to take and pay for the goods ordered,** but such 
an order does not bind the seller to supply goods for 
the remainder of the penod,^ nor does such an offer 
become a bmdmg agreement by a mere sigmfication 
by the offeree of his acceptance, smee such an ac¬ 
ceptance does not bind him in any way * On the 
other hand, an offer by one to supply another with 
such goods as he may need in his busmess durmg a 
certain penod becomes a binding agreement when 
the offeree signifies his acceptance of the offer, be¬ 
cause, although he may not need the goods, and, 
hence, is not absolutely bound to take and pay for 
any, if he does need the goods he is bound to order 
them from the offerer,* and the same rule apphes if 
the offer is for the purchase by one of all the goods 
of a certain kmd that another may produce m a 
certam time ^ 

Repudiation of obligation by optionor Where 


85. Colo—William XL Ruasell Goal 
Co V Veata Minos, 1 P 2d 104, 89 
Colo 219 

aa Cola—William EL Bussell Coal 
Co V Vesta Mines, supra. 
Aoosptsaoe Iqr UsUvocT' 

Where one bavins option to pur- 
chaae machinery gave conditional ac¬ 
ceptance, seUer, by delivering ma¬ 
chinery, accepted the counter propo¬ 
sition.—William EL Russell Goal Co 
V Vesta Mines, supra. 

97 Ga.—Floyd v Morgan. 4 SLE.Sd 
91, 60 Gte^App 496—Snead v Wood. 
100 SBL 714. 24 GCLApp 210 
55 OJ p 111 note 74. 

8& Ga.—Floyd v Morgan. 4 S.E.Sd 
91, 60 GaJipp 496—Snead v Wood. 
100 SJSl 714. 24 GaJkpp 210 
55 C J. p 111 note 75. 

88. Ga.—Floyd ▼ Morgan, 4 SEL2d 
91, 60 Oa.App 496—Snead v Wood. 
100 S EL 714. 24 GaJlpp 210 
Mo—Edwards v Slttner App., 219 
SW2d 652 
55 CJr. p 111 note 76 

90. DeL—Delaware Sales, eta, Co v 
Bhydod:, US A. 299, 81 DeL 195. 

55 CLJ. p 111 note 77 


91. Ind.—Eritz v Moon, 168 NE. 
112, 88 IndLApp 6 

XC—^Lennon v Habit 4 SE.2d 889, 
216 NC 141. 

88. N C —lionnon v HObit aupra. 

93. Ga.—Floyd v Morgan, 4 SE.2d 
91. 60 Ga.App 496—Snead v Wood, 
100 SB. 714, 24 GaJUOP 210 

94. Tex.—Texarkana Pipe Works ▼ 
Caddo OIL eta, Co., Civ.App. 228 
SW 586 

88. Ga.—Floyd v Morgan. 4 SE.2d 
91. 60 GcuApp 496—Snead v Wood. 
100 SBL 714. 24 GaJ^p 210 

96b Wash.—liord v Mmer. 150 P 
681, 86 Wash. 436 
56 (XJ P 111 uote 80 
Acceptance of offer to buy or soil by 
performance of acts or conduct 
generally see supra § 28 
Acts of oWBsrtfilp 
Generally, optionee exercising and 
asserting ownership of chattel be¬ 
yond terms of option to purchase It 
irrevocably electa to retain It and 
pay full contract price—^Holland v 
Brown, Tex.CivJlpp, 66 S.W2d 1095, 
error refused. 


97 Ky—^Rehm-Zeiher Co v P G 
Walker Co, 160 S W 777, 156 Ky 
6, 49 LJELA.,N8, 694 

88. Ky—^Wood, eta, Co v Arter- 
bum, 279 SW 962, 212 Ky 578 

88. Ga.—Huggins v Southeastern 
Dime, eta. Co. 48 SJBL 988. 121 Ga. 
311 

55 CJ p 110 note 69 

1. nL—Allen B Wrisley Co v 
Mathieson Alkali Works. 107 lU. 
App 879 

Mich.—Michigan Bolt eta. Works ▼ 
Steel, 69 NW. 241, 11 Mich. 168 

8. Ga.—Huggins ▼ Sontheauitem 
Lime, eta. Co. 48 SJl 983, 121 Ga. 
811. 

55 C.J p 110 note 71. 

8. Ill —Anheuser-Busch Brewing 
A88*n V Kalthoft 189 IlLApp 38 

Tex.—Texarkana Pipe Works v Cad¬ 
do OIL eta, Co, avJlpp.. 228 SW 
586 

55 OJr p 110 note 72 

C Masa—Burgess Sulphite Fibre 
Co V Broomfield. 62 NJD. 867, 180 
Maas. 288 
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the optionor unconditionally repudiates the obliga¬ 
tion to sell pursuant to the option, he thereby waives 
the necessity of a tender by the optaonee,5 and is 
precluded from thereafter seeking to justify the 
refusal to abide by the option on the ground of a 
remediable defect m the tender,^ but such repudia¬ 
tion does not excuse the optionee from giMng notice 
of election to purchase ^ 

Time for acceptance Time is generally of the 
essence of an option to purchase, whether or not 
so expressed,8 and a prompt or timely performance 
or election by the optionee must be tendered or 
made ® Certainly, acceptance must be made before 
the withdrawal or lapse of the option, as discussed 
supra subdivision c of this section If the time 
therefor is either expressly or impliedly limited, the 
offer of the option imposes an obligation only where 
it is accepted or exercised within such limited time,i® 
unless exercise of the option is prevented 1^ the 
optionor,!! in which case the optionee is entitled 
to a reasonable time for acbon after the condition 
which necessitated the delay has ceased,!2 or unless 
such limitation is waived,!* but if immediately 
thereafter the optionee takes possession of the prop¬ 
erty, m accepting the property he takes under the 
contract and is subject to the obligation to pay the 
pnee therein named.!^ If no time for acceptance 
IS speafied, it remains open and may and must be 
accepted witfhin what, under the arcumstances of 


the particular case, is a reasonable time,!* Where 
it IS plain from the circumstances that the option 
maj be exercised when the party given the option is 
in a position to act, an attempt to exerase the op¬ 
tion at that time is timely !* 

Place of acceptance WTiere the option does not 
specif> the place of acceptance and settlement, the 
optionee must exerase the utmost dihgence and 
good faith in seeking the optionor at his place of 
residence or wherever else he may reasonably be 
found.!^ 

§ 34 -Imphed Agreements; Quasi Con¬ 

tracts 

a. In general 

b Delnery and retention of goods 
c. Quasi contract 

a. Li (General 

In the absence of an express contract, a contract of 
sale may be implied from acts, words, or conduct of the 
parties which shows a mutual Intention to effect a sale 

A contract of sale and purchase may, in the ab¬ 
sence of an express contract, be implied from acts, 
words, or conduct of the parties which shows a mu¬ 
tual intention to effect a sale,!* except, as discussed 
infra § 59, where it is required to be entered into 
un a formal manner It may be impUed from the 
course of dealing between the parties !* However, 


5 Pa.—Unatin 7-X7p Co v Solomon, 
39 A.2d 836. 860 Fa. 682. 167 A.Lu 
R. 1804. 

The reaeoa for the rule is that the 
law does not reaulre the doina of a 
vain thins—^Unatin 7-Up Co v Solo¬ 
mon. supra. 

e. Pa.—Unatin 7-Up Co v Solomon, 
supra. 

7 Pa.—Unatin 7-Up Co v Solomon, 
supra. 

8 . US—<rohn 3d Parker Co v May. 
GCA.Misa. 128 F2d 1020. certio¬ 
rari denied May v John M. Park¬ 
er Co. 68 set 80. 817 US 676. 87 
Ii.Bd. 642 

NC—^Lennon v Habit 4 SBL2d 839. 
£16 NC 141. 

Pa.—Unatin 7-Up Co v Solomon. 89 
A.2d 886 360 Pa. 683. 167 A.I 4 .R. 
1304 

65 CJ pill note 84 

9l Pa.—Unatin 7-Up Co v Solomon, 
supra. 

65 (U P 111 note 86 
Bleotloii, not perfonnaaoe, held re- 
Q,idred within 

Na—liennon v Habit 4 SSL 2 d 889 
816 NC. 141. 

la U S —Rablnowitz v. Borlsh, D C 
NJ.43FSupp 418 


Fla.—Baker v Coleman, 84 So 2d 638 
160 Fla. 297 

Mo —Frizzell v Stewart Lumber Co 

44 SW2d 616, 829 Mo 876 
55 C J p 111 note 86 

Jkay time within spedfled period 
Ala.—Reese v Beck. 24 AJa. 651. 

11m Pa.—^Unatin 7-Up Co v Solo¬ 
mon. 89 AL.2d 885. 850 Pa. 632, 157 
A.L.R. 1804 

Satervention of optionor’s reUgious 
holiday 

Pa.—^Unatin 7-Up Co v Solomon, su¬ 
pra. 

18. Pa.—^Unatin 7-Up Co v Solo¬ 
mon, supra. 

18. NY—^Page v SluUnwald, 68 N 
H 866 169 NT 178, 57 LHA. 173 
65 C J p 111 note 87 

Delay at reginest of other party 
Where plaintiff did not exercise op¬ 
tion to purchase an interest in busi¬ 
ness on death of party to contract 
at request of widow, plaintiff did 
not thereby waive right to exercise 
option at a subsequent date—South¬ 
ern Silica Min. & Mfg Co v Hoefer. 
16 S F.2d 821, 216 S C 480 

4. Cal—Verdlerv Stoll, 188 P 826, 

45 CalApp 658 
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15 Wls.—Wisconsin Club v John, 
238 NW 79 202 Wls 476 

55 CJ pill note 89 

Payment not condition precedent 
Under an option, in absence of pro¬ 
vision explicitly requiring pasonent 
or tender of payment of designated 
price as a prerequisite to formation 
of an executory contract of sale, it is 
presumed that parties contemplated 
a reasonable period of time for prep¬ 
aration of conveyance and inquhr in¬ 
to state of title—Martlndell v Fi¬ 
duciary Counsel, 80 A.Sd 281, 188 N 
JEq 408 

15. Win—Wisconsin Club v John 
288 NW 79, 202 Wls 476 
17 Pa.—Unatin 7-Up Co v Solo¬ 
mon, 89 A.2d 885, 860 Pa. 682, 157 
A.L.R 1804 

la HI—W J Voit Rubber Co v 
Peoria Coca Cola Bottling Co., 280 
I11A.PP 14 
66 cut p 112 note 92 
Implied contracts In general see Con¬ 
tracts S 4 

Oontraot of sale not implied 
US—Cohen v Johnson, DC Pa., 91 
F Supp 281. 

19 Pa.—^In re Cope, 48 A^ 473, 191 
Pa. 589 

56 C.J p 112 note 93 
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§ 84 

there can be no implied contract where there is an 
express contract of sale between the parties with 
respect to the same subject matterrO unless the 
express contract has been repudiated.^^ 

b Delivery and Retention of Goode 

Where, In the absence of an express contract, one 
person delivers goods to another under circumstances 
indicating that a sale Is Intended, and the other does 
not object or offer to return the goods but retains and 
uses them, a contract of sale will be Implied 

Where, in the absence of an express contract or 
order, one person sends or delivers goods to an¬ 
other under circumstances w-hich indicate that a 
sale is intended, and the one to whom the goods are 
sent or delnered, witn knowledge of the facts, does 
not object or offer to return the goods, wndiin a 
reasonable time,*^ but retains and uses or otherwise 
deals with them as his own,^^ a contract of sale and 
purchase will be implied, particularly where, after 
receipt of the goods, he promises to pay for them 24 
If, m such a case, the person sending or deln enng 
the goods names a pnce therefor, a contract of 
sale for the pnce named is implied,25 and the bu>er 
knowing the pnce claimed cannot thereafter refuse 
to pay It on the ground that he understood it to 
be different or less 2« How'cver, if no pnce has 
been named, the implied contract is for a reasonable 
pnce or, m other words, the reasonable value of the 
goods,27 and this rule has been expressly mcorpo- 
rated into some statutes 2S 

Where, after cancellation of a contract of sale of 
goods, to be deh\ered to a third person, delnenes, 
b> mistake, are made to such third person, if he re¬ 


tains the goods he is liable to the seller for their 
^alue,22 although he could not have been held liable 
had the goods been deln ered pursuant to the original 
contract^o However, the mere fact of the consign¬ 
ment of goods IS not of itself notice to the con¬ 
signee that he is held by the consignor as buyer ,21 
and he particularly is not liable as buyer where he 
does not receive and use the goods but the con¬ 
signment is used b} the real buyer as a device for 
obtaimng possession of the goods 22 So, also, a 
sale cannot be implied from acts of ownership 
against one who has no reason to belie\e that he is 
usmg goods belongmg to the person who seeks to 
charge him as buyer ,22 and, even after he learns 
the facts, he is entitled to a reasonable time to 
deliberate on the matter,24 and cannot be held 
liable as bujer because he does not at once reject 
the goods 22 

Order filled by another^ Where goods ordered 
from one person are delivered on stated terms by 
another, such as by his successor m business, and 
with notice thereof are accepted and used by the 
bu>er, a contract of sale on the terms stated will be 
implied ,25 but this is not so where he had no 
knowledge that the goods were sent or delivered by 
such third person 27 Where an executory contract 
of sale IS tenmnated by the death of the seller, if 
his business is succeeded to by an independent par¬ 
ty, the bu>er has no right to assume, without an 
agreement to that effect, that the successor wall con¬ 
tinue to furnish him goods under the terms of the 
former contract ,28 and, therefore, although under 
the old contract the goods were bought at lower 


ao. IlL—Xatlonal Brands Stores v 
Andresen, 40 XE2d S89, S14 Ill 
App 194 

Vt.—Jones V Moore, 50 Vt. 5S 
55 C J p 112 note 94 
21. Ala.—^Tuscaloosa Lumber Co v 
Tropical Paint, etc, Co, 100 So 
236 211 Ala. 258 

sa. WVa.—^Barthoiomae v Pauli, 18 
WVa T7l 
55 aj p 112 note 06 
23. HL—W J Volt Rubber Co v 
Peoria Coca Cola Bottling* Co 280 
IlLApp 14 

Ean.—OoxpDS Juis dtsd in Frlsby v 
Hladlqr, 31 P2d 1001, 1002, 189 
Ean. 517 

Ks —^Louisville Tin & Stove Co v 
Lay. 65 SW2d 1002. 251 Ey 884 
55 C J p 118 note 97 
Retention of goods as implied ao- 
oeptance of offer see supra S 28 e 
Vaeta lisia aoS to Gcsate liability 
Where defendant sent a letter to 
plaintiff stating that all purchase or¬ 
ders in the future were to be signed 
by defendant but plaintiff continued! 
to ship goods to defendant without] 


proper signature on purchase orders, 
retention of goods by defendant did 
not give rise to liability under sales 
act, since there was no mutual as¬ 
sent to the contract.—Ghi8ta\e Fisch¬ 
er Co V Morrison, 78 A.2d 242, 187 
Conn. 399 

24 111 —Reirnolds v Blake, 111 Ill 
App 53 

55 C J p 118 note 98 
85 Ill—-W J Volt Rubber Co v 
Peoria Coca Cola Bottling Co, 280 
I11.APP 14 

Ey—Louisville Tin & Stove Co v 
Lay, 65 SW2d 1002, 251 Ey 584. 
55 C.J p 113 note 99 

[aa. Ey—Caskey v Williams, IX S 
W2d 991, 227 Ey 78—Caldwell v 
Cunningham, 172 S W 498, 162 Ey 
272. 

27. XT—Overland Sales Co ▼ 
Eauftnan. 184 NTS 599, 76 Misc. 
880 

55 C. J p 118 note 8. 

as. Ga.—Cary v Simpson, 82 SJB! 

918 15 GaA^pp 280 
55 C.J p 118 note 8 
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29 NT—B F Goodrich Rubber Co 
v Parshelsky, 183 NTS 80 

39- NT —B. F Goodrich Rubber Co 
V Parshelsky, supra. 

3L Mo—Peck v Ritchey, 66 Mo 
114. 

32. Pa.—Farley v Eline, 9 Pa.Super 
562 

55 G J p 118 note 7 

33 US—Schuts V Jordan, NT, 11 
set 906. 141 US 213, 86 L.Ed. 
705 

55 C J p 118 note 8 

34. US—Eingston v Elncald, Pa., 
14 F Cas No 7,822. 1 Wash.C C 454 

85 US—Kingston v Elncald, su¬ 
pra. 

86. Ind.—^Barnes v Shoemaker, 14 
NE. 867 112 Ind 513 

55 C J p 118 note 11 

S7. Miss—Parker v Dantzler FdyM 
etc., Works, 79 So 82, 118 Miss 
126, LJEtA.1918F 798. 

55 OJ p 114 note 12 

88. Mo —Goodrich v Rust, 128 S W 
847, 148 MoApp 714. 
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pnces, if the successor without knowing of the 
pre\ious contract continues to make delnenes, the 
bu>er in accepting them impliedlj agrees to paj the 
reasonable market \ alue thereof 

Rejected goods An implied promise to pay for 
goods arises, independently of an express contract 
of sale, where a buyer recen es and uses goods which 
he previously rejected as not being in compliance 
wnth the terms of his contract or order,^® as b> rea¬ 
son of their being of a different kind or quality than 
those ordered,^^ or of a smaller quantity 

Excessive quantity Where a seller delivers a 
larger quantity of goods than the maximum speafied 
in the contract of sale, such delivery as to the ex¬ 
cess constitutes a new offer ,^8 and, if the buyer ac¬ 
cepts such excess, it operates as an assent and 
renders him liable therefor m accordance with the 
pnces and terms of the original contract,^ ^ unless 
there is a speafic agreement to the contrar\%^5 or 
unless the buyer expressly states that such excess is 
held subject to the seller’s order ^6 It has been held, 
however, that smce the buyer may reject such ex¬ 
cess, if he accepts it he must pay its reasonable 
value 

c. Quasi Oontract 

A quatl contract or contract Implied In law to pay 
for goods received according to their reasonable value 
will arise where, apart from Intention to make a sale, 
one person receives and makes use of the goods of an¬ 
other under circumstances Imposing a legal duty to pay 
for them 

A quasi contract or contract implied in law to pay 
for goods received, according to their reasonable 


value, will arise where, although there is no inten¬ 
tion to make a sale or purchase, one person recen es 
and makes use of the goods of another under cir¬ 
cumstances which impose on him a legal duty to 
pay for them,^s or where by reason of mistake or 
misunderstanding there is no valid contract of sale, 
and the person to whom the goods were delivered, 
as bu>er, refuses to pay for or return the goods,^^ 
or where, under a contract of sale with one person, 
a bu>er receives and uses property which he knows 
belongs to a third person 8® It does not arise from 
the mere fact alone that one person has the pos¬ 
session and use oi property belonging to another,8i 
as v'here there exists no status between the parties 
from which the law wnll imply a legal duty to pay,8® 
and the delivery of goods or matenal to a person 
where it is known that no contract exists is not of 
itself ground for recovery of the value thereof 88 

§ 35 Reality of Assent in General 

A sale contract Is not valid and binding where the 
assent of either one or both of the parties thereto la 
unreal or invalid 

The rules applicable to other forms of contract, 
discussed in Contracts §§ 132-188, ordinarily apply 
to, and control questions of, the validity of assent to 
a contract of sale ,8^ and in accordance with these 
rules a contract of sale is not valid and landing 
where, although there is apparent assent thereto, 
such assent of either one or both of the parties is 
unreal or invalid.88 Accordingly, no sale results 
where one party to an outwardly seeming sale 
knows that the other does not mean his words or 


89 Mo—Gk>odiich V Rust, supra. 

40. Oa.—^McCall v Merriman, 116 S 
R 215, 29 Ga-App 678 

55 C. J p 114 note 16 

41. NT—Shields v Pettie, 4 NT 
122 

SC.— Bouts v Watson, 8 SCIj. 898 

48. Conn.—Downs v Marsh, 29 
Conn. 409 

48. Cal—Erasnow v Shuerssian, 247 
P 636, 77 CalJLpp 690 

Delivery of excessive quantity as 
performance by seller and liability 
of buyer for excess generally see 
Infra 8 168 

44. Cal—Erasnow v Emerzlan, su¬ 
pra. 

65 C J p 114 note 21 

45 CaL—Erasnow v Emerzlan, su¬ 
pra. 

46. Ala.—Gtoodwln v Wells, 49 Ala. 
30*1 

56 C J p 114 note 28 

47 Me —Mercier v James Murchle's 
Sons Co, 90 A. 722, 112 Me. 72 

77C JS—42 


48. Mo—^Merkel v St. Louis Hide, 
etc., Co, App, 190 SW 611 

65 C J p 114 note 26 
Quasi contracts generally see Con¬ 
tracts 8 6 

Wnder a statute spedflcally provid¬ 
ing that to receive goods from a mer^ 
chant without an express promise 
and to use them. Implies a contract 
to pay the value, where defendants 
received mowers from a machinery 
manufacturer’s retail store after 
store had been bought by an imple¬ 
ment company, and defendants sold 
the mowers but never paid anyone 
for them, defendants were under an 
implied obligation to pay value of 
mowers to company even though 
there was no express promise by 
defendants to do so notwithstanding 
defendants* contention that the trans¬ 
action was not a sale^John Myers 
Implement Co v. De Boer, LaApp, 
9 So 2d 832 

49. Vt.—Waterman v Stimpson, 24 
Vt. 508 

55 C J p 116 note 27 

50l Okl—General American OU Co 
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V Wagoner Oil, etc., Co, 247 P 
99, 118 OkL 188 
55 GJ p 115 note 28 
6L NH.—Concord Coal Co v Per¬ 
rin, 51 A. 288, 71 NE. 881, 98 Am 
SR 496 

68. Oa.—Henry Pilcher’s Sons v 
Thompson, 89 S EL 698. 145 Ga. 604 
55 C J p 115 note 80 
58. Mass.—Bartlett v City of Low¬ 
ell, 87 NE. 195 201 Mass. 161 

64i Mich.—Wasey v Whitcomb, 182 
N W 572,167 Mich. 68 
55 GJ p 115 note 82 

55. US—Eind v Clark. CGA.NT 
161 F2d 86, certiorari denied 68 
set. 107 832 US 804, 92 L.Ed. 
885, and 68 set 108, 882 US 808. 
92 LEd. 886 

Mo —Merchants* Nat Bank v Brlsch, 
136 SW. 28, 154 MoApp 631 
EiTect of 

Duress and undue Influence see in¬ 
fra 5 04 

Fraud see Infra { 40 
Misrepresentation see Infra 5 37 
Mistake see Infra § 86. 
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acts to be taken senously,56 or 'ivbere there is an 
incapacity to contract, as discussed general^ supra 
§ 7, as bj reason of intoxication ,57 or, in some cir¬ 
cumstances, where the contract is unfair or uncon¬ 
scionable as against one of the parties 5® However, 
a contract of sale ma} be \a1id and binding as 
against an objection based on want of assent not¬ 
withstanding Its terms may be onerous on the bu>er 
or seller, as the case ma> be,^® or exceptional!} 
favorable to one of them,®® or although impro\ident 
or ill-adMsed.®^ 

§ 36 Mistake 

a. In general 
b As to parties 

c. As to thmg sold 

d. As to price or terms 

e. Signed contract, failure to read 

la General 

Where, through tome mlttake of fact at to a material 
part of a salet contract, each party It attenting to a 
different contract, there It no valid contract, but a 
mistake by one party alone does not affect the contract 
unlets It goea to the tubatance of the contract or un- 
lets the other party la aware of the mistake and seeks 
to take advantage of It. 

In accordance with the pnnaple that a contract 
of sale can be effected only by mutual assent, dis¬ 
cussed supra § 24, and as in the case of contracts m 
general, as discussed in Contracts §§ 134-146, not¬ 
withstanding an apparent mutual assent of the buyer 
and seller, there is no real agreement and conse¬ 
quently no valid contract of sale where, through 
some mistake of fact as to a material part of the 


contract, each party has a different meamng or un¬ 
derstanding of the transaction and, therefore, is as¬ 
senting to a different contract,®- as where there is 
a mutual mistake as to whether the property can 
be delivered,®® and a clause in the contract, of 
which both the bu>er and seller are una-ware, is in¬ 
effective®^ The mistake, however, must be as to 
a material part of the contract which influenced its 
making,®® and a mistake as to collateral facts, 
which do not affect the substance of the transaction, 
will not avoid the contract®® 

Mistake as a ground for resassion of a sales con¬ 
tract is discussed mfra § 95, and mistake as a 
ground for the reformation of an instrument is con¬ 
sidered m Reformation of Instruments §§ 25-29 

Mtstake by one of parties alone m his expression 
or understanding of the agreement to buy and sell 
or as to the subject matter does not affect the 
binding force of the contract of sale,®7 unless it is 
such a mistake as goes to the substance of the con¬ 
tract Itself,®® or unless the other party is aware 
of such mistake or misapprehension and fails to ex¬ 
plain the facts or true situation, but seeks to take 
advantage of it,®® m which case the party who is 
so imstaken or deceived is entitled to cancel the 
contract ,70 and, even though he had an c^portunity 
to examine the contract, he is not precluded from 
subsequently denying knowledge of its contents 7i 

Misunderstanding of technical trade term, as used 
in a contract of sale, by one of the parties cannot 
affect the nghts of the other 72 

Mistake between party and hts agent Notwith¬ 
standing an erroneous offer is submitted on behalf 
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55 O J p 116 note 50 

67 US—^Mason-Walsh-Atkinson-Kier 
Co V Stubblefield, aCLAWash.. 99 
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Flour Mills Co v Bay City Baklny 
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of the seller by his broker, it has been held that 
the buj er accepting such offer creates a binding con¬ 
tract with the seller,since, when the broker sub¬ 
mits the seller’s offer to the bu>er, it is just as 
though the seller is making the offer personall> 

Mistake tn transmission of telegram In some ju¬ 
risdictions, where the mistake is due to the error 
of a telegraph company in transmitting an offer or 
order, which the offeree accepts as transmitted in 
Ignorance of the mistake, the offerer is bound, on 
the ground that he is responsible for the correct 
transmission of the message^** jn other junsdic- 
tions, how ever, the offerer is not responsible for the 
correct transmission of the message, and, therefore, 
there is no contract to which the offerer is bound, 
if the pnee or terms transmitted are different from 
those left with the telegraph company for transmis¬ 
sion ,7® and the offeree likewise is not bound there¬ 
by It has been held that notwithstanding a mis¬ 
take occurs in the transmission of a seller’s offer to 
a broker acting for it, the buyer accepting such 
offer from the broker creates a binding contract with 
the seller 78 Where an offer for goods as trans¬ 
mitted by telegraph is unintelhgible in some words, 
the seller should ascertain their true meamng before 
accepting,78 and, if wnthout domg so he notifies the 
buyer that he wnll make shipments, the buyer has a 
nght to assume that the seller received the order in 
an intelhgible form, and that shipments will be made 
on the terms he stated in his order ,80 and, if there¬ 
fore the buyer, on the faith that shipments wnll be 
so made, sells some of the goods to a third person, 
as to goods so sold the original seller is bound to the 
price or terms stated by the original buyer m his 
order as delivered to the telegraph company,8i but 
not as to goods sold by the buyer after discovery of 


the mistake and the seller’s refusal to furmsh goods 
at that price and terms 

b As to Parties 

There is generally no valid contract of sale where 
one person contracts with another under the mistaken 
belief that he Is the one with whom It Is Intended that 
the contract be made 

There is no valid contract of s 2 Lle where a person 
contracts for the purchase or sale of property wnth 
another belie\nng him to be one wnth whom he in¬ 
tends to contract, when as a matter of fact he is 
another person *8 This is true wdiere a buyer sends 
an order for goods to a person, and the order is filled 
by a different person, who has succeeded to the busi¬ 
ness of the former, and the bu>br supposes his order 
to have been filled the person to whom he sent 
the order,84 unless, wnth knowledge of the facts, he 
recen es and uses the goods, in which case, as dis¬ 
cussed supra § 34 b, he becomes liable on an im¬ 
plied agreement So, also, there is no valid con¬ 
tract of sale where goods are shipped under a mis¬ 
apprehension by the seller as to the identity of the 
bu3er,85 as where he is led to belie\e that he is 
selling to a particular firm, whereas he is sellmg to 
a corporation engaged in the same business, under 
the same name, the existence of which is unknown 
to him ,88 or where a person obtains goods by 
fraudulently impersonating a third person to whom 
the owmer supposes he is selling,87 or by pretending 
to be the agent of a third person to whom the owmer 
supposes he is selhng,88 and m the absence of fraud 
or mtention to deceive, there is no habihty on the 
part of the person wnth whom the seller believed he 
was contracting,88 unless such person receives the 
benefit of the sale and, under the arcumstances, the 
seller had a nght to suppose that he was selling to 


78; NT—Harvey & Co v Kelser, 
290 NTS 923, 160 Mlac. 944 

74i NT—Harvey & Co v Keiaer, 
aupra. 

78. Oa.-—Western Union Tel Co v 
Flint River Lumber Co. 40 SE. 
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78. NC—Mt. Gilead Cotton Oil Co 
V Western Union TeL Co 89 SK 
21, 171 NC 705 

55 C.J p 120 note 11 

77. Ala.—Western Union TeL Co v 
Annison Cordage Co, 59 So 757, 
6 AlaApp 85L 

55 CJT p 120 note 12 

78. NT—Harvey & Co v Keiser, 
290 NTS 928, 160 Misc. 944 

79 NT—Sculler v Robinson, 128 
NTS 881, 189 AppDiv 97 

80. NT—Schuller v Robinson, su¬ 
pra. 


8L NT—Schuller v Robinson, su¬ 
pra. 

88. NT—Schuller v Robinson, su¬ 
pra. 

55 CJ p 120 note 16 
88. Md.—School Sisters of Notre 
Dame v Kusnitt 98 A. 928. 125 
Md. 828, L.RJL1916D. 792 
55 C J p 116 note 61 
zatentioiL to alter oontraot wrlth oslg- 
iaal buyer 

Where defendant sold a machine to 
a third person for an agreed price 
and later accepted plalntilTs propos¬ 
al to purchase machine at a reduced 
price believing that plaintlif was rep¬ 
resenting the third person, whereas 
he represented another corporation 
having a similar name, there was not 
such meeting of the minds as would 
give rise to a contract between de¬ 
fendant and plaintiff, since defend¬ 
ant's intent was not to enter into a 
new contract for the sale of the ma¬ 
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him However, it has been held that, if the seller 
m fact intends to sell to the person wth whom he 
deals, in persor, title passes, e\en though he is 
decen ed as to the buyer’s ident tj or responsibility 

Mere mistake tn name WTicre there is no dispute 
or mistake as to the parties, a mere mistake in the 
name of one of them docs not affect his identifica¬ 
tion or the *val ditj of the contract,since in such a 
case the partj’s identity' can be showm and the con¬ 
tract enforced.®^ For example, if a bu>er accepts 
goods knowing that he is the bu>er to whom the 
goods ha\e been offered, it constitutes a sale, al¬ 
though there is a mistake in the buyer's name*®^ 

c. As to Thing Sold 

A contract of sale is invalid where the parties are 
under a mutual mistake as to material facts with respect 
to the thing sold 

A contract of sale is mvalid where at the time it is 
made the parties are under a mutual mistake as to 
material facts with respect to the thing sold,^* as 
where the parties purport to sell specific goods, and 
the goods wnthout their knowledge have ceased to 
exist at the time when the agreement is made, as 
discussed supra § 14, or where the contract is made 
m view of the property being situated at a par¬ 
ticular place, and there is a mutual mistake as to 
Its actual situatiom^^ Howe\er, a mistake in this 
respect by one party alone wull not ordinanly affect 
the contract,unless the other parly knows of such 
mistake and seeks to take advantage of it^^ 

Identity of thing sold Where both parties are 
honestly mistaken w'lth respect to the identity of the 
things sold, there is no bmdmg contract^^ Accord¬ 


ingly, w-here the seller understands that he is selling 
one thing and the buyer understands that he is buy¬ 
ing another thmg, there is no contract of sale^ 
Where, however, the description of the article is 
clear and unambiguous, the fact that one of the 
parties thought the article was somethmg else does 
not, in the absence of fraud, affect the contract of 
sale,® unless the other party was aware of his mis¬ 
take and failed to inform him thereof® The sale 
of a thing which unknown to the seller contains an¬ 
other article concealed m it is not a sale of that 
article ^ 

Mistake as to quantity There is no valid mutual 
assent where there is a contract for the sale of 
speafic goods, mistakenly estimated to comprise a 
certain quantity, and the actual quantity is materially 
more or less than the estimated quantity,® or where 
there is a mutual mistake as to the quantity of goods 
ordered ® However, the validity of the sale is not 
affected by the fact that the seller by nustake, un¬ 
known to the buyer, mdicates a greater quantity for 
sale than he mtends to sell,^ or that the buyer by 
mistake, unknown to the seller, orders a greater 
quantity than he intends to buy,® unless the order 
was procured by fraud,® nor is it affected by the 
fact that the buyer labors imder a mistake of law% 
not disclosed to the seller, as to the quantity con¬ 
tracted for^® 

Mistake as to nature and quality An agreement 
of sale is ordinanly not rendered incomplete by the 
fact that the thing sold fails to possess the value, 
qualities, or collateral attributes which the partes 
believed it to possess,unless such nature, value, or 
quality goes to the substance of the agreement^® 
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Similarly if the parties are agreed as to the thing 
to be sold and the terms of the contract, the agree¬ 
ment IS ordinarily not rendered incomplete by the 
fact that the bu>er mistakenly believes that the thing 
possesses a certain value, or certain attnbutes, or 
will answer a certain purpose,particularly where 
he has had an opportunity to exanune it before the 
purchase, and was fully informed as to its nature, 
unless the buyer thinks he is being promised goods 
possessing a certain quality or attnbute which they 
do not in fact possess, and the seller knows that the 
buyer so thinks 

d. As to Price or Tenus 

There Is no valid contract of sale where there Is a 
mutual mistake or misunderstanding as to the price or 
other terms of the agreement, but a mistake In such 
respect by one party alone will not afPect the contract, 
unless the other party knows of such mistake 

A contract of sale is incomplete as lacking valid 
mutual assent where there is a misunderstanding as 
to the price of the article or goods, the seller under¬ 
standing it to be one sum and the buyer another 
sum,^^ and m such a case the law will not imply 
an agreement to pay a reasonable pnce For the 
same reason the contract is incomplete where there 
is a mutual mistake or misunderstanding as to other 
terms of the agreement,^* such as to the agreed time 
of deliveryi^ or time of pajmaent,^® or as to the time 
when the sale is to take effect^^ 

The effect of a mistake, as to pnce or terms, 
resulting from an error in the transmission of a 
telegram is discussed supra subdivision a of this sec¬ 
tion. 


§ 36 

Mistake by one of the parties, as to the pnce or 
terms, unless it is Imown to the other party at the 
time of the contract,22 -will have no effect on the 
cont»*act,28 e\en though after the receipt of the 
goods the one so misteken is notified of the mis¬ 
take 24 There is no contract of sale where the 
seller makes a mistake in stating the pnce and the 
buyer is aware of it ,25 but if in such a case the 
buyer, after being informed of the mistake, receives 
and uses the goods, he is liable, under an implied 
agreement, for the pnce intended to be quoted,^® 
or at least for the reasonable value of the goods 27 
It has been held that, if the buyer discovers the 
mistake, on recemng a bill for the goods, and re¬ 
fuses to return them, he will be deemed to have ac¬ 
cepted them at the pnce for which they are billed, 
thereby creating a new contract for which he may 
be held liable 28 

e. Signed Oontract; Paalure to Bead 

A party to a sales contract Is under the duty to read 
the contract or have It read to him before signing It, 
and he may not ordinarily avoid a signed contract be¬ 
cause of Ignorance of Its terms where he failed to do 

so 

As a general rule, it is the duty of a party to a 
contract of sale to read the contract, or ha\ e it read 
to him, before signing it22 Accordingly, except in so 
far as the rule may be affected by the fraudulent 
representations or tnckery of the other party, as 
discussed mfra § 38, a buyer or seller may not avoid 
a contract of sale which he has signed on the ground 
that he was ignorant of its terms if, having an op¬ 
portunity to do so, he signed without reading it,85 
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or if, being unable to read, he signed it without hav¬ 
ing It read,21 unless he signs under such a compelling 
emergencj as would excuse such failure 22 Tne 
contract of sale, ho\\e\er, is imalid if the other 
part\ to the contract, knowing that the one sign¬ 
ing it IS acting under a mistake of fact, permits 
him to sign wnthout explaining the situation to 
him 2® Wiiere an offer or order is free from am¬ 
biguity and easily imderstood, if through negligence 
or inattention the offeree construes it in variance 
with its express terms, he cannot a\oid liability 
thereon on the ground that it was misunderstood 2^ 
It has been held that, if the contract is printed in 
uniform t>”pe, except names, dates, and amounts 
inserted with a typewTiter, it is binding on a party 
signing It whether or not he reads it ,25 but it has 
also been held that, where a sales contract is dictated 
pnnapally bj the seller, after several days* negotia¬ 
tions, the bu 3 ers negligence m failing to discover 
a mutual mistake toU not estop him from later seek¬ 
ing relief 2* 

§ 37 Innocent Misrepresentation in General 

An Innocent mierepreeentatlon may be a ground for 
Invalidation of a sale or contract to tell where it relates 
to a material matter on which the other party relies, 
or is a condition In the contract, or acts as an Induce¬ 
ment to enter Into the contraoL 

Although as a general rule an innocent misrepre¬ 
sentation has no effect on a sale or contract to 
sell,27 It may be a ground for invalidation of a sale 
or contract to sell where it relates to a matenal 


matter®® on which the other party relies,2® or where 
It is a condition in the contract,*® or acts as an in¬ 
ducement to the other party to enter into the con¬ 
tract of sale Thus, an innocent misrepresentation 
of a material fact may be a ground for relief in 
equity,*® or for resassion, as discussed infra § 95, 
and may constitute a suffiaent basis for the buyer to 
recover money he has paid on the purchase, as con¬ 
sidered infra § 494 

The distinction between an innocent and a fraudu¬ 
lent misrepresentation, as depending on the mtention 
and knowledge with which the misrepresentation is 
made, is discussed infra § 39, and the elements of 
misrepresentation are discussed, in connection with 
the discussion of the elements of fraudulent mis¬ 
representations, infra § 38 et seq, as, for example, m 
connection with the discussion of representations of 
fact or of opinion or expectation, or promissory 
representations, infra §§ 43,46 While nusrepresen- 
tation and warranty are disting^nshed, as considered 
infra § 304, a representation may under some cir¬ 
cumstances constitute a warranty, as discussed mfra 
§ 308 

§ 38 Fraud 

The rules of lew and equity with respect to fraud 
apply to contracts to sell and sales of goods 

The rules of law and equity wnth respect to fraud 
apply to contracts to sell and sales of goods,*® al¬ 
though statutory provisions may be considered in 
determmmg the existence of fraud.** The modem 


BSglit of ireUBBoe heia ao ezoiue 
Buie that buyers ha^e risrht to re¬ 
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furnished to drive purtdiased auto¬ 
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agreed to assume full responsibility 
for any damage to automobile, was 
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er's failure to read such clause would 
render it not binding on him —Nich- 
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er grounds, ComuApp., 244 S W 
509 

87 Ga.—Johnson v Fulford, 7 SJBL 
2d 674, 61 Ga.App 805 
No defense to aotton on note 
Alleged oral guaranty by seller of 
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mule, of grood health and soundness 
of mule which allegedly had cancer 
of throat at time of sale, which caus¬ 
ed death of mule several months la¬ 
ter, constituted no defense to action 
on note which was given as purchase 
price of the mule, and which recited 
that seller warranted only title to 
the mule, where there was no show¬ 
ing of seller's knowledge of falsity 
or Intent to deceive —Johnson v Ful- 
ford, supra. 

88. NY —Hanley Co v Bradley, 259 
NYS 278, 145 Misa 285 
89 B C.—Lockwood v Ohristakos, 
181 F2d 805, 86 USJ^pJOa 828 
40. Ga.—^Bankendorf v Sevelovits, 
111 SJQ. 77, 28 GaJ^p 827 
55 CJ p 121 note 80 
4L La.—Eardis v Barrere^ 186 So 
186, 17 La.App 488 
55 C.J p 121 note 82 
42. NY—Seneca Wire, eta, Co v 
Leach, 159 NE. 700, 247 NY 1 
55 aJ p 122 note 84 

48. Iowa—Hostler Coal & Lumber 
Co V Stuff, 219 NW* 481, 205 Iowa 
1841 

44k Mich.—Elirby r Gibson BefHg^ 
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tendency is to require honest dealing between a buj- 
tr and seller,^5 but the application of this require¬ 
ment IS governed by the facts of each particular 
case^® It has been held that an experienced 
dealer should use a high degree of honesty and fair¬ 
ness in selling to an inexperienced bu} er,^^ but each 
part> to a sale or contract of sale should act with 
care and diligence, and seek the means of informa¬ 
tion relative to the subject matter of the sale that 
are open to both alike 

Contract in writing The fact that the contract 
of sale is m writing does not preclude a part}* there¬ 
to from avoiding it on the ground of fraud whereby 
he was mduced to enter into the contract,^® and this 
rule applies although the written contract contains 
no warranty of the article sold,®® or provides that 
It IS not subject to cancellation,®^ or although it 
contains a clause which purports to preclude a 
party thereto from setting up false and fraudulent 
representations within a reasonable and proper 
time®2 A provision in a written sales contract, 
which in substance denies the making of the repre¬ 
sentation relied on to impeach the contract, such 
as a stipulation that no representations, other than 
those expressed in the contract, have been made. 


or that the party against whom the fraud is alleged 
shall not be bound by any agreement, representa¬ 
tion, term, or condition, other than those contained 
therein, will not bar an attack on the contract for 
fraud in the factum or execution,®® although, accord¬ 
ing to some,®^ but not other,®® authorities, it will 
bar an attack on a contract of sale for fraud in the 
inducement It has been held that fraud of the 
seller’s ag^nt m failing to acquamt the seller wnth 
the terms of a parol agreement inconsistent with 
the written contract may not be taken advantage of 
by the buyer where he faalitated such fraud.®® 

The effect of a written contract of sale as pre¬ 
cluding proof of fraud is discussed m Evidence § 
979 

Signing contract without reading it As a general 
rule, as discussed supra § 36, it is the duty of a 
party to a contract of sale to read the contract or 
have It read to him before signing it, and unless he 
signs under some compelling emergency, which ex¬ 
cuses his failure to read the contract,®^ his negli¬ 
gence in failing to read the contract or to have it 
read to him, if he is unable to read, precludes him 
from asserting fraud in a\oidance of the contract 


erator Co, 264 NW 840, 274 Mich. 
396, 108 A.LR 1343 
46), Kan.—^Topeka Mill 6b Elevator 
Co V Triplett, 218 P2d 964, 168 
Kan. 428 

'Dealer’s talk” see infra 9 48 
40. Kan.—^Topeka Mill 6b Elevator 
Co V Triplett, supra. 

47 Mo—^Hudginffs v Burge, App, 
194 SW 886 
55 C J p 122 note 66 
40. Ark.—Hunt v Davis, 136 SW 
458. 98 Ark. 44 

40. CaL—Pacific Finance Corpora¬ 
tion V McGowan, 287 P 139, 105 
CalApp 216 

Ga.—Atlanta Butchers Abattoir 6b 
Stock Yard Co v Reaves, 187 SE. 
162, 54 Ga.App 188 
Tenn—J B Colt Co v Odle 4 Tenn. 
App 174 

55 C.J p 127 note 28 
WUtten ooatraot not oontafnlng en^ 
tire agreement 

A written contract of sale is not 
subject to attack for fraud on the 
ground that it does not include all 
of the property intended to be sold 
where the buyer read the written 
contract and does not claim that 
there was any fraud or misrepresen¬ 
tation as to the contents of the writ¬ 
ing—James v Doss, Tex.ClvApp, 
184 SW 628 

Bepresentation as to legal effect 
(1) Where the complaining party 
has not been misled or deceived as 
to the contents of the instrument or 


his signature has not been procured 
by fraud, he cannot claim relief on 
the ground of fraud because of a rep¬ 
resentation that its execution is a 
mere matter of form.—George J 
Blrkel Co v Lovell, 166 P 594, 88 
CaLApp 744. 

(2) Misrepresentation of law as 
fiwud generally see infra 5 89 
50 US—Joslsm V Cadillao Auto 
Co, Mich., 177 P 868, 101 CCA- 
77 

55 CJ p 128 note 39 

51. GkL—Washington Post Co v 
Sorrells, 68 S E. 887, 7 Ga.App 774 

52. Mass—Granlund v Saraf, 160 
NR 408, 263 Mass 76 

55 C J p 128 note 83 

53. DC—^Lockwood v Chrlstakos, 
181 F2d 805 86 US App DC 838 

NY—Angerossa v White Co, 290 
NYS 204 248 AppDiv 425, af¬ 
firmed 11 NR2d 325 275 NY 624 
55 CJ p 128 notes 30, 81 
“Fraud in the factum” defined see 
Contracts 5 153 

54. Ind.—Sonnebom v Bowser, 116 
NE 66, 64 lndA.pp 429 

55 C J p 128 notes 85, 86, p 129 note 
37 

55. DC—Lockwood v Christakos, 
181 F3d 805, 86 USA.ppDC 828 

Gcu—Atlanta Butdbers Abattoir 6b 
Stock Yard Co v Reaves, 187 SJEL 
162, 54 GaApp 188 

NJ—Duralith Corporation v Van 
Houten, 174 A. 484, 118 NJLaw 
874 


NT—Angerosa v White Co, 290 N 

Y S 304, 248 App Div 425, affirmed 
11 NR2d 325, 275 NY 524 

OkL—Alexander Hamilton Institute 

V Wayne, 98 P 2d 87. 186 Okl 858 
—^Miller V Troy Laundry Machin¬ 
ery Co, 62 P 2d 975, 178 Okl 818 

Tenn.—J B Colt Co v Odle, 4 Tenn. 
App 174 

55 C J p 128 notes 80, 81 
Xa Louisiana 

(1) Where buyer contracted to pur¬ 
chase machinery in reliance on 
agent's false representation as to 
cost of installing it, he was Justi¬ 
fied in refusing to accept it despite 
clause in contract that no represen¬ 
tations made by agent should be 
binding—Morehead Mfg Co v How¬ 
ards D. G S., Inc., Odorless Glean¬ 
ers, App., 172 So 549 

(2) Statement of seller’s agent 
that contract for sale of advertising 
matter would not be binding until 
approved by buyer’s advertising ad¬ 
viser did not invalidate contract on 
ground of firaud where contract pro¬ 
vided that neither party was to be 
responsible for representations not 
included in writing—^Reed 6b Brown 
V Morning Treat Coffee Co, App, 
164 So 449 

56b US—Inner Shoe Tire Co v 
Treadway, G CA.Tex., 286 F 838 
55 C.J p 129 note 88 
57 Ky—J L Case Throwing Mach. 
Co V Mattingly, 184 SW 1181, 142 
Ky 581 

55 C J p 129 note 4L 
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on the ground of false statements as to the nature 
or contents of the instrument,particularlj where 
he reads a receipt which acknowledges receipt of a 
correct copj of the contract and that it was examined 
and read before executed,5^ or where the contract 
expressly pro\ides that it covers all agrreements of 
the parties and cannot be mod'^ied b\ other agree¬ 
ments of an agent®® If no ad\antage is taken of 
such signer, the fact that he is unable to read does 
not affect the \aliditj* of the contract 

On the other hand, where the failure to read the 
contract is brought about b> some fraud or artifice 
of the other part}% who induces the signer to rely 
on his representations as to the character or terms 
of the cont’*act, the fact that the signer executes 
the contract without reading it, although he has an 
opportumt} to do so, does not preclude him from 
assertmg such fraud or deceit in avoidance of the 
contract,®^ and this rule is particularly applicable 
where, under the circumstances, the part> defrauded 
was not gmlt> of negligence m not reading the con¬ 
tract,®® as where he was unable to read the English 
language®^ or was unable to read because of failmg 
ejesight®® Thus, a contract of sale is voidable 
where, through fraudulent misrepresentation or tnck 
or artifice of the seller or his agent, the bu>er is in¬ 
duced to sign without reading a contract which he 
had not agreed to sign and wrhich he did not know' 
he was signing,®® as where the seller or his agent 
ostensibly reads the contract over to the buyer but 
fraudulentl> omits or misreads a part of the con¬ 
tract,®^ unless the buyer has been furnished a copy 


of the contract and has had full opportunity to ex¬ 
amine it before deli\er> of the property ,®® or where 
after the terms of the sale are verbally agreed on,, 
advantage is taken of the buyer’s ignorance or in¬ 
capacity to procure his signature to a different con¬ 
tract of sale,®® or where the contract agreed on 
IS altered in preparation and presented without call¬ 
ing attention to the change,7® and such fraud has 
been held to affect another contract of the same 
kind signed a few da> s later, as a part of a continu¬ 
ous transaction, although no contemporaneous oral 
misrepresentations are made Mere explanations 
or assurances as to the terms of the contract, made in 
good faith, do not constitute fraud^® 

§ 39. -What Constitutes 

Fraud with respect to a aale or contract of sale con¬ 
sists of a false representation of a material fact, made 
with knowledge of Its falsity or recklessly without be¬ 
lief in its truth, with the intention that it be relied and 
acted on by the other party, on which the defrauded 
party has a right to rely and on which he does rely to 
his Injury 

Generally speaking, the question as to what con¬ 
stitutes fraud with respect to a sale or a contract 
of sale is governed by the same rules that govern 
the question of what constitutes fraud as to other 
contracts, and fraud generally, and it consists of a 
false representation of a matenal fact, made with 
knowledge of its falsity or recklessly wathout belief 
m its truth, with the intention that it shall be relied 
and acted on by the other party, on which the de¬ 
frauded party has a nght to rely and on which he 
does rely and act to his injury The elements es- 


58i Oa.—Russell v Pittman, 1S9 S. 

R 767, 5S Ga^4pp 682 
Miss—J B Colt Co V Harris, 171 
So 695 177 Mlsa 586 
NJ—‘Wasserman t Franklin Trust 
Go of Paterson, 60 A.2d 807, 142 
852. 

55 C J p 129 note 48 
Negligence in falling to read Instru¬ 
ment as bar to reformation see 
Reformation of Instruments 8 46 
58u S CL —J L Case Threshing Mach. 
Co V Byehes. 84 SR 1051,108 SC 
411. 

65 C J p ISO note 44 
eo. B Colt Co V Rimball, 

129 SR 406 190 NO 169 
61. Md.—Standard Motor Co ▼ Pelt- 
ser, 128 A. 451. 147 Md. 509 

68. Ala.—Stevens ▼ Taylor, 130 So 
886. fSl Ala. 640, followed in 
Stevens v James, 186 Soi. 927, 24 
AUlApp 688. 

CaL—^Pacific Finance Corporation v 
McGowan, 287 P 189, 105 CalAnp 
216 

Ky—United Talking Mach. Co v 
Metcalf 175 SW 857, 164 Ry 258 
Old.—^Dusbabek ▼ Bowers^ 48 P.2d 


97, 178 Okl 68, rehearing denied 47 
P 2d 141 178 Old 53 

Tez.—^Powell v Andrews, CivApp, 
220 S WT 2d 718, refused no reversi¬ 
ble error 

65 CJ p 180 note 47 

Failure to read as precluding attack 
on contract for firaud generally see 
Contracts f 188 

68. Iowa.—Sawin v Union Bldg, 
etc., Assoo, 64 NW 401, 95 Iowa 
477 

55 C J p 180 note 48 

64. Mich.—^Night Commander Light¬ 
ing Co v Mlchelsen, 198 NW 188, 
226 Mich. 668 

65 OJ p 180 note 49 

65. Ill—Security Trust, etc.. Bank 
V Telford, 211 IllJV.pp 149 

Iowa.—^Sawin ▼ Union Bldg, etc., 
Assoc.. 64 NW 401, 95 Iowa 477 

66 Ala.—Roth Shoe Mfg Co v 
Kartus 99 So 772 19 AlaALPp 612 

55 C J p 180 note 5L 

67 Ry—Jewell v Musillon Engine 
etc., Co, 247 SW 1117, 198 Ry 22 
—W'estem Mfg Co v Cotton, 104 
S.W 758 126 Ry 749 81 RyJL. 

I 1130, 12 L.R.A..NS, 427. 
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68;, Ry—Jewell v Massillon Engine, 
etc., Co., 247 SW 1117, 198 Ry 
22 

65 C.J p 180 note 58 

68. Mo—^Merchants* Nat Bank v 
Brisch, 186 SW 28, 154 MoApp 
681. 

55 CJ p 181 note 64. 

TO. Tez.—Commercial Jewelry Co v 
Bracxyk, Clv.App, 277 SW 754, 
755 

65 C J p 131 note 56 

7L US—^Fiorito v Clyde Eguip- 
ment Co, C CLA.Wash., 2 F 2d 807 

65 C J p 131 note 56 

78. Cal—Jakovich ▼ Romer, 240 P 
89. 74 Cal App 888 

66 CJ p 181 note 67 

73: Cal—Renner v Smith, 42 P2d 
68, 2 Cal 2d 687 

Iowa.—^Blecher v Schmidt 285 NW 
84, 211 Iowa. 1068 

La.—Robertson v Coffee, App., 60 
So 2d 669 

Mo—Ruler v M. 4b M. Motor Co., 
App, 231 SW2d 277 

Wii^.—^International Shoe Co v 

I Hughes, 287 NW 77, 205 Wis 474 
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sential to sustain an action for fraud and deceit are 
sufficient to sustain an action for the rescission of 
a sale or contract of sale,^^ but a misreo’-esentation 
may be sufficient to avoid a contract of sa^e, althoug^h 
it is not sufficient to sustain an action for deceit ^5 
A single misrepresentation may constitute fraud 
The misrepresentation must be an inducement to the 
execution of the contract of sale and not a term of 
the contract^^ Fraud, as applied to a contract of 
sale, must be such as is cognizable m law In 
detenmnmg whether representations are false and 
fraudulent, they should be tested by the circum¬ 
stances existing at the time the contract was made 

Form of representation A representation need 
not be made in express words, but may be made by 
conduct, acts, or words, or a combination thereof,*® 
and the content of the representation is to be deter¬ 
mined from all of the facts and circumstances, in¬ 
cluding the conduct of the parties and the words 
used.*i 

Representation of fact or opinion A misrepre¬ 
sentation, m order to constitute fraud, must relate to 
a past or present fact,** m the absence of special 
circumstances, a false statement of law** or opm- 


§ 39 

ion*4 or a promise or prediction** does not con¬ 
stitute fraud 

Materiality of representation The false repre¬ 
sentation must be with respect to a matter material 
to the contract** in the sense that it would be likely 
to affect the conduct of a reasonable man with 
respect to the sale or contract of sale,*7 and it must 
be an inducement to the contract** It may be 
stated as a general rule that a representation is ma¬ 
terial if, had it been known to be false, the defrauded 
party would not have entered into the contract of 
sale ** The false representation or concealment 
need not be the sole inducement to the contract, but 
it is sufficient to constitute fraud if it is an effective 
element or cause, along with other considerations, m 
inducing the injured party to enter mto the con¬ 
tract** 

Knoteledge of falsity of representation In ac¬ 
cordance with general rules a false representation 
of a material fact with respect to a contract of 
sale, whether made by the seller or buyer ordinarily 
IS not fraudulent, if it is innocently made wnthout 
knowledge of its fahity and with a behef m its 
truth.*! Such a representation, however, is fraudu- 


What constitutes fraud 
In greneral see Vrasid 8 8 et seq 
In maklna of contracts in general 
see Contracts SS 158-187 
74. XJ S —Woods-Faulkner 8b Co v 
Michelson, CCJLMo, 63 F2d 568 
Form of remedy as factor affecting 
essential elements of fraud see 
Fraud 8 4. 

Remedies for fraud see infra 8 40 
78. ns—Wooda-Faulkner 8b Co v 
llichelson, supra. 

Rescission for innocent misrepresen¬ 
tation see infra 5 95 
76. Oal—Beeman v Richardson, 196 
P 774, 186 CaL 280—2wart v 
Landfleld, 269 P 740, 98 Cal.App 
328 

Sinsrle misrepresentation as sufficient 
to constitute fraud generally see 
Fraud 8 7 

77 Mo —Stark Bros Nurseries, etc., 
Co V Mayhew, 141 SW 488, 160 
Mo.App 60 
66 C J p 122 note 48 
Repzasentation and warranty dis¬ 
tinguished see infra 8 804 
7a Ark.—Hunt v Davis, 185 SW 
468, 98 Ark. 44 

79 Vt.—Holbrook Grocery Co v 
Armstrong. 122 A. 458, 97 Yt. 197 
80i CaL—Earl v Saks & Co, 226 P 
2d 840, 86 Cal 2d 616 
Form of representation generally see 
Fraud 88 8, 9 
Silence or concealment 
As fraud in connection with oon- 
tracts generally see Contracts 8 
165. 


As fraudulent representation gen¬ 
erally see Fraud 56 16, 16 
By buyer see infra 8 45 
By seller see inftu 5 42 
81. Cal—^Earl v Saks 8b Co supra. 
Interpretation of representations 
generally see F^raud 8 14. 
BeasoaahZe end aatiolpated Intopre- 
tation 

Misstatement need not be in any 
particular words as long as impres¬ 
sion created by statement was one 
which reasonably could be derived 
from statement made, and which one 
making statement could reasonably 
have anticipated.—^Bullard v Citi¬ 
zens' Nat. Bank, 160 So 280 173 
Miss 450. suggestion of error over^ 
ruled 162 So 169, 178 Miss. 450 
88. Wls.—Prime Mfg Co v Alien- 
Hough Carryola Co, 246 NW. 70, 
210 Wls 72. 

55 OJ p 122 note 48 
ICsrepresentatton of state of mind 

(1) A misstatement of a state of 
min d may be a misstatement of 
'fact"—Rlpka ▼ Phllco Corp, DC 
NT., 66 FSupp 21, affirmed, CCA., 
164 F 2d 60L 

(2) State of mind as a fact gen¬ 
erally see Fraud 5 18 

88. La.—Reed 8b Brown v Morning 
Treat Co, App, 164 So 449 
Ohio—Snoderly v Brown, App., 91 
NJB1.2d 21 

65 CJT p 122 note 52 
84. Wls .—Prime Mfg 06 v Alien- 
Hough Carryola Oo, 246 NW 70, 
210 Wis. 72. 
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85. OsL —Dasher v International 
Harvester Co of America, 156 S EL 
211, 42 GaJLpp 180 
Iowa.—Rowe Mfg Co v Curtls- 
Straub Co., 278 NW 895, 228 Iowa 
858 

88. US —Woods-Faulkner 8b Co v 
Mlchelson, CC.A.MO., 68 F2d 669 
La.—Robertson v Coffee, App, 50 So 
2d 669 

N J—SCblossmans, Inc v Nlewlnskl, 
79 A.2d 870, 12 NJ Super 500 
65 C J p 122 note 48, p 128 note 69 
87 CeJ—C ostello v Roer 175 P2d 
65, 77 CaLApp 2d 174 

88. La.—Robertson v Coffee, App, 
50 So 2d 659 
56 C J p 128 note 68 

89 Cal—Costdlo V Roer, 175 P2d 
65, 77 CaLApp 2d 174 

55 OJ p 122 note 70 

90u US—Woods-Faulkner V Mlchel¬ 
son, aCAAfo, 68 F3d 569 
Cal —Elliot V Federated SVuit 8b 
Vegetable Growers, 391 P 681, 108 
Cal App 412. 

Minn—Goldflne v Johnson, 294 NW. 

459, 208 Minn. 449 
65 aj p 123 note 71. 

9L Oa.—Johnson v Fhiford, 7 SB. 
2d 574, 61 Ga.App 805 

56 OJ p 124 note 76 

Innocent misrepresentation in con¬ 
nection with sale or contract of 
sale generally see supra S 87 
Soiantar 

(1> In order to establish fraud it 
is necessary to show scienter—First 
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lent if the party making it knows or has good rea¬ 
son to know that it is false,^2 or if he makes it 
without an honest belief m its truth,or recklessly 
without knowledge whether it is true or false®** 

As a general rule, if one party makes a positive 
statement of a matenal fact concerning the sale 
being n^otiated, it implies a representation of 
knowledge, and is fraudulent if it is in fact false,®^ 
particularly where the representation is of a fact 
peculiarly within the maker’s knowledge For ex¬ 
ample, if the seller makes positn e false statements 
of fact for the purpose of inducing a sale, and the 
buyer nghtfully relies and acts on such representa¬ 
tions, it constitutes fraud, without regard to whether 
the seller knew his statements to be false or acted 
recklessly in making them without knowdedge of 
their truth or falsity,®^ and without regard to 
whether the representations were made mnocently 
or fraudulently It has been held that a positn e 
false representation as to a matenal fact is fraudu¬ 
lent even though the maker believes it to be true, if 
the representation is not warranted by any' informa¬ 
tion possessed by him or he has no reasonable 
ground for believmg it to be true,®® but there is 
also auihonty to the contrary ^ 


Intent In order to render a representation fraud¬ 
ulent, It must be made with the intention that it 
should be acted on by the injured party'® It has 
been held that the representation must be falsely or 
fraudulently made,® and that there must be an in¬ 
tent to deceive and defraud,^ at least where it does 
not appear that the party making the representation 
knew It to be false 5 However, it has been held that 
if the representation is made with knowledge of 
Its falsity or recklessly -without knowledge of its 
truth, and is relied on by the injured party, it is 
immaterial, where the fraud is invoked in avoidance 
of, or as a defense to, an action on the contract, 
whether or not the party making the representation 
actually intended to defraud,® and that in such case, 
It ts sufficient if the representation wras made -with 
the intent to induce the other party to enter mto the 
contract of sale ^ 

Rehance on representations It is essential that 
the representation be one on which the party to 
whom it is made has a right to rely,® and that, act¬ 
ing w-ith ordinary prudence, he is deceived and does 
rely on it as an mducement to his entering into the 
contract of sale,® since if the party, whether buyer 
or seller, to be affected by the representation does 


Acceptance Corp v Eenneds, DC 
Iowa, 95 FSupp SSI 

(2) Scienter on part of seller may 
be proved by showinsr that seller had 
actual knowledge of falsity of repre¬ 
sentation, that statement was made 
as of the knowledge of the seller or 
in such absolute, unqualifled, and 
positive terms as to imply his per¬ 
sonal knowledge of the fact when in 
truth he had no knowledge whether 
statement was true or false, or that 
sellers special situation or means of 
knowledge were such as to make it 
his duty to know as to the truth or 
falsity of the representation.—First 
Acceptance Corp v Kennedy, supra. 

Snowlsdge of priaolpal 
A sale will be set aside even where 
agent made misrepresentation or 
suppressed facts innocently as re¬ 
sult of principal's failure to divulge 
facts to him.—American Guaranty 
Co V Sunset Realty & Planting Co, 
28 So 2d 409, 208 La. 772 

92. Mo—Rider v M. & K. Motor 
Co. App., 281 SW2d 277 

Wns —^International Shoe Co v 
Hughes, 287 NW 77, 206 Wis. 474 
55 CJ p 124 note 77 
Buyer's statement as to financial con¬ 
dition see infra $ 48 

93. CaL—Spreckels v Gorrlll. 92 P 
1011 153 Cal 888 

KM—Shackett v Bickford, 65 A. 
252, 74 KH. 57 124 Ani.SR. 983, 
7 L.RJLMS, 646. 


9^ WlB —International Shoe Co v 
Hughes 287 NW 77, 206 Wim 474 
55 C J p 124 note 79 
Bepresentations as to quality or oon- 
ditloiL 

(1) Representations as to quality 
or condition which are false are 
fraudulent when made without know¬ 
ing whether or not they are true — 
Shackett v Bickford, 65 A. 252. 74 
KH. 57, 60 124 Am SR. 983, 7 L.R. 
AMS, 646—55 C J p 144 note 1 

(2) Representation as to quality or 
condition as fraud generally see in¬ 
fra 5 48 

96. La.—Corpus Jlirls quoted ia 
Roby Motors Co v Price, App, 
178 So 798, 795 

Mo—^Ruler v M. & M Motor Co, 
App, 231 SW2d 277 
55 C.J p 124 note 80 

96. La.—Corpus dials quoted in 
Roby Motors Co v Price, App, 
173 So 793, 795 

55 CJ p 124 note 8L 

97. La.—Corpus dials quoted ia 
Roby Motors C6 v Price, App., 
178 So 798, 795 

Miss —^Lizana v Bdward Motor Sales 
Co, 141 So 295, 168 Miss 266-^ A. 
Fay & Egan Go v Louis Cohn & 
Bros., 130 So 290, 158 Miss 788 
55 (U p 125 note 82 

98. La.—Corpas dials quoted la 
Roby Motors Co v Price, App, 178 
So 798, 795 

55 CJ p 126 note 88. 
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99 Okl —Leasure v Hughes, 178 P 
696, 72 Okk 75 

1 Md.—Standard Horseshoe Co v 
O'Brien, 46 A. 846, 91 Md 75L 
9. Mo —Ruler v M. & M. Motor Co., 
App. 281 SW2d 277 
NT J —Schlossman’s, Inc. v Niewlnski, 
79 A.2d 870. 12 NJ Super 500 
55 CJ p 135 notes 88 91 
Intent to Induce action as essential 
element of fraud generally see 
Fraud S 22 b 

8. NJ—Schlossmans, Ina v Nle- 
winski, supra. 

4. Ark.—Hembey v Cornelius, 81 S 
W2d 589. 182 Ark. 417 
Ga.—Johnson v Fulford, 7 6M.2d 
574, 61 Ga.App 805 
Mural fraud Is not essential — 
Kimbrough v Adams, 16 SM 2d 96, 
65 GaA.pp 586 

B. Ma—^McDonald v Trafton, 15 
Ma 225 

6. T7 S —^Independent Harvester Co 

V TInsman, HL, 253 F 936, 166 
CCJL 86 

55 C J p 125 note 90 
7 ITS—^Independent Harvester Co 

V Tinsman, supra. 

65 C.J p 125 note 9L 

8. FUl—F ote V Reitano, 46 So 2d 
891 

La.—Robertson v Coffee, App, 50 Sa 
2d 659 

55 C J p 126 note 94 

9 Fla—Fote v. Reitano, 46 So 2d 
891. 



77 0 J S 


8AZE8 


not rely on it, either because he does not believe it 
or because he relies on his own judgment or the 
result of his own investigation, he is not deceived 
and there is no fraud as to hini,io as where he has 
knowledge of the true facts before executing the 
contract, or an equal means of acquiring such knowl¬ 
edge However, it has been held that the mere fact 
that he has obtained other information is immatenal, 
if It does not disclose the falsity of the representa¬ 
tion,^^ and the fact that a considerable time has 
elapsed after the representation before he enters 
mto the contract does not necessarily show that he 
IS not entitled to and does not rely on it^^ 

Injury While it is broadly stated that in order to 
avoid a contract of sale or recover damages for 
fraudulent representations, the complaining party 
must have been injured or prejudiced by reason of 
the other party’s fraud,!^ there is substantial au¬ 
thority that pecuniary or monetary damage is not 

—^Robertson v Coffee, App 
So 2d 659 

55 C JT P 126 note 95 

10. Ky —Phelps v Home Owned 
Stores, 46 8 W 2d 1090, 242 Ky 631 

65 C.J P 126 note 96 

11. Ark.—Cochran v Peoples* Exch. 

Bank, 4 SW2d 515, 176 Ark. 880 

Pa.—^McEvoy V Samuel, 121 A 189, 

277 Pa. 870 

Buyer's means of knowledge see 
infra 9 41 b 

12. US —Woods-Faulkner & Oo v 
Michelson. CCJLMo, 68 F2d 569 

65 C J p 126 note 99 

18. Mass.—Reeve v Dennett, 11 HE. 

938, 145 Mass. 28 
55 G J p 126 note 1 

14, TJ S —-Woods-Faulkner v Michel¬ 
son, CCJLMo, 68 FSd 569 
Mont.—^Mason v Madson, 4 P 2d 475, 

90 Mont. 489 

Tex.—Alamo Auto Sales Co 
Herms, ClvApp, 184 SW 740 er¬ 
ror refused 
55 C J p 126 note 6 
Necessity for damage or Injury 
Generally see Fraud 9 40 
In connection with contracts gen¬ 
erally see Contracts 9 164 
Ooatraot for lambs from seller’s crop 
Where the buyer purchased a spe¬ 
cified number of lambs from the 
seller's crop for the ensuing year, 
and the seller's crop being Insuffi¬ 
cient, he procured lambs from an¬ 
other to fulfill his contract, the buy¬ 
er was denied rescission where he 
failed to show any damage.—Mason 
V Madson, 4 P 2d 475, 90 Mont. 489 
lioss dne to laok of business abilliy 
The buyer of a business may 
rescind where he was Induced to 
make the purchase by fraudulent 
misrepresentations, although his re¬ 
sulting economic loss was due to his 


essential to support the rescission of a sale or 
contract of sale for fraud,i5 the injury or 
prejudice must be such that a denial of relief would 
be inequitable.^^ In any event, if the damages 
amount to an appreciable sum, the exact amount 
need not be shown 

Represefitations by or through third petson A 
false representation with respect to the sale or its 
subject matter, made to a third person, is not 
fraudulent unless it is made for the purpose of being 
commumcated to the other party to the contract of 
sale,18 but if it is made with that intention, and is 
actually communicated, the effect is the same as if 
made to the other party directly i® As in the case 
of representations by agents in general, as discussed 
m Agency § 236, if an agent of one of the parties 
acts for him m negotiating the sale, and in the 
course thereof makes false and fraudulent repre¬ 
sentations, the fraud is the fraud of the principal 

(2) Thus a fraudulent represen¬ 
tation by the seUer as to the cost of 
the property does not entitle the 
buyer to rescission in the absence of 
a showing of injury or damage — 
Cooper V Harr, 80 N’W8d 568, 149 
Neb 211 

SCodel of motov vehiole 
Purchase of motor vehicle, whi<di 
is a model a year earlier than repre¬ 
sented, may be rescinded without a 
showing of a difference in value — 
Montague v Monk, Tex.ClvApp., 44 
S W 2d 451 
Sale at xednoed pzlea 
Where the seUer and the proposed 
donee of property entered into a 
secret agreement under which the 
donee paid part of the purchase 
price and the donor purchased the 
property at what purported to be a 
reduced price, the seller was held 
guilty of fraud and the buyer enti¬ 
tled to rescind.—Earl v Saks & Co, 
226 P2d 840. 86 CaL2d 602 

16. Tex.—'Powell v Rockow, 92 S 
W 2d 487,127 Tex. 209 

17 ’Cal—^Munson v Fishbum, 190 
P 808, 183 CaL 206—J B Colt Co 
V Frietas, 244 P 916, 76 CalApp 
278 

Slight pemmiacy loss Is snffloient 
to Justify a court of equitj in re¬ 
scinding a contract of sale Induced 
by the seller's fraud.—^Eanaman \ 
Hubbard, 222 SW 151. 110 Tex. 560 

18. NY—'Van Hleek v Leroy 4 
Abb Dec 479, 4 TranscrJL 295 4 
AbbPr.NS. 481. 

56 C J p 122 note 67 
Representations not made to de¬ 
frauded party generally see Fraud 
9 86 

18. NT—'Walker v Anglo-Amerl- 
I can Mortg etc., Co., 25 N Y S 432. 
I 72 Hun 834. 
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lack of business ability and would 
have occurred had the representa¬ 
tion been true—FTahm v Moore^ 11 
P 2d 593, 168 Wash. 212 

18. ITS—'Woods-Faulkner & Co v 
Michelson, CCA.MO., 68 F2d 569 
Cal—Earl v Saks & Co, 226 P2d 
840, 86 Cal 2d 602—Costello v 

Boer, 175 P 2d 65. 77 CaLApp 2d 174. 
NY—-Erinsky v Title Ouaxantee & 
Trust Co.. 298 NTS 81, 163 Mlac. 
833 

Tex.—'Montagne v Monk, dvApp, 
44 SW2d 451. 

65 CJ p 127 note 8, p 181 note 64 
[c] 

Damage htld not gist of suit 
US—Woods-Faulkner & Co v Mi¬ 
chelson, CCAAfo, 68 F2d 569 
Something differeiLt from bargain 
It is sufficient that the contract 
gives the complaining party some¬ 
thing different from that for which 
he bargained, and that he contracted 
in reliance on the fraudulent mis¬ 
representation and might not have 
contracted in the absence thereof— 
Erinsky v Title Guarantee & Trust 
Co., 293 NTS 31, 163 Mlsc. 838 
CompUanoe with contract 

(1) Where the seller by fraud or 
false representations has conveyed to 
the buyer or Induced him to accept 
something not contemplated by his 
contract, he may rescind the sale 
without showing that he has sus¬ 
tained any pecuniary injury or dam¬ 
age, but where he receives what he 
actiially purchased, and bases his 
right to rescind on some false repre¬ 
sentation as to its quality, condition, 
or matter affecting Its value, he 
must show that he was misled to his 
injury and damage—Cooper v Marr 
80 NW2d 668. 149 Neb 211—Jak- 
way V Proudflt, 106 NW 1039. 109 
N W 868, 76 Neb 62, 14 AnmCas 258 
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and he is bound by its effect on the contract,-® un¬ 
less, as know-n to the other party, such representa¬ 
tions are be>ond the scope of the agency One 
party to a contract of sale, ho\ve\er, cannot a\ail 
himself, as against the other party thereto, of false 
and fraudulent representations uhich were not made 
by such other party or his authorized agert, but by 
a third person ,22 unless the other part} has referred 
him to such third person for information,^® or, 
with knowledge of its falsit}, has acquiesced m a 
misrepresentation made by the third person 2 * 

WTiere sale of a chattel is made for the mutual 
benefit of the sePer and another, and is procured 
b> false representations of one of them, active co¬ 
operation of the other, by statements inducing the | 
buyer to accept and rely on the representations, con- 
sbtutes collusion 2® 

§ 40. -Effect of Fraud 

A contract of sale or to tell which Is entered fnto 
through fraud on the part of the buyer or the seller 
Is not void, but Is voidable at the Instance of the de« I 
frauded pai^. 


A contract of sale or to sell uhich is entered mto 
through fraud on the part of either the bu}er or 
seller is affected m its entirety by the fraud.^® The 
contract, however, is not void, but is merely voidable 
at the instance of the defrauded part} ,27 and re¬ 
quires timel} 28 and afnnnatn e^® action on his part 
to relieve himself from its obligation, and this is 
equally true whether the sale is on credit or for 
cash.8® The fact that the defrauded party breaks 
the contract before he discovers the fraud does not 
depn\e him of the rights he would otherwise have 
because of the fraud.®! 

Remedies On disco\ enng the fraud by which he 
was induced to enter into the contract, the defrauded 
party has an election of remedies ®2 He may affirm 
the contract and mamtain an action to recover the 
damages he has sustained by reason of the fraud, 
or set up such damage by way of recoupment or 
counterclaim, he may rescind the contract and 
pursue remedies based on such resassion, or he may 
sue m equity to reform the contract or to cancel or 
resemd it and for other equitable relief ®® It has 


ao XC—J L Case Threshing 

Co V McKay, 77 S E. 848, 161 XC 
584 

55 C.J p 122 note 60 
ai. N J—Steiner Mfg Co v Kocha- 
nlewicz, 128 A. 608, 3 X JMlsc 487 
affirmed 133 A. 891. 102 KJLaw 
468 

55 C.J P 123 note 61 

aa; NJ—^Brounfield V Denton 61 A. 

378, 72 XJLAW 235 
NT—Morris v Wells. 7 NTS 61, 
as. Tex.—Cabaness v Holland, 47 
SW 879. 19 Tex.Clv.App 888 
55 CJ p 123 note 63 
as. Ala.—Penry v Johnston, 59 Ala. 
648 

55 C J p 128 note 64. 
as. Kan.—^Blce v Nelson, 180 P 206, 
181 P 558, 105 Kan. 23 

aa. Miss—J A. Fay & Egan Co v 
Louis Cohn & Bros, 180 So 290, 
158 Miss 783 
55 OJ p 127 note 14. 

Effect of fraud on contracts gener¬ 
ally see Contracts S 165 
**As laf” eoBtraot 

Fraud will vitiate an ‘*a8 is** con¬ 
tract, provided it consists of some 
representation, trick, artifice, or de¬ 
vice which prevents the coming into 
existence of any valid contract at 
all—^Distributors Inv Co v Patton, 
110 SW2d 47, 130 Tex. 449—Pack- 
ard-Dallas. Inc., v Carle Tex.Civ 
App., 163 SW2d 785, error refused. 
Contiaot for pinroliaso of isiid sad 

Mich.—Gyles v Stadel. 238 N W 339, 
252 MKA. $49 

S7. US—Joseph MartInelU & Co 


V Simon Siegel Co CA.Ma88., 176 
F2d 98 18 A.L.B 1243 

Conn.—^Dwyer v Bedmond, 124 A. 7, 
100 Conn. 393 

Fla.—EL EL Alley Co v BaU, 186 So 
704, 102 Fla. 1034 

Ga.—Kimbrough v Adams, 16 S EL2d 
96, 66 Ga.App 586 

Ind.—Wolfeld v Hanika^ 179 NEL 
178, 95 lnd.App 44 

Miss.— Corpus Juris cited in. Dukes 

V SUte, 181 So 518, 519, 181 Miss 
704 

Mo —Shearer Motor Co v Burmels- 
ter, App, 216 SW2d 955 
Okl —Alexander Hamilton Institute 

V Wayne, 98 P2d 37, 186 Okl 358 
Tex.—McCaskey Cash Register Co 

V Krause, GUvJLpp, 81 SW2d 858 
55 C J p 127 note 15 

Fre\ention of transfer of title by 
fraud see infra 9 249 
Ratification of voidable contract see 
infra 5 69 

Only in an unusual ease is a sale 
induced by ftaud void.—In re Jean- 
droa Dye & Print Works, D C Blass, 
22 IF Supp 26 

S8. WVCL—Myers v. Cook, 104 SB 
693, 87 W Va. 265 
55 CJ p 137 note 16 
Time for rescission see inffa S 108 
et seq 

99 NT—Baird v New Tork, 96 
NT 567 

Estoppel or waiver as to ffaud see 
infra S 66 

NT—Lembeck, etc.. Brewing 
Co V Sexton. 77 N.E. 88. 184 NT 
186 


Simon Siegel Co, C A.Ma8S., 176 
F2d 98. 18 A.LR.2d 1248 

88. N H.—Copeland v Reynolds, 164 
A. 216, 86 NH. 110 
NC—Hutchins v Davis, 62 SEL2d 
210. 280 NC 67 
55 C J p 127 note 19 
No oontraotnal limitation of rent- 
edy can oust the courts of jurisdic¬ 
tion.—Judkins Y Chase^ 116 A. 682, 
121 Me. 280 

88. Cal—Elenner v Smith, 42 P2d 
68, 2 CaL2d 537 

Del—Short & Walls Lumber Co v. 

Blome, Super, 75 A.2d 284 
Ind—Wolfeld T Hanlka, 179 N.B 
178, 95 IndJLpp 44. 

Neb—^Minneapolis-Moline Power Im¬ 
plement Co V Hanes, 288 NW 
917, 122 Neb 87L 

NM.—Stewart v Potter, 104 P2d 
736, 44NM. 460 

Wls.—^Verllnden, Welckhardt, Dor- 
noff Organ Co v McDonald, 258 
NW 369, 217 Wls. 35 
55 CJ p 127 note 24—42 OJ p 778 
notes 98-96 

Action for damages for fraud gen¬ 
erally see Fraud 5 62 et seq 
Cancellation for ffaud generally see 
Cancellation of Instruments S 80 
EVaud as defense to action for 
Damages see inffa | 465 
Price or value see luftei 5 448 
Recovery of goods or proceeds see 
Infra 5 412. 

Recovery of: 

Goods see infra f 412 
Purchase money paid see Infra S 
494 

Reformation for fraud generally see 
Reformation of Instruments S 29. 


81. U &—Josexdi Martinelli 6b Co v 
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been held that the defrauded party may elect to 
affirm the contract m one action, and to repudiate 
it in another, although both arise out of the same 
transaction, if they invohe distinct issues ,^4 but 
it has also been held that he may not affirm the con¬ 
tract in so far as it pro\'ides for the transfer of title, 
and rescind it as to the amount of the purchase 
pnce,*5 and that where he elects to affirm the con¬ 
tract, either party may enforce his respectne nghts 
thereunder 

§ 41. -Fraud of Seller in General 

a. General rules 

b Buyer’s reliance on representations 
c Where warranty accompames sale 

a. General Buies 

Fraud by the seller consists of any fraudulent act 
or conduct by the seller or his agent whereby the buyer 
Is deceived to his injury or of a false and fraudulent rep¬ 


resentation whereby the buyer. In Ignorance of Its fals¬ 
ity, and In reliance thereon, Is induced to enter the sale 
or contract of sale to his Injury. 

In accordance w ith the general rules, it constitutes 
fraud, for which the buyer may resand the con¬ 
tract, and recover the purchase money whidi he has 
paid, or of which he may avail himself as a defense 
to an action for the purchase price, or as a ground 
for the recovery of damages, where the seller or 
his agent is guilty of any fraudulent act or conduct 
b> which the buyer is decayed to his mjury,®^ or 
where he makes a false and fraudulent representa¬ 
tion wffiereby the buyer, in ignorance of its falsity, 
and in reliance thereon, is induced to enter into the 
contract to his injury®® Every false statement 
made by a seller, however, is not necessarily fraudu¬ 
lent m lawr®® The misrepresentation must be ma¬ 
terial^® and must, as discussed mfra § 43, relate 
to a past or present fact m connection with the 
article or goods sold, as distingmshed from the mere 


Remedies of \ 

Pefrauded 

Buyer srenerally see infra 8 496 
Seller srenerally see Infra 8 388 
Party defrauded as to contracts 
generally see Contracts 8 
Rescission for fraud see infra 8 95 

84i Conn.—^Dwyer v Redmond, 124 
A. 7, 100 Conn. 398 

85. Cal—Hogan v Anthony, 198 P 
47, 62 Cal App 158 

42 CJ p 778 note 97 

86. NO —^Hut^ns v Davis, 62 SJBl 
2d 210, 280 NC 67 

87 NH.—Copeland v Reimolds, 164 
A. 215, 86 NJSL 110 
55 C J p 181 note 68 
Action for damages for fraud gen¬ 
erally see Fraud 8 62 et seq. 

Fraud as defense to action for pur¬ 
chase price see infra 8 443 
Recovery of purchase money paid 
generally see infra 8 494 
Remedies of defrauded buyer gener¬ 
ally see infra 8 468 
Rescission for fraud generally see 
Infra 8 95 

SSL Cal—Henner v Smith, 42 P2d 
68. 2 Cal 2d 537 

HI—Kortum V Ludwig, 41 NB.2d 
889, 814 lUApp 800 
Iowa.—^Blecher v Schmidt, 285 NW 
84. 211 Iowa 1068 

Mo—^Ruler v M. & M. Motor Co, 
App.. 281 SW2d 277—O Hanlon v 
Grand Nat. Co., App, 89 SW2d 
79 

NJ—Schlossman's, Inc., v Niewin- 
aki, 79 A.2d 870, 12 NJ Super 500 
Or—’Weiss v Gumbert, 227 P2d 812, 
rehearing denied 328 P2d 800 
Tenn.—O' B Colt Co v Odle, 4 Tenn. 
App 174. 


I Te't—C V Hill A Co V Frick, Civ 
I App, 185 SW2d 582 
55 C J p 181 note 64 
What constitutes fraud generally see 

supra 8 89 

89 Wash.—O'Neil v Washelli Ceme¬ 
tery Assoc., 244 P 990. 138 Wash. 

566 

55 C J P 182 note 65 

40. ITS—’Woods-Faulkner & Co v 

Michelson, CCA.M 0 ., 68 F2d 569 
55 C J p 133 note 66 
S a le s to otSieirs 

(1) Where seller’s agent negotiat¬ 
ed contract by representing that buy¬ 
er was to ha\e no competition in seJe 
of material, such representation, if 
willfully false, constituted ground 
for repudiation of contract.—Dura* 
lith Corporation v Van Houten. 174 
A. 484. 118 NJJiaw 874 

(2) Merchant who purchased Jew¬ 
elry and relied on agent's misrepre¬ 
sentation that seller had not sold 
similar merchandise to other mer^ 
chants in city was held not liahle 
for price—Continental Jewelry Co 
V Williams, Tex.CivJVpp, 87 SW2d 
218, error dismissed. 

Bepresentattons hSld niatsrlal 

(1) In general—^Elliott v Federat¬ 
ed Fruit & Vegetable Growers, 291 
P 681, 108 CalA^pp 412—65 OJ p 
182 note 66 [aJ-Cd] 

(2) Representation that similar 
contract had been entered into with 
customer's business competitor—C 
J Howard, Inc., v C V Nalley & 
Co. 161 6B 880. 44 Ga^pp 811 

(8) False representations of one 
contracting to sell hotel that it had 
good reputation and charged no more 
titAJi OPA prices.—Costello v Roer, 
175 P2d 65, 77 CalApp 2d 174. 

I (4) Misrepresentation of income of 

669 


a business sold.—Bologa v Pitsillos, 
13 NW2d 258, 808 Mich. 182. 

(5) Representation by seller of 
business that he had a lease for an¬ 
other year with right of renewal for 
two more years.—^Dodson v McBl- 
reath, 48 So 2d 861, 210 Miss. 160 

Bepreseatatioiis h^ld Immstsrial 

(1) Representation by seller of 
business that he was not going to 
remain in that kind of business.— 
Le Clercq v Michael, 199 P2d 848, 
88 CaLApp 2d 700 

(2) Seller’s misrepresentation, made 
to induce sale, that two prominent 
attorneys had purchased similar ar¬ 
ticles.—Edward Thompson Go v Pe¬ 
terson, 252 NW 488. 190 Minn. 666 

(8) Other misrepresentations held 
immaterial see 55 C.J p 182 note 66 

m 

ktepreseatatioas after sssoniioiL of 
oontraot 

(1) Misrepresentations made after 
the contract is made are ordinarily 
immaterial since they could not have 
induced the buyer to enter into the 
contract.—New Home Sewing Mach. 
Co V J M. Milners Son, 76 8W2d 
917, 266 Ky 684—45 C J p 126 note 
2 

(2) However, where a contract of 
sale is to be executed by several 
buyers, false representations made 
to one of them, after he has aiSxed 
his signature, but before it is execut¬ 
ed by the other buyers and delivered 
and accepted as a completed con¬ 
tract as an inducement to his con¬ 
sent to the delivery of the instru¬ 
ment, may be availed of by him in 
avoidance of the contract.—Zorns \ 
BrownAeld Hardware Co., Tev.Ci\ 
App, 347 SW 894—56 CJ p 126 
note 8. 



SALES 


77 C J S 


§ 41 

statement of an opinion, belief, or expectation, or 
promissory representation. The fact that the buyer 
misunderstands a representation made by the seller 
does not constitute a misrepresentation which au¬ 
thorizes a rescission 

There is no fraud where a false statement of 
fact IS retracted by the seller before the contract is 
entered mto^2 The retraction must be communi¬ 
cated to the "buyer before the contract is made,^* but 
it has been held sufficient that the retraction was 
made under such arcumstances as justified the 
seller m supposing that the buyer would learn of 

lt.^4 

b Buyer’s Beliance on Bepresentations 

Representations by the seller, although false, cannot 
be claimed to be such fraud as will vitiate a sale where 
the buyer does not rely or Is not entitled to rely on the 
representations. 

Representations of the seller, although false, can¬ 


not be claimed to be such fraud as will vitiate the 
contract of sale, where the buyer does not rely or 
is not entitled to rely on such representations,^® by 
reason of his having full knowledge of the matters 
concerning which the representations are made,*® or 
knowledge of facts sufficient to %vam him that he 
cannot safely rely on the representations,*^ or where 
he relies on an inspection or examination made by 
himself or another,*® or where an article is bought 
on inspection only, and such inspection is not pre¬ 
vented or interfered with.*® This rule applies where 
such knowledge is acquired by the buyer at any 
time before he is damaged by reason of the false 
representations,®® but the fact that the buyer ac¬ 
quires knowledge of the falsity before he takes pos¬ 
session of the property does not affect his right to 
rescind the contract where such knowledge is not 
acquired until after he has paid a substantial part 
of the purchase pnce ®i 

Meatts of knowledge According to some au- 


41. us —Farmers* Bank v Halsey 
CCA.Pa., 21 F2d 818 
4a. US—Vulcan Metals Co v Sim¬ 
mons Mfff Go, NT 248 F 858, 161 
C C A. 7, certiorari denied 88 S Ct. 
427 247 US 507, 60 L-Bd 1841. 

43. Or—Weiss v Gumbert, 227 P 
2d 812, rehearing denied 228 P2d 
800 

44. US —^Vulcan Metals Co v Sim¬ 
mons Mfar Co NT, 248 F 853, 
161 CCA. 7, certiorari denied 38 
set. 427, 247 US 507, 60 KBd 
1341 

55 CJ p 182 note 71. 

46. Fla.—Fote v Reitano, 46 So 
2d S91 

Ki —^Phelps V Home Owned Stores, 
4b S W 2d 1000, 242 Ky 531—Rosa 
\ Na\a, 31 SW2d 910, 235 Ky 
574 

55 C J p 182 note 67, p 147 note 48 
Riaht to rely on representations 
In general see Fraud 5 80 
Of buyer see infra S 45 et seq 
With respect to 

Contracts srenerally see Con¬ 
tracts 5 168 

Sales contracts In general see 
supra 5 89 

All 

All the circumstances Including 
the relative knowledge of the parties, 
are to be considered In determining 
whether the buyer in fact relied on 
the seUer s representations.—Prime 
Mfg. Co V Alien-Hough Cairyola 
Co., 245 NW 70. 210 Wls. 72 
Affidavit under inappUesMe law 
Buyer held entitled to tOiow that 
he relied on false material represen¬ 
tations in affidavit furnished by 
seller under bulk sales law, notwith¬ 
standing such law did not cover 


transaction—Walters v Hagan, 186 
SB. 563. 63 Ga.App 547 

46. La.—B J Deas Co v Texas 
Co, 129 So 678, 171 La. 87 
Tenn.—^Long v Range, 218 S W 2d 
52, 31 TenouApp 17b 
Wis —Prime Mfg Co v Alien- 
Hough Carryola Co, 245 NW 70, 
210 Wis 72 
65 CJ p 147 note 46 
Actual or constructive knowledge of 
falsity of representation generally 
see Fraud S 27 

Wliere buyer is as familiar with 
property sold as seller, essential ele¬ 
ments of deceit for representations 
with respect to character of property 
are lacking—Prime Mfg Co v Al¬ 
ien-Hough Carryola Co, 245 N W 70, 
210 Wis 72 

47 HI —Kortum v Ludwig, 41 NJS. 

2d 339, 814 lUJLpp 800 
55 OJ p 147 note 47 
Buyer must exercise all bis faouL 
ties and make use of his knowledge, 
experience, and Judgment without 
blindly accepting whatever seller 
may say—Prime Mfg Co v Alien- 
Hough Carryola Co, 245 N W 70, 210 
Wis 72 

Blank lu ooutract 
Buyer of used automobile was not 
estopped to claim rescission for false 
representations with respect to 
model because space in contract for 
year model was left blank.—^Pacific 
Blnance Corporation v McGowan, 
287 P 189, 105 CkiLApp 216 

48l us—W oods-Faulkner & Co v 
Michelson, CCA.Mo. 68 F2d 569 
Colo—^Ramstetter v MacGinnls, 68 
P2d 454, 100 Colo 494 
Fla.—^Fote Y Reitano, 46 So 2d 891. 
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X4a.—Robertson v Coffee, App, 50 So 
2d 669 

Minn.—Goldfine v Johnson, 294 NW 
459 208 Minn. 449 

NM.—^Bell V Iiammon, 179 P2d 767 
51 NM. 138 

Tenn.—^Long v Range, 218 SW2d 
52, 31 Tenn.App 176 
55 C J p 147 note 48 
Reliance as affected by independent 
investigation generally see Fraud 
9 87 

Xnvestigatloa voluntarily abandoned 
CaL—Carpenter v Hamilton, 62 P 2d 
1897, 18 Cal App 2d 69 
Biaulry wliich does not bring to 
buyer knowledge of truth or such 
facts as charge him with knowledge 
of the truth does not bar him j^m 
relying on the sellers representa¬ 
tion.—Woods-IFaulkner A Co v 

Michelson, CCJLMo, 68 F2d 569 
Oontraot reoitlag buyer’s Investlga- 
tlou 

Where court found that sale of 
business was subject to cancellation 
on ground of fraud, deception, and 
misrepresentation, fact that recital 
in memorandum agreement of the 
transaction stated that buyers per¬ 
sonally inspected and investigated 
business to their satisfaction did not 
preclude granting of relief to buy¬ 
ers—Hayden V Perry, 184 P2d 212, 
110 Colo 847 

49 Mich.—RedAeld v Bngel, 187 N 
W 60, 171 Mich. 207 

BO. NT—-Wheelock v Bennet^ 201 
NTS 706, 207 AppDlv 89 
55 C J p 148 note 60 

5L Wash—^Hahn v Brickell, 229 P 
739 181 Wash. 212, 237 P 805, 185 
Wash 189 
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thonties, if the means of knowledge with respect to 
the truth of representations are at hand and equally 
a\ailable to both parties, and the bu^er fails to 
a'vail himself of such means, he cannot impeach the 
sale on the ground that he has been deceived b} the 
seller’s false representations 52 Other authorities, 
however, hold that a seller ma> not a\ oid the effect 
of his fraudulent misrepresentations on the groimd 
of the credulity or negligence of the bujer, in rel 3 - 
ing on such representations, although the means of 
knowledge are at hand and open to him,»5 par¬ 
ticularly where the seller by fraud or artifice pre- 
Aents the buyer from making an inspection or in¬ 
vestigation,®^ or where the purchaser made known 
his unfamiliarity with the goods and declared his 
mtention to rely on the statements of the seller,®® 
or where the buyer is mduced to accept the property, 
before he has had an opportunity to inspect it, under 
the assurance that the contract will not be binding 
if the property is not as represented,®® or where he 
has not been put on notice not to rely on the seller’s 
representations ®^ 

Not equal means of knoivledge It is generally 
agreed that if the means of knowledge are not at 
hand or the buyer has not equal facilities with the 
seller for ascertaining the truth, he may rely on the 
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seller’s representations,®® as where the matters are 
peculiarl} within the knowledge of the seller,®® and 
the bu>er has no opportumty to inspect the prop- 
ertj,®® as where it is not present at the time of the 
purchase,®i and is at such a distance that the bu 3 er 
cannot reasonabl 3 * be called on to investigate it ®^ 
If the seller, having peculiar knowledge of the mat¬ 
ter, makes positne misrepresentations of material 
facts which are calculated to mislead the bu 3 er and 
induce him to bu 3 , the bu 3 er is not bound to venf 3 
the representations by an ind^endent mi estig^tion 
although he has an opportunity to do so,®® and the 
seller cannot escape the consequences of his mis¬ 
representations as constitutmg fraud, by showing 
that the bu 3 er had the opportunity to ascertain the 
truth for himself, and should not have believed the 
seller’s statements,®** and, if the buyer is inexperi¬ 
enced in bu 3 nng the goods in question, the fact that 
he made an examination and might, by a more 
thorough inquir 3 % have discovered the falsity of the 
seller’s representations does not prevent him from 
reding on such representations and subsequentl 3 
claiming that they were fraudulent®® 

c. Where Wanaaty Accompaitiies Sale 

As s general rule, the fact that the subject of a 
misrepresentation Is also the subject of a warranty does 


52 . Colo —'Hayden ▼ Perryf 134 P 2d 
213 110 Colo 347 

Fla.—Fote v Reitano, 46 So 2d 891. 
Ga.—Holmes v Walker, 63 S E.2d 
859, 207 GkL 582—^Love v Nixon, 61 
SE.2d 423, 82 OaJLpp 445 
La.—H J Deas Co v Texas Co, 129 

50 678, 171 La. 87 

NM.—Bell V Lammon, 179 P2d 757, 

51 NH 133 

Tenn.—^Long v Hange, 218 S W 2d 52, 
81 Tenn.App 176 
65 C J p 148 note 58 
Buyer held regnired to take seasosp 
able preoawtions 

HI—Hortum ▼ Ludwiy, 41 NlL2d 
889, 814 Ill App 800 
88. Ark.—Joe Lyons Mach. Co v 
Wlesrel. 271 S W 888, 168 Ark. 672 
Mich—Bailey v Perkins. 194 NW 
558 224 Mich. 27 
55 CJ p 148 not 64. 

Test nuL 

Where the falsity of the represen¬ 
tations was discoverable only after 
the vehicle had been tested by being 
driven, and no such test was made 
before the sale, the seller was not 
relieved of liability for his misrepre¬ 
sentations.—Joe Lyons Mach. Co v 
Wlegel. 271 S W 838, 168 Ark. 572 
Active vlgUaaoe not seatdred 
Prospective buyers of motortruck 
were not charged with active vigi¬ 
lance to ascertain truth of sales¬ 
man's statement, since buyers had 
right to rely on corrrectness of repre¬ 


sentation unless they knew or had 
reason to belie\e that representation 
was inaccurate—Angerosa v White 
Co, 290 NTS 204, 248 App.Div 425, 
affirmed 11 NE.2d 835, 275 NT 524 

54. Cal—Hefferan v Freebaim 214 
P 2d 886, 84 Cal 2d 715 

Colo —^Hayden v Perry, 184 P 2d 212, 
110 Colo 847 

Utah—^Mawhlnney v Jensen, 282 P 
2d 769 

55. Wis —Greene v Curtis Auto 
Co, 129 NW <410. 144 Wis 493 

58. N C —J 1 Case Threshing Mach. 
Co V McKay, 77 SEl 848, 161 Na 
684 

57. SC—Southern Iron, etc., Co v 
Bamberg, etc., R. Co, 149 S E. 271, 
151 S a 506 

66 C J p 149 note 56 

58. Cal —Carter v Carr, 88 P 2d 852, 
189 CalJ^pp 15 

Colo—Hayden v Perry, 134 P 2d 212, 
110 Colo 847 

Tex.—Jumonville Pipe & Machinery 
Co V Haslnm Lmnber Co, Civ 
App, 129 SW2d 886 
55 CU p 149 note 57 

59 Wash.—Hahn v Brickell, 229 P 
739, 181 Wash. 212, 287 P 805, 185 
Wash. 189 
55 C J p 149 note 58 


6L Ey—Hanks v McKee 2 Litt. 
227, 18 AmD 265 

Mo—^Bixler v Wagster, App., 256 S 
W 620 

68. Wis—Rogers v Rosenfeld, 149 
NW 83, 168 Wis. 285 
56 C J p 149 note 61 

68. Cal —Miller v Eisenberg, 208 P 
2d 11, 90 Cal App 2d 479 
55 C J p 149 note 62 

64. Ark.—'Hunt v Davis, 185 SW 
458, 98 Ark. 44 

55 C J p 149 note 68 

65. COlo—'Harden v Perry, 184 P 
2d 212, 110 Colo 847 

55 C J p 149 note 64 
A buyer Is not regnixed to employ 
experts to investigate matters of a 
te chni cal nature as to which seller 
has full knowledge and buyer none 
and if for this reason the in\e8tiga- 
tion is incomplete, he may show that 
he relied on representations as to 
matters whi<di he did not investigate. 
—Hefferan v Freebaim, 214 P 2d 886, 
84 Cal 2d 715—Carpenter v Hamil¬ 
ton, 62 P 2d 1897, 18 CalA^pp 2d 69 
Pact that buyer iagnires and re> 
oeives some Infoniiatloa from others 
does not preclude him from attack¬ 
ing sale because of seller's misrepre¬ 
sentations, particularly where in¬ 
formation is obtained from seller 
himself —-Woods-Faulkner & Co v 
Michelson, CCA.Mo, 68 F2d 569 


6a Mo—Bixler v Wagster, App. 
266 SW 620 
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not preclude the buyer from attacking the sale on ac¬ 
count of the fraudulent representation unless he relied 
on the warranty and not on the representation 

As a general rule, notwithstanding the seller war¬ 
rants the truth of a fact represented as an induce¬ 
ment to the contract of sale, if such representation 
IS m fact fraudulent the bu\er ma^ a\oid the con¬ 
tract for such fraud®* mstead of sumg on the war¬ 
ranty, as discussed infra § 34S et seq, and particular¬ 
ly he may a\ail himself of the fraud where the 
warranty is as to matters other than that to which 
the fraudulent representations relate®" How’e\er, 
the hiijer ma> not avail himself of the fraud where 
the circumstances are such that he must have relied 
solely on the warrant}* for protection,*® as where 
the undisclosed defect covered by the warrant}* was 
known to the bu} er at the time of the sale ** More¬ 
over, it has been held that where oral representations 
made by the seller as an inducement to the contract 
are included m w*arranties contained in the written 
contract, the representations become merged in the 
written contract,^® and the bu}cr is presumed to 
rely on such warranties and not on the oral repre- 
sentations,^! and, in the absence of bad faith on the 
part of the seller, the buyer ma> not base a charge 
of fraud on the falsity of the representations,^® 
parbcularly where the representations are included 
in the warranty at the request of the buyer 

§ 42. -Failure to Disclose Facts 

Ordinarily, a sellar Is not under a duty to speak and 
his failure to disclose material facts Is not fraud, but 
silence may be fraudulent where under the particular 
circumstances the seller Is under a duty to speak, and 


it Is generally held that the Intentional concealment of 
known latent defects Is fraudulent. 

The seller in a contract of sale ordinanly is under 
no dut} to make a full disclosure of the facts,^^ 
or to disclose all that he knows, which lessens the 
value of the property he would sell,but he may 
remain silent, leaving the purchaser to inquire and 
examine for himself,^® or to require a warranty of 
any matter the nsk of w*hich he is unwnllmg to as¬ 
sume,^® and the mere fact that the seller fails to 
disclose material facts, knowm to him and unknown 
to the bu}er, concerning the sale or its subject 
matter, does not constitute fraud against the buy¬ 
er,^® and if the seller acts in good faith, and the 
failure to disclose is due merely to carelessness or 
inadvertence, it does not constitute fraud even 
though he knows or has reason to know that such 
facts are unknown to the buyer For example. 
It IS not fraudulent for the seller merely to keep 
silent as to a patent defect or tmsoundness m the 
article or goods solds, which may be discovered 
by the buyer by the exercise of ordinarily careful 
and prudent examination.®® 

Where the seller actively conceals or suppresses 
material facts,®^ such as defects in the article or 
goods sold,®® so that they cannot be readily dis¬ 
covered by the buyer, he is gmlty of fraud as against 
the buyer, as where the seller conceals the true 
facts, either by a statement which is false, or by a 
representation which, although true as far as it goes, 
is accompanied by such a suppression of the facts as 
to convey a false impression,®® or where he with- 


66L Idaho—J. I. Case Co v Bird, 
11 P 2d 966, 51 Idaho 725 

Tex.—^Mason Gin Co v Continental 
Gin Co., CivApp., 43 SW2d 955. 
error refused. 

55 C J p 149 note 66 

Warranties generally see infra 5 SOI 
et sec 

Effect of refusal or absence of war¬ 
ranty see Infra SS 42, 43 

Rescission for fraudulent warranty 
see infra § 100 

**Warrant 3 ^* and ^^nilsrepresentation” 
and Traud** distinguished see In¬ 
fra i 304. 

67 OW—Ratliff V Farmers’ State 
Bank, 157 P 318, 67 Okl 600 

55 C J p 150 note 68. 

68. US —Reeves ▼. Coming, C.C. 
Ind., 51 F 774. 

55 C.J P loO note 69. 

69 Xeb—aiUler v Klchols, 5 Neb 
478 

TOi. Kan—Ad\ ance-Rumley Thresher 
Go Y Schawo, 268 P 788, 126 v*" 
563 

71. Idaho—^Troendly v J I. Case 
Co. 297 P 1103, 50 Idaho 506. 


Ean.—Advance-Rumley Thresher Co 
V Schawo, 268 P 738, 126 Ean. 568 

79. Idaho—^Troendly v J I. Case 
Oo, 297 P 1103, 50 Idaho 506 
55 C J p 160 note 73 

78. Idaho—^Troendly v. J. 1. Case 
Co, supra. 

55 C J p 150 note 74 

74. Iowa.—Garnet v Haas, 146 NW 
465, 165 Iowa 565 
55 C J p 133 note 76 
Silence or concealment 
As fraud in connection with con¬ 
tracts generally see Contracts S 
155 

As fraudulent representation gen¬ 
erally see Fraud 95 15, 16. 

By buyer see infra 5 45 

76. Pa.—South Bend Woolen Co v 
Jacob Reed's Sons, 116 Al. 805, 273 
Pa. 140 

65 C J p 188 note 77 

76. Cal—Dyke v Zaiser, 182 P2d 
344, 80 CaLApp2d 689 
Ohio—^Hadley v Clinton County Im¬ 
porting Co, 12 Ohio St. 502, 82 Am. 

, D 454. 


77 Ohio —Hadley v Clinton County 
Importing Co, supra. 

55 C J p 133 note 79 

78. NC—Smith V Alphin, 94 SB. 
210, 150 NC 425 

65 C J p 183 note 80 

79. Me —Milliken v Chapman, 75 
Me 806, 46 Am.R. 886 

55 C J p 133 note 81. 

80. NJD—Sockman v. Eeim, 124 N 
W 64, 19 NJD 317 

65 CJ p 188 note 82 

81. Mo—^Roede V Petty Store Co, 
App 224 SW 5 

65 C J p 138 note 88 

89 Wyo —Taylor v Cody First Nat. 

Bank, 167 P 707. 25 Wyo 204. 

65 C.J p 188 note 84. 

83. Cal—Dyke v Zaiser, 182 P2d 
244, 80 CaLApp2d 689. 

55 CJ p 184 note 86 
FnXL dlsolosnxe required 
Generally, a seller is not obligated 
to speah concerning the thing which 
he would sell but, if he undertakes 
to do so, he must not only speak the 
[truth In all he says but must tell 
Uvery material fhet and not conceal 
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holds information v hen asked for,8^ or where, by 
any act, statement, or de\ice, he misleads or induces 
the buyer to omit inquiry or examination and there¬ 
by diverts his attention from a material fact or 
defect or conceals it from view,S5 as where he mis¬ 
represents the cause or nature of a patent defect 
or unsoundness in the article, and thus throws the 
bu>er off his guard and mduces him to bu}" without 
further inquiry,*® and in some jurisdictions, these 
rules are in effect prescribed by statute *7 

Duty to disclose There is fraud, where the seller 
conceals a matenal fact, which under the circum¬ 
stances It is his duty to disclose to the buyer,** as 
where the seller knows that the buyer is ignorant of 
the facts and relies on him to tell the truth as to the 
facts of the case,** or where he kno\vs that the 
buyer is under a delusion as to the subject matter 
of the sale,** or where the fact concealed is one 
peculiarly withm the seller’s knowledge and which 
he knows is not accessible to the buyer by the 
exercise of ordinary diligence *^- This rule has been 
held to apply to representations which, although true 
when made, subsequently become false before the 
contract is completed.** 

Latent defects According to some authorities, 
unless the seller is under scmie speaal du^ by con¬ 
fidence r^osed, or otherwise, to commumcate known 
facts truly and fairly to the buyer,** if the buyer 
makes no inquiry, the seller is under no obligation 
to disclose the existence of hidden or secret defects 


known to himself and unknown to the buyer, and 
is not guilty of fraud from the mere fact alone that 
he remains silent as to such defects,*^ especially 
V here the sale is public or made m open market*® 
B} the weight of authority, hoivever, it is generally 
held that the intentional nondisclosure of a latent 
defect by the seller, when he knows that it is un¬ 
known to the buyer, and is not discoverable by 
ordinary vigilance or observation, is fraudulent,** 
eien though there is no 'warranty®^ or ihe seller 
has refused to give one,** and this rule is especially 
applicable where the buyer has made inqmiy,** or 
where the seller knows ^t the bu} er mtends to use 
the articles or goods for some purpose for which be¬ 
cause of their defects they are unfit and this rule 
has been expressly prescribed by some statutes.* 
The seller is not bound tmder this rule to exerase 
dihgence to acquire knowledge as to the value or 
quality of the subject of the sale, in order to com¬ 
mumcate It to the buyer,* he is bound only to good 
faith m disclosmg the knowledge which he actually 
has* or is chargeable with,® and, therefore, if the 
defect is unknown to the seller at the tune of the 
sale, he is not hable for fraud m the absence of an 
express representation.* Furthermore, it has been 
held that the seller is not bound to disclose, to 
the buyer, mformation as to a defect or unsoundness, 
which he does not believe exists.^ 

Where the buyer purchases on his own judgment 
and that of an expert, after full inspecbon, in order 


any facts within his knowledge 

which might materieJly qualify such 

statements as he may have made— 

Dike V Zaiser^ supra. 

M. ni^Kohl V Lindley, 89 llL 195, 
89AmJD 894. 

aa Miss —Oswald V McGehee, 28 
Miss 840 

55 C J p 184 note 87 

86. NT—White v Mowbray, 8 N 
TS 225 

55 GJ p 184 note 88 

87. Ga.—Gordon v Irvine, 81 SJBL 
151, 105 Ga. 144 

55 aj p 184 note 89 

88. Miss.—Salter v Aviation Salv¬ 
age Co, 91 So 840 129 Miss 217, 
26 A.L.R. 987 

88. Ala.—Jordan v Pickett, 78 Ala. 
831. 

Mo—Phelps V Jones, 184 SW 1067, 
141 MoApp 228 

80- NT—^Donovan v .Sollan Co., 
200 NJB. 815, 270 NT. 267, 104 
AAjSR, 646, reargument denied 2 N 
B.2d 681, 271 NT 582. 

65 CLJ p 184 note 92 

81. Ala.-^ordan v Pickett, 78 Ala. 
881. 

85 OJ p 184 note 98. 
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88. XT S —Iioewer v Harris, IN T., 67 
F 868, 6 CCA. 894. 

56 OJ p 184 note 94. 

98. HL—Morris v. Thompson, 86 HL 
16 

84. NJ—^Beninger v Corwin, 24 N 
JLaw 257 

55 CJ p 184 note 97 

95. HI—Morris v Thompson, 85 HI. 
16—^Dayton v Kidder, 105 HlApp 
107 

96. Mo—^Moore v Miller, App., 100 
SW2d 381. 

Wia.—Corpus Jails quoted In Grap 
ton & Knight Co v Mayville Shoe 
Corporation, 18 NW2d 859, 862, 
247 Wls 11. 

55 C.J p 185 note 99 

97 Wia—Corpns Juris quoted in 
Oraton & Knight Co v Mayville 
Shoe Corporation, 18 NW2d 859, 
862 247 Wls 11. 

55 OJ p 186 note 1. 

98. Wla—Oorpns JUris quoted In 
Graton Se, Knight Co v Mayville 
Shoe Corporation, 18 NJW2d 859, 
862, 247 Wis 11. 

65 C J P 185 note 2 
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Refnsal of warranty in general see 
Infra U 812, 817 

99. Wia—Oorpns Jnrls quoted la 
Graton & EZnight Co v Mayville 
Shoe CorporaUon, 18 NW2d 869, 
362 247 Wis 11. 

66 CJ p 186 notes 

1. Wis —Corpus Juris qnoted In 
Graton & Knight Co v Mayville 
Shoe Corporation. 18 NW2d 859, 
862, 247 Wla 11. 

55 C.J P 135 note 4. 

8. La—Huntington v Brown, 17 La 

Awn 45, 

65 CJ p 185 note 5. 

8. R.L—Burgess v Chapin, 5 ILL 
225 

4. ILL—Burgess v Chapin, supra 

5. Oa—Gordon v Irvine^ 81 S.B. 
151, 105 Ga 144. 

55 C.J p 185 note 8. 

6. Okl —Puls V Hombeck, 108 P 
665, 24 Okl 288. 188 AmJSLB. 888, 
29 L1LA..NS, 202. 

55 CJ p 185 note 9 

7. NC—Oerkins v Williams, 48 
NC 11 

65 C J p 185 note 10. 
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to render the sale voidable, the seller’s silence as to a 
hidden defect must be attended by circumstances 
whidx render it fraudulent,8 as under some agree¬ 
ment or relationship that makes it his duty to 
divulge the defect® 

If the sale is made expressly with all faults, the 
buyer will not be heard to complam that he has 
been defrauded,^® unless the seller uses active means 
by statements or otherwise to conceal the defects or 
to put the buyer ofi his guard and induce him to omit 
a careful inspection and inquir}* 

Defective or diseased animal According to some 
authorities, unless the seller makes some statement 
or uses some artifice or device, calculated to deceive 
the buyer or to induce him not to make inquiry, the 
mere fact that the seller knows of some latent defect 
or disease of the ammal and fails to disclose it does 
not amount to fraud but by the weight of au¬ 
thority, if the ammal is subject to any latent defect 
or disease, which materially afiFects its value or use¬ 
fulness, and which is not discoverable by ordinary 
diligence or mspection, a failure on the part of the 
seller, knowing of such defect or disease and of the 
buj'er’s ignorance thereof, to disclose such fact to 
the buyer, renders the sale fraudulent,^® as where he 
fails to disclose the fact, known to him, that the 
animal has a contagious or infectious disease,un¬ 
less he expressly sells the animal "with all its 
faults” so that the buyer is thus put on inquiry, 
or the bu>er purchases on his owm judgment and that 
of an expert, after a full inspection i® Such a con¬ 
cealment IS fraudulent, where the defect or disease is 
not readily discoverable, notwithstanding the buyer 
examines the animal and fails to discover the un- 
soundness.^7 The sale is not fraudulent, however. 


where the failure to disclose is due to the fact that 
the seller had no knowledge of any defect or disease 
at the time of the sale,i® and m good faith, repre¬ 
sents that he has no knowledge of any defect or 
disease,^® nor is it fraudulent because of his failure 
to disclose a defect which is open to the observation 
of the buyer®® 

The authorities agree that if the seller's failure 
to disclose a defect or disease of the animal is ac- 
compamed b> a statement or some artifice to throw 
the buyer off his guard and prevent him from dis- 
co%ering the true facts, it renders the sale fraudu¬ 
lent,®^ as where he represents that the animal is 
"all nght,”®® or that it has a certain disease, when 
he knows that it has a different and worse one,®® 
and this rule has been held to apply although the 
animal is sold wnth all its faulta®^ 

§ 43. -Representations of Fact or of 

Opinion or Expectation 
a. In general 

b Predictions and promissory statements 

c. Representations as to value 

d. Representations as to quality or condi¬ 

tion 

e. Representations as to quantity 
f Representations as to title 

a. In General 

A false representation by the seller, In order to con¬ 
stitute fraud, must ordinarily be a statement of fact, 
and, as a general rule, a statement by the seller of a 
mere opinion or belief will not constitute fraud 

In accordance with general rules, a false repre¬ 
sentation by the seller, m order to constitute fraud, 
must ordinanly be a statement of fact,®® and, as a 


9m Mo—Oberhnlser v Feacodk, 128 
STV 528 148 MoApp 504 

Effect of buver*s knowledge or means 
of knowleds^ In general see supra 
S 41 b 

9 Mo—Oberhulser v FeacoCk, 128 
SW 626 148 MoAjpp 504. 

IOl Conn.—West v Anderson, 9 
Oonn. 107, 21 Ain.D 737 

Mo— Ij. J Smith Constr Co v Mul¬ 
lins, 201 S.W 602. 198 MoJLpp 501 

11. Mass.—Wliitney v Boardmau, 
118 Mass 242. 

55 C.J p 136 note 14. 

18. Ind.—Court ▼ Snyder, 28 N.SL 
718, 2 Ind.App 440. 50 Am.SJEL 247 

55 CLJ p 186 note 15 

13. Fla—Kitchen ▼ Long, 64 So 
429 $7 Fla 72. L.ItA.1917C 617. 

55 CLJ p 136 note 16 

X4L Or—Gesme v Potter, 247 P. 765, 
118 Or 621. 

55 CLJ p 186 noU 17. 


15. Conn.—West ▼ Anderson, 9 
Conn. 107, 21 Am.P 787 

NC.—Pearce v Blackwell, 84 NC 
49 

16 Mo —Oberhulser v Peacock, 128 
SW 526. 148 MoAjpp 504. 

56 C J p 186 note 19 

17 Ky—Hughes ▼ Robertson, 1 T 
BMon. 216, 15 Am.D 104 

55 (U p 186 note 20 

18. OkL—Puls T Hombeck, 108 P 
665, 24 Okl 288, 188 Am.SJt. 883. 
29 LJEUL,N S., 202. 

55 CLJ p 186 note 81. 

19 Mo —Grojean ▼ Darby, 116 S.W 
1062, 135 MoApp 586 

65 OJ p 186 note 22 

90m Iowa—Dean v Morey, 88 Iowa 
120 

55 CLJ p 186 note 28 

21 Tena—Baker v Seahom, 1 
Suan 54, 66 Ain.D 724. 

I 65 C.J p 137 note 24 


22. Ala—Moncrlef v Wilkinson, 9 
So 159, 98 Ala 878 
55 CLJ p 187 note 26 
' 23. NC—Pearce v Blackwell, 84 N 
C 49 

> 55 CLJ p 187 note 26 
' 24i. Conn.—West v Anderson, 9 
, Conn. 107, 21 Am.D 787 
125 Wia—Prime Mfg C6 v Allen- 
I Hough Carryola Co, 245 NW 70, 

' 210 Wls 72 

55 CLJ p 182 note 66 
Bepresentation of Zaiw 
(1) Where defendant sold dry 
cleaning estahllshment to plaintiff 
who was denied a permit to operate, 
plaintiff would be presumed to know 
' statutory requirement that dry 
cleaning establishment display statu- 
itory permit, and of his need per¬ 
sonally to secure a permit, and plain- 
I tiff was not entitled to maintain ac- 
Itlon for ffand on ground that de- 
1 fendant misrepresented to plaintiff 
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geaeral rule, if the parties are dealing on equal 
terms, a statement by the seller of a mere opinion 
or belief with respect to the goods or property bemg 
sold IS not such a false representation as \nll con¬ 
stitute fraud as against the buyer,at least uhere 
the opimon or belief is honestly entertained bj the 
seller 27 The reason for this rule is that ordinanl> 
the buyer has no right to rely on a statement of 
mere opinion or belief 22 It is sometimes difficult, 
however, to determine whether a given statement is 
one of opinion or one of fact,*® smee whether it is 
the one or the other depends largely on the form of 
the statement, the surrounding circumstances, and 
the respective knowledge of the parties 2® A seller’s 
statement in the form of an expression of opimon 
may amount to fraud if it is accompamed by active 
misrepresentations or concealment,*^ or if it relates 
to a fact or subject of which the seller has ^eaal 


knowledge, and he states Tus opinion falsely with the 
intention of deception ,** or if it is made and in¬ 
tended to be understood and accepted as a repre¬ 
sentation of fact,** or where the expression of opm- 
lon IS so blended with, or based on, statements of 
fact as to become itself a statement of fact*^ 

*^Dealer*s talk** A seller’s commendatory ex¬ 
pressions and extravagant statements, such as men 
commonly use to puff their wares and induce others 
to enter mto bargains, and commonly called ^'dealer’s 
talk,” "trade talk,” or “puffing,” are not deemed to 
be representations of fact, and a buyer has no nght 
to rely on lliem,** and, therefore, ordinarily such 
expressions or statements cannot be made the basis 
of a charge of fraud m the sale m connection with 
which they are used,** particularly where the buyer 
IS familiar with such expressions and statements,*^ 


that plaintiff would have no tronb'e 
in securing assignment of permit.— 
Snoderly v Brown, Ohio App, SI K 
RSdSl. 

(2) PYaudulent representations as 
to the meaning of certain terms in 
the printed contract of sale are not 
representations of existinsr material 
facts which may constitute an in¬ 
ducement on which the buyer has a 
xisht to rely—^Providence Jewelry 
Go V Bailey. 128 NW 1117, 16S 
286—^Tradesman Co v Su- 
peHor Mfsr Co, 111 NW 848, 112 
NW 708, 147 Mich. 702. 

(8) Representation of law as 
fraud as to sales generally see su¬ 
pra S 8S 

(4) Representation of law as fraud 
as to contracts generally see Con¬ 
tracts 9 168 

(6) Representation of law as fraud 
generally see Fraud S 66 
26. Iowa.—Rowe Mfg Co v Curtls- 
Straub Co., 278 NW 895, 228 Iowa 
858 

Tex.—Sheehan v Tri-State Motor 
Co., dvJ^p. 64 SW2d 1047, er¬ 
ror dismissedL 
55 C J p 187 note 84. 

27 CaL—Zwart v Landfleld, 269 P 
740, 98 CalJLpp 828 

28. Wis—Prime Mfg Co v AUen- 
Hough Carryola Co., 246 NW 70, 
210 Wis. 72 
65 CJ p 137 note 82 
Reliance on representations by buyer 
generally see supra S 41 b 

29 Wash.—'Holcomb, eta, Mfg Co 
V Auto Interurban Co., 250 P 84, 
140 Wash. 681, 51 A.Ii.R. 89 

8a Wi8.-^Prlme Mfg Oo v Alien- 
Hough Carryola Co, 245 NW 70, 
210 Wis. 72 
55 OJ p 188 note 86. 

Bight to rely 

Whether a buyer exercising ordi¬ 


nary care and prudence would rely 
on the representation in view of all 
of the circumstances is to be consid¬ 
ered in determining whether the 
representation is one of fact or of 
opinion.—Prime Mfg Co v Alien- 
Hough Carryola Co, supra. 

Tarm sad maaasr of represeatatioa 
Although form of a representation 
by a seller in inducing sale, and 
manner in which representation is 
made, are not controlling, they are 
factors that should be considered in 
determining whether the representar 
tion is a statement of fact or an ex¬ 
pression of opinion.—First Accept¬ 
ance Corp V Kennedy, BCJowa, 95 
FSupp 861. 

IShipeKlos kaowiedge of s^Uear in 
maldng representations to induce the 
sale is one of the factors that must 
be taken into consideration in de¬ 
termining whether a representation 
is a statement of fact or of opinion. 
—First Acceptance Corp v Kennedy, 
supra. 

31. Cal.—Zwart ▼ Liandfleld, 269 P 
740, 93 CalApp 828—Hall v Mitch¬ 
ell, 211 P 858, 59 CalApp 743 

32. Tex.—^Murph v FOxworth, Glv 
App., 98 SW2d 817 

55 CJ p 188 note 88 
38. Mass —Stone v Pentecost, 92 
NR 1021, 206 Mass. 605. 

55 C J p 188 note 39 
84. CaL—^Davis v Monte, 258 P 852, 
81 CalJkpp 164. 

55 C.J p 188 note 40 

35. Gcl—•W illiams v Fouche, 188 S 
m 580, 164 Gcl 811. 

Iowa.-^6aar v Halversoxi, 106 NW 
108, 128 Iowa 608 

Ma—^Prince r Brackett, Shaw & 
liunt Co, 180 A. 609, 125 Me 81. 
NY—^Bareham & McFarland v 
Kane, 240 NTS 128, 126, 228 App 
Div 896 

56 C.J p 188 notes 42, 44. 
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Buyer's reliance on representations 
in general see supra 9 41 b 
‘‘Dealers talk** as fraud generally 
see Fraud 9 18 

“Puffing** defined generally see 78 
CJ S p 1262 note 48 

"Dealer’s talk” dellaed 

(1) ‘‘Dealer's talk*' is a mere af¬ 
firmation or expression of opinion — 
Commonwealth v Jackson, 182 Mass. 
16. 

(2) It is the mere language of 
commendation by which the seller 
seeks to enhance the price of his 
goods. 

Me.—-Prince ▼ Brackett, Shaw A 
Lunt Co., 180 A 509, 511, 125 Me. 
81. 

Mass.—Commonwealth y. Jackson, 
182 Mass 16 

8a CaL—Williams v Lowenthal, 12 
P2d 75, 134 CalApp 179 
Iowa.—Rowe Mfg Co v. Curtis- 
Straub Co, 278 NW 895, 328 Iowa 
858 

Mo Ctorpns Juris Mted In Dyytinen 
V Gillette Rubber Co.. 87 SW2d 
457, 239 MoApp 1113 
55 CJ p 189 note 45 

Bepresentattons held mare ^Vealer*s 
talk” 

(1) Salesman’s statement that 
goods sold were almost Indispensable 
to automobile business—C J Etow- 
ard Inc., v C V Nalley & Co., 161 
3JEL 880 44 GaApp 81L 

(2) Representations, as an induce¬ 
ment to buy dispensers, that the dis¬ 
penser was the best design on the 
market, far superior to all others, 
and that the dispenser would sell it¬ 
self when seen by prospecti\e cus¬ 
tomers—Rowe Mfg Co V Curtls- 
Straub Co., 278 NW 895, 228 Iowa 
858 

37. Ky—Crawford v. Dlvingston, 
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or has a fall opportunity to inspect and test the 
property** However, the modem tendency is to 
require honest dealing by a seller,** and it is not 
the policy of the law to extend for the benefit of 
sellers the limits of immunity for false statements 
under the guise of trade talk,^* and, therefore, this 
doctrine has no application to false representation 
of material facts, which are m their nature calculated 
to deceive, and are made with that intent,^! and 
whidi may be and are relied on by the buyer and be¬ 
come an mducmg cause of the sale.^* 

b Predictioiis and Framiasoxy Statements 

A statement by the seller which coneisU merely cf 
an unfulfilled prediction or promise as to some future 
act may not ordinarily be made the basis of a charge of 
fraud 

Since, in order to constitute fraud, a false repre¬ 
sentation must relate to a past or existing fact, 
a statement or representation by the seller ordinanly 
cannot be made the basis of a charge of fraud, 
where it consists merely of an unfulfilled prediction 
or guess as to future conditions or events,^* or 
where it consists of a mere promissory representa¬ 
tion of intention or expectation as to some future 
act or performance, which is not earned out,^^ such 


as an unfulfilled promise to assist or to furnish 
assistance to the buyer in selling goods purchased 
for resale,unless the statement is intended and ac¬ 
cepted as a representation of fact,^* or involves a 
misstatement or concealment of existing facts,or 
constitutes part of a tnck for making the sale^* 
A statement by the seller in mducmg another to pur¬ 
chase a motor vehicle that there would be no decline 
m pnee before a certam date m the future is not 
a representation of an existing fact or suffiaent 
to show fraud as such,^* and a false representation 
of authority from the manufacturer to make such 
statement is collateral to the representation as to 
the price and is not sufficient to entitle the purchaser 
to relief ** 

State of mind According to some authorities, 
a promissory statement may not be made the basis 
of a charge of fraud on the part of the seller, al¬ 
though the promise is made without any intention at 
the time of fulfilling it*^ Other authorities how¬ 
ever, hold that a promise or prediction implies a 
representation as to the seller's state of mind, which 
is a representation of fact, so that fraud may be 
based on a promise if the seller had no intention of 
performing it,^* and fraud may be based on a 


XM S W 407, 16S Kr 5S <4 XJBJL, 
K a, 640 

65 OJ p ISO note 46 
aa trS—Vulcan Metals Co ▼ Sim¬ 
mons Mfg Co, NT. 248 F 858 
161 GLCA. 7 certiorari denied 88 
act. 427, 247 US 507, 62 luSJd. 
1241. 

39 Kan.—^Topeka Mill & Elevator 
Co V Triplett, 218 P2d 964, 168 
Kan. 428 

StEiot aeoowitability for represeata- 
tioas 

The modem tendency is to hold a 
merchant to a fairly strict account¬ 
ability of his representations made 
in connection with the sale of his 
goods —^Rowe Mfg Co v Curtis- 
Straub Co, 278 NW 895 228 Iowa 
858—^Hogan v McCombs Bros., 180 
NW 770 190 Iowa 650 

4a Mass.—Noyes v Meharxy, 100 
NBL 1090, 213 Mass 598 
Tenn.—Bose v Foutch, 4 TenxLApp. 
495 

4Li U a—Harris v Bosenberger, 
Mo., 145 F 449, 76 CCJL 225, 18 
Ii.lLA.,NS, 762, certiorari denied 
27 set 778, 208 US 591. 61 L.Ed. 
881. 

Iowa.—Hogan v McComhA 160 Ml 
W 770, 190 Iowa 650 

4S. ICl^—Hall V Duplex-Power 
Csr Co.. 185 NW. 118. 168 Mich. 
684. 

55 OJ p 189 note 60 

4a Qa.—Dasher t« intemational 


Harvester Co of America, 155 8JD 
211, 42 OaJlpp 180 
Pa.—Ste\ ens-Davis Co ▼ Wisnew- 
ski ConuPL, 82 LuzXiegJEteg 78 
55 CJ p 189 note 68 
Promises and predictions* 

By buyer see infra f 46. 

As fiaud 

In connection with sales gener¬ 
ally see supra 5 89 
Generally see Fraud S 11- 

44. Ark.—Wizard, Inc., v Feldman, 
49 SWSd 861, 185 Ark. 763 
Iowa.—^Rowe Mfg Co v Curtls- 
Straub Co, 273 NW 895, 228 Iowa 
858 

Mich.—^Hughes v Wm. F V Neu¬ 
mann & Sons, 235 NW 192, 268 
Mich. 886 

Or—Widmer t Deflelman, 111 P2d 
787, 187 Or 476 

Tex.—Chastain v Gilbert, ClvApp., 
145 SW 938 
55 CJ p 189 note 54. 

Tftefniid OB reduotioB In list price 
Statement by seller for the pur¬ 
pose of inducing a purchase that he 
would refund to the purchaser any 
reduction in the list mice of the car 
before a specified date Is not a repre¬ 
sentation of an existing fact or con¬ 
dition.—Bhoup V Tanner-Bulck Co.. 
845 &W 864, 211 MoAj>p 480 
Bars vazxaaty 

Neither actual nor legal fraud 
which would void a sale can be pre¬ 
dicated on bare naked warranty, un¬ 
coupled with any representations as 
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to the existence of certain facts — 
Vevnnan v H. B Claflin Co, 82 SE. 
943 107 Ga. 89—Johnson v Fulford, 
7 SR2d 574, 61 GaA^pp 805 
45. Ark.—Wizard, Inc., v Feldman, 
49 SW2d 861 185 Ark. 752 

56 CJ p 140 note 65 
4a Mo—Franck-Philipson v Han¬ 
na, eto. Handle Co, App, 200 S W 
718 

55 CJ p 140 note 66 
4/7 OU—Nickle v Beeder, 166 P 
895 66 Okl 10 

55 CJ p 140 note 57 

4a Vt.—Harponola Co v Wilson, 
120 A. 895, 96 Vt 427 

56 CJ p 140 note 68 

4a Mo —Shoup V Tanner-Bulck Co, 
245 aw 864, 211 Mo App 480 

6a Mo —43houp V Tanner-Buick Co, 
supra. 

51 . ]£o—Toung V Hogp, 111 SW 
80. 2U Mo 444^ 18 LJEtA.,KS, 
94. 

56 CJ p 140 note 60 

sa Iowa.—Bowe Mfg Co ▼ Cnrtls- 
Straub Co., 278 N.W 895, 228 Iowa 
858. 

OkL—American Asbestos Products 
Co V Smith Bros., 78 P2d 889, 181 
Okl 850 

Or—Widmer v. Lieffelman, 212 P8d 
787, 187 Or 476 

Tex.—Mnrph v Foxwortb. dvApp.. 

98 SW2d 817 
66 CJ p 140 note 61. 
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prediction which the seller did not believe when he 
made it.^^ It has been held that a seller’s state¬ 
ment as to his intentions, true when made, is not a 
false representation, although the seller changes his 
mmd before the execution of the contract and fails 
to inform the buyer of that facL^^ 

c. Bepresentatioiia as to Value 

As a general rule, statements by the seller as to the 
value of the goods being sold, although untrue, do not 
constitute fraud, but under some circumstances such 
statements may be fraudulent, and misrepresentations 
as to extrinsic facts affecting value may constitute fraud 

As a general rule, statements by the seller as to 
the value of the article or goods being sold, al¬ 
though untrue, do not constitute fraud, affecting the 
validity of the contract of sale, since they are 
generally regarded, not ais representations of fact, 
but as mere expressions of opinion, or "dealer’s” or 
“trader’s” talk,®® on which the buyer has no nght 
to rely,®® where the parties deal on an equal foot¬ 
ing, and the buyer has an opportumty to examine 
the proper^ or an equal means of knowledge m re¬ 
gard thereto,®^ as where he has been m possession 
of, or acquainted with, the property for some time 
before completion of the contract,®® and where no 
w arr anty is mtended.®® This rule has been held 
to apply to statements as to the market value of the 
arbde or goods However, a representation as to 
value will be regarded, not as a mere expression of 
opimon, but as a representation of fact, and, there¬ 
fore, if false, will constitute fraud, where it is ex¬ 
pressed and understood as a statement of fact,®^ or 
18 coupled with a statement of fact touchmg the 


value of the propertj,®® or with a concealment of 
matenal facts,®* especially where the matter of 
value is peculiarly withm the kno\i ledge of the 
seller, and not of the buyer, and the misrepresenta¬ 
tion of value IS made with the intention that it be 
relied on by the buyer who does rely on it®® Such 
a representation may also constitute fraud, where 
the relation between seller and buyer is of a con¬ 
fidential or fiduciary nature,®® or where the price, 
induced by such representation, is so much m ex¬ 
cess of the true value as to shock the moral con¬ 
science.®® 

Extnnsic facts affecting^ value The rule that 
misrepresentations of value cannot be relied on 
as a basis of fraud has no apphcabon where the 
seller makes representations of extrinsic facts 
which materially affect the value of the prop¬ 
erty, as these are regarded, not as mere expressions 
of opmion, but as representations of fact, which, if 
false, constitute fraud,®^ as where the seller makes 
representations concerning the earnings, profits, in¬ 
debtedness, and value of a busmess on a sale of the 
busmess or good will,®* or on a sale of stock m a 
corporation conducting such business.®® However, 
It has been held that a statement of the receipts from 
a particular business refers to a business necessarily 
fluctuating, and is not an engagement that such re¬ 
ceipts will continue under the buyer’s management, 
and cannot be made the basis of a claim of fraud by 
the buyer who has had an opportumty to mvestigate 
the business.^® 

Cost of, or offer for, property Statements of what 
the seller has been offered for the property,^! or of 


88. Tex.—Hurpli v Foxwortli, su¬ 
pra. 

6^ CaL—liS derca v Michael, 199 
P2d 848, 88 CalJlpp2d 700 

86. US—Porter v Reid, DCXMass, 
79 FSupp 898 

CaL—-Williams v Lowenthal, 12 Pld 
7S, 124 CalJU>P 179 

Tenn.—^BCynatt ▼ Weaver, 12 Texm. 
Appu 60 

Tex.—Schilder t Port Worth Nat 
Co., Civ.AppL, 81 aw 2d 247, error 
dismissed. 

66 CJ p 141 note 66 

Sa Ua—Porter v. Reid, DCJCass., 
79 P Supp 898 

65 cur p 141 note 68 

Buyer's risht to rely on representa¬ 
tions generally see supra 6 41 b 

87 Or—Gripe v Wade, 261 P 72, 
128 Or 111. 

66 CUT p 140 note 68 

8a Ey—^cCoun v. Nidkell, 270 a 
W 467, 208 Ky 80 

65 CLJ p 141 note 64. 

8a Or—Blgin v Snyder, 118 P 280, 
60 Or 897. 


6a V Suffolk 

Brewing Co, 28 NE. 151, 154 Mass. 
186 26 AxnJSR. 234, 12 LJtA.,NS, 
821. 

56 CJ* p 141 note 69 
61. NC—Unltype Co v Ashcraft, 
71 am 61. 165 Na 68 
56 C J p 141 note 70 
aa Iowa.—Stotts V Pairfleld, 146 N 
W 61, 163 Iowa 726 
Tenn.—^Mynatt v Weaver, 12 Tenn. 
App 60 

aa Mo —-Davis V Porman, 129 S W 
218, 229 Mo 27 

64. Cal—Russell v Rosooe, 289 P 
185, 106 CalJ^p 298 
56 aj p 141 note 78 
aa Colo—Baum v Holton, 86 P 
154. 4 ColoJlpp 406 
m—Hauk V BrowneU, 11 NR. 416, 

120 m. 161. 

6a WVa.—Billups V Moutenegro- 
Reihms Music Oo^ 70 aSL 779, 69 
WVa. 16 

67. Okl —Anadarko Nat Bank v 
Oldham, 109 P 76, 86 QkL 129 
66 CUT. p 142 note Tt 
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BepresentatlOBS in zegpeet of fu.. 
tore proftts were held insufficient to 
support charge of fraud.—Williams 
V LowenthsJ, 12 P2d 76, 124 Cal 
App 179 

Predictions and promissory state¬ 
ments see supra subdivision b of 
this section. 

6a Mi<di.—Bologa v PitsiUos, 18 
NW2d 268, 808 Mich. 182. 

Wash.—-Weaver v Blochberger, 199 
P2d 689, 81 Waah.2d 877-^Ftaiim 
V Mooxub 11 P2d 698, 168 WaadL 
212 

56 CJr p 142 note 79 

69 R.L—Handy v Waldron, 85 A. 

884, 19 R.L 618 
55 CU p 142 note 80 
Pkaud as to sale of stocks generally 
see Corporations 9 402. 

7a NT—Rammers v Berbling, 188 
NT a 41, 66 Mlsc. 291. 

71. Colo—Cole V Smith, 58 P. 1086, 
I 86 Colo 606 
65 CJ p 142 note St 
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what it cost him,are hy some courts deemed to 
be mere expressions of opinion or immatenal state¬ 
ments on which the buyer is not entitled to rely, 
but bj other courts they are deemed to be material 
statements of facts and constitute fraud, if false 
as to the cost of the property or as to other offers 
recen ed for it In an> event, such representations 
will constitute fraud where the seller occupies a 
confidential relation toward the bu\er,^5 or where 
the selling pnce is expressly based on the cost 
pnce."^® Statements that a third person ga\e so 
much for the same or for simJar articles are gen¬ 
erally regarded as matenal 

Price It has been held that it is not fraudulent 
for die seller to state, although falsely, that the price 
of the goods sold is cheaper than the buyer can 
procure them for elsewhere,^® or to state the lowest 
pnce at which he is wnlling to sell, although the 
value of the article pro\ es to be less than the pnce 


named.'^® However, odier authonties regard repre¬ 
sentations as to pnce as statements of fact, which, 
if false, may constitute fraud against the buyer®® 
The fact that the seller’s agent, who negotiates the 
sale, conceals the fact that he is authonzed by his 
pnncipal to accept the buyer’s offer, and insists on 
a higher pnce, does not constitute a false representa¬ 
tion of or a failure to disclose a matenal fact®^ 

d. BepresentatLons as to Quality or Oondition 

False representations concerning the quality or con¬ 
dition of the goods sold constitute fraud where, under 
the circumstances, the buyer has a right to and does 
rely thereon 

False representations of fact by the seller, on 
which under die circumstances the buyer has a 
nght to and does rely, concenung the quality, char- 
acter, or condition of an article or goods sold, con¬ 
stitute fraud,®® and this rule has been held to apply, 
even though the buyer has an opportunity to m- 


72. U S.—Mackenzie ▼ Seeberser, 
Mo. 76 F 108, 22 CG.A. 88 
55 CJ p 142 note 84 
78: Tenn—Itose ▼ Foutcfa, 4 Tenn 
App 495 

65 CJ p 143 note 85 
Damage or injury Arom mlsrepresen- 
tati(m as to cost see supra S 89 
74. DS—Moline Plow Co v Car- 
son, Mo., 72 F 387, 18 CG.A. 606 
55 C.J p 148 note 86 
76. Iowa.—^Teachout v Van Hoesen, 
40 XW 96, 76 Iowa 118, 14 Am 
SR 206 1L.RA. 664 
55 CLJ p 143 note ST 
7B. Ark.—Mason v Thornton, 84 S 
W 1048, 74 Ark. 46 
Kan.—Slerick ▼ Reid, 38 P 814, 64 
ISaiL 579 

77 Ma—Caswell v Hunton, 82 A. 
899, 87 Me 277 

55 C.J p 143 note 89 

7& Mich.—Mayo \ Latham, 128 N 
W 561. 159 Mich. 136 

78L Iowa.—Fruit Dispatch Co v CL 
C Talt Co., 197 NTV 302, 197 Iowa 
409 

56 CLJ p 143 note 93 j 

aa Colo—Bigger v HoUworth, 194 
P 940, 69 Colo 43L 
55 G.J p 143 note 94 

81. Vs.—Pocahontas Guano Co v 
ColUns-Plass Co., 88 SB 66, 118 
Va. 659 

88. Minn.—Ooldflne v Johnson, 294 
MW 459, 208 Minn. 449 
Tez.—Stallings v Moore. Civ App, 
78 SW2d 562—Auburn Dallas Co 
V Stewart, Ciy.App, 46 S.W2d 386. 
error refused. 

55 CLJ p 143 note 99 
Misrepresentations as to condition 
and quality as fraud generally see 
£Yaud 9 58 o. 


Bepxesentatioiis as to motor vehicles 
hold not mere opSaions 

(1) That the vehicle ie of a certain 
year of manufacture 

CaL—California Steams Co v Tread¬ 
well, 256 P 594 88 GaLApp 69 
Miss.—CknpitB Jturis dted in Wil¬ 
liams V Mcaain, 176 So 717, 719, 

180 Miss. 6 
42 CJ p 777 note 62. 

(2) That the vehicle is ‘*the latest 
model**—Pelletto v Mann Auto Co., 
225 P 1067, 116 Kan. 16 

(3) That the vehicle is of a sped- 
fled horsepower—Muir v Edelen, 160 
S W 1048, 156 Ky 212 

(4) That the vehide will dimb 
hills in high speed from a standing 
start—Muir v Bdelen, supra. 

(5) That the vehide contains a 
certain kind of motor—Standard Mo¬ 
tor Co V Pdtzer, 128 A. 451, 147 
Md. 509 

(6) That the vehide has a motor 
manufactured in a certain year— 
Dwyer v Redmond, 124 A. 7, 100 
Conn. 893 

(7) That the vehide Is equipped 
with a gasoline tank of specified 
capadty—Muir v. Bdelen, 160 SW 
1948, 156 Ky 212 

(8) That the carburetor of the ve¬ 
hide is of first-class make and con¬ 
struction.—^Muir V Bdelen, supra. 

(9) That the vehide has previous¬ 
ly been used only for a certain tlma 
—Standard Motor Co v. Peltzer, 128 
A. 451, 147 Md. 509 

(10) That the vehide has gone 
! only a spedfied distance.—Laurel 
Auto Supply Co V Sumrall, 185 So. 
566, 184 Miss. 88—Llzana v Bdward 

^ Motor Sales Co^ 141 So 295. 168 
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Miss 266—Mash IQssisslppl Valley 
Motor Co V Childress, 125 So 708, 
166 Miss. 167—42 CLJ p 778 note 7L 

(11) That the vehide is practical¬ 
ly new and has been used only in 
demonstrating 

Ill—^Ballard v Byerly Auto Oe., 288 
llLApp 522 

Tex.—Avery Co v Staples Mercan¬ 
tile Co, avApp, 188 SW 48 

(12) That previous use has im¬ 
proved the mediant cal condition of 
the vehida—Mooney v Cyriacka 
195 P 922, 185 CaL 70. 

(13) That the vehide is in good 
condition, when in fact it is con¬ 
siderably worn or materially dam¬ 
aged.—Taylor V Cody First Nat 
Bank, 167 P 707, 25 Wyo 204—42 
CU p 778 note 74. 

(14) That a motor truck is of a 
certain capadty 

Cal—Hogan v Anthony, 198 P 47, 
62 Cal App 158 

NJ—^Kvedar v Shapiro, 119 A. 104, 
98 NJLaw 225 

(15) That an dectrle automobile 
is equipped with a certain make of 
battery—Jones v Magoon, 188 NW 
686, 119 Minn. 484. 

(16) That an electric automobile 
will travel a spedfied distance on a 
single charge of its batteries.—Jones 
V Magoon. supra. 

Beduoed price 

The fact that a small deduction 
from the list price of a car was made 
because of its having been used oc¬ 
casionally for demonstrating purpos¬ 
es is no ground for defeating relief 
to the buyer for a misrepresentation 
that it was In good condition.—Avery 
Co V Staples Mercantile Coi, Tez. 
CivApp.. 183 SW 48. 
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vcsbgate,*® and althougli the seller's representation 
IS a repetition of a statement of a former owner 
This rule is particularly applicable where the seller 
knows that the article is to be put to some particular 
purpose for which it is unfit,85 or where the defect 
m quality is not such as might be discovered by 
ordinary inspection by the buyer,®® or where the 
seller makes representations which tend to throw 
the buyer otf his g^ard and lead him to forego ex¬ 
amination or inspection before purchase.®^ It has 
been held that, although the buyer belie\es that the 
goods are not of sound quality, but does not actually 
know this, after calling the seller’s attention to the 
matter, he may rely on the seller’s assurance that 
they are soimd.®® 

Representations as to quality or condition, how¬ 
ever, are not fraudulent where the circumstances are 
such that the buyer is not entitled to rely on them,®® 
as where the seller refuses to guarantee or be bound 
by the representation,®® or where the representation 
IS given and accepted merely as an expression of 
opinion or belief,or is merely commendatory,®® 
particularly as to matters which are not susceptible 
of accurate knowledge,®® as i\here it relates to the 
procreation powers of an animal,®* or where the 
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buyer has an c^portumty to inspect the property and 
the defect is such that it may be readily discovered 
by a reasonable inspection.®® Such a representation 
also IS not fraudulent where the bu} er relies on an 
examination or test made b> himself or another, and 
does not rely on the representation,®® or where the 
representation is not made as an inducement to the 
contract, but merely as a description of the article 
to be used under a contract, which corresponds with 
the ^ecification of such contract.®^ 

Sale by sample Where the actual condition of 
the sample cannot be ascertained without a pro¬ 
longed and troublesome process, the buyer has a 
right to rely on the representations of the seller ®® 

6. Bepresentationa as to Quantity 

A seller*8 mlsrepretantallon as to the quantity of 
the goods sold will support a charge of fraud where ft 
la a statement of fact, but not where It Is a mere esti¬ 
mate or expression of opinion 

In accordance with the general rules, a diarge of 
fraud cannot be based on tbe seller’s representation, 
although false, concerning the quantity of goods 
sold where such representation is made merely as an 
expression of opinion or estimate on which the 
buyer has no right to rely,®® particularly where the 


88« Minn.—Goldflne v Jolmaon, 294 
NW 459, 208 Minn. 449 
55 CLJ P H4 note 2 
Representations where buyer has 
means of Icnowledae generally see 
supra I 41 b 

aioaei, hlstosy, and yeaar of namu 
faotnse 

(1) An examination by a prospec¬ 
tive buyer of a motor vehicle to as¬ 
certain its condition does not ex¬ 
clude bis riglit to rely on the seller's 
false representation as to the year 
of Its manufacture.—Mann v Earl 
a Anthony, Ino, 171 P 1082, 80 Gal. 
App 812 

(2) rrhe buyer Is not as a matter 
of law to be held to know that the 
\eblcle is not of the year represented 
because the model plate shows other¬ 
wise—^ones V Norman, MoJkpp., 248 
SW 621. 

(3) Where the buyer is ignorant as 
to models of automobiles and so in¬ 
forms the seller he may rely on a 
statement as to the year of manufac¬ 
ture notwithstanding the written 
contract of purchase specifies a dif¬ 
ferent year than that represented 
and the buyer offers no reasonable 
excuse for having failed to discover 
the contents of the contract before 
executing it.—Consolidated Garage, 
etc., Co V DUts, 187 NJS. 771, 79 
IndlApp 287 

(4) The buyer of a secondhand 
motor vehicle is not guilty of neg^ 
ligence precluding recovery in rely¬ 


ing on the sellers statements as to 
the model of the vehicle, the make of 
the engine the history of the vehicle, 
and its present condition, where he la 
so llUterate as to be unable to read 
marks or names on the car or engine. 
—Standard Motor Co v Peltser, 128 
A, 451, 147 Md. 509. 

(5) The fact tliat the purchaser 
knows that a representation as to 
the year of manufacture is false 
does not show that he also knows 
the vehicle is secondhand and not 
new as represented.—Jones v Nor¬ 
man, M0.APP., 248 S W 621. 

84. Minn.—Ristvedt v Watters, 178 
NW* 166. 146 Minn. 146 
56 CJr p 144 note 8 

86. AriCrf—Hhnger t Brins, 88 Ark. 
884. 

55 GJr p 144 note 4. 

86L (Ey—Hanks ▼ McKee, 2 lAtt 
227. 18 AmJ> 265 

I4U—Williams V Miller. 9 Isl 129 

87. Mlnn.-^toldfiae v Johnson, 294 
NW 459 208 Minn. 449 

55 CLJ p 144 note 5 

88L Tex.—(Etncannon v independent 
Cotton Oil Co., CivApp, 196 S.W 
878 

89m Ark.—W W Carter Motor Co 
V. Daria. 28 CLWAd 268, 180 Axk. 
892. 

56 OJ p 144 note 8 

Buyers reliance on representations 
generally see supra 8 41 h. 
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88. Mo —Grojean v Darby, 116 S W 
1062, 135 Mo App 586 

55 C.J p 144 note 9 

91. D1 —Fuchs, eta, Mfg Co v 
Klttredge, 89 NB 723, 242 111 88 

55 CJ pl45 note 10 

88. Na—Oltman r Williams, 83 S 
BL 848, 167 NO. 812, AnnCas 1916A 
587 

93. Mich.—liittleiohn r Sample. 139 
NW 88, 178 Mich. 419 

56 OJ p 145 note 12 

94. Na—Oltman r Williams, 82 S. 
B. 848, 167 Na 812, Aim.Caa.l916A 
587 

65 OJ p 145 note 18 

95. Ga.—Meredith v J A. Fay, eta, 
Co.. 187 SJS. 409 86 GaApp 506. 

55 OJ p 145 note 14. 

96. Gte.—^Brooks v Williams Mfg 
Co., 115 SBL 150. 29 GaApp 258 

55 OJ p 145 note 15 

97. NJ—Mach Mfg Co v Dono¬ 
van. 91 A. 310, 86 NJLaw 827 

55 OJ p 145 note 16 

88. Mans —M. & M. Co. v Hood 
Rubber Go., 115 NB. 284^ 226 Mass. 
181 

56 OJ p 145 note 17 

Warranty in case of sale by sample 
see infra S 818 

99u Ind.—^Friedman v Citizens' Nat^ 
ural Gas, eta, Cou, 147 NJB. 294, 
82 IndApp 667 

55 OJ p 146 note 20 

Misrepresentation as to quantity as 
Drand generally see Fraud S 68 b. 
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seller refuses to wa r r ant his estimate but, where 
such a representation is made as a statement of fact, 
on which the bu>er has a right to and does rely, 
it consbtutes, if false, a fraudulent misrepresenta- 
tion^ notwithstanding the seller has refused to war¬ 
rant the quantity,® particularly w-here the truth as 
to such quantity is peculiarly within the knowledge 
of the seller,^ and is difficult for the bujer to as¬ 
certain® WTiere, howe\er, the bujer has equal 
means of forming his own estimate as to qua itit>, he 
ordmanly is not entitled to rely on the seller's 
representation of quantity' ® 

f Beprssentations as to Title 

Mlsrep’^sntatlcns by the sei'er at to his ownership 
of the goods may constitute fraud 

A representation by the seller as to his ownership 
of the goods is usually regarded as a representation 
of fact,^ on which the buyer may rely® and which, if 
false, constitutes fraud,® and it has been held that, 
where the sale is fraudulently mduced through mis¬ 
representations as to title and claims of third per¬ 
sons, the contract is void ab mitio Thebu>ermay 
also avoid the contract, as for fraud, where the seller 
fails to disclose want of title or defects in title,or 
falsdy represents that he is acting as agent for 
another, whereas the property being sold belongs to 
him individually^® Where the buyer receives the 
particular property for which he bargamed, he is 
not entitled, on the ground of concealment, to other 
property expressly excepted therefrom, and which 


the buyer falsely represented he did not own.1® A 
representation, as an inducement to a purchase of 
stolen property, that there was another prospective 
bay er is not matenal since it does not relate to the 
seller's title 

Enctmhrances The buyer may also avoid the 
contract where the seller makes a fraudulent repre¬ 
sentation or concealment as to the existence of hens 
or encumbrances on or claims by third persons to 
the property soid,^® unless such encumbrance is 
removed m time to prevent injury to the buyer,l® 
or unless the buyer acqmres full title,as where a 
chattel mortgagee consents to a sale of the mort¬ 
gaged chattel^® and waives his claim as far as the 
buyer is concerned^® If an encumbrance m fact 
exists, a representation to the contrary by the seller 
has been held to be false and fraudulent, although he 
has been advised by his attorney that the encum¬ 
brance ts not valid.®® Where the buyer, after learn¬ 
ing of an encumbrance which has been concealed, 
agrees to assume the pre-existing debt, the original 
concealment becomes immatenaL®^ 

§ 44. -Application of Caveat Emptor 

Ths rul« of eavoat emptor doea not apply where the 
sale la Induced by fraudulent mierepreaentatlon or con- 
eealment on the part of the teller 

The rule of caveat emptor does not apply where 
the sale is mduced by fraudulent misrepresentation 
or concealment on the part of the seller,®® and. 


1. Philippine—Sonsco ▼ Sellner, 37 
Philippine 254 
35 G.J p 146 note 31. 
a. Ky—Ades v Walsh, 351 S.W 
970, 199 Ky 687 
65 C.J p 146 note 23 
XatrodnotioiL of wocds *teore or 
less** or ‘'ahouf* or **estimated** in 
conveyance or contract doea not 
avoid liability for false representa¬ 
tions.—^Eutsler v Mixon, Mo.App., 77 
SW2d 655 

8. Tex.—Kirby v. Thurmond, Civ 
App, 152 SW 1099—Cabaness v 
Holland. 47 SW 879, 19 Tex.Glv 
App 383. 

4. Mo—Hutaler v Mixmi, App., 77 
SW2d 655 

55 CLJ p 146 note 24. 

5. Mo—Hutsler v Mixon, snpra. 

55 CJ pl46 note 25 

a Colo—Cole V Smith, 58 P. 1036, 
26 Colo 506 
65CJ P 146 note 26. 

7. Cal—Wolfe V Sevemp, 293 P 
166, 109 CalA.pp 476 
Warranty of title see infra 9 833 et 
sea 

a Cal—Wolfe V Severny supra. 

55 cur p 146 note 3a 


a Cal—Wolfe T Sevems, supra. 

55 CJ p 146 note 81. 
Misrepresentations as to title as 
firaud generally see Fraud 5 6a 
la Gal—Wolfe v Sevems, supra. 
11. Me.—Abbott V. Marshall, 48 Ma 
44. 

35 C J p 147 note Sa 
la Wash.—Porter v. Baretich, 380 
P 78 158 Wash. 679. 

StdlML property 

A representation by the seller of a 
stolen motor vehicle that he is act¬ 
ing as agent for the purported own¬ 
er. who is merely a fictitious person 
created by the seller for the purpose 
of the sale, entitles the purchaser 
to relief against the seller when the 
vehi<de is taken from him by the 
true owner—^Berkowits v liyonst 119 
A. 130, 98 NJLaw 198 
18. Misa—Salter v Aviation Salv¬ 
age Co., 91 Sa 94a 129 Mlsa 217, 
26 AAmR. 987. 

14L NT—A. F T Corp t Pathe 
Bxchanga Ina, 172 NTB 864^ 106 
Miaa 89 

IS. Tex.—Nldhols Iiorena dv 

App., 287 S W 629. 

55 CLJ. p 147 note 87. 
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lOL Or—Smith v. Johns, 282 P 
786, 118 Or 851. 

56 CJ p 147 note 88 
17. Ark.—Vaughan v Hlnkla 198 a 
W 705, 131 Ark. 197 
Yt—Cloutier v Devereaux, 186 A. 28, 
100 Vt. 187 

la Ark.—Vaughan v Hlnkla 198 S 
W 705, 181 Ark. 197 
Vt—Cloutier v Devereaux, 186 A. 28, 
100 Vt 187 

Rights and liabilities of purchaser 
of mortgaged chattel in general see 
Chattel Mortgages $268 
19 Vt—Cloutier v Devereaux, su¬ 
pra. 

aa Wash.—Gillette r Anderson, 147 
P 684, 85 Wash. 81. 

56 C.J P 147 note 42. 

81. Tex.—Blllott V Glar^ CfivApp., 
172 S W 560 
55 CJ p 147 note 48. 

88. ns —Securities and Bxchanga 
Commission v. Timetrust Ina, D 
CCaL. 88 FSupp 84. 

DC.—Lester v Superior Motor Car, 
117 F2d 780, 78 App Da 171. 

Mo—Marquis v Pettyjohn, App., 818 
8W2d 100 
55 CLJ p 161 note 86. 
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therefore, the rule cailnot be invoked to protect the 
seller who has been guilty of such fraud against his 
own fraud.23 Likewise, the rule does not apply 
where the buyer is fraudulently induced to accept 
defective goods, after the contract has been made.*^ 
The rule that ordmanly no warranty is imphed in 
the sale of a used motor vehicle does not excuse 
false and fraudulent representations made to mduce 
Its purchase 36 

The doctnnes of ca\eat emptor and caveat vcndi- 
tor are discussed generally mfra § 315 

§ 45 — Fraud of Buyer m General 

Tht buyer Is guilty of fraud where he Induces the 
seller to make a sale or contract of sale by false and 
fraudulent pretenses or representations as to material 
facts or by some artifloe or trick. 

In accordance with general rules the buyer is 
guilty of fraud for which the seller may resemd the 
sale, and recover possession of the goods or their 
proceeds, or maintain an action for damages where 
he, the buyer, mduces the seller to make a sale or 
contract of sale by false and fraudulent pretenses 
or representatKHis as to material facts,36 or by some 
other artifice or tnck.37 It is not necessary that the 
false representations be made at the time of sale,33 
but it is sufficient that, althot^h made on a previous 


occasion, they consist of a continuous course of mis¬ 
representations and continue their influence to the 
time of the sale 36 However, it is not sufficient to 
constitute fraud that the buyer got the best of the 
bargain.36 The validity of a sale is not affected by 
the fact that the buyer is guilty of fraud or miscon¬ 
duct m subsequently reselling the property to a third 
person.31 

Foiture to disclose facts As a general rule, where 
the parties deal on an equal footing, a buyer of per¬ 
sonal property is under no duty to disclose to the 
seller any facts or information within his knowledge 
affecting the property or transaction,®^ and which 
the seller ought to know for his own protection ,3® 
and, even though the seller is ignorant of the true 
value and would not part with his property if he 
were fully apprised thereof,®^ the mere fact that the 
buyer fails to disclose material facts, within his 
knowledge, which affect the value of the property 
purchased,®® or otherwise affect the transaction,®® 
such as that he has contracted to sell the property 
to another at a higher price,®7 does not constitute 
sudi fraud with respect to the sale, as will entitle 
the seller, either in law or m eqmty, to be relieved 
from the contract, even though, m failing to dis¬ 
close, the buyer had an mtent to deceive.®® A buyer 
15 not bound to answer the seller’s mqmnes with te¬ 


as. OkL-^Quinn v Nothafl^ 206 P 
482, 85 Okl. 215 

M. Ind.—McAroy v Wright. 25 Ind. 
22 

88. Wash.—Warren v W W Sheane 
Auto Co. 208 P 872. 118 Wash 
218 

Implied warranties generally see in¬ 
fra S 814 et seq 

88. Ind.—^Rauh v Waterman. 61 NJS 
748 68 NSL 42. 29 Ind.App 844 
55 C J p 152 note 6 
Criminal liability for obtaining goods 
by false pretenses see False Pre¬ 
tenses 5 1 et seq 

Elements of fraudulent representa¬ 
tion generally see supra 5 89 
Rights of bona fide purchasers see 
infta S 291 et seq 
Remedies for fraud 
Generally see supra 5 40 
Action for damages generally see 
SVaud 9 62 et seq 
Rescission for fraud generally see 
infra 5 95 

Remedies of defrauded seller gen¬ 
erally see infra i 888 
Recovery of goods see infra 8 412 
PiotltUms name 

(1) Where seller and buyer intend¬ 
ed to deal with each other, even 
though seller la deceived as to buy¬ 
er's real identity, buyer’s use of a 
fictitious name Is unimportant to a 
determination of validity of sala— 


Dresher v Roy Wilmeth Co.. S2 K 
E.2d 260 118 IndA^p 542 

(2) Where a horse dealer, dealing 
directly with the buyer, sells a horse 
and takes notes and mortgage for 
the price, the buyer giving a fictitious 
name and residence, there is a sale, 
voidable between the seller and buy¬ 
er or persons with notice of the 
fraud.—^Martin v Green, 102 A. 977, 
117 Me 188 

Ownership of certain assets 
Where the seller relies on the buy¬ 
er's false representations that he 
owns certain property, he may re¬ 
scind and recover the property sold 
although the buyer is solvent.— 
Fountain v Fuller B. Callaway Co. 
87 SB. 651, 144 Qa. 550-^5 CJ p 
168 note 18 

87. Ind.—Thomi>8on v Peefc, 18 N 
B. 16.115 Ind. 612. 1 L.RJL. 201. 

55 CU p 152 note 7 

88. Me.—Seaver v Dingley, 4 Me. 
806 

89 Me.—Seaver v Dingley, supra. 
55 C J p 168 note 9 

30. Ark.—Cornish v Johns, 85 SW 
764. 74 Ark. 281. 

31. U S —-Lasswell Land, etc. Co v 
Wilson, Mo, 286 F 822. 149 CCA. 
454, certiorari denied 87 SCt. 245 
242 US 652, 61 Li.Ed. 546 

55 aJ p 158 note 19 
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88. Pa.—Eintzing v MeBlrath. 5 Pa. 
467 

55 C J p 158 note 21. 

Silence or concealment* 

As fraud 

Generally see Fraud 9| 16, 16 
In connection with contracts gen¬ 
erally see Contracts S 155 
As to insolvency or inability to pay 
see infra 9 51. 

By seller see supra 9 42 

83. Mass.—Phinney v PViedman. 118 
X B. 285. 224 Mass. 581. 

Pa.—Bichelberger v Barint^ 1 
Yeates 807 

3A US—American Car, eta. Oo v 
Merchants* Despatch Tran^ C6, 
DCXT, 216 F 904 

86. US—American Car. etc.. Co v 
Merchants' Dispatch Transp Ca, 
supra. 

55 aJ p 153 note 24 

86. NT—Bench V Sheldon, 14Barb. 
66 78 

55 C J p 153 note 25 

37 Mass —^Matthews v Bliss, 22 
Pick. 48 

Wash.—Haverland v Lane. 154 P 
1118 89 Wash. 557 

88. US—American Car, etc, Co v 
Merchants* Despatch Transp Co, 
DCNT. 216 F 904 

Intent to deceive <ia element of fraud 
generally see supra 9 89 
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spect to the property ,39 but, if he does answer, he 
must answer truthfully ^9 It has been held that, if 
such answer is made by the buyer’s agent, who is 
Ignorant of the buyer’s special knowledge of the 
matter, and who answers truthfully as far as he 
knows, there is no fraucL^i 

Where the bu 3 er by some artifice or tnck, such 
as by a misstatement or partial statement accom¬ 
panied by a suppression of material facts, puts the 
seller under a misleading impression as to the true 
facts concerning the property, his nondisclosure 
amounts to active concealment and constitutes 
fraud ^2 It ma} also constitute fraud for the buyer 
to fail to disclose facts where there are speaal cir¬ 
cumstances which call for a disclosure,^3 as where 
he stands in a relation of trust and confidence to the 
seller,or where, after he has made an innocent 
misrepresentation, he discovers the truth, but per¬ 
mits the seller to act on the misrepresentation m 
consummating the sale ^3 

Representation or concealment as to securthes 
Where by the terms of the sale a note other se¬ 
curity is to be given in payment of the price, it con¬ 
stitutes fraud on the part of the buyer, knowing that 
the seller is acting on the belief diat the maker of 
such note or secunty is a responsible person, to con¬ 
ceal the fact that he is irresponsible or to make 
a representation concermng the solvency of such 
maker with kno\> ledge of its falsity,even though 
there are sohent indorsers on the note or security,^® 
and It is not necessary that such representation 
should ha\e been the sole operative cause inducing 
the seller to take the note or secunty, if it con¬ 
stitutes one of the substantial inducements, it is 
sufl5aent^3 Such fraud, however, may not be 
predicated on a mere expression of opimon as to the 
maker’s solvency ,39 or the value of the secunties,®! 


particularly where the buyer directs the seller to 
make inquiry in regard thereto for himself 32 

Purchase with intent to set off debt The fact that 
a buyer purchases on credit with the intention of 
setting off a debt agamst the pnce does not con¬ 
stitute fraud,33 unless sudi intention is accompamed 
by an independent fraud or tnck by which he induces 
the seller to make the sale.3^ 

§ 46. -Representations of Fact, or Opin¬ 

ion or Expectation m General 

Where the parties deal at arm’s length, a false state¬ 
ment by the buyer of his opinion, belief, or expectation 
Is not as a general rule such a misrepresentation as will 
constitute fraud 

Where the parties deal at arm’s length, a mere 
statement by the buyer of his opmion, behef, or 
expectation, as distinguished from a representation 
of fact, IS regarded as mere buyer’s talk,35 and, al¬ 
though unfounded or false, is not as a rule such a 
false representation as will constitute fraud 33 A 
buyer’s statement of his moti\e or reason for wrant- 
ing to purchase the property,37 or for not offering 
more than a stated amount for it,33 does not con¬ 
stitute fraud tmless it mvolves a false statement or 
concealment of facts on which the seller has a nght 
to rely 39 

§ 47. -Representations as to Value 

As a general rule, false statements by the buyer as 
to the value of the goods being bought do not constitute 
fraud 

In accordance with general rules, statements by 
the buy er of the value of the thing sold are generally 
regarded as mere expressions of opmion, on which 
the seller has no nght to rely and which, therefore, 
although false, do not constitute fraud,39 unless 


39 us—^Blxdenburgh v Welsh, C 
(XPa. 3 F Cas.Xo 1,5S3. Baldw 331. 
55 CU p 153 note 29 
4a KY—Smith v Countryman, 30 
NY 655 

41. Mass.—Coddinffton t Goddard 
16 Gray 436 

55 CJ p 154 note 31. 

42. CaL—Applegarth v Weintraub. 
212 P 36 OOCalJLpp 24. 

55 CJ p 154 note 32 

43. Fa.—Appeal of Butler. 26 Pa. 63 

44ta Ala.—Smith v Sweeney. 69 Ala. 
524. 

55 G.J P 154 note 34 

4B. Colo.—^Bohe v Scott. 265 P 694. 

88 Colo 374 
55 C-J p 154 note 85 
Innocent misrepresentations in gen¬ 
eral see supra 2 37. 


4a Ind.—^Parrish v Thurston, 87 
Ind. 437 

47 SIo—Dunham V Scafe, 226 SW 
968, 207 Mo App 511. 

55 G J p 165 note 78 

4a Minn.—^Moline-Milbum Co ▼ 
Franklin, S3 NW 328 87 Minn 
137 

Damage or injury as essential ele¬ 
ment of fraud see supra { 39 

49 Minn —^Moline-Milbum Co v 
Franklin, supra. 

50 Mass —Homer v Perkins, 124 
Mass. 431, 26 Am.R. 677 

Buyer’s representations of fact or 
opinion in genexal see infra 6 46. 

51. Mich.—^Beeker ▼ Hastings, 15 
Mich. 47 

5a Mich.—Beeker v Hastings, su¬ 
pra. 

155 C J p 165 note 83 
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63 Mo—^Royal Remedy, etc., Co v 
Gregory Grocer Co.. 90 MoApp 
58 

54. ND—Ditton v Purcell, 182 N 
W 847, 21 NJD 648. 86 LiRJL.NS, 
149 

55 C J p 165 note 76 
55 Md.—Boulden v Stilwell, 60 A 
609. 100 Md. 548. 1 Ii.RJL,NS., 258 
5a Md.—Boulden v StUwell. supra. 
55 OJ p 154 note 89 
57 Fla.—Hart v Marbury, 90 So 
173. 82 Fla. 317 
55 aJ p 154 note 40 
5a Md.—^Byrd ▼ Rautman, 36 A 
1099. 85 Md. 414 

69 Md.—Byrd v Rautman. supra, 
aa Iowa.—Williams v Thomas 21 
NW 509. 65 Iowa 183 
Ki —^Barlow v WUey. 3 AKMarah. 
457. 
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knowledge thereof is peculiarly open to the buyer 
and not to the seller,or unless such statements 
consist of misrepresentations of extrmsic facts af¬ 
fecting the value, by which the seller is imsled.®^ 
A misrepresentation by the buyer, as to the market 
pnce of an article of general commerce, to mduce a 
sale more advantageous to himself, and relied on by 
the seller, is not such fraud as will vitiate the sale,^^ 
unless there are circumstances which make it ihe 
speaal duty of the buyer to commumcate his 
knowledge as to the state of the market,or unless 
he has peculiar means of ascertaining sudi market 
pnce,®® 

§ 48 —- Representations as to Financial 
Condition Generally 

A buyer !s guilty of fraud If he knowingly makes 
false representations as to his solvency and financial 
condition for the purpose of effecting a sale, which In¬ 
duce the seller, In reliance thereon, to make a sale on 
credit. 

The buyer is guilty of fraud if he knowmgly 
makes false representations as to his solvency and 
finanaal condition for the purpose of effecting a 
sale, which mduce the seller, m rehance thereon, 
to make a sale on credit,®® at least, m part,®^ with¬ 
out regard to whether or not the buyer mtended to 
pay for the goods,®® and notwithstandmg the false 
representations are not suffiaent to ccmstitute the 


crime of false pretense.®® Sudi fraud may consist 
of false representations of material facts affecting 
the buyer’s financial condition,or of a partial 
statement thereof,execpt where it merely omits 
immaterial details^* Houever, in order to con¬ 
stitute fraud the buyer’s representation as to his 
solvency and finanaal condition must be one of fact 
and not of opmion or expectation,^® and must not 
relate merely to something promised to be done 
Furthermore, it must be knowingly or willfully 
false,7® or must be false and based on facts withm 
the knowledge of the buyer or susceptible of knowl¬ 
edge by him,7® or must be such as the buyer does 
not believe, or has no reasonable grounds to believe, 
to be true,^7 since a representation of solvency is 
not fraudulent if the buyer has reasonable grounds 
for believing it to be true ^® If it does not appear 
that the buyer is msolvent at the time or in failing 
arcumstances and unable to make the purchase at 
the proper time, untrue statements as to his finanaal 
condition or credit do not constitute fraud,7® but 
msolvency as an element of such fraud is not to 
be determined by the technical rules of the bank¬ 
ruptcy law,®® and, if the buyer’s finanaal condition 
at the time of the purchase is such as to justify 
him m the reasonable behef that he can meet his 
contract, and he entertains such belief, he is not 
guilty of fraud m making the purchase, although he 
could have been adjudged a bankrupt®l 


Nondisdosnre of value see supra S 
45 

Representations as to value: 

As fraud generally see S^ud 9 57 
By seller see supra S 4S a 

61. La.—Grilling v Atkins, App, 1 
So 2d 445 

55 CJ p 155 note 47 
MQnxe to make independent invests 
gatlon 

Tbe fact that Ignorant person, sell¬ 
ing ring found by him to employee 
of Jeweler to whom he had brought 
ring to be tested, did not make foiv 
ther effort to find out real value of 
the ring did not mitigate against 
his right to rescind the sale for er¬ 
ror and fraud.—Ghrlffing v Atkins, 
supra. 

ea. Pa.—Smith, etc., Co v Smith, 
81A 348 166 Fa. 568 
55 C J p 155 note 48 

68. HI.—Bird V Forceman, 62 IlL 
812. 

55 OJ p 155 note 49 

ga, Kan.—Bums v Mahannah, 17 P 
819, 89 Kan. 87—Graffenstein v Bp- 
stein, 28 Kan. 448 88 AhlR. 171. 

68 . Kan.—Bums v Mahannah, 17 P 
819, 89 Kan. 87—Graffenstein v 
Bpstein. 28 Kan. 448, 88 Am.B. 171. 


66. ITS—In re Gold Band Curtain 
Co, DCNT, 18 FSupp 847 

Ark.—Whitaker Mfg Co v Barber, 
29 S W 2d 288, 181 Ark. 1106 

Wis.—International Shoe Oo. v 
Hughes, 287 N W 77, 205 Wls. 474 

55 CJ p 165 note 66 

67 Mo —Werthelmer-Swarts Shoe 
Co V Springfield Bxcfa. Bank, 66 
Mo App 662 

68. Wls.—Hart v Moulton, 80 NW 
699, 104 Wls. 849, 76 Am.S.R. 881. 

65 CJ p 155 note 56 

Intention not to pay as fraud gener¬ 
ally see infra 5 ®0 

69 KT—Nichols V Michael, 28 N 
T 264, 80 AmJ^ 269 

Pa.—Kastera Lumber Co v GUI, 9 
Pa.Go 680 

False pretenses as to financial ability 
or condition see False Pretenses I 
IS 

70 Mich.—Redpath v Brown, 89 N 
W 61, 71 Mich. 258 

55 CJ p 156 noU 58 

7L U6—Bllet-Kendall Shoe Co v 
Martin. Kan.. 222 F 851, 188 CC 
A 277 

55 CJ P 166 note 59 

7S. Md.—Standard Horseshoe Co v 
O'Brien, 41 A 898, 88 Md. 886 

55 CJ p 156 note 60 
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78. Kan.—William B. Grimes Dry- 
Goods Co V Jordan, 58 P 186, 7 
KsjlApp 192 

55 CJ p 166 note 61 

74i Neb—Cohn v Broadhead, 71 N 
W 747, 51 Neb 884. 

55 CJ p 166 note 62 

76. ns—In re Marengo County 
Mercantile Co, D CAla., 199 F 474. 

55 C J p 156 note 68 

Knowledge of falsity of representa¬ 
tion generally see supra 5 89 

76. Ohio —Galllpolis Furniture Co 
V Syxnmes, 19 Ohio CfrCt. 669, 10 
Ohio ClrJ^ec. 514. 

55 CJ p 166 note 04. 

77. ns—In re Marengo County 
Mercantile Co.. D CAla., 199 F 474. 

65 CJ p 166 note 65 

78. ns—In re Roal8Wi<&, DC 
Mont, 110 F 689 

55 CJ p 156 note 66 

79. Ala.—Baker v Lehman, 65 So. 
821. 186 Ala. 498 

56 C J p 156 note 67 

Injury or damage as essential ele¬ 
ment of firaud see supra 9 39 

80. Iowa.—Blaul v Wandel, 114 N 
W 899, 187 Iowa SOL 

[SL Iowa.—Blaul v Wandel, supra. 
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Reliance on rep} esentation. In accordance \:ixth 
the general rules, in order that a false representation 
as to the bu>er*s solvency or financial condition may 
constitute fraud, the seller must have a nght to 
rely thereon,82 and the seller must rely thereon in 
making a sale on credit,88 and, therefore, fraud 
may not be claimed by the seller where there has 
been no such reliance,8^ as where the sale is made 
solely because of the seller’s confidence in the buyer 
acquired m pre\ious dealings with him.*® So, also^ 
the seller may not claim fraud, where he relies on 
a statement truthfull> made which shows the buyer’s 
inabilit> to pay his debts,88 or which is sufficient to 
put him on mquiiy as to such fact,87 or where he 
actually knows of the buyer’s insolvency 88 

Tttne of representation Ordinarily a statement 
as to the buyer’s solvency and financial condition, 
made for die purpose of obtaining credit, is of a 
continmng nature,88 and it is not necessary that it 
should be made during the n^otiations for the par¬ 
ticular sale,88 since, if it is made m the course of 
dealings and under circumstances from which it may 
be inferred that it was intended to induce a con¬ 
tinued future line of credit, it may be relied on, and 
if false constitute fraud, m a sale subsequently 
made 81 However, ordinanly it may be relied on, 
m future negotiations, only for what, under the cir¬ 
cumstances of the particular case, is a reasonable 
time,82 even though the buyer agrees to notify the 
seller of any change in his finanaal condition ,88 
or only until the seller to whom it was made has 
notice putting him on guard ,88 and, when the seller 
18 put on notice that he can no longer rely thereon. 


the onginal truth or falsity of the representation 
becomes immatenal 85 Where it is agreed that t\c 
statement is to stand good on each and every pur¬ 
chase thereafter made, until notice to the contrar> 
is given, it applies to sales made until such notice is 
given,88 and if, in the meantime, the statement of 
solvency, although true when made, becomes false 
by reason of a change in conditions, it constitutes 
fraud as to future sales unless notice of the change 
IS given to the seller 87 The seller may not claim 
fraud by rel>ing on a false representation which is 
not made until after the sale is consummated ,88 
but, although the statement is not made until after 
the goods are ordered, it is sufficient as a basis of 
fraud, if the goods are afterward dehvered m 
reliance thereon 88 

Communicatton of representation. It is essential, 
m order that the seller may avoid a contract of sale 
on the ground of a false representation by the buyer 
as to his finanaal condition, that the representation 
be made or commumcated to the seller ^ It is not 
necessary, however, that the representation should be 
made directly to the seller ,8 it is suffiaent that it 
is made to an authonzed agent of the seller,8 or 
that it is made to a stranger, for the purpose of 
being commumcated to the seller, and is so com- 
municated.8 Representations to a third person, 
whidi are not so made and commumcated, ordinanly 
may not be made the basis of fraud, even though the 
seller acquires knowledge of, and rehes on, tiiem 8 
A statement pubhshed by authority of the buyer is 
addressed to the pubhc and may be rehed on by a 
person dealmg with him, without regard to the 


8S. TTis.—^Interoational Shoe C6 ▼ 
Hushes, 237 X W 77 205 Wls 474, 
Reliance on representation 

Generally see Fraud S 28 et seq 
By buyer see supra { 41 et seq 
In connection with 
Contracts senerally see Con¬ 
tracts 5 163 

Sales senerally see supra 8 89 
83. Wis—^International Shoe Co v 
Hushes, supra. 

55 CLJ p 156 note 78. 
as. liont.—^ESllson t. Barker, 85 P 
722, 14 Mont. 96. 

55 OJ p 156 note 74, 

XeTezenoes 

The seller may not claim that he 
relied on the references given by the 
buyer where he failed to Investigate 
them or to make any independent in- 
vestlsatlon.—^Ekirly-Foster Cow v 
OottUeb, TolCIvJLpp., 214 SW 530 
88. Ind.—Gregory r. Schoenell. 56 
2nd. lOL 

88. Ohio—Grossman v Wenham, 10 
Ohio GirCt 848, 6 Ohio ClrJDea 
668 . 


SJO—TooUe T. Petrie, 66 NW 48, 8 
SJ> 19 

87 GbI —Fillce, etc.. Canning Co v 
Walton. 271 P. 1096, 95 Cal App 7 

88. SI>—^Tootle V Petrie, 65 HW 
43, 8 SD 19 

89. US —In re B & R. Glove Corp, 
C<XA.NT, 279 P 872 

90u Tex.—Gainesville Nat. Bank v 
Bamberger, IS SW 959, 77 Tex. 
48, 19 Am &R. 738. 

91, NT— Jj^vy V Abramsohn. 81 N 
TS 344, 39 M1SC.781. 

55 CU p 157 note 84 
98. US —^In re B & R. Glove Oorp, 
CCJLNT, 279 F 872. 

66 CJ p 157 note 85 
98. US —In re B. & R. Glove Cozp., 
supra. 

98. Tex.—J M. Radford Grocery Co 

V Halper, Civ.App, 274 SW 1028 
98. Texj—J H Radford Grocery Co 

V Haix>er, supra. 

98. NT—HbweU V. Berger, 44 NT 
S 259, 19 Misc. 815 
55 OJ p 157 note 89 
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97 Ma—Atlas Shoe Co t Bechard, 
66 A. 890, 102 Ma 197, 10 liJUL, 
NS.. 246 

99. NT—Coffin v HolUster. 7 NT 
S 784, 6 SilvSup 172. affirmed 26 
NR. 812, 124 NT 644 

99. US—^In re J F Growe Constr 
Oo.,DCNT., 266 F 907 

55 CLJ p 157 note 92 

1. NT—Bach V Tuch. 10 NTS 
884. affirmed 26 NR 1019, 126 N 
T 53 

55 aj p 167 note 98. 

3. Tex.—Gainesville Nat Bank v 
Bamberger. 13 8 W 969. 77 Tex. 
48.19 Am.SJL 788 

8. Conn —Thompson v Rose. 18 
Conn. 71, 41 AJOlD 121. 

4i. Vt—Fitssimmons ▼ Joslln. 21 
Tt 129, 52 AmJD 46. 

66 C.J P 157 note 96. 

5. SJ>—Tootle T. Petrie^ 65 NW 
48. 8 6JD 19 

55 CJ p 157 note 97. 
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source from which the seller recerres his knowledge 
of the statement* 

§ 49 -Statements to, and Reports by. 

Mercantile Agencies 

A ftatement by the buyer concerning hie Ifnanclal 
condition made to a mercantile agency for the purpose 
of being communicated to persons applying to It for such 
Information may be fraud as to a seller, who, In reli¬ 
ance thereon, sells goods to the buyer on credit. 

A Statement made by the buyer concerning his 
financial condition to a mercantile or commeraal 
agency for the purpose of being communicated to its 
patrons and others applying to it for such mforma- 
tion, if communicated to the seller, is a representa¬ 
tion on which he may rely,^ although the sale is 
made through a broker,^ and, if in reliance on such 
statement, which is false, the seller is induced to 
sell goods to the buyer on credit, it may constitute 
fraud.^ Since such a statement is made with the 
knowledge that it may be used b> the agency in an- 
swenng inquiries as to the buyer’s credit, it is im¬ 
material that the buyer does not intend^^ or does not 
know or suppose^^ that his statement is to be relied 
on by the particular seller, or that it is not made 
to the seller personally 

The buyer is not responsible for a rating or report 
made by the mercantile agency, based on information 
not furnished by the buyer,©r which is based only 
partly on the buyer’s statements,^^ or which is not 


in accordance with the statements made by the 
buyer,^6 unless he refers the seller to such rating or 
report with approval 

Where a report of the finanaal condition of a 
compan> filed, as required by statute, is made the 
basis of a report by a mercantile agency, and thus 
comes to the notice of a seller, he may rely on the 
fairness and honesty of the statements therein,^^ 
and, if they are m fact false, they may constitute 
fraud.1* 

Necessity of reliance on representations The 
above rules as to false statements of a buyer’s sol¬ 
vency and financial standing to a mercantile agency 
constituting fraud against the seller apply only where 
the seller has examined and relied on the agency’s 
representation in making the sale on credit,and 
has been justified in so doingand, hence, there 
IS no such fraud where the statement or report is 
not communicated to, or examined by, the seller unbl 
after the sale,^^ or where he relies on an old report 
or statement when other reports have been made 
m the meantime,or where he is put on inquiry 
and IS chargeable with notice of the falsity of the 
statements in the agency's report.** The seller may 
be entitled to relief by reason of the fraudulent 
representations where he rehes partly on a false 
statement made by the buyer to the agency and 
partly on the report of the agency,*^ or where he re¬ 
hes on the ratmg given b> the agency, without ex- 


SL Neb—Hamilton Brown Shoe Co 
V MUliken, 86 NW 918, 68 Neb 
116 

58 (^J p 158 note 99 

7. Conn.—Soper Lumber Oo v Hal- 
ated. etc., Co., 48 A. 425, 78 Conn. 
547 

55 C J p 158 note 2. 

Rigrht to rely on statements to mer¬ 
cantile agency in general see Mer¬ 
cantile Agencies { 6 

& Ohio—Wilmot V liTon, 11 Ohio 
GirCt 288, 7 Ohio CirJDec. 894. 

Sl ICss—Hiller v Ellis, 18 So 95, 
72 Miss 701 41 LJLA. 707 
85 C J p 158 note 4. 

False statement to agency as basis 
of action for deceit generally see 
Fraud S 47 b 
intention, to deftand 

(1) Tradesman who knowingly 
makes false statements to a commer¬ 
cial agency to procure credit Is liar 
ble to an action for rescission and 
for damages to one who extends 
credit on the faith of the statement 
given out by the con^ereial agency, 
and who sufCOrs injury thereby, al¬ 
though there was no spedfle intent 
on the tradesman's part to defraud 
his creditors by the statements made 


by him.—Mills v Brill. 94 NT.a 168, 
105 AppDiv 889 

(2) However, in an early case it 
was held that In order to constitute 
fraud the statement to the agency 
must be made with fraudulent intent 
to use such agency as an instrument 
in accomplishing a fraud.—Victor v 
Henlein. 67 HowPr, NT., 486 

(8) Buyer’s honest misrepresenta¬ 
tion to mercantile agency as ground 
for rescission of sale on credit see 
infra I 95 

(4) Intention as element of fraud 
generally see supra { 89 

10. HI—Moyer v Lederer, 50 HI. 
App 94 

11. Ga.—^Mashbum v Dannenberg 
Co.. 44 S E. 97 117 Ga. 567 

55 GUT p 158 note 7 

12. NT—Mills T Brill, 94 NTS 
168, 105 AppJDiv 889 

13. Neb—Cream City Hat Co v TOl- 
inger, 86 NW 921, 62 Neb. 98. 

55 CJT p 158 note 9 
Id. ns—In re Boalswldk; Z>C 
Mont., 110 F 689 
55 CJ P 159 note IS. 

18. nL—Wachsmuth v Martini, 89 
NJBL 129, 154 HI. 516. 

55 C. J p 158 note 11. 

685 


16k Iowa.—P Cox Shoe Co v 

Adams 75 NW 316, 105 Iowa 402 

Miss—Hiller v Ellis. 18 Sa 95, 73 
Misa 701, 41 L.ItA. 707 

17 Mich.—Silberman v Munrow 82 
NW 555, 104 Mich. 852. 

18L Mich.—Silberman v Munroe, su¬ 
pra. 

19 Mont.—Richardson - Roberts - 
Byrne Dry Goods Oo v. Goodkind 
66 P 1079, 22 Mont. 462. 

55 OJ p 159 note 28 

Reliance on representations generally 
see supra i 89 

80 Mich.—Cortland Mfg Co v 

Platt, 47 NW 880, 88 Mi<dL 419 

Neb—Cohn v Broadhead, 71 NW 
747, 61 Neh 834. 

21. Ala.—Robinson v Levi, 1 Sa 
584, 81 Ala. 184 

Pa.—Manhattan Brass Oo v Reger, 
82 A. 64, 168 Pa. 644. 

22. Mi^—Cortland Mfg. Ga v 
Platt, 47 NW 880, 83 Mich. 419, 
48L 

55 GJr P 159 note 88. 

23. U S.—In re Epstein, D G.Ark., 
109 F 874. 

65 OJ p 159 note 27 

24h Tex.—Lowdon ▼ Fi6k, Civ App, 
27 SW 180. 
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amimng the detailed statement furnished to the 
agency by the but it has been held that, if 

he relies on the agency’s report as a -nhole, and part 
of it has been made from sources other than the 
bu 3 *er’s statement, he may not claim fraud on the 
falsity of the latter statement^^ 

Failure to report changes tn financial condition 
Where a statement of a buyer’s financial condition as 
earned on the books of a mercantile agency is true 
when made, tie fact that the bu^^er fails to report 
to the agency or seller subsequent changes for the 
worse which have occurred m his finanaal condition 
does not of itself constitute fraud as agamst a 
seller who, in ignorance of the change, relies on the 
statement of the mercantile agenc\ ,^7 unless the fail¬ 
ure so to report is accompanied by an intent not to 
pay for the goods,^* or unless, as held m some ju- 
nsdictions, the bujer knows, or under the circum¬ 
stances should know, that he is insoh ent, and that a 
false rating is being earned on the books of the 
agenc>,-^ and that credit is being extended on the 
strength of the onginal ratmg of the agency ^*0 

Time of reliance A seller is entitled to rely on a 
statement made by the buyer to a commercial 
agenej^ only for \\hat, under the circumstances of 
the parncular case, is a reasonable time after it has 
been made^i 

§ 50- -Intention Not to Pay 

As a general rule, a sale on credit Is a fraud on the 
seller where the buyer, at the time of the sale, has no 
Intention of paying for the goods or has a preconceived 
intent not to pay for them 

As a general rule, a sale on credit is a fraud on 


the seller where the buj^er, at the time of the sale, 
has no intention of pacing for the goods or has a 
preconceii ed intent not to pa> for them 32 This rule 
has been held to apply irrespective of the buyer’s 
sohency or msolvency,®® but in some jurisdictions 
concealment of insolvency or inability to pay is made 
an element of the rule,^^ and, as discussed infra 
§ 51, concealment of inabihty to pay has been held 
sufficient to render a purchase on credit fraudulent 
The gist of the fraud under this rule is not the un¬ 
fulfilled promise to pay, but the expressed or implied 
false representation of the intention to pay, as being 
a false representation of a matenal fact 3S a false 
representation of the existence of an intent to pa\ 
for the goods constitutes fraud on the part of the 
bu3'er,23 and it is generally held that one who bujs 
goods on credit thereby impliedly represents that he 
intends to pay for them as a representation of 
fact37 

Presence or absence of false representations The 
above rule is particularly apphcable where, m ad¬ 
dition to the mtention not to pay for the goods, the 
buyer mduces the sale by other false and fraudu¬ 
lent representations,28 and in at least one jurisdiction 
It applies only where there have been such repre- 
sentations,32 but m most jurisdictions it also applies 
where there have been no such false representa¬ 
tions^® 

Time and nature of intent The mtention not to 
pay must be a preexisting mtention, that is, it must 
exist at the time the sale is consummated,^^ and, 
where the contract does not become complete tmtil 
dehvery, an intention not to pay, formed when the 


25. Tex—Aultman v Carr, 42 S.W 
S14, 16 Tex.CivApp 430 

26. Xeb—^BerLaon v HeMman, 79 
XW 162 68 Neb 695 

55 C J p 160 note 80 

27 Minn.—Reid ▼. Eeznpe, 77 NW 
413, 74 Minn. 474, 476 

55 aJ p 159 note 17 

28, Colo—Bnrchinell v- Birah, 39 F 
352, 5 C 0 I 0 .APP 500 

28 Mich.—Cortland Mfff Go v 

Platt, 47 NW 330 83 Mich. 419— 
Mooney v Davis, 42 NW 802, 75 
Mich. 188. 13 Axn.SJEL 425 

80 Mich.—Cortland Mfa Co ▼ 

Platt, 47 NW 330, 83 Mich. 419 

Tex.—fitxiiddand v. Willis, CivJijDP, 
43 aw 602 

81. Iowa.—P Cox Shoe Co. v 

Adams, 75 NW 316, 105 Iowa 402 

55 (U p 160 note 31. 

82. US—United Const. Co v. Mil¬ 
am. aCJLRy., 124 F2d 670, apply¬ 
ing Illinois law. certiorari denied 
63 sot 33. 317 UJ3 642, 87 l4.Bd. 
ill. 


Fla—EL EL Alley Co ▼ Ball, 136 So 
704 102 Fla 1084 

Mich.—John Heidslk Co v Rechter, 
289 NW 304 291 Mich. 708 

N.H.—^Morgan v Morgan, 47 A.2d 569, 
94 NH. 116—Gitterman & Co v 
Lynn Modem Shoe Co, 179 A. 851, 
87 NH. 885 

55 aj p 160 notes 36, 87 

88. Tex.—Boeraer ▼ Cicero Smith 
Lumber Co, Civ-App.. 298 S W 682, 
reversed on other grounds. Com. 
App, 298 SW 545 

Wia—Hart v Moulton, 80 NW 599, 
104 Wia 349, 76 AsaS R. 88L 

34. Ala—Pelham v Chattahoochee 
Grocery Co, 47 So 172, 166 Ala 
600 

56 CJ p 161 note 42. 

35. Neb—MoCready v phillipa 76 
NW 885, 56 Neb 446 

65 a J P 161 note 89 

88. Masa—Donovan v ditford, 114 
NSL 681, 225 Mass 485 

55 aJ p 160 note 84. 
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87 Fla—EL EL Alley Co v 186 
So 704, 102 Fla 1084 

65 C.J p 160 note 85 

sa ns—In re Hunter-Rand Co, D 
CNO, 241 F 176 

55 C J p 161 note 48 

88 Pa—Bughman v Central Bank, 
28 A. 209, 159 Pa 94—Glickman v 
Brands, Com.PL, 81 North.Co 264. 

55 C. J p 161 note 44. 

40. US—United Const Co v Mil¬ 
am, CGJL, 124 F2d 670, certiorari 
denied 68 S.Ct 88, 817 US 642, 87 
LJSd. 517 

Fla—EL El Alley Co v Ball, 186 So 
704, 102 Fla 1084. 

N H—Morgan v Morgan, 47 A.2d 
569, 94 NfL 116 

56 OJ p 16t note 45 

4L Ela—EL EL Alley Go v Ball, 186 
So 704, 102 pia 1084. 

NT—^Island Trading Co v Berg, 204 
NTS 528, 209 AppDiv 68. af¬ 
firmed 146 NEL 845, 289 NT 229. 

66 aJ p 162 note 5L 
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goods are received, avoids the sale but, where the 
sale becomes complete on shipment of the goods, an 
intention not to pay, afterward formed, is insuffiaent 
to constitute fraud.^* 

Nature The intention must be an intention not 
to pay at all,^^ and not merely an intention to pay 
ultimately, but not to pay according to the terms of 
the contract^* 

§ 51. - Insolvency or Inability to Pay, 

and Concealment Thereof 

A buyer's Insolvency, end hit concealment of that 
fact, do not of themselves render a purchase on credit 
a fraud on the seller, but If he does not Intend to pay, 
and according to some authorities, If he Is unable to pay, 
such purchase Is a fraud on the seller 

A purchase on credit is not a fraud on the seller 
merely because the buyer is msolvent at the time 
of the purchase,^® where the buyer acts in good 
faith with a reasonable expectation of bemg able to 
pay, the mere fact that he knows or has good reason 
to know that he is insolvent when he so buys does 
not constitute fraud,^^ and the fact of a subsequent 
failure does not make the purchase fraudulent by 
relation^® In accordance with this rule a bu>er 
ordinarily is under no obhgation, m the absence of 


an inquiry by the seller, to furmsh the latter with 
information as to his financial condition,^® and, 
therefore, if he otherwise acts in good faith, the 
mere fact that he knows that he is insolvent at the 
tune he bu>s on credit and fails to disclose his in¬ 
solvency to the seller does not constitute fraud,^® 
and this rule applies although the fact of insolvency, 
if known to the seller, would have affected the 
buyer’s credit,®^ and although the buyer knows that 
the goods will immediately become liable to at¬ 
tachment by his creditors,®^ and is particularly ap¬ 
plicable where the seller is aware of the insolvency 
at the time of the contract®* A buyer’s nondis¬ 
closure of his msolvency constitutes fraud, where 
under the circumstances there is a duty on his part 
to make such disclosure to the seller,®® or where 
his nondisclosure or concealment is coupled with 
some artifice or tnck, or false representation or 
suppression of the truth, calculated to mislead the 
seller,®® or where it is coupled with an intent not to 
pay for the goods ®® 

Ability to pay According to some authorities, a 
buyer’s purchase on credit without disclosing his 
msolvency is not a fraud on the seller unless the 
buyer has an actual mtent to obtam the goods with¬ 
out paymg for them,®^ and it is not enough to con- 


42. NY—■'Whitten v Fltzwater, 29 
NK 298, 129 NY 628 

66 C J p 162 note 62 

48. Mich.—Skinner ▼ Michigan 

Hoop Co. 78 NW 647, 119 Mich. 
467, 75 AxxlSJR. 418 

Tenn.—Brooks ▼ Geo TL Friend Pa¬ 
per Co, 81 SW 160, 94 Tenn. 701. 

44. Tex.—Higglnbotham-Bartlett Co 
▼ Powell. CivApp. 270 SW 198 

65 C J p 162 note 54 

45. Tex.—^Higglnbotham-Bartlett Co 
y Powell, supra. 

55 C J p 162 note 55 

46. US—^United Const. Co y Mil¬ 
am, CCJLHy, 124 F2d 670, apply¬ 
ing Illinois law, oertlorari denied 
63 set 88, 817 US 642, 87 L..Ed. 
517 

Mich.—John Heidslk Co v Rechter, 
289 NW 804, 291 Mich. 708 

Tex.—Shield Co y Cartwright Cly 
App. 173 S W 2d 108 affirmed 177 S 
W 2d 954,142 Tex. 824 

Insolvency or bankruptcy as ground 
for rescission see Infra { 96 

47 US—United Const Co y Mil¬ 
am. etaA.Ky, 124 F2d 670, apply¬ 
ing Illinois law. certiorari denied 
68 set 88, 817 U 6 642, 87 KSd. 
617—In re Paper City Mill Supply 
Co., uaMass., 28 F2d 116—^In re 
Penn Table Co., DCWVa., 26 F 
Supp 887—^In re Umpire Grocery 
Co, DC Mass, 277 F 78. 

65 CLJ p 162 note 67. 


48. Mich.—Illinois Leather Co y 
Flynn, 65 NW 619, 108 MKffi. 91 

Reclamation of goods from bankrupt 
buyer see Bankruptcy 5 193 

49 Mich.—John Heldelk Co v 
Rechter, 289 NW 804, 291 2&ch. 
708 

66 CLJ p 162 note 61. 

6a US —'In re Sherman, CCLANY, 
18 F2d 121—^In re Tate-Jones & 
Co, DCPa., 86 FSupp 971. 

Idaho—OPacific States Say & Loan 
Co y Commercial State Bank, 269 
P 86, 46 Idaho 481, 69 A.LuR. 446 

Mich.—Carson y Milerow Motor 
Sales, 6 NW2d 665, 808 Mich. 86 
—John Heidslk Co y Rechter, 289 
NW 804, 291 Mich. 708 

Tex.—Shield Co v Cartwright Civ 
App, 172 SW2d 108, affirmed 177 
S W 2d 964. 142 Tex. 824. 

65 G J P 168 note 62 

51 NY—Hotchkln y Malone Third 
Nat Bank, 27 NEL 1050, 127 NY 
829—^People's Bank y Bogart 81 
NY lot 87 Am R. 481 

58. Ma—Cross y Peters, 1 Ma 876, 
10 Am.D 78 

58. US —^Hm Veneer Co y Monroe, 
aCPa., 189 F 884. 

65 C J p 168 note 65 

54. NY—Brown y Montgomery, 20 
NY 287, 75 Am.D 404. 

65 CJ p 164 note 68 
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55. US—^In re Tate-Jones & Co., D 
C Pa., 85 F Supp 97L 

56 CLJ p 164 note 69 

5a US—California Conserving Oa 
y DAvanzo, aCLAConn, 62 F3d 
628—Manly y Ohio Shoe Co, aCJL 
Md., 25 F3d 884, 59 AL.It 413— 
In re Whitewater Lumber Co., D 
OAIcl, 7 F 2d 410—Fisher \ 
Shreva Crump & Low Co., DQ 
Mass, 7 F2d 159—^In re P H 
Hrauss & Co, DC Tenn., 2 F3d 
999—In re Penn Table Co, Daw 
Va, 26 FSupp 887—^In re A C 
Kelly 8b Co., DONY, 6 FSupp 
22L 

Mich.—Carson y Milerow Motor 
Sales, 6 NW2d 665, 303 Mi<dL 86 
—Jolm Heidslk Co v Rechter 289 
N W 804, 291 Blich. 708 
55 aj p 168 note 67. p 164 note 70 
Intention not to pay as fraud gen¬ 
erally see supra 9 5L 
AUhougli BO affizmatiye zepresenia. 
tloBB were made to induce sale, it is 
fraudulent where bu>er was insol¬ 
vent at time he bought he concealed 
his insolvency from buyer, and he 
never intended to pay for the goods 
—^In re Tate-Jones & Co.. DCI^ 85 
F Supp 971—In re A C Kelly & Co 
D GLN Y., 6 F Supp 221—^In re Julius 
C Wolff & Co, aCJLNY, 198 F 
646 

57 Mich.—^Illinois Leather Ca v 
Flynn, 65 NW 519, 108 Mich. 91 

1 55 C J P 164 note 67 
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stitute fraud merel}' diat the bu^er knows that he 
has no reasonable expectation of being able to pay 
for the goods, and does not disclose that fact^^ 
Howe\ er, other authorities hold that it is sufhcient 
to establish fraud in cases involving a buyer’s non¬ 
disclosure of his financial condition that he intended 
to cheat the seller, or at least intended to do an act 
the necessary result of which would be to cheat 
him.^^ or where the natural and probable, if not 
necessary, result of his act would be to cefraud the 
seller and that a person who buys on credit im¬ 
pliedly represents that he is or will be able to pay 
for the goods,^! and where he buys on credit with¬ 
out disclosmg his knowledge that he is unable to pa>, 
it is a fraud on the seller^^ even though he actually 
mtended to pay 

§ 52. —* Evidence of Fraud 
a. Fraud of seller 
b Fraud of buyer 

a. Fraud of Sdlor 

(1) Presumptions and burden of proof 

(2) Admissibility of evidence 

(3) Weight and suffiaency of evidence 


(1) Presumptions and Burden of Proof 

The buyer has the burden of proving the fraud of 
the eeller, whether euch fraud is relied on to eetabllsh 
a cause of action against the seller or as a defense. 

Where the bu>er seeks to avail himself of fraud 
of the seller as an mducement to the contract of 
sale, either as a cause of action against the seller or 
as a defense to an acbon against him by the seller, 
the burden is on him to prove such fraud of the 
seller®^ or of his agent,*^ including all the elements 
of such fraud,®® such as the seller's knowledge of 
the falsity of his statements,^*^ or that the buyer's 
sigpiature was procured by fraud.®® It has been held 
that the bu^er must prove that the representations 
vrere false as to a material matter®® and that he 
relied on them m good faith,7® although he need not 
show that he rched solely thereon.71 On the other 
hand, it has been held that if the representations 
made by the seller were material and calculated 
to induce the buyer to make the contract of purchase, 
the presumption is that he was mfluenced by such 
representations, and he is not required to show that 
he m fact rehed on the representations,^® and m or¬ 
der to take away his nght to rehef on the ground of 


Xaovrlodffo and latont 

(1) In order to justify holding 
purchaae of goods on credit by one 
hopelessly insolvent as fraudulent 
without proof of specific representa¬ 
tions. there must be evidence from 
which It can reasonably be Inferred 
that buyer had both a knowledge of 
insolvency and a present Intent not 
to pay for the goods.—Rochford ▼ 
Xew York Fruit Auction Oorp.. C.C 
A.XY. 116 F2d 684 

(S) Intention and knowledge re¬ 
quired to constitute fraud generally 
see supra S 89 

58. XK.—Syracuse Knitting Co v 
Blanchard. 43 A. 637. 69 XH. 447 
55 CLJ p 164 note 71. 

89. XY—^Anonvmous. 67 NY 698 
65 aJ p 163 note 66 
GO. Iowa.—^Franklin Sugar Refining 
Co V Collier. 56 N W 279, 89 Iowa 
69 

ei. US—^In re Collins. DC Ala.. 242 
F 975, affirmed 246 F 431, 168 C 
CLA. 495 

Ala.—Maxwell v Brown Shoe Co.. 21 
So 1009. 114 Ala. 804 

88; US—California Conserving Oo 
V D*Avanzo C CJLConn., 62 F 
2d 528—^Manly v Ohio Shoe Ca 
CCA.Md.. 25 F3d 384 69 A.I..R. 
413—^In re Whitewater Liumber Co. 
DCAJa.. 7 F2d 410—In re Penn 
Table Co., DCWVa., 26 FSupp 
887—^In re Gurvitg. DC.Maaa.. 276 
F 931. 

ZS aj p 164 note 72. 


Speeifio xepreseatatioiui 
A purchase of goods on credit by 
one hopelessly insoUent and know¬ 
ing that payment can never be made 
may be held fraudulent without 
proof of specific representations — 
Rochford V New York Fruit Auction 
Corp CCAJfY. 116 F2d 584—In 
re Melselman. CCLANY., 105 F2d 
995. 

63L Ala.—McKensie v Rothschild, 
24 So 716. 119 Ala. 419 

GGb Ark.—Handford v Btandford. 

284 SW2d 764, 218 Ark. 138 
Fla.—^Pote V Reitano. 46 So 2d 891. 
Ga.—Kimbrough v Adams, 16 SE.2d 
96. 65 GaA.pp 586 

IjO.—M ente & Co v Roane Sugars, 
6 So 2d 781 199 La. 686 
Mich.—^Parslow v Chapin. 283 NW 
871. 252 mctL 486—Hayes v Welt¬ 
s'. 230 NW 942. 251 Mich. 129 
Neb —Ralston Purina Co v Oox. 

3 NW2d 748. 141 Nbb 482 
Okl —^Bingenheimer v Holcomb & 
Hoke Mfg Oo.. 291 P 66. 144 OkL 
275 

Tex.—Powell r Rockow. 92 SW2d 
437. 127 Tex. 209—Hat<A v Nation¬ 
al Cash Register Corp.. dvApp, 
105 SW2d 1114. 

Wash.—McCaskey Register Co v 
Davis. 298 P 461, 159 Wash. 483 
55 C J p 165 note 87 
Presumptions and burden of proof as 
to fraud 

Generally sss Fraud I 94 et sag 
Affecting contracts generally see 
Contracts fi 584 d. 
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Walvaar of fraud 

There Is no burden on the buyer 
to show that he did not waive the 
fraud.—^Kimbrough v Adams, 16 S 
B.2d 96, 65 GaApp 586 
6B. Mich.—Milwaukee Tank Works 

V East Jordan Co-op Assoc., 218 
NW 650, 242 Mich. 266 

55 G.J p 165 note 88 

66. Mich.—Hayes v Weitsel. 280 N 
W 942 251 Mich. 129 

N J —Schlossman s Inc., ▼ Nlewln- 
skl, 79 A.2d 870. 12 NJ Super 500 
55 C.J p 165 note 89 
Wliat constitutes fraud generally see 
supra i 39 

67. Conn.—Bartholomew ▼ Bush- 
nell, 20 Conn. 271, 62 AimD 838. 

68. Me—Bixler v WWght 100 A. 
467. 116 Me. 188, L.RJL1917F 688 

69. Cal —Kllng t Kimball (Pump 
Co, 82 P2d 669, 188 CalJLpp 470 
—Moore v Olffen, 294 P 780, 110 
CalA^pp. 669 

Mich.—Heimerdinger v Standard 
Motor Sales 281 NW 317. 283 
Mich. 536—Hayes v Weitsel, 280 
NW 942. 251 Mich. 129—May ▼ 
Otto 211 NW 64. 286 Mich. 540 

70. Mich.—Hayes v Weitsel, 280 
NW 942, 251 Mich. 129 

65 C J p 166 note 98 

71. Vt.—Slatik V Bragg. 76 A. 148, 
88 Vt. 404. 

7S. Ta.—White Sewing Mach. Oo 

V Gilmore Furniture Co„ 105 S 
E. 134, 128 Va. 630 

55 aJ p 166 note 96^ 
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fraud the burden is on the seller to show that the 
bu> er did not rely on the representations.^^ 

Presumption from investigation. Where the buyer 
has made an independent investigation the presump¬ 
tion IS that he rehed on his own judgment and not 
on the seller’s representations ,74 this presump¬ 
tion IS not a conclusive one^^ or a presumption of 
law,78 and it has no application where the investiga¬ 
tion failed to afford mformation as to the subject 
matter of the representations 77 

Presumption as to condition of goods Where the 
property purchased has been in the possession of ihe 
seller and under his control from the time of pur¬ 
chase until delivery to the bu>er, in the absence of 
evidence showing its condition at the time of deln- 
ery, it must be presumed that its condition was the 
same as at the time of purchase.7S 

(2) Admissibility of Evidence 

Any competent evidence Is admissible which tends 
to prove or disprove fraudulent acts or representations 
by the seller or his agent as an Inducement to the sale. 

Any competent evidence, either direct or circum¬ 
stantial, unless It ts irrelevant and immaterial to 
the transaction,79 is admissible which tends to prove 
false and fraudulent acts or representations on the 
part of the seller*® or of his agent*i as an induce¬ 
ment to the sale, or which tends to prove the seller’s 
knowledge of the falsity of such acts or representa¬ 


§ 52 

tions,** and the fact that the buyer was deceived 
by, and rehed on, them.** However, testimony of 
a third person that substantially the same representa¬ 
tions had been made to him is not admissible,*^ 
and, m the absence of knowledge by the seller and 
representations to the contrary, evidence as to the 
quantity and kmds of goods used by the buyer m his 
busmess is irrelevant and inadmissible on the ques¬ 
tion of the seller’s fraud m procurmg the contract 
of sale.** On an issue of false representations as 
to the quality of the goods it may be shown that 
artifiaal means had been resorted to to conceal 
defects,** and if it is claimed that false representa¬ 
tions were made by an agent as to the quality of the 
goods ordered, evidence that the agent makmg such 
statements had authority to make them is admis¬ 
sible *7 With respect to the issue of fraud and 
imposition m induang his signature to the contract, 
the bu^er may show that he could not read or 
wnte,** that the paper was not read nor its con¬ 
tents made known to him,** or that when signing 
he refused to purchase the article, and was mduced 
to sign the contract by the statement of plaintiffs 
agent that it was merely a shipping direction for 
tnal use *® 

On behalf of seller On behalf of the seller any 
evidence, otherwise competent, is admissible which 
tends to contradict the buyer’s claim of fraud,*^ such 
as that the buyer had Imowledge of Ihe facts and 


78. Va.—White Sewina Slaeh. Co 
V Gilmore Furniture Co. 105 fiUB. 
184. 128 Va. 680 
55 CLJ p 166 note 96 
74. KJ—Wasserman v Franklin 
Trust Co of Paterson. 60 A.2d 807 
142 KJBu 852 

Old—O'Quinn v Nothalt 205 P 488, 

85 Okl 215 

78. Cal—Feraoeon v Koch. 268 P 
842. 204 CaL 842. 58 A.L.R. 1176 
Okl—O’Quinn v Nothalt 805 P 498. 

86 Okl 216 

78. Cal—Feranaon v Koch, 268 P 
842. 204 CaL 842. 68 1176 

Okl—O’Quinn v NothalE, 206 P 498. 
85 OkL 215 

77 Old—0*Qnlnii v Nbthafl; supra. 

78. Mich.—Hysko v Morawaki. 202 
NW 928. 280 Midh. 22L 

78. Iowa.—^Boyd v BuiOk Auto Co.. 

165 MW 908. 182 Iowa 806 
66 CJ p 166 note 8 
AdmlaeibUlty of evidence as to fraud 
Generally see Fraud I 104 
Affeotina oontraota aenerally see 
Contracts 8 895 

80. Wash.—McCaakey Beglater Go 
y Davis. 298 P 461. 169 Wash. 
483 

55 C J p 166 note lOl 
77C JS—44 


Falsity of repveseutatloa 
Where defense was misrepresenta¬ 
tion of machine as combination cash 
reaister and addina machine Ques¬ 
tion to buyer's expert why machine 
was not practicably usable as such 
was proper—McCaskey Reaister Co 
V Davis, supra. 

Simnar acts 

Wash.—Weaver v Blochberaer. 199 
P 2d 589. 81 Wa8h.2d 877 
FtoAts derived from operation of 
bnsiiiesB 

In action to rescind conditional 
purchase of retail business on around 
that sellers had falsely represented 
amount of profits derived from busi¬ 
ness testimony of buyers as to prof¬ 
its they derived from operation of 
business was admissible as tendlna 
to show thB± profits represented were 
not and could not be derived from 
the business—Weaver v Bloohbera- 
er. supra. 

Bebnttsl evldenoe 

Wash.—McCaskey Reaister Co v 
Davis, 298 P 461. 159 Wash. 488 
81. Ala.—Stevens v Taylor, 180 So 
886. 221 Ala. 640. followed in Ste- 
vlns V James, 186 So 927, 24 Ala. 
App 688 

La.—Reed & Brown v Momina Treat 
Coffee Go.. App.. 164 So 449. 
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Tex.—Wichita Farm Uahtina Co v 
Moore. dvApp. 46 SW2d 388 
56 CJ. p 166 note 11 
8S. Wis—Dowlina V Lawrence, 16 
MW 552. 68 Wis. 288. 

65 CJ p 167 note 12 
83. Tex.—MeCaskey Gash Reaister 
Co V Krause^ dvApp., 81 S.W2d 
858 

55 C J p 167 note 18 

8A Wash.—Hahn v BrlOkell. 287 P. 

805. 185 Wash. 189 
55 aj p 167 note 14 
8B. Ala.—BeOk ote.. Lith. Co v 
Houppert 16 So 522. 104 Ala. 508. 
58 Am.S R. 77—Shrimpton v Brice, 
15 So 462, 102 Ala. 655 
88L MT—Crossman v Lnnnan, 64 
MTS 72. 88 AppDlv 422 
87 Ala.—'WUoox v Henderson, 64 
Ala. 535 

sa MJ—Oxweld Acetylene Co v 
Rizzotti. 108 A. 989, 91 MJLaw 
417 

55 aj p 167 note 18 
89> M.J—Oxweld Acetylene Co. v 
Rizzotti. supra. 

9a MJ—Oxweld Acetylene Co v 
I Rizzotti. supra. 

9L Cal —Conlin v Studebaker Bros 
Co.. 165 P 1009. 175 CaL 896 
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did not rely on the seller^s representations Where 
the buyer introduces testimony tending to show the 
falsity of representations made by the seller, the 
latter, to repel the presumption of fraud, may in¬ 
troduce evidence to show that he informed the bujer 
after the sale of an error in his representations, and 
ofiFered to take back the property, which oifer the 
buyer rejected.®® Where the seller demes making 
the alleged representations, his testimony that he 
did not intend to deceive or defraud the bu>er has 
been held to be immaterial 


(3) Weight and Suffiaency of Evidence 

Fraud by the seller or his agent must be established 
by a preponderance of evidence 

In accordance with general rulesi the fact that the 
contract of sale was mduced by false and fraudulent 
acts, representations, or concealment on the part 
of the seller must be established by a preponderance 
of evidence,®® and the same degree of proof is re¬ 
quired where the fraud relied on is that of the 
seller’s agent®® As generally stated by the courts, 
the preponderating evidence must be of a clear. 


92. Conn.—^Bennett v Gibbons. 12 A. 

99. 55 Conn. 450 
55 CLJ p 167 note 22 
98. Ala.—^Bush v Bradford, 15 Ala. 
817 

94. Ind.—Baldwin v Slarsli. 88 XB. 
978. 6 IndJLpp 588 

95. Mich.—Hayes v XVeitzel, 280 X 
W 942, 251 ^ch. 129 

Xeb—^Ralston Farina Co v Cox 8 
XTV2d 748, 141 Xeb 482 
55 aJ p 168 note 29 
Weight and sufficiency of evidence to 
establish ftand 

Generally see Fraud § 114 et sea 
In conneetion with contracts gen¬ 
erally see Contracts S 605 
Evidenoe hdld snfficleiit 

(1) To establish seller^s fraud 
US ^-Tucker v Traylor Engineering 

4b Mfg Co.. aCLAuOkl.. 48 F2d 788 
Cal—CosteUo v Boer. 175 P2d 65. 
77 CalJ^pp2d 174^Wolfe v Sev- 
ems, 298 P. 156 109 CaLApp 476 
Iowa.—Heyl v Beadel. 294 XW 885. 

229 Iowa 210, ISO A.L.H. 994. 

San.—Commercial Credit Co v 

Brown. 53 P 2d 865, 148 Han. 65 
Minn.—Goldllne v Johnson 294 X 
W 459 208 Minn. 449—Wisconsin 
Mystic Iceless Befiigerator v Min¬ 
nesota Mystic Iceless Refrigerator. 

230 XW 796 180 Minn. 884 

Mo—^Irwin v Burgan, 28 SW8d 
1017 325 Mo 809 

X J —C A. Lippincott & Bro v Mat- 
azzo, 150 A. 216. 8 X J Mlsc 830 
Old—Larkin v Tallant 206 P2d 982, 
301 Okl 486 

Or—^Widmer v l<effelman, 212 P2d 
737, 187 Or 476 

Tenn—^Mynott v Weaver, 12 Tenn. 
App 60 

Wash.—Iiombach v Lundberg. 88 P 
2d 105. 177 Wash. 568 
55 CJ p 168 note 29 [a] 

(2) To establiA that contract was 
Induced by sellers fraud—Carufel 
V Kounts 232 XW 609. 60 XD 91 

(8) To establish making of mis¬ 
representation. 

Cal—^Miller v Eisenberg. 208 P2d 
11. 90 CalApp 2d 479 
Misa—Dodson v. McElreath, 48 So 
2d 861. 210 Miss 160 
Tex.—Vance v Batterton. GivJVpp 
187 S.W 2d 247—^Powell v Rockow, 
G1V.APP, 58 S.W2d 636. reversed! 


on other grounds 92 SW2d 487. 
127 Tex 209 

V'ash—^Lambach v Lundberg, 38 P 
2d 105. 177 Wash. 568 

(4) To establish falsity of repre¬ 
sentation. 

CaL—^Miller v Elsenberg, 208 P2dj 
11. 90 Cal App 2d 479 
Ean.—Maraol Credit Co v Blanker. 
95 P2d 285. 150 Ean. 477 

Bvideiioe tasnAelttit 

(1) To establish aeller^s fraud. 
US—Hodge V International Der¬ 
rick & Equipment Co, C CLAMiss. 
167 F2d 896—Lewis v Southern 
MUls, DCXO, 58 FSupp 448 

Ark.—^Handford v Handford, 234 S 
W2d 764, 218 Ark. 188 
Ga.—Sweat 4b Gaskins v Williamson, 
195 SE. 408. 185 Gsl 495 
HI—Slane v Lake Shore Index. 40 
XE2d 786. 814 ULApp 192—Flor- 
ahelm v Gatzert Co. 278 niApp 
54 

Ind.—Community State Bank of Roy¬ 
al Center v Durbin. App, 98 XJS. 
2d 604 

Iowa.—Wetmore v Wooster, 237 X 
W 480 212 Iowa 1865 
Ey—Barrett v Leyman Motor Co. 

147 SW2d 51, 285 Ey 110 
La.—-Hinterlang v Usner, 41 So 2d 
455. 215 La. 626—Mente 4b Co v 
Roane Sugars 6 So 2d 781 199 La. 
686—McTee 4b Co v Brown Fu¬ 
neral Home, App, 188 So 558 
Mich.—Parslow v Chapin. 288 XW 
871, 252 Mich. 485—Hayes v Welt- 
zel, 280 XW 842, 251 Mich. 129 
Miss.—Grenada Auto Co v Waldrop, 
195 So 491. 188 Mias 468 
Xeb—Ralston Purina Co v Hams. 
10 XW3d 452. 148 Xeb 588—Ral¬ 
ston Purina Co v Cox, 8 XW2d 
748 141 Xeb 432 

Okl —^Bingenheimer v Holcomb 4b 
Hoke Mfg Co, 291 P 66, 144 OkL 
275 

Or—Widmer v Leffelman, 212 P2d 
737 187 Or 476 

Tex —^Maloney v G A. Stowers Fur^ 
niture Co, Civ App., 28 S.W2d 
806, error dismissed. 

55 GJ* p 168 note 29 [b] 

(2) To establish making of mis¬ 
representation 

Cal—Rice v Navarro, 204 P2d 688 
91 Csl 2d 288—^Pacific Odorite Corp 
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of San Francisco v Gersh, 210 P 
2d 818, 94 CalJtpp 2d 174 
Ga.—Sweat 4b Gaskins v Williamson, 
195 SE 408, 185 Qe. 495 
Xeb—Ralston Purina Co v Cox, 8 
XW2d 748, 141 Xeb 432 
Or—^Widmer v Leffelman, 212 P2d 
787, 187 Or 476 

(8) To establish that represents.^ 
tion was materiaL—Pacific Odorite 
Corp of San Frandsco v Gersh, su¬ 
pra. 

(4) To establish falsity of repre¬ 
sentation. 

Bl.—Brady v Mhrshall, 28 X.E.2d 
767, 302 ULApp 159 
Pa.—Mullen v Hlbbert, 88 A.2d 485. 
158 Pa.Super 102 

(5) To establish that promise or 
prediction was not made in good 
faith. 

US—Lewis V Southern MiUi^ D<1X 
C. 53 F Supp 448 

Ga.—Taylor v Lovett 4b Tharpe 
Hiaidware Co, 20 SK2d 616, 67 
GkLApp 414^-Snow*s Laundry 4b 
Dry Cleaning Co v Georgia Power 
Co, 6 SE.2d 159, 61 Ga.App 402 

96. Svidenoe hdd sufficient 
To establish fraud by seller’s 
agent. 

Ala.—General Mills v Carter, 195 So 
808, 29 Ala.App 299 
Minn.—National Equipment Corporar 
tion V Volden, 252 XW 444, 190 
Minn. 696 rehearing denied 252 X 
W 885, 190 Minn. 596 
XJ—Callaghen v Segal, 184 A. 896, 
120 XJEq 166 

Okl —Alexander Hamilton Institute 
V Wayne. 98 P 2d 87, 186 Okl 868 
Tex.—Anderson v Hall, Civ App, 137 
S W 2d 854, error dismissed. 

Wash.—Rice v Hoffer, 18 P2d 610 
171 Wash. 701 
55 C J p 167 note 28 [aJ 

Bvldenoe held Insufficient 
To establish fraud by seller’s 
agent—West v Prater, 67 P2d 278 
57 Idaho 588—55 OJ p 167 note 28 
[bj. [c] 

Oonfidential TdatLonShlp 
Evidence held not to show con¬ 
fidential relationship between seller’s 
agent and buyer—West v Prater, 67 
P2d 278, 67 Idaho 688. 
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convincing, and satisfactory character,and in 
order to {>rove the seller’s fraud as a defense gen¬ 
erally the same facts must be shown as would be 
necessary m an action for deceit®* Fraud on the 
part of the seller need not be proved b> direct or 
positi\ e evidence, but may be estabhshed by arcum- 
stantial e\idence®® These rules apply to evidence 
with respect to fraud on the part of the seller in 
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making false representations as to the value or 
extrinsic facts afi^ecting the value of the article or 
goods,! Qf business® sold, or as to the quality, char¬ 
acter, or condition of such article or goods,® or 
as to the seller’s title,^ or m procuring the buyer’s 
signature to the contract of sale,® or as to the fact 
of the buyer’s reliance on the fraudulent representa¬ 
tions,® and his being prejudiced or damaged there- 


S7 Ctolo—Hayden v Perry, 184 P 
2d 212, 110 Colo 847 
DC—-Liockwood ▼ Christakos 181 
F2d 805, 86 USAppDC 823 
Or—Liarison-Frees Chevrolet Co v 
tPasme, 96 P2d 1067, 163 Or 276 
Pa.—Stevens-^vis Co v Wlanew- 
8ki, 82 LiUZ-Liesr Beg* 78 
Wash.—Paulson v Cuddy, 199 P2d 
920. 81 Wa8h.2d 924. 

55 aj p 168 note 80 

98. Minn.—Wilder v De Cou. 18 
Minn. 470 

99 Ind.—Wallace v Mattice, 20 N M 
497. 118 Ind. 59 

56 CJ p 166 note 7 

Proof only of oirounstanoes ooiu 
slstent with honest intent is insuffi¬ 
cient to establish fraud.—^Handford 
V Handford, 284 SW2d 764, 218 Ark. 
133 

X. Bvidenoe haOUl sofflelent 
To show fraudulent representa- 
tipns as to value. 

Cal—Russell v Rosooe, 189 P 185, 
106 Cal App 298 

Da.—Griffing v Atkins, App^ 1 So 
2d 445 

56 CJ p 168 note 82 [aJ 
33vldenoe h^ insnffioient 
To show fraudulent representations 
as to value. 

Ark.—Sliman v Colorado Mniing & 
mevator Co., 168 SW2d 919, 208 
Ark. 884 

Ky —Rathfon t Gaines, 118 S.W 
987 

9. Svidenoe hOUl snfWent 

(1) To establish seller's fraud.— 
Pbyden v Perry, 184 P2d 212, 110 
Colo. 847—66 CJ p 168 note 88 Ca] 
( 1 ) 

(2) To establish misrepresentation 
of profits. 

Or—Weiss v Gumbert, 227 P2d 812, 
rehearing denied 228 P2d 800 
Pa.—Siskin V Cohen, 70 A.2d 298, 
808 Pa. 680 

R.D—Cheetham v Ferreira, 66 A.8d 
861, 78 R.I. 425 

Tenn.—^Bevins v Idvesay, 821 SW 
2d 106, 82 TennJLpp D 
Wash.—Weaver v Blochberger, 199 
P2d 589, 81 Wash.2d 877—Frahm 
V Moore, 11 P2d 698, 168 Wash. 
212 

55 C J p 168 note 88 [a] (2) 

(8) To establish misrepresentation 
at amount of sales—'Nussbaum v 
Hetser, 61 A.2d 508, 1 NJ 26. 


(4) To establish misrepresentation 
as to debts of business—Cannon v 
Chadwell, 150 SW2d 710, 25 Tenn. 
App 42 

Evldenoe held Insuifioient 

(1) To establish seller’s fraud.— 
Fote V Reitano, Fla. 46 So 2d 891 
—55 CJ p 168 note 83 [aJ (8). [bj 

(2) To establish misrepresentation 
of profits 

cm—Moore v Giffen, 294 P 780, 
110 CalJLpp 659 
Fla.—Fote v Reitano, supra. 

(8) To establish misrepresentation 
of volume of business. 

Cal —Moore v GifCen, 294 P 780, 110 
Cal App 659 

Md—Gibula V Sause, 194 A. 826, 178 
Md. 87 

N J—Obergfell v Wicks, 127 A. 106, 
97 NJEq 196 

55 CJ p 168 note 83 [c], [d] 

The record of income from busi¬ 
ness after sale thereof is not appro¬ 
priate criterion by whidb to deter¬ 
mine that statements as to such in¬ 
come by sellers were false—Eortum 

V Dudwlg, 41 MJS.2d 889, 814 HL 
App 800 

8. Da.—Belknap v Eendig, 15 Da. 
Ann. 203 

55 C.J p 169 note 84 

Svidenoe held snffloient to estahlikh 
seUer’s fraud 

(1) In general—Ruler v M. & M; 
Motor Co, MOA.PP, 281 S W 2d 277— 

56 G.J p 169 note 84 [a], [c], [f] 

<2) Cattle. 

Cal —Carter v Carr, 88 P 2d 852, 189 
CalApp 15 

Or—Gtesme v Potter, 247 P 766, 118 
Or 62D 

(8) Engine—Cooper v Weather- 
holt 82 P2d 524, 28 CalJlpp 2d 821 
(4) Motor vehicle. 

Ark.—Joe Dyons Mach. Co v Wleget 
271 SW 388, 168 Ark. 572. 

Mo—Ruler v M. 6b M. Motor Co, 
App, 231 SW2d 277 
(6) Power shovel—Stein v Green, 
D CPa.. 64 F Supp 8 

(6) Slip covers—Schlossman's Inc., 

V Niewlnski, 79 A.2d 870, 12 N J Su¬ 
per 500 

(7) Tractor—Gtrickler v Intema- 
tional Harvester Ca, Tex.Civ.App, 
141 SW2d 989, error dismissed. 
Judgment correct—56 C.J p 169 note 
^34 [aJ (12) 


Svidenoe held Insniaolent to estab¬ 
lish seller’s fraud 

(1) In general.—Muskogee Iron 
Works V Bay-Tex Oil Corp, Tex. 
Civ App, 171 SW2d 147, error re¬ 
fused—55 <U p 169 note 34 [b], [dj, 
[ST], [h] 

(2) Fans—Schoellkopf Co v J 
A Engstrom, Inc., Da-App, 60 So 2d 

no 

(3) Horsa—Harting v Cebrian, 61 
P 2d 195, 10 CakApp 2d 10—^5 CJ p 
169 note 84 [bJ (12) 

(4) ''Juke boxes."—Rice v Mav- 
arro, 204 P2d 688, 91 Cal 2d 283 

(5) Musical instrument 

Cal—Williams v Dowenthal, 12 P 
2d 75. 124 Cal App 179 
Iowa.—Citizens Nat Bank v Diddell 
176 NW 18 

(6) Trucks. 

Cal.—IT S Credit Bureau v Sanders 
280 P2d 849, 108 ChlJLpp2d 806 
Or—Darison-Frees Chevrolet Co v 
Payne, 96 P2d 1067, 168 Or 276 
4b Cal—Wolfe v Sevems, 293 P 
166, 109 Cal App 476 

8. Svidenoe haid snlllolent 
To show fraud in procuring buy¬ 
er’s signatura—New Home Sewing 
Mach. Co V March, Tex.ClvApp., 67 
SW2d 1107—65 GLJ p 169 note 85 
[a] 

Svidenoe held lusulHclent 
To show fraud in procuring buyer's 
signature 

—Himovltz V Silverman, 188 P 
1038, 46 CakApp 287 
Mo—Stevens v Weinberg, App, 201 
SW 608 

6. Hy-Ades v. Wash, 251 &W 970, 
199 Hy 687. 

Texy sferong proof is not reguirad 
to establish that buyer was induced 
to act by reason of false statements 
of seller in action by buyer to set 
aside sala—Angerosa v White Co, 
290 NTS 204. 248 AppDiv 425, af¬ 
firmed 11 N.E.2d 825. 276 NT 524. 
Xaferenoe from cironmstanoes 
Fact that buyer was induced to act 
by reason of false statements of sell¬ 
er may be Inferred from dream- 
stances attending transaction.—A jt- 
gerosa v White Oo. supra. 

Svidenoe hSld sufficient 

(1) To establish buyer's reliance 
on seller's misrepresentations. 

Pa.—Siskind v. Cohen, 70 A.2d 298, 
868 pPa. 580 
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by ^ The fact that the prooerty sold for too high 
a price IS not per se pnraa facie c\ »dence of fraud b> 
the seller,8 and conduct of the bmer, who knew or 
had means of knowing the agreed price, in using 
the g^ods when delivered, is conclasne p-oof that 
the pnce mertioned in the order was not iraudu- 
lently inserted after the bujer had signed it® It 
has been held that the nonperformance of a promise 
or the failure to carry out an expressed intention is 
not evidence of fraud.!® 

Negative testihiouy T le fact of fraud on the 
part of the se^’er nay be dispro\ed b} the buyer's 
testimon> negativing such fact!! 

b. rraud of Buyer 

(1) Presumptions ard burden of proof 

(2i Admissibility of e\idence 

(3) Weight and sufficiency of evidence 

(1) Presumptions and Burden of Proof 

Fraud on the part of the buyer la not presumed, but 
must be proved by the seller. 


Fraud on the part of the buyer is not presumed,!® 
and, where fraud on his part m making such a 
purchase is asserted by the seller, as a ground for 
resc nding the sale and recovering the goods or 
their proceeds, or for damages, the burden is on the 
seller to pro\e such fraud,!® such as that the buyer 
was guilty of fraud m misrepresentating his finan¬ 
cial condition,!* or in intending not to pay for the 
goods !® It has been held that, where fraud in the 
purchase is showm, the buyer or one claiming under 
him has the burden of provmg that he purchased in 
good faith,!® but it has also been held that, while 
sucn purchaser has the burden of proving that he 
paid value for the goods,!7 the burden is on the 
seller to prove that a subpurchaser had notice of the 
fraud of the buyer when he purchased or before he 
paid the price.!® Since, as discussed in Fraud § 
95, there is a presumption of fraud when a fiduciary, 
or one in a confidential relationship wath another, 
profits at the expense of the person who confides in 
him, on a sale for an madequate consideration to 


Tex.—•Vance ▼ Batterton Civ App, 
187 SW2d 247—Xu-Enaxnel Paint 
Co ▼ Da\l8. Civ App. 62 SW2d 
861 error disnalssed—Hunter Hlll- 
1ns Ca V Satterwhite. Civ.App 60 
SW2d 816 

85 CJT p 169 note 86 [a] 

(2> To establish buxer'a xisrht to 
rely on seller's m srepresentationa 
CaJ—’Hefleran v FTeebaim, 214 P 
2d 386 34 Cal 2d 715 
HlC.—Culbertson v Tnilbum. 221 P 
2d 1061 54 K ^ 2S2 

(8) To establish that buyers did 
not make an independent Investiga¬ 
tion but re'led on ee'ler s representa- 
tiona—Vance v Batterton Tex.Clv 
App.. 187 SW2d 247, refused for 
want of merit. 

Bvldenoe InsuSlclan* 

(1) To establish buyer's reliance 
on seller's misrepresentation. 

UL—Slane v Liake Shore Index, 40 
NR2d 786 814 IlLApp 192. 

Xeb—^Ralston Purina Co v Oox^ 8 
KTV2d 74S, 141 Xeb 482 
55 CJ p 169 note 36 [a] (7). <8) 

(2) To establish buyer's right to 
rely on misrepresentations.—^Peoples 
Xat. Bank of Wash, v Brown. 221 
P2d 630 37 Wash.2d 4»—55 CJ p 
169 note 86 [a] <6) 


fsentation, but does not preclude a 
dnding that he did rely thereon. 

U S —-Woods-Paulkner & Oo v Mich- 
elson. G C A.lio. 63 F 2d 569 
5Ilnn—Goldfine v Johnson. 294 N 
W 459 208 Slinn. 449 
(2) Where purchasers signed con¬ 
tract to purchase wheel alignment 
business, and contract provided that 
purchasers had Inspected property 
verified and investigated all oral 
representations made and all details 
set forth therein, to their entire sat¬ 
isfaction such recital was evidence 
that purchasers did not, in fact, re¬ 
ly on alleged misrepresentation of 
profits of businesa—Fote v Reltano 
Fla. 46 So 2d 891. 

(8) The fact that buyer casually 
observed the tractor and made short 
test runs of a few feet on sellers* 
sales floor to hear the motor did not 
necessarily establish nonreliance on 
sellers* alleged false representations 
—Goldfine V Johnson, 294 NW 469, 
208 Minn. 449 

(4) Evidence that buyer agreed to 
purdiase machinery as viewed by 
him Justifies a finding that he was 
not induced to purchase the machin¬ 
ery by representations of value and 
character of missing parts.—Coch¬ 
ran V Peoples* Bxch. Bank, 4 8.W2d 
515, 178 Ark. 880. 


(8) To establish that buyers had 
opportunity to Investigate the truth 
or falsity of the representations by 
the seller before completing the con¬ 
tract.—Miller V Bisenberg; 203 P.2d 
11 . 90 CalJlpp 2d 479 

IDaomlxT or iBvestigatloa by hnyer 
(1) Fact that buyer made inaulry 
or investigation indicates that he 
did not rely on the seller^s nolsrepre- 


7 Cal—Costello v Roer, 176 P2d 
85, 77 Cal App 2d 174 
Neb—Cooper v Marr, 80 NW2d 568, 
149 Xeb 211 
55 C.J p 169 note 37 

a OkL—Campbell v Newton. 152 P 
841. 62 OkL 518 

a R.L—'Eagle Package Co v. East¬ 
ern Beef Co., 142 A. 166, 
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lOw Or—Wldmer v Leffelman, 212 
P 2d 787, 187 Or 476—Cameron v 
Edgemont Investment Co, 299 P 
698 136 Or 886 

11 . NT —Economy Baler Co v 
Pintiiano 169 NYG 1019 
55 C.J p 169 note 41 
la U a—In re Hunter^Rand Co, 
DON a. 241 P 175 
55 C J p 170 note 43. 

Presumptions and burden of proof as 
to fraud: 

Generally see Ftaud | 94 et sea 
Affecting contracts generally see 
Contracts 8 584 d. 

la Or—Lyon v Miueris. 182 P2d 
982, 170 Or 22a 

Tex.—Shield Co v Cartwright, Civ 
App 172 SW2d 108 affirmed 177 
SW2d 954, 142 Tex. 82a 
55 OJ p 170 note 4a 
Valslty of staismeni 

Seller seeking to cancel sales and 
recover goods on ground they were 
obtained by iinnd must prove falsity 
of buyer's statement by competent 
evldenca—Vacuum Oil Co v Cai> 
stem, 281 NW 880. 211 Iowa 1129 
la XT S —In re American Knit Goods 
Mfg Co., NT., 178 F 480, 97 CGJL 
486 

55 C J p 170 note 47 
18. Iowa.—'Vacuum Oil Co. t Car- 
stens, 281 N W 880, 211 Iowa 1129 
55 OJ p 170 note 48 
18 , Mich.—Whitaker Iron Co v 
Preston Nat. Bank, 69 NW. 895. 
101 Mich. 146. 

Burden of proof with respect to bona 
fide purchasers see infra 9 999 

17. Ala.—Wilk V. Key, 28 So a 117 
Ala. 285 

18. Ala.—'Wllk V. Key. supra. 
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one occupying a confidential relationship to the sell¬ 
er, the buyer has the burden of coming forward with 
evidence that the sale was free from fraud and was 
fair and equitable 

(2) Admissibility of Evidence 

Evidence as to the circumstances aurroundino the 
sale Is admissible to prove fraud on the part of the 
buyer 

Fraud of a buyer m obtaining goods on credit is 
seldom capable of direct proofs® and for the purpose 
of showing fraud evidence is admissible as to the 
circumstances attending the transaction,^^ such as 
m respect of his eagerness for credit,^^ and that he 
was making excessive and unusual purchases of 
goods 

Other fraudideni acts or representations. Evi¬ 
dence of similar fraudulent acts or representations 
by the buyer at or about the same time as the sale 
in question is admissible for the purpose o7 showing 
a general intent or design on the part of the bu>er 
to commit such frauds,provided the similar acts 
or representations were of a fraudulent character 
but evidence of such acts or representations is not 
admissible to establish that the buyer in fact 
committed fraudulent acts or representations with 
respect to the sale in question nor is such evi¬ 
dence admissible where no fraud m the particular 
sale is charged ^7 

Representations as to financial condthon For the 
purpose of showing fraud on the part of the buyer 
m obtaining a purchase on credit, the seller may 
show that the buyer made false statements as to his 
finanaal standing,and that the seller rehed on 
them m extending credit,^® but m order to render 
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evidence of sudh false statements admissible it must 
be shown that they were made m connection with 
the transaction®® and were communicated to the 
seller,®! and, if made by a third person, that they 
were made with the authonty of the bu>er ®® For 
the purpose of showing that the seller did not rely 
on such representation, the buyer may show that 
previously on several occasions the seller had ex¬ 
tended him credit, and had been promptly paid, and 
that the seller was not aware of any change in the 
ba>er’s financial condition®® If a false representa¬ 
tion is in wntmg, it is not competent for the buyer 
to show that he had a secret or unexpressed inten¬ 
tion in respect of the writing, so as to show that he 
intended no fraud.®^ 

False stateinent or report to mercantile agency, 
made by the buyer at or about the same tune, as to 
his finanaal condition, for the purpose of obtain¬ 
ing credit and relied on by the seller m making its 
sale, is admissible in evidence for the purpose of 
showing fraud on the part of the buyer,®® provided 
the offer of such statement is accompamed by proof 
that it was made or authorized by the buyer ®® If 
credit has been extended on the faith of the reports 
of two different agenaes, it has been held that it is 
error to adimt one report without the other.®^ 

Declarations and admissions of the bu>er as to 
his finanaal condition are admissible against him,®® 
but not as against third persons havmg claims 
against the property, if not made in their presence.®® 

Intention not to pay A buyer’s intention not to 
pay for goods bought on credit as an element of 
fraud on his part may be proved by evidence of 
direct statements by him, shown to be untrue,^® or 


19 Pa.—Brooks v Conston, SI A.2d 
684 856 Pa. 69 

SO Mich.—Ross v Miner, 85 NW 
60, 67 Mich. 410 

m. Ala.—^MdKenzie v Welneman, 22 
So 608, 116 Ala. 194 
55 C J p 170 note 54 
Admissibility of evidence as to 
fraud 

Generally see Fraud S 104 
Alfectinff contracts generally see 
Contracts 8 595 

95L Pa.—^Meyerhoff v Daniels, 84 
A 298 178 Pa. 555, 51 Am.SJEt. 782 
98, Or—Craig v California Vine¬ 
yard Co., 46 P 481. 80 Or 48 
65 OJ p 170 note 56 
9A Me.—Hawes v Dingley, 17 Me. 
841. 

55 CJ* p 170 note 58 
88. Ala.—New York, etc. C8gar Co 
V Bemheim, 1 So 47Q. 81 Ala. 
188 

55 gjr p 171 note 68U 


98. NT—Murfey v Brace, 88 Barb 
661. 

55 C J p 171 note 60. 

97 NT—Wheeler, eta, Mfg. Co. v 
Keeler, 20 NTS 888, 65 Hun 508 

55 C.J p 171 note 61. 

28. Conn.—Bay State Milling Co. v 
Susman Feuer Co.. 100 A 19, 91 
Conn. 482 

55 aJ p 171 note 68 

29 NT—Johnson v Monell, 2 Abb. 
Dec. 470, 2 Keyes 655 

65 aJ p 171 note 64 

80i Vt.—Griswold v Wentworth, 81 
A 622, 86 Vt. 205 

56 C J p 171 note 65 

81. Mo—Klsass v Harrington, 28 
MoApPl 800—Manheimer v Har¬ 
rington, 20 MoApp 297 

89. Mb—Moore v Hlnsdalet 77 Mo 
App 217 

133. Vt—Steam v CUlford, 18 A 

i 1045, 62 Vt 92. 

693 


8A Miss.—GuUedge v Slayden-Kirk- 
sey Woolen Mills, 28 So 962, 76 
Mias 297 

55 CJ p 171 note 69 

85. Mont—^obn V Farwell Co v 
Boyce, 42 P 98. 17 Mont 88 

65 CJ p 171 note 70 

8a Tenn.—Rome Furniture eta, Co 
V Walling, CIu 58 SW 1094 

Tex.—Meyers v Bloon, 50 aw 217 
20 Tex.CivApp 554. 

37 Mo —Cook V Harrington, 81 Mo 
App 199 

65 CJ p 172 note 72. 

8a Mich.—Brock v Garson, 76 NW 
111, 117 Mich. 550 

39 Mich.—Brock v Garson, supra. 

56 CJ p 172 note 74 

4a NT—Van Klebk v Ijeroy, 4 

[ Abb Dec. 479, 4 TranscrJL 295, 4 

i AbbJ>r.,N 8. 481. 
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by evidence of the facts and arcumstances surround¬ 
ing the transact on which tend to show such fact^^ 
EMdence of such intention is not competent where 
no fraud in fact or by the pleading is imputed to the 
buyer m making the purchase,or where the goods 
in question were sent without being ordered.^® For 
the purpose of refuting fraud, m purchasing without 
intent or ability to pay, the buyer may show that a 
large portion of his debts was held by personal 
friends, that none of his creditors was pressmg him, 
and that other fnends had promised to loan him 
money 

Insolvency or inability to pay For the purpose 
of showing fraud or false representations as to the 
bu\-er*s ability or reasonable expectation of being 
able to pay for goods purchased on credit, evidence 
is admissible, together with other fact^ as to his 
msolvency or financial condition at the time of the 
sale,^® and his knowledge thereof As tending to 
prove such fraud, evidence is admissible that the 
buyer, shortly before or after the scale, comnutted 
acts of insolvency,^^ as that he gave mortgages 
covering the goods and other property However, 
evidence as to his insolvent financial condition sub¬ 
sequent to the date of the sale is not admissible for 
this purpose^® unless it is shown that there has 
been no change in such condition since the date of 
the sale.®® On the issue of msolvency evidence is 


admissible as to the buyer’s finanaal condition short¬ 
ly after the sale,®^ as to the -v alue of his stock at the 
time of the sale,®® and as to the character and extent 
of his business,®® and, as tending to show the 
buyer’s true finarcial condition, an imentoiy made 
b> him is admissible ®^ 

(3) Weight and Sufficiency of Evidence 

Fraud on the part of the buyer In Inducing the aeller 
to make the sale to him may ordinarily be establlehed 
by a fair preponderance of the evidence. 

In accordance with general rules fraud on the 
part of the buyer, m mducmg the seller to make the 
sale to him, may ordinarily be estabhshed by a fair 
preponderance of evidence,®® and, although it has 
been held that the preponderatmg evidence must be 
of greater strength and probative force than m 
ordinary civil cases,®® and must be of a dear, con- 
vmcing, and satisfactory character,®^ it is not neces¬ 
sary that It should resist any other condusion and 
point to fraud with moral certainty,®® but it is 
sufiBcient if on the whole it agrees wnth and supports 
the hypothesis which it is adduced to prove.®® These 
rules have been appked with respect to the weight 
and sufiiciency of the evidence to establish fraud 
of the buyer m purchasing goods with an intent not 
to pay therefor,®® or m concealing his insolvency 
and inabihty to pay for the goods,®®^ or m making 
false representations as to his solveni^ and financial 


41. Mass.—Skinner v FUnI; 105 
Mass 538 

55 C.J p 172 note 78 

42. XY^essop v Miller, 2 Abb 
Dec. 449 1 Keyes 821 

43. XY—Jessop v Miller, supra. 
4A X Y —Schufeldt v Sclmltzler, 21 

Hun 462. 

46. X H.—Olttennan A Oo v Lynn 
Blodem Shoe Co., 179 A. 851, 87 
XH. 805 

55 GJr p 172 note 88. 

46;. Mich.—Whitaker Iron Go v 
Preston Xat. Bant^ 59 XW 895, 
101 Midi. 146 
55 GJr p 172 note 84. 

47 XY—Byrd v Hall, 1 AbbJDea 
285, 2 Keyes 646 
55 OJ p 172 note 85. 

4& Midi.—Bro<^ v Carson, 76 XW 
111, 117 Mich. 550 

Vt.—Whitney Wacon Works v 
Moore, 17 A. 1007, 61 Yt. 280 

40 Mass.—Hosmer v Oddham, 122 
Mass. 551—Haskins v Warren, 115 
Mass. 514« 

50i Mass.—Hosmer v. Oddham, 122 
Mass. 55L 

51. U S —iWaples-Platter Co. v. 

Turner, Ind-T., 88 F 64, 27 aCA. 
439. 


62. Iowa.—Phelps, etc., Ca v Sam¬ 
son, 84 XW 1051, 113 Iowa 145 

63. Iowa.—Kuh, etc., Co v CHuck- 
llck, 94 XW 1105, 120 Iowa 504. 

55 CJr p 178 note 9L 

64b NY—Morris v Wello, 7 XYS 
61, 4 SUv Sop 84. 

56. Mass —KUne v Baker, 106 Mass. 
61. 

55 C J p 178 note 96 
Bvldeiioe held snflotent 
To establish buyer’s fraud. 

Cal—Spencer v D1 Ghllinl, 122 P 
2d 949, 50 CaLApp 2d 282 
X.H.—Stevens ▼ Stevens* 82 A.2d 
418 

55 CJr p 178 note 96 [a] 

Bvidence h el d 

To establish buyer’s fraud. 

La.—White v Wallace, 51 So 2d 489, 
218 La. 981. 

Mich.—Berthulne v Scewcxyk, 26 
NW2d 770, 317 Mich. 275 
Mo—MaUoy v Jone% 175 SW2d 776, 
851 Mo 1211. 

XJGL—Stevens v. Stevens, 82 A.2d 
418 

NY—Chldcowskl v Cuslck, 62 XY 
S 2d 294 

Or—Lyon v Mazezis, 182 P2d 982, 
170 Or 222 

55 OJ. p 178 note 96 [b]. 
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Ooufldeiitlal rdatlonbUp 
In action to set aside deeds and 
transfers of personalty, on ground 
that plaintiff was mentally incom¬ 
petent at the time they were made 
and that one of the defendants fraud¬ 
ulently induced them, evidence that 
such defendant made love to the 
plaintiff did not require finding 
a confidential relationship existed 
between them.—Wilson v Sampson, 
205 P2d 758, 91 CaLApp 2d 458 
86, Colo—Mathews v Mathew^, 194 
P 858, 69 Colo 888 
57 Or—Lynn v Mazerl% 182 P2d 
982 170 Or 222 
55 OJ p 178 note 98 
Wist be thoroughly pcoved 
US—Bochford v New York PVuit 
Auction Corp., CCA.X.Y., 116 F2d 
584. 

68 . Cal—Seliginan v. Kalkman, 8 
CaL 207 

59. CaL—Sellgman v su¬ 

pra. 

60 US—re Hufline A Clarke, 
DCNY., 8 FSupp 768 
lowa^—Vacuum Oil Co v Garstens, 
281 XW 280, 211 Iowa 1129 
55 C J p 178 note 2 
6 L Pa.—Cincinnati Cooperage Co v 
OauL 82 A. 1098. 170 Pa. 545. 

155 OJ p 178 note 3. 
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condition^^ and that such fraud was rehed on and 
induced an extension of credit to the buyer,®* or 
that an agreement to set off an indebtedness against 
the purchase price was procured by fraud.®® In¬ 
solvency within the meaning of these rules need not 
be shown by an overt act of msolvency, but proof 
of inability to pay is sufficient,®® but a representa¬ 
tion of solvency is not shown to be false and fraud¬ 
ulent by the mere fact that the buyer is shown to be 
insolvent a reasonably long period after it was 
made,®® and this rule also applies as to a nondis¬ 
closure of insolvency ®^ 

Infeniton not to pay. A fraudulent intent not to 
pay for the goods may be inferred from the facts 
and arcumstances of the particular case,®® such as 
from the fact that knowing, at the purchase, that 
he is hopelessly insolvent and has no reasonable 
expectation of being able to pay, he conceals such 
fact from the seller®® or makes representations as 
to his solvency However, the mere fact that the 
buyer knows when the goods are ordered, that he 
IS then unable to pay, does not of necessity give nse 
to the mference that he does not intend to pay for 
them ,7^ nor is such mtent established by the fact 
that the buyer had obtamed his capital through 
forgery Where a statement of a buyer’s financial 
condition as earned on the books of a mercantile 
agency is true when made, the f^ct that the buyer 
fails to report to the agency or seller subsequent 


dianges for the worse which have occurred m his 
finanaal condition may be considered as evidence 
of a fraudulent intention not to pay for the goods,^® 
but it is not conclusive 

§ 53 -Questions of Law and Fact 

What eonatltutea aueh fraud aa will vitiate a con¬ 
tract of gale is a question of law, but the existence of 
fraud Is a question of fact. 

In accordance with general rules, what constitutes 
such fraud as will vitiate a contract of sale of per¬ 
sonal property is a question of law,^® but the exist¬ 
ence of actual fraud is a question of fact ,7® and, 
accordingly, where the evidence on such issue is 
dear and undisputed it is within the provmce of the 
court alone to determine as a matter of law whether 
or not the contract of sale has been vitiated by mis¬ 
representation and fraud,^^ and m the absence of 
testimony as to matters essential to make out a case 
of fraud and misrepresentation, a directed verdict is 
proper although there is some conflict m the testi¬ 
mony 7® However, the fact that the contract pro¬ 
vides that it is without any guaranty or warranty, 
not specifically stipulated, does not entitle the seller 
to a directed verdict, if representations made by him 
as an inducement to the contracts are shown to have 
been fraudulent^® 

Where there is evidence sufficient to be submitted 
to the jury on the issue of the seller’s fraud®® or on 


62. DC—•Prsmler Poultry Co v 
Wm. Bomsteln & Son, MiulApp, 
61 A.Sd 682 

Wls —^Intems.tlonal Shoe Ga ▼ 
Hushes, 237 NW 77, 205 Wis. 474. 

56 CLJ p 178 note 4. 

63. Ark.—Barber v Whitaker Miff 
Co, 20 SW2d 864, 180 Ark. 188 

Wla —^International Shoe Co v 
Hushes, 287 KW 77, 205 Wls 474 

64. Ark.—Williams v Walker, 265 
3W 848 167 Ark. 678 

65 CJ p 178 note 6 

65. NT—Brown v Montgomery, 20 
HT 287, 76 Am.D 404 

Ohio—^Benedict v Schaettle, 12 Ohio 
St 516 

Bvidsnos Xisld sufflcisn.* 

To show insolvency—Oltterman a 

Go V Liynn Modern Shoe Co., 172 A. 

351, 87 NH. 885 

6 6 US —In re American Hnlt Goods 
Mfsr Co., NT., 178 F 480, 97 aCJL 
486 

65 aj p 178 note a 

67 NT-^ce ▼ Heath, 5 NT St 
244. 

68 . NT—EtenneQuln v Naylor, 24 
NT 139 

65 OJ p 161 note 46 

69. US—In re Melselman, aCJL 


NT, 165 F2d 995—In re Huffine 
& Clarke, DCLNT, 8 FSupp 758 

70. US—In re Marks, NT., 218 F 
458. 184 aCLA. 263 

66 C J p 161 note 48 

71. US—Gillespie v Piles, Iowa, 
178 F 886, 102 COA. 120, 44 UR. 
A.,NS. 1. 

55 CJ p 165 note 74. 

72 NT—Slnnott v German-Ameri- 
can Bank, 68 NJEi 286, 164 NT 
886 

55 CJ* p 162 note 50 

73. Tex.—Boas v Coulter MTs Co., 
dvApp. 40 SW 866 

65 <XJ p 159 note 16 

74L Tex.—Boss v CoiUter Mfa Co, 
supra. 

55 aJ p 169 note 16 

75 DeL—Stewart *v Monad Fngl- 
neerinff Go., 84 A. 209, 26 DeL 165 

76 Del—Stewart v. Monad Bnal- 
neerlnff Go., supra. 

Ind.—Wolfeld V Hanfks, 179 N.M 
178, 95 IndJLpp 44. 

77 Ala.—Commercial Credit Go v 
T^imkin, 146 So 536, 25 AUuApp 
852 

56 C J p 174 note 14. 

78. Cal—Federoff v Blrkq, 242 P 
881. 75 CaLApp 189. 

65 C.J p 174 note 15 
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Dtreoted YsrOiot for seller heUL wac^ 
ranted 

Ga.—Allen ▼ J B Colt Co., 159 S.m 
262. 172 Ga. 825 

55 OJ p 174 note 16 [aJ 
Direction of verdiot for seller haid 

ssronsons 

8 C.—Continental Jewelry Co v Her- 
hulajB, 184 S.R 505, 186 SC 496 

56 CU p 174 note 15 [bj 
Direoted verdiot for buyer held war¬ 
ranted 

Ma—Judkins v Chase^ 116 A. 682, 
121 Ma 230 

56 aJ p 174 note 15 [c] 

Direoted verdiot for buyer held not 
warranted 

IlL—Derdifsr v Thompson. Boss & 
Co, 278 BLApp 82 
65 OJ p 174 note 15 [d] 

79 US —Arnold v National Anl- 
llna eta, Co, aCLAJM-T, 20 F2d 
864, 66 A.KB. 4. 

80. Idaho—Advance-Bumely ThreA- 
er Go V Jacobs, 4 P 2d 657, 61 Ida^ 
ho 160 

Han.—Diehl v Barker, 20 P id 684, 
187 Han. 255 

Minn.—Wlebke v Erickson, 248 NW 
I 702 189 Minn. 102 
Mo—Rice V Lammers, App., 65 S 
i W 2d 151. 
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the issue of the bu} er’s fraud,as the case may be, 
tinder the circumstances and such evidence is con¬ 
flicting or of an ambiguous nature it is a question 
of fact for the jury to deade whether the contract 
was induced by misrepresentation and fraud on the 
part of the seller®^ or bu>er®* Subject to these 
rules, unless the etidence is clear and undisputed it 
IS generally a question for the jury as to whether 
a representation made by the seller was intended by 
him and understood by the buyer as a statement of 
fact or as a mere expression of opinion or predic¬ 
tion,®^ and if a statement or representation of fact 
whether it was false,®® and whether it was made 
fraudulentlj,®® with knowledge of its falsity,®^ or 
whether material facts were fraudulently concealed 
by the seller,®® and whether the buyer was m fact 
deceived by, and relied on, sudi fraudulent repre¬ 
sentation or concealment,®® and -was justified m 
relying thereon,®® or whether he had ample op- 
portumty to ascertain all the facts prior to the time 
of the purchase.®^ It is also generally a question 
for the jury as to whether the buyer m failing to 
read the contract, or have it read to him, acted as 
a prudent man under all the arcumstances, or 


whether he wras guiltj’ of negligence,®® or whether 
the buyer weaned any fraud on the part of the 
seller,®® as b> givmg renewal notes on the seller’s 
promise to make a satisfactory adjustment after 
discovermg the fraud.®^ As to fraud on the part 
of the buyer it is ordinarily la question for the jury 
whether the buyer, at the time of the purchase, had 
an intention not to pay for the goods,®® or whether 
a representation made by him wras the expression of 
an opmion or the representation of a material fact,®® 
or whether he had made false and fraudulent repre¬ 
sentations as to his financial condition,®^ or wras 
guilty of fraud with respect to conceahng his m- 
solvency and mability to pay for the goods,®® and 
whether the seller was m fact deceived by, and relied 
on, such r^resentabons or concealment®® 

Matenahty of representoHon As m the case of 
fraud in general, as discussed m Fraud § 125, the 
materiality to the contract of sale of a false repre¬ 
sentation made as an mducement to the contract is 
ordinarily a question of fact for the jury,^ although 
accordmg to some authorities it is a question of 
law for the court® 


ITJ—Guilder ▼ Boonton-Pine Brook- 
New York Bus Go, 164 Ju S16. 110 
N JXaw 103—Goldbera ▼ Mackey, 
16S A. 639, 107 NJLaw 412, af¬ 
firmed 160 A. 687, 108 N^ Law 264 
Tex.—Jolmeon v Aarlcoltural Bond 
& Credit Corp*. GivJLpp., 114 S W 
2d 385 

Va.—^Amoe ▼ Staiklin, 166 SJS. 510, 
159 Va. 19 

56 CJ p 174 note 17. 

Bvidenoe lield 

To so to the Jury—CadllTae Auto^ 
mobile Co v (Fisher 158 A. 717, 52 
R.L 123—^ CJr p 174 note 17 [b] 

8L Tex.—-Southern Surety Co. ▼ 
Adamsi 84 SW2d 789, 119 Tex. 
489 

55 CJ p 174 note 18 
83i US —Mersenthaler Llnotsnpe Co 
V B\ana, CC.A.Or, 69 F2d 287 
Ala.—Cardinal Hat Co ▼ Lande, 153 
So 196, 228 Ala. 176—Nisht Com¬ 
mander Lishtins Co Y Coleman, 
148 So 749, 25 Ala.App 454 
DC—Cook Y Wall, MunJlpp., 52 A. 
2d 778 

Iowa.—Ble^er v Schmidt; 285 NW 
84, 811 Iowa 1068 

Ind.—Wolfeld v HaniVa. 179 NJBL 
178, 95 IndJtpp 4A 
55 GLJ p 174 note 19. 

88i Mich.—Weidman v Phillips, 124 
NW. 40, 159 Mich. S80 l 
55 CLT p 176 note 20 
84, U.S—First Acceptance Corp t 
K ennedy, D Clows, 95 FSupp 861 
Iowa.—Bowe Mfg: Co y Curtls- 
Straub Go., 278 NW. 895, 223 Iowa 
858 

65 CJ p 175 note 21. 


MeanlTig of repsesentatioa 
Where seller represented that ra¬ 
dio was of certain make in different 
cabinet, jury should determine mean- 
iniT of representation to ordinary 
person.—^Montgomery y Jacob Bros. 
Co, 159 A. 874, 5 W.WHarr, DeL, 
112 . 

85b Ohio—J B. Colt Co Y Wasson, 
Bri(ikeU. 2S7 P 305, 

186 WadL 189 

86. US—First Acceptance Corp y 
Kennedy, DC Iowa, 95 FSupp 861. 
55 CJ p 175 note 28 
87 US—Ffrat Acceptance Corp y 
Kennedy, supra. 

55 CJ. p 176 note 24. 

88. Mo—Overhulser y Peacootb; 128 
SW 536, 148 MoJlpp 604. 

66 CJ p 175 note 25 
89 D C—Cook T WalL MunJ^p.,! 
52 A.2d 778. 

NY—Angeroaa r White Co 290 
NYS 204, 248 AppDlY 426, af¬ 
firmed 11 N.EL2d 825, 275 NY 624 
55 CJ p 176 note 28 
sa Del —Montgomery y Jacob Broa 
Co., 159 lA. 874. 5 W WHarr 112 
NY—Angerosa v White Co, 290 
NYS 204, 248 AppDiY 425, af¬ 
firmed 11 NEL2d 825 275 NY 624 
Tex.—^Bell y Henson, ClYJLpp., 74 
SW2d 455, error dismissed. 

55 CJ p 175 note 27 
91. Vt.—Harponola Co ▼. Wilson, 
120 A. 896, 98 Vt. 427. 

65 CJ p 176 note 28. 

98. Mb—BirdsaU ▼ Coon, 189 SJW 
I 243, 157 MbJlpp 489. 

696 


NC—Manufacturers* Oil, etc., Co y 
Averett, 185 SB. 298, 192 NC 465 

93. Ga.—Kimbrough y Adams, 16 
SE2d 96, 65 GaJlpp 586 

Minn.—Wlebke y Mann, 248 NW 
704, 189 Minn. 107—Wiebke y 

Erickson, 248 NW 702, 189 Minn. 
102 

55 CJ p 175 note 80. 

94. Idaho—Garrett y Neltzel, 285 
P 472, 48 Idaho 727 

98b Tex.—Boemer y Cicero Smith 
Lumber Co, Civ.App, 298 S W 632, 
r8\er8ed on other grounds Com 
App, 298 SW 545, motion granted 
9 SW2d 1106 

65 CJ p 175 note 82. 

9^ M ass.—Morse Y Shaw, 124 Mass 
59 

87. Ind.—Tennessee Goal, etc. Co 
Y Sargent, 28 N.B. 215, 2 Ind.App 
458 

NY—BVancherls y. Henrlquea, 24 
HowPr 165 

OS. NY—Johnson y MoneU. 2 Abb 
Dec. 470, 2 Keyes 666 

99. Wls.—Lee y Burnham, 52 NW 
255, 82 Wls. 209 

56 CJ p 176 note 26. 

1 . Ark.—Wood Y. Jones, 287 S.W 
99, 161 Ark. 614. 

Ohio—J B. Colt Co. Y. Wasson, 83 
OCA. 869. 

& Me.—<3reenleaf y Gerald, 46 A 
799, 94 Me 91, 80 Am-SR. 377. 50 
LuHA. 642—Caswell y. Hunton, 82 
A. 899, 87 Me. 277. 
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§ 54. Duress and Undue Influence 

A contract of salt may be avoided by either party If 
his consent thereto has been procured by duress or un. 
due Influencef and the usual rules of evidence govern 
with respect to the proof of duress and undue Influ¬ 
ence. 

Subject to the rules relating to duress and undue 
influence as apcplied to contracts in general, discussed 
in Contracts §§ 168-188, a contract of sale may be 
avoided by the buyer or seller, as the case may be, 
where his consent thereto has been procured by 
means of duress^ or undue influence^ on the part 
of the other party to the contract, although the 
party so mfluenced is a person of sound mind.^ 
Thus, although a seller who has sold his property un¬ 
der duress may so ratify the sale as to give it coor 
firmation and validity, and exclude himself from 
the right to treat it as void,^ in the absence of such 
ratification he is not divested of his title,? and he 
may mamtain a suit m eqmty to set aside the con¬ 
tract,^ or he may mamtam replevin agamst a pur¬ 
chaser from the buyer at the forced sale.* Mere 
opportumty to exercise undue influence m the mak¬ 
ing of a bill of sale is not enough to justify setting 
such instrument aside The question whether a 
sale contract was executed under duress must be 
determined on the facts of each particular case on 
consideration of all surrounding arcumstances, such 
as age, mental capacity, relation of the parties, and 
similar matters ^ 


Exndence The general rules apply as to the 
presumpt and harden of proofs* and as to the 
admissibility'll and weight and suffiaencyl* of the 
evidence to prove duress or undue influence. The 
charge of obtaining property by undue mfluence may 
be established pxima facie arcumstantially,^* but 
this requires proof that the seller was susceptible 
to undue influence, that there was an opportunity 
and disposition to exerase such influence^ and an 
indication that it was exerased.^? 

§ 55. Evidence of Sale in General 

a. Presumptions and burden of proof 
b Admissibility 
a Weight and suffiaenqr 

a. Piesnmptioxis and Burden of Proof 

(Generally speaking, the burden of proving the ex- 
latence and validity of a contract of tale la on the party 
asserting It, a contract of sale reduced to writing la 
ordinarily presumed to embody the agreement in full, 
and Its terms and legal effect to have been understood 
and assented to by the parties. 

The rules relating to the presumptions and burden 
of proof with respect to the existence and requisites 
and vahdity of contracts m general, as discussed m 
Contracts §§ 578-^586, ordinarily govern and con¬ 
trol the presumptions and burden of proof as to 
contracts of sale.?** In accordance with such rules 


3. US—Dors V U S., Ct.CL, 97 F 
Supp 239 

65 C J p 176 note 43 

4. llass—Campbell v liima* 98 NJEC. 
610, 212 Mass. 11. 

5m Mass.—CampbeU v Ijlma, supra. 

a. Tenn.—^Belote ▼ Henderson, 6 
Coldw 471, 98 Am.D 482 
Ratification of voidable sales con¬ 
tracts generally see InfTa 8 69 

7 Tenn.—Belote v Henderson, su¬ 
pra. 

8m Ind.—Warner v Warner, 66 KJC. 

760, 80 IndJiLPP 578 
65 CJ p 176 note 47 

9u Tenn.—Belote v Htoderson, 5 
Coldw 471, 98 Am.D 482 

lOi Iowa—Coyle v Coyle, 299 HW 
407, 280 Iowa 902 
SD—Walsh ▼. Walsh, 162 NW $98, 
88 SJD 82a 

^ Mo—MaUoy V Jones, 175 S.W 
2d 776, 861 Mo 1211. 

Tacts heUl act to ooastttate duress 
That because of the war emersen- 
«y defendant brewins company waa 
unable to obtain hope from any other 
source than from plaintUC, and that 
plaintiff refused to seU to defendant 
azeept under a three-year oontract. 


was not such wrongful pressure as 
to constitute duress avoiding liahU- 
Ity under contract entered Into be¬ 
tween the partiea—Hugo V Iiowel, 
Inc., T Hips Bay Brewing Co., 68 
NTS2d 289 

OonsMeraglon of party's appearanoe 
on stead 

In determining question of great 
mental disparity of parties to trans¬ 
fer of note and security deed and 
bill of sale, sought to be canceled on 
such ground. Jury were authorized to 
consider defendants* appearance as 
wltneasea—'Norwood v Norwood, 60 
SJB1.2d 449, 207 Ga. 148. 

12. Wls.—Boardman v Lorentzen. 
145 NW 750, 166 Wls. 568, 52 
Ut.A.,NS., 476 
56 OJ p 176 DOU 51. 

Prosmiiptloa of saaity 
One to whom payee ef note and 
grantee in security deed transferred 
them and executed bill of sale of 
personalty is presumed to have been 
sane In determining whether instru¬ 
ments should be canceled on ground 
of parties^ great mental disparity — 
Norwood V Norwood, 60 €LSi2d 449, 
207 Gil 148. 


145 NW 750, 156 Wls. 566, 52 I«H. 
A.,NJEL, 476 
65 CJT. p 176 note 62. 

14ta Mo.—Malloy v Jones, 176 8W 
2d 776, 851 Mo 1211. 

15. Wls.—Boardman v Iiorentzen, 
145 NW 750, 155 Wta 566, 52 Li. 
IUL,NS, 476 

55 OJ. p 176 note 54. 

BvidMMe held snMcteat to Aowi 

(1) Undue evldenca—Norwood r. 
Norwood, 60 SJB.2d 449, 207 Ge. 148— 

56 OJ p 176 note 64 [e] 

(2) Great mental disparity be¬ 
tween pezHesL—Norwood v. Norwood, 
supra. 

Bvidttioe held iBSumeJent to show 

Zowa.—Coyle ▼ Ooyla 299 NW 407, 
280 Iowa 902. 

Mich.—Berthuine ▼ Soewczylc, 28 K 
W.2d 770, 817 Mich. 275 
65 OJ p 176 note 54 Cd] 

lOi Wla—Boardman v Lorentzen. 
145 NW 750, 166 Wls. 566, 52 L-R. 
A.NSn 476. 

17 Wla—Boardman t. Lorentzen, 
supra. 

la. Ky—Sheeran v Tucker, 179 8. 
I W 426. 166 Ey. 488. 


UL Wls.—Boardman t. Lorentzen, 
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the burden is on the parly, whether seller or buyer, 
who asserts such fact to prove the existence and 
\ alidity of the contract of sale,^® the incapaaty of 
one of the parties to enter into the contract, as dis¬ 
cussed supra § 9, that the part> making the sale 
acted as agent and not as prmcipal,^^ or that the 
sale was a fictitious one and not meant to convey 
title For example, m an action by the seller to 
recover the price or value of the goods sold,*3 or for 
damages for breach of contract,-* the burden is on 
him to pro\e the existence and \alidity oi the con¬ 
tract of sale Howe\er, where the buyer alleges 
the contract whether as a cause of action or as a 
defense, he has the burden of proving the contract 
as alleged by him.*^ Where the bu>er asserts such 
fact he has the burden of proving that he had re¬ 
voked his order before its acceptance*^ and that the 
seller received notice thereof or that the contract, 
which he has admitted signing, does not, through the 
fraud of plaintiff, express the real contract*^ 

Where the contract of sale is reduced to writing, 
m the absence of mistake or fraud it will be pre¬ 
sumed to embody the agreement in lull,** and the 
parties will be presumed to have understood the 
terms and legal effect of the agreement, and to have 


assented thereto,** and, if it has been recorded, it 
18 presumptive proof of its delivery,*® although the 
attesting witness m his affidavit of acknowledgment 
does not state that there was a delivery of the in¬ 
strument** Where a contract of sale is made sub¬ 
ject to the rules of an association, it will be 
presumed that business men making such rules part 
of the sales contract had sufficient reason for doing 
so** The presmption of invalidity which attaches 
to dealings between persons in fiduciary and con¬ 
fidential relations extends to sales ** 

b Admissibility 

Subject to rules of evidence governing eontrsets gen¬ 
erally, parol or extrinsic evidence Is ordinarily admissi¬ 
ble to show the existence of a contract of sale 

Parol or extrinsic evidence is admissible to show 
the existence of a contract of sale,*^ although, as 
discussed m Evidence §§ 901, 910, such evidence is 
not as a general rule admissible to vary or contra¬ 
dict a written contract of sale. Accordingly, where 
there is a dispute as to the existence of a vahd con¬ 
tract and the terms thereof, evidence is admissible of 
all the facts and arcumstances surrounding the 
transaction which tend to establish or refute the 
contract,** such as evidence of the acts and dedara- 


Presumption and burden of proof an 
to 

Consideration or price see supra 8 
23 

Duress and undue influence see su¬ 
pra 8 54 

Fraud see supra | 52 
Parties generally see supra 8 9 
19 Ga.—^Eiocal Trademarks v Chupp, 
61 SE.2d 843, 82 GaJ^p 618 
X D —^Kopald SlecL Co v 3Iandan 
Creamery & Produce Co, 87 XW 
2d 258, 76 XJD 508 
Va.—Rownd v Bell. 158 S E. 890, 156 
Va. 811 

Wash.—^Plcono v Hollenbecl^ 210 P 
2d 809 84 Wa8h.2d 872. 

55 OJ p 177 note 61. 
ratlier t^^*^** 

Party contending that conduct 
showed that consignee, when selling 
consigned merchandise, became debt¬ 
or, had burden of proof—Dryden v 
Michigan State Industries, CCA.MO., 
66 F 2d 950 

90l Ind.— liUhrlng Lumber Co v 
Bean, 168 NJBL 620, 88 IndJld>p 554. 
55 a J p 177 note 68 
SL Tenn.—Russel ▼. Clinton Motor 
Co., 245 P 529, 147 Tenn. 57 

92. lU—Standard Oil Co v Globe 
Cartage Co, 58 NEL2d 888, 824 D1 
App 521. 

Neb—Stevens v Fall, 276 NW 401 
188 Neb 610 

Tex.—Heame Sand & Gravel Co v 
McKinney, Civ.App.. 106 S W 2d 
1099. 


Ya.—Rownd r Bell, 158 S.EL 890, 
156 Va. 811. 

55 C J p 177 note 66 
Burden of proof and presumptions 
in action for price generally see 
infra 5 461. 

Genuineness of signatnxe 
In action by assignee of depart¬ 
ment store to recover for merchan¬ 
dise allegedly sold to defendant on 
charge account, burden was on as¬ 
signee to pro\e that signatures on 
charge account in name of defendant 
were genuine and not forged.— 
Adams V Allen, 211 P2d 923, 94 CsL 
App 2d 941. 

S3. Va.—Bott V Wheeler, 88 S B 2d 
184, 183 Va. 643 

Presumptions and burden of proof in 
action by seller for damages for 
breach of contract generally see 
infra 8 470 

94. US—Robert Gtordon, Inc., v In- 
gersoU-Rand Co., aCJLIll., 117 F 
2d 654. 

NT—In re Albert’s Will, 68 NTR 
2d 589 

Pa.—Potter ▼ Leitenberger Mach. 

Co. 70 A.2d 890, 186 Pa.Super SL 
55 C J p 177 note 69. 

25 Wls—American Case, etc., Co 
V Wetder, 184 NW 489, 148 Wls 
168 

26. Wls.—Felt, eta, Mfg CO v 
Northwestern Egg eta, Co, 190 N 
W 481, 178 Wls. 552 

27. Mo—Acme Food Go. v Barber, 
119 SW 989, 188 MoApp 9. 
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28. US—Omaha Cooperage Co. v 
Armour, Neb, 170 F 292, 96 aCJL 
488 

29 Mass.—Letts-Parker Grocer Go 
V Marshall, 122 NE. 647, 282 
Mass 504. 

80. Ga.—^Brockett v American Silo¬ 
ing aiach. Co., 90 SE. 866, If Ga. 
App 670 

81. Gcl—B roOkett v American Slic¬ 
ing Mach. Co, supra. 

82. US—Gamer v Jesse C Stew¬ 
art Co, COATex., 89 F2d 49 

88. Tenn.—Roberts v Chase^ 166 S. 

W2d 641, 25 TennApp 686 
84, Ala.—People’s Bank, etc., Oo v 
Walthall. 76 So 570, 200 Ala. 122. 
55 C J p 178 note 82 
A slmiiltsiieoiis sale of real sstats 
between the parties does not change 
the rule so as to render parol evi¬ 
dence of the sale of personalty in¬ 
competent.—Runyon v Runyon, 251 
&W 178, 199 Ky 878 

88. Ind.—Wilson v Reynolds, 18 N 
E.2d 218, 213 Ind. 436 
Ohio—Woodward v Glaser, App, 98 
NJBL2d 785, opinion adhered to 94 
NJBl2d 464 
55 CJ p ITS note 84 
Bvldoaoe held admissfhle 
Colo—^Knapp v Hurd, 68 P2d 667, 
100 Colo 687—Nitro Powder Co v 
Kearns, 114 P 896. 60 Colo 1. 
Conn.—Steiiing Materials Co v 
Brooks Bank & Trust Co., 177 A 
718, 119 Conn. 649. 
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tions of the buyer and seller^® or of their repre- 
sentatives®^ bearing on the transaction, including 
their prior negotiations, conversations, and cor¬ 
respondence with respect to the sale.®® Where the 
contract is negotiated by a broker who acts as a 
mere middleman, telegrams and letters between the 
broker and seller with respect to the sale are ad¬ 
missible against the buyer,®® conversely, where a 
broker, although first consulted by the buyer, acted 
as the seller’s representative thereafter, the broker’s 
bought-and-sold note is admissible in evidence 
agamst the seller Where the evidence establishes 
that the contract was oral, testimony as to the terms 
of the sale is admissible.^^ So, also, evidence is 
admissible as to the general custom or usage as to 
such transactions,®® or as to the usual custom of 
one of the parties,®® or the usual course of dealing 
between the parties.®® However, evidence is ir¬ 
relevant and immaterial, on the question whether a 
contract of sale had been made, as to the pohcy or 
wisdom of making the purchase,®® or as to the 
finanaal rating of the buyer ®® 

Subsequent acts and declarations Evidence of 


§ 55 

acts, declarat ons, or correspondence of the parties 
subsequent to the time when the contract of sale is 
allied to have been made is not admissible for the 
purpose of proving or disproving the contract®^ 
except by way of corroboration of prior acts and 
declarations®® Wnere the buyer admits receiving 
certam invoices but denies the purchase and delivery 
of the goods, he may be asked whether he was 
supplying goods of a like nature to other per¬ 
sons,®® or wheiher he had ever rcphed to any of the 
bills sent him.®® 

Benefit of third person As tending to show an 
agreement that a part of the purchase price should 
be appropriated to a debt owing to the buyer by a 
third person and as explaimng the dehvery of the 
property to the buyer for the benefit of such third 
person, evidence is admissible of the seller’s mdebt- 
edness to such third person,®^ especially where the 
seller m makmg such deh\ery acts at the instance of 
the third person,®® and for this purpose evidence is 
also relevant of a release by the buyer of such 
third person’s debt®® and of his failure to call on 
the third person for payment.®® 


as. Ind.—WUaon v RaynoldB, 18 K 
E.M 218, 818 Ind. 436 
56 CJ* p 178 note 85 

87 Va.—Fulton v Grace. 128 SJffi. 

874. 148 Va. 12 
65 OJ p 178 note 86 

88. Pa.—Columbia Produce Co v 
Tlskowltz. 8 A.2d 890. 184 Pa. 
Super 146 
65 CUT p 178 note 87 
lietters held admlMtlble 

(1) Generally—Nltro Powder Co 
V geama. 114 P 886, 50 Oolo 1— 

65 CJ p 178 note 87 [b] 

(2) In action for breach of con¬ 
tract for sale of whisky, letter by 
which whisky dealer invited an offer 
by whisky broker and telegram by 
which broker offered to buy twenty- 
two barrels were not inadmissible on 
ground that the contract, if any. was 
constituted by subsequent telegrams 
and that the prior letter and tele¬ 
gram were Irrelevant, where It ap¬ 
peared that the letter and prior tel¬ 
egram had a causal connection with, 
and logical relation to, the ultimate 
issue and tended to aid the trier in 
its determination.—L. & EL Werthei¬ 
mer V Wehle-Hartford Co, 9 A.2d 
278. 126 Conn. 80, 126 A.Ii.It. 985 

89 Tex.—Independent Fruit Co v 
Platt Produce Co., ClvJkpp., 260 
SW 1067 

66 C.J p 179 note 88 

40. Pa.—-Vahlsing v Rothsteln, 168 
A. 850, 107 Pa.Super 281. 

Broker’s bought-and-sold notes as 
constituting a contract of sale see 
infra S 60» 


41. KY—Homix Products v Henry 
Pape. Inc., 86 KYS.2d 648, 274 
AppDiv 648, affirmed 87 HB.2d 
678, 299 KT 778. 

48. CaL—Scudders-Gale Grocery Co 
V Gregory Fruit Ca, 99 P 978, 9 
CaLApp 658 
55 CJ p 179 note 89 
48. Ark.—Roach Wholesale Grocery 
Co V Dreyftia, 162 SW 1101, 110 
Ark. 621. 

55 C J p 179 note 90 
44. gan.-<hrdweU v Uhl, 182 P 
416, 106 KtaL 249 
55 aJ p 179 note 91. 

4Sb Ala.—Shrimpton v Bricw 1® So 
462, 102 Ala. 655 

48. Ala.—Shrimpton v Brice, supra. 
47 NY—Blasius v Avri Chemical 
Co, 172 NYS 867, 184 AppJDiv 
612 

65 C.J p 179 note 94. 

48. Minn.—A. imrschman Co v 
Kiewel, 82 NiW 574, 79 Minn. 289 
55 CJ* p 180 note 95 
Svidenoe hrtfl 

(1) Generally—Lyon v Hayden, 6 
A. 892, 68 Vt. 662—55 OJ p 180 note 
95 [a] 

(2) In determining whether a dog 
was sold to plaintiff by defendant or 
delivered to plaintiff to be sold for 
defendant, if defendant exercised 
acts of ownership over the dog after 
its return inconsistent with plain- 
tilTs ownership, the jury were enti¬ 
tled to consider that in arriving at 
their verdict.—Wilson v Reynolds, 
18 NJBL2d 218. 218 Ind. 486 

(8) In action in assumpsit for al¬ 
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leged breach of oral agreement to 
purchase carload of poultry evidence 
of subsequent telegrams was for 
Junr's consideration in determining 
whether agreement had been made— 
Columbia Produce Co v Tlskowitz, 
8 A.2d 990, 184 PaSuper 146 

(1) In action by purchaser against 
dealers for conversion of automobile 
after alleged sale ef automobile to 
purchaser, evidence of retention of 
purchaser’s money was competent on 
question of ratification.—Knapp v 
Hurd, 68 P2d 557, 100 Colo. 587 

(2) Whether a buyer, who, on the 
statement that it was an order for 
a machine to be delivered on trial, 
signed, without reading, a contract 
of purchase, ratified it, by receiving 
the machine after noticing the pro¬ 
visions of the instrument, is a ques¬ 
tion of fOct, on which evidenoe that 
the agent told him its provisions did 
not apply to his case is competent.— 
Burroughs Adding MaCh. Co v Van 
Deusen, 188 NYS 889, 78 Misc. 643 
49 Colo —Nitro Powder Co v 

Hearns, 114 P 896 60 Colo 1. 

50. Colo—Nitro Powder Co. v 
Heama supra. 

61. Ga.—Carter-Moss Lumber Co v 
LomaXi 119 S.EL 584, 80 Ga.App 
718 

6S. Ga.—Ckrter-Moss Lumber Oo v 
Lomax, supra. 

53.. Ga.—Carter-Moss Lumber Co v. 
Lomax, supra. 

64b Ga.—Carter-Moss Lumber Co v. 
Lomax^ supra. 
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c. Weight and Snffidency 

A preponderance of evidence le ordinarily required 
and le eufflclent to prove the existence and validity of 
a contract of sale or of any of the Individual elements 
thereof 

In accordance with the general rules relating to 
weight and sufficiency of the e\idence in civil 


cases, particularly those applying to proof of the 
existence, terms, and validity of contracts m general, 
a preponderance of evidence, either direct or of the 
acts and circumstances surrounding the transac¬ 
tion,^^ ordinarily is required and is suffiaent to prove 
the existence and validi^ of a contract of sale,^^ 


58. Xy—Verminion v Marvel Mer¬ 
chandising Co 234 S W 2d 678 
Tex.—lAtta V Transit arain Co.. 

avJlpp. 822 S.W2d 467 
Wls —Xickel V Theresa Farmers 
Coop Ass n, 20 X W 2d 117, 247 
Wis. 412. 

55 C.J p 180 note 6 

CSrcQSBStaiioes held InsuffloiaiKfe te 

Show sale 

Tex.—^Heame Sand 4 b Oravel Co. t 
M cXinney, ClTJkpp., 106 aW2d 
1090 

Aoeeptsaos of part paymsaS 
Wls —Sullivan v Standard Braaa 
Worka, 875 NW 435, 285 Wla. 589 
8Si Ey—VermllUon ▼ Marvel Mer- 
chandlsinr Co.. 284 SW2d 678 
Wash.—^Kioono v Hollenbeck 810 P 
2d 809, 34 WaalLSd 872. 

55 CLJ p ISO note 7 
avidenee held snAdbenfe to Showi 
(1) A contract of sale generally 
CaL—4*iacher v Meana, 198 P 2d 889* 
88 CalJLpp 2d 187-—BagwlU t 
S penoo, 16 P2d 810, 187 CaLApp. 
268 

X>G.—-Spivey v W B, Florencs Bana- 
na Co, Mun.App., 78 A.2d 861— 
Panl Martin Go v Sumpter, DC. 
Mun.App., 64 A2d 425 
HL—^anny ▼ H. EL Pogue Distil¬ 
lery Co., 82 NELSd 866, 385 HL 
App 671—Consolidated Wire 6b As¬ 
sociated Oorp V WeisA 68 NJS.2d 
669, 827 niJLpp. 219 
Sows.—Madden v Eidrldga, 280 NW 
871. 210 Iowa 988 

Kan.—^Beough^ v Shellaharger Mill 
4; EHevator Co., 86 P2d 976, 140 
Ean. 805. 

liS.—^Reexes v Clark. App, 18 So 2d 
223—Dempster v Warner App., 
194 So 127—^Maison Blanche Co v 
Gilbride, App., 164 So 818 
Mass.—^Royal Paper Box Co ▼ EL R. 
Apt Shoe Co., 196 MB 96. 890 
Mass. 807 

Mo—MeConneU v Jonea, App., 80 8. 
W 2d 646. 

Meb—^Brown & Bigelow t Gordon. 

41 NW2d 882 152 Neb 468 
OLl —Queen Anne Candy Co t 
B agle, 88 P2d 630, 184 OkL 519— 
Williams ▼ Webb. 49 P2d 618. 
178 OkL 518. 

Tex.—Currie v Smith, CivJbpp., 101 
&WSd 704. 

Wash.—^Beers ▼ Martin, 180 P 2d 
573 30 Wash 2d 1—Bohlk v 

Wright. 93 P 2d 821. 200 Wash. 874. 
55 GU. p 180 note 7 M U) 

(S> An oral contract of sale. 

US.—Canister Oo. v National Can 
Corp^ DCJDeL, 83 FJSupp 861, mo¬ 


tion denied 64 FSupp 808. appeal 
dismissed, aCLA, 168 B*2d 688 
Ark.—^Doup V Nicholas, 81 SLWld 
188, 182 Ark. 1185 

Cal —Spencer v Di Ghillnl, 122 P 2d 
949 60 CalJLpp 2d 832 
Ill—Cocy V Cary. 24 NBSd 404. 
808 IllApp 584. 

Ind.—Weismann Motor Sales t Al¬ 
len, 19 NB.2d 605. 106 IndJLpp 284 
La.—^Reel r Brewer, App., 6 So.2d 
99 

Pa.—Columbia Produce Co v Tisko- 
wlta, 2 A.2d 990, 184 Pa.Super 145 
Wash.—Campbell v Webber, 188 P 8d 
180, 89 Waah.2d 616 
55 CJr p 180 note 7 M <16) 

(8) An executory contract of sala 
—Washington Mills Co ▼ FTohlich, 
5 TennApp 817 

(4) Sale of lumber—Holden v 
Schafer Bros. Lumber 4b Shingle Co, 
160 P 2d 587, 23 Wa8h.2d 202—65 OJ 
p 180 note 7 [a] (9). 

(5) Sale of machinery 

HL-^ T McDonald Mfg Oo t 808 
Etondsrson Corp., 48 NB2d 801, 
819 lUJlpp 868. 

Mass.—Mathey v Louis G Fteeman 
Co., 8 NB2d 762, 295 Mass. 86L 
Nsb—Linn v Marshall, 240 NW 
270, 123 Neb 852 

Wash.—Webb-McDonald Tractor A 
Bqulpment Co v Goodfellow Bros., 
47 P 8d 80, 182 Wash. 481. 

65 CLJ p 180 note 7 M (10) 

<6) That contract of sale was not 
snteied Into. 

IT S —Shepherd Tractor & Equipment 
Co V Page, CCLA-Tex., 158 F2d 
656—Grinnsll Co v MiUer, CCA. 
N J.. 150 F8d 845 

Cal—^Ring V California Mortg Co, 
60 P.2d 148. 16 CaLApp 2d 14 
Conn.—^Robinson t Atterbury, 66 A. 
2d 598 185 Conn. 617—Sterling 

Materials Co v Brooks Bank A 
Trust Co^ 177 A. 718, 119 Conn. 
549 

ni —Nanny v H. EL Pogue Distniery 
Oo, 88 NB2d 368, 835 DlJLpp 571 
—Silica, Ino, v Republic Ware¬ 
house Corpi., 77 NJBL2d 844, 888 HI 
App 647—Segal v Stoner, 69 NB 
2d 847 824 IlLApp 659—Home 

E*uel A Supply Co. ▼. RawllnSk 17 
N B.2d 682, 297 lUJLpp 829. 

La.—North Baton Rouge Pub. Oo 
▼. Lafayette Advertiser-Gasetteb 
App, 49 So 2d 448—Sdambra v 
Emblem, In&, App., 46 So 2d 681— 
Dujmor V Mhrcev, App.. 178 So 
268—^Muslow V Westmoreland, 127 
8a 411, 18 LaJLpp 140. 
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Mass.—Tritsch v Ayer Tanning Co.» 

66 NB2d 11, 816 Masa 698 
Mich.—^Marquette Lumber Co v. 
Burke, 14 NWAd 544^ 808 Mich. 
698 

NJl—^Hopper v White, 117 P 2d 260, 
64 NM. 181—Snyder v Stahlman 
Lumber Oo., 47 P2d 901, 89 NM. 
874 

Tex.—Consolidated Flour Mills Ga v 
Holbrook, 66 SW2d 876 
Wash.—Moxee Co v Lloyd L. 
Hughes, Inc., 168 P2d 608, 24 
Wash.2d 224—^Bfartinson ▼ Carter, 
68 P2d 1027, 190 Wash. 502. 

56 CJ p 180 note 7 [a] (21) 

(7) That vendor had no possession 
or Tight of possession.—C Fits A 
Ca V Eldrldga 176 So 589, 129 FIs. 
647 

(8) Other matters 

(3aL—Vaglm v Brown, 146 P2d 928, 
68 (hdJLpp 2d 504. 

La.—^Ponchatoula Homestead Ass's 

▼ EAnnon, 186 So 662, 17 Ija.App, 
621. 

Va.—Philip Greenberg, Ino, v. Dun- 
villa 186 S.BI 692, 166 Va. 898. 

65 CJ p 180 note 7 M 

avidenoe held tasnlfloiteiit to khowi 
(1) A sale generally 
Colo—MacMarr Food Corporation ▼ 
Jagger Produce Co., 80 P2d 550, 
98 Colo 865 

nL—Standard OU Ca ▼ Globe Cart¬ 
age Co, 58 NE.2d 838, 824 IlLApp 
521—Lake Valley EVmn Products 

V Lafenda 27 NB2d 669, 806 HL 
App 495 

Ey—Headrick v. Waterbury, 126 GL 
W2d 411, 277 Ey 288 
La.—Ouachita River Lumber Co v. 
Chapman, App., 196 So 620—Vii- 
lere Coal Co v WoodvlUa App., 
169 So 882—Reiner ▼ Potter, 187 
So 88, 17 LaJLpp 638—Wright A 
Anderson ▼ Anthon, 186 So 758, 

17 LSdApp 6SS-^aeob Cohsn A Son 

V Friedman's Estate^ 127 So 412, 

18 LaJLpp 154. 

Njr—Labash ▼ Edelman, 84 AAd 
41>4, 181 N.JJLaw 86 
NY—In re Albert's Will, 68 NTS 
2d 689 

Or—Raymond v Shell OH Ca of 
California, 108 P 2d 746, 165 Or IL 
RJL—Heyman, Seidman A Weltzman 

▼ Potter, 180 A. SSL 

SC-4Elne V Hall A (3a, 53 SB2d 
161, 816 6 a 664. 

SJ>—Gea C Beckwith Oa v, Boo^ 
384 NW 28, 67 SJ> 55L 
Tex.—Hearns Sand A Gravel Co v 
McEInney, ClvApp.. 106 &W.2d 
1099. 
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or to prove any of its elements, such as the fact 
of an offer or order,®^ its acceptance,** and the con¬ 
summation,** or the ratification, confirmation, or af¬ 
firmance,** of the sale, the capacity of any of the 


parties to the contract, as discussed supra § 11, the 
execution of the contract,®^ or the withdra'wal or 
countermand of the offer or order ** The general 
rules also apply to evidence as to disputed terms and 


Wash.—^Excelsior Knittlns MUla v I 
BuBh, 288 P 2d 847 
55 C J P 180 note 7 [b] (1) 

(3) An oral contract of sale 

—^Barry v Cronin, 178 NE. 595, 
272 Mass 477 

ITT—^Bata v Chase Safe Deposit 
Co, 99 NTS 2d 585 
Va.—Bott V Wheeler, 88 S.D.8d 184, 
188 Va. 648 

(8) Sale of an Interest in a busi¬ 
ness or other property—Wilson v 
douffh. 218 P2d 610, 97 CaLApp2d 
766—S5 CJ p 180 note 7 [b] (4) 

(4) A purchase by alleged buyer 
through its agent. 

Minn.—Bundy v Meyer, 181 NW 
845, 148 Minn. 262 

Tex.—S Cold Storage Co t Rich¬ 
ards Civ App 99 S W 2d 697, error 
refused, affirmed Richards v U S 
Cold Storage Co, 112 S.W2d 445, 
181 Tex. 148 

(5) Other matters. 

La.—Bemis Broa Bag Co v Farm¬ 
ers’ Supply Co, 140 So 78, 19 La. 
App 285 

KD—Northwestern Mat Savings & 
Loan Ass’n v Kessler, 268 NW 
692, 66 ND 787 

Ohio—Woodward v Olaser, App, 98 
NJ9l2d 785, opinion adhw^ to 94 
MBL8d 464 

Implied sales agreenMSLt 
Where individual defendant testi- 
ned that all cattle feed set out in 
petition had been delivered, that ac¬ 
count was substantially correct, and 
that price charged was prevailing 
price and reasonable, and it appeared 
that demand for payment had been 
made on individual defendant on sev¬ 
eral occasions, proof adequately 
l»roved necessary eiements for an 
implied sales agreement, where rec¬ 
ord was silent as to any express 
agreement on price to be charged for 
the feed.—Shahaa-Taylor Co. v 
Foremost Dairies, Tex.CivA.pp, 238 
S.W 2d 886, refused no reversible er¬ 
ror 

97. Or—Commercial Credit Co. v 
Click, 271 P 36 127 Or 130 
15 OJ p 182 note 8 

Bvldenoe hold sufficient to shovi 

(1) An offer generally—Nickel v 
Theresa Farmers Coop Ass’n* 20 N 
W2d 117, 247 Wls 412 

(2) That manufacturer which re¬ 
served light to approve offer made 
through agent did not approve offer 
so as to result In binding contract.— 
Ihgalls Steel Products Co v Foster 
& Creighton Co.. 145 So 46^, 226 
Ala. 122. 


(3) Other matters—^Marble v 
Feals, 199 P 2d 66, 81 WaslL2d 844— 
55 C.J p 182 note 8 Eal 

58. Ey—Vermillion v Mar\el Mer¬ 
chandising Co, 284 SW2d 678 
Wash.—E\.cei8*or Knitting Mills v 
Bush 233 P 2d £47 
55 C J p 182 note 9 
Bvldence held suffloiant to 8howt 

(1) Sellers acceptance of buyer’s 
offer or order 

US—^Marquette Cement Mfg Co v 
Campbell Const. Co., CLATenn., 184 
F2d 352 

La.—^Lady Ester Lingerie Corp v 
Goldstein, App. 21 So 2d 898 
Mo—^Heart of America Lumber Co 
V Wyatt Lumber Co, 69 SW2d 
800 227 MoApp 794 
Pa.—Quarrie & Oo v Robinson. Com. 

PI, 88 Lnz.Leg Reg 118 
65 CJ p 182 note 9 M (2) 

(2) Buyer’s acceptance of seller's 
offer generally—^Royal Paper Box 
Co V R R. Apt Shoe Co, 195 NJl 
96. 290 Mass 207—55 CJ p 182 note 
9 M (1) 

(8) Other matters. 

Ark.—^Tucker Duck & Rubber Go ▼ 
Byram. 177 SW2d 759, 206 Ark. 
828 

Qa.— Armor Insulating Co v Nation¬ 
al G 3 n? 8 um Co., 81 SJBLZd 880, 71 
Ga.App 672 

Kan.—^Belden Mfg Oo. v Curtis- 
Wiight Airplane Co, 22 P.2d 494, 
187 Kan. 640 

Mass.—Champlin v JTackson, 58 KRL 
2d 757 817 Mass. 481 
Mich.—^Marquette Lumber Co v 
Burke, 14 NW2d 544, 808 Mich. 
698 

Mont.-^ Neils Lumber Co v Phrm- 
ers* Lumber Co., 298 P 288, 88 
Mont. 892. 

NT—Barber-Greene Co v M. F 
Dollard, Jr^ Inc.. 269 NYK 211. 
229 App Div 655, affirmed 196 NJBL 
671, 267 N T 545 

Bvideaoe held fnsuffloteat to showi 

(1) Acceptance by seller of buy¬ 
er’s order 

US—^Truscon Steel Co v Cooke. 

CCAOkl, 98 F2d 906 
IlL—Finsky, for Use of Flnsky, v 
Odman, 86 NJB.2d 131, 887 ni App. 
295—Segal v Stoner, 59 NJBL2d 847, 
824 niApp. 659 
55 CJ p 182 note 9 m W 

(2) Sellers acceptance of buyer's 
offer before withdrawal thereof— 
Electric Faint & Varnish Co v 
Lunsford, 198 S.R 277, 68 GaApp 
870 

(8) Unequivocal and unconditional 
acceptance by seller of buyer’s offer 
Ga.—Gettier-Montanya. Inc., v Da¬ 
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vidson Granite Co, 48 S.R2d 716, 
75 Ga.App 877 

La.—^Martin v Dutton Motors, 19 So 
2d 32. 206 La. 154 
55 CJ. p 182 note 9 [b] (4) 

(4) Buyer's acceptance of seller’s 
offer—Caldwell v Smith, 28 So 2d 
657 200 Miss. 711—55 C.J p 182 note 
9 M CD 

89. Bvideno# held suffidsatl 

(1) To show consummation, 

Kan—Chicago Rivet A Machine Co 

V Capital City Lumber A Planing 
Mill, 146 P2d 171, 158 Kan. 5 
La.—^Mayes v Blac^ App, 85 So2a 
150 

55 aJ p 182 note 10 

(2) To show absence of consum¬ 
mation —^Palne v Swift, 289 NW. 
895, 256 Mich. 458 

aa BatfilcaWoWi or affimmnce not 
Shown 

(1) Record supported finding that 
buyer did not ratify purchase of au¬ 
tomobile notwithstanding he drove 
about two thousand miles before re¬ 
turning car —^Montagne v Monk, TeiL 
Civ App., 44 SW2d 451. 

(2) Evidence in seller's action for 
breach of contract sustained finding 
that buyer who had ordered flour 
from another concern, had not by 
conduct or silence affiimed contract 
with plaintiff.—Consolidated Flour 
Mills Co V Holbrook, Tex.ClvApp., 
66 S W 2d 876 

Acosptaiiioe of eonfirmstlon 

Finding that seller of grain ac¬ 
cepted written confirmation of parol 
contract to purchase certain grain 
was sustained by the evidence.—Ste¬ 
phenson V Oates* Tex.CivApp, 218 
SW2d 866 

6L Iowa.—Acme Feeds v. Berg, 4 
NW2d 480, 231 Iowa 127L 
55 C J p 182 note 12 
Bvidenoe held sofiUieat to Showi 
<1) That signatures on charge ac¬ 
count in name of defendant were 
forged.—Adams v Allen, 211 P2d 
928 94 CalApp2d 94L 

(2) That buyer had duly executed 
bill of sale.—Goldberg v Novlckow, 
77 A 261. 118 Md. 39 
68. Tex.—^Midland Rubber Co. t* 
Waldman. CivApp. 246 S W 109 
55 aJ p 182 note 18 
Bvldenoe held suffioient to shows 
<1) Withdrawal of offer—^Intema^ 
tional Ticket Scale Corporation v In¬ 
ternational Ticket Scale Corporation 
of Chicago, aCAIU,. 56 F 2d 9b9— 
55 OJ p 182 note 18 [al (8) 

(2) Cancellation or countermand 
of order—^Mason v Lee-Bert, Inc., 89 
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conditions of the contract,®^ such as with respect to 
the price agreed on, as discussed supra § 23, or as 
to whether there was a material mistake in the con¬ 
tract as to any of the terms,or as to whether it 
constitutes a sale or some other form of transac- 
tion,®5 except that, if the contract is in wTiting and 
appears on its face to be a contract of sale, there 
must be more than a fair preponderance of the evi¬ 
dence to show that another form of contract was 
mtended,®® 

Prtma fane evidence A wTitten sales contract, 
complete on its face, signed b}' the buyer, is prima 
faae evidence of the entire agreement,®^ and dear 


and convincing evidence is required to overcome 
iL®® So, also, the fact that goods are furnished by 
one person m his line of business and received by 
another in his Ime of busmess is prixna faae evi¬ 
dence of a sale.®® 

Death of alleged seller Proof of a sale of prop¬ 
erty by a decedent to one claiming to have bought it 
must be clear, convinang, and satisfactory 7® 

Particular evidence Whether there has been a 
completed contract of sale msay be shown by proof of 
charges on the books of the seller and delivery of 
the goods but an mvoice, standing alone, is not 
eiudence of a sale Dehvery of personalty does 


KWSd 819. 826 ICich. 82—66 CU p| 
182 note 18 [a] 

(3) Cancellation of order before 
acceptance —B T Moran, Inc., v 
First Sec. Corporation, 24 P2d 884. 
82 Utah 316 

(4) That offer to buy was mutual¬ 
ly considered to be outatandins when 
It was both accepted and confirmed 
In writiniT by seller—Nelson Bquip- 
ment Co. v Hamer. Or., 280 P2d 
188 

es. NT—Poel V Bninswick-Balke- 
CoUender Co.. 144 NTS 725, 159 
App Dlv 865. re^ ersed on other 
grounds no NR 619. 216 NT 810, 
rearmament denied 111 K.R 1098, 
216 NT 771. 

55 OJ p 1S2 note 1*4. 

arldenoe held snllleieat to showi 

(1) Asreement as to terms mener- 
ally 

Cal —McClain v Bercut-Hichards 
Fackinm Co.. 148 P 2d 907. 64 CaL 
App 2d 420 

Ran—McGinn ▼ Hayden, 152 P2d 
808, 159 Han. 164 

La.—Reeves v Clark, App., 18 So 2d 
223—Dealers Finance Co v Feath- 
erstone, 181 So 486, 15 LaApp 180 
—Kyle Motor Car Co v Suarez, 
128 So €98, 18 LaApp 617 
Masa.—^Royal Paper Box Co v R R. 
Apt Shoe Co., 195 NAL 96. 290 
Maas. 207 

Tex.—Security Motor Co v Cheat- 
nut, OvApp., 244 S.W. 885, error 
flfsmlssfid. 

Wis —Nickel T Thereaa Farmers 
Coop. Aa^n. 20 NW2d 117, 247 
TVia. 412—SnlUvan v Standard 
Brass Works» 275 NW. 485, 225 
Wis 589 

55 OJ p 182 note 14 [a] <1) 

(2) Agreement as to quantity 

La.—^Maaon v RufiSn, 180 So 848, 15 
LaApp 375—^Lincoln Millinery Co 
▼ A. Weinfield, Inc., 180 So 668, 
15 LaApp 6 

Wash.—Voelker v Cleveland, 10 P 2d 
561, 168 Waah. 88 
(8) Other matters. 

Conn.—General Auto Sales Ca v. 


Capitol Motor Car Co., 40 A2d 767, 
181 Conn. 424 

HI.—Allen Industries v American 
Hair & Pelt Co., 27 NR2d 574, 805 
HI App 621 

Ky—Pearl Paeking Co. v Ransdell, 
148 SW2d 850, 285 Hy 456 
N T —Wise & Co V Wecoline Prod¬ 
ucts, 86 NR2d 628, 286 NT 865. 
reargument denied 87 NR2d 141. 
286 NT 699 

Or—Weiss v Gumbert 227 P2d 813 
Wash.—Bohlk v Wright, 98 P 2d 821, 
200 Wash. 874. 

55 CJ p 182 note 14 [a] 

BvidiBoe held InsnflicleaLt to Showi 

(1) Agreement as to terms gener¬ 
ally 

La.—McCasky Register Co v Smith. 

128 So 189, 18 LaApp 557 
Pa.—Scott V Troop Water Heater 
Co., 28 A.2d 922, 845 Pa. 868 
S a—Fine V Hall, 59 SJBL2d 161, 
216 8 0 564. 

(2) Other matters.—Qerde New¬ 
man & Co v Cureuru, 189 So 89 18 
LaApp 572, followed in Gerde New¬ 
man & Co V Fourcade, 140 So 85. 19 
LaApp 148-^5 C.J P 182 note 14 
CW 

64L Sla.—Foster v Terenio, 80 So 
2d 581, 158 Fla. 888 
55 CUT p 188 note 16 

65. RL—Scott Furriers T. Peters, 
154 A. 649 
55 OJ p 188 note 17 
Bvldsnee held snfllclimt to showi 
(1) Agency or consignment for 
sale, and not sale. 

US—^ESnterprise Records, Inc. v 
Wertz, CAuVa, 177 F2d 79L 
Tex.—Qcurrett ▼ International Mill 
Co., CivApp., 228 SW2d 67, error 
granted. 

55 OJ p 188 note 17 Ca] (1) 

(8) A sale rather than a consign¬ 
ment.—Atlantic Commission Co ▼ 
Noe^ 58 P2d 1088, 47 Ariz. 128 

(3) A sale rather than a contract 
giving an option to buy 

US—John M. Parker Co v May, 
CC AMISS., 128 F2d 1020 certio¬ 
rari denied May v John M. Parker 
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Co., 68 set 80, 817 US 676, 87 L. 
Sd. 542. 

CaL—Bongiovannl v Flckett, 10 P 2d 
689, 122 Cal App 588 

(4) A sale and return contract 
rather than an outright sale —Homlx 
Products V Henry Pape, Inc., 86 
NTS 2d 648, 274 AppJDiv 648. af¬ 
firmed 87 NR2d 678, 299 NT 778. 

(5) A sale rather than a contract 
of employment.—Fullwood v Cats- 
man, 44 NW2d 898, 829 Mi<fiL 120 

(6) A sale rather than a lease. 
La.—^Randall v Davis, App, 29 So 

2d 607—Walthall Lumber Co v 
Barksdale, App, 28 So 2d 859 
Wash —Webb-McDonald Tractor & 
Equipment Co v Goodfellow Bros., 
47 P2d 80, 182 Wash. 48L 

(7) A sale rather than a loan.— 
Roeser & Pendleton v Overlees, Tex. 
CivApp., 54 €LW2d 906, error re¬ 
fused. 

(8) A partnership agreement rath¬ 
er than a sale.—Quler v Rl^y; 177 
P2d 549, 116 Colo 5 

Evidence held InsnlfioleKt to Showi 

(1) Contract of consignment rath¬ 
er than sala—Paul Martin Co v 
Sumpter, DaMunApp^, 64 A2d 425 

(2) A bailment with an option to 
purchase—Zalls v Walter, 23 A2d 
26, 180 Md. 120 

68. Wash.—Yoorhles v Henneaay, 84 
P 981, 7 Wash. 248 

67 Tex.—Patterson v Tellow Gab 
Mfg Co, CivApp, 298 SW 918 
68. Wash.—Voorhies v Hennessy, 84 
P 981, 7 Wash. 248 

69 DeL—Carman v Scribner, 8 DeL 
554. 

TO NT—In re Albert's Win, 68 N 
TS2d 689 

7L Pa.—In re Baker's Bstate^ 47 
FaJMst. ft Co 444, 48 LanaRev 
865 

66 OJ P188 note 19. 

72. UB —Greia v Fidelity ft Casual¬ 
ty Co of New Tork, D C OkL, 19 F 
Supp 480 

Ark.—Dobbins v Mkrtin Bulkk Co, 
227 &W2d 620. 216 Ark. 861— 
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not necessanly prove a sale, but is only a collateral 
matter, which may or may not tend to show sudi 
intent^* The insufficiency of the evidence to show 
which of two orders has been accepted as the real 
contract between the parties cannot be remedied by 
the seller’s daim that the terms of the order on 
which he rehes are more favorable to the buyer than 
those of the other order, since the court cannot 
impose on a party a bargam which the court thinks 
is more favorable than some other, m the absence 
of proof that it was the bargain made The opm- 
lon of a seller’s m a n ager as to the seller’s legal 
obligations under the contract, as reflected b> his 
statements in correspondence after execution there¬ 
of, IS not entitled to any weight m determinmg the 
validity of the contract^^ Evidence that the owner 
of property, after the date of an alleged purchase 
by one person, sells the property to a third person 
without consulting the first alleged bujer or with¬ 
out authority from him, negatives the fact of the 
pnor sale^® 

§ 56. Questions of Law and Fact as to Sale 
in General 

Where the evfdenoe It clear or undlaputed or Is In- 
sufflcient to raise an Issue of fact, the question whether 
there was a contract of sale and questions Incidental 
thereto are for the court, but, If the evidence Is con¬ 


flicting and sufficient to raise an Issue of fact, such 
questions should be submitted to the Jury 

In accordance with the general rules which go\ em 
questions of law and fact in avil cases, particularly 
the rules relating to such questions m case of con¬ 
tracts m general, as discussed in Contracts §§ 610- 
627, where the evidence rehed on to establish a con¬ 
tract of sale is dear and undisputed, the question of 
its sufficiency to establish the contract is one of law 
for the court to decide,^^ as where all the competent 
evidence is in writing and is free from ambiguity 
or uncertainty,as in the case of a contract based 
wrholly on dearly written correspondence, by letters 
or tdegrams, or both ,7^ and in such a case the 
court may refuse to submit the question to the 
jurjSO and maj dispose of it by directing a verdict*! 
or nonsuit,*^ and, moreover, it is error to submit 
the question to the jury tmder such evidence.** The 
same rules apply where the e\-idence as to the 
existence of the contract generally or as to inddental 
questions is insufficient to raise an issue in respect 
thereof ** 

Where, however, the evidence as to the existence 
of the contract and its terms is legalb sufficient to 
raise an issue of fact and is conflicting or of a 
doubtful nature, the court should not refuse to 
submit the question to the jury,** or dispose of it 
without the aid of the jury,** but it is a question 


Garner Mfg Co v Cornelius Ijum- 
ber Co.. 262 SW 1011, 165 Ark. 
119 

CaL—Universal Credit Co v 2L C. 
Gale, Inc., 106 P2d 1008, 40 Cal. 
App 2d 796 

Mo—Commercial Credit Co v Inter¬ 
state Securities Co, App, 197 8 
W2d 1000—Securities Inv Co v 
International Sboe Co. App, 5 S. 
W2d 682 

88 CJ p 811 note 88 
78. Tex.—Atlas Torpedo CO v U S 
Torpedo Co, CivApp.* 16 SWSd 
150 

55 OJ p 183 note 21. 

Sale lieU not ihown 
Fact that buyer accepted and paid 
for cement delivered by seller dur¬ 
ing negrotiations for contract for sale 
of cement was not evidence of con¬ 
tract, where parties at time disputed 
interpretation of provision covAring 
decline in market price of cement, on 
which completion of contract depend¬ 
ed.—Severln v Robert S Green. Inc., 
170 A 781, 166 Md. 805 

74. NT—Baxter v Ifflestas, 188 N 
TS 86 

76. US—Miller v Robertson, NT., 
45 set. 78, 266 US 248. 69 USd 

265 

76 Utah.—Wheelwright v Sessions, 

266 P 175, 69 Utah 331. 


77 Ark.—J W Myers Commission 
Co V Cox. 125 S W 2d 475, 197 Ark. 
990 

NT—^In re Kramer & Udhltelle, 48 
NJ0 2d 498. 288 NT 467, 141 A.Lu 
R. 1497, reargument denied 44 NB. 
2d 622, 289 NT 649 
56 C.J p 184 note 82 
ikegality 

The question as to whether agree¬ 
ment for sale of new automobile, 
wherein buyer agreed not to sell au¬ 
tomobile during period of twelve 
months without first offering automo¬ 
bile to dealer at price at which it was 
sold less a handling charge of ten 
per cent and dealer agreed that In 
event of repurchase of automobile he 
would not seU automobile above the 
current delivered price, was against 
public policy was one of law to be 
gathered from the contract.—Blizar 
bethtown Lincoln Mercury v Jones, 
231 SW 2d 42 818 Ky 82L 

78. CaL—Shelley v Byers, 288 P 
177, 78 Cal App 44 
55 C J p 184 note 88 

79 Md.—Severln v Robert S. Green, 
Inc., 170 A 781 166 Md. 805 
55 CJ p 184 note 84. 

80. US—Canton Cotton Mills v 
Southwest Overall Co^ CLGAMo, 
8 F2d 807 
65 CJ P 184 note 86 
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81. Mich.—Brown v American Gear 
Co, 206 NW 842 288 Mich. 128 
55 CJ p 184 note 86 

88. Pa.—John T Dyer Quarry CO v 
S R. Moss Cigar Co., Inc., 88 A 
878 242 Pa. 68 

55 C J p 184 note 87 

88. Ky—Sheffleld-King Milling Co 
V Sorg, 208 SW 800, 180 Ky 589 

56 CJ p 184 note 88 

84. US—Grinnell Co v MUler, CC 
ANJ, 150 F2d 845 
Ga.—Seabolt v Fite, 65 SB.2d 275, 
84 GaApp 87 

Mo —Randolph v Martin, APp., 86 S 
W2d 189 

Ohio—Woodward v Glaser, App, 98 
NSL2d 785, opinion adhered to 94 
NB.2d 464 

55 CJ p 184 note 89 [aj 
Bvidenoe held insnfliofent for Jury 
on incidental questions.—Grinnell Co 
V Miller, CCANJ 150 F2d 845 
Slreoted verdiot held proper 
Wls —Sell V General Electric Supply 
Goip., 278 N W 442, 227 Wls. 242 

85 Tex—Bhrrell v Nalle^ ClvApp., 
254 SW 1027 
65 CJ p 184 notes 89. 40 

86. Miss.—Hercules Mfg Co v Wal¬ 
lace. 86 So 706, 124 Miss 27 
[ 55 CJ p 184 note 41. 
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§ 56 

of fact for the jttry to decide whether a valid con¬ 
tract of sale has been made,^^ whether a purported 
contract of sale was executed or merely executory,** 
whether it was consummated** or completed** and 
•whether delivery had been made,*i or whether the 
transaction mvolved constitutes a sale or some other 
form of transaction,** such as an option contract,** 
or whether what had originally been another form 
of transaction had been converted into a contract of 
sale,*^ and whether, after an option to purchase had 
been signed, the parties entered into an oral sup¬ 
plemental agreement** 

As to particular elewents In accordance with the 
foregoing rules, unless the eMdence is clear and un¬ 
disputed, and provided the evidence is sufficient to 


raise an issue with respect thereto, it is generally 
a question of fact tor the jury as to whether a par¬ 
ticular offer or order has been made,** whether 
an offer or proposal made by one party has been 
accepted by the other m accordance with its terms,*^ 
or, more specifically, whether an offer made by the 
seller has been so accepted by the bu>er®* or an 
order or proposal given by the buyer has been ac¬ 
cepted by the seller,** whether acceptance of the 
bu^er or the seller ivas withm a reasonable time,^ 
whether dela> in rejecting a proposal amounted to 
an acceptance,* whether both parties have con¬ 
sented to the entire transaction* and what their in¬ 
tentions were with respect to their acts whether an 
order or offer to buy had been revoked or counter¬ 
manded* and notice thereof received® before ac- 


87 AxIe.—^B rooks v Harrison, 125 S 
W2d 813, 197 Ark. 032 

6a.—<noud V Ba«weU. 64 SJE!.2d 921 
8 S QclApp 769 

Kan.—^Benton Grain Co v Hegor, 293 
P 955, 131 Kan. 785 
Ho—Klaber ▼ Lakar. 63 8.W2d 103 
—'Martin v John Clay 6b Co., App, 
167 SW2d 407—^Martin v Connor, 
128 SW2d 309, 233 Mo App 1024 
NT—Alexandra v Westchester 
Newspapers. 9 NTS 2d 744, 169 
Misc. 398 

NCL—Chesson v Kieckhefer Contain¬ 
er Co.. 1 &R2d 357. 215 NC 112 
Fa.—Columbia Produce Co v Tlsko- 
wits, 8 A.2d 990 184 Pa.Saper 145 
—^Norbeck v Anderson, 178 A* 701, 
113 Fa.Super 896 

ILL—Redbird Farm v Providenoe 
Live Poultry Co., 12 A.2d 730. 62 XL 
L 430 

Wash.—Gatke ▼ McDoffla^ 84 P2d 
348. 178 Wash. 107 
55 OJ. p 185 note 42 

88. NC—^Bowser T Tarry, 72 SJD 
74 156 NC 35 
55 CJ p 185 note 43 

88 ns—^Hofslund v Metropolitca 
Oas. Ins. Co of N T., CLAWls., 
188 F 3d 188 

sa Cblo—^Knapp t Hurd, 68 P2d 
557 100 Colo 587 

91 Minn.—Great Lakes Varnish 
Works V Borgen. 287 N W 609. 184 

urinTi- 25 

98. Aria—^Atlantic Commission Co 
V Noe. 68 P2d 1088, 47 Ariz. 128 
Ga.—Whitaker ▼ Paden, 60 SEL3d 
774. 78 GaApp 145 
Iowa.—Greenlease-Lled Motors v 
Sadler, 249 N W 888 216 Iowa 802 
Mo.—^Martin v Connor 128 SW2d 
309, 238 Mo App 1024. 

Pa.—Ibach V A W Golden, Inc., 
Oom.Pl., 85 Berks Co 197, 67 York 
Legatee. 157 
55 GLJ p 185 note 44. 

Other transactions distinguished see 
snxira I X 


98. Mo—'Krummenacher Drug Co v 
Chouteau, App., 296 SW 255 

94, Ala.—American Agr Chemical 
Co V Lowery, 148 So 849, 227 Ala. 
96 

Pa.—^Priester v Milleman, 55 A2d 
540. 161 Pa.Super 507 

95 Ky—Caskey v Williams, 11 S 
W 2d 991, 227 Ky 73 

55 C.J P 185 note 46 

96 Pa.—^Hazleton Casket Co v 
Tumbach, Com.Pl, 83 LuzXieg Beg 
465 

Tex.—Wm. Cameron 6b Co v MalU- 
cote, dvApp, 50 S W 2d 407, error 
dismissed. 

55 C.J P 186 note 47 
Bvldeiioe held snAoisat for Jury 

(1) Generally 

CaL—^Mitchell Camera Corp ▼ Fox 
Film Corp., 64 P2d 946, 8 Cal.2d 
192 

ILL—John IL White 6b Son v Me- 
Nlcholaa. 16 A2d 499 65 R.L 506 

(2) To pass on issue as to whether 
writing was intended as mills pro¬ 
posal to owner and contractor to fur¬ 
nish materials, or whether mill re¬ 
lied on another's oral agreement to 
pay for such materials—Wm. Cam¬ 
eron 6b Co V Mallicote, Tex CivJbpp., 
50 S W 2d 407, error dismissed. 

97 IlL—^Rosenthal v Michael Taub¬ 
er 6b Co., 25 NBL2d 841, 808 llLApp 
652. 

9& Tex.—Texarkana Pipe Works v 
Caddo Oil, etc., Co, ClvJLpp., 228 
SW 686 

66 aj p 186 note 48. 

99 US—Larabee Flour Mills Co t 
C arignano. CCJLOkL. 49 F2d 15L 
55 a J p 186 note 49 
Bvldenos ]i41d zoAcient for Jury 
Iowa.—Gibson v Miller, 246 NW 
606, 215 Iowa 63L 

arldeiioe held insnfflrient for jury 
Tex.—^Texas Cou v Alamo Cement 
Co, avJbpp. 168 SW 62 
55 CJ p 186 note 49 Cc] (2). 
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■videnoe hold insnffloJent to take Is¬ 
sue from Jury 

(1) Gtoerally—^Allen v Nothem, 
180 S W 465, 121 Ark. 150 

(2) In action for breach of sales 

contract, Question whether defend¬ 
ant's sifirnature, described as a "coun¬ 
tersignature," affixed to plaintiff's 
letter ordering trucks was Intended 
to be an acceptance was for jury, 
court being unable to say as a mat¬ 
ter of law that such language did not 
constitute an acceptance.—Atlas 

Trading Corp v S H Grossman, 
Inc., CJLN J. 169 F 2d 240 
BvUsnoe held suffidlsaLt to take Inns 

from Jury 

U S —^Larabee Flour Mills Co v C&r- 
ignano, CCJLOkL, 49 F2d 15L 
65 C.J P 186 note 49 [d] 

L Ark.—Chickasaw Wood Products 
Co V Case Bros., 74 S.W8d 245, 
189 Ark. 117L 
65 CJ p 186 note 50 
8. Miss—Ammons v Wilson 6b Co., 
170 So 227, 176 Miss. 645 

3. Ga.—Cloud ▼ Bagwell, 64 SB 2d 
921, 88 GclApp 769—'Porter v Han¬ 
cock, 46 S.I1.2d 697, 76 GaJLpp 584 

Mo—Klabar ▼ Lahar, 68 S.W2d 108 

4. NT—Buechler T Piekrell, 256 N 
TS 636, 285 AppJHv 802. 

5. Cal—Morello v Growers Grape 
Products Ass'n, 186 P 2d 468, 83 
CaLApp 2d 865 

Ga.—Silver v Crescent Hat Co^ 5 S 
R2d 598 61 GaJbpp 8L 
56 CJ p 186 note 5L 
JMdenoe held gnffloisttt for Jury 
Ga.—'Leakey y Duka 48 SR2d 709, 
77 GaApp 48L 

Pa.—Night Commander Lighting Co 
V Brenneman, 91 Pa.Snper 286 

8. Mo—McCaakey Register C6 v 
Rrffmeyer, App., 46 SW2d 256 
65 CJ p 186 note 68. 

Bvldsnoe hSU rafflotsB.t for Jury 
Ga.—^Lunsford v inectrlc Paint 6b 
Varnish Co., 189 BJX 285, 55 Ga. 

1 App 96. 
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ceptance, whether there was a ratification of an 
unauthorized contract made 1^ an agent^ or a 
ratification of a contract mduced by fraud wheth¬ 
er the buyer bought the property from the proper 
owner,® and whether, and what, pnce,l® terms of 
payment,or other terms or conditions^® have been 
agreed on, or whether there has been either a total 
or partial failure of consideration 

It IS also generally a question for the jury as to 
whether by reason of fraud or mistake the contract 
did not contain the real agreement between the par- 
ties,^^ whether one of the parties did or did not 
sign an instrument or memorandum,or whether 
the vahdity of the contract was dependent on the 
performance of certain conditions by one or the 
other of the parties,^® or, where the goods are 
delivered to a third person, whether the alleged buy¬ 
er promised to pay,!^ or whether the buyer’s promise 
to pay was an original or collateral promise.^® 


§ 57. Formal Requisites and Contents 

To qualify a transaction as a saie a fbrmal contract 
of saio is not required 

Generally speaking, the formal reqtusites of a 
contract of sale are determined by the rules relating 
to the formal requisites of contracts m general, as 
discussed in Contracts §§ 53-68, except to the extent 
that they are governed by special statutory provi¬ 
sions, such as the Umform Sales Act, or by the 
statute of frauds, as discussed in Frauds, Statute of 
§§ 138-169 To qualify a transaction as a sale a 
formal contract of sale is not required a sales 
contract may in a proper case be oral, as discussed 
mfra § 58, or it may be written, as discussed mfra 
§ 59, and it may even be mferred from the conduct 
of the parties, as considered supra § 34 

§ 58. -Oral Contracts 

A contract of aaia may be parol, or it may be made 


Mo—McCaekey Reirlater Co. v Brff- 
meyer, App., 46 6.W2d 266 
Bvidenoe lieia Inenflnlent to raise is¬ 
sue 

Oa.—Natioiial Moveity Import Go v 
J W Parks a Co., 87 BA 770, 144 
Oa. 681. 

7. US—Morris v Bandy, CLGLA. 
Maes., 8 F2d 97 

& Tez.--27u-Bkuunel Faint Co v Ba- 
vis, CSTwApp, 68 S.W2d 881, error 
dismissed. 

8. Mo—Neams V Danner, 81 S.W 2d 
102, 224 MoJ^p 628 

66 CLJ p 186 note 64. 
la Oa.—Cloud V BacweU, 64 S.SL 
2d 921, 88 OaJkpp 769 
66aJ p 186 note 66 
Bvldence as to consideration or price 
see supra 9 28 

11. Aik^-^MllU Bovelty Co v MUl- 
saps, 294 &W 69, 178 Ark. 1186. 
U. HL—Rosenthal v Michael Taub¬ 
er & Co., 25 N EL2d 841, 803 IlLApp 
662 

Mo—Elahar v Lahsr, 68 S W2d 108 
KJ—Model Plan Finance Corpora¬ 
tion V Kelley, 168 A. 488, 107 B 
JXaw 498 

Pa.—^Deltah Ellec. Corp v Ijawson 
Mfff Co, 1 A.2d 584, 132 Pa.Super 
600 

Wash.—Oatke ▼ MoDoffle, 84 F2d 
848, 178 Wash. 107 
66 CU p 186 note 67 
Qnestloas held for Jury 

(1) Whether oral promise to be 
responsible for lumber ordered to be 
shipped to lumber company covered 
second carload shipped.—Brown v 
Benton, 183 BA 292, 209 BC. 286 

(2) Whether, in a purported con¬ 
tract of sale, there has been a meet- 
Inir of the minds of vendor and ven¬ 
dee as to identification of thine sold. 
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—Cloud V Baewell, 64 S.B.2d 921, 88 
OaApp 769 

(3) Whether provision that buyers 
should not be liable if furnace was 
unsatisfactory, which provision was 
not In seller’s copy of contract, was 
inserted in buyers* copy at buyers 
request before they signed contract, 
as respects meeting of minds.— 
^Standard Furnace Co v Roth, 168 A. 
600, 102 Pa.Super 841. 

(4) Whether quantity was agreed 
on.-~Chlcka8aw Wood Products Co v 
Case Bros., 74 aW2d 246, 189 Ark. 
1171. 

(5) Other questions—Chemical 
Bldg Bar Co v Werbe, MoApp., 288 
S W 1036—55 aj p 186 note 67 [a] 

18. BJ—Seneca County Trust Co 

V Swlller Bros., Sup., 146 A. 664. 

55 aJ p 187 note 57^ 

Bvidenoe held insnflloleBt for Jury 

(1) In general.—McLaughlin v 
Dopx>8, 147 P 6, 84 Wash. 442 

(2) WherOi in an action for the 
price of goods sold, defendant pleads 
a failure of consideration, and thore 
ia no evidence Showing to what ex¬ 
tent the consideration failed. It la 
proper to render vm^ict for plaintiff. 
—^Ingram v McCaskey Register Co., 
60 S.B. 291, 8 CtauApp 669 

(8) So, in an action on note for 
pur^iaae price of two mares to which 
defendant pleaded total failure of 
consideration, where defendant’s evi¬ 
dence was insuflleient to show either 
that mares about which witnesses 
testified were those Involved in con¬ 
tract sued on, and there was evidence 
affirmatively showing that mares 
were worth something at least, court 
properly directed verdict for plaintiff 
for amount in suit.—Seabolt v Fite 
66 S.IL2d 276, 84 QaApp 87 
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Id. Wash.—Pacific Commercial Co. 
V Borthwestem Fisheries Co, 187 
P 930, 115 Wash. 608 
55 C.J p 187 note 58. 

IS. Minn.—Lincoln Finance Corpo¬ 
ration V Doe, 285 BW 892. 183 
Minn. 19 

Mo—Russell V Union Xllec. Co of 
Mo., 191 SW2d 278, 288 MoJkpp. 
1074. 

Bvidenoe held saffioient for Jury 
Mo — Bussell V Union Blea Co of 
Mo, supra. 

Adoption, of signatiire 
The question whether a party to be 
charged has signed a memorandum 
of a sale or has adopted his name 
already appearing on the mmnoran- 
dum as his slgmature with the inten¬ 
tion of authenticating the writing, 
and thus making it evidence of the 
contract. Is a fSet question to be de¬ 
termined from the memorandum and 
all circumstances.—Gassier v Wlnr 
ton, 146 S.W2d 789, 24 TemuApp. 
411. 

18. Mo.—Brigham City FTult Grow¬ 
ers’ Assoa V G H. ZoUmann Prod¬ 
uce Co^ 220 S.W 91L 

66 OJ p 187 note 69 

17. Bvidenoe held suffioitnfe for Jury 
B CL—Boland Co v Jones, 190 SJBL 
720, 211 Ba 462 

Bvidenoe held Insoilloient for Jury 
U S.—Grinnell Go v. Miller, aCJLB 
J,160F2d 846 

1& GaL—Klamath Lumber Co. v. 
Co-Operative Land, etc., Co., 146 P. 
169, 25 CslApp. 678 
DeL—Perry v Stayton, 82 A. 87, 25 
DeL 629 

19. Ind.—^Department of Treasury v 
Fairmount Glass Works, 49 B11.2d 

1 1. 113 lnd.App 684. 
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partly In writing and partly by parol, oxcopt where It 
Is required to be In writing 

Except where it is required to be in wnting under 
the rules discussed infra § 59, a contract of sale xna> 
be parol,30 or it may be partly in writing and partly 
by parol,^^ as where a written offer is accepted 
orally Thus, a lessor may transfer his title to 
leased personalty by an oral transfer,28 even though 
the lessee’s interest in the property is evidenced by 
an mstrument under seaL^^ 

§ 59. -Written Contracts in General 

Whero required by statute or by agreement of the 
parties, a contract of sale must be In writing, and the 
understanding of the parties may be such as to require 
a formal eontraot In order to bind them 

Even m the absence of statute, a contract of sale 
must be m wntmg where it is the mtention of the 
parties that the agreement shall not become bmdmg 
until it is reduced to wntmg,88 and the contract 
may be m wntmg although there is neither a statu¬ 
tory reqmrement nor an mtention on the part of 
the parties that it diall be m wntmg 8® In accord¬ 
ance with these rules, where a valid contract of 
sale IS made by parol, a subsequent agreement to 
reduce it to wntmg does not add to or impair the 
validity of the contract,87 but merely secures a more 
authentic mode of proof 88 A wntten confirmation 
of an oral sale is not rendered ineffective by reason 
of the fact that the party receiving it does not sign 
it, where the agreement of the parties does not 
make such signature a condition precedent88 

Formal contract Where there is a general custom 


or usage with respect to the subject matter, that the 
sale will not be complete until the execution of a 
written contract signed by the parties, prior letters, 
telegrams, memoranda, etc., do not constitute a bind¬ 
ing contract of sale until the execution of a formal 
contract,88 unless a contrary intent is manifested b} 
the parties 81 Where the parties agree that their 
preliminary agreement shall be embodied in a 
formal contract, they are bound by what is expressly 
said m the preliminary agreement and by what is 
included m it by reasonable imphcation,88 and, if 
the differences between the preliminary agreement 
and the draft of the formal contract drawn by one 
of the parties are material, the other party is not 
reqmred to execute it88 Where the provision con¬ 
templating a formal contract embodying the pre¬ 
liminary agreement is material and nonseverable, 
the party breaching such provision caxmot recover 
under the prelimmary agreement®^ 

§ 60. —— Brokers’ Bought-and-Sold Notes 

A binding contract of tale of personalty may be made 
or represented by a broker's bought-and-sold notes, these 
being notes sent by the broker to the buyer and seller 
respectively and constituting memoranda of the sale 

Bmdmg contracts of sale of personalty may be 
made by means of brokers’ bought-and-sold notes,88 
which are instruments long m use m the marketmg 
of commodities dirough merchandise brokers,88 and 
which consist of notes or documents usually de- 
hvered by such brokers to their prmapals on the 
conclusion of a contract of sale and purchase, the 
bought note being dehvered to the buyer and the sold 
note to the seller,87 and which constitute memoranda 


aa La.—'TValnwrlglit t. Ollham, 
App, 188 So 434. 

55 CJ p 187 note 65 
81. m.—Slnaiko v Illinois Smeltlxis 
etc.. Co^ S16 lUApp 108 
Tex.—Fort Worth ▼ Van 
Zandt. CIvJIlPP, 224 SW2d 896 
88. HI.—Analo-Amerlcan ProYlslon 
Co V Prentiss. 42 KJBL 157, 167 HI 
506—Nbrthwestem Iron, «t^ Oo. v 
Hirsch. 94 lUApp 679 
83. Yt.—^Blagoon t. gastman, 84 A. 
869, 86 Yt. 26L 

81. Yt.—Magoon ▼. Bastman, supra. 
88. Xeb—McPherson t Wlswell, 21 
X W 891, 16 Xeb 625. 

55 OLJ p 188 note 80 
Application of statute of frauds to 
sale of goods, wares, and merehan- 
dise see FTandSi Statute o^ fi 188- 
169 

88. DeL—Terry T. Fanous, 102 A. 
986, 80 DeL 90 

9f7. Ija.—Walle v Douglae, 66 So 
542, 136 La. 70. 

65 CLJ. p 188 note 88. 


88i Ije. —Walle v Douglas, supra. 

88 Tex.—Stephenson v Oates, Civ 
App., 218 &W2d 855 
Wliese slgnatBse and aeoeptanee xe- 
gnasted 

Where printed confiimation of pur¬ 
chase of grain by telephone advised 
seUers that they would be bound 
thereby unless they notified buyer to 
contrary, existence of a binding con¬ 
tract to sell grain did not depend on 
acceptance of confirmation by sellers 
and return of a copy thereof to buyer, 
although typewritten letter of trans¬ 
mittal requested sellers to sign and 
return copy of confirmation, since 
typewritten letter as a whole and 
printed confirmation were not in con¬ 
flict so as to render typewritten let¬ 
ter oontroUlng—Gilmore ▼. Transit 
Grain 4b Commission Co^ Tex.Civ 
App. 218 S.W2d 880 

sa lU —HI Beno Wholesale Grocery 
Co V Stocking, 127 XJBL 642, 293 
m. 494 

Xecessity of formal contract where 
there is agreement In several writ¬ 
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ings or correspondence see Infra I 
6L 

8L HL—Bl Beno Wholesale Grocery 
Co V Stocking, 127 XB. 642, 293 
nL 404 

38. US—Boig V Blectrlcal Be- 

search Products, C C JLPuerto Bico, 
57F2d 689 

88. US—Boig V Blectrlcal Be- 

search Products, supra. 

8fti US—Boig V Blectrlcal Be- 

sesTch Products, supra. 

85. XT—In re Huxley, 61 XB.2d 
419 294 XT 146, 169 AXB. 194 
-dewberry v Wall, 84 XT 676— 
J E. Knitting Mills v Dorgln, 78 
XTS2d 488, 278 AppJDlv 691— 
Childs V a B. Riley Co., 174 XT 
a 840, 186 AppJ>lv 776 

aa XT—In re Huxley, 61 XB.2d 
419, 294 XT 146, 69 AA^JEL 194. 

37. XT—In re Huxley, suiaa. 

9 C.J p 148 note 84. 

Other deflnitioiL 

**Bought-and-8old notes" are state¬ 
ments of a contract of sale delivered 
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of a sale of merchandise^* or, as otherwise described, 
written memoranda of a sale of goods, delivered to 
the parties thereto by the broker employed to 
negotiate the sale** When such notes are signed 
by the broker and sent to the parties to the transac¬ 
tion, the act of the broker m so doing creates a con¬ 
tract of sale and purchase if the broker had au- 
thonty from the buyer and seller to execute the 
particular agreement between them,^® and accept¬ 
ance by the parties of the broker’s notes, in which the 
broker professes to act for both parties whose 
names are disclosed in such notes, makes a sales 
contract in the terms thereof, smce each party 
admits thereby that the broker was his agent m the 
transaction.^^ However, it has been held that it is 
the entry on the broker’s book that constitutes the 
ongmal and binding contract between the parties, 
the bought-and-sold notes being only copies thereof 
and not the contract itself 

§ 61 -Agreement in Several Writings, 

Correspondence 

Unless it Is the express agreement or understanding 
of the parties that they are not to be bound until their 
contract Is reduced to a formal writing, a written con¬ 
tract of sale may comprise several different writings 
which, when connected as a whole, contain all the nec¬ 
essary elements of a sale 

Conformably to the rule apphcable to contracts 
generally, as ^scussed m Contracts § 58, a written 


contract of sale may be contained m several different 
writings whi<^, when connected as a whole, show 
the parties, subject matter, terms, and considerations 
of the agreement^* Thus, where from the cor¬ 
respondence taken together the intention of the 
parties to enter into a contract of purchase and 
sale may be clearly inferred,^^ or is so plam as not 
to be open to reasonable misunderstanding,^* there 
is a sufficient contract of sale where the negotiations 
with respect to offer and acceptance are earned on 
and all the terms of sale and purchase are definitely 
agreed on by correspondence consisting of letters or 
telegrams or both,** as where a definite offer or 
order submitted by letter or telegram is tmqualifiedly 
accepted in the same manner,*^ or where a letter 
written bj one party, contaimng an offer to sell or 
to buy on stated terms and conditions, is returned 
with the word “accepted” written thereon by the 
other party** 

The validi^ of such a contract is not affected by a 
direction hy the buyer to the seller to hold the goods 
at the pomt of dehvery for inspection,** nor, where 
the offer and acceptance are completed by telegraph, 
IS it affected by a failure to adhere to a custom to 
follow the telegraphic acceptance with a confirma¬ 
tory letter, as a precaution against mistake m trans¬ 
mission, if the terms of the contract are not m 
dispute.** Where the contract is made by parol, 
and merely confirmed by each par^ by letter, one 


to the buyer and seller, respectively, 
by the person through whom a sale 
is consummated.—A\ondale Mills v 
Benchley Bros, 188 NEL 686, 589, 
344 Mass. 168 

88. N’J^Eeim T Lindley, 80 A. 
1068 

88 UL—Eau Claire Canning Co v 
Western Brokeracre Co, 78 NJBl 
480 218 UL 561. 

40. NY—J E. Knlttinsr Mills v 
Doisin, 78 NYSid. 488, 278 App 
Div 691. 

41. NT—In re Hhxley, 61 NE.2d 
418. 294 NT 146, 69 A.L.B. 194. 

ArbiiratloiL provlsioiL 
Where bouaht-and-sold notes 
signed by broker and delivered to re¬ 
spective parties were stiU in posses¬ 
sion of such parties when goods were 
delivered and paid for, such notes 
constituted a binding contract of sale 
in writing, and an arbitration clause 
contained therein was not void under 
the statutory provision requiring 
such clause to be in writing—In re 
Huxley, supra. 

48. Wash.—Ankeny v Toung Bros., 
100 P 786, 62 Wash. 286 
48. Qa,—Armor Insulating Co v 
National Oypsum Co., 81 S.B.2d 880, 
71 GaApp 672. 


NT—Thleler v Trinity Advertising 
Corporation, 270 NTS 717, 241 
AppJDlv 84 affirmed 198 NJBL 487, 
265 NT 668 

66 aJ p 188 note 91. 

44. US—Joseph Denunzio Fruit Co 

V Crane, DC Cal, 79 FSupp 117, 
vacated 89 FSupp 962, reversed CL 
A 188 F2d 669, certiorari denied 
Crane v Denunzio Ftuit Co., 73 S. 
Ct 87, 842 US 820, 96 D.Ed.-- 

Colo—^Barrett v Book Clifl B. Co, 
201 P 1026, 70 Colo 440 

45. Mass —Hehlor Flour Mills Co v 
liinden, 119 NB. 698, 280 Mftss 
119 

56 C.J p 188 note 98 

48. Tenn.—Ulhom v Cohen Oroeery 
Co, 8 Tenn.App 400 

66 CLJ p 188 note 94. 

Oozrespondeaoe hOUl to zesaU la com¬ 
plete ooatraot 

US—Atlas Trading Corp v & H. 
Grossman, Inc., CLA.N.J., 169 F2d 
240 

Conn .—lu & E Wertheimer v Wefale- 
BEartford Co. 9 A2d 279, 126 Conii. 
80, 125 ADR. 986 

Ga.—Gordon v Beck A Gregg Hard¬ 
ware Co, 40 SEi.2d 428, 74 Ga.App 

^ 666 


Ran.—Chicago Rivet & Machine Ca 
V Capital City Lumber & Planing 
Mill, 145 P 2d 171, 168 Ran. 5 
65 aJ p 188 note 94 [a] 

47. Ky —Hawkins v Midland Flour 
Milling Co., 84 SW2d 439, 286 £y 
808. 

55 C J p 189 note 95 
Oozrespondenoe held snfflefeat to re¬ 
sult la ooatraot 

A letter reciting that order called 
for a spedlied number of job labor 
cards at a specified price per thou¬ 
sand with changes to be billed at a 
spedfled price each and requesting 
confirmation, coupled with reply on a 
form of order or requisition then In 
use by buyer, constituted an integrat¬ 
ed contract expressing terms of 
agreement by which parties were 
bound although each party may ha% e 
attached a different meaning to the 
language used.—Egry Register Co v 
National Tool & Mfg. Co., DON J., 71 
FSupp 924. 

48L Cal—^Patty v Berryman, 212 P 
2d 937, 96 OalApp 2d 159 
65 C.J P 189 note 96. 

48 D1—Northern Produce Exch. ▼ 
Ablon, 169 RLApp 638 

50. NC—Wilkins v Vasa Cotton 
I Mills, 97 SE. 161, 176 NC 72. 
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of wludi IS treated by both parties as correctly stat¬ 
ing the contract, there is a complete contract al¬ 
though the letters differ m some respects as to the 
terms of the contracL^^ 

A complete and binding contract does not result, 
however, from correspondence until there has been 
a definite offer by one of the parties and an un¬ 
equivocal acceptance by the other without condition 
or variance, and the parties must mutually assent to 
the same thing in the same sense Accordingly, 
there is no complete contract of sale where the sev¬ 
eral writings, letters, or telegrams constitute merely 
prdiminaiy negotiations, and do not show a meeting 
of the minds of the parties on a defimte agreement 
as to the material elements of the contract ,^3 or 
where the several wntmgs are separate and distinct 
papers, which are not connected by reference from 
one to the other, and contain different proposals and 
obligations.^^ 

Necessity of formal contract Unless it is the 
express agreement or mtention of the parties that 
the contract is not to be complete until it is reduced 
to a more formal wnting,^^ a contract of sale made 
by several writings, letters, or tel^^rams is not open 
to the objection that there is no one document that 
can be labeled the contract of sale,^^ or that a formal 
wntten contract embodying the terms agreed on has 
not been executed,^? although a formal wntten con¬ 
tract was contemplated^^ or referred to,^^ by the 


parties, or has been suggested^^^ or subsequently re- 
quested®! by one of them. Where a valid contract 
has been made by correspondence with the under¬ 
standing that it shall be embodied in a formal wnt- 
mg signed by the parties, neither party can defeat 
or avoid its obligations by msisting on other or 
different terms in such wnting and refusing other¬ 
wise to sign it,®^ unless it was their mtention that 
it should contain material provisions not contained 
m the correspondence ®® 

Dupheates Where the contract of sale is exe¬ 
cuted m duplicate, the fact that some of the duplicate 
copies are, through mistake of the broker negotiat¬ 
ing the sale, made on blank printed forms of an¬ 
other nearly the same as those of the seller, does not 
affect the contract®® 

§ 62. ——- Contents of Contract in General 

a. In general 

b. Terms and conditions 

ft. In General 

Generally speaking, any language which, by reason¬ 
able application of the rules of construction, shows an 
Intention of the parties to enter Into a contract of pur¬ 
chase and sale, and contains all the material elements 
of such a contract, Is sufficient. 

In order to make an esiforceable contract of sale 
no particular form of words is essential,®® but any 
language is sufficient which, by a reasonable applica- 


51. Ho.—Moran ▼ Thurman Davis 
Grain Oo., App.. 226 SW. 84. 
sa. Gs.—Armor Inaulatlns Oo ▼ 
National G>paum Co, 81 S B.2d 880, 
71 Ga»App 672 

H T —F W Berk & Co v Derecktor, 
92 X B 2d 914, 801 N T 110—Xord«c 
Trading Co v Imperial Forward¬ 
ing Co 96 N T S 2d 745 197 Misc. 
27 affirmed 98 KYS.2d 412, 197 
Hisc. 1042. 

88. US.—Norry Enee. Corp v H ft 
B American Mach. Co. DCMasa, 
89 FSupp 834. 

55 CJ P 189 note 2. 

OosnUned writings held not to result 
la oosoplete ooatraot 

(1) Generally 

Iowa.—^Bradley Lumber Co. v R. D 
Hunting Lumber Co, 255 KW 
711, 218 Iowa 789. 

N’T—Zucker ▼ Perkins Hosiery 
Hills, 268 NTS. 67, 141 Hiso. 728 
55 a J P 189 note 2 M 

(2) Correspondence between par¬ 
ties did not constitute contract for 
BSle of cement, where quotations of¬ 
fered by seller were met by buyer's 
request for provision covering dedine 
in martcet price of cement and parties 
did not agree on interpretation of 
provision.—Severin v Robert 6 
Green, Xna, 170 A. 781. 168 Hd. 806 


(8) Where seller's quotations of 
prices of rails and angle bars were 
subject to buyer's inspection and ac¬ 
ceptance prior to sala seller's letter 
containing the quotations and buyer's 
answering telegram stating that buy¬ 
er would purchase rails and bars and 
would arrange for the inspection doc¬ 
uments did not constitute a "con¬ 
tract" so as to permit buyer, after in¬ 
specting and rejecting the rails and 
bars, to maintain an action for breach 
of warranty, as to quality of the 
raila—^Hunro v Morrison Ry Supply 
Corp, 88 NTS 2d 888, 265 AppJDiv 
178. 

64. Ark.—^Hechanics* Lumber Co v 
Tates American Hach. Co.. 26 8. 
W 2d 80, 181 Ark. 415 
65 C J P 190 note 8 

55. Wash.—Pacific Food Products 
Co V Hukai, 84 P2d 181,196 Wash. 
656. 

55 C J p 190 note 5. 

8& US—Grace ▼ Nagla CCAJT 
T., 276 F 843 

57. Tex.—Pierce Oil Corp v Gilmer 
Oil Co Clvjlpp., 230 &W 1118. 

55 GJ p 190 note 8 

58i NT—Hollywood Plays v Co¬ 
lumbia Pictures Corp., 77 NT82d 
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S(8, affirmad 8S KTSU tOi. 874 
AppJMv 912, reversed on other 
grounds 86 NB.2d 865 299 NT 61, 
10 A L.R.2d 722, reargument denied 
87 NH 2d 70 299 N T 688 
55 C J p 190 note 9. 

59 Tex—^Woldert v Arledge, 28 S 
W 1053, 4 Tex.Civ.App 692. 

55 GJ p 188 note 84. 

80. Conn.—^Mercer Hlectrle Hfg CO 

V Connecticut Blectrlc Hfg Co., 
89 A. 909, 87 Conn. 69L 

65 CJ p 190 note 10 

6L Tenn.—Neilson, eta. Canning Ca 

V Lowe, 260 SW. 142, 149 Tenn. 
66L 

56 GJ p 190 note IL 

88. US—Norris, Ina T Reed, CC 
A.Tex.. 278 F 19 

83. Wls —Legget v West Salem 
Canning Co, 144 N W 969. IBS Wls. 
462 

84b Wash.—Gile v Tsutakawa, 187 
P 828, 109 Wash. 366 

88. Ga.—Terry v International Cot¬ 
ton Co., 70 SwB. 1100, 186 Ga. 187 
Apt words of oonveyoBos are not 
necessary to transfer title to person¬ 
alty—Richards v Montgomery, 160 

50 706, 280 Ala. 807—Hooper v BritU 

51 So 2d 547, 85 AUuApp 611. 
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tion of the rules of construcbon, discussed infra 
§ 71, shows \nth reasonable certainty an intention 
of the parties to enter into a contract of sale and 
purchase,and contains all the matenal elements 
of such a contract,^^ even though it is in the form 
of a receipt** or certificate.** If, however, the 
language used is not sufiicient to show such an 
intention and contain such matenal elements, there 
is not a binding contract of sale.^* Thus, a wnting 
may constitute only a memorandum of a sale pre¬ 
viously negotiated and consummated on the other 
hand, where there have been oral negotiations lead¬ 
ing up to the agreement, a wnting drawn up by 
one party and signed by the other may constitute 
the contract itself rather than a memorandum of 
the sale, even though the wnting states that it con¬ 
firms the purchase mvolved.^* 

Blanks tn wnhng Blanks m a wntten order for 
goods, after signature by one party, to be filled m 
by the other party or his agent, must be filled m by 


him accordmg to the signing party’s instructions, or 
such party will not be bound thereby,^* the true 
contract in such case is the parol agreement between 
the parties.^* 

K Terms and Oonditioiu 

Tha parties may embody lit the eontraet of aale any 
lawful stipulation, condition, or term they may desire, 
provided It le not Inconsistent with public policy 

A contract of sale must contain the terms of the 
bargain The parties may embody in the contract 
of sale any lawful stipulation, condition, or term 
they may desire,^* provided it is not inconsistent 
with public policy Accordingly, a wntten con¬ 
tract of sale may mdude a provision to the efiFect 
that such express agreement between the parties 
covers all agreements between them.^* The primary 
obhgations of a sales contract are not aifected by 
stipulations therein that the whole amount of the 
purchase will be considered due m case of a default 
of payment by the buyer,7* or m case of the total or 


ee. KT—Uiskowlts v Starobin, 41 
N Y€ 2d 786. 181 Miac. 445. affirmed 
47 N T S 2d Sll. 267 AppJDlv 866 
65 aJ p 191 note 18 
WHttnsrs hem snfflelent 
K*J—Schlossmans. Inc., v RadcTIfTe, 
70 A.2d 498. 8 N J 480 
65 CJ p 191 note 18 M 

07 NT—^BCiskowitz v Starobln, 41 
N T S 2d 786. 181 Mise. 445, affirmed 
47 NTS.2d 811. 267 AppJMv 866 
55 CJ p 191 note 19 
Wkitlnffs bbld anfflcient to eoBStltate 
contract 

Ark.—Ashton GHassell Oo v Mans¬ 
field Lumber Ck>., 89 &W2d 884, 
188 Ark. 896 

ea NY—Smith V Halligan. 9 NY 
St. 485 

65 C J p 191 note 80 

99. Miss.—Williams t Hhrdee. 106 
So 17, 140 Miss. 166 

7XX Tex.—Staley ▼ Harvey, dvJkpp, 
226 8 W 2d 897, refused no reversi¬ 
ble error 

65 C J p 191 note 82 
WUUnffs held insnffioiewt 

(1) Generally—Kocher v Cartman 
Tire Bxeh., 291 P 856 108 CaLApp 
619—66 CJ p 191 note 22 [a] 

(2) Where writing did not oblicate 
plaintitC as prospective purchaser of 
ready-mixed concrete from defend¬ 
ant, to order or accept any concrete, 
wrltinr was not a valid contract.— 
Master Contracting Corp v M. P 
Hldkey Co., 89 NTS 2d 266. 276 App. 
Dlv 660, affirmed 89 NBL2d 621, 800 
NT 665 

(8> A letter sfireeinff to pick up 
ponltry grown by addressee and his 
feeders at prevailing ceiling prices 
as long as ceilings should be estsb- 


llshed by law wee not a valid con¬ 
tract but was a mere offer and as 
long as the offer remained open, writ¬ 
er of letter was bound to accept and 
pay for delivery of such poultry as 
addressee delivered, but writer was 
free at any time to notify the ad¬ 
dressee that the offer was canceled as 
respects future deliveries.—Abbott v 
Stephany Poultry Co., 62 A.2d 248, 6 
Terry, DeL, 518 

(4) Contract for ssle of going 
business was not complete where it 
provided that terms were to be later 
agreed on.—Selka v Stewart, 86 S W 
2d 88. 260 Ky 448. 

Umloe 

(1) An 'nnvolce.** as such, is not a 
‘'contract" of sale, but is a mere de¬ 
tailed statement of the nature, quan¬ 
tity, and cost or price of the things 
invoiced—Tanenbaum Textile Oo v 
Schlanger. 40 N.EL2d 226, 287 NY 
400 

(2) Writing transnoltted by seller 
to buyer by stating that buyer was 
indebted to seller in certain amount 
for certain quantity of merchandise 
sold for certain price and containing 
printed conditions of sale, but with¬ 
out making any provision for buyer's 
signature, was merely an “invoice" 
and not a 'contract" of sale and, 
hence, could not affect a prior bind¬ 
ing sales contract between the parties 
based on bought-and-sold notes and 
containing a valid provision for ar^ 
bitratlon.—^In re Huxley. 61 NJD.2d 
419, 294 NY. 146, 69 AJUR. 194. 

71. KJ—Albert v Ford Motor Co., 

172 A. 879, 112 N.JXsiW 697 
65 CJ p 191 note 22 [b] 

TSL Wash.—Smith v Johnson, 98 P 

Id 812, 2 Wash.2d 851. 
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78; Gcl—C ommercial Auto Loan 

Corp V Baker. 87 SJSL2d 686, 78 
GkuApp 684 

Mo—Commercial Jewelry Co. v Rua- 
seU Grocer Co, App.. 240 SW 868. 
Neb —ReiUey Bros v Thompson, 266 
NW 642, 127 Neb 688 
Tex.—^Motley v Mielach. CivJlpp., 
199 SW2d 668, reversed on other 
grounds 200 S.W.2d 622. 146 Tex. 
667 

Implied anfbority to im la blaalm 
When blanks are left unfilled in 
contract of sale, there is implied au¬ 
thority to one receiving instminent 
to fill In blanks according to agree¬ 
ment.—Murphy V Holllway, 16 S.W 
2d 107, 228 MoJlpp 71A 
7^ Tex.—Motley v Mlels^ GIt 
A pp., 199 S.W2d 652. reversed on 
other grounds 200 SW2d 622, 146 
Tex. 567 

78b US—Van Solver v Rothensdea; 

CCLAFa.. 122 F2d 697. 

Subject nmtter of sale 
ZUstmment which did not mentioiii 
thing sold was insufficient to evi¬ 
dence contract of sala—Malaoo, 
Blanche Gow v Gilbrlde, LaJ^p, 164 
Sa 818 

7BL lad.—Monon Lumber Oo ▼. 
American Case, etc., Co., 119 N.BL 
196 184 Ind. 11. 

55 OJ p 191 notes 26, 28 

77« La.—Landreth Seed Co ▼ Ser- 
leo Seed Co.. 126 Sa 460, 12 La. 
App 506 

Illegality as affecting validity of con¬ 
tract see infra | 65 

7& Mo—Davies v Motor Radio Oo. 
App.. 286 aw 2d 409 

78. La.—Philip Werleln, Ltd. v Sal- 
I U% 8 I^lApp 61. 
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partial destructaon of the property by fire, storm, 
or otherwise,*® or in case of the removal of the 
property without the wntten consent of the seller,*^ 
or by the failure of the seller to have notes executed 
for deferred payments m compliance ;:vith a clause 
to that effect m the -writing** Where a written 
agreement of sale is not imqualified but is made 
subject to a condition stated therein, there is no 
bmding contract until such condition has occurred 
or been performed.** So a printed condition m a 
letter confirming a contract to buy, in capital letters 
m small type, following the date and salutation, to 
the effect that the contract shall not become binding 
until such condition is performed, constitutes a part 
of the letter, so that no contract arises unless the 
condition is performed-*^ 

TJie Uniform Sales Act, as a statement of the 
rules applicable in the construction of contracts of 
sale, does not prohibit the inclusion in such contract 
of any law-ful terms desired by the parties*® or 
avoid anj lawful term or pro-vision agreed on-*® 

§ 63 _ Certainty 

a. In general 

b As to description of proper^ 
a As to quantity 


a. In General 

A contract of aaVe must set forth the terms of the 
agreement with definiteness and certainty or at least 
In such a manner that the terms may be ascertained 
with reasonable certainty 

A contract of sale must be certain and definite m 
Its language m respect of the nghts and obligations 
of the parties as expressed m the terms and condi¬ 
tions of the contract,** such as m respect of the 
description or identification of the goods or property 
sold, ^scussed mfra subdivision b of this section, 
the price to be paid therefor, discussed supra § 21, 
the terms of payment,** and the parties to the con¬ 
tract.** Indefimteness and uncertamty, however, m 
order to render the contract mvalid, must be such as 
render construction thereof futile,*® it will not be 
set aside because of the mere fact that the parties 
may have misapprehended its terms,*^ or that it is 
uncertain in a subsidiary part,** or that it is ob¬ 
scure or difficult of satisfactoiy construction,** it 
is not invalid for uncertamty if the intention of the 
parties as to the terms and conditions can be deter- 
mmed with reasonable certamty,*® and m sudi a 
case the previous negotiations of the parties and the 
arcumstances existing at the time it -was made may 
be resorted to, in order to show m what sense the 
terms of the contract were used, and thus to remove 
the obscunty *® Where a wntten order for goods 


80. Ija.^Philip -Werlein, Ltd. ▼ Sal- 
li8» Aupra. 

81. Lbl—P hiUp Werleis, Ltd. v Sal- 
Us, supra. 

88. Cal—^Hollenbeck v LundervUle, 
227 P 679. 67 CalJ^P 432 

65 aj p 192 note 83 

83. NT —r vr Berk & Co v Der- 
ecktor, 92 XE.2d 914, SOI XT 110 
—Xordic Trading Co \ Imperial 
Forwarding Co, 96 NTS 2d 745 
197 MIbc. 27, affirmed 98 NTS 2d 
412,197 Mise. 1042. 

Fa.—McCrea v Automatlo Heat, 65 
A.2d 564, 161 PaSuper 545 

84. ns—Rodesch t Kirkpatrick 
Coal Go, CLCLATenn., 41 F2d 618 

65 aJ p 192 note 34. 

88. N7>—^BGnneapolis Threshing 
Ma<dL Co V Hodcing, 209 NW 
996. 64 ND 659 

86 IZL—Chicago TVarehooaa etc., 
Co V mghland Planing Mm, eta, 
Co. 206 llLApp 45a 

NJ) —Minneapolis Thrediing Mach. 
Co V Hocking, 209 NW 996. 54 
NJD 559 

8V Cal—Pearson v Hill, 195 P2a 
45, 86 CalApp2d 664—Slocher v 
Cartman Tire Exchange. 291 P 856, 
108 CalA.pp 619 

Oa.—^Friedlander v. Schloas Bros. & 
Go., 159 SJB. 870, 48 GsAlPP 646. 

Mass.—George W Wilcox, Ino, \ 


Shell Eastern Petroleum Products, 
186 NJS3. 562, 288 Mass. 888 
NT—C^nk V Vogt’s Ice Cream, 15 
NTS 2d 649 

55 C J p 198 note 87. 

Ootttxaots held snSLoienUy certain 
Cal.—Carstens Packing Co v Miller, 
51 P2d 161, 10 CaJApp2d 48— 
Pease V Lindsey, 18 P.2d 717, 129 
CaLApp 408 

Idaho—Tingwall v -Wilson, 296 P 
1017, 50 Idaho 468 

Md.—Flfer v Hoover, 168 A. 848, 168 
Md. SSL 

Mass—Grausteln v H. P Hood & 
Sons, 200 NE. 14, 298 Mass. 207 
NT—^Edgar C Ruvre Co v Layne 
4b Bowler. 264 NT a 674, 238 App 
Dlv 426 

OkL—J W Cherry Co v Consolidat¬ 
ed Flour Mills Co., 287 P 1019 
148 Okl 99 

56 CUT p 192 note 87 [a] 

Ooatraots held too vnoeartain 
NT—Stem ▼ Bristol Corp, 77 N 

TS.2d 824 278 AppJMv 871, af¬ 
firmed 88 NE.2d 468, 298 NT 766 
55 OJ p 192 note 87 Ib] 

88. Ga.—Mendel v Converse, 118 8. 

E. 586. 80 GaJLpp 549 
IlL—Wolf ▼ Selig Polyscope Co., 204 
ULApp 178. 

iSd Ga.—Mendel v Converse, 118 S 
i E. 586, 80 GaA.pp 549 
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Utah.—-Wheelwright v Sessions, 255 
P 175 69 Utah SSL 
Parties generally see supra | 7 
90 NT—Heyman Cohen 4b Sons, 
Ina, V M. Lurie Woolen Co, Ina, 
188 N.E 870, 388 NT 118 
55 C J p 193 note 48 
9L Masa—Letts-Parker Grocer Co 

V Marshall, 188 NB. 647, 882 Mass 
504. 

Mistake as affecting contract gen¬ 
erally see supra 8 86 
98. CaL—Woodbine v Van Horn, 178 
P 2d 17, 29 Cal 2d 96 
65 GJ p 198 note 45 
93. Maaa—Letts-Parker Grocer Co 

V Marshall. 182 NE. 647, 282 Mass. 
604. 

94i Colo—Powexine Co ▼ Crown 
Servioe Oo., 158 P2d 782, 118 Colo 
450 

Q9U —^Bryant v Hayes, 11 SE.2d 860, 
69 Ga.App 440 

Kan.—Chicago Rivet 4b Machine Co 

V Capital City Lumber 4b Planing 
Mill. 145 F 2d 17L 158 Kan. 5 

NT—Tankee Realty Corp. v Con¬ 
solidated Edison Co of N T« 89 
NTS.2d 865, 195 Mlsa 226 
Or—Champion v Hammer, 169 F2d 
119, 178 Or 696 

9S. US—Brlghtwater Paper Oo v 
Monadnock (Paper Mills, DC Mass., 
68 F Supp 714, aflOrmed, GO A., 161 
F2d S69. 
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signed by the buyer is complete and unambiguous 
except for a failure to state the name of the seller, 
but the order is filled by the person whose agent 
received it, and the goods are accepted by the bu>er, 
the order, with the acc^tance, constitutes a written 
contract of sale 

Characters or business abbreznations w’hich have 
a generally well understood significance may be 
used m speafymg the terms of the contract,^^ and 
if the characters or abbreviations used are so pecul¬ 
iar to the particular trade as to be technical terms 
customarily used therem they may be explamed^^ 

Ttme and place of delivery of goods A contract 
of sale ordinarily must be definite and certain m its 
terms, m respect of the time for,^^ and place of,^ 
delivery of the goods or articles sold, although it has 
been held that the fact that the time of delivery is 
omitted from the sale contract does not render it 
invalid as indefimte, since the law implies a rea¬ 
sonable time * A contract of sale is not void for un¬ 
certainty which provides that delnenes are to be 
made, during the contract penod, when ordered or 
desired by the buyer,* or that dehvenes are to be 
spread equally over a specified penod,^ or made at 
mtervals as required by the bu>er and to be com¬ 
pleted wathm a reasonable time or that the times of 
dehvery are to be arranged from time to time, with- 
m a speafied penod,® or which reserves to the 
seller the nght to make dehvenes from time to 
time,^ or which provides for two points and times 


of delivery at the bujer^s option * 

Ttme of payment Although there is some author¬ 
ity to the contrary,® a wntten agreement for sale 
has been held not incomplete as a contract because 
it fails to specify the tune of payment,^® smce, as 
discussed infra § 234, m the absence of agreement 
the law reqmres pa 3 mient on deli\ery, and this provi¬ 
sion will be considered as mcorporated m the wntten 
agreement 

Attomey*s fees A provision in the contract that, 
if either party bnngs suit to enforce performance 
of the contract, a certain per cent additional shall 
be included in the judgment for attorney’s fees is 
not so uncertam as to require it to be disregarded.1* 

Uncertainty as affected by subsequent acts of 
parties A lack of definiteness and certamty m the 
contract may be cured or removed, m part at least, 
by subsequent acts of the parties.1* Thus, where a 
contract whereby the seller was to delner goods to 
the buyer at the regular pnce and accept stock 
m payment thereof was indefimte as to the amount 
of such goods to be supplied and as to the period of 
the contract, such uncertainty is immaterial as to 
the portion of the contract executed by deli\ cry and 
acceptance of some goods However, it has been 
held that where the parties agree that one buy and 
the other sell descnbed articles at a stated pnce, 
wnthout speafjnng the quantity, an order for the 
descnbed articles, although followed by deliveiy. 


Cal —Gibson v De L*a Salle Institute 
152 P 2d 774, 66 CftlJ^pp 2d 609 

66 aj p 198 note 47 

96. Wls,—Ady v Barnett, 124 NW 
1061, 142 Wls. 18 

97. Qa.—Atlanta Chemical C6 v 
Hardin Bag Co, 176 S.B. 772, 49 
OaApp 748, followed In Atlanta 
Chemical Co v Hardin Bag & Bur¬ 
lap Co, 176 SJSL 776, 49 GcuApp 
765 

65 a J p 198 note 49 

98. Ga.—Atlanta Chemical Co v , 
Hardin Bag Co, 176 SB. 772, 49 
Ga.App 748, followed In Atlanta 
Chemical Co. ▼ Hardin Bag & Bur¬ 
lap Co., 176 SJS. 776, 49 GaApp 
756 

Mo—Wiaoonsin, etc., liumber Co v 
Buachow liomber Co., App., 257 S 
W 840 

99 Ga.—^Fiiedlander ▼ Schloss 

Bros. A Co., 169 SB. 870, 48 Ga. 
App 646 

Fa.—^Potter ▼ I^eltenberger Mach. 
Co. 70 A.2d 890, 166 Pa.Super 81 

66 <U p 198 note 62 

1. Tex.—Texas Stan Bureau Cotton 
Assoc. V Stovall, 258 SW 1101, 
118 Tex. 273 

65 (XJ p 193 note 53. 


2. ITS—Pond Creek Mill, eta, C6 
CCA.I11, 270 P 4»2 
Mo—Consumers* Grocery, eta, Co v 
Comensky, 252 SW 420, 299 Mo 
43 

8. Ala.—Central Lumber, eta Co v 
McClure Liumber Co, 61 So 821, 
180 Ala. 606 
55 C J p 198 note 55 
WordSf wanted—as desived,’* 

used in oontract for sale of rock for 
causeway, sufficiently fix time for de¬ 
livery—Tampa Shipbuilding & Bngl- 
neerlng Co v Gteneral Const Co, G. j 
ICA-Fla., 48 F2d 809, 85 A.LJL 1178 


Service v- Canonsburg Pottery Co, 

CG.A.Pa., 146 FSd 963 

6 N'T—B. Richard Melnlg Ca v 
U S Fastener Oa, 198 NTS 106, 
200 App Dlv 622. 

6. NT—Spirltusfabriek Astra v. 
Sugar Products Co. 168 NTS 616, 
176 App Dlv 829, affirmed 119 N 
B. 1077 221 NT 68L 

7 Ga.—Oglesby Grocery Oo v Puy¬ 
allup, eta. Fruit Growers* Canning 
Co, 118 SR 64, 28 GaJLpp 790 

65 C J p 198 note 58. 

Is: Idaho—Brown v Jones, 292 P 
235, 49 Idaho 797 


4. Tex.—Dale OH, eta, Co v Tulia, 
ClvJtpp, 25 SW2d 671. 

Statute as to time tittle passes 
Fact that contract for sale of dln- 
nerware, to be delivered In weekly 
Installments, did not provide when 
title waa to pass, did not make con¬ 
tract unenforceable for Indefinite¬ 
ness and incompleteness under stat¬ 
ute providing that title passes to 
buyer under contract to sell unascer¬ 
tained or future goods by descrip¬ 
tion when such goods In deliverable 
I state are unconditionally appropriat¬ 
ed to contract—Newspaper Readers 


9. Md.—Frank v Baselaar, 66 A.2d 
43, 189 Md. 871. 

10. US—Pond Creek Mill, eta. Co 

V Clark, CCLAUl, 870 F 482. 

IL US—Pond Creek Mill, eta, Oa 

V Clark, supra 

18. Tex.—Harness v Lattrall, Civ. 
App, 226 SW 810 

13. NT —Barnard Bakeshops v Dlr- 
ig, 19 NYS2d 224, 173 Misa 862. 

14, US—Lincoln Theatres Corpora¬ 
tion V Fleming, CCA.Va, 66 F2d 

44L 
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will not cure the Indefiniteness in the contract as 
to the articles unordered.^^ 

*b. As to Description of Property 

Tli« subject matter of the sale must be described In 
the contract with such certainty and definiteness as will 
enable It to be properly Identified, with the aid of such 
extrinsic evidence as may be proper under the circum¬ 
stances. 

The goods or articles which are the subject matter 
of the sale must be described or designated in the 
contract with such certainty and definiteness as will 
enable them to be properly identified,^^ and, when 
they are mingled with other property, the contract 
must pro\ide for their separation or identification 
A general description is sufficient if the property in¬ 
tended by the parties can be identified and the 
contract is not made indefinite and uncertam the 
mere fact that the buyer is given the nght to make 
vanationsi® or choices*® within such general de¬ 
scription, or the nght to reject goods not measunng 
up to the reqmred quality,*^ nor, in case of a sale 


of a stock of goods, is it made uncertain by the 
fact that the stock may change m some respects be¬ 
fore the buyer takes possession.** Even though the 
descnption is somewhat vague or mdefimte, if by 
the aid of extnnsic evidence it is capable of bemg 
rendered definite and certain, and the property 
identified, it is suffiaent, and the contract enforce¬ 
able.** 

Sise and dimensions Where the sizes or dimen¬ 
sions of the goods or articles constitute a matenal 
element of the contract, the sizes or dimensions must 
be specified with reasonable certamty m the con¬ 
tract,*^ except where it is the custom of the trade 
to leave the sizes to be speafied later,** m which 
case a blanket order, given and accepted, which 
specifies the style, quality, number, and price of 
each article, but which, according to custom, leaves 
the sizes to be ^afied later, constitutes a bmding 
contract** 

Quahty The contract must also be defimte and 
certain as to the quality of the goods or article,*^ 


15b Gft.—'Darkeu Famous Foods v 
Sells Co., 172 SJS. 824, 48 Ga-App 
711. 

le. US—Wynne v McCarthy, CC. 
A.Okl., 97 F2d 984 

Oal—-Hass v Alpert 295 P 66, 111 
CaJ App. 26—Eocher v Csrtaian 
Tire Bzchanga. 291 P 856, 108 Cal 
App, 619. 

GflC—Orarland Southam Motorcar Oo 
T HUl Bros., 89 SJS. 838, 145 Oa. 
785—-Durkea Famous Foods y Se- 
Uff Co. 172 SJSL 824. 48 GaJ^pp 
711—Friedlander v Schloss Broa 
& Oo., 159 S S. 870, 48 GcuApp 646 

Md.—State for Use of Horsey v 
Maryland Casualty Co., 168 A. 856, 
164 Md. 60 

Mass —^Hurley v Brown, 98 SCaas. 
545. 96 AmJ> 671. 

Miss—Corpus Juris oltad la Conti¬ 
nental Jewelry Co. v May, 140 So 
525.162 Miss. 878 

Tex.—Great West Grain & Seed Co. 
T Bay, avJ^pp. 304 SW2d 20, re¬ 
fused no re\er8ible error—Fields- 
Shepherd, Inc., v Armltaje, Civ 
App, 169 &W2d 985 

66 CLJ p 194 note 64. 

ZSescxiptlOBS lield snfioieab 

Ga.—Crawford y Baker, 60 S.M2d 
146. 207 Ga. 56 

Lsl—B runo v Sexlo, App, 50 So 2d 
78 

BTY—Bata y. Chase Safe Deposit 
Co, 99 HTS.2d 535 

55 OJ P 194 note 64 [al 

Sesodptloas '*»T**fl too IsdeiflBite 
(1) Generally 

XSL—Mason y Ruflin, 180 So 848 
15 LA.APP 275 

Tex.—Staley v HSrvey, GlT.App., 220 


S.W2d 897, refused no reversible 
error 

55 CJ p 194 note 68 [hj <1) 

<2) Where automobile company 
manufactured three different styles 
of car, at different prices, order for 
sxwcified number of cars which did 
net specify style desired, although 
accepted, was too indefinite for en¬ 
forcement by either party 
US.—Oakland Motor Car Co y In¬ 
diana Auto Co., C.GLA.I11., 201 F 
489, 121 CCJL 819 
Mich.—Wheaton y Cadillac Auto 
Co., 106 NW 899, 148 Mich. 21. 

(8) Contract giving plaintiffs ex¬ 
clusive agency for sale of motorcars 
and requiring them to purchase six 
cars was so indefinite as to cars to 
be purchased that it was not binding 
as contract for sale of six cars.— 
Overland Southern Motorcar Co y 
Hm Bros., 89 8JEi 888, 145 Qa. 785 
17 Ala.—Jordan v Bmanuel, 52 Sa 
810 167 Aha. 176 
55 C J p 194 note 65 
IB. US—Corpus JUzls Mted iu 
Walker y Dlghtfoot, CCJLldaho, 
124 F 2d 3, 6. 

55 aj p 194 note 66;. 

Oranges 

(1) Purchase agreement for 
oranges to be harvested from seller's 
orchard was not void for Indefinite¬ 
ness, where there was no uncertainty 
as to identity of orchard or as to 
species of oranges involved.—Flow 
Y FTiesen, Tex-dvJlpp., 213 S.W2d 
873, refused no reversible error— 
Hooper Y Bell, Tex.CiY.App., 210 S. 
W 2d 870, refused no reversible error 

(2) Contract for sale of *%XL early 
oranges under his eontroil, both pine¬ 

712 


apple and Hamlin** was not unen¬ 
forceable because of uncertainty as 
to Identity of groves under seller's 
control—*M. W Fruit Co v Bier- 
bauer. Tex.CiYJU>P, 210 SW2d 881, 
refused no reversible error 
19 US—Whitman v Kamquit 
Worsted Co.. DaitX, 206 F 549. 
affirmed 221 F 49, 186 CCUL 575 
56 CJ p 194 note 67 
so Cal.—Hylton Flour Mms r 
Bowen, 18 P2d 889, 128 CaUVpp. 
711. 

81. Or—Godlove ▼ Russell, 293 P 
936, 184 Or 445 

28. Mo—Vantrees v. Trimbla, 251 
&W 896, 214 MoJLpp. 80 
66 OJ P 194 note 68 
83. Miss.—Corpus Juris cited In 
Continental Jewelry Co. v May, 140 
So 625, 162 Miss 878 
Utah.—-Hawaiian Squipment Ooi. ▼ 
Bimeo Gorp.. 207 P 2d 794. 

65 OJ p 194 note 69 
Motor vObide 

A contract to bny a new car of 
a spedfled make Is not void for un¬ 
certainty, although not specifying 
the model or the price, if the car 
intended can be ascertained by ex¬ 
trinsic evidence.-Mclllmoll v IVaw- 
ley Motor Co^. 218 P. 971, 190 CaL 
546. 

24& Tex.—Staley v Harvey, Civ 
App., 228 S.W8d 897, refused no 
reversible error 
65 OJ p 194 note 70. 

SB. US—Carroll ▼ Melville Shoe 
Corp, CCJLKT., 272 F 49 
SOL U S.—Carroll t Melville Shoe 
Corp., supra. 

87. Ark.Weroma Hardwood liumbar 
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except where sold without agpreement as to quahty 
A contract to sell Christinas trees is not void for un¬ 
certainty because it fails to specify whether the 
seller is to ship spruce or balsam trees.^* 

e. As to Quantl^ 

A contract of sale must be definite and certain as to 
the quantity of the goods or articles sold, or provide 
means, by seme fixed conditions or circumstances, by 
which the quantities involved In the contract can be de¬ 
termined 

As generally stated, the contract of sale must 
be defimte and certain as to the quantity of the 
goods or articles soldj^^* or provide means, by some 
fixed conditions or arcumstances, by which the 
quantities involved m the contract can be deter¬ 
mined.^^ This does not mean that the exact number, 
weight, or quantity shall be definitely stated and 
although the contract may be somewhat vague and 
indefimte as to the exact quantity of goods or other 
commodity to be purchased or sold, if by the 
apphcation of the usual rules of construction, as 
discussed mfra § 71, the quantity is capable of being 
determined with at least reasonable certamty, it 
will be held to be sufficiently certam and defimte 
If, however, it is impossible from the terms of the 
contract or means provided to ascertain what quan¬ 
tity the parties have contracted to buy and sell, the 


contract is invalid for imcertainty,*^ and binds the 
parties no further than may accord with their con- 
%enience or pleasure.*® 

In accordance with these rules, certamty of quan¬ 
tity at the time the contract is made is not neces¬ 
sary,*® It may be made certain by a subsequent act 
of one of the parties ,*^ and, if the goods or articles 
are otherwise sufficiently described, the validity of 
the contract is not affected by the fact that defimte- 
ness of the quantity to be sold is dependent on some 
other act, such as weighing or counting,*® or is to 
be determined by the estimate of a designated person 
or official ** Under a statutory provision that a con¬ 
tract of sale of goods or other objects by weight, 
tale, or measure is not perfect until th^ are weighed, 
counted, or measured, but that the buyer may require 
either dehvery or damages, if any, m case of non- 
execution of the contract, an agreement to sell a 
specified number of cattle, or as near that number as 
the seller could round up and deliver in the time 
speafied, at a fixed price per pound, is not void for 
uncertainty as to the weight*® or number*^ of the 
cattle, notwithstandmg the buyer’s ^cement to ac¬ 
cept whatever number is delivered.** 

Output A contract for the purchase and sale of 
all the output or product of a certam mill, factory, 
or other operation, for a speafied penod,** or up to 


Co V Davia Broa liomber Oo, 265 
aw 906. 161 Ark. 197 
55 aj p 196 note 78 
aa. Ala.—WhiUey v WUlinsham, 57 
So 816 176 Ala. 864 
55 aj p 195 note 74 
89 Pa.—Weimer v EeipeTt 120 A. 

278 276 Pa. 868 
55 aj p 196 note 75 
80. CSal —^Kooher v Cartman Tire 
Exchange. 291 (P 866, 108 CaULpp 
619 

Ga.—^Dnrkee Eunons Foods v Selig 
Co. 172 SE. 824. 48 Oa.App 711. 
Ifasa—Gleorge W Wilcox. Inc., v 
Shell Eastern Petroleum Products, 
186 NE. 562, 888 Mass. 883 
KT—Dubeshter v Life-Lube Oil 
Corp. 85 NTS 2d 481. 264 App 
mr 876. motion denied 87 NY S.2d 
448, 264 AppDlv 955 affirmed 49 
NE2d 628. 290 NT 675 
Tex.—^Flelds-Shepherd, Inc., v Axm- 
Itage. Civ App. 159 aW2d 985 

55 aj p 195 note 77 

8L US—Lees v Churchm Distill¬ 
ing Co. DCEy. 78 F.Supp. 548 
Tex.—Ftelds-Shepherd. Inc., v Arm- 
itage. Civ App.. 159 &W2d 985 

56 CJ p 195 note 78. 

88. Va.—^Turpin v Branaman, 58 S 
E2d 68, 190 Va. 818 
65 OLJ p 196 note 79 
88. Oal.—Woodbine v Van Horn, 
178 P2d 17. 29 Gal 2d 95—Carstens 


Packing Co v Millar, 51 P2d 161, 
10 CalJ^p2d 48 

Ey—Heidelberg Brewing Co v E F 
Prichard Co. 180 SW2d 849, 297 
Ky 788 

La.—Andrus v Eunice Band Mill Co, 
169 So 449, 185 La. 408 
Or—Oodlove v Russell, 298 P 986, 
184 Or 445 

Va.—Turpin v Branaman, 68 SE2d 
82 190 Va. 818 
55 C J p 195 note 8L 
SUgiKfe vaarianoe from estlmata 
Where plaintiff, which proposed to 
acquire chipping and scaling ham¬ 
mers a± sale of surplus property by 
federal government and sell them 
to defendant, informed defendant 
that there were between twenty-six 
hundred and twenty-eight himdred 
hammers being offered as surplus 
property, and there later proved to 
be about two thousand eight hundred 
twenty-eight hammers contract was 
suflloiently definite as to number of 
hammers as to he basis of action for 
breach of contract.—Hawaiian Equip¬ 
ment Oo V Eimeo Corp., Utah. 207 P 
2d 794. 

84. La.—Martin v Dutton Motors. 

19 So 2d 82. 206 La. 154. 

Pa.—Klemm Refieotor Co v Munro^ 
24 Pa.Dist. 4b Co 279, affirmed 188 
A. 808, 821 Pa. 197 
66 OJ p 196 note 88. 
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85. Colo —McAllister Lumber, etc.. 
Co V Eldora Resort, etc.. Go, 116 
P 1088, 61 Cola 9L 
55 aJ p 196 note 88 
se. NM—Sies V Com. 202 P 122. 
27 NM. 365 

87. Or—Godlove v Rnasell, 292 P 
936, 184 Or 446 
55 CJ* p 196 note 85 
Amount mads certain 
Notwithstanding contract for sals 
of all available Austrian peas up to 
certain maximum was originally un¬ 
certain. It became enforceable by 
both parties after seller produced 
maximum quantity and made it avail¬ 
able—Wagner v Alabama Farm Bu¬ 
reau Federation. 143 So 909 225 Ala. 
518. 

aSL Mo—Gray v Cooper. 874 S.W. 

941, 217 Mo App 692 
55 C.J. p 196 note 86 
39 BQnn.—State v Equitable Sure¬ 
ty Co.. 167 NW 292, 140 Minn. 48. 
55 CLJ p 196 note 87 

40. La.—Northeut v Johnson. 78 Sa 
721. 148 La. 447 

4L La.—Northeut v Johnson, su¬ 
pra. 

42. Dbl —Northeut v Johnson, su¬ 
pra. 

48. US —Corpus juris dtsd in 
Southwest Dairy Products Ca v. 
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a specified amount,is sofflaently certain as to 
quantity, the usual rules as to certainty and definite¬ 
ness respectmg quantity heing inapplicable Pre- 
Mous language in the contract binding the buyer to 
take the seller’s entire output of a certain product 
eliminates a subsequent unfilled clause as to a 
maximum amount, and leaves the contract otherwise 
valid.*® 

Requirements or desires A contract of sale is 
sufficiently certain as to quantity where it is for 
all of the goods or commodities specified as the buyer 
shall require for the needs of a specified enterprise 
or undertaking,*' or in his busmess,*® provided the 
enterprise or business is such as to make the quantity 
he will need subject to a reasonably accurate esti¬ 
mate,*® or shall require for a stipulated penod,®® 
provided the reqmrements for such period can be 


reasonably estimated,5^ or shall require up to a 
stipulated quantity Generally, a limitation on the 
amount to be furnished under such a contract is not 
necessary to its validity®® However, the contract 
IS too indefinite and uncertain where it speafies 
the quantity sold as such quantity as the seller may 
desire to sell or the buyer may desire to take®* 
unless Ihe quantity is otherwise ascertainable with 
reasonable certainty ®® 

Aggregate quantity A contract of sale which 
specifies a defimte aggregate quantity of different 
grades or kinds of goods of the same general descrip¬ 
tion IS not void for uncertamty because it does not 
specify the proportionate quantity of each grade or 
kind,®* especially where the same price is to be 
paid for the several lands of goods to be fur- 
mshed,®^ such a contract, as discussed mfra § 170, 


Coffee & Moore^ C.CJLTex., 62 F 
2d 174, 175 

HL—Chicagro Rye. Oo. v Morris. 208 
niApp 449 
55 C J p 196 note 92 
BUrbt to rejeot sroods not meaeur- 
ina up to the required standards 
does not render a contract for the 
sale of the entire output of an en¬ 
terprise too indefinite or uncertain.— 
Godlove ▼ Russell. 298 P 936, 184 
Or 445. 

4kL ITS.—Hunt v Stimson. G.CJL 
Sy.. 28F2d 447 
55 C.J p 196 note 93 
zaentiflootioB. of pasttoulsr plant 
Alleged oral asreement requiring 
defendant to de]i\er to plaintiff its 
entire capacity of metal ends up to 
one hundred thousand sets per day' 
was not too indefinite to constitute a 
contract on ground that it was not 
clear as to which of defendant's 
plants or whether all of them were 
involved, where it was clear that 
only the capacity of a particular 
plant was involved—Canister Co v 
National Can Corp, DCJDel 68 F 
Supp. 861 motion denied 64 FSupp 
805, appeal dismissed, C.C.A.. 168 F 
2d 688 

4B. NX—ManteU v International 
Plastic Harmonica Corp 55 A.2d 
250 256, 141 N J.Bq 879. 178 AX.R. 
1125 

**This type of contract is a oom- 
paratli ely recent de\ Ice to meet mod¬ 
em needs in the marketing and dis¬ 
tribution of goods on a nation-wide 
or regional acala In the very nature 
of the exclusive sales and distribu¬ 
tion contract, it Is not usually prac¬ 
ticable to fix prices and the quantum 
of goodb sold, and the rules of cer¬ 
tainty and definiteness which govern 
the ordinary contract of sale have no 
application.**—Mantell v Internation¬ 
al Plastic Harmonica Corp^ supra. 


US—^Imperial Refining CO v 
Hanotex Refining Co., CC A . Kan ., 
29 F8d 193 

55 C J p 196 note 94 

47 IT S.—Tampa Shipbuilding & En¬ 
gineering Oo V General Const. Co 
aCA.FlaH 48 F2d 809, 85 A.LrR. 

! 1178 

i Tex.—^McCaU V Texas Dragline 
Service Co GivApp, 188 S.W2d 
248 refused for want of merit. 

56 CJ p 197 note 98 
For parHcnlar customer 

Where buyer agreed to order from 
seller all the paper of named grades 
and quality that buyer required for 
a certain customer and seller agreed 
to furnish such paper at stated price 
and agreed not to sell paper direct 
to such customer, there was suffi¬ 
cient certainty to constitute an en¬ 
forceable contract.—^Brlghtwater (Pep 
per Co V Monadnoek Paper Mills, CL 
CJLMass., 161 F 2d 869 
Froduots used at illllag station 
Contract whereby oil company 
agreed to sell and filling station op¬ 
erator to buy ffom company all gas¬ 
oline and petroleum products used 
at station was not so uncertain as to 
be unenforceable.—C antrell v 

Knight. MoApp., 72 SW2d 196 

48, Ge.—Crawford v Baker, 60 S.K 
2d 146, 207 Go. 56 

Mo—^Banner Creamery Cbu v Judy, 
47 SW2d 129 

55 OJ p 197 note 99—13 GLJ p 840 
note 90 

4B U S—^Pittsburgh Ifiate Glass Co. 
V H. Neuer Glass Co, Ohio. 268 
F 161. 165 CGLA. 61. 

Ohio—Fuchs V United Motor Stage 
Ca, 21 NEL2d 669, 185 Ohio St 
509. 

WlB.—Pessin V Fox Head Waukesha 
Corporation, 282 NW 582, 230 Wis 
277. 


“There must be terms, conditions, 
or circumstances fk^om which quanti¬ 
ties of material or merchandise sold 
may be determined, or at least ap* 
proximated. But when such require¬ 
ments have a fixed business basis, 
distinguished from the mere whim 
of the party making tha purchase, 
there is sufficient certainty in this 
respect"—Fuchs v United Motor 
Stage Co., 21 NJBL2d 669, 672, 185 
Ohio St 509 

50u La.—Dockson Gas Co v S 6b 
iW Const Co., App, 12 So 2d 847 
Tex.—McCall v Texas Dragline 
Service Co.. Civ App, 188 STV2d 
248. refused for want of merit 
65 C J p 197 note 2 

6L Neh—C W Hull Co v Wester- 
field. 186 NW 992, 107 Neb 705, 
29 A.L.R 105 

as. US—Wakem v CuUer, CCA. 
Ohio. 28 F2d 942. certiorari denied 
Culver V Wakem 6b McLaughlin, 
49 set 845 279 US 847 78 LEd. 
991 

53. Ky—^Heidelberg Brewing Co v. 
E F Prichard Co, 180 SW2d 849, 
297 Ky 788 

6^ Cal —Woodbine v Van Horn, 
178 P2d 17, 29 Cal 2d 95 

55 aJ p 197 note 4^ 

56. NM—Seis v Com, 202 P 122 
27 NM. 865 
55CJr p 197 note 6. 

56. NT—James Taloott Ihc. v 
Marshall Field 6b Co, 16 NTS 2d 
846, affirmed 17 NTS 2d 1020, 258 
AppJDlv. 1045 

Pa.—Windsor Mfg Co v S Makran- 
sky 6b Sons, 186 A. 84^ 822 Pa, 466, 
105 AJUR. 1096 

Tex.—Black Hardware Co v. Mt 
Vemon-Woodbeny Mills CivJbpp, 
72 8W2d 80S, error dismissed 

56 GLJ P 197 note 6 

57 La.—^Lee v National Box Go., 
129 So 688, 170 La. 1065. 
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merely gives the bu>er or seller the right to select 
the quantity of each to be delivered 

Mwtmum or maximum, more** A contract 
wherein the quantity of goods sold is stated as being 
wuthin a speafied minimum and maximum amount, 
being enforceable as to the minimum amount, as dis¬ 
cussed mfra §§ 169, 170, is not invahd for uncer¬ 
tainty as to quantity,and the same rule applies 
where the contract is for a specified quantity “or 
more.”®® Such a contract is indefinite, however, 
which leaves it clonal with the buyer to order 
goods beyond Ihe mimmum or to the extent of the 
maximum,®® but is rendered defimte and certain 
ly the buyer giving an order for the maximum 
quantity 

**About,** **more or less,** ^possibly ” As discussed 
infra § 169, the use of the qualifying words “about” 
or “more or less,” in stating the quantity of goods or 
articles sold, is, at least m the absence of any refer¬ 
ence to mdependent circumstances identi^ng the 
goods, merely for the purpose of providing against 
acadental variations from shght and ummportant 
excesses or deficienaes m quantity, and such words 
do not render the contract uncertam as to quantity 
However, the word “possibly” so used has been held 
to render the quantify too mdefimte and uncertain.®® 

Use of trade terms Quantify or amount may be 
sufficiently stated by the use of a term or symbol 
which has a trade meamng and is understood by the 
parties ®^ Speafication of the quantify as so many 
“bales” of a particular kmd of goods, without giv- 
mg their weight, is suffiaent where the standard 
weight of such a bale is a matter of common knowl¬ 
edge m the trade,®^ but not where there is no cus¬ 
tom or usage defimtely fixing the weight of a bale of 
that particular kmd of goods ®® 


Carload A contract of sale of a carload or spea- 
fied number of carloads of goods is not invalid 
for uncertainty as to quantity,®^ since m the ab¬ 
sence of a custom of the trade otherwise a “car¬ 
load” means the capaafy of a car usually employed 
for the txansportation of the particular kmd of 
goods sold, as discussed infra § 174, and such mean¬ 
ing can be made certain by proof,®® and this rule 
IS particularly applicable where both parties know 
the meaning of a carload of the goods ®® 

§ 64 -Execution and Delivery of Con¬ 

tract 

A written contract of eale ordinarily muet be signed 
IW parties or signed by one and accepted by the 
other under such circumstances as to make It mutually 
binding 

A writing or memorandum which purports to be 
a sale or purdiase by one of Ihe parties, without 
other elements of a mutual obligation, and which is 
signed only by such party, does not of itself con¬ 
stitute a contract of sale,^® although it is denomi¬ 
nated, on Its face, a contract,especially where ma- 
tenal terms remain to be agreed on.^® However, 
where a written offer or order, signed only by one 
party, is accepted by the other, and is followed by 
dehvery and acceptance of the goods or articles 
sold, It constitutes a binding executed contract al¬ 
though It IS not signed by the other parfy,^® and 
this rule has been held to apply although the offer 
or order provides that the contract is not to be bind¬ 
ing unless it 15 signed by all the parties thereto 
and if the acceptance of such an offer or order is 
made m writing, the fact that it is indorsed near 
the top of the instrument mstead of at the bottom 
docs not prevent it from being a valid contract^® 
Where a provision is clearly part of the contract 


68. US—imperial On & Oea Prod- 
uota Go V United Gas Pipe Lilne 
Co., DCLa., 77 PSupp 886 

55 CU p 198 note 17 

58 NT—Cohen v 51 liurle Woolen 
Co., 188 KK. 870, 282 NT 112 

66 G.J p 198 note 18 

60. Md—NatlozuJ Can Co v Robert 
Oalr Co., 118 A. 868. 188 Md. 880 

61. Md.—National Can COb Rob¬ 
ert Qalr Co., supra. 

66 CU p 198 note 20 

68. La.—Gallaspy v In^rsoII, 84 
So 610, 147 La. 102 

66 CJr. p 196 note 96 

68. KC.—iWllaon v W M. Storey 
Lmnber Go., 104 SSL 681, 180 NC 
271. 

66 CU p 197 note 97. 


64. La.—Colorado Milling ft Blleva- 
tor Co ▼ Rapides Grocery Co, 
App, 142 So 626 

66 aj p 198 note 9 

68. Miss—Williams v HUrdee. 106 
So 17 140 Miss 156 

Okl«— <?heiTy v Consolidated lElonr 
Mills Co.. 287 P 1019, 148 GkL 99 

66. Ala.—Snmore v ParlA, 64 So 
208. 170 Ala. 499 

67. Ala.—W F Covington Mfg Co 
y Ferguson, 86 So. 726, 204 Ala. 
192 

65 G.J p 198 note 12 

68. Ark.—Jerome Mardwood Lumber 
Co y Davis Bros. Lumber Co., 256 
SW. 906, 161 AxU. 197 

55 OJ p 198 note 14. 

69 Ind.—Indianapolis Cabinet Co v 
Herrman, 84 NJBL 679, 7 lnd.App 
462 


TO. Wash.—Pacific Food Products 
Co. V Mukal, 84 P2d 181, 196 
Wash. 666 
65 CJ p 199 note 22 
71. N T —Oppenhelmer ▼ Lehmsi^ 
189 NTS 1092. 

78. Wash.—iSmpson Packing Co T. 
Lamb-Davls Lumber Go., 191 P 
838, 112 Wash. 76 
56 C.J p 199 note 24. 

73. Mass.—Glackln v Bennett, 116 
N.BL 490. 226 Mass 816. 

55 CLJ p 199 note 26 

74. Ga.—J I Case Threshing Mach. 
Co V Donalson, 78 S BL 618, 10 Gil 
A pp 428 

55 C J P 199 note 26 

75. Ky —Busklrk-Rutledge Lumber 
Co V Browning, 267 SW 198, 206 
Xy 853 

I Tenn.—Southern Motor Car Co v. 
Talllaferro, 14 TennJLpp 276 
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and IS not hidden or disguised in any manner, the 
fact diat the signature of the parQr sought to be 
bound appears above such provision does not make it 
any the less binding 

There is a binding contract where a formal written 
contract or memorandum of sale signed by one party 
IS accepted by the other party, although not signed 
by him,77 unless it is the express understanding or 
agreem^t of the parties that the contract is not 
to be binding until signed by all the parties 78 A 
party’s signature to the contract of sale is sufiBcient 
although It IS made by a third person, if it is made 
m Jus presence and by his direction ,79 and it has 
even been held that such a signature is not invalid 
merely because not made m the presence of the 
party whose signature it is 80 An unsigned memo¬ 
randum, made by a salesman, in which the goods 
sold are enumerated, is not a contract or confirma¬ 
tion of an order legally binding on anyone.91^ A 
contract of sale, intended to be executed in duplicate, 
which recites that “the parties hereto have mter- 
changeably set their hands,” is not mi-alid because, 
through inadvertence, some of the parties have 
failed to sign one of the duplicates if the other 
has been properly signed by all, and delivered 88 
Where blanks m one copy of a contract have been 
filled m in accordance with the agreement of the 
parties and such copy has been signed by one of the 
parties and dehvered to the other, who in turn signs 
an incompleted copy of the contract and returns it 
to the first party with instructions to fill m the 
blanks himself, there is an executed Gontract88 

Necessity and sufficiency of dekvery of contract 
Ordinarily a contract of sale in writing does not 


become effective unbl it is delivered to the buyer,8^ 
and where it is delivered on condition it does not 
become effective until such condition is performed 86 
Delivery of a memorandum of a contract of sale to 
a third person is sufficient if such delivery is made 
for the benefit of both buyer and seller 86 

§ 65. Illegality 

a. In general 

b Sales against public policy 
c. Knowl^ge of unlawful intent of buyer 

a. In CkiLexal 

An Illegal contract of sale Is unenforceable; but a 
tales contract will not be held unenforceable by reaeon 
of collateral illegality which la not an Integral part of 
the contract. 

The general rule ffiat an agreement, the object 
of which IS illegal, is invalid and will not be en¬ 
forced, as discussed in Contracts § 189, applies to 
contracts of sale 87 Such a contract may be illegal 
because of its immoral purpose,88 or because it 
violates some positive law, as discussed mfra § 66, 
or IS contrary to public policy, as discussed mfra 
subdivision b of this section The buyer is not pre¬ 
cluded from setting up as a defense the seller’s knowl¬ 
edge of the illegahty of the consideration and his 
own Ignorance thereof by the fact that he gave the 
seller a note before discovering the illegality 89 
The vahdity of a sale when made is not impaired 
by the fact that a pnor contract to make the sale 
was illegal, smee the sale or executed contract can 
stand on its own feet, mdependently of the pnor 
executory contract99 Further, where an illegal 
sale IS abandoned, part of the goods not bemg 


78 Cai—Tynan liUmber Co v W 
A. Hammond Co^ 12 P2d 45, 124 
CalApp 159 

77 Ala.—Gaon v Lons; 66 So, 606, 
2 AiOApp 274. 

65 C J p 199 note 28. 

7& Cal—Sam Aftersut C6 v Uul- 
\ihiil. 145 P 72S, 25 GaJJI.pp 784 
55 CJ p 199 note 29 
79. Maas—Omaha Flour Mills Co 
V Santarpio, 184 HQ. 261, 240 
Mass 875 

55 CJ p 199 note 82 
aa Cal—MuTiAy v. Munson, 212 P 
2d 608, 95 CaLAppSd 806 
81. NT—-Krldel v Brokenfeld, 148 
NTS 91. 

88. US—Gentile Bros. Co v. Bose, 
COA-Tenn., 7 F2d 879. 

88. Cal.—^London v Zachary, 207 P 
8d 1067, 92 CalJU>p 2d 654. 

8ib Mo.—Gronewes* stc.* Oo v Sa¬ 
tes. 128 SW 786, 144 Mojkpp 418 
65 C J p 187 note 74. 


SeZivsrjr of oopy of ooaSraot 

The validity of a contract for the 
sale of cotton was not affected by the 
fact that the seller did not obtain a 
oopy thereof, and It was not a con¬ 
dition to the buyer’s recovery, as for 
sel1eT*8 breach, that seller had ob¬ 
tained such copy, the general rule as 
to delivery of written Instruments 
not requiring that a oopy or dupli¬ 
cate of a mutual agreement be deliv¬ 
ered to each of the parties in order 
to render the agreement effectlva— 
Templeman v Gloss, Tex.ClvApp, 
213 S.W 187 

85. Wls.—Owen v Long, 78 NW 
364, 97 Wls. 78 
55 CJ p 187 note 76. 

88. Aric.—Rose v. Maas, 227 S.W 
886. 147 Ark. 276 

87 NT—Heilbroner v Wagner, 66 
NTS 2d 484, 185 Misa 687 
Wyo Co r p u s jQxis quoted la Talm- 
hashi V Pwper Tank St Contract¬ 
ing Co, 181 P.2d 889, 848, 58 Wyo 
> 880. 


Ooatracts hsid not megal 

CaL—Columbia Specialty Co v Bre- 
man, 202 P2d 1084, 90 CaUlLPp2d 
872—Bay Shore Motors v Baker, 
202 P.2d 866, 90 OaLApp2d Supp 
895 

Ill—Burnett v. Nolen, 84 NJE.2d 165, 
836 IllJLpp 876 

Pa.—^Empire Paper Box Corporation 
V Hazleton Baking Co, 179 A. 221, 
818 Pa. 522 

Wash.—Armstrong v Goldberg; 67 
P 2d 828. 190 Wash. 210 

88. wyo— Corpus JitrlM quoted ia 
Takahashl v Pepper Tank A Con¬ 
tracting Co., 181 P 2d 889, 848, 58 
wyo 880 

55 CJ p 199 note 86. 

8^ Pa.—Heilman v Rutherford, 158 
A. 808, 108 PaSuper 695. 

90. Cal.—Robbins v. Pmclflo Bastem 
Corp., 66 P2d 42, 8 C8L2d 841— 
Jones V Re-lOne Oil Co, 119 P2d 

I 219, 47 CaLApp.2d UX 
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delivered, a new sale of the imdelivered portion i 
for a legal purpose is valid.^^ 

A party repudiating a contract of sale after par¬ 
tial execution of the illegal purpose of the contract 
cannot recover advancements made thereunder 
A contract of sale which becomes unlawful subse¬ 
quent to its date is thereafter imenforceable,^^ al¬ 
though a contract valid at the time it is entered into 
15 not invalidated, with respect to the rights of the 
seller, by the fact that the buyer has voluntarily 
placed himself m a position wherein he cannot ac¬ 
cept delivery under the terms of the contract with¬ 
out violating a war-time regulation.^^ Contmuations 
of agreements originally illegal are equally illegaL^^ 

Collateral Hlegahty It is no defense to an action 
for goods sold and delivered that plaintiff is a mem¬ 
ber of an ill^l trust or combination, the illegality 
of the combination being merely collateral to the 
contract of sale,^^ and the illegality of one con¬ 
tract does not extend to a sales contract, where the 
two are not umted either m consideration or 
promise So a sale is not invahd because the 
offer was accompanied by an option prohibited by 
statute as to future sales and the false billing 
of goods to obtain a lower freight rate than the 
lawful rate, although a misdemeanor under the 
Interstate Commerce Act, does not vitiate contract 
of sale between the wrongdoer and a third per¬ 
son*® 


I b Sales against PubUe Policy 

A contract of sale which It contrary to pnblle poHcy 
It untnforoeabit. 

The general rule making invahd an agreement 
binding the parties to do something which is con¬ 
trary to public policy, as discussed m Contracts § 211, 
applies to sales.^ Accordmgly a contract of sale^ 
providing for payments ccmditioned on the appoint¬ 
ment of a party to public office, is illegal,® as is the 
sale and transfer of a retail liquor license by the 
licensee otherwise than as speafically permitted by 
statute,® and a bill of sale executed by a person 
to save another from cnminal prosecution.^ 

On the other hand, an agreement between buyer 
and seller that the determination of the quantity 
and quality of the property sold shall be left to the 
bu>er, if the determmation is made honestly and m 
good faith, is not unenforceable as against public 
policy,® and neither is an agreement that a note for 
the goods ^ould be paid only if the purchaser should 
realize a certain profit on the goods within a year 
from the time of sale,® nor an agreement that the 
sales contract should be governed by the rules of 
a designated trade assoaation,^ nor, although there 
is some authority to the contrary,® is a stipulation 
that the seller shall not be liable for damages in 
case of default or delay m delivery ® 

Although restrictions on the use or resale of 


01. Ala.—Grayson ▼ T^ttham, 4 So 
200, 866, 84 Ala. 646. 

92, Tex.—New Century ICfa Co v 
Scheurer, ConuApp, 45 SW2d 660 

S3. NT—Association of Army and 
Navy Stores, Inc., v H. S Charda- 
voyne^ Inc.. 23 NTS 2d 662, 176 
ailsc. 613 

Wio—TakahasM v Pepper Tank & 
Contracting Go^ 181 P2d 389, 68 
Wyo 380 

M. NT-—Federated Textiles ▼ 

Glamour Girl, 88 NT.S2d 493, 266 
AppDiy 252 

98. lOL —jr R. Watldns Co v Brown, 
126 So. 687, 18 LaA.pp 512. 

Tex.—^Marathon Oil Co v Hadley. 
Civ.App, 107 S W 2d 888, error dis¬ 
missed. 

PreTimfnsiry oontsact wltb sffent 
In seller’s action on account 
asalnst purchaser individually for 
purchase price of roods sold pur¬ 
suant to preliminary illegal contract, 
seller could not avoid effect of iUe- 
gallty of preliminary contract by 
showing that It was made with pur¬ 
chaser as agent only—Marathon OU 
Co V Hadley, supra. 

99. ms.—National Distminr Co v 


Cream CSty Importing Co, 66 NW 
864, 86 TVis 362, 89 AmBJL 902 
56 C.J p 200 note 41. 

97 U S.—K’ansa.s City Hydraulic 
Press Brick Co v National Surety 
Co.. COMo., 167 F 496. 98 aCXA. 
182 

55 CJ p 200 note 42 
98. HI —Corcoran v Hehigh, etc.. 
Coal Co, 28 N.EL 769, 188 HI. 890— 
Minnesota Liumber Co v VThite- 
breast Coal Co., 66 HLApp 248. 

99 Ga.—Southern Flour, etc., Co v 
Pillsbury Flour Mills Co.. 116 SJS. 
910, 29 GaApp 671. 

1. Wyo —Corpus JUzls quotsd la 
Takahashi v Pepper Tank & Con¬ 
tracting COn 181 P2d 889, 848, 68 
wyo 880 

65 CJ p 202 note 10 
Sales haul sot against publlo poUoy 
(1) Producer's sale of cotton, 
pledged to Commodity Credit Corpo¬ 
ration as security for loans, was not 
Illegal as contrary to public policy 
of United States as fixed by Agricul¬ 
tural Adjustment Act; Inasmuch as 
the act specifically recognizes the 
right of the borrower to sell his cot¬ 
ton.—^<^lin Parker Co v May, 
CCJLMisa., 128 F.2d 1020, certiorari 
denied May v John M. Parker Co, 
68 set. 80, 817 US 676 87 L.Bd. 642. 
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(2> danse in a contract between 
automobile dealer and purchaser 
that. In event employee of dealer was 
furnished to drive automobile for 
purpose of instruction or for any 
other reason, purchaser agreed to 
assume full responsibility for any 
damage to the automobile was not 
void as against public policy—Nich¬ 
ols V Hitchcock Motor Co.. 70 P2d 
654. 22 C8lJLpp2d 161. 

9. Ark.—Walden v Fedlis, 288 S.W 
17. 171 Ark. 11. 46 AXJL 1898 
56 CJ p 202 note 11. 

8. Ala.—Grell Bros. Ca v McLain, 
72 So 410, 197 AIsl ISO 

4 . SC.—Tucker v. Coy, 86 S.BL 28, 
101 Sa 478 

6. Tex.—Cudlipp V C R. Cummings 
Fxport Co., dvApp., 149 GW 44A 

9. Ala.—Cochran v Burdidi; 61 So 
29. 7 AUlApp 274. 

7. U&—Ballinger Oil MiU y South¬ 
ern Cotton Oil Co., CCLA-Tex. 87 
F2d 472. 

8. Tex.—Price v. Advance-Rumley 
Thresher Co., dvJLpp, 264 S.W 
118 

9. N C.—Crutchfield Bbvdware Oo 
V Reed Fdy.. etc., Co., 93 SA 970, 
174 NC 481. 

1 SS CLJ p SOS not. IS. 
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proper^ sold are not favored in law,^** such restric¬ 
tions are by no means invariably mvalid^^^ and 
partial restrictions not detrimental to the public 
mterest may be valid provided they are reasonable 
So an agreement between a buyer and an automobile 
dealer^ made dunng a penod of automobile scarcity, 
under whidi the buyer agrees not to resell the 
automobile within a stated penod without first offer¬ 
ing to resell it to the dealer on specified terms, is 
not mvahd as an unreasonable restramt of trade or 
as contrary to public policy, but is a lawful restnc- 
tion calculated to circumvent the so-called ''black’^ or 
“gray” market^® 

c. Knowledge of Unlawful Intent of Buyer 

Mer« knowledge of the seller that the buyer intends 
to put the subject matter of the sale to an Illegal use 
does not Inavalldate the sale unless the contemplated use 
is highly Immoral or heinous, but If the seller does any 
act In furtherance of the Illegal intent of the buyer the 
sale is Invalidated 

Mere knowledge of the seller that the purchaser 
intended to make an illegal use of the property will 
not render the contract invalid if the seller had no 
intention of aiding or promotmg the illegal pur¬ 
pose,!^ and this is true even though the article 
sold IS capable of being put to illegal use and the 
seller is aware of the possibility of such use.i® Ac¬ 


cording to this doctrine it is no defense, m an ac¬ 
tion for the pnce, that the seller of goods knew that 
the purchaser was a prostitute, and intended to use 
them in carrying on her trade,or that the seller 
of goods knew that the buyer mtended to resell 
them m a state where the sale of such goods was un¬ 
law ful 

If, however, the seller does any act in furtherance 
of the illegal mtent of the purchaser, he is a par- 
tiapant therein, rendenng the transaction wholly 
invalid.1® Thus it has been held that there can be 
no recovery where mtoiucating liquors are sold to 
another for the express purpose of enabling the 
buyer to sell them m violation of law So, where 
a person in addition to conducting lawful races has 
arranged booths and appliances for gambhng on the 
races, a contract with another whereby he is to 
furnish refreshments, thus mcreasmg the attraction 
and promoting the gambhng, is illegal and void,®® as 
it is where a person leases premises for the illegal 
sale of hquors and also agrees to supply ice to 
keep them cool,®^ or where the subject of the sale 
is so designed that unlawful use is dearly or neces- 
sanly contemplated,®® or where the sale is m aid of 
a lottery ®® 

Where a contract with a aty for paving is void 


la Pa.—Waring v WDAS Broad¬ 
casting Station. 1S4 A. 631. S87, 827 
Pa. 488 

11 Pa.—Waring v. WDAS Broad¬ 
casting Station, supra. 

**There Is no reason, however, why 
an ancient generalization of law 
should be held invariably to apply 
to cases in which modem oonditioxis 
of commerce and Industry and the 
nature of new scienttflc inventions 
make restrictio ns highly desirable.” 
—Waring v WDAS Broadcasting 
Station, supra. 

IS, Cal —Bay Shore Motors v 
Baker, 202 P 2d 865, 90 CalJtpp 2d 
Supp 895 

UL—^Burnett v Nolen, 84 NB.2d 155. 
886 ni App 876 

Pa.—Waring v WDAS Broadcasting 
Station, 194 A. 681. 827 Pa. 433 

13. Me.—Wade & Dunton r. Gor¬ 
don, 64 A.2d 422 
XdamUated damagea 

The fact that such an agreement 
provides that in case the buyer vio¬ 
lates the restriction he shall be re- 
auired to pay the dealer a specilied 
sum as llguidated damages does not 
render the agreement illegal. 

Ill.—SSumett V Nolen, 84 NJBL2d 155. 
386 niApp 876. 

Ey—Elizabethtown Lincoln Mercury 
V JoneA 281 SW2d 4^ 818 Ey 
SSL 


Neb—Stanford Motor Co v West- 
man, 89 NW2d 841, 151 Neb 860 
1^ Cal—Gallick v Castigllone, 88 
P 2d 858, 2 CalJLpp 2d 716 
Mo—Jacobs V Danciger, 96 SW2d 
1193, 839 Mo 91. 

SD—Jasper v Rossman, 41 NW2d 
810 

55 (U p 203 note 18 

16. Iowa.—J M. Brunswick & Balke 
Co V Valleau, 50 Iowa 120, 82 Am. 
R.119 

Ohio—George v Who. C. Johnson 
Candy Co., 19 Ohio App 187 
SD—Jasper v Rossman, 41 NW2d 
810 

”To say that a bare knowledge 
that the article sold was capable of 
unlawful use, and that it probably 
would be put to sudi use by some 
remote vendee, is sufficient to vitiate 
a sale, would be a conclusion too far¬ 
fetched for legal oonsideration, ep- 
pUcable to the law of contracts. 
Such a rule would operate to vitiate 
sales of ordinary playing cards, 
billiard tables, race horses, and many 
other articles and kinds of property 
of legltixnate trade, which are capa¬ 
ble of being made the means of 
gambling, contrary to statute. Such 
a rule would Impose an unreasonable 
restraint upon commerce and trade.” 
Colo—Rose V Mitchell, 6 Colo 102, 
104, 45 AmR. 620 

SD—Jasper v Rossman, 41 NW2d 
, 810, 812 


16. INC —Slneman v Faulkner, 98 
SJS. 884, 174 NO 18, LRJL1918A 
337 

56 C J p 208 note 19 
17 Mich.—Webber v Donnelly. 88 
Mich. 469 

56 C.J p 208 note 20 
18. La.—W T Rawlelgh Co v 
Hicks, lApp., 171 So 616 
Mo—Jacobs V Dandger, 95 SW2d 
1193, 839 Mo 9L 

Ohio —George v Wm. CL Johnson 
Candy Co., 19 Ohio App 187 
Wyo —Takahashi v Pepper Tank 4b 
Contracting Co., 181 P 2d 889, 58 
Wyo 880 

55 CJ p208 note2L 

19 NH.—Fisher v Lord, 8 A. 927, 
68 NA 514 

56 OJ p 204 note 22 

80 Mo ~^t. Louis Fair Assoc, v 
Carmody, 52 SW 865, 151 Mo 566, 
74 AulSH. 57L 
55 dJ p 204 note 23 

SL OU—Kelly v Counter, 80 P. 
872, 1 OkL 277 

88. Ind.—^Hktton v Casey, 178 NJSL 
808, 98 Ind.App 886. 

SJ>—Jasper v Rossman, 41 NW2d 
810 

88. Ala.—Brewer v Woodham, 74 
So 768. 15 AUuApp 678 
NY—Hull V Ruggles, 66 NT 424 
Rights as between parties to con¬ 
tracts collateral to lotteries gen¬ 
erally see Lotteries § 84. 
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because not let to the lowest bidder, one furnishing 
xnatenals to the contractor is not entitled to recover 
on the contractor's bond 2* A seller of goods to be 
used in a house of ill fame has been held so to aid 
and partiapate in the immoral use as to make the 
sale void where the goods were sold for the purpose 
of exciting, encouraging, or aiding commission of 
a cnme,^^ or where, wi^ knowledge of the use and 
the buyer's character, he reserves the title and the 
nght to take possession whenever he might deem 
himself insecure,^* or where it appears that the seller 
knew of the buyer's character and there was no 
means of paying for the goods other than the pro¬ 
ceeds of the illegal business Where the relation¬ 
ship between the purported seller and bu>er is ac¬ 
tually that of pnnapal and agent, the unlawfulness 
of the use to which the subject matter is to be put 
invalidates the purported sale.*^ 

It has been said that deciding where to draw the 
prease line between the cases in \^hlch the seller's 
knowledge of the purchaser’s intent to make an un¬ 
lawful use of the goods inall vitiate the contract, 
and those in which it will not, may be difficult,^^ and 
perhaps cannot be done by exact definition.30 

Contemplated act highly immoral or hemous 
Where the contemplated illegal act is of a highly 
immoral or heinous character, the bare knowledge 
of the seller of the illegal mtention of the buyer 


will bar his suit’^ Thus it has been held that one 
who, bound by his allegiance to his government, sells 
goods to the agent of an armed combination to over¬ 
throw that government, knowing that they are to 
be used for that purpose, is himself guilty of treason 
or a misprision thereof, and cannot say that, al¬ 
though the purchaser bought them for the illegal 
purpose, he did not sell them for that purpose 
Keeping a bawd} house is not, however, classified 
among the heinous felonies so as to bnng it withm 
the exception to the rule.®* 

§ 66 -Sales in Violation of Positive Law 

a. In general 

b Statutes regulating dealmgs in articles 
of commerce 

a. In. General 

A safe contract In violation of positive law ordinarily 
la unenforceable for Illegality 

The general rule that an agreement m violation of 
positive law is illegal and ordinarily unenforceable 
applies to sales,and this is true even though the 
illegal act invohed is merely malum prohibitum.^^ 
Accordingly, sales m fraud of the Umted States are 
illegal,®® as are sales tending to defraud the public 
generally®^ or some individual m particular,®® sales 
of goods whidi are obscene, mdecent, or mamfestly 
tend to corrupt the morals of youth,®® or a contract 


a4i Kan.—National Surety Co ▼ | 
Kansas City Hydraulic Press Brick 
Oo, 84 P 1084, 78 Kan. 196, 206 
as Ga.—^ECarrls v Barfield Music 
House. 89 SB 692, 18 GaJVpp 444 
a& Wash.—Standard Furniture Co 
V Van Alstine, 62 P 145, 22 Wash. 
670, 79 Am.S R. 960, 61 UELA. 889 
65 CLJ p 204 note 29 
S7. Miss.—Menger v Thompson, 91 
60 40, 128 Miss. 455 

Ija.—W T Rawlelgh Ca v 
Hicks, App, 171 So 616 
Cbntraot with itliMraat vendor 
(1) Contract between itinerant ven¬ 
dor of products including drugs and 
wholesaler of the products, which 
was termed contract of buyer and 
seller and under which itinerant \en- 
dor obligated himself to purchase 
products from wholesaler and to sell 
them at retail for term of contract, 
products to be consigned on open 
account, was construable as produc¬ 
ing principal and agent relationship, 
with respect to liability of itinerant 
vendor on note given to cover amount 
due on account on termination of 
contract.—W T Rawlelgh Co v 
Coen, Lia^App, 196 So 660 —W T 
Bawleigh Co v Hicks, La.App, 171 
So 616-^ R. Watkins Co v Brown, 
126 6o 687, 18 LA.App 244. 


(2) On the other hand, however, it 
has been held that contract with 
itinerant vendor to whom wholesaler 
sold its merchandise Including 
drugs nostrums and ointments, un¬ 
der which wholesaler retained no 
power to control itinerant vendor's 
activities in selling goods delivered 
to him reflected relationship of 
seller and buyer and not that of 
principal and agent, and hence whole¬ 
saler was not precluded from recov¬ 
ering price of merchandise on ground 
that contract was one for sale of 
patent medicines by itinerant vendor 
in violation of statuta—J. R. Wat¬ 
kins Co V* Rachel. lja.Appu, 81 So.2d 
871. 

99 ns—Hanauer v Doane, Ark. 

18 Wall 842, 20 L Ed. 439 
Nev—Loose v Larsen. 161 P 614, 40 
Nev 157, L.RJL1917B 1166 

30 US—Hanauer v Doana Ark., 
12 Wall 842, 20 LEd. 489 
Nev—^Loose v Larsen, 161 P 514, 
40 Nev 157, L.R.A.1917B 1166 

81. ns—Hanauer v Doana Ark., 
12 WalL 842, 20 L.Ed. 489 
65 CJ p 204 note 40 

89. ns —Sprott V n S, CtCL, 20 
Wall 469 22 L.Ed. 871. 

56 C.J p 205 note 42. 
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88. Ark.—Ashford v Mace, 146 & 
W 4r4, 108 Ark. 114, 89 L.R.A.,NS, 
1104, AnmCas 1914B 804. 

84. nS.—n 8 V Daka nCLNT., 
42 FSupp 838 

NT—Azelrath v Spencer Kellogg & 
Sons 88 NTS.2d 94, affirmed 38 
NTS 2d 89. 265 AppJ>iv 874. af¬ 
firmed 60 NR2d 103, 290 NT 767, 
certiorari denied 64 SCt 71, two 
cases. 320 nS 761, 88 L.Ed. 454— 
Severance v Parker, 60 NTS 2d 
72 186 Misa 724. 

Wyo—Takahashf v Pepper Tank & 
Contracting Co., 131 P2d 839, 58 
wyo 830 

35. Cel—Sevier v Roberts, 126 P 
2d 880. 62 Cal App 2d 403 

86. ns—Foley Mfg Co v Sierra 
Nevada Lumber Co, HI, 172 F 197, 
96 CGLA. 649 

55 OJ p 200 note 47 

37. ns —H. E. Pogue Distillery Co 
V Paxton Broa Ca, D.ClKy, 209 
F 108 

55 CJ p 200 note 48. 

sa Ohio —Jackson v Bryant, 169 N 
E 825. SSOhlaApp 468. 

66 CJ P 200 note 49 

39 R.I—Manes Co v. Glass, 102 

1 A. 964, 41 R.L 135 
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for the sale of a homestead and personal property 
thereon, m which the vendor’s wife does not join 
So a stipulation in a contract of sale waiving fraud 
on the part of the seller will not be enforced 

On the other hand, a contract for the sale of a 
store, including the stock and business, is not unen¬ 
forceable because the business had been conducted in 
violation of law,^* nor is a contract to suppl> gaso¬ 
line in tanks illegally constructed,'*^ or a contract to 
sell oil, which contract requires the construction of 
prohibited tanks, where the parties agreed to use 
tanks already constructed.** A contract for the sale 
of books is not illegal because of the character of the 
books unless their sale or publication violates stat¬ 
utes prohibiting the sale or publishmg of immoral 
or obscene literature,*^ and neither is a sale and 
resale of machinery on the same day, when made m 
good faith to acquire a vendor’s privilege thereon ** 
A sales contract is not mvalid because of die com¬ 
plexity of its terms, the smallness of the type, and 
the form of composition.*^ 

A contract is not rendered illegal because of 
provisions therein contained, authorizing the seller 
to extend the life of the contract without notice 
to a buyer, refusing to give ^ppmg directions,** 
stipulating that the contract covers all terms relative 
to the order,** that until settlement for the goods 
there is no sale, but only a bailment or an agency,** 
that the price is to be a certam sum or per cent 
more if it becomes necessary to employ an attorney 
to collect it,*i that, on the buyer’s failure to comply 
with the terms of payment, the seller may cancel the 
unfilled part of the contract or suspend shipments 
until the arrearages are made good,** or expressly 


reserving to the buyer the right of inspection before 
payment** 

b. Statutes Begulating Dealings in Articles of 
Commerce 

Sales contracts which violsts statutes regulating 
dealings In certain articles cf commerce, such as stat¬ 
utes requiring or regulating the weighing, packaging, or 
labeling of products or the ingredients thereof, or pro¬ 
hibiting certain sales except under specified conditions, 
are Illegal and unenforceable. 

Conformably to the rule apphcable to contracts 
generally, as discussed in Contracts § 206, statutes 
enacted for the protection of the pubhc m busmess 
dealings, which impose a penalty for noncompliance 
with their provisions, are, unless it is otherwise 
provided by the act itself,** construed as prohibiting 
sales on the part of dealers who have failed to com¬ 
ply with them, and the effect of the seller’s non- 
comphance therewith is to render the contract in¬ 
valid and preclude the seller from recovering the 
price ** Sudi is the effect of violation of statutes 
requiring dealers to take out a license, as discussed 
m Licenses § 59 a, or to have their weights, mea¬ 
sures, or scales approved or sealed, or requiring 
particular goods or articles to be offiaally weighed, 
measured, or surveyed,** requinng articles to con¬ 
form to a certam weight or to certain dimensions,*^ 
to contam certain ingredients,** to be sold by weight 
and not by measure,** or to be marked m a particu¬ 
lar manner,®* or prohibiting the givmg of a bribe *^ 
So there can be no recovery of the purchase pnce 
of a formula for bleaching flour where the use 
thereof is forbidden 1^ the pure food and drug 
department** 

Other sales contracts which have been held legal 
under existing laws mclude A sale of renovated 


40. Wis —Hedlander v TTogeiUMii. 
191 NW 964 179 Wls. 520 

41. US—Strand v Ghriffith, Htim., 
97 F 864, 38 UCLA. 444. 

Kan.—Swisher v Dunn, 131 IP 
671 98 Kan. 412. 45 L..R.A.,^S. 

810 rehearina denied 132 P 882, 89 
Kan. 787. 45 L-RJUNTS., 818 
55 CJ p 200 note 54. 

48. Qa.—Texas Co v Brown Tire 
Co., 146 SJB. 920, 89 OeuApp 85$ 

4^ Ga.—Texas GO. v. Brown Tire 
Co, snpra. 

48. KY—St. HObert Guild v Quinn. 

118 K.YS 582. 84 Miae. 886 
55 C.J. p 200 note 57 

48. IjS^—^P ratt Bngineerina etc.. 
Mach. Go V Cecelia Sugar Co., 85 
So 100. 185 La. 179 

47. Ha—Yerxab v Bandaxzo Maear 
roni Mfg Oo^ 888 aW 20, 815 Ma 
927. 


48. Mo—Terxa ▼ Randazzo Maca¬ 
roni Mfg Co, supra. 

40 Pa.—Lalce Erie Kuraery, etc.. 

Ga V Edwards, 88 PaSuper 108 
sa US—In re BAndy, DOMd., 218 
F 956. 

81. IsL—'ISbemia Bank, eta, Co v 
McCall Bros. Planting, eta, Co.. 
78 So 857,140 La. 768 
80. Ohio—Slider v Winifrede Coal 
Co, 11 Ohio App 180 
68. Pa.—Weimer v. Kelper, 120 A. 
278, 276 Pa. 858 

54. Ohio —Tining v. BrlOfcer, 14 
Ohio St 831. 

65 CJ* p 201 note 67. 

55 Ua—U a V. Bake, DC.NY., 42 
F Supp 838. 

Wyo—Takahashi v Pepper Tank & 
Contracting Co., 181 P2d 289, 58 
Wyo 880. 

8a IlL—Ldaal Bldg Material Ca v. 

720 


Benson Concrete Co., 278 ULApp 
619 

67 Ga.—Southern Hour, eta, Co v 
Smith. 120 SSL 86, 81 Ga-App 52 

65 CJ p 201 note 78 

6a Tenn.r—Harris v Parker, 64 8 
W 1087, 108 Tenn. 29 

56 C J p 201 note 7A 

5a Mksa—Eaton v* Kegan, 114 
Maas. 48a 

Fa.—Johnson v Kolbb 8 *W3clyJ7C 
278 

6a m—^Ideal Bldg Material Go v 
Benson Concrete Co, 278 BLApp 
519 

Ma—Buxton v Hamblen, 82 Ma 44a 

61. NY.—Siridn v. Fourteenth St 
Stora 108 NY& 880, 124 AppJ>iv 
884. 

65 CJ p 201 note 81. 

6a Tenn.—Alaof CProceas On v. 
Farr, 7 TenaCivApp 8a 



T7 C J S 


SALES 


butter marked “process/' instead of "renovated,” as 
required,®* a contract under which gram is de¬ 
livered to an elevator company with the understand¬ 
ing that it shall be paid for when payment is de¬ 
manded at the pnee then prevailing,®^ a written 
contract between a nonresident corporation and a 
resident for the sale of the corporation's medianes, 
to be delivered F O B at a point oustide the state 
for shipment into the state, &ere to be sold by the 
purchaser as itinerant vendor, without expense to 
the corporation for storage or selling the goods 
and a sale of merchandise, by which the seller 
agrees to repurchase the goods remaining unsold 
after two years, provided tiie buyer in attempting 
to sell the goods follows a particular plan of issu¬ 
ing redeemable trading stamps.®® 

Where a statute presenbes the dimensions of cord 
wood, and what shall constitute a cord, but does 
not make the sale of wood varying from this stand¬ 
ard unlawful, although the parties may otherwise 
have estimated the amount sold, plamtiff is not de¬ 
prived of his remedy at law,®7 and failure to mark 
does not prevent recovery where a sale of unmarked 
goods is not expressly prohibited®® or where mark¬ 
ing IS penmssive.®® Where the statute expressly 
prohibits altogether the sale of certam goods unless 
specified reqmrements are met, a sale in violation 
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of such law IS im alid and the agreed price cannot be 
recovered.'^® Accordingly, a sale is illegal and void 
where it violates a statute prohibiting the sale of 
diseased ammals^^ or adulterated food;^® but a 
sale will not be declared void under a statute for¬ 
bidding sales except under certam circumstances un¬ 
less all exceptions of the statute are negatived^® 
A statute regulating the sale of certam commodities 
and providing that any provision of a contract of 
sale of such commodities contnary to the statute 
shall be void as against public pohey invalidates 
contracts containmg provisions contrary to the pro¬ 
visions of such statute.^® 

Offering for sale Where the statutory prohibition 
is against "offenng for sale,” a sale without offering 
IS not invalid.^® 

Governmental price regtdaHon. Contracts for the 
sale of goods at prices higher than the ceiling price 
fixed by an admmistrative officer or body in charge 
of price fixing under a statute to such effect are in¬ 
valid and unenforceable,^® and, where the statute 
providing for maximum pnee regulations provides 
for the keeping of certain records, sales made m 
violation of sudi provisions are likewise unenforce¬ 
able 

Lever Act Under a statute known as the Lever 
Act, which was enacted for the purpose of con- 


68. WaidL—Annoiir v Jesm«r, 1Z9 P 
689, 76 Wash. 475 

64i Neh—Dworafc v Dobson, 169 N 
W 859, 102 Keb 696 
55 GJ* p 201 note 90 

65. Keb-^ R. Watkins Medical Go 
T Hunt, 177 NW. 462, 104 Neb 
266. 

55 aj p 202 note 91. 

66. md.—Ashbaucher ▼ Prloe* 145 
NB. 771, 88 In<LApp 604. 

55 G.J p 202 note 92 

67 Me.—Coombs v Emery, 14 Me. 
404 

M'ass.—Colton v Hlnsr, 2 Allen 817 

68. Fa.—Dennis v Grove, 4 Pa.Su- 
per 480 

68 Mass.—Clark ▼ Oliver, 8 Allen 
886 

TO, ictch.—Hbekzema v Van Haft- 
en. 21 NW2d 182, 818 Mich. 417 
NT—Sltsaerald Bros. Brewing Co 
V Meyers, 10 NTS 2d 968 
WsiTer of prorlsloa against use of 
photographs 

Statutes prohibiting use of photo¬ 
graphs of Uvlng persons for pur¬ 
poses of trade without written con¬ 
sent of subject of photograph did not 
render unlawful a photographer's 
sale of glossy prints of photogruphs 
to newspaper with oral hut not wrlt- 
77C JS—46 


ten consent of persons photographed, 
and hence the photographer could re¬ 
cover on contract for sale of prints 
to newspapers.—Alexandre v West¬ 
chester Newspapers, 9 NY.S.2d 744, 
169 Mlsc. 898 

Contracts held not to violate statute 

(1) Oral agreement requiring de¬ 
fendant to deliver to plaintiff its en¬ 
tire capacity of metU ends up to 
one hundred thousand sets per day 
was not unenforceable as against 
public policy on ground that it failed 
to comply with order of war produc¬ 
tion board in that it provided for a 
sale without a purchaser's certifi¬ 
cate—Canister Co v National Can 
Corp. DC Del 68 FSupp 861, mo¬ 
tion denied 64 FSupp 808, appeal 
dismissed. CCJL, 168 F2d 688 

(2) Where it was clear that de¬ 
fendant, in seeking to purchase large 
quantity of used bottle caps from 
plaintiffs, had no Intention of violat¬ 
ing WBP order establishing quotas 
for closures, failure of p l ai ntiff s to 
require defendant to fumlA certifi¬ 
cate to effect that he was familiar 
with terms and that ha would not 
violate order in use of closures did 
not render contract of sale unen¬ 
forceable as against public policy — 
Aronson v K. Arakelian, Inc., C.C.A. 
IlL, 154 F2d 281. 
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71. Mich.—Hoekxema v Van Eaften, 
21 NW2d 188 818 Mich. 417 
55 C J p 201 note 79 
78. NT—Slrkin v Fourteenth St. 
Store, 108 NTS. 880, 124 AppDiv 
S84. 

78. Mew—Whitnoan v Ftaese, 28 Me 
185 

74. NJ> —Bratherg v A/lvanoe- 

Rumely Thresher Go., 288 NW. 
658, 61 NJX 452, 78 AXLR. 1288. 
76. NHL—Bsrtlett v EOyt, 29 N 
H. 817 

65 C.J p 208 note 98 
76. NT—Sanders v M Dowensteitt 
A Sons, 85 N.TS.Sd 591, 264 App 
Div 867, afflrmed 46 NJS.2d 467, 
289 NT 702 

Tez.—El Phso Furniture Co v Gard¬ 
ner, Civ App, 182 S.W2d 618. 
Ckmtcaot held not Invalid 
Fact that price fixed In agreement 
containing arbitration dauae exceed¬ 
ed the ceiling price imposed by OAee 
of Price Administration did not ren¬ 
der agreement illegal where agree¬ 
ment expressly provided that prices 
on any undelivered portion of con¬ 
tract were subject to any further In¬ 
crease or decrease due to govern¬ 
mental act.—Application of Brodey, 
88 NT.S2d 889, 179 Mlsc. 584. 

77 NT—Heilbroner v Wagner, 66 
NTa2d 484, 185 Mlsc. 687 
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serration of food, fuel, and necessaries dunng war, 
a sale contract not in the form prescribed by the 
food administration was void,^^ as was a contract 
for the sale of coal at a price exceeding that pro- 
\ided by executive order pursuant to the act So, 
although a contract made prior to the act was not 
affected by such order, as discussed supra § 3, an 
agreement thereafter increasing the price contracted 
for was illegal,8® and the parties thereto were in 
pan delicto,®^ although as much of the new contract 
as remained unexecuted was enforceable m ac¬ 
cordance with the onginal contract A sale at a 
pnce not exceeding that allowed under the act and 
orders thereunder as fairly construed was not il- 
l^;al 

A sale of sugar by one who had not obtained a 
license as required by the act and the presidential 
proclamation thereunder was void,®^ although the 
violation of the regulation was not willful,®® and 
such a void contract did not become ^alid and en¬ 
forceable because the presidential relation was 
abrogated before the time came for defendant's per¬ 
formance.®® In the absence of other facts bringing 
them within the prohibitions of the act, contracts 
for the sale of sugar, callmg for delivery more than 
thirty dsys m the future, were not unlawful as tend- 
mg to increase the pnce and promote hoardmg,®^ 
and It WHS held that the fact that the seller violated 
the provisions of the act by hoarding did not render 
the sale invalid.®® That part of the act which pro¬ 


vided for the fixing of a minimum pnce of wheat 
did not render unlawful a sale of wheat at a pnce 
m excess of the fair pnce fixed by the government®® 

§ 67 -Partial Illegality 

Partial Illegality will Invalidate the entire contract 
if the contract la entire and Indivisible, but not If the 
contract Is divisible so that the Illegal part may be 
separated from the legal 

If, under the rules discussed infra § 77, the con¬ 
tract of sale IS entire, the illegality of the contract 
as to part of the goods sold wull vitiate the entire 
contract ®® If, however, the legal consideration is 
distinguished from the illeg^al, and is sufficient to 
uphold the contract,®^ or if the contract is other¬ 
wise severable,®® the entire sale will not be rendered 
invalid because the sale of some of the articles was 
ill^^ So an illegality m the provision of a sale 
contract that the seller would pay over to the buyer 
any rebate m the freight made by the earner does 
not affect the rest of the contract where such 
provision is separable and not malum in se ®® Like¬ 
wise, where a contract of sale m some of its pro¬ 
visions confiicts with the pnees or regulations wnth 
respect to pnees established by an admimstrative 
agency, the buyer will be relieved of the provisions 
which so conflict with the regulations, but the seller 
will nevertheless be entitled to recover under the 
provisions which do not violate tiie reg^fiations, 
where the provisions are sparable.®® 


m Ind.—Stein-HaU Mfgr Oo v 
GlOMbrenner, 145 XR 526, 84 Ind. 
App 806 

79; Pa.—-New York, etc., Co v Can¬ 
ard Coal Co., 132 A. 828. 286 Pa. 
72—Highland v Russell Car, etc.. 
Plow Co, 87 Pa.Super 285 

Consideration or price as element of 
sale generally see supra SS 19-23 

sa Rich.—Hanconrt-Winters Coal 

Co V Ohio etc.. Coal Go , 187 N W 
408, 217 Mich. 449 

55 CJ* p 202 note 98 

81. Mich.—^Mancourt-Wlnters Coal 

Co V Ohio, etc.. Coal Co, supra. 

88. Mich.—Mancourt-TTinters Coal 

Co T Ohio, etc., Coal Co, supra. 

55 G J p 202 note 1. 

83. NY—^Majestic Coal Co v Bush 
171 NY S 662 

55 C J p 202 note 2 

84. NY —Segal v Chemical Import¬ 
ing, etc., Co, 199 NYS 250, 205 
AppJDIv 22Q 

56 CJ p 203 note 8 

85. Ala.—Adler v Joneq, 94 8o 816, 

208 Ala. 481. 

88. Ala^—Adler v Jones, supra. 

87 ns.—A. B Small Ga v Amer¬ 
ican Sugar Refining Co, GkL 45 S. 
CL 296, 267 U S 288, S9 L.Bd. 689 


88. US—TV H. Goff Co v Lam- 
hom Ga., 281 F 613, certiorari de¬ 
nied 43 set. 95, 260 US 784, 67 L. 
Ed. 487 

55 CJ p 203 note 7 

89 TVash.—Jones-Scott Co v Bl- 
lensburg Milling Co, 199 P 288 116 
TVash. 266 

90. La.—TV T Rawleigh Co. v 
Hicks, App 171 So 616 

55 G.J p 205 note 45 

91. Ind.—^Pierce v Pierce, 46 NR 
480 17 Ind.App 107 

98. Ua—Adams-Mitchell Co v 
Cambridge Distributing Go, C.AJS 
T, 189 F2d 918 

Mich.—Hoeksema v Tan Haften, 21 
NTV2d 183, SIS Mich. 417 
NY—Irving Metal Co v TVllIiam R 
Friedman Co., 86 NY S 2d 222. 

55 aj p 205 note 47 
Note in payueat of vl&ole aooount 
A note given for an account, some 
items of which include prices of ille¬ 
gal sales which are wholly void, does 
not constitute payment or satisfac¬ 
tion of the account, and the seller 
can ignore the note and recover for 
the legal items of the account.— 
Hoeksema v Van Haften, 21 NW2d 
188. 818 Mich. 417 
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xavaUdity of uaexeentad paaft of ooa. 
tract 

TVhere plaintUE signed an order for 
purchase of a new automobile of a 
specified make at a stated TniwimiiTir^ 
price on which his used automobile 
was to be traded for an agreed price 
less the expense of putting it in 
condition for sale, and plalntilTs old 
automobile was sold by dealer, and 
plaintiff chose an automobile toward 
which the sale price of plaintiff's old 
automobile was credited, a contract 
for a legal purpose was entered Into 
notw Ithstanding performance was 
prevented by plaintilTs inability to 
comply with subseauent orders ra¬ 
tioning new automobiles.—Swift v 
Hale Pontiac Sales, 84 NYS 2d 888 

93. TVash.—Minnesota Sandstone Co 
V Clark, 77 P 803, 85 Wash. 466 

94. NY—Irving Metal 0> v Wil¬ 
liam R Friedman Co., 86 NYS.2d 
222 

Price dlscrimfnatlott 
Complete avoidance of payment for 
goods purchased on ground of Ille¬ 
gality of sale under federal price dls- 
criminatiOB act Is not available as 
defense to action for agreed price, 
in view of remedies provided by such 
act, where contract la valid tinder 
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§ 68. Estoppel or Waiver as to Defects or | 
Objections 
a In general 

b Payment or acceptance of purchase 
money 

c. Acceptance, retention, and use of goods 

d. Want of knowledge and duty to in- 

qmre 

a. In Gtoieral 

A party to a sale contract who, with knowledge of 
the fraud of the other party or of other grounds of ob¬ 
jection, falls to object or otherwise treats the contract 
as valid and binding may estop himself thereby to set 
up such objections 

Generally a party with knowledge of the fraud 
or other defect or ground of objection will be es¬ 
topped to set It up if he fails to object,offers to 
perform the contract^^ or makes an effort to carry 
It into effect,®^ attempts to enforce it,®® promises 
to remove and pay for the goods,®® or in any other 
way or m a combination of ways treats the contract 
as valid and bmdmg,i and one receiving an order 
for goods may by his conduct lull the proposed 
buyer into believing that the order will be filled and 
thereby estop himself to deny the existence of a 
vahd contract® 

So a person who with knowledge of the fact pur¬ 
chases property m htigabon is estopped to set up 
the defect in title.® Where a buyer m acknowledg¬ 
ing the receipt of a contract of sale made by his 


I agent does not repudiate any of the terms in it, he 
will not be permitted to say that they or any of them 
V ere mserted w ithout authonty ^ A buj er who has 
accepted, as sufficient, confirmations of orders may 
not urge that others, similarly received, came too 
lateand he will not be permitted to take advantage 
of an alleged mistake where he has incorporated it 
in a receipt dictated by him ® A purchaser should 
not, it has been held, be heard to say that the con¬ 
tract was too mdefimte as to terms of payment with¬ 
out having made an effort to perform.^ Where the 
contract eiq>ressly states the defect m the property, 
the bujer cannot assert that it ivas represented to 
him as a qualified defect or vice,® and, where there 
is a custom that a contract of sale entered into by 
cable IS not complete until the purchaser cables a 
credit wuth which to take up the bill of lading, the 
seller may w'aive the establishment of the credit 
-without affecting the contract® 

A party is deemed to have waived defects or ob¬ 
jections to a sales contract where, with notice of the 
fraud or defect, he signs and forwards a copy of the 
formal order,i® requests^^* and obtains^® an exten¬ 
sion of time, handles and disposes of the property 
without demanding that the defect be supplied,^® 
receives some substantial concession from the other 
party,!^ or enters mto a new agreement oovermg 
the same subject matter but -waiver of fraud m 
the first contract does not prevent raising the ques¬ 
tion of fraud m the second.^® Waiver of defenses 


sreneral law and enforoeal)le by itself 
—Progress Corporation v Green, 29S 
KTS 164, 168 Mlsc. 828 
95. Cal—Patty v Benyman, 212 P 
2d 987 95 Cal App 2d 159 
HI—St. Leuis Envelope Co v Cen- 
tralia Mut. Ben. Ass'n, 68 NELSd 
725 822 nLApp 76 
65 C J p 205 note 50 

96 ns—Blydenbnrgh v Welsh, C 
aPa., 8 FCasJTo 1,688, Baldw 881 

97 Tez.—Fenter v Bobinson, Civ 
App, 280 SW 844 

55 C J p 205 note 52 

98. ns—Dean v Nelson, Tenn., lO 
Wall 158 19 L.Bd. 926 
NT—Caylus v. New York, etc., R. 
Co, 76 NT 609 

99 Pa.—OdcGarity ▼. Gewerta 84 
Pa.Super 191. 

56 CJ p 205 note 64. 

1. Oal —lie derod v Michael, 199 P 
2d 848, 88 CalApp 2d 700 
Ga.—Flick Co v Bridges, 179 S.B. 
861, 51 GaApp 128 

lU—St. liouls Envelope Co v Cen- 
tralia Mat. Ben. Ass'n, 53 NE.2d 
725, 822 HI App 75 
Adopting another's oontcaot 
In seller's action to recover of de¬ 


fendants, as guarantors, for mer¬ 
chandise sold and delivered, wherein 
signed order for merchandise was 
attached to petition and defendants 
treated contract as their own and 
pleaded failure of consideration, evi¬ 
dence that defendants* relative, who 
operated dress shop had signed de¬ 
fendants* name to the order as agent 
and that the relative had ceased to 
do business, haA disposed of assets 
and had left the state, showed that 
defendants were estopped to deny the 
contract, or to set up that it was a 
contract of the relative—Elelscher 
Knitting MUls v Union Dry Goods 
Store 199 SJBL 646 58 QaJkpp 659 
8. Ga.—Fvans v Atlanta Paper Co., 
93 SB. 1028, 21 GaApp 114 

3. Mont.—Helena First Nat Bank v 
How, 1 Mont 604. 

66 C.J p 205 note 56 

d. Pa.—Franklin Sugar Refining Co 
V liykens Mercantile Co, 117 A. 
780 274 Fa. 206 
55 OJ p 205 note 57 

5. US—Mmiken-Tmnlinson Co v 
American Sugar Refining Co., C.C 
A Me 9 F 2d 809, rehearing denied 
10 F2d 978 
I 55 C.J p 206 note 58 


a Cal^Fhilllpa v Stark, 228 P 
448, 65 CalApp 186 
65 C.J p 206 note 59 
7 NT—Cowles v CCla 244 N.T& 

4, 187 Misc. 491. 

a Ha.—^Bayon v Towles, 5 Mart.,N 

5, 1. 

65 OJ p 206 note 66 

a Pa.—Cosgrove v Woodward, 49 
Pa.Super 228 

10 US —N Jacobi Hardware Co v 
Vletor, CCLANC, 11 F2d 80 
55 C J p 206 note 61. 

11. HL—Staackman v Cary, 197 HL 
App 601. 

66 CU p 206 note 62. 

18. Minn.—Wlebke v Erickson, 248 
N W 702, 189 Minn. 102 
la Tez.—Gaboon v. Thomas, Civ 
App, 258 aw 499 
55 OJ p 206 note 68 
la Tez.—Teders v Mercantile Nat 
Bank at Dallas, CivJtpp., 286 aw 
2d 485, refused no reversible error 
la Tez.—Teders v Mercantile Nat 
Bank at Dallas, supra. 

55 C J p 206 note 64. 
iia Cal—Brown v Domestic Utili- 
I ties Mfg Co., 159 P 168, 172 CaL 
I 788. 
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to note given as the purchase price of personalty 
operates as a waiver of the purchaser’s claim of 
reliance on false statements by the seller 

On the other hand, where the necessary elements 
of waiver or estoppel are not present, a party to a 
sale contract will not be held to have waived, or 
to be estopped to assert, the invalidity of the con- 
tracts* "V^ere a sale contract is entirely void by 
reason of fraud on the part of the seller, the buyer 
is not estopped to assert such invalidity as a defense 
to the sellers action on the ground of his failure to 
give the seller notice of intention to rescind.^* A 
party who has made no representation as to an exist¬ 
ing fact is not estopped to assert the invalidity of 
a sale contract for want of consideration by the fact 
that the other party has done certain things for the 
apparent purpose of carrying out the contract, where 
such acts are entirely gratuitous on his part and 
were not requested by the party asserting the m- 
\alidit> of the contract*® 

A sdler suing third persons to recover possession 
of goods because of fraud in the sale is not estopped 
to recover by the fact that thereafter he bnng^s suit 
in another state against the buyer for the purchase 
pnee While accepted orders for goods sold under 
a void contract may constitute sales of the goods so 
ordered at the prices named in the contract, they 
do not validate the contract as to articles vrhich one 
of the parties thereto refuses to sell or the other 
refuses to purchase** Where persons agree that 
a proposed sales contract shall be m wnting, the 
fact that the seller delivered part of the goods will 
not, however, estop him to assert that there was no 
contract because it was not reduced to wntmg and 
signed b> both parties,** and by disputu^ the buy¬ 
er’s rights under a sale contract the seller does not 
waive his right to set up the mvalidity of the con¬ 
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tract because of a provision to which it has pre¬ 
viously called attention ** 

A bu>er by accepting one or two small orders 
without confirmation does not waive his rule that 
orders given by his agent are subject to confirma¬ 
tion.** A person induced to contract for a stock 
of goods on the basis of the invoice price, by false 
representations relative to the amount, does not 
waive the fraud by completing the invoice after 
being told by the seller that the stock greatly ex¬ 
ceeded the amount as represented,** and, where 
a contract calls for merchandise to be taken "at m- 
voice pnee,” the mere fact that the buyers attempt 
in good faith to mvoice the goods on the cost marks 
15 not a waiver of the lack of mvoices where they do 
not complete the invoice on the cost marks and ac¬ 
cept that as the final pnee.*^ The failure of the 
purchaser to require a warranty as to the quality of 
the goods does not estop him to set up fraud on the 
part of the seller,** but the purchaser cannot set 
up fraud where he has expressly waived the implied 
warranty that the seller Imows of no latent defects 
undisclosed.** A seller who has shipped goods with¬ 
out readmg a letter purporting to state the agree¬ 
ment handed him the buyer, relying on the latter’s 
statement that if the letter did not conform to the 
agreement he would fix it, is not estopped to deny 
that the agreement was not as stated m the letter *® 

Illegal contracts cannot be rendered valid by m- 
vokmg the doctnne of estoppel ** 

Change of position A party to a sale contract is 
estopped m an action thereon to object to it on a 
certain ground when he has theretofore objected or 
refused to perform solely on a different ground ** 
So a party is estopped to deny that there has been 
a meeting of the mmds where subsequently to the 
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Ga.—National Caali Register Co v 
G G Henderson Furniture Co, 106 
S R 810, 26 GaJtpx». 712 

17 Ga.—Colson v Ellis, 151 SR 
654, 40 Ga.App 768 

1& lia.—Rardia v Barrere. 186 So 
185. 17 lja.App 438 

Waiver or estoppel lielA not Shown 

La.—^Penny ▼ Gross 4k Janes Co, 
App, 25 So 2d 318—Kardls v Bar¬ 
rere 186 So 185, 17 Lia.App 488 

19 Ala.—General IdUls v Oerter, 
195 So 803. 29 AtaJkpp 299 

aa us.—Robertson ▼ Garvan, J> 
CLNY.,270F 648. 

ai. NT—King V Phillips, 21 NT 
Super 603 

ax Hd.—Parks V Griffith, 91 A. 581, 
128 Md. 233. 


as. Cal—Spinney v Downing, 41 P 
797, 108 Cal 666 
55 CJ p 206 note 70i 

aft, us —^Interstate iron etc., Co. v 
Northwestern Bridge, etc^ Co, C. 
CLAWia 278 F 50, certiorari de¬ 
nied John ▼ Interstate Iron, etc., 
Co. 48 S.Ct. 461, 258 US 628, 46 
L.Ed 798 

55 C.J p 206 note 72. 

23. NY—Cohen ▼ Slegftl, 157 NT 
S 1077, 172 AppDlv 21. 

28. No—Dyer ▼ Cowden, 154 SW 
156, 168 Mo App 649 

27 Iowa.—New York Brokerage Co. 
V Wharton, 119 NW 969 148 Iowa 
61. 

88. La.—^Bevans v FUrrdi, 18 La. 
Ann. 232. 
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29. Ga—F loyd v. Woods, 86 S.E 
225, 110 Ga. 850 
55 C.J p 206 note 76 
lEcrgar of othear negotiations 
Written sale contract whereby buy¬ 
er waives defects and warranties 
where not procured through fraud 
with reference to contents thereof 
will be oonclusively presumed to 
have merged all previous and con¬ 
temporary negotiattons, however con¬ 
flicting—Morgan v Williams, 169 S 
R 211, 46 GaJkpp 774. 

80. NY—Foote v Greenfield, 188 N 
YS 788, 197 AppJOiv 124. 

81. Cal—MacRae v Heath, 212 P 
228, 60 ChlJkpp 64. 

55 CJ p 807 note 80 

88. Hy—Meade v WeUs, 218 &W 
8d 972 309 Ey 748. 

55 GLJ p 207 note 82. 
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makiiig of the contract he requests minor modifica¬ 
tions and then objects to it on other grounds 

Contractual watuer of fraud Where a contract 
which provides that the buyer waives the defense of 
fraud has itself been fraudulently obtained, the 
fraud which vitiates the contract also vitiates the 
waiver of defense clause but as against an as¬ 
signee of the contract the waiver of defense clause, 
although inoperative as an estoppel by contract, may 
serve as a basis of estoppel conduct^^ 

h. Payment or Acceptance of Pnzchase Money 

Payment or acceptance of all or part of the purchase 
money with knowledge of fraud or other facta allegedly 
Invalidating the contract may estop a party to set up 
suoh facts In avoidance of the sale. 

A purchaser who pays all or part of the purchase 
money with knowle^e of the illegality of the agfree- 
ment caimot recover back such money because of the 
illegality So, if the buyer with knowledge of the 
fraud or other facts allegedly invalidatmg the con¬ 
tract voluntarily pays all or part of the purchase 
pnce, he cannot rely on such facts as a ground of 
avoiding the sale,^^ but the rule does not apply where 
there is a payment with a distinct reservation of 
rights,and a buyer’s knowledge does not estop 
him to set off damages for the seller’s fraud.^^ So 
it has been held that, where the buyer in good faith 
denies his liabihty under the alleged contract, re¬ 
ceipt and payment for part of the goods delivered 
to avoid any litigation concerning them do not mcur 


an obligation to take other goods he has not agreed 
to take.^® By accepting pa\Tnent of part of the pur¬ 
chase money after knowledge of the fraud a seller 
waives itj^i particularly where, in addition thereto, 
he mforms the buyer that on pajrment of a certain 
sum he would get the goods but fraud is not 
wai\ ed by the seller’s acceptance of a note for the 
purchase price without knowledge of the fraud.*® 

e. Acceptance, Betention, and TJse of Goods 

A purchaser who, with knowledge of fraud or other 
defect, accepts, retains, and uses the subject matter of 
the sale ordinarily Is held to have waived such objec¬ 
tions. 

A purchaser who has accepted and retained the 
goods wai\ es defects m the contract ** If the pur¬ 
chaser desires to take advantage of the fraud of the 
seller, he must act at once, and retention*® and use** 
of the property after discovery of the fraud waive 
the objection. '^Tiere the buyer has revoked his 
order for the goods, he waives such revocation by 
accepting them, paying the freight thereon, and tak¬ 
ing possession,*"^ and a buyer failing to accept ffie 
terms of a proposed sale, but accepting a portion of 
the goods shipped thereunder, is estopped to deny 
his acceptance of the contract,** but not to assert 
that all ^ipments were to be made on the same 
terms as the one accepted.** 

The retention and use of the property after the 
purchaser has discovered a fraud in the sale and 
after the vendor has refused to receive it back. 


83. NT—Ntw Tork Oversea Co v 
China, etc.. Trading Co., 200 NTS. 
449, 20S App Dlv 242 

56 C J p 207 note 88 

84. NT—President and Directors 
of Manhattan Co v Monogram As¬ 
sociates, 92 NTS 2d 679, 276 App 
Dlv 766, reargument and appeal 
denied 93 NTS 2d 928. 876 App 
Dlv 870 appeal dlsmlsaed 91 NJB. 
2d 828, 800 NT 677 

88- NT—President and Directors 
of Manhattan Oo v Monogram 
Aaaoclates, supra. 

88. Okl—Marks v Stain, 160 P 818, 
61 Old. 69 

66 C J p 207 note 88. 

87 Ark.—Pate v J S McWilliams 
Auto Co., 101 SW2d 794, 198 Ark. 
620 

HI—St. Louis Envelope Co v Cen- 
tralia Mut. Ben. Ass’n. 68 NJBlSd 
726,^822 HLApp 75 

66 OJ p 207 note 88—42 CJ p 778 
note 98 

Waiver and estoppel as to buyer^s 
rights of rescission for cause see 
infra S 105 

88. Iowa.—Dowaglac Mfg Oo v 
Gibson. 86 NW 608, 78 Iowa 626 
5 AimSIt. 697 


89 Tex.-^ms V Johnson, 22 SW 
630 8 Tex.CivJlpp 869 
66 GU p 207 note 90 
Estoppel or waiver as to defenses to 
seller's action for price or value 
generally see Infra § 442 
4a Va.—Oibney v Arlington Brew¬ 
ery Co.. 70 SJB. 485, 112 Ta. 117 
41 Ala.—Alabama Tailoring Oo v 
Judkins, 88 So 866, 206 Ala. 601. 

55 OJ p 207 note 92. 

B e tentio n , of Shook 
Where a drunken agent sold a 
truck and made an allowance on a 
used car end took a cheek for the 
cash payment and the check was not 
cashed, hut was returned to the pur¬ 
chaser at the end of twenty-one days, 
the company was not estopped by the 
holding of the check.—Poe t White 
Oo., 7 Tenn.App 662. 

48. Ga.—Adams ^^dlorlng Co v 
Thomas, 122 SJQ. 246, 21 GaJ^p 
787 

4a Tex.—Boomer v Cicero Smith 
Lumber Co.. ClvJLpp., 298 SW. 682. 
reversed on other grounds. Com 
App. 298 SW 546 
Want of knowledge generally see In- 
ffa subdivision d of this section. 
44b Ill—St. Louis Envelope Co v 
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Centralia Mut. Ben. Asa'n, 68 NB. 
2d 725, 822 IILApp 75 
Iowa.—Robinson v ggo NW 

539, 227 Iowa 1196 
65 CLJ p 208 note 90 
45 NT—Columbia Electric Ilium. 

Corp V Gross, 197 NTS. 698 
55 CJ p 208 note 97—42 C.J p 778 
note 98 

4a US -Victoria Materials & Grav¬ 
el Co v Sauerman Bros., aCLA. 
Tez.. 61 F 2d 850 certiorari de¬ 
nied 58 set. 785, 289 US. 758, 77 
L.Ed. 1498 

Aik.—Pate V J SL HcTTIlliams Auto 
Co., 101 S.W.2d 794. 192 Ark. 620 
Cea—^Hogan v Anthony, 198 P 47, 
62 GsLApp 158 

Ga.—Jackson Discount Co v Pitts 
166 SE. 453, 45 GaJlpp 608 
Okl —Smith V Reinauer, 61 P 2d 
1089, 178 Old. 4. 

S.D—Advanee-Rumely Thresher Co 
V Anderson, 280 NW. 761, 67 S.D 
74. 

47 SJD—J B. Colt Oo. V Eeinriey, 
227 NW 435, 66 SD 89 
4a U S —Howell V OrocMn, Inc 
CCJLMlch.. 2 F2d 499 

49 US—Howell v. Grocers, Inc 
supra. 
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however, is no waiver of the fraud ,50 and a bu>er 
who seasonably tenders the goods to the seller in as 
good condition as when delnered, and asks for a 
return of the consideration when satisfied that a 
fraud has been perpetrated, does not waive A 
failure to return is not excused where the loss of the 
property preventing a return is the fault of the 
purchaser 52 

d. Want of Knowledge and Duty to Inguixe 

A party to a tale contract will not be bound on prin¬ 
ciples of waiver or estoppel In the absence of knowl¬ 
edge of the facts or. In some circumstances, of a duty 
to discover the facts 

A party to a sale contract will not be bound on 
principles of estoppel or waiver without full knowl¬ 
edge of all the facts,53 but knowledge may be implied 
where the purchaser had the goods m his possession 
for a long time and had ample opportumty to ex¬ 
amine them and ascertam their quality 54 xhe fact 
that the buyer made efforts to repair an article 
purchased for some time is not conclusive, but merely 
evidentiary, that he became aware of the deception 
as to Its condition during such period, so as to con¬ 
stitute subsequent payments a waiver of his right to 
set up fraud as a defense to the seller’s suit for the 
price 55 There is no estoppel where defects m the 
property were concealed by the artifice of the ven¬ 
dor, although the purchaser after examination ex¬ 
pressed himself satisfied and retained the property 53 

Duty to make inquiry Where one has bought 
goods from a dealer, under an agreement by the 


latter to sell as low as he sold the same goods to 
other purchasers, the fact that the purchaser as¬ 
sented to pay the prices at which the goods were 
sold to him under the agreement, relying on the 
dealer’s assurance that such prices were as low as 
he made to others, without making inquires mto the 
matter, does not preclude him from resortmg to the 
contract, on discovering a breach thereof,®^ but, m 
the absence of fraud, it is no defense that the price 
of goods is above the market, when the goods were 
exanuned and selected by the purchaser’s agents 
and were received by him and kept without objec¬ 
tion 53 One permitting himself to be defrauded by 
not having the contract which he signs read to him, 
if he IS unable to read himself, debars himself from 
askmg for rehef 53 

§ 69. Ratification of Voidable Contract 

The parties may affirm or ratify a voidable sale con¬ 
tract either expressly or by conduct Implying such in¬ 
tent, but an Illegal sale contract cannot be ratified 

In the case of defects or fraud rendering the con¬ 
tract voidable merely and not void, it is withm the 
power of the parties to ratify the contract and af¬ 
firm the sale without a new consideration 30 Rati¬ 
fication may be express,3i but it may also be shown 
by acts and conduct from which an intent to affirm 
t^ sale may be mferred,53 such as refusmg to take 
back the goods alleged to be obtamed by fraud,53 
demandmg payment of the pnce®^ or security there- 
for,55 filing a proof of claim against an msolvent’s 


sa Ga.—aCcLsreii v Long; 35 Cku 
708. 

5L Colo—International Harvester 
Oo V Bdwards, 288 P 164, 76 Colo 
531. 

68; Miss—Jodln v. CaaghUo, 82 
Mlsa 104. 

68. La.—Eardis r Barrere, 186 So 
185.17 LaJLpp 488. 

55 GJT p 208 note 5 

▲bseacs of representea provlsIOBS as 
to zigbt to oaaoSI 

Under contract for sale of flour in 
series of shipments where purchaser 
ordered quantity of flour at execution 
of contract for which he paid full 
contract price and subsequently can¬ 
celed contract because of material 
misrepresentations of sailer's agent 
and when sued by sellar for damage 
ea, discovered that contract did not 
contain represented proviaions as to 
his rifldit of cancellation, purchaser 
did not waive right to defend for 
Araud.—Stanazd Tilton Hilling Co v 
Hixon, 8 So 2d 911. 248 Ala. 809 
UmrathorlBaA insertion of pcovIsloB 
SeUer did not waive buyer's fraud 
in Inserting extension agreement in 
chattel mortgage securing payment 


of price of automobile sold because 
seller accepted the chattel mortgage 
and filed it with county clerk, where 
buyer Inserted extension Clause with¬ 
out knowledge or consent of seller or 
its agent.—-Walden v Automobile 
Brokers, 160 P2d 400, 195 OkL 468 
6^ Ark.—Spencer Lumber Cow v 
Dover. 188 SW 985, 99 Ark. 488. 

55 C J. p 208 note 6 
Tixiie of di s cov e r y unasoertalnable 
Whether one who makes pasrments 
on property purchased after disoov^ 
ering that he has been defrauded 
waives the right to set up fraud as 
a defense to the seller's action for 
the purchase price, or merely waives 
such rights with respect to pasrments 
made after dlsoovery, is immaterial 
where it does not appear from, the 
claims of proof that it could have 
been found at what time knowledge 
of the fClslty of representations re¬ 
lied on came to his knowledge.— 
Dwyer v Redmond, 124 A. 7, 100 
Conn. 898 

66. Conn.—-Dwyer v Redmond, su¬ 
pra. 

56. Tex.—Banger v H e a m e, 41 Tex. 
258. 
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87. NT—-Holts V Schmidt, 69 NT 
268 

88. US—-Hiller v TilEany, Ihd., 1 
WaU 298, 17 L.Bd. 640 

69 Iowa.—-HcSanney v EterrlCk, 28 
N W 767, 68 Iowa 414 
80. Hass—Pothier v Donoette^ 177 
NB 84, 276 Hass. 826 
65 aj p 208 note 8. 

8L CaL—Schied v Bodlnson Hfg 
Co., 179 Pld 88(K 79 CaUtpp 2d 
184. 

89. US—Albert V Hurtln Custom 
HSde Tires porp., CLCLANT., 116 
F 2d 969 

CaL—Le Clereq v Michael, 199 P.2d 
848. 88 Cal App 2d 700 
M a ss .—Pothler v Doucette, 177 N.B. 
84..27e Hass. 826 

Tex.—Chapapas v. Wlesehan, Civ 
App., 168 S W 2d 847, error refused. 
55 CJ p 209 note 9 

68. US—^In re Walmp, CLGLHo, 1 
F 287. 1 McCrary 70 

84, Minn.—Foreman v Barrieb 24 

Vflytn. 849 

65. Ho—^Burnham v. Smith, 82 Ho. 
App 85. 
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estate with knowledge of the essential facts,®® re¬ 
taining the advantages received tinder the contract 
after knowledge of the facts making it voidable,®^ 
and continuing to use the goods®® or making pay¬ 
ments thereafter,®® failure to make seasonable pro¬ 
test after discovery of the facts,^® signing notes for 
the purchase pnce after havmg had an^le oppor- 
tumty to examine the goods,accepting the goods,^® 
adtising the seller that they were satisfactory,^® 
and trjing to sell,^^ or sellmg,^® them to another, 
making a new agreement after discovering the 
fraud,^® bnnging an action to recover damages for 
the fraud*^^ or for breach of warranty,^® or, except 
where the seller has mistaken his remedy,^® bring¬ 
ing an action for the recovery of the price for 
which the goods were sold.®® 

On the other hand, acts performed®^ or payments 
made®® which do not mamfest an intent to ratify the 
sale do not operate as a ratificatiosi, and neither 
do payments of part of the purchase price before 
discovery of the fraud.®® Where, in the sale of 
goods, a credit was given by mutual mistake, and 
after discovering it the buyer refused to pay the 


amount thereof, keeping the goods, while at all 
times den^ang liability to pay the amount credited, 
does not amount to a ratification of the contract 
with the credit eliminated,®® and, where the parties 
to a sale differ as to its terms, acts done by one 
which are equally consistent with the version of the 
contract claimed by eadi party do not constitute a 
ratification of the version msisted on by the other ®® 
Filing a mediamc’s hen on property m which the 
goods have been used does not constitute decisive 
evidence of an election to affirm the sale,®® nor does 
the bnngmg of an attachment smt before notice of 
the fraud, where the rights of innocent third persons 
have not intervened.®^ 

Affirmance and repudiation of same confracf A 
party to a voidable sale contract may elect to affirm 
It m one action and repudiate it m another arising 
out of the same transacbosi but involving distmct 
issues ®® 

Ratification in whole or in part Ratification of 
part of an executed contract is a ratification of the 
whole contract which is bmding in its entirely on the 
parties ®® 


66. US—^Albert v Martin Custom 
Made Tires Corp, CCJLNT, 116 
F2d 962 

XT—Droese v Ahrens, etc., Mfar 
Co.. 67 WE. 747, 168 NT 466 

67. US—Southwestern Pabhlnc Co 

V Cincinnati Butchers' Supply Go., 
aCA.Tex.. 139 F 2d 201 

Masa—Fothier v Doucette, 177 N.SL 
84, 276 ]Uass 826 
55 CJT p 209 note 14. 

68. US—Southwestern Faekina Co 

V Cincinnati Butchers’ Supply Co., 
CCATex., 189 F2d 201—Victoria 
Materials & Gravel Co v Sauer^ 
man Bros., CjCA.Tex., 61 F2d 850, 
certiorari denied 58 SCt 785, 289 
US 758, 77 liEd. 1498 

Ala.—Meredith V Drennen Motor Cur 
Co., 189 So 267, 224 Ala. 84 
NT—Urdanff v Posner, 222 NTJ3 
896, 220 AppDlv 609 
42 CJ p 779 note 12 

69. Ala.—^Meredith v Drennen Mo¬ 
tor Car Co, 189 So 267, 224 Ala. 
84. 

Tex.—Chapapas v Wlesehan, dv 
App • 168 S W 2d 847, error refused. 
65 CU p 209 note 16 

7a NT—Bums v Van Baalte Co.. 

195 NT& 601, 202 AppDiv 189 
Tex.—Chapapas v Wlesehan, Civ 
App, 168 S W 2d 847, error refused. 

71. Me—Continental Jewelry Oo. v. 

Minsky, lU A. 801, 119 Me. 475 
Tex.—Chapapas v TViesehan, Civ 
App, 168 S W 2d 847, error refused. 


78. Ky—^Brenard Mfff Co v Stu¬ 
art, 278 SW 586, 212 Ey 97 

55 C.J p 209 note 19 

73. Misa—Brenard Mffl: Co v Sum- 
rail, 104 So 160, 189 Miss. 507. 

74. Ky—Brenard Mfff Oo v Stu¬ 
art. 278 S.W 586, 212 Ky 97 

56 C J p 209 note 21. 

78 Ky—Thomas v Puffer Mfy Co.. 

277 SW 1022, 211 Ky 695 
65 C.J p 209 note 82 

7a Mich.—Zounes v Dassioa 207 N 
W 868, 233 Mich. 651 
56 cur p 209 note 28 
Ozdeilag' shipment 
Where buyer, after receivinir let¬ 
ter from seller regardlngr price of 
flour and wheat, ordered out car of 
flour to be shipped under previous 
contract for sale thereof, there was 
ratification of contract by buyer and 
buyer could not subsequently repu¬ 
diate contract on ground of fraud 
with respect to price.—SUman v 
Colorado Milllngr & Elevator Co., 158 
SW2d 919, 208 Ark. 884. 

77 ND—Guild T Mora 156 NW 
44, 82 ND 482. 

55 CU p 209 note 24. 

7a Mo—Jackson v Farmers Union 
Idvestock Commission, 181 aW2d 
211, 288 MoJipp. 449 

79. Mo —Johnson-Brlnkman Com¬ 
mission Co V Kansas City Cen¬ 
tral Bank, 22 SW 818, 116 Mo 558, 
88 Am.SJt. 615 

65 CJ p 209 note 26 

sa CaL—California Pear Growers* 
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Assoc. V Hersprinff, 218 P 618 60 
CaLApp 508 
65 CU p 209 note 26 
81. Idaho —Advance-Bumely Thresh¬ 
er Co v Jaicobs, 4 P.2d 657, 51 
Idaho 160 

65 iCtJ p 209 note 27 
PartioalsT acts 

Fact that buyer temporarily re- 
tcdned possession after he brought 
action for deceit, and continued sale 
of goods, and failed to account for 
goods sold, did not, under the cir¬ 
cumstances, show that he alBrmed 
contract of sale.—Copeland v Resm- 
olds, 164 A. 215, 86 NHL 110 
92m Tex.—Prescott-Phoenix Oil, eta, 
Ca V Gilliland Oil Co., CivJipp, 
241 SW 775 

66 Gjr p 209 note 28 

92m Kan.—Dogan v CoUlnson, 820 P 
291, 114 Kan. 620 

Tex.—Prescott-Phoenix Oil, eta, Co 
V Gilliland Oil Oo, dvApp.. 241 
aw 776. 

84. NT—Stowell Motor Car Co v 
Hull, 191 NTS 5T0, 117 Misa 789 
sa Tex.—Chatham v Jones, 7 SW 
600, 69 Tex. 744 
55 C J p 209 note 31 

88 NT —Droege v Ahrens, eta, 
Mfg Oo. 57 NK 747, 168 NT 466 

87 Mo—Goodger v Finn, 10 Mo 
App 226 

92, Conn—Dwyer v Redmond, 124 
A. 7, 100 Conn. 893 

89 Ga.—Good Roads Mach. Co v 
Neal. 98 SE. 1018 21 CaJ^pp 160 

55 C.J P 210 note 86 



§§ 69-71 


SALES 


77 C J S, 


Illegal sale A sale which is void because forbid¬ 
den by statute cannot be ratified®® Accordingly, 
there cannot be subsequent ratification so as to 


prevent recovery by the bu>er of the purchase price 
where the sale is prohibited under criminal penalty 
and as a matter of general policy 


in OONSTaUOTION OP OOimtAOT 


§ 70 What Law Governs 

A tale contract Is generally construed according to 
the law of the state wherein It was made, at least where 
It Is to be performed and the property is situated there¬ 
in, and the parties Intended no other law to apply 

A contract of sale is generally to be construed ac¬ 
cording to the law of the state or country wherein 
it was made,®^ at least where it is to be performed 
m the same state or country,®® the property is 
situated there®^ and the parties intended that the 
law of that state or country should apply,®® or did 
not mtend that the law of another state should ap¬ 
ply,®® but even though a contract ordinarily would 
be construed according to the law of another state 
wherein it was made, where no evidence of the 
law of that state is introduced, the case must be 
deaded m accordance with the common law of the 
forum.®'^ 

Other authonty, however, apparently holds that 
the construction of a contract to sell goods for 
delivery m a particular state is goiemed by the law 
of that state,®® and it has been held that a contract 
of sale of property sent to, and to remam in, a 
particular state m the conduct of a business in 
operation there is governed, as to its construction, 
by the established law of that state ®® A contract 


providing for delivery F O B a named city in 
a certain state will be construed according to the 
laws of that state.^ Where the purchaser is bank¬ 
rupt, and the goods were received and retained by 
him in the state wherein he resided and was en¬ 
gaged m business, the contract must be construed 
according to the law of that state ® 

§ 71. General Rules 

a. In general 

b Consideration of whole, or parts of, 
contract 

c. Ordinary or mercantile meanmg, cus¬ 

toms and usages 

d. Construction agamst party usmg lan¬ 

guage 

e Construction by parties 
IsL General 

In the construction of tales contracts, the Intent of 
the parties, as gathered from pertinent facts and circum¬ 
stances, generally governs 

General rules apply to the construction of agree¬ 
ments between Gie seller and the buyer of personal 
property® The mtent of the parties as expressed 
in the language used must govern^ in so far as it 


90, Mich.—Hoekzema ▼ Van Haften, 
21 NWSd 188. 818 Mich. 417 

91. Mich.—Hoekzema v Van Haften, 
supra. 

98. U S.—sN’ewapapar Readers Serv¬ 
ice V Canonsbursr Pottery Oo, C 
CA^Pa., 146 F2d 968—Schminke 
Milling Co V Diamond Bros., C.C 
A.Iowa, 99 7 2d 467—Stolteben v 
General Foods Corp, DCJSTT, 79 
FSnpp 228—Farks-Cramer Co v 
MAthews Cotton Mills, DCS.C, 86 
F Supp 286—•William C Atwater 
& Co V Terminal Coal Corp. D C 
Ms SB, 82 FSupp 178, affirmed, C 
CLA.. U5F2d 887. 

Fla.—Farris 4b Oo v William Schlu- 
derberff. T J Hurdle Co. 198 So 
429, 141 Fla. 462, r^earinsT denied 
196 So 184.142 Fla. 765. 

55 C J p 214 note 2 
What law sovema with respect to 
reaulsites and validity of contract 
see supra 8 6. 

SzistsBce of tmpUsd vaaenusly of 
Quality must be determined by the 
law of the place of contracting— 
Texas Motorcoaches v A. C F Mo¬ 
tors Oo. aCA-Pa., 164 F2d 91. 

98. US.—Monazch Brewhur Co. v. 


George J Meyer Mfg Co, CCA. 
CaL. 180 F 2d 582—First Hat Bank 
V Pips 4b Contractors* Supply Co., 
CGLAConn. 278 F 105 
Tex.—McCans v Brandtjen 4b Hluge^ 
GivApp., 179 SW2d 852 
55 aJ. p 214 note 8 
94L HT—'Toussoupoff v Wldener, 
168 HJBI. 64, 246 HT 174 
Slaoe where parties sad properly 
sxs at time of execution.—^Znge v 
Murphy, 10 Ala. 885 
99. H Y —Toussoupoff V Wldener, 
158 HJB. 64 246 NY. 174 
96. US—^Atlas Trading Corp v. S. 
H. Grossman. Inc., CA.HJ., 169 F 
2d 240 

97 Mass— J'ohn B. Frey Oo v S. 
Silk, Inc., 140 HAL 259, 245 Mass 
634. 

98. US.—Dant 4b RusseU v Grays 
Harbcsr Exportation Co, C CA. 
Wash., 106 F2d 911« 125 AJij.IL 
1802 

99. U S—'In re American Steel Sup¬ 
ply Syndicate^ DCLMicb., 256 F 
876. 

1. U S.—Monarch Brewing Co v 
George J. Meyer Mfk Co., CCA. 

728 


CslL, 180 F2d 582—Corpus Jhris 
cited in Reed 4b Prince Mfg Co v 
I^ear, Ino, PCMich., 78 FSupp 
894, 400 

55 C j p 214 note 8. 

8. US—'Walter A. Wood Mowing, 
etc., Mach. Co v Croll, Mich., 281 
F 679, 145 CCA 565. 

55 CJ p 214 note 9. 

8. Tex.—Garrett v International 
Mill. Co., CivApp, 228 SW2d 67. 
error granted. 

Construction of contracts for ssle of 
Corporate stock see Corporations 
89 801, 403 

liogs or lumber see Dogs and Dog¬ 
ging 8 88. 

Contract in aooozdanos wltii sxist- 
iag ootttraot 

Okl— Gates Oil Co v Prairie On 4b 
Gas Co, 15 P2d 66. 169 OkL 288 

4, US—McComb v Quaker Oats 
COn CA.Tex., 187 F 2d 422—Warner 
Bros. 4b Oo V. Israel, CCAJNTY, 
101 F 2d 59 

Arlz.—Fish v Valley Hat. Bank of 
Phoenix, 167 P 2d 107, 64 Ariz, 164. 

Cal—Heebner v Senderman, 259 P 
106, 85 CalAPP 196. 
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may be gi'ven effect without violating legal pnn- , between them,^! and the object or purpose which 
ciples ® The intention of the parties must be gath- ' they had in \iew,i2 together with all the facts and 
ered from the whole agreement or instrument® j circumstances surroundmg the transaction and at- 
and the language employed,*^ and m case of doubt ' tending the making of the contract^® The contract 
by reference to the subject matter,® the situation® • should be construed from the pomt of view of the 
and relation^® of the parties, the course of dealing parties at the tune it was made 


Xli—Hover v ColonieJ-Premler Co. 

45 NB2d 201. 813 IllJVpp 45C 
TTat*. —K ennedy v Glen Cove Mut. 
Ine Co. 118 P2d 591. 154 Kan. 
827 

lau —^Mente & Co v Roane Sugars, 

6 So 2d 781, 199 La. 686—^outh 
Port Corporation v P Olivier & 
Sons, 158 6o 825. 179 La. 288 
Hd.—^Highley v Phillips, 5 A.2d 824, 
176 Md. 468 

KJ—Lott V Delmar, 66 A.2d 25, 
2HJ 229 

KT—Morphy CheTnlcal Corp v 
McKetrick, 67 NTS 2d 899, 185 
Misc. 868, affirmed 76 NTS 2d 886, 
278 App Dlv 810 j 

Ohio—Starr Co v Columbia Broad¬ 
casting eystem, 86 N1B.2d 861, 68 
Ohio App 862 

Pa.—^Price v Confair, 79 A.2d 224, 
866 Pa. 688 

Tex.—<3arrett v International lOll 
Co.. CivJkpp., 228 SW2d 67, error 
granted. 

Wyo —Paxton 6b Gallegher Co. v 
Pellish. 299 P 708, 48 Wyo 182. 

66 CLJ p 216 note 10 
Rule applied to subject matter see 
inAra 5 74 a. 

Pfeaotloal luterpretatloa of exclusive 
oontraot 

Bxcluaive sales and distribution 
contracts are to be given a practical 
interpretation which will effectuate 
the common intention of the parties, 
despite a lack of deOniteness in price 
and quantity —^Mantell v Interna¬ 
tional Plastic Harmonica Corp., 65 
A.2d 250. 141 NJJEkl 879, 178 A.L.R. 
U86 

8ii N J —Pletdber v interstate Chem¬ 
ical Co, 110 A. 709, 94 NJ* Law 882, 
affirmed 112 A. 887, 95 N JLaw 648, 
17 A.LJL 92. 

6l AUu—H ooper v Britt, 51 So 2d 
547, 85 Ala.App 612 
Md.—Highley v Phillips, 6 A.2d 824. 
176 Md. 468 

Pa.—Cochran v Posey, 25 A.2d 783, 
148 Pa.Super 492 

Tex.—Joseph Zukin of CaL v Price, 
ClvJLpp., 286 SW2d 500 
Wash.—n^ted Fig 6b Date Co v 
Falkenburg, 28 P 2d 287, 176 Wash. 
122 . 

66 C J p 216 note 12 
Construction of contract as whole 
generally see inffa subdivision b 
of this section. 

Xhtentioa to eliminate a pcovisloB 
may be shown by failure to fill in 
blank mieea and drawing a line 


through them.—^Brown v Jones, 292 
P 285 49 Idaho 797 

7. Ill—Midland Steel 6b Equipment 
Co V Douglas Auto Parts Co.. 42 
NE.2d 550 315 Ill.App 207 
La.—South Port Corporation v P 
Olivier 6b Sons, 158 So 826. 179 
La. 238 

N J —^Lott V Delmar, 66 A.2d 26. 2 
NJ 229 

Utah.—Hawaiian Equipment Co v 
Eimco Corp, 207 P 2d 794. 

Where a term has more thsaa one 
mesning, the court. In construing a 
contract using such term, should 
adopt the meaning most pertinent to 
the other language of the contract In 
arriving at the parties* intention.— 
Sterling Milk Products Co v O K. 
Co-op Milk Ass'n, 84 P2d 610^ 184 
Okl 71. 

The word "delivered«** as used in a 
contract of sale, should be interpret¬ 
ed as intended by the parties.-^Poor 
V American Locomotive Co., CGJL 
lUL, 67 F2d 626 

S. Ala—^Hooper v Britt, 61 So 2d 
647, 36 AlaJbpp 612 
La—South Port Corporation v P 
Olivier 6b Sons, 168 So 825, 179 La 
288 

Md.—Highley v Phillips, 6 A.2d 884, 
176 Md. 468 

NJ—Lott V Delmar, 66 A.2d 25, 2 
N J 229 

55 aJ p 216 note 18 

9 Ala—Hooper v Britt, 51 8a2d 
547. 86 AlaApp 612. 

NY—Reliable Press, me., v Bristol 
Carpet Cleaning Co, 26 NTa2d 
70 261 AppDiv 256, reargument 
denied 26 NTS 2d 816, 261 App 
Div 899, appeal denied 26 NYS2d 
496, 261 AppDiv 948 
Utah.—Hawaiian Equipment Cou v 
Eimco Corp., 207 P2d 794. 

Wash.—Poston v Western Dairy 
Products Co., 86 P 2d 66, 179 Wash. 
73 

65 CJ p 216 note 14 
The items of knowledgs which each 
party possesses are the important 
elements whidi go to make up the 
situation of the parties —Kann v 
Wausau Abrasives Co, 153 A. 828, 85 
NJa. 4L 

la Ala—Hooper v Britt, 61 So 2d 
647, 86 AlaApp 612 
Md.—Highley v PhilllpsL 6 A.2d 824. 
176 Md. 468. 

U. US—MaUamsr Oil 4b Gas Corp 
V Malco Reflneriss, aCLANM, 155 
F2d 678. 


Ala—Hooper v Britt, 61 So 2d 547. 

85 AlaApp 612 
55 C J p 215 note 16 

IS. Ala—Hooper v Britt, supra 
La—South Port Corporation v P 
OUvier & Sons, 158 So 825 179 La 
283 

Md—Highley v Philllpc, 6 A.2d 824. 
176 Md. 468 

Wash.—Poston v Western Dairy 
Products Co., 86 P 2d 65, 179 Wash. 
73 

55 CLJ p 215 note 16 

18. Ala—Hooper v Britt, 51 So 2d 
547, 86 AlaApp 612 
Cal—Texas Co v Todd, 64 P2d 
1180, 19 CaLApp 2d 174 
ni—Hover v Colonial-Premier Co, 
45 NE.2d 201. 816 lU App 458— 
Mi d l an d Steel 4b Equipment Co v 
Douglas Auto Parts Co, 42 NJaL2d 
660, 815 HLApp 207 
Kan.—Kennedy v Glen Gove MuL 
Ina Co, 118 P2d 591, 154 KSn. 827 
Md.—Highley v »ilUps. 5 A.2d 824, 
176 Md. 468 

Mass —Roirsl Paper Box Co v B. R. 
Apt Shoe Oon 195 NSl 96, 290 
Mass 207 

N H.—Kann v Wausau Abrasives 
Co 168 A. 828, 85 NH. 41. 

NJ—Lott V Delmar, 66 A.2d 25, 2 
N J 229—National House 4b Farms 
Ass'n V New York Sash 4b Door 
Co., 49 A.2d 577, 188 NJEq. 602. 
affirmed 66 A.2d 867, 141 NJEq 
298. 

Utah.—Hawaiian Equipment Go. v 
Eimco Corp., 207 P2d 79A 
55 OJ p 215 note 17 
Oontraot oonslstlag of oon v arsa tlonsb 
letters^ 

In construing orders, where con¬ 
tract is not included in one writing 
but consists of conversations, letters 
and memoranda surrounding facta 
and dreumstanoes must be consid¬ 
ered.—Crest Corporation v Coffee 
Products of America, 45 P2d 485, 7 
CaLApp 2d 167 
Extadasio svidsnos 

(1) Intention of parties in execu¬ 
tion of contracts of sale is within 
rule that intention of parties must 
be gathered from inspection of con¬ 
tract without aid of extrinsic evi¬ 
dence as aid in construction of in¬ 
strument.—Puget Mill Co V. Duecy, 
96 P2d 571, 1 Wash.2d 42L 

(2) Evidence to aid construction 
genmilly see infra 8 8L 

14. La—Raskins Trading Co v S. 
Pfeifer 4b Co., 180 Sa 469, 14 La 
App 666. 
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Effect must ht given to liie real intention of the 
parties even though this requires a departure from 
the strict letter of the coatract,^^ but, in the absence 
of fraud, where the contract of sale is lawful, dear, 
and unambiguous, it will be given full effect accord¬ 
ing to its terms it may be so dear and free from 
ambiguity and contradiction in its terms that noth¬ 
ing IS left for construction and generally an ex¬ 
press wntten contract of sale is, m the absence of 
fraud or mistake, conclusive on the parties,^^ a con¬ 
tract of sale bemg said to be the law between them.1® 

If possible, a contract of sale will be interpreted 
to be mutual, or bilateral, instead of unilateral,and 
to protect,*! and be bindmg on,** both parties While 
the parties must be held to what they have in fact 
agreed on, even though the result may be harsh or 
mequitable** or impose hardship on one of the 
parties,*^ if the contract is open to ccxistruction, 
that construction should be adopted which is equita¬ 
ble and will prevent fraud or mjustice ** A mere 
dencal error will not be permitted to render a 


contract unenforceable as being meaningless ** 
Even after an assignment of the contract the rights 
of the parties are to be determmed from the lan¬ 
guage of the onginal contract*^ Punctuation should 
be considered m arriving at the meaning of the con¬ 
tract.** 

Statutory rules of consfructioiu The Uniform 
Sales Act is simply a statement of the rules applica¬ 
ble m the construction of such contracts as are made 
by the parties,** it states what rights arise if not 
otherwise provided ** 

Effect of designation by parties The nature of 
the sale contract mto which the parties enter is not 
to be determmed alone on what they saw fit to call 
it, but from the substance of the agreement they 
made,*! so the designation of the contract as one 
of the kind known as C I F only creates an m- 
ference that it is one of that diaracter, which m- 
ference will be overcome by express provisions 
showing that the parties intended otherwise.** 

An option to purchase is strictly construed.** 


15. ns—winter v Mnier, CJlXbsl, 
183 IF 2d 161 

Kan.—Oospns Juris oited In Kennedy 
V Glen Cove 3£ut. Ine. Co,, 118 P 3d 
591, 694, 154 Kan. 827 
55 CJ* p 215 note 18 
Words omitted liy mlstalM of sodvs- 

Where words equivalent to **of the 
business^ or *^n the business** were 
omitted by mistake of the scrivener 
in drawlnj up contract for sale of 
business, the contract would be con¬ 
strued as thouffh such words were 
inserted—^Lynn Tucker Sales v LiS- 
Blanc, 84 NJQ.2d 187. 828 Mass. 721. 

16. US—^In re United Cigar Stores 
Co of America, I>CLN Y., 8 F Supp 
248 

BX—THmount Dredging Co v 
Rhode Island Hospital Trust Co, 
168 A. 625, 52 RX 65 
Tez.—King V Whatley, GlvXpp., 286 
SW2d 186 
65 CLT p 215 note 19 
PacklBg fruit in individual wrap- 
pen, with certain imprint, held not 
required under terms of contract.— 
Sehnell v Isturlno & Webster, Inc., 
87 NTS 2d 683 

17 US.—Rgry Register Co v Kar 
tlonal Tool dbMfg Co., DONJ, 71 
FSupp 924. 

HI—Qarofalo Oo v St. Maiys Pack¬ 
ing Co, 90 NX1.2d 292, 889 UlXpp 
412. 

Mo—Caney Glass Co v Pittsburg 
Plate Glass Co., 188 SW 678, 157 
MoXpp 628 

Wash.—National Grocery Oo v 
Pratt-Ijow Preserving Co., 17 P2d 
61,170 Wash. 676 

1& ISL—South Port Corporation v 


P OUvier & Sons, 168 So 826, 179 
La. 288 

53 C J p 215 note 21. 

19. La.—J A- Fay, etc., Co v 
Roseland Box Co., 128 6o 649, 170 
Le. 602 

sa US—Southwest Pipe Line C6 
V Empire Natural Gas Co, C.(lAu 
OkL, 38 F2d 848, 64 A.L.R. 1229 
Cal —^Patty v Berryman, 212 P 2d 
937, 96 CaLApp 2d 169 
ai. Cal—Patty v Berrirman, supra. 

22. Ga.—Dunn v FVeeman, 101 SJS 
898, 24 GsuApp 504 

23. Cal—Gibbs v Hersman, 239 P 
860, 73 CalJLpp 782 

Ky—^Loughridge v Allen, 88 SW 
698, 18 Ey L. 894. 

26. US—^Egry Register Co v Na¬ 
tional Tool & Mfj Co, DCNJ.. 71 
F Supp 924 

26. Iowa.—St. Louis Refrigerator 
etc., Co V Tlnton Washing Mach. 
Co. 44 NW S70, 79 Iowa 239, 18 
Am SR. 866 
66 CLJ p 216 note 26 
26. HI —Grounds v Van Lanlng- 
ham, 256 Ill.App 640 
27 NY—Dustaa v McAadrew, 44 
NY 72 

VL—Smith V Foster, 86 Vt. 705 
38. Minn.—Van Eman v Stanchfleld, 
8 Minn. 618 

29 US—L. Gillarde Co v Joseph 
MartinelU & Co, CtOAuMass, 168 
F 2d 276, amended on other grounds 
169 F2d 60, certiorari denied 69 
S Ct. 237, 385 U S 885, 98 L.Ed. 424. 
66 GJ p 216 note 28 
Coatraot within ezceiptloiis in TDhl- 
form Sales Act 

Contract for manufacture and sale 

730 


jof lumber under rules of manufac¬ 
turers* association held not governed 
by Uniform Sales Act, but to come 
within exceptions therein.—Codd v 
Crowley Co., 299 P 866, 162 WaSh. 
650 

aa us—L. Gillarde Co v Joseph 
MartinelU & Co. CCJLMass 168 
F 2d 276, amended on other 
grounds 169 F2d 60, certiorari de¬ 
nied 69 set 287, 885 US 886, 98 
LbEd. 424 

8L US —Warner Bros & Oo. v Is¬ 
rael, CCJLNY, 101 F 2d 59 

32. US—Warner Bros. & Co v 
Israel, supra. 

33. (Fla.—Baker v Coleman, 84 So 
2d 688, 160 Fla. 297 

Contraots for purchase end operation 
Option contract to purchase trucks 
and trailers and contemporaneous 
contract for buyers* operation there¬ 
of between termini designated by 
seller for specified snm per mile were 
parts of same transaction and gave 
buyers right to possession of equip¬ 
ment as long as they made InstaU- 
ment payments required by option 
contract and hauled in compliance 
with seller*8 requests.—Johnson v 
Bennion, 211 P 2d 148, 70 Idaho 28 
Beflaits oommitmsnt by ssTIsfr 
Provision, in contract for sale of 
specified quantity of gooda that a 
subsequent order of same quantity 
would be accepted at same price be¬ 
fore end of specified year was a defi¬ 
nite agreement to seU buyers, at 
their option, that additional amount 
of goods if purchased before end of 
that year, as against petitioner's con¬ 
tention that there was no positive 
commitment on its part for sale of 
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1) Coiunderatioiiof'Wliole, or Parts of, Contract 

(1) In general 

(2) Matters constituting contract 
(1) In General 

A sale contract Is to be construed as a whole, effect 
being given, if possible, to every word and term Writ¬ 
ten or typewritten portions control over printed ones. 

A contract of sale is to be read, considered, and 
construed as a whole all of its terms and provi¬ 
sions are to be considered^s and construed to¬ 
gether,*® and, if possible, effect must be given to 
every word, phrase, and term,*^ the court not being 
at liberty to say that a particular term or provision 
is not important*® or to speculate as to whether it 
IS or is not material and important** Where the 
contracting parties use a word m different places 
and the l^;al consequences of the act referred to m 
the two instances are at direct variance, the court 
18 reqtured to look to the entire agreement m order 
to ascertam the effect of the word.^® 

Written or typed portions. The foregoing rules 
are applicable to a contract contaimng both pnnted 
and written or typewntten provisions, in so far as 
there is no irreconcilable conflict m the provisions 


but m case of conflict or inconsistency the wTitten 
or t}’pe\\ ritten portion will control over the 
pnnted 

(2) Matters Constituting Contract 

(a) In general 

(b) Imphed terms 

(c) Two or more agreements or wntings 
(a) In General 

Prior negotiations and oral promises are merged In, 
and extinguished by, a written sates contract, and a 
pertinent statute must be regarded as Incorporated there¬ 
in Printed conditions on one party’s letterhead or other 
form, not speclflcally referred to or Incorporated In the 
written or typed contract and not called to the other 
party’s attention, ordinarily will not be regarded as 
part of the contract. 

Where there is a wnttea contract of sale which 
expressly purports to cover the entire agreement, 
matters not embodied therein, but which were stated 
orally or in writing m the preceding negotiations,^* 
or were stipulated orally when the contract was 
executed,are not a part of the contract In other 
words, all prior negotiations, conversations, and oral 
promises are merged m the written contract,^* and 


the additional goods—Itayomft Tex¬ 
tiles V Sauftnao, 80 KTJSSd 882 

84. ITS—(Warner Bros. & C!o v 
Israel, C.CJLNT., 101 F2d SO— 
Kahle v Amtorg Trading Corp., 
DCNjr, 98 FSopp 405 
Cal.—Fischer v Means, 198 P 2d 889, 
88 CalApp 2d 187 

La.—South Port Corporation t P j 
Olivier & Sons, 158 So 825, 179 La. 
283 

Mich.—Staebler-Kempf Oil Co ▼ 
Macs Auto Mart, 45 NW2d 816 
329 Mich. 851 

NT—^Murphy Chemical Corp v Mc- 
XetridE, 57 NTS 2d 899 185 Misc. 
868, affirmed 76 NTS 2d 886, 278 
AppDiv 810 

Tex—^Brandtjen & Kluge y Tarter, 
CivApp, 286 S.W2d 550 
55 C J P 216 note 29 
Ascertaining Intent from whole 
agreement see supra subdivision a 
of this section. 

35. Minn.—Bass v Veltum, 11 NW 
65. 28 Minn. 512 

88L US—^Warner Bros & Co v 
Israel, C.CA.NT., 101 F2d 59— 
College Inn Food Products Co v 
Loudon Packing Co., CLCAlnd., 65 
F2d 888—Kahle v Amtorg Trad¬ 
ing Corp., DCNJ., 98 FSupp 405 
Ala.—John Deere Plow Co ▼ City 
Hardware Oo. 57 So 766. 175 Ala. 
507 

Cal —Alvemaz ▼ H. P Carln Co., 16 
P2d 688, 127 CalApp 68L 
La.—South Port Corporation v. P 


OUvler 4b Sons, 158 So 825. 179 
La. 288 

Parts constmea inAependently sad 
as to each other 

In construing contract for sale 
Judge properly considered entire con¬ 
tract and separate parts thereof in¬ 
dependently, and with respect to 
each other. In arriving at intent of 
parties.—South Port Corporation v 
P Olivier 4b Sons; supra. 

One anaeh1iis> and not two, hsSd re- 
fenred to, despite inconsistency in 
reference—Robert Gordon, me., v 
mgersoU-Rand Co., CLCA.I11., 117 F 
2d 654. 

37. US.—Kahle v Amtorg Trading 
Corp., DCNJ., 98 FSupp 406 

NT—Murphy Chemical Corp v Mo- 
Ketrick, 57 NTS 2d 899, 185 Mlsc. 
868. affirmed 76 NTS 2d 886, 278 
AppJMv 810 
65 OJ p 216 note 82. 

"AppxoxSmately" as Indicating lack 
of finality in agreement.—^Reed Broa 
Stone Co v Pittman Const. Co, 101 
SW2d 478, 482, 20 TennJLpp 552. 

38. US —^Burrows v Wairen, C.CA. 
R.L. 9 F2d L 

55 GU p 216 note 88. 

83. USL—National Bank of Com¬ 
merce V Lambom, CCAVa, 2 F 
2d 28 16 ALJL 509 
Okl—Waggoner Refining Co v Bell 
Oil, eta, Co., 244 P. 766, 117 Okl 
65 

40u US —Poor V American Locomo- 
i tlve Co., CCAHI., 67 IF2d 626 

731 


4L US—Saranac Automatic Mach. 
Corporation v Duke, CCAGtau, 67 
F2d 486 

55 <U p 216 note 86 
48. U S —Saranac Automatic Mach. 
Corporation v Duke, CCAGa., 67 
F 2d 486—In re Gotham Silver Co., 
DCNT., 91 FSupp 520 
Ark.—Standard Rice Co v H. D Dil- 
day, mo, 87 SW2d 688, 191 Ark. 
754 

Cal —Body-StefCner Co r Flotlll 
Products, 147 P2d 84, 68 CaLApp 
2d 655—Sutter v Associated Seed 
Growers, 88 P 2d 144, 81 CalApp 2d 
548 

Mont.—Backer v Parker-Morelll-Bar- 
<day Motor Co., 289 P 571, 87 MonL 
595 

NT—Craine, mo, v Platt, 49 NTS 
2d 709 

66 C J p 216 note 87 

48. Pm.—South Bend Woolen Co v 
Jacob Reed*8 Sons, 116 A 805, 273 
Pa. 140 

65 C J p 216 note 88 

4A. SJD— RodEford Milling Mach. 
Oo V Laughlin. 227 NW 874. 56 
SD 15 

65 C.J. p 816 note 89 

45. Ala.—Meadow River Lumber Co 
▼ Black, 158 So 290, 26 AlaApp 
28, certiorari denied 153 So 298. 
228 Ala. 279 

Ark.—Standard Rice Co v H. D Dil- 
day, Ina, 87 SW2d 688, 191 Ark. 
764. 

m.—Garofolo Ca v St. Marys Padk- 
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Printed conditions on the letterhead, billhead, or 
order blank of one party which are not specifically 
referred to or incorporated in the contract wntten 
or typewritten upon the paper, and are not called to 
the attention of the other party, ordinarily will not 
be r^rded as a part of the contract,*^ but the 
rule IS otherwise as to pnnted conditions on the let¬ 
terhead, order blank, sales slip, or contract form 
upon which the order or contract is wntten or 
typewntten where they are expressly made a part 
of the contract^^ or where they are so set forth and 
are so related to the wntmg and subject matter of 
the contract as fairly to mamfest to the other party 
an mtent that they are to be obligatory on him.^^ 

Statute A contract of sale as entered mto must 
be read as though a pertment statute were mcor- 
porated into, and made a part of, its terms and pro¬ 
visions,^^ and m case of conflict between the con¬ 
tract as signed and the statute the latter must pre¬ 
vail®! The Umform Sales Act is part of and gov¬ 
erns the sale®^ unless the parties stipulate other¬ 
wise 

Government regulations Where the contract ex¬ 
pressly provides that it is subject to government 
r^;ulations, it is subject to pertinent regulations 
adopted or promulgated thereafter while the contract 
IS executory 


An invoice commonly used by the seller and the 
buyer for several years, and used for the shipment 
in question, may constitute the contract between the 
parties ®® 

Rules of exchange or trade association, such as a 
gram exchange or a silk or cotton association, are 
part of a contract of sale when made so by express 
provision or reference m the contract,®® and, m 
the case of a gram exchange, a person imphedly 
£^ees to be bound by its rules and regulations when 
he orders a sale or purchase of gram by a broker 
or commission merchant on the exchange ,®7 but, al¬ 
though the contract is to be governed by the nalcs 
and regulations of a board of trade, a particular 
regulation may be inapplicable to the transaction m 
question,®® and it has been held that a genera! 
reference m the contract to the rules of a silk asso¬ 
ciation does not constitute an agreement to arbitrate 
differences which may arise between the parties un¬ 
der the contract®® or moorporate a rule of the as- 
soaation relating to arbitration.®® 

(b) Imphed Terms 

Under varying language and clroumetaneee, terma of 
a sale contract may or may not be Implied, but a term 
or provision will not be Implied In oppoaitlon to express 
terms. 

In a proper case, various agreements or obliga¬ 
tions may be implied m a sale contract®! Where 
one party to a contract agrees to buy properly from 


Ins Oo, 90 KBLSd SS3. SS9 nULpp 
412. 

55 CJ p 210 note 40 
4a. Ga.—Wayne Oil Tank, etc., Co 
V Oaxton QU Co, 124 S.B. 75, 32 
Oa-App. 530 
55 CJT p 217 note 41. 

47, R L—JWholey Boiler Works v 
Lewis, 123 A. 595, 45 R.L 44L 

55 CJ p 217 note 42—13 CJ p 587 
note 92 [a] 

Hae print la lavoloe for eam^ess 
sliipniaat did not constitute special 
contract between shipper and con¬ 
signee, where neither of them read 
such print or knew of statements it 
contained.—Northern Asaur Co v 
Wolk, 49 NYS2d 754 182 Mlsc. 112, 
affirmed 55 N Y S.2d 8S9, 269 App Div 
768 

48. Cal—Artukovlch r Pacific 
States Cast Iron Pipe Go., 176 P 2d 
962, 78 Cal.App2d 1. 

La.—3£ente 4b Co ▼. Boane Sugars, 
6 So.3d 781, 199 La. 686 
Pa.—-Buluth-Superlor irnitnd ' Co v 
Binenstock, 168 A. S6, 106 Fa. 
Super 822 
55 CLJ, p 217 note 48 

49 Ooim .—Boston Lumber Co v 
Pendleton Bros., Xne., 129 a. 782, 
102 Goon. 62A 


HL—^Anaconda Copper Min. Coi. v 
Houston, 107 LIAPP 188 
sa Cal—llahlstedt v Pugit, 180 P 
2d 777 79 C^.App 2d 562 
DC—Tucker ▼ Beasley, ICunJkpp, 
57 A.2d 19L 

ND—^Bratberg v Advance-Rumely 
Thresher Oo., 288 N W 552 61 N D 
452, 78 A.L.R. 1888—Dwlnnell ▼ 
Boehmer, 284 NW 655, 60 NJ> 
802. 

Wyo —Salt Lake Hardware Co v 
Connell 84 P 2d 28, 47 Wyo 145 
55 C.J p 217 note 5L 
Oity ordlnaaoes 

Ill—Ideal Bldg S&iterial Co v Ben¬ 
son Concrete Co., 278 niJUDP 519 
6L NJ>—Brathery v Advance- 
Rumely Thresher Co, 238 NW 
552, 61 NJ> 452, 78 AJLiwR. 1338— 
Minneapolis Threshinar Mach. Co. 
\ Hocking; 209 NW 996, 54 NJ) 
559 

62. Bly—Day Pulverizer Oo v 
Rutledge, 38 SW2d 949, 288 Kj 
817 

Fa.—Bechtold, to Use of WiwHn g 
Service Oo v Murray Ohio Mfg. 
Cow, 184 A. 49, 821 Pa. 428 

68, Pa.—Bechtold, to Use of Heat¬ 
ing Service Ca ▼ Mnmqr Ohio 
Mfg Oo., supra. 

73a 


64. Ala.—Lawrenceburg Roller Mills 
Co T Jones, 86 So 719, 204 Ala. 
59 

66 US—Hawkins t FTlck-Reld 
Supply Corp., aG.A.Tex., 154 F2d 
88 

66. US—Walker Grain Co. v Blair 
B1 Co., Tex., 854 F 422, 166 C OA. 
54 

55 C.J p 217 note 64. 

67 Wis.—Bartlett v Collins, 85 N 
W 703, 109 Wls 477, 88 Am.SR. 
928 

55 C.J p 217 note 65 

68; Mo—Fowler t Cobb^ App., 282 
S.W 108A 

56 CJ P 218 note 56. 

69 NY—Bachmami v Wenger, 197 
NYS 879, 204 AppDlv 282—Gen¬ 
eral Silk Importing Co v Gerseta 
Corp. 189 NYS 891, 198 App Div. 
16, 194 NYS 15, 200 App Div 786. 
affirmed 188 NJl 427, 284 NY 518 

Sa NY —General SUk importing 
Co. T. Gerseta Corp., suxotL 

61. UJ3.—Thomas A. Bdison, Iha, 
V. Blackman Distrlbutiiig CC. 
AJHY., 66 F2d 722. 

Utah.—B. T Moran, Ino, v First 
Sea Corporation, 14 P8d 884, 88 
Utah 816. 
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another, and nothing is eicpressly said as to the 
obligation of the other to sell, such obligation to sell 
may be implied and where parties are designated 
as buyer and seller, the pnce is named, and the i 
property identified, it may be implied that one agrees 
to sell and the other to buy In the absence of any 
agreement that the seller shall be relieved from 
compliance with an applicable statute, an agreement 
to comply therewith will be implied.®^ 

A term or provision, however, will not be imphed 
in opposition to the express terms of the contract of 
sale,®® an obligation on the part of the seller to 
supply the funds necessary to the performance of 
the contract by the buyer will not be implied,®® a 
promise by the buyer to remove the property from 
the premises of the seller or other locality where it 
happens to be will not be read mto, and made a part 
of, a bare contract for the sale of personal prop¬ 
erty,®^ and a contract for the sale of materials to 
a person erectmg a building for a third person and 
for delivery to sudi third person will not be con¬ 
strued as containing an imphed obligation on the 
part of the buyer to use the materials solely m work 
to be done by him for the third person.®® 


(c) Twro or More Agreements or Wntings 

In construing a sale contract, all Instruments and 
agreements constituting parts of the transaction should 
be construed together, and, If possible, so as to give ef¬ 
fect to all A reference In a written order or sale con¬ 
tract to another Instrument will be accorded effect within 
the proper scope of the reference. 

In construing a contract of sale, all instruments 
and agreements constituting parts of the same trans¬ 
action should be construed together,®® and, if possi¬ 
ble, so as to give effect to aU of them Even where 
they were signed on different dates and are mcon- 
sistent m several material respects, two contracts 
between the same parties and relating to the same 
subject matter should be read together to ascertain 
the true meamng and mtent of the parties and if 
a new agreement w^as entered mto for the avowed 
purpose of contmuing in a modified fonn a former 
agreement the latter may properly be looked at in 
constnung the new agreement ,7® but where both 
parties have been discharged from a contract, un¬ 
der which only part of the property has been de- 
Inered, a subsequent agreement, with a new and 
different consiaerahon, for delivery of the balance 
of the property is a new contract^® rather than a 


Cndc-in valUA 

Where agreement for sale of new 
truck, prepared by eeller, provided 
that. If used truck to be traded In 
should not be delivered until new 
one was delivered, used truck should 
be subject to reappraisal, there was 
an Implied agreement that seller 
would not change value of used 
truck arbitrarily where there had 
been no change In its condition.— 
Price V Spielman Motor Bales Cow, 
26 NTSSd 836. 261 AppJOiv 626. 
eg. Ark.—Thomas-Huyeke-M a r t i n 
G6 V Gray, 125 SW 659, 94 Ark. 
9, 140 Am.S B. 98 

Cal—Patty v Berryman, 212 P2d 
987, 96 CalJlpp 2d 159 
HI.—See Bendlx v Staver Carriage 
Co,194IlLApp 810 
Implied conditions see Infta | 76 a. 
68. CsL—Herrlein v Tocchini, 18 P 
8d 78. 128 CalJLpp 612 
66, Mo—Roberts v KSemmerer, 287 
S.W 1067, 220 MoJLpp 682 
66 OJ p 217 note 46 
68. Mo —^Beck, etc.. Iron Co v Hol- 
beek, 88 GLW 1128, 109 MoJkpp 
179 

sa us—New Tork Trust Co v 
Island Oil, eta, Corp, COJLNY^ 
48 IF 2d 928, rehsaring denied 46 
F2d 167 

65 C.J p 217 note 48 
67» Mo—^Kellerman Contracting Co 
V Chicago House Wrecking Co., 
118 SW 99. 187 MoJLpp. 892 
98. Wls.—Stark v Burnham Bros. 
Brick Co, 186 NW 161, 176 Wls. 
881. 


69 ns—McComb V Quaker Oats 
Go, CJLTex.. 187 F2d 423—Becker 

V Buder, DC.MO., 88 FSupp 609, 
motion overruled 88 FSupp 616> 
affirmed, CJL, 186 F2d 311 

Qa.—^Belle City Mfg. Co v Palmer, 
188 SB. 219, 53 OaJLpp 481 
Ill —Hemwall Automobile Co v 
Michigan Ave. ^buat Go., 196 HL 
App 407 

Kan.—McKay v Clark, 178 P 8d 679, 
162 Kan. 658—Diehl v Barker, 20 
P 2d 584, 137 Kan. 266 
Mich.—Garras v Bekiares, 28 NW 
2d 289. 815 Mich. 141—Bed v Fal¬ 
lon, 18 NW2d 896, 807 Mich. 466 
K J—H«u«r T Kul^ SS A.3a <12, 1 
KJ <61. 

N T —Corpus dUris cited la Distillers 
Factors Corp v Country Distillers 
Products, 71 NTS 2d 654, 667, 189 
M1B& 497. 

Ohio—Starr Co v Columbia Broad¬ 
casting System, 86 NJS12d 861, 68 
Ohio App 868. 

Pa.—^Rekas v Dopkavl^ 66 A.2d 280, 
862 Pa. 292—^Morris v Knaake, 
Com PL, 24 Ijeh.LkJ 161—Penn Se¬ 
curities Go. V Sacco, Com-PL, 41 
I IiuzXiegJEleg 17 
Ter.—Producers Inv Corp. v Spears, 
GlvJlpp, 282 SW2d 761—Lawton 

V Nesblt, ClvJLpp., 206 S.W 227 
66 CJT. p 218 note 60. 

Bole sppUed 

(1) To contract and correspond¬ 
ence. 

US—^Maljamar Oil ft Gas Corp v 
Malco Refineries, G.CLA.NJd., 156 
F 2d 678 


Minn.—^Mbrse v Nagxls, 840 NW. 

899, 186 Minn. 268 
56 CJ p 218 note 60 ta] (9) 

(2) To contract and note. 

Colo—Baum v National Finance Co, 
114 P2d 660, 108 Colo 107, 185 
AX.R. 949 

Ga.—^Irvlndsle Farms v. W O Pierce 
Dairy, 51 SJS.2d 712, 78 GaJLpp. 
670 

Mont.—Apple v Bdwarda 16 P 2d 
700, 92 Mont. 624, 87 A.L.R. 179 
65 C J p 218 note 60 [a] (3) 

(8) To contract of sale and con¬ 
tract on attached paper for employ¬ 
ment of seller—Carpenter v South¬ 
ern Properties, Tez.CivA4>P., 299 S 
W 440 

(4) To instrument and telegrama 
which it confirmed.—Hayes Grain ft 
Commission Co v BIlng-Draks Co., 
188 So 640. 16 LslApp 879 

(5) To letters clarifying and am- 
plifj^ng telegnsaa—Appel v Carr, 
246 NW 608, 216 Iowa 64. 

7a NJ—Hener ▼ Rubin, 62 A.2d 
812, 1 N J 251. 

56 C.J p 218 note 61. 

71. NT—Ihtematlonal Fuel, etc., 
Corp V Donner Steel Co., 228 NT 
S. 110 224 NTJ3 828, 221 App. 
Div 258. 887 

72. US—Bustia Min. Ca v Beer, 
DCLNT., 289 F 976 

73. Tenn.—Bewly-Darst Coal Co v^ 
Chattanooga Gas Co., 220 SbW. 
1083. 142 Tenn. 460 

55 C J p 218 note 64. 


733 



SALES 


77 C J S 


§71 

continuation of the onginal contract and the 
general rule as to construing two or more instru¬ 
ments together does not apply in the case of two 
writings diftenng in terms and each purporting to 
contain, evidence, or confirm the contract of sale, 
where one was accepted and signed by both parties 
and the other was not accepted or signed by the 
buyer ^5 Written instruments constituting a trans¬ 
action independently of a sale already consummated 
have no significance, being without consideration.^^ 

Reference or lack thereof generally, A reference 
in a written order or contract of sale to another 
mstrument will be accorded effect,^^ but not be- 
jond the proper scope of the reference.^^ Writings 
or printed documents merely attached to or ac¬ 
companying the contract and not specifically re¬ 
ferred to or incorporated therein will not be re¬ 
garded as part thereof 

Contracts or correspondence between one party 
and third person W^ere an absolute and uncondi¬ 
tional contract of sale has been entered into, a sub¬ 
sequent lener from a manufacturer to the seller,80 
or a subsequent contract between the manufacturer 
or a third person and the seller,is no part of the 
contract m question Also, a letter of credit is 
not a part of the contract between the bu>er and 


the seller However, where a contract of sale re¬ 
fers to an existing contract between the seller and 
a third person, the tw'o contracts are to be construed 
together,provided the reference is made m the 
body of the contract** 

a Ordinary or Mercantile Meaning, Customs 
and Usages 

The words used in a sale contract generally will be 
construed according to their ordinary settled meaning 
unless the parties* plain Intent Is otherwise, mercantile 
usage and custom, If known to both parties, may be con¬ 
sidered In arriving at the parties* Intent. 

In arriving at the mtent of the parties, the words 
used are, as a rule, to be construed according to 
their ordinary normal, popular, or settled meanmg,** 
in the absence of anythmg to show that a particular 
meamng was mtended If, however, the ordinary 
or literal meaning of particular words is inconsistent 
with the plain intent of the parties as shown by the 
whole contract, such meaning will be discarded,*7 
and generally mercantile usage and custom may be 
considered in arnvmg at the mtent of the parties,** 
if it appears that the custom was known to both 
parties,** smee it will be presumed that the parties 
contracted with respect to a usage peculiar to the 
particular transaction if there is nothing m the 


74i Tenn.—Bewly-Darst Coal Co v 
Chattanooga Gas Co supra. 

75. Mo —McConnon v Ku hlm an n, 
278 SW 822 220 MoJLpp 821. 

55 CU P 218 note 67 

76. Kan.—McKay v Clarh, 178 P 2d 
679. 162 Kan. 658 

77 Wla—Stehli Silks Corp t Pet- 
tibone-Peabody Co. 197 NW 183, 
182 Wls. 624 
55 C J p 219 note 69 
Sarvloe pdloy Issued In connection 
with sale, although not signed by 
the parties, became a part of the con¬ 
tract of sale by reason of reference 
thereto In another instrument signed 
by both parties and in a receipt for 
such policy signed by buyer—MdECay 
V Clark, 178 P2d 679. 162 Kkn. 653 
Befareaoe to sdler^ catalogue 
U S —^Refinery Baulpment v Wlckett 
Refining Co., G.C.A.Tez., 158 F2d 
710 

78. FUl—IT S Rubber Products v 
Clark. 200 So 385, 145 Pla. 681. 
65CJr p 219 note 70 
Beferenoe to UUntUly matazial said 
place of delivery 

Reference to other contract held 
not with thought of mairtny any part 
of it part of sale contract, but in¬ 
tended only to Identify the material 
and the place where it is to be de¬ 
livered.—Koch Sand & Gravel Co v 
Koss Const. Co., 266 NW 507, 221 
Iowa 685. 


79 US—Columbus Constr Co v 
Crane Co. lU, 52 F 685, 8 COA. 
216 

8a Cal —Kirkpatrick v Pye, 210 P 
438, 59 CalJlpp 125 

81. Ala.—Obear-Nester Glass Co v 
Mobile Drug Co. 87 So 159, 205 
Ala. 214 

CaL—Kirkpatrick v Pye, 210 P 488, 
59CalJLpp 125 

88. Cal—Jones v Bond, 217 P 725, 
191 Cal 551. 

88. Kan.—Stokes v BAwklns, 226 
P 760 116 Kan. 259 

55 GLJ p 219 note 75 

84. Mo—Meyer Milling Co v Baker, 
App, 10 SW2d 668 affirmed 43 
8W’2d 794, 828 Mo 1246 

88 US—Griffin Mfg Co v Boom 
Boiler & Welding Co. CCA-Ohio, 
90 F2d 209, certiorari denied 58 
set 148. 802 US 741. 82 UKd. 
578—Tampa Shipbuilding & Kngl- 
neering Co v General Const. Co. 
C.C.A.Fla., 43 F2d 309, 85 A.LuR. 
1178 

Ill.—Garofalo Co v St. Marys Pack¬ 
ing Co, 90 NSL2d 292, 339 ULApp 
412 

Mich.—Staebler-Kempf Oil Co v 
Mac's Auto Mart, 45 NW2d 316, 
329 351 

K Y—43oxpns Juris cited in Distillers 
Factors Corp v Country Distillers 
Products. 71 KYB.2d 654, 658, 189 
Misc. 497 


yt—Standard OU Co of Kew York 
V Stevens, 151 A. 507, 108 Tt 1. 
55 OJ p 219 note 76 
“Valne*» 

Where a sale is Involved or con¬ 
templated, the ordinary meaning of 
the word **value" is market value, or 
the fair value between one who 
wants to purchase and another who 
desires to sell —^Bamsdall Refining 
Corp V Cushman-Wilson Oil Co, 
C CJV.Iowa, 97 F 2d 481. 

8a US—Hawkins v Fridk-Reid 
Supply Corp., CCA-Tez., 154 F2d 
88 . 

87 NY—Kelley v Upton, 12 NY 
Super 836 

55 CJ p 219 notes 77. 78 
Sense neoessltated by contraoted ac¬ 
tion 

If contract contains no definition, 
court will interpret meaning thereof 
In sense whicfii contracted action of 
parties Justifies and necessitates — 
Poor V American Locomotive Co., C. 
CA^DL. 67 F2d 626 
8& Iowa.—Wood V Allen, 82 NW 
451, 111 Iowa 97 
55 C J p 219 note 79 
Construction of designation of Qual¬ 
ity according to mercantile usage 
see infra 5 163 a. 

89 Neb—McKee v Wild, 71 NW 
958, 52 Neb 9. 

Va.—Consumers' Ice Co v. Jennings, 
42 SB. 879, 100 Va. 719 
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contract to exclude this inference,^® although a 
usage or custom of trade cannot change the mtnnsic 
character of the contract of the parties It has 
been held that, where letters from one merchant to 
another constitute the contract of sale, they will be 
read as business men would read them,^^ but it is 
also held that, where a telegpram from the seller 
contains no technical or code language, the sense m 
which other men engaged in the same business or 
trade as the seller would construe the language is 
not important®® 

d. Oonstmctioii against Par^ Using Language 

The language of a sale contract will usually be con¬ 
strued most strongly against the party using It. 

The language of a contract of sale usually will 
be construed most strongly or strictly against the 
party preparing or using it®^ The rule is commonly 
applied m cases where the seller or his agent filled 
in a form or order blank prepared by him, or other¬ 
wise prepared the contract, and it is ambiguous or 
of doubtful meaning, by constnung it in favor of 


§ 71 

the buyer®® and most strongly or strictly against 
the seller,®® resohmg all doubts and ambiguities in 
favor of the buyer®^ and against the seller,®® and 
constnung the language in the sense in whidi the 
seller had reason to believe it was understood by the 
bu\er,®® but it is also applied m cases where the 
bu>er or his representative prepared the order, or 
otherwise drew or wrote the contract, and it is un¬ 
certain or ambiguous, by construing it most strongly 
against him^ and in favor of the seller,® and resolv¬ 
ing any ambigmty in favor of the seller ® 

By force of code or statutory profusions in at 
least one junsdiction all ambiguities must be re¬ 
solved agamst the seller.® 

e. Oonstruction by Parties 

The construction put on an ambiguous sale contract 
by the parties ordinarily will govern 

If the language of a contract of sale is indefimte 
and ambiguous, the construction put thereon by the 
parties themselves ordmanly will govern® if the 
language used will reasonably permit of such con- 


go Ind.—OBhrerltt v Indiana Paper 
Co 67 NS. 281, 26 IndJlpp 287 
N Y —^laslgri V Rosensteln. 88 N Y S. 
854 8 AppDiv 600, affirmed 62 N 
SL 1124, 168 NY 678 
91. Va.->-Con8umer8* Ice Co v Jen¬ 
nings. 42 SR 879, 100 Va. 719 
9S. NY—Outlet Embroidery Co ▼ 
Derwent Mills, 172 NR 462, 264 
NY 179, 70 AX.R. 1440 
98. Old —iCingflsher Mill, etc., Co 
V Westbrook, 192 P 209, 79 OkL 
188 

9i. Idaho—Gordon v Z<oer, 66 P2d 
148, 67 Idaho 269 
55 CJr p 219 note 85 

95. Ind.—Smith v Sparks Milling 
Co. 39 N.R2d 125, 219 Ind. 576 

NY—Craine, Inc., v Platt, 49 NYS 
2d 709 

Pa.—Shrassburger v Joseph S Fin<A 
& Co, 22 A.2d 641, 843 Pa. 259 
65 C J p 219 note 86 
Trade terms, inserted in contract 
prepared by seller familiar with 
terms and written on seller's form, 
must be coustxaied most favorably 
to buyer—Horowitz v Butler Mill, 
CCJLNY. 62 F2d 800. 

96. Ark.—Wright Chevrolet Co ^ 
Kent, 28 SW2d 700, 181 Ark. 928 

Conn.—<!larleglio v Benedict St Co, 
16 A.2d 698, 127 Conn. 291. 
m—Air Conditioning Corporation v 
Honaker, 16 NJD.2d 158, 896 HI. 
App 22L 

Ind.—Smith v Sparks Milling Co., 89 
NB2d 126, 219 Ind. 576 
Mich—Petition of Hume, 246 NjW 
514, 260 Mich. 566 

NY—Craine, Inc., v Platt, 49 NYB 
2d 709 


Pa.—Sterling Mint Co v Dellen- 
harger Mach. Co., 163 A. 870, 107 
Pa.Super 287 

S.C—Sample v Gulf Refining Co., 
191 SB 209, 183 Sa 899 
Tenn.—StandaM Oil Co of liouisiaiia 
V Petroleum Products Storage Co., 
44 SW2d 817, 168 Tenn. 565 
Tez.—Brandtjen 6b Kluge v. Tarter, 
CivJbpp., 286 SW2d 660 
Wash.—National Grocery Co v 
Pratt-Iiow Preserving Co., 17 P2d 
61, 170 Wash. 675 
56 C.J p 219 note 87. 

Stlpulatloa, Inserted into contract 
by seller, if ambiguous, should be 
interpreted against him.—Haskins 
Trading Co v S. Pfeifer 6b Co., 180 
So 469, 14 IslApp 568 
Contract held not subject to rea¬ 
sonable doubt as to its meaning and 
construction within this mla—Ster¬ 
ling Mint Co V Dellenbarger Mach. 
Co., 163 A. 870, 107 Pa.3uper 287 
97 ITS—Pope & Talbot v Guem- 
sey-Westbrook Co., C.CLACal., 159 
F 2d 189 

m—Greef v Midland Dumber Oo., 
78 NR2d 819. 834 HLApp 261. 

65 C J p 220 note 88 
98;. Iowa.—New Prague Flouring 
Mill Co. V. Speaxs, 189 NW 816, 
194 Iowa 417 
65 CLJ P 220 note 89 

99 . Ind.—Wlnnemucca Water, eta, 
Co V Model Gas Flnglne Works, 
101 NJBL 1007, 179 Ind. 642. 

55 aj p 220 note 90 

1. Ky —Nusshaum v Wasbutsky, 
117 3W2d 902, 278 Ky 661. 

NY—^Reliable Press, Ina, v Bristol 
Carpet Cleaning Ca, 26 NYS 2d 

735 


70 261 AppDiv 256 reargument 
denied 26 NYS 2d 815, 261 App 
Div 899, appeal denied 26 NYS 2d 
496, 261 AppDiv 948—Edgar C 
Ruwe Co V Layne 6b Bowler 264 
NYS. 674, 288 AppDiv 426-^rrI- 
way Co V Teper, 88 NYS 2d 60. 
194 Misa 996 

Utah.—Hawaiian Equipment Co v 
Eimco Corp., 207 P2d 794. 

Wash.—Irwin v Padflc FVoit 6b Prod¬ 
uce Co 68 P 2d 882, 188 Wash. 572 
—Stephenson v Kenworthy Grain 
6b Milling Co, 56 Pfid 1801, 186 
Wash. 114. 

56 C J p 220 note 9L 
S. Ariz.—Shannon Copper Co t 
P otter, 108 P 486, 18 Arlz. 245 
Wls—Meske v Wenzel, 20 NW2d 
664, 247 Wls 598 

& Mo—^Brevard v Reichert Lum¬ 
ber Co, Apiu 287 SW 881 
4L La.—Lyons Milling Co v Cusi- 
mano, 108 So 414, 161 La. 198— 
John Holland Gold Pen Co v Roh- 
bert Optical Co., 8 La.A., Orleans, 
180 

6 CaL—Robinson v Arthur R. Lind- 
burg, Ina, 85 P2d 1057, 140 CaL 
App 669 

Iowa.—Martin v A. W Moeller 6b 
Son, 44 NW2d 845. 241 Iowa 1038 
Kan.—Ootpuz Juris cited in Kennedy 
V Glen Cove Mut. Ins Co.. 118 P 
2d 591, 594, 154 Kan. 827 
Mo—Swan-Haverstlek. Ina, v. Sie- 
bens, App., 42 S W 2d 987 
Va.—Bott V N Snellenburg 6b Co, 14 
S R2d 372 177 Va 881 
Wia—George J Meyer Mfg Co v 
Howard Brass 6b Copper Go, 18 N 
W2d 468 246 Wia 658. 

55 C J p 220 note 96. 
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struction,® and, as tending to Aow a construction 
by the parties, their subsequent conduct and declara¬ 
tions may be considered.^ It has been held that 
these rules do not apply where the contract, or the 
part thereof under consideration, is clear and free 
from doubt and ambiguity^ to such an extent as not 
to admit of construction,^ but they ha\e also been 
held to have application even though the contract 
IS not ambiguons.^^* A practical construction put 
on the contract by the parties by the performance 
thereof may prevail over its hteral terms, where 
there is a vanance 

§ 72 As to Particular Matters 

Sales contracts have been construed, In accordance 
with general principles, with respect to various particu¬ 
lar matters and provisions. 

In a contract of purdiase and sale, an express 
promise by the seller to repurchase the goods sold, 
at a stipulated price, may be mtended to confer 
on the ongmal buyer a privil^e or option or may 
be intended to impose on him a correlatite obliga¬ 
tion to resell A provision that if the bu>er should 
fail to sell to his customers, m an} year, a minitmim 
amount of material, the seller may sell additional 
material directly to consumer^ such sales being 
charged through the books of the buyer, has been 
held to have been inserted for the benefit of the 
seller, who has the option to rely on it or not, as he 
chooses The effect of a provision, in an agree¬ 
ment for the sale of a gomg busmess, that the as¬ 
sets mdude all current assets and fixed mvestments 


as per the statement of a specified day is to protect 
the bu}er, as far as current assets are concerned, 
against a decline in the book \alue below the amount 
shown on the statement of that day, and to limit to 
that statement his liability for notes and accoimts 
payable 

Share tn profits Where a manufacturer of motor 
•vehicles publicly offered to give to each retail buyer 
within a certain penod a specified sum as a share 
of the profits of the busmess, one who purchased 
a new car at retail dunng such penod is entitled 
to be paid under such profit-shanng offer, although 
the bill of sale dehvered to him recited that it con¬ 
tained the whole agreement and could not be 
changed by any other understanding,!® and although 
such bill of sale, delivered after the expiration of the 
penod specified, bore a notice that the sale in ques¬ 
tion did not come withm the offer 

§ 73. — ■ ■ Parties 

A sale contract clearly Indicating the parties will be 
given effect according to Its terms. 

A contract of sale which clearly indicates who are 
the parties thereto will be given effect accordmg to 
Its terms.!? Such a contract is binding only on the 
parties to the contract and their prmes.!* A wnt- 
ten contract by which two or more persons sell 
personal property is a joint contract where it con- 
tams no language mdicating a severance of the par¬ 
ties' liability!® Also a particular contract of sale 
may be construed as making two or more persons 


Sl Kul—C orpiui awxis died in 
Kennedy ▼ Glen Cove Mnt. Ins 
Co.. 118 P2d 691, 594. 154 Kan. 827 
55 aj p 220 note 97. 

7. Gal —Robinson v Arthur R. Lind- 
burST Inc. 85 P2d 1057, 140 Cal 
App 669 

Kan—Kennedy v. Glen Cove Hut. 

Ins. Co, 118 P 2d 591, 154 Kan. 827 
Mo—Swan-Haverstick, Inc., v Sle- 
bena, App., 42 S.W 2d 937 
Utah.—Hawaiian Equipment Co. v 
Eimoo Corp. 207 P2d 794. 

Wash.—^Poston v Western Dairy 
Products Co.. 86 PAd 66. 179 Wash. 
78. 

55 OJ p 280 note 98 
affect of voluntaxy payments 

In aeller^a action for unpaid dellv- 
eriea. buyer ia entitled to rely on 
contract aa to piice^ deapite previoua 
voluntary paymenta according to sell- 
er*8 construction of contract.—Stand¬ 
ard Oil Co of Lioulatana v Petroleum 
Products Storage Go., 44 GLW 2d 817, 
168 Tenn. 565 

S; CaL-^Rudneck ▼. Southern Cali¬ 
fornia Metal, etc.. Cik, 198 F. 775, 
184 OsL 274 
65 GU p 220 note 99. 


Ovexpaymenta aa act practical oca- 
atrnction of oontraot 
Under contract for sale which pro¬ 
vided for ‘*weighted price," buyer's 
overpayments which were founded on 
*base price" did not amount to a 
practical construction of contract, 
which was unambiguous, so as to pre¬ 
clude buyer firom recovering overpay- 
menta.—^Baker v W J Kennedy 
Dairy Co., CX:; A.Mi<di.. 77 F2d 574. 
certiorari denied 56 S.Ct. 157, 296 U 
S 634, 80 LEO. 451. 

9 Tex.—CoUlns-DeCker Go v 

Grumpier. CivJWpp.. 242 S.W 886. 

10. Tex.—^Htonble OH ft Refining 
Co V Reclamation Co., CivJLpp.. 68 
SW2d 1082, error dismissed. 

11. US—Winter V Mmer. CJLKan.. 
188 F2d 151. 

19. NT—Hyman-Michaels Oa t 
S enior ft Palmer, 198 NJBL 407. 365 
NT 866 

18. Tenn.-^oest v John A. Denle'e 
Sons Co.. 186 S.W2d 818, 174 Tenn. 
410 


14. Ky—Selke v Stewart. 86 &W2d 
88. 260 Ky 442 

15- NT—^Ford v Ford Motor Co., 
168 NTS 176, 181 AppDiv 28. 165 
NTS 1001 179 App Dlv 472 
42 GU p 767 note 1. 

18. NT—F6rd t. Ford Motor Co., 
supra. 

17. CaL—Ebeihardt t. Baas. App, 
281 P 2d 144. 

55 CJ p 220 note 2 
Bale to dealeor and not ultimate cos- 
tomer 

A contract between manufacturer 
and dealer held to show that manu¬ 
facturer sold to dealer and not to ul¬ 
timate customer, although dealer 
could apply cuatomer'a notes on pur¬ 
chase price.—Claik v International 
Harvester Co of America. 77 So 692, 
201 Ala. 166 

18;. Md.—•HomeaeOkeTU' Realty Co v 
Silent Automatic Sales Corporation, 
168 A. 841.163 Md. 641. 

19 Maas.—Armstrong Knitting 
MUls V Oakea, 144 NM 81. 149 
Maas. 897. 
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or corporations joint and several, radxer than merely 
several, purchasers On the other hand, a contract 
may be such as to bmd the buyers severally for 
their respective portions of the price and not jomtly 
for the entire pnce.*i 

Agreement by administrator to sell personal prop¬ 
erty constituting part of the estate wiU be constru^ 
to be an agreement by him m his representative ca¬ 
pacity 22 

Where sale to nonexisting corporation is attempt- 
ed to be made, and an mdividual, although claiming 
to be an agent of the corporation, gives his in¬ 
dividual promissory notes for the balance of the 
purchase price and signs his mdividual name to a 
retention-of-title contract, the sale is m law one to 
the individual 23 

§ 74 -Subject Matter 

a. In general 
b Location 

c. Source and ownership 

d. Description 

e Attachments, appurtenances, and m- 
cidents 


& JSL OeOBTSl 

The intent of the pertlee, gathered In accordance 
with the general rulea of conatructlon, governs In de¬ 
termining what property la Included In a sale contract, 
a specific designation of the subject matter by the con¬ 
tract Is controlling. 

In determming what property is mcluded in the 
contract of sale, the intent of the parties will 
govem,24 and if the language of the contract is 
ambiguous and open to construction the mtention of 
the parties as to the subject matter may be ascer¬ 
tained by the ordinary rules of construction,25 such 
as the rules that the mtent of the parties must 
be gathered from the entire contract,2« and, when 
necessary, by reference to the facts and circum¬ 
stances surrounding the transaction,27 and the con¬ 
struction which the parties themselves have put on 
the contract23 If the contract of sale specifically 
designates the subject matter of the transaction, 
such designation must control23 and cannot be en¬ 
larged by construction 30 a nght, under a sales 
contract, to designate the model desired does not 
give the buyer die nght to order certain models 
before they are manufactured *1 

Goods bought tmder an oral agreement made after 


so. Mo—nilnols Fuel Co v Mobile 
etc., R. Co, S SW2d 884 819 Mo 
899. certlo'^ri denied 49 SCt. 84. 
878 U S 640, 73 L.Ed. 555 

55 cur P 220 note 4 

an. Iowa.—^McArthur v Board. 93 N 
W 580, 119 Iowa 562 

SSL Qa.—Miller v Hinee. 89 SJBL 689, 
145 6a. 616 

Sales of personal property by admin¬ 
istrators generally see Executors 
and Administrators SS 805-322 

S8. Ga.—Powere v Brunswick- 
Balke-Collender Co, 91 SB. 1062, 
lOOaJLpp 706 

94. Iowa.—^Union Republican Oo v 
Anderson. 232 NW 492, 211 Iowa 
1 . 

Md.—Highley v PhUUps, 5 A.2d 824. 
176 Md. 463 

Utah—^Landes & Co v Fallows. 19 
P 2d 389 81 Utah 432 

Wash.—Poston v Western Dairy 
Products Co • 86 P 2d 65, 179 Wash. 
73 

55 C J p 221 note 8 

Quantity and quality of goods to be 
delivered see infra 88 167-205 

SS. Md.—Highley v Phillips. 5 A 2d 
824. 176 Md. 463 

Wash,—Poston v Western Dairy 
Products Co. 86 P2d 65. 179 Wash. 
73 

55 C. J. p 221 note 2 

9Si U S.—Refinery Equipment v 
Widmtt Refining Co.. CC.A.Tex., 
US F2d 710 

fTCJS—47 


Md.—Highley v Phillips. 5 A.2d 834, 
176 Md. 468 
55 C J p 221 note 11. 

87 La.—Louisiana Tractor Mar 
chinery Go v Henry, App, 24 So 
2d 1S8 

Md.—Highlev V Phillips. 5 A.2d 824. 

176 Md. 463 
55 GU p 221 note 12 

88. U S.—Nottingham, etc.. Oo v 
American Coal Exporting Co., D G. 
NY, 36F2d 882 
55 C J p 221 note IS 

89 Utah.—Oospns jnxls cited in 
Landes & Co v Fallows, 19 P2d 
889 892 81 Utah 483 
Wash.—National Grocery Co v 
Pratt-Low Preserving Co.. 17 P2d 
51. 170 Wash. 575 
55 C J p 221 notes 14,15 
OoatrOl over Bumber or name 
Specifications of articles contract¬ 
ed for control over mere number or 
name given in contTaet-^wan-Hav- 
erstick, Inc, v Slebens. MoJLpp, 42 
SW2d 987 

gpeolfioatUms provided bj snbooB. 
tractor 

A hrlck compaBy, which contracted 
to deliver brick according to specifi¬ 
cations provided by subcontractor, 
was not bound by spedfications in 
contract between subcontractor and 
general contractor or by govern¬ 
ment’s contract with general contrac¬ 
tor—U €, to Use of Baltimore Brick 
'Oo Y. John A. Johnson A Sons, DC. 
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Md., 68 FSupp 514, affirmed, CLGLA.^ 
163 F2d 534, certiorari denied 66 81 
Ct 1372, two cases, 328 U.S 865, 99 
LJBkL 1636 
OatOe 

Where cattle ot a certain brand, 
out of a particular herd, are sold, 
seller is not permitted to deliver any 
other kind of cattle under that con¬ 
tract; although offer to deliver oth¬ 
ers might reduce damages flowing 
from the breach of the contract.— 
Sanderson y Crowley. GLA-Tez., 139 
F2d 124. 
affect of statute 

ProviBion of statute, relating to 
delivery of wrong quantity of goods 
by seller, that it was subject to spe¬ 
cial agreement between parties; was 
held controlling in determining con¬ 
troversy between parties as to type 
of article called for by contract, rath¬ 
er than other subdivlslona—Ganger, 
Inc. V Angeli, 287 NYa 948, 159 
Misc. 464. 

sa Cal—Kuhn v VaUey Meat Oo 
78 P 2d 164. 23 CaLApp 2d 25 
Utah.—Coapas Jnxls died Sn, Landes 
& Co. V Fallows, 19 P2d 889. 392. 
81 Utah 482 

Wash.—National Grocery Co. v 

Pratt-Low Preserving Go., 17 P 2d 
51, 170 Wash. 575 
55 C J p 221 note 15 

3L us—^International Tidcet Scale 
Corporation v International Ticket 
I Scale Corporation of Chicago, Ill, 
i aCA.Dl.. 66 F2d 969 
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the expiration of the written contract are not within 
the terms of the latter.^^ 

h. Location 

A contract stating the location of the property covers 
only property within the location described at the time 
the contract Is made, or property made, grown, or ma¬ 
tured at such location 

If liie location of the property sold is stated, the 
contract or mstniment will cover only property 
which is withm the location descnbed^^ at the time 
when the omtract is made.^^ A contract to sell 
property to be made, grown, or matured at a spea- 
fied location does not cover property made or grown 
elsewhere,®® but where the place for growing is not 
^eafied it is not material 

Reserved property Where all the furmture and 
formshings m a speafied room of a house, together 
with certam designated articles, are reserved, the 
designated articles may be located in parts of the 
house other than the speafied room ®7 

c. Source and Ownei^p 

Whether or not the property sold is required to be 
derived or produced from a particular source, or by the 
seller himself. Is determined by the parties’ Intent as 
revealed in the contract. The terms of the contract may 
limit the subject matter to existing property owned by 
the eeller at the time of the making of the contract. 

Where an executory agreement of sale of property 
of a certain kmd and quahty is entered mto, and 
there is no stiptdation or other manifestation of 
mtent that the property shall be denved from a 
particular source, or shall consist of a particular 
lot, the agreement will be construed to be one for the 
delnery of property of the required class and 
quality regardless of the source from which it is 
produced,®® and even though it is made, produced, 
or manufactured by a person other than the seller ®® 


On the other hand, where the parties, by express 
stipulation or otherwise, manifest an mtent that the 
goods shall be produced from a particular source,^® 
as that they shall be manufactured^^ or packed^® 
by the seller, or in his factory^® or cannery,^* such 
intent will be given effect, but a contract for the 
sale of sugar manufactured hy the seller may be 
broad enough to cover sugar manufactured by him 
from cane grown by other persons,^® and it has 
been held that a contract to manufacture certain 
machines according to a speafied model does not 
bind the promisor to manufacture all the parts him¬ 
self There is a misunderstanding between the 
parties where the buyer intends that the property 
shall come from a particular mill of the s^er, and 
a stipulation in the seller’s letter of confirmation 
IS apt to convey that meaning, but the intent of the 
seller is otherwise.^^ 

Baseball franchise Where a franchise is the veiy 
soul of a baseball enterprise, and without it the other 
property is of little value, a provision m an accepted 
offer to purchase baseball property that the pur¬ 
chaser expects to recave the approval of a certam 
league or association to the transfer of the property 
before any payment on the purchase pnee is made 
is construed to obligate the seller to procure for the 
purdiaser the approval of,^® and a franchise from,^® 
the league or association. 

Shipment of goods A contract for the sale of 
goods to be shipped, or to arnve, by vessd does not 
necessarily require the seller to be the shipper®® 
or an arrival of the goods m his vessels.®^ 

Ownership The subject matter of a contract of 
sale will be held to extend, and to be limited, to 
existmg property owned by the seller at the time 
of the making of the contract, where its terms are 
such as to require this construction®® A sale of 


as. Tex.—Ormsby v RatclUEs, Com. 

App, 36 SW2d 1005 
88. Iowa.—Xeiman v Uatulef 210 
KW 895 

55 CJ p 221 note 18 
84b La.—Chicago Demolishing Oo v 
Werk. 126 So. 76. 12 LaJLpp 343 
55 C J p 221 note 19 
35. GaL—Sberhardt v Bass, App, 
231 P 2d 144 
55 <XJ P 221 note 20 
38. Ho—Xlebba v Missouri Meer¬ 
schaum Oo, App., 257 S.W 174 
55 C J p 222 note 21. 

81. Neb.—Damron v Nobles. 143 N 
W 812, 94 Neb 527 
Beservation generally see intra sub¬ 
division d of this section. 

38. Ga^Bussell v Camp, 78 S.SL 
60. 9 Ga.Appb 69L 


N J —Manhattan Overseas Co v 
Camden County Beverage Co., 19 
A2d 828, 126 NJLaw 42L 
38 US—A. G Lehman Co v Is¬ 
land City Fickle Co., D CMich., 208 
F 1014 

55 CJ p 222 note 25 
4a Ga.—^Russell v Camp, 72 S.B. 
60, 9 GaApp 691 

41. Ill—George J Cooke Co v HeU, 
175 HLApp 682 

4a NY—Osborn v Wilson, 198 N 
TS 241, U8Mi8c. 879 
48. Ind.—Coddington v Joseph 

CampbeU Go.. 137 NHL 679. 80 Ind. 
App 205 

44. US—Greco Canning Oo v Pas- 
tent, aCULCaL, 277 F 377 
45b US—Pharr v C D Kenny Co.. 
CGJUa., 272 F 87, certiorari de- 
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nled 48 set 57, 257 US 648, 66 
LJQd 415 

4a US—Whitcomb V Shults, NY, 
215 F 76, 181 GOA. 383 

47. La.—Lyons Milling Co v Cusi- 
mano, 108 So 414, 161 La. 198 

4a Tex.—Hassell v Gamble Cl\* 
App., 263 SW 936 

49 Tex.—Hassell v Gkunble, supra. 

sa Mass—Mann v Eastern Sugar 
etc., Co., 138 NE. 244, 244 Maes 
100 

NY—Cunningham v Judson, 2 NE. 
915, 100 NY 179 

5L NY—Fraser v Ebrheck, 27 N 
Y Super 179 

sa Ey —Waitman v Marksberr}, 
354 S.W 432, 200 Ey 1. 

55 C J P 222 note 38 
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all property and rights of property will include prop¬ 
erty held by a third person to the use of the seller 

<L DescnptioiL 

Unless sn Intention to the contrary Is shown, words 
of description generally will be construed as including 
only property fairly and reasonably falling within the 
description Property clearly excluded or reserved will 
not pass by the sale 

Unless an intention to the contrary is shown by 
other provisions of the contract,54 'Vkords of de¬ 
scription generally will be construed to include 
such,55 and only such,58 property as may fairly and 
reasonably be regarded as falling within such de¬ 
scription, but if words of general description are 
used m connection with a specific enumeration of 
articles the specific designation of the subject mat¬ 
ter will control,57 and the general description will 
include only articles similar to those ^ecifically 
mentioned.58 

Ignorance of existence of property Where broad 
and general terms of description are used for the 
evident purpose of embracmg all the property of the 
seller or all of a certain kmd, they wnll pass proper^ 


S 74 

the existence of which was not knowm to, or thought 
of by, the parties at the tune of the sale,55 but the 
sale of a specific chattel will not carry *with it \alu- 
ables secreted therein unknowm to the parties 

Resenation or exclusion While property clearly 
excluded or reserved by the language of the contract 
w^ll not pass by the sale,5i if any property falling 
within the description is not intend^ to be included 
such intention must be clearly manifested ,52 and 
wrhere a seller's offer oontaimng a reservation is 
rejected, and a subsequent order and acceptance con- 
tam no such reservation, the seller has no right to 
retam the property originally reserved.®* 

e. Attadments, Apprutenaaioes, and JhddsntB 

The sale of an article generally Includes all appur¬ 
tenances and attachments necessarily accompanying It, 
the sale of a business usually carries with It articles. In¬ 
struments, and privileges necessarily Incident thereto 

The sale of a specific article wnll generally include 
all appurtenances and attachments necessarily ac- 
companymg it ,84 but separate and disbnct articles 
not properly attachments or appurtenances of that 


53. Gs.—Woodward v Solomon, 7 
Ga. 246 

54. Mo—Phillips T Jones, 20 Mo 
67 

55. Ind.—^Taylor v Altgelt, App, 65 
M.BL2d 68 

Utah.—Landes 6b Co v Fallows, 19 P 
2d 889 81 Utah 482 
55 CJ P 222 note 41. 

"Slrtf’ held to Include 'sand.*'— 
Hiffhley v Phillips, 5 A.2d 824, 176 
Md. 463 
"Interest^’ 

In contract of sale of a business 
providing that seller agreed to sell 
and assign to purchaser all other 
interests which they might have in 
the business the word 'interest** 
meant a valuable property or right, 
forming a part of the business sold a 
part of said business and its assets 
—West V Nichols, Mo App, 227 S.W 
2d 760 

53. CaL—^Euhn v Valley Meat Co, 
72 P 2d 164, 28 CaLApp 2d 25 
Utah.—Corpus Furls quoted in Landes 
& Co V Fallows 19 P2d 889. 892, 
81 Utah 482 
53 C J p 222 note 42 
*«orsp” 

The term "scrap material*’ has a 
distinct and unmistakable trade 
meaning decidedly foreign to. and not 
inclusive of, Diesel engines, motors, 
and accessories thereto; Terrous 
scrap** held not to include engines, 
motors, or accessories thereto on ves¬ 
sels.—Michael Flynn, Ino., v U S, 
80 CtCL 194 

"Snbsorlpfttou list and aooouats^ 
Contract for sale of newspaper 


plant, including * subscription list and 
accounts* held not to Include ac¬ 
counts for advertising and Job print¬ 
ing buyer not demanding them for 
over five years—Union Republican 
Co V Anderson, 232 NW 492, 211 
Iowa 1. 

57 Fla.—’Harrell v Durrance, 9 Fla. 
490 

58. Mo —Corpus Fnzis oLted in 
West V Nichols, App, 227 SW2d 
760, 762 

55 CJ p 228 note 45 

59 Mo —Corpus Fnzla cited Sn 
West V Nichols, App, 227 SW2d 
760, 761. 

55 O J p 238 note 46 

60 Pa.—'Huthmacher v Harris, 88 
Fa. 491. 80 Am.D 503 

3L NT—^Durant v Whedon, 194 N 
TS 126 201 AppJDiv 196 
55 C J p 228 note 48 
An enoeption of lumber, etc., from 
the bill of sale includes blocks and 
timber used as the foundation for 
lumber piles —Schnitser v Panhandle 
Lumber Co, 128 P 2d 501, 14 Wash.2d 
434. 

68. Ky—EUis v McCorznaok, 218 B. 

W 2d 891, 809 Ky 576. 

65 CJ p328 note 49 
Btllsr held not p reo luflefl from 
Ing eneluslon 

Writing executed by seller in con¬ 
nection with sale of hotel furnish¬ 
ings, which writing acknowledged re¬ 
ceipt from buyer of a payment on 
hotel, and fixed terms of continued 
pasnnents, but did not contain a list 
of furniture in hotel, did not preclude 
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seller from contending that certain 
furnishings were not included in sala 
—^McGaughan v Posey. 167 SW2d 
498, 205 Ark. xix. 

63. Wis—Farmer ▼ Pick Mfg Cot, 
277 NW 668, 227 Wla 99 

64. Tex.—Christian v Moore, Civ 
App, 252 S W 1116 

55 C.J p 223 note 60 
Container 

(1) Ordinarily container, on pur¬ 
chase of commodity, passes to pur¬ 
chaser as incident thereof.—-Deep¬ 
water Oil Refineries v Ramsey, DC. 
Okl., 69 F2d 846, affirmed, CCA., 
Ramsey v Deepwater Oil Refineries, 
65 F2d 981. 

(3) Where seller shipped goods in 
drums subject to agreement that 
drums would be returned or paid for, 
buyer was liable for value of unre- 
tumed drums in absence of waiver by 
seller—Reliance Varnish Co v Mul¬ 
lins Lumber Co, 48 S.H.2d 658, 213 
SC 84. 

(8> Title to drums, in which oil, 
sold at per gallon rate, was shipped 
on buyer’s orders, did not pass to 
buyer luider contract providing for 
shipments in tank car lots or barrela 
—Ramsey v Deepwater Oil Refin¬ 
eries, CCLAOkL, 65 F2d 9SL 

(4) Sale of grain in sa<^ in ab¬ 
sence of evidence to contrary, in¬ 
cludes also sadka 

Ark.—Burr v Williams. 28 Ark. 244. 
Tex.—^Texas Standard Ootton-Oll Co. 
V National Cotton-Oil Co., Tex.Clv. 
App.. 40 SW 169. 
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wluch IS speafically designated will not pass and, 
if the contract expressly includes appurtenances, on¬ 
ly such articles will pass as are properly appurtenant 
to that which is expressly designated.^^ 

Sale of business or stock of goods The sale of a 
business will usually carr> with it such articles, in¬ 
struments, and pnvileges as are necessarily inadent 
thereto,such as the account boolcs,®^ corre¬ 
spondence,^^ and pendmg contracts,^^’ but not an in¬ 
surance policy transferable only by mdorsement and 
with the consent of the msurer,^i a tax refund,^^ 
or corporate stock representing an mvestment made 
out of the profits of the business,^* and ordmanly 
the sale of a business or stock of goods will not 
carry with it money on hand or deposited in a 
bank,74 although particular contracts may be proper¬ 
ly construed m connection with the surrounding 
circumstances to include sudi a fund.^^ 

§ 75. — Price, Expense, and Costs of 
Transportation 
a. Price 

b Expenses generally 
c Freight charges 


d. Insurance 

e. Taxes and customs duties 
a. Fnce 

(1) In absence of contract provision 

(2) Under contract provision 

(1) In Absence of Contract Provision 

A sales eontraet not referring to price Implies an 
agreement to pay a reasonable price, or what the prop¬ 
erty Is reasonably worth, or Its market price or value 
which ordinarily Is to be determined as of the time and 
place of delivery and from sale In the regular course of 
business. 

A contract of sale which makes no reference to 
pnce will be construed as implying an agreement 
that the buyer shall pay a reasonable pnce or what 
the property is reasonably worth,^^ or, as sometimes 
stated. Its market pnce or value,^^ the reasonable 
value of the property being deemed to be its market 
value,^^ or, at least, the reasonable value ordinarily 
IS to be detenmned by the market value,^^ although 
this IS not necessanly or always the case,^^ par¬ 
ticularly in the case of sales at retail^^ or on 
credit®* 

The reasonable or market value ordmanly should 


65. Pa.—Huthmacher v Hiarris, 88 
Pa. 491, 80 AiilD 502 
55 CLJ p 223 note 51. 

68. Wash.—MeVeety v HaycA 191 
P 401, 111 Wash. 457 
55 CLJ P 223 note 52 
87 XJ—West Paterson Sand A 
OTa\el Co V. Great Xotch Corpo¬ 
ration, 158 A. 592. 107 X.JLaw 309 
55 C J p 223 note 58 
Good will see Good Will 9 8 
SSL US—Putnam v Turney, etc., 
Co.. C.aOhio. 95 F 56 
XT—American Typefounders* Co ▼ 
Conner, 26 XYS 742 6 Xisa 891. 
89 Mich.—Beal ▼ Chase, 31 Mich. 
490 

70u Wia—^Harrigan v Gll<diri8t, 99 
N W 909. 121 Wis. 127 
71. Ala.—iJackson v Millspangh, 15 
So 676, 108 Ala. 175. 

78. La.—Fletcher v Wlnnfield Bot¬ 
tling Works, 107 So 103, 160 La. 
26L 

73. Colo—Althoff Mfg Co T Alt- 
hofl; 123 P 826. 52 Colo 501 

7^ TemL—^Hayes ▼ Lewlsburg' 

Bank, Ch., 39 S.W 753 
Tex.—West v Carlisle, 341 S.W 471, 
111 Tex. 529 

75. VL—McGowan T. GrilBn, 37 A. 

298. 69 Vt. 168 
55iaJ.p233note6X. 

78, UJSL—peech Aircraft Coyp ▼ 
Ross, CLC.A.Kan., 155 F,3d 615— 
Patteraon-Ballach Corp v. Byron 


Jackson Oo., CCJLCUL, 145 F2d 
786 

Cal —Great Western Distillery Prod¬ 
ucts, Inc. V John A. Wathen Dis¬ 
tillery Co, 74 P2d 745, 10 CaL2d 
442—Avalon Products v Iientlnl, 
219 P2d 485, 98 CalJtpp 2d 177— 
BedeU v Mashburn, 197 P 2d 98, 87 
Cal App 2d 417—Charles Brown & 
Sons r White Lunch Co., 268 P 
490 92 Cal App 457 
Or—^EUlingsworth ▼ Shannon, 88 P 
2d 298, 161 Or 106 

Vt.—^H. W Myers & Son v Felopulos, 
76 A 2d 652, 116 Vt 364. 

55 OJ p 224 note 68 

Fallare of third person to fix pzlee 
Where contract to sell provides 
that price shall be fixed by a third 
person, but such person fails to fix 
price under terms of contract with¬ 
out fault of either party, if delivery 
of any part has been made to buyer 
he must pay a reasonable price there¬ 
for—Altchison v Anderson, CLA^Al- 
aska, 183 F2d 922 

Beoovmr in exoess of estimated costs 
Under open price contract seller 
was not precluded firom recovering 
amount in excess of estimated costs. 
—Alvey Conveyor Mfg Co v Kansas 
City Terminal Ry Go.. 203 S.W2d 
60$. 356 Mo. 770 

Fxoilt on psracnZax sale; 2os8 on 
jnles geaeEsUy 

Under open-price oonfraet price 
computed by seller was not unreason¬ 
able because he allegedly ma^a a 
profit on the partieular sale and sus¬ 
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tained a loss on engineering sales 
generally for the year—Alvey Con¬ 
veyor Mfg Co V Kansas City Ter¬ 
minal Ry Oo., supra. 

Overhead 

Under open-price contract for sale 
of conveyor belt system, sale held 
properly classified as an engineering 
sale, rather than a merchandise sale, 
in computing overhead, buyer was 
not Improperly charged o\ erhead 
which included drafting and other ex¬ 
pense items not directly involved in 
the contract, and was not improperly 
required to pay overhead on items 
which were shipped direct to buyer 
by other manufacturers, in view of 
evidence of a general custom.—Alvey 
Conveyor Mfg Co v Kansas Citj 
Terminal By Co., supra. 

77 Cal—Wallace v Crawford. 69 P 
2d 455. 21 CaLApp 2d 394 
Ky —Heidelberg Brewing Go v K F 
Pilchard Ca. 200 SW2d 128. 804 
Ky 109 

55 aJ P 224 note 64. 

78; Fla.—^Yulee ▼ Canovs, 11 Fla. 
9 

Mo —Wagoner Undertaking Co v 
Jones. 114 SW 1049, 134 MoA.pp 
lOL 

79. Miss.—Paxton v, Meyer, 63 Miss. 
445 

80; Midi.—James v Mnier, 33 Mich. 
228 

Miss.—Paxton v Meyer, 68 Miss. 445 
8L Misa;-^^-Paxton v Meyer, supra. 
88. Miss.—Paxton v. Meyer, supra. 
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be determined as of the time and place of deli\ ery 
but accidental causes or mampulations of the market 
may prevent the market pnce at the particular date 
from being the proper standard.^^ The market pnce 
should also be determined by the general market 
pnce for which the goods would sell in the regular 
course of business,85 under the usual and ordinary 
course of lawful trade and competition,8 5 and not 
such pnce as the seller might demand^? or some 
particular buyer be willing to pay;®* and it must be 
the market pnce for similar transacbons according 
to whether the sale in question is at vrholesale or 
retail*® or for cash or on credit®® 

If the parties to a sales contract ha've, by any 
course of dealing, made it possible for any rea¬ 
sonable man in their position to understand their 
intention as to the pnce, it will be fixed by this un¬ 
derstanding based on a preinous course of dealing 
as effectually as though stated in words ®i 

(2) Under Contract Provision 

(a) In general 


§ 75 

(b) Market price 

(c) Cost, m\oice, or wholesale pnce 

(d) Change, readjustment, or fluctuation 

(a) In General 

In the absence of fraud, oppression, or mistake, the 
price fixed by the sale contract will control, a provi¬ 
sion as to the method, measure, or basis for determining 
or computing the price must be followed 

Where the pnce of the property sold is fixed by 
the contract of sale, such pnce will control,®® in the 
absence of fraud, oppression, or mistake,®® and re¬ 
gardless of the actual value of the goods,®^ or the 
cost to the seller of manufactunng them,®* or of an 
error in the bilhng ®5 If the contract contains pro¬ 
visions as to the pnce but they are not clear or 
certain, the price must be determmed by the ordinary 
rules of construction ®^ If the contract provides 
for the pajnnent of a reasonable or just pnce, and 
the parties are unable to agree on what is reasonable, 
just, or equitable, the courts will imply that the par¬ 
ties intended the court to determine a reasonable 
pnce.®® 


83 Old—'Wilkins v Jackson, 227 P 
882. 100 Okl 148 
55 C J P 224 note 70 

84. Miss.—Paxton v Meyer, 58 Miss. 

445 

85. Mo—Wagoner Undertaking Co 
V Jones. 114 SW 1049, 184 Mo. 
App 101. 

66CJ P 224 note 72 
88. Mich.—^Lovejoy v Michels. 49 K 
W 901, 88 Mich. 15. 13 770 

55 CLJ p 224 note 73 
817 Fla.—'Tulee v. Canova, 11 Fla. 
» 

88. Fla.—^Tnlee v Canova, supra. 

88 Miss.—'Paxton v Meyer, 58'Miss. 

446 

NY—Kittle V Huntley. 23 NT.S 
519. 57 Hun 617 

90. Miss.—Paxton v Meyer, 58 Miss. 
446 

MU US—A. M Webb & CO v Rob¬ 
ert P MUler Co, CAJ>a., 176 F2d 
678 

8S. US—Taller 4b Cooper v Illu- 
minating Blee. Co, CAUL, 172 F 
2d 625—'Marlin-Rockwell Gorp v 
U S, DCOkL. 80 CtCl 394. 

Mo—Sniis Gray MilL Co v Shep¬ 
pard, 222 aw 2d 742 859 Mo 506 
NJ—New York Sash 4b Door Cb v 
National House 4b Farms A8s*n, 36 
A2d 891, 181 MJTJaw 466. 

Wfluh.—Shell Oil Co of California v 
Wright, 8 P 3d 106; 167 Wash. 197 
WfA—George J Meyer Mfg Go ▼ 
Howard Brass 4b Copper Co., I® N 
W 2d 468, 246 Wte. 658. 

66 CJ p 224 note 78 
SnspleBieatel agreement ooatKoniJig 
Pa.—General Utilities Qorp v Petrol 
Cozp.. 38 A2d 71, 360 Pa. 26. 


Pact that buyer does not pay pries 
wlieiu. due does not warrant Increase 
of price over that fixed by contract. 
—'Potts V Mathieson Alkali Works, 
181 S SL 521, 165 Va. 195 
Agreement fox Interest at highest 
conventional rate.—Mente 4b Co v 
Roane Sugars, 6 So 2d 731, 199 Ijs. 
686 

2bim forfeited under prior oontraot 
held not deductible from purchase 
price provided in new contract.—Lee 
4b Edwards Corp v Carlton, 191 So. 
453, 140 Fla. 242 

83. Wash.—SheU Oil Co of Califor¬ 
nia V Wright, 9 P 2d 106, 167 Wash. 
197 

55 CJ p 224 note 78 CaJ 

94. G€U—Fal\ey v Richmond, 13 S. 
E 361, 87 Ga. 99 

55 C J P 234 note 79 
Rsllnuftft on quotatiOBS 

Where subcontractor relied on mar 
terlalman*s quotations in submitting 
bid to general contractor, subcontrac¬ 
tor was liable for materials furnished 
at price quoted and not at higher 
price cnrrent at time material was 
actually furnished.—U S ex reL J R 
Klein Iron & Foundry Co v James 
McHugh Sons, UCOkL, 21 FSupp 
202, affirmed, CCLA, Crane Co v 
James McHugh Sons, 108 FAd 56 

95. Mich.—Locdcev Priestly Ebcpress 
Wagon, etc., Co., 39 NW. 64, 71 
Mleh. 263 

96. Ind.—'Hers Straw Co v Capitol 
Paper Co. 24 NK2d 921, 216 Ind. 
663. 

97 U.S.—'Baker v W J Kennedy 
I>alry Co.. CCJLMIch., 77 F 2d 674, 
certiorari denied 66 RCt 157, 296 
US 624, 80L.Ed 461. 
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Cal—Boston Iron A Metal Co. ▼ 
Rosenthal, 156 P2d 963, 68 CalApp 
2d 564—^Texas Co v Todd, 64 P 2d 
1180 19 GslApp 2d 174 
UL—Chicago Daily News v Kohler, 
196 NJS 445, 860 IlL SSL 
Pa.—R p Goodrich Co v Wilson, 10 
A2d 422, 337 Pa. 888. 

55 C.J p 225 note 81. 

Oontraot held not amUgnous 
U S —Baker v W J Kennedy Dairy 
Co., CiCJLMich., 77 F3d 574 cer¬ 
tiorari denied 66 SCt. 167, 296 U 
S 634, 80 LEd. 45L 
Ark.—Standard Rice Co v R D 
Dilday Ino, 87 SW2d 688, 191 
Ark. 754—Smith Arkansan Traveler 
Oa V General Tire A Rubber Co, 
28 SW2d 713, 183 Ark. 818 
Itaaotloal ooBstmotloa by pasties op^ 
erstlBg as estoppel 
Wla—George J Meyer Mfg Co v 
Howard Brass A Copper Co, 18 N 
W 3d 468. 346 Wls 558 
Ceiliag piloe 

Iowa.—Martin v A W Moeller A 
Son. 44 NW3d 846, 241 Iowa 1033. 
Neb—''Vn^son A Co v Ffemont Cake 
A Meal Ca, 48 NW2d 667, 158 
Neb 160, certiorari denied Fre¬ 
mont Cake A Meal Co v Wilson A 
Co.. 72 set 26, 242 US 312, 96 
REd. -- 

Bxovlaion as to aouroe of pay m e n t 
Agreemefit providing, among other 
things, for pasnnent for goods by re- 
mlttltng not less than half of cash 
receipts from resale held not to lim¬ 
it buyer^s liability to half of such re¬ 
ceipts.—&ll V H. C Whitmer Co., 
168 SJS 636. 48 GaApp 367 

98. US—Beech Aircraft Corp v 
Ross, C.CA.Kan.. 155 FSd 615 
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Proznsion for determmaiion of price Where a 
contract of sale does not expressly and definitely 
state the price or the aggregate amoont to be paid, 
but pro\ides a method, measure, basis, or standard 
by which it is to be determmed or computed, the 
provision, properly construed,must be followed,*- 
and the price as thus established will control and be 
binding on the parties,^ provided the estimate ac¬ 
cording to the method agreed on is a correct one ^ 
So deductions may be made for foreign suostances 
and lower grades, where there is pro\ision m the 
contract to such effect^ 

Absence of objection Although the seller does 
not stnctly compl} with his part of the contract \\ ith 
respect to the character of the goods or time of 
dehvery, the contract price will control if the buyer 
accepts the goods without objection under the con¬ 
tract,^ but m such circumstances the contract pnce 
has been held not to control despite the buyer’s 
failure to reject the goods, where such rejection is 
impracticable ^ In the absence of fraud or mistake, 


and when not objected to within a reasonable time, 
an account rendered,^ or a notification of the seller 
the buyer that the account will be adjusted at a 
certain pnce,^ is binding and conclusive as to pnce 

Discount A cash discount has been said to be 
authontatively recognized as not bemg a deducbon 
from the purchase pnce,® and to relate simply to the 
mode of payment which may, if observe^ operate 
as a satisfaction of the pnce to be paid by the ac¬ 
ceptance of a smaller sum^® The unqualified ac¬ 
ceptance of invoices not providing for a discount 
constitutes an adoption thereof and precludes the 
claimmg of a discount*-*- 

(b) Market Pnce 

A provision as to the market price will be given ef¬ 
fect In accordance with its terms, a provision making a 
posted or published market price or quotation, as In a 
trade publication, the standard for fixing the price will 
be given effect, unless the standard falls 

Where a contract expressly based on the market 
pnce is clear, defimte, and unambiguous, it will 


99 US —Beech Aircraft Corp v 
Ross, supra;—Longhorn Rooting 
Products V Fllntkote Co, C CA. 
Tex.. 141 F2d 466—Midland Talley 
R. Co V Railway Express Agen¬ 
cy, C aA.Okl 105 P 2d 201—Paclllc 
Portland Cement Co v Westvaco 
Chlorine Products Corp DCCaL, 
77 F Supp 406 

Ark —^Browne-Brun Wholesale Gro¬ 
cery Co \ Ritchie Wholesale Gro¬ 
cery Co., 47 8W*2d 51. 185 Ark. 
1188 

Ran.—Stockman v Farmers Union 
Central Co-op Exchange, 190 F2d 
407 164 Kan 670 

Mich.—^Baru \ Duprey 87 KW3d 
775, 325 Mich. 105 

Neb —Shepard v Shepard, 15 N W 2d 
195 145 Neb 12 

NY—Price v Spielman Motor Sales 
Co., 26 NTS 2d 885, 261 AppDiv 
626 

Pa.—B F Goodrich Co v Wilson, 
10 A.2d 422, 337 Pa. 833 
Wash.—Kelb-Sprinerleld Tire Co v 
True’s Oil Co.. 184 P 2d 827, 29 
Wash.2d 8 

Wls—National Cheese Producers* 
Federation v J S Hoffman Co 
250 NW 775, 213 Wis 84 
55 CJ p 225 note 82 
Sals held l2L gross and not by unit, 
with respect to price —Taylor i Alt- 
gelt, 67 N£.2d 531, 224 Ind. 288 
Sized prioss of oars; selsotion of 

When a contract of purchase re¬ 
lates to a new car of a spedfled make, 
and the prices of cars of that make 
are standard and fixed, it is obvious 
that the parties contract with refex^ 
ence to such fixed prices, and the se¬ 
lection of the model determines the 
price to be paid.—Mclllmoil v Fraw- 


ley Motor Co, 213 P 971, 190 Cal 
546 

Tank wagon ptioe as basis 
Where contract provided that buyer 
should pay for gasoline on basis of 
seller's local tank wagon price, in¬ 
tention of parties was to give buyer 
benefit of reductions in actual pric¬ 
es, not to require him to pay any 
price published by seller—Standard 
Oil Co of Louisiana v Petroleum 
Products Storage Co, 44 S W 2d 817, 
168 Tenn. 565 

L US—^Beech Aircraft Corp v 
Ross. CCA.Kan., 155 F2d 615 
Ala—Corpus dtiris dted in Hamilton 
\ O'Rear, 141 So 565 567, 224 Ala. 
625 

Colo—Tallman v Smith, 148 P2d 
581, 112 Colo 217 

Mich—^Baru v Duprey, 87 NW2d 
775, 825 Mich. 105 
53 C.J p 225 note 83 

8. Ark —Smith Arkansas Traveler 
Co T General Tire & Rubber Co, 
33 S W2d 712, 182 Ark. 818 
35 CJ p 226 note 84 
Price fixed by designated third pear- 
son, in accordance with contract of 
sale, is conclusive on parties in ab¬ 
sence of fraud or mistake —^Altchison 
V Anderson. C A.Alaska, 183 F 2d 922 
Claiin for o ver paym ent barred 
Wls —National Cheese Producers* 
Federation v J Sw Hoffman Co, 250 
N W 776, 213 Wis 84. 

3. Nev—Phipps v Hnlly, 1 P 669, 
ISNev 183 

55 C«J P 826 note 85 

4. La—Guerlnger v M. Kaplan ft 
Sons. APP • 157 So 763 

742 


5. Mo—Wheeler v Mabrey, 65 Mo 
166 

55 aj p 226 note 87 

6. US —^Dungan v Potlatch Lumber 
Co, eCA.Wash., 48 F2d 716 

7. HI —^B S Green Co v Smith, 52 
lUApp 158 

NT—^Lefurgy v Stewart, 28 NTS 
587, affirmed 85 NB. 898, 140 NT 
661. 

8. CaL—Cowell v. Snyder, 116 P 
961, 15 CalApp 684. 

9. Cal—Weco Products Co v Mid- 
City Cut Rate Drug Stores, 181 P 
2d 856, 55 CalApp 2d 684. 

DC.— It. J Peacock Canning Cb v 
Commodity Credit Corp, GA., 185 
F 21 894 

la US —Ballard v Thomas, Md., 19 
How 882, 15 7j.Ed. 690 

DC—J Peacock Canning Co v 
Commodity Credit Corp., CA., 185 
F2d 894 

Bight to disooTint held Shown 

US—^Miravalle Supply Co v El 
Campo Rice Mill Co, CA.Mo, 181 
F 2d 679, certiorari denied El Cam¬ 
po Rice MilL Co v Miravalle Sup¬ 
ply Co, 71 SCt. 56, 840 US 832, 95 
LEd 604 

IlL—Spero Elea Corp v Wilson, 71 
NR2d 827 880 I11APP 622 

Sisoonnts hSld not waived 

U S.—Miravalle Supply Co v El 
Campo Rice MIU Co, CA.Mo, 181 
F 2d 679, certiorari denied El Cam¬ 
po Rice MilL Co v Miravalle Sup¬ 
ply Co.. 71 S Ct. 56, 840 U S 822, 
95 L.Bd. 604. 

XL NT—Methuen Hbel Co v Tup- 
per, Ino.. 41 NTS 2d 857. 
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be gi’icn effect in accordance with its terms,and 
if It IS ambiguous its effect will be detenmned by 
the ordinary rules of construction^^ A contract 
making a provision as to price, but not expressly 
referring to the market price, may be construed to 
be based on that price 

Time and place generally Unless the contract 
provides that it shall be determined as of some 
other time or place,^® the market price vnll be taken 
as the market price at the time and place of de* 
livery,proiuded there is a market price at such 
time and place if there is no market price at the 
place of delivery, the price is to be determined at 
the nearest place where the goods have a market 
price,^* by the addition or reduction of the difference 
in the cost of delivery,^® and if there were no sales 
at the particular time reference should be had to 
sales nearest in time 

Date selected by one party If the contract pro¬ 
vides that one of the parbes may select a date as of 
which the market price is to be determined, it will be 
construed as requiring the selection of a date subse¬ 
quent to,*l or at least coinadent with,^^ that on 
which the selection is made, the selection of a past 
date IS without legal effectIn the absence of 
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any express limitation the date is to be selected 
withm a reasonable time If no selection is made 
within the time limited, the market price at the time 
and place of delivery or, under some contract 
profusions and the construction placed thereon, the 
market price on the last day of the limited penod,^* 
will control Notice of the selection of a day by the 
seller is sufficient where he does all that is reqmred 
of him under the arcumstances 

Posted or published quotation. A contract provi¬ 
sion making a posted or published market price or 
quotation the standard for fixmg the price will be 
accorded effect,unless the standard fails 

Quotations tn trade publication Where the con¬ 
tract provides for a price based on the market price, 
at a certain place, for an article of a certain de¬ 
scription, as quoted m a specified trade paper, the 
pnee IS to be determined by the quotations for the 
article of that descnption,^^ and not by quotations 
for an article of a different description, but which 
may be applicable to the seller’s product and whidi 
are added by the trade paper after the making of the 
contract,^^ or the quotations of which contmued to 
be published after cessation of pubhcation of quota¬ 
tions of the article sold.^^ On the other hand, an 


18. Ind^Abshire v Smith, 156 NSL 
408 86 InfLApp 854 
Tex.—American Refining Co v Star 
ley, CivApp. 274 aw 272. 

18. US—Corbett v Winston Elk- 
hom Coal Co, aCJLKy, 296 F 
577 

55 CLJ p 226 note 98 
14L Pa.—Potter v Lieitenberger 
Mach. Co, 70 A.2d 390, 166 Pa.Su- 
per 81. 

55 C J p 226 note 91 
15. Ga.—Rose v Taylor, 106 S.R 
922, 26 Ga.App 700 
55 G.J p 226 note 94 
la Neb—Jorgensen v J C. Robin¬ 
son Seed Co., 199 NW 855, 112 
Neb 578 

55 C J p 226 note 95 
17 Me —South Gardiner Lumber 
Co V Bradstreet, 53 A. 1110 97 
Me. 165 

18. Me —South Gardiner Lumber 
Co V Bradstreet, supra. 

18. Me —South Gardiner Lumber 
Co V Bradstreet, supra. 

ao. Me.—South Gardiner Lumber 
Co V Bradstreet, supra. 

8L Na—HcNeely v Carter. 28 N 
C. 14L 

22. Ala.—Tones Cotton Co. ▼ Snead, 
58 So 988, 169 Ala. 566 

88. Ind.—Spencer v Treanor, 137 N 
K 666, 79 Ind.App 178. 

55 C J p 226 note 8. 


84. HL—Handwerh v Oswood, 28 

niApp 282 

85. NC—Carter ▼ MdNeely, 28 N 
a 448 

55 C J p 226 note 5 
88. Ind.—^Elijah v Burhland, 140 
N B. 915 80 IndJVpp 859 
Mich.—Lang v I«eonard. 219 NW 
610 242 Mich. 472 

87 Tex.—Smith v Duncan, Com 
App, 209 SW 140 
55 CJ p 226 note 7 

88. Colo—Johnson Oil Sk Refining 
Co V Elder, 42 P2d 610, 96 Colo 
814 

55 C J p 227 note 8 

Posted retail price as including tax¬ 
es 

Conn.—Ciarlegllo v Benedict & Co, 
16A2d598 127 Conn 291 
Petermlnatloa of posted price by 

seller 

Service station operators could not 
complain because contract into which 
they deliberately entered let oil com¬ 
pany determine posted tank wagon 
price of gasoline, determining price 
to operators.—Shell OH Co of Cali¬ 
fornia V Wright, 9 P.2d 106, 167 
Wash. 197 

Change in mstliod of quotatlom 
Where contract was made Inoor^ 
poratlng a quotation in an outside 
agency as a method for determining 
the price, and later the agency 
changed its method of quoting pric¬ 
es, contract was not abrogated, but 
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price was properly determined by 
taking in the new quotations, the 
equivalent of the quotation existing 
at the time when the contract was 
made—Bamsdall Refineries v Bir- 
namwood Oil Co, CLCLAWis., 81 P 
2d 569, certiorari denied Blmamwood 
Oil Co V Bamsdall Refineries, 57 S. 
Ct. 488 800 US 656, 81 L.Bd. 866 

89 US—liouisville Soap Ca v 
Taylor, CCJLKy, 279 F 740, cer¬ 
tiorari denied 42 SCt 586, 269 U& 
588, 66 L.Ed. 1075 
55 C.J p 227 note 9 
Bburket price geaefaXly prevafliag 
Where contract provided that busi¬ 
er should pay posted retail market 
price at place of delivery on day of 
delivery, and there was no posted re¬ 
tail nmrket price at such place, price 
must be determined by retail market 
price generally prevailing at time 
and place of delivery ^Ferguson v 
Associated Oil Cb., 24 P2d 82, 178 
Wash. 672 

SOU Md.—Mi<^ovltx V Eastern toll¬ 
ing Mill CO. 148 A. 886, 167 Md. 
486 

3L Md.—Michlovitx y Eastern Roll¬ 
ing Mill Co supra. 

88. US—Shell Petroleum Corp. v 
Victor Gasoline Co., CCAuOkl. 84 
F2d 676, certiorari denied Victor 
Gasoline Co v Shell Petroleum 
Corp, 57 set. 813, 299 US 619 
81 L.Ed. 450 
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unambiguous contract provision for ascertaining the 
price by averaging the market pnce quotations in a 
certain trade journal, and making no mention of 
grades of the product, will be accorded efFect,^® not¬ 
withstanding the facts that, after the making of the 
contract, the trade journal changes the manner of 
quotation so as to show the market pnce of different 
grades of the product,^^ and, because of changed 
conditions, there is a greater spread m price be¬ 
tween the difterent grades than existed at the time 
the contract was made 85 A contract of sale at 
market pnces quoted m a speahed trade journal 
does not make such journal a valuer of the prop¬ 
erty,*® or require that the pnces be established 
m an open and competitive market.*^ 

(c) Cost, Invoice, or Wholesale Pnce 

^*Coat price’* refers to the original coat price, and 
means the actual cost or the amount actually paid for 
the goods The price stated In an Involoe accompanying 
goods Is controlling where the provision as to price In 
the contract Is baaed on the Invoice price or the goods 
and invoice are accepted without objection Under a con¬ 
tract to deliver “at wholesale price,’* the price Is the 
wholesale price at the time of demand 

In the case of a sale of goods made at, or based on, 
the cost price, the meaning of the term "cost price" 
depends on the situation of the parties*® and the 
circumstances under which it is used,*® although, as 
applied to a retail stock of goods, it usually refers 
to the cost at wholesale It refers to the onginal 
cost pnce,®^ and means the actual cost®* or the 
amount actually paid for the goods,®* but in deter- 
mming the cost pnce, the cost of freight paid may 
be added to the onginal cost®® If the goods have 
not been paid for b 3 the seller, the cost pnce is the 
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amount which he would ha've to pay at the time of 
his sale to the second bu>er ®5 

Under an agreement to pay such pnce as the 
seller may have paid, the pnce is the amount ac¬ 
tually paid,®® and no deduction will be made for 
commissions received by the seller acting as a broker 
for the sale of the goods m question and other like 
goods ®7 Invoices to the seller may be controlling as 
to the cost pnce to him.®* A contract for the sale 
of articles at a dehmtely stated imtial pnce, with 
a pronsion for a subsequent increase or decrease as 
the price of onl> one of the raw materials fluctu¬ 
ates, is not a “cost plus contract”®* 

In a “C 7 F” contract, the letter “C" is used as 
an abbreviation of the word “cost,”5® and the pnce 
specified mcludes the cost of the goods®! at the 
pomt of shipment,®* as well as the cost of obtammg 
customary insurance thereon, as discussed infra sub¬ 
division d of this section, and freight charges, infra 
subdivision c of this section. 

Prtce marked on goods as the cost pnce is not 
necessanly such ,®* but a contract providing that the 
marked pnce shall be taken as the contract pnce is 
binding m the absence of any fraud in marking the 
goods 5® 

Cost of fnanitfacttire and similar costs The ex¬ 
pression “cost of manufacture," as used m a con¬ 
tract of sale, should be so construed as to cover the 
actual cost of manufacture,®® and, henC^ the sdler 
is entitled to the benefit gained by his purdiase of 
the property for less than the cost of manufacture ®® 
"Original capital cost” has been held not limited to 
whate\er may appear on the sdler’s books as the 
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83. US—American Car, etc., Co v 
East Jordan Furnace Co, G.G.A.I1L. 
275 F 78a 

84i U S.—American Car. eta, Co v 
Sast Jordan Furnace Co. supra. 

36. US—American Car, eta, Ca v 
East Jordan Furnace Co, supra. 

83. KT—^Boret v. Voselstein, 177 
KYa 402, 188 AppDlv 605, af¬ 
firmed 180 XE. 898. 230 XY 578 

8T. NY.—Boret v YoseZsteln, su¬ 
pra. 

38, Iowa.—Sylvester v Ammons, 
101 N.Tr 78t, 126 lows 140 

83. Iowa.—Sylvester v. Ammons, 
supra. 

40. Ala.—OoEpas Otels cited in 
Hamilton ▼ CRear, 141 8a 565, 
567, 224 Ala. 625 

Iowa.—Sylvester v Ammons, lOl N 
W 732,126 Iowa 140 

40. Ala.—OozpM jDzls elM in 
Hamilton v (yBear, 141 8a 565, 
224 Ala. 625. 


Ifo—TTansas City Breweries Co v 
IULtzer,.App, 198 SW 84 
40. Iowa.—Sylvester ▼ Ammons, 
101 NW 782, 126 Iowa 140 
48. Ky—Esterman-Verkamp Co 
Rousa 278 SW 124, 211 Ely 791. 

55 CJ p 227 note 28 

Chudi and trade discounts consid¬ 
ered.—Esterman-Verkamp Ca ▼ 
Rouse, supra. 

4ML ICy—Boaz v Owens, 45 aW 
876. 20 EyL. 257 

45. Iowa—^HcCoy v Hastings, eta, 
Co, 61 XW 206, 92 Iowa 686 

56 aj p 227 note 25 

4a Iowa—Salm v. Israel. 87 NW 
887, 74 Iowa 214. 

47 Colo—Warren ▼ Hall, 88 P 767, 
20 Colo 6oa i 

4a Pa—General Utnitles Corp t | 
Petrol Corp. 88 A2d 71, 850 Pa 26 | 
48. US—A W Feeser, Ina, v j 
American Cu Co., JXCM±, 2 F 
Supp. 561. 

,6a Go—Columbus Bagrgliig A Tie 
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Co V Steel Union da, 158 S E. 459, 
48 GoApp 126 

NY—Cundlll V A W Millhaoser 

{ Corporation, 178 NE. 680, 257 NY 
416 

Pa—Smith Co v lUarano, 110 A 94, 
267 Pa 107,10 AI^ 697 

61. ua—OCadeirense Do BrasU S/A 
V Stulman-Emrick lAtmber Co, CL 
CAXY, 147 F2d 899, certiorari 
denied 65 SCt. 1201, 826 Ua 861, 
89 L.Ed. 1982 

m—Tupman Thurlow Ca v. Cook, 
96 NE.2d 666, 842 HlApp 844. 

55 CJ p 227 note 29 

8a Gcl—C olumbus Bagging ft Tie" 
Co V Steel Union Co., 158 aE. 459, 
42 QoApp 126 

8a Iowa—Sylvester r Ammons, 
101 NW. 782, 126 Iowa 140i 

64, UL —Strubhar v Hlsch, 68 RL 
App. 241. 

5a Midi.—Humphrey v Holden, 182 
N.W 102, 167 Hich. 481. 

sa ICIch.—Humphrey v Holden, su¬ 
pra 
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actual cost of maimfactunttg the goods without in¬ 
cluding anything for overhead expenses.67 “Cost 
of production” has been held to include indirect, as 
well as actual or direct, costs, although the goods 
sold are a by-i>roduct5* When made a part or ele¬ 
ment of the pnce in a contract of sale by a manu¬ 
facturer, the ^'actual cost of finishing” is not limited 
to money paid out,^^ but may include a loss or 
^nnkage in weight of material durmg the finish¬ 
ing,^ and the items making up the cost are sub¬ 
stantially the same as those to be deducted from 
gross receipts m order to ascertain net profits 
Where the word “cost,” as used in a phrase con- 
tamed m a contract of sale by a manufacturer, is 
ambiguous, the construction placed on it by the 
parties themselves will be given effect by the 
court^ 

Invoice pnce If there is a definite ^^ement 
as to pnce, the fact that the goods are invoiced 
at a different pnce will not control or vary the price 
agreed on®* However, where a provision as to 
pnce in a contract of sale is expressly based on the 
m\'Oice pnce, it will be given effect,®^ and the 
pnce stated in a bill or invoice accompanying the 
goods on their shipment or delivery is controllmg 
where the goods and the bill or invoice are accepted 
without objection When employed m a contract 
of sale of a retail stock of goo^ and merchandise, 
the term “invoice price” ordinarily means the whole¬ 
sale cost or pnce,®® at the time the goods were pur¬ 
chased by the seller,®^ but it is otherwise where the 
parties, by their acts and conduct, show that they do 
not have this rule in mind,®® and mtend to base 
the sale on retail pnces ®® 

Wholesde cost or pnce Where the term “whole¬ 
sale cost” IS obscure and ambiguous as used m a 

67. Md.—Precision Development Oo 

V Fast Bearlnff Oo^ 87 A.2d 805, 

188 Md. 899 

88. US—Paeifio Portland Cement 
Oo V Westvaoo Chlorine Products 
Corp., DCCal, 77 FSupp 406 

89. Ifass .—FUJmore v Johnson, 109 
NB. 168, 221 Mass. 406 

69. Ma ss.—FUlmore v Johnson, su¬ 
pra. 

61. Mass.—Fillmore v Johnson, su¬ 
pra. 

86 <XJ p 228 note 40. 

62. Pa.—Beader, etc., Co 
nell. 182 A. 172, 286 Pa. 856 

68. NJ)—Ifidwards, eta, Dumber Oo 

V Baher, 60 NW 718, 8 NJ3 289 

64i Tex.—Midalev v Tiylor, Civ 
App., 171 S.W SOD 

68, UJS—lioulsvllle Soap Oo 
Tajlor, aCLAJK^., 270 F 470, oer- 
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contract for the sale of an old sto^ of goods, it is 
proper to consider the surrounding drcumstances,^® 
and in the light of such arcumstances it may be con¬ 
strued to mean the ongmal cost of purchasing the 
goods m the wholesale market and placing them in 
the ongmal buyer’s place of business but under 
a contract to deliver to the buyer on demand goods 
to a certam amount from the stock of the seller 
“at wholesale pnce,” the pnce is the wholesale pnce 
at the time of such demand.^® 

(d) Change, Readjustment, or Fluctuation 

An agreement of the parties to a sale contract chang¬ 
ing the price or the method of determining ft will be 
given effect according to Its terms, as will a provision for 
variation, rovltlon, or readjustment of the price In epeci- 
fled circumstances, such as msricet fluctuations. 

The rule that a contract provision fixing the pnce, 
or providmg the method by which it shall be deter¬ 
mined, is controlling does not apply to a provision 
m the ongmal contract where the parties subse¬ 
quently entered into a different agreement as to 
pnce^® or the method of determimng it*^® A con¬ 
tract to furmsh certam goods which merely reates 
what the present pnce for sudi goods shall be will 
not control m respect of orders made by the buyer 
after being notified by the seller of an advance m 
pnce ,76 but where the same buyer gives a second 
order at an advanced pnce, the seller is bound to 
fill the first order before appl> mg the mcreased 
pnce.7® On a sale of goods to be manufactured, the 
question whether a change m the design will affect 
&e contract pnce depends on whether such change 
amounts to a new undertaking 77 

Provision for vanation The pnce to be paid 
the buyer may depend on the proper con^ruction 
of a contract pzuvision making the pnce subject to 

Ark.—Finn v. Culberhouaa^ su¬ 
pra 

78. Iowa.—Fawkner v Lew Smith 
Wall Fkper Co, 65 27W. 290, 88 
Iowa 169, 45 Aia.S.R. 280. 

78. Mont.—Oarpns Jbris elted In 
J P Stevens A Co v Greet EWlls 
Paper Co, 126 P2d 827, 880, 118 
Mont. 426 

65 CLJ p 228 note 66 

74. MSss.—Holbrook v Setehel, 114 
Maas. 435. 

78. m.—Rice V Western Fosa eta, 
Co., 64 ZllApp 608 

66 OJ p 228 note 67. 

76. Ohio —Bishopric Mfg Co ▼ 
Feraoson, 186 NB. 902, 105 Ohio 
St. 274. 

77. Wash.—Moran Bros. Ca v Sno- 
qnalmie Falls Power Oo., 69 P 
769, 29 Wash. 292 


▼ Tun- 


tiorari denied 42 SCL 686, 259 U. 
S 688, 66 LBd. 1076 

56 CJ* p 228 note 44. 

66. Ala.—<kirpns juris quoted in 
Hamilton v 0*ltear, 141 So 566, 
667, 224 Ala. 626 

65 C.J p 228 note 46 

*Tnvoice price** defined aenerally see 
Invoica 

67 Ala.—Corpus juris quoted in 
Hamilton v 0*ltear, 141 So 665, 
567 224 Ala. 626 

KjBn.-^wl8her v. Dum, 181 P 671, 
89 Han. 412, 45 UEUL,NS 810, 
rehearina denied 188 P 882, 89 
EAn. 787. 46 LJULJ7.S.. 818. 

66 Minn.—Sell v Leni^ 188 NW 
186, 149 Minn. 309. 

99. Minn.—Sell v. Lena supra. 

TOl Axk.—Finn v Culberfaoosa 160 
aw 698, 106 Axk. 197 
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vanation according to fluctuations of the market^^^ 
subsequent prices of the seller to other buyers or to 
buyers generally,^® or other specified contingenaes 
or circumstances 

Provision for revision or readjustment Where a 
contract fixing a pnce provides that on the happen¬ 
ing of a certain event the pnce for the portion of 
the property then undelivered shall be revised by 
mutual agreement, the event happens and dehvenes 
continue, but no agreement as to a new pnce is ef¬ 
fected, the buyer is obligated to pay a reasonable 
pnce*i A contract providing for a revision or 
readjustment of pnce on a speafied change in 
conditions may be construed to confer a nght on the 
seller which he need not exercise or insist on,^^ or 
may be construed to reserve to the buyer the nght 
to reject any change suggested by the seller** and 
abrogate the agreement as to the dehvenes to which 
the new pnce would have been apphcable 

A pro\ision for an ^'equitable adjustment” has 
been held inapplicable, under the terms of a partic¬ 
ular contract, in determining the bmer’s bonus,** 
and particular contractual pro\ision 5 m\oIvmg ad¬ 
justment of the pnce ha^ e been held not to entitle 
the seller to credit or additional compensauon for 


exceeding the standard required by the contract** 

An escalator clause providing that the stated pnces 
may be increased by the amount specified in the 
seller’s application on file with a named government 
agency before shipment, or to the legal pnce in 
effect at the time of shipment, has been held ap¬ 
plicable m the absence of any misrepresentation by 
the seller or any confidential relationship or m- 
equahty of bargainmg power between the parties,*^ 
but nghts tmder an escalator clause providing for 
the adjustment of the contract prices, should the 
maximum pnces fixed by a governmental agency be 
changed, are not affected by the action of other 
governmental agenaes which are not successors 
of the one first referred to ** 

Provision for periodical firing by seller Under 
a contract providing that the seller shall fix the 
pnce at the end of each month for the succeeding 
thirty days, he need not specify the pnce after die 
refusal of the purchaser to accept further ship¬ 
ments.** 

Provision for rebate, pnce decline A seller has 
the nght to protect the buyer against either a future 
decline of his own selling pnce or against a future 
market decline,** a clause quaranteemg a buyer 


78. Ark.—Standard Rice <Co ▼ H D 
Dilday Inc.. 87 S'W2d 688. 191 
Ark. 754 

Uiaa.—^Blue Ribbon Creamery ▼ 
Monk. 147 So 329. 188 Mias. 180 
aoaaestlon of error overruled 147 
So 782. 168 Miss. 130 
N J —Huth V Jean Jordeau Ina, 158 
A. 327, 10 XJMisc. 155 affirmed 
163 A. 662 no XJLav 14 
65 CJ* p 228 note 60 
snoi in. market price 
Cal—^United Lumber Yards v Mo¬ 
desto Irr Dist.. 72 P2d 321. 28 
CaUlpp 2d 130 
55 CJ p 238 note 60 [c] 

79 US —Corpus Juris died la 
Oonsol*dated Gas Electric L. & P 
Go V United Rys & E. Co.. CCLA. 
Md.. 76 F 2d 535. 541 
KJ—Mantell v International Plas¬ 
tic Harmonica Ccrp. 49 A.2d 290 
188 XJEo. 662. modified on othor 
grounds 55 A.2d 250 141 NJJElq 
879. 178 A.L.R. 1185 
55 C J p 229 note 61. 

80. US—Pacific Portland Cement 
Co V Food Machinery & Chemical 
Corp, C AuCaL. 178 F 2d 641— 
American Weekly ^ v Houston 
Printing Corp, CCLATex., 184 F 
2d 447, rehearing denied 185 F2d 
738 

Ky—BS. P Prichard Co v HeidelbOrg 
Brewing Oo.. 212 SW2d 293, 807 
Ky 833. 

Mass.—Carolina Textila Cq. v Bast- 


em Yam C6, 24 KE3d 149. 304 
Mass. 489 

XY—Chas. Chipman’s Sales Co v 
Ely & Walker Dry Gk>od8 Co 48 
XYSOd 488. 188 Mlso. 531, affirm¬ 
ed 60 NYS2d 283. 270 AppDiv 
808 

Wyo —-Holly Sugar Corporation v 
Fritzler 296 P 206. 43 Wyo 446 
55 CJ p 229 note 63 
Approval by Office of Price Admlnis^ 
tratlcn 

US—Durfee & Canning v Socony- 
Vacuum Oil Co. DCMass. 91 F 
Supp 819 

Pederal legiSlatloa; ddivered per- 
tlon 

Where contract provided that 
prices on any undelivered portion 
were subject to increase or decrease 
due to governmental action under 
federal legislation affecting seUer's 
cost, contract could not be construed 
to Include an implied stipulation to 
the same effect with relation to the 
delivered portion.—GrOldlng Bros. Co 
V Dnmaine. aCJLMasa. 92 F2d 162. 
116 A.IJ.R. 664. certiorari denied 58 
set 764. 803 Ua 660, 82 L.Ed. 1119. 
Sednotloa of resale pcloe by buyer 
Provision of contract for reduction 
of price if buyer reduced price to his 
•'customers'* Included wholesale as 
well as retail customers, although at 
time of agreement most of buyer's 
trade was with retail customers.— 
Hansen v, Fresno Jersey Farm Dairy 
Co. 81 P2d 859, 220 Cal. 402. 
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81 Ohio —^Domhoff, etc. Co v Ham¬ 
ilton Furnace Co. 140 NE. 485, 108 
Ohio St 25 

88. US —Cub Fork Coal Co v Fair- 
mount Glass Works. CCA.lnd., 88 
F 2d 420, reversed on other grounds 
53 set 258. 887 US 474, 77 KEd. 
439 

55 CJ p 229 note 64. 

83. Md.—^Xational Can Co v Rob¬ 
ert Gair Co. 118 A. 858 188 Md. 
830 

84. Md.—^National Can Co v Robert 
Gair Co, supra. 

88. Wash.—Kelly-Sprlngfleld Tire 
Co V True's Oil Co, 184 P3d 827 
29 Wash.2d 8 

86. US—-Alaska Matanuska Coal 
Co V U S., 80 CtCL 766 

87 US—Pfotzer v U S, for Use 
and Benefit of Chicago Pump Co, 
CA.ya., 176 F 2d 676 

88. DC—Simpson Bros v District 
of Columbia, 179 F2d 480, 85 US 
AppJDXL 275 

89 Pa.—Jessup, etc.. Paper Co v 
Bryant Paper Co., 147 A. 519, 297 
Pa. 488 

90. Ind.—^Herz Straw Oo v Capitol 
Paper Co., 24 NE.2d 921, 218 Ind. 
568 

Agreement to protect buyer held not 
ahown 

NY—Mints y Bnibk Motor Co.. 194 
NTS 42 

42 C J p 766 note 97. 
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against a decline in price has been held to con¬ 
template a decline in the market pnce.®i What con¬ 
stitutes a price decline, entitling a buyer to a rebate 
under the contract, is a question of the intention of 
the parties A buyer guaranteed against a price 
reduction is entitled to a rebate for a declared price 
reduction on his stock m hand, notwithstanding the 
pnor severance of business relations with the sell¬ 
erbut a distributor’s agreement to give the buj cr 
a rebate on unsold goods in case of a reduction in 
the manufacturer’s list pnces does not require a 
rebate where the distributor fixes new pnces on 
goods bought by him from the receiver of the man- 
facturer after the latter ceases domg business 

Provision for drawback A buyer is not entitled 
to a drawback out of what would otherwise appear 
as a flat sales pnce unless an express proiision is 
made therefor in the sales contractus 

b Ibtpenses (Generally 

Liability for expenses Incident to the sale and trans¬ 
fer of goods Is governed by the terms of the contract or 
the usage of the trade 

In so far as provided for by the contract of sale. 
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the liability of the seller or buyer for expenses m- 
adent to the sale and transfer of the property is 
governed by the terms and proper construction of 
the contract,^^ and, in the absence of express pro¬ 
vision, may be controlled by a usage or custom of 
the trade but, m the absence of express provision 
or usage, such expenses incurred pnor to the trans¬ 
fer of tide are ordinanly to be paid by the seller,^^ 
and subsequent expenses by the bu3er,d9 unless 
caused by the fault of the seller ^ 

FOB sale W^ere goods are to be shipped, a 
sale F O B at a certain point contemplates that 
they shall be delnered by the seller on board the 
cars or \ essel at such point without any expense to 
the bu\er,2 and that after such delivery subsequent 
expenses madent to the transportation and delivery 
shall be paid by the buyer,® unless caused by a fail¬ 
ure of the seller to comply with his part of the con¬ 
tract,^ but this rule may be modified by other pro- 
\*isions of the contract of sale whereby one of the 
parties agrees to assume certain expenses for which 
the other would ordinarily be hable,® and the whole 
contract, the correspondence, and the acts of the 


91. Wyo—Paxton & Gallagher Ck> 

V Pelllah. 299 P 708 43 Wyo 182 
Bedaced price on Usnlted quantity; 

Slagle sale 

Reduced price offered sporadically 
and specially on limited quantity of 
goods, and single sale at reduced 
price, did not constitute decline in 
price entitling buyers, guaranteed 
against such decline, to rebate.—Fax- 
ton & Gallagher Co v Pellish, supra. 

98. wyo—Paxton & Gallagher Co 

V Pellish, supra. 

98. La.—^Interstate Blectric Co v 
Radio Corporation of America, 140 
So 22, 174 La. 200 

94. NT—Musical Products Distrib¬ 
uting Co V Lynch Radio Corpora¬ 
tion, 251 NTS 527, 140 IlIIsc. 651 

95. Mias —^Mattingly ▼ G B R. 
- Smith MiUing Co.. 184 So 685, 183 

Miss 505 

96L Mo—Ellis Gray Mill Co v 
Sheppard, 222 SW.2d 742, 359 Mo 
505—Craig v Koas Const. Co, App, 
69 SW2d 964 

Pa.—B O R. Radio Co v Ziegler 
Dairy Co, ContPl, 42 Berks Co. 
5L 

55 CLX p 229 note 69 
Broker’s oomznissioa held not de¬ 
ductible from price— J P Hudson & 
Sons Ca v God<aiaux Co, 118 So 81, 
166 La. 912—Le Blanc v Godchaux 
Co, 93 So 201, 158 La. 496 
PaoUng for export held included 
In quoted price.—Runge v Spitser, 
79 NTS 2d 662, l91 Misc. 966. 


97 Minn —Clarke v Hall, eta, Lum¬ 
ber Co, 43 N W 785, 41 Minn. 105 
55 C J p 280 note 70 
Usage as to expense of paridng 
wrappers and eases see Customs 
and Usages f 19 c. 

98. VL—Cole V Kerr, 20 VL 2L 
55 C.J p 280 note 71 
SevUlopment expense under gov- 
enunent contracts held not chargea¬ 
ble to United States.—Marlin-Rock- 
well Corp V U S., 80 CLCL 894 

99 Mich.—Grant v Merchants', etc.. 
Bank, 85 Mich. 515 
55 CLJ p 280 note 72 

L Pa.—Fogel V Brubaker, 15 A. 693, 
122 Pa. 7 

8, US—In re Charles T Stork & 
Co. CCA.NT, 871 F 279 
Cal—H. Hackfeld & Co v. Castleu 
198 P 1041 186 Cal 58—Swerdfe- 
ger V United Acceptance COrpora- 
Uon, 50 P 2d 818 9 CaLApp 2d 590 
—Whitaker v Dnnlap-Morgan Ca, 
186 P 181, 44 Cal App 140 
Go.—Humphries v Frick Co, 192 & 
H. 247, 66 Ga.App 124. 

Idaho —Ehlinger v Washbum-WU- 
son Seed Co 1 P2d 188 51 Idaho 
17—Hatcher v Ferguson 198 P 
680. 88 Idaho 639. 18 AXuR. 590 
III —Sparta Produce Exchange t 
W ilson & Co, 228 HLApp 12jS 
Miss.—GrifRn v Eller Lumber Go, 
84 So 226 122 Miss. 265 
Neb—Stors Brewing Co v Brown. 
47 NW2d 407, 154 Neb 204—Olsen 
▼ McMaken & Pentzien, 297 NW 
880. 189 Neb 506 
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Tenn.—Davis v Hunt Washington 
& Smith, 6 Tenn App 292 
Tex.—Lee v Gllchrxst Cotton Oil Co., 
CivJtpp. 215 SW 977 
55 CJ p 280 note 76—26 CJ p 745 
note 78 

iro cost for packing, pcrtage, car¬ 
riage, sta 

Idaho—^Hatcher v Ferguson, 198 P 
680, 88 Idaho 689, 16 AJ^R. 590 

8. NT—Kachurin v Barr, 71 NT a 
2d 629, 272 App Dlv 391 appeal de¬ 
nied 75 NTS 2d 281, 272 AppJ>iv 
1048 affirmed 79 NJS 2d 786. 297 
NT 889 

Pa.—^Thrift Wholesale Ina v MaJkln- 
mion Corp, Com PI., 62 Dauph. 
Co 81 

Tenn.—Davis v Hunt, Washington & 
Smith, 8 Tenn App 292 
Utah.—Whitmore Oxygen Co v Utah 
State Tax Commission. 196 P2d 
978 

Va.—Bott V N SnellenbuTg & Co.. 14 
S E.2d 372, 177 Va. SSL 
55 C.J p 280 note 76 
Freight charges see Infra subdivision 
e of this section. 

4. Fa.—Fogel V. Brubaker, 15 A. €92, 
122 Pa. 7 

5, Mass.—Burgess Sulphite Fibre 
Co V Broomfield, 62 NJBL 867, 189 
Mass. 283 

Fartionlar proviMon held not to 
modify rule, but to relate only to an 
advance in the factory price.—Berger 
V Jonesboro Motor Co. 281 SW 4, 
148 Ark. 605—42 CJ P 766 note 92 
tbl 
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parties may be looked to® Where an agreement 
provides that prices and shipments are F O B the 
seller’s plant, any order by the buyer thereunder 
will be on that basis unless a contrary intent is 
shown as having been understood and agreed to b> 
the parties at the time the order is given, accepted, 
andfilled.7 The term "F O B respective factories/’ 
when used in connection with the price of goods, 
is commonly construed as fixing only the pnce, and 
not as relating to the time, place, or mode of de¬ 
livery ® 

Carrytrg charges Under a contract contemplat¬ 
ing charges against goods manufactured and stored 
due to the buyer's failure to demand delnery, or un¬ 
til delnery is made, carrying charges cannot be al¬ 
lowed on goods earned by him m a raw state.® 

Attorney’s fees Under a contract providing for 
the recovery of attorney's fees actually expended, 
a seller cannot recover such fees merely on the 
basis of a conditional agreement with his attorney 
for a fee.1® Under a contract for the sale of a 
busmess m return for a percentage of the net 
profits, attorney's fees for the defense of an action 
for an accounting to determine the seller's share 
are not chargeable agamst such share m the absence 
of a provision to that effect m the contract^i 

Expense of returning sacks Under a contract 
pro\*idmg that the purchaser will be given credit 


for all empty sadcs returned to the manufacturer at 
a designated place, the expense of delivenng the 
sacks at the named place is to be borne by the pur¬ 
chaser 

a Freight Charges 

Provisions of a sales contract as to freight charges 
and as to circumstances resulting in variations thereof 
will be given, effect in accordance with their terme. 
Where tale Is F O B at a named place, the teller la to 
pay the freight to, and the buyer from, that place. 

In contracts of sale, the effect of any provisions m 
respect of freight or demurrage charges depends on 
the terms and proper construction of such provi¬ 
sions^® The rule by which, under some arcum- 
stances and for some purposes, delivery to a earner 
designated by the buyer becomes delivery to the 
bu>er, does not govern on the question as to who 
shall pay freight Where the contract gives the 
seller no right to pay wharfage, ocean freight, or 
dra3ra^e, he cannot recover such amounts unless 
he was expressly or impliedly requested to pay or 
incur them for the buyer's benefit.^® 

Where sale ts made F O B at a named place, the 
seller is to pay the freight, if any, to,i® and the 
buyer is to pay the freight, if any, the place 

indicated. In other words, if the sale is F 0 B at 
the place of shipment, the purchaser must pay die 
freight,!® provided the seller comphes with his part 


6 Tenn—Da\ia v Hunt. Washlns- 
ton & Smith, 6 Tenn App 293 

7 X’eb —Storz Bre^ Ingr Co ▼ 
Brown. 47 XWSd 407, 154 Neb 
204 

& Va.—Bott V N Snellenburff Co, 
14 SE.2d 372, 177 Va. 831 

9. lau —Mente & Co v Roane Sug^ 
an, 6 So 2d 781 199 La. 686 

10. lA. —^Hente & Co v Roane Suff- 
ara, supra. 

11. Neb —Shepard v Shepard, 16 N 
W2d 195 145 Neb 12. 

IS. lA. —^Thompson v Cljeary* 84 
So 116,148 La. 848 
55 CJr p 281 note 79 
13. US—^Hurrav v Chicago. St. P, 
Id. & O Ry Co., CCJLIU., 65 F 
2d 312. 

65 CJr p 281 note 91. 

JUtnal cost of ttaasportailoa 
Addition of freight rate in 
purchase price of gasoline was held, 
under contract not Intended to he 
that arbitrary railroad rate of trans¬ 
portation, but the actual coat of 
transportation, and, hence, on com¬ 
pany could not add railroad freight 
rate when shipment was m a de by 
pipe line at a tariff reduced bdow 
the rattrqed xate.-^8Plire OU Ca v. 
Todter, DGLIowa, 79 FSuppu 766. re¬ 


versed on other grounds, CLCJL, 164 
F2d 945 

SSrror in freighi rate 
Where goods were sold for stipu¬ 
lated price delivered, but seller, in 
drawing for net amount less Ifeight 
indicated on bills of lading, drew 
for, and was paid, less than amount 
actually due because of error in 
freight rate of which pertlea and car¬ 
riers were ignorant, buyer was liable 
to seller for such difference.—^Peyton 
Paddng Co v Sweetwater Cotton 
OU Co., TexCivJipp. 70 S.W2d 829 
Paravlsloii as to oomdgaeea InappHoa. 

Ue 

Provision in contract of sale that 
consignee ahaU pay freight charges 
does not include purchasers of goods 
8hlpi>ed to third person after goods 
have aiTi\ed at their destination.— 
American Soda B\>untain Co v Guer¬ 
reros Bakery, 78 P 115, 14 OkL 258, 
2 Ann.Oeta. 818 
Inability of buyer to pay 
Seller held not liable for flight 
paid by forwarding agent when buy¬ 
er was unable to pay, in view of oon- 
traet^-Hardin v Federal Rioe 
Co.. 118 So 760,164 La. 49 
14. 16wa.---C!arl8tenrWiIlia2ns Co v 
Marshall OU Co.. 178 NW. 908, 187 
Iowa SOu 


15. La.-~Raplan Rice ICUl v Baltic 
American Feed Corporation, App., 
152 So 105 

13. Ind.—Craig Brokerage Co v Jo¬ 
seph A. Goddard Co., 175 NEL 19, 
92 Ind.App 234 

M ich .—Detroit Southern R. Co v. 
Malcomson, 107 NTV 916 144 Mich. 
172, 115 Am 8 R. 390 
Neb—Globe OU Co v (Powell. 76 
NW 1081, 66 Neb 468—Nlemeyer 
Lumber Co. v Burlington, etc., R. 
Co, 74 NW 670, 54 Neb 821. 40 
L.RJL 584 
55 CJ p 281 note 84 
Liability for expenses generally un¬ 
der FOB. contract see supra snb- 
divlaion b of this section. 

17 Conn.—Alderman Bros, v West- 
inghouse Air Brake Oo.. 108 A. 267, 
92 Conn. 419 

18. US —American Weekly v Bbus- 
ton Printing Corp CCJLTex., 184 
F2d 447, rehearing denied 185 F. 
8d 788 

Del—National Commodity Ooxp. v. 
Amerioan IPrvdt Qrowera, 70 A.2d 
28 

lA,i—Texas 4b P By Gb. v H. D. 
Foote Lumber Co., 162 8a 16, 182 
La. 872 

66 OJ p 281 note 84, 
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of the contract,i9 but if F O B at the place of . 
destination, the freight must be paid by the seller 20 | 
The freight charges ma> be prepaid and added to \ 
the invoice price, and dius become a part of the 
purchase pnce 21 

In a C I F contract, the initial "F” stands for 
the word “Freight ”22 llie seller is to pay,23 and the 
fixed price includes, 24 the freight c^rges to the 
place of destination, he may either pay the cost of 
the carnage or allow it on the purchase pnce,25 and 
has the option of prepaymg the treight or deducting 
it from the mvoice 2« 

Variation Where freight at a stipulated rate is 
made an element of the pnce, the purchaser to have 
the burden or benefit of any ^'anation or difference, 
such provision apphes to the freight rate stnctly so 
called,27 but not to the net cost of transportation,*® 
and the purchaser is not liable for any increase in 
the cost of transportation due to demurrage,*® or, al¬ 
though there is authonty to the contrary,*® entitled 
to any deduction for despatch mone> earned under 
charter parties,*^ and other allowances earned by 
expediting the loading or unloading of the cargo ** 
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WTiere the contract provides for an mcrease m 
price if there is an increase in freight rates, the 
\ seller is entitled thereto if an mcrease occurs in the 
ord nar> mode from causes not under his control ,** 
but if the contract proa^des only for an increase of 
pnce on an increase of rates, the purchaser is not en¬ 
titled to a reduction if the rates are decreased *4 
Under a stipulation that the freight shall not ex¬ 
ceed a certain rate or amount, the purchaser is not 
obliged to take the property if the rate or amount ex¬ 
ceeds that stipulated ** 

Where property does not conform to contract, the 
bu>er is not liable for freight charges thereon,*® or. 
It he has paid or advanced such charges, he is en¬ 
titled to reimbursement*^ 

d. Lurarance 

As between buyer and seller, liability for the cost of 
Insurance of goods sold depends on the terms of the 
contract, In the absence of a request by the buyer, and 
of a business custom, that the seller insure, the seller 
cannot add to the price any sum for insurance 

In the absence of a request b> the buyer that the 
seller insure the goods, and of a busmess custom 


8et-ofl of Cbarffea against piioe 

Under contract for sale “F O B.” 
point of manufacture* with express 
provision for payment of freight 
<diarges to point of destination by 
buyers he is not entitled to set off, 
against unpaid amount of price, 
amount of freight charges i»aid by 
him on shipment from point of man¬ 
ufacture to point of destination.— 
Humphries v Frick Co., 192 S.EL 247, 
56 Ga«A.pp 124 

ahipBLent from stocaga points 
TVliere contracts stipulated the 
price as **F O B cars shipping 
point** seller was entitled to reim¬ 
bursement from buyer for freight 
charges for shipment from storage 
points —National Commodity Corp 
V American Fruit Growers, Del. 70 
4.2d 28 

19 Pa.—Fogel v Brubalar* 15 A. 
692, 122 Pa. 7 

90 ns.—^In re Charles T Stork & 
Co., CCA-NT, 271 F 279 
55 C.J p 281 note 88 

91. Tenn.—Davis v BCnnt Washing¬ 
ton & Smith, 6 TennJLpp 292 

92. Ga.—Columbus Bagging & Tie 
Co V Steel Union Co., 158 S EL 459, 
48 GaJLpp 126 

N T —Cundlli V A- W MiUhanser 
Corporation. 178 NJBL 680, 257 N 
T 416 

98. US—Madelrense Do Brasil S/A 
T Stulxnan-BmrlOk Dumber Co., C 
CA-NT. 147 P2d 899, certiorari 
denied 65 SCt 1201. 325 US 861 
89 DAML 1982—Kllpsteln v DUslzi- 
aa. aCAuN.Y.. 278 F 478 


G€L-^olumbns Bagging & Tie Co v 
Steel Union Co, 158 SB. 469. 48 
Ga.App 126 

94. US—•'Madeirense I>o Brasil S/A 

V Stulman-Emrlck Dumber Co. C. 
CJLNT 147 F2d 899, certiorari 
denied 65 &Ct 1301. 825 US 861. 
89 DEd. 1983 

Ga.—Columbus Bagging & Tie Co v 
Steel Union Co., 158 SK 459, 48 
GaA.pp 126 

Ill —^Tupman Thurlow Ca v Cook. 96 
NB.2d 666, 843 UlJLpp 244 
55 GJ p 231 note 9D 

SSw US—Madeirense Do Brasil S/A 

V Stulman-Emrick Dumber Co., G 
GA.NT. 147 F2d 899 certiorari 
denied 65 &Ct 1201, 825 US 861 
89 D.Bd. 1982—Warner Bros. & Co 
T Israel, GCA.NY. 101 F2d 50 

Bsfcimate of frsight obaargss, refund 
Provision for payment for seller's 
accoimt of freight charges of speci¬ 
fied amount was only an estimate, 
and hence, seller was not entitled to 
refund of additional frrelght charges 
charged by buyer against the pnr» 
chase price, especially where seller 
Indicated r^ization that he had as¬ 
sumed ths risk of increased freight 
rates.—Madeirense Do Brasil S/A v 
Stnlman-Bbnzick Dumber Co, GGA. 
NY. 147 F2d 899, certiorari denied 
65 act 1201, 825 Ua 861, 89 D.TO. 
1982. 

98. U a—Dixon, Irmaos & da. Dtda. 
▼ Chase Nat Bank of City of New 
York, CCJLNY., 144 F2d 759. cer¬ 
tiorari denied 66 SCt 687, 824 U 
S 850, 89 DJSd. 1410. 
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27 U a—^Fraser v Des Moines 
Wholesale Grocer Co, GCA.Iowa 
298 F 930, certiorari denied 45 S 
Ct 91. 266 US 605 69 DEd. 464 

Fa.—Ascherson v Bethlehem Iron 
Co, 28 A. 1011, 161 Fa. 63 

2a Pa.—Ascherson v Bethlehem 
Iron CO., supra. 

99 Fa.—Ascherson v. Bethlehem 
Iron Co, supra. 

aa U a—Eamshaw v McHose^ Pa., 
56 F 606, 6 GCJL 61 

3D U a—Pottsville Iron, etc., Co v 
Ascherson, Fa., 68 F 819, 7 GCJL 
246 

55 GJ p 281 note 95 

sa Fa.—Ennis v Pennsylvania 
Steel Co, 26 A. 862. 154 Pa. 188 

33 , Fa.—Dovering v Buck Moun¬ 
tain Coal Ga, 54 Pa. 29D 

aa Ala.—Sheffield Furnace Oa v 
Hull Coat etc., Co, 14 So 672, 101 
Ala. 446 

aa NG—^Fohes V Branson, 81 NG 
256 

WVa-—Virginia Iron, eta, Co. v 
Dake, eta. Coal Cor^ 116 aE: 146, 
08 WVa 155 

aa Da.—J P Hudson, eta, Co v 
Godchanx Oo. 118 So 81, 166 Da 
912. 

55 GJ p 281 note 2. 

37 Ga—Barnett v Terry, 42 Ga 
288 

Mo—Columbian Nat Bank v Whiter 

I 65 MO.APP 677. 
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for the seller to do so, the seller cannot add to the 
price any sum for insurance.*® if the contract of 
sale states that the floods are fully insured by the 
seller, he and not the buyer is liable for any 
premiums paid between the time of sale and de- 
Inery,** and, even where the purchaser agrees to 
pay the full cost of insurance on the property, he is 
not hable for msurance where none is ever taken 
out,^® but if a bujer for his own protection takes 
out insurance on the goods between the tune of sale 
and delivery, he cannot claim reimbursement there¬ 
for from the seller WTiere a contract of sale 
provides that the seller and purchaser shall each pay 
a portion of insurance on the property, the contract 
price should be regarded as the value for insurance 
purposes 

In a C IF contract^ the initial ‘T[” stands for the 
word “Insurance The price fixed includes insur¬ 
ance on the property,and the seller is obliged to 
procure insurance for the buyer’s benefit,^® and pay 
therefor,^® he may either pay the cost of the in¬ 
surance or allow it on the purchase price.^^ 

e. Taxes and Onstoma Dubes 

(1) In general 

(2) Legislative changes, m\alidation of 
taxing statute 

(1) In General 

At between the buyer end the teller, liability for 
taxes and customs duties on the goods sold depends on 
the terms of the contract 

WTiere goods are sold which are to be shipped and 


are subject to duty, the liability of the seller or 
purchaser therefor depends on the terms of the con¬ 
tract,^® or Its proper construction if the provisions 
as to duties are not dear If the goods are sold 
to be delivered free of charge, the seller, and not the 
purchaser, is hable for the duty,®® and if the duty is 
paid by the buyer in order to obtain possession, he 
ma> deduct the amount so paid from the purchase 
money due to the seller A buyer who is not 
subject to a particular tax, and is not concerned 
wnth Its -validity or pa>-ment, has to pay only the 
price of the goods, regardless of the existence or 
amount of the tax, in the absence of a contract 
relative to the tax.®® The payment of a particular 
tax by the buj er to the seller and by the seller to the 
government has been held clearly and manifestly 
contemplated by the parties, m particular arcum- 
stances ®® 

Where the duty, although formally paid by the 
seller, is, under Uie contract, to be paid by the 
purchaser, the latter may recover back an amount 
advanced or paid to the seller m excess of that ac¬ 
tually paid by the latter as duty ®^ Where the con¬ 
tract provides that the buy^er will reimburse the 
seller for additional duties imposed, and gives the 
buyer the pnvilege of contesting any claims made 
by the government, the compromise of the govern¬ 
ment’s claim by the seller does not release the buyer 
from the obligation to reimburse the seller,®® but 
his maximum obligation is to reimburse for the 
specific duty, regardless of compromise payments 
made to the government, including penalty and for¬ 
feiture charges®® 


38. La.—Simon v Baltic American 
Feed Corporation, App, 152 So 
107 

39. N* Y —ICuffelmaa v. Levy, 24 N 
Y S 55». 4 3£isc. 519 

4& US—Tillson v U S, CtCl., 9 
S CL 255 129 U S 101, 82 L.Ed. 686 

41. KY—Orguerre v Lnlina, 1 Hilt. 

888 . 

4a. Hlch.—Blodg'ett v Foster, 79 H 
W 625. 120 mch. 892 

48. Ga.—Columbus Baffaing & Tie 
Co V Steel Union Co, 158 SJSL 459, 
43 Oa.App 126 

KY^CundiU v A. W MUlhauser 
Corporation, 178 KB. 680, 257 KY 
416 

44. Ga.—Columbus Bagglnsr & Tie 
Co V Steel Union Co.. 158 S B. 459, 
48 Ga.App 126 

IlL—^Tupman Thurlow Co. v Cook, 
98 KB.2d 866. 842 IlLApp 844 

56CLJ p 281 note 9 

45. US^Warner Bros. & Co v Is¬ 
rael, CCJLK.Y, 101 F2d 5a 

Gs.—Columbus Baagina & Tie Co v 


Steel Union Co, 158 S.B. 459, 48 
Ga.App 126 
55 aj p 231 note 10 

48. US —^Kllpstein v Dilslzlan, CC. 
A.KT, 273 F 478. certiorari de¬ 
nied 42 set. 51, 257 US 689, 66 
L.Ed. 410 

Ga.—Columbus Bagging & Tie Co v 
Steel Union Co, 158 S.B. 459, 48 
GaJtpp 126 

4 V US—Warner Bros. 4b Co v Is¬ 
rael. aCA-NY, 101 F2d 59 

48. Cal—Withers v ICoore, 74 P 
159 140 Cal 591. 

KT—Bates Chevrolet Corp v 
George A. Fuller Co, 68 KYS.2d 
503 

Sales taxes as taxes on sellers or on 
purchasers see Licenses { 47 b <1) 
3>ntles on goods st<nen 

Purchaser held liable under con¬ 
tract for customs duties paid by sell¬ 
er on goods stolen from warehouse — 
Margulis v Binenstock, 165 A. 891, 
310 Pa. 848 
Sals of Tmsinesa 

Cal—Sutherland v San Diego Bleo- 


tric By Co. 84 P3d 180, 189 Cal 
App 585 

49 K Y —Solomon Tobacco Co ^ 
Cohen, 77 KE 257, 184 KY SOS 

55 C J p 282 note 14. 

5a Cal —Withers v Moore, 74 P 
159, 140 Cal 591 

KJ—Fitch V Archibald 29 K JLaw 
160 

51 NJ—Fitch V Archibald, supra. 

52. Mass—Carolina Textile Co \ 
Eastern Yam Co., 24 KE.2d 149 
804 Mass. 489 

53. Ind.—Smith v Sparks Milling 
Co, 89 KR2d 125 219 Ind. 576 

54. KY—Asher v Abenheim, 81 K 
YS 514 83 Hun 34 

55 CU p 282 note 17 

55. HI —Hamilton Wat<di Co v 
George W Borg Corp, 46 NB.2d 
112, 817 HLApp 27L 

sa Ill —Hamilton Watch Co v 
George W Borg Corp, supra. 
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Under contract to seU F 0 B at a designated 
place m a certain country from which the property 
IS to be e-^ported, liability for an export duty or tax 
rests on the buyer 5^ 

Personal property tax An agreement on the part 
of the seller to pay a pro rata part of the taxes on 
the property for the “current year** ma> be construed 
to refer to the calendar, rather than the tax or fiscal, 
year®* 

(2) Legislative Changes, In%alidation of 
Taxmg Statute 

8o far aa applicable, contractual or statutory pro¬ 
visions for a change In the contract price on the Im¬ 
position of a new duty or tax, or the increase, reduction, 
or abolition of an existing one, after the making, and 
before the performance, of the contract, will be given 
effect. 

Where the contract merely provides as to which 
party shall pay the duty, it will be construed as an 
agreement to pay whatever the duty may be at the 
time of delivery,®® and a change in the rate of duty 
between the date of the contract and time of deln ery 
will not affect the contract pnce Also, a defimte 
contract pnce which includes a tax under a federal 
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excise law is not reduced by the repeal of the law 
before the deln ery of the goods On the other 
hand, in so far as applicable, contractual®® or statu¬ 
tory®® provisions for a change in the contract pnce 
on the imposition of a new dutv or tax, or the in¬ 
crease, reduction, or abolition of an existing duty or 
tax, after the making, and before the performance, 
of the contract, will be given effect 

Effect of invalidation of taring statute While 
there is authority to the contrary,®4 a sales con¬ 
tract providing that the pnce mcludes taxes under 
a specified statute, and that if the tax is reduced, 
decreased, or abated the bu>er will be allowed the 
amount of such reduction or abatement, covers only 
the contingencies provided for m the act itself, 
which authorizes such dianges, and not the con¬ 
tingency resulting when the act is declared un¬ 
constitutional ,®® sudi a contract has been construed 
as contemplating only decrease 1^ legislative or 
administrative authority, and not decrease by ju- 
diaal decree,®® although as to this, also, there is 
authority to the contrary®*^ The contract i$ not 
ambiguous because it contains no provision that the 
buyer shall be entitled to the amount of the tax 


57 NT—Krauter ▼ Menchacatorre, 
195 NTS 361. 202 AppDiv 200 
58. Aik.—Bhnpire Petroleum Co v 
Southern Pipe Iiine Co, 294 S.W 
5. 174 Ark. 88 

59 CaL—Withers v Hbore, 74 P 
159, 140 Cal 591 

60. CaL—Withers v Moore, supra. 

61. Mo —Guppies Co., Manufacture 
era, v Mooney. APP. 25 S W 2d 125 

55 CJ p 282 note 21. 

68. Wash.—Sunset Paa Oil Co v 
dark, 17 P2d 879. 171 Wash. 165 
55 CU p 283 note 22 
AppUoatioii to Ihtiixe sales only 
US—Johnson v Igleheart Bros.. C. 
CJLInd.. 95 F2d 4, certiorari de¬ 
nied 58 set 1058 304 US 585. 
82 USd. 1546, rehearing denied 59 
set 59. 805 US 670. 88 LEd. 484 
—Johnson v Scott County MHllng 
Co. UCMo, 21 FSupp 847 
Pa.—Sheridan Flouring’ Mills ▼ un- 
iontown Co. 40 0Pa.l>ist & 

Co 652. 8 FayliJr 274 
VTa.—Southern Biscuit Co. v Uoyd, 
6 SJS.2d 601, 174 Ta. 299 
Ohaiige IB rate after deUvary 
Under contract for sale of goods 
to be imported, providing that 
change in duty should be for buy¬ 
er's account buyer could recover re¬ 
fund obtained by seller, notwith¬ 
standing change in rate had been 
made subsequent to delivery—Ker- 
ber Straw BEat Corporation v. Iiln- 
Odn, 195 NB. 180, 266 NT 410. 
Ohaage of legs! duty 
Under contract of sale of Imported 


goods providing that price, if duty 
paid, should include tariff **now in 
force, eventual changes of duty be¬ 
ing for the customer's account** sell¬ 
er was held not liable to bui'er for 
overcharge recovered from govern¬ 
ment since change of duty contem¬ 
plated was change of legal duty and 
not repayment of duty Illegally col¬ 
lected.—^B^proof Products Co v 
Amerluz Steel Products Corp.. 290 
NTS 996. 160 Mlsc. 879 

Buyec’s rights beyond time of pev- 
formance of contract 

Where sales contracts provided 
that any reduction in tax included in 
price should be credited against such 
price and that any reduction in tax¬ 
es should inure to benefit of buyer aa 
of time benefit of such decrease was 
actually realized and secured by sell¬ 
er, provision extended buyer's right 
to recover benefits beyond time con¬ 
tracts involved were completely per^ j 
formed.—NoblesvUle *MViiiwg Cou v. 
Johnson, 65 NSL2d 250, 116 Ind.App. 
487 

Faltnre to 8hov sedleir’s payment of 
tax 

In seller's action against buyer to 
enforce contract to pur^fiiase, con¬ 
taining provision that any new or 
increased tax on goods sold shoold 
be added to the s^tng prioa the 
s^er was not entitled to reoover 
Use, where he exercised option and re¬ 
frained from manufacturing the ar¬ 
ticles, and it was not shown that tax 
had been paid on goods which seller 
would use in ];>erforming his obllga- 
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tlon.—Mente & CO v Roane Sugars 
6 So 2d 781. 199 la. 686 

68. Pa.—Anspach v Heft, 57 Pa. 
826 

55 C.J p 282 note 28. 

66. Ind.—Smith v Sparks Milling 
Oo., 89 NB.2d 125, 219 Ind. 576 

68 . US—Consolidated Flour MUls 
V Ph. Orth Co. CCJLWlai 114 
F3d 898, 182 AJiiR. 697—Mound- 
ridge Milling Co V Cream of 
Wheat Corp, GLCAJEan., 105 F2d 
866—Johnson v Igleheart Bros., 
aCJLInd.. 85 F 2d 4, certiorari de¬ 
nied 58 S Ct. 1058. 804 U S 585. 82 
Li.Bd. 1546, rehearing denied 69 S. 
Ct. 69, 805 U S 670, 88 L.Bd. 484 
Nebw—Crete Mills v. Smith Baking 
Oo., 286 NW 888, 186 Neb 448 
Via.-^outhem Bisenit Co v Lloyd, 
6 SJBL2d 601, 174 Ta. 299 
Recovery by buyer of tax paid see 
infra f SOL 

Bffeot of snbseqaant tax legislation 
Subsequent legislation imposing 
tax to take the place of tax declared 
unconstitutional held to affirm this 
construction.—Johnson v Igleheart 
Bros, GLC A.ind., 95 F 2d 4, certloraii 
denied 58 S-Ct. 1058, 304 UR 585, 82 
Ij.Bd. 1546, rehearing denied 69 S Ct 
59. 805 US 670, 88 LBd. 484 

66ii Hy—Sparks Milling Co. v Pow¬ 
ell, 143 S.W2d 75, 288 Hy 669 
Va.—Southern Biscuit Oo v Uoyd, 
6 S B.2d 601. 174 Va. 290 

67 md.—Smith v Sparks Mllllxig 
CCK, 89 N.B 2d 125, 219 Ind. 576. 
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if fhe act should be declared unconstitutioital 
nor IS there any implied promise on the part of the 
seller to refund that part of the purchase price 
that goes to make up the tax.^^ 

With respect to the buyer^s nght to recover from 
the seller taxes collected by the latter under such 
statute, the contract must be construed so as to as¬ 
certain the intention of the parties, regardless of 
the eqtuties of the situation,^® whatever nghts 
the buyer may have must be governed by the terms 
of the contract, and from the contract alone, and 
not by the application of any equitable pimaples,*^^ 
and the court must put itself m the position of the 
contracting parties at the time of the execution of 
the agreement,and analyze the provisions of the 
contract in the light of the conditions as they ex¬ 
isted at the time,73 with the aid of the assump¬ 
tion that both parties are honest and well-mean- 
mg.7^ 

A contract differing from that previously de- 
scnbed, in omitting the word ''abate,’* has been held 
to have the primary purpose of givmg the purchas¬ 
er the benefit of tax deductions even to the extent 
of the total elimination of the tax itself,^® whether 
sudi elimination results from judiaal decree, execu¬ 
tive order, or legislative enactment.^® A contrac¬ 
tual provision under which the seller agrees to re¬ 
fund a certain amount to the buyer if the supreme 


court shall, within a specified period after the date 
of the sale, declare a tax invalid has been held clear, 
unambiguous, and certain -nhen viewed with ref¬ 
erence to evidence of the arcumstances and con¬ 
ditions under which the contract was executed.77 

§ 76. -Conditions and Covenants 

a. In general 

b Conditions precedent, subsequent, or 
concurrent 

c. Dependent or independent conditions 
or covenants 

a. Zh General 

A condition or covenant In a tales contract must be 
so construed as to give effect to the parties’ Intention A 
condition may be implied 

In determimng whether particular provisions of 
a contract of sale are to be considered as condi¬ 
tions, the intenbon of the parties as gathered from 
the contract as a whole must govern,7® and in con- 
strumg such provisions it is necessary to observe 
the distinctions between conditions and covenants79 
or warranties, as discussed mfra § 304, as well as 
the distinctions between conditions, covenants, or 
bmdmg promises and mere representations,®® mat¬ 
ters of descnption,®! and statements, suggestions, 
or requests not consbtutmg a bmdmg agreement®^ 
or merely confemng an option or privilege.®® 


BBm Va.—Southern Biscuit Co ▼ 
laoTd. 6 astsd 601. 174 Va. 299 
69u ITS.—Consolidated Flour MiUs 

V Ph. Orth Co., C.CJL.Wis., 114 P 
2d 898. 182 A.Ut. 697-^ohnson 

V Iffleheart Bros., C.C.A.lnd. 96 
F2d 4, certiorari denied 58 SCt. 
1058, 804 US 585, 82 L..Ed. 1546 
rehearing denied 59 SCt. 69, 805 
US 670, 88 X^Ed. 484-^ohnson v 
Scott County Milling Co., DCJUCo, 
21 FSupp 847 

Ky —Sparks MUling Co v Pow^, 
148 &W2d 75, 283 Ky 869 
Ya.—Bonthem Biscuit Co v. IJoyd. 

6 S.K2d 601, 174 Va. 299 
SHagls iT fti m pfMrite prl ffe in/oiliidlsg tss* 
as 

Where contract price is single 
composite price to be paid for the 
commodity at all events and Includes 
amount of taxes along with all other 
costs of manufacturing which en¬ 
tered into the prioe^ no promise to 
repay the Amount of the taxes in 
event of Invalidity or repeal of the 
taxing law can be impbed.—Ph. Orth 
Co V Mew Richmond Roller MOls 
Oa, 287 KW 718, 288 Wia 49h 

m "Ky —Sparks Milling Co. v Pow- 
aU. 148 &W.2d 76. 288 TOr 669. 
Sraolloal c o nstr u ction of eontraet 
in favor at bnyer’s right to recover 
bald not shown by allegationa of 


seller’s pleading—Moundridge Mill¬ 
ing Co V Cream of Wheat Corp.. 
CC.A.Kan., 105 P2d 866 
71. Ind.—Smith v Sparks Milling 
Go, 89 ME.2d 125. 219 Ind. 576— 
NoblesvUle Mining Co v Johnson, 
65 KE.2d 250, 116 IndJIpP 487 
78. Ind.—Smith v Sparks Milling 
Co., 89 ME.2d 125, 219 Ind. 676 
78. Ind.—Smith v. Sparks Mining 
Co., supra 

74. Ind.—Smith v Sparks Milling 
Co, supra 

78. Ind.—NoblesviUe Milling Co v 
Johnson, 65 M.S.2d 250, 116 Ind. 
App 437 

78. Ind.—MoblesviUe Milling Co v 
Johnson, supra 

77 U &—Casey Jones Ina v Texas 
Textile MillA CC.A.Tex., 87 F2d 
454. 

78. Ala—Scott V Baber, 18 Ala 182 
65 GLJ. p 232 note 26 
Conditional sales sse infra 51 552- 
650 

Performance of conditions see infra 
1180 

Printed conditions on letterheads or 
order blanks as i>art of contract 
see supra 5 71 b (8). 
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Refining Co., C.aA.Tex., 158 F2d 
710 

HI—Albertine v. Osborn, 4 NJS.2d 
806. 287 IllAj>p 615 
La-Louisiana State Rice Milling 
Co V McCowan, 156 So 218, 186 
La 174 

Tex.—^Mergentbaler Linotype Ca v 
Herrmann. ClvApp. 217 S.W2d 
122, refused no reversible error 
55 OJ p 282 note 26 [a] 

Parttcnlar oontsacts or provlsloiUL 
oonstmed to be absoliite and wt- 
ooaditLonsl 

US—Lester Piano Co v Escanaba 
Veneer Co. C.C.A.Pa. 46 F 2d 27 
55 OJ p 282 note 26 [b] 

79. US—Bale v Finch, Wash, 104 
UJ3 261, 26 L.Ed. 782 
80 l Mo —Redlands Orange Orowera 
Assoa V. Gorman, 76 MoJLpp. 184 
8L NT—Corrigan v Coney island 
Jodkey Oub, 20 MTS 487, 61 KT. 
Super 898 

89. Ark.—Capitol Food Co v. Mode. 

165 SW 687, 118 Ark. 166 
66 OJ p 282 note 8L 

88. Tex.—Mooney v Thomas; Civ 
Apih, 221 SW2d 887. 

55 CLJ p 282 note 82. 

OoBdiilo& voidable at maHaaPm option; 
wstvor 

In action 26r damages for fallnra 
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Where the contract contains a condition** or 
covenant,** it must he so construed as to give effect 
to the intention of the parties. If the language used 
IS unambiguous, it must be held to express such m- 
tent*on,** but, if not, the mtention must be deter¬ 
mined according to the ordinary rules of construc¬ 
tion,* ^ and, labile a condition will ordmanly be 
corsstrued most strongly agamst the party i\ho stip¬ 
ulates,** It will be given a reasonable construc¬ 
tion** in view of the usages of the trade to which 
the contract is mcident,** and will not be extended 
beyond the plam language of the contract*^ 

Where order contains conditions, the seller can¬ 
not accept it, and ship goods thereunder, without 
bemg bound by the conditions ** 

Conditions may he itnpUed when the arcumstanc- 
es of the transaction seem to require it and the lan¬ 
guage of the contract will justify it** However, 
a contract to supply a company with fuel oil con¬ 
tains no implied condition that it will be canceled 
by the employment of a receiver for the company,** 


and where a seller places himself in tiie position of 
bemg unable to perform a contract for the sale of 
goods to be imported, by refusing to conform to his 
shipper’s demand for a balance due on a pnor order, 
the seller cannot escape liability for breach of 
the contract of sale on the ground that the safe 
arrual of the goods is imphcit in the contract** 

A sale of property for a destffttaied purpose or 
use does not necessarily amount to an agreement 
by the purchaser precluding its use for any other 
purpose,** courts are reluctant to enforce limita¬ 
tions and restrictions on a purchaser’s right to use 
property once sold to him,*^ and require unequivo¬ 
cal language to create such restrictions ** 

Instruction of buyer of motor vehicle An agree¬ 
ment by the seller of an automobile, included m 
the contract of sale, to furmsh a chauffeur to teach 
the buyer to operate the machine has been held 
fairly to mclude the adjustment and testing of the 
car during the period of the lessons ,** and, where 
no agreement is made as to the period of time over 


to accept foreign lumber under oon-> 
tract containing condition that order 
would be void if there was a tariff 
tax, rulings that seller was not en¬ 
titled to recover because tariff tax 
was Imposed were held properly re¬ 
fused, where condition was inserted* 
for benefit of seller, who waived it, 
holding that word *Void** in contract 
condition could be construed as void¬ 
able at option of seller was held not 
error, where Judge found that con¬ 
dition was inserted for his benefit.— 
Fred W Hears Heel Co v Walley, 
CCJLMe., 71 F2d 876, certiorari de¬ 
nied 65 set 182, 293 US 606, 79 
L.Bd. 696. 

84L US —Thomas A. Bdlson, Inc., v 
Blackman Distributing Oo., G.CJL 
H.T., 66 P2d 722 

HI.—Carlton v Smith, 2 NH.2d 116, 
286 ULApp 880 

Njr—Mllsop V Beltramo, 81 A.8d 
222, 130 NUT Law 20 
NT—Application of Glaser Steel 
Corp, 86 NTS2d 835 
Term.—Reed Bros Stone Ca v. Pitt¬ 
man Const Co 101 SW2d 478, 
20 TennJLpp 562. 

Wash.—Schnitzer v Panhandle Lum¬ 
ber Co., 128 P 2d 601, 14 Wa8h.2d 
484. 

56 <XJ p 282 note 88 

She Tlhifona Sales Act is held to 
mean that the conditioning of a con¬ 
tract to sell is a matter of the in¬ 
tention of the parties as it was at 
common law—Do Guire v Higgins, 
DCtNT., 66 FSupp 446, reversed on 
other grounds, CLCLA., 159 F2d 921, 
certloraTi denied 67 SCt 1752, 881 
US 868, 91 L.Bd. 1866 

Vbne fogr making olalms after re- 
77C JS—48 


ceipt of goods—In re Gotham Silver 
Co, DCNT, 91 FSupp 520 
SeonziBg penult 

Where person had agreed to pur¬ 
chase artidles if he could obtain gov¬ 
ernment permits, he could avoid ob¬ 
ligation only by bona fide failure to 
secure permits within time contem¬ 
plated by agreement.—Atlas Trading 
Corp V S. H. Grossman, Inc., CLA. 
NJ, 169 F2d 240 

85. U S.—College Inn (Food Prod¬ 
ucts Co V Loudon Packing Co., 
aCJLInd., 65 F2d 888 
Hasa—^Pothier v Doucette, 177 NJEL 
84, 276 Masa 826. 

ea Mich.—Plano Hfg Co v EUis, 

85 NW 841, 68 Mich. lOL 
Trade-In 

Condition that buyer, seeking to 
enforce contract for sale of motor 
vehicle, must have a trade-in or used 
car to sell to seller held not shown. 
—De Moss V Conart Motor Salea 
Com.Pl, 72 NB.2d 158 afiarmed 78 
NJSL2d 675, 149 Ohio St. 299 

87 Mi<di.—Plano Mfg Co v ElUa 

86 NW 841, 68 Mich. lOL 
55 CJT p 282 note 86 

88. Ala—Soott v. Baber, 18 Ala 
182. 

88. Iowa—Messer v. Avery Co. 185 
NW 164, 192 Iowa 697 
66 GLJ p 288 note 87 
Oompromlso by sellss with csedJ.toKS 
Where buyer agreed to purbhase 
store if seller would effect a com¬ 
promise with letter's credltom, seller 
was obligated to oompromlso only 
the due his landlord and mer^ 

idiandlae creditora in view of im¬ 
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probability, if not impossibility, of 
obtaining compromise of amounts 
duo for taxes or of balance due a 
bank on nota—^Milne \ MaeWhirter, 
25 A.2d 659, 128 Conn. 688 
90. NT —ISsigi V Rosenstein, 88 
NTS. 854, 8 AppDi\ 500, affirmed 
26 NJBL 1124, 158 NT 678 
81. Va—Consumers' Ice Co v Jen- 
nlnga 42 SR 879, 100 Va 719 
65 CtJ p 288 note 89 
98. IniL—Excel Famiture Oo v. 
Brock, 114 NR 701, 63 IndJtpp 
494 

93. La—Page v Blackburn, App., 
23 So 2d 748 
55 C.J p 288 note 42 
Oonditton as to retun of money 
paid for option to bu\ held not Im¬ 
plied.—^Partamian v Flodlne, 213 P 
2d 790, 96 Cal.App2d Sapp. 981. 

9a U R—Texas Co v Intemationsl, 
etc.. R. Co, Tex.. 250 F 742, 168 
C.CLA. 74, certiorari denied 89 S Ct 
888, 249 US 618, 68 REd. 892 

95, US—Parrott v Allison, DCN 

T. . 48 FSupp. 956 

96. Ill —Chicago Daily News ▼ 
Kohler, 196 K.R 445, 860 BL 861. 

97 UJ3.—RCA Mfg Co v White- 

man, aCJLNT., 114 F2d 86^ oer- 
tioraxi denied Whiteman v RCA 
Mfg Co., 61 set 898. 311 US 712, 
85 L.Ed. 468. and 61 RCt 894, 811 

U. S 712, 85 L.Ed. 468 

HL—Chicago Dally Nows v Kohler 
196 NR. 445, 860 HI 851. 

98. HL—Chicago Daily News v 
Elohler, supra 

99 R.L—Burnham v Central Auto. 
I Exdh., 67 A. 429 
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"which the instruction should extend, it is presumed 
that It shall continue for a reasonable bme.^ 

Implied agreement to give seller business An 
agreement that the seller will refrain from selling 
directly to named customers of the bu>er and will 
pay the buyer commissions if he orders goods for 
sudi customers implies an obligation on the bu>er’s 
part, not only to use reasonable efforts to solicit 
business from these customers, but also an obliga¬ 
tion to turn over to the seller all the business he 
secures from these customers ^ 

b Oonditiona Precedent* Subsequent* or Oon- 
cnrrent 

Whether conditions In sales contracts are precedent, 
subsequent, or concurrent depends on the Intention of the 
parties as shown by the terms of the contract. 

Whether a condition in a contract of sale is 
precedent or subsequent depends on tiie intention 
of the parties as shown by the terms and proper 
construction of the contract^ What, if any, con¬ 
ditions precedent were created must be ascertained 
from the language used^ and by considering the 
contract as a whole.^ A stipulation may be a 
condition precedent in the sense that the contingen¬ 
cy must happen pnor to the existence of any con¬ 
tract,^ or be performed before there is a complete 
contract of sale^ or transfer of title,* and a con¬ 
dition will be construed as a condition precedent if 
the act stipulated for must be performed before 
performance can be reqmred from the other party,* 


or if the stipulations are mutual and go to the whole 
consideration of the contract,^* or are of the very 
essence of the contract Under a particular con¬ 
tract, a fall m the market price below a certain 
figure may be a condition precedent to the appro¬ 
priation of money deposited by the seller with the 
bu> er 

On the other hand, particular provisions may, of 
course, be construed not to be conditions preced- 
ent,i* especially where such construction is m ac¬ 
cordance with that placed on the agreement by the 
parties themselves and ordmanly a condition 
which does not go to or constitute tiie entire con¬ 
sideration will not be held to be a condition preced- 
enti® The courts are disinclmed to construe 
proMSions or stipulations as conditions precedent^* 
uvhere to do so would result m mjustice,!^ or would 
make the contract unilateral and void for want of 
mutuahtyi* Stipulations as to the time of ship¬ 
ment or delivery are ordmanly regarded as of the 
essence of the contract, as discussed mfra § 148, 
and, therefore, conditions precedent but this de¬ 
pends on the intention of the parties,** and such 
a stipulation will not be construed as a condition 
precedent if it appears from a i>roper construction 
of the terms used that the parties did not mtend it 
to be such.*i 

Condition subsequent A condition is a condition 
subsequent if it was the intention of the parties 
that on the happening of such condition the con¬ 
tract should be cxtmguished,^or the title defeat- 


1. Tex.—Bnlck Auto Oo v Weaver, 
GlvJLpp, 168 SW 594 

3. US —Brlffhtwater Paper Co v 
MoiUfdnock Paper Mills, DCMass, 
68 FSupp 714, affirmed, COAl, 161 
F 2d 869 

8. Md.—Maryland Fertilizing etc., 
Co V Lorentz, 44 Md. 218. 

XT—Selden v Prlufirle 17 Barb 458 

55 CJ* p 288 note 43 

^ US —Matthew Smith Tea, eta, 
Co V Laniborn, CCJLNT 10 F2d 
697, certiorari denied 46 SCt. 688, 
271 U S 686, 70 LJBd. 1161. 

55 C.J p 288 note 44 

6. Conn.—Finlay v Swlrsky, 181 A. 
420, 108 Conn. 624 

a. Cal —Peerless Glass Co v Pacific 
Crockery, eta, Co., 54 P lOl, 121 
Cal 641. 

NT—Machson v Syrop* 91 NTS. 

12 . 

COoslng of other deal 

Tex.—Belnert v Lawson, dvJtpp, 
118 &WAd 298 

7 Cal—Peatland Realty Co v Rd- 
warda, 188 P 857, 28 CalJlpp 403 

55 OJ p 288 note 47 


& NT—Selden v Pringrla 17 Barb 
458 

8. SC.—^Bquitahle Mfgr Co v Coo¬ 
ley, 48 SEL 267, 69 SC 882 
55 CJT p 288 note 49 
la US—Straus v J M. Russell 
Co CCOr, 86 F 589 
55 C.J p 288 note 50 

11> N T —Steinhardt v Binffham, 75 
NB. 408, 182 NT 826 
55 (XJ p 238 note 5L 

U. NT—Welder v Grace, 180 N 
TS 825, 190 AppDlv 870 

18. US —Arrow Petroleum Co v 
Johnston, CCJLIU., 162 IF 2d 269, 
certiorari denied 68 SCt. 158, 882 
US 817, 92 L-Ed. 894 
Tex.—Mooney v Thomaa CivJtpp, 
221 SW2d 887 
55 G.J p 238 note 58 
RrovlsioiL for buyer’s opening of let¬ 
ter of credit 

Ffovlslon that buyer was **to open 
promptly on signing of the contract** 
a letter of credit for value of mer¬ 
chandise was held not to mean 
contract was not binding until buyer 
had opened sudh credit, but failure 
to do so would be breadh of contract. 
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—Crawford v Obrecht, 189 A. 809 
171 Md. 562 

14. Iowa.—^Mackle Motors Co v 
Dearborn Truck Co, 185 NW 22, 
192 Iowa 458 

16. Mo —Springfield Seed Co v 
Walt, 67 SW 938 94 MoJipp 76 
Or —Kelp Ore Remedies Corp 
V. Brooten, 277 P. 716, 129 Or 857 
17 Conn.—Finlay v Swlrsky, 131 
A. 420, 108 Conn. 624 
18. Tex.—Kingsville Cotton Oil Co 
V Dallas Waste Mills, Clv.App, 
210 SW 882 

19 Mo—Wall V St. Joseph Ar¬ 
tesian Ice, eta, Co, 87 SW 674, 
112 MoAlPP 659 
55 C.J p 234 note 60 
SOi Neb—^McIntyre v Cunningham, 
126 NW 598, 86 Neb 888 
55 C.J p 284 note 61 
9L US—Lester Plano Co v Bsca- 
naba Veneer Co, aCJLPa., 46 F 2d 
27 

65 C J p 288 note 58 Ca3, p 284 note 

y^ ldieh . O orpns Juris gooted in 
->Wellman Pipe Idne Co v Miller 
286 NW 109, 111, 288 Mich. 687 
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ed and reim ested in the seller 

Concurrent conditions If the acts stipulated 
for are to be performed at the same time, the con¬ 
ditions are concurrent,** as where the contract stip¬ 
ulates for delivery and payment to be made on de¬ 
livery, as discussed infra § 230 

Suspensory condition A condition may be of a 
suspensory character, as in the case of a sale of 
goods to be accepted and paid for if satisfactory,*® 
or where the sale is made subject to a subsequent 
ascertainment of some fact not known to the par¬ 
ties at the time ** 

e. Dependant or Independent Conditions or 
Covenants 

Whether conditions or covenants In sales contracts 
are dependent or Independent Is determined by the prop¬ 
er construction of the language employed by the parties 
to express their agreement. 

Whether promises, conditions, or covenants in 
a contract of sale are dependent or mdependent de¬ 
pends on the proper construction to be placed on 
the language employed by the parties to express 
their agreement,*^ the mtention of the parties,** 
and the nature** and order of performance** of 
the provisions under consideration. In the absence 
of ambiguity, the intent must be derived from the 
language of the contract** The question is fre¬ 
quently one of much diflSculty** and, Tihile cer¬ 
tain general rules of construction have been laid 
down as applicable to such cases, it has been said 


that th^ are of little practical value** and should 
never be permitted to interfere with carrying mto 
effect what appears to have been the real intention 
of the parties.** 

Covenants or conditions in a contract of sale 
are dependent if the obligation to perform one is 
made to depend on the performance of the other,*® 
or where, in the case of mutual covenants or con¬ 
ditions, the> go to the whole consideration on both 
sides*® On the other hand, conditions or cove¬ 
nants are to be r^;arded as md^ndent if they 
go only to a part of the consideration,*^ are m the 
nature of separate undertakings, one of which must 
be perform^ regardless of the performance of the 
other,** or, ordinarily, if the time of performance 
of one is to arrive, or may arrive, before the time 
of performance of the other,** but a condition may, 
according to the mtention of the parties, be a de¬ 
pendent condition even though it is to be performed 
m adiance of performance by the other party 

If the party to be benefited by a condition pre¬ 
cedent accepts a substantial part of that which was 
to be performed in his favor, the condition be¬ 
comes an independent agreement.** 

§ 77. -Entire and Divisible Contracts 

a. In general 

b Number of orders, writings, or agree¬ 
ments 

c. Number of owners or purchasers 


Wis—state V Milwaukee Chamber 
of Commerce, 98 NSW 930, 121 
Wia 110 

Provisioii for payment of demur¬ 
rage by buyer, contained In contract 
for the sale purchase, and deliver} 
of oil, was not a condition preced¬ 
ent, but rather a condition subse- 
Quent.—Arrow Petroleum Co v 
Johnston CCA.I11. 162 F2d 269. 
certiorari denied 68 SCt. 158, 882 U 
S 817, 92 Ii.lSd. 894 

Sr^Mich.—Oorpiis Juris guoted in 
Wellman Pipe Line Co v Miller, 
28S NW 109 111, 288 Mich. 637 
55 (U p 284 note 64 

94. Idaho—^Richards v Jarvis, 288 
P 887 41 Idaho 287 

55 CLJ p 284 note 65 

95. Minn —^Mulcahy v Dieudonne, 
ns NW 686, 108 Minn. 852 

55 dJ p 284 note 68 

98. Ija.—Durrive v FTere^ 11 lia. 
874. 

97 US—Arrow Petroleum Co v 
Johnston, aCJLIU, 162 F2d 269, 
certiorari denied 68 SCt. 168, 882 
VA 817. 92 UBd. 894. 


88. US—Arrow Petroleum Co v 
Johnston, supra. 

55 C J p 284 note 70 

88 Mass—Knight v New England 
Worsted Co., 2 Cush. 271 

30. Mass—Knight v New England 
Worsted Co, supra. 

31. US—Arrow Petroleum Co v 
Johnston, dCJLIU 163 FSd 269, 
certiorari denied 68 SCt. 158, 383 
US 817, 92 LuEd. 894 

38. NY—Uox V Bey 8 Wend. 856 

33. US—Straus v J M. Russell 
Go., CaOr., 85 F 589. 

34. US—Straus v J M. Russell j 
Co, supra. 

86. Mass —<tetes v Ryan, 115 Mass. 
596 

Tenn.—Offloer v Sims, 2 Helsk. 501. 

85.. Mass.—^Knight v New England 
Worsted Co 2 Cush. 271. 

65 CLJ p 285 note 78 

37 NY—^Bladsworth v Rosenblatt, 
45 NYS 931. 20 MiSC. 857 

55 CU P 285 note 79 
Frovlsioa for paymeat of demur¬ 
rage by buyer 

US—Arrow Petroleum Co v John- 


[ ston, aCA.111, 162 F2d 259, cer¬ 
tiorari denied 68 S Ct. 158, 882 U & 
817, 93 L.£d. 394. 

38. Cal—Stevens v Parkford, 191 
P 699, 48 CalJLpp 181 
55 C J p 235 note 80 
Boiler’s agreement to reipaix he’d 
Independent of buyers agreement to 
pay—^Interstate Trust St Banking Co 
V West Texas Utilities Co, Tex.Civ 
App, 88 SW2d 1110 
Effect of fieilure to pay aotas 
Under language of agreement for 
a sale of articles to retailer to be 
used as premiums in a contest, his 
failure to pay at maturity notes 
given therefor did not forfeit his 
rights under the sellers agreement 
to increase his business in a stated 
amount.—^LiO\ eland v ELIbbey, 178 P 
976, 108 Kan. 293 

38 Cal—Stair v Davia 288 706, 

105 Cal App 632 

SB C.J 9 235 note 81, p 304 note IS 

40. US —Straus v J M. Russell 
Co, CCOr, 85 F 589 

41. Mich.—Young Bros Mach Co 
V Young, 69 NW 152. Ill Mich. 
118 

55 C J p 285 note 83. 
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d Subject matter 
e. Cansideration 

f Conditions, warranty or guaranty 
g Provisions as to dehveiy or payment 
h. Subsequent matters 

a. In Qeneial 

Whether a aales contract is entire or divisible ts to 
be determined by ascertaining, by the ordinary rules of 
construction, the Intention of the parties. 

A contract of sale may be ambiguous as to wheth¬ 
er It is entire or severable^® The question as to 
whether a contract of sale is entire or divisible 
has arisen in a variety of ways,^^ and the decisions 
of the courts as to how such contracts should be 
construed m particular cases have sometimes been 
made to depend somewhat on the purpose for which 
the question was invoked.^^ The well-settled rule 
of construction, however, is that the intention of 
the parties ordinarily governs or controls,^^ and this 
must be ascertained by the ordinary rules of con¬ 
struction,^^ considenng not only the language of 
the contract,^^ but also, in cases of uncerta nty, the 
subject matter, as discussed infra subdivision d 
of this section, the severable nature of the con¬ 


tract,^* the situation of the parties,** and the ar- 
cumstances surrounding the transaction.** As an aid 
to ascertaimng the mtention of the parties, it is 
proper to consider whether the contract is to be 
performed only as a whole*i and whether each 
and all of its parts are interdependent and common 
to one another and to the consideration,*2 or wheth¬ 
er in its nature and purpose it is susceptible of di¬ 
vision and apportionment.** The same contract 
may be entire as to some obligations and sparable 
as to others ** 

b. Number of Orders, Wnidngs, or Agreements 

A single contract or writing may be divisible as to 
the separate articles or Items included, each of two or 
more contracts or agreements between the same parties 
may be construed aa entire, but as to each other will 
be construed as separate and Independent, and not as a 
tingle entire contract, unless the parties Intended them 
to be such 

Even though there is only one contract or writing, 
it may be divisible** as to the separate articles or 
Items mcluded therein.** While, m the case of tu'o 
or more contracts or agreements between the same 
parties, each may be construed to be entire,*7 with 
reference to each other they will be construed to 
be separate and independent contracts,** and not 


40. Hiim.—^Hayday v Hammermill 
Paper Co, 237 N W 600. 184 Minn. 
8 . 

43. Minn.—Potsdamer v Krose, 58 
XW 983, 57 Minn. 193 
Entirety or di^i8ibility of contract 
as affecting 

Acceptance or rejection of aJl or 
part of goods see infra | 184 
Liability of seller on failure to de¬ 
liver installment see infra 9 175 
Obligation to pay for Installment 
on delivery thereof see Infira 9 
234 

Partial Illegality see supra 9 67 
Rescission see infra 9 lOL 
Transfer of title on delivery of 
part of goods see Infra 9 269 
44ta US—CzamUcow-Rionda Co v 
West Market Grocery Co, CCA. 
XT., 31 F2d 309 certiorari denied 
48 set. 118, 275 US. 658, 72 L.Ed. 
425 

Minn—^Potsdamer v Kmsei, 68 XW 
983, 67 Minn. 198 

45. U S —Schminke Milling Co v 
Diamond Bros., CCJLIowa, 99 F2d 
467 

Cal—Lewis v Shell Ofl Co, 29 P2d 
413, 220 CaL 80—Sweet v Watson's 
Xuraery, 78 P2d 284. 28 Cal.App2d 
379 

TIL—Foley & Co ▼ Ihccelaior Stove 
fr Hfg Co, 265 niJlpp 78. 

Mfam.—Ha^day v HammermlU Paper 
Co., 337 XW 600, 184JMinn. 8 
Xel)u--4FBrxner8 Union Co-op Eleva¬ 
tor FOderation v Carter, 40 X W 2d 
870, 153 Neb 366, 


N M.—Vance v Forty-Eighth Star 
MUl, 215 P2d 1016, 54 XM. 144 
Ohio—^Holland Furnace Co v Joy, 
83 Ohio XP,NS. 17 
55 CJ p 285 note 87 
SeparahUity of provisions heUi In^ 
tended 

Idaho—^Durant v Snyder 151 P2d 
776, 65 Idaho 678 

Zhsepaarahillty of provialoaa held i&- 
tended 

Ky—Myers Bros v Hager, 98 SW 
2d 36, 266 Ky 8 

4Si Ohio —Huntington, etc., Co v 
Lake Erie Lumber, etc., Co., 148 
XE. 182. 109 Ohio St 488 
65 CJ p 286 note 88 
4? US—Schminke Milling Co v 
Diamond Bros, C G.A.Iowa« 99 F 2d 
467. 

Cal—Lewis v SheU OU Co, 29 P2d 
413 220 Cal 80 

Ky—^Myers Bros, v Hagar, 98 S.W 
2d 36 266 Ky 8 

Minn.—BCayday v ECammertnlll Pa¬ 
per Co, 287 XW 600. 184 Minn. 8 
Xeb—Farmers Union Co-op Blevar 
tor Federation v Carter, 40 XW2d 
870, 152 Neb 266 
55 CJ p 285 note 89. 

4& US—Schminke IfiUing Co v 
Diamond Bros., CCA.Minn., 99 F 
2d 467 

40U Minn.—Hayday ▼ Bhmmennill 
Paper Co., 287 X.W 600. 134 Minn. 
8 . 

55 0LJ p^ 885 note 91. 

50. UJ3—Schminke Mining Co v 

756 


Diamond Bros., CCA^Iowa, 99 F 2d 
467 

Minn.—Hayday v Hammermill Pa¬ 
per Co, 237 XW 600, 184 Minn. 8 
56 CJ p 235 note 92 
51. US—Schminke Milling Co v 
Diamond Broa, C CJLIowa, 89 F 2d 
467 

50. US—Schminke Milling Co v 
Diamond Bros. supra. 

53. US—Schminke Milling Co v* 
Diamond Bros., supra. 

54. Yt—Auer v Robertson Paper 
Co., Ill A. 570, 94 Vt 478 

55 CJ p 286 note 98 
56. XT-Young v M. P Berglas 
Mfg Co, 241 XTS 697. 229 App 
Div 278 

56. Pa.—EVanMln Sugar Refining 
Co V Eiseman. 189 A. 147. 290 Pa. 
486 

55 CJ p 286 note 96 

67 US—Lees v Churchill Distil¬ 
ling Co, DCKy., 78 FSupp 548 
Ga—GrantvUle Oil Mills v Hogans- 
vllle Oil MiU Co., 91 BJEL 672, 19 
GaJlpp 411. 

58L Mont—Purdin ▼ Westwood 
Ranch, etc., Co., 216 P. 826, 67 
Mont 553 

55 CJ p 286 note 98 
Snooendve sales are severehle, and 
each is a contract of sale by itself 
CaL—San Frandseo Milling Co v 
(Ffye 6b Ca, 88 P2d 165. 2 CaLApp 
2d 568 

Mass.^Mark t. Btuart-Howland Go.. 
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a single entire contract,*!^ unless the parties in¬ 
tended them to be such.®® Where several pur¬ 
chases are otherwise separate and distmct, they 
are not rendered any the less so b\ the fact that re¬ 
ceipt of so-called confirmations of all is acknowl¬ 
edged m one communication.®^^ 

Orders According to the circumstances of the 
particular case, two or more accepted orders ma 3 
constitute separate contracts,®^ di\isible parts of 
one contract,®^ or an entire contract®® The fact 
that a single order was gi\en appears to ha\e been 
given weight in some cases in amving at the con¬ 
clusion that the contract, or proposed contract, was 
indivisible,®® but where an order signed by one 
person is a combination of individual orders of 
several persons, and the combination w^as made at 
the suggestion of the sdler or his agent, the con¬ 
tract is separable.®® 

c. Number of Owners or Purchasers 

A sale contract Is separable where the property fa 
owned In severalty by two or more persons. 

A contract of sale is separable where the prop- 
ert> involved is owned m severalty by two or more 
persons®^ Also, an agreement may be several 
where each of several persons agrees to purchase 
a share of the property ®® 

d. Subject Matter 

Whether a sale contract was Intended to be entire 
or divisible does not depend solely or neeeesarlly on the 
divisibility or severability of the subject matter, al¬ 


though the nature of the subject matter Is to be con¬ 
sidered 

In ascertainmg whether the parties intended a 
contract of sale to be entire or divisible, the na¬ 
ture of the subject matter is to be considered,®® 
at least m case of uncertainty,*^® but the question 
does not depend solely or necessanh* on the na¬ 
ture of the subject matter of the sale.^^ its divisi¬ 
bility or se\erabiht 3,^2 or the multiplicity of the 
articles or items composing it ,7® a contract of 
sale ma> be held ertxre notwithstanding the subject 
matter is dnisible,^® where it othenvise appears 
that the parties intended it to be entire.^® If the 
subject matter of the sale is regarded by the par¬ 
ties as being in the nature of one entire thmg,^® 
or the sale is of a specified number, quantit>, or 
amount,*^* the contract is entire, although the goods 
consist of separate lots, parcels, or packages,^® 
but if the number is expressed m minimum and max¬ 
imum limits, the contract is diMSible above the 
mimmum limit 

Location In the absence of other matters show¬ 
ing an intent to render the contract divisible, it is 
not made so by the fact that the various articles 
or parcels mcluded m the contract are at differ¬ 
ent places ®® 

Different articles Whether negotiations for the 
sale of separate articles result m one entire con¬ 
tract for the whole, or whether the contract for 
each remams separate and distmct; may depend on 


115 NBL 42, 226 liasa. 86, 2 A.L.R, 
678 

60 ITS—Oerseta Corp v Mogi, GL 
CA.NT. 17 F2d 699 
Okl —^Maxwell v Zenith Limestone 
Co, 286 P 879, 142 OkL 286 

60. Okl—MaxweU v Zenith Lime¬ 
stone Co, supra. 

61. Fa.—'Franklin Sugar Refining Co 

▼ Blseman, 189 A. 147, 290 Pa. 
486 

68. Mass.—Nicholson v Ameriesn 
Hide & Leather Co., 80 NJS.2d 876, 
807 Mass 45b 
55 CLJ. p 286 note 8 
68. Iowa.—B P Sturtevant Co v 
Le Mars Gss Ca, 176 NW 838, 188 
Iowa 584 

55 CJ p 286 note 4 
eii. OkL—Okmulgee Producing, etc., 
Oo V Browzi^ 285 P 546, 109 Okl. 
215 

55 CJ p 286 note 5 

66, GflL—Flbls^her Knitting MiUs 

▼ Greenberg, 188 SJBL 458. 54 Ga. 
App 662. 

55 CJ p 236 note 6 

6^ Zdsho—Atistln V Brown Bros. 
Co., 164 P 95, 80 Idaho 167. 


67 Iowa .—King v Farmers' Grafif 
Co., 188 NW 720 194 Iowa 979 

Purchase by same person of several 
lots of property at CLOCtion sale 
see Auctions and Auctioneers 8 7 k. 

68. Mo—^Lawson v Muse, 165 SW 
896, 180 MoJWpp 85 

69 CaL—Lewis v Shell Oil Co.. 29 
F 2d 418, 220 CaL 80 

Neb—'Farmers Union Co-op Blevs^ 
tor Federation v Carter, 40 NW2d 
870, 152 Neb 266 

65 CJ p 286 note IL 

70i Ohio—'Huntingrton, etc., Co v j 
Lake Brie Lumber, etc., Co., 148 N 
B. 182, 109 Ohio St. 488 

7L- Mass—Claik v Balcer, 5 Mete. 
452 

Pa.—^Rngg V Moore, 1 A. 820, 110 
PS. 236 

72. Wls.-National Ejoltting Co v 
Bouton, eto, Co, 128 NW 634, 141 
Wis. 68 

65CJ p 286 note lA 

73. caL—Sweet v Watson's Nursery, 
78 P3d £84, 28 CaLApp2d 879^ 

56 CJ p 286 note 15 

74. Ga.—Central Georgia Brick Co. 
T. Caroliiia Portland Cement Co.* 
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TJ SE. 1048, 186 Ga. <9S-<3«oraria 
Creosotlng Co v McIntosh Land, 
etc., Co., 99 SJL 166, 28 Ga.App 
56L 

7& IlL-^Mbrrfs v Wibaux, 48 N.B. 
887, 159 Ill 627 

Pa.—Shinn v Bodine, 60 Pa. 182, 100 
Am.D 560 

78. La.—Barrow v. Penlck, 84 So 
691, 110 La. 572. 

55 CJ p 287 note 18 
Quo lot of msrohandlse 
Ga.—Fleischer Knitting Mills v. 
Greenberg; 188 SJB. 458, 54 GaJIpp 
552. 

SUnoii with personalty 
Tex —King ▼ Whatley, CIvJkppb, 885 
I S W 2d 186 

77. US—'EOrsch v Isaac Joseph 
Iron Co, CCJLPa., 278 F 824. 

55 CJ p 237 note 19 
7a Mass—ManKBeld v Trigg; 118 
Mass. 860 

65 CJ P 237 note 20 

7a Wis.—'Vaughan v Howe, 20 Wia 
497 

sa OkL—Hart-Parr Co v Duncan, 
181 P 288, 76 OkL 59, 4 AJUB. 
1484 
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§ 77 


many circumstances Notwithstanding the sub¬ 
ject matter compnses articles differing from eadi 
other, the contract is entire if the proper and in¬ 
tended use of one is dependent on the other or oth¬ 
ers, 82 as m the case of machines, dnisible parts 
of a machine, a machine and attachments, or an 
engine and machine, to be used together,®® or a 
set of books deliverable in separate parts or vol¬ 
umes 8^ 

On the other hand, w here the articles constituting 
the subject matter of the contract are entirely 
distinct and not in their nature connected i\ith one 
another, the contract is generally construed as di- 
visible,85 at least inhere the articles are separate¬ 
ly priced, as discussed mfra subdivision e of this 
section, and, although the articles are of the same 
general class, the contract may be regarded as di¬ 
visible in so far as it covers articles of different 
lands, styles, or qualities ,8® but if the inducement 
to the contract was the purchase of the entire lot, 
the contract is entire 8? 

e Cixnsideration 

Unless the psrties Intend othenvise, where the eon* 
slderstion is aross, single, entire or unapportioned, a 
sale contract is entire, while If the price or considera¬ 
tion Is divisible, or is apportioned among the different 
articles, or the sale Is of different articles at separate 
prices, the contract Is generally construed as divisible 

In arriving at the mtention of the parties as to 
the entirety or divisibility of a contract of sale, the 
nature of the consideration is to be considered ,88 


and it has been held that the character of the con¬ 
tract as entire or divisible should be determined 
chiefly by the character of the consideration 8^ 
E\en an entire contract may be divisible if per¬ 
formance thereunder can be divided mto different 
groups, each set embracing performances which 
are the agreed exchange for each other 8® 

Gross consideration It is a general rule that, 
v'here there is a gross, single, entire, indmsible, or 
unapportioned price or consideration, the contract 
IS entire ,81 but an exception exists ^\here the re¬ 
maining parts of the contract make it clear that 
no such result was intended 8® 

Separate prices While a contract of sale is 
generally construed to be d*\usible where the price 
or consideration is divisible®® or is apportioned 
among the different articles or items,®* or the sale 
IS of d^r erent articles at separate prices,®® notwith¬ 
standing the severability of the price or considera¬ 
tion, the intention of the parties is controllmg,®® 
and the contract may be entire where, by reason 
of the character of the property or otherwise, the 
taking of the whole property is essential 8^ 

Where both gross and separate prices are agreed 
on, the former being the aggregate of the latter. 
It IS held in some cases that the contract is di- 
visible,88 and in others that it is entire 8® 

Price according to weight or measurement 
Where the contract is m other respects entire, by 
reason of the subject matter or otherwise, it is 


81. Neb —fYu’mers Union Oo-op 
Elevator Federation v Carter, 40 
N W 2d 870, 152 Neb 266 

88. Okl—Hart-Parr Co v Duncan, 
181 P 288, 75 OkL 69, 4 A.li.R. 
1484 

55 C J p 287 notes 23, 26 

88. Mo—Palmer v Reeves, 122 S 
-W 1119 139 MoApp 478 

55 OJ p 237 note 24. 

84. HL—^Barrie v Jerome, 112 HI 
App 329 

Masa—^Barrie v Earle 8 NE. 689, 
148 Mass 1, 58 AmR. 126 

8& Ark.—^Duffle v Pratt, 88 STV 
842, 76 Ark. 74 

55GJ;.,p 287 note27. 

86 Pa.—General Crushed Stone Co 
V Tiimpey Coin.Pl., 4 Monroe Ii.R. 
86, 28 NorOuCo^ 868 

Tex.—Sllberstein v Radio Gap Co, 
CivJLpp, 153 SW2d 279 

56 CU p 287 note 29 

87 Gal—Waltl V Gaba, 116 P 968, 
160 Cal 324 

55 C.J p 237 note SO 

88. Pa.—Rugg V Moore, 1 A. 330, 
110 Pa. 236 

88 Pa.—^Rugg Y Moore, supra. 


sa US—^Brlghtwater Paper Co v 
Monadnock Paper Mills, DCMass., 
68 F Supp 714, affirmed, C CLA., 161 
!F 2d 869 

91. US—Brown-Forman Distillers 
Corp V Northwest Liquor Co, C. 
A.Wis., 171 F2d 255 

La.—J R. Watkins Co v Brown, 
App.. 128 So 587 

Vt—^Evarts V Beaton, 30 A.2d 92, 
113 Vt 161 

Wash.—Darst v Meduna, 130 P2d 
861, 15 Wash 2d 298 

55 C J P 237 note 34 

98. Wash.—Berlin Mach. Works v 
MUler 110 P 422, 59 Wash. 572 

93. Iowa.—Tuttle-Chapman Coal Co 
V Coaldale Fuel Co., 113 NW 827, 
136 Iowa 882 

55 eXJ p 238 note 36 

94. US—S<diminke MUling Co v 
Diamond Bros., GLCLA-Iowa, 99 F 2d 
467 

Cal—Sweet v Watson’s NOrsery, 72 
P2d 284, 28 Cal App 2d 879 

Pa.—Gtoneral Crushed Stone Go. v 
Trimpey, Coxn-FL, 4 Monroe XjJt 
86, 28 North.Co 369 

Wash.—Darst v Meduna^ 130 P2d 
361, 16 Wa^2d 293. 

55 C J p 238 note 87 


95. Mass.—Nicholson v American 
Hide & Leather Co. 30 NJBL2d 876, 
807 Mass. 456 

Minn.—Wilhelm Lubrication Co v 
Brattrud, 268 NW 634, 197 Minn. 
626, 106 A.LR. 1279 
Miss—^First Nat Bank in Meridian 
V Pearson, 10 So 2d 178 
Ohio —^Holland Furnace Co v Joy, 82 
Ohio NP,NS, 17 
55 C J p 238 note 88 

90. US—Schmlnke Milling Co ▼. 
Diamond Bros., C.GJLIowa, 99 F 
2d 467 

Neb—^Farmers Union Co-op Elev»- 
tor Federation v Carter, 40 N W2d 
870. 152 Neb 266 
55 C.J p 238 note 89 

97 Miss—S^rst Nat ‘Ra.nfr in Me¬ 
ridian V Pearson, 10 Sa2d 178 
55 <U p 238 note 40 

98. Iowa.—B F Sturtevant Co. ▼ 
Le Mars Gas Co, 176 NW 888, 188 
Iowa 584. 

55 OJ p 288 note 4L 

99 NT—Salomon v Corbett; 57 

vrra. is appdit 2«s. 

'5S C J p 28S not. <2. ' 
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not rendered divisible by the fixing of the price 
according to weight or measurement of the prop¬ 
erty,^ and even the fact that different prices per 
pound are fixed 1^ the contract will not necessan- 
1> render the contract divisible ,2 but the fixing 
of a speafied price per ton may render the con¬ 
tract divisible where there is nothing to show that 
the pnce depends on the quantity ordered.^ 

Statutory provisions An "mdinsible contract to 
sell or sale” has been defined as meaning a con¬ 
tract to sell, or a sale, in which, by its terms, the 
pnce for a portion or portions of the goods, less 
than the whole, is not fixed or cannot be ascertained 
by computation,^ and, as so defined, it is the op¬ 
posite of a ^‘divisible contract to sell or sale,” 
as defined by statute 6 

f Oonditions, Wazianty or Qiiarant7 

Where conditions as to one of two articles sold are 
so distinct from, and inconsistent with, those as to the 
other that they cannot operate together, the contract 
-will be held severable A warranty of the entire sub¬ 
ject matter may make the contract an entire onok 

Wliere, in a contract for the sale of two articles, 
the conditions as to one are so far distinct from, 
and inconsistent with, those relating to the other 
that they cannot operate together, the contract 
will be held severable, rather than entire, in order 
to give effect to all the conditions® A warranty 
•of the entire subject matter ma> make the con¬ 
tract an entire one also, where an important part 
of the contract is a so-called sales guaranty winch 
treats an order as an entirely, it may show the 
intention of the parties that the contract shall be 


§ 77 

entire.2 On the other hand, a contract for the sale 
of two articles will not be held to be entire where, 
as to one article, there are no express covenants 
of warranty, and, as to the other, there is a special 
guaranty,2 or where there are warranties^ sepa¬ 
rately expressed, as to each and a provision that 
the failure of either to fulfill its warranty shall 
not affect the payment of the purdiase pnce of the 
other 

g Provisions as to Delivery or Payment 

Contemplation of one single delivery does not In It¬ 
self make a sales contract an entire one, whether a 
contract providing for dellvary, payment, or both In 
inatallments le divisible Is determined by the parties’ 
intent. 

The fact that the parties contemplate one single 
deluery does not m itself make a contract of sale 
an entire one A contract of sale may be di^usible 
or se\erable where it provides for dclivcry,i2 or 
both delivery and payment,m installments, or 
from bme to time, especially where the contract 
provides that each deli\ery is to stand as a sepa¬ 
rate contract,!^ or where the goods are sold m dif¬ 
ferent parcels to be delivered and paid for at dif¬ 
ferent times,!® and, according to some authorities, 
even where the total quantify of goods -wdLd and to 
be delnered is agreed on.!® Howe\er, where a 
contract of sale is otherwise clearly an entire one, 
it IS not rendered divisible 1^ mere subsidiary pro^ 
visions for deli\ery,!7 or payment,!® or both,!® m 
installments, or eVen, it is held, by provisions or 
stipulations that each delivery or shipment shall 
be a separate contract,®® the controlling question is 


1 Maas —‘Katlonal Wholesale Gro¬ 
cery Co V Mann, 146 NE. 791, 251 
Masa 238 

SS C.J p 238 note 43 

:3. Tenn.—Batre v Simpson, 4 Ala. 
805—^Barker v Reasran, 4 Helsk. 
590 

*3. Md—liuria. etc. Co v Elafl; 115 
A. 849 139 Md. 586 

•4. Ariz.—Boyd v Second Hand Sup¬ 
ply Co, 128 P 619, 14 Ariz. 86 

5. Ariz.—^Boyd v Second Hand Sup¬ 
ply Co supra. 

Particular contract held to be with¬ 
in statutory definition. 

NT—PortfoUo V Rubin, 135 NBL 
848, 233 NY 439 

0. Wash.—Berlin Mach. Works v 
Mmer, 110 P 492, 59 Wash.-672 

7 Pa.—William P Kelley Bri<dc Co 
V Clay Product Supply Co, 15 Pa. 
Diat. 200 

*0. NJ>—^Elliott Supply Co v Green, 
160 NW 1002, 8SNJD 641. 

.9. Wash.—^Berlin Mach. Works v 
Mmer, 110 P 422, &9 Wash. 572 


10. Iowa.—Aultman, etc., Co ▼ 
Ijawson, 69 NW 865. 100 Iowa 6b9 

11. NY—Commercial Ribbon Co v 
Elbee Chocolate Co, 193 N Y S 510 

12. US—Blue Talley Creamery Co 
V Consolidated Products Co, CL 
CJLMo 81 F2d 183 

55 C J p 239 note 58 

18. US—Schminke Milling Co ▼ 
Diamond Bros, C C A.Iowa, 99 IF 2d 
467—Brlghtwater Paper Co v 
Monadnock Paper Mills, DCMasa, 
68 F Supp 714, afllrmed, C C-A, 161 
F2d 869 

55 or p 239 note 59 

lA U S —Schminke Mnuwg Co v 
Diamond Bros., C.CLA.Iowa, 99 F 2d 
467 

NY—Koppel V St. Resis Paper Co., 
47 NYS2d 443, reversed on other 
grounds 56 NYS 2d 790 

18. NY—Pope V Porter, 7 NR 804, 
102 NY 866—Swift v Opdyke, 43 
Barb 274 

16. US—Czamikow-Rionda Co v 
West Market Grocery Co, C CJLN 
Y, 21 F3d 309 certiorari denied 48 
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set 118, 275 Ua 568, 72 Ij.Ed. 
425 

55 C J p 239 note 61. 

17 US —Hollldge V Gnssow, 

A Co., aCA-Mass., 67 F3d 459 
Cal—Samuels v I,. A. Mattress Co, 
238 P 2d 593, 102 Cal App 2d 827 
Fla.—^Metcalf y R. D Keene & Go, 
164 So 704. 122 Fla. 27 
Mo—Meyer Milling Co v Baker, 43 
SW2d 794, 828 Mo 1246 
Neb—Farmers Union Co-op SSeva- 
tor Federation v Carter, 40 N W 2d 
870, 152 Neb 266 
55 CJ p 239 note 62 
la Mass—Fullam v WWght etc.. 
Wire Cloth Co., 82 NR 711, 196 
Mass. 474. 

NY—De Graff v Mayper, 119 NYR 
657, 65 Miac. 186. 

IS. Cal —^Platt V Union Packing 
Co, 89 P 2d 663, 32 Oal App 2d 339 

55 C J p 239 note 64 

aa Tenn.—Tennessee Fertilizer Co 
T International Agricultural Corp, 
243 SW 451. 146 Tenn. 451. 

56 C.J p 240 note 65. 
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that of the intent of the parties 

h. SiLl>8eQ,neiit Matters 

Actions or circumstances subsequent to the making 
of a sale contract may or may not affect its character 
as entire or divisible 

If by their conduct the parties have put a par¬ 
ticular construction on a contract of sale as being 
entire or as being divisible, such construction must 
be considered,23 and ordinarily will be adopted and 
given effect by the courL^s Even if a contract was 
not originally severable, the parties may subse¬ 
quently treat it as sucfa-34 The character of the 
contract as entire or divisible may be changed by 
the subsequent agreement of the parties as to the 
time of delivery,®^ terms of pa 3 Tnent ,26 or sever¬ 
ance of the subject matter,^^ or bj' their subsequent 
conduct m respect of the performance of the con- 

tract28 

WTiile there is authority to the contrary,** a con¬ 
tract otherwise entire may be rendered divisible 
by the delivery and acceptance of a part of the 
goods,** but an entire contract is not rendered 
severable by the acts of the seller in making sep¬ 
arate shipments and drawing a separate draft for 
each diipment,*^ and, while a delivery of all the 
property at one time may, in connection with oth¬ 
er matters, be accorded weight in arnving at the 
conclusion that the contract is entire,** a contract 
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of sale which is otherwise divisible is not rendered 
entire b\- the delivery of all the units together where 
such delnery is not for the purpose of carrying 
out the agreement or mtent of the parties ** 

Where goods ha\e been bought at different times 
and on different terms of credit, the rendering of 
an account for the whole does not render the con¬ 
tract entire *^ So, too, if the goods are to be de¬ 
livered in installments and paid for as delivered, 
the failure to exact payment on each delivery does 
not render the contract entire.** 

§ 78. -Executory and Executed Con¬ 

tracts 

Whether e sale contract la executed or executory de¬ 
pends on the parties’ Intention, although some classes of 
oontrscts are necessarily executory, such as contracts to 
sell on trial or approval or to tell property not In ex¬ 
istence or not yet acquired by the seller 

Whether there is, on the one hand, a sale or an 
executed contract, or, on the other hand, a mere 
agreement to sell or an executory contract, depends 
on the intention of the parties,** as gathered front 
the language of the contract,** whether written 
or oral,** the conduct of the parties,** the situa¬ 
tion of the subject matter,*® the surrounding ar- 
cumstances,*^ and a just and fair construction of 
all the >{deadings** and a consideration of all the 
evidence m the case.** A test sometimes applied 
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so* Xeb—'Farmers ITnlon Co-op £1- 
e^ator FOde^wtion \ Carter, 40 K 
W 2d 870. 152 Neb 2C6 

22. Neb—Farmers Union Co-op El¬ 
evator Federation v Carter, supra. 

55 C J p 240 note 66 

23. N M —Vance v Forty-Blffht 
Star MIU, 215 F2d 1016. 54 NM 
144 

55 aj p 240 note 67 

M. Mo—Oliver v Hlrsch, 296 SW 
840. 322 MoJLpp 251 
N M.—Vance v POrty-BIght Star 
mil. 315 P2d 1016 , 54 NM. 144 

2S. N’T-Mlngr V Corbin, 22 NYS 
647, 68 Hun 161, affirmed S7 N.E 
105. 142 NY 834 
65 OJ p 240 note 69 

2B. Ohio—Lioomis v Eagle Bank, 10 
Ohio St. 327. 

g? Minn.—Mulcshy ▼ Dieudonne. 

115 KW 686. 108 Hlnn. 352 
55 C.J. p 240 note 71. 

28. nSw—Saunders v Short, Idaho^ 
86 F. 325. 80 CCA. 462. 

65 OJ p 240 note 72 

of contract held not to 
affect severability—Schminke Mill¬ 
ing Co. V Dfamond Broaw CGLA.Iowa. 
99 F2d 467. 


89 NY—De Vivo v GaUeraai, 174 
NYS 18. 105 Mise. 606 

55 CJ p 240 note 73 

3a N M —Vance v Forty-Eight 

Star Mill. 215 P2d 1016. 64 NM. 
144 

56 CJ p 240 note 74 

31. Mass—Craig v Liane. 98 NE 
686. 312 Mass 196 

32. NY—MendeU v Wood, 148 N 
YS. 93, 86Mis& 52 

33. Iowa.—F Sturtevant Co v 
Le Mars Gas Co, 176 NW 888. 
188 Iowa 684. 

34. NY—^Zimmerman v Erhard, 83 
NY 74. 88 Am.R. 896 

38. Mo—Stlfel V Lynch, 7 MoJipp 
326 

sa Cal—McKinney v Sargent, 18 
P2d 873, 316 18 

Idaho—Peterson ▼ Universal Auto- 
mobUe Ins. Co., 20 P2d 1016, 58 
Idaho 11. 

Iowa.—Cownie v Local Bd. of Re¬ 
view in and for City of Des Moines, 
16 NWSd 592, 286 Iowa 818 

Wash.—RoOkwood v. Green, 86 P2d 

I 81.179 Wa^ 188 

i 55 C. J. p 240 note 8L | 

7&X 


Parttoulav oontracts sad sgreeueatg 
held execatoxy 

Wash.—Paulsen v Gilmore. 295 P 
185, 160 Wash. 283 

55 C J p 240 note 82 [c] 

37 Cal—^McKinney v Sargent. 18- 
P 2d 878, 216 Cal 18 

Idaho—'Peterson v Universal Auto¬ 
mobile Ins. Co 20 P2d 1016. 58 
Idaho 11 

55 CJ p 240 note 82 

3a Iowa.—iCownie v Local Bd. of 
Review in and for City of Des 
Moines, 16 NW2d 592, 285 Iowa 
818 

89 Iowa.—Cownie v Local Bd. of 
Review In and for City of Des 
Moines, supra. 

40 WVa.—Ljmch v Merrill, 78 EL 
E 669. 72 WVa. 514, 46 LRJL,N. 
S. 192 

56 CLJ p 841 note 88 

41. Idaho —Peterson v. Universal 
Automobile Ins. Co., 20 P.2d 1016. 
58 Idaho IL 

Iowa.—Cownie v Local Bd. of Re¬ 
view in and for City of Des Moines; 
16 NW2d 692. 286 Iowa 818. 

66 CLJ p 241 note 84. 

46L Wash.—'Rockwood v Green, 86> 
P 2d 61.179 Wash. 188 

4a Wsshd—'RocJcwood T. Green, su- 
Pva. 
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18 to consider at whose risk the property is prior I 
to actual delivery to the buyer, if the nsk is on 
the buyer, the contract is executed, if on the seller, 

It is executorj Where the seller has done e\eo- j 
thing required of him by the terms of the contract 
and nothmg remains for him to do except to re- • 
cei\e the purchase price, the contract is exe¬ 
cuted.^® 

W^le, standing alone, such words m a contract as 
^‘sells,” “sold,” “buys,” or “purchased” would im- j 
port an executed contract,^* and the words “agrees , 
to sell” would import an executory contract,**^ 
nevertheless such words are not conclusive they 
must be construed in connection with all the other 
provisions of the contract^® and m accordance with I 
what appears to have been the real intention of 
the parties.®® 

Particular classes of contracts which are neces¬ 
sarily executory, and are uniformly held to be so, 
include contracts to sell goods on tnal or approv¬ 
al,®i as well as contracts to sell properly which 
has not been identified,®^ as where it is part of a 
larger stock, bulk, or mass,®® and contracts to sell 
property which has not been acqmred by the sdl- 
er,®^ or is not m existence®® and is to be manufac¬ 
tured,®® or, in the case of a crop, is to be grown, 
raised, or produced.®^ 

§ 79 -Time 

a. In general 

b Inception, duration, and termination 
of contract 

4A> Idaho —Peterson ▼ TThirersal 
AntomobUe Ins. Oo., SO PSd 1010, 

53 Idaho 11 
55 CU p 241 note 84H 

45m Tex.—Grusrenhelm v Haneoeik, 

ClvJLpp, 281 SW2d 985, refused 
no reversible error 

4Bm Ala.—^SCoCrae v Young; 43 Ala. 

522. 

NT—Decker V Pumlss 14 NT eu 
4ff NT.—Decker v Fnmlss, supra. 

<48. Tex.—Momtt V Hieby, 225 SW 
2d 441, reversed on other grounds, 

Sup., 229 SW2d 1005 
85 G.J p 241 note 87 

40. CaJ—MacHae v Heath, 212 P 
228, 60 CalJlpp 64 
55 G.J p 241 note 88 

80L NT—Russell v NlooU. 2 Wend. 

112, 20 Am D 670 

Wash.—Padfle Coast M. 06 v Brav- 
Inder, 44 P 544, 14 WadL 815. 

SI. OkL—Western Rope, etc., Oo v 
Overland. Petroleum 06, 228 P 659, 

98 Oklr 6.. 

55 CLJ. p 241 note 89^ 


a. In Genezal 

A specific provision as to time prevails over a gen¬ 
eral one A party charged with a duty under a sales 
contract fixing no time for performance has a reasonable 
time therefor 

A speafic provision as to time, in a contract of 
sale, prevails over a general provision.®® Provi¬ 
sions in a contract of sale as to the bu>er’s employ¬ 
ment and place of residence have reference only 
to the time the contract is executed,®® and do not 
obligate him to contmue m the emplo>Tient re¬ 
cited®® or to continue his residence at the place 
stated®^ m the contract 

Reasonable time Where a party is charged with 
a duty under a contract of sale, and no time for 
performance is fixed, he has a reasonable tune 
therefor ®® 

h. Inceptioxi, Duration, and Texndnation of Oon- 
tract 

A provision of a ssla contract sa to Its duration will 
control, in tha abtancs of rsnewal, a contract to fur¬ 
nish goods may or may not be construed as permanent 
and perpetual Termination of a sale contract by notice 
or expiration of time does not afPeet the liability or rem¬ 
edy for breaches or Indebtedness already existing or 
Incurred 

The fact that an order for goods bears a cer¬ 
tain date does not necessanly indicate that the con¬ 
tract of sale was made on that date,®® smee there 
was no contract until the order was accepted, as 
discussed supra § 28. In contracts of sale, tune is 
usually a matenal and essential element of the con¬ 
tract,®^ and if a penod is fixed dunng which the 

NT—Androw v Newcomb, 88 NT 
417 

58. ni—Bnxtou r Bliss, 210 lU 
App. 247 

59. Ala.—Alabama Tailoring Oa v 
Judkins, 88 So 865 205 Ala. 601 

55 C J p 241 note 91 

60. Ala.—Alabama Tailoring Ox v. 
Judkins, supra. 

61. Ala.—Alabama Tailoring 0> v 
Judkins, supra. 

68. US—HcNeal-Edwards Co, v 
Frank H Young Co, CCLAMass.. 
86 F 2d 829, modified on other 
grounds 42 F2d 868, 43 F2d 99. 
reversed on other grounds 51 S.Ct. 
638. 288 UJS 898, 76 L.Bd. 1140 
vacated on other grounds, CCLA., 
51 F2d 699 
55 C J p 842 note 95. 

68. NT—Wayne Oil Tank, eta, Oo 
V Stblts, 167 NTS 22. 

eA Tex.—Shields v Dunlap, Civ. 

App.. 174 SW2d 642. 

55 aJ P 242 note 99 
Time haid not of es seao e of sales 
contractSi providing that buyer 


52; Iowa.—-lAtta v Menchlng, 178 
NW 229, 186 Iowa 975 

56 aj p 241 note 89^ 

63. Tex.—Pierce Oil Co v Carroll, 
CivJ^p, 277 S.W 220 

56 aj p 241 note 89^ 

54, HL—Hughes V Judd, 254 DL 
App 14 

SD—Lee v. Colirt, 282 NW 900, 67 
SD 887 

65 C J p 241 note 8949. 

BBm Or—GUe v Lassell^ 171 P 741, 
89 Or 107 

55 C J p 241 note 8946 

Agreement ooncihed in present tense 

Pa.—^EVank Pure Food Oo v Dod¬ 
son, 126 A. 248, 281 Pa. 125—Cohen 
V La France Woidcshop, 171 A. 90. 
112 Fa.Sup6r 809—Carey v Ber- 
wager. Com.PL, 58 York LegJtea 
208. 

56. Han.—Stewart v. Bwmfngsen 
Frodnoe Co., 129 P 181, 88 Kan. 
521, 50 HU Ann.Cas. 

1914B 70L 

66 GU p 241 note 8849 

67. Idaho.—Bertleson v Tan Deusen 
Bros. Co., 217 P 988, 87 Idaho 199 
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contract is to continue the life of the contract, while 
coextensive with,®** will be strictly limited to,®® the 
time fixed, unless there is a renewal m accordance 
with a provision therefor ®^ 

A contract to furmsh goods at a specified price 
which is not limited as to duration ordinanly will 
be construed not as a perpetual contract,®® but as 
terminable at the pleasure or wnll of either party,®® 
or within a reasonable time,7® without assigning 
cause Reasonable^® notice^® to the other party 
has been required, but other authority questions 
the requirement of notice 74 Nevertheless, under 
the circumstances of the particular case, a con¬ 
tract may be construed to be of permanent or per¬ 
petual duration,75 and not tenmnable at the will of 
one party 7® 

Where the contract specifies the total quantity to 
be dehvered, it may be construed to contmue until 


the whole quantity is delivered ,77 likewise, a con¬ 
tract for the sale of the crop grown during a speci¬ 
fied period does not terminate until the entire crop 
grown during that period has been dehvere(L7® 
Where business is done between parties on the 
basis of separate orders, there is held to be no con¬ 
tinuing contract.7® 

Stipulated contingency A contract of sale may 
be terminated by die happemng of a contmgency 
named in the contract,®® but a contract providing 
that if the subject matter is not ordered out with¬ 
in a specified shipping period it will be subject to 
a carrying charge is not temunated on the expira¬ 
tion of the shipping penocL®! The presence of a 
clause terminating the contract at either party’s op¬ 
tion has no effect on the binding obLgations of the 
contract as long as the parties continue to act un¬ 
der it before revokmg or terminating it,®® a pro- 


mlaht cancel them or charge sellers 
account with difference between con¬ 
tract prices and market prices of ma¬ 
terial sold on delivery date, in view 
of prior dealings between parties — 
Southern Tallow Co v David J Jo¬ 
seph & Co. CCJLFUu, 101 F2d 862 
68. Cal—Pratt-IiOW Preserving Co 

V Dvans, 204 P 241, 55 CaLApp 
724. 

65 CJ p 242 note 1. 

Sffeot of sale of bastaeM 
Filling station owner’s contract to 
purchase gasoline from wholesaler 
for specified number of years cannot 
be avoided by sale of business with¬ 
in such tima—TVisemaa v Dennis, 
157 SJEL 716 156 Va. 481 
66. US —^Hull Coal, eta, Co v Bm- 
plre Coal, eta, Co.. WVa, 118 F 
256 51 aC A. 218. 

55 aj p 242 note 2 
Termination of tenaaoy 
Cal —Eberhardt v Baas, App, 281 P 
2d 144 

67 NCL—Smitherman Cotton Mills 

V Randleman Mfg Co, 84 S R 446, 
125 XC 829 

55 CJ p 242 note 8 
Only one renewal permitted 
U.S —Costanzo Coal Min. Co v 
Weirton Steel Co. CCA.WVa., 150 
F2d 929, certiorari denied 66 SCt. 
147 826 US 766, 90 UEd. 460 
68. XT —Cronk v Vogt’s Ice Cream, 
15 NTS 2d 649 

PeL--Prlce v Confair, 79 A.2d 224, 
366 Fa. 588 
55 CJ p 242 note 4. 

69 NT —Cronk v- Vogt’s Ice 

Cream, 15 NTS 2d 649 
Pa.—Price v Confair, 79 A.2d 224 
866 Pa. 588 
55 CJ p 242 note 5. 

U n w o r fl iy motive immaterial 
NT—Cronk v Vogts Xce Cream, 15 
NT&2d 649. 


TO. Minn —^Toresdahl v Armonr, 201 
NW 428, 161 Minn. 266 
55 C J p 248 note 7 
71. Miss.—Westbrook v McCarty 
184 So 193 160 Miss. 455 
NT—Cronk v Vogt’s Ice Cream, 15 
NTS2d 649 

78. Mies —Westbrook v McCarty 
134 So 193, 160 Miss. 465 
78. Pa.—Eastern Flavors Co v 
Sprenger Co, 8 Pa.Dlst. & Ca 859 
55 CJ p 242 note 6 
74. NT—Cronk ▼ Vogt’s Ice 
Cream, 15 NTS 2d 649 
Substantial loss held not shown to 
result from absence of notice so 
as to justify inference that parties 
intended requirement of notice.— 
Cronk v Vogt’s Ice Cream. 15 N T S 
2d 649 

Nottoe by oondnot 

Notice, if required, may be Im¬ 
parted by conduct, as where there Is 
a failure to perform the agreement 
on demand.—Cronk v Vogt's Ice 
Cream, supra. 

76 US—CocsrCola Bottling Co v 
CocaCola Co. DCJDeL, 269 F 796 
55 CJ p 243 note 8 
78. US—CocapCola Bottling Co ▼ 
Coca-Cola Co supra—McEell v 

Chesapeake, etc., R. Co, Ohio, 176 
F 821, 99 CCJL 109 20 AnmChs. 
1097, certiorari denied 85 SX^ 987, 
288 US 638, 69 L.Ed. 1498 

77. NT—Armour v Cayuga Ijake 
Icelilne. 16 NTS 26 

78. U a—Daigle v Price, 135 So 
268, 17 X«aJV.pp 75, followed In 185 
So 264, 17 Da.App 56 

79 NT—Washer v Seager, 71 NT 
S2d 46 272 AppDiv 297, affirmed 
79 NJBL2d 745, 297 NT 918. 

80. La.—Consumers Ice Co ▼ 

Trautman, 18 So 980, 45 LaJknn. 
775. 


I NT—Tax V Melchers. 83 NTS 2d 
I 696, affirmed 91 NTS 2d 927, 276 
App Div 1027 

Seller’s ezarolse of right to terminate 
Provision in contract for sale of 
goods to be delivered In accordance 
with buyer’s shipping instructions 
automatically extending contract 
from day to day until he furnished 
shipping instructions, did not keep 
contract in force until midnight on 
day on which seller terminated con¬ 
tract, where such provision express¬ 
ly stated that extension should con¬ 
tinue only until seller exercised right 
to terminate.—Acme Mills, Inc., v 
Tanner-Brice Co., CCULOa., 112 F 
2d 910 

Seller’s inability to give good title 
Provision that obligations of ei¬ 
ther of the parties are to cease if 
seller having used reasonable dili¬ 
gence, Is unable to give a good and 
clear title on or before certain date 
does not make duties of either party, 
in event seller cannot give good ti¬ 
tle, depend on option of the other, but 
by apt language puts an end to bind¬ 
ing force of the contract as respects 
either party—Ross 4b Roberts v Si¬ 
mon. 98 N.B.2d 570 826 Mass. 12 

8L Ind.—Cadick Milling Co v Val¬ 
dosta Grocery Co, 126 NJS. 240, 72 
Ind.App 584 

89 NT —In re Art Infants Wear, 69 
NTS 2d 848, 272 AppDiv 188, ap¬ 
peal denied 72 NTS 2d 268 272 
AppJDiv 815, affirmed Art Infant 
V Turk, 77 NJlL2d 618, 297 NT. 
762. 

arotloe of change of pxioo not givca 
NT—In re Art Infants Wear, 69 N 
TS2d 848, 272 AppDiv 188, ap¬ 
peal denied 72 NT.S.2d 268, 278 
AppJDiv 815, afflhrmed Art Infhnt v 
Turk, 77 N.E.2d 518, 297 NT 752 
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^'lSlon conferring an option on the seller to termi¬ 
nate the contract for nonpa}ment does not neces¬ 
sarily mean that the contract is terminated for fail¬ 
ure to pay immediately on completion of dehvery,** 
and payment or tender after delmquency may avoid 
a forfeiture or termination 

Where changed conditions make it impossible to 
determine price according to the method provided 
m the contract, the contract is at an end.^^ 

Embargo Where a contract of sale contains no 
provisions as to war or force majeure, a temporary 
embargo on shipments which ends before the seller 
refuses to perform merely suspends the perform¬ 
ance of,®® and does not dissolve,®^ the contract 

Injunction against use of the property abrogates 
the contract of sale ®® 

Cessation of manufacture A contract for the 
sale of goods which the seller is to manufacture 
but which does not bmd him to manufacture them 
may be terminated by his ceasing to manufacture 
them,®® going out of business,®® or by the destruc¬ 
tion of his mill or factory ®^ 

Death of party An executoiy personal contract 
of sale is terminated by the death of one of the par¬ 
ties,®® although the rule is otherwise if the con¬ 


tract is not personal ®® 

Effect of tenmnation. The termination of a con¬ 
tract of sale by notice or expiration of time does 
not affect the liability®^ or remedy®® for breaches 
or indebtedness already existing or incurred. The 
termination of one contract may terminate an¬ 
other contract which refers to, and is predicated 
on, the former.®® 

§ 80. Assignment of Contract 

Contracts for the sale and purchase of merchandise, 
not Involving a personal element or a relationship of 
personal confidence, are assignable by either party 

In accordance with general rules, contracts for 
the sale and purchase of merchandise, not involving 
a personal element or a relationship of personal 
confidence, are assignable by either party ,®7 and 
an agreement to dehver goods is, broadly speak¬ 
ing, assignable by the person to whom the goods are 
to be delnered.®® However, a contract of sale 
which shows by its nature or terms that it is per¬ 
sonal m character, that is, that reliance for its 
performance is placed on the int^^ty, credit, 
or responsibility of a party, or that confidence or 
trust is reposed m him personally for its perform¬ 
ance, has been held not assignable,®® although oth¬ 
er authonty apparently permits assignment regard- 


83. us—Texas Co v (Pensacola 
Maritime Corp, CGLAJPla., 279 F 
19 

84. US—^Texas Co v Pensacola 
Maritime Corp, supra. 

Minn—-Matthews v Mulvey, S7 NW 
794 S8 Minn 842 

85. OkL—Turman Oil Co v Sapulpa 
Reflnina Co. 254 P 84, 124 OkL 
150 

88. Cal —U S Trading Co v. New- 
mark Grain Co, 205 P 29. 56 CaL 
App 176 

87 Cal—U S Trading Co v New- 
mark Grain Co., supra. 

88. US —De Forest Radio Tel. etc.. 
CO V Standard Oil Co. NT, 288 
F 846. 151 CCJL 862 

55 CJ p 248 note 19 

89 NT—Juffla V Trouttet. 28 NJS. 
1066. 120 NT 21. 

sa CaL—Globe OU MUls ▼ Van 
Camp Sea Food Co., 199 P 864, 
52 CaLApp 781. 

91. N.H.—^Blodsrett ▼ Johnson, 64 A. 
1021, 72 N.H. 92 

99. Ey—Shults v Johnson, 5 B. 
Mon. 497 

55 CJ p 248 note 28 

93. RL—Smith v Wilminjton Coal 
Min., etc:.. Ca. 88 HL 498 

N T —-EUne v Row, 11 Johns. 74. 


Agreement for sale of partner’s in¬ 
terest to survivor 

Mich.—^Ireland v Lester, 298 NW 
488, 298 Mich. 154. 

9A CaL—^Reiter v Anderson, 262 P 
415, 87 CaLApp 642 
N T —Atwater v Panama R. Co., 159 
NE. 418, 246 NT 519 

95 NT—Bushnell v Chautauqua 
County Nat. Bank, 10 Hun 878. 

96 US—Nottingham v American 
Coal Exporting Co. DCNT, 86 F 
2d 982 

97 US —Gulf States Creosoting Co 
V Lo\ing. CCA.NC, 120 F2d 195 

98. Me—Salmon Lake Seed Co v 
Frontier Trust Co., 158 A. 671, 180 
Me. 69 

5 C J p 877 note IL 
Extension to oomi^lete huyer’s ohlSga- 
tions 

Contract requiring seller to deliver 
two carloads of goods weekly to buy¬ 
er for **a year and any extension to 
complete contract obligations of*' 
buyer, was obligation to deliver defi¬ 
nite quantity, and such provision did 
not prevent buyer’s assignment of Its 
interest tn contract, at least as con¬ 
cerned shipments to be made during 
contract year—Newspaper Readers 
Service v Canonsburg Pottery Co., G. 
CJLPa., 146 F.2d 968 

99. US.—Boston Store of Chicago 
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V Newbury, DCIIL, 88 FSupp 
442 

Me.—Salmon Lake Seed Co v Fron¬ 
tier Trust Co, 158 A. 671, 130 Me. 
69 

Tex.—Central Sales Co v Every¬ 
body's Garage. Civ.App 229 SW 
880—Magnolia Petroleum Co. v 
Havoline Auto Supply Co, Civ 
App, 172 SW 759 
5 C.J p 881 note 24 
Sals of maohtae with warranty 
Under this principle an executory 
contract for the sale of a machine 
with a warranty thereof Is not as- 
I signable by the seller—Sprankle v 
Trulove, 54 N EL 461, 22 IndJkpp 577 
Xnoorpovatloa of partneiraiiip 

Incorporation of a partnership 
business does not render a sales con¬ 
tract unenforceable on the ground 
of nonassignability of a contract in¬ 
volving a relationship of personal 
confidence and integrity, where the 
production of the goods does not de¬ 
pend on the skill or ability of a par¬ 
ticular person.—Walker v Mason, 
116 A. 805, 272 Pa. 815 
aught to terminate oeatraot on. inu 
TfwtamiuA of eredit 
Va.—J Maury Dove Co v. New Rlv^ 
er Coal Co.. 148 SJBL 817, 160 Va. 
796 

Bayes’S deniaa of Babllity 
Where buyer, after assigning 
rights under contract, denied llabll- 
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less of consent^ A provision of the sale contract 
that it 18 personal to the buyer and that his right, 
title, and interest therein may not be assigned, ei¬ 
ther voluntarily, by operation of law, or other¬ 
wise, has been held valid,^ but is not violated by 
the assignment of a claim for money damages for 
nonperformance.^ A sale contract containing a 
provision for the arbitration of disputes ansing 
thereunder is assignable after its breach ^ 

Operation and effect WTiile the assignment of 
a sale contract may not constitute an assump¬ 
tion by the assignee of any of its obligations,^ 
the assignee of a contract to purchase property 
may so act with respect to the other party or to 
the property as to make himself personally liable 
for performance of the executory covenants there¬ 
of, whidi otherwise could be enforced only against 
his assignors,^ A seller’s factor to whom is as¬ 
signed an invoice and the merchandise covered 
thereby, but who has taken no affirmative action, 
under the seller’s agreement with the buyer, to en¬ 
force Its terms, is not bound by an arbitration clause 
m such agreement^ A contract, to which the sell¬ 
er is not a party, between a purchaser and another, 
who agrees to take over the article, under certain 
conditions, and to assume all encumbrances there¬ 
on, has been held not for the benefit of the seller 
so as to authonze recovery by him against such 
other, after the purchaser’s default on a purchase 
note given for the article® A seller’s factor to 
whom is assigned an invoice and the merchandise 
covered thereby, and who has taken affirmative ac¬ 


tion to enforce the contract between the buyer and 
the seller, assumes the obligations, as well as the 
rights, under the contract® Where the purchase 
price is paid directly to a factor who, as secunty 
for a loan, has taken an assignment from the sell¬ 
er of the account receivable ansing from the sale 
and delivery of the mercliandise, and the buyer 
thereafter resands the contract and returns the 
goods to the seller, any remedy which the buyer 
may have for a refund of the purchase money is 
exclusively against the seller 

The assignment by the seller of a purchase or¬ 
der passes to the assignee the right to the purchase 
money represented by the order Where, at the 
seller’s request, a buyer promises a bank to pay di¬ 
rectly to the bank for goods delivered to the Imyer 
by the seller, and the seller is given a loan by the 
bsmk, the seller equitably assigns to the bank his 
nght to future payments for the goodSji® and can¬ 
not thereafter recover from the buyer, the latter 
being reliexed of any such future claim i® The 
buyer is liable to the bank for sums paid to the 
seller, whether the buyer’s promise to the bank was 
made before or after the assignment^® 

§ 81. Evidence to Aid Construction 

a. Presumptions and burden of proof 
b Admissibility 
c. Weight and suffiaency 

a. Presumptions and Buzden of Proof 

General rulee governing presumptions and burden of 


ity, seller was not obliged to recoa- 
nlze brecush by releajsina buyer and 
acceptlna assignee's credit.—^West¬ 
ern on Sales Corp v Bliss & Weth- 
erbee Tex.Civj^p 292 S.W 640, af¬ 
firmed, Com.App, 299 8 W 637 
Ooatraets beld not persons! 

Ark—<lomlng Roller Mills Co v 
William Kelly Milling Co. 250 S 
W 895, 159 Ark. 1. 

Miss.—Ross \ Morrimao Yeneer Co.. 

92 Sa 828, 129 Miss. 698 
Tex.—Packard North Texas Motor 
Co V Franklin Motor Co., Civ.App., 
299 aW« 688. 

1 NT—Garghilo v CaUfomia 

Wineries A DistDlerles, 171 NTS 
855,108 Mise. 691. 

a. US—New York Trust Co v Is¬ 
land OU A Transport Corporation, 
aCILA.NT., 84 F2d 668 
The bny4c’6 tnstee in. baakroptoy, 
under each provlalon, could not de¬ 
mand the goods.—New Torfc Trust 
Go. V Xaiand Oil, eta. Corp.. supra. 

Whsce a moortga^or assUraed its 
eoatraet C’or the pfarchase df goods 
under the mortgageb but the contract 
contained the provlalon set out in the 


text, as soon as the mortgagee en¬ 
tered, on default the performance 
ceased to be personal to the buyer 
and the goods conld not be demanded 
under the contract—New York Trust 
Go V Island Oil, eta, Corp., supra. 

3. Cat—Trubowitch ▼ Rlyerbank 
Canning Go. 182 P 2d 182, 80 CaL8d 
885 

4, NT—Packard Fabrics v Deei^ 
ing, Milliken & Co, 94 N Y S.2d 671, 
affirmed 96 NTS 2d 878, 276 App 
Div 758 

8. US —^Ebllng Brewing Co v Cere¬ 
al Products Co.. aCJLNT., 6 P2d 
984 

US —United Brick 4b Tile Co v 
McKlBsl^ CGLA.Iowa, 51 F2d 67, 
rehearing denied 62 F2d 426, and 
certiorari denied 62 &Ct 181, 284 
n& 677, 76 L.EA 572 

7. NY—Kaufman V, WnUam Isdlin, 
& Co., 74 N.Y a2d 88, 872 AppJDlv. 
578. 

8. Zjo. —Campti Motor Co v Jolley, 
120 So 684, 10 iMJLpp. 287 

9b NT—ESufman v WUUam Iselln 
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A Co, 74 NYS2d 28. 272 App Div. 
578 

10i NY—McMullen Leavens Co v 
li. L Van Buskiric Co. 87 NYS.2d 
855 275 App Div 701 affirmed 87 
NR2d 682. 299 NY 784 
11. Iowa.—Dultmeier Mfg Co v 
Kulow, 800 NW 618, 280 Iowa 
1224 

Arrangement for filling order as not 
asstgament 

An arrangement whereby operator 
of lumber yard and trucking business 
turned over customer's order for 
lumber to mill owner, to be filled 
by lumber delivered directly from 
mill in trucks belonging to opera¬ 
tor did not constitute assignment of 
order, so as to make mill owner cred¬ 
itor of customer for purchase price. 
—Wax Lumber Go Lndeau, La. 

App.. 5 So 2d 157 

la. NJa.—Citizens Nat. Bank v 

Hermadori; 77 A.ld 860, 96 NJBL 
889 

18. N.H.—Citizens Nkf. Babk v 

Hermadorf; supra. , 

14. NA—atizena NIzt Bank v. 

Hannadori; supra. 
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proof In civil cases are applicable In considering evidence 
to aid the construction of sales contracts. 

Presumptions which will be indulged, in the ab¬ 
sence of contract provisions or a showing to the 
contrary, mclude presumptions that A written 
contract of sale was perfected on the date \ihich it 
bears the parties contracted m the light of a 
statute relating to sales the contract was ex¬ 
ecuted in view of controlhng legislation of another 
state wherein the offer was accepted time is of 
the essence of the contract ,^8 tne point of origin of 
a shipment is the town or city m which the seller 
has his place of busmess F O B means FOB 
at the point or place of shipment perishable 
goods, sold for an agreed price, FOB shipping 
point, are to be mspected there by the buyer 
the cars in whidi coal is to be delivered are to 
be of the capacity commonly used for the ship¬ 
ment of coal from the coal distnct where the coal 
was purchased,the parties, in using the word 
“value,” mtended “market \alue,”28 •^here no 
price is fixed other than maximum and minimum 
limits, the contract price is the fair and reasona¬ 
ble market price between those limits parties de¬ 
liberately silent as to pnce imported into their 
contract the standard of reasonableness which the 
law implies in a contract mute as to pnce and 
providmg no mode or standard for fixing it ,25 
a provision for the fixing of the pnce at a future 
day on the basis of the value of spot cotton in New 
Orleans means the market value, ascertained, re¬ 
ported, and published as an offiaal quotation on 
spot cotton on the New Orleans Cotton Exchange ,25 
and that use of the terms “auto gasolme” and 
“Ethyl gasohne” necessanly excludes a grade not 


in existence.27 

Also, where a wmtten contract of a sale of goods 
to be shipped is silent as to which party shall pay 
the freight, it will be presumed that it is to be paid 
' by the purchaser ,25 but this presumption may be 
rebutted by parol evidence of an agreement on the 
part of the seller to pay it25 Presumptions as to 
the executory or executed character of the contract 
will be mdtdged m a proper case 50 There is no 
presumption of law that parbes wall slv^sys make 
the same terms in their contracts 5i 

Burden of proving that the pnce is payable m 
money is on the party claiming it to be so pay- 
able.52 Also the burden of proving an alleged 
agreement by the seller to pay certam charges is 
on the buyer ,55 the party claiming that a term 
employed m the contract has a special trade mean- 
mg has the burden of proving either that the term 
has a umform established trade sigmficance or that, 
at the place where the contract wras made, the term 
has an estabhshed local trade meamng of which the 
other party had knowledge ,55 and the party daim- 
mg that the value assigned to articles in an m- 
ventory mclude a value other than that represented 
by the articles themselves has the burden of so 

proving 55 

b Admissibilxty 

Qftneral rules governing the sdmlsslbillty of evidence 
in civil cases have been applied to evidence to aid the 
construction of sales contracts. 

While any competent, relevant, and material evi¬ 
dence IS admissible to aid m the construction of 
sales contracts,55 immaterial evidence is properly 
excluded,57 as is evidence of transactions wath 


15. La.—Campti Motor CO t Jolley, 
120 So 684. 10 Iia.App 287 

16. NJ—Rosa V Orr, 69 A.2d 780. 
8 NJ 277 

17 Pa.—Field V Descalzi, 120 A. 
118. 276 Pa. 280 

18i NT—Suesaei v J Slarly Wood 
& Go. 89 NY&2d 112, 179 Misc. 
421 

IS. Ala.—Sunny South Qrain Co v 
National Feed Co. 101 So 643. 20 
AlaApp. 146. certiorari denied 101 
So 546. 211 Ala. 615 

50. Tex.—Silvers Box Corp v Stone. 
avApp., 248 SW 1104. 

51. CblL—T urlock Menehants. etc., v 
Smith, 251 iP. 688. 80 CalApp 268. 

SS. Pa.—Ruth-Haatlngs Qtaaa Tube 
Co V Slattery. 109 A. 696, 266 Fa. 
288 

S8. US—Barnedall Reflnlng Coip 
V Cuahman-Wilson OH Co., C.CA. 
Iowa, 97 F2d 481. 


S4. Idaho—Tingwall v. Wilson, 296 
P 1017. 50 Idaho 452 

85. N J —^Mantell v International 
Plastic Harmonica Oorp» 55 A.2d 
250 141 NJEq 879. 178 AJLLR. 

1185 

as. Ala—Maxwell Flantlnr Co v 
Loveman, 102 So 45. 212 Ala 228 

87 Cal—Texas Co. v Todd. 64 PAd 
1180 19 Cal App 2d 174 

88. SC—Robert Bulat Co v Lan¬ 
caster Mercantile Co.. 52 SAL 789 
73 SC 48 

Tex.—Silvers Box Corp v Stone. Civ 
App. 248 SW 1104. 

SSL SC—Robert Bulat Co v Lan¬ 
caster Mercantile Co, 52 SB. 789, 
78 SC 48—Robert Bulat Co v 
Lancaster Meroantfle Co. 47 SAL 
978, 68 SC 628 

SO. Wa^—North Idaho Grain Co 
V Calliaon, 145 P 232. 88 Wash. 
212 

55 CJ p 244 note 40% 
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Zlm Mich.—Hlnman v. 28 

Mich. 80 

38; Masa—Cobb, eta, Co v Hills. 

94 NAL 265. 208 Masa 270. 

88; Tex.—^Texas Cotton Growers 
Ass'n V McGuffey. ClvApp, 181 St. 
W2d 771, error dismissed. 

84. Pa—William M. Roylance Co. 

V Descalsl. 90 A. 55. 248 Pa 180. 

35. Cal—Sevier v Roberts, 126 P 
2d 880, 52 CalApp 2d 408 

36. Ark.—Dominion Textile Co v. 
Beck. 69 SW2d 862 188 Ark.'1090. 

CaL—Artukovich v Padflc States 
Cast Iron Pipe Co.. 176 P2d 962. 
78 CalApp 2d 1—Shelley v Hart. 
297 P 82, 112 CalApp 381 
Md.—Frey ft Son v Magneas. 157 A. 
400. 161 Md 875 

Tex.—Texas Cotton Growers Ass'n 

V McGuffey, GlvApp., 181 SW2d 
771, error dismissed. 

37. ITS.—Lang, etc. Mfg Co v Ft. 
Wayne Corrugated Paper Co, O 
CAJnd., 278 F 488. 
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other parties ,38 and other evidence has been held 
properly excluded as having no bearing on the 
construction of the contract*® 

Parol or extrinsic evidence is not admissible to 
contradict or vary the terms of a written contract 
of sale, as discussed m Evidence § 910 Evidence 
as to a custom or usage may be admitted to aid in 
the interpretation of a contract of sale but not where 
there is no ambiguity, as discussed in Customs and 
Usages §§ 27 d, 30 

Prior negohattons or course of dealing In or¬ 
der to explain terms or expressions of doubtful 
import,*® or supply omissions,*^ m a contract of 
sale, evidence of the pnor negotiations between 
the parties out of which the contract grew is ad¬ 
missible, and evidence as to the previous course of 
dealmg between the parties is admissible for the 
purpose of showing their intention with respect 
to the particular contract.** On the other hand, evi¬ 
dence is not admissible of previous dealings consist¬ 
ing of distmct transactions and not constituting a 
connected course of dealing between the parties,** 
or of previous dealings, or the manner of doing 
business, between one of the parties to the contract 
and third persons,** and where, by reason of the 
silence of the contract as to the time of pay¬ 
ment, it IS presumed that the parties intended a 
sale for cash on deluerj, evidence that the buyer 
had been accorded credit on previous purchases 
from the same seller, but not showing that the cred¬ 
it was a matter of agreement, rather than of favor, 
is irreleiant*® 

Subject matter Endence as to the subject mat¬ 
ter of a sale or contract of sale may be admissible *® 


If the contract is oral and there is a controversy 
and conflict of evidence as to the property mcluded, 
any evidence which tends to throw light on this 
question is admissible *7 The admissibility of parol 
evidence to identify the subject matter of the sale 
IS discussed m Evidence § 1007 b (1) 

Price If the pnce is expressly agreed on and 
stated, evidence is not admissible to show the value 
of the property,** or its cost to the seller,*® although 
where an aggregate sum is named as the consid¬ 
eration for the sale of several articles the actual 
consideration of each may be shown by parol*® 
Where, however, the contract is silent as to the 
pnce,*^ or, m the case of an oral contract, the evi¬ 
dence IS conflicting as to the pnce agreed on,** 
It IS competent to show the value of the property 

If, under the contract, the price is to be fixed by 
third persons, an mvoice prepared by such persons 
acting in accordance with the provisions of the 
agreement is admissible** Where the contract 
names the pnce as the regular one charged to the 
retail trade of a certain aty, it is competent to 
prove that as a matter of fact the property is sold 
to the retail trade at a price per barrel which va¬ 
ries in capaaty accordmg to the length of time it 
has been in use.** 

Where contract ts oral and there is a disagree¬ 
ment and conflict of evidence as to what the agree¬ 
ment was, any evidence which tends to throw light 
on the question is admissible.** 

Evidence of circumstances surrounding the trans¬ 
action and attending the making of the contract 
IS admissible,** but the rule does not apply to evi¬ 
dence which does not present any fact or circum- 


lowa.—Sharpnack v Schwertley, 181 
XW 249, 190 Iowa 1087 

88. Iowa.—Grasmier v Wolf; 90 K 
W 818 

56 C J p 245 note 59 

39 Cal—Taylor v J B Hill Co. 
189 P 2d 258. 31 Cal 2d 878 

40. Mont—L>ehrklnd v McDonnell 
158 P 1012 51 Mont 343 

41 . Cal—Thre^er v Gregory, 42 P 
431, 6 Cal.Unrep.Ca8 185 

Mo—Nelson v Hirsch, etc.. Iron, 
etc., Oa, 77 SW 590. 102 MoApp 
498 

4a. HI —Knowles Fbundry & Ma- 
diine Go v National Plate Glass 
Go., 21 NK2d 913, 801 HLApp 128 

55 OJ P 245 note 74. 

48;i Midi—Larkin v Mitdidl etc^ 
Lunaber Go., 4 NW 904, 42 Mich. 
298. 

4IL Midi.—Gage v. Meyers, 28 NW 
522, 59 IQcfa. 809 


4B NY—^Bogert Flour Co v Klein, 
188 NTS 766 

46. US—^International Trading Co 
V Sexton. CXXA.111, 24 F2d 12 

65 CJ p 245 note 78 

47 W Va.—Dinimack v Wheeling 
Tract Co, 62 SR 101, 58 WYa. 
226 

55 C J p 245 note 84 

48. Mich.—Gampan v Moran, 81 
Mich. 280 

Fixed price controlling regardless of 
value see supra § 75 

49. Mich.—liocke v Priestly Ex¬ 
press Wagon, etc.. Co 89 NW 54 
71 Mich. 268—Campau v Moran, 81 
MidL 280 

Sa CaL—Field v Austin, 68 P. 692 
181 Gal 879 

Minn.—Mulcahy v* Dieudonne, 115 N 
W 686, 108 Minn. 852 

51. Ind.—Diether v Ferguson Lum- 
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her Oo, 85 NK 848, 86 NB 765, 9 
Ind.App 173 
55 C JT p 246 note 89 

58. Wash.—Collins v Larson, 88 P 
2d 1057, 180 Wash. 17L 
65 C J p 246 note 90 

68. Ga.—Veal v Willingham, 4 SR 
554, 80 Ga. 248 

5^ Mass.—Harvard Brewing Co v 
Killian. 109 NR 649 222 Masa 13 

55. Iowa.—Bishop w Starrett 207 N 
W 661, 201 Iowa 498 
55 C.J p 245 note 6L 

66. US—State Fuel Co v Gulf Oil 
Corp., CAuMaas, 179 F2d 890 
WaslL—Reinemann v Anderson, 210 
P2d 894, 24 Wash.2d 809 
55 CUT p 245 note 62 
Bvidenee heaxing os. uaAsrstanaisg 
of parttes 

Wash.—Ball v Steely Foods, 221 P 
2d 882, 87 Wa8h.2d 79 
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stance surrounding the contract which may be con¬ 
sidered.®^ 

Evidence of construction by parties. Evidence, 
offered by one party, showing a construcbon of 
the contract by the adverse party, may be admissi¬ 
ble®* However, it is proper to refuse to recei\e 
evidence of construction by the parties where the 
language under consideration is clear, certain, and 
free from ambiguity and contradiction ®* 

Rules of exchange or association The rules of 
a gram exchange may be received in e\idence as 
an aid m the construction of an ambiguous contract 
for the sale of gram where both parties are regular 
dealers m gram on the gram exchange market®* 
Where there is an issue whether the sale vras made 


§ 81 

under the rules of a certam association, a section 
of a rule of the assoaation is admissible,®^ and it 
IS proper to inqmre \ihether defendant, at the time 
of the sale, was a member of the assoaation,®* but 
not as to the reasons for his not being a member ®* 

a Wofiht and Sufficiency 

Qenoral rules governing the weight end sufllelenoy 
of evidence In civil actions have been applied In de¬ 
termining the weight and sufficiency of evidence intro¬ 
duced to aid In construing a sale contract. 

The general rules govemmg the weight and suffi- 
aency of evidence m avil actions are applicable 
m determmmg the weight and suffiaency of evi¬ 
dence mtroduced to aid m the construction of a con¬ 
tract of sale ®® 


57 Conn.—Straus v Kasemeteas, 1241 
A. 224, 100 Conn SSL | 

58. Colo —^Thompson v Sweet. 17 P 
2d 808 91 Colo 662 
55 C J p 245 note 05 
59 Ala.—^Reliance Auto Co v Her- 
ren Sales Co, 97 So 827. 210 Ala. 
226 

eoi. Iowa.—Cavers BL Co v Droge 
m Co, 171 NW 696, 185 Iowa 
1076 

6L Tex .—W T Wilson Grain Co v 
Hunt County Oil Co, Ciy.App, 225 
SW 688 

as. Tex.—W T Wilson Grain Co v 
Hunt County Oil Co, supra. 

68. Tex.—W T Wilson Grain Co. v 
Hunt County Oil Co, supra. 

64. Tex.—Olympia Towel Supply Co 
▼ Frade, CivApp, 22 SW2d 680 
55 C.J p 246 note 95 
Aooeptatloa of words other than or¬ 
dinary one 

Party asserting that words in sale 
contract have acceptation different 
ftom ordinary one must prove it by 
dear, distinct, and irresistible evi- 
denca—^Tampa Shipbuilding & Engi¬ 
neering Oo V General Const. Co, C. 
CLAFla, 42 F 2d 809, 85 JLLJSL 1178 
Ssldenoe held sufficient 

(1) To show that certain property 
was embraced in the sale or contract 
of sale. 

Ark.—Dodson v Wade» 101 SW2d 
182, 198 Ark. 684 

La.—Lawhom v Zigs, App., 170 So 
255 

Tex.—Kahn v mtsky. dvApp, 107 
SW2d 1015, error dismissed. 
Wash.—^Treadwell v A. Krlstoferson, 
Ino, 200 P 2d 740, 82 Waah.2d 145. 
55 CJ p 246 note 95 [b] (14) 

(2) To show that certain property 
was not embraced In the sala 
EOnn.-Wlseth v (Woodridge Farm¬ 
ers Elevator 6k Milling Co, 266 
NW 850, 197 Minn. 261 

SJ>—Rodenbour v Quaschnid^ 245 
HW 256, 60 SJ> SOL 


(8) To show that time was of the 
essence of the contract.—^Thayer v 
Hyne, 48 NW2d 498, 259 Wis 284— 
55 C J p 246 note 95 [b] (25) 

(4) To support dwding or verdict 
as to price 

Ey —^Xussbaum v Wasbutsky, 117 
SW2d 902, 278 Ky 66L 
La—^Payne v Foster, App.. 26 So 2d 
287 

Minn.—Baltrnsch v Branlidc, 286 K 
W 924 188 Minn. 470 
NT—Nichols v Conro, 105 NYS2d 
792, 278 AppDiv 1002, appeal de¬ 
nied 109 NTS 2d 623—Reliable 
Press, Inc., v Bristol Carpet Clean¬ 
ing Co, 25NTS2d 70, 261 Appdv 
256 reargument denied 26 IN T 3 2d 
815, 261 AppDiv 899 appeal de¬ 
nied 26 NTS 2d 496, 261 AppJMv. 
948 

Tenn.—Reed Broa Stone Co v Pitt¬ 
man Const. Co., 101 SW2d 478, 20 
TennA.pp 652 

(5) To establish other matters In 
Issua 

ITS—John L Haas, Inc. v Wellman, 
CA.C>r 186 F2d 862—Mencoff v 
A. D Jullliard & Co, C.A.R.L, 182 
F2d 236—Rode & Brand v E[amm 
Games, Inc., C.A.Coan., 181 F2d 
684—Pacific Portland Cement Co 

V Food Machinery & Chemical 
Gorp, C!.A.Cal, 178 F 2d 541—Ruud 

V American Packing 6k Provision 
Co, C A.Idaho, 177 F 2d 528— 
Newspaper Readers Service v 
Canonsburg Pottery Co., C AJPa., 
176 F2d 945—Fraser v U S, CC 
A.Tenn., 145 IF 2d 129, certiorari de¬ 
nied 66 set. 684, 824 Ua 849, 89 
L.Ed. 1409—^Holbrook v. Petrol 
Corporation, <XC.A.Cal., Ill F 2d 
967—G L. Webster Co v Trinidad 
Bean 6k Elevator Co., C.CLA.Ya., 92 
F2d 177—Charleau, Inc., v Con¬ 
solidated Safety Pin Co, C C.A. 
K.J., “ft F2d 262—Chlesa, Lottero 
6k Co V Andrews, CCAuChlo, 61 
F 2d 572—Stolteben v (^neral 
Foods Oorp, D<XNT, 79 FSupp 
228—Distillera Factors Corp v 
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United Distillers Products Oorp, 
DC Conn., 76 FSupp 48—Parrott 
v Allison, DC.NY, 48 FSupp 965 
Ala.—Homewood Dairy Products Co 

V Robinson, 48 So 2d 28, 254 Ala. 
197 

Ckd—^Taylor v J R Hill Co^ 189 
P 2d 258 81 Cel 2d 278—Severance 

V Knight-Counihan Co, 177 P2d 
4, 29 Cal 2d 561, 172 AX.R. 1107— 
Woodbine v Van Horn, 178 P2d 
17, 29 Cal 2d 95—Johnson Trade 

V Frimmersdorf 224 P2d 771 100 
Cal App 2d 719—^Lenchner v Chase, 
220 P2d 92L 98 CaLApp2d 794— 
Monad v Turner, 98 P2d 755, 27 
CaLApptd 98—Co-operative Dairy¬ 
men's League v Lucerne Cream 6k 
Butter Co., 62 P 2d 888, 18 CaLApp 
2d 162—Delijian v Rosenburg, 25 
P2d 228, 124 Gal App 264 

Colo—Tallman v Smith, 148 P2d 
581, 112 Colo 217 

Conn.—Preston v Verplex Co, 62 A. 
2d 860, 125 Conn. 187—Jensen v 
CoESolino, 53 A.2d 664, 188 Conn. 
674 

DCL—Bovello V Falvey Granite Co, 
71 A.2d 586. 

Ga.—Cloud V Bagwell, 64 S E.2d 92L 
88 GtaA.pp 769—Clift 6k Goodrich 

V Mincey Mfg Co., 152 SJS. 186, 
41 Ga.App 38 

Iowa.—Record 6k Tribune Co v 
Brandtjen 6k Kluge, Ina, 89 NW. 
2d 288 240 Iowa 1842. 

Sian.—Jones v CrowelL 207 P2d 485, 
167 Kan. 415 

La.—Cuban American Trading Co v. 
S Pfeifer 6k Co. 126 So 575, 178 
La. 233—Bonnette v Ponthieux, 
App, 41 So.2d 127—Weinberger 
Sales Co v Truett, App., 2 So 2d 
699—French Market Ice Mfg Co. 
of New Orleans v Dalton, 180 So. 
122, 15 LblApp 115—Illinois Cent. 
R. Co V National Sand 6k Gravel 
Co., 186 So 652, 17 LaJkpp^ 628 
Mo —A1 vey Conveyor Mfg. Oo v 
Kansas City Terminal Ry Co, 208 
SW2d 606, 856 Ma 770—Dick v 
I Puritan Pharmaceutical Co., App., 

I 46 S W.2d 941—SwanrHAverstick, 
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§ 82. Questions of Law and Fact 

The construction of a contract is for the court where 
It Is In writing and Is not ambiguous, but In other cir¬ 
cumstances there may be questions of fact to be de¬ 
termined by the Jury 

The construction of a contract of sale may be,®® 
and ordinarily is,®® for the court, as where the con¬ 
tract IS in writing,®* its language is unambiguous,®® 
or the facts are undisputed,®® although certain or 
particular rulings or conclusions of law may, of 
course, not be called for or warranted in a particu¬ 
lar case.^® 

On the other hand, there may be questions of fact 


to be determined by the jury,7i or by the court or 
judge tiymg the case without a jur>,"® as where 
the contract is silent on some point as to which the 
intention of the parties must be determined from 
extraneous arcumstances,*^® the language used is 
uncertain or ambiguou^^® and its proper mterpre- 
tation depends on extrinsic facts,^® or the evidence 
as to the terms of an oral,*^® or partly oral,^^ con¬ 
tract is confhctmg 

Under these rules it may be a question for the 
jury to determine the mtention of the parties as 
to the subject matter of the sale,^® the standard of 


Inc.. T Siebens. App. 42 SWSd 
987—Boaz ▼ Keaton. App. 40 SW 
2d 763 

X EL— »raTin V Wausan Abraalves 
Co.. 153 A* 823 85 X H. 41 
XJ'—National House & Farms Ass^n 
▼ New York Sash & Door Co.. 49 
A.2d 577 138 NJ.FkL 602. affirmed 
66 A.Sd 867. 141 NJHq 298 
Ohio —Woodward v Glaser, App., 93 
N.El2d 7S5. opinion adhered to 94 
NJBLid 464 

Qkl—Zoellner ▼ Graham, 280 P2d 
904. 

Tex.—lja<dis v McNair Civ-App., 207 
S.W2d 117—atles Service OU Co 
T Etefflnsrton, CivA^pp., 108 S.W2d 
834. 

Wash.—Ball v Stokely Foods. 221 P 
2d 882 37 Wash.2d 79—Helnemann 
V Anderson, 210 P 2d 894^ 34 Wash. 
2d 809 

Wls —^Ideal Packing Co v. Mara- 
chowSky Stores Co. 42 NW2d 161, 
256 Wla 614 

58 OJ p 246 note 95 Cbl 
aMdsnoe held insnffloiettt 
Cal —Texas Co v Todd, 64 P 2d 
1180 19 CaLApp2d 174 
Ga.—Clift & Goodrich v Mincey Mfg 
Co. 152 SR 136, 41 Ga.App 88 
La.—L ouisiana Tractor & Machinery 
Co V Henry. App. 24 So 2d 188— 
Thomas v Standard Bice Co., App., 
194 So 111. 

Mich.—^Fruit Growers Paekage Co ▼ 
Anderson. 35 NW2d 150. 828 Mich. 
169 

NT—Rdwards Dairy Co ▼ Aiello, 
99 NTS 2d 188. 277 App.Dlv 260— 
Cronk v Vogt's Ice Cream, 15 X 
T S.2d 649 

del—Zoellner ▼ Graham, 230 PSd 
904 

56 GU p 246 note 95 [c] 

68. Ark.—J. W Myers Commission 
Co V OoK, 125 8 W 2d 475. 197 Ark. 
990 

Ma—Warren ▼ Jones, 51 Me. 146. 

55 OJ P 247 note 97 

661. XT SLi—Hawkins ▼ lYlck-Reld 
Supply Corp., G.GLA.Tex.. 154 F2d 
6S. 

XU.—Cnowles Foundry 4b Machine 
Co. y- Xational Plate Glass Co. 
21 KA2d M8..80L XUJtpih. 128. 


67. IT S —WUson t Studebaker Corp 
of America. G.(XAPa.. 240 F 801, 
reversed on other grounds Stude¬ 
baker Corp of America, 247 F 
403 159 C.CA. 457 

Ark.—Pictorial Paiper Package Corp 
T Swamp 4b Dixie Laboratories, 
122 RW2d 529. 197 Ark. 287. 119 
AJLkR. 1491 
65 OJ p 247 note 98 
OoBtraot eyldsnoed by oozeespond- 
enos 

Mass—Smith t Faulkner, 18 Gray 
251. 

55 CJ p 247 note 98 [a] (1) 

kfeaniiig of words employed la wzit- 
isg 

XJ—^Boulevard Globe etc., Co v 
Kem Incandescent Gaslight Co.. 
51 A. 704 67 XJTLaw 279 
Price dxed by written contract 
In action for breach of contract, it 
was unnecessary to submit matter of 
prices to jury where price wm fixed 
by written contract —W H. Simmons 
4b Co y Price's Adm’r, 88 S W 2d 6, 
388 By 832 

68. Alia—Miller Cattle Co ▼ Mat- 
tice, 298 P 640. 88 Arlz. 180 

Ga.—McCullough v Armstrong. 45 
SR 879, 118 Ga. 425—Irvindale 
Farms v W O Pierce Dairy. 51 
S.R2d 712, 73 Ga.App 670—Mer- 
genthaler Linotype Co v Glover 
Printing 4b Stationery Co. 199 SR 
766, 58 GaJbpp 684. 

65 CU p 247 note 99 

68 Tex.—Robbins ▼ Rill. GlvJbpp, 
269 S.W 1112 
65 GU p 247 note 1. 

70. Mass—Caulfield y Motor Spe¬ 
cialties Co.. 139 XJSL 502. 845 Mass 
420 

56 OJ p 247 note 2. 

7L Mo—Detmer y MUler, App., 220 
&W2d 789 
65 GJr p 247 note 3 

Purpocs for wlUoh. writlag esme Into 
•xlBteaoe 

NJ—Boulevard Globes etc., Co. v 
Bern Incandescent GasUght Co, 
51 A. 704, 67 X.JXaw 27A 
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Whsther partionlar things coastltat- 
ed part of contract 

CaL—Shelley v Hart, 297 P 82, 112 
CaLApp 231. 

Mich.—Wallich Ice Mach. Co v 
Hanawald. 267 XW 748, 275 Mich. 
607 

Eyidanoe held InsnflMsnt to take is^ 
sue to Jury 

Miss —Wellford 4b Withers v Arnold, 
140 So 220, 162 Miss 786 

Ohio —Woodward v Glaser, App, 93 
NE2d 785, opinion adhered to 94 
NR8d 464. 

78. CaL—Charles Boldt Co v Julius 
Levin Co. 188 P 200. 41 CaLApp 
661 

55 CJ p 248 note 4 

78. Okl—Packard Oklahoma Motor 
Co. V Funk. 245 P 671, 117 OkL 
96 

55 CJ p 248 notes 

74. US—Hawkins t Frlck-Reid 
Supply Corp., CCLATex.. 154 F2d 
88 

DC—Robinson y Carter, MunApp, 
77 A.2d 174. 

Mich.—Hewett Grocery Co y Biddle 
Purchasing Co.. 286 XW 221. 289 
Mich. 225 

Minn.—^Hayday y Hammermill Pa¬ 
per Co., 287 XW 600, 184 Minn. 8 

Ohio—FUtro Import Co v Janszen 
Co 172 XR 578, 86 Ohio App 68 
—^Hirschberg y Fening, 6 Ohio 
Supp 172 

Wash.—Jones ▼ Standard Oil Co of 
California, 2 P 2d 76, 164 Wash. 88 

56 C J p 248 note 6 

Oontrset held not suUgnons 

Me—Warren y Jones, 51 Me. 146 

75. Or—Stanfield y Amwlne^ 202 
P 559. 102 Or 289. 

55 OJ p 248 note 7 

76. Ey—Khourle Bros. ▼ Jonas. 
245 SW 154, 196 By 686 

55 CJr p 848 note 8. 

77. XJT —^Isaac y Herman Ellis, 
me.. 109 A. 511, 94 N JJLaw 249 

55 G.J, p 248 note 9 

7R Ala.—Meadow River Lumber Co 
V Bladk. 158 So 298. 228 Ala. 279 

Ga.—Perp^ v Marks^ 89 SJBL2d 588, 
74 GaApp. 811. 
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measurement,'^® terms,®® pnce,®i whether extra 
compensation was to be paid for containers,®® 
whether the sale was by sample,®® when title was 
to pass,®^ whether there was a completed sale 
or merely an executory agreement to sell,®® the 
tune when the property was to be called for or 
removed by the purchaser,®® the condition in which • 
it was to be delivered,®^ whether there was a wan er 
by the seller of a term of the contract,®® and wheth¬ 
er or not the parties complied with the terms there¬ 
of,®® but where the language of an order is mean¬ 
ingless and unmtelligible, presenting a case of in¬ 
curable uncertainty, the court may properly refuse 
to submit It to the jury to determine its meanmg ®® 

Whether a contract of sale ts entire or severable 


depends on the intehtion of the parties, and is often 
a question of fact,®i but where the terms of the 
contract are not disputed the question is one of 
law 

n hether the contract is one of sale or agency is 
a question to be determined b 3 the court w'here the 
contract is in writing®® and is unambiguous;®^ but 
It IS question of fact for the jury where there is 
such doubt and ambiguity that the court cannot 
say as a matter of law' that the contract is not one 
of agency®® 

Directum of verdict may be proper where the 
evidence is consistent and without conflict,®® but not 
where it is conflicting®^ 


IV. MODIFICATION, MEBOEB, OE BESOISSION OF OONTRAOT 


A. MODIFICATION OR MEROEE 


§ 83 In General 

a General principles 
b Mutual assent 


a. General Fiindples 

A contract of sale may be modl'M by agreement 
of the parties. 

A contract of sale may be modified by agree- 
ment of the parties®® as to any of its provisions^ 


Xy—^McPherson v Dokea^ 284 SW 
2d 807 

Pa.—Andrews v Marine Nat Bank 
of Erie, Com PI, 25 Brie Oo 898, 
afOrmed 88 A.2d 75. 158 Pa.Super 
149 

55CJ p248 notel0 

Bvldence held snffloient to take case 
to Jury 

OkL—^Mlzel V Brown, 281 P2d 661. 

79 U S —Chas H. Lilly Co v Brent, 
Wash., 186 F 700 108 COA. 618 

Pa.—CuUum v TVagataflE. 48 Pa. 800 

80L Wash.—<^tke v McDuffie^ 84 P 
2d 848, 178 Wash. 107 

8L Ark.—^Dominion Textile Oo v 
Beck, 69 e W2d 862, 188 Ark. 1090 

Pa.—General Utilities Corp y Petrol 
Corp., 88 A.2d 71, 850 Pa. 26 

Wash.—Jones v Standard Oil Co of 
California, 2 P 2d 76, 164 Wash. 88 

65 C J p 248 note 12 

82. US—American Nat. Bed Cross 
V Haven Honey Dew Mills, C.C.A. 
Neb., 74 F 2d 160 

83. UB.—^Hoffman v American Mills 
Ca, CCJLNT, 288 F 768, certio¬ 
rari denied 44 SCt. 6, 263 U& 701, 
68 L.Ed. 514 

55 CLT p 248 note 14. 

8^ Me.—Ooslen v Campbell, 84 A. 
265, 88 Me. 460 

88. Mo—^Eeen v Hush. 284 S.W 
196 

66 Cjr p 248 note 16. 
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88. Njr —^Tabas v Morgan Terminal 
Co, 146 A. 678 7 NUT Misc. 614. 
Tex.—Steagall ▼ McEZellar 20 Tex. 
265 

Sxtenaioa of time, act of Ck>d 
Under contract giving buyer of 
fruit light to an extension of time 
for picking fruit if act of God pre¬ 
vented removing and shipping with¬ 
in time si>eclfied, freeze and conse¬ 
quent firost damage constituted an 
act of God so that right to extension 
of time was for Jury—Givens v 
Vaughn-Gtiffln Packing Co, 1 So 2d 
714, 146 Fla. 575 

87 Mich.—Wood Mowing, etc., Mach. 
Co V Gaertner, 80 NW 106, 68 
Mich. 620 

88L Masa—Kennedy Bros, v Bird, 
193 NE. 73. 287 Mass. 477 

89 Ga.—^Irvlndale Farms v W O 
Pierce Dairy, 51 SJEL2d 712, 78 Ga. 
App 670 

9a Mass.—Cheney Bigelow Wire 
Works V Sorrell, 8 N.E. Zii, 142 
Mass 442 

9L Iowa.—Lahlff v Xevilla 189 N. 

W 751, 184 Iowa 1884. 

65 C.J. p 248 note 28 

98. NT—Anheuser-Busch Ica etc., 
Co V Heynolds, 223 NTJ3 660, 
221 App Div 174. 
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93. Nev—Coles v SomervOle^ 220 
P 550, 47 Nev 806 

94. Ark.—Furst v Hartzell, 291 S. 
W 828, 172 Ark. 1118 

95. Ark.—Furst v Hartzell, supra. 

55 OJ p 249 note 27 

sa DL—Knowles Foundry ft Ma¬ 
chine Co v National Plate Glass 
Ca, 21 NE.2d 913, 801 IlLApp 128 

Mo—^Brewer v Whita 86 SW 641, 
110 MOA.PP 671. 

55 C.J p 249 note 28 

«7 Ky—Brown v Woods Motor Ca, 
89 SW2d 607, 239 Ky 812. 

; Pa.—Kijak V De Tordc, 158 A. 206 
104 PaSuper 597 

55 OJ p 249 note 29 

98. US—Newcmnb ▼ York Ice 
Machinery Corporation, CLCLA-Tex., 
56 F 2d 576 

Cal—Crown Products Oo v Califor¬ 
nia Food Products Corp, 175 P2d 
861, 77 CalJ^p2d 548 

HI —Lowenstem Bros, v Marks 
Credit aothing, 48 N.R2d 729. 819 
IlLApp 7L 

tPa—Encyclopaedia Biitannlca v. Co¬ 
wan, 16 A.2d 438, 142 PaSuper 
584. 

Tenn.—BoUlin-Harrison Co ▼ Lewis 
ft Oo., 187 S.WAd 17, 182 Tenn. 
842 

Tex.—J G. Bngelman, Inc., v Sanders 
Nursery Co., ClvAipp, 140 S.W2d 
500, error refused. 

55 OJ p 249 note 84. 
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termsi or conditions,®® such as the faine,i mode,® 
or place® of delivery, the pnce^ and terms of pay¬ 
ment,® the sul^ect matter,® or the parties,^ A mod¬ 
ification as to one or more terms of a sale con¬ 
tract may leave the other terms m full force and 
effect® 

The parties to an executory contract of sale may 
change it into a consignment for sale,® or a bail¬ 
ment with an altemati've of future conversion into 
a sale on compliance with stipulated conditions, as 
discussed m Bailments § 3 a, or they may rescmd 
the original contract, as considered infra § 91, and 
enter mto a new agreement^® Of course, in par¬ 
ticular cases there may be no new, changed, or 
modified contract,!^ even though there is a waiver 
by mutual consent of a contract provision as to the 


time of delivery 1® Before there is a contract, no 
question as to its modification can arise ^® 

Express provision against modification. A pro¬ 
vision m the original sale contract that no other 
agreement should limit or qualify its terms does 
not preclude the parties from makmg a new agree- 
ment.1® 

b Mutual Assent 

Mutual aaaant la naeesaary In order to eatabllsh a 
modification of a contract of sale, but such aeeent may 
be implied from the conduct of the parties 

In order that a change, alteration, or modification 
of a contract of sale shall be operative it must be 
assented to by both parties^® Assent to modifi¬ 
cation may be shown by anythmg estabhshmg the 
mutual agreement of the parties,^® as where it is 


99, Tex.—Berkzoan v D M. Ober- 
man Co^ Civ^pp, 280 SW 

888 

56 aJ p 849 note 86 
1. Gal—^Body-Stettner Co ▼ SlotiU 
Ptodncts, 147 P2d 84. 68 CalJkpp 
2d 655—Baawlll v. Spence, 15 P 2d 
810, 127 GaLApp 268 
KJ*—PeeUe Go y Industrial Plant 
Gorp^ 200 A. 1007, 126 VC J Law 480 
NY—Buyer ▼ Mercury Technical 
aoth & Felt Corp, 62 NE2d 896, 
801 N.T 74—Mercer Tube & Manu¬ 
facturing Co. V American Zinc 
Sales Co.. 17 NTS 2d 182, 258 App 
bit 606, aArmed 80 NB.2d 491, 
284 N.Y 686 
56 GLJ p 249 note 86 
Hare exteastoa of time wUhout 
zesoissloa 

Seller's letter to buyers statlny 
^dellYery of the eoods la extended to 
the end of September, 1946,” definite¬ 
ly fixed nature of the aubsequent 
agreement between the partiea aa a 
mere extenaion of time of delivery 
of goods, and not aa reaciaaion or 
cancellation of the contract for aale 
of the ffooda.—Buyer v Mercury 
Technical Cloth Si (Felt Oorp, 92 N.B. 
2d 896, 801 NY 74. 

8. NJ—Feelle Go v Induatrial 

Plant Corp.. 200 A. 1007, 120 NJ 
Law 480 

56 CJT p 249 note 87 
3. NJr —^Peelle Co v. mduatrlal 
Plant Corp., aupra. 

65 CJ p 249 note 88 
4b Miaa.—Crasln v Eaton, 97 So 
533, 188 Miaa 151, 84 A.LJL 508 
55 CJ p 249 note 89 ^ 

8. Masa.—Trevaa v Napel Milla i 
Go., 185 NEL 477, 241 Masa. 452 
NY—IiiUenthal v Beta 70 NTS 
920, 61 AppJ>iv 601, affirmed 65 N. 
IL 1118, 172 NY 648 
a. CaL—Boothe v Squaw Springs 
Water Co, 76 P 885, 142 Cal 678 
Fro taato wiodifloatlon 
Where defendant agreed to buy set 


of books from plalntilE to be paid 
for in monthly Inatallmenta, mere 
exchange of one set of books for an¬ 
other after complaint had been made 
by defendant was not reaciaaion of 
original contract, but was merely pro 
tanto modification of original con¬ 
tract, other terms remaining in ef¬ 
fect.—^Encyclopaedia Britanniea v 
Cowan, 16 A.2d 488, 142 Pa.Snper 
534. 

7 XTS—Atlantic Phosphate Co v 
Oraffiin S O, 6 S Ct. 967, 114 U 8 
492, 29 UBd. 221. 

65 CJ p 249 note 42 

S. ITS—Gulf States Creosoting Co 

V Loving, aCA.NC, 120 F2d 195 
Tex.—^Brwin v White, CivJlpp., 189 

SW2d 296 

Dellvesy period hOZd nimhaaged 
ns—Gulf States Creosoting Co v 
Loving, aCJLNC, 120 F2d 195 
BaUvecy period held bhanged, but no 
change aa to notloe 
Tex.—Beagan County Purchasing Co 

V Big Lake Oil C6, CivApp., 105 
S W 2d 462, error dismiaaed. 

Express preservation of rights 
US—Southern Freeaing & XiOcker 
Go V Creamery Package Mfg. Co., 
CCJLGa., 131 F2d 660 
9 US—Ellet-Kendall Shoe Co v 
Martin, Kan. 222 F 851, 188 CCA. 
277 

la NT—Goldfeld V Glickstein & 
Temer, 14 NTS 2d 785 
55 CJ p 249 note 46 
IL US—Sonken-Gtelamba Corp v 
Butler Iron Si Steel Co., CCA.M6, 
119 jF 2d 288, certiorari denied 62 
set. 78. 814 US 688, 86 LuEd. 612 
Man.—Harper v Earl IVuit Co, 168 
P 808, 100 Han. 6 

Maas.—England Broai v Miller, 177 
NE. 881, 277 MOaa. 28 
Mich.—Shlrey v Camden, 22 NW2d 
98, 814 Mich. 128 

N J —Norry v Electric Arc. Sup., 
45 A.2d 185—Masaari v Sinsiedler, 
65 A.2d 588, 8 NJ Super 40. 
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NY—Barden v Iroquois Pulp & Pa¬ 
per Co, 268 NY& 815, 144 Misc. 
454. 

Utah—^Tanner v Childers, 160 P2d 
965, 108 Utah 466 

Wls.—^B Heinemann Lumber Co v 
Williama, 207 NW 956, 189 Wls 
888 

55 CJ p 249 note 47 

19. HI—Norton iron Works v Wil¬ 
son Steel Products Co., 282 HI App 
623 

13. Minn.—Intematloiial Harvester 
Co V Swenson. 160 NW 255, 186 
Minn. 141 

56 CJ p 250 note 49 

14b N J —Weller’s Inc., v Apple- 
gate, 170 A. 849, 112 NJJbaw 888 
IS. CaL—'Harvey v De Garmo, 18 P 
2d 971, 129 CalJLpp 487 
IlL—Excelsior Stove 4b Manufactur¬ 
ing Co v Venturelli. 8 NH.2d 703, 
290 HLApp 502 

Massw—Kennedy v RusseU, 182 NE 
884, 280 Mass. 610 

Or—'Weiss v Gumbert, 227 P2d 812, 
rehearing denied 228 P2d 800 
Pa.—Sterling Mint Co v Dellem- 
barger Mach. Co, 168 A. 870, 107 
Pa.Super 287 

Tenn.—Ulhom v Cohen Grocery Co, 
8 TennA.pp 400 
55 CJ p 250 note 50 
Terms of payment 
Seller, without buyer’s consent, 
could not alter contract with respect 
to terms of payment—Sterling Mint 
Co V Dellenbarger Mach. Co, 163 
A. 870, 107 PaSuper 287 

16b DeL—Maryland Credit Finance 
Corp V Campbell, 195 A. 277, 8 W 
WHarr 675 
Entry of ordar 

Where seller notified buyer that 
it oould not furnish toweling at pric¬ 
es originally quoted and buyer, with¬ 
out waiting for reply to request to 
ancept order at prices listed there¬ 
on. wrote to seller making no men- 
I tlon of an existing contract and re- 
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implied from conduct but mere failure to en¬ 
force a stipulation of the contract on one occasion 
does not constitute conduct showing assent to a 
modification of the contract in such respecLi® As¬ 
sent is not shown by a mere failure to reply to or 
reject a proposed modification,^^ although such 
failure, coupled with other circumstances, may be 
suflSaent^O One party’s assent to a modification 
may be withdrawn before it is accepted or acted 
on by the other party 21 

§ 84 Consideration 

An agreement to modify a contract of sale requires 
a consideration, although some authorities hold that no 
new consideration Is necessary where the contract of 
sale is executory on both sides. 

An agreement to modify a contract of sale must 
be supported by a consideration 2* A new consid¬ 
eration has been held essential at least where the 
onginal contract is completed or executed by one 


party,28 and it has also been held that m order 
to render an agreement for the modification of a 
bilateral, executory contract enforceable there must 
be a valuable consideration 

On the other hand, there is also authority for 
the view that no new consideration 13 necessary 
where the onginal contract is executory on both 
sides,2S the consideration of the onginal contract 
being deemed sufiiaent,^ and it has been stated 
that while a contract of sale remains executory on 
both sides an agreement to modify on one side is 
a consideration for a like agreement on the other 
side.^7 No consideration is necessary if the case 
falls within the provisions of a statute dispensmg 
with the necessity of consideration under specified 
orcumstances,^^ nor is a consideration reqmred 
where the alleged modification is not a modification 
or change of the contract, but merdy an agreement 
as to the meamng of a term m the ongmal con¬ 
tract*® 


questing entry of order at increased 
prices quoted in seller's letter, even 
it first correspondence between par¬ 
ties constituted an offer and accept¬ 
ance, entry of order at increased pric¬ 
es constituted modification of origi¬ 
nal agreement, and buyer was bound 
to pay increased pricea —J P Ste¬ 
vens ds Co V Great Falls Paper Co, 
1S6 P 2d 827, 118 Mont 428 
17 US—Atlantic Phosphate Co v 
Grafflln, SC., 5 SCt 967, 114 US 
492, 29 I«.Fd. 221. 

56 C J p 250 note 51. 

Xadnlgenoe ptirsiiaii.t to offer 
Where seller gave notice to buyer 
that he would refuse to accept return 
of hats, buyer’s promise to pay in fu¬ 
ture, if seller would indulge followed 
by Indulgence, established buyer’s li¬ 
ability for balance due for hats.— 
White Branch EEat Co v Amonett 85 
P2d 977, 88 MM. 501 
la U S.—Consolidated Flour Mills 
V Ph. Orth Co, C.CA.Wis.. 114 F 
2d 898, 182 A.IJ.R. S97 
ffiine of payment 

U S —Consolidated Flour Mills v Ph. 
Orth Co, supra. 

19u Kan.—Strong v Alexander Mill¬ 
ing Co 243 P 1039, 120 Kan. 479 
55 C J p 250 note 58 

90. UL—J I. Case Threshing Mach. 
Co V Puls 158 111 App 1. 

Ija.—Blanchard Planting Co v Sund- 
bery, 122 So 585, 168 LiS. 471. 

91. B.L—^Tarlalan v. Annex Ifotors, 
166 A. 806, 53 R.L 870 

Failure to aooept by xetnzn mall 
Seller’s letter ofCarlng to accept 
return of part of goods required buy¬ 
er to accept offer by return mail and 
follow acceptance by immediate ship¬ 
ment, and where buyer did not imme¬ 


diately return goods in accordance 
with seller’s offer seller by subse¬ 
quently demanding pasrment of entire 
account withdrew offer to accept re¬ 
turn.—U S Cutlery Co v Hawkins, 
186 So 127 17 IsuApp 895 
BevoUBg extension of time for pay¬ 
ment 

Generally seller may at will re¬ 
voke extension of time for payment 
before communication granting ex¬ 
tension is received and acted on by 
buyer—^Tarlaian v Annex Motors, 
166 A. 806, 53 R.L 870 

98. US—Bobberson Steel Co v 
Harrell, CJLOkl, 177 F2d 12—In 
re Trans-Liux Movies Corporation, 
CC A.Mi<di., 79 F2d 693 
Ariz.—Miller Cattle Co v Mattlce 
398 P 640, 88 Ariz. 180 
Cal—^Harvey \ De Garmo 18 P2d 
971 129 CalApp 487—Sohrakoff v 
Zumwalt, 10 P2d 511, 122 CaLApp 
768 

Colo—^Thompson v Sweet, 17 P2d 
808, 91 Colo 552 

BL—Moll Baking 6b Ice Cream Co v 
Sparks MiUlng Co, 26 MR2d 425, 
304 niApp 624 

Minn- —Johnson v Morthem Oil Co, 
4 MW 2d 82, 213 Minn. 249 
M H.—Connell v Diamond Truck CO, 
188 A. 468 88 MH. 816 
MJ—Bex Distributors v Jensen & 
MitcheU, 21 A.2d 827, 127 MJDaw 
81. 

Tex.—Moffitt V Hieby. 229 SW3d 
1005—Universal Credit Co v. Cole. 
CivApp, 146 SW2d 223 
55 aj p 251 note 55. 

Wkttten promise without considera- 
tlon 

Buyer of building as a chattel un¬ 
der contract providing that building 
which was on land of third person, 
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was sold in its present condition 
could not recover from seller aunount 
expended in repairing roof, notwith¬ 
standing seller when sale was closed 
and at insistence of buyer, under¬ 
took in writing to have roof repaired 
where such further undertaking was 
not supported by any considemtlon. 
—Bex Distributors v Jensen A 
MitcheU, 21 A.2d 827. 127 MJJLaw 
81. 

93. Ky—Stratton 6b Terstegge Co 
V Criswell, 160 S.W2d 137, 290 
Ky 64 

Tex.—Fisher County Pipe lAne Co v 
Snowden 6L McSweeney Co., Civ 
App, 148 SW2d 675 
55 CJ p 251 note 56 
24. 3dinn.—Johnson v Morthem Oil 
Co, 4 MW 2d 82, 212 Minn 249 
85. Tex.—Berkman v D M. Ober- 
man Mfg Co., ClvJLpp., 280 aW 
838 

55 CJ p 251 note 57 
8a us —U a, for Use and Benefit 
of XL B. X^aiser Co v Southern 
Piping 6b Erecting Co., DCLTenn., 
92 F.Supp 569 

Tex.—Berkman v D M Oberman 
Mfg Co., CivJLpp., 280 SW 888 
87 Mo —Curry v Boeckeler Lumber 
Co, 27 SW2d 478, 224 MoJlpp 
336 

Tex.—Berkman v D M. Oberman 
Mfg Co., dvApp, 280 aw. 888 
55 CJ p 251 note 57 [al 

9a Ua—Moore v Scott Stamp 6b 
Coin Co, CJLMT., 178 F2d.8. 
Wkltteu agzMmeai* signed by paarty 
to be bound 

US—Moore v Scott Stamp & Coin 
Oo, supra. 

99. US—U S., for Use and Benefit 
of XL B. Kaiser Co. v. Southern 
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Under the rules governing sufFciency of consider¬ 
ation for modification of contracts generally, as 
discussed in Contracts § 376 b, \ihich rules ordi- 
nanly control in determining the suflSaency of the 
consideration to support modification of a contract 
of sale^^^) a sufficient consideration may be found 
m a release or waiver of claims or obligations under 
the old contractual a detnment or disadvantage to 
one of the parties,or the mutual promises, agree¬ 
ments, or obligations of the parties WTien a 
modified agreement of a sales contract has been 
fully executed, it will not be disturbed for want of 
consideration.^^ 

Extension of time It has been held that an 
agreement for the extension of time of perform¬ 
ance of a contract of sale must be supported by a 
consideration,but it has also been held that sudi 
an agreement need not be supported by an addition¬ 
al consideration 36 


§ 85 Form 

A contract of sale may be modified by written In- 
strument, by conduct, or by oral agreement. 

A contract of sale may be changed or modified by 
a subsequent writmg,37 conduct and course of deal¬ 
ing,3® or oral agreement*® The rule allowmg 
parol or oral modification applies not only where 
the original contract is oral,*® but even where it 
IS in writing The fact that a sales contract for¬ 
bids antecedent or contemporaneous agreements 
modifying the written contract does not preclude 
its subsequent oral modification according to one 
view,** but there is also authonty to the contrary *3 
An oral contract of sale is subject to change by 
wntten modifications thereof,** but where the con¬ 
tract IS oral the subsequent transmission of in¬ 
voices does not as a matter of law show the sub¬ 
stitution of the invoices m whole or part as a 
wntten contract** 


Plpinr & Erecting Co. DCLTenn. 
92 F Sapp 569 

Snpplylair omi—Ion to eovor arw f•«- 
tnro 

Cal ^Texfts Co ▼ Todd. 64 P 2d 1180. 
19 CalJLpp 2d 174. 

aOu Mich.—SUrey v Camden, 22 K 
W 2d 98. 214 Mich. 128 
55 C.J p 251 note 59 
OonaWiirartiaii. htld aiittoleat 
US—Coneo Press v Clayboum 
Oorp. aCJLUl. 90 F2d 283 
Me.—United Co v Grlnnell Canning 
Co. 183 A. 415 134 Me 118 
Mont.—Orem v Hansen Packing Co. 

7 P 2d 546 91 Mont. 222 
55 aj p 251 note 59 CaJ 
OonsMeratton heUl Inscfflolent 

(1) Generally 

CaL—Henry H. Cross Co of Califor¬ 
nia ▼ Prentice, 80 P2d 1017, 137 
CalApp 497 

HI—Wlnkler-Hoch Engineering Co 
▼ Ross Heater & Manufacturing 
Co, 2 XR2d 571. 284 Ill App 650 
Tex.—Moffltt V Hieby, 229 SW2d 
1005 

55CJ p 251 note 55 [cl 

(2) Past services—Shirey v Cam¬ 
den. 22 KW2d 98 314 Mich. 128 

(8) Pairment of part of money al¬ 
ready dua—Sohrakoff v Zumwalt. 10 
P2d 511. 122 CalJLpp 768 

<4> Payment of past-due notes.— 
Memphis Automatic Music Co v 
Chadwick. 146 So 187, 164 SUss. 685 
(5) Promise of buyer to continue to 
perform contractual obligations 
which, he had already assumed.—Con¬ 
nell V Diamond T TmOk Co, 188 A. 
468, 88 NJaL 316 

81. Faj—C. D Brown & Co v Stand¬ 
ard Hide Co.. 152 A. 657, 801 Pa. 
548 

55 OJ p 251 note 60. 


32. US—George M. Jones Co v 
Canadian Xat. R. Co DC Mich., 
14 F2d 852, affirmed. CCJL, 27 F 
2d 240 

55 C J p 251 note 61 

33. Pa.—Producers* Coke Co v 
Hoover 110 A. 738. 268 Pa. 104 

55 C J p 251 note 62 

34. Cal—^Texas Co ▼ Todd. 64 P 
2d 1180, 19 CalJLpp 2d 174 

35. NT—Berkowltz v D D Hold¬ 
ing Corporation 242 NTS 615, 
229 AppDiv 443 

Time for payment 

NT—Berkowitz v D D Holding 
Corpomtion, supra. 

86. Ky—W H. Simmons & Co v 
Price’s Adm*r. 38 S.W 2d 6, 238 
Ey 882 

Minn.—^Bemis Bros Bag Co v Nes¬ 
bitt 237 XW 586. 183 Minn. 677 

Time for delivery 

Ky—TV H Simmons & Co v Price's 
Adm’r. 38 SW2d 6. 238 Ky 832 

37. Mass—Trevas & Shack, Inc. v 
Napel Mills Co. 185 NE. 477. 241 
Mass. 453 

38. US—Porter v Craddock. DC. 
Ky. 84 F Supp 704. 

55 C.J p 251 note 65 

Implication of assent from conduct 
see supra 5 88 b. 

89. CaL—^Body-StefEher Co v Flotill 
FMducts. 147 P2d 84. 68 Ca]Ji.pp 
2d 565 

HI —liowenstem Bros, v Marks 
Credit Clothing. 48 NE.2d 729, 819 
HI App 71. 

55 C.J p 251 note 64. 

40l Ind.—Flanagan v Compton. 171 
KE. 888. 191 Ind.App 425 
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41 US—Newcomb v Tork Ice Ma¬ 
chinery Corporation, CLCJLTex., 56 
F2d 576 

X J —^Peelle Co v Industrial Plant 
Corp, 200 A. 1007 120 N JLaw 480 
55 C J p 252 note 68 

42. Iowa.—Webster County Bnlck 
Co V Nebraska Bulck Automobile 
Co 249 NW 203 216 Iowa 485 

Ky—Cincinnati Butchers Supply Co 
V Kentucky Packers, 147 SW2d 
48. 285 Ky 104 

Tex.—Due v W T Rawlelgh Co, 
Civ App.. 58 SW2d 179 

Xn Hew Tork 

(1) The text rule has been follow¬ 
ed.—General Electric Co v Nation¬ 
al Contracting Co. 70 NR 928. 178 
NT 869—Knight Products v Don- 
nen-Fuei Co.. 20 NTS 2d 185 

(2) There is, however authority 
to the effect that where written con¬ 
tract provided that none of its pro¬ 
visions could be waived, altered or 
amended except by written memo¬ 
randum signed by both parties, ad¬ 
mission of parol testimony to prove 
modification of contract and denial of 
defendant's motion made at close of 
plaintiff's case, to dismiss complaint 
for failure to prove cause of action 
was error—Marfene v General Food 
Cbrp. 96 NTS 2d 829, 276 AppDlv 
1053 

43. lA.—Ross Milling Co v Glll- 
berti. 8 LaJU^p 6 

44. Tex.—Marcus v Armer. 6 S.W 
2d 960 117 Tex. 868, 60 A.DR. 672 
answer to certified questions con¬ 
formed to. Civ.App.. 7 S.W2d 1119 

46. Mass.—lAllme v Hobbg, 151 N 
R 69. 256 Mass. 189 
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Execution It is competent for the parties to a 
contract modifymg a contract of sale to write in 
and adopt a change in its terms ^\lthout s^in sign¬ 
ing the original contract, pro\ided their mtention 
IS clear 

§ 86 Evidence 

The burden of proof rests on the party asserting 
that a contract of sale has been modified 

A party who asserts that a contract of sale has 
been changed or modified has the burden of prov¬ 
ing the change or modification^? by dear and con- 
vmcing evidence's Competent and rele\ant evi¬ 
dence IS admissible for the purpose of showing a 
change or modification of the contract,but evi¬ 
dence which is mcompetent, irrelevant, or immate¬ 
rial is not admissible.50 

Presumptions When a modification is reduced to 
writing, a consideration is presumed si No pre¬ 
sumption of acceptance of a proposition to alter 
the contract arises from the silence of the offeree 
during a bnef space of time S2 a forfeit express¬ 
ly placed to secure the performance of a contract 
of sale will not be presumed extended to cover a 


subsequent supplemental agreement, based on a dif¬ 
ferent consideration for the sale of other goods not 
-included in the first contracts* WTiere a valid 
oral agreement for the sale and delivery of mer¬ 
chandise contemplates its delivery on written or¬ 
ders, and orders therefor are received, it is not to 
be assumed that such orders are substituted for the 
contract m whole or m part unless the orders are 
inconsistent with the contract and are accepted by 
the par^- to whom given S4 

§ 87 Questions of Law and Fact 

Whether a contract of sale has been modified ordi¬ 
narily is a question of fact for the Jury, but It may 
become one of law for the court where its solution Is 
dependent on the construction and legal effect of writ¬ 
ings 

On conflicting evidence, questions of fact ans- 
ing m connection with a claimed modification of a 
sales contract are for the jury or tnal court sit¬ 
ting without a juiy,** and whether or not a con¬ 
tract of sale has been changed, modified, or re¬ 
placed by a new agreement ordinarily is a ques¬ 
tion of fact for the jury*® WTiere, however, the 
alleged modification is evidenced by writings, the 


40. Mich.—Montana Flour Mills Co 
V Iiawrence, 194 NW 489, 224 
Mich. 21. 

47 Colo—Jaasrer Produce Co v 
Gylllna. 10 P2d 942, 90 Cblo 517 
lA.—F Liombardo & Sons v Schmidt 
it Compaano, App, 157 Sa 288 

55 C J p 252 note 74 

Burden In action for price or vralue 
see Infra 8 451. 

48. US.—Lambom v Loa Cabin 
Products Co., D CLMlnn., 291 F 485 
Svidsnoe hold snfBcleiLt 
(1) Generally 

Oal—^Firebauah v Thomas, 81 P2d 
425. 187 Cal App 709 
Iowa.—William KeUy Millina Co v 
Strand Bakina Oo., 239 NW 568, 
218 Iowa 852. 

La.—F Lombardo & Sons v Schmidt 
ds Compaano, App, 157 So 288 
Mass—Beit Bros. ▼ Irvlna Tannlna 
Co, 58 NJBSd 702, 315 Mass. 501 
Mich.—Robinson v Htll-Dlesel En- 
aine Co, 288 MW 277, 255 Mich. 
289 

Mo—Bllis Gray MIIL Go v Shep¬ 
pard. 222 SW2d 742, 859 Mo 505 
Okl—Richardson v Lawler, 281 P 
2d 87L 

Pa.—Dayton-Lee, Die. ▼ Berman 
Jewelry Oo., Com.PL, 88 LuaLea 
Rea 47 

S.C.—EsSllnaer's Inc., v. Murray 
Bros., 11 S.A2d 881. 196 8.0 840. 
Tenn.—BolUln-BBarrison Co v Lew¬ 
is d Co., 187 S.W2d 17, 182 Tenn. 
842 

56 GU p 252 note 75 M. 


(2) To show aareement for exten¬ 
sion of time of performance. 

Cal —^Platt v Union Packlna Co, 89 
P 2d 662. 32 Cal App 2d 829 
Ga.—^Barrow County Cotton Mills v 
Powell. 166 S.E. 882, 45 GaJ^pp 
828 

Minn —Bemls Broa Baa Co v Nes¬ 
bitt, 287 NW 586, 188 Minn. 577 

(8) To show consideration for 
agreement.—Barrow County Cotton | 
Mills V Powell, supra. 

(4) To show agreement for waiver 
of payment of interest.—Schoeny v 
Lake, La.App, 18 So 3d 109 

(5) To support finding of amend¬ 
ment of contract by conduct of the 
parties —Chicago Sugar Co v Amer^ 
lean Sugrar Refining Co, C.A.DL, 176 
F 3d 1, certiorari denied 70 S.Ct. 486, 
888 U S 948. 94 L.Ed. 590 

(6) To support finding that con¬ 
tract for sale was abrogated by sub¬ 
sequent contract and not merely 
modified.—'Empire Box Oorp v Jef¬ 
ferson Island Salt Mining Oo., 86 A. 
2d 40, S Terry, DeL, 482. 

BvidsBce held lasoAoiaiii 
Colo—(Powerline Co v Crown Serv¬ 
ice Oo, 158 P 2d 782, 118 COlo 450 
Fla.—W T Rawleigh Co v Lana- 
ford, 175 So 889, 128 Fla. 668 
Ind.—FOrst v Mills, 188 NJD. 866. 
98 IndA.pp. 266 

La.—Walthall Lumber Oo v Barks¬ 
dale App, 23 So 2d 859 
Mass.—Vasen Mfg Oo v Slate» 190 
NJBL 719, 286 Mass. 289 

7/3 


Mont.—'Hltchner & Hitchner v Fox, 
98 P2d 827. 109 Mont. 598. 

55 CJ p 252 note 76 [b] 

49 m—^Lowenstem Bros, v Marks 
Credit Clothing 48 NE.2d 729, 819 
Ill App 71 

55 CJ p 252 note 76 

5a N J —^Middleton v Eavanagh, 
155 A 745, 9 NJMisc. 906. 

Tex—^Universal Credit Co v Oole^ 
ClvJlpp, 146 S W 3d 222 

6L lo'aa.—^American FVult Product 
Co. V Dav enport Vinegar, etc.. 
Works, 154 NW 1031, 172 Iowa 
688 

58. US—Wyatt Coal Ca v Detroit 
Edison Go., caA.WVa., 8 F2d 
215 

53. Tex.—Collins-Decker Co. ▼ 
Grumpier, Civ App, 242 S.W 883 

sa US.—Hltner v Diamond State 
Steel Co, DCDeL. 197 F 850 

56. US.—Coneo Press v Clayboum 
COrp, CGJLIIL. 90 F2d 233 

56 Cal—'Eastwood v Golden State 
Produce Co., 298 P 888, 118 CaL 
App 581 

Cola—Jagger Produce Ca ▼ GylUng; 
10P2d 942, 90 Colo 517 

Del—'Empire Box Corp v Jefferson 
Island Salt Mining Co., 86 A2d 40, 
8 Terry 432 

Maaa.—^Beit Bros, v Irving Tanning 
Co, 58 NE.2d 702, 815 Mass. 861 
—L. E. Fosgate Co v Spokane 
Valley Growers* Union, 160 N.SL 
297, 268 Mass. 15 

Tex.—'Btooper v BeU, Ctv.App., 210 
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construction**^ and legal effect®* of the wnting^ are 
questions of la>h for the court 

§ 88. Operation and Effect 
a. In general 
b Merger 

a. In General 

A modification of a contract of sale Is effective from 
Its date, and thereafter the rights of the parties are 
controlled by the modified terms in so far as they super¬ 
sede the original contract. 

A modification of a contract of sale is effective 
from the time it is agreed on.®* In so far as it 
superseded the original contract of sale, in 
\khole or in part, the new, changed, or modified con¬ 
tract, rather than the onginal contract, is con¬ 
trolling,*® and the parties fulfill their obligations 
by compliance with the terms of the original con¬ 
tract as modified by the new agreement ,*i but in 
so far as the contract to modify has not superseded 


the onginal contract the provisions of the latter de¬ 
termine the nghts of the parties.** A mere modi¬ 
fication becomes a part of the onginal contract,** 
and IS as obligator} on the parties as though ong- 
inally a part of the contract,** it does not abrogate 
or supersede the ongmal contract*® except as to 
the matters covered by the modification ** Accord¬ 
ingly, the subsequent agreement does not affect 
terms, conditions, or proinsions other than those 
modified*^ unless such conditions are directly re¬ 
lated to the modified conditions ** A modification 
of a contract after its breadi does not waive dam¬ 
ages for the past breach unless the terms of the 
modification expressly or impliedly show such waiv¬ 
er*® Where the breach rdates to the subsequent 
contract, an action for damages should be based 
on the subsequent or modifying contract^® 

Change of purchasers Where there has been an 
assent to a change of purchasers, the ongmal pur¬ 
chaser IS released,and the one substituted becomes 
liable as an ongmal purchaser 7* 


SW2d 870, refused no reversible 
error 

*Va.-^olm H. >3£a«lln Peanut Oo v 
PreUow & Co 11 SRSd 607, 176 
Va. 400 

Wash.—Poston v Western Dairy 
Products Co 36 P 2d 65, 179 Wash. 
73 

55 OJ p 252 note 81. 
question of la.toii.t 
Whether wholesaler of gasolines 
and oils and distributor changed 
terms of written contract as to price 
to be paid b> distributor held for 
jury under evidence, question being 
one of Intent.—^Tide Water Oil Sales 
Corporation \ Jarvis Oil Co, 172 S 
jS. 522, 114 W Va. 493 
Xbne for deliveKy 
On conflicting evidence whether or 
not a sales contract was modifled in 
respect of the time for delivery Is a 
question of fact for the jury 
Ky—W H Simmons & Co v Price’s 
Adm*r, 38 SW2d 6, 238 Ky 332 
Me.—^Marquis v Pratt, 157 A. 714, 
130 Me 526 

Bvidenoe held Insnfilolent to oany 
ease to jury 

Tex.—'Universal Credit Co v Cole 
ClvJlpp. 146 S.W2d 222 
B7 Masa—Fosgate Co v Spokane 
Valley Growers* Ass'n, 160 KE. 297, 
263 15. 

Mich.—^Talcott v Freedman, 113 N 
W 13, 149 Mich. 577 
Valegrams 

Construction of telegrams as per¬ 
mitting buyer to sell rejected ship¬ 
ment for seller’s account was for 
trial court—Fosgate CO v Spokane 
Valley Growers' Union, 160 KB. 297 
263 Mass. 15 

ggi Mich,—Dowaglao Mfg Ca v 


Schneider 148 NW 173, 181 Mich 
638 

58 GkL—^Emerlck Candy Co v Xew- 
ton. 108 8JQ 831, 27 GaApp 489 

60 US —Sorber v Arundel Corpora¬ 
tion DC Pa., 47 FSupp 350 

Ky—^Baker v Bucyrus-Brie Co, 120 
SW2d 399, 274 Ky 750 
lA.—Security Mut Cas Co v Smith, 
App, 185 So 679 

Mo—^R. C A. Mfg Co V Cassil, 
App, 121 SW2d 288 
Mont—^Hitchner & Hitchner \ Fox, 
98 P2d 327 109 Mont 593 
KC—Shelton \ Tuttle Motor Oo 
25 S B.2d 451, 223 X C 68 
SC—Sample v Gulf Refining Co, 
191 SB 209, 183 SC 399 
Tenn.—Webb-Sumner Oil MUl v 
liOvltt 7 Tenn.App 568 
Tex.—J C Bngelman, Inc. v San¬ 
ders Nursery Co, Civ App, 140 S 
W 2d 500 error refused. 

55 C J p 253 note 84 

61 Ga.—^Barrow County Cotton 

Mills V Powell, 165 SK 882, 45 
Ga.App 823 

62. US—Acme Distributing Oo v 
Rorie CA.Okl. 183 F2d 694—Col¬ 
lege Inn Food Products Co v Lou¬ 
don Packing Co., CCA^Ind., 65 F 
2d 883 

Neb—Wilson 6b Co v Fremont Cake 
& Meal Co, 43 NW2d 657 153 
Neb 160, certiorari denied Fremont 
Cake 6b Meal Co v Wilson 6b Co 
73 set 25. 342 US 812. 96 LEd. 

63. Cal —Texas Co v Todd, 64 P 2d 
1180, 19 CalJ^pp 2d 174 

Md.—Brooke v Waring, 7 Gm 5. 

56 C J p 263 note 89 

64. Md.—^Brooke v Waring; supra. 

66 C J p 253 note 90 


68. Conn.—Bridgeport Hardware 
Mfg Corp V Bounlol, 93 A. 674, 
89 Conn. 254 

Mo—Cantrell v Knight App. 72 S 
W 2i 196—Negbaur v Fogel Const 
Co, App., 68 SW2d 846 
Ho new contract 

Where buyer accepted seller's pro¬ 
posal that delivery be made at later 
date than specified in contract it was 
merely an extension of time for de- 
ll\ery and no new contract was 
mada—Wilson 6b CO v Fremont 
Cake 6b Meal Oo, 48 NW2d 657 158 
Neb 160 oertlomri denied Fremont 
Cake 6b Meal Co v Wilson 6b Co, 72 
|SCt 25, $43 US, 819, 96 L.Ed, -- 

66. Wash.—^Barham v Vickers, 210 
P 803, 122 Wash. 489 
55 CJ p 253 note 92 
67 Ga.—Irvindale Farms v W O 
Pierce Dairy. 51 SB.2d 712. 78 Ga. 
App 670 

Ky—W H. Simmons 6b Co v Price's 
Admr, 38 S.W2d 6, 238 Ky 832 
Mo—^Ellis Gray Mill Co v Shep¬ 
pard. 222 SW2d 742, 859 Mo 505 
55 CJ p 268 note 98 
68. Mo —Globe Securities Co v 
Gardner Motor Co., 85 SW2d 561, 
887 Mo 177 
66 OJ p 268 note 94. 

69 Mo—Peak v International Har¬ 
vester Co., 186 SW 574, 194 Mo. 
App 128 

70. Del—Jefferson island Salt Min¬ 
ing Co V Empire Box Corp., 28 A. 
2d 106, 2 Terry 386 

7L Pa.—Smith V Plummer, 5 
Whart. 89. 34 Am.D 580 

78. Ga.—EUis V U 8 Fertilizing; 
etc., Co, 64 Ga. 571 

NT—eioan v. Van WycJt 47 Barb. 
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Permissive or conditional modification A modi¬ 
fication of the contract allowmg delivery to be made 
at a different time or place,or providing for a 
different time of payment,^^ must be performed in 
order to be available as a defense or excuse How¬ 
ever, where a new arrangement allows the seller 
to fill the contract practically at his own pleasure, 
he IS not in default for failure to make delnery at 
any speaal time If the modification is condition¬ 
al, advantage cannot be taken of it unless the condi¬ 
tion IS complied with,76 Where the buyer agrees to 
a change of material, not absolutel}', but only on 
the seller’s guaranty of ultimate performance, the 
seller will be held to his guaranty ^7 

Where property is resold to the onginal seller by 
a written contract i^hidi does not mention notes gi\- 
en by the onginal buyer for the balance of the pur¬ 
chase pnce, they are not affected by the new con- 
tract^s 

Accepted repudiation of modification The obliga¬ 
tory force of a modification disappears where the 


modification is repudiated b> one party and the other 
party accepts the repudiation.^^ 

Construction The rules governing construction 
of modifying and supplemental contracts generally, 
discussed in Contracts § 379, control with reject to 
the construction of contracts modifying or supple¬ 
menting sales contracts.^® 

b. Mttger 

A new agreement covering the tame subject matter 
supersedes an original sales contract, and a written 
contract of sale merges Into itself all prior and con¬ 
temporaneous negotiations and oral agreements. 

Wliere a new agreement covers substantially the 
entire subject matter of the onginal contract, the 
original will be regarded as merged m the subse¬ 
quent contract*! Under the general rules dis¬ 
cussed m Contracts § 381, ordmanly it is held that 
wntten sales contracts merge mto themselves all 
pnor and contemporaneous negotiations and oral 
agreements,** e\en though such wntten contracts arc 
unsigned,** so that the nghts of the parties are 
governed by the new instead of the old contracts *^ 


684, affirmed 4 Abb Dec. 260, 5 
TranscrA. 98 

78. Iowa.—Bamberger v Burrowa, 
124 NW 888, 145 lowa 44L 
55 C J p 254 note 98 
74, Pa.—Weiss v Marks, 28 Pa.Sa- 
per 602 

78. La.—'Neuss v lAne Cotton Mills, 
118 So 485, 167 La. 13 
78. Mo—Bmpire Plow Co \ Berth- 
old, etc.. Lumber Co, App, 237 S 
W 137 

55 C J p 254 note 2 

77 ns —^Michigan Lubricator Co v 
Ontario Cartridge Co, C.CAL.Mich., 
275 F 902 

78. Ind.—Siler V Colosimo, 166 NB. 
667, 89 IndApp 680 

78 Tex.—Clayton Oil, etc., Co v 
Langford, ComApp, 298 SW 559 

BX Cai.—QhirardelU v Peninsula 
Properties Co, 107 P2d 41, 16 CaX, 
2d 494 

Farttoalar oontraots oonstrued 
Cal—Ghirardelli v Peninsula Prop¬ 
erties Co supra. 

Mich.—^Robinson v Hlll-Dlesel Bn- 
gine Go, 288 NW 277, 255 Mich. 
289 

Mo —Curry v Boeckeler Lumber Co., 
27 SWS2d 473, 224 MoApp 836 
8L Gcu—^EZnight v Causby, 28 SJBL 
2d 458, 68 GaApp 572 
Ind.—Yoder v Parcell, 189 NB. 617, 
206 Ind. 894 
65 GJr p 258 note 86 

88. Cal—San Francisco Milling Ca 
V Frye & Co, 88 P2d 165, 2 Cal 
AppSd 568 

Ban.—McKay v dark, 178 P2d 679, 
162 Kan. 658 


La—Vegetable Bzchange of La v 
Coco App, 20 So 2d 762 
N J —Levine v Mallon Oldsmobile 
Co., 21 A2d 852, 127 N JLaw 197 
NM.—Alford v Rowell, 108 P2d 119, 
44 NJUL 892. 

N T —Lee v Industrial Laundry 
Mach. Ca, 27 NTS 2d 202, 261 App 
Div 741—William H. Waters, Inc., 
V March, 269 NTS 420, 240 App 
Div 120 

Tex.—Stevens v Bickford, CivApp., 
28 SW2d 842 
Ooaoliisive presiiinptio& 

Where buyer enters into written 
agreement that no warranties cmd no 
promises or statements have been 
made by seller unless indorsed there¬ 
on in writing and agreement has not 
been fraudulently procured but has 
been knowingly entered on, there is 
a conclusive presumption that all 
previous and contemporaneous nego¬ 
tiations however conflicting, have 
been merged into the written instru¬ 
ment—^Butts V Groover, 16 S.B.2d 
894, 66 QaApp 20 
ISattex of law 

Oral representations by corpora¬ 
tion or its agent before sale to pur¬ 
chaser were merged into accepted 
written sale contract as matter of 
law—Aeroxiautical Corporation of 
America v Gossett Tex.CivApp., 117 
SW2d 898 

Pxevioas offev 

Contract to purchase stodk of mer- 
chandise at flgure disclosed by izr- 
voice jointly made by seller and buy¬ 
ers which clearly expressed will and 
intention of parties when signed, be¬ 
came the agreement of the parties 
and superseded previous offer of sell¬ 

775 


er to sell the stock for a lesser 
amount.—Long v Range, 218 SW2d 
52, 81 TennApp 176 
Whatever talks may have been had 
by parties concerning subject of un¬ 
ion labor at seller’s gravel pit prior 
to time when contract was made for 
seller to furnish sand to be used in 
construction of building, were merged 
into the contract.—Palmquist v 
Murphy, 78 NJBLta 644, 381 niApp 
480. 

88. nL—National Brands Stores r 
Andresen, 40 NJBl2d 889, 814 DL 
App 194. 

84. US —H. F Watson Co v Atlan¬ 
tic Refining Co., CCLA.Del., 42 F 2d 
449—Vernon Lumber Gorp v Har- 
cen Const. Ca, DGLNY, 60 FSuppw 
565—Lewis v Southern Mills, DC. 
NO, 58 FSupp 448 
Colo—Griffith V Andersoz^ 124 P2d 
599, 109 Colo 265—Elliott v Farr, 
66 P2d 819 100 Colo 204. 

Kan.—McKay v dark, 178 P2d 679, 
162 Kan. 658 

Ky—Dreyer-Whitehead & Goedecke 
V Land, 216 SW2d 413, 309 Ky 
118 

La.—Slush V Ouracce, App, 154 So 
62 

duA to ac flidw * or mistafee 
In action by seller to recover from 
buyer on alleged oral contract exe¬ 
cuted at or before written contract 
between parties covering same sub¬ 
ject matter, failure of seller to dis- 
<diarge burden of proving oral con¬ 
tract, that it was omitted ffom writ¬ 
ten contract by accident or mistake, 
and that he would not have executed 
written contract but for 8u<di acci¬ 
dent or mistake, required judgment 



§§ 88-90 


SALES 


77 C J S 


On the other hand, a contract of sale is not 
merged in, or superseded by, a subsequent contract 
between the same parties relatmg to a different sub¬ 
ject matter,even though the later contract post¬ 
pones payment thereunder until settlement is made 
under the earlier contract ,86 and when the new 
agreement is merely collateral the original contract 
is not merged therem 8^ A written mstrument fall¬ 
ing short of a contract does not merge a prior oral 
agreement mto itself,88 and where both parties 
intended to be bound by the original oral agreement 


and subsequently executed a written instrument m 
the form of a contract merely for the purpose of 
satisfying a third person the oral agreement con¬ 
trols their rights 86 Moreover, an oral agreement 
IS merged mto a subsequent written contract only 
where the oral agreement is executory on both 
sides,86 and where an oral contract of sale has been 
fully executed except for payment there is no 
merger with a subsequent written contract reqmnng 
further acts by the seller 81 


B RESCISSION BY AGREEMENT OP PARTIES AND ABANDONMENT OP RIGHTS 


§ 89. Provision in Original Contract 

A contract of sale may contain provisions for re¬ 
scission at the option of a party for certain reasons, or 
fdr Its automatic termination on specified contingencies. 

Provisions m a contract of sale for its rescission, 
cancellation, or termination for certain speafied rea¬ 
sons may be so i\orded and construed as to reserve 
to, or confer on, a party, a right or option to 
resand,88 and the courts have upheld the validity 
of such provisions 88 The provision of the contract 
may, however, be so worded and construed as not to 
confer an option to cancel or rescind,8^ but rather 
to contemplate an ipso facto cancellation on the 
happening or occurrence of a stipulated event or 
condition,88 or to mean that there may be a cancella¬ 
tion or rescission only for caus^ as discussed infra 
§§ 94-114 A provision against a return of goods 


and cancellation of the contract of sale diould be 
construed as havmg impliat therem the meaning 
that there will be no return and cancellation if the 
goods are manufactured and shipped m keeping with 
the agreement of the parties.86 

§ 90* —— Exercise of Option 

a In general 

b Notice, tender, or return of property 
c. Time 

a. In Gtoneral 

An option to rescind may be exercised only for the 
reasons specified in the contract of sale. 

A nght or option to cancel or rescmd, reserved 
m, or conferred by, a contract of sale, may be exer- 
ased for the reasons speafied m the contract,87 aad 


for buyer who had compiled with 
terms of written contract.—Sorber v 
Arundel Gbrp., DC Fa., 47 FSupp 
850 

88 IlL—Sterling-Midland Coai Co v 
Great Lakes Coal eta, Co, 240 D1 
App 216 

Wash.—^Mikkelson v Balkema, 6 P 
2d 404 166 Wash. 35 

86. Ark.—Read's Drug Store v Hes- 
slg-Bllis Drug Co, 125 S W 434, S3 
Ark. 497 

87. Iowa.—Carmthers v McMurryt 
39 NW 255. 76 Iowa 178 

NT—Sterling v Rogers, 25 Wend. 
658. 

88. RJL—Redblrd Farm v Provl- 
denoe Dive Poultry Co, 12 A.2d 
730 64RX430 

XBStnme&t held ooufaraot between 
the parties, rather than a mere office 
memorandumw—Vegetable Exchange 
of La. V Coca IaApp , 20 So 2d 762 
ffi eoel pts evidencing delivery of 
fowl, the price thereof, and payment 
therefor were not an integration of 
a previous oral agreement whereby 
buyer agreed to purchase seller's en¬ 
tire stodk of one-year^ld fowL—Red- 
bfrd Farm v Providence Live Poul¬ 
try Oo. 13 A.3d 736, 64 B.L 430. 


89. tlTo M-— Tt Co V 

Gunn, 28 NF.2d 448, 306 Masa 419 

sa Tex.—Fisher County Pipe Line 
Co V Snowden & McSweeney Co, 
CivA.pp, 143 SW2d 675 

9L Tex.—^Fisher County Pipe Line 
Co V Snowden & McSweeney Co, 
supra. 

98. US—Myers Motors v Eatser- 
Frazer Sales Corp, CA.Minn., 178 
F 2d 291—Buggs v Ford Motor Co., 
CCAWis, 118 F2d 618 certiorari 
denied 61 SCt. 65, 811 US 688, 85 
L.Ed. 444 

Ky—^Pord Motor Co v Alexander 
Motor Co, 2 SW2d 1081, 228 Ey 
16 

Nev—Dodge Broa v General Petro¬ 
leum Corporation of Nevada, 18 P 
2d 218, 54 Nev 245 

Pa —Riegel v Eaberstro, 80 A.2d 645, 
151 FaSuper 589 

Wia—Rowlands v Electrical Const. 
Go, 182 NW 786, 174 Wla 165 

55 CJ p 254 note 9 l 

98. US—Myers Motors v Ealser- 
Fraser Sales Corp., D C.Minn., 88 
FJSupp 716 affirm^ CA., 178 F 
2d 291—^In re Independent Distill¬ 
ers of Eentucky, DCLEy., 84 F I 
Supp 703—Claybonm C^ v I 
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Cnneo Press, DjC-HL, 27 FSupp 
28L 

56 aj p 254 note 9 [a] 

94. Tex.—Joseph Zukin of CaL v 
Prlca Civ App 236 SW2d 600 
55 CJ p 254 note 10 
99. Wyo —Coxpns Jtizls cited in 
Takahashi v Pepper Tank & Con¬ 
tracting Co., 131 P2d 339, 353, 53 
Wyo 330 

55 C J p 254 note IL 

96. Tex.—Joseph Zukin of Cal v 
Prlca ClvApp. 286 SW2d 600 

97. La—Slemaker v Tri-State Mo- 
tora App 186 So 871 

Mass—Kennedy v Russell, 182 NFL 
834 280 Mass 510 

SD—Reedy v Davidson. 885 NW 
710, 58 SD 274. 

Tex.—Watson v Magnolia Petroleum 
Co, avjkpp, 81 SWld 1^8 
55 cjr p 854 not. 18 
Votive Immaterial 
Under contract for purchase of new 
automobile “when wanted** at price 
then effectlva providing that buytf 
could cancel order If that price was 
not agreeabla buyer oould cancel 
order only because of advance in 
price of new automobile, but where 
the evidence showed an advanoe In 
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may not, it has been held, be exercised for unspeci- where the insohrency of a party does not arise until 
fied reasons of any sort** Whether or not a after he has full> performed.^* 
rescission has been effected depends on the facts Partial rescission Under a contract of sale giving 
of the particular case The mere existence of the purchaser the right to return any part of the 
a ground for exercising the option does not op- gooes found unsatisfactory, he need resemd the con- 

erate as a rescission or cancellation a party is tract only as to the portion found unsatisfactoiy 

not compelled to exerase the option,* and in 

order to do so he must take some affirmative ac- ^ ITotac^ Tender, or Betnm of Froperiy 
tion indicating an intention to resand * Vague Ordinarily on a rescission by the buyer he must notr- 
and indefinite language will not suffice to effect ^ ** 

a cancellation,* and a faUure to exerase the op- ^he exerase of the option by the buyer usually 

tion will not result m a cancellation ot the sales ,3 necessary that he should return the property!* 
contract® Contrart proi isions as to the r^- ^^tice of his election .w but under 

ner of exerasing the option are controll ng The 3 ^ 33 ^ arcumstances the court may permit rescission 

consent of the other party is not a condition preced- ^^hout prior return or offer thereof, provided the 

ent to an exerase of a right or opbon ,T and where a 3 ^^^ ,3 p^tccted by a subsequent transfer of the 

contract reservi^ to one party the nght to resand ^ The seller may by stipulation 

is mcomplete either party may resand.* ^,^^3 buyer of the obligation to return the 

Insolvency after performance The sole purpose property or give notice.*® A return is not necessary 

of a contract provision conferring an opbon on one where it is impossible ,** and formal nobce is not 

party to close the contract on the insolvency of the reqmred where the other party has knowledge 

other party is to protect the former against possible equivalent to notice.*^ Unless the seller dedmes 

defaults which may anse through the insolvency to receive the property,** a mere offer to return is 

of the latter,* and the opbon niay not be exerased msuffiaent under a provision requiring return.** 

ULtanttoa oa past of aathocisod ptew 

Wbero the contract made no pro¬ 
vision as to how an option to cancel 
was to be exercised, acts relied on 
for cancellation were not effective in 
the absence of an intention to cancel 
on the part of some person author¬ 
ized to make the cancellation.— 

Southern Tallow Co v David J Jo¬ 
seph & Go., G.CJL.Fla., 101 F2d 86a 
4. XJS—Stolteben v General VOoOm 
Corp, DCKY., 79 FSupp 228 
Si IT S —In re Independent Distillers 
of Kentucky, DC.Ey. 84 FSupp 
708 

& Colo—Hoffman v Wlfdiita (Farm 
Lisrhtlna Co., 28 P 2d 868, 94 Cola 
158 

56 CJ p 256 note 17 
7« Ky~-Ooombs v Glass, 6 BJdon. 

11 . 

65 C.J p 255 note 18 
a Tex.—Kraft v Sima 1 Tex.A.Civ 
Cas. S 404 

a NY —Hauek Food Products Corp 
V Stevenson, 197 NYa 84, 208 
AppJDiv 808 

la NY—Haude Food Products 
Corp V Stevanson, supra. 

11 . NY—P J Sorr Ca V Gronsa 
84 NYS 741, 8S Hun 24a 

la Tenn.—IBInoxvllle Tract. Co v 
Nan<^ester Mfff Co, Ch., 59 SW 
17a 

55 OJ p 256 note 28 
la Iowa.—Cavera 12 Ca t Droffs 
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FI Ca, 171 NW 696, 185 lOwa 
1076 

55 eXJ p 255 note 24 
Notice hslA snllloiaBt 

(1) Generally 

Cal—Tareah v California Canning 
Peach Growera 45 P2d 964, 8 CaL 
2d 686 

Ija—Slemaker v Tri-State Uotora 
App. 186 So 871 
65 CJ. p 255 note 24 

(2) Where sale contract permitted 
buyer to cancel contract by giving 
notlca without spedfyittg form of 
notice notice could be written or 
oral—^Land Filling & Improvement 
Co V Henry Steera Ina, 180 NB. 
886. 259 NY 85 

14 Pa—Riegel v Haberstra 80 A. 
2d 645, 151 FaSuper 589 

la Mont.—Schults v ORourka 46 
P 684, 18 Mont. 418 
Njr—Smalley y Bendrlcksoa 29 N 
J.Daw 871. 

la Death of Mfcfawai a nis 
Tena—Lyons v Stilla 87 &W 280. 
97 Tena 514. 

17. Va—J Maury Dove Co v New 
River Coal Co, 148 SJH 817, 150 
Ya 796 

la Pa—Jesaep ▼ Ivory, 27 JL 840, 
158 Pa 71. 

55 C J p 255 note 28. 

19. Ga-—Dickey v Wlnaton Cigar¬ 
ette Mach. Co, 48 SJS. 498, 117 Ga 
181. 

55 CJ p 265 note 29 


price and that the new price was un¬ 
satisfactory to plaintiff he could can¬ 
cel on audx ground irrespective of his 
motiva—Slemaker v Tri-^tate Mo¬ 
tors, LaApp, 186 So 871. 

'■SatLsfaotosy" as used in contract 
giving buyer right to cancel auto¬ 
mobile order for unsatisfactory 
change in price referred to mental 
condition which would satisfy buyer, 
and drop in manufactureris price of 
automobile which seller refused to 
permit buyer to take advantage of 
was held unsatisfactory change In 
prioa—Reedy v Davidson, 285 NW 
710, 58 S D 274. 

9a ns—Northwest Auto Co v 
Harmon, Wash., 250 F 882, 168 
CCA. 146, AnnCasmSE 461. 
Ky—Johnson v McCard, 21 SW2d 
478, 281 Ky 874. 

55 CJ p 254 note IS 
9a Wia—Rowlands v Eaectrical 
Constr Co, 182 NW. 786, 174 Wia 
166 

1. Mo—-Meyer Milling Co v Baker, 
App, 10 SW2d 668, reversed on 
other grounds 48 S.W2d 794, 828 
MO 1246 

PhlUpplna—Guevam t PasenaJ, 12 
Philippine 811. 

a Mo—Meyer Mining Co v Baker, 
App., 10 aw 2d 668, reversed on 
other grounds 48 SW2d 794, 828 
Ma 1246 

55 CJ p 255 note 15 

a PhlUpplna—Guevara v Pascual, 
12 PhlUppine 811. 

66 CJ p 255 note 14 
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The tender or return must be unconditional 

Ordinarily the tender or return must be made at 
the place designated in the option but where^ al¬ 
though the contract provides for a return at the 
place of business of the seller’s agent, such agent 
has no place of business, it is sufficient to return 
the property to the onginal place of delivery,*® 
provided the seller is given prompt notice of such 
action,*® and where no place for dehverj on return 
IS speafied the buyer is not required to return the 
property until he has been informed where he 
should leave iL** The nght of the bu>er, under the 
terms of the contract, to return goods remaining un¬ 
sold by him at the expiration of a specified time is 
not forfeited by his failure to make pa 3 mients ac¬ 
cording to the terms of the contract.*® Some con¬ 
tracts are construed to permit the seller to resand 
without previously restoring the status quo,*® as by 
returmng installments of the purchase price paid 
by the buyer ,*7 but in the absence of any agreement 
for forfeiture of payments made by the buyer the> 
must be returned to him on resassion by the seller *® 

e Tune 

Where a contract of eale containing an option to re¬ 
scind prescribes the time within which it may be ex¬ 
ercised, the option must be exercised within the time 
specified 

Whert a contract of sale containing an option to 
rescmd prescribes the time withm which it may be 


exerased, the option must be exercised withm the 
time specified,** and a failure to comply therewith 
terminates the option According to some,®i but 
not other,** authonties, a buyer who, under the 
contract, has an option to resand until a speafied 
time, may defer resassion until that time, notwith¬ 
standing he has acqmred knowledge of facts entitl¬ 
ing him to resand at an earlier date. In any event 
the option must be exerased wnthin a reasonable 
time.** A stipulation for cancellation of the con¬ 
tract on impairment of credit confers a continuing 
right or privilege,*® whidi differs from the nght 
ansing on a breach by the other party of an affirma¬ 
tive condition m the contract*® 

Delay ts excused where it is due to persuasion by 
the other party*® or where the conduct of the other 
party renders it impossible to exerase the option 
witlun the prescribed time.*^ 

§ 91. Subsequent Agreement 

a. In general 
b Consideration 

a. In General 

A sale or contract to sell may be canceled or rescind¬ 
ed by a subsequent agreement of the parties 

Where the nghts of third persons are not in¬ 
volved,*® a sale or contract to sell may be resanded 
by agreement or mutual consent of the parties,** 


so Iowa—Pitt’s Sons’ 3Ifgr Co v 
Spitznoffle 6 XW 71, 34 Iowa 86 
Mo—Walls V Gates, 6 MoApp 242 
SI. Ga.—Malsb\ \ TounSt 80 SS. 
854. 104 Ga. 205 

sa. BUnn.—^Paulson v Osborne, 27 
XW 203. 35 Minn. 90, 33 KW 2. 
37 Minn. 19 

S8. Minn.—^Paulson v Osborne, su¬ 
pra. 

SO. Mich.—^TVestinshouse Co v 
Gainor. 90 XW 52. 130 Mi<^ 893 
SB. Okl —^Ramsey v Hessiff-Ellis 
Draff CO. 122 P 662 32 Okl 457 
S8. lowcL —^Republic Coal Co v W 
G Block Co. 190 XW 530, 195 
Ionia 321 

S7 XT—Gibb V Redway Mfff Co. 

45 XT.S 329. 20 Misc. 43 
S8. Pa.—^Bushonff v EMwards. 52 
Fa.Sux>er 376 

S9u US —Stolteben v General Foods 
Corp. DCXT. 79 FSupp 228 
Eaa.—OoaepQS Juris quoted Sa Marsh 
V Brown-Crammer Inv Co, 23 P 
2d 465. 469. 188 Kan. 123 
55 OJ p 256 note 89 
SlBOMlsr Sa pact only 
Where contract for purchase of 
baffs called for deliveries In Septem¬ 
ber, October and November, and au¬ 


thorized cancellation upon ninety 
days notice “prior to delivery date,” 
parties intended notice prior to a 
specific delivery date of a specific 
number of baffs. and hence cancellar 
tion on Auffust 1 was timely only as 
to 80 much of the order as was spec¬ 
ified for delivery in November— 
Stolteben v General IPoods Corp.. 
DCLNT, 79 FSupp 228. 

30l Kan.—Oocpas Juris guotod la 
Marsh v Brown-Crammer Inv Co.. 
23 P2d 465, 469, 138 Kan. 128 
55 C J p 256 note 40 
81 Tex.—VTatson v Rice^ CivApp, 
166 SW 106 

88. Mo—StuTffis V Whisler, 130 S 
W 111, 145 Mo App 148 
38. US—Clay bourn Corp v Cuneo 
Press DC Ill.. 27 FSupp 231 
Kan.—Oocpas Juris gnoted Sa Marsh 
v Brown-Crammer Inv Co., 28 
P 2d 465, 469, 138 Kan. 123 
55 C J p 256 note 43 
84. Va.—J Maury Dove Co v New 
River Coal Co., 143 S.E:. 317, 150 
Va. 796. 

35 Va.—J Maury Do\e Co v New 
River Coal Co, supra. 

86. Cal.—Avery v Cullen, 114 F 
1022, 15 CalJLpp 413 
N T —Johnston v Trask. 22 N.SI 877, 
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116 NT 136, 15 Am.SR. 394, 6 L. 
R.A. 630 

87 Cal —^Pierce v Lukens. 77 P 
996, 144 Cal 397 
No legal duress eaooslaff delay 
Where plaintiff sold motor tractors 
to defendant and then leased them 
back under a contract whereby they 
were to be used by defendant in 
transporting goods for plaintiff as 
directed and which could be can¬ 
celed by either party on thirty dasrs* 
notice, allegations of threats by 
plaintiff to cancel the hanUwg con¬ 
tract If defendant persisted In de¬ 
manding delivery of title certificates 
to the tractors did not constitute le¬ 
gal duress excusing defendant for 
failure to cancel contract for twen¬ 
ty-one months—^Rlss & Co v Wal¬ 
lace, 195 SW2d 881, 239 MbJ^PP 
979 

38. US—Mangan v U S, CLCL, 41 
set 157, 254 US 494, 65 LuEd. 
870 

55 CJ p 256 note 48 

39 Ga.—^Riggens v Pomona Prod¬ 
ucts Co., 61 SJB1.2d 682, 32 GaJlpp. 
636 

N T —^Merchants Refrigerating Co v 
Benjamin Tltman Corp, 20 NTS 
i 2d 280, affirmed 24 N T S 2d 303, 260 
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as by an unconditional acceptance by one party of 
a proposal to that effect by the other part} or by 
one party’s acceptance of,^i assent to ,^2 or ac¬ 
quiescence resassion, repudiation, or abandon¬ 
ment by the other party« and this is true e\en 


§ 91 

though one parly has previously waived his right to 
rescind WTule mutual assent or a meetmg of the 
minds of the parties is essential to a resassion by 
agreement,^^ ^nd a contract of sale is not rescinded 
b}* a subsequent contract unless the latter purports 


AppDiv 919 affirmed 84 KR2d 
874. 285 NT 663 

Okl —American Academy of Account¬ 
ancy V Jonea, 96 P 2d 78, 186 OkL 
83 

Wash.—Elder v CotUe, 202 P 2d 741, 
32 Wash 2d 538 
55 C J P 256 note 49 
AarreemeiLt ooturtmed 
US—Timken-Detroit Axel Co t 
D ay-Mder Motors Corp., DGNJ. 
25 F2d 190 affirmed, C-CLA., Tan 
Duyne v Twentieth Century Mo¬ 
tors Corp, 26 F2d 195 
Farttoular oo&traots held oaaealed or 
resotnded hy aazeemeiLt or miLtnal 
oonsent 

ns—^Ernest E. Fadler Co v Hes- 
ser, CCJUUtah, 166 F2d 904 
CaL—Larson v ICins, 295 P 1025, 
211 Cal 495—^Bowman v Victor, 
189 P2d 876, 88 CalApp2d 693— 
Mettler v Vance, 158 P 1044, 30 
CalA.pp 499 

Conn.—Malnolfi v Brazee, 65 A.2d 
261, 135 Conn. 485 

Ga.—^Franklin Motor Gar Co v 
Chambers, 129 SE. 668, 84 GaApp 
879 

Kan.—Cleaner Harvester Corp v An¬ 
derson, 84 P2d 838, 148 Kan. 886, 
adhered to 90 P2d 1008, 160 Kan. 
40 

La.—lioubat Glassware db Cork Co 
V Costas, App, 157 So 740 
Ml<^—Kundel v Ports, 8 NW2d 61, 
301 Mich. 195 

Mont.—Kester v Nelson, 10 P 2d 879, 
93 Mont. 69 

N J —^Passaic Metal Products Go v 
O Brien Bros Slate Go, 190 A. 845, 
15 NJMisc. 278, affirmed 194 A. 
184^ 118 NJLaw 561. 

Tex.—Dixie Distributors v Lane, 
Civ App, 211 SW2d 681, refused 
no reversible error 
Va.—Berlin v McCall Co, 172 SR 
158, 161 Va. 967 
55 CJ* p 256 note 49 [a] 

SattllMriloa 

(1) Seller should not take posses¬ 
sion of returned sroods for puri> 08 e 
of preventinff or minimizing loss 
without notice to buyer, and, where 
he did so, he was held to have rati¬ 
fied buyer's return of goods for pur¬ 
pose of rescission, termlnatingr rights 
of parties under original agreements. 
—J Herman Co v A. Ackal db Bro, 
182 So 408, 171 La. 875 

(2) Where buyer before fulflllingr 
terms of contract to purchase prop¬ 
erty was adjudged temporarily men¬ 
tally ill and seller rescinded contract 
and repossessed property, buyer by 
bringing suit to recover unretumed 


part of consideration ratified rescis¬ 
sion of contract b} seller—Hart v 
LitUeJohn, Tex.GlvJLpp., 190 SW2d 
148 

Duress of goods invalidating agree¬ 
ment to cancel contract of sale is not 
shown by fact that seller of turkeys 
acceded to cancellation of contract of 
sale In order to obtain money due 
him for turkeys Instead of being re¬ 
quired to sue buyers for it—^Slstrom 
\ Anderson 124 P 2d 372 51 Cal App 
2d 213, applying Arizona law 
Fraud in\ alldating a contract to 
rescind a contract of sale is not 
shown by a broken promisa—Put- 
zlger V Thomton-Fuller Co, D CPa., 
66 FSupp 860, affirmed, aCA., 156 
F2d 286 

40 Cal—^Tatterson v B>hrlein, 263 
P 285, 88 CaLApp 84. 

55 C J p 257 note 50 

41. Wash.—'Rrahm v Moore, 11 P 
2d 598. 168 Wash. 212 
55 CJ p 257 note 51. 

Aeoeptance not Shown 
(Fact that seller's attorney inquired 
when seller could procure property 
sold did not constitute acceptance of 
buyer's previous declaration of re¬ 
scission, where buyer attached part 
of goods sold.—^Banninger v Land- 
field, 245 NW 113 209 Wis. 827 

4S: La.—Benoit Constr Co v 

Shreveport Brick, etc., Co., 106 So 
662 159 La. 1096 

Or—Massey v Becker, 176 P 425, 
90 Or 46L 

43. Ohio—Avondale Motor Car Co 

V Donovan, 19 NR2d 521, 60 Ohio 
App 78 

Wls—Oozpns Furls cited In Reader 

V Frank H. Applegate, Ino, 271 
NW 839, 841 224 Wls. 574. 

55 C J p 257 note 58 
Aoquiesoenoe held not Shown 
SC—Stanley v Beecham, 52 SR2d 
413, 214 S a 827 

44. Cal—Hogan v Anthony, 198 P 
47, 52 CalApp 158 

45. US —Corpus Furls cited in City 
of Del Rio V Ulen Contracting 
Corp. CCJLTex. 94 F2d 701, 708 

55 C J p 257 note 55 
Glaffity of proof 

(1) Proof of agreement to rescind 
between buyer and seller must be 
deasr, or conduct of parties must 
not be explainable on any other the¬ 
ory in order to establish rescission 
of sale.—^Flynn v Colonial Discount 
Co 269 NTS 394, 149 Misc. 607 

(2) Evidence of an agreement to 
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rescind a contract must be clear 
positive, unequivocal, and inconsist¬ 
ent with existence of contract, and 
it is not enough merely to recognize 
that purchaser has broken contract 
and refused to proceed further with 
it. 

Fla.—Collier v Fox, 49 So 2d 801 
Utah.—Hayden v Collins, 87 P 2d 
849, 90 Utah 228, reheard 63 P2d 
223. 90 Utah 288 

Bepossesston as not ooadnslve 

(1) Mere repossession by seller of 
goods sold which had been returned 
to him or abandoned by buyer does 
not of Itself necessarily effect or evi¬ 
dence a mutual rescission of sale.— 
Collier v Fox, Fla., 49 So 2d 801 

(2) Where defendant repossessed 
milk truck for alleged violation of 
agreement for purchase of milk 
route, and defendant testified that 
plaintiff did not object, but it ap¬ 
peared that plaintiff did file suit to 
enjoin defendant from not carrying 
I out his terms of agreement three 
dasrs after defendant repossessed 

, truck, there was no mutual rescis¬ 
sion of contract.—^Brown v Hasty. 
227 SW2d 916, 812 Ky 853 

Parttonlar oontr a ot s held not ahro- 
gated or resoindea by agraeanent or 
mutual oonsent 

Ga.—Ghant v a L T C<»rp, 24 SJBL 
2d 699, 69 GaApp 16—Waits v 
Lumpkin, 1 SJEL2d 72, 59 GaApp. 
416 

Iowa—Marshall v Greenlease-Lied 
Motor Co., 255 NW 666^ 218 Iowa 
597—^L. P Courahon Co v Brewer, 
245 NW 854, 215 Iowa 885 
La—^Bvana v Bernard. App, 187 Sow 
811—Amor v Dias, 128 So 48, 18 
LaApp 843 

Misa—^BCississippl Butane Gas Sys¬ 
tem Co V Glisson, 10 So.2d 858, 
194 Misa 457 

Mo—Kurth V Morgan^ Appw, 277 S 
W 50 

NJ—Lo Bosco V Resnitzky, 7 A2d 
869 123 N.JJAW 8 
N Y —Flynn v Colonial Discount Co, 
269 NTS 394 149 Misc. 607—Al¬ 
fred J Higgins Automobile Co v 
Stanley Motor Carriage GOw, 196 
NTS 803 119 Misc. 895 
Tena—Standard Processing Co v 
Loudon Hosiery Mills^ 7 TennApp 
114 

Tex —Bedner v Dunlgan Tool A Sup¬ 
ply Co, CivApp., 176 SW2d 220, 
affirmed 180 &W2d 9d9 143 Tex. 
663 

Wash.—Buob v Feenaughty Machin¬ 
ery Co. 71 P 2d 559 191 Wash. 477 
55 C.J P 257 note 55 £fj. 
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to rescind or modify the former/* covers the entire 
subject matter of the former/^ or is so inconsistent 
therewith that both cannot stand/* nevertheless the 
agreement to resand may be by parol/* or the 
agreement or consent may be implied from acts, 
conduct, or declarations ** 

In determining 'whether there -was an implied 
agreement to resand a contract of sale each case 
must depend on its owti facts/^ and the court should 
consider the situation of the parties,** their motives 
and intention/* the nature and character of thar 
acts,** the conditions and arcumstances confronting 
them at the time,** and all other factors which may 
be of aid in determining whether there was an offer 
to rescind and an acceptance of that offer ** Where 
an agreement to rescmd or cancel is conditioned on 
the performance of a speafied act by the buyer, the 
resassion or cancellation is not effective unless the 
condition is performed*^ withm a reasonable time ,** 
or, where a second order or contract for the pur¬ 
chase of different property does not become final, a 
clause therem providmg that it cancels a pnor con¬ 


tract does not become final and effective ** 

Province of court and jury Ordinarily the ques¬ 
tion whether or not there has been a mutual resas¬ 
sion of a contract of sale, or a part thereof, is one 
of fact for the jury or the trial court sitting with¬ 
out a jury,** but the court should detenmne the is¬ 
sue where the alleged agreement to rescmd is m 
writing and undisputed and its terms are free from 
ambig^it> and uncertainty *i 

What law goverr^ WTiere the onginal contract 
of sale was to be performed in a given state, and the 
contract of rescission was made m the same state, 
the law of such state is determinative in deading 
matters with respect to a resassion of the con¬ 
tract** 

b. OonsideratiQn 

A contract fbr the retelsslon of a contract of sale 
nnust be supported by a oonslderatlon, and such consid¬ 
eration may consist In the mutual release of rights where 
the contract is executory on both sides. 

A contract to rescind a contract of sale must be 
supported by a consideration.** The mutual release 


48. Iowa.—Berkey v Iiefebnre* 99 
NW 710, 126 Iowa 76 
Affreemeat to hold fmida 

An afirreement by the seller to hold 
funds belonging to the buyer to his 
credit until he shall be ready to com¬ 
plete his purchase is not a rescission 
by mutual assent.—Foss-Hughes Co 
V ICorman, 119 A. 854, 2 WW.Harr. 
DeL, 108 

47. Iowa.—Berhev v Liefebure^ 99 
NW 710, 125 Iowa 76 

Wash.—Smith v Cadillac Motor Car 
Co. 277 P 458, 152 Wash. 181. 

48. Iowa.—Berkey v Lefebure^ 99 
NW 710, 126 Iowa 76. 

65 C J p 257 note 58 
Sale of motor vthiOle 

If the parties to a contract for the 
sale of a motor vehicle make a new 
and Independent agreement, the terms 
of which are so inconsistent with the 
other agreement that they cannot 
stand together, the latter will be 
oonstmed to discharge the earlier 
one, but although they may differ in 
terms, if their legal effect is the 
same the second is merely a ratifi¬ 
cation of the first and they must be 
construed together, thus a subse¬ 
quent agreement tha± delivery of the 
car purchased should be at the option 
of the purchaser is not so inconsist¬ 
ent with the original contract of sale 
as to constitute a rescission thereof 
—dToss-Hughes Co v. Norman, 119 
A. 854, 2 WWJasxr.. JML, 108. 

48ii Axk.—Standard Rice Co v Slma^ 
119 S.W2d 1085, 196 Ark. 1179 
ISL—JL Herman Co v A. Ackal db 
Bro.. 182 So 468, 171 Lol 876 
dcL—American Academy of Account 


aney v Jones, 96 P 2d 78, 186 Okl 
83 

55 C J p 257 note 59 
sa liE.—J Herman Co v A. Ackal 
& Bro^ 132 So 408 171 La. 875 
Wash,—Rider \ Cottl^ 202 P 2d 741, 
82 Wash 2d 538 
55 OJ p 257 note 60 
51. Wash.—^Rider v Cottle, supra. 
53. Wash.—Rider v Cottle, supra. 
53. Wash.—Rider v Cottle, supra. 
5A Wash.—Rider v Cottle, supra. 
55. NJ—^Lo Bosco v Resnltzky, 7 
A.2d 869, 123 NJLaw 3 
Wash.-Rider v Cottle, 202 P 2d 741, 
82 Wa8h.2d 538 

58. Wash.—^Rider v Cottle, supinL 

57 Ala.—Llghtfoot v. Strahan, 7 
Ala. 444 

Tex.-^ampbell Co v Watson, dv 
App.. 284 SW 929 

Bei a le 

Where the seller and buyer of a 
truds agreed to rescind the purchase 
on the condition of the seller’s being 
able to resell the truck, the rescis¬ 
sion became effective whenever the 
seller made sale of the truck to a 
third person, and, if the sale was 
conditional, the buyer under the re¬ 
scinded sale la not bound to wait to 
see whether the conditional purchas¬ 
er complied with the terms of his 
contract; the seller in reselling as¬ 
sumed complete ownership and there¬ 
by ratified the rescission.—Sanble v 
Gary South Coast Asrsnoy, 206 P. 141, 
66 CaLApp 606 

58. Tex^—Campbell Oow v. Watson, 
[ GivJLpp., 284SW 929. 
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59. Ky—Add-Index Corp r Grif¬ 
fith. 7 SW2d 207, 224 Ky 789 
50 , Ark.—Standard Rice Co v Sima, 
119 SW2d 1035, 196 Ark. 1179 
Iowa.—Treater v Swan, 249 NW 
168, 216 Iowa 465 

NT—Buechler V Pickrell, 256 NTS. 

636, 285 AppJDlv 802 
S C —RCA Photophone v Carroll, 177 
SB. 28, 174 SC. 188 
Tex.—Schumaker v Whiteside-Ap- 
pling Motor Co, CivApp., 144 S.W 
2d 944 

55 CJ p 258 note 64. 

Bvldenoe held sufficient to oszry Is¬ 
sue to Jury 

Ark.—Orto v Sweatt, 256 8.W 856 
161 Ark. 621. 

Minn.—Schutz v Tostove, 253 NW 
872, 191 Minn. 116, 106 A.L.R. 701 
Wia—Huggett v Sears, Roebuck & 
Co., 21 NW2d 640, 248 Wis 281 
81. US—F A. D Andrea, Inc., v. 
Dodge, aCJLPa., 28 (F2d 145 

56 CJr p 258 note 66 

68. CsL—Sistrom v Anderson, 124 
P2d 872, 61 CalApp2d 213 

63. Cal—Sistrom v Anderson, 124 
P 2d 372, 51 CaLApp 2d 213, apply¬ 
ing Arizona law 
OonsUUratloa h61d sufitolent 

(1) In general. 

Me.—Lewis V Marstera, 26 A.2d 649, 
129 Me. 17 

Mb—Peppas v H. Ehrlich A Sons 
Mfg Co., 71 SW2d 821, 228 Mo. 
App 556 

55 OJ p 258 note 70. 

(2) Buyer’s return of personalty 
to seller by mutual consent famished 
sufficient consideration for release of 
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of the rights of the parties under the contract of 
sale has been regarded as a sufficient consideration 
for an agreement to rescind^^ as much of the con¬ 
tract as remains unexecuted.®® Indeed, m order to 
constitute a mutual rescission there must of necessit> 
be a mutual release of further obligations under the 
contract®® There is sufficient consideration for the 
promise of the bujer to return the property and 
forfeit all payments made where he is not only re¬ 
leased from all further obligation under the con¬ 
tract, but is also gi\ en the right to retain the pos¬ 
session and use of, and recene the income from, the 
property for a speafied time ®^ 

§ 92 -Restoration of Status Quo 

Ordinarily restoration of the status quo should ac¬ 
company a mutual rescission of a contract of sale 

Ordinarily, in order to constitute a mutual rescis¬ 
sion there sho>uld be a restoration of the status quo ®® 
However, where the minds of the parties ha\e met 
on a proposition to resand the sale, a stipulation by 
the seller to return the money received is unneces¬ 
sary,®® since the law reqmres him to return the 
money as a consequence of the agreement, as dis¬ 
cussed mfra § 117 A resassion of the sale by 
mutual agreement is not rendered mialid by the 
failure of the seller to return to the purchaser a 
worthless check.^® 

If a contract of sale is fully executed, redelivery 
of the goods is necessary to complete an agreement 


to resand This requirement may be fulfilled by 
a constructive delncry,'^® as where the bu^er holds 
the goods as bailee for the seller,^® or w^here the 
seller directs the bujer to destroj the propert 3 ,^^ 
especially if the sale is not fullj executed by pay¬ 
ment of the price Where there is an actual de- 
li\ery it must be unconditional,^® and a return of a 
portion of the goods, or a resale thereof, operates 
as a rescission pro tanto only^^ If the bujer is 
willing to acquiesce in a cancellation made by the 
seller without right, he may properly tender back 
tne goods receued under the contract ,7® and a 
resassion bj* consent may arise or be implied from 
a return of the property coupled wnth other mat¬ 
ters,^® as where the return is in compliance with 
a demand of the seller®® or is in pursuance of a 
new contract based on a valuable consideration 

WTiere the buyer claims that the goods arc defec- 
ti\e or expresses dissatisfaction, and abandons the 
contract or ofiers or attempts to resand, the assent 
of the seller to the abandonment or resassion may 
anse from his acceptance of a return, or retaking 
possession, of the property,®® or a resale by him to 
a third person.®® If the purchaser returns the goods 
m an attempt to resand, the seller should in some 
manner make clear that by taking the goods back 
and resuming dominion over them he is not assentmg 
to a resassion, if such be the fact,®^ and it is safer 
practice for the seller, on the return of the goods, 
to notify the bu>er speafically that the goods are 
held subject to the latter’s order,®® or that they are 


buver’s obligation for balance of 
price—Fairer v Haupt, 49 5W2d 
69, 829 Mo 1087 
mioertaintv of prioe 
The uncertainty of the market 
price of turkeys did not furnish con¬ 
sideration for cancellation of con¬ 
tract for sale of turkeys.—Sistrom 
V Anderson, 124 P 2d 872, 51 CalJLpp 
2d 218, applying Arizona law 
Wheirs ths sbUsr has exsouted the 
contract by delivery of the subject 
matter, an agreement to rescind is 
not binding on him unless it is sup¬ 
ported by a valuable consideration. 
—Benner v Luchow, Mo-App, 280 
SW 77-^5 CJ p 268 note 70 

M. CzL^—Sistrom v Anderson, 124 
P 2d 872, 51 CaLApP 2d 218, apply¬ 
ing Arizona law 
55 GLJ p 268 note 67 

8&i Minn.—Klneto Mach. Oo v TTg^ 
land, 177 NW. 1018, 146 Minn. 44« 

BO, Midi.—Simpson v Murphy, 201 
NW. 464, 229 Mich. 449 

87. CaL—Frandsco v Sdilelacher, 
195 P 691, 50 CaLApp 670 


68. Mich.—Simpson v Murphy, 201 
NW 464, 229 Mich. 449 

56 CJ p 258 note 72 

69. Cal—Green v Darling, 289 P 
70, 73 CalApp 700 

70. HL—Drain v Ia Grange State 
Bank, 135 N.R 780. 808 Ill. 830 

71. Pa.—Corpus Juris qnotsd in 
Hemphill Co v Davis Knitting Co, 
178 A. 704, 706, 114 PaSuper 94 

55 C J p 258 note 76. 

72. Pa—Corpus JWis quoted in 
Hemphill Co v Davis Knitting Oo 
178 A. 704, 706, 114 PaSuper 94. 

73. Pa—Corpus Juris qaotsd in 
Hemphill Co v Davis Knitting Co, 
178 A. 704, 706, 114 PaSuper 94. 

55 CJ p 258 note 78. 

74. NY—Flood V Senger, 124 NT 
6 1012, 140 AppJ:>lv. 140 

75. Neb.—Bryant v Thesing; 64 N 
W 967, 46 Neb 244. 

55 CJ P 258 note 80 

76;. CaL—Willard v. Tatum, 81 P 
912, 2 Gal.IJnrep.Caa 780 

77. Tex.—Turner v. Charbonnean, 
ClvJkpp, 280 aw. 848. 
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Wash.—Whiting Mfg Co v Oeidiart, 
84 P 161, 6 Wash. 615 
55 CJ p 258 note 82 
7a NT—Pelerls v Newburger, 196 
NTS 142. 202 AppDlv 471, af¬ 
firmed 142 NSL 274, 286 NT 587 
79. Agzesmsnt for xsfeam 
Where goods have been returned 
to the seller and accepted and re¬ 
tained by him under an agreement 
for their return, there is a rescissioa 
—^Lane v McLay, 99 A. 498, 91 Oonn. 
185. 

aa Cal—Hogan v Anthony. 182 P 
52, 40 CaLApp. 679 

81. Tex.—Cuthbertson ▼. B. B. 
Hayes Mach. Co, Civ^App., 226 S 
W 1118 

82. Mich.—Young v Rice, 209 NW 
48, 284 Mich. 697 

55 CJ p 259 note 87 
8a Cal—^Tatterson v Kdirlein, 262 
P 285, 88 CalApp 84. 

55 CJ p 259 note 88 

8k SD—J B Colt Co V Hayenga 
217 NW 187 52 SD 201. 

55 CJ p 259 note 89. 

8a SD^J B Colt Co, T Ebyenga, 
supra. 
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not accepted for the purpose of rescission but, 
notwithstanding the failure to give such notice, other 
facts m the case may exclude any mference that the 
seller assents to the proposed rescission The sell¬ 
er’s consent to a rescission does not anse from his 
retaking of possession merely for the purpose of 
protecting the property and preventing or mini- 
mizmg loss,^^ or when it is accompamed by notice 
that It IS for the purpose of foreclosing a chattel 
mortgage®® Where the bujer, without lawful ex¬ 
cuse, refuses to go on with the contract by accept¬ 
ing the property and paying therefor, and the seller 
is in no way in default, his consent to a resassion 
IS not shown by a mere resale to a third person 

Exchange or replacement If the seller takes 
back the goods on an agreement to replace them with 
others, this is m effect a rescission of the original 
sale®^ unless it is expressly agreed that the trans¬ 
action shall not have that effect,®® or unless the 
agreement is conditional and the condition is not 
performed.®® On the other hand, where the pur¬ 
chaser, without reference to a warranty, makes an 
independent exchange of the property purchased 
for other property of the seller, the onginal con¬ 
tract of sale is not rescmded.®^ 
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Resale hy buyer to seller at a lower price is not 
a rescission.®® 

§ 93. Abandonment of Rights 

A contract of tale may be terminated by mutual 
abandonment thereof, and whether one or both parties 
have abandoned the contract ordinarily Is a question of 
fact. 

A contract of sale may be terminated by mutual 
abandonment thereof,®® as where both parties have 
Ignored the contract for so long a time that it will, 
as a matter of law, be deemed to have been termi¬ 
nated by mutual abandonment®7 Whether the par¬ 
ties ha\ e mutually or mdividually abandoned a con 
tract of sale ordinanly is a question of fact for 
the jury,®® and under various circumstances it has 
been held that there was®® or was not^ an abandon¬ 
ment of the contract or of nghts theretmder On 
the other hand, the legal effect of uncontradicted 
evidence as indicating a mutual abandonment of a 
contract is a question of law for the court® 

Acquiescence in an abandonment of the contract 
as constituting an implied resassion is discussed 
supra § 91, and the operation and effect of an aban¬ 
donment on the rights and remedies of seller and 
buyer mfra §§ 3S7-5S2 


C RESCISSION BY ONE PARTY FOB CAUSE 


§ 94. Right Generally, and Grounds 

One of the parties to a contract of eaie may, fbr suffi¬ 
cient cause, rescind the contract without the consent of 
the other party 


Resassion of a sale or a contract of sale has been 
said to be allowed on broad pnnaples of justice ® 
Generally, and subject to statutory provisions, such 


8S. Ind.—Redmond v Smock, 28 
Ind. 365 

87 SD—J B Colt Co V Hayensa. 
217 XW 187, 52 S.D 201. 

55 C J p 259 note 92 

sa Cal—Phillips V Stark, 199 P 
509, 186 Cal 369 

55 CJ p 259 note 93 

89 Mich.—Zounes v Dassios 207 N 
W 868, 288 Mich. 651 

90ii Me.—^Bonney v Blaisdell. 73 A. 
811, 105 Me 121 

66CJr p 259 note 95 

91. Yt.—Sltzslmons ▼ Richardson, 
84 A. 811, 86 Vt. 229 

55 CJ p 259 note 96 

98. Wis.—Anltman Co v McDon- 
ough, 85 KW 980, 110 Wls 268 

98. Yt—EUl V QUrord, 187 A. 198, 
100 Yt 210—West v Cuttina, 19 
Yt 586. 

84. Ga.—Bvans v X«ott, 102 SJE 656, 
25 GaJLpp 86. 

9S. Mass.—Warden Marshall, 99 
Mass. 805 

98. Mont—Bffffers v. General Re- 


frlaeration Co., 210 P2d 686, 128 
Mont 205 

66 C J p 256 note 49 [bj 
97 NT—Tlmme v Steinfeld, 213 
NTS no. 214 AppDiv 611. 

98. WYa.—U S Rubber Reclaim¬ 
ing Co V Seward Wire Co, 163 
SB. 52, 111 WYa. 641. 

99 US—United H^dro-Carbons Co 
y Texas Pacific Coal & Oil Co. 
CCJLTex, 111 F2d 564—Yldal v 
Transcontinental & Western Air, 
DaUel, 84 FSupp 955 
Cal —^Horner Liaugrhlin Engineers 

Corporation v J W Lieavltt & Co 
2 P2d 611, 116 CaLApp 197 
Md.—Gibula V Sause, 194 A. 826, 178 
Md. 87 

Tex.—Keystone Pipe St Supply Co v 
Zwelfel, 94 SW2d 412, 127 Tex. 
392 

Pallure of buyers to dsmaad ds- 
livesy and to tender payment therefor 
constituted abandonment of contract < 
—Yidal y Transcontinental St West¬ 
ern Air, DUDel., 84 FSupp 965 
Ifatnal reqrimtnations and sstuni of 
key 

Contract of sale of grocery store 
was mutually abandoned, where pur¬ 
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chaser expressed dissatisfaction with 
purchase, seller told him that he was 
not fitted for grocery business but 
should go back to his trade and pur¬ 
chaser turned oyer key to seller who 
accepted it—Oibula y SausA 194 A. 
826, 178 Md. 87 

Sridenos held oonststeat wltlL alMui- 
donment 

Ala.—National Supply Co y South¬ 
ern Creamery Co., 140 So 690, 224 
Ala. 507 

1. US—Acme Distributing Co y 
Rorie, CLAOkl, 188 IP 2d 694 
Colo—Pring V Udall, 81 P2d 1118. 
95 Colo 28 

AwaitiBg new model 

Evidence with respect to under¬ 
standing of parties to contract for 
purchase of automobUe that buyer 
would wait until the new model was 
available was insufficient to establish 
a mutual abandonment of contract 
>—Richardson v Lawler, OkL, 281 P 
2d 671. 

8. Md.—Gibula y. Sause, 194 A. 826. 
178 Md. 87 

8. Arlz.—^Pratt-Gilbert Co v Re- 
naud, 218 P 400, 24 Arlz. 79 
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a contract may be rescinded by one party without 
the consent of the other on any of the usual grounds 
for the resassion of contracts generally,^ such as 
fraud or nustake, considered infra § 95, lack of mu¬ 
tuality,® or, in some cases, breach of contract or 
condition, as considered mfra §§ 9&-101. On the 
other hand, neither party may alone, and without the 
coiisent of the other, rescmd the contract arbitrari¬ 
ly,® without adequate caused or for his own default® 
Indeed, a few authorities assert broadly that the 
buyer may not rescmd or cancel without the consent 
of the seller,® and others hold that m the absence 
of fraud, the buyer may not rescmd where there is 
no contract provision for return of the propert> and 
resassion of the transaction if the propert> proves 
unsound-i® Where the contract pro\ides for can¬ 
cellation by the seller if the buyer’s credit proves to 
be unsatisfactory, it has been held that a standard 
of reasonableness must be apphed, and that the 
seller is not justified m cancelling merel> because m 
his opmion the buyer’s credit is unsatisfactory 
However, under a contract of sale stipulatmg that 


§ 94 

the property sold will be satisfactory to the buyer, 
the latter has been held to be the sole judge of its 
satisfactonness, and may return it and demand re- 
paj-ment of the purchase pnee if it is not satisfactory 
to him It IS not permissible for a party both to 
cancel the contract and treat it as still m force 

In the absence of fraud, mistake, or other just 
ground a party may not rescmd the contract for 
mere madequacy of consideration,^® or because of 
unsatisfactory business conditions nor may he 
rescmd an improvident or extravagant jmrehase 
simply because it is contrary to the dictates of good 
judgment^^® 

Incompetency of buyer Where, before fulfilling 
the terms of the contract, the buyer becomes m- 
competent to cany it out, the seller may resand.^^ 

Executed contract. Generally speakii^, and apart 
from statute, a contract of sale which is completely 
executed, the property having passed to the buyer 
and the purchase money or notes havmg passed to 
the seller, may not be resemded by one party^® with- 


lA.--iEardl8 ▼ Barrere. 186 So 185, 
17 La-App 488 

XY—Barriaa v Tama. Iiemoine St 
Crane, 179 NIL 476, 258 NY 829 
TnuAeaa 

A purebaser who Is sraUty of fraud 
cannot rescind, since he comes into 
court with, unclean hands.—Hlllis v 
International Harvester Co of Amer¬ 
ica, 10 P2d 609, 189 Or 618, modi¬ 
fied on other grounds 12 P2d 299, 
189 Or 618 

A TTS-^criven t He<dit, CCJLN 
Y., 287 F 858 

Grounds for rescission of contracts 
generally see Contracts 417-480 
Bight held paraaaonnt and ecEferans- 
oiv to oontraot 

ITS—Rock-Ola Mfg Corp., CCJL 
lOsa, 98 F2d 196, 117 A.li.R. 1101. 

5m Wash.—Herrin v Scandinavian- 
American Banl^ 118 P 648, 66 
Wash. 569 
55 CLJ p 269 note 6 

9m ITS—Hartford City Paper Oo 
V Bnterprise Paper Co, D CLPa., 86 
FSupp 649 
55 C J p 259 note 7 
Dedaraition of seller that he repn^ 
diates, rescinds or cancels contract 
does not of Itself terminate the 
contractual relationship —Kentucky 
Natural Gas Corp v Indiana Gas St 
Chemical Corp, C.C.A.Ind., 129 F2d 
17, 148 AJMEL 484, certiorari denied 
Indiana Gas St Chemical Corp v 
S:entucky Natural Gas Corp, 68 S.CL 
161, 817 US 678, 87 UEd. 644 

V. Ark.—Elndunan t Tuffll Bros. 
Pig Iron St Coke Co, 122 SW. 289, 
92 Ark. lU. 


Pa.—^Thal v Schreibman, 176 A. 582, 
116 Pa.Super 881. 

55 C.J p 259 note 8 
unaufhocised statemaait of salesinan 
Where a merchant bought, by 
written contract, special articles, 
knowing that they had to be made 
by the aeUer, and they were made 
and shipped in a reasonable time, it 
was held that the buyer could not 
cancel his contract and avoid it, not¬ 
withstanding the unauthorized oral 
statement of the salesman at the 
time the purchaser signed the con¬ 
tract that he could cancel part of the 
order—Central Pottery Co v Doyle 
Hardware Co., 8 Tenn.App 225 
flxoimds held InsiifflciaiLfe 
HI—Grass v Steinberg, 78 NJB.2d 
331, 381 IlLApp 878 
65 C.J p 259 note 8 [aj. 

8. Mich.—Ward v Carey, 166 N.W 
952. 200 Mich. 217 

9. Ga.—Morgan v Nashville Grain 
Co. 77 S.H. 918, 12 GaJLpp 57A 

55 CJ p 260 note 10 
Countennaad or sottoe 

Where two parties have entered In¬ 
to a written contract for purchase 
and sale of goods, neither a counter¬ 
mand of order for shipment of goods, 
nor a notice by purchaser to seller 
that he wUl not accept and receive 
them, is effectual to cause a rescis¬ 
sion of contract without the assent 
of the seUer—Oklahoma Vinegar Co 
V Garter St Ford, 48 SB 878, 116 
Ga. 140—liocal Trademarks v Chupp^ 
61 SB.2d 842, 82 GaApP 618 

Bk Qa.—Martin ▼ Harrison, 99 S. 
B. 894, 24 GaApp 117. 

56 CU P 260 note lA 
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11 NY—Robie ▼ Wheeler Ship¬ 
yard, 8 NYS2d 818, 167 Misc. 279, 
affirmed 12 NYS2d 764, 257 App 
Div 841. 

IS. Mo —Walker v Grout Bros 
Auto Co, 102 SW 25 124 Mo App 
628 

Tex.—Halff Co t Jones, Civjkpp 
169 SW 906 

18. ns —Hill County Cotton Oil Co 
V. Jonas, CCJLTex., 29 F2d 827 
lA Tenn.—Brenard Mfg Co v Masr- 
cum, 2 TennA^pp 595 
Inadequate or excessive price as af¬ 
fecting validity of contract of sale 
see supra § 21 

Failure of consideration as ground 
for rescission see infra i 97 
15. WVa.—BL L. Rice ft Co v Rob¬ 
erts 172 SB. 615, 114 WVa 549 
Drop la InudassB 

If the statement of the seller of 
a businesA as to the volume of busi- 
nesA is truA the fact that the busi¬ 
ness diminished In the buyer s hands 
does not give the buyer the right to 
recover money paid or rescind the 
contract.—^Ehizent v Bairash, 25 A. 
2d 462, 180 Md. 451. 

lA D CL—•TTniversal Jewelry Cow v 
Mdver MunApp.. 68 A.2d 226 

17. Tex.—Hart v IdtUejohn, Civ 
App., 190 SW2dl48 

18; Mo—Hoback v Allen, Appu, 216 
SW2d 148. 

55 GLJ P 260 note lA 
Bepossesaloa by sensr 
Where contract for the sale of a 
business was fully performed at the 
time seller reentered the premises 
and took over the operation thereof 
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out the consent of the other,in the absence of 
fraud ,20 but, as hereinafter shown in § 100 there 
IS a conflict of authority on the question whether 
an executed contract of sale may be rescmded for 
breach of warranty 

Prohibition or limitation by contract provision 
In the absence of fraud,2i the buyer may not resort 
to rescission where the contract specially limits his 
remedy to a return of the property 22 Also, a pro¬ 
vision in the contract that the order or contract 
shall not be subject to countermand or cancellation 
by the buyer will be given effect Tvhere the seller 
does not consent to a countermand of the order, 
cancellation of the contract, or return of the 
goods ,22 but a resassion of the contract because 
of a breach by the other contracting party is not 
within the meaning of the term ^‘countermand’* as 
used in the agreement.*^ 

Effect of assignment of interest Where the in¬ 
terest of seller or bu} er has been assigned to a third 
person, the assignor is not entitled to resand with¬ 
out the assignee’s consent*® 

Lesion beyond moiety It has been held that an 
action does not he to set aside a sale of personal 
property for lesion be>ond moiety *« 

Other matters dtsiingiasked As long as the con¬ 
tract SB wholly or partially executory as to the 


other party, one party has a right to abandon it*^ 
or stop performance by the other party,*® subject to 
the other partjr’s nght to damages, as considered 
infra §§ 462-464 and § 520, but countermandmg 
performance is, according to some authorities, a 
breach, rather than a resassion,*® although other 
authorities regard it as both a breach and a resas¬ 
sion 20 

Statutory provisions Some statutes make express 
pro\’isiO(n for the resassion of a sale or contract of 
sale for cause by one of the parties thereto, and such 
statutes will be given effect in situations covered 
thereby 2i The right to rescind under such a stat¬ 
ute has been held to be absolute and not discretiona¬ 
ry 22 

§ 95. -Fraud, Misrepresentation, or Mis¬ 

take 

a. Fraud 

b Innocent misrepresentations 
c. blistake 

a. Fraud 

Fraud on the part of one party to a eontraet of aale 
may constitute a ground on which the other party may 
rescind the contract. 

Provided the elements of fraud are present,22 a 
contract of sale may be rescmded for fraud of el¬ 


and seller bad done all that he had 
agreed to do under the contract, sell¬ 
er's act did not authorize a rescis¬ 
sion by buyer—^Hoback v Allen, 
supra. 

‘Where goods are In oosfoxmity with 
oontraot 

IT S —^Ernest E. Fadler Co v Heseer, 
C<lA.XJtah. 166 F2d 904. 

19 Ga.—Heard v Coggins, 67 8 E. 
429, 184 Ga. 52 

90. Ga.—^Heard v Coggins, supra, 
m. Tex.—First Xat. Bank v Fuller, 
CivJ^p.. 191 SW 880 
22 . Tex.—First Nat. Bank v {Fuller, 
supra. 

98. Miss.—Chorley v Miles F Bix- 
ler Co.. 127 So 294. 157 Miss. 177 
55 (XJ p 260 note 22 
94. Ala.—Green v Lineville Drug 
Co.. 52 So 488, 167 Ala. 872 
9BL Md.—Beam Motor Car Co v 
Karer, 118 A. 401, 141 Md. 187 
SSL Lia.—Hustmyre v. Waters, 171 
So 855, 186 La. 218 
'‘Lesion' defined see 62 GJ’.S p 1051 
note 22. 

97. Mass.—Barrie v Quimby, 92 N 
B. 451, 206 Mass. 259 

98. N J—Bixler v Flnkle, 88 A. 84$, 
85 N.JXair 77 

99i K.J.—Bixler T. Finldfl^ suprfr— 


Crichfleld-Loeflier Inc., v Tavema, 
132 A. 494, 4 NJMisc. 810 
Acts constituting rescission general¬ 
ly see infra SS 111-118 

80. NC—Heiser v Mears, 87 SE 
117, 120 N C 443 

8 L TJ S —^Lazarov v Arnold Schwinn 
& Co., CAuTenn., 188 F 2d 678, cer¬ 
tiorari denied 71 SCL 494, 840 US 
982, 95 LuEd. 672—Ernest E Fad¬ 
ler Co v Hesser, CCXA.tJtah, 166 
F2d 904 

Mass—Ryder & Brown Co v E 
Lissberger Co, 15 NE2d 441, 800 
Mass. 488, 118 A.L.R. 52L 
NT—Harriss v Tams, 179 NE 476, 
258 NT 229—Navarette v Travis- 
Ziegler Co., 194 NTS 832 
Tenn.—True v J B Deeds & Son, 
271 SW 41. 161 Tenn. 680 
Wis.—Gedanke v Wisconsin Evapo¬ 
rated Milk Oo., 254 NW 660. 215 
Wls. 870 

38. US —Lazarov v Arnold Schwinn 
& Co.. CL4.Tenn., 188 F 2d 678, cer¬ 
tiorari denied 71 8 Ct. 494, 840 U S 
932, 95 LbEd. 672. 

38. Tex.—^Distributors Inv Co v 
Patton, 110 SW2d 47, 180 Tex. 449 
65 (XJ p 266 note 80 
Insolvency accompanied by fHuid see 
infra i 96. 

What oonstltates fraud as to con¬ 
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tract of sale generally see supra 
SS 38-53 

Fraud as preventing passage of title 
see infra 8 249 
Goastraottve fraud 

(1) The right to rescind for fraud 
has been held to exist only when 
actual, as distinguished from con¬ 
structive, fraud is shown.—Puckett 
V Reese, 48 SE2d 297, 203 Ga. 716 
—Chattanooga Beauty Supply Co v 
Fanin, 7 SE2d 802. 61 OaApp 786 
—66 (XJ p 260 note 80 [b] 

(2) A sale may be rescinded by 
court of equity for mere constructive 
fraud only where other essentials of 
case are established.—Puckett v 
Reese. 48 8E2d 297, 208 Ga. 716— 
Hendley v Chambliss, 119 SE. 851, 
80 GaApp 786 

(8) In such case the one seeking 
to rescind must show, either by di¬ 
rect or circumstantial evidence, that 
the other knowingly made alleged 
fnise representations with Intent to 
deceive, and that one seeking to re¬ 
scind was actually deceived.—Chat¬ 
tanooga Beauty Supply Co v Fanin, 
7 SE2d 802, 61 QaJLpp. 786. 

(4) Where son having a ddudary 
duty toward elderly widow fniled 
fully and frankly to Inform her of 
effect of incorporation of deceased 
husband's business and transfer ot 
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ther the buyer*^ or the seller,as well as for the 
fraud of an agent or salesman of the seller,** but 
not for the fraud of a third person where neither 
party to the contract is a party or pnvy to the 
fraud.*^ Fraudulent representations which do not 
enter into the inception or making of the contract, 
but which pertain only to the performance of the 


contract, are no ba^ for resassion ** "WTiere there 
IS actual fraud on the part of the seller m mducing 
the sale, the buyer’s nght to rescind is not affected 
by the form of, or limitation m, an> warranty deal¬ 
ing with the matter,** or e\en b> the presence in 
the contract of a merger clause to the effect that no 
agreements, warranties, or representations exc^t 


all assets of business to corporation 
owned by son in consideration of un¬ 
secured notes, widow uas entitled to 
rescind transaction on around of con¬ 
structive fraud.—Stevens v Stevens, 
NH.. 82 A.2d 418 
mspaxity in bnsiaess eacpeorlenoe 
Althouab the element of disparity 
in business experience is not of it¬ 
self a sufficient ground for rescission 
of a contract for purchase of a busi¬ 
ness. the law does not ignore such 
disparity, especially where the Inex¬ 
perience of youth la coupled with an 
added factor of special trust and 
conddence growing out of a reason¬ 
able assumption by purchasers that 
a genuine and close flrlendship ex¬ 
isted between them and the vendors. 
—Spiess V Brandt, 41 NW2d 661, 
280 Minn. 246 
Beiiaaoe on fraud 

Tex.—Middleton v Rabon Thompson 
Co, avJLpp., 102 SW2d 207 

a4i ns —^Ripka V Phllco Corp BC 
NY, 65 FSupp 21, affirmed 164 
(F2d 501—In re Jeandros Dye & 
Print Works, D C Mass., 22 7 Supp 
26 

Cal—Ijeathers v Leathers, 174 P2d 
875, 77 CalJVpp 2d 184 
Mass —Thomas R. Hogan, Inc. v 
Berman, 87 NR.2d 742, 810 Mass. 
259 

Mo—Goddard Grocer Co v Freed¬ 
man, App, 127 S.W2d 759 
66 CJ* p 260 note 81. 

Rand la sale of motor vehlole 

(1) In generaL—Kanaman v Hub- 
baxd, Tex.CivJLpp, 160 SW 804, af¬ 
firmed 222 SW 151, 110 Tex. 660 

(2) Where a forged check is given 
by the buyer in payment of the price 
or a part of It. 

Ky—Ihidley v Lovlns, 220 S.W2d 
978, 810 Ky 491 

Mo —SeUner v Meyer, App., 240 S.W 
247 

(8) Where the buyer misrepresents 
the value of a bond given In pay¬ 
ment—Applegarth T Weintraub, 212 
P 86, 60 CaLApp 24. 

(4) Where the buyer misrepre¬ 
sents the solvency and responsibility 
of the makers of a promissory note. 
Indorsed by him without recourse, 
given in payment—Dunham v Scafe, 
226 SW 968, 207 MoAlPP 511. 

<5) Where buyer obtains deliver 
by fraudulently representing that he 
had made cash psyment required by 
the contract—Shearer Motor Co v 
Bnrmeister, Mo App., 116 &W2d 956 
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36 Ark.—Stevens v Arkansas Pow¬ 
er & Light Co, 114 SW 2d 972. 197 
Ark. 798 

Cal—Crow v Kenworthy, 86 P2d 
154, 80 Cal App 2d 818 
Ga.—Xally & Co v Moore, 181 6BL 
429 61 GaJ^pp 718—Dove v W 
L. Roberts & Co, 178 SB 169, 60 
GslApp 821—Colson & Sons v Bi¬ 
lls, 151 SR 654 40 GaJLpp 768 
La.—Kardis v Barrere, 136 So 185, 
17La.App 438 

Md.—Euzent v. Barrash, 25 A.2d 462, 
180 Md. 45L 

Neb—Minneapolis-Moline Power im¬ 
plement Co V Hanes, 288 NW 
917 122 Neb 871—Phelps v Shuck, 
186 NW 818, 107 Neb 490 
NH.—Copeland v Resmolds^ 164 A. 
215, 86 NH. 110 

NM—Stewart v Potter, 104 P2d 
786, 44 N M. 460 

NC.—^Kennedy v High Point Sav¬ 
ings & Trust Co., 197 8 R 180, 218 

Na 620 

Ohio—^Regula v Gerber, Gom.Pl., 70 
NR2d 662 

Tex.—C V Hill A Go V Frieke, Civ 
App, 186 SW2d 682, error dis¬ 
missed, Judgment correct—Hodges 
V Cole, CivA.pp, 117 SW2d 822— 
Woods V Fisher, CivJLpp, 106 S 
W 2d 774—^Blikulik v Southwestern 
Specialty Co., GivJLpp., 68 S.W2d 
1052 

Yt—^Evarts v Beaton, 80 A.2d 92, 
US Vt 151. 

55 CJ p 261 note 82. 

'‘▲s hr sale 

Feict that buyer purchased second¬ 
hand article **aa is** did not preclude 
him from rescinding contract because 
induced by fraudulent misrepresen¬ 
tations.—Distributors Inv Co v Pat¬ 
ton, Tex.CivJlpp^ 88 SW2d 782 re¬ 
versed on other grounds 110 S.W2d 
47, 180 Tex. 449 

Bepresentatloas as to value 

(1) In order to be entitled to re¬ 
scind a contract on the ground of 
fraud, a purchaser need not prove 
that the thing bought is of no value 
for the purpose intended.—^Mulhall 
V Lucas, 217 P 866, 87 Idaho 558 

(3) In order to rescind a contract 
for purchase of property purchaser 
need not be able to Show that prop¬ 
erty purchased was worth less than 
he paid for it, but it Is enough that 
he was induct by false representap 
tlons, to buy property whldi would, 
if representations had been true, 
have been worth more than it actual¬ 
ly was worth.—Hefleran v SYee- 
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bairn, 214 P2d 8S6, 84 Cai 2d 716— 
Davis V Butler. 98 P 1047, 154 Cal 
633 

Watar vehicles 

(1) Rule of the text has been ap¬ 
plied to a sale of a motor vehicle. 
Tex.—Auburn Dallas Co v Stewart, 

CivApp., 46 SW2d 336, error re¬ 
fused 

WYo—^Taylor \ Cody First Nat. 

Bank, 167 P 707. 25 Wyo 204 
42 CJ p 778 note 93 

(2) Where the buyer signed his 
name to written contract for pur^ 
(diase of an automobile described as 
a particular model, buyer could not 
rescind contract on ground that It 
was orally represented to be a later 
model, notwithstanding buyer could 
not read, where the seller had no rea¬ 
son to know that bu^er could not 
read, made no representations with 
respeot to nature or contents of con¬ 
tract, and there was no emergencv 
in connection with the execution of 
the instrument.—Southern Auto Co 
V Fletcher, 17 S B 3d 294, 66 GaApp 
168 

86. OU —Soelete Titanor v Shei^ 
man Machine & Iron Works, 45 P 
2d 144, 172 QkL 213 
Tex.—Stallings v Moor^ GivApp., 
73 S.W2d 562 
55 CJ p 261 note 88 

37. Miss.—Hiller v Ellis, 18 So 95, 
72 Miss. 701 41 URA. 707 
55 CJ p 261 note SA 

83. CaL—Crow v Kenworthy, 86 
P2d 154, 80 CaLApp 3d 818. 
Statement that everything Imd 
been taken osaee of according to con¬ 
tract was not a false representation 
which would Justify buyer's rescis¬ 
sion.—Crow V Kenworthy, supra. 

39. Ga^—Nalley 4b Co. v Moore 181 
SJBL 429, 61 GaApp 718—Dove v 
W L. Roberts & Co.. 178 SJBl 169, 
50 GaApp 821—Barfield v Farkas, 
150 S.R 600, 40 GaApp 559 
provision against wazrsnty 
Provision in contract for sale of 
personalty that seller does not war¬ 
rant health, life, and soundness of 
property, but warra n t s only title 
thereto, does not pre<fiude purchaser 
from rescinding contract on ground 
of frand inducing execution of con¬ 
tract consisting of false representa¬ 
tions by s^er with respect to health 
and soundness of property sold.— 
Cobb V Attaway, 190 SR 201, 55 
GaApp. 422. 
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those embodied m the contract shall be binding on 
the parties,although mere oral misrepresentations 
which contradict the contract cannot be a basis for 
rescission m face of such a merger dause.^^ It 
has been held that where the seller, by false or 
fraudulent representations, has induced a buyer to 
accept something not contemplated by the contract, 
the buyer may resand without regard to whether 
he sustamed damages thereby Where, however, 
he receives what he actually purchased and bases 
his nght to rescind on some false representation as 
to its quality, condition, or value, the buyer, in order 
to be entitled to resand, must show that the mis¬ 
representation was matenal, and that he relied 
thereon to his injury and damage.^^ 

h. IniLOcent IfiisrepreaentatLons 

Innocent misrepresentatlone by the teller may con¬ 
stitute a ground for rescisaion by the buyer 

The buyer may resand a contract of sale on the 
ground of innocent misrepresentations by the sell¬ 
er In addition to the performance of conditions 
precedent, considered infra §§ 106, 107, it is neces¬ 


sary and suffiaent to warrant the resassion of a con¬ 
tract of sale by a court of eqmty for false repre¬ 
sentations made by the seller innocently or without 
knowledge of their falsity that there shall have been 
a misrepresentation of matenal and substantial fact 
with respect to the property sold,^^ and a reliance 
on the misrepresentation by the purchaser, who was 
induced thereby to make the purchase.^^ 

Statements to mercantile agency A false state¬ 
ment made by the buyer concemmg his financial con¬ 
dition to a mercantile or commercial agency for the 
purpose of being communicated to the patrons of, 
and others applymg to, the agency, constitutes a 
ground for resassion of a sale on aedit by one who 
was induced by sudi statement to make the sale, 
although the statement was made honestly without 
fraudulent mtent^^ 

a Mistake 

Mistake may constitute ground for rescission of a 
contract of sale 

Although the parties may generally resand on the 
ground of mistake,it is not every mistake which 


40. Tex.—Distributors Inv Oo v 
Patton, no SW2d 47. ISO Tex. 449 
—Snper-Cold Southwest Co v 
Willis. GivJlpp, 219 SW2d 144. 
refused no reversible error 
-Ttamdnlent repiresentatioiis by asrent 
or ssTisnisu 

It has been held that a buyer In¬ 
duced by fraudulent representations 
of salesman to make a purchase 
was entitled to rescind sale, not¬ 
withstanding a merger clause In the 
contract limiting the salesman’s au¬ 
thority —Super-Cold Southwest Co 
\ Wniifl. Tex.CivApp. 219 SW2d 
144, refused no re\ersible error. 

.41. Tex—Distributors Inv Ca v 
Patton, no SW2d 47. ISO Tex 
449 

MlsrepresentatLons by sailer's sgaiit 
Tex-—Distributors Inv Co v Pat¬ 
ton. supra. 

42. Neb—Cooper v Marr. SO NW 
2d 568. 149 Neb 211—Jakway v 
Prondflt. 109 NW 208. 76 Neb. 62, 
14 Ann.Cas. 258. 

Season for rol# 

A purchaser ip entitled to the 
benefit of his bargain, that ix to 
reGei\e the identical property pur¬ 
chased.—Cooper V Ifarr, SO NW2d 
563. 149 Neb 211—Jakw^ v Proud- 
fit. 109 NW 288. 76 Npl^ 62, 14 Ann. 
Cas. 258 

48. Neb—Cooper v Marr. SONW2d 
56S. 149 Neb 211—Jakway v 

Proudfit. 109 NW 809* 76 Neb 62. 
14 AnxCas. 258 
-SMosns of budaess solA 

Where buyer brought actton to re¬ 


scind contract for sale of restaurant 
and showed that he received a busi¬ 
ness earning less than a certain 
amount a year, although seller repre¬ 
sented It as earning considerahly 
more, sufficient injury was shown to 
justify rescission. 

Cal —^Hefferan v Freebalm. 214 P 2d 
886 , 34 Cal 2d 715 

Md.—Euzent v Barrash. 26 A.2d 462, 

180 Md. 451 

4A US —Woods-IE^ulkner & Co v 
Mlchelson, CaA.Mo. 68 F2d 569 
La.—Kardls v Barrere. 186 So 185, 
17 LaA.pp 488 

NT—African Metals Corp v Bul- 
lowa, 41 NE.2d 466 288 NT 78. 
motion denied 48 NB.2d 75, 288 
NT 678—Seneca Wire, etc., Co 
V Leach. 159 NE. 700. 247 NT 1 
—Greenbaum v Baywood Homes, 
62 NTS 2d 545. affirmed 72 NTS 
2d 267, 272 App Dlv 826, appeal 
denied 72 NTS 2d 881, 272 App 
Div 984, appeal dismissed 75 NR 
2d 267, 297 NT 696, affirmed 87 
NR2d 72, 299 NT 692 
Innocent misrepresentations as af¬ 
fecting validity of contract of sale 
generally see supra § 87 

45. D C.—Lockwood v Ghrlstakos, 

181 F2d 805, 80 USA.ppJ>a 828 
HI —Brennan v Peraselli. 266 HI. 

App 441, affirmed 187 N.R 820, 858 
HI. 680 

NT—Canadian Agency v | Assets 
Realisation Co, 150 NTR 768, 166 
App Dlv 96—Hanley C6 v Brad¬ 
ley 259 NTS 278, 145 Miac. 285 
—Greenbaum v Baywood Homes, 
62 NTS 2d 545, afllrmed 72 NTS 
2d 267, 272 App Div 826, appeal 
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denied 72 NTS 2d 881, 272 App 
Div 984, appeal dismissed 75 NJS. 
2 d 267, 297 NT 596, affirmed 87 N 
R8d 72, 299 NT 692 

46L D C—Lodkwood v Chrlstakos, 
181 F2d 805, 86 USJlppJ^a 828 
HI—Brennan v Persselli, 266 HL 
App 441, affirmed 187 NJSL 820, 853 
111 680 

N T —Canadian Agency v Assets Re¬ 
alization Co, 150 NTS 758. 165 
App Div 96-—BCanley Co v Brad¬ 
ley, 259 NTS 278, 145 Mlsc. 286 
Xutant to defraud is not reqaU 
site, where buyer relies on seller’s 
false representations —Pacffic Fi¬ 
nance Corporation v McGowan, 287 
P 189, 105 CaLApp 216 
BadMUtlom 

(1) Statute authorizes redhibition 
for Innocent misrepresentation as to 
'quality” of thing sold. Inducing the 
sale, although there la no "vice or 
defect” in the thing sold.—'Kardis 
V Barrera, 186 So 185, 17 LaApp 
488 

(2) Redhibition for breach of war¬ 
ranty see infra 9 100 

4? US—In re Rpsteln, DOArk.. 

109 F 874 
55 CJ* p 158 note 6 
Statements to mercantile agency as 
ground for avoidance of contract 
generally see supra § 40 

4& NJT—Wasserman v Franklin 
Trust Co of Paterson, 60 A.2d 807, 
142 NJEq 852. 

55 OJ p 262 note 40 
I Mistake as affecting validity of as- 
i sent see supra 8 36. 
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§§ 95-97 


will afiFord a ground for rescission,*® and it may be 
said that generally the other party must not have 
acted on the agreement to such an eactent that a 
rescission wotdd be to his prejudice.®® 

§ 96 - Insolvency or Bankruptcy 

Mere Insolvency of the buyer is Insufficient to war¬ 
rant rescission of a contract of sale, especially where 
there Is no fraud or where the seller has declined to take 
proffered security 

Mere insolvent of the bujer is insufficient to 
warrant resassion of a contract of sale,®i especially' 
where there is no fraud®® or the seller has declined 
to take proffered security ®® On the other hand, at 
least where the rights of innocent third persons have 
not intervened,®* the contract may be rescinded for 
msolvency of the buyer accompanied by false repre¬ 
sentations of solvency,®® a fraudulent mtent not to 
pay,5® or lack of reasonable eaqiectation of ability 
to pay ®7 If the sale is induced by the buyer’s false 
and fraudulent representations as to matenal facts, 
it is not necessary that there should be an intention, 
on the part of the buyer, not to pay for the goods 


in order to entitle the seller to rescmd.®® In the ab-* 
sence, however, of such a representation, an inten¬ 
tion to cheat or not to pay is essential to constitute 
the requisite fraud.®® Where the purchase is made 
with a hope to be able to pay and an mtent to pay if 
possible, the fact that the purchaser fails to disclose 
his financial condition to the seller, who makes no 
inquiry and is not misled by any misrepresentations, 
does not constitute fraud such as is necessary for 
resassion ®® In order that the rule may apply there 
must be actual msolvency.®®* 

The subsequent insolvency of the buy^er is not 
ground for rescission, where the contract of sale is 
executed.®® 

Bankruptcy Where either the buyer or seller 
is adjudicated a bankrupt after the making of the 
contract and while it is still executory, and neither 
he nor the trustee can perform, there is an antiapa- 
toiy' breach which justifies the other par^ m re- 
scmdmg ®® 

§ 97 -Failure of Consideration 

A contract of sale may be rescinded for an entire 


49 HI —Steinmeyer ▼ ficliroeppel, 
80 NBL 664 226 Bl 9, 117 Ain.SJEt 
284, 10 L.RJL.NS. 114 
55 C J p 262 note 41. 

Mistake of seller in performance see 
infra 5 100 
lOstake of one paartj 

(1) Where mistake Is that of only 
one of the parties it must be accom¬ 
panied by a showlnff of such uncon- 
seientious conduct on the part of the 
other party cls to amount to fraud, 
and where the mistake is entirely 
due to the nesUsence of the mis¬ 
taken party, equity wm not usuaUy 
intervene.—Wasserman v Franklin 
Trust Co of Paterson, 60 A.2d 807, 
142 NJJEq, 852 

(2) Mistake due entirely to party 
aeeklnff rescission was held to con¬ 
stitute no ground therefor—Stem v 
Ace Wrecking Co., DCMunJLpp., 88 
A.2d 626 

Steaographio mistake In preparing 
contract was held not ground for 
rescission.—Baker v Ward, 250 NW I 
109, 217 Iowa 681. 

5a NJ—Scott V Hall, 48 A. 60, 68 
NJTLaw 42. 

SI. Iowa.—J J Smith liumber Co 
V Soott County Garbage Reducing, 
etc., Co, 128 NW 389, 149 Iowa 
272, 80 IiJEtAu.NS., 1184. 

55 C.J p 262 note 44. 

Insolvency of buyer. 

As excusing deUvery see infra 5 
210 

As ground for retaking property 
see infra S 412 


89. Mich.—Illinois Lieather Co v 
Flynn, 65 NW 519, 108 Mich. 01 
56 CLJ p 262 note 45 
S3. Ga.—Boone v Collins, 48 Ga. 
278 

54b US—Donaldson, Assignee v 
Farwell, CCWis, 98 US 681, 23 
L..Bd 998 

Me.—^E>yrene Mfg Co v Burnell, 144 
A. 649, 127 Ma 508 
Mass —^Thomas B. Hogan, Ino. v 
Berman, 87 N.B.2d 742, 810 ufmmm 
259 

55. US—In re J F Growe Constr 
Co., DCNT, 256 P 007 
55 C J p 262 note 48 

sa US —^Donaldson, Assignee v 
IFarwell. CCLWia., 98 US 681, 28 
Ii.Ed. 998 

Mass.—Thomas B. Hogan, Inc., v 
Berman, 87 NB.2d 742, 310 Mass. 
259—^Donovan v Cliffoi^ 114 NB. 
681, 225 Masa 485—Phlnney v 
Friedman, 118 NE 285, 224 Mass. 
581—Watson v Silsby, 48 NJS. 
1117. 166 Masa 57 
55 C.J p 262 note 49 

87. Ala—McKensie v Rothschild, 
24 So 716 119 Ala 419 
NY ^Johnson v Monell, 2 AbbJDec. 

470, 2 Keyes 655 
Evldenoe of latsat mot to pay 
If one buys goods in his business 
under drcumstances which indicate 
that he can have no reasonable ex¬ 
pectation of ever paying for them, 
when he holds himself out by his 
manner of doing business as a man 
of ample property, this is evidence 
from which a Jury may infer that he 
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buys with an intention not to pay for 
them.—Watson v Silsby, 48 NJl 
1117 166 Masa 57 

8 & US —In re Independent Coal 
Corp CCA-NT., 18 F2d 1, eex^ 
tiorari denied Empire Coal Min. Co 
V Updike, 47 SCt. 764. 274 US. 
750 71 LuEd. 1831—In re Shermaxu 
CCLAJTY, 18 F2d 121—In re New 
York Commercial Co., C.CJLNT., 
228 F 120 

59. US—In re Independent Coal 
Corp, CCA-NY 18 F2d 1, cer¬ 
tiorari denied Empire Coal Min. 
Co V Updike 47 SCt. 764, 274 U 
S 750. 71 L..Ed. 1331—In re Sher-^ 
man, aC«AN Y, 13 F2d 121—In re 
New York Commercial Co., CCJU 
NY, 228 F 120 

6 a Masa—’Fhinney v Friedman. 
118 NJBL 285, 286, 224 Masa 581— 
Watson V Silsby, 48 NH. 1117, 163 
Masa 67 

R.L—^Dalton v. Thurston. 7 A, 112, 

16 R.L 418 

61. Va—Virginia Unlv v Snyder, 
42 SB 887, 100 Va S67 
65 C.J p 262 note 51 

69. US—Florence Mia Co v. 
Brown, Ohio 8 SCt 581. 124 US 
885, 31 I^Bd. 424 

Ry—Holland v Cincinnati Desiccat¬ 
ing Co 30 SW 972; 97 Ey 454 

17 Ky Lb 316 

63. U S —In re J F Growe Constr. 

Co, DONY, 266 P 907 
Me—Checkeway v Pejepscot Paper 
Co, 146 A. 244, 128 Me 168 
Rescission for breax^ of contract 
generally see infra 59 98^-100 
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or substantial failure of eonsideratlon, unless such fail¬ 
ure Is due to the fault of the party seeking to rescind 

A contract of sale may be rescinded for an en¬ 
tire failure of consideration,®^ provided such fail¬ 
ure 15 not due to the fault of the party seeking to 
rescind,®® but not for a partial failure of con¬ 
sideration®® unless it IS substantial or material®^ 
The fact that the market price of goods sold falls 
below the contract price before full delivery has 
been made has been held not to entitle the buyer 
to avoid the contract®® 

Breach of express warranty may come within the 
purview of a statute authorizing rescission for 
a failure of consideration ®® 

Where property delivered ts worthless to the buy¬ 
er for the purpose for which it was purchased,^® 
to the knowledge of the seller,^! the buyer ma}* re¬ 
scind, pnnuded, according to some authorities, 
the property is also worthless to the seller 


77 C J S 

§ 98. —- Breach of Contract or Condition 
m General 

Substantial nonperformance or breach of a contract 
of salo may afford grounds for rescission 

A failure or refusal of one party to a sale of 
personalty to perform accordmg to the terms of the 
contract may authonze the other to resand the 
contract,^® unless the contract provides otherwise ,^4 
but a contract of sale may not be resanded for 
every breach thereof 7® The breach must be so 
subs^tial and fundamental as to defeat the ob¬ 
jects of the parties in making the agreement ,7® 
a slight or partial neglect on the part of one of the 
parties to a contract of sale to observe some of 
the terms or conditions thereof will not justify the 
other party in at once abandomng the agreement 
and a breach hy a third person of his contract with 
the buyer does not authonze the bu>er to resand 
the contract of sale^® A party who is himself in 
unexcused default of an essential provision of the 


M lau —^Losecco v Gregory. 32 So 
9S5 108 La. 648 
S5 C J p 262 note 55 
Failure of consideration as ground 
for action to reco\ er price paid see 
infra S 40L 

Inadequacy or exeesaiveness of con¬ 
sideration as affecting validity of 
contract see supra I 21. 

Wfldflv statute 

US—Lazarev v Arnold Schwixin & 
Co.. CATenn.. 188 F2d 678, cer¬ 
tiorari denied 71 SCt. 494. 840 U 
S 932, 95 L.Ed. 672 
Cal.—Mettler v Vance. 158 P. 1044. 
80 GalApp 499 

65. Mbnt.—^Polich Trading Co v 
Billings Hudson Terraplane Oo, 
137 P 2d 661. 141 Mont. 446 
MUira to demand delivezy 
Wliere automobile buyer, given op¬ 
tion by contract as to date of deliv¬ 
ery. did not demand delivery until 
after it became Impossible for seller 
to make delUery buyer was not en¬ 
titled to rescind contract for failure 
of consideration because of failure 
to deliver automobile.—Polich Trad¬ 
ing Co. V Billings Hudson Teirar 
plane Oo., 187 P2d 661, 114 Mont 
446. 

68L Del —Stelwagon v Wilmington 
Coal Gas Ox. 42 A 449, 16 DeL 184 
55 OLJ p 262 note 56 

87. Pa.—Selig v Rebfnas, 45 A 919, 
195 PA 209 
55 G-J. p 262 note 57 
OoBsUUratlon entire and not sjppoir- 
ttonabU 

Or.—Flubrer v Brambl, 77 P.2d 824, 
158 Or. 694. 
undear statute 

US—Lazarov t Sdbwhm St 


Co. C ATenn., 188 F 2d 678 certio¬ 
rari denied 71 aCt 494. 840 US 
932. 95 L.Ed. 678 
Misrepresentations 
Where buyer relies on misrepre¬ 
sentations as to quality and fitness 
of machine concerning which he is 
wholly ignorant failure of consider¬ 
ation exists either in whole or in 
part regardless of motives of seller’s 
agent in making mlsrepresentatlona 
—Stallings v Moores Tex.CivApp., 78 
SW’2d 562 

88. XT—In re Bimer, 282 NTS 
257, 155 Mlse. 722 

69 Cal,—^Hot-N-Eold Corporation v 
Todd. 288 P 687 105 CalApp 718 
—Harron v Sisk. 127 P 855 19 
CalApp 628 

Breach of warranty as ground for re¬ 
scission generally see infra S 100 
Warranty of title aa to motor vehldls 
NJ—Stein V Scarpa, 114 A 245, 96 
NJTLaw 86 

7a Tex.—Oorpns SwOm cited In 
Bedner v Dunigan Tool St Supply 
Co.. 180 aw 2d 919. 920, 142 Tex. 
663 

55 CJ p 263 note 59. 

Kotos vehiole 

N C.—Williams ▼ Dixie Chevrolet 
Co. 182 SJSL 719, 209 NG 29 
Oooopsaoy of building impossible 
Where a building and its contents 
were purchased on condition that the 
seller obtain aa extension of the 
lease of the land on whiOh the build¬ 
ing stood, the purchaser to occupy 
the premises for the transaction of 
business, failure ot the seller to ob¬ 
tain such aa extension of lease or to 
obtain consent of the landlord to Ihe 
purchaser’s ooeupaney resulted in a 
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fcdlure of consideration for which the 
purchaser could rescind, since with¬ 
out such occupancy the building was 
of no value to the purchaser—^Fluh- 
rer v Bramel. 77 P2d 824. 158 Or 
694 

71. Tex.—Bedner v Dunigan Tool & 
Supply Co. 180 SW2d 919 142 
Tex. 668—^HallC Co v Jones. Civ 
App., 169 S.W 906, error refused. 

72. Vt.—^tna Chemical Co v 
Spaulding, etc., Co., 126 A 582, 98 
Vt. 6L 

73. NT—Graves v White, 87 NT 
463 

7A Ark.—^Interstate Grocer Co v 
Colorado Milling St Blevator Oo. 
135 SW2d 661 199 Ark. 645 
Validity of provlsioBS 
A Clause, in sale contract, provid¬ 
ing that it is severable as to each of 
more than one installment of goods 
stipulated therein to be shipped, and 
that either party’s breach or default 
as to any Installment shall not give 
other party right to cancel contract 
is legitimate and enforceabla—^Inter¬ 
state Grocer Go v Colorado Milling 
St Elevator Co, supra. 

78. Wis.—Blampmann ▼ JMcInemey, 
46 NW2d 205, 258 Wis. 482. 

7a HI.—Unique Wat<fii Crystal Co 
V Eotler, 99 !NE.2d 728. 844 HL 
AOP 64—Sampson v Mans, 98 N 
E.2d 623, 343 HLApp 845 
Wis.—^Eampznann v. IMcIhemey, 46 
NW2d 205, 207, 858 Wis. 432 

77. HL—BushnelX Cheater, 203 

HLApp 229 

7a Mass.—Bristol Mfg Co T Arkr 
Wright Mills, 100 NJO. 65, 218 Masa 
172. 
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contract cannot rescind the contract for a default 
by the other party 

§ 99 -Breach of Contract or Condition 

by Buyer 
a. In general 
b Nonpa>'ment of pnce 

a. Ih General 

A material breach of the contract of sale by the 
buyer may constitute ground for rescission by the seller 

The seller may rescind the contract of sale where 
the buyer has committed a material breach of the 
contract or a condition thereof,so as where the buy¬ 
er has refused to receu e the goods,si or has failed 
to give orders,S2 or obtain government permits,ss 
as agreed, provided the conduct or language of the 
buyer was such as to evmce an intention to aban¬ 
don or repudiate, or not to abide by, or perform, 
the contract or a material proMsion thereof,S4 or 
to msist, as a condition precedent to performance, 
on new terms different from those contained in 
the onginal contract,S5 and jK-ovided the seller is 
not m default by reason of a pnor substantial 
breach by him s® The failure of the buyer to do 
something which the agreement does not call for 
•or contemplate does not justify a rescission by the 
seller Failure to perform an mdependent prom¬ 
ise or covenant which is madental to the mam 
purpose of the contract does not go to the consid¬ 


eration for the whole contract and does not jus¬ 
tify cancellation of the contract ,^8 also the failure 
of the bu>er to perform a subsidiary promise wnthin 
the time stipulated will not justify a rescission by 
the seller where the stipulation as to time is not 
an essential or substantial part or term of the con- 
tract.88 

Contract to supply all buyer needs of a certain 
commodity may be rescinded by the seller where 
the buyer orders more than is needed in his busi¬ 
ness during the contract period,®® or where he 
buys material amoimts from other persons,®^ unless 
the seller is unable to supply all that is needed, 
and the contract expressly allows purchases from 
others in such case ®2 

A statute pro\*iding that ffie seller may rescind 
where the goods have not been delivered to the 
buyer, and the buyer has repudiated the contract to 
sell or sale, or has manifested his inability to per¬ 
form his obligations thereunder, or has committed 
a matenal breach thereof, is permissive, rather than 
mandatoiy, m character,®® and is declaratory of 
the common law®'^ Such a statute has been held 
to be limited to cases of technical rescission.®® The 
profusion relating to delivery has been held to re¬ 
fer to any undelivered portion of the goods, and 
to permit total resassion as to the balance of the 
contract obligations by a seller who has made punc¬ 
tual delnery of part of the goods ®® 


‘7a. TTSw—Peter Fox Bre'wing 06 ▼ 
Collins, CA.Okl 177 F2d 1008— 
Robberson Steel Go v Harrell and 
Stebblns, CJLOkL, 177 F2d 12. 
P er fo r mance or offer io pacform 
must be established by the party 
«eekinff to rescind.—^Racca v Zwan, 
Zja.App, 194 So 68 

ffOL Mass.—Lander v Samuel Heller 
Leather Co, 60 NSL2d 962. 814 
Mass 592 

MA—Eannv Wausau Abrasives Go, 
158 A. 828. 85 NH. 41 
Ohio—Avondale Motor Car Co v 
Donovan, 19 NR.2d 521, 60 Ohio 
App 78 

OU—Oocpiui OTcnls otfeed la Black- 
well Oil & Gas Co V Berry's Es¬ 
tate. 74 P2d 878. 876, 181 OkL 459 
95 G.J p 268 note 66 

«L HL—Wight V Gardner, 66 lU. 

94. 

95 Cjr p 268 note 67 

6Si Mass.—Samuels v W R, Miner 
Chocolate Co, 126 K.B. 771, 285 
Mass 812. 

95 0,J p 268 note 68 
nilnxe to order ooatraot auaatity 
US-^^nooo on Co V Union Oil 
Co« CGJLOhlOr 98 F2d 491. 


83. US—Jaslow V Waterbnry Co, 
aCAJTT. 296 F 868 

N T —^Eknpire Lumber CO v Parsbel- 
eky 194 HTS 670, 201 AppDiv 
764 

84. Okl —Corpus Ohrls oitsd in 
Blackwell Oil & Gas Co \ Berrys 
Estate, 74 P2d 878, 876, 181 Okl 
459 

55 C.J p 268 note 70 

86. Okl —Corpus JwOm eiUA in 

Blackwell Oil & Gas Co v Berr 3 r*s 
Estate. 74 P2d 878, 876, 181 Okl 
459 

55 C J p 264 note 7L 

Tender of less thsa eoniraot price 

OkL—Blackwell OU & Gas Co v 
Berry's Estate, 74 P2d 878, 181 
OkL 459 

86 Md.—Shriver OU Co ▼ Intero- 
oean OU Co, 146 A. 228, 157 Md. 
841. 

87 Mo—J W Jenkins Music Go. v 
Wilson, App., 809 S.W. 987. 

88. US—Arrow Petroleum Co. v 
Johnston, aCJLIll., 162 F2d 269. 
certiorari denied 68 S.Ct 158, 882 
U.S. 817, 92 L.Ed. 894. 
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89 nromlse to deliver goods by oer. 
tain date 

Md.—^Adv V Jenkins. 104 A. 178, 138 
Md 86 

90. US—BL D Williams Cooperage 
Co V Scofield, Mo, 115 F 119, 58 
CCJL 28 

9L Ky—O'Bryan v Mengel Co., 6 S. 
W 2d 249, 224 Ey 284 

Tex.—Watson v Magnolia Petroleum 
Co., Civ.App.. 81 SW2d 188 

98. Ill —Pilsen Coal Oo. r West 
Chicago Park Comra, 221 IlLApp. 
162 

93. XT—McDowell v Starobin 
Electrical Supply Co. 176 XTS. 
118, reversed on other grounds 180 
NTS 528. 190 AppJDiv 676 

94. X T.—McDowell v Starobin 
Electrical Supply Ca, supra. 

95. XT—Henderson Tire & Rubber 
Oo V P E. Wilson 6b Sons, 189 
X.E. 688. 285 XT 489 

96. XT —Merchants Refrigerating 
Co V Benjamin Titman Oorpw, 20 
XTS 2d 280, affirmed 24 KT&2d 

i 808. 260 AppDiv 919 affirmed 84 

1 XJEL2dS74,285XT 668 
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§ 99 

b Nonpa^mesit Flics 

Nonpayment of the price when due or within a rea> 
eonaUe time may constitute « ground for rescission by 
the seller 

The seller may have a nght to rescind the con¬ 
tract of sale for nonpayment of the price when 
due®7 or within a reasonable time,®® or for the giv- 
mg of a worthless check®® or note^ in payment, 
but the seller himself must not be in default.® 
However, the failure to pay under one contract of 
sale does not authorize rescission of another con¬ 
tract of sale,® and it has been held in a few cases 
that where the goods ha\e been delivered, a mere 
failure to pay the price is not ground for rescis¬ 
sion.^ 

Essence of contract Where, by reason of the 
contract covenng the entire output of the seller, 
time IS of the essence of the contract, a failure to 
make payment as provided by the contract justifies 
the seller m canceling or rescmdmg the contract.® 


When payment of the price is to be made in advance 
of, or concurrent with, delivery, it is of the es¬ 
sence of the contract,® and a failure to pay in such 
a case is a breach of contract which will justify 
a rescission ^ On the other hand, where the sale is 
on credit, a failure to pay at the stipulated time 
may not be ground for rescission ® 

Installment "WTiere delivery is made in install¬ 
ments, a failure to pay for an installment promptly 
or within the time specified in the contract may® 
or ma> not^® be ground for rescission, whether 
It IS or IS not depends on the arcumstances of the 
particular case,^^ and is usually a question of fact^® 
Particular matters to be considered in determming 
whether a rescission by the seller for nonpayment 
for an mstallment is proper or improper mclude 
such questions as whether the contract of sale is 
entire or severable,^® the default in payment is 
material and substantial or insignificant,^^ willful 
or umntentional,^® with or without cause or justifi¬ 
cation,^® and whether the conduct of the purchas- 


97 Cal—Curtis v Xye, 261 P 747 
86 CalApp 507 
55 C J p 264 note 79 
Effect of nonpasrment generally see 
infra S 288 

Nonpayment as excuse for nondeliv¬ 
ery by the seller see Infra { 210 
98. La.—^Tabary v Thieneman, 27 
LaJLnn. 720 

Tenn.—Cranberry SYierson. 2 

Bazt. 826 

Vaif OEin Sales Aot 

(1) Under the Uniform Sales Act, 
an unpaid seller having a right of 
lien nmy rescind where so provid¬ 
ed in the contract, or where the buy¬ 
er has been in default for an unrear 
sonable time 

Ill—Julius Levin Co v Rosenfleld, 
230 Ill App 136 

Wis—Gedanke v Wisconsin Evap¬ 
orated Milk Co. 254 NW 660 215 
Wia 870 

(2) The seller could not rescind 
where a right to rescind on default 
of buyer was not expressly reserved 
and buyer was not in default an un¬ 
reasonable time —Gedanke v Wis¬ 
consin Evaporated Milk Co. supra. 

99 Oheck sahseguently dishonored 
CaL—Uemateis v Vezu, 193 P 798, 

49 Cal.App 458. 

1. La.—Chastant v Elliott, 27 La. 
Ann. 822 

55 C J p 264 note 82 

8. US— Htai Coal, eta, Co v Em¬ 
pire C6al, eta, Ca, WVa. 118 F 
256, 51 aOA. 218. 

55 C.J p 264 note 88 
Wheve sbller first bxeaolied oonlaraot 
by refusal to make deliveries as re- 
gnired, seller was not entitled to ter¬ 
minate oontraet for buyers failure 
to make payments as required by 


contract.—^Robberson Steel Co v 
Harrell, CLA.Okl, 177 P2d 12 

3. Tex.—Southern Car Mfg, eta, Co 
v Scullln-Gallagher Iron, eta, Co 
CivJlpp, 85 SW 845 

Vt—Auer v Robertson Paper Co, 
111 A. 570, 94 Yt. 478 

4. Iowa.—^Kramer v Messner, 69 N 
W 1142,101 Iowa 88 

Mo—^Roberts v Boulton, 56 MoApp 
405 

5. IlL—Glenridge Coal Co v Marion 
County Coal Co, 205 HlApp 264 

Md.—Sullivan v Boswell, 89 A. 940, 
122 Md. 539 

8. Mont.—^Burden v Elling State 
Bank. 245 P 958, 76 Mont 24, 46 
A.L.R. 906 

56 C J p 264 note 88 
7 Mont—^Burden v Elling State 
Bank, supra. 

55 C J p 264 note 88 

8. Ark.—Colvin v Southern Lumber 
Co, 148 SW 496, 104 Ark. 180 

Ftcrohase on open account 
Where machine was sold on open 
account with buyer to make periodic 
payments, seller could not cancel 
contract on buyer's default in pay¬ 
ment of installments—Osborn v Ir¬ 
win. 9 SR2d 856, 62 GaApp 769 

9. US—^Robberson Steel Co v Har¬ 
rell, CLA.Okl.. 177 F2d 12 

Mich.—Wolverine Packing Co v 
Hawley. 231 NW 617, 251 Idich 
215 

NJ—^Dun & Bradstreet v WUsonite 
Products Co, 81 A.2d 45. 180 NJ 
Law 24 

55 CJ p 265 note 91. 
gpeoUlo agreement 
An agreement for the sale of coal 
which provided that the failure to 
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make the first payment should render 
the agreement void, where no money 
was tendered until five months after 
the day pointed out, and not until 
two months after the formal notice 
of forfeiture, was properly canceled. 
—^Russell V Stewajrt, 68 A. 771, 204 
Pa.St 211 

10. Wash —Nott-Atwater Co v Bei> 
ry, 261 P 890 145 Wash. 640 
55 CLJ p 265 note 92 
11 Wia—Gedanke v Wisconsin 
Evaporated Milk Co, 254 NW 660 
215 Wis. 870 
55 C.J p 265 note 98 
Trader TTnifona Sales Aot 
Wis—Gedanke v Wisconsin Evapo¬ 
rated Milk Co, supra—(Berber v 
Ogle Coal Co, 218 NW 861, 196 
Wia. 578 

12. Masa—^Lander v Samuel Heller 
Leather Co, 50 NE2d 962, 814 
Mass 592 

Wis—Gtedanke v Wisconsin Evapo¬ 
rated Milk Co, 254 NW 660, 215 
Wis 870 

13. UtcJi.—^Tucker v Billing, 5 P 
564 8 Utah 82 

55 C.J p 265 note 94 
Contract of sale as entire and severar 
ble generally see supra 9 77 

14. US—Swinehart Tire, eta, Co 
V William Whitman Co, C CA. 
Ohio, 266 F 45 

55 C.J p 265 note 95 

15. Cal — Jensen v Goss, 179 P 
225, 89 CalApp 427 

NT—Alden Coal Mining Co v C 

li. Amos Coal Co. 171 NT& 980 
55 OJ p 265 note 96 

13. Vt.—Auer v Robertson Paper 
Co.. Ill A. 570, 94 Yt. 478. 

55 CJ p 266 note 97. 
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er IS or is not such as to show an intent to abandon 
or renounce the contract^^ 

§ 100. Breach of Contract or Condition 
by Seller 

a. In general 
b Failure to dehver 
c Failure of, or defect in, title 
d. Variation in quanh^ 
e Defect m quality 
f Breach of warranty 
g Sales of motor \ehicles 


a. In Gfreneral 

A material or subatantlaf br^idh &f ihS contract of 
aale by the aeller may constitute ground for rescission 
by the buyer 

The right of a bu>er to resand a contract of 
sale may be based on the fact that he has not re- 
caved what he bargained for^s Thus, the bu>- 
er may resand the contract of sale when there 
has been a breach of the contract or of a condition 
thereof b> the seller,!® provided the breach was in 
some substantial particular going to the essence of 
the contract,®® and the conduct or language of the 
seller was such as to show a disposition or mtent 
to abandon or repudiate the contract®! If the 


17 us —^Monarch Cycle Mfg Co 
V Royer Wheel Co. Ohio. 106 F 
824. 44 C C A. 628 
25 C J p 265 note 98 
jLots of repnfllatloa by buyer 

Generally, where the buyer unjua- 
tiAably or persistently refuses pay¬ 
ment or is so negligent as to indicate 
intention not to comply strictly with 
the contract, the seller may regard 
the attitude of the buyer as a repu¬ 
diation of contract which entitles 
seller to rescind.—Gedanke v Wis¬ 
consin Evaporated Milk Co. 254 N 
W 660. 215 Wls 870 
ia TTS—^Union Indemnity Oo v 
Home Trust Co. CCA.MO. 64 F 
2d 906 

JLrlz.—^Pratt-Gilbert Co ▼ Renaud. 

218 P 400. 24 Ariz. 79 
Idaho—West v Prater. 67 P3d 278 
67 Idaho 583 

Lol —Kardis v Barrere. 186 So 185, 
17 LsuApp 488 

ISTT—^ECarriss v Tams Lemoine & 
Crane 179 IHE 476. 258 NY 229 
IB Iowa.—NIederhauser v Jackson 
Dairy Co 287 NW 222, 218 Iowa 
285 

Kan.—Diehl v Barker. 20 P8d 684, 
187 Ran. 256 

Mass.—^Lander v Samuel Heller 
Leather Go. SO KB.2d 962. 814 
Mass. 592 

55 CJ p 265 note 89 
Fiffect of nonoompllance with bulk 
sales statutes on rights and liabili¬ 
ties as between seller and buyer 
see Fraudulent Conveyances 5 485 
Fecfozmaaioe by sSUer isapossible 
Or—Fluhrer v Bramel, 77 P2d 824, 
158 Or 694 

BeUec’s sefusal to mate proper for¬ 
mal oontraot contemplated by prelim¬ 
inary agreement avoided sale and 
gave buyer right to rescind.—Rolg v 
Electrical Research Products, G.C.A. 
Fuarto Rioo, 57 F 2d 689 
Xease for bfudness sdU 

(1) Where a sale of a business is 
dependent on the obtaining by the 
buyer of a lease from the owner of 
the premises on which the business 
is conducted, the buyer is entitled 


to rescind the contract if he Is unar 
ble to obtain a leasa 
Ala—Kennedy v Collins. 35 So 2d 92 
250 Ala 603 

Pa—^Elsasrian v Baltimore Markets 
71 A.2d 840, 166 PaSuper 400 
(2) Purchaser of a business which 
he knew was conducted on premises 
not owned by the seller, however 
could not rescind the contract of sale 
on the theory that the seller had 
agreed orally to obtain a new lease 
for the premises where there had 
admittedly been no discussion as to 
the terms of the new lease—Kadair 
V Serack, 63 PaDist & Co 27 
BetaUiig by sdUes 
Buyer of furniture bought under 
severable agreement for lease of 
apartment and sale of furniture 
which did not give seller right to re¬ 
possession of furniture in case of de¬ 
fault was held entitled to rescind 
contract for sale of furniture where 
seller obtained receiver to take pos¬ 
session of leased premises and of 
fumitura since possession was ad¬ 
verse to that of bu>er—Harden v 
Collina 63 P2d 228. 90 Utah 288 

Statement descriptive of thing 
sold, if intended to be part of con¬ 
tract. is a “condition** on failure of 
which purchaser may repudiate — 
luliucci V Rice, 82 A.2d 459. 180 N 
J Law 271—Wolcott, Johnson & Co v 
Mount. 86 N J Law 263, 18 Am R. 438. 
affirmed 88 NJLaw 496, 20 AjoLR. 
425 

▼oliuitaxy sazrender of property by 
buyer 

Where property, pur^iased under 
an act of sale which contains stipu¬ 
lation that on default in payment of 
any of purchase-money notes all 
would become due and exigible, was. 
on default, voluntarily surrendered 
to prevent detertoratlon firom use 
purchaser was held to have done 
voluntarily that which he could have 
been compelled to do. and no cause of 
action for annulment of sale result¬ 
ed firom such taking—Eagle Trading 
Go. V Delta Motors Co, 108 So 182 
157 La. 882, followed in Eagle Trad- 

7Q1 


ing Co V Abbott Automobile Co., 108 
So 188, 157 La. 887 

aOm Fla.—Givens v Vaughn-Griffin 
Packing Co.. 1 So 2d 714. 146 Fla. 
575 

HI -i-Unique Watch Ciyatal Co v 
Kotler. 99 NR2d 728. 844 IlLApp 
54 

55 C.J p 266 note 1. 

Seller’s fsBore to proonre collision 
Insnxaiioe on automobile sold to 
plaintiff as provided in contract be¬ 
tween parties was such breach as 
entitled plaintiff to rescind contract 
and be placed in statu quo—Turner 
V C C Disher Chevrolet Co. 188 S E. 
742 209 NXJ 587 

Breach of odUateral agreement^ not 
part of contract of sale, la no ground 
for rescission of the contract of sale 
—^Beam Motor Car Co v Narer, 118 
A. 401. 141 Md. 187 

81. Arlx.—Glasple v Williams. 51 P 
2d 264. 46 Aria. 88L 

56 C J p 266 note 2 
Antlolpatoiry breach 

(1> Where seller, after accepting 
buyers order for machines, refused 
to recognize his obligation to ship 
any machines at price specified in 
order, there was an anticipatory 
brea^ of the contract and buyers 
had right to treat renunciation as 
breach, of entire contract—Termil- 
lion V Marvel Merchandising Co 
Ky.. 284 SW2d67S 

(2) Seller’s submission of an em¬ 
ployment contract not strictly in ac¬ 
cordance with terms specified in 
agreement for sale of business re- 
qulring seller to obtain employment 
contract with third person, and state¬ 
ment to buyer that the agreement 
with third person “is the best agree¬ 
ment I can get otherwise the deal 
Is off** constituted an anticipatory 
breach by seller which warranted 
buyeT*8 reaciaaion of the contract be¬ 
fore time for settlement fixed in the 
contract, but this was not true where 
contract was a tentative proposal and 
was submitted merely for buyer’s ap¬ 
proval or disapprovaL—Miller A Sons 
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bu>er IS first in default and remains so without 
making any offer of reparation, he cannot rescind 
the contract for a breach of the contract by the 
seller ** 

Agreement to repair In the absence of a war¬ 
ranty of quality, the failure of the seller to carry 
out an agreement to keep the goods sold m repair 
has been held to constitute no ground for rescis¬ 
sion.** Where, after delivery of the property and 
passage of title thereto to the bu 3 er, it is returned 
to the seller for repairs, a breach of the agree¬ 
ment to repair and redeliver the property to the 
buyer is not ground for rescission of the sales con¬ 
tract hy the buyer ,2^ nor does it constitute a re¬ 
scission of such contract** 

Agreement not to compete Where the seller of 
a busmess thereafter engages m retail business of 
the same nature within a certain territory, in viola¬ 
tion of his agreement not to do so, and the transfer 
of the good will, trade, and custom of the seller’s 
business was the dominant purpose of the contract, 
the buyer may rescmd ** 

Delwery of wrong article Ordinanly the buyer 
may rescind where the seller delners, or offers to 
deliver, something different from that a^eed to be 
dehvered,*^ but a delivery of the wrong article by 
xmstake,** or an inclusion by mistake in the goods 


delivered of some that were not purchased,** will 
not justify rescission 

Exclusive sales contract A violation by the sell* 
er of his agreement not to sell to other dealers, or 
to give the buyer an exclusive market, within a 
certain territory, is, according to some authorities, 
ground for resassion,** but other authonties take 
the opposite view,*^ and still other authonties hold 
that ^e breach is not ground for rescission unless 
it injures the buj-er by pre\entmg him from making 
sales at satisfactory pnces ** 

Resale of property A resale of the property by 
the seller to a third person is or is not a repudia¬ 
tion by the seller authorizing a rescission by the 
buyer accordmgly as the resale is before the time 
for performance has arnved** or is after tiie buyer 
has refused to perform and for the purpose of 
protecting the seller’s interest under the contract*^ 

Demand for payment Premature demand for 
payment is not ground for rescission** where the 
seller offers and is willing to carry out the con¬ 
tract** Howe\ er, an unequivocal demand for pay¬ 
ment greater than that recited in the contract has 
been held to entitle the buyer to rescind,*7 the 
buyer also may resand where the seller not only 
attempts, without nght, to make acceptance of a 
draft a condition to obtaining possession of the bill 


BBLkerv Oo v Sellkowitz. 6$ A.2a 441 
4 3rJSQper 97 
Opportoaitgr to zoBiofly a«f«ot 
Dealer timely complaining that ra¬ 
dios were unsatisfactory and sivinsr 
seller opportunity to remedy defects 
could return radios and rescind sale 
—Kodel Radio Corporation v Shuler, 
181 So 468, 171 La. 469 
Cttronmstaaoes held not to authozlse 
rescission 

Ark.—Swetcoff v Felts, 125 SLWSd 
468, 197 Ark. 876 

Ga.—Osborn v Irwin, 9 S.B 2d 856, 
62 Ga.App 769 

Mass.—Bradley Lumber 4b Mfs Oo 
V Cutler, 148 NEL 101, 258 Mass. 
87 

Tex.—Hooper v Bell, CivApp, 210 
SW2d 870, refused no reversible 
error 

Wash.—'Robinson v Pusret Electric 
Weldinff Co„ 290 P 405, 162 Wash 
626 

55 C.J p 266 note 2 [bj 
82. Arlx.—Joshu V. Wahl, 228 P.2d 
755, 71 Arlz. 418 

Mo.—Meyer MiUinff Go. ▼ Baker, 
48 SLWAd 794 828 Mo 1246 
28. Ma.p—Welkner v Dl Carlow 27 A. 
2d S5L 181 Md. 15 

26. Oa.—Oabom v Zrwin, 8 SJOM 
856, 62 Q9LA9P 769 

2& Ga.—Osborn v. Irwin, supra. 


28. KT—Buffalo Builders’ Supply 
Co V Reeb. 159 NE. 899, 247 N 
T 170 

27 Kan.—Ctorpus Jhxls igaoMl in 
Ziesrelmeier v Allis-Chalmers Mfg 
Co. 66 P2d 887, 889, 145 Kan. 652 
55 C.J p 266 note 8 
m&der TTBlfozm Sales Aot 
US—^Union Indemnity Co v Home 
Trust Co, C-CJLMo, 64 F 2d 906 
88. NT—Miller v Benjamin, 87 N 
E. 681 142 NT 618 
Pa.—Qithens v Zom, 1 WldyNC 
118 

29 Mich.—De Graff v Byles, 29 N 
W 487 68 Mi<^ 25 
55 CJ p 266 note 6 

SO Okl—Fine v H. ft H. Pioneer 
Savings Stamp Co, 188 P8d 985, 
191 Okl 685 

Or—Rice v l«evinger, 18 P2d 231, 
141 Or 418 
55 ajr p 270 note 65. 

81. Vt—Tldmor Bros v Evans 102 
A. 1081, 92 Vt. 278, UEULIOISC 
1025 

Wls.-<Tnft8 V Weinfeld, 60 NW 992, 
88 Wis. 047 

88. US —Mayo V American Malting 
Co., Va., 211 F 945, 128 aCLA. 443 

88. U S.—Smiley v Barker, Wyo, 88 
F 684, 28 G.CJL 9—Leahy v Lob- 
; dell. Mich., 80 F 665. 26 C.CLA. 75 
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86b Wls—Pratt V S PVeeman. etc.,. 

Mfg CO, 92 NW 868, 115 Wls 648. 
55 C.J p 270 note 64 

35. Mo—^Drake Hardware Co v 
Wall, 5 SW2d 1109, 222 MoJbpp. 
888 

n&tent to repudiate 
Where purchase price of goods was 
to be paid on delivery, but seller 
suggested buyer remit before deliv¬ 
ery, it was held that, in order to Jus¬ 
tify buyer’s rescission, burden was 
on buyer to show seller Intended to 
repudiate contract—Herlin-tPatterson 
Lumber Co v EufSula Hardware Co, 
101 So 628. 211 Ala. 687 

88. La.—Missouri Paint eta, Co. v 
McCammond, 2 LaJbpp 44. 
Withdrawal of demand 

Contractor’s wrongful demand for 
substantial payment before installa- 
tion of fiztnres for defendant did not 
Justify defendant In terminating con¬ 
tract where contractor withdrew 
from his position and contract was 
thereafter kept alive by acts of par^ 
ties.—Carlson, Holmes ft Bromstad v 
M. I. Stewart ft COb, 264 NTS 277, 
147 Misc. 607, affirmed 288 N.TS. 
480, 246 AppJ>iv 522. 

87. Ohio—Clark v Ohio Prefabri¬ 
cated Homes Corp.. App, 84 N.E.2d. 
25L 
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of lading, but also, on return of tbe unaccepted 
draft, reasserts the right to require acceptance 
and notifies the carrier to hold the goods 

Two or more contracts Where there are two 
separate and distinct contracts of sale between 
the same parties, a breach or alleged breach of one 
hy the seller does not justify a rescission of the 
other by the bujer,®® but where, after partial de¬ 
livery, two contracts of sale are merged into a sub¬ 
sequent one, the contracts are sufficiently connected 
to make the seller’s violation of the first contract 
suffiaent ground for the buyer’s cancdlation of the 
third contract^® 

• 

b FaQnie to Deliver 

Failure or refusal of the teller to deliver In accord- 
«nee with the contract may constitute ground for re¬ 
scission by the buyer 

Ordinarily, the buyer may rescmd if the seller 
fails or refuses to make delivery of the goods in 
accordance with the terms of the contract,*! but it 
IS otherwise if the failure to deliver is due to no 
fault of the seller,*^ and it has been held that 
failure to deliver one of several articles covered 
by a contract of sale will not entitle the buyer to 
resand.*® 


Tune Failure to dup or ddiver within the prop¬ 
er time for shipment or delivery is ground for re- 
sassion of a contract of sale,** unless time is not 
of the essence of the contract.*® Where no time 
for delivery is speafied in the contract, the buyer 
ina> resand for a failure to deliver within a rea¬ 
sonable time ** There can be no proper resassion 
on this ground where delivery is made within the 
time allowed by the contract*^ A contract pro- 
\iding for delivery on a certam date or as soon 
thereafter as practicable may not be canceled for 
delay which is suffiaently eicplamed.*® Wliere, as 
considered mfra § 259, title passes on delivery 
to the earner of goods consigned to the btyer, and 
the delivery to the earner is prompt, the buyer may 
not resand because of delay in transportation due 
to the negligence of the earner *• Where the sell¬ 
er of goods has s^eed to furnish a show case 
therefor, a failure to deliver the show case the 
very moment the goods are dehvered is not of it¬ 
self suffiaent to warrant rescission ®® 

Installment Accordmg to the arcumstances of 
the particular case,®! a default in delivery of an 
mstallment, under a contract providing for deliv¬ 
ery in installments, may,®® or may not,®® be ground 
for resassion by the buyer 


aa. Hd.—Hazel Hill Cannlnf Oo ▼ ' nasuage to Imareir 
Boberta. S9 A. 424, 129 Ud. SOS i Wliere the cost of building increas¬ 
ed in winter, and buyer bought hous- 


as Ean —Rock v Qaede, 207 P 828, 
111 Kan. 214, 27 A.L.R. 1152 
Hass—^Hanson v Wittenberg, 91 N 
B. S83, 206 Mass. 819 


es from distributor for Investment 
purposes, a delay in deUvery from 
October 20 to December 1 gave buy¬ 
er sufficient justification for rescis< 


40. Mo —Buhler Mill, eta, Oa v sion of contracts for purchase of 
Jolly, 261 SW 858, 217 Mo.App. houses—^Thayer v Hyne, 48 KW2d 
240 . 498 259 Wia 284. 


41. Va—Richmond lisather Mfg Co 
V Fawcett, 107 SR 800, 180 Ya! 
484 i 

65 G.J p 266 note 11. 

Failure to deliver as ground for ac¬ 
tion to recover i>rice paid see infra 
i 495 

4«. ITS—Baltimore, etc., R. Co v 
Steel Rail Supply Co., Pa., 128 F 
655, 59 CCA. 419 

55 G.J p 266 note 12 

Fault of buyer 

Mont.—Polich Trading Oo v Billings 
Hudson Terraplane Co., 187 P2d 
661, 114 Mont. 446 

48. US —Hansen v Baltimore Pac¬ 
ing, eta, Co, CCMlnn., 86 F 882. 

d4. La—X^evlngston Supply Co v 
Tobin. App, 49 So 2d 688 

HT—Readex Microprint Corp v 
General Aniline & Film Corp., 74 
NTS 2d 618, motion denied 78 K 
T S 2d 522, 191 Misa 414. 

56 C J p 266 note 14 

Time for delivery generally see In- 
fta i§ 147-158- 


Tleaeonable time 

Provision for delivery within a 
reasonable time is a condition for a 
breach of which the buyer may re¬ 
scind.—John F Trainer Co v G Am- 
slnck So Co, 140 HR 981, 286 HT 
892—^Reader Microprint Corp v 
General Aniline & Film Corp., 74 H 
Y S 2d 618, motion denied 78 N Y S 2d 
622, 191 Misa 414. 

When time begins to mn 

Under a contract of sala which 
was not to become effective until ap¬ 
proved by the seUer, providing for 
deUvery within a specified number 
of daya the buyer may not rescind 
for failure to deliver on time before 
elapse of the specified time from the 
date of the seller’s approval, the 
time is not measured from the date of 
the signing of the agreement by the 
buyer—McCreav Automatic Heat. 55 
A.2d 564, 161 FaSuper 545 

46. Wls.—Eampmann v Mclnemey, 

46 H W 2d 205, 258 ma 482. 

55 C.J. p 267 note 16 
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48. Conn.—Galasso v Cowles, 75 A. 

2d 46, 187 Conn. Ill 
DOliveiry when property replaced 
Under a contract for sale of ma¬ 
chinery which was to be delivered 
when it was replaced by other ma¬ 
chinery, a delay in replacing the ma¬ 
chinery did not entitle the buyer to 
rescind where the delay was not the 
fault of either party, the rule re¬ 
quiring delivery within a reasonable 
time was not applicable in such cas& 
—Charles S. Jacobowitz Co v Fergu¬ 
son, 51 SR2d 581, 78 GaJtpp. 589 
47. Ga.—Charles S. Jacobowitz Ca 

V Ferguson, supra. 

HY—Schifl V Wlnton Motor Osr 
Co, 158 HYS. 961, 90 Misa 590 
4B. H Y —American Case, eta, Co v 
Griswold, 125 HYS 4, 68 Misa 
879, reversed on other grounds 128 
H Y & 206, 148 App Div 807 
4a. Tez.—R. R MODonald Co v 
Goldberg, CivJ^p.. 236 SW 226 
80. Ala.—^McAlllsterCbman Co v 
MAthews, 62 So 416, 167 Ala. 861, 
140 Am.SJl. 48 

51. HY—Jauch v Powertown Tire 
Corp, 209 HYS 16. 212 AppJDlv 
826 

55 a J p 267 note 22. 

82. H Y —Wolfert t Caledonia 

Springs Ice Co, 88 HR 24, 195 H. 

Y 118, 21 IiJLA.,H S.. 864. 

55 CJr p 267 note 28 


53. US—Schminke Milling Co t 
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e. Failure of, or Defect in. Title 

A failure of, or a defect In, the title of the teller 
to the property told may conttltute ground for reeelselon 
by the buyer 

The buyer may rescind because of a failure of, 
or a defect m, the fatle of the seller to the property 
sold,®* as where the property is encumbered by 
mortage,®® or by a hen for storage charges which 
the seller has agreed to pay^ Howe\er, where 
the property is not to be transferred until payment 
IS made by the buyer, the fact that the seller is 
without title, or that there is a mortgage on the 
property, at the time the contract is entered into 
furmshes no ground for resassion,®^ unless, on 
tender by the buyer, the seller is unable to comply 
with the agreement.®® A mere dispute as to the 
title is not such a defect as will justify a rescis¬ 
sion.®® A resassion cannot be had where liens, 
if any, arose because of the fault of the buyer m not 
complymg with a statute governing bulk sales,®® 
and, where property is sold subject to encumbranc¬ 
es, the fact that, through inadvertence, one item is 
misdescribed as a chattel mortgage instead of a con¬ 
ditional bill of sale does not warrant resassion 
where it does not appear that the possession of the 
buyer has been, or will be, disturbed because of 
the difference m the diaracter of the instrument®i 

Partnership property Where the seller has suffi- 
aent owner^p to enable him to convey title, a 
claim that the contract may be resanded by the buy¬ 
er because the seller is not the sole owner of the 
property, and another person has an mterest there¬ 
in as a partner, is without merit®® 

Cattle A contract for the sale of cattle may be 
resanded for the refusal of the seller to comply 


with his agreement to deliver a written warranty 
of title ®® The fact that a brand mspector ques¬ 
tioned the title to cattle sold does not authorize 
resassion where the seller thereafter estabhshed his 
title.®* 

d. Vamtion m Onaatify 

A substantial dsflclsn^ In the quantity of ths goods 
tendered or delivered may constitute ground for rescis¬ 
sion by the buyer 

The buyer may rescmd for a substantial defiaen- 
cy in the quantity of goods tendered or delivered,®® 
but not for a deficiency due merely to ordinary loss 
or breakage m transportation,®® or because goods 
sold by lot fall below the estimated quantity, where 
the exact goods purchased are delivered,®^ and 
a failure to ship the required amount dunng a par¬ 
ticular month does not justify cancellation where 
the contract provides that the shipments made each 
month shall constitute a fulfillment of the contract 
for that month.®® Also, the buyer may resand 
where the quantity of goods shipped by the seller is 
in excess of that ordered or contracted for,®® and 
the excess is more than a trifling variation ,7® it 
is otherwise where tihe contract does not obligate 
the seller to deliver exactly the amount speafied.^^ 

e. Defect in (toality 

As a general rule the buyer may rescind where the 
quality of the goods delivered does not conform to repre¬ 
sentations or contract requirements. 

Although there is some authonty to the con¬ 
trary,*^® generally, the buyer may resand where the 
quality of the goods ddivered does not conform 
to representations or contract requirements,^® as 
where the goods are defective.^* However, the 


Diamond Bros., CLC.A.Iowa, 99 F 2d 
467 

S5 CJ p 267 note 24. 

64. Pa.—Mann v Rafferty, 100 Pa. 
Super 228 

Tex.—'Wilde v Liedtke, Civ^App., 281 
SW2d 1009 
55 CJ p 267 note 25 

55. Lia.—Moreau v Chauvln, 8 Rob 
157. 

56;. Minn.—Malone r Minnesota 
Stone Go. 81 NW 170, 36 Minn. 
825 

57. Oai—Maloney v Houston, 197 
P 861. 51 CalJlpp 585 

HL—Weber v Owens, 91 IIIJIlPP 418 

58. Cal.—^Maloney v Houston, 197 
P 861, 51 CaLApp 585 

59. S.C—Computing Scales Co v 
Long 44 SB. 968. 66 S.a 879, 65 
LJELA. 294 

55 CJ p 267 note 80. 


80. Ky—Denton v White, 4 SW2d 
412, 228 Ely 640 

61. Wash.—Higson v Hughes, 180 
P 478, 72 Wash. 862 

68. Mo—Webb v Steiner, 87 SW 
618 118 MoJLpp 482. 

66. Cal—Hull V Ray, 251 P 810, 
80 CalApp 284. 

64. Colo—Hale v Cochrane. 185 P 
980, 24 ColoJ^pp 528 

65. Arlz.—Boyd v Second Hand 
Supply Co, 128 P 619, 14 Ariz. 86 

55 CJT p 267 note 87 

'66. La.—^Hays v Smith, 1 McG 198 

67 Ky —Memhard v Alfred Gabii- 
elsen Co, 5 SW2d 1070, 224 Sly 
288 

55 CJ p 268 note 89 

BstLmated crop 

Fla.—Yaughn-GrifEIn Packing Co v 
Fisher, 198 So 558, 141 Fla. 428 

68. Mich.—Mancourt-Winters Coal 

794 


Co V Ford Motor Co., 210 NW 
244, 286 Mich. 828 

69 Mo—J A. Ruhl Clothing Co v. 
Singleton, 148 SW 529, 161 Mo 
App 366 

70 DL—^Buettner v Samuels, 168 
HLApp 189 

71 Colo—Thaeh v Durham, 208 P. 
2d 1159. 120 Colo 258, 11 A.L.R.2d 
690 

72. Vt.—^EToadley v Houses 82 Vt. 
179. 67 Am-D 167 

78. US —Hartmann-Schneider Go v. 

Farlsh CO. CCJLPa., 7 F2d 561. 

65 CJ p 268 note 45 
Affording opportunity to remedy or 
replace as condition precedent to 
rescission see Infra 9 106 
Bight of iaspeotioa gives buyer a 
right to rescind if the goods are not 
as contracted for—Slndle v Ameri¬ 
can Ry Express Ca, 8 Tennj^pp 694. 
74h La.—Woodward Wight & Co v. 
Cotonio, App., 152 So 886. 
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bu>er may not rescind on this ground inhere the 
property fulfills all representations and contract 
requirements/® nor may he rescind for a \ana- 
tion contemplated by the contract,^® or for a defect 
which can be remedied at a cost which the seller 
agrees to allow as a credit on the purchase pnce/^ 
or for the spoiling of a small portion of canned 
vegetables hy fermentation to which they are sub¬ 
ject and which cannot be foretold by inspection 
It has been held that, in the absence of fraud, the 
buyer may not rescind for a defect agamst which 
the seller expressly refused to give a warranty 79 
Under some statutes the buyer may resand if the 
article proves unfit for the purpose for which pur- 


Defect in installment According to the arcum- 
stances of the particular case,®^ the failure of a 
delivered portion or mstallment of the goods to 
comply with the contract as to quality may/® or 
may not,®® constitute so material a breach as to 
entitle the bu>er to rescind the contract entirely 
or as to the undelivered goods. 

f. Breadi of Warranty 

A breach of warranty may constitute ground for re¬ 
scission of a contract of sale by the buyer 

As a general rule, particularly where a statute 
so pro\udes, a contract of sale may be rescinded 
by the buyer for a breach of warranty/® at least 


chased.®® 

Fa.—Plant Slonr KUls Go t Baxaa, 
100 Fa.Super 890 

SC.—liiQnid Carbonic Co T Codln, 
159 S E. 461. 161 S C 40 
Bight to reject property for defect 
in Quality see infra 9 184 
On sale by saaple, buyer may re¬ 
scind the contract for defects.—Qins- 
berg v Selbest Dress. Inc. Tex.Civ 
ApPt 288 SW2d 621. error refused 
no reversible error 
78. Cal —^Boyles v Eingsbaker Bros. 

Co, 58 P2d 141, 5 Cal 2d 68 
Tenn.—Model Mill Co v Carolina, 
a & O By Co. 188 SW 986, 186 
Tenn. 213L 

55 C J p 268 note 46 
Ttoes and defects not existing be¬ 
fore sale do not authorize buyer to 
rescind.—Qapella v Taulll. lja.App., 
58 So 2d 271. 

78. TT S —International Agilcnltural 
Gorp V Stadler Ohio 212 F 878. 
129 CCJL 64 
55 CJ p 268 note 47 
77 La.—^Twin City Motor Co v 
Pettit. App, 177 So 814 
78. Ky—Memhard v Alfred Gabri- 
elsen Cb.. 5 SW2d 1070. 224 Ey 
288 

79 Mo—Orojean v Darby. 116 SW 
1063, 185 Mo App 586 

80 ND—xnirigv J LCase Thresh¬ 
ing Mach. Co. 250 NW 922. 64 N 
D 189 

Besdssion for breach of implied waz^ 
ranty of fitness see infra subdivi¬ 
sion f of this section. 

8L Fa.—^Monroe v Diamond* 128 A. 

817 279 Pa. 310 
55 C J p 268 note 49 

88. US—Beed & Prince Mfg Co v 
Lear. Inc.. DC Mich.. 78 FSupp 
394, affirmed. CA.. 174 F2d 208 
lOss.—Corpus Jbxls cited in Bed 
Star MiUing Co v Moses, 169 So 
785 787, 176 Miss. 68A 
55 C J p 268 note 60 
Defects 

Where major part of goods ten¬ 
dered by seller is defective and unfit 


for purpose Intended, buyer may as¬ 
sume future deliveries will be of like 
character and cancel contract.—Mon- 
ticello Plywood Box Co v Haney, 
142 So 497. 167 Miss. 622 
Zsf erlor QUaUty 

<1) Where goods of quality inferi¬ 
or to that purchased are delivered in 
earlier Installment, and seller, not¬ 
withstanding buy^s complaint and 
demand for observance of contract, 
continues to ship defective goods 
buyer may cancel contract as to fu¬ 
ture installments —Talley Beflnlng 
Co V Bock Island Beflnlng Co.. 29 
P 2d 117 167 Old 266 

(2) Bujer under contract to buy 
pure milk produced by seller for a 
number of years could rescind con¬ 
tract as a whole during that period if j 
seller persisted in delivering install¬ 
ments of inferior milk, even though 
on inspection later milk might be 
found up to standard required hy 
contract.—Myers v Anderson. 56 P 
2d 87. 98 Colo 394. 

83. Mich.—^Maneourt-Winters Coal 

Co V Ford Motor Co, 210 NW 
244, 286 Mich. 823 

WVa.—^EUlison v Flat Top Grocery 
Co 71 SR 891. 69 WVa. 880 88 
I 1 .BA..NS, 589 j 

Dispute as to quality settled by par- 
ties 

Under contract for sale of fruit 
in carload lots, buyer was held not 
entitled to rescind entire contract for 
failure of first two carload ship¬ 
ments to conform to contract, where 
dispute as to quality of fruit in first 
shipment was compromised by par¬ 
ties and remainder of shipments were 
of specified quality—^Boyles v 
Eingsbaker Bros. Co.. 58 P2d 141, 5 
Cal8d 68. 

84. US—Ernest R Fadler Co v 
Hesser. CCA-Utah* 166 F2d 904— 
Ford Motor Co v. Cullum. C.CJL 
Tex.. 96 Fid 1, certioraxi denied 
59 act. 89. 805 U S 627, 88 LJSd. 
401—George A. Ohl Co v A. L. 
Smith Iron Worka^ CLCLAMaas., 66 

795 


F2d 98—Beed & Prince Mfg Co 

V Lear, Ina. DC.M!ch., 78 FSupp 
894, affirmed, CA.. 174 F 2d 208 

Ark.—Siegel Elng ds Co v Penny & 
Baldwin, 2 SW2d 1082, 176 Ark. 
886—Johnson v Madison Paint Co. 
281 aw 358 170 Ark. 1193—Keal 

V West Winfiee Tobacco Co 219 
SW 826, 142 Ark. 505 

Cal—Harron v Sisk, 127 P 855, 19 
Cal App 628 

Ga.—Walnut Creek Milling Co \ 
Smith Bros Co. 174 SR 355. 49 
Ga.App 11$ 

Ey—^Ross V Biedley Motor Co, 121 
SW2d 689 275 Ky 802 
Md.—Welkner v Di Carlo, 27 A.2d 
851. 181 Md. 15 

Mass.—Iiander v Samuel Heller 
Leather Co. 50 NR2d 963, 814 
Mass 592—Byder & Brown Co v 
R Lissberger Qo*t 15 NH2d 441. 
800 Mass tss. 118 A.LuB. 52L 
Minn.—Saunders v Cowl, 277 NW 
12. 201 Minn. 574 

Miss—J B Colt Co V Mazlngo, 106 
So 533, 141 Miss 402, foUowed In 
J B Colt Co V. Cooley, 107 So 
891 

Mo—J W Jenkins* Sons Music Co 

V Kindle, App., 180 SW 657 
MonL—Fryburg v Brinek, 12 P2d 

757, 92 Mont. 294—Doombos v 
Thomas, 147 P 277, 60 Mont. 370 
NJ—Ward V Schoflbrman, 52 A.2d 
804, 186 NJLaw 596—Norry v 
Electric Arc, 45 A.2d 185. 

NT—Bennett v Piscitello^ 9 NTS 
2d 69. 170 Miac. 177 reversed on 
other grounds 19 NTS 2d 777, 359 
AppDiv 964, affirmed 88 NR2d 
251. 285 NT 584, reargnment de¬ 
nied 34 NR2d 903. 285 NT 748— 
In re Tudaris Estate, 281 NTJ3. 
680, 156 Misa 817—Beadex Micro¬ 
print Corp V General Aniline Jb 
Film Corp, 74 N T S 2d 613, motion 
denied 78 NTS 2d 532, 191 Misc. 
414. 

Ohio—^Martin v. CotCknan, 95 NR2d 
286. 87 Ohio App 898—Rudolph 
Wurlitzer Co v Strand Enter¬ 
prises, App, 82 NRid 62—Her- 
man-McLean Co. v. Carpenter, 174 
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where the contract is executory,*® the false war¬ 
ranty 18 accompanied by fraud,** or there is an 
agreement to take back the articles if not as war- 
ranted.*^ In some jurisdictions, sometimes un¬ 
der statute, an executed contract of sale may be 
rescinded on the sole ground of a breach of war¬ 
ranty, regardless of whether or not there is fraud 
or other ground for rescission, ss but m other ju¬ 
risdictions it is a rule that, in the absence of fraud 


or an agreement gi\ing him the right to rescmd 
the contract or return the property, the buyer may 
not rescind an executed contract of sale for a 
breach of warranty** In some of the latter ju¬ 
risdictions the bu>er may rescind for a mere breach 
of warrant}' if the property purchased proves whol¬ 
ly unsuitable for the use or purpose to which the 
seller knows that the buyer intends to place it,** 
or the property proves to be something other than 


NJEB. 160, 87 Ohio App 58—Kwiat- 
kowaki V Hoislbauer, 18 Ohio App 
202 

Okl —^Penningrton Grocery Co v 
Wood £. Co, 228 P 368 97 Okl 220 
—Fairbanks. Morse & Co v Miller 
195 P 1083 80 Okl 265—Spaulding 
V Howard, 152 P 106, 51 OkL 502 
Pa.—^Plant Flour Mills Co v Baragr. 
100 Pa.Super 320—^Pl>mpton Cab¬ 
inet Co V Bosenherg, 96 Pa.Super 
330 

65 CJ P 269 note 68 
Affording seller opportunity to reme¬ 
dy defect as condition precedent to 
rescission see infra i 106 
Breach of warranty 
As failure of consideration author¬ 
izing rescission see supra S 97 
Remedies for generally see infra 
99 849-886 
▲hsointe light 

The right to rescind under the Uni¬ 
form Sales Act Is absolute 
U S —^Lazarov ▼ Arnold Schwinn db 
Co, CLATenm, 183 F2d 673, cer¬ 
tiorari denied 71 S Ct. 494, 840 U 
S 933, 95 KEd 672 

Tenn.—^True v J B Deeds & Son, 
271 SW 41, 151 Tenn. 680 
inherent remedy 

The remedy under the Uniform 
Sales Act is inherent in the contract 
of sale to which the common law, if 
In conflict, must yield.—IFOrd Motor 
Co \ Cullom, CCA Tex., 96 F2d 1, 
certiorari denied 59 SCt. 89, 805 US 
627, 83 LHd. 401 
Breach of paarttoidar warrantieB 

(1) Guaranty of income of bual- 
neee sold.—Chmielewski v Nau, 86 
KW2d 727, 324 Mich. 875 

(2) Implied warranty of fitness 
Iowa.—Brandenberg v Samuel 

Stores, 286 HW 741, 211 Iowa 
1821. 77 AJUR. 1161. 

Mo—Progressive Finance & Realty 
Co V Stempel, 95 SW2d 834, 281 
MoJLpp 721. 

(8) Implied warranty of Identity 
—^der & Brown Co v K Llss- 
berger Co, 16 N'.m2d 441, 800 Masa 
488, 118 A.L.R. 521. 

(4) Warranty of bun aa breeder 
—Miller V Penney, DCM6., 77 F 
Supp. 887 

(5) Warranty of fitness. 

CaL—HotrK-Eold Oorporation v 
Todd, 288 P 687, 106 CaLApp 718 
MIX—International Harvester C6 of 


America ▼ Olson, 248 XW 258, 
62 ND 266—Dwinnell v Boehmer 
284 XW 665 60 XD 303 

(6) Warranty of genuineness — 
Marin v Francisca Reyes, Inc., 262 
XT S 677, 147 Miac. 186, affirmed 262 
NTS 579, 288 AppDlv 779, affirmed 
189 XE. 692, 268 XT 550 

(7) Warranty of titla—Bundle ▼ 
Capitol Chevrolet, 129 &W2d 217, 28 
TennApp 151. 

R tsele 

The fact that buyer resold guaran¬ 
teed article to a customer did not 
preclude buyer from rescinding con¬ 
tract where article failed to measure 
up to warranty—Xorry v Electric 
Arc. X J., 45 A.2d 185 
S8 XD—Poirer Mfg Co v Kitts. 

120 XW 568. 18 XJ> 556 
65 CJ p 869 note 54 
as. HI —Vollrath V Bordenkecher. 
265 Ill App 484—Cooper \ Empire 
Security Co, 227 Ill App 161 
Xeb—Phelps v Shuck, 186 NW 
318. 107 Xeb 490 

Tex.— 1B\ ans v Hartman, Civ App, 
286 SW 326—Liquid Carbonic Co 
of Texas v Mlgurski, Civ App, 229 
SW 661. 

65 CJ p 269 note 65 
87 Xeb—^Phelps v Shuck; 186 XW 
818 107 Neb 490 
56 CJ p 269 note 56 

88. Xeb—Corpus Juris quoted in 
Slagle V Securities investment 
Corporation, 268 XW 294, 296, 
181 Xeb 819 
56 CJ p 269 note 67 
Test 

In case of an ordinary breach of 
warranty of a contract for sade of 
personalty, the test in purchaser's 
suit to rescind is not whether the 
seller made a statement known to be 
false, but whether the statement was 
believed to be true and so influenced 
the buyer in entering into the con¬ 
tract.—Euzent v Berrash, 25 A.2d 
462, 180 Md. 45L 
Besoisslon of sale 
The huyer'a statutory remedy of 
rescission for breach of warranty 
after goods purchased have been de¬ 
livered and property therein has 
passed to buyer is rescission of 
^'esJe,** that is. of transfer of prop¬ 
erty in goods, as distinguished from 
I rescission of '‘contract to sell.”—Ry- 
' der & Brown Oo v EL Llssberger Co., 

796 


15 XE.2d 441, 800 Mass. 488. 118 
A.LR. 62L 

88 US—Corpus Juris dted la Un¬ 
ion Indemnity Co v Home Trust 
Co. CCjLMo., 64 F2d 906, 909 
Ga.—Chattanooga Beauty Supply Co. 
V Fanin, 7 SB.2d 802, 61 GaJLpp. 
786—^Evans \ Mitchell, 162 S E. 
660 44 GaApp 695—Barfield v. 

FSrkas, 150 SE. 600, 40 GaApp. 
559 

HI —Vollrath v Bordenkecher, 265 
HlApp 484—^Tokhelm Mfg Co v. 
Stories, 142 HlJVpp 198 
Ind.—D Baker Co v Comelious, 
98 XE 686 47 Ind.App 1. 

Tex.—Cbrpus Juris quoted la Bedner 
v Dunigan Tool & Supply Co, Civ 
App, 176 SW2d 220 221, affirmed 
180 SW2d 919, 142 Tez. 663— 
Dillard v Clutter, CivApp, 145 S 
W 2d 682, error refused—Hytex 
Mfg Co V Trenck, CivApp, 800 
S W 192—Exchange Bank of Fort 
Worth V Hensley 4b Roland, Civ. 
App, 240 SW 679—EL F Elmherg 
Co V l>anlap Hsrdwsre Co., Civ. 
App, 284 S W 700—Liquid Csr- 
bonic Co of Texas v Mlgurski, 
CivApp, 229 SW 66L 
55 CJ p 269 note 58 
Breach of wazrsaiy does act effect 
tltle^^and purchsser is relegated to 
claim for damagea—Xalley 4b Co v. 
Moore, 181 SE. 429 51 GaApp 718 
—^Dove V W L. Roberts 4b Co, 178 
SE. 169 50 GaApp 821—^Barfield v 
Farkas, 150 8 EL 600, 40 GaApp 559 
Inferior quality or fltusss 

(1) If the warranty goes to degree 
of fitness or to quality, and article 
sold proves to be of an inferior 
quality or fitness, but is not wholly 
worthless the buyer cannot rescind. 
US—^Refinery Equipment v Wlck- 

ett Refining Co, CGA-Tex., 158 F. 
2d 710 

Tex.—Dillard v Clutter, CivApp, 
146 SW2d 682, error refused. 

(2) Thua, buyers of cattle could 
not rescind the sale on ground of 
breach of warranty of quality, be¬ 
cause of fact that cattle had diseases 
reducing price available for their 
milk. —Dillard v Clutter, supra. 
Bole pzior to adoptloa of Bale s Act 
Pa.—Moskowiti V Flock, 171 A. 409. 

112 Fa.Super. 518. 

90. US—Refineiy Equipment v 
Widkett Refining Coi., CGA.TeK« 
158 tF2d 71(k 



77 C J S 


SALES 


§ 100 


that which was purchased.^! Under some stat¬ 
utes, and the construction placed thereon, an ex¬ 
ecuted sale may be rescinded by the buyer for a 
breadi of warrant> when, and only when, the war¬ 
ranty was intended by the parties to operate as a 
condition.^2 In a particular case there maj not be 
such a material breach of wrarranty as to author¬ 
ize resassion®* A breach of an oral warranty 
made by a salesman affords no ground for rescis¬ 
sion of a written contract which expressly stipu¬ 
lates that it contains all the agreements between 
the parties A breach of warranty by the seller 
in one transaction is not alone suffiaent ground for 
the bu>er to rescind a second sale which is inde¬ 
pendent and separate from the other 

sale Since one who buys property “as 
IS** buys at his risk without warranty, as considered 
mfra § 317, such a sale cannot be rescmded by the 


bu>er except for fraud, imposition, or like rea¬ 
son®* 

Redhibition Under the Lomsiana civil code a 
sale may be resanded at the instance of the buyer 
because of some vice or defect in the thing sold, 
which renders it ather absolutely useless, or its 
use so inconvenient or impenect that it must be 
supposed that the buyer would not ha\e purchased 
It had he known of the vice or defect,®^ and the 
avoidance of a sale under this provision is knowm 
as redhibition ®® In order to entitle the buyer to 
redhibition the defect or vice must have been m 
existence at or before the time of the sale,®® a 
defect ansing after the sale has become complete 
does not entitle the buyer to rescmd.^ Apparent 
defects which the buyer might have discovered 
simple inspection are not redhibitoiy® 


Tex.—Dillard v Clutter. Clv^p, 
145 SW2d 682, error refused—W 
W Kimball Co v Parson, Civ 
App, 49 S.W2d 821—^Liquid Cai> 
bonle Co of Texas v SCiaurski. 
CivJLpp. 229 SW 661 

91. Tex.—Dillard v Clutter, Civ 
App, 145 S W 2d 632. error refused 
—Liquid Carbonic Co of Texas v 
Misurskl, CivJLpp 229 SW 661. 

92 . SJD—^Puab V Wilson, 180 NW 
781. 43 S D 478 

55 OJ p 270 note 60 

83. NIJS.—Chase v Willard, 89 A. 

901, 67 NH. 869 
65 aj p 270 note 61. 

94 , Me—Lasher Co v lAherge, 185 
A. 81. 125 Me. 475 

8B. Mass.- Nicholson v American 
Hide ds Leather Co., 80 N.£l2d 876 
807 Mass. 456 

99. Ohio—^Reaula v Gerber, Com. 

PL, 70 NE2d 662 
Vsed or seooBflhaad property 
Ohio—^Regula v Gerber, supra. 

97. La.—Schescnayder v Stansbury, 
App., 45 So 2d 545—Bonnette v 
Ponthieux, App, 41 So 2d 127, 129 
—Morehouse Ice Co v Tooke & 
Reynolds App, 154 So 402—Chas. 
A. Kauftnan Co v Gillman, App., 
148 So 159—Stewart v Mumme, 
181 So 683 14 La.App 468—Junius 
Hart Piano House v Tanzin, 5 Lia. 
App 496 

Action for redhibition see infra S 
349 

Redhibition for Innocent misrepre¬ 
sentation of quality see supra { 
95b 

MT e ans of kaowledse 
With respect to redhibition, buyer 
havinar means of ascertaining: quali¬ 
ties of thing: sold cannot complain of 
aUeg:ed misrepresentation.—G J De- 
viUe Lumber Co v Jaubert, 139 Bo. 
502,19 LaJtiDP 48. 


Bedhlbitory vices 

(1) A buyer may rescind for red¬ 
hibitory vices or defects.—Bonnette 
V Ponthieux, LaA.pp. 41 So 2d 127 
—Sa\ote V Snell, LaJlpp, 29 So 2d 
815, amended on other grounds 86 
So 2d 745, 213 La. 828—United Fur¬ 
niture Stores V Dees, LaApp, 193 
So 490—Dugue v Safety Oil Burn¬ 
ers, La.App, 148 So 161—Houston- 
Long Co V Fairdoth, 137 So 591, 
18 La.App 428 

(2) The statute does not require 
the article to be entirely worthless 
or defective in order to entitle the 
bu>er to redhibition.—Hemenway, 
Inc. V Roach, LaApp 175 So 892— 
Stewart v Mumme, 181 So 688 14 
lA.App 458 

(8) In order to warrant buyer re¬ 
pudiating purchase, the article need 
only be so imperfect that bu 3 rer sup¬ 
posedly would not have purchased it. 
—Stewart v Mumme, supra. 

(4) Resolution of sale of article is 
warranted if use of article is incon¬ 
venient and imperfect.—Hemenway, 
Inc., V Roach, XaApp., 175 So 892 

(5) Where one of a team of mules 
bought for logging operations was 
valueless, the sale of both animals 
could be rescinded by buyer—Bayou 
Rapides Lumber Co v Campbell, La. 
App., 41 So 2d 78. 

Vaberenlosls is latent defect and 
redhibitory vice, for which auction 
sale of cows may be set aside.— 
Maestri v Mailhoa 124 So 818, 11 
LaApp 527. 

**As ia** puzcliase 

The buyer is not entitled to redhi¬ 
bition of the purchase of an antique 
table on ground that removal of var¬ 
nish disclosed that table was In a 
much worse condition than was first 
believed, where plaintiff bought table 
as an antique **as Is^’ and immediater 
ly engagied an expert furniture deal- 

797 


er to examine and repair it.—Maddox 
V Kata LaApp, 8 So 2d 749 
9& La.—Savoie v Snell, 35 So.3d 
746 218 La. 838—Womack v La^ 
fayette Furniture Co, App, 50 So 
2d 843—Bonnette v Ponthieux, 
App., 41 So 2d 127—Maddox v. 
Katz, App, 8 So 2d 749—^Houston- 
Long Co V Falrcloth, 137 So 591, 
18 XaApp 428 
53 CJ p 665 note 22 
**The fundamental effect of redhi¬ 
bition is the complete rescission of 
the sale of the property . * — 

Womack v Lafayette Furniture Co.» 
LaApp, 50 So 2d 848, 845 

99 La.—Womack v Lafayette Fiii> 
niture Co^ supra—Scheicnayder v. 
Stansbun. App, 45 So 2d 545— 
Bonnette v Ponthieux, App., 41 
So 2d 127 

laatent defect held to entitle buy¬ 
er to a\oid sale—Acorn Refining Co 
V. Ringgold, LaApp., 198 So 394 

1. La.—Nelson v. Lillard, 16 Ls. 
836. 

2. La.—Womack v Lafayette Fur¬ 
niture Co., App, 50 So 2d 843 

Bedlmgs 

In absence of proof of impossi¬ 
bility of eradicating bedbugs, they 
do not constitute ‘*vice or defect” in 
bed sold entitling buyer to redhibi¬ 
tion. Bedbugs discoverable by in¬ 
spection on purchasing secondhand 
furniture are *teparent defects'* dis¬ 
entitling buyer, not inspecting before 
buying, to redhibition.—Fabacher v 
Ghisalberti, 189 So. 70, 18 LaApp 
599 

Must spots 

Boyer is not entitled to redhibition 
because of rust spots on a spring 
purchased whl<fii was opened to com¬ 
plete inspection on removal of the 
mattress, since under the cireum- 
stancea the buyer could ha\e discov^ 
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g Sales of MotOT Vdiides 

The rules governing the right of a buyer to rescind 
for a breach of contract have been applied to contracts 
involving the sale of motor vehicles 

The rules governing the right of a buyer to re¬ 
scind for a breadi of contract have been applied to 
contracts involving the sale of motor vehicles^ 
In accordance with such rules, if the seller of a 
motor vehicle fails to deliver it within the tune 
agreed on, or repudiates the sale before delivery, 
the buyer has the right to rescind his agreement 
of purchase^ Likewise, the buyer may resand 
the contract for breach of a warranty of the fit¬ 
ness, quality, or condition of a motor vehicle, m- 
cluding die implied warranty of fitness for the or¬ 
dinary uses for which it is made and sold,i^ and, 
as considered infra § 497, recover the purchase 
price paid, except, according to some authorities, 
where the sale has been fully executed^ and not 
accompanied by fraud^ or an agreement for re¬ 
turn of the vehicle^ It has been held that the 
buyer may resand the sale where the automobile. 


whether it be new or secondhand, is not m run¬ 
ning condition, because such a vehicle is not fit 
for the purpose intended.^ The buyer has also 
been permitted to rescmd for a breach of an ex¬ 
press or imphed warranty as to the title to the 
iehicle.1® 

Agreement to repair or replace defective parts 
A breach of a warranty or agreement to keep a 
motor vehicle in repair or to replace defective 
parts does not entitle the purchaser to rescmd his 
purchase,!^- even though a warranty of good con¬ 
dition at the time of delivery is coupled with the 
agreement to repair 

§ 101 Partial Rescission 

An Indivisible contract of sale may be rescinded only 
In Its entirety 

Generally speaking, a contract of sale may be 
rescmded only m toto, it cannot be affirmed m part 
and disaffirmed, repudiated, or rescmded in part^^ 


ered the apparent defect at the time 
of sale by simple inspection thereof 
—Womack v Lafayette Fomiture 
Co. LaJlpp^ 50 So 2d 843 
Si La.—B onnette v Ponthieuz. APP* 
41 So 2d 127 

NJ—Ward v Schofferman, 52 A.2d 
804. 185 NJIaw 596 
Ohio—^Mahaney v Perry Auto Ex¬ 
change, App. 85 N£.2d 558 
Utah.—Jordan v Madsen. 252 P 570, 
69 Utah 112 

4. Utah.—Jordan v Madsen, supra. 
42 CJ p 770 note 95 

5. US —Ford Motor Co v Cullum. 
C C ATez., 96 F 2d 1 certiorari de¬ 
nied 59 set. 89. 805 US 627. 88 
Ii.Ed. 401. 

Ark.—^Lewis Supply Co v Galloway, 
51 SW2d 988. 185 Ark. 1164 
Mass —Denenberar v Jurad. 16 KJE. 

2d 660. 800 Mass 488 
37 J—Wsrd V Schoiferman. 62 A2d 
804. 185 NJAaw 596 
Ohio—^Mahaney v Perry Auto Bz- 
change. App. 85 N’.E.2d 558 
Tenn.—Bundle v Capitol Chevrolet. 

129 SW2d 217 123 TeniuApp 151. 
Tez.—White v Hager. 248 SW 819. 

112 Tez. 616 
42 CJ p 784 note 86 
Sedhihltloa 

(1> Where secondhand aatomobUe 
was practically useless or at least 
purchaser would not have purchased 
it had he known its vice, purchaser 
was entitled to rescission of the sale 
on ground of redhibition, under the 
lAuislana code.—Savoie v Snell. 1a. 
App.. 29 So.2d 815. amended on other 
grounds 85 8o.2d 745, 218 Ia. 828— 
Houston-Long Co. v FlBUrcloth, 187 
So, 591, 18 lAApp. 428. 


(2) Where automobile engine block 
was cracked at time of sale but de¬ 
fect was not kno^n to seller, the 
buyer was entitled to rescind sale as 
for a redhibitory defect.—Savoie v 
Snell, 85 So 2d 745. 218 La. 828 

(3) Where motor bus was pur¬ 
chased on condition of a trial trip 
which was made within a week and 
record was devoid of any evidence of 
intervening usage by buyer which 
would account for the numerous Im¬ 
perfections and defects in the bos, 
and the defects were so numerous 
that it could not be supposed the 
buyer would have purchased it had 
he known of them, the buyer was 
entitled to avoid the sale —Bon¬ 
nette V Ponthieuz. IaApp . 41 So 2d 
127 

(4) Particular defects have been 
held not to constitute redhibitory 
vleea—^Twin City Motor Co v petut. 
LaApp.. 177 So 81A 

e. Tex.—Sessuxns Motor Co v 
White, CivApp, 289 SW 829. 

42 C.J p 784 note 37 

7 Gku—Snellgrove v Dlngelhoef 108 
SFL 418 25 Ga.App 884. 

Tex.—Sessums Motor Co v VThite. 

CivApp., 239 8W 829 
'Wlsarzsatj amountiug to fraud 
While a breach of warranty will 
not annul an executed sale, where 
the warranty also amounts to a 
fraud, whi<^h avoids all contracts, 
such sale may be annulled and re¬ 
scinded.—Snellgrove v Dingelhoef, 
103 SAL 418. 25 OaApp 884. 

& Tez.—Sessums Motor Co v 
White, ClvApp., 289 SW 829 

Ok Za,—S avoie v. Snell, 35 So 2d 745. 

798 


. 218 La. 828—Crawford v Abbott 

Automobile Co.. 101 So 871. 167 
La. 69—IFee v Sentell, 28 So 279, 
52 La.Ann. 1957 

Ohio —Mahaney v Perry Auto Ex¬ 
change, App, 85 NA12d 668 

10. N J —Stein V Scarpa, 114 A 245, 
96 N JXaw 86 

Wkong motor number 

(1) Where the seller of an auto¬ 
mobile told the purchaser that he 
would have no trouble with the title, 
but the motor number of the automo¬ 
bile did not correspond with motor 
number in titla and plaintiff re¬ 
turned automobile to defendant im¬ 
mediately on learning of motor num¬ 
ber discrepancy, plaintiff had cause 
of action for rescission of contract. 
—iWilde V Lledtke^ Tez.CivApp, 281 
SW2d 1009 

(2) Fact that the seller tendered a 
proper title to the automobile into 
court on the day of the trial held 
months after the return of the au¬ 
tomobile to the seller did not deprive 
the buyer of his right to a Judgment 
for rescission.—Wilde v Lledtke, su¬ 
pra. 

11. Ma—Berman v Langley, 109 A 
898, 119 Ma 124. 

42 CLJ p 782 not# 92 and p 787 note 
10 

IS. Ma—Berman v Langley, supra. 

13. El—Glen v Dodson. 180 NAL 
898 847 EL 478 

Mont.—O'Keefe v Routledge^ 108 P 
2d 807, 110 Mont 188. 148 AL.R. 
409 

65 CUT p 270 note 69 
Bepndlatlon of obligatloa. 

Plaintiff cannot repudiate the con- 
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by cither the seller^^ or the buyer Under some 
conditions, however, the rule does not apply, and a 
contract of sale may be rescmded in part,i® as where 
the contract is severable but the rule allowing* 
a partial resassion for defects m some of the ar¬ 
ticles necessanly yields when it is impracticable.^^ 
It has been held in some,i* but not other,*® juris¬ 
dictions that, where a speaal mode of payment 'nas 
agreed on and the payment received is not what the 
seller is entitled to expect, he may resand to that 
extent A demand and offer looking to a resassion 
of a sale of two articles are not effectual to resand 
the sale of one article alone.*^ 

§ 102. Joint Contracts 

Thera can be no rescission of a Joint contract by one 
of the purchasers without the Joinder of the others. 

There can be no resassion of a joint contract by 
one of the purchasers without the joinder of the 
others,** espeaally where one of the purchasers has 


disposed of part of the property and cannot return 
It** Also, a sale to two persons jointly, who are not 
partners, cannot be resanded by the seller on the 
ground of the insolvency of one of the purchasers 

§ 103 Waiver and Estoppel 

A right to rescind a contract of sale may be lost 
by waiver or estoppel 

A nght to resand a contract of sale may be waived 
by the person entitled to exerase the nght** Such 
nght IS waived by conduct inconsistent with its ex¬ 
erase, amounting to an assertion or acknowledg¬ 
ment of a valid sale, with knowledge of the facts.** 

§ 104. -On Part of Seller 

A sailer may, by waiver or estoppel, lose hie right to 
rescind the eontrsct or sale. 

A seller may, by his conduct or statements, waive, 
or estop or predude himsdf from exerosmg, a nght 


tract in so far as It places any obli¬ 
gation on him, and at the same time 
treat it as a binding obligation as 
to defendant.—•'Wlesehan v Chapa- 
pas, T6X.CivJkpp., 142 SW2d 557, 
568 

Satire ooatract 

Where a sale or contract of sale 
is entire or not severable, purchaser 
cannot rescind In part only, but 
must do so in whole 
Ala.—Addey v Hunter, etc., Co, 61 
So 964, 166 Ala. 296 
Hinn.—lEleinmer v Biersdorf^ 198 
NW 692, 156 Minn. 865 
Fa.—^Moakowita v Flock, 171 A. 400, 
112 Fa.Super 518 

WVa.—Hartland Colliery Co v J 
H. Bums St Bro Co., 168 SB. 714, 
112 WVa. 44. 

14, Ala.—Randle v Walker, 84 So 
661, 17 AlaJLpp 211. 

55 CJ p 270 note 70 

15. XT S,—Reno Sales Co ▼ Prlt- 
dhard Indnstrlea, GJLIll., 178 F2d 
279 

Ala.—Kennedy v Collins, 85 So 2d 
92, 260 Ala. 608—Armour Fertilizer 
Worics V Cox, 128 So 820, 28 Ala. 
App 666 

Conn.—lioveland v Aymetfs Auto 
Arcade, 184 A. 876, 121 Conn. 281. 
Minn.—Klemmer v Biersdorf, 198 N 
W 592, 155 Minn. 866 
Tex.-Wlesehan v Chapapas, Civ 
App, 142 SW2d 667 
WVa.—Hartland Celery Co ▼ J 
H. Bums 8b Bro Co., 168 S EL 714, 
112 WVa. 44. 

56 cur p 271 note 71—42 OJ p 778 
note 97 

Acceptance or rejection of all or part 
of goods where x>art defective see 
infra 5 184. 


Aotton held not for partial reads 

SlOB 

Tex.—C V HUl 8b Co V SVlcke Civ 
App, 185 SW2d 582, error dis¬ 
missed. Judgment correct. 
Ret ent ion of eq.Tilpmsnt 
Rescission of sale of machine was 
entire, not partial, where additional 
eauipment retained by purchaser was 
not necessarily a part of such ma¬ 
chine, in absence of showing that 
purchaser did not offer to return It. 
—Hobart Mfg Co v RodzlewlcA 169 
A. 5S0, 125 Pa.Super 240 
le. La.—Bates v Lilly Brokerage 
CO, App, 159 So 457 
55 GJ* p 271 notes 72, 78 
Oontraiet held not totally rescinded 
Ala.—Meredith v Drennen Motor Car 
Co., 189 So 267 224 Ala. 84. 
BtahUity of buyer to return part 
of goods in the case of a divisible 
contract does not prevent rescission 
if the inability is due to the fault 
of the seller and not that of the buy¬ 
er—Moskowitz V Flock, 171 A. 400, 
112 Pa.Super 516 

17. La.—^Bates v Lilly Brokerage 
Co, 159 So 457 

Minn.—E^emmer v BiersdorfL 192 H 
W 592 155 Minn. 865 
Utah.—^Hayden y Collins, 68 P 8d 
228. 90 Utah 288 
55 CJ p 271 note 74 
IbLdependent srttolss 
La.—Bates v Lilly Brokerage Co., 
App, 169 So 457 

Miss.—Ballard v Citizens' Nat Bank, 
160 So 280, 173 Miss. 450, sugges¬ 
tion of error overruled 162 So 
169, 178 Miss. 450 

Oil fnmaee and distrllniilng sy s te m . 
Mont.—OKeefe v. Routledge^ 108 P 
2d 807, 110 Mont. 189. 148 A.L.R. 
409 


Provision for return 
Where a contract for the sale of 
machinery provides for the return of 
one of the machines if it does not 
work, the buyer cannot rescind the 
entire contract because of a defect 
in such machine, since the contract 
is divisible—Banninger v Landfleld 
245 N W 118 209 Wls. 827 
18. Ia. —Roberts ▼ Rodes, 3 Mart. 
NS., 100 

19- Vt—Loomis V WaJnwright, 21 
Vt 520 

55 OJ p 271 note 76 
9Q. HI.—Kellogg v Tnrpie, 88 HL 
265, 84 AmJEL 168 

8L Wash.—J L Case Threshing 
Mach. Co V Scott *80 P 151, 181 
Wash. 828 

88. Mo—Robinson v Siple, 81 SW. 
788, 129 Mo 208 

N T —Brewster v Wooster, 9 N Y S 
812, 68 NT Super 10, reversed on 
other grounds 30 N H 489, 181 N T. 
473 

88. Mo—Robinson v Siple, 81 S.W. 
788, 129 Mo 208. 

Return of property as condition pre¬ 
cedent generally see infra 5 107 
84. NT—Solomaa v Neidlg, 1 Daly 
200 

Insolvency as ground of reseissioik 
generally see supra } 06 

86 Tex.—Brandtjen St SHuge v Tar¬ 
ter, CivJlpp, 286 SW.2d 550 
Va.—Norfolk Hosiery St Underwear 
Mills Co V AEkna Hosiery Co., 96 
S.R 48. 124 Va. 221. 

Waiver and estoppel as to defects 
in contract of sale see supra i 68 

88, US^oslyn v Cadillac Auto 
Co., Mich., 177 F 868, 101 CCJL 
77. 

42 CJ p 772 note 45. 
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to rescind the contract or sale,^^ provided he has 
knowledge of the existence of grounds of rescis¬ 
sion An estoppel as to one ground of rescission 
will not operate as an estoppel as to other grounds 
a wai\er or estoppel as to one breach is not 
operative as to subsequent breachesand a waiter 
of the nght to cancel or terminate one contract does 
not extend to a subsequent contract 

The right of the seller to contend that the buyer 
cannot resand may be waived or lost by acts or con¬ 
duct inconsistent there\\^th82 Thus, the objection 
that a resassion was not made in due time is waived 
by a seller who accepts the return of the properQr 
without raismg the point®^ 

Bringing suit Except in some jurisdictions,*^ the 
seller, by brmging suit for the purchase pnce, ordi- 
nanly estops himself to resand but the com¬ 
mencement of smt m Ignorance of the existence of 
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ground of resassion \vill not operate as an estop- 
peL** 

§ 105. — On Part of Buyer 

a. In general 

b By acceptance of property 

c. By retention of, and exercise of acts 

of ownership over, property 

d. By payment or arrangements therefor 
e Eftect 

aw In General 

Thtt buyer may, by waiver or eetoppel, loee a right 
to reacind the contract or sale 

After acquiring knowledge of a ground for resas¬ 
sion of the contract or sale, the buyer may waive, *7 
or estop or preclude himself from asserting or ex- 
erasing,** the right to resand, as by electing to af¬ 
firm the contract or sale*® by notifymg the seller of 


Stim Cal —-Panno v Russo, 186 P 2d 1 
452. 82 CalJ^pp 2d 408 I 

Mis8.*^ower Underwriters v Oul- 
ley. S3 So 2d 94. 211 Mlaa 788 
Ta.—Cocoa Products Co of America 
▼ Duche. 158 SR. 719, 156 Ya. 
86 

Wia.—Crocker Chair Co v Rdward 
Hines Hardwood & Hemlock Co, 
230 XW 61. 201 Wls 415. 75 A. 
L.R. 603 

55 CJT p 271 note 84 
Estoppel to assert, or waiver of. 
right to reclaim goods see infra § 
415 

Waiver of: 

Default in payment see infra 9 282 
Return, or time of return, of prop¬ 
erty see infra 5 107. 

Weiver or estoppel may arlss ttom 

(1) Demands for payment of the 
pnrcdiase price.—Weber Motor Car 
Co V Roberts, 219 SW 994, 208 Mo 
App 509. 

(2) Extension of time for pay¬ 
ment.—^Tallman v. Smith, 148 P2d 
581, 112 Colo 217 

(8) Other matters—^BXkssey v 
Becksr, 176 P 425, 90 Or 461—55 
C.J p 271 nets 84 [aj 
Taota hSia tasuffioUBt to ooastttate a 
valvar or estopiMl 

Cal—Jensen v Ooss, 179 P 225. 89 
Cal.App 427 
55 C.J. p 278 noU 89 

S8L US—In re J F Growe Constr 
Cow. DCJTT., 256 F. 907. 

65GLJ p 272 note 88. 

SAi Mass.—Wilkinson v Blount Mfg 
CoL. 47 NB. 1020. 169 Maas. 87A 

aou XT—Iiawlor v Magnolia Metal 
Co.. 58 NTJ3. 950, 88 AppDiv. 856. 
Wls.—Canadian Steel Foundries v 
Thomas FUmaoe Co. 203 X W. 366. 
186 Wls. 557. 


Breaoli as to ansatities puroliased 
Under contract for sale of a com¬ 
modity providing for deli\ ery in spe¬ 
cified Quantities per month and that 
failure of buyer to order such quan¬ 
tity in any month should entitle 
seller to cancel contract, seller’s ac¬ 
ceptance of order for less than re¬ 
quired quantity for one month was 
held not to estop seller from assert¬ 
ing right to cancel contract for buy¬ 
er’s failure to order contract quan¬ 
tity for succeeding month.—Conoco 
Oil Co V Union OU Co., CCA.Ohio. 
88 F2d 491. 

81. CaL—Genereux v Richfield Oil 
Co., 189 P 817, 46 Cal App 880 
38. Cal—Gardiner v McDonogb. 81 
P 964. 147 Cal 818 

55 C.J p 278 note 87 

33. Ma—Jones v. Herman. App. 
228 SW 895 

34. US— Atkins v Garrett. DOLa.. 
252 F 280 

33. NT—Bach v Tuch, 26 NJB. 
1019. 126 NT 58 

56 CJ p 272 note 94. 

33. Iowa.—Deere v Morgan. 86 N. 

W 271, 114 Iowa 287 
55 OJ p 272 note 95. 

37 US —Cory v liOgan Coal & Sup¬ 
ply Co.. CCJLFla., 48 F2d 28— 
First Acceptance Corp v Kennedy. 
D C Iowa, 95 F 2d 861. 

Cal—De Clercq v Michael, 199 P3d 
848 88 Cal App 2d 700 
Idaho —Allls-Chalmers Mfg Co v 
Harris. 69 P 2d 845. 56 Idaho 769 
Ky—’SYlok Co V Wiley. 162 SW2d 
190. 290 Ey 665 

Mo—Johnson v Dur-Est, ma, App, 
224 &W 2d 611—McCartney v Tay¬ 
lor Aircraft Co. App, 140 S.W2d 
95—Aeolian Ca of Missouri v 
Boyd. App., 65 e.W2d 111. 
NT.--Clark v. Kirby. 158 NJBL 79. 

800 


848 NT 295—Reader Microprint 
Corp V General Aniline & Film 
Co. 74 N Y S 2d 618, motion denied 
78 NTS 2d 622, 191 Mlsa 414. 

N D —^Bratberg v Advance-Rumely 
Thresher Co, 288 NW 652, 61 N 
D 452, 78 AIi.R 1338 

Tex—^Brandtjen & Kluge v Tarter, 
ClvApp., 236 SW2d 550—Chapa- 
pas V Wiesehan, CivJLpp, 163 S 
W 2d 847, error refused—Woods v 
Fisher, avJLpp. 106 SW2d 774— 
Mills Novelty Co v Spurdls, Civ 
App, 29 SW2d 898, error dis¬ 
missed. 

55 CJ p 278 note 97 

38. US—Cory v Logan Coal A 
Supply Co.. aCJLFla., 48 F 2d 28 
—^Lewis V Southern Mills, D C 
Na, 68 FSupp 448 

La.—^Twin City Motor Co v Pettit, 
App 177 So 814 

Mo—Winscott V Frazier, App.. 236 
S W 2d 882—J'ohnson v Dur-Est, 
Ino. App 224 S.W2d 611—Aeolian 
Co of Missouri v Boyd, App.. 65 
SW2d IIL 

N T —Tax V Melcfaers, Ina, 88 N T S 
2d 696, affirmed 91 NTJ3 2d 927, 
275 App Dlv 1027 

Ohio—Kulber v Fairmont Creamery 
Co, App. 80 Na2d 246. 

55 aJ p 273 notes 99-7, 17-19, p 274 
notes 20-22 

rallnze to Insist on timely peifoom- 

Ariz.-^oshu T Wahl, 828 P2d 765, 
71 Ariz. 418 

89. US—Lewis v Southern Mills. 
DCJSra. 58 FSupp. 448 

Kan.—Baron v Lyman. 18 P2d 187, 
186 Kan. 842 

Mass.—Lahagnara v Kane Fomiture 
Co., 198 NE. 578, 289 Mass 58. 

Tex.—Chapapaa v Wiesehan, Civ 
App, 169 S.W 2d 847, error refused 
—Minneapolia-Mbline Power Im- 
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his intention to claim damages^* for breach of war¬ 
rant} by resorting to another rcmed},^* unless, 
b> the terms of the agreement, rescission is his only 
remed\ b> recognizing or treating the contract as 
still in force,bj promising to perform the con¬ 
tract ,^5 b> demanding or insisting on performance 
by the seller,^® by gi\ing shipping instructions 
by failing to gi\e timely notice that the property 
does not comply \\ ith a warranty and will not be ac¬ 
cepted as a compliance with the contract,®® or by 
entering into a new contract where the right to 
rescind is gi\en up As discussed infra § 110, the 
failure or neglect of tiie buyer to make an examina¬ 
tion of the property withm a reasonable time pre¬ 


cludes rescission on the ground that the property is 
not of the required quality, and is sometimes re¬ 
garded as a waiver®® Also, as discussed infra § 
110, a failure of the buyer to rescind within a 
reasonable time after acquiring knowledge of a 
ground for rescission prevents rescission, and either 
alone,or coupled with the course of dealing be¬ 
tween the parties,may constitute a wai\ er Where 
the right to rescind is based on a breach of wrar- 
ranty, which is good for a hmited time only, failure 
to resand withm the period thereof waives the right 
to do so®® However, failure of a purchaser to 
rescind promptly does not bar his nght so to do 
where the seller has ivan ed his nght to insist that 


plement Co t Gatzlri, Clv^p, 
57 SWT 2d 593 
55 C J p 273 note 99 

40. Tez.—^Houston Motor Car Co v 
Brashear, Clv^p, 158 SW 233 

41. Tex.—^Houston Motor Car Co "v 
Brashear supra. 

42 C J p 785 note 66 

42. Ean—Baron v Lyman, 18 P2d 
137. 136 Kan. 842 

55 aJ p 278 note 1. 

43. ND—Holden v Advanoe-Rume- 
ly Thresher Co, 289 NW 479, 61 
XD SS4. 

Abaaidoimieiit of olaiin for daimasres 
Buyer's attempt, subsequently 
abandoned, to recover damages for 
breaxdi of warrant! was held not 
conclusive election so as to preclude 
subsequent rescission.—^Holden v 
Ad\anoe-RumeIy Thresher Co., su¬ 
pra. 

44. ns—Cory v Logan Coal & 
Supply Co, CCA.FIa., 48 F2d 28 

HI—Chicago Paper Co v Grlgsby- 
Grunow-Hinds Co, 262 HLApp 74 
55 C.J p 278 note 2 
Agreement as to repairs 
Where buyer agreed to have the 
property sent back to the factory for 
adjustment of defects and seller 
went to expense of sending It to 
factory and obtaining its return, the 
buyer reaffirmed the contract and, 
when sued for unpaid portion of pur- 
diase price, could not seek rescis¬ 
sion of the sale because of the de¬ 
fects —Dauterive Furniture Go v 
Barry, LaAipp, 5 So 3d 154 
Beoogaltion of validity 
NC—Hutchins v Davis, 62 S.B.2d 
210 280 KC 67 
65 OJ p 273 note 2 [hi 
Vheqnlvocal act of Oleoticni to 
treat sale as valid precludes buyer 
Axnn subsequently rescinding for 
fnuzd.—Blecher v Schmidt, 285 N.W 
84, 211 Iowa 1068 

Qa.—Limpert Bros, v Mamoa, 
116 aSL 841, 29 GaA^p 796 


Statements held not promises 

Statements by buyer, after discov¬ 
ery of fraud when sellers attempted 
to collect purchase-money note, that 
he always paid his debts and that if 
he had to pay the note he would, did 
not constitute promise to pay so as 
to effect a wai\er of buyer's right 
to rescind.—Siskin v Cohen, 70 A.2d 
293, 363 Pa. 580 

43. US—^Lewis v Southern Milla 
DCKC 53 FSupp 443 
Minn.—Holcomb &. Hoke Mfg Co v 
Osterberg 288 XW 302, 181 Minn. 
647. 72 A.L.R. 723 
55 C J p 273 note 4 

417. ITS—Henry H. Cress Co. v 
Texhoma Oil, eta, Co, CCLAOkl., 
82 F 2d 443. 

4a Wis—Kelsey v J W Ringrose 
Xet Co, 140 XW 66, 152 Win 499 
Defects not capable of oorrectlon 
Failure to make timely objection 
that the property was unfit for the 
purpose for which it was purchased 
was held not a waiver of the right 
to rescind where a timely complaint 
would have been of no assistance 
in correcting the defects —A. C Horn 
Co of Tex. V Conder, LaApp., 51 
So 2d 118 

49 Mass —Adams v Grundy, 147 
XK. 598 253 Mass 135 
Tex.—^Mlnneapolis-Moline Power Im¬ 
plement Co V Gatzki, CivApp^ 
57 SW2d 598 

Compromise and settlement of claim 
based on defects as waiver of right 
to rescind see Compromise and 
Settlement S 24. 

Beductloa tu, prioe 
Buyer's agreement, with knowledge 
as to alleged fiwud and misrepresen¬ 
tation by seller as to condition of 
property, to keep the property, on 
seller agreeing to a reduction in the 
purchase price, waived right to re¬ 
scind contract for alleged original 
fraud.—^Teders v Mercantile Xat. 
Ritwif at Dallas, Tez.GlvApp, 285 S 
W 2d 486, refused no reversible error 


Slfeot of hreooh or 
Bbller 


(1) Breach of new contract did not 
constitute ground for rescission of 
original sales contract.—^Massey- 
ELarris Co \ Bernard, Tex-CivApii., 
84 SW3d 1091, error dismissed. 


(2) However a buyer was not pre¬ 
cluded from seeking rescission of 
contract of sale by his acceptance 
of goods and agreement to accept a 
credit for defects in goods delivered, 
where seller abandoned such agree¬ 
ment bx suing for entire balance of 
purchase price allegedly due on con¬ 
tract without givins bujer agreed 
credit.—Unique Watch Crystal Co v 
KoUer, 99 XR2d 738, 844 Ill App 
54. 


BO. Ill —^EEalkes v Aaron, 183 IlL 
App 100 

61. Ariz.—Pratt-Gilbert Co v Hil¬ 
dreth, 207 P 364, 24 Ariz. 141. 

55 C J p 278 note IL 


TMrt 

Whether buyer has waived, or is 
estopped by laches to assert, right to 
rescind purchase on ground of ftraud 
in its procurement depends on wheth¬ 
er there was sudi delay In asserting 
right by buyer after discovery of 
fraud as would warrant conclusion 
that buyer intended not to rdy on 
his right of rescission—Super-Cold 
Southwest Go v Willis. Tex Civ. 
App, 219 SW2d 144, refused no re¬ 
versible error 

Delay In rescinding sale of motor 
vehicle after knowledge of the facts 
constitutes a waiver of the right to 
rescind and an affirmance of the pur¬ 
chase for all purposes. 

Njr—Kvedar v Shapiro, 119 A. 104. 
98KJLaw 225. 

Or—Fleming v Gerlinger Motor Car 
Ca, 159 P. 1158, 168 P 289, 86 Or. 
196. 

62. Iowa.—Decorah Nat. Bank v 
Robison. 208 N.W 295. 199 Iowa 
1044. 


63. NT —Dume v Clydesdale Truck 
Sales Corp., 196 NTS 894, 119 
Miaa 590. 
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rescission was not promptly made, as by assuring 
the purchaser that the defects would be remedied.®^ 

It IS not every omission or act of the purdiaser 
with respect to the property which will constitute 
a waiver,55 aad there is no waiver,®* estoppel,®^ or 
election of remedy®® where the elements thereof are 
not present Acts or conduct of the buyer, which is 
not inconsistent with his right to rescmd, docs not 
constitute a waiver ®® The buyer cannot avoid the 
sale for defects m the property which he observed 
or knew of at the time of the sale.*® Where dam¬ 
ages may be allowed as well as resassion, the fact 
that the buyer seekmg to rescmd the sale also asks 
for a monetary award does not constitute conduct 
incompatible with disaffirmance of the sale.®^ 

Conditional waiver The buyer may make a om- 


ditional waiver*® Accordingly, a buyer who is 
entitled to rescmd the contract of sale on the ground 
that the article is unfit for the purposes mtended may 
waive the right to rescind on condition that the ar¬ 
ticle be made fit,®® and, if the article is not made 
fit, the buyer may thereafter rescind within a rea¬ 
sonable time.®* However, a buyer who, m response 
to the seller’s offer to repair a defective article, 
imposes an unreasonable condiiton on such offer 
has been held to waive his nght to resand.®® 

Delay or default in delivery The buyer may, b> 
his conduct, waive, or estop himself to assert, a 
nght to resand for delay or default m delivery ®® 
A waiver or estoppel arises where he requests or 
grants an eictension of time,®*^ insists on perform¬ 
ance,®® fails to rescmd withm the proper time,®® or 


54i Mo —Jones t Morman, App, 
248 STV 621. 

56. Tex.—Hubbs v Manball, Civ 
App.. 175 SW 716 
Sligbt and txivlfll aots of affiniiF 
aaoe will not destroy a rescission 
once unequivbcally made. 
tJ S.—Adams-Mitchell Co v Cam¬ 
bridge Distributing Co, CA^T, 
189 F2d 918—Albert v Martin 
Custom Made Tires Corporation, 
CCJLMT., 116 (P2d 962. 

KT—Weisel V Cook, 142 NSL 444, 
287 KY 186—Gravenborst v Zim- 
memoan, 189 NSL 766, 286 NY 22, 
27 A.I«JEt. 1465 

Seomdiiir teaporazy injunction 
The fact that the buyer, after 
fillnsr suit for rescission, obtained a 
temporary injunction which tied up 
the seller's bank account and other 
assets was held not to constitute a 
waiver of the buyer's rlsht to re¬ 
scind.—Texas Bids: & Mortff Co v 
Rosenbaum, Civ App, 169 S TV 2d 564, 
affirmed 167 SW2d 606. 140 Tex. 
825 

66, Mont.—Advance-Rumely Thresh¬ 
er Co v TVenhols, 258 P 1086, 80 
Mont. 83 

65 aj p 278 note 14, p 489 note 67 
W. Cb] 

Acuui es oenos in attempt to zemeOy 
defect 

A purchaser who, on discovery of a 
defect in the property, acquiesced in 
the seller's successful attempt to 
remedy it, did not thereby waive his 
riffht to rescind because of false rep¬ 
resentations by the seller as to the 
eondltion of the property, where he 
objected to farther attempts of the 
seller to remedy other defects which 
then appeared and soon thereafter 
filed suit for rescission.—Woods v 
Plsher, Tex.GivApp, 106 SW2d 774 
Belsy 

Where the basis for rescission of 
the sale of a business is a misrep¬ 
resentation as to the profits, a delay 


for a period on whidh profits are 
usually calculated does not consti¬ 
tute a waiver of the rlgrht to rescind, 
especially where the seller was not 
misled or injured by the delay —^Hef- 
feran v Freebaim, 214 P2d 886, 84 
Cal 2d 715 
Xateat 

(1) Waiver or abandonment by 
purchaser of right to rescind is a 
question of intent, unless mer^red in¬ 
to estoppel—Clark v Kirby, 158 NB 
79 248 NT 295 

(2) In the absence of any reason 
why it would be inequitable to grant 
rescission of the contract, there must 
he such delay by the purchaser in 
asserting the right, or such act 
with respect to the property after 
discovery of the ground for rescis¬ 
sion, as to warrant the conclusion 
that the purchaser Intended not to 
rely on his right of rescission.— 
Hubbs V Marshall, Tex.CivApp, 175 
SW 716 

57. Iowa.—Liake v Western Silo Co, 
168 NW 673, 177 Iowa 786 

55 CJ p 273 note 15 
Blaottoii to retain property 
Acquiescence in a contract after 
discovery of a ground for rescis- 
si<»i, in order to constitute an es-| 
toppel against the right to rescind, 
must be unequivocal and show an 
election to retain the property after 
discovery of the ground.—Woods v 
Fisher. TexXJlvApp, 106 SW2d 774 

58. U S.—Gunderson v Brey, Pa., 
210 F 401. 127 aCA. 188 

59 Tex.—Texas Bldg & Mortg Co 
V Rosenbaum, Civ App., 159 8 W 2d 
554, affirmed 167 SW2d 506. 140 
Tex. 825 

Aooeptanos of interest on seondiles 
The fact that buyer of stocks and 
bonds accepted interest and divi¬ 
dends on the stock and bonds after 
he discovered fraud by seller did not 
oonstltute an affirmance of the con¬ 

802 


tract of sale and pre<fiude him from 
resorting to rescission of the con¬ 
tract, where seller owed buyer much 
more than amount of dividends and 
interest received by the buyer—^Tex¬ 
as Bldg & Mortg Co V Rosenbaum, 
supra. 

80. La.—Magnus v Perkins, 6 La 
App 6—Lachenaye v Bergeron, 2 
LaApp 881 

Knowledge of enoombrsnee 
Colo—Held Bros, v Carver, 27 P 
2d 756, 94 Colo 54 

8L Okl—^Frickenschmldt v Gamer, 
51 P 2d 587, 174 OkL 569 

88. Ho—Simrall v American Multi¬ 
graph Sales Co., 158 aw 487, 172 
MoApp 884 

63. ND—Dwlnnell v Boehmer, 284 
NW 666 60 NJD 802 

84. ND—Dwlnnell v Boehmer, su¬ 
pra. 

85. Va.—a B WWght & Co V 
Shackleford, 148 S B. 807 

86. US—Schminke Milling Co v 
Diamond Broa, CG.A.Iowa, 99 F 
2d 467 

Ky—^Troy Carriage Shade Co v F 

A. Ames Co, 256 SW 27. 201 Ky 
193 

N T —John F Trainer Co v G Am- 
sinek & Co, Inc., 140 NB. 981, 286 
NY 892—Readex Microprint Corp 

V General Aniline & Film Corp. 74 
NYS2d 018 motion denied 78 N 

Y S 2d 522, 191 Mise. 414. 

87 Ya.—^Tidewater Plumbing Supply 
Co V Bmory Foundry Cb, 127 S 

B. 87,141 Ya. 868 
55 C.J p 278 note 18 

ea Ya.—Norfolk Hosiery, eta Mills 
Co V ABtna Hosiery Co., 98 SB 
48, 124 Va. 221. 

89 lU—Runkle Co. v Twin City 
Produce Co, 224 Ill App IS 
66 CJ P 274 note 20 
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where the default is occasicmed by his own failure 
to perfonn,^® or wrong,71 or by his failure, in bad 
faith, to impart knowledge which would enable the 
seller to repair a mistake and fully perform 72 
However, the failure of the bu>er to demand strict 
performance by appropriate notice does not con¬ 
stitute a waiver of the seller’s failure to dtli\ er m 
time and the consequent nght of the bu 3 er to re- 
scmd 78 Where the contract pro\ndes for deliveries 
as required by the buyer, beginning on a speahed 
number of da^'S* notice and continuing “without fur¬ 
ther notice,” the failure of the buyer to give notice 
after the first notice will not pre\ent rescission by 
him.7* 

DestrucHon or depreciation of property The right 
of the buyer to rescind is not affected by the destruc- 
tiaa75 or depreaation78 of the propert> unless it is 
due to his fault or negligence,77 or a defect known 
to him at the time of the sale.78 

Attempted rescission on one ground Wliere the 
buyer attempts to rescind or cancel the contract on 
one ground, another ground of which he has knowl¬ 


edge at the time is not available to him ,78 but an 
attempted rescission on one ground does not pre¬ 
clude rescission on another ground subsequently 
discovered.*® 

Questions of law and fact WTiether the buyer 
IS precluded by waiver or estoppel from resanding 
IS a question of fact or a mixed question of law and 
fact*^ for the jury,** unless the facts are such as to 
depnve the buyer of the nght to rescmd as a mat¬ 
ter of laiv 88 

b By Acceptaaice of Fioperty 

The buyer's right to rescind the contract or sale may 
be lost by his acceptance of the goods without objection 
with knowledge of the facts. 

The bujer may waive, lose, or become estopped 
to exerase a nght to rescind where he accepts the 
goods*^ without objection** and with knowledge of 
the ground for rescission*® or after he has examined 
or had an opportunity to exanune the good5.87 How¬ 
ever, under some arcumstances, an acceptance does 
not amount to a waiver or estoppel ,** an acceptance, 
after inspection, of goods bought by sample, does not 


70 KT—Kokomo Strawboard Co v 
Inman, 11 NTS 829, 58 Hun 603 
affirmed 81 NE 248 134 NT 92 
71. ObJ —California Bank v Notrica, 
38 P2d 81* 189 Cal.App 79 
78. aiiss—Continental Jewelry Oo 

V Braddock. 60 So 212, 103 Miss. 
248 

78. NT—Reader Microprint Corp 

V General Aniline & Film Corp, 74 
NTS 2d 618, motion denied 78 N 
TSSd 622, 191 Misc. 414 

74. Fa.—Merchants* Trust Co ▼ 
Potter, 24 PeuSuper 510 
7& Ala.—Masree v Billingsley. 8 
Ala. 679 

55 C J p 274 note 24 

76. Ala.—Athey v Olive, 84 Ala. 
711 

77. HI—^Aultmaa v Wirth, 54 HI 
App 17 

78. Sa—Hart t Edwards, 18 SCI.. 
806 

79 Tex.—SmaUwood v Ovalo Blrst 
State Bank, CivA.pp., 211 SW 474 
55 aj p 274 note 28 
SO Miss—Nash Mississippi Valley 
Motor Co V Childress, 125 So 708, 
156 Miss 157 

81. Conn—Eomblau v McDermant, 
98 A. 587, 90 Conn. 624 
NT—Clark v Kirby. 158 NB. 79. 
248 NT 395 

88. U S—Windsor Print Works v C 
F Hathaway Co.. G.CA.Me.. 289 
F 1. 

55 C J p 274 note 81. 

83. Ari&—Pratt-Gilbert Co v Ren- 
aud, 218 P 400. 84 Aris. 79. 


conn.—Komblau ▼ McDermant, 98 
A. 5S7, 90 Conn. 624 
Tex.—O'Connell v Lockhart, Civ 
App, 86 S W 2d 267 
Where facts are not disputed, 
whether there has been an affirma¬ 
tion of the contract is a question 
of law for the court.—Pratt-Gilbert 
Co V Renaud, 218 P 400, 24 Ariz. 79 
84. NT—Mils & Cie v Bloomfield, 
262 NTS 580 146 Misa 649 
Tenn—^Droll Patent Corporation v 
Chattanooga Mattress Co., 11 Tenn. 
APP 546 

55 C J p 274 note 84. 

Bellanoe on promise of seller 

(1) Where the buyer accepts the 
property and relys on the promise of 
the seller to fix a particular defect 
later, he has no right to rescind be¬ 
cause of that defect.—Conner v Bor^ 
land-Grannis Co. 128 N.R 817. 294 
HI 58 

(2) The rule has been applied in 
the case of the sale of a motor ve¬ 
hicle—^Blackford v Neaves, 205 P 
587, 33 Ariz. 501—42 CJ p 785 note 
51 

Goods ghost of spedfioatloiis 
Ga.—Evans v Mitchell, 162 SE. 660, 
44 Ga.App 695 
luoomplste deUvesy 
j Where buyer accepted goods know¬ 
ing that delivery was incomplete, 
buyer could not rescind for failure 
to deliver goods —Bannlnger v Land- 
field, 246 N W 118. 209 Wls. 827 

88. IT.Sw—Jeffrey Mfff Oo v Cen¬ 
tral Coal, ete. COw. aCLKy.. 98 F 
408 

55 OJ p 274 note 86 
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86w Md.—May Oil Burner Corporar 
tion V Munger. 152 A. 852. 159 Md. 
605 

Tenn.—^Whlte Co v Bacherig; 8 Tenn. 
App 501 

55 C J p 274 note 86 

87 Wls.—^Rlce v Green. 227 NW- 
22. 199 Wis. 518 
55 C J p 274 note 37 
BzpressiOB of satisfaetioa 

Buyer of books for correspondence 
course who accepted shipment after 
examination of books, who never of¬ 
fered to return them, and who sub¬ 
sequently wrote seller a letter ex¬ 
pressing entire satisfaction, was not 
entitled to rescind contract of sala— 
Alexander Hamilton Institute v Rog^ 
ers, 84 S.W 2d 107, 19 TennJLpp 150 

88. Iowa.—Bamberger Bros, v Bur¬ 
rows, 124 NW 888, 146 Iowa 441. 
55 C.J p 274 note 38 
Defeoto subsequently disoovered 
NT—M. Roth & Co V New Tork 
Mercantile Exchange 262 NTS 
687, 146 Misa 644. affirmed 262 N 
TK 693, 288 APP.Div 779 
Offer to take after tenwinatfcm of 
oontsaot 

Buyers offer to take milk for few 
days after terminating contract be¬ 
cause of seller's breach was not 
waiver of election to terminate con¬ 
tract.—Niederhauser v Jackson l^ai- 
ry COn 287 NW 222, 218 Iowa 285 
trader statute 

(1) The phrase **oiher legal rem- 
j edy,** as used In statute, providinsr 
that acceptance of goods by buyer 
shall not discharge seller from lia^ 
hility in damages or other legal rem- 
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preclude the buyer from rescmding for breach of 
warranty where the inspection does not disclose a 
defect then existing 

Acceptance of part or an installment of goods does 
not prevent a resassion for a subsequent breach or 
failure to perform on the part of the seller,but 
it does preclude a rescission for objections 
relatmg to the part or installment accepted®^ A 
failure to deliver part of the goods does not sup¬ 
port an alleged right to rescind where the buyer 
accepts the remainder together with the seller’s 
promise to supply the missing portion Where a 
part only of an installment under an executory con¬ 
tract is tendered, and there is then a refusal to 
deliver all of the installment, the bu>er cannot ac¬ 
cept such part performance of the contract and at 
the same time claim a resassion of the entire con¬ 


tract®* 

c. By Betention of, and Ezerdse of Acts of 
Ownezship over, Property 

The buyer may waive or lose a right to rescind a con- 
tract of sale by a retention and use of the property with 
knowledge of the facts constituting the ground for rescis¬ 
sion 

A waiver of, or estoppel to exerase, the right of 
the buyer to rescind arises where, after discovenng 
the fraud or defect, he retains the property without 
objection,®^ or where he elects to retain the propertv 
and look to the seller to perform a promise to keep 
it in r^air®® A waiver or estoppel also arises 
where the buyer retains and uses the property®® for 
his own benefit or convenience,®^ with knowledge 
of the facts,®® for a long penod of tunc,®® or after 
a reasonable opportunity to inspect or test,^ or for 


edy for breach of any promise or I 
warranty in the contract to sell or 
the sale in absence of express or 
implied agreement of the parties, in¬ 
cludes buyer's right of rescission un¬ 
der the statute —Baker v J C Wat¬ 
son Oo, 134 IP 2d 613, 64 Idaho 573 
(2) Under such a statute accept¬ 
ance does not as matter of law con¬ 
stitute a waiver by the buyer of 
the right to rescind for breach of 
w a rr a nty of identity, if the provi¬ 
sions thereof are complied with.— 
Schmoll Fils & Co, Inc. v S Ij. 
Agoos Tanning Co, 152 NR 630, 632, 
256 Masa 195 

89. Yt.—Pennock v Stygles, 54 Yt 
226 

9a NT—^Wolfert v Caledonia 
Springs Ice Co, 88 NR 24, 195 N 
T 118, 21 L.R.A. N S., 864 
55 G J p 274 note 41. 

91. W Ya.—U S Rubber Reclaim¬ 
ing Co V Seward Wire Co, 168 
SR 52 lllTVVa. 641. 

55 G.J p 275 note 42 
98. Mich.—Hysko v Morawskl, 802 
N W 923, 230 Mich. 221. 

9a NT—Wolfert v CUedonia 
Springs Ice Co., 88 NR 24, 195 N 
T 118, 21 luRJt.,N8, 864 
Aoosptanoe of attadhmeiiis to sna- 

Where a machine with attachments 
is sold as a single entity for a single 
oonslderation. acceptance of the at¬ 
tachments constitutes a waiver of 
the right to rescind for defects in the 
machine—Klemmer v Biersdorf, 198 
NW 592, 165 Minn, 365 
9a Kan.—Brandtjen & Kluge v liu- 
cas, 109 P 2d 197, 153 Kan. 188. 
Tax.—Hatch V National Cash Regis¬ 
ter Corp, C1V.APP, 105 S W 2d 1114 
—Mills Novelty Co v Spurdis, 
dvJkpp., 29 S W 2d 898, wroT dis¬ 
missed. 

Wash.—W 4b J Sloane ▼ State, 297 
P. 194, 161 Wash. 414. 


Wyo—BVyer v Campbell, 48 P2d, 
994 48 Wyo 122 
55 C.J p 275 note 45 
9a NT—Klein v Ninetieth St. d 
First Ave Garage, 182 NTS 256 
9a Colo —Blwood Edwards Auto 
Sales V Elinsey, 225 P 2d 59 
Idaho —Allis-Chalmers Mfg Co v 
Harris. 59 P2d 345. 56 Idaho 769 
Kan.—Brandtjen & Kluge v Lucas, 
109 P2d 197, 153 Kan. 138 
Ky—International Harvester Co of 
America v Brown. 206 S.W 622 
182 Ky 435—Glover Mach. Works 
V Cooke-Jellico Coal Co., 191 aW 
516,178 Ky 675 

La—^Murphy y Ethridge-Atkins 
Corp, App, 185 So 487—Cleaners 
Equipment Corp v Weil Cleaners, 
App, 178 So 771-^3oode-Gage 

Brug Co y lyes, 138 So 818, 16 
La.App 883 

Mass —Menlci v Orton Crane & 
Shovel Co.. 189 NR. 889 285 Masa 

49 

Mlsa—HOxnischfeger Sales Corpora¬ 
tion y Sternberg Dredging Co, 195 

50 822, 189 Miss 78, motion sus¬ 
tained 196 So 504 189 Mis& 73 

N T —Alexander Carpet Co y 
Worms, 53 NT82d 4 
Tex.—^Brandtjen db Kluge y Tarter, 
Gly.App, 236 8W2d 550—Mills 
Novelty Co v Spurdis, Ciy.App, 29 
aw 2d 898, error dismissed. 

Wash.—Coovert v Ingwersen, 226 P 
2d 187, 37 Wa8h.2d 797 
Wia—Bannlnger v Landfield, 245 N 
W 113, 209 Wia 827 
55 GLJ p 275 note 46 
97. Wls—Mallow y HUl, 245 NW 
90 209 Wia 426 
55 ajr p 275 note 46 [a] (1) 

9a OaL—Hogan v Anthony, 198 P 
47, 52 CaUbpp 158 
Colo —^BEwood Edwards Anto Sales v 
Kinsey, 225 P 2d 59 
Mich.—^Don McCullagh, Inc., v Dl- 
mitroft, 42 NW2d 775, 827 SQch. 
656 


Mo—Anglo-American MiU Co y 
Twin City Mercantile & Mfg Co 
85 SW2d 982. 225 MoA.pp 829— 
Mack International Motor Truck 
Corp y Raining, App, 251 SW 
107 

Wia-Mallow v Hall, 245 NW 90 
209 Wia 426 

55 CJ p 275 note 46 faj—42 CJ p 
779 note 12 

93 Tex.—C V Hill & Co v Parker 
Civ App. 145 SW2d 880—Mills 

Novelty Co v Spurdis, Civ App 
29 S W 2d 893, error asmissed^ 
Alamo Auto Sales Co v Herms 
Civ App, 184 SW 740, error re¬ 
fused. 

55 CJ p 275 note 46 [aj (6) 

L Ark.—W C Nabors Co v Ball 
Chevrolet Co., 145 SW2d 25, 201 
Ark. 486 

111—American Sanitary Rag Co v 
U S Hoffman Machinery Corp, 61 
NE2d 809, 820 HI App 556 
La—Cleaners Ekiuipment Corp v 
Well Cleaners, App, 178 So 771— 
William Whitman & Oo v Solo¬ 
mon, App, 144 So 292 
NT—^Reichenthal v Glockner. 158 
NTS 699 
Pexishable goods 

Where goods are of a perlshahle 
nature, buyer on receiving them 
must act with reasonable dispatch 
in exercising right of Inspection, and. 
if he continues in possession with¬ 
out ascertaining whether goods con¬ 
form to contract as of date of deliv¬ 
ery, an unreasonable length of time 
thereafter, such conduct will consti¬ 
tute a w^ver of a right to return 
the goods for the Calmed reason 
that they do not conform to the war¬ 
ranty which Induced the sala—Kul- 
ber V Fairmont Creamery Co., Ohio 
App., 80 NR2d 246 
VnressoBable time 
Where machine was used by buyer 
for three weeks after making repairs 
at his own expense, after fUl knowl- 
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a longer time than is reasonably necessary to dis¬ 
cover the defects,^ or after he acquires knowledge 
that the defects cannot or will not be cured by the 
seller ^ Retention and use may constitute a waiver 
or an estoppel even after the buyer has given notice 
of rescission/ or offered to return the property,® or 
otherwise has attempted to rescmd.® Further, a 
waiver or estoppel may arise where the buyer sells 
the property,^ or requests the seller to sell it for the 
buyer’s account, assuming the burden of loss by fire 
before sale/ or otherwise treats or deals with it as 
his own,® or exercises any acts of ownership over 
it,^® as where he retains it for a long period of time 
and then returns it for repairs 


On the other hand, a waiver or estoppd does not 
arise from a retention of the goods in ignorance of 
the existence of grounds for resassion,^^ until the 
buyer has taken advice as to his nghts,^® or a reten¬ 
tion which is consistent with his claim of resas- 
sion,^^ as where it follow s a rejecbon by the seller 
of a tender of the property,^® or is after the goods 
ha\e once been returned to the seller and by him re¬ 
turned to the buyer.i® or for the purpose of preserv¬ 
ing the property from loss or destruction.17 Like¬ 
wise, a wraiver or estoppel does not arise from a 
sale of part of the property before discovering the 
ground for rescission,^® or a use to determine, under 
a wra rr a nty, the fitness or quality of the article 


edge ot defects, this was an unrea¬ 
sonable time, and such use was In¬ 
consistent with the theory of testlna 
the machine, and amounted to a final 
acceptance and waiver of right to 
rescind the purchase for breach of 
warranty—Pnatt-Gilbert Oo v Re- 
naud 218 P 400. 24 Ariz. 79 
a. Mo —Mack International Motor 
Truck Corp v Raining; App, 251 
SW 107 

42 C.J p 785 note 00 
8. Tex.—Houston Motor Car Co v 
Braahear. Civ App, 168 SW 288 
85 aJ p 275 note 46 Ca] (15) 

4. Ala.—Skates ▼ Perkins. 152 So 
86, 228 Ala. 85 

Iowa.—Advance-Rumely Thresher C6 
V Wharton, 288 N W 678, 211 Iowa 
, 264, 77 AXbR. 1158 

Me—Powers v Rosenbloom, 62 A.2d 
681, 148 Me 861 

Tex.—Minneapolls-Mollne Power Im¬ 
plement Co V Gatzki. Giy.App, 57 
SW2d 698 

Wb.—Bannin^er v Landfleld, 245 K 
W 118, 116, 209 Wis. 827 
65 C^J p 275 note 46 [a] (18) 

*7Xe [buyer] may not, if he elects 
to rescind, treat the go^ in a way 
that is inconsistent with the right 
of resdssion.**—Banninger v Ijand- 
fleld, supra. 

5. Me—Powers ▼ Rosenblooin, 62 
A.2d 681. 148 Me 861. 

Mo—Brandtjen & Kluge v Burd & 
Fletcher Co.. 192 &W2d 651 239 
Mo.App 268—-McCartney v Taylor 
Aircraft Co. App., 140 SW2d 95 
N’T—Chalfln v G Med & Sons, 97 
NT 8 2d 648 

Tenn.—-RTu-Way Ice Cream Mhdi. C!o 
▼ Pirn Whistle, 68 &W2d 575, 
16 TennJlpp 581. 

55 aj p 275 note 46 [a] (16) 

& MidL—Don McCuIlagh. Ine, v 
Dtmitrolt» 42 N W 2d 776, 827 Hich. 
656 

Mo—i^Elolian Co. of Missouri v 
Boyd, App. 65 aW2d 111. 

V. OkL—Murrell v Advance-Rume¬ 
ly Threadier Co., 282 P 848. 140 
OkL 129 

Pa.—Commercial Factora Corp v 


CrOldsleger, Gom.FL, 40 Liack.Jar 
205 

55 C J p 275 note 47 
Sale as preventing performance of 
condition precedent see infra 9 110 

8. Pa.—Cunningham v Wanamaker, 
66 A. 748, 217 Pa. 497 

9. US —Tucker v Traylor Engi¬ 
neering 6b Mfg COh C.CJLOkL, 48 
F2d 788 

DC—Orrison v Ferraate, MunJbpp.. 
72 A 2d 771 

Ey—(aargotto v Sherman, 180 SW 
2d5b5 297 Ey 597 

Wyo—-Fryer v (Campbell, 48 P2d 
994. 48 Wyo 122. 

55 CJ p 276 note 48 
Operatloii of buMness 
CaL—^Eje Clerca v Micbael. 199 P3d 
348. 88 Cal App.2d 700 
Idaho—-Wetterow v White, 282 P 
2d 978. 71 Idaho 872. 

NT—^United Garage v F and B 
Holding Corp. 23 T S 2d 881, 360 
AppDlv 876, appeal denied 24 N 
T S 2d 129 260 App Div 983. appeal 
denied 30 NB.2d 782, 284 N’T 822 

10 Iowa.—Ad\ance-Rumely Thresh¬ 
er Co v Wharton, 238 NW 678, 
211 Iowa 264, 77 AX.R. 1158 
wyo—^Fryer v Campbell, 48 P2d 
994, 48 Wyo 123 
55 CJ p 276 note 49 
After rescission or atte mp ted re¬ 
scission 

Iowa.—Advance-Rumely Thresher Co 
V Wharton, 238 N W 673, 211 Iowa 
264, 77 A.I 1 .EL 1158—Butler Mfg 
Oo V ElUott & C^ox, 288 NW 669, 
211 Iowa 1068 
55 CJr p 278 note 49 £a] 

Ctandnot inooBsartegt with r es ci s si o n 
EfCort by buyer of business, after 
seller had taken it over, to assist 
third person, who had financed the 
buyer, in making third person's <duit- 
tel mortgage good by its recordation 
was inoonsisteni. with idsa of resds- 
sion.—Hoback v Allen, MoJLpp., 216 
&W.2d 148. 

Ho asscrtiO]i. of ownership 

Buyer of parts for pipe organ was 
held not barred from rescinding con¬ 
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tract on ground that buyer asserted 
ownership and interfered with direc¬ 
tion to seller to remove parts, where 
seller failed to remove parts and buy¬ 
er made no use of them either to his 
advantage or to Injury of seller— 
Verlinden, Welckhardt, Domoff Or¬ 
gan Co V McDonald, 258 NW 859, 
217 Wis 25 

11. DC—Orrison v Ferrante, Mnn. 
App. 72 A.3d 771 

12. US —Norrington v Wright, CCL 
Pa., 5 F 76S affirmed 6 S.Ct. 12, 
115 US 188 29 L.Ed. 366 

55 C J p 276 note 50 
IS. NT—Norton ▼ DreylUss, 12 NL 
E. 428, 106 NT 90 

14. Tex.—Athans v Rossi, dvJ^pp.* 
240 SW2d 492, error refused no 
reversible error 

Buyer’s removal of goodM from 
freight oar to buyer's warehouse b^ 
fore examination thereof did not pre¬ 
clude rescission of sale contract by 
buyer for breach of warranty of 
identity of such goods with those 
purchased.—Ryder 6b Brown Ca ▼ 
E. Llssberger Co. 15 NE.2d 441, 800 
Mass. 438, 118 AXJL 521 

15. Tex.—Athans v Rossi, GtT.Appin 
240 S.W 3d 492, refused no reversi¬ 
ble error 

IS. Ibwa.—^Rlce. eta. Shoe Oo v Or¬ 
ansky, 166 NW 690. 184 Iowa 6. 

17. NY—Eeefuss v Weilmunstar. 

85 NT a 918, 89 AppDlv 806 
wyo—Fryer v Campbell, 48 P.2d 
994, 48 Wyo 122. 

Beitenttou as bailee of seller 
Ala.—Skates v Pwkins, 152 So 86. 
228 Ala. 85—Fuller v. Chenault, 47 
So 197, 157 Ala. 46—Hayes t. 
Woodham, 40 So 611. 145 Ala. 697 
N J —-Hartman ▼ Smsra Sales; 11 A. 
2d 716, 18 NJUisa 168 

la Or—Mayer v. Smith, 280 P 855, 
118 Or 559 
Furohase by sample 

Where material was dipped by 
seller in two lots and on receipt of 
material by buyer samples were cut 
and distributed to prospective cua- 
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sold which cannot otherwise he determinedly or a use 
imtil defects are discovered where the only inspeo 
tion actually made or practicable was by the seller 
at his mill,yy or an appearance and claim of title by 
the buyer in proceedings by the government to con¬ 
demn the goods for nonpayment of customs duties, 
or a slight or inadental or a retention and use, 
at the request or suggestion of the seller, for the 
purpose of a further test or tnal,23 or a retention or 
use while the seller is promismg or endeavormg to 
put the property m good order,2^ or a use to test 
the efficacy of attenqxts by the seller to remedy de¬ 
fects m the property,^® or a retention and use where 
the buyer repeatedly requested the seller to take 
back the article and the seller failed to do so^^ or 
where the use was during a reasonable time allowed 
the bu>er to make his election to rescind, and com¬ 
pensation for the change m conditions can readily 
and accurately be made 2^ So, also, the mere fact 
that the bu\er attempted to sell the property will 
not deprive him of the right to rescmd for fraud,*® 
or for nondelivery, where, at the time of the attempt 
to sell, he did not know, or have reason to anticipate, 
that delivery would not be made ** Where the buyer 
has a right to resell the article on the seller’s refusal 


to take it back for defects authonzmg rescission, a 
letter by the buyer to the seller authonzmg the latter 
to resell the article does not constitute a waiver of 
the nght to resand,®® nor does the buyer’s act of 
selling the goods for the purpose of reimbursing him¬ 
self for money he has paid the seller of itself show 
a wraiver, where he had theretofore given notice of 
resassion and tendered the property back to the sell¬ 
er with a demand for repayment®^ Where, m order 
to secure the purchase pnee of articles sold, the 
buyer gave a chattel mortgage covenng both the 
property sold as well as other property, the execution 
by the mortgagor of a redehvery bond for all the 
property m the mortgagee’s action to replevy it 
has been held not to estop the mortgagor from seek¬ 
ing a resassion of the contract of sale ®® 

The right to resand a sale of a motor vehicle is 
not waived or lost by using it for the purpose of 
returning it immediately after the discovery of a 
ground for resassion,®® or by taking the vehicle 
back to the seller for adjustment and repairs, where 
nothing more is mtented than to offer the seller op- 
portumty to put it m runnmg condition,®^ or by the 
continued use of the vehicle to complete a journey 
or job of w*ork already commenced when defects are 


tomers before inspection of material 
was made and a small piece thereof 
was sold, without knowledge that 
material was defective, buyer's ac¬ 
tions did not, as a matter of law, 
constitute a waiver of his riffht to 
rescind on discovering that bulk of 
eroods deU\ered did not correspond 
to samples identiUed In written con¬ 
tract of sala—'Mayer v Xorthwood 
TextUe Mills, CaU^pp, 283 P 2d 657 
19 Fla.—McDonald v Sanders, 187 
So 122.108 Fla 08 

Pa—Industrial Rayon Corp v Cap- 
lan, 190 A. 185, 125 PaSuper 414 
Wanaated seoonflliand maoliiBa 

(1) A use which is essential to en¬ 
able the bu>er to determine whether 
a secondhand machine is in woricable 
condition as warranted does not de¬ 
prive the buyer of his riffht to re¬ 
scind for breach of the warranty— 
McDonald v Sanders, 137 So 122, 103 
Fla 98 

(2) The right to make such use 
of the machine is not affected by the 
fact that payments on the purchase 
price have been mada—McDonald v 
Sanders, supra 

fla Md.—'Shterprise Mfg Co ▼ Op- 
penheim, 79 A 1007, 114 Md. 868, 
88 Ii.RJL,NS., 548 

91. MT—Hamrah v Maloof, 111 M 
TS 609, 187 AppJ>iv 881. 

92. Iowa—'Brandenberg v Samuel 
Storea 285 N.W 741, 211 Iowa 1821, 
77 ADR. 1161. 

55 C J p 276 note 57. 


Trivial use in comparison with 
whole subject matter of the trans¬ 
action. 

NT—Weigel v Cook, 142 MB. 444, 
237 NT 186 

Wyo—^Fryer v Campbell, 48 P2d 
994, 48 Wyo 122 

23. IIL—'Air Conditioning Corp v 
HonaJeer, 16 NK2d 158, 296 Ill 
App 221 

Iowa—^Hughes v National Equip¬ 
ment Coiporation, 250 NW 154, 
216 Iowa 1000 
55 CJ p 276 note 58 
2A Mo—McCartney v Taylor Air¬ 
craft Co, App 140 SW2d 95 
Okl—Rohlund v International Har¬ 
vester Co of America 76 P 8d 1078, 
182 Okl 200—Fairbanks Morse & 
Co V Miller, 195 P 1082, 80 Okl 
280 

Pa—Demay v Fbllera Com PL, 69 
Dauph.Co 886 

Tex—Super-Cold Southwest Co v 
Willis. CivApp, 219 SW2d 144, 
refused no reversible error 
Wia—Kloppstein v Fries, 44 NW 
2d 530. 257 Wis 628 
55 C J p 276 note 59 
Baiianoe on promise 
Buyer's reliance on seller’s agree¬ 
ment to make machine work as origi¬ 
nally represented did not deprive him 
of right to expect that seller would 
remedy defects when Information 
concerning them reached him.— 
Kloppstein v Friea supra 

2S. Iowa—Roper v Wella 165 NW 
885, 182 Iowa 287 
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29. La—'Woodward Wight A Co v 
Cotonio, App, 152 So 886 
XTse during trlAl of aotlOB. f on zesois- 
sion 

Where goods purchased by plaintiff 
were not in accordance with sample 
and on making complaint, seller 
made assurances that adjustment 
would be made but nothing was dona 
emd seller was notified to call for 
the goods and plaintiff brought re¬ 
scission action within a few months 
from time of purchase, plaintifTs use 
of goods until date of the trial more 
than a year later did not constitute a 
waiver of rescission or acceptance of 
the goods by user —Chalfin v G 
Fried & Sons 87 N Y S 2d 223 
27 Wyo—^Fryer v Campbell, 48 P 
2d 994, 48 Wyo 122 
23. Ga—Hoyle v Southern Saw 
Works, 81 SR 187. 105 Ga. 123 
65 C J p 276 note 60 

29 Iowa.—Kabiick v J L Case 
Threshing Mach. Co, 168 NW 868 
180 Iowa 598 

30 Conn.—Keeler v General Prod¬ 
ucts, 76 A2d 486, 187 Conn 247 

3L Tex.—Nu-Enamel Paint Co v 
Davis, CivApp.. 68 SW2d 861, er¬ 
ror dismissed. 

32. Okl—Frickenschmidt v Gamer, 
61 P 2d 587.174 Okl 559 
38. Cal—^Knight v Bentel, 179 P 
406, 89 CalApp 602 
3A Utah.—Studehaker Bros. Co v 
Anderson. 167 P 668, 50 Utah 819 
42CJ.P 785 note 70. 
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discovered,®^ and the purchaser does not waive his 
nght by spending time and money m a good faith 
effort to have the machme repaired and put m run¬ 
ning order, when he promptly rescinds on learning 
that it cannot be made to run ®® Under a guaranty 
of a motor vehicle for a speafied time, the purchaser 
does not lose any rights by temporanly keeping and 
using it, where he repudiates the purdiase as soon 
as the vehicle is fully tested, and within the period 
of the warranty ®7 Repairs made bj the bu>er, 
which do not effect any material change in the car 
or substantially alter its condition so that it cannot 
be returned to the seller m the condition in uhich it 
was received, do not amount to a waner of a nght 
to resand otherwise existing ®® It is otherwise if 
the buyer overloads the motor vehicle and makes re¬ 
pairs and alterations contrary to the terms of a 
warranty,®® 

* Questions of law and fact Whether the usage 
or retention of possession amounts to a waiver of 
a nght to rescind depends on all the facts and ar- 
cumstances m evidence,^® and is ordinarily a ques¬ 
tion for the jury,^i although it may become a ques¬ 
tion of law if the arcumstances are such that all 
reasonable minds would agree on it^® 


d. By Payment or Anaagements Therefor 

The buyer may waive or be estopped to assert a right 
to rescind the contract of sale by payment of the pur¬ 
chase price in connection with such other matters as an 
acceptance, retention, or use of the property with knowl¬ 
edge of the facts 

In connection with other matters,^® such as ac¬ 
ceptance of the property,^^ retention and use there¬ 
of,^® and knowledge of the grounds for rescission,*^® 
pa> ments on or of the purchase pnce ma^ give rise 
to a wraiver or estoppel on the part of the buyer, 
and It is fatal when made after the commencement 
of a suit by the bujer to resand.^^ No waiver 
arises from the makmg of a payment where it is 
induced by a promise to fix the property,^® or as¬ 
surances, after repairs were made, that it would 
function pn^erly,*® or is made under duress,®® as 
where it is made to prevent a default on a note and 
mortgage rather than with intent to waive^®® or 
where it is done under the advice of cotmsel and the 
note for the balance of the purchase pnce which is 
paid IS in the hands of a third person as collateral,®® 
and, where delivery is in mstallments, payment for 
one or more installments will not estop the buyer to 
rescmd for default as to other installments ®® 
Where, under Ihe contract, rescission is the exclu- 


35- Wl8 —Advance-Rnmely Thresh¬ 
er Co v Bom, 206 NW 904. 189 
Wis 809 

88. Midb.—Wozniak v Ford, 185 N 
Vr 670 216 Mich. 619 
37 Tex.—Avery v Staples Mercan¬ 
tile Co, Giv.App, 188 S.W 48 
88. Wash.—Klock v Newbury. 114 
P 1082, 68 Wash. 153 

39 Iowa.—^FOur Tract. Auto Co v 
Huml. 168 NW 102 170 Iowa 476 

40 m.—Conner v Borland-Orannis 
Co.. 128 NF. 817, 294 lU. 68 

NT—Chalfin v O Fried & Sons, 87 
NTS 2d 228 

Tex.—C V Hill & Co V Fricke, Civ 
App, 135 SWSd 582, error dis¬ 
missed, Judgment correct. 

41. HI—Conner v Borland-Orannis 
Go., 128 NB. 817, 294 HI 68 
Wash.—Warren v W W Sheane Au¬ 
to Co., 208 P 872, 118 Wash. 218 

48. Arts.—Fmtt-Gilbert Co v Hil¬ 
dreth, 207 P 864, 24 Ariz. 141. 

42 aj p 786 note 74 
Walveiz as matter of law 

(1) The buyer^s continued use of 
property after discovering fraud in¬ 
ducing its purchase, and after buyer 
has repudiated contract and tendered 
baxk property, bars his right to re¬ 
scission as a matter of law—Hatch 
V National Caah Register Corp, Tex. 
CivApp., 105 aw 2d 1114. 

(2) Where buyer continues after 
discovery of fraud to treat property 
as his own and makes payment of 


purchase money, court can declare as 
matter of law that right of rescission 
has been waived.—OXJonnell v Lock¬ 
hart, Tex.ClvApp, 86 aW2d 267 

43. Ark.—Bridges v Shapleigh 

Hardware Co, 57 aW2d 405, 186 
Ark. 998 

HI—Slane v Lake Shore Index, 40 
N.R2d 786, 814 HLApp 192. 

Ky—Gargotto v Sherman, ISO SW 
2d 565, 297 Ky 597 
Mo—^International Shoe Co v Llp- 
schitz, App, 72 SW2d 122. 

Pa.—Bernstein v Klensin, Com.PL, 
41 LackJur 161. 

55 C J p 276 note 68 
Right of action for recovery of pay¬ 
ments made volimtarily or under 
protest see infra 5 493 

44. NT —Samuel Schlossman ft 
Sons V Gotte, 18 NTS 2d 418. 

55 C J p 276 note 64 

45. La.—^Murphy v Ethridge-Atklns 
Corp. App.. 185 So 487—Twin City 
Motor Co V QPettit, App., 177 So. 
814 

Mass —Lahagnara v Eiane Furniture 
Co, 198 NB. 578 289 Mass 52 
Mich.—Hughes v Wm. F V Neu¬ 
mann ft Sons, 286 NW 193, 258 
Mich. 886 

48, Ark.—IMdges v Shaplei^ 

Hardware Co., 57 &W8d 405, 186 
Ark. 998 

HI—Slane v Le^ Shore Index, 40 
NB.2d 786, 814 HlJ^p 192 
Mich.—Abram v Arrighlni, 282 NW 
196, 251 Mich. 509. 
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NT—Samuel Schlossman ft Sons v 
Gotte, 13 NTS 2d 418 
47 Mich.—Bmert v Nihhlink, 146 
N W 120, 179 Mich. 885 
43. Cal —Ray v American Photo 
Player Co, 189 P 180, 46 CalJLpp. 
81L 

Iowa.—Hughes v National Eguip- 
ment Corporation, 260 NW 154, 
216 Iowa 1000 

49 La.—Viking Refrigerators v 
Winbarg, App., 198 So 640—^United 
Furniture Stores v Dees, App, 198 
So 490. 

50u ND—^Bratberg ▼ Advanoe- 
Rnmely Thresher Ca, 288 NW 
552, 61 ND 462. 78 A.L.R. 1338 
To prevent threatened law zu't 
Part payment made to prevent a 
law suit by the seller against the 
buyer In connection with another 
matter jioes not constitute a waiver 
of the buyer's right to rescind.— 
Hodges V ColOf Tex.ClvJipp, 117 S 
W2d 822 

5L Cal—Hefferan v STeebalm, 214 
PSd 886, 84 Cal.2d715 

58. Mich.—Wozniak v FOrd, 165 N 
W 670, 216 Mich. 618 

58U HI—Evans v Chicago^ etc., R. 

Co., 26 HL 189 
BatenttooL for InspeofeloiL 
Where contract covered a consid¬ 
erable number of an article, fact that 
buyer retained and paid for a small 
number receiied from manufacturer, 
some of which had been uaed in in- 
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sive remedy for a breacli of warranty, payment of 
the purchase price or submission to a judgment 
therefor has been held not to preclude iJie buyer 
from subsequently resorting to rescission for such 
a breach, w unless the property has been accepted in 
fulfillment of the contractus The buyer is precluded 
from rescinding where, with knowledge of a ground 
for rescission, he has requested or obtained an ex¬ 
tension of time for payments^ has paid the in¬ 
terest on the balance of the pnce.S7 

a. Effect 

A buyer's waiver of his right to rescind and election 
to hold the seller to performance keeps the contract alive 
for the benefit of the seller as well as himself 

Where the buyer waives his right to rescmd and 
elects to hold the seller to the contract and msist 
on performance, he keeps the contract alive for the 
benefit of the seller as well as himself ,S8 he may 
stand on the contract,^^ but is not at liberty to 
violate Its terms A waiver of the right to rescind 
on one ground does not extend to another ground^^ 
subsequently discovered and where a wai\cr by 
the buyer is conditional, he may resand on non¬ 
performance of the condition.®* The buyer’s waiver 
of a right to resand for fraud does not constitute a 
waiver of other forms of redress against the seller 
for such fraud.®^ 


§ 106. Conditions Precedent 

Various matters have been considered and held, un¬ 
der the facts and circumstances, to be or not to be con¬ 
ditions precedent to rescission of a contract of sale. 

Before the seller may rescmd, he ^ould show a 
disposition substantially to comply with the con¬ 
tract®® When parties make an agreement by cor¬ 
respondence for the sale and purchase of property, 
complete m its details, with the understanding that 
It shall be afterward expressed m a formal docu¬ 
ment, one party may not rescmd, because of an 
objection to a form proposed by the other, without 
a request for a correction and notice that the con¬ 
tract will be resanded if the correction is not 
made®® Also a demand for performance within 
a reasonable time and a notice that, m default of 
such performance, the contract will be canceled, 
resemded, or terminated may be necessary in some 
mstances,®^ as where the time for performance has 
been wai\ed®® or extended for an mdefimte pe¬ 
riod,®® or the date of delivery is indefinite,^® or pnor 
delayed, mcomplete, or irregular performance has 
been accepted ,7^ but m other instances such demand 
and notice may be unnecessary, as where the con¬ 
tract calls for immediate,7* or only one,^® delivery, 
the seller’s statement of his mability to deliver with- 
m the proper time is accepted by the buyer as an 
antiapatory breach,^® or there is no waiver ^® Un- 


■pection and examination and la es¬ 
tablishing a production line, could 
not be construed as a waiver of rlaht 
to cancel balance of contract because 
of manufacturer's material breach 
thereof—Reed & Prince Mfff Co. v 
Liear, Inc.. DC inch. 7S FtSupp 894. 
affirmed, C.C.JL, 174 FSd 908 

54. XD—Holden v Advance-Rnme- 
'' Thresher Cb, 239 XW 479, SI 
^ ^ 584 

65. XD—Holden v Advance-Rume- 
ly Thresher Co, supra. 

56. Ija.—G J Devllle Dumber Co v 
Jaubert, 139 So 502, 19 IrfuApp 48 
65 C J p 277 note 69 
Offer to make smaHefr paymaats 
In action for purchase price of 
piano, buyer's alleged rescission of 
contract was held waived by subse¬ 
quent letters admitting liability on 
contract, but stating his Inability to 
pay because of fixntneiai stress and 
oflerinff to make smaller Installment 
payments—lOkillan Co of Missouri 
V Boyd, 65 S.W 2d 111. 

57 XT—Guarantee Sav, etc., Co 

V Moore, 54 XYS. 787. 86 App 
Dlv 421. 

5a Ta^Riehmond Xioather Mfy Ca 

V Fawcett, 107 SJEL 800, ISO Ya. 
484 

65 aj p 277 note 71. 


5a Cal—Hogan v Anthony, 198 P 
47. 58 CalJ^pp 158 

60 Ky —O’Bryan v Mengel Co, 6 
SW2d 249, 224 Hy 284 

61. Mo—Jones v Xorman, App, 24 
SW2d 191 

ea Cal —Hunt v D. M: Field Inc. 

. 262 P 730, 202 Qai. 701. 

6a Mo—Slmra'l v American Mul- 
Ugraph Sales C6. 158 SW 487, 
172 Mo App 884 

XT—^Interboro Brewing Co v In¬ 
dependent Consumers* Ice Co., 156 
XY&410 9SMise.24. 

64, US—^Elrst Acceptance Corp v 
Kennedy. DCLIowa, 95 F2d 861. 

ea Or—‘William Hanley Co. v 
Combs, 119 P 888, 60 Or 609 

6a US—^Frank Bowman Co v Le- 
cato, CCA.Va„ 292 F 78 

67 Ala.—’Domlney v Johnson- 
Brown Co.. 128 So. 52, 219 Ala. 666 

55 aj p 285 note 5 

Ttme held reasonable 

Cal.—Drabkin v Bigelow, 188 P2d 
750, 69 Cal App 2d 68 

ea Md.—Shriv«r OH Ca v Inter¬ 
ocean Oil Co., 146 A. 288, 167 Md. 
841. 

56 CU p 285 note a 

ea US—Peter Fox Brewing Co v 
Collins, CULOkL, 177 FSd 1008 
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N Y —Mawhinney v Millbrook Wool¬ 
en Mills, 187 XSL 818, 284 XY 844 
Beasonable aotloe snfitoisnt 
Even though parties had establish¬ 
ed custom of permitting contracts for 
sale of goods to remain unexecuted 
long after expiration of time fixed 
in contract, each of parties could, 
on reasonable notice, place other in 
default at any time after expiration 
of time fixed so cui to permit cancel¬ 
lation of unexecuted part of contract 
—^F Lombardo & Sons v Schmidt A 
Compagno, LaApp, 167 Sa 288 
TO. Tenn.—‘Droll Patent Corporation 
r Chattanooga Mattress Co., 11 
TennJ^p 546 

7L Cal—‘Holwick V Walker, 45 P 
2d 874, 6 Cal App 2d 669 
La—^F Lombardo & Sons v Schmidt 
& Compagno, App., 157 So 288 
Tenn.—Southern Coal Co. v Smith, 
12 Tenn App 408 
55 C.J p 285 note 8 
72. Iowa—Sharpnaek v Sbhwertley, 
181 XW 249, 190 Iowa 1087 
78. NY —Chemung Iron, eta. Co v 
Horn, 186 XY& 648, 114 Misa 
880 

74. XY—McCutcheon ▼ Klmhell, 
241 NTS. 680, 186 Mlsa 646 

75. Mldh.—-Ft Dearborn Coal Ca v 
Newaygo Portland Cement Oo^ 102 
XW 977, 280 Mich. 860. 
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der some circumstances the seller most be given an 
opportunity to replace the goods or remedy the de¬ 
fect before the bu>er may rescind for a breach of 
warranty^® or a defect in qtiality,^^ at least where 
the contract so provides,^® unless such contract re¬ 
quirement is waived but m some cases not falling 
within such contract provisions, it has been held 
that such opportunity need not be afforded.®® The 
purchaser may not rescind where, after a return to 
rectify mistakes, he refused to accept debi try with¬ 
out finding out whether the alleged defects had been 
remediedbut he may resand where the seller 
has been unable to correct defects after hanng been 
given ample opportumty to do so ®2 Resciss on 
by the buyer for breach of warrartj cannot be made 
before determination that the seller's warranty has 
been breached On rescission b\ the bu 3 er, de¬ 
mand must be made for return of the purchase price 
paid 

Evtciicn Immediately on breach of warranty of 
title, the buyer may resemd without shoiving evic¬ 
tion,®® disturbance of possession,®® or demand for 
possession by cme having supenor title ®7 Also, 
eviction from enjoyment of a patent is not a condi¬ 
tion precedent to rescission by the bujer for a 
fraudulent misrepresntation that the imention in- 
fnnged no existing patent®® 

Tender of payment If money paid m advance 
by the buyer is to be forfeited in case the residue is 
not paid by a certain day, he must tender, or use his 
best endeavor to tender, the balance on or before 
the day limited in order to place the seller in de¬ 
fault, so as to entitle the buyer to resand and re¬ 


cover the advance payment,*® but when the seller 
IS already m default no tender of the balance due 
j IS necessary®® It has been held that, where the 
1 seller delivers goods not m perfect compliance with 
the contract, but ha\ing remediable defects, the 
buyer is not entitled to resemd without either 
tendenng payment, less a speafic sum for defects, 
or ofienng to paj pro\ ided proper deductions from 
the pnee are made In order to resand a contract 
of purchase on installments, the buyer need not pay 
mstallments after ha\*ng gi\en notice of resas- 
sion.®* 

§ 107. — Restoration of Status Quo 
a. In general 
b B\ sei’er 
c. B> bu>er 

& In (General 

In general, neither party may rescind e contract of 
sale without first returning, or offering to return, what¬ 
ever of vaiue he has received under the contract, and 
placing, or offering to place, the other party In statu quo 

It is a general rule that neither partj may resand 
a contract of sale without first returning, or offering 
to return, whatever of \alue he has received under 
the contract,®® and plaang, or offering to place, the 
other party m statu quo,®^ unless he has a good 
excuse for not doing so ®® Except in the case of 
' fraud on the part,®® or, as discussed mfra sub¬ 
divisions b (2), c (1) of this section, an impossibility 
due to the fault, of the adverse party, there can be 
no resassion unless both parties can be restored 
pracbcally to the conditioii m which they were in 
before the contract was made.®? However, an ab- 


NT—^ohn P Trainer Cte v Am- 
alnck. 140 XE. 981. 236 NT 892 

78. Iowa.—^McCSormick Han estina 

Hach. Co V Brower, 65 NW 587, 
88 Iowa 607 

55 C.J p 285 note 14. 

77 Kkn.—Wriffht v Xiaraon Bros. 
■Wholesale Grocery Co., 228 P 1108, 
115 Kan. 550 

ICich.—Davis V Downs, 4 Mich. 530 

78i Ky —Huber Mfa Co v Piersall, 
150 SW 841, 150 Ky 807 

56 C.J p 285 note 18 j 

78 Hich.—Westinghouse Co v 
Oainor, 90 NW 52, ISO Mich. 898 

Bight to written nctloe htld waived 

Neb —Sandwich Mfg Co v Peary, 58 
NW 718, 40 Neb 826 

80i TeoE.—<Blzler v DoUeva Ctv 
App., 826 &W 148. 

65 GLT p 285 note 17 

W- NT—Sire v Wassermaa, 164 
NTS. 826. 

lA.—Pbrstan V Stewart, 126 So 
705. 12 LaJLpp 628 

88. Aris.—Murphy v. NaUanal Iron 


I & Metal Co., 227 P.2d 219, 71 Arts. 
823 

184. Mich.—Mesh v Cltrln, 800 NW 
870. 299 Mich. 527 

85. Ohio—Kwiatkowski v Holsl- 
bauer, IS Ohio App 203. 

88, Oal.—Alberti v Jubb, 267 P 
1085, 208 CaL 325 

87 Ohio —Kwiatkowski v Holsl- 
bauer, 18 Ohio App. 202. 

88. ns—Independent Harvester Co 
V Tinsman, Dl., 258 F 985, 166 a 
CA. 85 

88 US—Bayley v Duvall, DCL, 2 
PCaa.No.1,189, 1 Cranch aa 283. 

90. Neb—Dakota Stock, etc., Co. v i 
Price, 84 N.W 97, 22 Neb. 96. 

91. NT—Ridden v Lynch, 188 NT I 
S 468 

42 aJ p 784 note 45 

98. CaL—Egan v Parka, 295 P 866, 
111 CaLApp. 415 
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98. Neb —Aron v Mid-Continent Co., 
8 NW2d 682, 148 Neb 87 

65 OJ p 277 note 78 

9^ CaL—Bgan v IParks, 295 P. 866, 
111 CaLApp 415. 

Da.—Kings Tru<A St Body Works v 
Barrett, App, 89 So 2d 601—Mur¬ 
phy V Ethridge-Atkins Corp.. App, 
186 So 487 

Mo—Powler v Golden, 212 SW2d 
98, 240 Mo App 637—Corpus JUrls 
dted in BrandtJen & Klu^e v Burd 
St Fletcher Co, 192 &W 2d 651. 
659, 289 MoApp 268 

Mont.—O'Keefe v Routledge, 103 P 
2d 807, 110 Mont 138, 148 ADR. 
409 

55 CU p 277 note 79 

95. Ala.—ijones v Anderson, 2 So. 
911, 82 Ala. 802 

96. Ohio—Cuiran v Hauser. 9 Ohio 
Dec 468, 6 OhioNP 281 

Vt—Downer v Smith, 82 Vt 1, 78 
AmJ> 148 

97. Alaj—Jones v Anderson, 2 Sa 
91D 82 Ala. 802 

56 CLJ p 277 note 88 
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solute and literal restoration of the parties to their 
former condition is not required it is sufficient if 
such restoration is made as is reasonably possible 
and the ments of the case demand.^^ 

b. By Seller 

(1) In general 

(2) Excuses or exceptions 

(1) In General 

The seller cannot as a rule rescind unless ha restores 
the status quo, and generally he must, as a condition 
precedent, restore or offer to restore what he has re¬ 
ceived under the contract 

The seller caxmot resand the contract of sale 
and at the same time retain the benefits of the con¬ 
tract^ Consequently he cannot as a rule resand 
the sale unless he restores the status quD,^ and or- 
dinanly he must, as a condition precedent to resas- 
sion, restore, or offer to restore, what he has re- 
ceiled under the contract,^ but where he has once 
returned it he need not return it a second time,^ 
and before resanding one contract he need not 
return, or offer to return, payments made under 
another and independent contract^ The seller can¬ 
not compel the bu>er to come to him but must re¬ 
turn the consideration to the buyer ® Howei er, a 
tender may be made to a general assignee who has 
possession and control of the goods ^ 

Subject matter, A seller who has recaved both 
cash and a note cannot rescind the contract on 


merely tendermg the return of the note.® In deter- 
mming the amount to be returned or tendered, the 
seller may deduct the value of the use of the prop¬ 
erty,^ and need not include either the amount paid 
by the buyer as duty on the goods imported, 
revenue taxes,or expenses incurred or advances 
made to third persons m furtherance of a scheme 
to defraud the seller ,12 but freight whidi under 
the contract was to be deducted from the price 
must be returned.^* Where the seller takes property 
as part of the purchase price, the buyer on resas- 
sion is entitled to the value thereof where the seller 
cannot restore it^* 

Time The return or offer to return the con¬ 
sideration must be made within a reasonable time,^® 
and It has been held that the offer to return should 
be made before tnal,^® but a tender is frequently 
regarded as made in time when it is made at the 
trial of an action to rescind the contract,^^ or re¬ 
cover the property, as discussed infra § 418, or, 
where the consideration is a check which has been 
dishonored and is without value, at the trial of an 
action by the buyer agamst the seller 

NuUtfication of tender The effect of a tender of 
the return of a note, given on the purchase of a 
chattel, by a seller who seeks to resand, is destroyed 
by his acceptance of pa 3 rment of the note after suit 
brought to recover the balance of the purchase 
pnce,i® and the fact that plaintiff at the tnal 
bnngs into court and leaves with the referee the 


98. Kan.—^Fairbanks v TVallcer, 92 
P 1129, 76 Kan SOS, 17 IiJEtJL,N S, 
558 

80. Kan.—Fairbanks v Walker, su¬ 
pra. 

BnsliLass 

Buver who had been Induced to 
purchase a one-half interest in busi¬ 
ness by fklse representations of sell¬ 
er was not required to return money 
received while engasred in sudi busi¬ 
ness as condition precedent to rescis¬ 
sion of fraudulent contract, where 
amount received was no more than 
fair wages for work performed by 
plaintiff during such time since re¬ 
tention is necessary to make him 
whole.—^Kurph v Foxworth, Tez.Civ 
App, 98 &W2d 817 

1. Miss —Tower Underwriters v 
Culley, 53 So 2d 94, 211 Mias 788 
55 C.J p 277 note 86 

8. Ga.—Heard v Coggins, 67 SSL 
429, 184 Ga. 62 

8. Kan.—Demaree v Poardman, 168 
P2d 411,160 Kan. 488 
La.—Thomas v Philip Werlein, lim¬ 
ited. 158 So 685, 181 La. 104. 

Mo—Shearer Motor Co v Biinnel- 
ster, App, 216 SW2d 965. 


Tex.—Hart v Littlejohn, Civ App, 
190 SW2d 148 

56 CJ p 277 note 88—42 CJ p 772 
note 28 

4. Wash.—^Pierce County Auto Co v 
Menard, 158 P 729, 92 Wash. 149 

55 C.J p 278 note 89 

5. Wls—Friend Bros Clothing Co 
V Hulbert, 78 NW 784, 98 Wls 
183 

8. Ind.T —Cherry v Cox, 45 S W 
122, 1 Ind.T 678 

55 C J p 278 note 91 

7 HY—Bliss V Cottle 82 Barb 
822 

& NY—Scovil V Wait, 64 NY 650 
—Harrison v Beattie, 64 NY 649 

9. Ky—-Woodard v Fitspatrick, 9 
Dana 117 

10 NY—Hoffman v Steinan, 4 N 
YSt 627 

IL NY—Guckenheimer v Ange- 
vine, 81 NY 894 

18. Mo—J I Case Plow Works v 
Ross 74 Mo App 486 

NY—Gu^enheimer v Angevine^ 81 
NY 894. 

IZm Tex.—Gibson v Lancaster, 89 S 

810 


W 1078, 90 Tex. 640—Parks v Lan¬ 
caster, Civ App, 88 S.W 262 
14. Cal —United Motor San Fran¬ 
cisco Co V Callander, 157 P 661 
80 Cal App 411. 

Sale to third person 
Cal.—United Motor San Francisco Co 
V Callander, supra. 

16. Wls—Weed v Page, 7 Win 603 
55 C J p 278 note 1 
16. Ala.—Jones v Anderson, 2 So 
911, 82 Ala. 802 

17 Ala.—^Mask v Evers, 7 So 2d 95, 
80 Ala.App 420 

Ky—^Black Motor Co v Green, 79 
S W 2d 409, 258 Ky 72 
55 CJ p 278 note 8 
Befnsal of buyer 

Offer of seller seeking to recover 
personalty sold to return the consid¬ 
eration at time of trial is suffleient, 
ei^ecially where buyer would have 
declined to receive the property ten¬ 
dered.—Mask V Evers, 7 So 2d 95, 
80 AlaApp 420 

1& Cal—-Dematels v. Yezu, 198 P 
798. 49 CaLApp 458 
66 CJ p 278 note 5 

19. NY—Scovll V Wait, 54 NY 
650 
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amount received on the note does not affect llie 
situation 20 

(2) Excuses or Exceptions 

Various facts or circumstances may, In a particular 
ease, excuse the seller from returning or offering to re¬ 
turn what he has received under the contract, such ex¬ 
cuse generally results from the conduct of the buyer. 

There are many exceptions to the rule that the 
seller must, as a condition precedent to rescission, 
return or tender the consideration paid for the 
property 21 A restoration of the consideration is 
excused and unnecessary where the bu>er has ab- 
scoaded22 q|. has sold the goods and retained the 
money received therefor,22 where the considera¬ 
tion is only a part of a larger sum which is due 
the seller and whiA he seeks to recover,2* where 
the goods have been damaged by the fault of the 
buyer to an amount equal to the price,25 where it 
seems likely that in final judgment there will be 
nothing due the buyer,25 where the note or thing 
received as consideration is worthless,27 or where, 
under the orcumstances, a tender would be a useless 
formahty25 Also, a tender or return of the con¬ 
sideration is unnecessary where it is impossible for 
the seller to return it,22 at least where the bu>er 
has made it impossible for the seller to place him 
m statu quo,25 but it is otherwise if the seller him¬ 
self has made it impossible to restore the con- 


sideration.21 There is some authority for the 
proposition that a return of, or offer to return, the 
consideration by the seller is a condition precedent 
only to a rescission b^ his own act,22 and not w'-here 
a rescission is asked of a court of equity 22 

Goods m custodta legns. It has been held that 
the consideration must be returned, although the 
goods are m the custody of the sheriff under exe- 
cution,2^ but the contrary rule has also been an- 
nounce<L25 

c By Buyer 

(1) Necessity 

(2) Impossibility due to act of buyer 

(3) Requisites and suffiaency 

(1) Necessity 

Generally the buyer must, as a condition precedent 
to rescission, return, or tender or offer to return or re¬ 
store, the property which he has received under the con¬ 
tract unless there Is a sufficient legal excuse fdr not 
doing so 

The general rule that m order to justify a rescis¬ 
sion the parties must be placed in statu quo apphes 
when rescission is sought by the bujer,®® and the 
bu>er must, as a condition precedent to resassion, 
return, restore, tender, or offer to return or restore, 
the property which he has received under the con- 
tract27 unless there is a suffiaent legal excuse for 


go. NT—SoovU V Wait, supra. 1 

21. Wash.—Pierce County Auto Co 
V Menard. 158 P 729. 92 Wash. 
149 

22. NT —^BOathome v Hodges. 28 N 
T 486—Johnson v S^w, 38 Hun 
198 

23. R.I.—Sisson v Hill. 26 A. 196, 
18 R.L 212. 21 LILA 206 

65 C J p 278 note IL 

24. Oa.—Parnell v Brsdy. 125 S.SL 
57 159 Ga. 209 

65 CJ p 278 note 12 

25. Neb—Phenix iron Works Oo v 
McE\ony. 66 NW 290, 47 Neb 228. 
53 AulSIL 527 

65 aj p 278 note 18 

20. La.—^Delanenville v Duhe. 88 
So 20. 114 La. 62 

27 Mich.—American Trust, etc.. 
Bank v Moore 126 NW 716. 161 
Mich. 436. 187 Am SR. 618. 

55 CJ* p 278 note 15 

28. Uo—Craig v Rneseler Motor 
Co. App. 159 S.W2d 874. 

BejeotloiL by buyer 
Where buyer of motor trade tes¬ 
tified that he did not want return 
of used truck whloh he had turned in 
to dealer on purchase price, and in 
effect so told dealers salesman, ten¬ 
der of return of tmdL by dealer 


would have been a useless formality 
—Craig v Rueseler Motor Co, supra. 
29 Ala.—Corpus Jiizis oltsd In 
Mask V Evers, 7 SoSd 95. 97. 80 
AlaApp 420 
55 C J p 279 note 16 
sa Ill—Wilson V Chains. 89 HI 
App 227 

Wis—Gates v Raymond. 82 NW 
580 106 Wis. 657 

31. Ill—Dial V Peterson, 84 HI App 
478 ' 

82. XJ S—^En re American Elnit Goods 
Mfg Co. NT, 178 P 480. 97 C.CA. 
486 

33. US —^In re American Knit Goods 

Mfg Co. supra. I 

34. Pa.—Schwartz v McCloakey, 27 
A 300, 156 Pa. 258 

86. Ark.—^Triplett v Rugby Distill¬ 
ing Co 49 SW 975, 66 Ark. 219 

33. NM—^Bell V Lammon. 179 P 
2d 757, 61 N.M. 133 

Tenn.—Goldstein v Wells, 3 Tsnn. 
App 867. 

55 C J P 279 note 25b 

87. US—Hnglin v H. M. Byllesby 
& Co., CCLAIowa. 72 P2d 841— 
Manley v Northumberland County, 
DC Pa., 82 FSupp 775 

Ala.—^Meredith v Drennen Motor Car 
Co.. 189 So 267. 224 Ala. 84 
Ariz.—California Steel Products Cb. 

811 


V Wadlow, 118 P2d 67, 68 Ariz. 
69—^Tancy \ Jeffreys, 8 P2d 774, 
89 Ariz. 563 

Conn.—Loveland v Asunetfs Auto 
Arcade, 184 A 876 121 Conn 281. 
STa.—Cole Motor Car Co v CHelly, 
183 So 874. 101 Fla. 198 
Idaho—Wetterow v White, 222 P2d 
973. 71 Idaho 372 

Ill —American Sanitary Rag Co v 
U S Hoffknan Machinery Corp.. 51 
NAI2d 809, 820 HI App 656 
End—Cooley v Stoeffler, 93 NJE2.2d 
926, 120 IndApp 617—Teter v 
Shults, 39 NE.2d 802, 110 IndApp. 
54L 

Iowa.—Henriott ▼ Main, 279 NW 
110, 225 Iowa 20 

Kan.—^Brandtjen & Kluge v Lucas, 
109 P2d 197, 158 Kan. 188 
Ky—Frick Co v Wiley, 162 8W2d 
190 290 Ky 665—Black Motor C6 

V Fbure, 99 S.W2d 177, 266 Ky 
42L 

La.—Byrne v. Ortta App., 88 Sa2d 
209—Dupoy ▼ Blotner Broa Auto 
Parts db Service Station, App., 6 So 
2d 580—Goode-Cage Drug Co v 
Ivea App.. 183 So 813, 18 LaApp 
883—Galt V Herndon, App, 188 So. 
800, 18 LaApp 239 

Mass—Denenberg v Jurad. 15 NJBL 
I 2d 680 300 Mass 488 
Mich.—^Mesh v Ciirin, 800 NW 870 
1 299 Mich. 527—Schwartz Showell 
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sot doisg so,** or, more qieaficalljr, tmless the I proper^ is wordiless,** and not rightly an arbde 


Corporation ▼ BonlUrllo, S46 KW 
163. 261 Mich. 407—Luts v Hill- 
Dlesel Snfflne Co^ 287 NW 546, 
255 Mich. 98 

Mias.—^Laurel Auto Supply Co t 
S umrall 185 So 586 184 Miss. 88 
Mo.—Hobadc ▼ Allen, App., 216 SW 
2d 148—McCartney v Taylor Air¬ 
craft Co., Api)., 140 SW2d 95— 
Ffeiffer t Independent Plumbiny & 
Heatinff Supply Co., Jipp, 72 SW 
2d 188 

Keb—Vavricka v Mid-Continent Co 
8 NWtd 674, 143 Xeb 94 
NT—Stauas ▼ Title Guarantee & 
Trust Co, 29 XS2d 463 284 XT 
41, reargument denied 17 NTS 2d 
868, 258 App Dir 944—Rubin v 
Rex Cola Inc.. 28 XT S 2d 168, 261 
AppJMv 640, aiBnned 42 XE.2d 
616, 288 XT 621—Bennett r Pla- 
citello. 9 XTS 2d 69 170 Mlsc. 177 
reversed on other grounds 19 XT 
8 Sd 777. 259 AppIMv 964. affirmed 
38XB.2d 251 286 XT 584 reargu- 
ment denied 84 XJBL2d 908. 285 X 
T 748—Alexander Carpet Co v 
Worms, 58 XTS2d 4. 

X a— Hutchins V Davis, 52 SXL2d 
210, 280 XG 67—Kennedy v High 
Point Savings 6b Trust Co, 197 S B. 
180, 218 XC 620 

X D —Jesperson v Advanoe-Rumely 
Thresher Co.. 240 XW 876, 61 X 
D 494 

Ohio—Kulber v Fairmont Creamery 
Co., App, 80 XlL2d 246—Cham¬ 
pion Animal Food Co v L. B 
Reich, Distributing Co., App., 78 
XK2d 180 

Okl—Harlow Pub Co v Pennel & 
Harrison, 65 P2d 1206, 179 Okl 
860—Doughty v Laubach, 44 P2d 
105, 172 Okl 42—Viking Refrigera¬ 
tors V McMeachln. 291 P 621, 145 
Okl 76 

Or—Wldmer v Leffelman, 212 P2d 
787, 187 Or 476 

Fa.—Encyclopaedia Britannica v 
Cowan. 16 A.2d 433. 142 Pa.Super 
534—Landau's Inc v Averill, Com. 
CPI, 84 LuxLeg Reg 455 
SC.—Liquid Carbonic Co v Codin, 
159 SE. 461, 161 SC 40 
Wash.—Corpus Juris cited in Ameri¬ 
can Exchange Bank v Smith, 28 P 
2d 414, 178 Wash. 44L 
Wis.—Dunck Tank Works v Suther¬ 
land, 894 XW. 510, 286 WlS. 83 
65 OJ P 279 note 26—62 CU p 772 
note 29 

Xesnle 

Where huyer made offer to rescind 
contract for sals of business plant 
and seller tried to placate buyer by 
offering to reduce payment but buy¬ 
er rejected that counter-offer and re¬ 
peated his original offer to rescind, 
and thereafter seller accepted keys 
and possession of plant without any 
objection, seller's actions in so ac¬ 
cepting possession would have to be 
construed as aoesptance of offer to; 


rescind, and any doubt as to legal 
effect of seller's action would be re¬ 
solved by his immediate resale to 
third person of premises and person¬ 
al property and equipment contained 
therein.—Wonder Products v Blake, 
47 XW2d 61 880 Mich. 169, certio¬ 
rari denied Blake v Wonder Trod- 
ucts, 72 8.Ct 78, 242 n.S 860. 96 L. 
Ed.-- 

Tender must be ooatinniBg 
Cku—Sutton V Coleman, 108 SLB. 808 
27 GaApp 406 
Beteation and uss 

(1) The buyer may not rescind 
and at the same time retain the 
property and continue to use it. 
CaJL—Hogan v Anthony, 198 P 47, 

52 GalApp 158 

Idaho —Troendly v J L Case Co 
297 P 1108, 50 Idaho 506 
Ky—Frick Oo v Wiley, 162 S.W2d 
190, 290 Ky 665 

Ma—Powers v Roaenbloom, 68 A.2d 
531, 148 Ma 861 

XT—^Preati v Lee Broa, 28 XTS 
2d 212—Mizrahi v John Mullins & 
Sons 28 XTS 2d 198 
XD—Jesperson v Advance-Rumely 
Thresher Co., 240 XW 876, 61 X 
D 494. 

55 CJ p 279 note 26 [a] 

(2) If purchaser retains posses¬ 
sion of the object sold, be must hold 
It as bailee for seller—Jesperson v 
Advance-Rumely Thresher Co, 840 
XW 876. 61XJ> 494 

(8) Fact that buyer had not finish¬ 
ed work contracted for was no ex¬ 
cuse for not surrendering machine 
sold for purpose of rescission.— 
Troendly v J L Case Co, 297 P 
1108, 50 Idaho 506 

38. Cal—^Russell v Roscoe, 289 P 
186, 106 Cal App 298 
65 OJ p 280 note 27 
Befnsal of restltutloa 

In order to be entitled to re¬ 
scission of contract for sale of busi¬ 
ness, Injured party need not sur¬ 
render consideration for contract, 
where wrongdoer refuses to make 
restitution.—Plotkin v Oalowltz^ 157 
A. 168, 109 XJEq 804 
Ooatraot partly exsouted 

(1) Buyer was not required to re¬ 
store executed portion of severable 
contract before treating an arbitrary 
and unjustified demand of seller as 
an offer to rescind.—Givens v 
Vaughn-Griffin Packing C0.» 1 So.2d 
714, 146 Fla. 675 

(2) Seller could not invoke rule 
that there could be no rescission un¬ 
less both parties could hoave been 
restored to the condition they were 
in before contract was made, where 
seller did not deny that he had been 
paid for all fruit picked before the 
alleged rescission uaA never offered 
to return such payments^ and did not i 

812 


charge buyer's prior failure to ll\e 
up to the contract.—Oivens v 
Vanghn-Griffln {Packing Co., supra. 
Bnysr entlUed to zetata 
Where buyer seeking to resdnd a 
contract for fraud would be entitled 
to retain the money or property re¬ 
ceived. either by virtue of an orig¬ 
inal liability if the contract Is re¬ 
scinded or under the contract itself 
if rescission is refosed, no tender or 
offer of restoration is required as a 
condition precedent to action at law 
for rTeovery of the purehaae price.— 
Vavriefca v Mid-Continent Co.. 8 X 
W2d 674, 143 Xeb 94. 

Money 

Where the thing received under a 
contract sought to be rescinded con¬ 
sists of money the amount of which 
can be credited In partiel cancella¬ 
tion of injured party's claim, failure 
to make restoration will not preclude 
action at law to recover the consid¬ 
eration paid.—Aron v Mid-Continent 
Co, 8 XW2d 682, 148 Xeb 87—Vav- 
ricka v Mid-Continent Co.. 8 XWAd 
674, 148 Xeb 94 
XMfflenlty la retumlng 
The difficulty In separating old 
carpet from new carpet purchased 
would not remove case Arom geneiei 
rule requiring return of goods to sell¬ 
er for alleared breach of warranty or 
a holding of them by buyer as bailee 
to avoid liability on sales contract— 
Alexander Carpet Co. v Worms. 68 
XTS 2d 4. 

89 Ark.—Lewis Supply Co v Gal¬ 
loway, 51 SW2d 988. 185 Ark. 
1164 

Iowa.—OoKpos Jtirls olted in Robin¬ 
son V Main, 299 XW 589, 546, 827 
Iowa 1195 

Mich.—Axiderson v PYlschkom Real 
Estate Co.. 235 XW 894, 253 Mich. 
668 

Mq —^Laitner Plumbing 4b Heating 
Co V McThomas, App, 61 S.W2d 
270 

OkL—StrlOker v BUlingUley, 86 F 2d 
474, 169 OkL 145 

55 CJ p 280 note 28—42 OJ p 772 
note 29 [a] 

Substsatisl justice 
Buyer rescinding contract of sale 
because of fraudulent representa^ 
tions was required. In making res¬ 
toration, only to do substantial Jus¬ 
tice to seller, and where buyer who 
rescinded contract of sale of vending 
machines and confections to be vend¬ 
ed therein on ground of fraudulent 
misrepresentation testified that he 
threw the oonfections away after 
they had spoiled, and that a few 
coins were found in the machines, 
failure of buyer to return the con¬ 
fections and the few coins found in 
the machines did not prevent recov¬ 
ery of purchase price on ground of 
failure to restore status quow—Robin- 
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of sale or merchandise,^® a return is prevented by 
some act or conduct of the seller,^^ the loss of the 
property by reason of a defect existing at the tine 
of sale,42 or by arcumstances ansmg, without the 
fault of the buyer, after the seller has wrongfully 
refused a tender or offer to return,^® or the seller 
\vai\es restoration^^ or has rendered an offer or 
tender vain and useless by some act or de’caration,^® 
such as a refusal to receive the property if ten¬ 
dered^® Under some statutory provisions the bu\- 
er’s nght to rcbcind is not lost merely bj' failure 
to return, where the goods delivered do not cor¬ 
respond to samples and the seller has been notified 
to remo\e them^*^ WTiere a failmg corporation 
sold its stock of goods and good vnll for creditors, 
a receiver for the corporation thereafter appointed, 
who seized the goods m possession of the bu>ers 
so that they rightfully rescmded the sale to them, 
cannot complain of the retention of his corpora¬ 
tion’s lease by the buyers, it ha^’lng been transferred 
to them*® It has been held that one seeking to 
rescmd an exchange of motor vehicles for failure of 
title to the vehicle received by him, which has been 
taken from him by the true owner, does all withm 
lus povrer to place the parties in statu quo when 
he tenders back the cash difference in pnce paid to 
him in the exchange, and his resassion is therefore 
effectual *® 


Where ffoods have been paid for, it is necessary 
according to some,®® and unnecessaiy accordmg to 
other,®! authorities to offer to return them. 

Perishable property It has been held that, where 
vegetables sold are found to be m a decaymg con¬ 
dition, the purchaser may rescind without an offer 
to return,®® but it has also been held that, because 
of his inability to make restitution, the buyer is not 
authonzed to rescmd an entire contract for the 
sale of fruit on account of the alleged unsound and 
rotten condition of a portion which has been ac- 
tuall\ delnered and accepted.®® 

(2) Impossibility Due to Act of Buyer 

As a general rule a buyer may not rescind where by 
h!s own act he has placed It beyond his power to re¬ 
store the status quo of the sellerf but this rule Is subject 
to some exceptions. 

As a general rule the buyer cannot rescind where, 
b> his owm act, he has disabled himself, or placed it 
beyond his power, to return the property or re¬ 
store the status quo of the seller,®* as where he 
has sold or disposed of the goods or a part there¬ 
of,®® but the rule is not in\anable,®® an exception 
is recognized where the goods were purchased for 
resale and the quality w^s not, and could not be, 
ascertained until a portion had been resold to, 
and used or consumed by, customers ,®7 another 


son V Main, 290 NW 589, 227 Iowa 
1195 

40. Fla.—Hancock v Tudier, 8 Fla. 
435 

41. Cal —Hgan v Parks, 295 P 866, 
111 Cal App 415 

Iowa.—^Huffhes v National Equip¬ 
ment Corporation. 250 NW 154 
216 Iowa 1000 

Ky—Prick Co v WUey, 162 SW2d 
190, 290 Ky 665 

Okl—Kirk v Leeman, 22 P2d 882 
168 Okl 236 
55 C.J p 280 note 80 
Sender not eacensea 
Buyer's failure to place seller of 
gasoline filling station business in 
status quo on attempt at rescission 
by accounting for aocessorles dispos¬ 
ed of by buyer and tendering amount 
found to be due was not excused be¬ 
cause seller had unlawfully taken 
possession of business, where seller 
had never refused to have an ao- 
countlng and buyer never asked for 
one.—^Hoback v Allen, Mo App, 216 
SW2d 148 

42. La.—Chapman y Matthews, 18 
La. Ann. 118. 

43. CaL—Steele v Scott, 22l P 842 
192 CaL 521. 

55 C J p 280 note 88. 
iPortnitoits event 

XUness of buyer of automobile is 


not fortuitous event within meaning 
of code article declaring that if 
thing which is object of redhibitory 
action has perished since commence¬ 
ment of the suit, even by fortuitous 
e\ent, it is s^ler who has to bear 
loss.—^Harris v Halllgan, LcuApp, 
25 So 2d 111 

44. Me—Doylestown Agr Co v 
Brackett, etc., Co, 84 A. 146, 109 
Me 801 

Tex.—Sanitary Mfg Co v Gamer, 
Civ App 201 S.W 1068 

48. Mo—^Pfeiffer v Independent 
Plumbing & Heating Supply Co, 
App, 72 SW2d 188 

55 CJ p 280 note 84 

43. Tex.—Auburn Dallas Co v 
Stewart, Ci\JV.pp, 46 SW2d 886, 
error refused. 

56 CJ p 280 note 85 

47 Mass.—Cannon v Page 4k Baker 
Co., 188 NJEL 892, 281 Mass. 588 
Snyer Jnstiflably xefUsiBg to ao- 
oept goods delivered as not corre¬ 
sponding with sample is not bound to 
return them to seller, hut need only 
notify latter of refusal to accept 
them, and is not hound to rescind 
entire contract because of seller's 
refusal to remove them.—Cannon v 
Page 8b Baker Co., supra. 

48. NC—Little V Eleishman. 98 S 
SL 455, 177 NC 2L 
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43 Ala.—Gayle Motor Co v Gray- 
Acree Motor Co 90 So 884, 206 
Ala. 586 

SO Pa.—Brown v. Unger, SO Pa. 
Dist. 510 

61 U S.—Gunderson v Brey, Pa., 
210 F 401, 127 CCA. 183 

53. La.—Richards v Burke. 7 La. 
Ann. 242 

58. Ga.—Small v Robertson, 110 S. 
E. 604, 28 GaJlpp 162 

54. Ky—Sandige v Stephens, 67 S. 
W2d 967 252 Ky 620 

La.—J B Bealrd Co v Burris Bros., 
44 So 2d 693. 216 La. 655 
Wash.—^Burnley v Shinn, 141 P 326 
80 Wash. 240, Ann.Ca8.1916B 96 
55 CJ p 281 note 4L 

55. La.-^ B. Bealrd Go v Burris 
Bros., 44 So.2d 693. 216 La. 655— 
American Furnace CO v Great 
Southern Air Conditioning Co., 
App., 16 So 2d 140 

ND—^Uhrig v. J L Case Threshing 
Mach. Co. 250 NW 922, 64 ND 
189 

55 CJ p 281 note 48. 

58. Minn.—^Fiterman v Johnson, 194 
NW 899, 158 IdUnxL 20L 

57 Pa.—Bennett v Perlstein 4k Co., 
188 A. 97, 124 Pa.Super 65. 

55 CJ p 281 note 44. 
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exception is rec(^;nized in some junsdictions, where 
the transfer or disposition of the property by the 
buyer was on the advice or at the instance of 
the seller,although m other junsdictions this 
alone is not suffiaent,^^ and, as discussed infra 
subdivision c (3) (b) of this section some courts 
uphold a tender of the proceeds of the sale Where 
a contract for the sale of goods provides for a 
senes of shipments and the purchaser has promptly 
paid for and used the shipment received, such goods 
cannot be returned by him^ and accordingly his 
nght to resand for fraud as to the remainder of 
the contract is not affected.^^ 

(3) Requisites and Suffiaenc^ 

(a) In general 

(b) Subject matter 

(c) Mode or form 

(d) Time and place 

(a) In General 

The buyer muet restore, or ofTer to restore, the 
seller substantially and as nearly as possible to the sit¬ 
uation he was In at the time of the contract. 

In order to resand, the buyer must restore, or 
offer to restore, the seller substantially^^ and as 
nearly as possible^^ to the situation he was in at 
the time the contract was entered into,^^ but he 
IS not reqmred to place the seller m a better condi¬ 
tion than he was before the date of the contract 
The return or tender of the goods may and must be 
made by the buyer or someone authorized to act 
for him,^^ and it must be made to the seller or his 
authorized representative If the seller regards 


the tender as not suffiaent he must pomt out his 
objections at the time the tender is made.^^ 

(b) Subject Matter 

At a general rule the buyer mutt return, or tender 
or offer to return, all the property received by him un¬ 
der the contract In at good, or tubttantially at good, 
condition at when received by him 

As a genera] rule the buyer, m order to rescind, 
must return, tender, or offer to return, all the prop¬ 
erty recaved by him under the contract,but 
when goods sold by sample are delivered in in¬ 
stallments it 18 not necessary, on rejection of cer¬ 
tain mstallments because not corresponding to the 
sample, to return those already accepted,®® the 
buyer is entitled to retain a suffiaent amount of 
the goods to reimburse him for fraght charges 
expended by him and chargeable to the seller 
and uhere fraud is the ground of rescission it is 
not necessary that a purchaser of a business and 
stock of goods should be able to restore ever} 
small article which was m the stock when he took 
it,7i or that the buyer of a note should turn over 
to the seller mterest recaved from the maker ^2 
The return or tender of the property should be 
accompamed by an offer of compensation for the 
mtermediate use of the property^® unless its use was 
of no value to the buyer^® or the value of the use 
was less than the cost of repainng the propert} 
and rendermg it suitable for use 

Condition of property Ih order to be entitled to 
resand, the buyer must return, or offer to return, 
the property m as good, or substantially as good. 


58. lie.—Findlay v Baltimore 
Trust, etc., Co., 55 A. 879, 97 Md. 
716 

▼aZue of ffoods easily deterwInaWe 
Bntire subject matter need not be 
returned by buyer for effective re¬ 
scission where sales were made on 
assurance that breach would be cured 
and were small In amount, and mon¬ 
ey value of goods can be easily de¬ 
termined.—Adams-mtchell Co V 
Cambridge Distributing Co, CJLN Y, 
189 F2d 918 

88. CaL—Lupton v Domestic Utlli- 
ties Mfg Co., 160 P 841 178 Cal 
416—Russell v Roscoe^ 889 P 185, 
196 CalJLpp 898. 

55 C.J p 881 note 46 
60. Ala.—Stanard Tilton Milling Co 
V Mixon, 9 So.2d 911, 248 Ala. 809 
61 Ma—Stevens Tank, etc., Co v 
Berlin MiUs Co, 98 JL 180, 112 Ma 
886 . 

68. Mo—Travers Co v Goldman, 
App., 255 S.W 928 
55 CU p 281 note 49 
63. La—City Sav Bank, eta, Co v 
Goodman, 100 So 66, 156 La 106 


64. N.H—Preston v Reeve, 17 A. 
1057, 65 NH. 6 

66. Iowa—^Fulton Bank v Mathers, 
166 NW 1050 183 Iowa 226 
55 C J p 281 note 52 

66. Mo—Marth v Wlskerchen, 172 
&W 410 186 Mo App 515 
55 C.J p 281 note 58 
Betuzn or tender to stUer’s ayeat 
Return or tender of goods to seU- 
er’s agent who negotiated sale is 
sufficient basis for claim of rescis¬ 
sion.—J L Case Co v Bird, 11 P2d 
966, 51 Idaho 725—55 GLJ p 881 note 
58 [aj 

67 Mont.—O’Keefe v Routledga 
108 P2d 807, 110 Mont. 188, 148 
A.L.R. 409 

6& US—^Reno Sales Co v Pritch¬ 
ard Industries, CJLHI.. 178 F2d 
279 

Ala—Cardinal HSat Ca v Landa 158 
So 196, 228 Ala 176 
Miss—Boehm v Friedman, 1 So 2d 
508, 190 Mlsa 664 

Vt—Bvarts v Beaton, 80 A.2d 92, 
118 Vt. 15L 


WIs—Mallow V Hall, 245 NW 90. 
209 Wia 426 

55 C J p 282 note 54. 

Entire oontraot 

Vt.—Bvarts v Beaton, 80 A.2d 92, 
118 Vt. 161. 

55 C J p 282 note 64 [bj 

69 Or—Russell v LUlenthal, 58 P 
890, 86 Or 105 

76. Ga—National Novelty Import 
Co V Bowen. 108 &B 473, 27 Ga 
App 877 

7L Mich.—Holmes v Borowskl, 206 
NW 874, 288 Mich. 407—BaUey v 
Perkins, 194 NW 658. 224 Mich. 
27 

72 Wia—Potter v Taggart, 16 N 
W 668, 59 WIs 1. 

73. Mo—Hess v Bhrllch, 150 SW 
716. 166 MoJLpP 686 

55 CLJ p 282 note 59 

74L Wash.—Wells v Walker, 186 P 
867, 109 Wash. 882. 

55 C.J p 282 note 60 

75. Ind.—A. D Baker Co v Smed- 
ley. 100 NJD. 807, 65 IndApp 79. 
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condition as when received by him^^ unless deterio¬ 
ration or injury is due to a breach of warran^^^ 
or Its present condition was caused by the seller ^8 
Injury to the property docs not preclude resassion 
where the buyer repairs the injury so as to put the 
property m substantially as good condition as be¬ 
fore,^® and where property sold is damaged while 
in possession of the buyer without his fault, general¬ 
ly he IS not obliged, in order to rescmd the sale; 
to repair the damage before redelneiy, or offer of 
redelivery, to the seller,80 but the rule is other¬ 
wise where the terms of the contract place on the 
buyer the responsibility for damage The fact 
that the property is encumbered uith a chattel 
mortgage at the time of its return is not fatal where 
the refusal of the seller to accept the propertj' is 
not based on this ground and the mortgage is 
eventually released 82 

Identical property or proceeds thereof In some 
junsdictions it is held that the buyer must return 
the identical property received by him ,88 and that 
it is msufficient for him to offer to restore that part 


of the property whidi has not been disposed of by 
him and to pay for the part which has been dis¬ 
posed of , 8 ^ but m other jurisdictions it is held 
that, w'here the property, or part thereof, has been 
sold hy the btt>er, ^e proceeds of the sale may be 
tendered ,88 and in still other jurisdictions it is 
held sufficient, as to property resold by the bu>er, 
to paj or tender the original price therefor,** wnth- 
out accounting for the profits on the re 5 ale .82 At 
any rate, where part of the property has been con¬ 
sumed or resold, it is insuffiaent to return, or offer 
to return, the remainder without offering to pay 
for, or tendering the proceeds of, the part which 
has been consumed or resold 88 unless, in case of 
consumption, the part consumed was worthless.** 

(c) Mode or Form 

The manner In which the seller,la restored to his 
status quo generally Is Immaterial, ordinarily an actual 
return or tender of the property Is necessary. 

If the seller is put m statu quo by a full restora¬ 
tion of the property, it is immaterial how this is 
done ** A tender is suffiaent*^ unless it is subse- 


7a Ark.—^Maurice v, Chaffin, 241 B 
W 2d 257 

Idaho—•Wetterow v White, 282 P2d 
973. 71 Idaho 872 

Iowa.—Hughes v National Equip¬ 
ment Corporation, 250 NW 164, 
216 Iowa 1000 

Ky—‘Ross V Riedley Motor Oo, 121 
SW2d 689. 275 Ey 802 
Mass.—Denenberg v Jurad. 15 NJSL 
2d 660. aOO Mass. 488 
NT—Rubin v Rex Cole, Inc., 28 N 
7sad 168, 261 AppDlv 640. af¬ 
firmed 42 NJS.2d 616, 288 NT 621. 
Tenn.—White Co v Bacherlg, 9 
TennJLpp 501—Oilpln v J B. Colt 
Oo, 7 TennApp 630 
Wash.—‘American Exchange Bank v 
Smith, 28 P 2d 414, 173 Wash. 441 
55 OJ p 282 note 62—42 Q.J p 772 
notes 80, 82 

77 Mass.—Denenberg v Jumd, 15 
NK2d 660, 800 Mass. 488 
Mich.—BAwecki v Stuber-Stone Co, 
187 NW 272, 218 Mich. 25 I 

Tenn.—White Co v Bacherift 9 
TennApp 501. 

55 CLJ p 282 note 68 
Age of truok 

Buyers of truck who returned truck 
to seUer after it had broken down 
could not rescind the purchase on 
ground of breach of warranty that 
truck was of a particular year of 
manufacture, without return or offer 
to return truck in as good condition 
as at time of purchase, in absence of 
spedflo showing that the year of 
manufacture caused truck to break 
down, irrespective of whether truck 
broke down through no fault of buy¬ 
ers.—Denenberg V Jurad, 15 NJB.2d 
560, 800 M^ 499 . 


78. Wash.—Elock ▼ Newbury, 114 
P 1082, 68 Wash. 158 
79 Ala.—Standard Motorcar Co v 
McMahon, 88 So 188, 208 Ala. 158 
Wash.—Noel v Garford Motor Truck 
Co., 191 P 828, 111 Wash. 650 

80. Me—Pitcher v Webber, 68 A. 
598, 103 Me 101 

Mass.—Smith v Hale, 88 NE. 498, 
158 Mass. 178, 85 Am.S.B. 485 

81. Wash.—American Exchange 
Bank v Smith, 23 P2d 414, 178 
Wash. 441. 

Property stdsn and damaged 
Buyers* tender of automobile to 
seller without repairing damage done 
to it when it was stolen was insuffi¬ 
cient to entitle buyers to rescission 
for sellers fraud, where sale con¬ 
tract placed responsibility of dam¬ 
age to automobile on buyers—Amer¬ 
ican Exchange Bank v Smith, supra. 
88. Colo—Keith v Schuck, 190 P. 
580, 68 Colo 480 

88. CSL—Bailey v Fox, 20 P 868, 
78 CaL 889 

NT—Cohen v ElUs, 5 NT a 183, 
62 Hun 188 

84. Ala.—Continental Jewelry Co v 
Pugh, 58 So 824, 168 Ala. 295, Ann. 
Cas 1912A 667 

65 GUT p 282 note 70 

85. Mo.—Bagnall v Frank IFehr 
Brewing Co., 221 aW 798, 208 Mo. 
App 685 

56 OJ p 282 note 71. 

96, U.a —DermOtt lAnd, etc., Co. v 
Walter Jl Zelnicker Supply Co, 
CCAAzk., 271 F 918. certiorari 
denied 42 aCt. 56, 257 UJ3 648. 
66 UBkL 415. «> 


Okl—Kansas City Pants, etc., Co v 
Cohlmla, 280 P 611, 138 Okl 151. 

87 US —Dermott Land, etc., Co v 
Waiter A. Zelnicker Supply Co, 
C CA.Ark., 271 F 918, certiorari 
denied 42 SCt 56, 257 US 648, 66 
LJBd. 415 

88, Mo —Drake Hardware Co v 
Wall, 5 SW2d 1109, 222 MoApp 
888 

55 CJ p 288 note 74. 

Effect of false represeatatUnia of 
seller’s agent 

Although dealer was Induced to 
order additional machines because 
of false representations by seller’s 
agent, assisting dealer in selling ma^ 
chines, as to disposition of first ma- 
<fiiine8 ordered, dealer was required 
to pay for such additional machines 
sold for cash or under valid install¬ 
ment contracts.—New Homo Sewing 
Mach. Co V J M. Miln^s Son, 76 
SW2d 917, 266 EV 684. 

89. OkL—Barber Medicine Co v 
Bradley, 150 P 127, 48 OkL 82 

90l Iowa.—Fulton Bank v Mathers, 
166 NW 1050, 188 Iowa 226. 

55 C.J p 283 note 76 
Operation of law 

Buyer was not predludad from 
rescinding contract for sale of truck 
and trailer on ground of failure to 
complete tender of good titles be¬ 
cause he did not execute transfer of 
motor registration CMtiflcata, where 
seller repossessed truck under chat¬ 
tel mortgage.—Slagle v Securities 
Investment Corp., 268 NW 294, 181 
Neb 819 

91. cat—Steele v. Scott, 221 P. 842 
192 CaL 62L 
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quently abandoned and ordinarily an actnal re¬ 
turn or tender of the property, if practicable, is 
necessary,*® and a mere offer to return or notice that 
the goods are subject to the seller’s order is not 
sufficient,*^ but an actual, manual, and formal re¬ 
turn or tender is unnecessary, and an offer to re¬ 
turn IS sufficient, where the seller refuses to ac¬ 
cept the offer,*® and the buyer holds the property 
m readiness for delivery,** but the conduct of the 
buyer thereafter must be such as is consistent with 
repudiation of the contract*^ An actual return 
may be unnecessary where, because of the distance 
of the parties from each other,** or the character, 
size, weight, or condition of the property,** it is 
impracticable or impossible manually to return it 
or take it into the bodily presence of the seller, 
and a manual return may be unnecessary where the 
buyer has ne\er accepted the property^ or the seller 


has shipped a larger quantity than ordered.* The 
return, tender, or offer to return must be made for 
the purpose of rescission* Also, it must be un¬ 
conditional* unless the bu>er has paid part or all 
of the purchase price, in which case he may make 
the offer or tender conditional on the return of tlie 
money paid by him * 

Insufficiency tn tender may be rvaived by an ab¬ 
solute refusal by the seller to entertain the proposal 
at all* 

(d) Time and Place 

A return of the property to, or a tender at, the place 
where the aale wae consummated by delivery generally Is 
necessary, and Is sufficient If made within a reasonable 
time or with reasonable promptness after discovery of 
the ground for rescission 

A return of the property to, or a tender at, the 
place where the sale was consummated by delivery 


Wash.—T W Little Co v Pynboh, 
207 P 1064 211 P 766» 120 Wash. 
695 

92. Iowa.—Pleah ▼ Alarka, 152 N W 
68, 171 Iowa 651 

56 G J p 288 note 78 

93. Maas.—Barry v Cronin, 172 NJEL 
595. 272 Mass 477 

55 C.J p 2S8 note 79 

2L Cal —Cohn ▼ Harada. 168 P 
1151, 85 CalJkpp 5 
55 G.J p 283 note 80 

96. Iowa.—Bobinson v Main, 290 K 
W 589, 227 Iowa 1195—^Henriott v 
Main, 279 XW 110, 225 Iowa 20 
Tenu.—Oorpiis Juris dted in Bundle 
V Capitol Chevrolet, 129 S W 2d 
217 221, 28 Tenn.App 15L 
55 C J p 288 note 8L 
Bffeet of zejeottoo. 

(1) WThere seUers promptly and 
conclusively rejected in writing buy¬ 
ers' offer to surrender store^ goods 
and fixtures at time of notice of re¬ 
scission of conditional purchase of 
business on ground of fraud and 
showed no subsequent demand for 
possession or refusal to restore pos¬ 
session, sellera could not question 
good faith of buyers in maJring such 
offer—Weaver v Blochbergar, 199 
P2d 589, 81 Wash.2d 877 

(2) Offer by buyer seeking rescis¬ 
sion on ground of firaudulent mis¬ 
representation to do equity by restor¬ 
ing property, declined by seller in 
absence of proof giving rise to infer¬ 
ence that buyer retains property as 
his own, leaves buyer with right of 
rescission unimpaired.—BCvihs v. 
Zdvesay, 221 SW2a 106, 82 Tenn. 
App. L 

(2) Where buyer of automobile 
quoted company dealing In automo¬ 
biles to-tdee back automobile when 
ha discovered breach of company's 


warranty as to title to two of the 
tires, and to pay the buyer the money 
which he had made under the condi¬ 
tional sale contract, which it re¬ 
fused to do, buyer had made a suffi¬ 
cient tender to entitle him to rescind. 
—Bundle V Capitol Chevrolet, 129 
aw 2d 217, 28 Tenn^p 16L 

98. Iowa.—Cox ▼ CUne, 117 NW 
48, 189 Iowa 128 
55 QJ p 288 note 82. 

97. Mo—Brandtjen 6b Binge v Burd 
6b Fletcher Co., 192 BW2d 651, 
289 MoAbPP 268 
OoiLtiBnad use of property 
Fact that demands of buyer's busi¬ 
ness necessitated use of printing 
press which was subject of contract 
of sale was not justification for use 
thereof after tendered rescission and 
offer to return press so as to avoid 
a waiver of right to rescind.— 
Brandtjen 6b Kluge v Burd 6b (Fletch¬ 
er Co, supra. 

98L SC—Kauffman Milling Co t 
S tuckey, 16 SJS 192, 87 S CL 7 
55 C J p 288 note 88 

99 NT—P H., etc.. Boots Co v 
New York IMy. Co, 107 NT a 748, 
66 Misc. 687 
55 C.J p 288 note 84. 

L US—Qralnger Bros. Co ▼ Q 
Amslnek 6b Go, C.C.A.Neb, 15 F 
2d 829 certiorari denied 47 SCt. 
572 278 U S 768, 71 Li.Ed. 882, H. 
J Hughes Co V G Amslnek 6b Go., 
47 set. 672, 278 US 768, 71 L. 
Fd. 882, and Bliss Syrup Befinlng 
Co V O Amslnek 6b Co, 47 act. 
672, 278 US 768, 71 LBd. 882 
Ohio—Bheinstrom v Steiner, 69 N 
F 745. 69 Ohio St. 452, 100 Am.aB. 
699 

a Mo—iJ. A. Buhl Clothing Co. ▼ 
Singleton, 148 aW. 529, 161 Mo 
App 866 


a Wla.—Churchill v Piioe, 44 Wls 
540 

55 G.J p 288 note 87.. 

Betnza for remedy of defeets 
Where buyer on sample returned 
part of order for repair and rede- 
llvery because of alleged defects, ac¬ 
tion of buyer was merely counter¬ 
proposal requiring seller's assent.— 
Ginsberg v Selbest Dress, Inc., Tex 
C1VA.PP., 238 SW2d 621, error re¬ 
fused no reversible error 

a US—Qayboum Corp v Cuneo 
Press, DCUL 27 FSupp 28L 
65 OJ p 284 note 88 

a Wls-Mallow V Hall, 246 NW 
90, 209 Wis 426 
65 CJ p 284 note 89 
jhreigh't 

(1) Defrauded buyer could hold 
goods until seller offered to repay 
ftaight paid by buyer before dis¬ 
covering fiaud.—iFYee Sewing Mach. 
Co V S T Atkin Furniture Co., Tex. 
CivJtpp., 71 SW2d 604 

(2) Deflauded buyer’s offer to re¬ 
turn maxdilnes on seller’s payment of 
freight dharges and other expenses 
constituted sufficient tender to enti¬ 
tle buyer to rescind where seller 
never offered to pay ftelght charges 
to which buyer was entitled and did 
not protest payment of other ex¬ 
pense items as to which Justiciable 
issue was presented.—^FVee Sewing 
Mach. Go. Y. S. T Atkin Furniture 
Co., supra. 

Use of property 

Bight of buyer resolndlng sale to 
retain property as seonrlty for down 
payment did not confer right to use 
property for buyer's own usa—Mal¬ 
low V Hall, 245 NW 90, 209 Wis 
426 

6b Wis.—Swanks v Herdemann, 120 
NW 414, 188 Wla. 664. 
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IS sufficient,^ and generally,^ although not alwa>s,^ 
a return or offier to return to such place is neces¬ 
sary The return, tender, or offer to return must 
he made within a reasonable time or with reasonable 
promptness^® after discovery of the defect, breach 
of warranty, or other matter furnishing ground for 
resassion,!! unless delay is waived by the seller,i2 
or is induced by him,i8 or is at his request and for 
his benefit Where an action to rescind for fraud 
is brought, an oflfer, in the complaint, to return and 
a tender at the tnal arc sufficient ,1® but where an 
action, such as one to recover back the purchase 
price, IS founded on a rescission a tender in the 
petition is insufficient,!® and hkewise, where a de¬ 
fense in an action by the seller to recover the price 
IS founded on a resassion, a tender in the answer 
is futile!^ 

§ 108 Time for Resassion 

The time within which a contract of sale may or 
must be resanded is discussed infra § 109 where 
resassion is by the seller, and infra § 110 where 
the buyer rescinds 

Examme Pocket Parts for later cases. 

§ 109. -By Seller 

A Mller must reseind, If at all, within a reasonabis 


tims aftsr acquiring knewlsdga of the facts justifying ra» 
scission 

The seller must resond, if at all, within a rea¬ 
sonable time after acqmnng knowledge of the facts 
justifying resasSiOn!® The rule is especially ap¬ 
plicable where the nghts of innocent purchasers or 
inten'ening creditors will be affected,!® and, con¬ 
versely, It has been held that, if no rights have in¬ 
tervened which would be prejudiced, mere delay 
will not preclude resassion 2® Whether the seller 
has rescinded withm a reasonable time generally is 
a mixed question of law and fact to be submitted 
to the jury,2i but if the delay is for such period as 
to be unquestionably without cause the court may 
so declare as a matter of law 2® 

Where sale %s on credit, the right to resand for 
breach of the resolutory condition does not arise 
until the term of credit has expired ,2® but, m order 
to resand on other grounds, the seller need not 
w*ait until the time of credit has expired,®^ although 
he may do so wnthout bemg guilty of laches 26 

§ 110 — By Buyer 

a. In general 

b Delay or diligence m ascertainmg 
facts 

a Excuses for delay 
d. Questions for court or jury 


7. Iowa.—Robinflon v Main, 290 K j 
W 589, 227 loxra. 1196—Henrlott 
V Main. 279 NW 110, 225 lowai 
20—Van Dyck v Abramaohn, 241 
NW 461, 214 Iowa 87 

Ey—A. C. Morris 8b Co v Heaton, 
29 SW2d 617, 286 QECy 66 
Wash.—Elock v Newbury, 114 F 
1082, 68 Wash. 168 
66 C J p 284 note 92 
BelivaKy at home 

Where contract to buy sofa pro¬ 
vided that delivery was to be made 
at buyer’s home and delivery was so 
made, buyer, on seeking rescission 
of contract because of failure of sofa 
to comply with specifications, was 
entitled to tender sofa back at his 
home and was not required to pay 
transportation charges in deUvering 
it back to seller’s place of businesa 
—Davis V Ross, 44 So 2d 634, 208 
Miss. 441, suggestion of error over¬ 
ruled 45 So 2d 278 

8. Ey—Church v Wright Mach. Co, 
227 SW 1008, 190 Ey 661. 

65 <U. p 284 note 98 
9m OkL—Hart-Parr Ge r Duncan, 
181 P. 228, 75 OkL 59, 4 AL.R. 
1484. 

55 OJr p 284 note 94. 
la Fla.—Cole Motor Car Co v 
OTEeUy. 188 So 874, 101 Fla. 198 
Mo—iAillao Co. of Miimuri v, Boyd, 
App., 66 SW2d lU, 
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Pa.—Brookslde Distilling Products 
Corp V Monar<fii Wine Co of Ga., 
73 Pa.Di8t.&Co 588. 50 LAck.Jur 
267, affirmed 79 A.2d 242, 867 Pa. 8 
55 CJ p 284 note 96 

11. m—Conner v Borland-Grannis 
Co., 128 NR 817, 294 UL 58 
Mass.—McNulty v Whitney. 174 NR 
121, 278 Mass. 494 

Ohio—Kulber v Fairmont Creamery 
Co.. App, 80 N.E 2d 246 
55 CJ P 284 note 96 
Slme heia reasonable 
Pa.—^Brookslde Distilling Products 
Corp V Monarch Wine Co of Ga., 
73 Fa.Diat&Co 588, 50 Iiack.Jar 
257, aflirmed 79 A.2d 242, 867 Pa. 8 

IS. Del —Dietrich v Badders, 90 A. 

47, 27 Del 499 
65 C.J p 284 note 97 

13. TJB —Adams-MitcheU Co v 
Cambridge Distributing Co., CA.. 
NY, 189 F3d 918 

Mass—Cannon v Page 6b Baker Co., 
188 NR 893, 281 Mass. 583 
Promise to remedy 

Buyer s tender of return was time¬ 
ly where delay was ^ginally due 
to seller’s continual assurances that 
defaults under the contract would 
be cured, and later due to salesmen’s 
illness, and hence buyer was not 
barred by delay flrom rescinding for 
breach.—Adams-MitcheU Co. v Cam- 

817 


bridge Distributing Co, CA.NT, 189 
F2d 918 

14. OkL—Hart-Parr Co v Duncan, 
181 P 288, 75 OkL 59, 4 AJJ.R. 
1484. 

15. NY—VaU V Reynolds, 28 NR 
801, 118 NY 297 

55 C.J p 284 note 99 
13. Mo—Sturgis v Whisler, 180 S 
W 111, 146 MoApp 148 
17. Mo —St. Louis Carbonating, 

etCn Co. V Loevenhart, App„ 190 
SW 627 

1& Ark.—Little RoCk Cooperage Co 

V Lanier, 104 SW 221, 88 Ark. 
548 

55 C.J P 285 note 27 
19. Okl—Phelps, etc., Co v Halsell, 
65 P 840, 11 OkL L 
90m NJr—Williamson v New Jersey 
Southern R. Co., 28 NJJSq 277 
SL vrt—Chamberlin v Fuller, 9 A. 
j 832, 59 VL 247 

38. Mo—World Pub Co v Hull, 81 
MoApp 277 

38. La.—Yaeger MiUiag Co. v Law¬ 
ler, 2 So 898, 89 TAAnn, 572. 

34. Ma—Seaver v Dingley, 4 Me. 
806 

55 CJ p 286 note 88 

9 Bm NY—Hathome v Hodgeq, 28 N 

Y 486. 
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a. Li General 

The buyer, on dlecovorlng grounds for rescission, may 
rescind at once, or within a reasonable time 

The buyer may rescmd at once on,2« or within 
a reasonable time*^ or with reasonable^® prompt¬ 
ness after,®® discovenng facts which furmsh a 
ground for rescission. Conversely, in order to be 


effective, a rescission by the buyer must be made 
promptly®® or within a reasonable time,®i or, m 
other words, with reasonable promptness,®® after 
discovery of the facts justifying rescission, and, 
according to a few authorities, it must be made im¬ 
mediately,®® but other authonties assert the con¬ 
trary,®* or mterpret the word "immediately’* to 


ae CaJ —^Bobrick Chemical Co v 
Prest-O-Iiite Co, 116 P 747, 160 
Cal 209 

55 C J p 286 note 86 
37. Ark—Oozpiui aUtis citad la 
Bridges v Shaplelgh Hardware Co. 
57 SW2d 405, 407, 186 Ark. 998 
Jowa.—Robinson v Main, 290 HW 
569, 227 Iowa 1195 

^ —A. CL Morris & Co v Heaton, 
29 STT2d 617, 285 Ely 66 
Md.—Welkner v Di Carlo, 27 A.2d 
851. 181 Md. 15 

HT-c—Baldwin v Van Deusen, 87 N 
T 487, 5 Transcr A. 18 
4)kL—Reitan v Wilkinson, 7 P2d 
486 154 Okl. 163 
55 C J p 286 note 87 

fiSf lU <*r-.Am6rican Sanitary Rag Co 
Y, U S Hoffman Machinery Corp, 
51 NJC.2d 809, 820 lUJ^pp 566 

55 C J p 286 note 88 

39 Ga.—Jones v Roper, 147 S.H. 
156. 89 QaMApp 809 

56 |D J p 286 note 89 

aa U S —Williamson Daily News v 
Linograph Co, CLCA-WYa., 47 F 
2d 628 

^!al—Miller v Bisenberg, 208 P2d 
11. 90 CaIA.pp2d 479—Moore v 
Oiffen, 294 P 780, 110 CalJIpp 
659 

.Colo—Elwood Edwards Auto Sales 

V Kinsey, 225 P2d 59, 122 Colo 
588 

Idaho —Wetterow v White, 282 P 2d 
978, 71 Idaho 872 

Ey—Frick Co v Wiley, 162 SW2d 
190, 290 Ky 665 

Mich.—Don McCullagh, Inc., v Dim- 
itrof^ 42 NW2d 775, 827 Mich. 
656 

Miss.—Laurel Auto Supply Co v 
Sumrall. 185 So 566, 184 Miss 88 
Neb—McGuire v Thompson, 40 NW 
2d 237 152 Neb 28 

NJ—Lizak V Rottenbucher, 68 A.2d 
362, 140 NJEa 76—Plotkin v 
Galowits; 157 A. 158, 109 NJ.B<i 
804. 

NC—Hutdilns V. Davis, 52 S.E 2d 
210, 280 NC 67 

Ohio—Kulber v Fairmont Creamery 
Co., App., 80 NRSd 246 
Or—-Wldmer v Leffelman, 212 P2d 
787, 187 Or 476 

Pa.—Kaiser Products v Hamilton, 
ComPl., 86 Del Co 209—Kraahlnski 

V Stauffer. Com PL, 41 LackJur 
196—Johnson v. Richards* ComJPL, 
2 Lycoming 47 

Tex.—Brandtjen & Kluge v Tarter, 
dvJ^p, 286 SW2d 550^McMur- 


try Motor Co v Maresh, Civ.App., 
84 S W 2d 491 

Wash.—W & J Sloane v State, 297 
P 194, 161 Wash. 414. 

56 CJr p 286 note 40 

Time lapse after refusal to accept 
Where foreign go\emmAnt did not 
accept rail cars because of failure 
to meet speciiieationSb contention of 
manufacturer that he would not be 
liable for breach of contract on 
ground that government did not have 
right to rescind contract of sale more 
t han three and one-half years after 
deli\ery of the property was prop¬ 
erly rejected.—Differential Steel Car 
Co V Macdonald, GA.Ohio, 180 F2d 
260 

3L ITS—Herman v Mutual Life 
Ina Co of New York, CCLkPa, 
108 F2d 678, 127 A.L.R. 1458 
Ala—Troy Laundry Mach. Co v 
Joyca 157 So 214, 229 Ala 331 
Ark.—Ooorpns Juris oited la Bridges 
V Shapleigh Hardware Co, 67 SW 
2d 405, 407, 186 Ark. 998 
Ill—American Sanitary Rag Co v 
U S Hoflmaa Machinery Corp, 
51 NE.2d 809, 820 DlJV.pp 666 
Iowa—Robinson v Main, 290 NW 
539, 227 Iowa 1195—Van Dyck v 
Abramsohn, 241 NW 461, 214 Iowa 
87 

Sy—Gargotto v Sherman, 180 S.W 
2d 565, 297 Ey 597 
La—Ooqms Juris cited lu Star Shoe 
Co V Hendri<^ App, 40 So 2d 
86, 89—Corpus JUxis cited la 

WVenn v Lafayette Furniture Co, 
App, 161 So 148, 149—Corpus 
Juris cited la William Whitman & 
Co V Solomon, App, 144 So 292, 

298 

Mass —Wlnsor School v inujitmpj* 
Heat Control Corp., 26 NJS2d 882, 
805 Masa 420 

Mich.—Mesh v Gitrin. 800 NW 870, 

299 Mich. 527 

Minn.—Laundry Service Co v Fidel¬ 
ity Laundry Machinery & Engi¬ 
neering Co, 245 NW 36, 187 Mtnn 
180 

Misa—Bullard v Citizens' Nat. Bank 
160 So 280, 178 Misa 460, sugges- 
I tion of error overruled 162 So 169, 
178 Misa 460 

IMo—Wlnseott v Ffazler, App 286 
I 6W2d 882—Stone v Kiea App., 
227 SW8d86 

Neb—McGuire v Thompson. 40 N 
W2d 287. 152 Neb 28 
NY—Rubin v Rex Cole, ina, 28 
NYS2d 168, 261 AppJDlv 640, 

818 


affirmed 42 N^2d 61*, 288 KT 
621—^Bennett v Plscitello 9 N Y S 
2d 69, 170 Mlsc 177, reversed on 
other grounds 19 NYS2d 777, 259 
AppDiv 964, affirmed 88 NE2d 
261, 286 NY 684, reargument de¬ 
nied 84 NJBL2d 908. 286 NY 748 
ND—Holden v Advanoe-Rumely 
Thresher Co.. 289 NW 479, 61 N 
D 584 

Pa—Siskin v Cohen, 70 A.2d 298, 
868 Pa 580—Bee, Inc., v Plzor, 190 
A. 419, 126 PaSuper 97—Comfort 
Springs Corp v Allancraft Furni¬ 
ture Shop. ComJPL, 51 LanaLRev 
197 

S D —Fleming v Advance-Rumely 
Thresher Co, 240 NW 208, 69 SD 
860 

Tenn.—Nu-Way Ice Cream Mach. Co 

V Pig*n Whistla 66 SW2d 575, 
16 TenaApp 581—White Co v 
Bacherig, 9 Tenn.App 501—Gilpin 

V J B Colt Co, 7 T6nnA.pp 680 
Tex.—C. V HUl & Co V Fricke, Civ 

App., 186 SW2d 582, error dis¬ 
missed, Judgment correct. 

Vt—Evarts v Beaton, 80 A.2d 92, 
118 Vt. 161 

65 CLJ p 286 note 41, p 1098 note 84 
—42 C J p 772 note 44. 

Bzpress or ImpUed warraiLtiM 
The provisions of the sales act 
reQuiring a buyer to exercise his 
right to rescind within a reasonable 
time apply with equal force to ex¬ 
press and ImpUed warrantiea—Man¬ 
ley V Northumberland County. DC 
Pa, 82 IF Supp 775 

Notics la answer of defendant to 
fmreOlosnre suit 

Defendant entitled to rescind con¬ 
tract of sale may give timely notice 
of election to exercise right in an¬ 
swer in suit to foreclose mortgage 
on property sold.—DwlnneU v Boeh- 
mer, 284 NW 666, 60 ND 802 

83. Misa—Hamiaehfeger Sales Corp 

V Sternberg Dredging Co, 195 So 
822, 189 Misa 78, motion sustained 
196 So 504, 189 Miss 78—Missis¬ 
sippi Power Co v Bexmett; 161 So 
801, 172 Misa 109 

Tex.—Athans v Rossi, Clv.App., 240 
SW2d 492, error refused, no re¬ 
versible error 
56 CLJ p 287 note 42 

88. N.J —^McKirgan v Curtis, 144 
A. 454, 104 N J.Ea 125 
65 OJ p 287 note 48 

84. Colo —Maatin v Bartholomew, 
92 P 682, 41 Colo 228. 

65 C J p 287 note 44. 
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mean within a reasonable time,^^ rather than m- 
stanter The buyer is not required to rescind for 
fraud until the fraud is discovered^? and the full 
extent thereof is known,and the time withm 
whidi an effecbve resassion by the buyer may be 
made must be computed from the discovery of the 
fraud or defect on which resassion is based,^^ ra¬ 
ther than from the date of the sale.^^ 

What iS reasonable time for resassion by the 
buyer depends on the facts and circumstances of 
the particular case,^^ such as the nature of the ob¬ 
jection,^* the location of the parties with respect to 
eadi other,together with their means of com- 


mtmication,^^ and other like facts whidi enter into 
each particular case.^* 

b. Dday or Diligence in Aseertainiiig Pacts 

Reasonable diligence In order to ascertain the facta 
must be exercised by the buyer If he Is to rescind with¬ 
in the proper time 

In order to rescmd within the proper time, the 
buyer must use reasonable diligence to ascertain the 
facts,espeaally if there is anything to put him on 
inquiry^? An mvestigation, inspection, trial, or 
test to determine whetiier the property is of the 
quality spea&ed and conforms to representations or 
warranties may be made,^* and, according to other 


85. Mo—ICarth v Wlskerchen, 172 
SW 410. 186 MoApp 515 
38. Mo—Marth v Wiskeix^en, su¬ 
pra. 

37 Tez.-^ B Colt Co v Enight. 

dvJLpp, 8 SW2d 879 
8a Vt.—Liand Finance Corp v 
Sherwin MecMe Co.. 146 A. 72. 102 
Vt. 78 

89 ns—Reno Sales Co v Pritch¬ 
ard Industries, CA.I1L. 178 F2d 
279 

40l Utah.—Smith v Columbus Bug¬ 
gy Co, 128 P 680, 40 Utah 580 
56 C J p 287 note 60 

41. US—Adams-Mitchell Co v 
Cambridge Distributing Co, CLA. 
KT, 189 F2d 918—Reno Sales Co 
V Pritchard Industries, CLA.nL, 
178 F8d 279 

Cal —^Mayer v Northwood Textile 
Mills, App, 283 P2d 657—Mmer v 
Bisenberg, 208 P 2d 11, 90 CalApp 
2d 479 

Ind.—^Teter v Shults, 89 N.B.2d 802, 
110 IndJtpp 641. 

Iowa.—Heyl v Beadel, 294 NW 885, 
229 Iowa 210, 180 A.Ii.R. 994— 
Robinson v Main, 290 NW 589, 
227 Iowa 1196—Van Dyck v 
Abramsohn, 241 NW 461, 214 Iowa 
87—Bleoher v Schmidt, 285 NW 
84, 211 Iowa 1068 
Mich.—Gloeser v Moore, 278 NW 
781, 284 Mich. 106 
Neb—McGuire v Thompson, 40 N 
W2d 287, 162 Neb 28 
NT—Donovan v ABolian Co, 200 
NB. 816, 270 NY 267, 104 AIi.R. 
546, reargument denied 2 NJBL2d 
681, 271 NT 582 

ND—Dwlnnell v Boehmer, 284 NW 
656, 60 ND 802. 

Pa.—Hobart Mfg Co v Rodziewlcs, 
189 A. 580, 126 Fa.Super 240 
Wash.—^Lambach v Lundberg, 88 P 
2d 105, 177 Wash. 668 
Wis.—Verlinden, Welckhardt, Dom- 
ofl Organ Co v McDonald, 268 N 
W 869. 217 Wis. 86 
66 (U p 287 note 52 
Bescigston held thiisly, or not unrea¬ 
sonably delayed 

U S —Reed & Prince Mfg Co v Dear, 


Inc., DaMich., 78 FSuPP 894 af¬ 
firmed CA., 174 F2d 208—Reno 
Sales Co v Pritchard Industries, 
CJLIll, 178 F2d 279 
Ark.—Peebles Oarage v Downey, 111 
SW2d 464 195 Ark. 81. 

Cal —-Knllman v Sugar Apparatus 
Mfg. Co.. 96 P 869, 158 Cal 726— 
Miller v Bisenberg, 208 P2d 11. 
90 CalApp 2d 479—United Motor 
San Francisco Co v Callander. 
157 P 561, 80 CalApp 41 
Iowa.—Heyl v Beadel 294 NW 885 
229 Iowa 210, 130 AL.R. 994 
Ean.—Ziegelmeier v Allls-Chalmers 
Mfg Co., 66 P2d 887, 145 Kan. 652 
La.—^Hemenway, Inc., v Roach, App, 
175 So 892 

Mich.-Bologa v PitsUIos, 18 N.W2d 
258, 808 Mich. 182 

Mo—Ruler v M. & M. Motor Co 
App 281 SW 2d 277 
ND—International Harvester Co of 
America v Olson, 248 NW 258, 68 
ND 256 

Ohio—Ames Co v Buslck, App., 47 
NJBL2d 647 

Pa.—Siskin v Cohen, 70 A2d 298, 
863 Pa. 680 

Wash.—Lambach v Lundberg, 88 P 
2d 105 177 Wash. 568 
55 CJr p 287 note 62 [a] 

BesolsMon htid unthnsly, or unveil 
sonably delayed 

Fla.—Robertson v Northern Motor 
Securities Co, 142 So 226, 106 Fla. 
644 

Ey—A C Morris & Co v Heaton, 
29 aW2d 617. 235 Ky 66 
Minn.—Heibel v U S Air Condition¬ 
ing Corp., 288 NW 898, 206 Minn. 
288 

Mo—Stone v Kies, App, 227 SW2d 
85 

NT—Donovan v ASSolian Co, 200 
NB. 816, 270 NT 267 104 AXJL 
546, reargument denied 2 N.B.2d 
681, 271 NT 682—Rubin V Rez 
cole Ino, 28 NTS 2d 168, 261 App 
Div 640, afiarmed 42 NR2d 616; 
288 NT 621 

Pa.—Comfort Springs Corp v Allan- 
craft Furniture Shop, 67 A2d 818, 
165 Pa.Super 808—Gray Co v D 
G Nicholas Co, Com.Pl., 41 Lack. 
Jur 157—Comfort Springs Corp v 
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Allancraft Furniture Shop, Com^ 
PI., 61 LancJ:i.Rev 197—Landau’s, 
Ina V AverlU, Com.Pl., 84 Luz.Leg« 
Reg 465 

Tex.—Powell v Rockow, 92 aW2d 
487, 127 Tex. 209 
55 C J p 287 note 52 [b] 

48. Old —Barber Medicine Co v^ 
Bradley. 150 P 127. 48 QkL 82 

55 C J p 288 note 68 

48. Iowa.—^Robinson v Main, 290 
W 539 227 Iowa 1195 

56 C.J p 288 note 64 

44. OkL—Barber Medicine Cb ▼« 
Bradley 160 P 127, 48 Okl 88 
46. OkL—Barber Medicine Co v 
Bradley, supra. 

4a S[y—Buford v Brown. 6 BMon. 
668 

47 CaL—Moore v Glffen, 294 P 780, 
llOCaiApp 659 

Tenn.—Gilbert v Hunnewell, 12 
Helsk. 289 

4a N D—International Hkrvester 
Co of America v Olson, 248 NW 
268, 62 ND 256 

Pa.—Brookside Distilling Products 
Corp V Monarch Wine CC. of Oa., 
79 A2d 242 867 Pa. A 
56 CJ p 288 note 59—42 GLJ p 779 
note 7 

Bffsot of immediate zeasle 
Where there is no opportunity to 
inspect because of immediate resale, 
where defect Is latent and could not 
be discovered by inspection, but de¬ 
termined only when goods are used 
by ultimate consumers or where ac¬ 
cording to trade custom, goods were 
brought for resale to ultimate con¬ 
sumer in original packages, duty to 
Inspect is excused.—Brookside Dis¬ 
tilling Products Corp v Monarch 
Wine Co of Ga., supra. 

Laches 

A purchaser of a concentrating 
gold washing machine under a con^ 
ditional sales agreement was not 
barred by laches from rescinding 
agreement on ground of violation of 
an Implied warranty of fitness for 
use, where machine was purchased In 
August, 1936, tests of machine began 
in January 1987, and extended until 
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decisions on the quesbon, must be made^^ within a 
reasonable time; and the buyer is guilty of laches 
precluding rescission if he delays making such in¬ 
spection or test for an unreasonable time^^ or if he 
does not move to resand withm a reasonable time 
-after he should have discovered the ground for 
resassion 

c Excuses for Belay 

The buyer may be excused fer delay In exercising 
tils right to rescind, as, for Instance, where such delay 
was induced by the acts or conduct of the seller 

A delay on the part of the buyer m exerasing 
his nght to rescmd will be excused if it is due to 
the promises or attempts of the seller to remedy 
the defects or put the property in proper condi- 
tion,^^ his requests that further tnal be made,^^ 
or other acts and declarations of the seller tendmg 
to mduce delay ^ On the other hand, delay is not 


excused by the illness of the buyer®® or the fact 
that the contract is of no value to him,®® and it can¬ 
not properly be found that there was undue influ¬ 
ence excusmg the delay where the buyer is an 
adult, familiar with the English language, and able 
to understand business transactions, and there is no 
relationship of confidence between him and the 
seller 57 

d. Questions for Oourt or Jury 

Whether the buyer’s right to rescind was exercised 
within a reasonable time usually Is a question of fact, 
or a mixed question of law and fact, unless the evidence 
is conclusive, undisputed, and subject only to one in¬ 
ference 

Whether the buyer's right to resand was exer- 
ased withm a reasonable time is usually a question 
of fact,®® or a mixed question of law and fact,®® 
which may and should be submitted to, and deter¬ 
mined by, the jury,®® but this is not always®^ or 


end of February* and notice of re¬ 
scission was given on March 18,1937 
—^Dmmar Mining Co v Morris Ra¬ 
vine Mining Co. 92 P2d 424, 88 Cat 
App 2d 492. 

49 Cal —^Drumar Mining Co ▼ Mor¬ 
ris Ravine Mining Co, supra. 

Fa.—^Brookside Distilling Products 
Corp V Monarch Wine Co of Ga., 
79 A.2d 242 867 Pa. 8—Lukens v 
Crosier, 84 Pa.Super 402 
55 CJ p 288 note 60-^2 CJ p 779 
note 8. 

jmtsr to make adequate test 

Buyer of wine was under duty to 
make an adequate test within a rea¬ 
sonable time after receipt thereof be¬ 
fore any change or alteration in its 
contents could occur, and failure to 
m^e the necessary testa forecloses 
right of buyer to recover amount 
paid for wine, complete exercise of 
dominion over subject matter with¬ 
out test or inspection to determine 
wholesomenesB thereof is inconsist¬ 
ent with right of buyer to rescind.— 
Brookside Distilling Products Corp v 
Monarch Wine Co of Ga.. 79 242, 

857 Fa. 8 

ga Ala.—Bevill v Henegar-Dooley 
Shoe Co. 98 So 188. 809 Ala. 282. 

S5 OJ p 288 note 81. 

SI Ala.—Bevill v Henegar-Dooley 
Shoe Oo.. supra, 

59. Iowa.—Van Dy<dc v Abramsohn. 

241 KW 461. 214 Ibwa 87 
Sfinn.—^E^ederal Motor Track Sales 
Corporation v Shanog 260 NW 
718. 190 Minn. 6 

Mo —;£ollan Co of Mlasourl v JBoyd, 
App.. 85 S W2dlll 
27 T—Angeroaa v White Co.. 290 N 
TJS 204. 248 AppDlv 425. affirmed 
11 HJB.2d 826. 276 MT 524 
Paj—^Elrk Johnson Co. Ldght. 100 
Pa.Super 425—Demay ▼ Fellers, 
Com.PL, 69 Danpb-Co 888 
Tex.—Thomas W Blake liumber Co 


of La Ward v Whitfield. dvApp, i 
45SW2d758 

Wls—Kloppstein v Fries. 44 NW2d 
630, 257 Wls 828 
55 CU p 288 note 88 

53. NY—AngerosaV White Co 290 
NYS 204, 248 AppDiv 425. af¬ 
firmed 11 NE2d 825 275 NY 624 
—Bennett v PIseitello. 9 NYS 2d 
69 170 Misc. 177 reversed on other 
grounds 19 NYS 2d 777, 259 App 
Div 964, affirmed 33 N]B.2d 251, 
285 N Y 684 reargument denied 84 
NE.2d 90S, 285NY 748 
55 CJ p 288 note 84. 

64, m.—^AmerlcBn Sanitary Rag Co 
V IT S. Hoffman Machinery Corp, 
61 NE.2d 809 820 niJLpp 558 
Iowa.—Robinson v Main, 290 NW 
689. 287 Iowa 1196 
Masa—Cannon v Page & Baker Co., 
188 NJH 892. 281 Maas. 588 
Neb.—Slagle v Securities Invest¬ 
ment Corp., 888 NW 294, 131 Neb 
819 

ND—^Intemationsd Harvester Co of 
America v Olson. 248 NW 258, 
83 ND 268 

Pa.—Montgomery Fdy etc., Co v 
Hail Planetary Thread Milling 
Mach. Co 127 A. 683 282 Pa. 212 
Wis.—Kloppstein v Fries, 44 NW 
2d 680. 257 Wls 828 
65 CLJ p 288 note 65 
PemonstratioiL 

Where seller Is advised from out¬ 
set of buyer’s determination not to 
accept unless demonstration shows 
worth of material, and seller takes 
part in demonstration, length of time 
required for demonstration alone can¬ 
not be determinative of right to re¬ 
scind; conaideration is whether pe¬ 
riod elapsing, when not agreed to. 
has been long enough to prejudice 
seller—VerUnden. Weicdchardt, Dom- 
off Organ Oo v McDonald. 868 NW 
859, 817 Wla. 85 

820 


j55. Ky—^Morris v Heaton, 29 SW 
I 2d 817 235 Ky 66 

6a Cal —^Brown v Domestic, etc, 

I Mfg Co, 159 P 168, 172 CaL 738 

67 CaL—^Brown v. Domestic, etc., 
Mfg Ca. supra. 

8a Cal—^Mayer ▼ Northwood Tex¬ 
tile Mills, App., 288 P2d 657— 
Miller V Sfisenberg, 208 P2d 11, 
90 CaLApp 2d 479 

Kan.—Brandtjen & Kluge v Lucas, 
109 P2d 197, 158 Kan. 188 
Neb—McGuire v Thompson, 40 N 
W2d 237 162 Neb 28 
Pa.—Siskin V Cohen. 70 A.2d 298. 
888 Pa. 580 

Tex.—Athens v Rossi, Civ App, 240 
S.W2d 492, error refused no re¬ 
versible error 

55 CJ p 288 note 89—48 OJ p 772 
note 44 [aj (1) 

89 ^lio—Rudolph Wurlitser Co v 
Strand Enterprises. App.. 82 NE.2d 
82 

Me—Ray Motor Co v Stanyan, 122 
A. 874, 128 Ma 848 

6a Iowa.—Robinson v 290 N 

W 539, 227 Iowa 1195—Hlecher v 
Schmidt, 286 NW 84, 211 Iowa 
1068. 

Minn.—Laundry Service Co v Fidel¬ 
ity Laundry Machinery & Engineer¬ 
ing Co 245 NW 88, 187 Minn. 180 
Mo —sffiiOlian Co of Missouri v Boyd, 
App.. 85 aw 2d 111. 

NJ> —Jesperson v Advaaos-Rumely 
Thresher Co., 240 NW 876. 61 N 
D 494—Hamman v Advance- 
Rumely Thresher C6, 888 NW 
700, 61 NJ> 505—Biatberg v Ad- 
vance-Rumely Thresher Co, 288 N 
W 553. 61 NJO 452, 78 A.LbB. 1888 
55 CLJ p 889 note 71. 

61 Utah.—Smith v Columbus Bug^ 
gy Co, 128 P 580. 40 Utah 58a 
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necessanly®2 so, under some circumstances the 
question is one for the court,as vwhere the facts 
arc ascertained®^ and undisputed,®® and only one 
inference can be fairl> drawn tnerefrom,®® or the 
trial IS before the court without a jury ®7 The time ; 
may be so short or so long as to justify the court in 
pronouncing it reasonable or unreasonable as a 
matter of law,®® or it may be so short, or the cir¬ 
cumstances may be such, that it cannot be held, as 
a matter of law, that there wsls laches,®® unrea¬ 
sonable delay ,7® or lack of sufficient promptness 

§ 111 Mode of Rescission 

A contract of sale Is rescinded by one party when, 
and only when, his Intention and election to rescind are 
clearly, unequivocally, and unconditionally made known 


|§ llft-111 

to the other party by notice or some act, conduct, or dec¬ 
laration by him or his agent. 

A contract of sale is rescmded by one party when, 
and only when, his intention and election to resand 
• are clearly,^® unequivocally,and unconditionally 
manifested or made known to the other parl^^® by 
notice^® or some act, conduct; or declaration^^ by 
the party* seeking to rescind or his authonzed 
agent^® Howe\er, a method of resassion pronded 
by the contract need not be followed m order to 
resand for fraud a formal rescission is not 
necessary where there is a total failure of con¬ 
sideration,®® and notice of rescission has been 
held to be unnecessary where time is of the essence 
of the contract,®^ the property is worthless for any 


•ea. Iowa.—^Decorah Nat. Bank v 
Boblflon, 208 NW 295, 199 Iowa 
1044. 

€8. Iowa.—Dccomli Nat. Bank ▼ 
Robison, supra. 

04. Me.-^Ray Motor Co. ▼ Stanyan, 
122 A. 874, 123 Me ,346 
OB. KaiL —^Ziegelmeler v Allis- 
Chalmers Mfo Co., 66 P8d 387, 
146 Kan. 652 

•Ohio—Rudolph Wurlltzer Co ▼ 
Strand Enterprises, App., 82 NE. 
2d 62 

Pa.—Comfort Sprlngrs Corp ▼ Allan- 
craft Furniture Shop, Com.PL, 51 
Ijanc.Ii Rev 197 
05 Cm! p 289 note 78 
OO. Minn.—IJaundry Service Co v 
Fidelity LAundry Ma^nery & En¬ 
gineering Go, 245 NW 86. 187 

Mtww. 180 

55 CJ p 289 note 77—42 CJ p 772 
note 44 [a] (2) 

07. Colo—Ijathrop v Maddux, 144 
P 870, 58 Colo 258 
55 OJ p 289 note 78 
08. Mo—Stone v Kies, App, 227 S 
W2d 85—^iEk>lian Go of Missouri 

V Boyd, App, 65 SW2d 111. 
Fa.—Bee, Inc., v Pizor 190 A. 419, 

126 Pa.Super 97—Comfort Springs 
Corp. V Allancraft Furniture Shop, 
Com.PL, 51 LancJURev 197 
Wash.—W & J Sloane v State, 297 
P 194, 161 Wash. 414. 

55 G.J p 289 note 79 

09 NG—White Sewing Mach. Co 

V Bullock, 78 SE. 684, 181 NC 1. 
TO. Iowa.—Pictorial Review Cb v 

Fltz-Gibbon, 146 NW 815, 183 
Iowa 64A 

Tl« Khn.—Aultman, etc., Mach. Co 

V Sehleikolk, 149 P 680, 86 Kan. 
787 

T8. Mlbh.-Don MeCcdlagh, Inc. v 
Dlmitrofl; 42 NW2d 775, 827 Mich. 
656 

-85 GLJ p 289 note 8A 
T8; M as s .—Arnold v Chandler Mo¬ 
tors, 188 NB. 574, 244 Mass, 210 
MidL—Don MdCuUagh, Iho. Di- 


mitroff 42 NW2d 775, 327 Mich. 
656 

55 C J p 289 note 85 
74. Mo—Simrall v American Mul¬ 
tigraph Sales Co. 158 SW 437. 172 
Mo App 884 

Wash.—Singmaster v HalL 167 P 
136 98 Wash. 134 

7B. Mich.—^Don McCullagh, Inc. v 
Dlmitrofl, 42 NW2d 776, 827 Mi<di. 
656 

55 OJ p 289 note 87 

76. Cal—Grange Co v McCabe, 80 
P2d 185, 26 Cal App 2d 597 
Mich.—^Don McCullagh Inc., v Di- 
mitrolC, 42 NW2d 775, 827 Mich. 
656 

Minn.—Saunders v Cowl, 277 NW 
12. 201 Minn. 574 

Ohio—Champion Animal Food Co v 
Ik B Reich Distributing Co, App, 
78 NE.2d 180 

Pa.—^Demay v Fellerq, Com.Pl., 69 
Dauph.Co 888 
65 C J p 289 note 88 
Offer to restore ooosideiratioa 
Notice of rescission of contract for 
purchase of gasoline business auto¬ 
mobile tires, and other goods was 
defective, where not offering to re¬ 
store consideration.—Moore v Giflen, 
294 P 780 110 CaLApp 859 
STotioe or aanoniLoad purpose xanst be 
adhered to ' 

Mich.—Don McCullagh, Inc., v Di- 
mitrofl, 42 NW2d 775, 827 Mich. 
656 

55 C.J p 289 note 88 [b] 

Betutt without Botioe 
Where buyer of warranted automo¬ 
bile accepted delivery and, after dis¬ 
covery that automobile was not as 
warranted and could not be re¬ 
paired to a satisfactory operating 
condition, returned automobile to 
dealer's lot without informing dealer 
of election to rescind under the war¬ 
ranty, and prior conduct of the par¬ 
ties was not such that notice of in¬ 
tention to rescind could be implied, 
buyer's failure to observe statutory 
requirement that buyer notify seller 
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Within a reasonable time of elec¬ 
tion to rescind precluded recovery 
for breach of warranty—Swisher v 
Miami Motors. 72 N.EL2d 682, 81 Ohio 
App 97 

Demand for dsanages 
A buyers notice of rescission of 
contract to purchase for breach of 
warranty as to mechanical defects 
was not weakened because in letter 
of rescission buyer demanded dam¬ 
ages in addition to repavment of the 
purchase prica—^American Sanitan 
Rag Co \ U S HoflUian Machinery 
Corp 51 NJEl2d 809, 820 DLApp 556 
77 Cal—Grange Co v McCabe 80 
P 2d 135 26 CaLApp 8d 597 
55 C J p 290 note 89 
Bslagisg action 

Buyer tendering goods back to sell¬ 
er, who promised to submit to buyer 
goods corresponding with sample by 
which sale was mada elected to re¬ 
scind contract by suing for amount 
paid after becoming certain that no 
such submission would be mada— 
Cannon v Page & Baker Co., 188 N 
E. 392 281 Masa 588 

78. Mo—Creasy v Gray. 88 MoJ^p 
454 

Wia—St. Paul Second Nat. Rank v 
Larson, 50 NW 499, 80 Wis. 469 

79. Cal—Crouch v Wilson, 191 P 
916, 188 Cal 576 

55 C J P 290 note 9L 

80. Cal—Hot-N-Kold Corp v Todd. 
288 P 687, 105 CalA.pp 718—De 
Bakcsy v Strain, 215 P 105, 61 
CaLApp 618 

Wlisze title never passed and buy¬ 
er never obtained possession, notice 
of rescission by buyer was unneces¬ 
sary —^Marin v. PYancisca Reyes. 
Ina. 262 NYS. 577, 147 Misc. 186. 
afDrmed 262 NYS 579. 288 AppJDlv 
779, affirmed 189 NJS. 892. 268 NY 
550 

SL Ala.—Home Guano Co~ v. Inter¬ 
national Agricultural Corp, 86 So 
718, 204 Ala. 274—Lowy v Rosen- 
grant, 71 So. 489, 196 Ala. 887 
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purpose,or the other party has abandoned or re¬ 
pudiated the contract or a material provision there¬ 
of 88 In order effectually to exerase the nght to 
resand it is not essential that one be aware of a 
statutory provision conferrmg the nght,8^ or even 
the name by which the right is known to the law 88 
Notice may be oral or written,88 and served on an 
agent of the other party 87 

Breach of contract is not in itself a rescission.88 

Unaccepted offer to rescind may be effective as a 
rescission by the party making it where he has an 
absolute nght of resassion.89 

Letter or telegrcan A resassion of a contract of 
sale may be made by letter ,88 but an attempted 
cancellation by telegram is of no binding force or 
effect until it is received by the sendee ,8i and the 
contents of a particular letter88 or telegram88 xnay 
be insuffaent to effect a rescission. 

Statement of grounds In resandmg, it is only 
necessary to state the fact of rescission ,88 the rea¬ 
sons on which the resassion is based need not be 
speaficd,85 at least where the other party apparently 
does not desire information ,88 and the only nght of 
the other party in this respect is to be mformed of 
the reasons on mquity within a reasonable time after 
notice of resassion has been given 87 


Question for jury Whether the acts of a party 
have been such as to amount to a resassion is a 
question of fact to be submitted to the jury** with 
appropriate mstructions.88 

§ 112. -By Seller 

Ordinarily there It a rescission by the seller where 
he retakes possession of the property, at least where 
after reacquiring the property he refuses to return It to 
the buyer or he resells the goods 

Ordinanly there is a resassion by the seller 
where he retakes the property by actionl or other¬ 
wise,* but under some arcumstances the rule is 
inapplicable ,8 and m some,8 although not other,* 
cases it has been held that a mere demand for the 
return of the goods does not amount to a rescission. 
A resassion takes place where, after reacquinng 
possession of the property, the seller refuses to turn 
it back to the buyer on ^e terms fixed by the con¬ 
tract,* but a direction to a warehouse company not 
to surrender possession of the property until the 
seller learns whether the buyer intends to settle 
certain dishonored checks is not a disaffirmance or 
resassion of the contract ,7 and where the buyer 
makes an assignment for the benefit of creditors 
after delivery, and resale by the buyer, of part of 
the goods, a detention of the remainder merely as 


88. Mo —Holtmaii v Wisconsin 

Xiumber Ck>. App, 2S2 SW 414 

88. Mont.—^MdCauU-Dinsmore Co v 
Jackson. 189 P 771. 57 Mont. 556 

55 CJ p 290 note 95 

84i MT—Merchants Kefrlgeratina 
Oo Y Benjamin Tltman Corp, £0 
MTS 2d 280 affirmed 24 2s Y 8 2d 
80S, 260 AppDlv 919. affirmed 84 
MJS.2d874 285 MT 668 

88. NT—Merchants RefHgerating 
Co V Benjamin Tltman Corp su¬ 
pra. 

86. NJ> —International Harvester 
Co of America v Olson, 248 NW 
258. 62 MJ> 256—Jesperson v Ad- 
vance-Rumely Thresher Co.. 240 N 
W 876. 61 ND 494 

87 MJ> —Jesperson v Adv ance- 
Rumely Thresher Co, supra. 

88. Ya.—Morfolk Hosiery, eta. Mills 
Co V ^tna Hosiery Co, 98 SSL 
48. 124 Ya. 221. 

55 C J p 290 note 97 
BepudlatlBff ooatraot to sell goods. 

or countermanding performance, does 

not rescind contract, hut breaches it. 

—^Yan Houten v Campbell. 158 A. 

891, 9 NJMlsc. 214 

88. Ala.—Comer v. Franklin, 68 So. 
797. 169 Ala. 578. 

56 CJr p 290 note 99 

9a Wash.—dTohn A. Roebling's Sons 


Co V Washington Alaska Bank 
105 P 174 56 Wash. 102. 

55 CJ p 290 note 1 

91. Miss.—^Western Union Tel Co 

V Bbolehurst Oil Mill, etc., Co, 
77 So 187. 116 Miss. 872 

92. Tenn—^Tennessee Fertilizer Co 

V International Agricultural Corp, 
248 SW 81. 146 Tenn. 461. 

55 C J p 290 note 8 
IPailnre to offer retosiL of an goods 
Where seller installed both oil 
burner and furnace, letter of buyer's 
attorney requesting removal of oil 
burner only was not complete resds- 
sloa—Mallow v Hall 245 NW 90, 
209 Wla 426 

93. Me—Simpson v Emmons, 99 A 
658, 116 Me. 14. 

94. Pa.—^Tinius Olsen Testing Mach. 
Co v Wolf Co. 146 A 541, 297 
Pa. 158 

95 Pa.—Tinius Olsen Testing Mach. 

Oo V Wolf Co, supra. 

55 C.J p 290 note 6 
xaadeqnate gronads 

Buyer's notice of rescission of sale 
of cattle, although stating inadequate 
reason therefor, was sufficient to 
support action to rescind for ade¬ 
quate reasons known to seller—Hull 
V Bay, 294 P 700, 211 CaL 164. 

9a Iowa.—Cos V dine^ 126 NW 
880, 147 Iowa 858 

97 Pa.—^Tinius Olsen Testing Mach. | 
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, Co T Wolf C6, 146 A 641. 29T 
Pa. 158 

9a Han.—Sansona v Studebaker 
Corp. 187 P 678. 106 Kan. 279. 

55 CJ p 290 note 9 

99 tra—Iiambom v Palmetto Oro- 
cery Co.. CCA SC. 284 F 427 
Han.—Sansone v Studebaker Corp. 

187 P 678. 106 Han. 279 
1 Han.—John S Brittain Dry-Oooda 
Co V Merkel, 61 P 675. 10 Kan. 
App 12 

NT—White V Dodds, 42 Barb 554 
18 AbbPr 260, 28 HowJPr 107 

56 CJ p 291 note 12 

a Cal —California Restaurant 
Equipment Oo v Weber, 281 P 
1040, 101 CaLApp 646 

55 CJ p 291 note 18 

a Ga.—Hollis V Friedman, 87 S.BL 
971 112 Ga 699 

56 CJ p 291 note 14 

4. NT—Mottram v Heyer, 6 Den. 
629 

R.I—^Hathaway v O’Gorman Ca, 69 
A 897, 26 RX 476. 
a Iowa.—Mulroney Mfg Co v 
Weeks. 171 NW 86. 186 Iowa 714 
55 CJ p 291 note 16 
a NT.—I>aly v Behrens. 194 NT 
S 581, 118 Misa 465 
Ohio—Dunn v Barlah, 166 NEL 912. 
82 Ohio App 810 

7 Mass —Arnold v Chandler Mo¬ 
tors, 188 NTL 674, 244 Mass. 210 
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secunty for the pnce is not a resas»on.< A resale 
of the goods by the seller will be regarded as a 
resassion* where the resale is wrongful,but not 
where it is in consequence of the buyer’s refusal to 
carry out his contract^l or is made by the seller as 
agent of the buyer to protect the interests of the 
parties.^^ A sale of goods of a class different from 
that contracted for by the buyer is not a rescission 
by the seller of the contract of sale is a contract 
for the sale and delivery of coal from a particular 
mine owned by the seller is repudiated by a sale 
of the mine.1^ Under a statute so providing, where 
goods have not been delivered to the buyer, and he 
has manifested his inability to perform, the seller 
may totally rescmd by giving notice to the buyer 
of his election so to do 

Mcttiers relating to consideration The contract 
of sale is not rescmded by returning to the buyer 
the money, notes, and other papers given for the 
property but the failure of the seller to return, 
or offer to return, a partial payment made by the 
buyer may be given weight in arriving at the ton- 
elusion that the seller did not rescind.^^ It is not 
necessary to return the consideration at the time 
-the seller gives notice of rescission where in his 
notice he offers to restore it on return of the prop¬ 
erty or the reasonable value thereof A request 
by the seller that the buyer give him a note properly 
indorsed, m place of the note given, which was 
made pa 3 rable to the maker’s order but was not m- 


dorsed by him, is not an annulment of the sale 
§ 113 -By Buyer 

Various acts and conduct of the buyer have been 
considered and held, under the dreumstances of the par¬ 
ticular case, to constitute, or not to constitute, a re¬ 
scission 

A contract has been held to be rescinded where 
the buyer accepts as an anticipatory breach a 
statement of the seller or his agent that he will be 
unable to dehver withm a reasonable time.^® A 
refusal of the buyer to accq>t the property may,*^ 
but under some circumstances does not,^^ amount 
to a rescission. Likewise, a return or tender of, or 
offer to return, the property 1^ the buyer may,2® 
but does not always,^® operate as a resassion. On 
the other hand, the buyer does not rescind the con¬ 
tract of sale where he merely con^lains that the 
property is defective,*® requests the seller to 
furmsh more than the contract requires,*® or re¬ 
quests a speedy delivery and the mere fact that 
the buyer contracts to purchase from a third person 
a like quantity of similar property does not con¬ 
stitute an election to rescmd so as to bind the 
seller 

Matters relating to shipment A mere request or 
suggestion by the buyer for a delay in shipment 
does not constitute axancellation or rescission of the 
contract,*® unless the subject matter is perishable,*® 
but a direction to stop shipments at once, and to 
make no more, terminates the contract,*^ unless it 


Fa.—Appeal of Fatten, 45 Fa. 151 
84 AniJ> 479 

9 Iowa.—Kearney Milling eta, Co 

V Union OPaa R. Co. 66 NW 1059 
97 Iowa 719, 59 Am.S R. 484 

55 CLJ p 261 note 81. 

10. NT—CE^ane v North Ameri¬ 
can Dietillina Co, 171 NTS 275 

11. CaL—•Hamberser-Folhemua Co 

V l^win, 282 F 425, 101 GalApp 
704 

55 aJ p 291 note 23 

12. NC—Griat v. Williams, 15 SE. 
889, 111 NC 53, 32 Am.SR 782— 
Hulbnrt v Simpson, 25 NC 288 

~13. Miss .—Bonds v Thomas J Idp- 
ton Co., 87 So 805, 85 Miss. 209 

'14. RL—Finch v. New Ohio Washed 
Coal Co, 156 niApp 589 

"15. N T —^Merchants Refrigerating 
Co V Benjamin Titman Corp., 20 
NTS 2d 280, affirmed 24 N.TS2d 
808, 260 AppJDiv 919, affirmed 84 
NJB12d 874, 285 N.T <68 

le. Kan.—Sansone v Stadebaker 
Corp, 187 P 678. 106 Kan. 279 

,17 Mass—WHsrht ▼ Frank A. An¬ 
drews Go., j98 N*F* Z96f 2K Mbuss 
186 


18. CsL—Vice V Thacker, 180 F2d 
4. 80 Gal 2d 84 

19 Lia.—Walle v Douglas, 66 Sa 
542, 186 La. 70 

20 NT—McCutcheon v Kimball, 
241 NTS 630, 186 Misa 646 

21 Cal.—^Maliony v Standard Gas 
Engine Co, 208 F 146, 187 CaL 
899 

65 aj p 291 note 80 

22. NT —David Schwartz Co v 
Brander, 184NT8 689 

55 CJ p 291 note 81 

23. Ala.—Continental Jewelry Oa 
V Pugh Broa, 58 So 824, 168 Ala. 
295, Ann Cas 1912A 657 

56 CJ p 292 note 82—42 CJ P 771 
note 19 

24. DC—Shawen v District Motor 
Co, MnnJ^p., 84 A.2d 29 

La.—^Moore v Hamilton, 138 So 790, 
16 Ija.App 680 

55 CJ p 892 note 88 

29, NT —Rubin v. Rex Cola Izms., 28 
NT&2d 168 261 AppDiv 640. af¬ 
firmed 42 NE.2d 616, 288 N.T. 68L 

55 CJ p 892 note 84. 

29. US—Henry Paper Oo. v Co¬ 
lumbia Paper Bair Co., Md.. 185 F 
464, 107 CCA. 584. 

823 


27 NY—^Mawhlnney v Millbrook 
Woolen Mills, 187 NE. 818. 284 N. 
T 244. 

2a Ill—Staley v Lyman. 151 Dl 
App 187 

29m US—Brockenbrough v Cham¬ 
pion Fibre Co, NC. 176 F 840, 100 
CCA 810 

HI—Vlttelle V Caravetta, 207 DL 
App 874. 

sa ni —^Bigelow ▼ Chapman, 48 DL 
App 661. 

at- Mo ^^Lionsdale Grain Co v Can¬ 
ton Mming Co. 198 SW. 858, 195 
MoApp 452 
55 CJ p 292 note 40 
Wliea Botloe effective 
Where time was of the essence 
of two separate contracts covering 
wedge bolts and ea<fii contract pro¬ 
vided that shipment must begin by 
''June 7th to 10th and be completed 

by - ^ shipments ware required 

to begin by June 10. and where no 
bolts had been shipp^ by late June 
and notice of cancellation was given 
hut small shipment of bolts was later 
received and used and notice of cau- 
icellation was given on Jnly 29, the 
I latter notice of cancellation control- 



§§ 113-U4 


SALES 


77 C J S 


IS contained m a letter whidi, although written be¬ 
fore, IS not received by the seller until after, the 
goods have been shipped and a refusal by the 
buyer, after numerous requests, to perform his 
duty of furmshiz^ shipping directions justifies the 
seller m treating the contract as rescinded by the 
buyer ** 

Matters relating to payment The failure of the 
buyer to pay for the property does not of itself an¬ 
nul the sale Also, a stoppage of payment of a 
check for the purchase pnce does not of itself work 
a resassion of the contract of sale,^* but, in con¬ 
nection with other rratters, it ma}** do so 36 On the 
other hand, a refusal of the buyer to make payments 
is ordinarily a rescission, repud ation, or termina¬ 
tion of the contract,37 and may be so treated by the 
seller ** An action or counterclaim to recover back 
the consideration paid by the buyer is in effect a 
resassion of the contractus Also, the buyer re¬ 
sands when he assigns his claim for recovery back 
of the payment made by him.^3 

§ 114 Actions for Rescission 

a In general 
b Pleading and eadence 
c. Trial and judgment 

a. In General 

In a proper case rescission may be had In an action 
or suit In equity where no adequate legal remedy ex¬ 
ists. 

Where grounds therefor exist, resassion of a 


contract of sale may be had in an action or suit 
where the action or suit is brought in equit> and 
there is a ground for equitable jurisdiction ,^1 but 
resassion will not as a rule be granted m an ac¬ 
tion on the contract,^3 and some ground for equita¬ 
ble jurisdiction is necessary to entitle plamtiff to 
relief m equity,^® where the remedy at law is 
adequate, the court wall not entertain an action in 
equity by the buyer to resand an executed con¬ 
tract for fraud.^* Where a money judgment will 
satisfy every claim and demand, the remedy at law 
it full and complete ^5 

Parties Proceedmgs for rescission can be 
brought only between the parties to the contract ^6 
The buyer cannot have rescission in an action to 
which the seller is not a party ^7 in an action by 
the seller to resand for fraud, a person who has 
contracted to purchase the property when, and if, 
It IS recovered back from the buyer will not be al¬ 
lowed to mtervene ^3 

It ts no defense to an action for rescission that 
the ground of resassion was removed after the suit 
was brought,*® and m an action by the buyer of 
a business his mcompetency to manage it is not a 
defense 5® 

b. Pleading and Evidence 

(1) In general 

(2) Fraud or misrepresentation 
(1) In General 

In actions seeking rescission the plaintiff must plead* 


led.—^Sforris ▼ Prefabrlcatlon Engi¬ 
neering Oo., CCLA-Fla.. 160 F2d 779 

82. Neb—J K. Armaby Co v Ray¬ 
mond Bros-Clarke Co, 184 NW 
174. 90 Neb 653, rehearing denied 
184 N W 920, 90 Neb 778 

38. Ill —liong Bell Naval Stores Co j 

V Central Commercial Co.. 178 lU 
App 7 

84. Ala.—Farmers* Cotton OH, eta, 
Oo y Ward, 54 So 818. 170 Ala. 
491. 

Wash.—Eracke v Cohen, 208 P 1100, 
121 Wash. 268 

35. Neb —Seldomrldge v Farmers*, 
eta. Bank. 127 NW 871, 180 NW 
848, 87 Neb. 531, 80 L.R.A.,NS. 
837. followed in Hayes, eta, El Co 

V Farmers, eta, Bank, 127 NW 
872, 87 Neb 536 

88. CaL—Al<diiaa v UkcDonald. 181 
P 77, 40 CalApp 505 

87* Ma—^Lonsdale Grain Oo ▼ Can¬ 
ton Hilling Co.. 198 S.W 8^8, 195 
HoJLpp 452. 

65 CU. p 292 note 46 

381. llL-*fLong Bell Naval Stores Co 


V Central Commercial Co. 178 HI 
App 7 

89 Cal —De Bakesy v Strain, 216 P 
105 61 Oal App 618 
55 C J p 293 note 49 

40. Or—Liloyd-Garretson Co v 

Harvln, 274 P 128, 128 Or 191 

41. Ill—Gtoldberg v Hinerva Auto- 
mobUes, Ina. 278 HLApp 317 

Md —Gibula v Saose. 194 A. 836, 178 
Hd. 87. 

55 C J p 292 note 58. p 298 note 54 
Judgueat oar deosee neoessazy 
In the Philippines a contract of 
sale may be rescinded only by a 
Judgment or decree in an action, and 
not by the election of a party to re¬ 
scind.—Ocejo V International Bank¬ 
ing Corp, 87 nuiippine 681 
Suit in equity for xescisslom where 
tender may be made in the complaint, 
is a remedy of the buyer who was in¬ 
duced to enter into a contract by 
ftaud.—Davis v Gifford. 169 NTS. 
492, 182 AppJOiv 99 

42. &C—CiLrter v Walker. 81 SC 
li. 40 

48. Iowa.—Gorman v Joens^ 179 N I 
W 138. 189 Iowa 845 I 
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4A, NT—Schank v Schuchman, 108 
NB. 187. 212 NT 863—Walter v 
Garland Auto Co. 149 NTS 858. 
164 AppDiv 188 

45. Hd.—Euzent v Barrash. 25 A.2d 
462, 180 Hd. 451. 

48. Mass.—Spiegel v Beacon Partic¬ 
ipations, 8 NR2d 895, 297 Hass. 
898 

Wife of party 

On bill to rescind executed contract 
of sale of personalty and for equita¬ 
ble relief, the wife of complainant- 
was not a necessary party —^Haf er v 
cole. 67 So 757. 176 Ala. 243 

47 Texd—El Campo Ice, eta, Ca v 
Texas Hach., eta, Co. GlvApp, 147 
S.W 888 

55 C.J p 298 note 64. 

48. Hass.—Mnlready v Pheeny, 148 
NFL 182, 262 Hass. 879 

49. ITS—Stsvenson v Marble, C.C. 
Cal., 84 F 23, appeal dismissed 90 
F 830. 82 CLOA. 600 

66 OJ p 298 note 66 

sa NT-^ackaon v FCley. 65 NT 
a 920^ 58 AppDlv 97. 
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and prove by competent and aulTIclent evidence that he 
le entitled to reteistlon 

A party seeking rescission of a contract of sale 
in an action must plead^^ and prove^^ a cause of 
action, he must plead^s and prove^^ a ground for 
rescission; and, where he is the bu\er, he must also 
pleads* and prove*® a return or tender of, or offer 
to return, the property, or at least, in his pleading, 
make an offer to return,*^ and he must plead** 


and pro\ e** that he acted promptly or wzthm a rea¬ 
sonable tune after discovery of the ground for 
rescission. 

A bu}er seeking to return proper^ and recover 
payments made must establish that the property is in 
substantial] 3 ' as good condition as it was at the time 
of the purchase.** Where a buyer who has given 
property as part payment claims that it had been 
greatl> reduced in value when tendered back by the 


91. us —Garrett ▼ Atkins. CCA. i 
La.. 261 F 587. certiorari denied 40 
set. 845. 252 US 580. 64 L.Ed. 
726 

55 C J p 293 note 69 
ComplaiiLt or petltloiL keld snffloleat 
Cal—Larson v King: 295 P 1025 
211 Cal 495—Estrada v Alvarez. 
App. 222 P2d 671—Dunner \ 
Hoover, 111 P2d 787, 48 CaLApp 
2d 758 

85 C J p 298 note 69 [b] 

ComplaiiLt or petltioii IblM insnffleieat 
Cal —^liolfino V Levinson Produce 
Co, 180 P2d 866. 79 Cal App 2d 
687 

Ga.—Charles v Sterllngr Security 4b 
Brokerage Co, 185 S E. 807, 182 Ga. 
480 

meldental Issues 

In buyer’s action to rescind cattle 
sale, issues concerning validity of re¬ 
sale by buyer as agister, and his lien 
for feed and care being expressly 
raised by the pleadings and inciden¬ 
tally InvoUed. are properly litigated. 
—HuU V Bay, 294 P 700 211 Cal 
164 

Psrtloalar pleadings oonstmed 
Ala.—Skates v Perkins, 152 So 86 
228 Ala. 85 

■Qa.—Charles v Sterling Security A 
Brokerage Cb, 186 SE. 807, 182 
Ga. 480 

dfi. Cia—Holwick V Walker, 46 P 
2d 374, 6 ColApp 2d 669 
Pa.—^Bearer v Muslck, Com.Pl, 98 
PittsbLegJ 26L 

Tex.—Powell v BoCkow, 92 S.W2d 
487, 127 Tex. 209 
55 C J p 298 note 70 
Bvidenoe lield sufloient 
Miss.,—Davis \ Boss 44 So 2d 584 
208 Miss 441 suggestion of error 
o\ erruled 45 So 2d 273 
Hev—Dodge Bros v General Petro¬ 
leum Corporation of Nevada, 13 P 
2d 218, 54 Nev 245 
55 C J p 298 note 70 [b] 

Svidenoe d eiit 

NT—^Presti v Lee Bros., 28 NT a 
2d 212 

Tex.—ChaiMLpas v Wlesehaa. Cv 
App., 168 aw 2d 847, error refused. 

-Sa Ky —Gargotto v Sherman, 180 
SW2d 665, 297 Ky 597 
55 CJ p 298 note 7L 
Pleadings held insnlHoleiit 

(1) To allege a ground for rescis¬ 


sion.—^Meredith v Drennen Motor 
Car Co 189 So 267. 224 Ala. 84—55 
CJ p 293 note 71 [bl 

(2) To allege duress.—Meredith v 
Drennen Motor Car Co., supra, 
▼arlaaoe 

Buyer could not rescind contract 
for sale of capital stock and physical 
properties of corporation on ground 
that contract was changed, where | 
there was variance between change 
pleaded and proved and no proof to 
support change alleged.—O’Connell v 
Lockhart, Tex.CivApp., 86 S W 2d 
267 

54b La.—^McCarroll Lumber Co v 
Patenotte 110 So 102. 162 La. 99 
56 CJ p 293 note 72 
Bvidenoe held sniBelent to khow 
ground for rescission 
Ark.—Maurice v Chaffin. 241 S.W2d 
257 

CaL—Matlin v Crescent Commercial 
Corp. 207 P2d 873, 82 Ca Jlpp 2d 
8—^Meinecke v TTasler, 283 P 499 
69 GalApp 688 

Colo—Aero Enterprises v Walker, 
228 P 2d 811 

DC—Simmons v Brooks MunApp 
66 A 2d 517 

Kan.—Ziegelmeier v Allis-Chalmers 
aifg Co, 66 P2d 887, 145 Ban. 652 
Tenn.—Nichols v Anderson-Clasrton i 
Co 74 SW2d 882. 18 TennApp 
160 

Bvidenoe held InsnlBoient to show 
ground for xesoission 
Minn.—Schutz v Tostove. 258 NW 
872, 191 Minn. 116, 106 AL.B. 70L 
Mo—^McCartney v Taylor Aircraft 
Co, App. 140 S.W2d 95 
Wash.—^Bates v Little & Kennedy 
Co. 179 P 794, 106 Wash. 200 
BvidSBoe hbld suflolent to Show ab¬ 
sence of ground for resdssiou 
Ky—^Willett v Bobertsons Adm’r 
82 SW2d 289 259 Ky 199 
La.—Kessler v BEarry B. Loeb Pi¬ 
ano Co, App, 152 So 129 
NT—Lord V Sally's Studio, 18 N 
T S.2d 192 

Wls.—Qedanke v Wisconsin Evapo¬ 
rated Mnk Co.p 854 KW 660, 215 
Wls. 870 

65. Ky —Gargotto V Sherman, 180 
SW2d 565, 287 Ky 597—Oospns 
juris cited In Automatic Equip¬ 
ment Co V Hohney, 174 8 W3d 
716, 718 295 Ky 45L 
I 55 aJ P 298 note 78 
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seller In possession 
Becovery of possession of busi¬ 
ness by sellers thereof through forc¬ 
ible detainer proceedings after filing 
of buyers* petition to rescind sale 
contract obviated necessity of buy¬ 
ers pleading or Judgment for them 
directing return or tender of prop¬ 
erty to sellers.—Gargotto v Sher¬ 
man. 180 SW2d 565. 297 Ky 597 

55. Mo —Stone v Klesp App., 227 
SW2d 85 

55 C J p 298 note 74 
Evidence hSld snACient 
Cal —Bodriguez \ Bolotti, 11 P 3d 9, 
128 CalApp 264 

Tax.—Auburn Dallas Co v Stewart, 
Civ App, 46 SW2d 886, error re¬ 
fused. 

55 CJ p 298 note 74 [al 

57. Mich.—Hughes v Win. P V 
Neumann & Sons, 285 NW 182, 
253 Mich. 886 

55 aJ p 294 note 75 

58. Ga.—Dunn v Citizens* A South¬ 
ern Oo.. 171 SB. 170 47 GaApp 
600 

Tex.—^McMiurtry Motor Ga v Maresh, 
dvApp.. 84 SW2d 49L 

59 Iowa.—^Blecher v Schmidt, 285 
NW 84, 211 Iowa 1068 
Tex.—^McMnrtry Motor Co v Maresh, 
CivApp. 84 S.W2d 49L 
EvUenoe lield sufficient 
Mich.—Chmielewski v Nail. 88 NW 
2d 727, 824 Mich. 875 
Tex.—C y HiU ds Co V iFHcke. Civ. 
Appb, 186 SW2d 582, error dU- 
missed. Judgment correct. 

Bvidenoe held lusufficient 

(1) To sustain finding that buyers 
sued to rescind within reasonable 
time after discovering alleged fraud¬ 
ulent representation.—Fleming v 
Advance-Bumely Thresher Go., 240 
NW 203, 59 S.D 860 

(2) To sustain finding that buyer 
of business did not discover falsity of 
representations until after a long 
time had elapsed.—^Moore v GiSen, 
204 P 780, 110 CalApp 658. 

Evldeuee held to dhow fsiliixe to 

rescind promptly 

NJD—^Kramer v K. O Lee & Son 
Co. 237 NW 166. 61 NJ> 28 

50 Conn.—Keyser v O’Meara, 165 
A. 793, 116 Conn. 678 
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seller on resassion, he ^uld allege such fad in his 
complaint and, where the seller has taken prop¬ 
er^ as part payment, the burden is on the seller 
to prove that it was in as good condition when 
returned as when received by him Where prop¬ 
erty is traded to the seller as part of the purchase 
price, the buyer seeking rcsassion has the burden of 
proving the value of such property®* Where the 
buyer alleges that the value of the property pur¬ 
chased did not exceed a certain amount and that 
it had no value for the particular purpose for which 
It was purchased, he must establish its actual 
market value or that it had no value 

Matters of defense rehed on by the seller must 
be pleaded and proved by him Where, m an ac¬ 
tion by the buyer to resemd, the seller pleads waiv¬ 
er,®® he has the burden of provmg it,®7 but, where 
the buyer brings smt to resemd after a great lapse 
of time, the question of his nght is one of election 
rather than of waiver, and, therefore, defendant 
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need not plead that plamtiif waived his nght to 
resemd ®® 

The evidence received must be admissible under 
the allegations of the pleadings®* and not be ob¬ 
jectionable under the rules govemmg the adnussi- 
bility of evidence m avil actions generally 7® 

(2) Fraud or Misrepresentation 

Where reeclselon le sougiit on ground# of false or 
fraudulent representations, the party seeking rescission 
must allege and prove all the elements material to his 
cause of action 

In order to obtam judiaal resassion of a con¬ 
tract of sale on the ground of false or fraudulent 
representations, a party must, m some jurisdictions, 
allege^i and proved* that he rehed on, and was mis¬ 
led or deceived by, the nusrepresentations, but m 
other jurisdictions it is held that, when the buyer 
has proven that false representations have been 
made, the burden shifts, and the seller is called on 
to show that they did not influence the purchase 
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ei. Ky—Black Motor Co. ▼ Green. 

79 SW2d 409. 258 SCy 72 
ea. Tex.—^Alamo Automobile Co v 
Schmidt CivApp, 211 aW 804. er¬ 
ror refused. 

68 . Tex.—Chapapas ▼ Wiesehan. 
ClvApp.. 168 SW2d 847, error re¬ 
fused—Wleseban v Cliapapa% Giv« 
App. 142 SW2d 557 
Agreemeat OIL price 
Where price at which other prop¬ 
erty is taken in on purchase price 
of new property is agreed on at time 
of purchase transaction, there is no 
necessity for allegations of any other 
measure of damages than that of 
price agreed on.—CL TT Hill & Co v 
Fricka Tex.Ci 7 App^ 185 SW 2 d 582. 
error dismissed. Judgment correct. 

6 A Tex.—Chapapas v Wiesehan. 
ClvApp^ 168 SW2d 847. error 
refused. 

65. Mstopp^l 

Iowa.—Boper ▼ Wella 1®® NW 885. 

182 Iowa 287 

xusgauty 

TJ S.—*Adams-Mit<diell Co v Cam¬ 
bridge Distributing Oow. CJLNT.. 
189 P2d 918 

Beteatloa. and use hy buyer 
Tenn.-^Bevlns v Divesay, 221 S W 2d 
106. 82 TeniLApp 1. 

66 . Plea at waiveir co n strued to oov- 

er all grouLds of resdsalon alleged 
by the buyer—J I. Case Threshing 
Mach. Go V Manes, Tex.ComApp.. 
264 SW 929 | 

67. CaL—^Mayer v Korfhwood Tex-| 
tne Mma App.. 288 P2d 657 

lOss —Ballard v. Citizens' Nat Bank, | 
160 So 280, 178 Mias. 450, sugges¬ 
tion of error overruled 162 So 169, 
178 Miss. 450 
55 CJr p 294 note 77. 


Bvidence hSld to 6 h 0 W waiver 
Wla—'Mallow v. Hall, 245 NW 90, 
209 Wls 426 

55 C J p 294 note 77 [a] 

Bvidence held to Show no waiver 
Mo —^Beyer v Conroys, Inc., App. 82 
SW2d 768 

ND—Holden v Advance-Rumely 
Thresher Co. 239 NW 479, 61 NJ> 
584 

68 . Iowa—Mattauch v Riddell Auto 
Co, 115 NW 509, 188 Iowa 22 

69 Tex.—Southern Gas, etc., Engine 
Co V. Adams, GivApp, 169 SW 
1148 

55 (U p 294 note 80 
Bvidence under 

pleadings 

Ga—Claude Nolan Motor Co v 
Cowart 165 SEL 9. 175 Ga 158 
55 CJ p 294 note 80 [b] 

7a Tex.—Southern Gas. eta. En¬ 
gine Co V Adams, dvApp, 169 
SW 1148 

55 OJ P 294 note 81. 

Bvidence held admissible or enronc- 
oualy e x oi n d e d 

U S—General Felt Products v Sara¬ 
nac Mach. Co.. CCLANT.. 61 F2d 
857 

DC.—Robinson v Carter, MunApp., 
77 A.2d 174. 

Neb—Cooper v Marr, 80 NW2d 568, 
149 Neb 211 . 

Okl—Walden v Automobile Brokers. 

160 P2d 400. 195 Old 458. 

55 CLJ p 294 note 81 la] 

Bvidence held not admlsMbla 
Cal—Carter v Carr, 88 P2d 862, 
189 CalApp 16 

Wash.—Frahm v Moore, 11 P 2d 593, 
168 Wash. 212 


1 71. Ala—Hafer v Cole. 57 So 767, 

I 176 Ala 242 
56 CJ p 294 note 82 
Complaint or petition held sufficient 
Tex.—a V HUl & Co V FHcke. dv 
App, 135 SW2d 582, error dis¬ 
missed, Judgment correct 
Complaint or petition held 
dent 

Ga—Wild V Erenke, 55 SE.2d 544* 
206 Ga 88 
Cross oomplaint 

In action on notes for purchase 
price of combine sold to defendant 
who filed cross action for cancella¬ 
tion of notes and chattel mortgage 
securing them, defendant had burden 
of pleading and proving that defend¬ 
ant's promises, alleged In cross com¬ 
plaint were made without Intention 
to perform them In order to be en¬ 
titled to resdaslon and cancellation 
of contract for fraud In miiiriTig such 
promises —Chastain v GUbert Tex. 
dvApp, 145 SW2d 988 

76. Ala—Hafer v Cola 57 So 757, 
176 Ala 242 
55 OJ p 294 note 88 
Wheore sevsnl mattears alleged 
It is not essential that every al¬ 
leged fraudulent misrepresentation 
shall be proved to sustain Judgment 
of rescission of sale contract for 
fraud.—Ericson v Steiner, 6 P 2d 
298, 119 GalApp 805 
Bvidenoe imniffiiilimS 
UB—Porter v Reid, DGLMass., 79 
FSupp 898. 

Tex.—Middleton v Rabon Thompson 
Co, CivApp., 102 SW2d 297 

78. NJ—Garrison v Teohnlo Eleo- 
trleal Woika 46 A. 612, 69 NJEg 
440. affirmed 52 A. 1181. 68 N.JEq 
806 
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The complaint should set forth the representations 
and statements claimed to be false Where there 
IS testimony to support allegations that facts as to 
the character of the article purchased i\ere con¬ 
cealed, It IS immaterial whether plaintiff pleads a 
written or an oral contract^^ Since rescission 
for innocent misrepresentations is authorized, it is 
not necessary to prove that the party making the 
misrepresentations knew that they were false^^ or 
that, in making them, he intended to decei\*e,7^ and 
this 13 true, even though such matters are alleged ,7^ 
but it has been held necessary m a case of actual 
fraud to allege an intent to deceive,^® although in 
doing so It IS not necessary to adopt an> particular 
phraseology*® Where a petition for fraud prajs 
in one count for resassion of the contract and in 
another prays damages, the election to stand on the 
count for resassion, compelled by the court, wrill 
not m equity waive the plea for damages In a 
buyer’s action to rescmd for fraud a general denial 
presents no question whether, after disco\enng 
fraud, the buyer elected to afi&rm the contract ** 

While fraud will not be presumed,** it need not 
be proved beyond a reasonable doubt nor need 
the proof be direct and positive ** Fraud may be 
shown by circumstances*® and declarations of the 
parties If the fraud is based on misrepresenta¬ 
tions, it must be shown what the false statement 


was,** and, when false statements as to finanaal 
condition are relied on, the falsity of the state¬ 
ments may be shown by judicial record^** or by 
statements made to a commercial agency,*® if it 
IS also shown that the buyer made such statements 
In a particular case the evidence may be sufiSaent 
to sustain a finding that, immediately after taking 
possession of the property, the buyer acquired 
knowledge of the untruthfulness of the seller’s 
representations.®* 

Damages Failure to allege damages from mis¬ 
representations is not fatal to a suit for rescis¬ 
sion®* Also, the exact amount of damage need 
not be shown,®® provided it is m an appreaable 
sum.®® 

c Trial and Judgment 

The trial of an action to rescind la governed by the 
usual rules. The judgment. If It grants rescission, should 
restore the status quo as far as possible, but, where not 
possible, the terms on which rescission may be granted 
rest In the discretion of the court. 

In an action to rescmd tried before a jury, is¬ 
sues of fact should be submitted to it®* with proper 
mstructions.®^ The court may properly refuse to 
submit an immaterial issue to the jury®* Where 
the action is tned before the court alone, proper 
findings should be made,®® but, where the findmgs 
made fully di^se of the issues, a failure to find 


74L NT—De Prospero v Spoon, 911 
NTS 2d 847 196 Mlsc. 978 
Oomplaiiit iLsld waJUdUoaX 

In action by buyer against seller 
to rescind asreement to purchase an 
Interest in business on ground of 
fraud, failure to set forth details of 
negotiations, interviews, and confer¬ 
ences would not render complaint de- 
fectiva—De Prospero v Spoon, su¬ 
pra. 

75. Iowa.—Bales v Massey, 48 N 
W 2d 671, 241 Iowa 1084 

76. NT—Seneca Wire, etc.. Co v 
Leach, 159 NB. 700. 247 NT L 

77. Tex.—^Bradley v Fagala, Civ 
App. 25 SW2d 255 

78. Tex.—Carter v Cola Civ App, 
42 8 W 869 

79 CsL—Hall v Mitchell. 211 P 
858 59 CaLApp 748 

8a CaL—Hall v Mitchell, supra. 
8L Tex.—Hubbs v Marshall. Civ 
App., 176 SW 716. 

88. Iowa.—Blecher v Schmidt, 286 
NW 84, 211 Iowa 1068 
88. HI.—Fish V Cleland, 88 HL 288 
84. Tex.—Sparks v Dawson. 47 Tex. 
188 

55 CJ p 294 note 92 

88. HI.—Sheridan v. Peasq, 98 111 
App 219 


sa HI—Sheridan v Pease^ supra. | 
35 C.J p 294 note 94 
87 La.—Burroughs v Nettles, 7 La. 
118 

Tex.—Cabaness v Holland, 47 SW 
879 19 Tex.CivApp 888 | 

88. Oa—Hoyle v Southern Saw j 
Works, 81 S.E. 187. 105 Ga. 128 
89 N J —Cowen v Bloomberg, 55 A 
86, 69 NJLaw 462 
Pa.—Whiting Mfg Co v Fourth St. 

Nat. Bank, 15 Pa.Super 419 
9a Ark.—Triplett v Rugby Distil- 
Ung Co 49 SW 975, 66 Ark. 219 
9L Tex.—Meiers v Bloom, 50 SW 
217, 20 Tex.CivApp 654. 

98. Tex —Bowden v Waggoner, Tex. 

CivApp, 210 S W 605 
98. Or—^Brooke v Perfection Tire 
Co, 223 P 939, 110 Or 567 
94. CaL—Munson v Flshburn, 190 
P 808, 188 CaJL 206 

95 Cal —Munson v FIshbum, su¬ 
pra. 

9a Tex.—Bradley v. Fagals, Civ 
App., 25 SW 2d 256 
55 aJ p 294 note A 
<|aestioiui held for Jury 
Cal —Mayer v Northwood Textile 
Mills, App., 288 P2d 657. 

Iowa—Blecher v Schmidt, 286 NW 
34, 211 Iowa 1063 
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Mo—Pfeiffer v independent Plumb¬ 
ing & Heating Supply Co., App., 72 
SW2d 188 

Okl—Kirk V Leeman, 22 P2d 882, 
168 OkL 286 

Tex.—Wlesehan v Chspapaa, C3v 
App, 142 S.W2d 557—Mlkulik ▼ 
Southwestern Specialty Co., Civ. 
App, 68 SW2d 1052. 

55 aJ p 294 note 6 [a] 

97. Tex.—Jesse BVench Piano, etc., 
Co V Garza, 116 SW 150, 58 Tex. 
CivApp 846 
55 C J p 294 note 7 
XnsfemotloBS held erroneons 
Cal —Carter v Carr, 83 P 2d 852, 189 
CalApp 15 

Mo—Pfeiffer v Independent Plumb¬ 
ing & Heating Supply Co., App, 72 
8W2d 188 

9a Tex.—^McDonald v Stafford, Civ 
App.. 218 SW 782 

99 CaL—HaU v MiteheU, 211 P 
852, 59 CalApp 748 
D C —Lockwood v Ghristakos, 181 F 
2 d 805, 86 USAppJ>a 822. 
Piadisgs held not defective 
In suit to rescind sale contract, 
finding was not fatally defective for 
stating that defendants ‘^advised * 
plaintiff falsely with respect to in¬ 
come from business and amount of 
merchandise on hand.—Ezicson ▼ 
Steiner, 6 P 2d 298, 119 CalApp 805 
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EL particular fact is immatenal.^ The judgm^t 
should conform to the pleadings,^ evidence,^ and 
the findings,^ and, where it grants rescission, it 
^uld award sudi a return of the consideration^ 
and of the property or the value or proceeds there¬ 
of,^ and sudi special damages, if any,? as the proper 
operation and effect of the rescission require under 
the circumstances Where it is found that the 
buyer is entitled to rescind, and that he has made 
payment m full at the contract price for the goods 
delivered, the seller has been held not entitled to re¬ 
cover on his cross complaint for damages for 


breach of contract® Where a complete restora¬ 
tion of the parties to their former position is im¬ 
possible, the terms on which resassion may be 
granted rests m the sound discretion of the 
court® The buyer cannot recover judgment, m an 
action of this nature, agamst a person who joined 
m making the false representations rehed on, but 
who owned no mterest in the property sold and re¬ 
ceived none of the purchase pnce.^® A reconven- 
bonal demand by defendant is properly rejected 
where it would be unjust to allow recovery b> 


D OPERATION AlTD EFFECT OF RESCISSION 


§ 115. In General 

A rescission terminates the contract of sale and all 
the rights of the parties thereunder, and the contract, 
or a right of action thereon, cannot thereafter be re¬ 
vived or reinstated by one party without the consent of 
the other 


On rescission of a contract of sale mutual 
agreement, the terms of the contract of resassion 
detenmne the rights of the parties A resassion of 
a contract, ather by agreement or by one party for 


1. Cal—Alberti v Jubb, 267 F. 1085, 
208 Cal. 825 

a, Iowa.—Berkey v LefeburA 92 IT 
W 710, 125 Iowa 76 

8i 'Tex.—Wlesehan v Chapapas, Civ 
App, 142 8W2d 537 

4i CaL—Larson v Kins’, 295 P 1025. 
211 Cal 495 

NJL—Culbertson v Wlllbum, 221 P 
2d 1061, 54 N U. 282 
NT—SchelUns v Blschol!^ 18 XTS 
600, 69 NY Super 562 

Bm Cal —Carter v Carr, 38 P Sd 852, 
189 Cal App. 16 

Mo—0*Hanlon v Grand NaL Co, 
App., 89 SW3d 79 
NY—Waldman Produce v Frisidaire 
CorP. 284 NYS 167, 157 Misc. 
438 

55 CJ P 295 note 13 
Oredtt on soods returned 
Where dealer was Induced to or¬ 
der additional aewins machines be¬ 
cause of false representations by 
seller's asent, assistlns in sale^ as 
to disposition of first machines or¬ 
dered, dealer was entitled to return 
machines not sold for cash or un¬ 
der valid installment contracts and 
receive credit for their price to him, 
and he was also entitled to credit as 
to commissions paid sellei^s axent 
for alleged sales of machines so al¬ 
lowed to be returned.—New Home 
Sewing Miach. Co v J M. Milner's 
Son, 76 S.W.2d 917, 256 Ky 684 
Down payment 

Where finance company had sold 
tmdk and trailers owned by delin- 
guent mortgagor under amngement 
wherry finance company was to 
credit proceeds of sale against mort¬ 
gagor's del^t finance company was 
liable to buyers for down payment 
which it had received for credit on 
mortgagor's debt, as well as for oth¬ 


er sums received, when buyers were 
held entitled to rescind and to re- 
co\er sums paid on purchase price 
with interest on the sums from date 
they ceased to use the trucks and 
trailers to date of Judgment, but buy¬ 
ers were chargeable with reasonable 
\alue of use of trucks and trailers 
while they were in their possession 
—U S Credit Bureau v Sanders, 
230 P 2d 849 108 Cal App 2d 806 
6. Cal—McKatton v Rhodes 76 P 
1086, 148 Cal 275, 101 Am S.R. 
125 

55 C J p 295 note 14 
Property in possession of seller 
Recovery of possession of busi¬ 
ness by sellers thereof through forci¬ 
ble detainer proceedings after filing 
of buyers' petition to rescind sale 
contract obviated necessity of Judg¬ 
ment for buyer directing return or 
tender of property to sellers.—Gar^ 
gotto V Sherman, 180 S.W 2d 665, 297 
597 

PaBuxe of bnyex to retnm 
Where buyer had become entitled 
to rescind contract but did not make 
a reasonable return, or effort to re¬ 
turn, goods already shipped, buyer 
was not in position to claim that 
seller was entitled to credit for only 
negligible salvage value of such 
goods, rather than to credit predi¬ 
cated on full unit price of goods de¬ 
livered.—Morris v Prefabrication 
Sngineering Go., CJLPUl, 181 F2d 
28 

7 Cal—Carter v Carr, 38 P2d 852, 
139 CaULpp 15 

N.Y —Wlaldman Produce v BVigidaire 
Corp, 284 NY a 167, 167 Misc. 488 
55 C.J p 296 note 15 
PMght 

ND—^International Harvester Co of 
America v. Olson, 248 NW 258, 62 
NJ^ 256 


3boss of profit 

In buyer's action to rescind pur¬ 
chase for Araud, loss of profit Is not 
proper element of damages.—Carter 
V Carr, 38 P2d 852, 139 CalJ^p 15 
Bental 

In action to rescind contract for 
sale of tractor on ground of fraud, 
allowing damages for cost of rent¬ 
ing another tractor when the tractor 
sold failed to run was error—Wlese- 
han V Chapapas, Tex.GlvJlpp., 142 
SW2d 567 
Repairs 

In action to rescind contract of 
purchase of secondhand tractor on 
ground that tractor received was not 
of make ordered, buyer In absence of 
warranty of fitness, was not enti¬ 
tled to recover outlay made for re¬ 
pairs on tractor, or interest, except 
from time of rescission.—Zlegelmel- 
er V Allis-Chalmers Mfg. Co, 66 P 
2d 387, 145 Kan. 652 
Damages for withholding property 
Purchaser recovering Judgment In 
rescission could recover value of 
property plus damages for withhold¬ 
ing it CLgainst plaintiff in claim and 
delivery action making redelivery im¬ 
possible.—Hgan V Parks, 295 P 866, 
lllCaLApp 415. 

8. N M.—Culbertson v WUlbum, 221 
IP 2d 1061, 54 NJd. 282 

9. Mich.—Chmlelewskl v Nan, 86 N.. 
W2d 727, 824 Mich. 875 

N Y —Buffalo Builders' Supply Co. 
V Reebb 159 NB. 899, 247 NT 170. 

la Wash.—Bkger r. Scott, 216 P 
840, 125 Wash. 685 

11. La.—McCarroll Lumber Go v 
Patenottg, 110 So 102, 162 La. 90 

IS. Mont.—Linn v Vreuxib, 88 FM. 
1002, 97 Mont 292. 
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cause, terminates the contract^* and all the nghts 
of the parties thereunder and the contract,or 
a right of action thereon,^® cannot be re\i\ed or 
reinstated thereafter by one party, except with the 
consent of the other Each party is reinvested 
with title and nght to what he has parted with 
under the contract^® and is to be placed in statu 
quo as far as possible,^® except as otherwise agreed 
on mutual rescission®® Neither party can avail 
himself of the contract®^ or base an> claim there¬ 
on®® except so far as is necessary to restoration 
of the status quo ®* A rescission by agreement or 
consent is a relinquishment of claims, not expressly 
reserved, for damages or items of indebtedness 
previously sustained or incurred,®® and, after the 
resassion agreement has been executed, one party 


may not properly clam that it is invalid for want 
of consideration ®® Xo force or effect attaches to 
an attempted rescission of a wntmg which was 
merely prelimmary to, and was abrogated by, a 
subsequent wntmg evidencing the final agreement 
between the parties.®® 

§ 116 Title and Rights of Seller, and Liabil* 
ities of Buyer 

Ordinarily, on rescission, title to the property revests 
In the seller and he has a right to the possession and a 
return thereof, and he may be entitled to compensa¬ 
tion for its use and resulting depreciation 

Ordinanly, on rescission, the title to the property 
IS re\ ested in the seller,®7 and he has a right to the 
possession thereof®® and a nght to the return there- 


18. ns—ItoOk-Ola Mfa Corp ▼ 
Leopold, aaA.Mi88^ 98 7 2d 196 
117 A.L..R. 1101. 

Gal.—^BicMknus v Bendlaae, 187 P 
2d 854, 82 Cal App 2d 916 
Me—^Lewls v Maraters, 26 A.2d 649. 
189 Me 17 

Mass—Williamson ▼ HUI, 27 KB 
1008, 164 Mass 117, 18 LJLA. 690 
K 7 —‘Merchants Refrlgrerating' Co v 
Benjamin Titman Corp, 20 K7S 
2d 280, affirmed 24 NT&2d 808. 
260 AppDiv 910, affirmed 84 KB. 
2d 874 285 NT 668 
56 C.J p 295 note 24 

ZaeffeotlTe temiiiiatioa 

Grantor's attempted termination of 
eontinuoua contract arantina excln- 
slve right to bottle and seU bever¬ 
age did not end grantor's obligation 
to sell syrup for bottling —IL L 
Hosting Go V Coca Cola Co., 287 
NW 85, 205 Wis. 356, 84 A.L.R. 28, 
rehearing denied 288 NW 626, 205 
Wls. 856, and certiorari denied Wis¬ 
consin Coca Cola Bottling Co v B. L. 
Hasting Go, 62 SCt 811, 285 US 
688, 76 liEd. 981. 

14. ns—Rock-Ola Mfg Corp v 
Leopold, CCA-Mlss., 98 F2d 196, 
117 A.L R. 1101 

Ky —Black Motor Co v Green, 79 
SW2d 409, 258 Ky 72 
lA.—J Herman Co v A. Aefcal & 
Bro., 182 So 408 171 La. 876 
Pa.—Stanley Drug Co, to Use of 
Laboratory Institute, v Smith, 
HUne it French Laboratories, 170 
A. 274, 218 IPa. 868. 

56 CJ p 296 note 25 

Vnder back of traded pr operty 
Seller's tender of automobile re¬ 
ceived as part payment under con¬ 
tract for sale of another automobile, 
to buyer by amended imswer In lat¬ 
ter's suit to rescind contract, termi¬ 
nated contract, so as to bar action 
by buyer for breaOh thereof—Black 
Motor Co V Green, 79 aW2d 409 
268 Ky 72. 


Collateral agreement 
Buyer's cancellation of contract 
for purchase of electric range from 
electric company effected cancella¬ 
tion of any agreement made in con¬ 
nection therewith by buyer authoriz¬ 
ing installation and changes in wir¬ 
ing, which allegedly included agree¬ 
ment relieving company from liabil¬ 
ity for installation by independent 
contractor—^Russell v Union Elec. 
Co. of Mo, 191 SW2d 278, 288 Mo 
App 1074 

16 La.—J Herman Co v A. Ackal 
& Bro., 132 So 408, 171 La. 875— 
lighthouse Trailer Co. v Foster, 
App.. 88 So 2d 540 

56 C J p 295 note 26 
18. NT—^Kinney v. Hleman, 49 N 
T 164. 

Pa.—Stanley Drug Co., to Use of 
Laboratory Institute, v Smith. 
Kline & French Laboratories, 170 
A. 274, 818 Pa. 868 

17 nL—^Pass V Briggs, 281 HLApp 
214. 

18. Iowa.—Mortensen v PYederlck- 
son, 180 NW 977, 190 Iowa 882 

19. Iowa.—^Mortensen v FTederlck- 
son, supra. 

SO. Ark.—McKinney v Jones^ 198 
SW2d 415, 210 Ark. 912 
2L NT—Graves v Whiter 87 NT 
468 

S8. Or—Massey v Becker, 176 P 
426, 90 Or 46L 

83. Or—Massey v Becker, supra. 

84. Mich.—WalteivWalllngford Coal 
Co V A. Hlmea Coal Co., 194 NW 
498, 228 Mich. 576 

55 CJ p 295 note 85. 

88. Ga.—Battle v Holmes, 91 SJL 
82, 146 Ga. 245 

88. Cal—Hogan ▼ Anthony, 166 P 
861, 84 CalJ^p 24 

87. Conn.—Keeler v General Prod¬ 
ucts 75 A.2d 486, 187 Conn. 247 
Ga.—Morgan v Rodgers, 107 SJBL 
69, 26 GaJLpp. 694 

S29 


Masa—^Ryder & Brown Co r B. 
Lissberger Co, 15 NR2d 441, 800 
Mass 438 118 AL.R.521 
NT—Emerson v Associated Gas & 
Electric Co. 266 NTS 265, 148 
Misa 686—Merchants Refrigerat¬ 
ing Co V Benjamin Titman Corp 
20 NTS 2d 280 affirmed 24 NTS 
2d 303 260 AppDiv 919, affirmed 
84 NR2d 874, 285 NT 668 
Ohio—Schnette v Gellman Mfg Co, 
7 Ohio Sapp 117 

55 CJT p 296 note 41, p 592 note 71 
Tender 

In contract to sell debentures with 
agreement of seller to repurchase 
on buyer's demand, title to deben¬ 
tures revested in seller on buyer's 
tender thereof—Emerson v Associ¬ 
ated Gas 6b Eleetrie Co., 266 NTS. 
865. 148 Misc. 686 
Tbne of revestlag 
Where contract for rescission of 
sales contract provided for redelivery 
by buyer to seller of the property 
sold "to belong to and be, after such 
delivery, the property" of seller, ti¬ 
tle was not transferred untU delivery 
was mada—^Linn v l^nch, 88 P2d 
1002 87 Mont 292. 

Trade-marks 

Where contract for sale of busi¬ 
ness provided for transfer of trade¬ 
marks used by seller, the transfer 
of the trade-marks was not obtain¬ 
able by the seller on statutory re¬ 
scission but value of trade-marks 
could be an item of recovery—Mer¬ 
chants Refrigerating Co v Benja¬ 
min Titman Corp, 20 NTS-2d 289, 
affirmed 24 NT S.2d 803, 260 AppJ>iv. 
919 affirmed 84 N.R2d 874, 285 NT. 
668 

88. ND—Dltton v Purcbll. 132 N. 
W 847. 21 ND 648, 36 L.R.A.N 
a, 149 

55 CJ p 296 note 42—42 OJ p 771 
note 25 

HoBliabOity for removal of property 
I Where buyer of saxnnill abandon- 
I ed mill and subsequently wrote sell- 
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of,2d and, according to the authorities has been 
held entitled to the purdiase pnce of goods which 
the buyer attempted to return, but which, being 
lost in transit, the sdler never received.®® Where 
the sale is fully executed and there is no pretense 
of fraud, title is not revested by resassion,®^ and 
a mere unconsummated attempt to rescind does not 
revest title in the seller®® On rescission by the 
seller for the default of the buyer, the former is 
entitled to compensation for the use of the prop¬ 
erty,®® and for its depreciation due to such use,®* 
or to the neglect of the buyer,®® but he is not en¬ 
titled to compensation for depreciation not due to 
either of such causes,®® nor is he entitled to rent 
for the use of the property where a sale for cash 
IS rescinded by decree on the application of the pur¬ 
chaser ®^ Where the property was returned to, and 
accepted by, the seller, the buyer is not hable for 
the cost of the original loading and unloading,®® 
or for expenses mcurred for care and maintenance 
of the property after its return.®® 

Resale by buyer. Where the buyer resold the 


property before rescission, or dunng the pendency 
of an action to rescind or set aside the sale, it has 
variously been held proper to allow the seller the 
proceeds of the sale,*® the value of the property,*^ 
or the amount evidenced by notes for the original 
purchase price.*® 

§ 117 Rights of Buyer and Liabilities of Sell¬ 
er 

On retclstion the buyer Is entitled to be placed In 
atatu quo and Is entitled to a return of the purchase 
price which he has paid, and to such expenses and spe¬ 
cial damages as are Incident to the transaction and re¬ 
scission 

Resassion releases the buyer from any obligation 
to take and pay for any undehvered balance of prop¬ 
erty *® He IS entitled to be put m statu quo where 
the contract of sale is properly resanded by him** 
or by the court on his application.*® Ordinanly, the 
buyer, on resassion, is entitled to a return of as 
much of the purchase pnce as he has paid,*® to¬ 
gether with mterest,*7 or the amount, if any, fixed 
by the contract to be recovered on resassion.*® 


er Toquestina cancellation of sale, 
and seller testified that he replied 
by letter, eancelina the sale, and 
thereafter buyer, dalmina never to 
ha\e received seller’s letter again 
wrote and stated that his brother-in- 
law was wiUinir to tahe over his 
contract, buver could not recover 
damaaes for alleged loss of profits on 
loss of such prospecti\e sale to 
brother-in-law because seller had re¬ 
moved parts of sawmill machinery — 
flannel v Putnam. IjaJLpp. S2 So 2d 
Tie 

S9 Miss.—Aberdeen Lumber Co v 
Acme Bids Supply Co, 86 So 768, 
124 Mlsa 110 
55 C.J p 296 note 43 
30. La.—J Herman Co v A Ackal 
& Bro., 182 So 408. 171 La 875 
31 Cal—Tonny v New Pedrara 
Onyx Co. 192 P 55 48 CaULpp. 
1 

55 CLJ p 296 note 44 
38. TJ S —American Lumber, etc.. 
Co V Taylor, Pa.. 187 P 321, 70 
aCJL 21 

33. CaL—U S Credit Bureau v San¬ 
ders. 230 P2d 849. 103 CaLApp2d 
806 

65 OJ P 296 note 46 
34- Hy—Nichols Co V Caldwell. 80 
SW 1099, 26 HyL. 186 

35. La.—Bourgeat v Smith, 16 La. 
467 

NY—Coon V. Reed, 1 Hilt. 51L 

33. Kan.—Bigger v Bovard, 20 
204. 

NT—Hurd V Birch, 11 N.TSt. 870 

87. La.—Rousseau v Dolesa 6 Zja. 
App 785. 


8& Wash.—Maeder Steel Products 
Co V Brewster, 281 P 14, 154 
Wash. 120 

39 Wis—Norris v Wittig, 6 NW 
2d 831, 241 Wia 548 
40. ITS—m re Liebig. NY. 255 P 
458. 166 CCA. 534 
NT—Avila V Lockwood, 98 NT 82 
4L CaL—McECatton v Rhodes. 76 P 
1036, 143 Cat 275 101 Am S R. 125 
55 CJ p 296 note 54 
48. Or—Crossen v Murphy, 49 P 
858 81 Or 114 

48. NT —Merchants RefHgerating 
Co V Benjamin Titman Corp. 20 
NTS.2d 280. afllrmed 24 NTS 2d 
808, 260 AppDiv 919, affirmed 84 
NJB.3d 874, 285 NT 668 
41b US—Young V Main, C.CJL 
Iowa, 72 P 2d 640 

Iowa.—Granette Products Co v Neu¬ 
mann. 203 NW 935. 205 NW 205, 
200 Iowa 672 

Mias —Laurel Auto Supply Oo v 
SumralL 185 So 566. 184 Miss. 88 
46. Iowa,—^International Harvester 
Co V Tjentland, 165 NW 160. 181 
Iowa 940 

I Bnforoems&i of agreeuent to refund 
After rescission has been made, an 
agreement on the part of the seller to 
refund the purchase money may be 
enforced.—Sauble v Gary South 
Coast Agency, 106 P 141, 66 Cal. 
App 606 

AotUxa of iadehitstns assumpsit 
may be maintained by the buyer, as 
for money had and received. 

Cal—Bridges v Pisk, 200 P 71, 68 
CalApp 117 

Md.—White Auto Co v Dorsey, 86 
A 617, U9 Md. SSL 

830 


46. Iowa.—Ayres v Nopoulos, 216 
NW 258 204 Iowa 881 

Mich.—Wonder Products v Blake 47 
NW2d 61 830 Mich. 159 cerUo- 
rari denied Blake v Wonder Prod¬ 
ucts, 72 set. 78, 848 US 860. 96 
L.Bd. - 

K’T—Emerson v Associated Gas & 
Electric Co. 266 NTS 266. 148 
Misc. 636 

55 C J p 296 note 58—42 CJ p 771 
note 26 

47. Cal—Avery v Cullen, 114 P 
1022, 15 Cal App 418 

55 C J p 297 note 59 

48. NT—^Ehnerson v Associated 
Gas & Electric Co., 266 NTS 266 
148 Misc. 686 

Effect of agreement 

(1) Where the contract of sale so 
provides, the buyer is entitled to 
the amount paid by htm less a spec¬ 
ified percentage of the purchase 
pries-—Dobson v Parker, 20 SW2d 
1181, 179 Ark. 1198 

(2) Pact that amount agreed to be 
paid on rescission of contract of sale 
differs from purchase price Is imnia- 
terial and. where title to debentures 
sold revested In seller on buyer's re¬ 
scission and tender thereof, buyer 
was not chargeable with, or entitled 
to. their market valua but must ac¬ 
cept contract price agreed to be paid 
on rescission.—Emerson v Associat¬ 
ed Gas 4b Elactric Co., 266 NTS. 265, 
148 Mise. 686. 

(3) Where buyer and seller, when 
buyer bought a new refrtgefacsa 
show ease, agreed that buyer's sec¬ 
ondhand cases, which were traded in. 
should be treated as being worth a 
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Where the agreement so provides, he is entitled to 
credit for goods returned.** It has been held that, 
where the buyer was at fault, and the seller was 
not, the buyer may not recover, and the seller is 
not liable to pay back, advances or payments made 
by the buyer*® While the buyer is entitled to 
the return of purchase-money notes m the hands 
of the seller,*! since the notes are rendered value¬ 
less by a resassion by the seller,** his failure to 
return them does not make him gmltj of comer- 
sion ** Where the notes are m the hands of bona 
fide holders, the buyer, on procunng cancellation 
of the contract of sale, is entitled to recoier the 
amount necessary to pay the notes** The seller 
is under no obligation to continue delnenes after 
he has justifiably terminated the contract** 

Damages to which the buyer is entitled on his 
resassion of the contract extend and are limited to 


sudi expenses or other special damages as are m- 
adent to the transaction and rescission.** Although 
under some statutes the buyer may recover damages 
where he is not afforded complete rehef by recovery 
of the purchase price or discharge from the obliga^ 
tion to pay such pnce,*^ ordmanly he may not 
recover general damages for a breadi of the con¬ 
tract of sale,** where he defaulted m performance, 
he is not entitled to recover any damages from the 
seller for the latter's resassion of the contract,** 
and, \ihere he obtained the property by fraud, the 
seller on rescinding is under no obligation to reim¬ 
burse him for freight paid.*® Where the bu>er 
gi\es property m part payment of the purchase 
price, he is, on resassion, entitled to recover what 
he paid,*! and, m a proper case, the value of the 
property traded,** with mterest from the date it 
was traded,** or the amount agreed on as the credit 


certain axaount on purclULBe price of 
new case, the measure of buyer’s 
damages, for alleged fraud of sell¬ 
er’s salesman If any, was not the 
difference between value of what 
buyer received and reasonable cash 
market value of what he gave —O V 
Hill & Co V Fricke, Tez.Civ.App, 
185 SW2d 682. error dismissed, 
judgment correct. 

49 Beftim of goods pnrdhased 

(1) Where buyer accepted seller’s 
proposition to return used and un¬ 
used heaters and receive credit for 
those returned, on complaints being 
made of heatera, sale was, in effect, 
rescinded to extent of number that 
would be delivered back to seller, 
and rule in redhibitory cases that un¬ 
til defective articles are returned, 
no credit may be demanded for full 
price of defective articles, was ap- 
pllcabla—Samuel Stamping & Enam¬ 
eling Co V Monroe Furniture Co., 
lja.App, 171 So 468, amended and 
rehearing refused 172 So 217 

(2) Where seller agreed to give 
buyer credit, plus freight, for heat¬ 
ers returned on complaint as to qual¬ 
ity of heaters sold, buyer is chargear 
ble with price of heaters not return¬ 
ed.—Samuel Stamping & Enameling 
Co V Monroe Furniture Oo., supra. 

50 Ma—Dwlnel v Howard, 80 Ma 
258 

Or—Lachmund v Lope Sing, 102 P 
698, 64 Or 106 

51. Iowa—Richards v Crosby, 162 
X* W 609. 179 Iowa 1856 
Wyo —Taylor v Cody First Nat- 
Bank, 167 P 707, 25 W^o 204. 

69. Misa—'Volking v Huckabay, 7 
So 825, 67 Misa 206 

58. Misa—Volklng v Huckabay, su¬ 
pra 

54. Tex.—Way v Slddall, CivJkpp. 
299 aw 818. 


55. Tex.—Western Oil Sales Corp 
v Blisa OontLApp, 299 SW 687 

56. Ajrk.—Maurice v ChafBn, 241 S. 
W2d 257 

La—Samuel Stamping & Enameling 
Co V Monroe Furniture Co, App, 
171 So 463, amended and rehearing 
refused 172 So 217 
NJ—National Sand & Gravel Co v 
B. H. ISeaumont Co., 156 A. 441, 
9 N JMisc. 1026 

Ohio—Clark v Ohio Prefabricated 
Homes Corp, App., 84 KE.2d 25L 
55 C J p 297 note 68. 

FTelghi chaa^res 

La—Lunbar-Dukate Co v Martin 
Fountain A Co, 181 So 185, 171 La 
891—Samuel Stamping & Enamel¬ 
ing Co V Monroe Furniture Co 
App, 171 So 463 amended and re¬ 
hearing refused 172 So 217 
67 N’T—Victor v De Maslrofl; 87 
NTS 2d 548 275 ApplMv 69 re- 
argument and appeal denied 89 N 
TS2d 526 275 AppDiv 803, ap¬ 
peal denied 90 NE.2d 491, 800 N 
T 681. affirmed 91 NR2d 586, 800 
NT 686 

68. Ey—Ford Motor Oo v Alexan¬ 
der Motor Co., 2 SW2d 1081, 228 
Ky 16 

55 C.J p 297 note 70 
59 NT—^Fancher v Goodman, 29 
Barb 315 

60. Vt—Chamberlin v Fuller, 9 A. 
882, 59 Vt. 247 

6L La—Wilcox V Central Louisi¬ 
ana Motor Car Co., 1 LaApp 46L 
Tex.—Shirley-Self Motor Co. v Can¬ 
on. Civ.App., 166 SW2d 155 
68. Iowa—Conroy v Coughlon Au¬ 
to Co, 165 NW 200, 181 Iowa 916 
Tex.—Chapapas v Wles4han, Civ 
App, 163 S W 2d 847, error refused. 
42 C J P 772 note 87 
Measnze of damages 
The proper measure of damage 

831 


where sales contract was rescinded 
is ordinarily the difference between 
the reasonable cash market value of 
the property traded in and that re¬ 
ceived at the time of the exchange 
of the propertiea—Wlesehan v 
Chapapaa Tez.CivApp., 142 SW.2d 
557 

Bepairs to traded property 
In action for value of automobile 
which plaintiff deli\ered to a sales¬ 
man as down payment for saother 
automobile whidb plaintiff agreed to 
purchase as result of fraudulent rep¬ 
resentations of the salesman but 
which was not received by plaintiff, 
defendant conld not maintain cross 
action against plaintiff for repairs to 
the automobile which had been deliv¬ 
ered to the salesman. In cbsence of 
evidence that plaintiff was a party 
to the repairing of the automobile — 
Anderson v Hell, Tex.CivApp, 187 
SW2d 854, error dismissed. 

Stale on foredosiize 
Where an automobile acquired by 
plaintiff in trade was sold under 
foreclosure to pay the note given 
as part of the purchase price, and as¬ 
signed to a third person, in an ac¬ 
tion for an accounting by plaintiff 
against the person with whom he 
traded, on a rescission of the con¬ 
tract the full amount for which the 
car was sold on foreclosiire should 
be credited without deduction for 
costs of the foreclosure, and the 
amount found due plaintiff because of 
the note will be first applied to ex¬ 
tinguish the deficiency judgment In 
foreclosure, since the liability of 
plaintiff for the payment of such 
judgment Is the measure of his right 
of recovery ffom defendant.—Conroy 
V Coughlon Auto Ca, 171 NW 19, 
186 Iowa 671 

les. Tex.—Alamo Automobile Go v 
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or allowance to be given for Ae traded property.*^ 
Where the traded property is tendered back to the 
buyer, he cannot recover damages from the seller 
for dimmution of value of the property resulting 
solely from lapse of time or obsolescence.** 

'§ 118 Where Seller Refuses to Accept Re¬ 
turn of Property 

Where, on reeoleslon, the seller refusee to eecept the 
property, the buyer may hold It as agent, bailee, or ware¬ 
houseman of the seller, and he may. In a proper case, 
sell the property fCr the seller's account. 

Wliere the buyer resands the contract of sale, 
and tenders or offers to return the property, but 


the seller refuses to accept it, the buyer may, at 
the seller’s expense,keep possession of, and care 
for, the property,as the agent,®* bailee,®* or 
warehouseman^* of the seller He ^ould so handle 
or dispose of the property as to protect the mterests 
of boA parbes,^ and he may, m good faith,^* and 
using reasonable care and judgment,^* resell the 
proper^ for the seller’s account,^® at the best pnee 
obtainable,account or give credit for the pro¬ 
ceeds,7® and retam out of the proceeds enough to 
reimburse hunsdf for necessary expenses,and 
hold the proper balance subject to the seller’s de¬ 
mand.^® Prior notice to the seller of the contem- 


Schmldt CivJLpp • 211 8.W 804 
error refused. 

ea Colo.—Aero Enterprises v 
Walker. 228 P 2d 811. 

NT—QLTazzeo v Berkeley Motor 
Sales. 58 NTS 2d 501, 188 Misc. 
62S 

Fa.—Glockler t Painter, 116 A. 110 
272 Pa. ISl 

Tex.—Stafford ▼ Shillinabura, Cl\ 
App., 152 SW2d 777—C. V Hill 
& Go V Fricke Oiv.App., 185 SW 
Sd 582. error dismissed, Judament 
correct—Alamo Automobile Co v 
Schmidt. GivApp, 211 SW 804, 
error refused. 

68. Ky—BlaOk Motor Co v Green. 

76 SW2d 409 S5S Ky 72 
60L Idaho —Sorensen ▼ Webh, 214 P 
749, 87 Idalio 13 
55 CUT p 297 note 75 
87. Idaho—Sorensen t« Webb, su¬ 
pra. 

55 CJ p 398 note 76 
68. Oa.—House v Blackwell, 87 S 
E. 1054 144 Ga. 700 
69 Conn.—Heeler v General Prod¬ 
ucts, 75 A2d 486. 187 Conn. 247 
Mass.—Bvder & Brown Co v B. 
Lissbei^er Co. 15 NE2d 441, 800 
Masa 438 118 ALuR. 531. 

NT—Kahn ▼ J CL Management 
Corp.. 59 NTS 2d 547, affirmed 59 
NTS 3d 635. 269 AppXUv 1055 
motion denied 66 N£.2d 129. 296 
NT 990 

Or—Wldmer T IjefEelman, 212 PAd 
787, 187 Or 476 
55 GJr. p 298 note 78. 

Ahsaaoe of refusal 

Where buyer of steel tubing to be 
used in manufacture of bicycles paid 
for tubing by sight draft but reject¬ 
ed tubing on inspection at delivery 
because it failed to conform to speci¬ 
fications of the contract and offered 
to return the goods, in absence of 
showing that s^er refused to accept 
buyer'a offmr to return the goods 
buyer owed no duty as baUee for 
seller to sell, protect, or dispose of 
the tubing:—Lasarov v Arnold 
S^wlnn 4b Co., CLATenn., 188 F2d 
678, certiorari denied 71 S.Ct. 494. 
840 V S. 982, $5 l«JBd. 672^ 


Ckmditional offer to accept retm 

(1) A seller could not avoid effect 
of refusal to accept buyer's offer 
to return goods, delivered under con¬ 
tract for sale thereof, as uot corre¬ 
sponding with description therein, by 
offering to accept return thereof if 
buyer would agree to call off entire 
transaction.—^Ryder &, Brown Co v 
E. Llssberger Co, 15 NR2d 441. 
300 Mass. 438. 118 ALR. 521. 

(2) A buyer s failure or refusal to 
agree to cell off entire transaction if 
seller accepted return of goods de¬ 
livered was not inconsistent with 
su^'icient offer to return them or 
ejection to rescind sale contract for 
breach of warranty, even though 
errant of rescission would bar any 
other remedy—^Ryder 4b Brown Co v 
E. Lilssberger Go., supra. 

trse by buyer 

(1) Buyer’s temporary use of fur 
coat in one or two Instances was 
not breach of duty as bailee after re¬ 
scission.—^Brandenberg v Samuel 
Stores. 285 NW 741, 211 Iowa 1821. 
77 AKR. 1161. 

(2) The use of personalty by a 
bayer after seller has rejected buy¬ 
er’s offer of restoration will defeat 
attempted rescission if buyer uses 
the property for his personal benefit 
and not merely in compliance with 
his duty as bailee of the seller — 
Wldmer v Leffelman, 212 P.2d 737, 
187 Or 476 

(8) Where buyers of restaurant 
business made timely disaffirmance 
of contract because of misrepresenta¬ 
tions by seller’s agent, but seller re¬ 
fused buyers’ offer to return posses¬ 
sion to seller, and buyers therefore 
operated the business, such operation 
wes for benefit of seller, and buyers 
should account to seller for profits, 
less reasonable compensation to buy¬ 
ers for their services and expenses 
incurred in operating the business.— 
Wldmm* r lieffelman, 212 F2d 787, 
187 Or 476 

TQl Tex.—Plotner v Markham Ware¬ 
house, etc., Co, CfivJbpp., 122 &W 

448. 


r 71. Tex.—^Athans t Rossi, Civ App, 
I 240 SW2d 492, error refused no 
reversible error 

78. Ga.—House v Blackwell, 87 SJBl 
1054, 144 G€L 700 

Tex.—Barnett v Perrlne, CivApp, 
250 SW nil. 

73. Ohio—Wilson v M Werk Co. 
186 NE 202. 104 Ohio St. 507. 24 
ARR. 1438 

74b Pa.—^Puleo v Griffith. ConLPl, 
64 MontgCo 140 

Tenn.—Ooacpns yosis cited in Cannon 
V Chadwell. 150 SW2d 710, 712 
25 TennApp 42 

Tex.-^u-Enamel Paint Co v Da^ 
Vis. Civ App, 68 SW2d 861, error 
dismissed. 

56 C J p 298 note 82. 

Wotian pending suit to xesdnd 
Where buyer sought rescission of 
purtfiiase of batteries and Its offer 
to return them to seller was refused 
and if buyer should obtain rescis¬ 
sion. title of batteries would vest 
in seller, and since court could take 
Judicial notice of fket that batteries 
deteriorated with passing of time, 
buyer’s motion to have property dis¬ 
posed of during pendency of action 
and sold as perishable property 
would be granted.—ODietograph Prod¬ 
ucts V Tardney Elea Corp., 100 N T 
S2d 657, affirmed 101 NTRfd 226. 
277 App Div 1029 

75. Tenn.—Corpus guxis eSted in 
Cannon v Caldwell. 150 S.W 2d 
710, 712. 25 TennApp 42 

Tex.—^Nu-Bnamel Paint Co ▼ Davis, 
ClvApp, 68 SW2d 861. error dis¬ 
missed. 

55 CU p 298 note 88 

76. Tenn.—Corpus gnris oHed in 
Cannon v Caldwell. 150 S.W 2d 
710, 712, 26 Tenn.App 42. 

55 CJr p 298 xiote 84. 

77 NT—Gant v Cuttlng-Darson 
CO., 181 NTS. 681, 110 Miea 484 
Tex^—Nu-Bnamel (Paint Ca v Davis. 
CivApp. 68 S.W2d 861. 

73. Tex.—Ntt-Bnamel Paint Ca v 
Davie, ClvApp. 68 &W2d 861, er¬ 
ror dismissed. 

65 CLJ p not. 66, 
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plated resale for his account is proper,^® and is 
sometimes,although not al\\a\s,8l held necesssary 

Time WTiere the seller refuses to accept a re¬ 
turn of the property, the bujer niay,S2 need 
not,®® keep possession of the property until the 
dispute betu een the parties is adjudicated or 
terminated, and may retain property until repay¬ 
ment of the purchase monej The bujer maj 
keep the property at the seller’s expense only a 
reasonable,®® and not an indefinite,®® time, at the 
expiration of a reasonable tune he should sell the 
property ®7 

Abandonment Except in some jurisdictions,®® 
the buyer has no right to abandon the property after 
a tender thereof to the seller has been refused ®® 

Loss Where the seller refuses to accept the 
property on an attempted rescission by the bu>er, 
the latter must not wilfully allow the property to be 
destroyed.®® When holding the proper^ as a ware- 


' houseman, the buyer is liable for a loss only in that 
capacity,®^ and hence is not liable m the absence 
of negligence®- The seller must suffer a loss of 
the property occurrmg after the buyer has refused 
to accept It and the seller has left it on a dock with¬ 
out providing for its safety,®® the buyer has re¬ 
turned the goods and declined to accept a redelivery, 
and the seller, over the buyer’s protest, left them 
on the latter’s premises,®^ or it has been agreed that 
the contract shall be rescinded and that the property 
shall be shipped by the buyer to a destination 
designated by the seller, and the latter has failed, 
after repeated requests, to furnish shippmg direc¬ 
tions ®® Also any' loss arising from a proper resale 
by the buyer for the seller’s account falls on the 
seller ®® 

Title It IS held that title remains m the buyer 
where his tender of the property to the seller is 
refused.®^ 


V. PEBFOBMANOE OF CONTBAOT 


A. TITLE OF SELLER 


§ 119. Sufficiency in General 

It is essential to the performance of the contract so 
as to render the buyer liable for the price that the seller 
should transfer to him a valid title to the property 

It is essential to the performance of the contract 
so as to render the buyer liable for the price that 


the seller should transfer to him a valid title to the 
property ®® A contract to delner not only the 
actual title, but record evidence of that title, is not 
fulfilled until the document purporting to convey 
the title has been delivered.®® However, no breach 
of contract can be based on the fact that, at the 


79. Oa.—House v Blackw^, 87 S 
ISL 1054. 144 Ga. 700 
Tenn —Gorpiu Jnris ettsd la Cannon 
V Caldwell 150 SW2d 710 712 
25 Tenn.App 42 

90. XTS—Orainsrer Bros Co v Am- 
sindE. CCA.N6b, 15 F2d 829, cer¬ 
tiorari denied 47 SCt. 572, 273 V 
S 768. 71 L.£:d. 882 H. J Hughes 
Co V O Amsinck & Co. 47 SCt. 
572. 278 U S 768. 71 L Ed. 882, and 
Bliss Syrup Refining Co v G Azn- 
slnck & Co. 47 set. 572. 278 U 
S 768, 71 L Ed. 882 

SI. 27 T —Hessmore v New York 
Shot etc., Co. 40 NT 422 
89 SC—^Trexler Lumber Co v 
Wilson. 80 SB. 271. 96 S a 176. 
98. Ga.—^House \ Blackwell, 87 S. 

B. 1064, 144 Ga. 700 
84h Hiss.—Davis v Ross, 44 So 2d 
584. 208 Miss 441. suggestion of 
error overruled 45 So 2d 278 
8S. Idaho—Sorensen v Webb. 114 
P 749, 87 Idaho 13 
98. JXL —Dawson v Vickery, 87 NJBL 
910. 150 Ill. 898 

Miss ^Gtrauss v National Parlor 
Pumltnre C6., 24 So 703, 76 Miss. 
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87 NT —Jones v Healy, 161 NTS 
464. 337 AppDiv 264 
55 C.J p 298 note 93 
aa Ala.—XTornett v Brooks. 90 So 
TSi, 206 Ala. 566—Maples v Doug¬ 
lass. 87 So 585. 205 Ala. 94. 

89 Ga.—House v Blackwell, 87 S 
E. 1054. 144 Ga. 700 
55 C.J p 298 note 95 

90. Mo—Sturgis v Whisler. 180 S 
W 111, 145 MoApp 148 

91. Tex.—Plotner v Markham 
Warehouse, etc., Co. dv^App, 132 
SW 448 

99. Tex.—Plotner v Markham 
Warehouse, etc. Go. supra. 

93. Md.—lance v James Walker 
Co. 99 A. 597. 129 Md. 475 

94. NT—Kronlsh v Ginsburg, 184 
I NT.S 683 

96. OPa.—Wiley-Homer Lumber Co 
V Eberly. 46 Pa.Super. 463 

98. HI—^Bacon v Cobb. 45 IIL 47 
07. lU.—Damon ▼ Nelson. 17 HL 
I App 72 

|98. Cal—^McDorman v Moody. 122 
I P 2d 689 60 Cal App 2d 136. 

155 CJ p 298 note 8 
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IMillMAa tus. 

A purchaser of or one nndertaldJig 
to buy personalty will not be com¬ 
pelled to abide by his promise. If 
seller proffers a title which is prey 
to doubts and diallenges threatening 
to involve buyer in costly litigation, 
and to render title to personalty 
doubtful, so as to absolve purchaser 
thereof from his promise, title need 
not be bad In fact, but need only 
be uncertain, clouded by apparent de¬ 
facts, or subject to reasonable mis- 
givlnga—Hollywood Plays v Oolum- 
bta Pictures Oorp.. 85 NJB:2d 865 199 
N T 61. 19 AJj B.2d 722. reargmnent 
denied 87 N.E.3d 70. 229 NT 683 
99. CaL—Hull V Ray. 251 P 810, 80 
Cal-App 284. 

Pa.—Stonebraker v Zullinger, 11 A. 

2d 698 189 PaSuper 184 
Oertiiloate of title of motor vebtoles 
Mo —^Riss & Oo. V Wallaca 195 SLIV. 

2d 881. 239 MoJ^ 979 
Or—Lerison-SVees Chevrolet Co v 
Payne. 96 P2d 1067. 163 Or 276 
Pa.—Stonebraker v Zullinger, 11 A. 
3d 698. 139 PaSoper 184. 

oontsaet to dettves record 

tltto 

I (1) Where purchaser bad paid 
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time of sale, the seller did not actually own the 
property,^ unless, at the time for deliver}, he re¬ 
fuses or is unable to comply with the contract ,2 nor 
IS the sufficiency of the performance affected by the 
fact that the seller does not own all the goods ten¬ 
dered, if he is m a position to deliver them and vest 
a good title m the buyer ** The seller is bound only 
to furnish a good title, and he need not tender his 
own title if the right of property is m another^ 
The obligation of the seller is fulfilled if he con¬ 
veys a good marketable title,^ and, if he is in a 
position to transfer such a title, the buyer cannot 
avoid hability by a refusal to accept in the absence 
of other objection ® Pajmaent of notes for the price 
cannot be resisted because of lack of title m the 
seller and his promise not to sue on the notes until 
he had acquired title, where any claim to the prop¬ 
erty has become barred by limitations ^ Refu^ of 
a seller to comply with provisions of the Bulk Sales 
Law has been held to justify a buyer in refusmg to 
complete the contract^ 

Approval of attorney Where a contract of sale 
provides that payment shall be made vrhen a title is 
tendered satisfactory to the buyer’s attorney, the 
buyer may refuse to accept a title not approved by 
the attorney, acting m good faith,® and, if the at¬ 
torney’s objections to the title are vahd, it is imma- 
tenal that he had other undisclosed reasons for 
rejecting title.!® 


§ 120 Adverse Claims and Liens 

The existence of valid adverse claims or liens con¬ 
stitutes a defect In title which will avoid the buyer’s lia¬ 
bility 

The successful mterposition of an adverse claim 
to the property is a defect in title relieving the 
buyer from liability ,11 but, even when the seller’s 
title IS defective, if he has acted in good faith the 
buyer cannot maintain an action as for failure to 
perform, or resist payment of the purchase money 
as long as he is undisturbed in lus possession,!® 
and, a fortiori, the buyer cannot avoid Lability on 
the ground of an adverse title or interest which 
the alleged holder disclaims !® 

Liens The existence of a valid hen on the prop¬ 
erty IS such a defect m the title as will avoid the 
buyer’s liability,!* and it is immaterial that the per¬ 
son holding the hen is willing to waive it!® How¬ 
ever, the mere fact that there is a hen of record 
will not have that result if it is not m fact an en¬ 
forceable hen !® A deed by the seller to a trustee 
for the benefit of his creditors, which has not been 
dehvered, creates no hen, and hence does not con¬ 
stitute a defect in title ,!7 also the fact that stock 
sold has been pledged by the seller is not necessarily 
a defect m title !® On the other hand, it has been 
held that, even when a hen is not enforceable, the 
buyer is not required to take the property subject 
to possible litigation with the henholder,!® although 
It is otherwise if the existence of the hen does not 


Cal —^Maloney v Houston, 197 P 661. 

51 Cal App 685 
buOdlity to Aolivar 
Where lessor, pending suit for pur¬ 
chase price of property leased under 
contract giving lessor option to sell, 
reaoaulred property and leased It to 
third party, recovery of purchase 
money was barred.—Campbell v Ry- 
bert. 172 SB. 62, 178 Ga. 28 

8. Ky—Bell v Offutt, 10 Bush 682 

^ S.C—^Bolnest v Leignez, 81 SC 
lu 464 

S. Mont—SuUivan v Schultz, 67 P 
279, 22 Mont 541 
I 65 C J p 299 note 14. 

8- HT—Johnson v Rainier, 49 H 
TS 959, 35 AppDlv 698, 27 NT 
CivjProe. 102 
55 C.J p 299 note 15 

7 Pa-—Teager v Mansel, 107 A. 
688, 264 Pa. 327 

8. Tex.—Ashton v. Leysen, Civ App, 
287 SW2d 718 


U* Ga.—Phinlzy v Paw, 19 Ga. 66 

Ind.—Marshall v Duke, 51 Ind. 62 

12. Ala.—McKenzie v Wimberly, 5 
So 468, 86 Ala. 195 

55 CJ p 299 note 20 

13. Tex.—^Bybee v Bmbree-McLiean 
Carrtage Co, Civ App, 185 S W 203 
—^National Cotton-Oil Co v Tay¬ 
lor, ClvJLpp, 46 S W 478 

14b Mich.—Saxton v Krein, 64 NW 
868, 107 Mich. 62 

55 CJ p 299 note 28 

16. NT—Dunham v Pettee, 4 RD 
Smith 500, reversed on other 
grounds 8 NT 608 

le. HI—Wood V darit 12 NR 271 
121 Ill 369 

65 CJ p 299 note 25 

17 Or—Stuart v University Lum¬ 
ber eta Co, 182 P 1, 186 P 165 
66 Or 546 


claim against airplane for repairs 
and taken possession of plane pur¬ 
suant to oral agreement with regis¬ 
tered title owner that purchaser 
could have plane on payment of such 
claim, although sale had not been 
actually completed by delivery of a 
bill of sale, there was an implied con¬ 
tract on the part of registered title 
owner to deliver to purchaser good 
record title as required by Civil Aero¬ 
nautics Act.—Marshall v Bardin, 220 
P 2d 187, 169 Kan. 684 

(2) A seller of airplane Implied¬ 
ly contracts to deliver to buyer a 
good record title as required by Civil 
Aeronautics Ac^ and buyer can re¬ 
cover damages suffered because of 
any unnecessary delay in completing 
transfer of record title—Parsons Co 
V Hall, 29 NW2d 676, 819 Mich. 240 

1 Tex.—Conger v Driessel, Civ 

App., 69 SW2d 164. 

55 C.J p 299 note 10 

A covenant for tttla applies to the 
time of conveying rather than to the 
date of the contract for sala—^Mc- 
Dorman v. Moody, 122 P2d 689, 50 
CalApp2d 186 

g. Arls.—Consolidated Nat. v 

Giroux, 168 P 461, 18 Arls, 25A 


9 Tex.—^People's State wotiTt v 
M onsey OU Co, CooLApp, li SW 
2d 507 

la Tex.—People’s State v 

Monsey Oil Co, supra. 
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N W 63, 117 Mich. 50L 

19 Or—Stuart v University Lum¬ 
ber, eta, Co, 182 P 1, 186 P 165, 
66 Or 646 
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present the buyer’s receipt of the property free 
from such liens, 2 <> as where the contract of sale con¬ 
templates that the buyer shall retam enough of the 
purchase price to satisfy it^i A mortgage is not 
a defect which will justify a refusal to accept title, 
where the agreed price is more than suffiaent to 
satisfy the mortgage 22 a completed sale of prop¬ 
erty in exchange for other property w^arranted to be 
free and clear of all encumbrances has been held 
at most voidable, and not void, although the ex¬ 
changed property was subject to encumbrance 28 

The credibility of testimony tending to show that 
the seller transferred an unencumbered title is for 

the jury 24 

§ 121. Subsequently Acquired Title 

Where the seller has no tftie at the time of the safe 
but subsequently acquires title, such tltTe has been held 
to Inure to the benefit of the buyer unless the seller was 
not In possession of the goods sold 

Where the seller has no title at the time of the 
sale but subsequently acquires title, the title so ac¬ 
quired inures to the benefit of the buyer,25 but if the 
seller is not in possession of the goods sold, so that 
there is no implied warra nty of title, his subsequent 
acquisition of title does not inure to the benefit of 


the buyer 2 ® When a seller subsequently acquires 
title to goods sold, some new act on his part has 
been held necessary to transfer title to the bujer®^ 

§ 122. Waiver and Estoppel as to Defects 

The buyer may waive, or estop himself to raise, the 
objection that title to the property Is defective 

The buyer may wai\’e»-® or estop himself to 
raise,29 the objection that title to the property is 
defective Such objection cannot be interposed by 
a bujer who, before the sale, had knowledge of de¬ 
fects m the seller’s title80 or of any fact suffiaent 
to put him on inquiry as to the existence of some 
right or title in conflict with that which he is about 
to purchase 81 However, where property is sold 
under an agreement that the buyer is to retain a 
part of the price until the seller procures the re¬ 
lease of certam encumbrances, and prior to the 
performance of such condition, the buyer transfers 
the property to another person without mentioning 
the encumbrances, the fact that the latter takes pos¬ 
session and pays the balance which was to become 
due to the ongmal seller on performance of the 
condition will not prevent him, when sued by his 
immediate seller, from insisting on performance of 
the condition .22 


B BILLS OF SALE 


§ 123. Necessity 

By statute, or by the terms of the agreement, the 
seller may be required to deliver a bill of sale to the 
purchaser 

Where statutes so require, the seller must deliver 
a bill of sale to the purchaser 88 Where there is 
an agreement for wmtten evidence of transfer of 
title, the buyer is entitled to insist on such writing, 
and may refuse acceptance of the property with¬ 
out it,84 and the bill of sale tendered must comply 


with the agreement therefor *5 

§ 124 Requisites and Validity 

The rules as to requisites and validity of eontracta 
generally apply to bills of sale. 

A bill of sale, like other contracts, must be based 
on a suffiaent consideration ,88 which may be a 
nommal monetary consideration together with love 
and affection 87 A bill of sale procured by fraud 88 
or duress28 15 invalid, and the fraud which will be 


SOl Or—Stuart v University lium- 
ber, etc., Co, supra. 

55 CJ p 800 note 29 

ai. Or—Stuart v University Lum¬ 
ber, etc., Co, supra. 

S8. La.—Jaenke v Taylor, 100 So 
711, 160 La. 109 

aa. Mo—^Phetter v Eleb, App, 241 
SW2d 9L 

a*. S a—Mauldin v MUford, 121 a 
TSL 647, 127 SC 508 

a& SC^Frazer v Hilliard, 88 aC 
U 809 

55 C.J p 800 note 82, 

S6. MT—Scranton v dark, 89 NT 
220, 100 AinJ> 480 

97 Me.—Head v. Goodwin, 87 MOt 
18L 


sa Wis—Kelly v Berry, 89 Wis. 
669 

55 C J p 800 note 87 

98 Ky —Craddock v Shlrly, 8 A.K. 

Marsh. 2S8 
55 CJ p 800 note 38 
30 IjS. —^Xtyme V Ortte> App., 88 
So 2d 209 

Mich.—Detroit Fidelity & Surety Co 
V Bushman, 244 NW 251, 260 
Mich. 115 

55 C J p 800 note 89 
8L NT—Bennett v Buchan, 76 N 
T 886 

sa La.—Forbes v Drumm, 15 Zja. 
Ann. 707 

8a Kan.—Marshall v Bardin, 220 P 
2d 187, 169 Kan. 584. 

NJ—A. Cresci & Son v. Stelker, 72 
A.8d 222. 7 NJSuper 76 
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Particular resmlations relating to 
transfer and sale of motor vehicles 
see Motor Vehicles SS 89-4L 

34. Mich.—Thompson v Richards, 
14 Mich. 172 

55 GLJ p 800 note 44. 

sa Cal —Hull V Ray. 251 P 810, 80 
Cal App 284 

3a Tex.—Sussdorf v Liee, dv.App, 
2 aw 2d 844. 

55 GJr p 300 note 47 

37. Or—Benninghoff v Renninghoft, 
170 P2d 879, 179 Or 154 

sa N J—Lambiase v Ijambiaae, 186 
A. 780, 101 NJEq 99 

55 CJ p 800 note 48 

39 Or—Paul V Live Stock State 

1 Bank. 341 P 5$, 116 Or. 636 
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sufficient to vitiate the hill of sale may be con¬ 
structive fraud.^® The mere fact that the seller 
signs the instrument without reading it does not 
render it invalid/^ since one who signs a bill of 
sale IS bound thereby ^2 A party seeking to avoid 
a bill of sale for duress has the burden of .proof ^2 
It IS not necessary, in order to make out a bill of 
sale, that the bu>er be present^* 

§ 125. Form and Contents 

Except as otherwise prescribed by statute, no par¬ 
ticular form Is necessary for a bill of sale It should so 
describe the property as to furnish the means of Identi¬ 
fying It. 

Except as otherwise prescnbed by statute, it is not 
essential that the writing should be in any particular 
form as long as it shows an intent to transfer the 
property for a consideration ^5 The wnting may be 
m ^e form of a receipt acknowledging payment of 
the consideration for the property llierem de¬ 
scribed,^® but it nrast show a present transfer,^^ 
although it is not essential that it should reate die 
fact of dehvery of the property The instrument 
should so describe the property as to furnish the 
means of identifying it^® with reasonable certam- 
ty 6® Mention of the pledgee of property as "own¬ 
er,’’ if a misdescnption, does not invalidate a bill 
of sale 51 

§ 126. Execution 

A bill of tala muat ba duly axacutad by balng signed 
and delivered, but need not be sealed It must ba at¬ 
tested, when so required by statute 


The bill of sale must be duly executed,®® and it 
IS not executed until it has been signed®® and, as 
discussed infra § 127, delivered. It is not neces¬ 
sary that it should be executed by both parties in 
order to be bmding on both,®® as where it is m the 
form of a receipt for the purchase money,®® nor is 
a seal essential, in the absence of a statute requir¬ 
ing it 5® Acknowledgment is not necessary to vahd- 
ity of a bill of sale.®^ 

Attestation Statutory provisions as to attesta¬ 
tion of bills of sale must be complied with,®® al¬ 
though under some statutes attestation is essential 
only for the purpose of admitting the paper to 
record®® Execution in the presence of witnessei 
IS immatenal where the question of notice to third 
persons as to the execution is not involved ®® A 
notary public who is benefiaally interested in the 
transaction is disqualified from attesting a bill of 
sale.®! 

Evidence Where there were two subscnbing 
witnesses, and the handwnting of one beyond the 
junsdiction is proved, and the other testifies to the 
genumeness of his own signature, although statmg 
that he has no recollection of the bill of sale, there 
IS suffiaent pnma fame evidence of due execution ®2 
In the absence of a reatal m a bill of sale that it 
was executed elsewhere, the presumption is that it 
was executed at the place named in the caption,®® 
but this may be overcome by extrinsic evidence.®* 

§ 127 Delivery 

A bill of tale must ba deilvared or tendered, the 


4a Or—Jenldiie v Jenkins, 182 P 
542, 66 Or 12 
55 CJ p SOO note 50 

41. Or—Lona v Smith Hotel Co^ 
287 P 671, 115 Or 306 
55 C.J p 801 note 51. 

43, KT—Block V Qottesfeld, 68 N 
T&2d 80 

43. Or —Paul V Liivestock State 
Benfc. 230 P 108, 241 P 56 116 Or 
626 

55 aj p SOI note 52 

44. WVo—HasTwood v Hnkncfaka, 85 
P2d71.55Wyo 41. 

45. Cal— Hun V Ray, 251 P. 810, 
80 CaLApp 284. 

55 C J p 801 note 58 
Beotfeal of oonsldenrtiion 
Where bill of sale states considera¬ 
tion and is under seal, no further 
sbowinc otf consideration is neees- 
8 er 7 .--Quigley v Wile7t 179 A. 206, 
107 Vt. 258 

46. Ala.—Phmey v lAicy, 89 So 588 
55 GU. p 801 note 54. 


47. Vt.—Putnam v McDonald, 47 A. 
159, 72 Vt. 4. 

55 CJ p 801 note 55 

48. ILa.—W alker v Hays, 16 La.Ann. 
640 

40. US—Oorpns JraOm died in 
Walker y Uffhtfoot, C.aA.Idaho, 
124 F2d 3, 6 
55 C J p 801 note 57 
neseslptloBa held snttclent 
US—Walker v Li^htfoot, CGLA. 
Idaho 124 F.2d 8 

Keb—Roderick v Wlena, 12 KW2d 
848, 144 Neb 198 
55 CJ* p 801 note 57 [a] 

5a U S.—^In re Oliver C. Putney 
Granite Corp, DCMd., 14 FSupp 
81. 

51. Iowa.—Dysart Sav Bank v 
Weinstein, 182 NW. 18, 152 Iowa 
260 

68. Md.—Dorsey v Gassaway, 2 
Harr. & J 402, 8 AmJ) 557 

88. Tex.—Smith v Smith, CiyJli^, 
200 SW 540. 

54. Ala.—Finney v Dnoy, 88 So. l 

688 . 


55. Ala.—Finney v Lucy, supra. 

5a Cal—Hull V Ray, 251 P 810 
80 CaLApp 284 

56 C J p 801 note 65 

57 Tex.—Campbell v Bastem Seed 
& Grain Co, CivApp, 109 SW2d 
997 

5a N M.—Williamson v Stevens 
135 P 75, 18 NM 204 
55 CJ p 801 note 66 

59 Ga.—^Balchin v Jones, 78 S.B. 
618,10 Ga.App 484. 

6a Ga.—McDay v hong, 11 SlL2d 
895, 68 Ga.App 421. 

91. Ga.—Southern Iron, etc., Co v. 
Voyles. 75 SB. 248, 188 Ga. 258 
41 D.RJL,NS., 875. Ann.Cas.l918D 
869 

6a US.—Hemphill v Dixon, Super. 
Ark., 11 FCaaJJo 6,846a* Hempst. 
285 

6a Ga—Rowe v Spencer, 64 SBL 
468, 182 Ga 426. 

64. Ga—^Rowe v Spencer, supra 
55 aJ p 801 note 71. 
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sufflerency of delivery depends on the Intent of the seller 
ms manifested by the acts or circumstances surrounding 
the transaction 

A bill of sale, in order to be effectne, must be 
delivered®® or tendered,®® and whether there has 
been a sufGaent delivery depends on the intent of 
the seller to deliver,®^ as manifested by the acts 
and circumstances surrounding the transaction®® 
Any act of the seller to be considered as shoi\ing 
delivery must be accompanied by a clear intent 
to deliver,®® unconditionally,7® for the purpose of 
passing title to the property,^! and the grantee must 
l^a^e accepted deluery with a like intent^® The 
fact that a bill of sale has been executed, acknowl¬ 
edged, and recorded is evidence of delnery to, 
and acceptance by, the grantee,^® and maj*, under 
many arcumstances, establish the fact^® 

Possession of grantee While possession of the 
instrument is usually sufficient eiidence of deln- 
er> delivery will not be presumed from possession 
if it appears that there was never any intent on the 
part of the seller to give possession or to deliver 

Delivery to third person Delivery to a third per¬ 
son IS sufficient delivery to the l^yer if so m- 

I 


tended,but such deli\ery is insufficient uhere the 
seller does not part with control of the instrument^® 

§ 128. Filing or Recording 

Unless reqjired by statute, filing or recording of a 
bill of sale Is not essential to Its validity as between 
the parties 

Unless required by statute,7® the filing or record¬ 
ing of a bill of sale is not essential to its \alidity 
as between the parties,®® and this rule applies e\en 
though a statute requires such mstruments to be 
recorded in order to be valid as against third 
persons 

§ 129 Construction and Operation 

In accordance with general rules of construction, the 
Intention of the parties as ascertained from the entire 
transaction must govern. 

If a sale is consummated on the basis of a bill 
of sale executed, delivered, and accepted, it is 
binding ®® The general rule that in construing con¬ 
tracts of sale the intention of the parties as ascer¬ 
tained from the entire transaction must govern 
applies to bills of sale,®® as in determining the 
parties to the instrument,®® their nghts there- 


eSb Mo—Poplin V Brown, 205 SW 
411, 200 MoJ^pp 256 
55 C J p 802 note 78 
<8iiestioa for Inxy 

Tex.—^Hopkins v Robertson, dv 
App, 188 8 W 2d 810, error refused. 

55 CJ p 802 note 72 [aj 

ee. CaL—Duff V Anderson, 195 P 
445, 50 CalJLpp 897 

56 C J p 802 note 78 

67 Mo—Poplin ▼ Brown, 205 S.W 
411, 200 MoJIlPP 255 
55 C J p 802 note 74 

68. Wash.—Ohezum v Parker, 54 P 
22, 19 Wash. 645 

55 C J p 802 note 75 
Shifiolenoj of delivesj 

Whore a husband executes a bill 
of sale to a third person, and the 
third person executes a bill of sale 
to the wife. It is sufficient to con¬ 
vey title where both bills of sale 
were handed to the wife without 
havlnsr been actually delivered into 
the hands of the third party—Kulln 
V HeUer, 64 A. 619, 69 MJXaw 88 

69 iCo—Poplin V Brown, 205 SW 
411, 200 MoJ^pp 255 
65 C-J p 802 note 76 

76. Mo—Poplin V Brown, supra. 

56 C.J p 802 note 77 

Tl« Mo —Lacquement v BeUamy, 
App., 258 aw 1078-^oplin v 
Brown, 205 aW 411, 200 MoJLpp 
265 

98. Mo —Ltacqueinent v Bellamy, 


App, 258 SW 1078—Poplin V 
Brown, 205 SW 411, 200 Mo.App 
255 

73. Mo—Enoche v Perry, 90 Mo 
App 483 

74 ^ Mo—Enoche v Perry, supra. 

76. ITS—Blewett v U a, 10 CtCl 
285 

SC—Collins V Bankhead, 82 SCXi. 
25 

7a Mo—Poplin V Brown, 205 aW 
411, 200 Mo App 255 

55 CJ p 302 note 88 

77 Ey—Inlow v Commonwealth, 6 
TBMon. 72 

Mass.—Buffington v Curtis, 15 Mass. 
528, 8 Am.D 115 

7a Ark.—Ashley v Ashley, 124 S 
W 778, 98 Ark. 824 

55 CJ p 802 note 85 

79 Kan.—Marshall v Bardin, 220 P 
2d 187. 169 Kan. 584 

sa Ala—Singer v Alexander City 
Bank, 188 So 268, 228 Ala 677 

Ga—McDay v I«ong, 11 aB.2d 895, 
68 QaApp. 421 

MY—In re Central (Park Balrylana 
87 »rTa2d 270, 179 Misc. 611— 
Gorman v La Bella, 262 M Y a 845, 
146 Misc. 408 

Wash.—^Ebrtford v Raw, 7 P2d 4, 
166 Wash. 885 

55 CJ p 808 note 8a 

81. Ga—McDay v Long, 11 aK2d 
895, 68 GaApp 421. 


sa Okl —Eellams v Helfenbeln, 214 
P 2d 894, 202 Okl 415 

sa Ark.—Lindsey v Ritchey, 182 a 
W 901, 122 Ark. 611. 

55 CXJ p 802 note 91 
Acts aaUl oondnot of parties 
When participants In transfer of 
personalty ‘‘evidence transfer of ti¬ 
tle In writing and verity of instru¬ 
ment is challenged by one having the 
right* a court will not accept such 
Instrument at its fSce value, but 
will scrutinise it and actions of par¬ 
ties thereto with view of determining 
true character of instrument and rea¬ 
sons motivating its execution.—Bech- 
ard V St Roxnaln, LaApp., 85 So 2d 
606. 

Several burtmanents 
The several instruments Involved in 
**lloor^plannlng*' or llnanciiig automo¬ 
biles fw dealer including checks of 
finance company which were given in 
payment of sight drafts drawn on 
dealer for purchase price of automo¬ 
biles, the bills of sale by dealer to 
finance company, and trust receipts 
executed by dealer acknowledging ti¬ 
tle to automobiles to be In finance 
company, were parts of one transac¬ 
tion and would be considered togeth¬ 
er—Associates Discount Corp v 
Haynes Garaga 24 NJ5L2d 685, 804 
Mass; 526 

84. Mass.—Associates Discount 
Corp V Ha 3 mes Garage, supra. 

55 CJ P 302 note 92 
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under,85 and die property transferred thereby 8® 
Where no intention to the contrary is expressed, 
words of description m a bill of sale will be 
deemed to mdude such propertsr as may fairly 
and reasonably be regarded as falling ^vlthln such 
descnption87 A bill of sale specifying certam 
property transferred is meffecti\e as to as much 
of the designated property as had become a part 
of the realty under the law of fixtures 88 Where 
title has passed to the buyer, the seller cannot 
reinvest himself with title by a bill of sale subse¬ 
quently executed, reciting that the title \ias retained 
until full payment is made 88 

Effect on prior coutract^ merger An oral agree¬ 
ment to vacate premises in consideration of can- 
cellation of rents becomes merged m a subsequent 
bill of sale transferring the equity m the personal 
propert> on the premises in consideration of can¬ 
cellation of rents due and of an agreement to vacate 


the premises ,88 but it has been held that an agree¬ 
ment to assume a chattel mortgage is not merged 
in a subsequent bill of sale which does not ^ecifical- 
ly mention the prior agreement, but reated, as a con¬ 
sideration, a specified sum ‘‘and other valuable con¬ 
siderations ”8i Where a corporation contracts to 
sell all Its property at a certam place, as well as the 
entire capital stock, and its assets of every kind, a 
subsequent bill of sale of the property at the desig¬ 
nated location will not linut the pnor contract so as 
to exclude therefrom the money owned by the cor¬ 
poration, since a bill of sale is not appropriate for 
the transfer of the money 88 In order to effectuate 
a merger of a contract for sale of certain property 
into the bill of sale, the bill of sale must cover the 
whole subject matter embraced in the contract88 

Seller ts estopped to deny that the properly was 
sold on the date stated in the bill of sale 8^ 


C PERFORMANCE OP CONDITIONS GENERALLY 


§ 130 General Statement 
a. General rules 
b Installation of article 

a. General Rules 

A condition Imposed on a party to a sals, as a oon- 


dition precedent to performance by the other, must be 
fully performed In order to put such other In default un¬ 
less performance Is waived 

If a condition is imposed on one of the parties 
to the sale, as a condition precedent to the perform¬ 
ance by the other party, there must be a full and 


86 XT—In re Kellas’ Estate, 40 
XTS2d 656. affirmed 46 NTaSd 
884 267 AppDlv 924, appeal de¬ 
nied 48 XTS.2d 686, 267 AppDlv 
1006 

86. XD—Ro>al v Aubol, 287 XW 
603, 69 XD 419 

Tex.—Kahn v Ditzkyi CIvApp, 107 
Sir 2d 1015 error dismissed 
TTash.—Forman v Columbia Theater 
Co. 148 P2d 951, 20 Wash 2d 686 
55 C jr p 802 note 98 

Tactioalar ooateaots ooastnied 

(1) A bill of sale which related 
that it induded eQulpment used to 
carry on a wholesale oil and gas 
agency, plus good will, was construa- 
ble as evidencing a sale of the phys¬ 
ical equipment owned by the seller 
plus the good will and not as evi¬ 
dencing a sale of accounts receivable. 
—White V Machen, lia.App, 178 So 
786 

(2) Evidence supported findings of 
trial court that under terms of bill 
of sale of store, which contained 
cause providing that sale was to In- 
dude all other personalty of every 
kind and diaracter used In, connect¬ 
ed with, or pertaining to, business, 
parties to sale did not Intend to 
transfer bank account standing In 
name of store.—^Mullendore v Still¬ 
water Xat. Bank, 72 I>2d 728, 181 
Okl 118. 


(8) Terms of bill of sale from 
landlord to tenant co\ering *all cat¬ 
tle, horses, feed, seed, term machin¬ 
ery €uid equipment, delivery trucks 
and retail routes,* executed at time 
of lease did not pass title to tenant 
of a hot water heater, gas pump or 
mailbox which had been installed by 
landlord prior to tenancy and had 
been removed by tenant and did not 
co\er furniture, dishes and utensils. 
—^Harrion v Anderson, 218 P 2d 820, 
36 ’Wash.2d 858 

87 Okl—Holbird v Harris, 174 P 

2d 262, 197 Okl 646 
Proporty not speoUleally described 

(1) Where bill of sale specifically 
described property sold as a drill¬ 
ing macdiine, mast derrick, cmd oth¬ 
er miscellaneous items of equipment 
and also included *^1 other equip¬ 
ment in connection therewith’* and 
identified the location of the property 
at a particular producing well, the 
bill of sale was sufficient to include 
a pump which, although not specift- 
cally described, was located at the 
well and actually constituted a part 
of the equipment of the machine.— 
Holbird V Harris, supra. 

(2) Where Chattel mortgagor. In 
satisfaction of debt, transferred by 
bill of sale certain trucks and trail¬ 
ers casings rims, **snd other equip¬ 
ment belonging to** trucks, the hill 
of sale would not be deemed to have 

838 


conveyed a trailer, which had been 
used with one of the truOks conveyed 
but which was not specifically de¬ 
scribed in the bill of sale.—Farmers 
State Bank in Merkel v Russell, Tex. 
ClvApp, 117 SW2d 816 
88. Tex—Boyd v Hurd, dvApp, 
207 SW 839 

89 Mo—Koehler v Franklin Pav 
Co, App, 269 S W 400 

90 Tex,—Sussdorf v Lee, dvApp, 
2 SW2d 844 

91. XT—Avon State Bank v Shel¬ 
don, 228 XTS 634, 130 Mlac. 64 

98. US —In re Exposition Catering 
Co., CCA.XT, 285 F 828 

98. XJ—Lefkowitz V Cohn, 19 A 
2d 674, 126 XJ Law 877 

9A Ky—Bobbitt v Cundiff, 177 S 
W2d 596, 296 Ky 802 
Ky—Tribble v Oldham. 5 JJ Marsh. 
187 

Wlisirs an antomohlle Imysr rs- 
oeivsd ths bill of sals and on the fol¬ 
lowing day obtained his license and 
on the same date executed a mort¬ 
gage on the automobile, the sale was 
effective from that date and hence 
the mortgage was valid as against 
the seller’s assignee, even though tiie 
conditional sale contract and note to 
the seller were not signed until nine 
days later—Bobbitt v Cundiff 177 S. 
W.2d 596, 296 Ky 802 



77 C J S 


SALES 


§ 130 


complete performance of such condition m order 
to put such other party in default*® unless such 
performance is waived.** There can be no wai\er 
of performance without kno\^ ledge of the facts *^ 
The question of waiver is for the jury i\here it has 
to be deduced from the acts of the parties,** but it 
IS usually for the court to determine xvhen arising as 
a question of estoppel ®* The condition must be 
performed, or rights exercised, within the time 
fixed by the contract,^ and if no time is fixed for 
the performance of conditions they must be per¬ 
formed within a reasonable time,* the question as to 
what constitutes a reasonable time dependmg on the 
circumstances of each particular case.* A party 
who is himself in default cannot take advantage of 
a condition making the contract void or voidable,* 
even if it was inserted for his benefit,® and a pur¬ 
chaser of a business who has repudiated the con¬ 


tract cannot assert, as a basis for recovering his 
deposit, defects in the inventory prepared by the 
seller or the latter’s failure to furnish a sales tax 
certificate.® If conditions are concurrent or de¬ 
pendent neither party can maintam an action for 
breadi by the other party without showing per¬ 
formance of conditions on his own part, or an offer 
to perform, although it is not certain from the terms 
which 16 to do the first act? Where a condition 
IS of material importance to the buyer, but is never¬ 
theless merely collateral to the main object of the 
contract, the surroundmg circumstances furnish the 
guide to the court m determming whether the 
failure to perform it withm a fixed time relieves 
the other party from his contract obligation ® In 
the case of independent agreements the failure to 
perform is not such a breach as terminates the lia¬ 
bility of the other party, but it gives him a right to 


96 CaJ —^Anderson v Fermenter. 177 
P2d 818. 78 CalApp2d 878—Sis- 
trom V Anderson 124 P2d 872. 51 
Cal App 2d 218—Stella v Smith. 298 
P 656. 109 CalJLpp 409 
La.—Bumis Mill & Elevator Co v 
Eunice drain Co 162 So 48 182 
tOL 475—Mente & Co v Elias. 
App., 172 So 16 

Mies—^Morris v Smith. 186 So 548 
184 Mias 618 

NT—Schuttinaer v Woodruff, 181 
NJS. 361. 259 NY 212 j 

Wash.—Ball v Stokely Foods, 221 P | 
2d 882, 87 Wa8h.2d 79 
55 C.J p 808 note 8 
Oonditloa. not shown * 

US—Aronson v K. Arakelian Inc. 

CCJLHI 164 F 2d 281 
NH.—Frizzell V Pulsifer, 174 A. 409. 
87 NJSL 99 

affectlmr oompromlse with oredltors 
Provision of contract for sale of 
store reqairinff seller to effect com¬ 
promise with merchandise creditors 
uithin specified time was performed 
by asreement of unsecured creditors 
to accept one third of amount due 
in full settlement, where state and 
city to whom seller owed taxes were 
not unsecured creditors and seller’a 
landlord, only other unsecured credi¬ 
tor. asreed to compromise his claim 
for less than one third.—Milne v 
MacWhirter. 26 A.2d 659, 128 Conn 
688 

Ooiag out of business does not re¬ 
lieve the seller of his contractual ob¬ 
ligation to sell—Thomas A. Edison, 
Inc., V Blackman Distrlbutins Co, C 
CA.NT. 66 F2d 722 
Bvideaoe hdd snittcieat 
Conn.—^Milne v MacWhirter, 25 A. 

2d 659,128 Conn. 688 
N H.—Kann v Wausau Abrasives Co. 

168 A. 828. 85 NJSL 41 
Wash.—Campbell v Webber, 188 P 
2d 180 29 Wash.2d 516. 

55 C.J p 808 note 8 [ej. 


Bvldenoe held iasnAoient 
Ill—Sampson v Marra. 98 NE.2d 
523. 848 HI App 245 
Ind.—McKinnon v Zechiel. 177 NE. 
888 98 IndJVpp L 

Va.—Wiseman v Dennis, 157 S.E 
716. 156 Ya. 481 
55 C J p 808 note 3 [f] 
questions for Jury 

(1) Whether seller or buier first 
committed breach.—^Brunswick-Bal- 
ke-Collender Co v Foster Boat Co 
CCJLMich., 141 F2d 882—Kirsh 
Novelty Co v Mid-Atlantic Glass 
Co, DCWVa. 65 FSupp 298. af¬ 
firmed, CCA.. 158 FSd 518 

(2) In seller's action for breach of 
contract to purchase pulpwood. 
which provided that buyer should 
furnish equipment required for cut¬ 
ting*. evidence on question of breach 
of contract by buyer held sufficient 
to warrant submission to Jury — 

, Chesson v Kieckhefer Container Co. 
1 S E.2d 857, 215 N C 112 

99. Wash.—Van Dusen Harrington 
Co V Jahn, 221 P 891. 127 Wash. 
426 

55 C J p 804 note 4 
Waiver not shown 

Fact that seller resumed dominion 
over carload of goods on buyer's re-i 
Jectlon. to save demurrage and sal¬ 
vage goods, held not waiver of buy¬ 
er's breach of contract.—^Appel v j 
Carr 246 NW 608 216 Iowa 64 
Withdrawal of waives 
Where seller waived buyer's breach 
of contract, seller could withdraw 
waiver on buyer's refusal to proceed 
further, buyer not having altered po¬ 
sition in reliance on waiver—Meyer 
Milling Oo V Baker, 48 S.W2d 794. 
828 Mo 1246 

97 Cal —Los Angeles Gas, etc., 
Corp V Amalgamated Oil Co, 142 
P 46 168 Cal 140 
55 C.J p 804 note 6 
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98. Md.—Miller v Mantik. 81 A. 797, 
116 Md 279 

99. Md.—Miller V 3£antik, supra. 

Waiver shown 

Cal—Lompoc Produce & Real Estate 
Co V Browne, 188 P 166, 41 Cal 
App 607 

1. Pa.—^McCrea v Automatic Heat, 
55 A.2d 564. 161 Pa.Super 545 

Wis.—Jens \ Habeck, 48 NW2d 478 
259 Wls. 888 

8, U S —McNeal-Edwards Co v 

Frank L. Young Co. CCJLMass.. 
85 F 2d 829 modified on other 
grounds 42 F2d 862, 48 F2d 99 
which were reversed 51 S.Ct 588. 
288 US 898, 75 L.Ed 1140, and 
vacated M^eal-Edwards Ca v 
Frank L Young Co, aCA, 51 P 
2d 699 

Cal—Sl>e V Brock. 40 P2d 290. 3 
CaLApp2d 670 

Ga.—Ferguson v Bank of Dawson, 
196 SR 195. 57 GaJLpp 689 

55 C J p 804 note 5. 

8. CaL—Slye v. Brocik. 40 P2d 290, 
8 CalJi^pp 2d 670 

4. US—Walley v Fred W. Meara 
Heel Co. DCMe. 4 FSupp 277 
affirmed, C.C A., FTed W Mears 
Heel Co v Walley. 71 F2d STb 
certiorari denied 55 KCt 122 298 
U a 605. 79 L.Sd. 696 

5. US—Walley v Fred W Meara 
Heel Co.. D C Me., 4 F Supp 277, af¬ 
firmed. C.CJL, Fred W Meara Heel 
Co V Walley. 71 F2d 876, certio¬ 
rari denied 55 RCt 122. 298 US 
605, 79 L.Ed. 696 

6. Cal—^Moore v Mosher. 198 P2d 
714, 88 CaU^p 2d 824. 

7. Colo—Maher v Wlesman. 259 P 
1027. 82 Colo 820 

55 C J P 804 note 11 

8. US—^LeRoy D^al Co v Allen, 
CaA.SC, 161 F2d 152 
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sue for or recoup his danrages ^ The conduct of the 
parties with respect to other contracts has no effect 
on fheir reciprocal duties and obligations with 
respect to the contract of sale for breach of which 
daxnages are sought^o 

b. Installatioii of Arbde 

Whether the teller of a machine or other article hat 
a duty to Inetall It depends on the language of the con¬ 
tract of tale. 

A contract pro\^dmg for the sale of a “burner 
installed** and for a first payment on account “when 
burner is workmg as it should” has been held to 
include an agreement to install it,ii w'hich agree¬ 
ment carnes with it an implied obligation to use 


proper care and skill in making the installation 
and, e\en though a bu>er is to pay for installation, 
the seller who furnishes an engineer to do the in¬ 
stalling is held responsible for the results of the 
installation 

On the other hand, a seller of machinery is not 
required to bear the expense of the installation, or to 
supervise its operation for a test period, m the 
absence of provision for such installation or super¬ 
vision So a particular contract between a 
manufacturer and a dealer has been held not to 
obligate the former to mstall a machine, but merely 
to provide for free service to make the parts sold 

work properly 


D DEIIVERT 


§ 131. In General 

Delivery, In the cense of change of possession, Is held 
essential to a complete contract of purchase and sale, 
and no sale can be completed without delivery 

The term “deliveiy** is used in the law of sales 
in very different senses, bemg used in some mstances 
to denote a change of title and in others to denote 
change of possession,!^ and in the latter sense de¬ 
livery has been dedared essential to a complete con¬ 
tract of purchase and sale,!^ and no sale can be 
completed without delivery !* However, no actual 
dehveiy of a motor vehide m the possession of a 
bailee is necessary, and it is suffiaent that the 
seller does not retake possession.^^^ 

Where a dehveiy is made after a new oral con¬ 
tract of sale and delivery is entered into in place of 
a prior written agreement, it is made under the 


verbal contract and is subject to the terms there¬ 
of Under a contract to sell the property and 
good will of a business, the seller’s brief delay in 
releasing the nght to use the assumed business name 
has been held not a breach of contract 

§ 132. Obligation to Deliver 
a. In general 

b Conditions precedent or concurrent 
a. In General 

The seller’e failure to deliver In accordance with the 
terms of the contract Is a breach thereof, In the absence 
of legal excuse or waiver by the buyer 

The obligation of the seller to dehver the goods 
sold, if not expressed, is implied m the absence of 
any agreement to the contrary,28 even though the 


9 Mo —Springfield Seed Co v Walt, 
67 SW 998 94 MoJ^pp 76 

55 CU p 304 note 18 

la La.—H ente & Co ▼ Elias, App, 
172 So 16 

11. Conn.—Lioveland v Aymetfs 
Auto Arcade, 184 A. 876, 121 Conn. 
231. 

Assembly and Installation of ma¬ 
chine as essential to delivery see 
infra 0 154. 

19. Conn.—lAveland v Aymett*s 
Auto Arcade, supra. 

Wls.—Simons v. Brockman, 28 NW 
2d 464 249 Wis. 50 Rehearing de¬ 
nied 24 NW2d 409, 249 Wis. 50 

v'wifatits obUgatioa as exeeatozy 
pmnlse 

Conn.—Lioveland t Aymett's Auto 
Arcade, 184 A. 876, 121 Conn, 281 

13. Csl.—Starr Piano Co v Martin, 
7 P2a 388, 119 CalJ^pp 642 

14. MT.—Vllter Mfg. Ca v Dairy¬ 


men’s League Co-op Ass’n 84 XT 
S2d 445. affirmed 88 XYS2d 248 
275 AppDiv 706, motion denied 88 
NTS 2d 903, 275 AppDiv 769. 
resettled 88 KTS 2d 908, first case 
275 AppDiv 769, reargument and 
appeal denied 88 N T S 2d 908, sec¬ 
ond case, 275 App Div 769 

WUtlatf as oomplets agreemsat 
Seller of machinery, having agreed 
by written contract that the writing 
was the complete agreement to ship 
machinery within certain time, to 
furnish blueprints for the founds^ 
tions, and to provide an engineer to 
supei^se the installation, and in¬ 
struct buyer's operators, was not re¬ 
quired to Install the machinery be¬ 
ing bound to do only those things 
specified in the contract.—Southern 
Gas, etc.. Engine Co v Rieholaon, 
Tez.ConLApp, 216 S W 158 

18. Minn.—Diddams v Empire Milk¬ 
ing Ma<di. Co., 240 KW 895, 185 
Minn. 270. 
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le. WVa.—Bloyd v DPollock, 27 W 
Va. 75 

65 C J p 804 note 15 

17 Ala.—^Murphy v Merchants Mat. 
Bank of MobUe, 200 So 894, 240 
Ala. 688 

Puerto Rico —Bartolomey v. Cardy, 1 
Puerto Rico 169 

18. US—^Dant & Russell v Grays 
Harbor Exportation Co • D C Wash, 
26 FSupp 784, affirmed, C.CA., 106 
F 2d 911, 125 A.L.R. 1802 

19. Pa.—Selznick v Holmes Pitts¬ 
burgh Auto Co, 118 A. 558, 276 Pa. 
L 

90^ Pa.—Selznick v Holmes Pitts¬ 
burgh Auto Co, supra. 

2L XT—Schultz V. Bradley, 57 
T 646 

98. Or—Widewire v Bauson, 288 P 
404, 183 Or 85 

88. NT—Distillers Factors Cbrp v 
Country Distillers Products, 71 N 
TS8d 654. 189 Misc. 497. 

55 C J p 804 note 18. 
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^oods are not m the possession of the seller, if he 
affirms title to them,24 or the duty to delner may 
be imposed by statute's However, the obligation 
to deli\er may be limited, qualified, or altc^ether 
excluded by the terms of the contract 26 A seller 
cannot be compelled to delner tnings wrhich he has 
not agreed to sell 27 

Failure of the seller to deliver in accordance with 
the terms of the contract of salens or with instruc- 
bons respecting delivery of the goods sold^d is a 
breach of the contract of sale in the absence of legal 
excuse for such failure, as discussed infra §§ 206- 
212 , or unless the buyer wai\es objections, as dis¬ 
cussed infra §§ 133, 134 WTiere, however, a con¬ 
tract provides that it shall be binding on the seller 
only if the financial condition of the buyer is 
sabs factory, and the seller, after investigabon, con¬ 
cludes that It would be unsafe to make delivery 
without security for payment, his failure to deliver 
is not a breach of the contract^o 

Substanbal compliance with the terms of the con¬ 


tract usually is suffiaent,8i and the seller may per- 
fom by having deli\ery made by a third person *2 
The seller cannot, without the buyer’s consent, sub- 
sbtute a different kind of performance from that 
required by the contract 2® If no special date is 
fixed for delnery, a breach of contract exists when 
the seller notifies the buyer that he wnl not comply 
with the contracL®^ if under the terms of the con¬ 
tract the obligation to delner is absolute, the seller 
cannot rnpose an additional condition on deli\ ery,25 
and his threat to cancel the contract unless the buyer 
complies with the unwarranted condition is an 
ant cipatory breach of the contract S® So, if the 
seller definitely repudiates the contract, the buyer 
may treat such repudiabon as a breach of con¬ 
tract and bring suit at once,2? but he cannot, at the 
same bme, treat the contract as broken and as sub- 
sistmg 26 

Bankruptcy, receizership The mtcrvention of 
bankruptcy disabling the seller from perfonmng is 
eqmvalent to repudiabon ,29 but the appointment of 


M. NT—Arthur Oreenfleld. Inc. v 
Herrman, ISO NTS 182. 72 Miac. 
406 

as. US—Walker ▼ Liahtfoot. CC 
A.ldaho. 134 F 2d 8 

as. US—Bruns Kimball & Co v 
National Pressure Cooker Co, I) 
C.NT. 88 FSupp 258 
Lia. —Dupuis Y Davis, 189 So 662 
19 Lia.App 160 

NT—Gray v Walton, 14 NB. 191, 
107 NT 254—Gold v Lake Erie 
Enalneerina Corp., 25 N T S 2d 480. 
261 AppJDlv 935. rearaument de¬ 
nied 27 NTS 2d 474, 261 AppDlv 
1092 

Tex.—^Reaaan County Purchasinsr Co 
Y Bla Lake Oil Co. CivJV.pp. 105 
8W2d 462, error dismissed—^Rea¬ 
gan County Purchasing Co v Big 
Lake Oil Co, CiY.App, 81 SW2d 
661, error refused. 

Befnsal to deliver to bnyex's as¬ 
signee held not breach of contract, 
where deliYery InvolYed extending of 
credit to assignee and release of buy¬ 
er—Western Oil Sales Corporation 
Y Bliss & Wetherbee, Tex.Civ.App, 
292 S.W 640, aihrmed, ConuApP, 299 
SW 687 

Sdeotion of anianals by buyer 
Under agreement that buyers 
might stiect a number of animals 
from a larger lot and that seller 
should then deliver them FOB 
cars, stiler owed no duty to deliver 
animals tmtil their selection by buy¬ 
ers.—Headrick v Roach, Tex.CiY 
App, 72 S W 8d. 614, error dismissed. 

ObUgatton not Rmited as claiiiied 
Contract to seU cotton which gave 
buyer option to purchase cotton in 


open market and charge seller with 
difference In market \alue, if seller 
failed to deliver, did not permit sell¬ 
er to deli\er cotton only when raised 
during that season on lands owned or 
controlled by him—Sarrat v Wal¬ 
ters, 24 P 2d 568, 133 Cal App 691 

27 Md.—Jackson v Norris, 195 A. 
576. 178 Md. 579 

88. US—Robberson Steel Co v 
Harrell, aA.OkL, 177 P2d 12—Con¬ 
oco Oil Co V Union Oil Co, C C A. 
Ohio 88 F3d 491 

CaL—Crown Products Co v Califor¬ 
nia Food Products Corp, 175 P.2d 
861, 77 Cal App 2d 543 
Iowa.—Eastman Kodak Stores v 
Eckert Studio 281 NW 434 
Md.—^Frey & Son v Magnesa, 157 A. 
400. 161 Md. 875 

Mass —^Lander v Samuel Heller 
Leather Ck>, 60 NE.2d 962, 814 
Mass. 592 

NT—^DistiUers Factors Corp v 
I Country Distillers Products, 71 N 
T S 2d 654, 189 Misc 497 
Or—S S Steiner, Inc. v HUl, 280 
P 2d 587 

WYa.—^Franklin v Pence, 86 S.EL2d 
505 128 WYa. 358 
66 OJ p 804 note 2L 
Gonnter-offer as bseoch of eoaizaet 
to reselL j 

US—^Distillers Factors Corpi. v ! 
United Distillers Products Corp, 
DGLConn., 76 FSupp 48. 

Oontraot held sot brea ched 
U S —American Oyanamld Co. v Wil¬ 
son & Toomer Fertiliser Go., CCJL 
Flan 61 F2d 665—New York Trust 
Go V Island Oil & Transport Cor¬ 
poration. CC.A.NT, 48 F2d 923, 
reheealng denied 45 F2d 167. 
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Pa.—^Tost Y Erie Cooperative Milk 
Producers, Com.PI, 20 Erie Co 
58 

29. La.—^Tex-O-Kan Flour Mills CO 
Y Nord, App, 18 So 2d 50 

80 Mich.—Weber v Hall, 204 NW 
153. 281 Mich. 493 

81 Wash.—Harrild v Spokane 
School Dist 192 P 1, 112 Wash. 
266 19 A.L.R. SIL 

55 CU p 805 note 25 

33. Iowa.—^Petroleum Products Dis¬ 
tributing Co V Alton Tank Line, 
146 NW 52, 165 Iowa 898. 

55 CJ p 806 note 26 

38. Gal—Hbgue-Kellogg Co v Pe¬ 
tit 193 P 118. 48 Cal App 495 

55 C.J p 806 note 27 

8ft. Mo—Howard v Haag, 128 S.W 
1048, 189 MOJV.PP. 591 

36i. Cal —^Roach v Lisctein Food Co, 
207 P 419, 57 CaLApp 379 

55 OJ p 805 note 31. 

88. N T —John Dimon Corp v Fed¬ 
eral Sugar Refining Co, 313 NTS 
106. 215 AppDlv 140 

87. UL—Chicago Title, etc, Co. v 
Sagola Lumber Go., 90 NJB. 283, 243 
lU 468 

N T —Strasbourger v Leeirbnxger, 
184 NE. 884. 283 NT 55 

Time to sue limitations, and antici¬ 
patory breach generally see Infra 5 
524 

3a NT—Strasbourger v Leerbur- 
ger, supra. 

39 NT—S^iezey's Bus Line \ 
Ernst 248 NT a 248, 280 APPDlv 
714. 
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a receiver for the seller is an anticipatory breach 
of the contract of sale only if the bujer elects to 
treat it as such 

Effect of payment or tender The obligation of 
the seller to ddiver may be fixed by pa3-ment4i or 
by tender of payment wnth demand and notice to 
deliver, as discussed mfra § 138 

b Oonditioiis Precedent or Ooncnireut 

If payment is made a condition precedent to deliv¬ 
ery, there Is no obligation to deliver until payment Is 
made* but the contract may make payment and deliv. 
ery concurrent acts, in which case neither party can 
put the other in default without showing performance, 
or readiness and willingness to perform* on his own 
part. 

If pa>Tnent according to the terms of the contract 
IS a condition precedent, there is no obligation on 
the part of the seller to deliver the goods until 
payment is made^^ In the absence of any agree¬ 
ment to the contrary,^* where the contract of sale 
provides that the stipulated price shall be paid on 
delivery,*^ or that the sale shall be for cash,45 or 
where the contract promises delivery at a definite 
time and place,^^ or is silent as to the time of 
dehvery*^ or time of payment,^8 and there is no 
stipulation for credit or delay on either side,^8 pay¬ 
ment and delivery are concurrent and mutually de¬ 
pendent acts, to be performed simultaneously, and 


the buyer cannot put the seller m default for non¬ 
delivery without showing payment or an offer to 
pay ,80 or at least a readiness and willingness to 
do so 81 

On the other hand, it is as much the duty of the 
seller to deliver as it is for the buyer to accept and 
pay for the goods, and the seller cannot hold the 
buyer liable for failure to accept and pay unless he 
shows performance or an offer to perform on his 
part,82 or a readiness and willingness to perform, 
as discussed infra § 140 

§ 133 -Waiver or Estoppel as to Want 

of, or Objections to. Delivery m 
General 
a In general 

b By objecting on other grounds 
a. In General 

A buyer acting with knowledge of the facte may 
waive* or be estopped to raise* the objection that the 
goods were not delivered or that contractual provisions 
as to delivery were not compiled with, provided such pro¬ 
visions are for his benefit 

The buyer may, by his acts, declarations, or omis¬ 
sions, waive, or be estopped to raise, the objection 
that the goods were not delivered,8 S or that the 
seller failed to comply with provisions of the con- 


40 US —New York Trust Co v Is¬ 
land Oil, etc., Corp * C O A.N Y 
43 F2d 933. rehearinfir denied 45 
F2d 157 

41 Mont.—^Murray v Larabie* 19 P 
574* 8 Mont. 208 

55 C.J p 306 note 38 
SSefanlt in payment Justifying* re¬ 
fusal to ship 

A corporation contracting to sell 
goods to another corporation* which 
defaulted in payment for goods re¬ 
ceived by it* had right to refuse to 
ship more goods until pa^’ments were 
brought up to contract terms.—Block 
Steel Corp v Russakov Can Co, 99 
NR2d 590 848 HI App 619 
4ft. Pa.—Woolsey v Axton, 48 A. 

1029* 193 Pa. 526 
65 CJ p 306 note 41 

43. Vt.—^Luce V Brown, 118 A 630 
96 Vt. 140 

44. Cal —^Blackwood v Cutting 
Packing Co * 18 P 248, 76 Cal 212, 
9 Am.S R. 199 

Ohio —Baltimore etc., Ry Co v 
Good, 92 NR 435. 82 Ohio St. 278 
29 L.R.A.NS, 713 

Or—Brown v Sheedy, 175 P 613, 
90 Or 74 

SD—Lumley v Miller, 119 NW 
1914. 28 SJD 16 

Tex.—Menke v S^rst Nat. Bank, dv 
App, 206 S.W 693. error refused. 


Vt—^Arkley v Carpenter, 88 A 897 
87 Vt 248 

55 C J p 806 note 43 

45. Cal—^Beauchamp v Archer* 58 
Cal 431* 41 AmR. 266—^People v 
Mills Sing* 183 P 865* 42 Cal App 
885 

HL—Wabash, etc., R. Co v Shr- 
yock, 9 I11JV.PP 323 

Minn.—Dalrymple v Randall, Oee & 
Mitchell Co., 174 NW 620, 144 
Minn. 27—R L. Welch Co v La- 
hart Elevator Co, 142 NW 828, 
122 Minn 432—Sanborn v Ship- 
herd, 60 NW 1089 59 Minn. 144— 
Fishback v Van Dusen, 22 NW 
244, 23 Minn. Ill 

Mo—State v Grumes, 8 S.W2d 229 
319 Mo 24—Hamra Bros v Her- 
rell, App 200 S W 776—Frazier v 
Atchison, etc, Ry Co, 78 SW 679, 
104 Mo App 856 

N J —Stewart v Scudder, 24 N J Law 
96 

NC—McAden v Craig, 24 SR2d 1, 
232 NXl 497 

Ohio—Rehr v Trumbull Lumber Co , 
143 NR 558, 110 Ohio St 208— 
Wabash Elevator Co v First Nat 
Bank* 23 Ohio St 811—Pullman 
Palace Car Co v Globe Rolling 
MiU Co, 4 Ohio CIr.Ct 801, 2 Ohio 
CirDea 658 

SC—^Pickett V Cloud, 1 BaUey 862 


Vt—Luce T Brown, 118 A 680 96 
Vt 140 

Wash.—^Turner v Benz Bros 4b Co, 
379 P 898, 158 Wash. 123 
48. US—^Vidal V Transcontinental 
& Western Air, CCAJDel, 120 F 
2d 67 

4V US—Leonard v Davis, Mich., 1 
Black 476, 17 L.Ed 222 
55 O J p 806 note 43 
48. N C —Grandy v McCleese, 47 N 
C 142 

55 OJ p 306 note 44. 

49 NY —^Hyman v Hullman, 199 N 
YS. 366, 205 APPJ^iv 119 

65 C J p 306 note 45 

50 US —Vidal V Transcontinental 
4b Western Air, CCADel, 120 F 
2d 67 

55 C J p 306 note 46 
5L NC—Grandy v McCleese, 47 
NO 142 

65 C J p 807 note 47 
58. Mich.—Hettrick Mfg Co v 
Srere, 209 NW 97* 235 Mich. 806 
55 CJ p 807 note 48 

53. Mich.—Athol Mfg Co v Bris¬ 
coe Motor Corp., 192 NW 668* 222 
Mich. 95 

55 C J p 807 note 52 

Acts not oonstitiitlag waiver 

(1) A subaeguent purchase by the 
buyer of the same goods from a 


0^0 
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tract with respect to deh\ ery,®^ provided such pro- 
\isions are for the buyer’s benefits^ and the acts 
claimed to constitute waiver or estoppel are done 
with full knowledge of the facts 5® The bujer may 
waive objections as to the mode of shipment or 
delivery®^ or that the goods were not transported 
by the designated carrier 

On the other hand, provisions not \^holl^* for the ' 
buyer’s benefit cannot be waived by him,®® nor will 
he be estopped by acts which do not prejudice the 
seller,®® as by makmg concessions to facilitate de¬ 
livery ,®l and where a breach of contract requiring 
delivery, alleged to have been waived, goes to the 
v'ery heart of the transaction, and there is no con¬ 
sideration for the allied waiver, the waiver lacks 
legal validity ®® Waiver of objections by the buy er, 
as distinguished from estoppel to urge objections, in¬ 
volves intention on his part®® WTiere the seller 
definitely repudiates the contract, and plaintiff elects 
to treat such repudiation as a breach, the bringing 
of smt therefor at once is not a waiver of per¬ 
formance.®^ 

Effect of waiver If a seller breaks a contract, 
and the buyer insists on contmuing performance, 


the seller cannot elect to treat such breach as a 
discharge ®® The failure of a seller to demand per¬ 
formance and the failure of the buyer to renounce 
the contract obligation, even though after the time 
of performance stipulated by the contract, leaves the 
contract a valid and continmng one until it is 
thereafter breached by some action on either side ®® 
J Where a breach of the contract is waived by the 
buyer, the seller may not only complete the contract^ 
if so advised, notwithstanding his previous default^ 
but may also take advantage of any supervermg 
circumstance which would justify him m declinmg 
to complete it ®^ A waiver of one breach is not a 
waiver of other and subsequent breaches,®® and 
where goods are deliverable over a speafied penod 
the buyer may insist on proper performance of the 
seller in the future, aldiough he has acquiesced 
m and settled past failure to do so ®® 

Evidence Wliere the seller, m an action for dam- 
ages for the buyer’s refusal to accept the goods, ad¬ 
mits failure to comply with the terms of the con¬ 
tract, the burden is on him to show a waiver by 
the buyer^® General rules apply in determimng 
whether the evidence is sufiicient to show waiver of 
the seller’s default m deliv ery 


broker of the seller Is no waiver of] 
the sellers breach of contract in re-| 
fusing to deliver goods to the buy¬ 
er—^Ebwin V BhJTis, 18 SR 518, 
87 Ga. 388 

(2) A breach of contract by the 
seller in refusing to deliver goods is 
not wal\ed by the making of a new 
contract for other goods where it is 
distinctly stated that the two trans¬ 
actions are to have no connection 
with each other—Nebraska Bridge 
Supply, etc., Co v Conway, 103 N 
W 122, 98 NW 1024, 127 Iowa 287 
(8) Other acts not constituting 
waiver —Tri-Bullion Smelting, etc., 
Co V Jacobsen, NY., 288 F 646, 147 
CCA. 454—S5 aj p 807 note 52 [b] 
( 2 ) 

54, ns —Peterson Steels v Seid- 
mon, CA.I1L, 188 F2d 193—^Ken- 
tudqr Natural Gas Corp v Indi¬ 
ana Gas & Chemical Corp CCA 
Ind., 129 F2d 17. 148 AL.R. 484 
certiorari denied Indiana & 

Chemical Corp v Kentucky Nat¬ 
ural Gas Corp 68 S Ct. 161, 817 U 
S 678, 87 Ii.Bd. 544 

Idaho—OoKpns Juris citsd in Reyn¬ 
olds V Blackwell Lumber Go, 104 
P2d 19, 20 61 Idaho 629 
56 CLJ p 807 note 58 

Where buyer of farm machine him¬ 
self picked it up and took it to his 
farm and there immediately proceed¬ 
ed to assemble it, so that Job was 
practically done when seller same 


there two dairs later buyer’s volun- 
tarv action precluded contention that 
seller breached contract bv faiUng 
to assemble raachtne.—Schaefer \ 
Fiedler, 63 NR2d 810, 116 Ind.App 
226 

55 Cal—Mever v Sullivan, 181 P 
847 40 Cal App 728 
66 C J p 807 note 58 
55. NT—^Lopez v Isaacs, 206 NY 
S 403, 210 APPDiv 601. 

55 C.J p 308 note 55 

57. US —Higgins v California 

Prune, etc.. Growers, CLC AN Y., 16 
F2d 190, certiorari dismissed 47 
set. 460 273 U S 781, T1 L.Ed. 8S9 

55 C J p 808 note 57 

58. Pa.—De Witt Wire Cloth Co v 
Griffith, 45 Pa.Super 278 

55 C J p 308 note 58 
Rights and duties as to transporta¬ 
tion see infra i 165 

59 Conn.—American Sugar Refining 
Co V Blake, 128 A 528, 102 Conn. 
194. 

55 C J p 808 note 61 

60 US—C C Hengel, etc., Co v 
Hkndy Chocolate Co, CCJLMass., 
10 F2d 298, certiorari denied 46 
set. 488, 271 US 668, 70 LEd. 
1141 

55 C J p 808 note 62 
6L US.—C C Mengel, etc., CO v 
Handy Chocolate Co, supra. 

La.—Crescent City Mfg Co v Slat¬ 
tery, 61 So 870, 182 lau 917 
68. US —Gregory v Baer, C.CJL 
N a, 149 F 2d 411 

843 


63. Tex.—^Hayhew etc, Lumber Co 
V Valley Wells Truck Growers* 
Assoc, CLv App, 216 S W 225 

55 C J p 808 note 64 

64. HI—Chicago Title, eta. Co v 
Sagola Lumber Co, 90 NE 282, 
242 Ill 468 

65. US—Kentucky Natural Gas 
Corp V Indiana Gas & Chemical 
Corp CCAInd 129 F2d 17 143 
AL.R. 4S4 certiorari denied Indi¬ 
ana Gas & Chemical Corp v Ken¬ 
tucky Natural Gas COrp, 68 SCt. 
161, 817 US 678, 87 L.Ed. 644 

68. US—In re Independent Distil¬ 
lers of Kentucky, DCKy, 84 F 
Supp 708 

67 Va.—Richmond Leather 3Ifg Co 
\ Fawcett, 107 SR 800, 130 Ta. 
484 

68. Tex.—Jordan v Morgan, Civ 
App., 154 SW 599 

55 C J p SOS note 67 

89 La.—Barnette Sawmill Co v 
Ft. Harrison Lumber Co, 52 So 
222, 126 La. 76 

7a Wash.—Van Dusen Harrington 
Co V Jahn, 221 P 301, 127 Wash. 
426 

71 Ky—Riddle Coal Co v Bell 277 
SW SOS, 211 Ky 609 

55 C J p 809 note 71 

Svldenoe held to show absence of 
waiver 

US—Gregory v Baer, CCANC., 
149 F 2d 411. 
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Question of law or fact Whether the bu\er has 
waived a default in delivery usually is a question of 
fact for the jury,^* but where lie determination 
depends on the construction and effect of letters the 
question is for the court^^ 

h. By Objectuig on Otlier Gxoimds 

Under tome authorities, a buyer basing his refusal 
to accept the goods on specified grounds waives all other 
known grounds of objection which could have been urged 

It has been broadly held m many cases that a 
buyer who bases his refusal to accept the goods on 
specified grounds u'aives all other known grounds 
of objection which could have been urged,74 par¬ 
ticularly where he acts deliberately after complete 
information.^^ However, it has been held that this 
rule does not apply, in the absence of an intentional 
waiver, where the buyer’s silence as to other grounds 
of objection does not induce the seller, in reliance 
thereon, to change his position to his detriment 
and the rule has been wholly repudiated m some 
cases.^7 In any event, the buyer, by his silence, does 
not waive grounds of objection of which he has no 
knowledge^^ and which he is not bound to antia- 
pate.7« 

§ 134. -Waiver or Estoppel by Accept¬ 

ance or Payment 

Waiver or estoppel as to want of delivery or failure to 
comply with contract requirements In respect thereof may 


arise from accepting or paying for the goods, with knowl. 
edge of the default. 

Waiver or estoppel as to want of delivery or 
failure to comply with contract requirements m 
respect thereof may anse from acceptance of the 
goods^^ or pajmient of the price but payment 
does not constitute wan er or estoppel unless made 
with knowledge of the default** The receipt 
of goods with knowledge that a seller claims more 
than the contract pnee does not estop the buyer to 
insist on the price agreed.** 

Acceptance of a part of the goods shipped by a 
route other than that designated m the contract is 
not a waiver of the contract requirement as to 
subsequent shipments thereunder *^ 

Evidence The burden is on the buyer to over¬ 
come by satisfactory evidence his admission of de¬ 
livery ansing from the giving of a note for the 
price ** 

Question of law or fact The question of waiver 
by acceptance usually is for the jury,** but where 
the facts are undisputed the question is one for the 
determination of the court*^ So under § 49 of 
the Uniform Sales Act, providing that a seller shall 
not be liable for breach of contract if, after ac¬ 
ceptance of die goods, the buyer fails to nohfy the 
seller of the breach withm a reasonable time after he 
knows, or ought to know, of it, the questions wheth¬ 
er the buyer gave such notice, and, if so, whether 


78. Waah.—Pacific Commercial Co 

V Northwestern Fisheries Co, 197 
P 9S0. 115 Wash. 608 

65 C J p 809 note 78 
Bvideaoe heUl saffideat to take qiies- 
tloa to Jozy 

Va.—Gtoldstein v Old Dominion Pea¬ 
nut Corp., 16 SEl2d 108, 177 Ya. 
716 

78. U SL —SBZalamazoo Ice, etc., Co v 
Gerber, aCA.Mich., 4 F 2d 235 

74. NY—Neubersr v Avery F 
Payne Co. 87 NTS 2d 866, re¬ 
versed on other grounds 41 NTS. 
2d 195, 265 App Di\ 1052 

55 CLJ. p 809 note 76 
Objectioa fonnaUj and ddibezately 
stated 

TVYa.—R L. Rice ds Co v Roberts. 
172 8JBL 615, U4 W Va. 549—Linger 

V Wilson, 80 &B. 1108, 78 WYa. 
669 

75. NY-^ttleJohn V Shaw, 58 N 
E. 810. 159 NY 188 

65 OJ p 809 note 77 

78. Ge^—Bleiseher Knitting Mills v 
Greenberg; 188 SR, 458; 54 Ga. 
App. 652 

55 C.J p 808 note 78. 


77 Mo—^Ungerer v Louis Manll 
Cheese, etc., 184 S.W 56, 165 
MoApp 95 
55 C J p 810 note 80 

78. NT—A. D Granger Co v Uni¬ 
versal Mach. Corp, 183 N Y S 711. 
198 AppDiv 284, 178 NYa 875, 
189 App Div 905 

55 CJT p 310 note 81. 

79. NY—^International Fuel, eta, 
Corp V Uonner Steel Co, 228 NY 
S. 110 224 N Y a 828, 221 App Dlv 
258, 837 

80. US—Schmlnke MUling Co v 
Diamond Bros., CLGLAIowa, 99 F 
2d 467 

55 C.J p 310 note 84 
No ezenae or waiver 
Acceptance cannot be conaldered 
an excuse or waiver of nonperform¬ 
ance, but constitutes an admission 
of performance such as dispenses 
with proof thereof—Foley & Co. v 
Excelsior Stove & Mfg Co., 266 UL 
App 78 

Xajary from negligent use 
A buyer who, knowing that arti- 
de delivered is different from the 
one which he ordered, neverthelees 
accepts It cannot recover for Injury 

844 


caused solely by his negligent nee 

thereof—^McGee v Bennett, 88 SK2d 

577, 72 GaApp 271. 

8L Wash.—Mutual Sales Agency v 
Hori, 259 P 712, 145 Wash. 286. 

55 C J p 810 note 85 

Bxecutioa of promissory notes 

Ga.—^Treat Orchard Co v General 
Chemical Co, 8 SJB!.2d 168, 62 
G&App 805 

88. US—Kokomo Steel Wire Co v 
France, CCAlnd., 268 F 917, cer¬ 
tiorari denied 41 SCt. 820, 254 U 
S 657, 66 L.Ed. 461. 

88. Iowa.—W E. Caldwdl Co. v 
Steckel. 121 NW 876, 148 Iowa 
564 

84. Cal—Hadcfeld v. Castle, 198 P 
1041, 186 Cal. 53 

88. Cal —Consolidated Xiumber Ca 
V Frew, 162 P 480. 82 CalApp. 
118 

86. Cal—Brandenateln ▼ Jaddlng. 
278 P 880 99 CaLApp 488. 

55 CJ p 810 note 91. 

87. N C.—Builders' Supply, etc., 
Cor|;> V Qedd, 111 SR 771, 188 
NO 447. 
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wnthin a reasonable time, ordinanly are ior the 
jur>88 except where the facts are undisputed** 

§ 135 -Evidence 

General rules governing evidence In civil cases ap¬ 
ply with respect to the showing of delivery or nondeliv- 
•ry of goods sold 

While there is a presumption that goods charged 
on the seller’s books were deh\ered, such presump¬ 
tion IS disputable ** Where a railroad company is 
the agent of the seller to deliver the goods, there is 
no presumption, even pnma faae, that the buyer 
received them from the mere fact that thej were 
delivered to the company for transportation The 
burden is on the party alleging dehvery®“ or non¬ 
delivery** to prove It. 

Delivery may be shown bj any relei ant evidence 
otherwise competent,*^ such as declarations of the 
seller,*® admissions by the buyer of the correctness 
of an account for goods,*® a bill of lading,*" or 


other evidence of a delivery to a earner** Evi¬ 
dence as to former deliveries is admissible to show 
that a delivery was intended by the acts of the 
parties** Where delivery was to one of two de¬ 
fendants, ev*idence that the\ were partners is ad¬ 
missible ^ The fact of delivery may be proved by 
direct testimony,- such as the tesbmon> of the 
person who shipped* or delivered-^ the goods, but 
direct testimony is not essential,® and delivery may 
be showTi bj circumstances,® as that the goods were 
seen in the bujer’s possession ^ Since delivery to 
a earner FOB place of shipment is delivery to 
the buver, as discussed infra § 164, evidence of the 
buver that he did not receive the goods is inad¬ 
missible * 

The usual rules are apphcable in deterxmning 
the weight and sufficiency of the evidence on the 
issue of delivery* A recital of delivery in a 
bill of sale is not conclusiv e,^* and, where an order 
for goods was given, the feet that the order was 


88. Tenn.—WSldman Mfff Co v 
Davenport Hosiery Mills, 249 SW 
984, 147 Tenn 551. 

89 Tenn—TVildman Mfg Co v 
Davenport Hosiery Mills, supra. 

901. Md.—Clarice v Masmder, 2 
Btarr & J 77 

81. K C —Branch Saw Co v Bryant 
98 S El 889, 174 NC 855 
55 CJ p 810 note 98 

98. D1—Standard Oil C6 v Globe 
Cartaae Co.. 58 NHSd 888, 824 D1 
App 521 

Pa.—^Texas Co v Bituminous Serv¬ 
ice Co., 177 A. 768, 818 Fa. 84. 

55 C J p 810 note 1 
BedeUvery after repairs 
Miss.—^Morel v Solomon, 85 So 2d 
814, 208 Miss. 856 

Appropriation of goods to oontraot 
PlalntUf in action in assumpsit for 
price under contract of sale of fu¬ 
ture goods by sample, alleging per¬ 
formance, had duty of proving by 
preponderance of evidence that the 
goods were unconditionally appropri¬ 
ated to the contract by it with as¬ 
sent of buyer—Arco Metalscraft Co 
V Shaw, 70 A.2d 850. 864 Fa. 89 

98. US—George El Keith Co v 
Abrams, CCJLNJ., 48 F2d 557 
55 C.J p 811 note 2 
Xaooitreotnass of dray tiolBets and 
reoelaptSa aeoompansrlng each delivery 
and signed by buyer, must be proved 
by him.—Knoxville Sangravel Mate¬ 
rial Co ▼ Dunn, 151 B.WM 174, 25 
TennJLpp. 98. 

94. Arln—Singleton ▼ Dunn, 824 P 
2d 648, 71 Arts. 150 
Md.—Predsion Development Co. v 


E^ast Bearing Co, 87 A.2d 905, 183 
Md. 899 

55 C J p 811 note 3 

95. Cal —^EZtebepare v Aguirre 27 P 
668 929. 91 Cal SS8, 25 Am.SJEt. 
180 

Mass—^Phelps v Cutler, 4 Gray 187 

96 Me —Phillips V Purington, 15 
Me 425 

XT—New Tork Ice Co v Parker, 
21 How Pr 802 

97 71a.—^Butler v Elderheimer, 47 
So 28, 55 Fla. 544 

Mass—Putnam v Tillotson, 18 Mete. 
517 

98. Ala.—Moore v Barber Asphalt 
Paving Co, 28 So 798 118 Ala. 
568 

Iowa.—Gross v Feeban, 81 NW 235, 
110 Iowa 168 

99. NY—Gray v Gannon, 6 

Thomps. & C 245 

1. Cal —Blumenthal v Greenberg 
62 P 599, 180 Cal 384. 

8. Me—Greenleaf v Hamilton, 46 
A. 798, 94 Me 118 

8. Iowa.—^Rosenthal v Miller, 44 N 
W 245, 79 Iowa 180 

55 C J p 811 note 11 

A NT—Hoguet v Mommer, 29 NY 
8. 146, 78 Hun 459 

8. Ind.—Dance v Pearce, 1 N.EI 184, 
101 Ind. 595 

6. NT—GuUd V Huwer, 21 NTS 
429, 1 Misc. 482 

55 C J p 811 note 14 

7. NT—Stem ▼ Frommer, 80 NT 
S 1067, 10 Mi8& 219 

8. Tex.—Codee v Big Muddy Coal, 
etc., Co. Civ App.. 155 SW 1019 

845 


9 US—KIrsh No\elty Co v Mid- 
Atlantic Glass Co, DCWVa., 65 
FSupp 298. affirmed, CCJL, 158 
F 2d 518 

La.—^Lady ESster Lingerie Corp \ 
Goldstein App, 21 Sold 898— 
Dupuis V Davis, 189 So 662, 19 
LaA.pp 160 

55 aj p 811 note 19 

Svidenoe held sufficient 

(1) To show delivery 

CaL—Kelly-Springfteld Tire Oo v 
Sischo, 28 P2d 50, 186 CaJ App 88 

DL—(Philip Hano Co v Central Me¬ 
tallic Casket Go, 48 NEl3d 789, 
819 DLApp 249 

La.—Miramon v. Carreras, App^ 11 
So 2d 688—^Dunn Mercantile Co v 
Mills. 185 So 696 17 La.App. 239 

Minn.—Freeman v Morris Const. Co, 
241 NW 677, 185 Minn. 503 

Mo—Caveness v Joplin Cement Co, 
App., 69 8W2d 1097—Swan-Hav- 
erstick, Ino., v Siebens, App. 42 S 
W2d 987 

55 CJ p 811 note 19 ta3 

(2) To show nondelivery 

Gcl—^M oret v Poulos, 17 S.Sl2d 599 
66 GaApp 189 

NT—Sanchez v Denman, 98 NTS 
2d 618, 277 AppDiv 927 

BvSdenoe held Insntteisat 

To show deUver^ 

Ill —Standard Oil Co v G^obe Cart¬ 
age Co. 58 N.R2d 888. 824 HLApp 
521. 

La.—Southern Wall Paper & Paint 
Stores V Kiaufmann, App., 89 So 2d 
902 

Miss.—Morel V Solomon, 85 So 2d 
314 208Mi8a856 

55 C J p 811 note 19 tbl 

10. US —Mareh v McPherson, Neb., 
106 US 709, 26 L.Ed. 1189 
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taken up does not conclusively show delivery So 
the mere assumption of ownership or control of 
goods by the buyer is not suifiaent evidence of de- 
livery,l2 but, at most, affords merely a presumption 
of delivery, which may be repelled by evidence that 
title remained m the seller 

§ 136. -Questions of Law and Pact 

Whers the evidence fe conflicting, queetlone relating 
to delivery of goods sold are for the Jury 

Where the evidence is conflicting, the question 
whether the parties intended that the acts should 
constitute a delivery^^ or urhether the parties con¬ 
templated that the seller should deliver the goods or 
the buyer should send for themes is for the jury, and 
so too is the ultimate question whether there has 
been a performance of the contract by delivery^® and 
the buyer’s right of recovery for the seller’s refusal 
to deliver However, whether there was a con¬ 
structive or symbolic dehvery is a mixed question 
of law and fact^S if there is no agreement as to 
delivery, it is a question of fact whether delivery 
to a common carrier is sufficient^® Whert the facts 
are not disputed, the question of delivery is one of 
law for the court,*® where the question is one of 
renunaation of the contract by the buyer, relieving 
the seller of the duty of malong any further de- 
livenes, the question is one of law, not fact*i 

§ 137. Performance of Conditions by Buyer 

A seller Is not bound to deliver In the absence of the 


buyer's performance of all the conditions precedent which 
the contract requires him to perform unless performance 
is waived 

The seller is not bound to deliver the goods in the 
absence of performance by the buyer of all the 
conditions precedent which, under the contract, he 
is required to perform** unless performance by the 
buyer is waived.** Whether there has been a 
waiver is a mixed question of law and fact*^ except 
where the facts are such that but one inference can 
be draivn thereon, in which case it is a question of 
law for the court** 

§ 138 -Demand and Notice or Direc¬ 

tions 

a. Demand in general 
b Notice or directions 
c. Reqmsites and sufficiency of demand 
or notice 

a. Demand m General 

In order to put the seller In default for nondelivery, 
the buyer must. In some circumstances, make a demand, 
as where goods are deliverable on demand or order of, 
or as required by, the buyer 

In order to put the seller m default for nonde¬ 
livery, a demand on the part of the buyer usually 
IS necessary where the obligations of the parties are 
concurrent,** as where no place*^ or definite time** 
for delivery is specified A demand is also neces- 


11. Tenn.—McClure v Byrd, 2 Overt. 
21 

IS. Tenn.—Williexna v Allen, 10 
Homphr 887 51 Am.D 709 

18. Tenn.—•WHliams v Allen, supra. 

lA, Mont—Rairden y Hedrick, 129 
P 498, 46 Mont 610 

55 C J p 812 note 24 

15b SC—^Belton Bagging Go v Sat¬ 
terfield, 1 SSL2d 628, 189 SC 447 

18. ns—Garrett v Faust CAJPa. 
188 F2d 625 

Mass.—S F Bowser & Co v Bir¬ 
mingham, 177 NF. 268, 276 Mass. 
289 

Mo—Mhssey-ECarris Harvester Co v 
Quick, 87 SW2d 446 229 MoApp 
1136—Masey-Harrls Co v Quick, 
42 SW2d 47, 227 MoApp 786 

Or—Imperial Iiaundry Co v Allen, 
20 P 2d 217, 148 Or 71 

Pa.—Lloyd V Kelly. 19S A. 565, 130 
Pa.Super 81. 

56 C.J p 812 note 26 

17 Iowa.—Fastman Kodak Stores v 
Fckert Studio, 281 HW 484. 

18. Md.—Atwell V Miller, 6 Md. 10 
61 AmJ> 294 

18. HY—John Klein Wagon Works 


V Hencken-Willenbrock Co, 128 H 
T S 119, ^67 Misc. 425 

90. Tex.—Adkins-Polk CO v Bark¬ 
ley, CivA.pp, 297 SW 757 

91 Wis —Gedanke v Wisconsin 
Evaporated Milk Co, 254 HW 660 
215 Wis 870 

98. NY—Wasserman v Broadalbln 
Knitting Co, 58 NYS2d 697, 270 
AppDlv 20 
55 C J p 812 note 80 
TnznidliiBg boxes 

CaL—La Miller v St Claire Packing 
Co, 223 P2d 75, 99 CalJ^pp 3d 
518—Yeremlan v Turlock Dehy¬ 
drating & Packing Co, 85 P2d 515 
30 Cal.App2d 92 
Bvidenoe ot failure to order 
Evidence established that buyer 
failed to order shipment as required 
by sales agreement—Hayes Grain & 
Commission Co v King-Drake Co, 
188 So 640, 16 Iia.App 879 
Questloa. for Inzy; xeadSness mad 
aUlity to perform 
In buyer’s action for breach of 
contract of sale, whether he was 
ready, willing, and able to perform 
contract when he demanded delivery 
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was held question for Jury—^Pinklea 
V Garrick, 147 So 680, 226 Ala. 159 

93. Tex.—United Irr Co v Carson 
Petroleum Co, CivApp, 288 SW 
693 

55 C J p 818 note 88 
Waiver of time of perfonnaiioe 
and subsequent demand by seller for 
performance gives buyer reasonable 
time in which to perform—Sonken- 
Galamba Corp v Butler Iron & Steel 
Co, OCA.MO, 119 F2d 288, certio¬ 
rari denied 62 S Ct 78, 814 U S 688, 
86 L.Ed. 512 

94. OaL—liompoc Produce, etc., Co 

V Browne, 188 P 166, 41 CalApp 
607 

95. Cal—liompoc (Produce, etc. Co 

V Browne supra. 

98. Ariz.—Corpus Juris quoted in L 
Grauman Soda Fountain Co v Et- 
ter 16 P2d 417, 419 41 Ariz. 161 
55 C.J p 818 note 87 

97 Ariz.—Corpus ^Tpris qpoted in Lb 
Grauman Soda Fountain Co v Et- 
ter 16 P2d 417, 419, 41 Ariz. 151 
Or—^MSnn v Flynn, 125 P 274, 62 
Or 465 

98. Ariz.—Corpus Juris qw>t*d in Lu 
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sary where the goods are deliverable at a place to 
he desigrtated by the bu>er,2^ or are to be called 
for by him,*® as where the delivery is to be made 
at the residence or place of business of the seller 
So, where goods are deliverable on demand or or¬ 
der of, or as reqmred by, the bu 3 er, the seller need 
not deliver or tender delivery until the goods are 
demanded or ordered,** and a buyer failing to order 
shipment as required by the sales agreement is 
liable to the seller for breach of contract,** and, if 
delivery is to be made on or before a certain day 
at the option of the buyer, demand is necessary* in 
order to put the seller m default before that day *^ 

Evidence The burden is on the bu\er seekmg 
damages for nonperformance by the seller to pro\ e 
a demand for performance,** any evidence other¬ 
wise competent is adnussible if it tends to prove a 
demand.** 

Question for jury Whether the buyer had made 
a proper demand for delivery is a question for the 
jury on conflictmg evidence *^ 


b. Notice or Directioiui 

A contract of talc may be such aa to roqulro the 
buyer, aa a eonditfon precedent to delivery, to give the 
aeller notice or directiona as to delivery or ahipment, as 
where the buyer Is to designate the quantity or charac¬ 
ter of the goods, and default In this respect la a breach 
of the contract. 

Compliance with a provision sn a contract of sale 
for notice of the buyer’s readmess to receive the 
goods IS a condition precedent to delivery ** If 
the contract prov ides for the giving of directions m 
respect of the manufacture of the goods,** or re¬ 
quires shipping directions to be given by the buyer,*® 
such conditions must be complied with unless 
waived,*! and failure to order or give shipping 
directions is a breach of the contract on the part of 
the buyer** Likewise, failure to give shipping m- 
structions may constitute a breach of contract even 
though they are not expressly" required by the con¬ 
tract, where they are impliatly required by reason 
of custom and usage in the trade.** 

If the goods are to be delivered on shipboard, 
the seller is not bound to act until the buyer desig¬ 
nates the ship,** and notifies the seller of her loca- 


Graumaa Soda Fountain Co v Et- 
ter, 16 PSd 417. 419. 41 Ariz. 151 
S5 OJ p SIS not# S9 

29 Aziz.—Ooxpu gtulz quoted la Ii. 
Graumaa Soda Fountain Co v Et- 
ter. 16 P 2d 41T 419. 41 Ariz. 151 
N’T—Isaacs v New York Plaster 
Works, 40 NY Super 277. revers¬ 
ed on other grounds 67 NY 124 

20 Ala.—Finklea v Gani<dc. 147 
So 677, 25 AlaApp S85. reversed 
on other grounds 147 So 680 226 
Ala. 159 

Aiiz.—Corpus tads quoted la K 
Grauman Soda Fountain Co v Et- 
ter, 16 P2d 417, 419. 41 Ariz. 
161 

55 aj p 818 note 42. 

31. Iowa.—Wire v Foster. 17 NW 
174, 62 Iowa 114 

55 C J p 218 note 48 

32. Ariz.—Corpus tads quoted ia L. 
Grauman Soda Fountain Co v Et- 
ter. 16 P2d 417. 419. 41 Aria 151 

DeL—Corpus dnrls cited ia National 
Commodity Corp v American Fruit 
Growers. Super., 70 A2d 28, 86 
26 C J p 818 note 44 
Semaad after termiaatloa of toler- 
aaoe of aonperfonuaaoe 
Buyer which consented to nonpeiv 
formanee by seller for time being 
could not claim damages for seller’s 
failure to deliver, where buyer failed 
to give notice terminating tolerance 
and demanding dellveriea—Irving 
Trust Co V Companla Mericana De 
Petroleo, La Libertad. 8 A. CCLAN 
Y, 66 F2d 890, certiorari denied 64 
S Ct. 877, 291 JT-B 661. 78 L.TPd. 1052. 


Bvldeaoe hSld suAdeat 
To authorize finding that reasona¬ 
ble time had elapsed without order 
from buyer and that his failure to 
take remaining goods during such 
time constituted a breach of contract. 
—Newbro Iffg Co v American Can 
Co. 192 SE. 74. 56 GaApp 58 
38. La.—Hayes Grain ds Commission 
Co V King-Drake Co., 188 So 640 
16 LaApp 879 

34. Iowa.—Holt V Brown. 19 NW 
285, 63 Iowa 819 
55 CU p 818 note 45 
85. HI—Pahiman v King 49 HI. 
266 

38. Ga.—Fitzgerald Cotton Oil Co v 
Farmers Supply Co, 59 SR 713. 
8 Ga.App 212 
55 C J p 814 note 58 

87 CaL—United Fruit Distributing 
C6 V Stone. 272 F 299, 95 CalApp. 
181 

Va.—Smokeless Fuel Co v Seaton 
62 SR 829, 105 Va. 170 

88. Ariz . Corpu s tads quoted la L 
Grauman Soda Fountain Co v Et- 
ter, 16 P2d 417, 419. 41 Ariz. 151. 
55 OJ p 814 note 66 

39 NY—Wasserman v Broadalbin 
Knitting Co.. 58 NY&2d 597. 270 
AppJ)iv 20 
65 C.J p 814 note 67. 

40m U.S—Amolt Corp ▼ Stansen 
Corp.. OA.I1L. 189 F2d 6 
Pa.—Duluth-Superior Milling Co v 
Blnenstock. 168 A. 56, 106 PaSu- 
per 888 

55 CLJ. p 814 note 68. 
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Possezsioa of goods by sSllear 
Provision in contract for sale that 
buyer was to furnish seller at least 
ten days before time for shipment, 
complete shipping Instructions indi¬ 
cated that paities did not contem¬ 
plate that seller should at all times 
have on hand in warehouse sufficient 
goods to fulfill contract but that he 
was to have at least ten days In 
which to make any delivery request¬ 
ed by buyer—Rice v. Schmid, 168 P 
2d 318. 25 Cal 2d 259 

41 US —Nottingham, eta. Co v 
American Coal Exporting Co.. D 
aNY.S6F2d 982. 

55 aj p 314 note 59 
Notioe or ahippiiig dJzsotlons 2&eld not 
waived 

N H.—Kann v Wausau Abrasives 
Co. 158 A 828. 85 NH. 41 
Tex.—Reagan County Purchasing 
Co V Big Lake Oil Co.. CivApp, 
106 SW2d 462. error dismissed. 

55 OJ p 814 note 59 [b] 

42. US—Amolt Corp v Stansen 
Corp. CAHl. 189 F2d 5 

Ija.—H^es Grain & Commission Co 
V King-Drake Co, 188 So 640. 
16 La.App 879 

NY.—Percy Kent Co v SUberstein, 
193 NTS. 498, 499. 200 AppDiv 
52. 

55 aJ p 814 note 60 

43. NY—Rushi V Frey & Horgan 
Corp. 8 NYS.2d 699. 256 App 
Dlv 822. 

44. NC—Hughes v Knott, 50 SR 
586. 188 NC 105 

i 55 C J p 814 note 61. 
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tion^5 and of the buyer's readiness to receive the 
goods So, where delivery is F O B car at the 
place of shipment, the buyer is the first actor and 
must give the necessary directions,i)ut if delivery 
is to be F O B cars at the point of destination no 
directions are necessary If the time or place of 
delivery is at the seller's option, it is his duty to 
give notice of the time or place, or both, at which he 
proposes to deliver, before any obligation rests on 
the buyer to designate the ship 

Where the contract itself provides for the time®® 
or place®^ of shipment, or gives to the seller all 
mformation necessary for him to act,®^ no further 
designation or directions need be given. Where the 
buyer's failure to request dehvery entitles the seller 
to tender it withm a fixed period, the seller does not 
waive the provision by ^accepting a proposal for 
later delivery, where he repudiates such proposal 
before the time set.®® If the buyer is to furnish 
cars for goods purchased on an entire contract to 
dehver on or before a speafied date, he must give 
the seller reasonable notice of the amval of the 
cars, so as to enable the seller, by reasonable dili¬ 
gence, to complete the delivery on the agreed date ®^ 
Whether the contract calls for shipping instructions 
or notice to deliver is to be determined from the 
terms thereof, construed m accordance with the 
general rules®® If the provision for shipping in¬ 
structions is irreconcilable with other provisions, 
it is not enforceable ®® 


Quantity, quality, and character of goods Where 
the buyer is to designate the quantity,®7 or the 
quality, size, or stjde,®® of the articles to be deliv¬ 
ered, notice of such designation to the seller is a 
condition precedent to delivery On the other 
hand, where the contract specifies the kind and size 
of the articles, but gives the buyer the pniilege 
of specifying other kinds and sizes, the buyer is 
tmder no duty to avail himself of the pnvilege®® 
If the purchaser fails to exercise his option to select 
between different brands or ty’pes of goods, the 
seller may in good faith do so,®® and if he is at 
all times ready to deliver he may recover the pnce 

Agency contract Where a contract giving an ex¬ 
clusive agency for the sale of motor cars requires 
the agents to purchase a certam numbers of cars, 
and provides for delivery of the number called for 
by the agents "of any one or more of the models 
specified" m the contract, the agents are not re¬ 
quired to specify the cars they are to purchase 
until they have made sales and the buyer has m- 
dicated the kmd of cars desired 

Effect of buyer^s default The nghts of the seller 
on failure of the buyer to give shipping directions 
depend on the terms of the contract®® If the goods 
are to be delivered as ordered, failure to give di¬ 
rections warrants the seller m shipping without 
order ®® In any event the buyer’s default m this re¬ 
spect will excuse nonperformance on the part of the 
seller, as discussed mfra § 210. 


45. US—Christenson V Gorton-Pew 
Fisheries Co, CCJLSY, 8 F2d 
689 

N" T —Woolner v Hill 47 N T Super 
470 reversed on other grounds 93 
NT 676 

48. Del—Walton v Black, 10 Del 
149 

47. US—n S Smelting Co v 
American Galvanlslnff Co, DCLPa., 
236 F 596 

48. US—U 8 Smelting Co T 
American GaUanlzing Co, supra. 

56 aj. p 815 note 65 

49. Fa.—^Dwight V Fckert, 12 A. 
32, 117 Pa. 490 

50 U S.—Brunswig Grain Co v 
Anchor Grain Ca, CLCJLTex., 10 F 
2d 304 

55 cur p 815 note 67 

SI. US—Hiartfleld v Patton, Super 
Ark., 11 FCaaJMTo 6.158a, Hempst 

p 268 

56 KU. p 316 note 68 

88. KT—Seemaa v Cihaa. 1C. Scott 
Packing Co., 189 NTS. 944 
56 CUT p 815 note 69 

58. Ala.—Curjel v HUlett Go., 
73 So 938, 198 Ala. 609. 


54. He.—^Pinkham v Baynes, 68 A. 
642, 108 Me. 112 

55. OkL—Consolidated Flour Mills 
Co V Nunn. 254 P 10, 122 OkL 222 

55 CJ p 815 note 72 
‘<Soon as posslhle’* 

Where the only reference or In¬ 
dication in the contract as to when 
delivery Is to be made is the use 
of the phrase "soon as possible," the 
buyer must demand delivery in or¬ 
der to put the seller In default.— 
Craine, Inc., v (Platt, 49 K7S2d 
709, 711. 

56. NT—^Barkey v B. Brown. Inc.. 
186 NTS 144. 

65 cur p 816 note 73. 

67. Wash —Duhamel v Port Ange¬ 
les Stone Co, 109 P 597, 59 Wash. 
171, Ann.Ca8.1912A 1229 
65 ej p 815 note 75 

58. Conn.—^American Sugar Relbilng 
Go V Blake. 128 A. 528, 102 Conn. 
194 

55 a J p 316 note 76. 

59 US —American Tin-Plate Co v 
Trotter, aapa., 105 jr 478. 

90. NT—Storm v. Boaenlhal, 141 
NTS 839, 156 APpDiv 644. 
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Determinatloii of quantity of eadh 
type 

Under a contract which specified 
three types of material and prices 
thereof without designation of quan¬ 
tity of each type which seller was re¬ 
quired to furnish or buyer obliged to 
take, seller had right to Insist that 
buyer should, within the contract 
term, order such goods, although buy¬ 
er had alternative to choose between 
different tsnpes, and, where buyer 
failed to exercise right of selection, 
seller had right to determine in what 
manner the contract should be per- 
formed.-^aznes Talcott, In&, v 
Marshall Field & Co., 15 N T S 2d 846. 
affirmed 17 NTS2d 1020, 258 App 
Dlv 1045 

91. NT—Storm v Rosenthal, 141 
NTS 339, 166 AppDiv. 544 
68. Ga.—Overland Southern Motor¬ 
car Co v Hill, 89 S.F. 888, 145 Ga. 
785 

63. NT—Midland Linseed Products 
Go V Viall, 209 NTS; 672, 218 APP 
Dtv 92 

65 CJ p 316 note 81. 

84b Ga,—Cobb Lumber Co v Sunny 
South Grain Co, 136 SJL 759, 86 
GaApp 140* 



77 C J S 


SALES 


§ 138 


Notice not to ship Where a shipment is made j 
pursuant to a bu>er's ^erbal request, and prior to 
the receipt of notice from him not to ship, the 
bu>er cannot complain because of the shipment^^ 

e. Beqnisites and Sufficiency of Demand or 
Notice 

No particular form of words Is necessary In order to 
render a buyer’s demand or notice to deliver eufflcient, 
but It must be given within the time fixed by the con¬ 
tract unless delay Is waived A demand need not be ac¬ 
companied by an actual payment or tender 

No particular form of words is necessary in or¬ 
der to render a demand or notice to deliver sufficient 
to put the seller in default,nor need it be m 
wnting unless it is so stipulated,^" and an un¬ 
signed order may be sufficient where the contract 
does not require signature.^^ The bu>er is entitled 
to call for delivery in the maimer designated m 
the contract or in any legally equivalent manner 
However, a demand which calls on the seller to 
perform conditions not reqmred by the contract is 
msufficient.^® 

Where the contract is for delivery in installments 
as required by the bu>er, the bu>er must make de¬ 
mands at reasonable times^^ and for reasonable 


j amounts •- W here a statute prohibits the doing of 
business on Sunda>, a demand for deli\ery made on 
that day is a nullity A bujer*s demand for per¬ 
formance, together with a statement of intention 
to demand speaal damages for delay in perform¬ 
ance, has been held not to constitute a breach of 
contract"* 

Pc,* mcnt or tender accompany wg demand WTiiIe 
payment or tender of the pnee amounts to a de¬ 
mand,It IS not nece5sa*y that a demand should 
be accompanied hy an actual payment or tender, 
especial!\ w^hen the goods are not present for im¬ 
mediate delivery at the time demand is made,])ut 
it IS generally suffiaent that the buyer is read}' and 
willing to receive the goods and pay the price 

Time of demand or noHce Demand for dehiery 
must be made, and notice or shipping instructions 
gi\en, when required, wnthm the time fixed by the 
contract of sale"^ or other agreement of the par- 
ties^^ unless delay is waued.^^ If the contract does 
not defimtel} fix the time for demand, notice, or 
shipping instructions,^^ as where delneiy is to be 
made as ordered or specified, or at the option of the 
buyer,such demand, notice, or mstnictions must 
be given within a reasonable time unless such re- 


68. Iia.—Consolidatfid Hour Mills 
Oo V Dl Marco. 186 So 657, 18 La. 
App 292 

68. Ala.—Ooirptis Juris quotsd in 
Finklea v Garriric. 147 So 680 681. 
226 AUl 150 

Psmsafl ov iioilos lisld suAelsat 
U S —Distillers Factors CSorp ▼ 
United Distillers Products Corp., 
DC Conn.. 76 FSupp 48 
Ala.—Finklea v Garricl^ 147 So 680, 
226 Ala. 150 
65 CJ p816noU84 la] 

SmiuuiA or uot lo e lusuJBioleufe 
Del—National Commodity Corp v 
American Fruit Growers, Super, 70 
A.2d 28 

55 CJ p 816 note 84 [b] 

67. Ala.—Corpus juris gnoted lu 
Finklea v Garrick, 147 So 680, 681, 
226 Ala. 150 

55 CJ p 816 note 85 

68. US—BrUrlitwater Paper Go v 
Monadnock Paper Mills. D C Mass. 
68 F Sapp 714. affirmed, CCA.. 161 
F2d 869 

68 DeL—National Commodity Coip 
V American SVult Growers, Super. 
70 A.2d ^8 

Usadvaiutajs or dotrimsuA to seliss 
Any manner of delivery different 
from that spsclfled would not be le¬ 
gally equivalent if it would occasion 
appreciable disadvantage or detri¬ 
ment to the seller—National Com¬ 
modity Corp V American Bkoit Grow¬ 
ers. supra. 
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TO Tex.—Early-Foater Co v M. M. 

Graves CO, CivJLpp • 201 S.W 214. 
55 C J p 816 note 86 
7L US—^Frankfurt-Bamett Co v 
William Pnrm Co.. X T.. 237 F 21, 
150 CCJL 228 

TO. XC—Feigel v Carolina "Wood 
Products Co.. 143 SE. 186, 195 XC 
659 

55 C J p 816 note 88 

73. Minn.—Brackett v Edgerton, 14 
Minn. 174, 100 Am.D 311 

74. Okl—Consolidated Pipe Co v 
British American Oil Co., 21 P2d 
763, 168 OkL 17L 

76 Del—Barr v Logan. 5 DeL 53 
Ind.—Bradley v Michael, 1 Ind. 551 
76. Cal—Crosby v Watkins, 12 CaL 

85 

XT—Woolnerv Hill 93 XT 576 

77 Cal—^Donlon v Meyer. 169 P 
447 SSCaLApp 225 

55 C J p 316 note 93. 

7& R.I—Guilford V Mason, 48 A. 

386, 23 RI 422 
55 C J P 817 note 94 

78. DC—Steiner V U &,DC, 86F 
Supp 496. 

55 CJ p 317 note 95 
nme la of the es meao e of the con¬ 
tract.—Steiner v U S., supra—65 C 
J p 817 note 95 [a] 

Koss xesnltiag from Iscbss 
Buyer could not recover for loss 
suffered by reason of Its own laches 
as to giving of notice.—South Port 
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Corporation v P Olivier ft Sons, 158 
So 825. 179 La. 283 

8a Ark.—El Reno Mill ft Elevator 
Co V Robey, 75 SW2d 895, 189 
Ark. 117L 

Pa.—Duluth-Superior Milling Ca v 
Binenatock, 168 A. 56, 106 Pa.Saper 
822 

8L US—Crystal Paper Co v Rob¬ 
ertson, CCA.Oh]o, 289 F 15 
56 CJ p 817 note 96 

88. XT—Goodman v Goulard ft- 
Olena. 260 XTS 146, 145 Mlsc. 380 
Utah.—Salt Lake Wet Wash Laundry 
V Colorado Animal By-Products 
Co. 140 P2d 244. 164 Utah 385. 

55 CJ p 817 note 97 
avidenoe hSld to Show demsad within 
reasonahle thus 

US—^Distillers Factors Corp v 
United Distillers Products Corp., D 
CConn.. 76 FSupp 48 

83. Conn —Wonalancet Co v Ban- 
field, 165 A. 7S5 116 Conn. 582 
55 CJ P 818 note 98 
TWO and cinsJiaTf yeasrs held unrea¬ 
sonable.—Doehler Die Casting Co v 
Correct Measure Cow, 160 A. 772. 807 
Pa. 187 

I O pp o r tunity of seller to perfor m 
Contract giving buyer option as to 
delivery date impliedly required him 
to exercise option while seller had op¬ 
portunity to perform—Polich Trad¬ 
ing Co V Billings Hudson Terraplane- 
Co, 137 P.2d 661, 114 Mont. 446. 
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quirement is waived,*^ if the buyer does not order 
out the goods within a reasonable time, the seller 
IS under no obligation to deliver thereafter *5 

A demand or order for dehvery not made until 
after the expiration of the contract penod for de- 
livery,8® or, if made within such period, not made 
in time to enable the seller to comply with the con¬ 
tract,is insuflBiaent WTien goods are sold to be 
delivered on demand, and payment is to be made on 
a day certain, the agreements are independent,88 
and a demand, although not made until after the 
time for payment has elapsed, is sufficient to require 
delivery If the buyer’s conduct has led the seller 
to believe that dehvery within the contract time is 
waived, the seller is entitled to reasonable notice of 
a new dehvery date 

Notice by mad Where notice of readmess to re¬ 
ceive delivery is sent by mail, nothing being said as 
to the method of giving notice, the seller is not 
bound by such notice until actual receipt thereof, 
and IS not m default in making dehvery if he acts 
promptly thereafter 

Questions for jury What constitutes a reasona¬ 
ble time for making demand,^^ whether demand was 
made m time for shipment withm the period fixed,^® 
and whether the seller has waived his nght to have 
demand made within such period^^ are questions for 
the jury where the evidence is conflicting 

§ 139 -Circumstances Ezcumng De¬ 

mand, Notice, or Tender of Per¬ 
formance 

pemand, notice, or tender on the part of the buyer 


may be excused by various eircumetances, «e where it 
would be unavailing or the contract flxee a definite date 
for deiivery 

Demand, notice, or tender of performance on the 
part of the buyer, when otherwise essential to put 
the seller in default for nondelivery of the goods, 
IS excused where, if made, it would be uiiavailing,^® 
as where the seller acknowledges in advance his in- 
abihty to perform®* or has repudiated the con- 
tract,®7 although in such case it has been held that 
the refusal to perform must be explicit and posi¬ 
tive,®* and that a declaration by the seller to a 
third person that he would not be able to deliver 
IS msufficient®® If a valid tender is refused, the 
buyer is not obliged to make a second tender but 
where the buyer agrees to furnish secunty for the 
price he is not excused for failure to dehver the 
secunty on demand merely because he had previous¬ 
ly tendered it to the seller, who, at the time, dechned 
to receive iL® 

A demand or tender by the buyer is excused if to 
the knowledge of the buyer the seller has sold the 
goods to a third person,® or by assignment has put 
it out of his powder to dehver,^ or makes excessive 
demands for payment and refuses to accept the 
amount actually due,® or if the seller cannot be 
found.® No demand is necessary where the contract 
contemplates an immediate delivery,^ or provides for 
delivery "as soon as possible” or "at the earliest pos¬ 
sible date,”* or fixes a definite date for delivery, a 
readiness to receive the goods and pay the pnce 
being sufficient in the latter case.® Also a demand 
IS not necessary where the goods are deliverable at 


84. us —denburgh \ Welsh. C 
GLFa., S F Gas No 1,588, Baldw p 
831 

85. Utah.—Salt liake Wet Wash 
Iiaundry v Colorado Animal By¬ 
products Go, 140 P 3d 344, 164 Utah 
385 

88. DC—Steiner V U S.DC,36F 
Supp 496 

55 C J p 318 note 3 

87 Del—^National Commodity Corp 
V American Fruit Growers, Super, 
70 A.3d 28 

55 CJ P 318 note 4 

88. NT— Dot v Dey 8 Wend. 856 

89 NT —Dox V Dey, supra. 

9a NT—Barlsh v Brander, 180 N 
TS 447. 

91. Mich.—Burhans v Corey, 17 
Mich. 282. 

9ft. Ala.—Central Lumber, etc., Co 
V. McClure liumber Co , 61 So 821, 
180 Ala. 606 

^ C.—Helderman v Hartsell Mills 
Co, 135 SB 627, 192 NC, 626 


9a S C—Clinton Oil, etc., Co v Car¬ 
penter, 101 S B. 47, 113 S C 10 
94. S C—Clinton Oil, etc., Co v Car^ 
penter, supra. 

95 Ill—Rudln V Eling-Richardson 
Co, 148 NB 198, 811 HI 518 
55 C J p 819 note 14 

9a La.—Gallaspy v Ingersoll, 84 So 
510, 147 La. 103 
55 CJ p 819 note 15 

97 Idaho—Brown v Jones, 292 P 
285, 49 Idaho 797 
55 C J p 319 note 16 
BefWral to deliver 
A seller cannot claim that a con¬ 
tract to purchase was broken by the 
buyer in demanding delivery of the 
car before the agreed time, where 
the seller stated his intention to re¬ 
fuse to deUver, thereby relieving the 
buyer from further responsibility— 
Wettlngfeld v Neller, 186 N.T S 604. 

9a Md.—Sumwalt Zee. etc., Co v 
KniOkerbocker Ice Co., 77 A. 56, 112 
Md. 487 

55 CJ p 319 note 17. 
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99 NT—^McDonald v Williams, 1 
Hilt 365 

1 Mich.—Wright v Dwight, 177 N 
W 209, 209 Mich. 678 
55 C J p 819 note 18H 
a Ky —Dills V Dougherty, 6 Dana 
253 

a Mass —^Lafrance v Desautels, 114 
NB. 312, 225 Masa 824. 

55 CJ p 319 note 19 
4. NT—Woolner v Hill, 98 NT 
576 

a lU —^Rudin V Klng-Richardson 
Co, 143 NB. 198, 311 Ill 518 
a Ind.—Mathis v Thomas, 101 Ind. 
119 

ILL—Guilford v Mason, 48 A. 886, 22 
ILL 422 

7 Ga.—Freeman v Dunn, 107 SB 
495,27 Ga^pp 82 

a Minn.—HJorth v Albert Lea 
Mach. Co, 172 NW 488, 142 Minn. 
887 

a La.—EinseU v Kohlman, 126 So 
257, 12 LaJLpp 575 
55 C J P 818 note 48 
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the seller’s option It has been held that, where 
delivery is to be made FOB cars, shortly after 
a specified date, it is the duty of the seller to load 
the cars withm a reasonable time, without demand 
on the part of the buyer 

On the other hand, it has been held that where 
goods are sold to be deli\ered as ordered, wathin a 
specified time, the fact that the seller has outstand¬ 
ing during such penod similar contracts to delner 
to others more goods than he has on hand at an\ 
time durmg the life of the contract does not excuse 
failure of the buyer to order out the goods con¬ 
tracted for 12 So lie fact that the seller of goods for 
future delivery pending shipping instructions was 
cariying the goods at an agreed charge does not 
relieve the buyer of his duty to comply w-ith re¬ 
quests for shipping instructions 12 Wliere, m an 
action for a breach of contract for the sale of 
goods, the seller showed that he offered to deliver, 
but was prevented by the buyer’s refusal to ac¬ 
cept, and the buyer showed that the seller refused 
to allow the buyer to inspect the goods w’hen offered, 
the question of a tender of the price w^s not in is¬ 
sue 

Insolvency of the seller does not necessarily ex¬ 
cuse demand or tender 

Determination of amount due A tender of the 
pnce IS excused if measurement is necessary to de- 
termme the amount due and it is not made within the 
time speafiedi® 

§ 140. Readiness to Dehver and Notice 
Thereof 

a. Ability and readmess to delner 
b Notice 


a. Ability and Readiness to Deliver 

Ordinarily a seller performs his contract by being 
able, ready, and willing to deliver according to the terms 
of the contract. In order to put the buyer in default, he 
must be In a position, or show a readiness, to perform, 
unless the buyer has repudiated the contract before time 
for delivery 

In order to put the bu>er m default, the seller 
must be in a position to perform or show a readiness 
to do so,i^ unless the bu>er, by his owm failure, has 
rendered it impossible for the seller to comply 
The fact that the buyer has repudiated the contract 
before time for delnery, or has refused to accept 
the undelivered portion of the goods, does not 
relieve the seller of the requirement that, m order 
to recover, he must have been able to perform on 
his part,^® fully and completely ,2® but after such 
repudiation or refusal it is not necessary for the 
seller to be prepared and hold himself m readiness 
to perfonn.21 

Wliere the goods are to be delivered before a 
specified date, at the convenience of the bu>er, it is 
not necessary' that the seller should have all the 
goods on hand ready for deliver> from the date of 
the contract to the date specified,2® nor is it neces¬ 
sary that he should have goods on hand, aiailable 
for delivery, until the buyer has complied with 
conditions precedent ,23 and if the bu>er fails to 
comply w'lth such conditions a subsequent sale b> 
the seller of the goods with which the latter m- 
tended to carry out the contract will not relieve the 
bujer from liability for his breach 2® 

Ordinarily, the seller performs his contract by 
being able, ready, and wnllmg to dehver in ac¬ 
cordance wuth the terms of the contract,^® although 
actual delivery is prevented by the buyer’s failure 


la NTT—^Brooklyn Oil Refinery v 
Brown, 88 HowPr 444 

11 Wash.—Sussman v Gustav, 186 
P 882, 109 Wash. 460 

Ifi. Ala.—Scruggs v Biddle, 84 So 
641 171 Ala. 850 

18. ns—^Brunswig Grain Go v 
Anchor Grain Co, C CA.Tex., 10 F 
2d 804 

lA Ark.—^Felsberg v Moore, 106 S 
W 197, 84 Ark. 899 

15. Pa.-^pratt v Meitfiiants, etc., 
Nat. Bank, 7 A. 98. 4 Pa.Ca8 107 

le, Ohio —liowry v Barelli, 21 Ohio 
St 324. 

17 Ala. O orp m juris cited in 
Geneial Mills v Carter, 198 So 
808, 804, 29 AlaApp 299 

Utah.—Ccwphell v Glen Bros-Rob¬ 
erts Piano Oo, 48 P 2d 556, 87 Utah 
294. 

55 CLJ* p 820 note 25. 


Seller’s contract witti manuxactnrev 
Where seller relied on contract 
with manufacturer for supply of 
goods to he sold, unimportant \arl- 
ances in offer and acceptance creat¬ 
ing contract would at most make con¬ 
tract voidable, and would not excuse 
buyer from performance of sale con¬ 
tract on ground that seller was not 
ready, willing and able to perform, 
where buyer canceled sale contract 
prior to possible avoidance of manu¬ 
facturer’s contract to supply goods 
to seller, seller at that time was 
readv willing, and able to perform 
regardless of alleged la6k of enforce¬ 
able contract with manufacturer, and 
hence buyer 'a as not excused from 
performance —Stolteben v General 
ToodB Corp, DCLNT, 79 FSupp 228 
18. Ala.—^McGk>win Lumber etc, Co 
V Camp Lumber Co. 77 So 488. 16 
I A1..APP 38> 

119. CaL—Southern Pac Milling Co 
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V BlUiwbadc Stock Fkrm. 122 P 
2d 650, 50 CalApp 2d 79—Dickey v 
Kuhn, 289 P 242, 106 CalApp 300 
8a Ky—Long v Reiss, 160 SW2d 
668, 290 Sy 198 

SL US—New England Oil Corp v 
Island Oil Marketing Corp., CCA. 
Via.. 288 F 961. certiorari denied 
44 set 7, 263 US 703. 68 L.£d 
514 

r 55 C J p 820 note 27 
88. HI—^Franklin v Xrum, 70 Til 
App 619 affirmed 49 NE. 518 171 
Ill 378 

83. Mich—Cate v Michigan Coffee 
' Co 201 NW 477 229 Mich. 867 
, 55 C J p 320 note 31 
'84. Mich—Cate V Michigan Coffee 
Co., supra. 

85. Ala.—Corpus juris oited In 
General Mills v Carter, 195 So 
303 804, 29 Ala.App 299 
55 C J p 820 note 83. 
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to perform 26 and the fact that he did not ha\e the 
goods at the time the contract made is immate¬ 
rial, if he was able to procure them ,27 nor is it 
material that he “cames ’ materials in a form from 
which the article contracted for ma> be prepared.26 

On the other hand, if the seller is unable to per¬ 
form,26 as where he has sold the propert 3 to a 
third person,20 there is a breach of his contract, 
and his right to enforce the payment of the purchase 
pnce thereupon fails 2i The fact that stocks or 
bonds which are the subject of a contract of sale 
are pledged to secure liabilities of the seller ^oes not 
show his inabihtj to per form,22 especially when 
large quantities of the property are for sale and 
buyers are few 26 The seller’s mabihty, b> reason 
of a sale of his business, to perform a contract for 
the manufacture and sale of goods at his place of 
business, does not preclude performance elsewhere 
if, under the contract, he has a reasonable time in 
which to perform 24 The intention of the seller to 
cancel the contract is a fact to be inferred, not from 
his commumcations alone, but also from his acts 22 

Evidence The presumption is that the seller has 
the propert} on hand and read^ to deliter, in the ab¬ 
sence of evidence to the contrao General rules 
as to weight and sufficiency of evidence are ap¬ 


plicable in determining whether or not the seller 
was readj, able, and willmg to perfonn.27 The fact 
that the seller, a corporation, was dissolved and its 
selling agency* canceled prior to the ultimate date 
on which the bujer could demand delivery did not 
conclusnety show the seller’s inability to deliver*® 

Question for jury Whether the seller was able, 
willing, and ready to deliver is a question of fact for 
the jur}' where the e\idence is disputed.** 

b Notice 

A teller must give notice of hit readiness to deliver 
If he has agreed to do to, If there Is uncertainty at to the 
time or place, or If delivery Is to be at his option No¬ 
tice must be given within the time fixed by contract or. 
If none Is designated, within a reasonable time. 

The seller must give notice of his readmess to 
deliver if he has agreed to do so,^* or if there is 
uncertamty as to the place^i or time** of delivery, 
or if delnery is to be made at the option of the 
seller,** and unless such notice is given the seller 
cannot claim a breach of contract if the purchaser 
IS not readj to, and does not, receive the goods when 
thc> are tendered.** However, a sufficient notice 
will fix the liability of the bu 3 "er ** 

Time of notice Notice must be given withm the 
time fixed by the contract,** or, if no time is desig- 


se. Tex.—^Burleson v Suaarland In¬ 
dustries. Civ App 240 SW 669. af¬ 
firmed, Com^\pp 255 SW 165 
S$ CJ p 320 note 33 

ser Mich—Thick v Detroit, etc.. R. 
Oo 101 XW'' 64. 137 inch. 708. 109 
Am.SH. 6M 

Sesaoaahla time to proenxe 

One contracting to sell goods urhlch 
he does not own is allowed reasonable 
time after pairment therefor b> ouyer 
to purchase them but must ha\ e 
some interest therein and cannot 
commence to acquire goods for first 
lime when buyer tenders purchase 
price—^Patty v Berryman. 212 P2d 
9J7. 95 CftLi^p 3i 159 

SSL US—Bisbee Linseed Corpora¬ 
tion V Paragon Paint & Vamiah 
Corp.. C.CA.XT. 96 P2d 464 
Talnseed oQ available from flaxaeed 
US—^Bisbee Linseed Corporation v 
Paragon Paint & Varnish Corp, su¬ 
pra. 

fl9u Cat—Cole ▼ Swanston. 1 CaL 51. 
52Am.D 288. 

Utah.—Campbell v Glen Bro8.-Rob- 
erts Plano GOm 48 P Sd 558; 87 Utah 
394. 

SO. Arix.—Consolidated Xat. Bank v 
Giroux. 158 P 451. 18 Axis. 253 
5SG.J p 321 note 36. 

31. GWL—VcDonnan ▼ Ifoody. 122 
PJtd 639. 59 GalJlpp.2d lS6w 


38. XT--Stokes V Mackay. 41 XB. 
496. 147 X r 223 

38. Cal—^Hanson v Slaten, 33 P 
266 98 Cal 377 

34h Mass—Tirrell v Anderson, 188 
X E. 569. 244 Mass 200 

35. Pa.—^Lloyd t Kelly. 196 A. 655, 
ISO Pa.Super 31 

36 Mo—Brown v Trinidad Asphalt 
Mfg Co.. 109 3 W 22, 210 Mo 280 

37 Svldenoe held snIBolent 

To show seller's readiness, ability, 
and willingness to deliver or per^ 
form 

US—PVuit Growers' Express Co v 
Plate Zee Co., G.CA.Xa. 69 F2d 
605, certiorari denied 53 SCt. 91. 
287 U S 642, 79 L.Ed. 556 
Cal—^Rice v. Schmid, 153 P2d 318. 
25 CaL2d 259—Southern Pac. Mill¬ 
ing Co V BllUwhack Stock Farm, 
122 P 2d 650, 50 Gal App 2d 79 
Mo—Ca\ene&8 v JopUn Cement Co., 
App., 69 SW2d 1097 
55 C J P 821 note 42 £a]. 

IMdenoe held insnSeleBt 

(1) To show seller's readiness and 
ability to perform. 

Conn.—Remington Arms Uhlon Me¬ 
tallic Cartridge Co v Qeynor Mfg 
Co., 120 A. 672 98 COnn. 72L 
XT—Cohen v Wood. 212 NTK 31. 
214 APP Dir 176. 

(2> To ahow that seller was not 
continuously able, ready, and willixxg 
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to deliver—Dwares v Clifton Tam 
Mills, 16 A.2d 601, 65 R.L 47L 
38. XT—Robertson v Heights 

Flint Co, 215 XTS 264, 127 Misc. 
48 

39 Va.—Xorfolk Hosiery eta, MUls 

V .Etna Hosiery Co., 98 S B. 43, 124 
Va. 221 

56 C J p 321 note 44 

40 Mass —Quarles t George, 23 
Pick. 400 

55 CmT p 321 note 45 
XTotloe not required under eontzaot 
DC—Steiner v U S., DO, 86 7 
Supp 496 

41 XC—Williams v Johnston, 26 
XC 233 

55 CJ p 321 note 46 

48. Or-Hurst v HUl. 188 P 973, 
96 Or 811 
55 CJ P 821 note 47 

43. XM—Culp V Sandoval. 159 P 
956, 22 XM. 71. LJEtA.1917A 1157 

55 CJ p 321 note 48. 

44. USw—Robert P Hyams Coal Co 

V corona Coal Co, CCLAJUg, 18 
F2d 412 

56 CJ p 822 note 49 

45. Wash.—Meeker v Johnson. 82 P 
772. 84 P 148, 5 Wash. 718 

55 CJ P 322 note 60 

48. XT—Fowler V Rlgney, 5 Abb 
Pr.XS 182 
55 CLJ p 322 note 51. 
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nated, within a reasonable time-*^ If notice is 
given in due tune, but, through the buyer’s fault, is 
not received until after the time limit, the buyer 
cannot complain 

Excuse for failure to give notice Where goods 
are to be delivered at specified times for loading 
into vessels which the buyer fails to provide, he is 
not entitled to notice of the seller’s readiness to 
dehver,^® and a contract provision for notice is 
rendered ineffectual where the bujer goes to the 
place of delivery, inspects the goods, and refuses to 
accept them.®® 

§ 141. Tender of Delivery or Offer to Per¬ 
form 

a. In general 
b Sufficiency in general 

c. Time and place 

d. Identify and condition of goods 

e. Quantity and quality of goods 

a. In. General 

A tender of the goods by the teller may be required, 
or the necessity thereof may depend on the provisions of 
the contract of sale A sufficient tender fixes the buy- 
■er*s liability 

Where there is no speafic requirement of tender 
in the contract of sale, the law does not require 
tender to be made unless necessary to put a party in 
default ,®1 but a tender, or offer by the seller to 
perform his part of the contract of delivery of the 
goods, may be necessary®^ Where a tender is 
necessary, the goods are at the nsk of the seller 


until tender is made,®® and in the absence of a 
sufficient tender the seller cannot recover for stor¬ 
ing and insunng the goods not deh\ered.®^ If the 
tender is suffiaent, it fixes the hability of the 
bu>er,®5 on the other hand, it has been held that a 
tender or offer, without actual or constructive de¬ 
livery, is not such a complete performance of the 
contract on the seller’s part as to entitle him to the 
entire contract price when the tender is required.®® 

The necessity of tender may depend on the pro- 
\’isions of the contract of sale ®7 Thus, where the 
bu>er IS to designate the time®* or place®* of de¬ 
livery, or has the duty of making a defimte call for 
shipment before the seller is obhged to deliver,®® 
a formal tender by the seller is unnecessary Fur¬ 
ther, since the place of the seller’s business is the 
place for delivery where no place is designated, as 
discussed infra § 143, a tender of delivery is not 
necessary to render the bu>er hable when he fails 
to call for the goods ®^ 

When the bu}er is m default by reason of not 
having requested delivery of the goods within the 
contractual penod, there is no need of a tender,®* 
so, w'hen the contract provides that the goods shall 
be delivered as ordered from time to tune, all of 
them to be ordered by a certain date, the seller is 
not required to tender unordered goods on the last 
day ®* If the seller attends at the place of delivery 
and the buyer does not appear, a formal tender is 
not necessar> ®^ ^^^ere the seller has shipped the 
goods with notice to the buyer of their probable date 
of arrival at the dock where the buyer was obhged 


-47. Ky—McNairy v Bishop, 8 Dana 
150 

56 CJ p 822 note 62 
-SS. CaL—A. Wldemann Co v 
Dlgaes, 181 P 882. 21 Cal App 843 
•49 Mo—^Bird V Fox. APP, 198 S W 
941. 

50. Or—Wigan v La FoUett, 166 P 
679, 84 Or 488 

-6L DC—Steiner V U S,DC,86F 
Sapp 496 

acatnal and oonensrent oUlgatloas 
Where obUgations of parties are 
mutual and concurrent, in order to fix 
liability of buyer the seller must of¬ 
fer to perform on his part by an actu¬ 
al tender of performance.—Foster v 
Montgomery Ward & Oo., 168 P3d 
888 24 Wa8h.2d 248 
'Vbiider before oause of aotton. arises 
Under contract for sale of growing 
-crop, providing that picking and haul¬ 
ing should be done as directed by 
buyer, there was no duty resting on 
seller to tender before cause of action 
“for breach of contract arose, since 
buyer could not remain silent and 
then profit by its own wrong—Tillis 


V Western Fruit Growers, 118 P2d 
267, 44 CaLApp 2d 826 

5a. N C —Corpus juris cited in 
Troitino v Goodman, 86 S E.2d 377, 
288, 226 N a 406 
65 C J P 822 note 67 

63. La.—Blackman v Hoey, 18 La 
Ann. 28 

54, Ill—^Bond V Duntley Mfg Co 
196 BlJ^pp 576 

55. US —Hartford City Paper Co v 
Enterprise Paper Co, D C Pa., 86 F 
Supp 649 

Wash.—Foster v Montgomery Ward 
& Co, 168 P2d 888, 24 Wash.2d 
248 

55 C J p 822 note 62 
Value only to buyer 
On tender of fruit can labels in ac¬ 
cordance with contract, title passed 
to buyer, since such labels, by their 
very nature, could be of value to no 
other person, and have no salvage 
value.—Taormina Corp v Internal 
tional Plashing Card & Label Co, Tex. 
CivJkpp., 164 SW2d 949, error re¬ 
fused. 


56 Ey—Webber v Minor, 6 Bush 
468, 99 Am.D 688 

57 Ala.—Hallett Mfg Co v Curjel, 
67 So 995, 191 Ala. 872 

Del —Corpus Juris cited in National 
Commodity Corp v American Fruit 
Growers, Super., 70 A.2d 88, 86. 

58; NY—Schaffer v Vandewater, 
146 NTS 769. 160 AppJDlv 808 

59 N Y—Hunter v. Wetsell, 84 N Y 
649. 88 Am.R. 544. 

60; Del —Corpus JUzis cited in Na¬ 
tional Commodity Corp v Ameri¬ 
can Fruit Growers, Super, 70 A 2d 
28, 86 

6L NY—Scott V Miller 99 NTJ3 
609, 114 App Div 6—^Halvordson v 
Grossman, 107 NYS 627 

68. DC—Steiner V U S. Da, 36 F 
Supp 496 

63. Ga.—Helmer v Wilson, 128 S E. 
901, 82 GaJlpp. 486 

64. E:y—McNairy v Bishop, 8 Dana 
150 

I 65 CJ p 828 note 70. 
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to receive them, failure of the bu>er to be present 
to receive the goods excused the seller from making 
an actual tender b> transporting the goods intact 
to the bu>er*s place of business The seller is 
under no obligation to make a tender at a pnce less 
than that contracted for by the buyer 

Evidence The general rules of e\idence are ap¬ 
plicable m determining the sufficiency* of the e\i- 
dence to pro\ e a \alid tender 

h Snffiaeiu^ in General 

In order to be effective, a tender mutt comply with 
the provftlone of the contract and etatutee applicable 
thereto and be unconditional The nature of the goods 
may be such as to excuse actual physical tender 

In order to be effective, the tender must be suffi¬ 
cient in form and substance^^ and comply with the 
provisions of the Uniform Sales Act^^ or other 
statutes It must also conform to the terms of 
the contract,*^ and where goods are to be shipped 
during a certain month a tender of goods shipped 
before*2 or after^3 that time is not a good tender, 
but the tender is sufficient if the goods tendered 
were shipped dunng a designated month even 
though they were loaded and bills of lading issued 
the preceding month.74 

The tender must be unconditional,*^ although a 


tender coupled with a demand for the purchase 
pnce is suffiaent^^ A suffiaent tender may be made 
in some cases by requests to the buyer for shipping 
directions or instructions as to delivery,thus, 
where the seller mforms the buyer that the ware¬ 
house at which the goods are to be delivered is un¬ 
able to receive them, and he waits a reasonable 
time thereafter for the buyer to furnish a place 
of delivery without additional labor or expense, 
there is a sufficient tender Where bulky prop¬ 
erty is to be delivered in installments and the seller 
tenders delnery of the first installment, he may use 
the identical property m tendering dehvery of the 
second installment.^^ 

Necessity of physical tender If the goods are so 
bulky and ponderous, or of such a nature, that ac¬ 
tual physical tender is impossible, an offer to de- 
hver IS a substantial performance,^^ or the tender 
may be symbolic, as by a tender of a sample of the 
goods*i or of a ^warehouse receipt,*^ but a mere 
readiness to deliver a warehouse receipt at the 
buyer’s place of busmess, in his absence, and wnth- 
out showing that the seller had the goods in 
store,^^ or that such receipt is genuine and the goods 
not subject to charges,^^ is insufficient 

Wavier and estoppel The buyer may waive, or be 


65. 17 S—^Lasrerloef Tradlnsr Co v 
American Paper Products Co. OC 
A.Ind 291 F 947 certiorari denied 
44 sot. 84. 263 US 706, 68 L.Ed. 
516 

ee. Miss —Gardner v Reed, 42 So 2d 
206 207 Miss 306 

67 Cal —Cossins v Hershel Califor¬ 
nia Fruit Products Co, 2S4 P 1038, 
108 Cal 4pp 524 

55 CJ p 323 note 75 

Bvldencs lield snffiolesit 
To show tender 

Cal—Stewart v San Fernando Re¬ 
fining Co, 71 P2d 1118, 22 Cal.App 
2d 661. 

Ga.—Atlanta Chemical Co v Hardin 
Bag Co 176 S E. 772 49 Ga App 
748, followed in Atlanta Chemical 
Co ^ Hardin Ba^ & Burlap Co, 
176 S£L 776, 49 Ga.App 755 

55 CJ P 323 note 75 [a] 

68. Mo—Central Flour Mills Co v 
Gateway Milling Co., App, 213 S 
W 131- 

56 CJ p 323 note 77. 

VsnAwp snfloisttt 

US—^Le\y-Ward Grocer Co v Lam- 
born, CCA^Ind. 69 F2d 723, cer¬ 
tiorari denied 55 S.Ct. 79, 298 US 
567 79 L-Ed. 666 

Or—Otto Seidenbersr. I&e., v. Tant- 
fest, 64 P 2d 534, 155 Or. 420 

Ssomid tender after refusal of ia- 
snffloleat one 

Wliere seller violates contract by 


making tender of goods not conform¬ 
ing to contract because of inferior 
grade and therefore refused he can¬ 
not within time provided for per¬ 
formance or time extended therefor, 
make second tender of delivery bind¬ 
ing on buier—Simon v Baltic Amer¬ 
ican Feed Corporation, LaA-pp., 152 
So 107 

ZasimuLoe in w r on g name 
Insurance of goods in transit In 
seller's name Instead of bui er’s name 
as required by contract, held not to 
bar recovery of price, where they ar- 
rhed safely and were tendered to 
buyer intact and latter repudiated 
contract before shipment.—^Bonan v 
Pacific Orient Co, 34 P2d 1064, 140 
CalApp 68 

68. NY—Robinson v All-Lite Sales 
Co, 202 NTS 260 
55 C J p 323 note 78 

70. Ga.—Smith v Herrison, 106 S B. 

191 26 GaApp 325 
55 CJ P 323 note 79—7 CJ p 929 
note 4 [cl 

7L CaL—U S Trading Corp v 
Kewmark Grain Co., 205 P. 29, 56 
Cal App 176 
65 C J p 323 note 80 

nailing for paysasat of more than doe 
La.—Kaplan Rice Mill v Baltic 
American Feed Corporation, App, 
152 So 105 
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78. N T —Goldenberg v Cutler, 178 
NTS 522, 189 AppJDiv 489 

55 CJ P 324 note 81 

78. NT—BOll V Blake, 97 NT 216 
74. Okl—Walker v Alexander, 173 
P 439, 70 OkL 186 

56 C J p 324 note 83 

76. La.—Simon v Baltic American 
Fbed Corporation App 152 So 107 
55 C J p 324 note 84 
76. Mo—^Turner Looker Liquor Co 

V Hindman, App, 233 SW 1076, 
affirmed 250 STV 388. 298 Mo 61 

55 CJ p 324 note 85 

77 NT—Gourd v Healy, 99 NE. 
1099 306 NT 423 

56 C J p 324 note 86 

78. Wash.—Fanners* Grain, etc., Co 

V Lemley, 178 P 640, 181 P 868, 
105 Wash. 508 

78 Ala.—Curjel v HUlett Mfg Co, 
73 So 988 198 Ala. 609 

55 CJ p 324 note 88 

86. Mo —Central Lumber etc, Co v. 

Reibum, App, 195 SW 576 
55 C J P 324 note 89 
8L Mo—Midland BL Co t Cleaiy, 
56 MoApp 268 

88. Csl—A. Wldemann Co v Digges, 
181 P 882. 21 CalApp 342 
65 CJ p 324 note 91 
88. ni—McPherson v Gale. 40 lU. 
368 

84. IIL—McPherson v. Hall, 44 ill 
264. 
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estopped to raise objections to, the sufficiency of a 
tender unless they are made at the time,^^ as where 
his refusal to accept the goods is based on a ground 
other than the insufficiency of the tender So, 
'where the sole objection to a tender was that no con¬ 
tract existed, objection that tender w^as not made 
within a reasonable time was waived^? 

An invalid tender nvay he cured by a subsequent 
tender seasonably made 8® 

Question for jury Whether a sufficient offer or 
tender has been made is for the jur> where the facts 
are in ch^ute 8® 

e Time and Place 

The teller must make tender at the time and place 
mentioned In the contract, but failure to tender In time 
Js waived by the buyer’s acceptance of the goods 

A tender by the seller must be made at the time 
i^rxA place mentioned m the contract.8® Where the 
seller fails to dehver m accordance wnth the con¬ 
tract and the buyer makes formal demand for de¬ 
livery, accompanied by a tender of the pnee, the 
latter is not legally bound to pay any attention to 
an offer to deliver made after commencement of 
an action by him for breach of contracL^i An 
agreement to dehver a portion of the goods withm a 
certain time if demanded, and the remainder within 
^ certain time thereafter, if called for, is not per- 
iormed by havmg the goods ready for delivery with¬ 
in the time specified, if no demand is made for de¬ 
livery at that time.88 

Where, after an offer to deliver, the time of dehv- 
ery is extended, there must be a new offer in order 
-to put the buyer m default ,88 and where the ex¬ 
tension is for an indefinite time the seller must 
tender delivery within a reasonable time 8^ Tender 


of goods at too early a date will not preclude a 
further tender 85 

Waiver of delay Failure to tender the goods in 
time IS wraived where the buyer accepts thcm,86 

d. Identity and Condition of GkK)d8 

The goods or articles tendered must correspond to the 
description In the contract of sale and be In proper con¬ 
dition for delivery 

Wliere specific articles are sold, the articles ten¬ 
dered must correspond with those described m the 
contract of sale,87 and a tender of different ar¬ 
ticles is insuffiaent although they are of a grade 
equal or superior to those contracted for 88 Where 
no specific articles are sold, but the contract is to 
deliver a number of trees of a specified kind, to be 
subsequently grown, a tender of any trees answer¬ 
ing the description in the contract is a compliance 

therew,ith.88 

The goods offered must be m proper condition for 
dehvery,^ and in such shape as will not devolve ad¬ 
ditional labor and expense on the buyer,8 and, if 
part is damaged, the seller must separate the un¬ 
damaged from the damaged and tender the former 8 
A letter from the seller to the buyer after the lat¬ 
ter’s rejection of an offer to deliver goods, a part of 
%vhich were damaged, stating that he was willing to 
dehver additional goods in good condition, or would 
deduct the amount of that damaged from the con¬ 
tract pnc!e, IS not a sufficient tender of perform¬ 
ance-^ 

e Qnainity add Quality of Ooodg 

The tender must be of goods of the proper quantity 
and quality 

The tender must be of goods of the proper 
quantity® Likewise, the goods must be of the 


85- NT—H^den v Demets, 58 NY 
42S—Drucklieb v Universal Tobac¬ 
co Co., 94 N T S 777, 106 App Dlv 
470 

86. US—Brie Food Products Co v 
Interocean Mercantile Corp, C C A 
Ohio, 299 F 71 
65 C.J p 824 note 95 
87 Ga.—Chatham Ice Cream Co v 
Sakakeeqy- 118 S B. 558, 29 GaApp 
768 

'88. Mass—Mann v Bastem Sugar, 
etc., Co, 188 NB. 244, 244 Mass. 
100 

55 C J p 825 note *97. 

'*88. Ala.—*CurJel v Hallett Mfg Co, 
78 So 938, 198 Ala. 6^9 

55 C J p 826 note 98 

90u ITS—Hatch V Standard OH Co, 
Mich., 100 US 124. ^ Ii.Bd. 664. 

56 C J p 226 note 99 

Wlisre date jut jpasmMit la post¬ 


poned, the- seller generally must ten¬ 
der goods and demand payment on 
the date fixed for performance or a 
reasonable time thereafter, but such 
general rules may be modified by the 
intention of the parties—Cochran v 
Posey, 25 A2d 733, 148 Pa.Saper 492 

91. Wash.—Sussman v. Gustav, 199 
P 282, 116 Wash. 276 

92. N H.—Chase v Flanders, 2 NJO. 
417 

93. WIs —Oehl v Milwaukee Pro¬ 
duce Co., 98 N W 26, 116 Wis. 263 

94. NT—Kingston Braid Mills v 
Aboit 179 NT a 127 

95. HI.—National Importing, etc., 
Co V Bear, 286 IlLApp 426, re¬ 
versed on other grounds 155 NJBl 
348, 824 Ill 846 

96. Idaho —Emery v Langley, 1 
Idaho 694 


97 Cal—Fowler v Thomberry, 191 
P 940 48 CalJV.pp 276 

55 G J p 325 note 8 

98. Tex.—Uunovant v. Andersot^ 59 
SW 824, 24 Tex.CivApp 617 

99. N J —Parsons v Woodward, 22 
N J Law 196 

Im Miss —Odspiis Juris Mted. in 
Morel V Solomon, 85 So 2d 814, 815, 
203 Miss 856 

55 C J p 825 note IL ^ 

2. Miss—^Morel v Solomon, 85 So 
2d 314, 815, 208 Miss. 856 

8. Mass.—dark v Baker, 11 Mete 
186, 45 AmJD 199 

4. Tex.—B1 Paso Grain, etc., Co v 
Lawrence, Civ App., 214 SW 512 

8. Mo —Moran v Thurman Davis 
Grain Co, App, 226 SW 84. 

55 CJ p 325 note 13 
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proper quality but where articles sold are not 
intended for a particular, designated purpose, but 
for resale, tender of articles haMng among them 
a trifling amount of foreign or defectne matter is 
not insuflicient^ A tender of a large number of 
the speciiic kind of articles, with a proposal that 
the bu}er shall select the number purchased, is a 
substantial offer of performance if there is no 
matenal difference in the qjalit\’ of the articles 
tendered,^ especiall}* where such a tender does not 
de\oIve adc*tional labor and expense on the buj- 
er,® and it has been held that wrhere the seller, un¬ 
der a contract for the sale of certain descnbed 
cattle, purcnased other cattle in order to make up 
the quantity to conform to the estimate of the con¬ 
tract, the fact that the bu 3 er was not obliged to ac¬ 
cept such other cattle did not make the tender bad^® 
or rehe\e the bu 3 er of the obligation to accept as 
much of the herd as conformed to the contract.^^ 
However, if the contract requires the delneiy of 
goods of a specified qualit 3 % a tender of a larger 
quantity of different grades from which the pur¬ 
chaser might with great labor select the proper 
quantit 3 of the specified quality is not a sufficient 
tender 

Modified tender. A tender of too large a quantity 
may be made good by a subsequent teiider of the 
proper qtiantit 3 * 


I 142 -Waiver of, or Excuse for, Failure 

to Tender 

Acts or omissions of the buyer, as where he falls to 
comply with provisions of the contract or repudiates It, 
may excuse the seller from making tender or waive the 
buyer’s right thereto 

The acts or omissions of the bU 3 er may excuse 
the seller from making tender or v ai\ e the buyer’s 
right thereto,!^ as where the buyer fails to compb 
with provisions of the contract requiring him to 
specif 3 the size and st 3 le of articles wanted,^® or 
give directions as to the manufacture of goods^® or 
as to their shipment or delivery Since the lavi 
does not require the doing of a vain thing,no 
tender is necessaiy when the contract has been de- 
finite ]3 repudiated b 3 the bu 3 er,i® as by a refusal, 
or notice of refusal, to accept delivery if tendered,®^^ 
b 3 * insisting on delivery at a place other than that 
named in the contract,®^ b 3 * notice to the seller that 
the bu 3 er is unable to accept and pay for the 
goods,®® or b 3 ceasing to do business and putting 
the busmess into the hands of a receiv en®® 

A refusal of part of the goods when tendered in 
accordance with the contract relieves the seller 
from making further tender of goods to be sub¬ 
sequently delivered,®^ it being sufiiaeait to show that 
he is ready, able, and willing to comply with his con¬ 
tract®® Also, It has been held that where the 


Bnlu TUidgr Ktetabi 

3Iass— "Rock G’en Salt Co v Segal, 
ns XE. 289. 229 Mass 115 

55 CJ p 326 note 13 [aj 

8, Zjo.—S imon v Baltic American 
Feed Corporation. App^ 152 So 107 

53 CJ p 326 note 14 

7 Ohio —^Rlch V MaSkovlt^. 16 Ohio 
CirCLXS, 461 

& Wis—Hanson v MadJgan, 9 Wla 
146 

55 C J p 326 note 17 

9. Tex—Cox \ Early, Clv.App, 143 
S.\r 345 

IOl Tex.—^Armstrong v TTlUoagliby 
Ci\App. 251 SW 846. 

11. Tex.—Armstrong v Willoughby, 
supra. 

IS. Wls.—^Hoffman v King, 17 X W 
136. 58 Wls 814 

55 GLJ p 326 note 21. 

13. NT—Hawes v I^Lwrence, 5 N 
Y Super 193. 

ia» WaslL—Alaska Junk Co v Mc¬ 
Pherson - Fenstamaker - Whitehouse 
Go^ 218 P 195. 123 Wash. 254 

55 C J p 326 note 25 

15. U 8.—George Delker Oo v Hess 
Spring; etc., Co., Ky, 133 F. 647, 71 
CCJt 97. 


116. trs—Whitman v Namqult 
Worsted Co DCJELL 206 P 549, 
affirmed 221 F 49. 186 COA. 575 

55 CJ p 326 note 27 

17. X T —^Thomas Gordon Malting 
Go V Borteis Brewing Co, 100 N 
E. 461 206 XT 528 

53 G J p 826 note 28. 

18. Or—Otto Seldenberg, Inc., v 
Tautfest, 64 P 2d 584, 155 Or 420 

56 C J p 327 note 29 

19. U S.—^Bishee Linseed Corp v 
Paragon Paint & Varnish Corp, 
CCAJ7T, 96 !P2d 464 

Cal —^Dickey v Kuhn, 289 P 242, 106 
CalApp 300 

Ky—^Long v Reiss, 160 SW2d 668, 
290 Ky 198 
55 C J p 327 note 80 
Mejeotlon of poxtEoa of goods as de- 
fsettvs 

Rejection of portion of goods ten¬ 
dered under future delivery sale con¬ 
tract on ground that they were not of 
specified quality held not repudiation, 
relieving seller from making further 
tender —Arlington Peanut Co v 
Dozier, 161 8 E. 678, 44 Qa.App 436 

SO. Ala—Moss V Gulf States Steel 
Corporation, 140 So 402, 224 Ala 
410. 

856 


[Cal—Southern Pac. Milling Co v.. 
Billiwhack Stock Taim. 122 P2d 
650, 50 Cal App 2d 79 

XC—Clinton Cotton Mills v Gold¬ 
berg 163 SE. 455, 202 XC. 606— 
Wade V Lutterloh, 144 SR 694, 
196 NC 116—^Br^ant v Southern 
Box & Lumber Co, 185 SR 580, 
192 Xa 607—R T Wilson & Co 
V Levi Cotton Mills, 52 SR 250, 
140 XC 62 

Or—Otto Seldenberg Inc, v Taut¬ 
fest, 64 P 2d 534, 165 Or 420 

55 C J p 327 note 81. 

8L US—Oorpus JUzis quoted in 
Hogan V Barnett & Co, C.A.MO, 
179 F 2d 836. 838 

NT—Wester v Casein Co of Amer¬ 
ica, 100 XR 488, 206 NT 506, Ann. 
Cas.l9l4B 377 

88. Ky—Gaines v R. J Reynolds 
Tobacco Co., 188 SW 847, 171 Ky 
783 

55 CJ P 327 note 83 

88. HI—Anderson v Fan American 
Motors Corp • 232 DLApp. 27 

SL NT—Doelger v Battery Park 
Nat Bank, 194 NTS 582, 201 App 
Dlv 515 

55 CJ p 828 note 85 

85. Ala—Rosengrant v. Flnklea, 94 
So 548, 208 Ala 40L 
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contract of sale is to deliver a definite quantity of 
goods during a year’s time, a certain number of 
carloads to be shipped each month on orders given 
b> the purchaser, and the purchaser fails to give 
orders for a number of carloads, it is pnma facie 
not necessar> for the seller, m order to save him- 
self from being in default, to tender such carloads 
at the purchaser’s residence or place of busmess.^^ 
Where, ho\\e\ er, the repudiation of the contract is 
not acquiesced in by the seller,27 or the buyer *mth- 
draws his repudiation before the time set for per- 
formance,28 the seller is bound to tender perform¬ 
ance at the time fixed for delivery Where delivery 
IS tendered m accordance i\ith the terms of the 
contract, it is immatenal whether there is, as part 
of such contract, a trade custom excusmg tender, 
in certain circumstances, until the purchaser gi\es 
the seller shipping instructions 29 

§ 143 Place of Delivery 
a In general 

b Where place not designated 
c Appointment of place 
d. Dehvery by earner 

a. In General 

The intention of the perties at oathered from the 
terms of the contraet of sale governs with respect to the 
place of delivery, and, where the contraet specifies the 
place of delivery, a delivery at such place must be made 
in order to constitute performance on the seller’s parL 

Under a contract of sale which provides for de¬ 
hvery at a speafied place, a dehvery at sudi place 


must be made m order to constitute performance 
on the seller’s part and fix the liability of the buy- 
er,29 unless the provision is waived by the buyer, 
under the rules discussed mfra § 151, and it is 
not suffiaent that the goods are ready for delivery 
at another place near by 2^ So the place of “ship¬ 
ment,” when designated by the contract, is a condn 
tion precedent which must be comphed with in 
order to constitute perfonnance b 3 the seller 22 The 
mtention of the parties as gathered from the terms 
of the contract governs in determming the place of 
dehvery,22 and a provision for delivery at the buy¬ 
er’s place of business or residence may be inferred 
from the terms of a contract for the sale of goods 
“dehvered.”®* The fact that the goods are to be 
shipped to a particular place does not show that the 
seller is to deliver them at such place 25 Generally 
the fact that the goods are to be inspected or 
weighed at another place will not affect the rule ,25 
but the rule is subject to exception when the right 
to inspect carries with it the right to reject*^ or 
other circumstances render it necessary to construe 
the contract as providing for delivery at the place 
of inspecting and measuring 22 a contract to de¬ 
liver at a warehouse does not require the seller to 
put the goods in the wrarehouse29 and a contract to 
deliver gram at a specified city cannot be con¬ 
strued, as a matter of law, to require dehvery m 
elevators at such city 59 Likewise, a contract to 
deliver at a particular open dock has been held not 
to require that the goods be delivered “on” that 
open dock or that they be spotted there.51 Delivery 


SSL Pa.—Sellgman v. Beecher. 86 
Pa.Super 475 

a7. Conn—^Home Pattern Co v W 
W Mertz Co, 86 A. 19. 86 Conn. 
494 

as. Ca.—Southern Sawmill Co v 
Herzfield, 182 SSL 264, 86 Ga.App 
206 

as. Ga.—^Atlanta Chemical Co v 
Hardin Bag Co. 176 SB. 772, 49 
Ga.App 748, followed in Atlanta 
Chemical Co v Hardin Bag: & Bur- 
Up Co, 176 SB. 776, 49 OaJLpp 
765 

SOi XTS—Kokomo Steel, etc., Co v 
Bepublic of lEYance, C CJLInd., 268 
F 917, certiorari denied 41 SCt. 
820 264 U S 657, 66 L.Bd. 461. 

65 eXJ p 828 note 41« 

ax. Ind.—Kirkpatridk v Alexander, 
60 Ind. 96 

Tenn.—Clark v Cuson, 8 Head 65 

98. NY—Goldenberir v Cutler, 178 
NY a 622, 189 AppDiv 489 

88i Md.—^Zjanadowne Distillery v 
IHiffgan^s Distillers Products Corp, 
64 A.2d 727, 192 Md. 540 

56 CLJ p 828 note 45i. 


Besozt to Uniform Sales Act 
Where intention of parties, as ex¬ 
pressed in their contract of sale, is 
unambiguous as to place of delivery, 
such Intention governs, and it is not I 
necessary to resort to application of 
rules set out in Uniform SeJes Act. 
—^Lansdowne DistiUery v Duggan’s 
DlstiUers Products Corp, supra. 
Oontraots oonstrnsd gaasraUy 
Mo—Bills Gray Mill Co v Shep¬ 
pard. 222 SW2d 742, 859 Mo 506 
66 C J p 828 note 45 [aj 
Oontraots oonstmed as not Assignat- 
lag p l ace 

(1) Generally—EVuit Growers’ Ex¬ 
press Co V Plate Ice Co., GLCANC, 
69 F 3d 606, certiorari denied 53 S Ct. 
91. 287 U S. 642, 79 liBd. 666 

(2) In contract for sale of scrap 
steel at certain price per gross ton 
’’delivered Japan,” the quoted words 
referred merely to price and not to 
point of delivery or passing of title, 
which passed when scrap was load¬ 
ed in bhips and marine policies and 
title documents In buyer’s name 
were delivered to buyer and hence 
buyer could not recover alleged 
oveipaarment based on excess of 


shipping weights over weights at 

destination.—Boston Iron & Metal 

Co V Rosenthal, 156 P2d 968, 68 

CalJtpp2d 664 

84, Mo —Mayo v J Ik Price Broker¬ 
age Co, App., 218 3W 932 

65 CJ p 829 note 46 

85, Tex.—Robert McLane Co v 
gwernemann, CivApp., 189 S W 
282. 

86, Iowa.—Watson Coal, etc:, Co v, 
James, 88 NW 622, 72 Iowa 184. 

56 <XJ p 829 note 48 

Right of inspection generally see 
infra i 189 

87 NY—Lesser v Perkins, 4 NYS 
58. affirmed 25 NB. 952, 128 NY 
629 

sa Wash —Western Mill, etc., Co v 
Blanchard, 28 P 839, 1 Wash. 280 

89. Ey—Duckham v Smith, 5 T3. 
Mon. 872. 

40. US.—Cameron Mill, etc., Co v 
Chas F Orthwein’s Sons, Tex., 120 
F 468, 56 CCA. 618 

41. Or—Haynes v Douglas Fir Ex¬ 
ploitation & Export Co, 90 P2d 
761, 161 Or 538. 
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at the designated place is sufficient performance by 
the seller, e\en though the bu\er is not there to 
receive the goods ,^2 a seller performs his 

contract where he continues to ship installments of 
goods to the buyer’s business address without knowl¬ 
edge that the latter has abandoned such place of 
business 

If delivery at designated place ts impossible, 
through no fault of the seller, he ma} make the best 
delivery possible 

b Where Place Not Designated 

Subject to lome exceptions and quallflcatfons. It Is a 
general rule that, where the contract does not fix a place 
for delivery, delivery Is to be made at the place where 
the goods are at the time of sale 

In the absence of an> provision m the contract 
fiving a place for delivery, the general rule, whidi 
IS sometimes embodied m statute, is that the delivery 
shall be made at the place where the goods are at 
the time of the sale, and this will usually be the 
place of business of the seller,^^ or, if he has none, 
his residence,^^ or at the place of manufacture,-*® 
at least if the goods wrere not yet in existence at 
the time of the sale,^® or, as discussed infra sub- 
dii*ision d of this section, at the place of shipment 
if the goods arc to be delivered by earner, and the 
rule IS not changed by a requirement that the seller 
place the goods on cars and prepay the freight®® 
or by the fact that the seller has not the goods on 
hand at his place of business at the time of the sale. 


but has to procure them elsewhere m order to fulfill 
the contractIf the buyer is to remove the goods^ 
the place of delivery is the premises of the seller,®® 
and where goods are ordered through a foreign 
agent, and the custom of the trade makes the place 
of purchase the place of delivery, the contract wnll 
be so construed®® So if the buyer, without ob¬ 
jection, accepts a large portion of the goods at the 
seller’s factory, such act fixes that as the place of 
delnery in the absence of any provision in the 
contract®^ 

Where some of the articles delivered to the buyer 
are unsuitable, and others are ordered by the seller 
from the manufacturer, the buyer has a right to 
have the new articles delivered at the seller’s place 
of business, on returning to him those which are 
unsuitable ®® 

Exceptions to, and qualification of, rule To the 
general rule that in the absence of any designation 
of the place of delivery m the contract, the goods 
are delnerable at the place where they are at the 
time the contract w'as made, there are some excep¬ 
tions and cases to the contrary, depending usually 
on the circumstances of the cases ®® The rule does 
not apply where, by a custom of the trade®^ or a 
previous course of dealing,®® the goods are delivera¬ 
ble elsew*here, and where specific goods are, at the 
time of sale, in another place, to the knowledge of 
the parties, such other place is the place of deln¬ 
ery According to the judicial authorities on the 


42. XT—Dreyfus T Raritan Chem¬ 
ical Works, 176 NTS 614. 107 
ansc. 369 

43. Ga.—Lawyers Co-op Pub Co 

V Middlebrooks, 149 716, 40 

Ga^pp 856 

4A. XT—J H. LAbarre Co v Cross- 
man. 92 NTS 665. 100 AppDiv 
499. affirmed 77 XR 1189, 184 X 
T 586 

Pa.—Lockhart v Bonsall 77 Pa. 58 
4B. Cal—Robblns v Pacific Eastern 
Corp, 65 P 2d 42. 8 Cal 2d 241 
Ind.—GMff Brokerage Co v Joseph 
A. Goddard Co., 175 NE. 19. 92 Ind. 
App 284 

Tex.—Carpus Juris cited la Walker- 
Smith Co V Jackson, ClvApp, 
123 aw 2d 993, 996 
55 C J p 329 note 56 
Effect of general mis as to perfocm- 
aaoe of coatr a ets 

General rule that contract which 
does not provide to contrary is pre¬ 
sumed to be performable where it is 
made, or where part performance is! 
to be had, does not modify statutory j 
and common-law rule that personal 
property ia normally deliverable at 
place where it is located at time 
contract of sale is entered into—; 


Robbins v Pacific Eastern Corp, 65 

P 3d 42. 8 Cal 2d 241 

46 US—^Pruit Growers* Express 
Co V Plate Ice Co CCA.XC 59 
F2d 605 certiorari denied 53 S Ct. 
91. 287 US 643. 79 L.Bd 556 

Cal —(Fischer v Means 198 P 2d 889 
88 Cal App 2d 187—Boston Iron & 
Metal Co v Rosenthal. 156 P2d 
963, 68 CalJlpp2d 564. 

Ind.—Craig Brokerage Co v Joseph 
A. Goddard Co. 175 NE. 19. 92 Ind 
App 234 

55 CJ p 329 note 57 

47 Cal—Fischer v Means. 198 P2d 
889, 88 Cal App 2d 187 

48. US—Fruit Growers* Express 
Co V Plate Ice Co. C C A.N C, 59 
F2d 605, certiorari denied 53 SCt. 
91 387 US 642 79 REd. 556 

55 C J p 329 note 68 

49 Cal.—Robbins v Pacific Eastern 
Corp., 65 P 2d 43. 8 Cal 2d 24L 

50l us—!E ok<»no Steel, etc., Go v 
Republic of France. C CJLInd., 268 
F 917, certiorari denied 41 SCt. 
320 254 US 657, 66 L.Ed. 46L 

51. MinzL—Janney v Sleeper, 16 N 
W 865. 30 Minn. 478 

Old—Lodwick Lumber Co v E. A. 
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r Butt Lumber Co, 181 P 917, 85 
I Okl 797 

58. NT—Gray v Walton. 14 XE. 
191, 107 NT 254 

58. Ohio—Lowenstein v Bennet, 19 
Ohio ClrCt 616, 10 Ohio CirDec. 
580 

54. Ga.—Scott V Atlanta Wood, etc, 
Xo\elty Works, 70 SR 142, 8 Ga. 
App 706 

55. Mich.—^EUllman Mardware Co 
Dietz. 166 NW 836, 200 Mich. 591 

66 Ind.—Indiauapolia Abattoir Go 
V Penn Beef Co., 144 N R 578 145 
NJB. 10 83 Ind.App 144 

55 CJ P 330 note 68 
57 Tenn —Williams v Adams. 3 
Sneed 859 

Tex.—^Industrial Lumber Co v. 
Nortlmide Lumber, etc., Co, Civ. 
App., 264 SW 512 

58. Tex.—Industrial Lumber Co 
Xorthaide Lumber, etc., Co, su¬ 
pra. 

Va.—Blenner v Vim Motor Truck 
Co. 117 SR 834, 186 Va. 189 

59. Gal —Fischer v Means, 198 P 2d 
389. 88 CalJlpp2d 137 

NJ—Gruen v Ohl. 80 A. 647, SI 
XJlAW €26 
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question, the rule may also be changed by statute®® 
or by an understanding of the parties, or by mfer- 
ence arising from their acts, that dehvery shall 
be made at the buyer’s place of business or ware¬ 
house In some cases it has been held that if no 
place of delivery is speafied, but the time of delivery 
IS fixed, and the goods are portable, the place of 
delivery is the residence of the buyer®^ or his place 
of business,®® but that if the goods are bulk> and 
cumbersome the seller is not obliged to carry them 
to the buyer, but before delivery should request the 
buyer to appoint a place of deliveiy, as discussed 
infra subdivision c of this section. 

c. Appointment of Place 

Where the contract gives a party the right to desig¬ 
nate the place of delivery, he must make such designa¬ 
tion in due time In order to fix the obligations and lia¬ 
bilities of the other party 

The contract may confer on the bu>er an ab¬ 
solute,®*^ or a limited,®® right to designate the place 
of delivery, and m such case if the bu 3 er fails to 
make a designation the seller is excused,®® but as 
long as the time for exercismg such right under 
the terms of the contract has not expired, until the 
buyer exercises his nght to designate the place of 
delivery the seller cannot bind him to accept deln ery 
at a place not agreed on®^ Where the contract 
provides for dehvery at any pomt having a certam 
rate, and the buyer, pursuant to a request for 
shipping directions, names a point having such 
rate, the goods must be delivered there ®® \\ here 


the contract fails to designate the place of dehvery 
of bull^ or cumbersome articles, it is the duty of 
the seller to ascertam from the buyer where he 
will recene them,®® and a mere readiness to deliver 
is insufficient^® If the contract provides m genera] 
terms that delivery is to be made in a certam city, 
the bu\’er has the nght to fix the particular place 
within such city where delivery shall be made^^- 
If the place of dehvery is at the seller’s option, 
he must make the designation and notify the buyer 
in order to fix his hability,^® and if ddivery is to 
be made b}** a designated time he must exercise his 
option withm the time permitted.^® In any e\ent, 
notice of the appointment of a place of delivery 
must be given within a reasonable time,but the 
gi\ing of shipping mstnictions withm the time 
specified m the contract is sufficient to reqmre com¬ 
pliance therewith by the other party The seller 
must comply with the designation made by the 
buyer, as far as the circumstances will permit,^® 
and if he fails to do so loss of the goods before 
proper dehvery will fall on the seller Delivery 
at the place designated is a complete discharge of 
the seller’s obligation ^® 

d. Ddivery by Carrier 

Unless an Intent to the contrary Is shown, If deliv¬ 
ery Is made by a carrier the place of shipment Is ordi¬ 
narily the place of delivery, where the agreement is to 
eell goods FOB or F A.S a designated place, such 
place ordinarily Is regarded as the place of delivery 

If delivery is made by a earner, the place of ship- 


Tlaoe of afeorage 

Place for delivery of goods sold, 
if not spediled in contract. Is either 
at seller’s residence or at building 
wherein parties stipulate that goods 
shall be stored.—Fischer v Means. 
198 P Sd 389, 88 CaJJ^pp 2d 137 

60. Ga.—^Mendel v Oonverae, 118 S 
E 586, 30 Ge-App 649 

55 C J p 330 note 72 

61. Miss—Williams v Hardee. 106 
So 17, 140 Miss 165 

55 C J p 330 note 73 

62. NT—^La FSrge v Rickert, 6 
Wend. 187, 21 Am.D 209 

Pa.—Barr v Myers, 3 Watts & S 
295 

68. Pa.—Barr v Meyers, supra. 

BA NY—liiondale Mercantile Co v 
Gerber. 188 NTS 825. 197 App 
Div 845 

66 GU p 330 note 77 
O o ntpaots oonstmed as not givtag 
power of appointment 
(1) Generally—Fruit Growers’ BJr- 
press Co v Plate Ice Co, CLCLAJN* C, 
59 F 2d 605, certiorari denied 53 S Ct. 
91. 287 US 642, 79 L.Fd. 566-^5 
ax p 880 note 77 Cb] (2). 


(2) Contract requiring eeUer to de¬ 
liver ice to refrigerator care "as di¬ 
rected” by car line, did not give buy¬ 
er the right to designate the place 
of delivery, but quoted words re¬ 
ferred only to directions as to iden¬ 
tity and number of cars to be iced.— 
Fruit Growers’ Express Co v Plate 
Ice Co, supra. 

65 Wls—Weiseger v Wheeler, 14 
Wis 101 

55 C J P 330 note 78 

66. US—Aruolt Corp v Stansen 
Corp, CA.I11 189 F2d 6 
55 C J p 831 note 79 
Failure to give directions as to de¬ 
liveries as excusing seller’s non¬ 
performance generally see infra 5 
210 

07 ISL—American Rice Milling Co 
V Baltic American Feed Corpora¬ 
tion, App., 152 So 108 

68. Wls.—Allen v Wolf River Lum¬ 
ber Co, 172 NW 158 169 Wls. 258, 
9 A.L.B. 271. 

69 He—Hoyt v Tapley, 116 A. 569, 
121 Me. 289 
55 C J p 331 note 81. 
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70, Me.—Hoyt v. Tapley, supra— 
Bean v Simpson, 16 Me. 49 

7L Mo—StUlwell V Bowling, 36 
Mo 810 

78. US —C. C. Mengel, etc, Co v 
Handy Chocolate Co, CCA.Mass, 
10 F 2d 293 certiorari denied 46 
set 483, 271 US 668, TO LJEkL 
1141. 

55 C J p 331 note 84. 

73. Bl—Mueller V Pels 94 niJ^pp 
853, affirmed 61 NEL 472, 192 Ill 
76 

74. W Va.—Boyd v Gunnison, 14 
WVa. 1, 

55 G J p 881 note 86 

75. La.—American Rice Milling Co 
V Baltic American Feed Corpora¬ 
tion, App., 152 So 108 

76. NT—Morel v Steams, 88 NTS 
416, 43 Misc. 639 

55 C J p 831 note 87 

77. NC—Buie v Browne 28 KC. 
404 

55 C.J p 831 note 88 

78. US—Choctaw, etc., R. Co v 
Colorado Fuel etc., Co., Pa, 93 F 
743, 35 CCA. 568 



§ 143 


SALES 


77 C J S. 


ment ordinarily is the place of delivery^# unless 
the contract proMdes, or by its terms shows an 
intention, that delivery is to be elsewhere,^^ as at 
the town or city where the bujer resides or does 
business,^^ or at his place of business in such town 
or city 8^ Where the town in which the bu>er 
resides or does business is the place of delivery* 
delivery at the earner’s station or terminal in that 
town,83 with notice to the bujer that the goods have 
amved,*^ usually is sufficient, although, on the 
other hand, it has been held that notice of amval 
need not be given 35 Thus a delnerj “on track” 
at a certain citj is complete wrhen the cars are 
left m the general receuing jards, and it is not 
necessary that the cars should be placed on tracks 
runmng to the buyer’s warehouse ,35 but it has been 
held that, if the contract is for delivery at a port 
generallj^ the buyer, if the whole cargo is consigned 
to him, has the option of designating the particular 
place for discharging the cargo 3? Ordinanly when 
goods are to be shipped bj the seller and at his 
expense, to the place of business of the buj er, such 
place IS the place of delivery ,33 but the prepayment 
of freight by the seller does not show* conclusively 


that the place of delhery is the buyer’s place of 
business,33 and generally, where the place of 
shipment is the place of delnery, such place is not 
changed by the fact that the seller agrees to perform 
serMces relati\e to the goods alter the> leave the 
point of shipment®® 

Shipment FOB WTiere the agreement is to 
sell goods FOB (free on board) a designated 
place, such place ordinanlj wnll be regarded as 
the place of delnerj,®! where no mtention to th^ 
contrarj appears,®- and the seller in such case is 
under no obligation to guarantee shipment to a 
particular market®® This rule applies notwith¬ 
standing the contract also designates another place 
to which the goods are to shipped 35 However, the 
effect of the F O B depends on the connection 
m which it is used,35 and if used in connection with 
the words fixing the price only it will not be con¬ 
strued as fixing the place of delivery 3® Under this 
rule, w*here goods are shipped FOB place of 
shipment, with sight draft attached to the bill of 
lading, the F 0 B will be held merely to show 
which party is to pay the freight, and the place of 


79 Xeb —Storz Brewing Co ▼ 
Brown, 47 XWSd 407 164 Nob 
204—Olsen v McMa«(en & Pentsien, 
297 KW 830. 139 Neb 500 
55 CJ p 331 note 9L 
under imifomt EUles Act 
Keb —Olsen v McMaken & Pentsien, 
297 XW 830 189 Xeb 506 
55 p 331 note 91 [b] 

80i Xeb —Storz Brewing Co v 
Brown 47 XTr2d 407, 154 Xeb 
204—Olsen v McMaken & Pentsien, 
297 XW* 830, 139 Xeb 506 
55 C J p 3S1 note 92 
81. Conn.—Bum v Metropolitan 
Lumber Co, 107 A. 609, 94 Conn. 1 
55 dJ. p 331 note 93 
89. US—Sterllna Cbal Co. \ Silver 
Spring Bleaching, etc., Co, R.L. 
lt»2 F 848. 89 CCJL 520. 

83. Colo —A. Weetman Mercantile 
Go V Park, 31 P 945. 3 Colo.App 
545 

55 CJ p 332 note 95 

86. Iowa.—Petroleum Products Dis¬ 
tributing Co V Alton Tank Line, 
146 XW 52, 165 Iowa 398 

Mass—Houdlette v Dewey, 86 XJB. 
790, 200 Maas. 419 

88. Colo —A. Westman Mercantile 
Go V Park; 31 P 945, 2 ColouApp 
545 

55 CJ. p 332 note 97 

88. Colo —A. Westman Mercantile 
Co. ▼ Park, supra. 

87. X.J—MeXeal v Braxm, 33 A. 
687, 53 NJXaw 617, 36 AmBR. 
44L 


88. Mo —Street v Werthan Bag. 
etc., Co, 200 SW 739. 198 Mo 
App 336 

55 C J p 332 note L 

89 Xeb—Xeimeyer Lumber Oo v 
Burlington, etc., R. Co, 74 XW 
670. 64 Xeb 321, 40 LJEIJL 584 

55 C J p 832 note 2 

90; Wls.—Gehl v Peycke Bros. 
Commn. Co, 149 XW 275, 158 Wis 
494. 

9L Idabo—Rhllnger ▼ Washbum- 
Wilson Seed Co., 1 P 2d 188, 51 
Idaho 17 

111 —Sparta Produce Exchange v 
Wilson & Co 228 Ill Appu 126 

Ind.—Craig Brokerage Co v Joseph 
A. CkNldard Co., 175 XR 19, 92 
Ind.App 234 

Xeb —OorpiiB dTnsis cited In. Stors 
Brewing Co v Brown, 47 XW2d 
407 411, 154 Xeb 204—Corpiis 

Juxis cited in Olsen v McMaken A 
Pentsien, 297 XW 830, 832 189 
Xeb 506 

XM.—R. W Rounsavall 4b Co v H. 
Herstein Seed Co., 186 P 1078, 25 
X M. 626 

Tenn.—State ex rek Day PuUeriser 
Co V. Fitts; 60 S.W2d 167, 166 
Tenn. 156 

Tex.—Medcalf 4b Thomas v Smith, 
CiwApp, 119 S W 2d 108, error dis¬ 
missed—Fanners* State Bank v 
Sullivan, Civ.App, 241 S.W 727 

Utah.—Whitmore Oxygen Co v Utah 
State Tax Commission, 196 P2d 
976 

Wyo—Oorpiui SUzis etted in Heiv 
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cules Powder Co ▼ State Board 
of Equalization, 208 P 2d 1096.1103, 
66 Wyo 263. rehearing denied 210 
P2d 824, 66 Wyo 268—Ckttpus 
Jtvis olted in Morrison-Rnudson 
Co V State Board of Ekiuallsatlon, 
135 P 2d 927, 984, 58 Wyo. 500 
55 C J p 832 note 7 

Place of delivery under G. L F con¬ 
tract see infra i 217 

98. Wyo—Hercules Powder Co v. 
State Board of Equalization, 208 
P2d 1096, 66 Wyo 268. rehearing 
denied 210 P 2d 824. 66 Wyo 268— 
Morrison-Knudson Co v State 
Board of Equalization, 136 P 2d 
927. 68 Wyo 600 

93. Idaho —^Hatcher ▼ Ferguson,. 
198 P 680, 33 Idaho 639. 16 AXJL. 
590 

94. XJ—^Richter v Zoccoll, 160 A.. 
1, 8 XJMisc 289 

55 C J p 333 note 9 

95. Ind.—Craig Brokerage Co v. 
Joseph A. Goddard Co., 175 NR 
19, 92 IndJLpp 234. 

55 CLJ p 333 note 10. 

96. Ind.—Craig Brokerage Co v.- 
Joseph A. Goddard Co., supra. 

Md.—^Lansdoxme Distillery v Dug¬ 
gan's Distillers Products Coip.> 64 
A.2d 727, 192 Md. 540 
Tex.—Oorpiis Jteis dted In Brown- 
ing-Ferris Mach. Co ▼ Thomson,. 
CivJLpp, 58 &W.3d 188. 186 
Va.—Bott V K Snellenberg A Co,. 

14 S.R2d 372, 177 Ya, 33L 
55 OJ p 388 note IL 
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delivery is the point of destination So if the 
goods are to be shipped to the seller’s order, the 
place of destination is the place of delivery un¬ 
less the provision that the seller may ship to his 
own order is merely for the purpose of secunng 
hiTn, m which case it will not pre\ail over the provi¬ 
sion for delivery P O B the point of shipment®^ 
An order to ship to a certain street in a designated 
town, FOB such town, is complied with by a 
delivery FOB the station m such town, and the 
seller is not required to deliver the goods at the 
street named.! Although the place of delivery is 
F O B the point of shipment, the fact that the 
seller shipped the goods to his own order at a point 
in another state, m which the buyer resided, has 
been held not to be a substantial breach of contract 
where the goods reached the buyer, and there is 
no evidence that a technical dehvery at the pomt of 
^pment was desired ^ Where the contract is for 
delivery FOB buyer’s cars, m the absence of 
any other provision as to the place of dehvery, 
such place will be deemed to mean dehveiy F. O B 
buyer’s cars at the plant of the seller^ So if a 
contract for sale of cotton by a farmer to cotton 
buyers mentions no place of delivery, but specifies 
that It IS to be delivered FOB cars, the inference 
IS that delivery is to be at the nearest railroad 
shippmg pomt^ 

Sale P. A S The rules as to sales F O B are 
apphcable to sales F. A S (free aboard steamer), 
thus if the contract is for the sale of goods FAS 
a designated place, such place ordinanly is the place 
of delivery but if the term is used merely in 
connection with the price provision of the con¬ 
tract It will not fix the place of dehvery ® Dehvery 
of goods m piles at wharf stringers withm the reach 
of the tadde of a steamer is a suffiaent dehvery 


under a contract to deliver "free alongside steamer,"’ 
although there is no steamer there at the time of 
dehvery ^ On the other hand, it has been held that 
such a contract is not complied vv^ith b> a dehvery 
at a wharf before the arnval of the vessel to be 
provided by the buyer * 

§ 144. -Waiver of, or Estoppel as to,. 

Place 

Delivery at the place designated may be waived by 
the buyer, at least where the provision relating thereto 
was fbr his sole benefit. 

Dehveiy at the place designated in the contract 
may be "waived by the buyer® unless the provision 
as to place of delivery was not for his sole bene¬ 
fit,!® and sudi waiver is shown by an acceptance of 
the goods at a place other than that designated.!! 
The mere silence of the buyer as to the proper place 
of dehvery, although with intent to mislead the sell¬ 
er, will not estop him to insist on dehveiy at the 
place designated, if m fact the seller was not mis¬ 
led !® If the seller agrees to deliver and keep on 
hand a designated quantify of the goods sold at 
plaintiffs place of busmess at all times, the require¬ 
ment is not waiv'ed by the fact that the bu>er con¬ 
tracts with a third person to freight, insure, un¬ 
load, or haul and store the goods !® 

§ 145. — Evidence 

In the ebsence of an agreement to the contrary, the 
presumption Is that delivery Is to be made at the place 
of sale, the admissibility and the weight and sufliciency 
of evidence on the Issue of place of delivery are governed 
by general rules of evidence. 

In the absence of an agreement to dehver goods 
at a particular place, the presumption is that dehveiy 
is to be made at the place of sale!^ or, as otherwise 


97 Mo —Iievlne ▼ Hochman, 278 
S.W 204, 217 MOJV.PP 76 

98. Mo—Howard v Haas, 12S SW 
1048, 180 MoJ^p 591 

Wls.—Southern Slour, etc., Co v 
McGeehan, 128 NW 879, 144 Wle 
180 

99 Wie—Southern ffilour, eta, Co 
V McGeehan, supra. 

65 G.J p 888 note 14. 

1. Mass —Heyman v. DeChrlatopero, 
155 NA 667, 259 Mass. 29. 

8. Mo—Bdmunda v Godhrane^ App., 
226 SW 1007 

& OkL—Magna Oil, etc., Co v 
Parkvme Oil Corp, 221 P 65, 96 
Old. 167. 

di Tax.—Blggers v Hammer, Civ 
App., 204 S W 498. 

8. TJAI—Kokomo Stedl, eta, Co v 


Republic of E^raace, C.CLA.Ind., 268 
F 917, certiorari denied 41 SCt. 
820, 254 US. 657, 66 Uld. 461. 

8. ns—Kokomo Steel, etc., Co v 
Republic of EVanee, eupra. 

55 aj p 884 note 26. 

7. US—Royal Italian Government 
V National. Brass, eta, Co., C.C.A. 
NT, 294 F 28, certiorari denied 
44 set 402, 264 US 687, 68 I^JSd. 
868 

8. Pa.—McCandlah v. Newman, 11 
Phlla, 268 

9. DO— Zierxnan v EVuit Proces¬ 
sors, CA., 191 F2d 849 

Ind.—Schaefer v Fiedler, 68 N.EL2d 

810, 116 mdJtpp 226 

Mich.—Whitaker v Sterling, 99 N 
W 880, 186 Mich. 671. 

Tex.—Elizondo v Regan, ClvJLpp., 
87 S.W2d 1058, reversed on other 
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grounds Enizondo v Reagan, Com. 
App., 55 SW2d 640 
65 aJ p 884 note 29 

10. NY —Bencoe v Christianaon, 
180 NTS 789, 191 AppJXv 99. 

55 eXJ p 884 note 80 

11. Ark.—Grlsmore-Hyman Co v. 
Blythe, 245 SW 10, 155 Ark. 609 

55 C.«r p 884 note 81. 

18. Ohio—Bates v. Benninger, 8 
CinoSuper 568 

1& US —Sterling Coal Co v Sliver 
Spring Bleaching, eta. Go, R.I., 
162 F 848, 89 COA. 520 

14. Ala.—Sunny South Grain Co v. 
National Feed Co., 101 So 548. 20 
AlaALpp 145, certiorari denied 101 
So 646, 211 Ala. 615 
Tex.—Robert McLane Go v Sweme- 
mann & Schkada GivJLpp., 189 
SW. 282. 
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stated, at the seller's place of business^® or at the 
place -where the goods are at the time of sale,^® 
and if the parties to a contract for the delnery 
of goods at a certain place enter mto a second 
contract for the delivery of another lot of the 
same goods, in which no place of delivery is men¬ 
tioned, it wiVL be presumed that the same place of 
delnerj was intended.^^ WTiere the buyer and 
seller are engaged in business in the same aty there 
is a presumption that the goods, wrhich are to be 
shipped from another city, are to be delivered at the 
former place, where the contract does not fix the 
place of delnery ,18 but where the seller and buyer 
live in different places the burden is on the buyer in 
an action for the price to show that delivery was to 
be made at his place of busmess i® Where the con¬ 
tract calls for shipment FOB, without designa¬ 
tion of place. It will be presumed that the place or 
pomt of shipment is meant,^® and that the parties 
contemplated delivexy on board at the usual place 
of shipping such freight from that locality ,^1 but 
if the parties, through a long course of dealing, have 
recogmzed a particular shipping point it may fairly 
be inferred that such point is the one intended 22 
A presumption may be indulged that a named ware¬ 
house agreed on as the place of delivery of a com¬ 
modity m bulk IS a public warehouse 

Any competent evidence tending to prove the 
agreement of the parties -with respect to the place 
of delivery is admissible.2^ According!j, evndence 
as to the conduct of the parties is admissible to show 
their interpretation of Ihe contract as to the place 
of delivery 25 The usual rules apply in determin¬ 
ing the weight and sufficiency of the evidence on the 
issue of place of delivery 26 seller’s consignment 
to his own order, with directions to the earner to 
notify the bu>er, and the attadiment of the bill of 
lading to a draft drawn on the buyer for delivery 

15. US—-Hertz Drlvurself Stations 
V Ritter CCA.Ca] 91 F 2d 589 

16. US.—Hosan v Barnett & Co 
CA.MO 179 F 2d 886 

iTiiJi. —^Ellis V Baffle-Plcher Lead Co. 

225 P 1073. 116 Kan. 144 

17. HI—Baoon v Cobb 45 Ill 47 

18. Wash.—Wright v Seattle Gro¬ 
cery Co.. 177 P 818. 105 Wash. 388 

19 Minn—Janney v Sleeper. 16 X 
W 865. 80 Ifinn. 473 

90 Tex.—Silvers Box Gorp v Stone. 

CivApp.. 248 SW 1104. 

55 OJ P 334 note 17 

91. Tt.—-Adams V Janes. 75 A. 799. 

88 Tt 834. 

89. Vt—^Miles V Vermont SVult 
Oo.. 124 A. 559. 98 Vt 1 

93. Wash.—^Farmers* Graixt etCt 


to him on payment to a collectmg bank, is pnma 
facie evidence that delivery was to be made at the 
point of destination,®^ and such pnma facie case 
IS not met by evidence of the seller’s mtention to 
assume no responsibilit> for the goods after delivery 
to the earner, where such intention was not com- 
mumcated to the buyer 28 

§ 146. -Questions of Law and Fact 

Where there It conflfetfng evidence sufficient to raise 
an Issue as to place of delivery, the question Is for the 
Jury, but If only one conclusion can be drawn from the 
evidence the court should rule on the question as a mat¬ 
ter of law 

Where the ev idence is conflicting, questions relat¬ 
ing to the place of delivery or shipment are for the 
jury,26 and where dehvery is by carrier it is for 
the jury to determine whether the delivery was 
to be made at the bu>er's place of business or to the 
earner only,®® and whether the shipment was to be 
made from a particular pomt 81 So whether the 
seller, wrho is to ship the goods, assumes the burden 
of dehvery at the point of destination ordinanly is 
a question for the jury22 unless the contract is in 
wTiting,88 but if a verdict for the seller on the 
theory that he was not bound to assume the burden 
of delivery at the place of shipment would not be 
warranted by the evidence Ae jury should be 
peremptonly instructed to find for the buyer 8* 

§ 147. Time of Delivery 

Where time Is the essence of the contract, the buy¬ 
er may refuse to accept late delivery, or may accept such 
delivery and claim damages, in the absence of waiver, 
but, where time Is not of the essence, delay, at least if 
not unreasonable, will not relieve the buyer from his ob¬ 
ligations. 

Where time is of the essence of the contract, and 
delivery is not made in due time or is unseasonably 
delayed, the buyer may refuse to accept the goods,®® 

99 "WiB —Shadbolt. etc. iron Co v 
Topllff. 55 NW 864. 86 Wls. 518 
55 CJ p 885 note 42 

3a Philippine.—Behn v Tangco, 88 
Philippine 602 

Wls—^McLaughlin v Uarston. 47 N 
W 1058. 78 Wia 670 

3L Minn.—WiUiams v Bridgman- 
BusseU Co, 192 NW 841, 155 
Minn. 54 

39. Miss.—BSvans'^erry Co ▼ Lib¬ 
erty Mills, 89 So 809, 127 Miss 
120 

38. Miss.—^Evans-Terry Oo v Lib¬ 
erty Milla. supra. 

aa Miss.—Evana-Terry Oo v Lib¬ 
erty Mills, supra. 

35. US.—Hahle v Amtorg Trading 
Corp, BC.NJ., 98 IFSupp 405 


Co V Lemley. 178 P 640. 181 P 
858 105 Wash. 508 

34b Ga—^Moret v Poulos. 17 S E. 
2d 599, 66 Ga.App 185 

95. Or—Krebs Hop Co v Lhesley, 
104 P. 3. 55 Or 227 

55 C J p 835 note 87 

9a Ill—-Decorators Supply Corp v 
Babka^ 8 NJe2d 559, 290 IlUlpp 
298 

Tex—Lachs v McNair, CivApp, 207 
SW2d 117 

55 C J p 835 note 89 

87 Miss—Evans-Terry Co v Lib¬ 
erty Mills, 89 So 809, 127 Miss. 
120 

9a Miss—Evans-Terry Go v. Lib¬ 
erty Mills* supra. 
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whatever his motive m so doing,36 and be free of 
liability,37 or he may receive them and rely on his 
right to damages for the breach33 unless his ac¬ 
ceptance IS tmder such arcumstances as to con¬ 
stitute a waiver of the breach, as discussed infra 
§ 151 On the other hand, if the bu>er refuses to 
accept delivery made m due time, such refusal con¬ 
stitutes a breach of contract,39 and the seller is 
not obliged to deliver thereafter,^® a tender of the 
goods before the time fixed for delivery, and re¬ 
fusal of the buyer to accept on the sole ground that 
the time for delivery has not arrived, will not justify 
his refusal to accept a subsequent tender made at 
the proper tune Where the seller fails to deliver 
seasonably, the buyer is entitled to purchase goods 
in open market to protect hintself from liability to 
persons who had contracted to purchase the goods 
from him ^3 jf the seller tenders a delivery iiihich 
includes goods, tune for dehvery of which has 
passed, the buyer need not sort out those which are 
in tune, but may reject all,^3 at least where the con¬ 
tract IS indivisible 

Where tune, whether or not specifically desig¬ 
nated, IS not of the essence of the contract, delay in 
delivery will not relieve the buyer from hability 
for failure to perform^® unless the delay is un¬ 
reasonable m the face of a falling market,^® nor 
can he, under some statutes, claim a violation for 
nondelivery on the speafied day without giving the 
seller an opportuiuty to tender performance m a 
reasonable time, with compensation for delay ^7 


WTiere the bu>er and sdler agree on the terms,, 
the fact that the property is not delivered at the 
time of such agreement but is to be delivered sub-' 
sequently is not inconsistent with a sale ^3 

§ 148. — When Time Fixed by Contract 
a. In general 

b Construction of provisions speafymg 
time 

a. In Qenexal 

If the contract of sale definitely fixes the time for 
delivery, time usually Is regarded as of the essence un¬ 
less an Intention to the contrary on the part of the par¬ 
ties is manifest 

If the contract of sale definitely fixes the time 
when deh\er> is to be made, tune usually is regarded 
as of the essence of the contract,^® at least where 
the terms of the contract, construed in the light of 
the surrounding circumstances, indicate that such 
was the mtention of the parties,3® as m the case of 
executory contracts,5i or where the goods have a 
fluctuating market price or seasonable valued® or 
are, to the seller’s knowledge, to be used in the 
manufacture of other products^® or in the per¬ 
formance of some other contract in which time is 
of the essence 3* Where the seller agrees to deliver 
alongside a vessel on a speafied date, but the desig¬ 
nated vessel IS not ready to recave the cargo on that 
date, dehvery at a later date, before the vessel 
sails, IS a substantial compliance with the contract, 
where no mjury to the buyer results from the de¬ 


lta.—^Bforgan A Lindsey v Bills Var 
riety Stores* 146 So 614, 176 Tjbl 
198—Simon v Baltic American 
Feed Corporation, App., 152 So 107 
—Perry Mill & Blevator Co v D 
A. Vaniado & Son, App., 147 So 
610 

Tenn.—Petway v Loew's Nashville 
& Knoxville Corp, 117 SW2d 975 
22 TenmApp 59 
65 aJ p 887 note 67 
Bxcuses for delay In delivery see 
infra SS 206-212 
Tflillaff delay 

Where time is of the essence and 
delivery is not made at the time spe¬ 
cified, the buyer may refuse to ac¬ 
cept the goods, however trifling the 
delay—Clement Grain Co v Border 
Wholesale Commn. Co, Tex.Civ.App, 
287 SW 596 

aa. US—General Blectiic Co v 
Chattanooga Coal* etc., Cbrp^ 
TexuL, 241 F 88, 164 aCJL 88 

37 US —Nonington v Wright, Pa., 
6 set. 12, 116 US 188, 29 L.Bd. 
866 

55 OJ p 887 note 68. 

88. NU—Sunshine Cloak, eta, Co 


V RoQuette, 152 NW 859, 80 ND , 
148, L.RJL1916B 982 

55 CJ p 888 note 70 

Right of action for breach generally 
see infra 5 520 

89 US —Faddis v Mason, Neb.. 122 
F 410. 59 aCJL 27 

40. Mo—Talbott v Byler, App, 217 
SW 852 

55 C.J p 888 note 73 

41. W Va.—Bmerson Shoe Co v 
Neely. 129 SB. 718, 99 WVa. 657, 
47 AJLi.R. 189 

48 La.—^HaSkins Trading Co v S 
Pfeifer & Co., 180 So 469, 14 La. 
App 568 

48. NT—^Braitsifli v Kiel, eta, Co, 
114 NTS 872 

44. La—^Turk v Cmkovia App. 144 
So 208 

Bntire and divisible contracts gener¬ 
ally see infra i 77 

46 Iia—Claude Neon Federal Co v 
Four Hundred Club, 134 So 445, 16 
IslApp 651. 

Mass—^Bradley Lumber, eta, Co v 
Cutler, 148 NB. 101, 258 Mass 87 

Okl—Oklahoma Improved Seed Ca 

V Smith, 61 P 2d 668, 175 Okl. 64. 
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Wls—^Kampmann v Mclnemey, 46 
NW2d 205 258 Wia 482 
46. La—American Rice Milling Co 
V Baltic American Feed Corpora¬ 
tion, App., 152 So 108—Orleans 
Flour Co V. Antony’s Estate, App, 
147 So 74L 

47 Mont—Curtis v. Parham, 140 P 
511. 49 Mont 140 
55 aj p 388 note 77 
48. Ala—Zimmem v Standard Mo¬ 
tor Car Co, 88 So 748, 205 Ala 580 
49 US —Cory v Logan Coal A Sup¬ 
ply Co. eaA.Fla, 48 F2d 28— 
Kahle v Amtorg Trading Corp, 
DC.NJ, 98 FSnpp 405 
55 CJ p 885 note 49 
6a Da—Steiner v U S., DO, 86 
FSupp 496 
55 C J p 886 note 50 
6L DC—Steiner v U. S, supra. 

SS. US—Steiner v U S., supra 
55 OJ p 886 note 51. 

Sa us—Weil V Tasoo Tam Mills, 
CCAuMisa, 86 F 2d 942. 

55 OJ p 886 note 52 

54. Tenn.—Voncannon & Co v Bur¬ 
leson A Laws. 6 TemLApp 369 
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la> So a manufacturer who has undertaken to 
deliver in a certam month or “as soon thereafter as 
possible/* does not violate the contract by subse¬ 
quently agreeing to deliver similar goods to third 
persons at an earlier date, pro\ided, at the time of 
such later contract, he has facilities for the delnery 
of the goods ample to justify his belief that, in 
the ordinary course of events, the shipments under 
the earher contract ■wull not be delated b^ perform¬ 
ing the later one^^ Specifications as to time of 
deli\ery, when of the essence of the contract, are in 
the nature of w*arranties or conditions precedent 
binding the seller However, time will not be re¬ 
garded of the essence of the contract, w*here both 
parties treated its performance as likely to be de¬ 
layed, and neither treated it as repudiated,^^ or 
where the contract pro\ides for shipment on a cer¬ 
tain date “or as ordered out.’*^^ 

Some statutes expressly dedare that time is not of 
the essence of a contract unless its terms expressly 
so provide,®® and under such a provision the ques¬ 
tion IS not what the parties may haie mtended to 
say, as shown by extnnsic facts, but what they did 
sa>, as shown on the face of the contract®^ A 
stipulation that the contract is contmgent on causes 
be>ond the seller’s control merely excuses perform¬ 
ance b> the seller in case the contingency anses 
and does not operate to extend the time for de¬ 
livery.®^ 

Premature delivery WTien the time of shipment 
or delner}’ is fixed it is not as a rule a sufficient 
performance if the seller ships or deIn ers the goods 
before such time,®® although it has been held that 
a shipment shghtly earlier than the speafied date 
is not a vio^at.on of the contract where time is not 
of the essence of the contract in that respect, and 


the buyer is not prejudiced by the earlier ship¬ 
ment,®* and that the bujer is not relieved of all 
obligation under a contract for delivery m mstall- 
ments because one shipment was ahead of time, 
wrhere the consequences of the premature shipment 
are separable and mdependent of the pnnapal pro- 
Msions and purposes of the contract, and entail on 
the buyer nothing more than a trifling loss which 
is capable of exact determination in money ®® The 
buj er may waive objection to premature delivery,®® 
as by acceptance of the goods without objection ®7 

h OoDstraction of Frovisionfl Spedtsdng Time 

Whether there has been timely delivery depends pri¬ 
marily on the proper construction of the provisions of 
the contract with respect to time of delivery. 

Whether or not there has been a timely dehvery 
depends pnmarily on the proper construction of 
the contract,®® in accordance with the rules dis¬ 
cussed supra § 71 et seq Written orders proposed 
by the buyer and acted on by the seller will control 
with respect to time of delivery®® unless superseded 
by other wmtmgs^® Likewise, provisions ■written 
on the face of a contract as to time of deliver} 
go\em, although on the back there are pnnted 
stipulations purporting to be uniform rules of an 
assoaation regulating time of delivery Where a 
contract is made by correspondence and tiie parties 
agree to abide by the ru^es of a dealers* associa¬ 
tion, sudi rules are a part of the contract and must 
be construed with the correspondence m determming 
the time of delivery If delivery is made a condi¬ 
tion precedent to payment of pnce, and payment 
IS fixed for a certain day, delivery must be made b> 
that time.^® A statement by the seller that he 
“could” deliver or ship within a certam time did 
not bind him to make delivery or shipment wuthm 


S5. Ala.—Ourjel v HUlett Co 
73 So 93$ 198 Ala. 609 

55 C J p S3t sota 53 

36i XT S —^Luray Supply Co v 

Franklin Sugar Refining Co, CC 
A-Va., 6 P 2d 214 

S7. ITS—Xorrington v Wright Pa., 
6 set 12 115 US 188, 29 UBd. 
S66 

55 CJ* p 887 note 67 

88. Wls—Hess V Great Northern 
PaU Co. 185 NW 542. 175 Wls. 
465 

Waiver of delay see infra 55 150. 151 

89. Ga.—Cobb Lumber Co v Sunny 
South Grain Co, 185 SSL 769, 86 
Ga.App 140 

Delivery at buyer's option generally 
see infra 5 149 

eOL Mont—Curtis v Parham, 140 
P 611 49 Mont 140^ 

65 CLJ p 887 note 60. 


61 Mont—Curtis ▼ Parham, 140 
P 511, 49 Mont 140 

82. La.—^Haskins Trading Ca v S 
Pfeifer & Co, 180 So. 469, 14 La. 
App 568 

Stipulations excusing delay general¬ 
ly see infra 5 209 

63. Tex.—Bull V Morrison, CivA.pp, 
241 SW 561 

55 CLJ p 842 note 82 

64, ITS—LeRoy Dyal Co v. Alien. 
CGLA.se, 161 F2d 152. 

NY—AUas Shoe Co v Lewis, 195 
NTS 618, 202 App Div 244 

68. IT S.—Forsyth Furniture Lines 
y Druckman, CCAJN’C. 8 F2d 
212, 47 A.L.R. 185 

66. Ga.—^Lelgh v ComeUnSi 15 SJBL 
2d 827, 65 GaJLpp 419 

55 CJ p 342 note 35. 

Waiver of delay see infra 55 150, 
151. 


07 Ga.—Oorpns Juris cited in 
Leigh V Cornelius, 15 S5L2d 827 
828, 65 GclApp 419 

65 CJ p 842 note 86 

68L Utah.—^Tanner v Childers, 160 
P 2d 965,108 Utah 455 

55 CJ p 888 note 78 

69 US—Morris v Frefabrlcatlon 
Engineering Co., CCAJla, 160 
F2d 779 

TO. Mo—Great Eastern Oil Co v 
DeMert & Dougherty, 166 S.W2d 
490, 850 Mo 585 

7L Ala—^Hopkinsville Milling Co> v 
Gwln, 60 So 270, 179 Ala. 472 

78. Ken.—^Bossemeyer v. Woodson 
County Grain Co., 196 P 481, 108 
Kul 534 

78. NT—Evans v. Harris^ 19 Bazt> 
416 
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Delivery certain period It is a general 

rule that, where the contract proMdes for deli\er\ 
within a certain time, the part} b\ whom the first 
act must be done has the choice of the date of per¬ 
formance Accordingl}, unless the bu\ er is gii en 
the option of fixing the time of delivery wnthin a 
certain period, as discussed mfra § 149, where de- 
Inery is to be made between certain dates, or dur¬ 
ing a certain period, the seller is not bound to 
deli\er until the last day^S unless in the light of 
the arcumstances deliver}' is to be made at reason¬ 
able times wathin sudi period,m other words, 
the seller may deliver at any time during the named 
period^* unless the provision is limited by other 
provisions,^® but he may not deli\ er after the expira¬ 
tion of such period,®® although uie buyer may de¬ 
mand delii er} thereafter if the seller does not com¬ 
plete the delivery within the penod 

In accordance with the foregoing principles, a 
contract for delivery in certain months permits de- 
li\ery at any time dunng any of the months 
named,®® and a contract for deliiery “commencing 
April, Ma},” does not reqmre deli\ ery to commence 
until the end of May ®® On the same pnnaple, if 
the agreement is that delivery shall be made within 
a designated month, delneo’ must be made within 
that month ,®^ but the seller ordinarily has until 
the last day of the month to make deliier},®^ and a 
delivery by carrier at the usual place on that da} 
IS good although the bu}er did not actually recene 
the goods until the next da} ®® The rule reqmnng 
delivery within the designated month is not changed 
by the fact that the contract adds the words “and 


as quickly as possible ”®7 So a clause that goods 
shall be shipped within thirt} da}'ts, coupled with 
another clause that shipment ^all be made “as soon 
as possible’* has been held to mean that the goods are 
to be shipped as soon as possible, but not later than 
thirt} da} s ®® It has been held in some cases that 
where dehiery is to be made within a penod “from” 
a certain date “to” a certain other date,®® or at any 
time between specified dates,®® both da}s are ex¬ 
cluded. 

Deliveries extending over specified period The 
general rules of construction, discussed supra § 71, 
are applicable in determining the time for deh\ er} 
under contracts for delnenes extending over a 
designated penod ®i A contract for the sale of a 
quantit} of goods which pro\'ides that a certain por¬ 
tion thereof shall be shipped every six months is 
complied with if that portion is shipped dunng each 
penod of six months,®® so that a iiipment of the 
first installment w'lthin six months after the date of 
the contract is sufficient although no date was ex¬ 
pressly stated for such shipment,®® especially where 
the goods were to be manufactured.®* It has been 
held that a contract proMding for the delivery of 
a certain proportion of the goods each month does 
not refer to calendar monthl} penods, but to month- 
1} penods measured from the date the contract is 
made ®® 

Hour of delivery As a general rule the seller has 
the whole of the da} named in which to delner,®® 
especially if the buyer is present to receive the 
goods®^ and there is time to wreigh and mspect the 
goods so as to complete the delivery before mid¬ 
night ®® If, howe\-er, the buyer is not present to 


74. us—^Kramer v Harsch. G.CA. 

Pa.. 278 F 860 
55 C J p 889 note 88 
75- US —^Inaram-Dar Lumber C3o v 
Schultz, CCJLWia, 45 F2d 859 
certiorari denied 51 SCt 866. 288 
US 883 75LSd. 1445 
76. 2TT—Oroninser v Crocker. 62 
NT 151 

55 C J p 889 note 85. 

77 Gal—Kuhn v Valley Meat Co, 
72 P2d 164, 28 CalJVpp 2d 25 
78- Ariz.—^Branker v Bowman, 156 
P 2d 898 62 Ariz. 214 
55 C J p 889 note 86 
79 N’T— Ifi aaea v New Tork Plaa- 
ter Works. 67 NT 124. 

55 CJ p 339 note 87 
89- Ky—Nelson Creek Coal Oa v 
West Point Brick, etc., Co. 152 S. 
W 929 151 Ky 885 
55 CJ p 889 note 88 

81- NT—O’Neill v James, 48 NT 
8 * 


88- NT—Bahnsen v Leaf. 197 NT 

I S 160 208 App Di\ 618 

55 C J p 339 note 90 

83. NT—Stem v Wohl, 207 NTS 
669 212 AppDiv 154 

84. US—Kahle v Amtorsr Trading 
Corp DGNJ. 93 FSupp 405 

Tex—La Independencia, S A. v Mc¬ 
Adams Ci\ App, 206 S W 782 

85. Ga.—^Bainbridae Oil Co > Craw¬ 
ford on MUl, 76 SK 41, 188 Ga. 
741 

55 C J p 389 note 92 

88. NT—Morel v Steams, 76 NT 
S 1082 87 Misc. 486 

55 C J p 340 note 98 

87 Tex—La Independencia* S. A. v 
McAdams. Civ-App, 206 S.W 732 

88. Ohio—Ifoulsiana State Rice 

Milling Co V Newton Tea, etc.. 
Go, 17 Ohio App 157 

89. Ind.—Newby v Rogers, 40 Ind. 
9 


9a Ind—Cook V Gray, 6 Ind. 385 

65 CJ p 340 nota 98 

91. US —Mangold Stave etc CO v 
Lucas EL Moore Stave Co, Mo, 197 
F 20, 116 CCA. 542 

55 C J p 340 note 8 

98. Mo—Lion Match Co v Hess 
App., 258 SW 108 

9a Mo—Lion Match Co v Hess 
supra. 

94- Mo—Lion Match Co v Hess 
supra. 

9a Ala—Johnson v Allen, 78 Ala. 
887 56 Am.R. 34 

55 C J p 840 note 7 

9a Va.—EL Sutherland A Co v Gib¬ 
son, 86 SEL 108 117 Va. 840 

55 C.J p 840 note 8 

97 Ind—^Larlmore v Horabaker, 2] 
Ind. 480 

Vt—Sweet V Harding, 19 Vt 587 

9a Ala.—Berry v Nall, 54 Ala. 446 
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recene the goods,®® or time must be allowed for 
examination of the goods b> dajlight,! deliver> 
must be made before sunset. So too the parties ma> 
by their contract limit the hour of deliver}, and 
where the contract provides for deli^ ery during the 
first half of a month of thirt}-one da}s deliver} 
must be made b} noon of the sixteenth da} ® 

Shipment by carrier A contract for “shipment” 
in a specified time ordmanl} means that the seller 
shall start the goods on their journey to the bu}er 
at such time,® while “delner}” within a specified 
tune exacts of the seller completion of the journey 
and the turning of the goods over to the purchaser 
within that time,^ and where the seller contracts to 
ship in a particular month the bu}er cannot refuse 
to accept the goods because they did not arrive in 
that month 5 Under a contract to ship from a for¬ 
eign port between certain dates, the only duty of 
the seller is to ship between the specified dates by 
a ship reputed and believed to be seaworth}, tra\el- 
ing o\er the usual course, and reasonably expected 
to make the trip in time, if not delayed by acadent 
or causes that come within the meaning of the 
term “force majeure,”® but where the contract 
states that the slupment is “expected to arnve” be¬ 
tween certain dates, the buyer is not bound to ac¬ 
cept goods tendered after that date wrhere they 
were not shipped m such vessel and b} such route as 
warranted a reasonable expectation of its arrival 
within the time specified.^ 

If goods were ordered for delivery on a certain 
date at a point so distant that they could not pos¬ 
sibly have reached the place at that date, a ship¬ 
ment on that date will be sufficient® 'Where the 
contract provides that the goods are to be shipped 


within a certain penod, the time of shipment is usu¬ 
ally regarded as material,® and it is not a compli¬ 
ance with the contract if the goods are shipped be- 
forei® or after^i the time specified unless the terms 
of the contract and the surrounding circumstancesr 
known to the parties, show” a different intention i®* 
The contract is, howrever, satisfied if the goods are 
on board the car or vessel within the designated 
time, and it is not necessary that the car leave the 
station or the ^essel clear and sail wnthin such 
timel® The real test, however, is the intention of 
the parties, to be ascertained by a literal interpreta¬ 
tion of the language used if it is unambiguous,^^ 
or b} e\idence of custom or usage if the meaning 
IS equnocal or ambiguous and where it appears 
from the use of the wrord “shipment” that the parties 
contemplated that the car or vessel should begin its 
joume} at the tune speafied the contract will be so 
construed.^® In such case, if the vessel departs at 
the time fixed for shipment, it is immaterial, m the 
absence of any showing as to the customary mean- 
ing of the terms, that the goods were loaded before 
such time ^lortox er, it has been held that, where 
goods are delivered to a earner in mstallments, 
the shipment is not complete until all are delivered 
to iti® Procunng a bill of ladmg for goods which 
the carrier has not actually received is not a compli¬ 
ance wnth a stipulation for shipment withm a speci¬ 
fied time.1® 

§ 149. When Tune Not Fixed by Con¬ 
tract 

a. In general 

b Construction of indefinite provisions 

c 'What is reasonable time 


99 Ind.—Larimore v Hornbaker. 21 
Ind. 430 

1. XT —Croninaer v Crocker, 62 N 
T 151 

2 HI—Grosvenor v Maaill, 87 HI 
289 

Ind.—^Kirkpatrick v Alexander, 60 
Ind. 95 

a. us—Ckirpna awda died in Ho¬ 
gan \ Barnett & Co, CA.Mo, 179 
F 2d 886. 888 

55 C J p 340 note 14 

US—Southern Steel, etc., Co v 
Hickman CClA.Ala., 190 F 888 

55 CJ p 841 note 15 

8. NT—Jauch v Fowertown Tire 
Corp. 209 NTS 16, 212 AppDiv 
826 

2. US.—Brie FPod Products Co v 
Interocean Mercantile Corp, C.C 
A.OhI(S 299 F 71 

7. U S.—^Bradleew etc., Oa v JEVey, 
COA-Md., 280F 875 


8. NT—Whitney ▼ Hop Bitters 
Mfg Co 2 NTS 438 affirmed 24 
NE. 1098 121 NT 682. 

9 Ark.—Coxpns juris gnoted in Pic¬ 
torial Paper Package Corp v 
Swamp & Dixie Laboratories, 122 
SW2d 629, 681, 197 Aric. 287. 119 
A.LkR 1491 

55 C J p 841 note 20 

10. Ark.—Corpus Jnrls quoted In 

Pictorial Paper Package Corp v 
Swamp & Dixie Laboratories, su¬ 
pra, I 

11. Ark.—Oorpus Jhzis guoted in 
Pictorial Paper Package Corp v 
Swamp & Dixie Laboxatories, su¬ 
pra. 

65 CJ p 841 note 22. 

12. Ark.—Corpus Juris gaoted in 
Pictorial Paper Packajre Corp v 
Swamp & Dixie Laboratories, su¬ 
pra, 

55 CJ p 841 note 28 

18. US.—San Francisco Iron, etc., 
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I Co V Sweet Steel Co, CCJLGal, 
23 F3d 783 
55 CJ p 841 note 24 

14. HI—National Importing, etc. 
Co V Bear, 236 HlApp 426 re¬ 
versed on other grounds 156 NEL 
848, 824 HI 846 

15. HI —National Importing, etc 
Co V Bear, supra. 

16. US—WUls V Larzelere, CCA. 
Cal. 288 F 669 

55 C.J p 841 note 27 
17 HI —National Importing etc. 
Co V Bear, 286 HlApp 426 re¬ 
versed on other grounds 155 NEL 
843. 324 HL 846 
65 CJ p 842 note 28 
ISi HI —National Importing, etc. 
Co V Bear, 155 N.EL 348, 824 HI 
846 

55 CJ p 842 note 29 
19. Ala .—W T Adams Co v 

South State Lumber Co., 66 So 
826, 2 AlaJ^p 471. 
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a. la General 

Where the time of delivery Is not fixed In the con¬ 
tract or it stated In indefinite terms, time ordinarily is 
not of the essence of the contract, but the law will im¬ 
ply that delivery is to be made within a reasonable time 

Where the time of delivery is not fixed, or is 
stated in general and indefinite terms, time is not 
of the essence of liie contract^O Xhe law implies, 
however, and in some jurisdictions it is so pro\ided 
by statute, that if no time is fixed deliverj shall be 
made withm a reasonable time-^ in the absence of 
an> thing to show that an immediate delnery is 
intended,22 and this rule applies where the pro- 
MSion fixing a time for deliver> has become in¬ 
operative 28 That an immediate deli\ery is in¬ 
tended, however, may appear from the terms of the 
contract2^ or the circumstances attendmg the trans¬ 
action ,28 and if such intent does appear time is of 
the essence of the contract26 

Goods not owned by seller One contractmg to 
sell property which he does not own is allowed a 
reasonable time after payment therefor b> the bujer 
to purchase them, but he must ha\e some interest 
therem and cannot for the first time commence to 


§ 149 

acquire the goods when the bu>er tenders the pur¬ 
chase price 27 

h Oonatamction of Indefinite Provisions 

(1) Genera] rules 

(2) Delnery “now,” ‘immediately,” "at 

once,” etc. 

(3) Delivery “as soon as possible,” “ear- 

hest possible,” “shortlj,” etc. 

(4) Delivery “about” or “on or about” 

specified time 

(5) Delivery at buy^er’s option 

(6) Delivery at seller’s option 

(1) General Rules 

Contracts referring to the time of delivery In general 
or to an indefinite time will be construed reasonably in 
view of the circumstances and with respect to the usage 
of terms In the particular trade 

Contracts referring to the time of delivery in 
general or mdefimte terms will be construed rea¬ 
sonably in view of the circumstances28 and with 
respect to the usage of terms in the particular 
trade 28 Thus, where goods are to be delivered 
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flO. 2XJ —Consolidated Boiler Corp 
V Bogue Elec. Co, 58 A.2d 759, 
141 NJEq 550 

K T —Craine, Inc., r Platt, 49 N T S 
2d 709 

55 C J p 842 note 88 

Contracts lield not to Hx definite time 

(1) Generally —^Tupman Thurlow 
Co V Cook, 96 NE.2d 666 842 HI 
App 844—65 CJ p 842 note 88 [a] 

(2) Contract for purchase of com¬ 
modities providing that delivery was 
subject to stoppage of material and 
supplies, labor stoppages, accidents 
and other causes beyond seller's con¬ 
trol specified no definite time for de- 
li\ery and merely required deliveries 
to be made In reasonable time, and 
oral agreement and telegram specify¬ 
ing delivery dates did not modify 
or change contract but merely stated 
what would constitute reasonable 
time for delivery —S , for Use and 
Benefit of E. B Kaiser Co v South¬ 
ern Piping & Erecting Co, D C Tenn., 
92 FSupp 569 

31. U S —Cory v ItOgan Coal A Sup¬ 
ply Co. CCA.Pla., 48 P2d 28— 
U S for Use and Benefit of R B 
Kaiser Co v Southern Piping & 
Erecting Co., D C Tenn., 92 F Supp 
569 

Ark.—American Historical Soc. v 
Vestal, 74 SW2d 964. 189 Ark. 651 
Cal—^Trubowitch v Riverbank Can¬ 
ning Co. 182 P2d 182, 80 Cal 2d 
885—Woodbine v Van Horn, 178 P 
2d 17, 29 Cal Sd 95—Slye v Bro6k, 
40 P2d 290. 8 CaLApp2d 670 
Conn.—(lalasso v Cowles, 75 A.2d 
46, 187 Conn. 111. i 


Oa.—^Ferguson v Bank of Dawson, 
196 SE 195. 57 Qa.App 689 
Ill—^Tupman Thurlow Co v Cook. 

96 XE.2d 666. 842 111 App 844 
Me—^Franklin I^int Co \ Flaherty 

29A.2d 651 189 Me 830 
Miss—Hastings-Stout Co v J L 
Walker & Co, 189 So 622, 162 Miss 
275 

NJ—Zone Co v Service Transp 
Co 67 A.2d 662 187 XJLaw 112— 
Koch V A. Diani & Co, 86 A.2d 
918, 131 XJ LAW 404 
NT—^Mercer Tube & Mfg Co v 
American Zinc Sales Co 17 NTS 
2d 182 258 AppDiv 506, affirmed 
80 NE.2d 491, 284 XT 686—James 
Talcott, Inc., v Weiss, 278 XTS 
1008, 158 Misa 817—Craine, Inc., v 
Platt 49 XTS2d 709 
Pa.—DoeUer Die Casting Co v Cor¬ 
rect Measure Co, 160 A. 772. 807 
Pa. 187 

Wash.—Palmer Supply Co v Time 
OU Co, 178 P2d 787, 27 Wash.2d 
468 

55 C J p 842 note 89 
What is reasonable time see inffa 
subdivision c of this section 
SS. Minn.—^Roberts v Mazeppa Mill 
Co, 15 NW 680, 80 Minn. 418 
55 CLJ p 848 note 40 
88. XT—Wayne Oil Tank, etc., Co 
V Stoltz. 167 XTS 82 
65 OJ p 848 note 41 
84. Me—Stock V Towle, 54 A. 918. 

97 Me. 408 

55 CJ p 844 note 42 
Contracts expressly providing for' 
"immediate** delivery see infra sub¬ 
division b of this section. 
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Sale <*tratuit oar^ 

Me —Stock V Towle, supra. 

55 C J p 344 note 42 [a] 

88 Va.—Richmond Leather Mfg Co 
\ Fawcett 107 SE. 800, 180 Va. 
484 

55 C J p 844 note 48 

86 US—General Electric Co v 
Chattanooga Coat etc., Corp. 
Tenn., 241 F 88 154 CCA. 88 

65 C J p 844 note 44 

87 Cal—^Patty v Berryman, 212 P 
2d 937, 95 Cal App 2d 159 

88. Ky—Bell v Hatfield. 89 S.W 
544, 121 Ky 560, 28 KyL. 515, 2 L 
RA.XS, 529 

65 CJ p 844 note 45 
DeUvery "as needed** 

(1) Delivery of subject matter to 
bu> er *as we need It** means as need¬ 
ed in ordinary course of buyer's busi¬ 
ness under existing business condi¬ 
tions—Lester Plano Co v Escanaba 
Veneer Co, CCJLPa., 46 F2d 27 

(2) A contract to deUver subject 
matter "as needed" necessarily con¬ 
templated that it would be needed in 
buyer's business and was construable 
as meaning that it would be needed 
within reasonable time.—Xewbro 
Mfg Co V American CSn Co, 192 S 
E. 74, 66 Ga.App 58. 

89. Fla.—^Bowers v Dr P Phillips 
Co 129 So 850, 100 Fla. 695 

55 C J p 844 note 46 
Motor vehielas 

Under the terms of a contrsjct pro¬ 
viding for delivery of a car out of 
the first shipment made to the seller 
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'*by the first boat,” it is sufficient to send them by 
the first boat which recel^es general freight, al¬ 
though a boat under special charter had sailed be¬ 
fore-®® 

Statements as to time of armal of goods shipped 
A seller’s letter accompan}ing an in\oice of goods 
shipped, which states that he expects the goods to 
arrive some time dunng the month specified in the 
mioice, constitutes a part of the contract and modi¬ 
fies the precise terms of the imoice with respect to 
time of arri\al,®i but the statement in the letter 
IS not a warrant! ®2 Where the contract of sale 
declares that the goods are “due to arrive m about 
10 da>s,” it has been held that if the words con¬ 
stitute a condition, the bu>er, in order to hold the 
seller in default for nondeliier}, must show that 
there has not been a compliance w*ith such condi¬ 
tion,®® if thej merely pronde a time for delnerj, 
the seller can perform bj delnenng goods cor¬ 
responding with the description, regardless of 
whether or not they had been shipped at the time 
the contract was made,®** if thej are a w’arranty 
that the seller had a!read> shipped the goods, and 
that the 3 ’ are due to arn\e in such tune, the bujer, 
in order to hold the seller in default, must show 
either that no goods were shipped or that they 
arrived in about ten days and ha\e not been de¬ 
livered-®® 

Relating deliz cry to season of year A contract to 
dehver dunng ‘ the season” requires a delii ery dur¬ 
ing the current season onl},®® and a contract to 
deliver for “spring shipment” requires at least that 
delivery should be made before Jul> 1 ®7 In con¬ 
struing such indefimte expressions as to time, the 
purpose for w-hich the goods are intended will be 
taken into consideration ®® For example, a sale of 
coal “for the winter trade” requires dehvery to be 
made before the end of March,®® and a sale of fruit 
trees to be delivered “this fall” requires that delivery 
shall be made at a tune suitable for plantmg It 


has also been held that the term “fall,” when used 
in a contract for delivery of fruit trees, embraces the 
three months commencing with the first day of 
September and terminating with the last day of 
Xo\ ember Even where no reference is made to 

season, a contract for the sale of certain types of 
goods, such as frmt, may be construed as unphedly 
requinng the delneiy of the goods dunng the sea¬ 
son in which such goods are customanly shipped^® 

Goods not tn actual possession of seller Where 
agents of a bujer contract for delivery o-f goods 
where received from the factory, and thereafter 
substitute another pnncipal as buyer by an order 
which states that the goods should be shipped as 
soon as received, the substituted contract requires 
delivery' only on receipt from the factory, and not 
immediate delivery^® If the sale is partly for 
cash and partly on credit, and the seller agrees to 
deluer the goods as soon as they arrive, he cannot 
insist on retainmg possession until the time for 
which credit is extended has expired, m the ab¬ 
sence of a covenant giving him such nght*^ 

Articles to he manufactured Under a contract 
for the sale of goods to be manufactured, the seller 
has a reasonable tune in which to manufacture the 
goods-^® A contract by a manufacturer to sell a 
specified quantity of articles of his manufacture of 
a specified kind as fast as they may be produced re- 
qmres not simply a dehvery as fast as the articles 
are actually produced but also that they shall be 
produced in the ordinary operations of his factory 
wuth reasonable diligence and by proper and rea¬ 
sonable efforts 4® 

Shiptnent at buye/s risk The rule that delivery' 
IS to be made within a reasonable time, where the 
contract specifies no time, does not apply where 
goods are shipped from a foreign port under a con¬ 
tract by which the buyer takes the risk of delay in 
shipments when made in due time and as stipulat- 

ed.« 


of tlie model sold, delivery must be 
made within a recmonable time — 
Boland V Smith, 190 P 825, 47 CaL 
App. 404—43 C.J p 768 note 36 
80; Ind.—Johnson v Chambers, 12 
Ihd. 102. 

31. NT—Eitingon-Schild Co ▼ 
Friedman* 211 NTS 208. 313 App 
Di\ 668 

32. NT—Eltittgon-Schlld Co v 
Ftiedman, supra. 

33. NT—^Barkey v. B Brown, Inc., 
186 NTS 144 

84. NT—^Barker v B. Brown. Inc., 
supra. 

35. NT—Barkej v B. ISrown, Ino, 
supra. 


rSe. Ill—Lehigh Talley Coal Co v 
Curtis 22 Ill App 894 
55 C J p 344 note 58 

37 Conn.—^Parker v Selden, 38 A. 
212, 69 Conn. 544 

3a Neb—McGinnis ▼ R, K- John¬ 
son Co, 104 NW 869, 74 Neb 356 
WVa.—Weltner v Riggs, 8 WVa. 
445 

89 Neb—^McGinnis v R. R. John¬ 
son Co, 104 NW 869, 74 Neb 856 

40. WVa.—Weltner v Riggs, 3 TV 
Va. 445 

55 C J p 844 note 57 

41. Or—Rosenau v Lansing, 232 P 
648. 234 P 270, 113 Or 688 
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48. Fla.—Bowers v Dr P Phillips 
Co, 129 So 860, 100 Fla. 695 

48. NT—FlnsUver v Cohn. 181 N 
TS 908 

44. Pa.—Harris v. Gottlieb, 81 Pa. 
Super 186 

46. US—Lester Piano Co v Bsca- 
naba Veneer Co, CCJLPa., 46 F 
3d 27 

Vt—Hambleton v U AJa Granite 
Co, 115 A. 102, 95 Vt. 395 

46. NT—Stewart v Marvel. 4 NE. 
748, 101 N T 857 

47 US—Brie Fbod Products CO v 
Interocean Mercantile Corp., C.C.A. 
Ohio, 299 F 71. 
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(2) Deluery “Now,” '‘Immediately,” “At 
Once,” Etc 

Contracts providing for ^'prompt'* delivery or fbr de¬ 
livery "at once" or "Immediately** generally are held to 
require delivery with greater dispatch than contracts 
specifying no time, but they do not require delivery in¬ 
stantaneously, and delivery without delay or as promptly 
as circumstances will permit generally Is sufficient. 

A contract for “prompt” deli\er> or shipment, 
or to deliver or ship “at once, or * immediateh 
requires such acts to be performed without delaj 
or as promptI> as circumstances, in \ie\\ of the 
usual course of business, will permit While it has 
been held that the words “prompt,”5i "at once,”®- 
“immediate,”®® and “now”®^ permit shipment or de¬ 
livery within a reasonable time, the\ generally 
contemplate a greater celent> than ordmarilj is im¬ 
plied where an act is to be performed within a 
reasonable time,®® since terms are usually under¬ 
stood to be for the benefit of the bujer,®® but tiie} 
do not necessarily mean that shipment or deli\er> 
shall be made simultaneousl> with the receipt of the 
order or on the day the contract is made ®" The 
distinction seems to be that, while the celerit> im¬ 
plied in such words as “immediateh,” “forthwith,” 
“at once,” etc., excludes the idea of reasonable time 
as understood in legal parlance when no time for 
shipment or delivery is specified,®® some appreaablc 
time must elapse, and such necessanl}* elapsing time 
would be a reasonable tune in a sense referable to 
the urgent word used®® However, the significance 


of the terms in a gi\en case can be determined only 
in \iew of the terms and subject matter of the con¬ 
tract and the surrounding circumstances In some 
cases the court has implied that the term "at once* 
admits of less dela> than the word “prompt 
Special or trade meanuig of form W’here “im¬ 
mediate” shipment or delnerj has a special mean¬ 
ing in the shipping business,®® or among shippers of, 
and dealers in, the particular commodity,®® that 
meaning wnll control So a provision ‘ shipment to 
be made prompth” has been held equnaJent to 
p*-ompt shipment” which by the custom of the port 
ot New York means fourteen days from the contract 
date 

(3) Delnery^ “As Soon As Possible,” “Ear¬ 
liest Possible,” ‘ Shortly,” Etc 

Contracts referring to the time of delivery In terms 
suoh as "as soon as possible,** "with all possible speed,** 
"shortly,** or similar terms generally are held to require 
delivery of the goods within a reasonable time, in view 
of the circumstances of the case, and It Is sometimes 
held that such contracts require speedier performance 
than contracts which merely call for performance within 
a reasonable time 

A contract for shipment or delivery “as soon as 
possible,”®® or “with as little de^a> as possible,* ®® 
or “with all convenient speed,* ®‘^ or “with all pos¬ 
sible speed,**®® or “as soon as we can secure 
permit,**®® or “as soon as com ement,”^® or “short- 
ly,”^^ unless modified by other provisions of the 
contract,^® requires the goods to be shipped or 


48. Wash.—^Meyer Bros. Drar Co v 
Calllson, 207 P 688, 120 Wash. 878 
66 C J p 846 note 67 
49 Kan.—Southwestern Coal Co v 
Caiheck, 205 P 861, 110 Kan. 768 
65 C J p 845 note 68 
60. Ala.—Clauss Shear Co v Ala¬ 
bama Barber Supply Co., 56 So 
49 1 AJa.App 664 
55 C J p 845 note 69 
"A contract for the purchase of 
goods for immediate' shipment 
means that it Is to he performed at 
once without delay, forthwith.**— 
Southern Cotton Oil Co v Adams, 24 
SE.2d 719, 720. 69 Ga.App 88 
81. ITS—Hyman-Michaels Co v 
Fox, CCJLNT, 298 P 440 
Cal—Kelley-Clarke Co v Leslie. 216 
P 699, 61 CalJ^pp 559 
68. Ark.—OoUlns v Gus Blass Oo. 

242 S.W 70. 164 Ark. 244 
65 C.J p 846 note 71 

68. Ga.—<k»lumbla Smelting etc.. 
Works V Dexter, 121 SEL 844. 81 
Ga.App 627 

Ky—Heame v Fischer Lime, etc., 
Co. 295 SW 1012, 220 Ky 791. 

Gte-—Beck, eta. Hardware Co v 
HaU Hardware Co, 117 SJB. 271. 
80 GaJlpp 224. 


66 N’T—^Doxev v Coates, 168 XT 
S 76 ISlAppDlv 207 

55 C.J p 845 note 74 

68. Wash.—Heyer Bros. Drug Co v 
Callison, 207 P 688, 120 WaidL 
878 

67 Tex.—Gladney Hilling Co v De¬ 
ment CivApp, 280 S.W 1088 

56 G.J p 845 note 75 

68. Ala.—Clauss Shear Oo v Als^ 
bama Barber Supply Co, 56 So 49 
1 AlaA.pp 664 

69 Ala.—Oklahoma Vinegar Co v 
HamUton, 82 So 306, 132 Ala. 598 
—Clauss Shear Co \ Alabama 
Barber Supply Oo, 56 So 49, 1 Ala. 
App 664 

80. Hfnn —Ohio Confection Co v 
Eimon Hercantile Co., 191 XW 
910, 154 Hinn. 420, 81 ALJt 952 

55 C J P 846 note 78 

Oontraots oonstxusd 

Ga.—^Hoog V Hirsch, 8 SB.3d 556 
62 GaJ^pp 410 

56 CJ p 846 note 78 M 

8L HI—Chicago Sugar Refining Co 
V Armington, 67 IlLApp 588 

56 C J p 846 note 79 

68. Cal—Kelley-Clarke Co t Les¬ 
lie, 215 P 699, 61 CaLApp 559 

65 C JT p 846 note 80 
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63. XJ—^Xeldon ▼ Smith, 36 XJT 
Law 148 

55 CJ p 346 note 81 

84. US—Stallman v. CundUl, DC 
XT, 288 F 648 

85. Ohio—^De Moss v Conart Motor 
Sales, Com.Pl 72 XEL2d 158, af¬ 
firmed 78 XE.2d 676, 149 Ohio St. 
299 

55 C J p 846 note 88 

68. Tex.—Cameron v Matthews, 124 
S.W 192, 69 Tex.CivJtpp 118. 

07 Tex.—^Bush v W M. Johnson 
Gin Co. CivJU>p., 188 SW2d 157 

68. Pa.—Mullen v Hlbbert. 88 A.2d 
485, 158 Fa.Super 102 

69 Pa.—Eichelbaum v Bishop 75 
Fa.Super 528 

7a XJ—Steiner Mfg Co v Koch- 
aniewicz; 188 A. 891, 102 XJLaw 
468 

65 CLJ p 846 note 86 

71. Ga.—Cincinnati Glass etc Co 
V Stephens, 60 SR 860, 8 Oa.App 
766 

78. XT—Warner Mfg Co \ Ja¬ 
cobs, 177 NTS 188 

55 C J p 846 note 88 
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delivered within a reasonable time, in view of the 
circumstances of the parbcular case,*^^ such as the 
necessities of manufacture,*^^ or of putting the goods 
in condition for delivery, ^5 or the facilities available 
for transportation The term “as soon as pos¬ 
sible” does not mean immediately or that the seller 
must stop all his other work and de\ote himself to 
that particular order,but he must neiertheless 
act with all reasonable diligence or without unrea¬ 
sonable delay,"® or, as otherwise stated, with dili¬ 
gence and good faith to secure prompt deluery,^® 
or withm the shortest practicable time,®® and it 
has been held that the term requires a much more 
speedy performance than a contract to do a thing 
within a reasonable time,®^ the theory being that 
reasonable time means within such time as can be 
done following the ordinary course of business,®- 
while “as soon as possible” means as soon as can 
be done, using the greatest diligence®® Similarly, 
11 has been held that a requirement that the ship¬ 
ment of goods should be the “earliest possible” 
Trust be construed as meaning that the goods should 
be sent as soon as the seller could possibly send 
them, and that it signified rather more than that the 
goods should be sent withm a reasonable time®^ 
A modification of a contract for shipment of one 
engine as soon as possible, by substituting two en¬ 
gines, does not change the original requirement for 
shipment as soon as possible ®5 


(4) Deli\ery "About” or “On or About” 
Specified Time 

A provision for delivery **sbout” a speclfled time re¬ 
quires delivery at substantially the time specified, and 
is generally held to permit delivery within a reasonable 
time before or after such time in view of the surround¬ 
ing circumstances, uniess an intent to make time of the 
essence is manifest, a provision for delivery “on or 
about*' a specified time permits delivery within a rea¬ 
sonable time 

The wrord “about” m a contract to dchver or ship 
goods “about” a speafied day®® or month®^ means 
substantially the time speafied, or approximation to 
exactness, but it has been held that deli\ery at 
the designated time or wnthin a reasonable time 
before or after,®® in view of the surrounding cir¬ 
cumstances,®® is suffiaent So, under a contract 
providing for delivery “about Apnl-May 
as goods are available,” followed by a clause that 
‘ shipments within twenty days of date named for 
delivery shall be deemed good delivenes,” shipments 
on or before June 20 will constitute a good deliv¬ 
ery Generally speaking, whether delivery is or 
is not timely under a contract calling for delivery 
“about” a speafied time depends on the intention of 
the parties and the facts of the particular case 

Time may be of the essence of the contract in 
\iew* of circumstances known to the parties, even 
though delivery or shipment is to be “on or about” 
a specified date,®® but it is more generally held that 
where the seller contracts to deliver “on or about" 


73 - 3Io—Litchfield Alfff Co v 
American Hardwood Lumber Co 
App, 237 SW 831 
55 C J p 346 note 89 
CHvInff other cna to iners prefereaoe 
Lnder contract for sale of new 
auiomobile with delivery to be made 
as soon as possible seller was enti¬ 
tled within reason to slve prefer¬ 
ence to doctors, returned veterans 
and old customers before selling the 
buyer an automobile —De Moss v 
Conart Motor Sales Com PI, 72 X E. 
2 d 158 affirmed 78 XH2d 675. 149 
Ohio St 299 

74. Wash.—^Victor Safe, etc Co \ 
0*Xeil, 93 P 214 48 Wash. 176 
55 C J p 346 note 90 

75 Iowa.—^Tufts V McClure. 40 
Iowa 317 

Philippine ^mith t Matti, 44 Phil¬ 
ippine 874. 

78L XT—Arthur v Wright, 10 XT 
S 368, 57 Hun 22 ai&rmed 80 X 
EL 865. 132 XT 547 
55 CJ p 347 note 92. 

77 Xeb —Childs v Omaha Para¬ 
phernalia House. 114 XW 941 80 
Xeb. 673 

I%illppine—Smith ▼ Matti, 44 PhU- 
ippine 874. 


78. Xeb —Childs v Omaha Para¬ 
phernalia House. 114 XW 941. 80 
Xeb 678 

55 C J p 347 note 94 

78. US —Cory v Logan Coal & Sup¬ 
ply Co, CCA.Pla.. 48 P2d 28 

80 US—^Robinson v Brooks, CC 
Mo 40 F 525 

55 C J p 847 note 95 

81 XT —Sentenne v Kelly, 18 XT 
S 529, 59 Hun 512 

55 C J p 847 note 96 

88 XT —Sentenne v Kelly supra— 
Xational Cash Register Co v Mc¬ 
Cann 140 NTS 916 80 Misc. 165 
affirmed 145 XTS 1135, 160 App 
DIv 912 

83. XT—Craine, Inc., v Platt, 49 
NTS 2d 709 

65 C-J p 347 note 98 

84. XT—^Robinson Clay Product 
Co V American Locomotive Co, 
107 X T S 69 56 Misc. 589 

85 Tex.—Berry v Fairbanks 112 
SW 427, 51 Tex.CivApp 558 

86 . Gcl—^E^ dison v Plant, 134 SR 
627, 85 Oa.App 683 

55 C J p 847 note 2 

87 Vt—^Burlington Grocery Co v 
Heaphy, 126 A. 525, 98 Vt 122 

870 


88 . Conn.—Loomis v Xorman Print¬ 
ers Supply Co, 71 A. 858, 81 Conn. 
348 

56 CJ p 347 note 4—42 CJ p 768 
note 28 

89 Conn.—^Riverside Coal Co v El¬ 
man Coal Co, 159 A. 280 114 Conn 
492 

55 C J p 347 note 5 
CkmtlBgsnoies exoepted 
Provision that sale was subject 
to conditions beyond our control* 
Included exceptionally stormy weath¬ 
er prolonging voyage of vessel —^Riv¬ 
erside Coal Co V Elman Coal Co. 
supra. 

90 XT—^Blumenthal v Gallert 148 
XR 215, 240 XT 217 

91. Belivery hSld tlmSly 
XC—White V McMman, 19 SR 284, 
114 XC 349 
55 C J p 347 note 7 
Bslivevy heUl not timely 
Vt—^Burlington Grocery Co v Hea- 
Ph}, 126 A. 525, 98 Vt 122 

55 CJ* p 847 note 8 

98. Wla.—^Howard, etc., Co v Cum¬ 
mins 191 XW 501, 179 Wis. 854 

56 C J p 348 note 9 
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a speafied date delivery must be made within a rea¬ 
sonable time of that date,^^ taking into consideration 
the surrounding circumstances known to the par- 
ties,^^ and the rule of reasonable time under such a 
contract has been applied even though it contams 
a provision expressly making tune of the essence of 
the contract^® 

(5) Delivery at Buyer's Option 

A contract providing for delivery at the buyer'a op¬ 
tion with respect to time requires the seller to deliver 
on request of the buyer, and the seller cannot deliver 
and compel acceptance before such option is exercised or 
delay delivery beyond a reasonable time after it Is ex¬ 
ercised There Is some disagreement among the author¬ 
ities as to the duty of the seller to deliver where the buy¬ 
er fails to exercise his option within the time specified 

The usual rules of construction, discussed supra 
§ 71 et seq, govern in determinmg the time of de- 
Inery under contracts to deliver as ordered by or 
at the option of the buyer,®* and, subject to the rules 
hereinafter stated, a failure to dehver on request of 
the buyer constitutes a breach of the contract®^ 
Where delivery is to be made at the buyer’s option, 
the seller has no nght to deliver and the bu>er is 
not obliged to receive the goods until his option is 
exercised,®® since, as discussed supra § 138, it is 
the duty of the buyer to demand or notify the seller 
to make delivery and to do so within a reasonable 
time, and the seller is entitled to a reasonable time 
after demand or notice to make delivery,®® and per¬ 
form the necessary conditions precedent to de- 
livery,! unless the conduct of the parties is such 
as to constitute a modification of the original con¬ 
tract ,2 but the seller cannot delay delivery be>ond a 
reasonable time ® However, while the seller will be 
allowed a reasonable time in which to make delnery 


after demand, he is not necessanl} entitled to a rea¬ 
sonable time in which to manufacture the goods, it 
being his duty to have them read> for delivery 
whene\er called for * 

When no time is fixed within which the bu^er is 
to gi\ e shipping orders, the seller will be required to 
await a reasonable time before he can insist that the 
bu\er take the goods and pay the pnce® It has 
been held that if deli\ eiy is to be made on or before 
a certain day at the option of the bu>er, the seller 
has until such last da> to make delivery, in absence 
of an> demand by the bu>er,® and the failure of the 
bu>er to exercise his option is equivalent to a de¬ 
mand for delivery on the last da> J hence an un¬ 
reasonable dela> after expiration of the period 
during which the buyer was to gi\e shipping instruc¬ 
tions ma> preclude reco\ery by the seller® It has 
also been held, howe\er, that where the bujcr is 
to call for the goods within a certain period, and 
fails to do so, the seller is not obliged to deliver 
thereafter,® and that, w-hcre the buyer dela> s calling 
for delnery until it becomes impossible for the 
seller to deli\er before the expiration of the period, 
the bu>er caimot avoid the contract on the ground 
of failure to deliver on time i® Under such a con¬ 
tract, where the time of delivery is extended after 
an offer to deliver, the bu>er is not m default un¬ 
less a new offer of delivery is made at the close of 
the extended penod.^^ Where the buyer is given 
the nght to designate the time of delivery, the buyer 
must gl^ e notice of sudi designation m order to fix 
the liability of the seller ,1® and where the contract 
provides that the bu>er agrees to funush shipping 
instructions a specified number of days before each 
shipment is to be made, the seller is protected by 


S3. Tex.—Alamo Auto Co v 
Schmidt CivApp, 211 SW 804 
55 C J p 848 note 11 

94i Cal—Boland v Smith, 190 P 
825. 47 Cal App 404 

35. Cal—Passow v Harris, 150 P 
997, 29 Cal App 559 
55 C.J p 848 note 18 

95. Iowa.—New Prague Flouring 
HIU Co V Spears, 189 XW 815, 
194 Iowa 417 
55 C J p 848 note 15 
Paartloalaar oontraots eoostnaed 
Wash.—Hansen v Wahl 290 P 695 
158 Wash. 84 
55 CJ p 848 note 15 [a] 

97. Cal —^Roach v Lactein Food 
CO. 207 P 419, 57 CaUijpp 879 
55 C.J p 848 note 17 

9a Ariz—Oorpus Jnzis quoted in 
li. Grauman Soda Fountain Co v 
Btter. 16 P2d 417, 419, 41 Ariz. 151 
55 dJ p 848 note 18. 


99 Ala—^Brunner v Mobile-Gulf- 
port Lumber Co, 66 So 438, 188 
Ala 248 

55 C J p 348 note 21 

L Cal—^Pearson v HcHinney, 117 
P 919, 160 Cal 649 

55 dJ p 849 note 22 

a Mo—Wehmeier v Tontz, 235 S 
W 141, 208 MoJLpp 434 

55 dJ p 849 note 28 

a Ala—^Brunner v Mobile-Gulfport 
Lumber Co, 66 So 438, 188 Ala 
248 

55 dJ p 849 note 24 

4. Va—^Bfanor v Hindman, 97 aE. 
332, 128 Ya 767 

5 NT —Gourd v Healy, 99 N.li. 
1099, 206 NY 428 

a Ark.—Oorpiiz juris quoted in 
Pictorial Paper PaOkage Corpora¬ 
tion V Swamp & Dixie Labora- 

871 


lories, 122 S W2d 529, 581, 197 Ark. 
287, 119 A.L.R. 1491. 

55 dJ p 849 note 28 

7 Ark.—Corpus Juris quoted in 
Pictorial Paper Package Corpoxur 
tlon V Swamp & Dixie Lahorar 
torles, 122 S W 2d 529, 581, 197 Ark. 
287, 119 A.L.R. 149L 
55 dJ p 849 note 29 

a Ark.—Pictorial Paper Fackagu 
Corporation v Swamp A Dixie Lab¬ 
oratories, 122 SW2d 529, 197 Ark. 
287, 119 A.L.R. 1491 

9 N C —Brown v Ray, 88 N C 222 

la Del.—National Commodity Corp 
V American Fruit Growers, Super, 
70 A.2d 28 

OkL—Oklahoma Improved Seed Co v. 
Smith, 51 P2d 568, 175 OkL 64 

IL Wis—Gehl V Milwaukee Prod¬ 
uce Co.. 98 N W 26, 116 Wis 268 

la DS—Amolt Corp v Stansen 
Corp, dA.IlL, 189 F2d 5 
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ha\ ing such number of days in which to make ship¬ 
ments after recei\ ing instructions, but he must ship 
promptl> thereafter 

Quantity to be delivered Unless otherwise pro- 
\nded, the buyer ma}' demand delnenes from time 
to time as he needs the goods,!^ or he may order 
the whole to be deli\ered at an\ time within the 
period feed,^5 but he must at least order delnenes 
so that the} may be complete at the expiration of 
the penod On the other hand, it has been held 
that under a contract to suppi} a certain quantit} 
of matenal as the bujer should need it for manu¬ 
facture, the bu}er could not demand delivery of 
the mhole amount at once A contract pronding 
for delner} of specified quantities dunng each of 
several months as ordered does not permit the 
hmer to order a smaller quantit} dunng the earlier 
months when the pnce is low, and then require 
deliver} of the balance at the end of the contract 
period when the price is higher On the other 
nand, under a contract providing for delivery at the 
rate of specified quantities dunng each of several 
months and for shipment as directed, the seller is 
not ob.gated to deliver in instalments at the rates 
specified for the several months, but onl} to ship 
as directed bv the bu}er 

Order of delivery WTiere goods of different 
grades are to be shipped at the buyer's order within 
a specified time, he has an option as to the order of 
shipments, in respect of the kinds and quantities,-® 
and ma} reject shipments of a heav^ier grade made 
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while unfilled orders for lighter grades are pend¬ 
ing 21 

Premature delivery If the contract provides that 
deliver} or shipment shall be made at such time as 
the bu}er may direct, and contrary to such provi¬ 
sion shipment is made without directions from the 
buyer,22 and before the lapse of a reasonable time,®® 
he IS not liable on the contract unless he waives the 
premature performance and accepts the goods 24 

Option to extend time Where the contract stip¬ 
ulates for deliver} on or before a certam date, and, 
in case of failure to deliver on that date, gives the 
buyer an option to extend the time, the buyer may 
exercise his option on the following day,25 provided 
such extension is for a reasonable time.®® 

(6) Delivery at Seller’s Option 

Where the seller is given an option of delivering with- 
in a stated period he must, in order to bind the buyer 
to accept delivery before the last day of the period, give 
notice of his election to deliver before such last day, 
where no time Is fixed within which to exercise the op¬ 
tion, delivery must be within a reasonable time after 
notice of election Is given 

If the seHcr is given the option of delivering the 
goods at an} time w*ithm a stated penod, he must, 
in order to bind the bu}er, give notice of his elec¬ 
tion to deliver before the last day of the penod 
or such last da} will be the day of delivery,®*^ m 
which case no notice is necessary®® As discussed 
supra § 140, if no time is fixed but the seller is given 
the option of delivery, he must notify the buyer of 
his election wuthm a reasonable time, and he must 


13. us—^MiravaJle Supply Co v El 
Campo Rice Mill Co, CA.MO., ISl 
F2d 679, certiorari denied El Cam¬ 
po Rice MM' Co v Miravalle Sup¬ 
ply Co 71 S CL 56, 340 U S S22, 95 
LEd 604 

14. L S—The Allda. DCXT.. 1 F 
CasXo300 AbbA^dm. 173 

15 XT—^Branoxrer v Independent 
Match Co S3 XYS 334, 83 App 
DIv 370 
UBiilmiiin lots 

Under tM>ewrltten pro\ ision of 
contract for sale of drums of cod liv¬ 
er oil that all of them were to be tak¬ 
en by buyer wanted^ during con¬ 
tract period *in minimum lots** of a 
designated number of drums, buyer 
was entitled to take all drums at any 
time durinff such period within his 
discretion, if he took minimum num¬ 
ber of drums each time he applied 
for delivery, and hence could recover 
damages for sellers breach of con¬ 
tract by failure to deliver dmms In 
excess of a printed monthly quota 
provision, which provided that it was 
applicable **unle8S otherwise speci¬ 
fied.**—Xostane Products Corpu v 


Chas L. Hulsking & Co., 37 XT 8 2d 

485, 262 App Div 754 

16. Conn.—Wells v Hartford Manil¬ 
la Co, 55 A. 599 76 Conn 27 

55 C J p 349 note S3 

17 Tenn—^Pogers v hove, 2 

Humphr 417 

1& Mo —Big Muddy Coal etc. Co v 
SL Lk>u 18 Carterville Coal Co, 158 
SW 420, 176 Mo App 407 

19 US—Amolt Corp v Stansen 
Corp, CJLIll., 189 P2d 6 

20 Me—Russell ▼ Clark, 91 A. 602, 
112-Me 160 

21 Me—^Russell v Clark, supra. 

22 La.—^A merican Rice Milling Co 
V Baltic American Feed Corpora¬ 
tion, App 153 So 108 

55 CJ p 349 note 39 

Premature deliv ery under contract 
fixing time of delivery see supra S 
148 a. 

28. XC—^Helderman v Hartsell 
MUls Co, 185 S E. 627, 192 XC 636 

OooBtraot oonstmsd 
An agreement, which in terms re- 
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[Quired grower to start picking fruit 
on a specified date and thereafter at 
such times and in such quantities as 
bu>er of entire crop directed, did not 
gi\e buyer exclusive right to deter¬ 
mine time for picking and quantities 
to be delivered or entitle buyer to re¬ 
fuse to supply boxes in sufficient 
number to permit crop to be harvest¬ 
ed within a reasonable time —Yeremi- 
an V Turlock Dehirdrating & Packing 
Co, 85 P2d 515, 30 CalAippSd 93 

2A. Tex—Jacksboro Stone Co v 
Fairbanks Co, 107 S W 567, 48 Tex. 
Civ App 639 

25. Kan.—Kansas Flour Mills Co. v 
Dirks, 164 P 273, 100 Kan. 876 

26. Kan.—Kansas Flour Mills Co v 
Dirks, supra. 

27 Cal—OoxpBs gnzis qjaoUd In 
Gray v Fred B. Neuholf Co, 12 
P 2d 1036 1041, 124 CaLApp 567 
55 CJ p 350 note 43 

2a CaL—Oospos jnzls quoted in 
Gray v Fred B. Xeuholf Co, 12 P 2d 
1036, 1041, 124 CaLApp 567. 

55 C J P 350 note 48. 
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also make delnery within a reasonable time-^ 
Where a contract for deliveries during a particular 
month contains an option to make weekly deli\ enes, 
and the seller fails to make them, there is a con> 
clusne presumption that he elected to make one 
deln ery at the close of the month Under a con¬ 
tract bj which the seller agrees to sell the bu>er 
a quantity of goods up to a stated maximum and 
which prOMdes that on presentation of proper ware¬ 
house receipts by the seller the bujer should pa\ 
the seller by draft, the seller is required to issue 
warehouse receipts only at his own comenience as 
long as he fulfills his maximum obligations to the 
bu3er 

Condition of thing sold The seller of nursery 
stock consisting of fruit trees, under a contract for 
delivery in the “fall,” is entitled to set the da> for 
deli\ery as early or late in the fall as delnerj can 
be made without mjury to the health, thrift, and 
vigor of the young trees *2 

Waiver of seUer^s right WTiere a contract for 
delivery gives the seller the option to refuse to make 
dehvenes after a speafied date, he ma> wai\e his 
right to exerase such option,** and whether his 
conduct was such as to justif> the bu>er in believing 
that deliveries would be made after the specified 
date, so as to constitute a wauer of the nght to re¬ 
fuse dehvenes after such date, is a question for the 
jur> *^ 


c. What Is Reasonable Time 

What Is a reasonable time for delivery of the goods 
depends on the circumstances attending the particular 
transaction 

The question as to what is a reasonable time for 
the deh\ ery of the goods b\ the seller is to be deter¬ 
mined b> the arcumstances attending the particular 
transaction,** and which the parties ma^ be sup¬ 
posed to hate contemplated in a general wa>,*® such 
as the character of the goods,*" the necessities of 
the bujer, known to the seller,** and the purpose 
for which the goods are intended,** the conditions 
in the seller’s factory and his ability to produce the 
gooas if the> are to De manufactured,*^* as measured 
b 3 the time which a reasonabl 3 diligent manufac¬ 
turer of the same class would take in carr>’ing out 
the contract, and not b 3 the particular existing staff 
and appliances of the seller’s business,^^ the faali- 
ties available for transportation,^* the uncertamties 
of transportation b 3 water during a particular sea¬ 
son of the 3 ear,^* the distance the goods must be 
earned,and the usual course of business in the 
particular trade A reasonable time has been said 
to be such time as is necessary com emently to do 
what the contract requires to be done *** 

In accordance with the foregoing rules, dela 3 of 
a earner in transporting goods is an important cir¬ 
cumstance to be considered in determimng whether 
delneiy' was made wnthm a reasonable time^? 


Sd Conn.—Parker v Selden, 38 A. 

212 69 Conn. 544 
65 CJ p 850 note 47 
sa NY—^Brooklvn Oil Refinery v 
Brown, 61 N T 643 
81. Iowa.—^lowa Soya Co ▼ Davis 
Elevator Co. 41 NW2d 51, 241 
Iowa 870 

SSL Or—^Rosenau v Lansing’, 282 F 
648. 284 P 270 118 Or 688 
88. NY—Lord Constr Co v Edi¬ 
son, etc., Cement Co, 188 NE. 89, 
284 NY 411 

84. NY —^Lord Constr Co v Edison, 
etc. Cement Co supra. 

55 C J p 350 note 52 

85. Conn.—Galasso v Cowles, 75 A. 

2d 46 137 Conn. Ill—Riverside 

Coal Co V Elman Coal Co. 159 
A. 280 114 Conn. 492 

Ill—Tupman Thurlow Co v Cook, 
96 NE.2d 666, 842 IlLApp 844 
Me.—•S^ranklin Paint Co v Flakerty, 
29 A.2d 651, 189 Me. 880 
NJ* —Zone Co v Etervice Transp Co, 
57 A.2d 562, 187 N JLaw 112 
Wash.—Palmer Supply Co v Time 
on Co. 178 P2d 787, 27 Wash.Jd 
468 

55 C J p 850 note 54. 

XMax hsia unreasonalile 
(1) Generally—Boland v Smith, 


190 P 825. 47 CalJLpp 404—55 C 7 p 
350 note 54 [bl—42 aJ p 768 note 36 
<2) Under contract for sale of a 
new motor vehicle with delivery to 
be made *as soon as possible,'* a rea^ 
sonable time allowed for deliv ery was 
implied, but where more than a year 
had elapsed since contract was en¬ 
tered into before suit was instituted, 
a reasonable time had elapsed and 
buier was entitled to purchase a new 
motor vehicle, where buyer was r«*ady 
to complete the contract—De Moss 
V Conart Motor Sales, Com.PL 72 X 
E.2d 158, affirmed 78 XE.2d 675, 149 
Ohio St 299 

Delay heUl not unreasonable 
Ill—^Tupman Thurlow Co v Cook, 
96 XR2d 666, 842 DLApp 844 
Me.—Franklin Paint Co v Flaherty, 
29 A.2d 651, 139 Me 830 
55 C J p 850 note 54 [c3 

86. Me—Franklin Faint Co v Fla¬ 
herty supra. 

N J —Zone Co v Service Transp Co, 
57 A.2d 562, 187 NJLaw 112 
55 C J p 851 note 56 

87 Minn.—Hjorth v Albert Lea 
Mach. Co. 172 NW 488, 142 Minn. 
887 

55 C J p 851 note 56 
188. Mich.—Sterling Wbeblbarrow Co 
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V Great Lakes Fdy Co., 196 NV/ 
881, 225 Mich. 895 

89 Minn.—lUorth v Albert Lea 
Mach. Co., 172 XW 488. 142 Minn. 
387 

55 C J p 851 note 58 
40 Minn.—Hjorth v Albert Lea 
Mach. Co, supra. 

55 aj p 851 note 59 
4L Ter—Shreve Chair Co v Mc¬ 
Carty, CivJLpp 246 STT 788 
48. NY—Eppens, etc., Co v Little¬ 
john, 60 NYS 251, 27 AppDiv 22 
affirmed 58 XE 19. 164 NY 187 52 
L.ILA.,NS. IL 
55 CJ p 851 note 61 
48. Conn.—Riverside Coed Co v El¬ 
man Coal Co, 159 A. 2S0, 114 Conn 
492 

44. Philippine—Smith \ Matti, 44 
Philippine 874 
55 CJ p 851 note 63 
48. Minn.—Hjorth v Albert Lea 
Mach. Co., 172 NW 488, 142 Minn 
887 

55 C J p 851 note 68 

46. Me —Franklin Paint Co v Fla¬ 
herty, 29 A.2d 651, 189 Ma 380 

47 Conn.—Harlow v Parsons Lum¬ 
ber, eta, Ca, 71 A. 784, 81 Conn. 
672. 



§§ 149-150 


SALES 


77 C J S 


Where the contract is to ^ip goods, without specif>- 
ing an> time, the reasonableness of the time of per¬ 
formance IS determined from the date of shipment, 
and not from the time the carrier dell^ers to the 
consignee Under such contract the fact that the 
bujer wanted the goods for third persons who de¬ 
sired them within a certain time w ill not determine 
the reasonableness of the shipment made.^® 

§ 150. -Waiver of, or Estoppel to Object 

to, Delay in General 
a In general 

b By failure to object or objecting on 
other grounds 

c. Operation and effect of waiver 
a. In General 

The buyer may by his acts or declarations waive or 
be estopped to assert a failure to deliver the goods with- 
in the time required 

A buyer is bound bj- a pro\ iwon of the contract of 
sale containing a wuner as to time of delnery m 
the absence of fraud or mistake in making the con¬ 
tract or in reducing it to wTitingSO The bu>er 
may also wane or be estopped to assert a failure to 
delner or ship the goods within the time required, 
hy his acts or declarations inconsistent with an in¬ 
tention to rcl> on the delaj,®^ as b> requesting an 
extension of time for payment because of the de¬ 


lay ,5* requesting or demanding delivery after the 
time specified,^^ provided the demand is complied 
with according to its terms,54 by an offer and ac¬ 
ceptance of an agreement to wane a claim for dam¬ 
ages already accrued bj reason of the delay ,55 by 
requesting or consenting to a delaj or an extension 
of time ,5® or b> making a new contract fixing a 
new time for deliierj 57 How^ever, where deliven 
is not made w ithin the time speahed and possession 
of the goods remains in the seller relieved of any 
contract, an extension of time for delivery requires 
a new consideration in order to render it valid 58 
A bujer is estopped to reject delivery after the 
expiration of the time fixed b> a wrntten contract 
of sale, where the seller, relying on a void oral 
agreement for an extension of time, delays dcliv- 
er> in accordance with such agreement 5® 

Wai\er of the seller’s delay must be made with 
knowledge of all the facts relating to the delay®® 
and must be based on clear intention,®^ unless the 
facts are sufficient to create an estoppel ,®^ and the 
doctrine of waiver does not apply w'here the stipula¬ 
tion as to time is not for the buyer’s benefit®® 
Notice that the bu>er will hold the seller liable for 
damages resulting from dela> does not, as a matter 
of law, amount to an indefinite waiver of time of 
performance and a substitution of the seller’s lia¬ 
bility for breach ,®4 and where the seller defaults in 


Excuses for dela> in deli\ erj see in¬ 
fra 206-212 

48. Tex,—^Fish Bros IVaaon Co v 
Adams, CivApp, 14b STV 704 

49 Tex,—^E*i8h Bros TVagron Co v 
Adams, supra. 

50 K\ —Berlin Mach Works v Jeff¬ 
erson Woodworking Co, 191 SW 
82, 173 K> 347 

l\ai\er oif premature delivery see su¬ 
pra 9 148 a. 

51 Ga—Southern Cotton Oil Cb v 
Adams 24 S E,2d 719 69 Qa,App 88 

Lia.—Williams Lumber Co v Stew¬ 
art Cast & Bro. App„ 21 So 2d 778 
Tenn.—^Friedman \ Georgia Show¬ 
case Co, 183 S TV 2d 9, 27 Tenn,App 
574 

55 CJ p 351 note 69 
Acts or deblaxations not ooastitattag' 
waiver or estoppel 

(1) Generally —Interstate Engi¬ 
neering Co V District of Columbia, 
to Use of Alco Products, 112 F2d 
214, 72 AppDC 152—55 C.J p 361 
note 89 Id] 

(2) Execution by buyer of a num¬ 
ber of escrow documents, reciting 
that buyer had received from seller 
a statement and signed bill of sale 
which was to be held in escrow until 
paid, did not constitute a waiver by 
buyer of time requirement in con¬ 
tract <^>r sale of lumber, even though 


I some of the documents were executed 
I after date when aU deli%eries of lum¬ 
ber were to have been completed.— 

I Vernon Lumber Corp v Harcen 

Const. Co, CC,A.27Y, 155 F2d 348 
j 58. Sian —Arkans a s City Canning 
Co \ Dunston, 64 P 1025 b3 Kan 
880 

153. Colo—^Thach v Durham, 208 P 
2d 1159, 120 Colo 253, 11 A.L.R.2d 
690 

55 C J p 852 note 71 

54. 27 Y —^Reynolds v Spencer 86 N. 
YS 750, 92 Hun 275—Hirsch v 
Annin, 58 N Y S 1019, 28 Misc. 228. 

55. Ga—Georgia Creosoting Co v 

I McIntosh Land, etc., Co 99 S E., 

I 166, 23 Ga.App 561 
' 55 CJ p 852 note 78 . 

56 US —Wood V Brighton Mills, C ^ 

CA.27J, 297 F 594 | 

55CJ p 858 note74 ! 

I 57 NY —^Rlce, etc.. Iron Co v Hoff- ' 

• man-Youmans Paper Mills, 143 X 
I YS 249 158 AppDi\ 309 

55 C J p 858 note 75 I 

58. Ind.—Xapler Iron Works v 
Caldwell, etc Iron Works 110 X 
E. 714, 60 IndJLpp 817 

59. Wis —Hirsch Rolling Mill Co v < 
I Milwaukee, etc R/Co., 161 NW I 


741, 165 Wis 220 


30 Ala.—Williams v Hargett, 116 
So 125 217 Ala. 280 
ExtensloiL of time 

La.—American Rice Milling Co v 
Baltic American Feed Corporation, 
App, 152 So 108 

6L Minn.—Ohio Confection Co v 
Simon Mercantile Co, 191 NW 
910, 154 Minn. 420, 81 A.L.R. 952 
55 C J p 858 note 79 
TTiM of part of goods 
Where buyer, after rejecting four 
machines desigx&ed to recondition old 
rubber because of seller's delay in 
making delivery, used motor and ac¬ 
cessories dell\ered as part of order, 
buy er s use of motor and accessories, 
although in breach of his duties as 
bailee, was not a retraction of his 
earlier rejection.—L. Albert & Son v 
Armstrong Rubber Co, aA.Conn., 178 
F 2d 182 

38. US—Pierson ds Co v Iwai & 
Co, DGNY.. 285 F 769, affirmed. 
CCJL. 285 P 774 
55 C J p 858 note 80 

38. Ala.—Obear-Nester Glass Co v 
Mobile Drug Co., 87 So 159, 205 
Ala. 214 

55 C.J p 853 note 81. 

US—General Electric Co v 
Chattanooga Coal & Iron Corp, 
Term., 241 F 88, 154 CCA. 88 
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making a periodic delivery, the buyer’s demand for 
performance does not wai\e the buyer’s right to sue 
for entire breach of contract on the seller’s refusal 
to comply with such demand There is no \\ai\er 
of delay where the act relied on as such is ac¬ 
companied by notice that it shall not constitute waiv¬ 
er 

Where contract specifics no definite time The 
bu>er may by his conduct or declarations wane or 
be estopped to insist on a right to prompt®* or im¬ 
mediate*® delivery, or to deli\ery within a rea¬ 
sonable time,** but the bu>er of goods to be de- 
li\ered within a reasonable time does not \rai\e 
delay by failure to notify the seller that the goods 
will not be accepted,^* WTiere the bujer under a 
contract speafying no time of delner} states that 
the article will be needed within a certain time and 
requests delivery within that time, and the seller 
complies wnth such request, the bu 3 er is estopped 
to assert that delivery was not wnthm a reasonable 
time 

Conditional waiver Where an extension of time 
and wallingness to accept deliveiy after the date 
speafied are conditional, there is no waiver unless 
the condition is performed.^* So an offer to wane 
damages resulting from the breach of a contract as 
to time of performance, on condition that the other 
party thereafter make prompt deln ery,^* or deln er 
at a speafied time,^^ becomes a valid agreement onl^ 
on compliance with the condition Also, w-here after 
the seller’s default the buyer offers to accept the 
goods if delivered on a subsequent date, but the} 
are not so dehvered, there is no waiver of the time 
of delivery^* 


Custom or usage. Acceptstnee of a former deliv¬ 
er} without objecting to delay, but under different 
conditions, is not sufficient to establish a custom or 
usage w’hich wall preclude the buyer from rejecting 
a subsequent delneiy because of delay 

b By FailiiZB to Object or Objecting on Cftiot 
Oroimds 

Failure to object to delay Is i vrafver of luch objac- 
' tlon, but the authorltlea are dividecl on the qiKetisn 
whether objection to delivery on another ground co n 
atitutes a waiver of delay 

The buyer waives delay'in ddiver> where, \n-th 
knowledge oi the delay, he fails to object^^ or giwe 
nonce of resassion** Acconhng to some authori¬ 
ties a waner of delay arises where the buyer ob¬ 
jects to the delnery on other grounds,^* but this 
rule has been repudiated in some jurisdictions, 
and m others it has been hddthat the rule does not 
apply w'here an intentioii not to waive delay is 
shown by a prompt return of the goods,arad no 
prejudice results to the seller by failure to asa^ 
delay as a ground of rejection So, where tlie 
goods are of inferior quality” and the buyer rejects 
them without assigmng any SF>e€ial reason, he is 
not precluded from assertmgthat deli\ery was not 
made within the time fixed hy the contract.®* 

c Operation and Effect of Waiver 

Waiver of delay precludes the buyer front suh^e 
quently refueing to eecept the goods, but it doei not 
necessarily bar the buyer's daim for damages resulting 
from such delay, after the sdier'i delay le waived, wK h 
out e new definito time being ^Ml tot dellver>, t he 
seller has a reasonable time tvithin which to nialce cle 
livery 

A wouier of delay” in dehveiy precludes the er 


es. Qa.—Smith v Harrison, 106 S 
SL 191, 26 GaJtpp 825 

60. Ind.—^Buckeye Window Glass Co 
V Stewart-Chrey Glass Co, 110 N 
m. 710 60 In<LApp 802 

55 C.J p 858 note 84 

67. Fa.—Parish Mfg Corp v 3Iar- 
tln-Parry Corp, 181 A. 710, 285 Pa. 
181 

68. Mo—Manzke y Goldenberg 129 
S W 82, 149 Mo App 12 

69 US—Klipsteln & Co v Dilsizi- 
an, GCA.NT, 278 P 478, certio¬ 
rari denied 42 SCt. 51, 257 US 
689 66 1<.md.410 

NT—^A. B. Murray Co v Lidgerwood 
Mfg Co, 150 N m 514. 241 N T 465 

70 R.L—Newton Tea, etc., Co v 
Narragansett Wholesale Grocery 
Co 123 A 144, 46 R.I. 887 

71. US—Moses Lake Horticultural 
Co V Fairbanks, Morse & Co, C C. 
A.Wa8h., 269 F 260 

78. US—Pierson & Co v Iwai & 
Co., DCNT, 285 F 774, affirmed, 
CCJL. 285 F 769 


73. Ga.—Gude v J P Bailey Co. 61 
S R 135, 4 Ga.App 226 

74. Ga.—^Bernhardt \ Federal Terra 
Cotta Co, 101 S R 588, 24 Ga.App 
635 

55 CJ p 854 note 94 
76. NT—Federal Terra Cotta Co v 
Potterton Bros, 159 NTS 121, 172 
App Dlv 705 

76. Kan.—Southwestern Coal Co v 
Calbeck, 205 P 861, 110 Kan. 768 
55 C J p 358 note 91 

77 DC —^Interstate Engineering Co 
V District of Columbia, to Use of 
Alco Products, 112 F2d 214, 72 App 
Da 152 

La.—Williams Lumber Co v Stew¬ 
art Gast db Bro, App., 21 So 2d 778 
55 C J p 854 note 97 
Xegoest not to dfadp 
Where buyer's request not to ship 
goods contracted for and buyer^a re¬ 
turn of goods after receipt thereof 
was not based on groimd that seller 
had delayed shipment, buyer could 
not claim breach of contract provi- 
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Sion that goods he shipxMd s>on 
as possible.'-—Eaectrlc Paint db Tsai> 
nlsh Ca v Riunsford, 176 8 H. 8 U 49 
GaA.pp 840. 

78. Colo —TTiach v Durham, 201 P 
2d 1159.120 Oolo 353, 11 AL.R 2g 
690. 

79 N’T.—Svessel v J Early 

& Ga, 99 KOTS 2d 112. 3.79 lOsc. 
421 

Pa.—Electric Co v Boat 
SeaJ-It Co. 63. PsuDist ft Co. KS 
55 CJ P 354 note 98 

80 310 —SsUrin Robbins Paper (X y 
Cal Kirsch JUercantile Co, ip pi, 
268 S.W 479 

81. ND.<-$inishlne CloaJ^ ete., 0» y 
Boanette. 152 NW 859.80 KJD 148, 
LJtA.1916E 931 

88. Oo.—Ja.ines F Drew Ca t 
Breedlove. 119 S.R 532, 80 GstApp. 
722 

56C J P 854 note2. 

83. Wash.—Yelsonv Imperial Trad- 
Ingr Oo. L2S F 777, 69 Wasta 442. 
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from subsequent!} refusing to accept the goods^-* 
or from reasserting his right to insist on delner} 
withm the specified time ,85 but i\here there is a 
lailure to delner mthin the time specified, and a 
new contract is made by which the seller becomes 
entitled to be paid for onh such of the goods as the | 
bu\er can use, and they arc delivered too late to 
be of any use, the seller cannot recover therefor 86 
It has, howe\er, been held that a request for de¬ 
livery after the expiration of the time limit, while 
a waiver of the time for deliver}, as discussed 
supra subdi\ision a ot this section, does not neces- 
sanl\ wane the bu}er s claim for damages resulting 
from that de]a> 8" So, while an agreement made 
alter the expiration of the time hmit, to accept 
the goods if subsequent!} deli\ ered, w*aives the right 
to terminate the contract and reject a subsequent 
delner},85 it does not waive the buyer's right to 
reco\er damages for the pre\ious dela} 89 On the 
other hand, it has been held that a wan er of dela% 
precludes the bmer from recovering damages for 
breach of contract where there is no further delay 
after the wan er 50 

Reasonable time for dcliz cry after xear er \\ here 
failure to delner within the required time is waived 
and no definite time is fixed for deliver}, the seller 
must delner within a reasonable time,®! and the 
buver cannot put the seller m deiault after v\aner 
until a reasonable tune for performance has been 
established by apnropnate notice®- So, where the 
bu}er directs the seller not to delner until ordered. 


and the seller acquiesces, the specified time for de¬ 
liver} is conv erted into a reasonable time 5® 

§ 151. — Waiver or Estoppel by Accept- 
euice of Goods or Payment of Price 
a. In general 

b Acceptance of part of goods 
a. la General 

Acceptance of the goods (s a waiver of objection to 
the delay in delivery with respect to the buyer’s obliga¬ 
tion to pay the purchase price, but It Is generally held, 
although there Is authority to the contrary, that mere 
accepunce or payment does not constitute a waiver of 
the buyer’s right to recover xiamages for the delay. In 
the absence of other circumstances showing such an In¬ 
tent. 

In man} cases the general rule has been laid 
down as far as the bu}er’s obligation to pay the 
price is concerned that an acceptance of the goods®^ 
or of bills of ladmg therefor and their retention 
for an unreasonable time®® waa es the objection that 
the deliver} was not made in time, especially when 
the acceptance is without protest,®® and the buyer 
proceeds to use the goods®* and makes®® or prom¬ 
ises®® pavments on the purchase pnee It has been 
held in a few cases that an unqualified acceptance 
of the goods waives the bu}er's claim for damages 
arising from the dela},! but according to the w^eight 
of authont} a mere acceptance of a delayed de- 
liver}%2 or the making of pa}Tnents after delayed 
deliv'er},® in the absence of anything to show an m- 


aa. Idaho—^Tweed*e Footwear Corp 

V Robens-Schof^eld Co 2S5 P 47&, 
4S Idaho 7T~ 

85 XT—^De Hoff v Aspegren, 166 
XTS 1019 
55 C J p 357 note 44 

XT—Chase v Hosenwald, 107 
XTS 35 

87 Ga.—^Hardwood Lumber Co. v 
Adam & SteinhruffSre bS SK 725, 
134 Ga. 821. 32 LP..\.XS. 192 
55 C J p 357 note 47 

88. VS —Frankfurt-Bamett Co t 
VV miam Prym Co X T.. 237 P 21, 
150 CLCjL 223 

89 ITS—^FTankfurt-Barnett Co v 
William Prym Co, supra. 

90. La.-~TrenK>nt Lumber Co v 
Robinson Lumber Co. 107 So 101 
160 La. 254. 

91. Mass—^MacDonald & Pavne Co 

V Metallic Arts of Xew England, 
36 XE.2d 516. 824 Mass 353 

Tenn.—^Petway v Loew*8 Nashville A 
KnoxviUe Corp. 117 &W 2d 976. 22 
Tenn.App 59 
55 C J p 357 note 5L 

98. XT—Mawhinney ▼ MiUbrook 


I W’oolen M«lls, 187 XE. 318 234 X 
T 244 

55 G J p 357 note 52 

93. Ga.—Chatham Ice Cream Co \ 
Sakakeeny. 116 S E 558 29 Ga.App 
768 

55 C J p 358 note 53 

94. US —Kentucky Ozyffen-Hydro- 
gen Co V U S 75 Ct.Cl 687 

Mich.—^Matchless EHectric Co v Mor- 
ley Bros., 233 KW 202. 252 Mich 
144 

*55 CJ p 354 note 4 

95. XT—Cohen v John Curtin 
Inc. 177 XTS 246. 107 Misc. b32. 
affirmed 181 NTS 931, 191 App 
Dlv 952 

99. Colo—^B. J Scarry & Co v Par 
per Products Co 224 P 2d 940. 122 
Colo 589 

DC—^Interstate Engrlneering Co v 
District of Columbia, to Use of 
Alco Products. 112 F2d 214. 72 
App DC 152 

Pa.—Bee. Inc. v IPizor, 190 A. 419, 
126 Pa.Super 97 

55 C J p 855 note 6 

97. Pa.—Bee Inc. v Pizor, supra. 

9a DC—^Interstate Engineering Co 
V District of Columbia, to Use of 
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Alco Products, 112 F 2d 214, 72 
App DC 162 

Ga.—^Lingo v Phoenix Hermetic Co 
121 S E 253. 31 Ga.App 547 

99 Colo—J Scarry & Co v Pa¬ 
per Products Co. 224 P 3d 940, 122 
Colo 5S9 

L Minn.—^Minneapolis Threshing 

Mach. Co y Hutchins, 67 NW 
807, 65 Minn. 89 

66 C J p 356 note 8 

Effect of waiver generally on right 
to recover damages for delay see 
supra 9 150 c. 

a US—Vernon Lumber Corp v 
Harcen Const. Co.. CCJLXT, 155 
F 2d 848—In re Gotham Silver Co. 
DC.NT. 91 FSupp 520 

Kan —Nichols A Shepard Co v 
Parker 3 P 3d 462, 138 Kan. 709, 80 
A.L.R. 819 

XM—Sundt V Tobin Quarries. 175 
P2d 634. 50 NM. 264. 169 A.L.R. 
586—Continental Life Ins. Co v 
Smith. 64 P2d 877, 41 NM. 32 

Wash.—Allen v Blyth, 23 P8d 567, 
173 Wash. 409 

55 CJ p 355 note 9 

a US —Vernon Lumber Corp v. 
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tent to \\ai\e,^ does not waive the bu}er’s claim 
for damages unless the contract so provides, espe¬ 
cially ^hen the bu>er is without kno\\ ledge that 
the dela> is not due to a cause excepted m the 
contract,® or where the acceptance is accompanied 
by a reservation of the right to claim damages,® 
or where the buyer’s conduct otherwise defimteh 
negatives an mtent to waive ^ So too, when the ac¬ 
ceptance is forced b} stress of circumstances, the 
goods being absolutely needed, and the buyer be¬ 
ing unable to procure them elsewhere, acceptance 
will not wai\ e damages for delaybut it is 
otherwise where the buyer could hav e avoided dam¬ 
ages by obtaining the goods from another source ® 
Payment at the time of delay does not wane the 
buyer’s right to damages where the loss subsequently 
sustained could not be estimated at that time Ac¬ 
ceptance, however, msiy be regarded as ev idence of 
waiver of damages under the circumstances of the 
case,ii the weight of which depends on the arcum- 
stances of the particular case,i2 and, if the accep¬ 
tance IS accompanied by circumstances clearly- show- 
mg an intent to waive,such as payment of the 
pnce^® or the givmg of notes therefor,^® and a re¬ 
sale of the goods,i® such mtent wall be given effect 

The Uniform Sales Act provision that, m the ab¬ 
sence of express or implied agreement, acceptance 
of the goods shall not discharge the seller from lia- 
bihty for breach of contract, but that he will not 
be liable if, after acceptance, the buyer fails to give 
the seller notice of the breach within a reasonable 
time after the buyer knows or ought to know of such 


breach, has been held to apply to a breach of con¬ 
tract by delay in deliveryand it has been held 
that the requirement of notice is not satisfied by a 
mere complaint, but that there must be language or 
conduct advising the seller that the buyer is looking 
to him for damages.^® 

Contract prozision as to z^aivcr A provision m 
the contract of sale that receipt of the goods shall 
be a complete waiver of all claims for damages by- 
reason of delay in delivery is valid,and the buyer 
cannot av-oid the binding effect thereof by an ac¬ 
ceptance under protest,-® but such provision in a 
contract for the sale and installation of machinery 
does not make receipt of the machinery' a waiver 
of damages for delay m installation after delivery 

Substitute goods. A buyer who accepts delayed 
dehvery of an article m lieu of the article contracted 
for does not thereby waive his right to damages for 

the delay 22 

b Acceptance of Part of Goods 

Acceptance of part of the goods waives delay In de¬ 
livery of such goods, but, although there Is some au¬ 
thority to the contrary, it is generally held that such 
acceptance does not bind the buyer to accept subsequent 
delayed deliveries or preclude him from recovering dam¬ 
ages for the delay 

WTiile the acceptance of a part of the goods 
waiv es delay in the delivery- of such portion,®® it is 
generally held not to bind the buyer to accept sub¬ 
sequent delayed dehvenes,®^ or predude him from 
recov-enng damages for delay m deliv-ery®® or, as 
discussed infra § 180, for nondehvery of the balance, 


Harcen Const Co, OCILA.NT, 155 
F2d 848 

55 C J p 856 note 21. 

4. Kbsl —Nichols 4b Shepard Co v 
Parker 8 P2d 462, 188 OCan. 709. 
80 A.LJEt 819 
55 C J p 855 note 10 
-5. TJ S —^Purinffton Pav Brick Co v 
Metropolitan Pav Co, CCA.MO, 4 
F2d 676 

« US—In re Kelly, DCNT, 51 F 
194 

Itl.—^Hubley Mfg, etc;, Co v Ives, 
42 A. 876, 21 Itl. 191. 

7 US —Vemcn Lumber Corp v 
Harcen Const Co, CCJLNY, 155 
F2d 848 

^ US—Vernon Lumber Corp v 
Hsrcen Const Co, supra. 

53 C.J p 856 note 14 
^ Pa.—Blakeslee Mfff Co v Hilton, 
5 Pa.Super 184 

10. NC.—Armour Fertilizer Works 
V Simpson, 111 SB. 841, 188 KC 
251. 

11* Beqtust for, and aooeptaaoe oft 
delayed delivsry 

Buyer requesting and accepting 


delivery of full monthly quotas for 
past months waived right to refuse 
late deliveries and could not there¬ 
after recover damages for breach of 
promise to deliver earlier—William 
C Atwater & Co v Panama R. Co., 
175 XR 189 255 NY 496 
la. Iowa.—Bamberger v Burrows, 
124 NW 888, 145 Iowa 441—Han¬ 
sen V Kirtley, 11 Iowa 565 
18. Kan.—Johnson v North Balti¬ 
more Bottle Glass Co, 88 P 62, 
74 Kan. 762, 7 LILA.,NS., 1114, 
11 Ann.Cas 505 
55 C J p 856 note 17 

14, US—Luckenbach v Anglo-Mez- 
ican Petroleum Co, D C.N Y, 9 
FSupp 997 

55 CJ p 856 note 18 

15. Ga.—Meredith v Fay, etc., Co, 
187 S.R 409, 86 GaJbpp 506 

55 C J p 856 note 19 

le. Pa.—Gleason ▼ Magee, 17 Pa. 
Dist. 520 

17 Ohio —Champion Animal Food 
Co V L. B. Reich Distributing Co, 
App, 78 NH.2d 180 
Tenn.—^Friedman v. Georgia Show^ 
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case Co, 188 SW2d 9, 27 Tenn. 
App 574. 

Wash.—O'Connor v Tesdale, 209 P 
2d 274, 84 Wash 2d 259 
55 C J p 856 note 27 
18. Tenn.—Wildman Mfg Co \ 
Davenport Hosiery Mills, 249 S 
W 984, 147 Tenn. 551 
19 US—Victor Chemical Works v 
Hill dutch Co, Ill. 162 F 898, 81 
aCA. 519, 10 LR.A,NS. 814 
65 C J p 356 note 28 
8a US —Murray Co v Citizens* 
Oil Mm. CaA.SC, 281 F 699 
2L Tex.—Southern Gas, etc., Co v 
Rlcholson, CivJlpp 181 SW 529 

88 Kan.—Nichols & Shepard Co v 
Parker 8 P2d 462, 138 Kan. 709. 
80 A.LJEt. 819 

88. US—Solomon v Waterbury 
Brass Goods Corp., CCAuNY., 6 
F 2d 990 

55 C J p 856 note 80 

84. US—^Blahle v Amtorg Trading 
Corp, DONJ., 98 FSupp 405 
65 C.J p 856 note 81. 

8a NM.—Sundt ▼ Tobin Quarries, 
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espeaally where the bujer is compelled, by rea¬ 
son of an emergency, to accept part delneiy ^6 
On the other hand it has been held that, where a 
part of the goods shipped after the contract time 
IS accepted, there is a wai\er of delay in shipping 
the balance 2? 

Delivery in installments W here the contract pro¬ 
vides for delner} in designated quantities at dif¬ 
ferent times, acceptance of an o\erdue installment 
waives the delaj m deliverj of such installment,^^ 
but has been held not to waive time for deliver} of 
the other installmentsand a bu>er who gi\es 
separate orders for goods, b> accepting a portion 
of one order after expiration of the tune for deliv¬ 
er}, does not wai\e the right to object to a late 
tender of delnery of the other orders.*® On the 
other hand it has been held that acceptance of de- 
la} ed deliveries is a waiver of the time limit unless 
notice is given to the seller that such time limit wnll 
be insisted on as to future deln enes 

Wavier of time limit by setter A waner of the 
time for delivery may also operate in fa\or of the 
bu}er,** and w'here the seller conbnues to delner 
after expirabon of the contract time for perform¬ 
ance, and then refuses to make further deluenes, 
the bu>er may reco\er damages for such refusal ** 

§ 152 -Evidence 

Genml rules Of evidence are applicable to questions 
relating to presumptions and burden of proof, admis¬ 


sibility, and weight and sufficiency of evidence with re- 
spect to time of delivery 

In order to put the bu}er in default for refusal 
to accept deliver} because of dela>, the burden is on 
the seller to show^ compliance with the contract 
provision as to bme,*^ or, as discussed infra § 211, 
an excuse for failure to comply therewith, and if no 
bme for deli\er} was fixed by the contract the 
seller has the burden of showing delivery within a 
reasonable time** So, where the seller claims to 
ha\e made bmely shipment and there has been an 
unusual dela} in delnery, the burden is on him to 
show that the delay was not attributable to him ** 
On the other hand, in an acbon for the pnee of 
articles to be manufactured and delivered, the bur¬ 
den IS on the bu}er, alleging negligent or wrongful 
delay in deli\ enng the arbcles, to prove the dela} *7 

In determining issues relabng to the time of 
delnery, general rules as to presumptions are ap¬ 
plicable Thus there is a presumption, in the ab¬ 
sence of e\idence to the contrary, that ordinary 
business transacbons wrere transacted in the regular 
and usual manner*® and that the parbes contem¬ 
plated that they would be so transacted.^® So, in 
the absence of any e% idence on the matter, there is 
a presumption that chattels are delivered at the 
time of the purchase 

Admissibility An} competent evidence which is 
rele\ant and material on the question of bme of 
deli\ ery, or dela} therein,^* or which tends to show 

financial re8i>on8lbllity of buyers, 
there was a presumption that ac- 
Quisibon of information of buyer's 
financial responsibility was con¬ 
ducted in the usual manner where 
acquisition of such information was 
a business transaction.—Franklin 
Paint Co V Flaherty, 29 A.3d 651 
189 Me 880 

40. Me —^Franklin Paint Co v. 
Flaherty, supra. 

41. US—U S Hoflknan Machinery 

Corp V LauddUi, CCLA.MO. 150 
F 2d SOI—Standard Computing 

Scale Co v Adam, CCLAMo, 287 
F 847 

48. 1>C—Interstate Engineering Co 
V District of Columbia^ to Use of 
Alco Products, 112 F 2d 214, 72 
AppJDC 152 

XT—Craine, Inc., v Platt, 49 KTS. 
2d 709 

Va.—Goldstein v Old Dominion Pear 
nut Corp, 15 SE.2d 108, 177 Va. 
716 

55 CJ p 858 note 62. 

Sztrinsio evidence 

<1) Where the contract provides 
for delbery “as soon as possible* or 
*a8 earl> as possible," extrinsic evi¬ 
dence is admissible to explain the 


175 P2d 684, 50 XM 254, 169 
A.L.R. 5Se 

53 C J p 357 note 33 

88 Mich.—Pu Dearborn Coal Co v 
Xewa>grt etc Cement Co, 202 X 
W 977 230 Mich 360 

55 CJ p 357 note 34 

87 ni —Maffei \ Glnocchio, 132 
XE. 518 299 111 254 

55 C J p 857 note 35., 

88. Ind —Ohio Falls Car Co v Men- 
zles, 90 Ind. 83 46 AmR 195 

89 Ga.—James F Drew Co v 
Breedlo\e, 119 SEL 532, 30 GaA.pp 
722 

30l XT—Braitsch v Kiel, etc., Co, 
114 XTS 872 

31. US—Solomon v Waterbur> 
Brass Goods Corp, CCA XT, 6 
F 2d 990 

Ki —^Troy Carriage Sun Shade Co v 
F A. Ames Co., 256 SW 27. 201 
193 

38. XT—Schulder v Bdward B 
Ladew Co. 165 X T S 504, 178 App 
Div 458 

33. XT—Schulder v Edward R. 
Ladew Co, supra. 

3A WJs—Davis-Watkins Dairy¬ 
men’s Mfg. Go v Cronin Dairy, 


etc Co, 202 XW 293, 186 Wis 
106 

55 C J p 358 note 54-^5 

35. WIs —D a \ i 8-Watklns Dairy¬ 
men s Mfg Co, V Cronin Dairy, 
etc, Co, supra. 

55 C J p 358 note 57 

36. La.—^Thompson v Pfeifer, 2 
La.A, Orleans, 827 

37 Ark.—C H. Smith Tie, etc., Co 
V Weatherford, 121 SW 943 92 
Ark. 6 

38. Ill—Spero Elec Corp v Wil¬ 
son, 71 XE2d 827 380 Ill App 622 
Tex —Moffltt V Hieby, Ci\ App 225 
S W 2d 441, re\ ersed on other 
grounds. Sup 229 SW2d 1005 
39 US—Standard Computing Scale 
Co t Adam, CCA.M 0 ., 287 F 347 
XkLvestigatlon of xesponsi- 

btiity 

In assumpsit by seller against 
bu 5 er for nonacceptance of mer¬ 
chandise, where bu>er Justified non- 
acceptance on ground of unseason¬ 
able delbery and seller claimed it 
shipped merchandise on day after 
receiving necessarj' information from 
mercantile agency as to buyer s cred¬ 
it, and seller was doing a credit busi¬ 
ness which required knowledge of 
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the cause of such delay,is admissible, but irrele- 
-lant or immaterial evidence should be excluded.^^ 
If delnery is to be made during the season, e\idence 
that the seller shipped other cargoes is competent 
as tending to show that he could have obtained the 
necessary vessels before the season closed,and, 
where the buyer is to furnish the vessel^ evidence as 
to whether he sent a i essel to the place at the time 
specified is admissible to show whether there was an 
extension of time^® Where goods are to be de¬ 
livered "as soon as possible,” the buyer cannot pro\e 
that he wanted the goods on a particular date for 
a special purpose, without show mg that the seller 
knew of such purpose Where, in an action for 
the price of goods sold, the buyer claims an off¬ 
set for delay in delivery, evidence that a con¬ 
tractor purchasing from the buyer wras penalized 
because of the delay and deducted the amount from 
his accoimt wnth the bu>er is inadmissible^^ 

Weight and sufficiency General rules are ap¬ 
plicable in determimng the weight and sufficiency 


of the evidence as to the time or delay,includmg 
such questions as whether deh\ery or shipment was 
seasonably made^^^ within the tune ^afied in the 
contract of sale,^^ or within a reasonable time 
where no time was speafied,52 or whether wraiver 
or estoppel was show*n with respect to delay in de- 
liveo 

§ 153 — Questions of Law and Fact 

Where the evidence with respect to time of delivery 
Is conflicting end sufficient to raise an Issue of fact, the 
question is for the Jury, but where the evidence Is un¬ 
disputed and but one conclusion can reasonably be drawn 
therefrom, the question Is for the court- 

Wliere the construction of a contract of sale is 
ambiguous or evidence as to its terms is conflicting, 
the question as to the intent of the parties in respect 
of the time of deliverj or shipment is for the jury.®^ 
So the question whether delivery was made within 
the contract time is for the jury where the evidence 
IS conflictingbut where the facts are undisputed 
the question as to the time of delivery is for the 


-meaning of the term as It was un¬ 
derstood by the parties at the time 
of making the contract.—Steinhauer 
% Thompson, 85 SB 677, 16 GaApp 
470—05 QJ p 858 note 62 W 
(2) Where the contract provides 
for delivery **about** a given date, 
extrinsic evidence is inadmissible to 
show an oral agreement that deliv¬ 
ery should be made not later than 
the date specified —Ferguson v 

Paulman, 226 Ill App 482-^2 C.J 
p 768 note 28 

43. Ala.—Way v Waters-Tonge 
Lumber C!o. 100 So 219, 211 Ala. 
182 

55 CJ p 888 note 68 

44. US —^Mengel & Bro Co v Han¬ 
dy Chocolate Go, CCA.Mass 10 
F2d 298, certiorari denied 46 SCt. 
488, 271 US 668, 70 LEd. 1141 

45 NY—^Isaacs v New York Plas¬ 
ter Works, 67 NT 124 
46. Mich.—Duplanty v Stokes, 61 
NW 1016, 108 Mich. 680 
47 Pa.—Philip J Ritter Conserve 
Co V Holb, 62 Pa.8uper 296 
48. Tex.— It. B Menefee Lumber 
Co v Davis-Johnson Lumber Co., 
Jiv.App, 294 SW 275 

46. Bvldenoe held snflIcUnt 

(1) To show particular provisions 
as to deUvery 

U S —^International Ticket Scale Cor^ 
poration v international Ticket 
Scale Corporation of Chicago, HI.. 
CCJLm, 66 F2d 969—Ingram- 
Day Lumber Co v Schultz, C.CA. 
Wls., 45 F 2d 859, certiorari denied 
51 set. 866, 288 US 888, 75 L.Ed. 
1445 

Cal —Platt V Union Packing Co., 89 
P2d 662, 82 CaLApp2d 829 


La.—^Turk v Crnkovic, App, 141 So 
484 reheard 144 So 208—^Haskins 
Trading Co \ S Pfeifer & Co, 180 
So 469 14 La.App 568 
NT—Craine, Inc., v Platt. 49 NTS 
2d 709 

Pa.—Mindlln v Freedman, 69 A.2d 
177, 165 Pa.Super 498 
55 CJ p 246 note 95 [b] 

(2) To show that contract required 
delivery at certain intervals—News¬ 
paper Readers Service \ Canonsburg 
Pottery Co., CJLPa., 176 IF 2d 945 
(8) To show that time for delivery 
was extended 

N3£—Sundt V Tobin Quarries, 175 
P2d 684, 50 NM. 254, 169 A.LuR. 
586 

Or—Duncan Lumber Co v WlUapa 
Lumber Co, 182 P 172, 188 P 476, 
98 Or 886 

R.L—Cinquegrano v T A. Clarke Mo¬ 
tors, 80 A.2d 859, 69 R.I 28 

(4) To show that time of perform¬ 
ance was not extended.—Maxant v 
Chicago Screw Co., 171 IllApp 481 

(5) To show other matters — 
Thayer v Hyne, 48 NW2d 498, 259 
Wis 284 

Bvldenoe held lusufllolent 
Cal—Monad v Turner, 98 P2d 755, 
87 CalJtpp 2d 98 

60. Bvideaoe held snUloient 

<1) To show seasonable delivery 
Ga.—-Weideman v Christopher, 61 
SB.3d 601, 78 Ga.App 548 
Ind.—Schaefer v Fiedler, 68 NJBB.2d 
810, 116 IndJ^p 226 

(2) To show failure to deliver sea¬ 
sonably 

La.—Acorn Refining Co v Pearce^ 
App., 169 So 122—Turk v Cmko- 
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Vic, App., 141 So 484. reheard 144 
So 208 

Tex.—^Bush v W M. Johnson Gin 
Co, CivJ^pp, 188 SW2d 157 
5L U S —Lura’v Supply Co v Ftank- 
lin Sugar Refining Co, C CLAVa., 6 
F 2d 214 

55 C J p 859 note 72 

50. Bvldenoe held sufiloient 

(1) To show that delivery was 
made within a rea8onaJt>le time — 
Palmer Supply Co v Time Oil Co, 
178 P2d 787, 27 Wa8h.2d 468—55 CU 
p 859 note 78 [a] (1) 

(2) To show that seller failed to 
perform within a reasonaMe time. 

U S — Im Albert & Son v Armstrong 

Rubber Co, CAConn., 178 F2d 
182 

Tex.—Bush V W M. Johnson Gin 
Co. Civ App. 138 SW2d 157 

55 aj p 859 note 78 [a] (2) 

58 Bvideaoe hSld snfltolent 
Maas—MacDonald & Payne Co v 
Metallic Arts of New England, 86 
NE.2d 516, 824 Maas. 853 
NT—William C Atwater 4b Co v 
Panama R. Co, 175 NJB 189, 255 
NT 496 

56 CJ p 361 note 69 [f] 

54. US —Lester Piano Co v Bs- 
canaba Yeneer Co., CCAPa., 46 
F2d 27 

Miss.—Hastings-Stout Co v J L. 
Walker & Co, 189 So 622, 162 
Miss 275 

Mo—Drown v Tough, 88 SW2d 786, 
225 MoApp 1017 
65 C J p 859 note 76 

65. US—Second Nat Bank of Ho¬ 
boken V Columbia Trust Co, CC 
ANJ., 288 F 17, 80 AL.R, 1299 
56 CJ p 869 note 76^ 
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court 5^ If delnery is to be made withm a reasona¬ 
ble time57 or prompt!the question whether the 
seller has complied with the requirement is for the 
jurj where the facts are disputed or are susceptible 
of different inferences, or is a mixed question of 
law and fact,®® but if the question ot what con¬ 
stitutes reasonable time for deln er} depends on un¬ 
disputed tacts or the facts are such that but one con¬ 
clusion can reasonabh be drawn therefrom, the 
question is one of law’ for the court It is also for 
the jury to determine whether deli\er> was made 
at a reasonable hour Where the delu er^ depends 
on the tune ot shipment, the time when the vessel 
sailed is a question for the jurj and if the de- 
In ery is to be made w hen permits for shipment are 
obtained, what constitutes a reasonable tune to wait 
for such permits is a question for the jur} So 
too, w’here delnerj is to be made on demand, the 
question as to the exact time when demand should be 
made is for the jurj 

Whether there has been a wai\er of, or estoppel 
to assert, dela^ in delivering ordinarily is a question 
for the jury ^ Where the seller failed to delner 
on the day named in the buy’er’s offer to wane 
previous delays on condition that the goods be de¬ 


li\ ered on a specified day, but deli\ ered only a part 
thereof on the following day, the buyer’s acceptance 
of such part was not, as a matter of law, a wauer 
of damages for the original breach by delay in de- 
Inery 

§ 154 What Constitutes Delivery 

No particular act or formal ceremony Is necessary to 
make delivery, and any act done with Intent to transfer 
possession and dominion Is sufficient, but what consti¬ 
tutes delivery In a particular case must to a large ex¬ 
tent depend on the nature of the goods, the nature of 
the particular business to which the transaction Is Inci¬ 
dent, and the circumstances attending the transacton, 
and, generally, if the contract contains a atipulatlon 
for a particular mode of delivery, that mode must be 
followed 

Xo particular act or formal ceremony is necessary 
to make a delivery, any act done with intent to 
transfer possession and dominion is sufiEcient^^ 
In other words, a deli\ery may be said to have been 
made whenever, at the time and iplace wrhich the 
law* fixes or the parties have agreed on, the seller 
has done e\ erything which is necessary to be done 
m order to put the goods completely and uncondi¬ 
tionally at the disposal of the buyer WTiat con¬ 
stitutes delnery m a particular case must to a 


56i Ky—Bradley v Jones, 154 SW 
1091, 153 K% 174 

57. Ark.—American Historical Soc 

V Vestal, 74 SW2d 964, 1S9 Ark. 
651 

Ga.—^F^r£:uson v Bank of Dawson, 
196 S E. 195, 57 GaJ^pp 639 
55 C J p 359 note i S 
58i XT—^International Cheese Co 

V Garra, 176 XTS 523, 107 MIsc. 
844 

59 Ter.—Berry v Fairbanks, Civ 
App, 112 SW 427 
55 C J p 359 note 80 
oa Me —^Franklin Paint Co v 
Flaherty, 29 A3d 651, 139 Me 330 
Mo—Corpus Juris dted iai Bisesi \ 
Farm & Home Sa\ ings & Loan 
Assn of Missouri, 78 SW2d S71 
874 231 MoApp S97 
55 C J p 359 note 81 
61 Mo—W^ethmeier v Yontz. 235 
&W 141, 208 MoApp 484—Cous¬ 
ins V Bowling. 74 SW 168, 100 
MoApp 452 

62. VS—Grace v Browne, XT, 86 
IF 135, 29 CCA. 621 
63; VS—Jaslow t Waterbary Co., 
CCA.XT.. 296 F 363 

64, Tex.—Steagall ▼ McKellar, 20 
Tex. 265 

aessosahls time for deasaad 

In assumpsit for breach of con¬ 
tract to deliver yam containing pro- 
t'ision X>ellveries will ad\ ise** which, 
by custom, meant that buyer should 
call for deliveries in reasonable 


it was for Jury to determine what | 
was reasonable time—Union Fabrics I 
Corp > Tillinghast-Stilea Co., 1921 
A 205 58 R.L 190 

65. R.I.—^Xewton Tea» etc, Spice 
Co V Xarragansett Wliolesale 
Grocery Co., 128 A 144, 45 H.L 
387 

55 C J p 354 note 96 

66. Ga.—^Bernhardt v Federal Terra 
Cotta Co., 101 S.E 588, 24 GaApp 
635 

67 US—Porter r Mercado, DC. 
Puerto Rico, 67 FSupp 107 re- 
\er8ed on other grounds, CCA, 
Anderson v Mercado 168 F 2d 808 
certiorari denied 68 SCt. 220, 332 
U S 887 92 L.Ed. 410 
Ala.—Ooepas Juris quoted in City of 
Decatur \ Poole. 189 So 743, 746 
288 Ala. 224 

Iowa.—Cownie v Local Board of Re¬ 
view in and for Cit> of Des Moinea 
16 XW2d 592 235 Iowa 318 
55 C J p 360 note 87 
Sufficiency of delivery to pass title 
see infra § 259 
Po s sessi o n sad titls 

“DelUei^,” with respect to a sale 
of personalty, is act by which seller 
parts with possession and title, and 
bu>er acquires possession and titla 
—Weller v Kolb’s Bakery & Dairy 
4 A2d 180, 176 Md. 191. 

Flaoamsnt on sdjoiaing lot 
Where owner discovered and In¬ 
spected shingles delivered by materi¬ 
alman and made no protest, shingles 
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were sufficiently delivered to render 
owner liable for purchase price of 
shlAgles subsequently stolen, not¬ 
withstanding they were stacked on 
adjoining lot a few feet from owner’s 
property line—^Red River Lumber 
Co \ Comegys LaApp, 146 So 843 
Knocked down condition 

Whether machine was shipped in 
knocked-down condition was imma¬ 
terial on issue of delivery thereof 
under sales contract, where machine 
was tried out by seller’s representa¬ 
tives on bujers farm—Massey-Kar- 
ris Harvester Cd v Quick, 87 S.W 2d 
446, 229 MoApp 1186 
By wSiom maanfaotiursd 

A dealer, on delivering household 
appliance to buyers in unbroken crate 
in which it was received by dealer 
from the manufacturer, was not re¬ 
quired to advise buyers that he was 
selling them an appliance manufac¬ 
tured by a certain manufacturer— 
Maroney v Montgomery Ward & Co, 
34 S E.2d 302, 72 GaApp 485 

68; Tex.—^Fox v Yoang, CIVwApPm. 

91 SW2d 857 

There is dslivsry where the seller 
parts with control of the property 
and places it unconditionally at the 
disposal of the buyer—City of 
Wheeling v Benwood-McMechen Wa¬ 
ter Ca, 176 SE. 284, 115 WVa. 863 
—55 C.J p 860 note 87 [a] 

Taltiire to deny aoooiut 

In action on account for rugs sold 
and delivered, oncontroverted evi- 
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large extent depend on the nature of the goods,®® 
the nature of the particular business to which the 
transaction is inadent,^® and the circumstances at¬ 
tending the transaction 71 The law does not require 
the parties to the sale to perform acts extremelj in- 
comenient if not impossible.73 While an actual 
manual delivery ma> not be necessary,7® especiallj 
where the sale is of bulk>^ and cumbersome ar¬ 
ticles,7^ mere words are not sufficient to transfer 
possession but must be accompanied by some act to 
effect a change of possession 75 Merety setting aside 
goods sold under an executory contract will not 
amount to a deliveiy ,7® nor will an offer to delner 
on a condition not assented to or complied with b> 
the buyer constitute a delivery 77 Placing goods on 
the buyer’s premises after their rejection for failure 
to comply with the contract is not a deli\er>, e\en 
though done writh the buyer’s consent.78 Grenerall> 
if the contract contains a stipulation for a particular 
mode of delivery, that mode must be follow*ecL79 

Assembly and installation Wliere the contract 
contemplates delivery of a fully set-up and operating 
machine, there is no delivery unless the machine 


IS properly assembled®® and installed.®^ 

Mistake tn invoice A mere \ariance between the 
contract and the imoice accompanymg the delivery 
as to the time of sale immediatel} corrected does 
not render the deln ery insufficient 

§ 155 — Actual or Constructive Delivery 

Delivery of geode sold may be actual or constructive, 
that Is, the buyer or his accredited agent may be given 
the real possession of the goods, or, acts may be per¬ 
formed which, although not truly conferring real pos¬ 
session of the goods, may be considered in law to be 
equivalent to acts of real delivery 

The word “dehvery” m the law of sales ma> 
sigmf> either an actual or a constructive delivery 8® 
Actual delivery consists m giMng to the buyer or 
his sen^ts or accredited agent the real possession 
of the goods sold C6nstructi\ e delivery compre¬ 
hends all of those acts which, although not truly 
conferring real possession of the goods sold, have 
been held constructione juris equivalent to acts of 
real delivery,®® and in this sense mcludes s>mbolic 
or substituted delivery 8® Both actual and construc- 


dence that buyer returned to plain¬ 
tiff russ which buyer was not wHling 
to pay for, and that when pressed 
for payment the buyer did not deni 
the account, made out a prima fa¬ 
cie case showing a sale and delivery 
of the rugs to the buyer—Breslin- 
Oriffitt Carpet Co v Asadorian, Mo 
APP, 145 SW2d 494 
gg. Iowa.—Cownie v Local Board of 
Review in and for City of Des 
Moines. 16 NW2d 592 235 Iowa 
318 

55 C.J p 860 note 88 

Oharaoter, goaatity, and condifeloiL : 

Acts which will constitute a **de-! 
livery” or redelivery of property de¬ 
pend on the character quantity, and 
condition of the property sold.—Morel 
V Solomon, 85 So 2d 814, 208 Misa 
856 

70l Cbl—Kasch v Labor Temple 
Assoc., 123 P 552, 18 CaLApp 508 

56 C J p 360 note 89 

7L Misa—Morel v Solomon, 85 So 
2d 814, 208 Misa 856 
55 CJ p 860 note 90 
Delivery held insuffloleiLt 
NJ*—Glynn v Carr, 48 A.2d 277, 
184 N.JXAW 860 
55 OJ p 860 note 90 [bj 

TSi Iowa.—Cownie v. Local Board of 
Review In and for City of Dee 
Moinea 16 MW2d 692, 285 Iowa 
818 

55 C J p 860 note 9L 

78. Iowa.—Cownie v Local Board o' 
Review in and for City of Det 
Moines, supra. 

55 CJ p 860 note 92 

77C.JS—56 


74. NJ—Ott V Sutcliffe. Ch.. 60 
A 965 

55 C J p 860 note 98 

75 US—Audenreid v Randall, ec 
Me 2 FCaaNo644 8 Cliff. 99 

76. NY—Gross v AJello, 116 NY 
S 880, 182 AppDiv 25 

77 NJEL—Messer v Woodman, 22 
NJa. 172, 58 Am.D 24L 

78. Ala—State Board of Adminis¬ 
tration V Roquemore, 117 So 757, 
218 Ala 120 

78. La—American Rice Milling Co 
V Baltic American Feed Corpora¬ 
tion. App, 152 So 108 
55 C J p 861 note 98 
The trade or mercantile term, *9 
O B. respective factories,” when used 
in connection with price of goods 
sold, is commonly construed as fix¬ 
ing only price, not as relating to 
I mode of deliver! —Bott v X Snellen- 
Iburg & Co, 14 SJEl2d 872. 177 Va 
|88L I 

80. Mo—Massei-Harris Co v 
Quick, 42 SW3d 47, 227 MoApp 
786 

Oourt wHI assume that contract 
for sale of combined harvester and 
thresher contemplated delivery of 
fully set-up machine, where seller 
sent representative to assemble ma¬ 
chine and place it in operation — 
Massey-Harris Co v Quick, supra 

8L Misa—^Morel v Solomon, 85 So 
2d 814, 208 Miss 856 
Contractual duty to install machine 
generally see supra 5 180 
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‘^edeiiversF*’ 

Where machine was delivered to 
buyers home by sellers where buyer 
installed it by using simple toola 
but machine did not operate properly, 
and sellers took it from its installa¬ 
tion and sent it awaj for repair, and 
when machine came back sellers did 
not return it to its installation but 
merely left it on buyer^s back porch, 
and there was a metal plate on ma¬ 
chine removable only with special 
tools there was no "redelivery” of 
machine to bu^er who was not liable 
for purchase price.—^Morel v Solo¬ 
mon, supra. 

88. Ind.T—Baird v Pratt, 89 SW 
648, 6 IndT 38 

88. Iowa.—Cownie v Local Board of 
Review in and for City of Des 
Moines, 16 XW2d 592, 285 Iowa 
818 

Tex.—Corpus Jhzis quoted lu Walk¬ 
er-Smith Co V Jackson, Civ App, 
128 S W 2d 998 996 error dismiss¬ 
ed, Judgment correct. 

55 C J. p 861 note 2 

8A Ala.—Corpus Juris quoted la 
City of Decatur v Poole, 189 So 
748, 746, 288 Ala. 224 
Tex.—Corpus Jaxls quoted Su Walk¬ 
er-Smith Co V Jackson, Civ App, 
128 S W 2d 998 996, error dismiss¬ 
ed, Judgment correct. 

55 CJ p 861 note 8 

85. Tex.—^Fox V Young, CivApp, 91 
S.W2d 857 
55 C J p 861 note 4 

86 US —In re Xesto. CC APa., 270 
F 503 

55 C J p 361 note 5 
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ti\e delnery of goods and chattels contemplate the 
absolute gi^^ng up of the control and custody of 
the goods on the part of the seller and the assump¬ 
tion thereof b> the buyer Unless the goods are in 
a condition to be deluered i\ithout more to be done 
b> the seller, there can be no actual, and, hence, no 
constructi\ e, delner> until the seller has put the 
goods in a deliverable condition 

§ 156. — Symbolic Delivery 

a In general 
b Order for goods 

c W arehouse receipt or bill of lading 
d Delner> of part of goods or sample 

a. In General 

Where the nature of the goode Is such as to render 
rsctual delivery impracticable, there may be a symbolic 
•delivery, that is to say, the possession may be trans¬ 
ferred by the delivery of something symbolic of the 
goods or some Indicia of the property, provided there 
is an intent thereby to change the possession of the 
property in performance of the contract. 

\\ hen the nature of the goods is such as to render 
actual delivery impracticable, there ma> be a s>m- 
bolic deli\eiy,S9 that is to say, the possession may 
be transferred b> the delivery of something sym¬ 
bolic of the goods or some indiaa of the property,^^ 
protided there is an intent thereby to change the 
possession of the property in performance of the 
contract®^ Howeier, the sj-mbol must be of such 
a character as to mdicate a transfer of the goods 
There may be a symbolic dehveiy bj gi\ mg the buy¬ 
er the key of the building m iiihich the goods are 
deposited,®* or by gi\ing him an order on a third 
person, discussed infra subdiMsion b of this sec¬ 
tion, a 'warehouse receipt or bill of lading, infra 
subdivision c of this section, or other documents in- 
dicatnc of ournership,®^ such as an mvoice of the 


goods with an assignment of the goods indorsed 
on it,®* a weigher’s certificate,®® or a ginner’s 
receipt for cotton 

Bill of sale A symbolic delnery may be effected 
b> deluerj of a bill of sale,®® although it has 
been held otherwise where there is nothing to 
pre\ ent actual delu erj ®® 

Transfer of insurance policy does not constitute 
deliver> of the property covered thereby m the ab¬ 
sence of an> other act indicating an intent to de- 
Ineri 

Recording instrument Where a negotiable note 
contains a statement that certain personal property 
was given as collateral security for its payment, 
joined with power of sale, but no conveyance of the 
property is expressed, and there is no defeasance 
providing for reversion of title to the maker of the 
note, the recording of the note does not amount to 
a deln ery of the property given as security ® 

h. Order for Goods 

A symbolic delivery mey consist In giving the buyer 
an order for the goods directed to the person In posses¬ 
sion, provided it can immediately be followed by actual 
delivery and there is an intent to deliver 

A symbolic delnery ma> consist in giving the 
buyer an order for the goods directed to the person 
in possession,® provided it can immediately be fol¬ 
lowed by actual delivery^ and there is an intent to 
deliver * In some cases the courts have laid stress 
on the fact that the order was accepted by the buy¬ 
er,® and it has also been held that there must be a 
presentment of the order and an agreement of the 
person in possession to hold the goods thereafter as 
bailee of the buyer ^ So it has been held that m 
order to constitute a delivery the order must identify 
the goods,® although a particular description b> 


87 Del.—Brown v Dickerson, 42 A. 
421. 2 Mar\ 119 

88. WVa.—Back v Smith, 66 SB. 
1, 66 WVa. 47 S4 L.R.A.N’S 293 

89 N’T—Horst v Slontaok Brew¬ 
ing Co., 193 NTS 881, 118 App 
Div 300 

55 C J p 361 note 8. 

Symbolic delivery 
As passing title to goods see Infra 
4 259 

Delivery of shlpplxkg documents 
under G. L F contracts see Infra 
I 217 

90. U S.—In re Ricketts^ IB.. 234 F 
285, 148 GCA 187. 

91 NT—Groves v Warren, 164 N 
Y& 925, 178 App Div. 833. 

J55 CJr p 861 note IQl 


98. NH.—Clark v Draper, 19 NH. 
419 

55 C J p 861 note 11 

93. Me—Giguere v Morrlsette, 48 
A2d 257 

55 C J p 361 note 12 

94. ITS—In re Ricketts, ni, 234 F 
285 148 CCA 187 

55 C J p 362 note 17 

95. Mass—Gardner v Howland, 2 
Pick. 599 

96. Mo—Glasgow v Nicholson, 25 
Mo 29 

97- Tenn.—Waller v Parker, 5 
Coldw 476 

9& Iowa.—Clark v Shannon, etc., 
Co. 91 NW 923, 117 Iowa 645 

55 C.J P 862 noie 21. 

99. Mass—^Bnrge v Cone, 6 Allen 
412. 

55 C.J p 362 note 22. 


1. La.—^McCloskey v Alahazna Cent. 

Bank. 16 Ls-Azin. 284 
8. Mass —^EEarding v Bldrldge, 71 
NB. 115, 186 Mass 89 

3. La.—Dupuis V Davis, 189 So 662, 
19 La.App 160 

55 C J p 362 note 26 

4. Cal—Stevens v Stewart. 3 Cal 
140 

6. Ala.—Edwards v Meadows, 71 
Ala. 42 

55 CJ p 362 note 28 
8. Md.—Merrick v Bradley, 19 Md. 
50 

NT—Stanton v. Small, 6 N.TSuper 
230 

7 US —In re Clifford, DCCal, 6 F 
Cas.No 2,893 2 Sawy. 428 
55 C J p 362 note 80 

& La.—D'Armand v Sheriff, 21 Iol 
Ann. 198 
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numbers and marks is not necessary if the particular 
parcel intended is otherwise well known ^ 

Where no place of delnery is fixed, the seller 
cannot claim a constructive delivery of unascer¬ 
tained goods in the hands of a third person until 
he has identified and appropriated the goods to the 
contract and notified the bu>er thereof, and the 
third person has notified the bu^er that he will 
release the goods so appropriated on the seller’s or¬ 
der, and such order is actually delnered to the bu>- 
erio Where, howe\er, the seller of goods has on 
storage with the earner, to which the bu>er directs 
delivery to be made, a larger quantity than that sold, 
and the carrier accepts an order for delu er> of the 
quantity sold, separation of such quantity from the 
mass in storage is not required to make the delivery 
effective If the property is not actual!}’ in pos¬ 
session of the person on whom the order is draw*n, 
the giving of the order is not a delivery of the 
property 

Order on warehouseman The deliver} of an order 
on a warehouseman in possession of the goods sold 
has been held to be a S}mbolic deli\er}%is especially 
where the warehouse receipts are also sent to the 
buyer,but such a delivery is nullified b} remo\al 
of the goods to the seller’s premises without notice to 
the buyer On the other hand, it has been held 
that orders on a warehouseman do not constitute 
deliver} of the goods where the seller retains the 
warehouse receipts,^^ and that such orders are not 
''documents of title” withm the Uniform Sales Act 
relating to delivery of goods m possession of a 
third person 

Goods tn bond An order by the owner of goods 


m a United States bonded warehouse, on which the 
duties have not been paid, for delivery to the buyer, 
IS not a good ^-mbolic delivery, even though pre¬ 
sented to, and accepted b}, the warehouseman 

Tune of delivery The mere delivery of the order 
IS not sufficient where the person to whom it is 
directed declines to delner the goods until after 
the expiration of the time for such deliv er} 

c Warehouse Beoeipt or Bin of Lading 

Delivery of a warahouae receipt or a bill of lading 
may constitute a good symbolic delivery of the goods 
fdr which It is given 

Deliv’ery of a warehouse receipt ma} constitute 
a good s}'mbolic deliveo of the goods,-® provided 
the receipt is genmne^^ and represents specific 
goods,-- and the goods are free from charges 28 
If it is agreed that deliver}" may be made by giving 
a warehouse receipt, it is immaterial whether or not 
such receipt is negotiable 2* 

Custom house permit A tender by the seller, of 
an unindorsed custom house permit, authorizing a 
deliver}’ of the goods b} the wrarehouseman, is a 
sufficient offer of deliver}, w"here the permit is suffi¬ 
cient, if indorsed b} the seller, to enable the bu}er 
to take possession 25 

Bill of lading Ordinarily, the deliver} of a bill 
of lading is a s}Tnbolic delivery of the goods for 
which it IS given,25 espeaall} where followed b} 
an unconditional offer to make physical dehvery of 
the gDods,27 but not w’here such bill of lading, at 
the time it is given, has ceased to represent the 
property,28 or is otherwise insuffiaent to require the 
earner to dehv er the goods 28 


9 SC—^Frazer v Hilliard, 33 SCL 
309 

10. NT —Hubbard v Rockaway 

Lunch Co, 225 NT S 638, 131 Mlac. 
53 

11 US—Savannah Chemical Co v 
Grace, CCA.Ga., 293 F 145, cer¬ 
tiorari denied 44 SCt. 403, 264 U 
S 590, 68 L.Sd. 864 

18. Colo—Cofleld V Clark, 2 Colo 
101 

13- NT—Gross v AJello. 116 NT 
S 380, 132 AppDlv 25 
55 C J p 363 note 37 
Chrain stored la aievator 
Where one of several pmuma, who 
have stored various parcels of grain 
In an elevator, sells a certain num- 


him a receipt therefor this consti¬ 
tutes a sufficient deliv ery of the 

property to the purchaser—Cushing 

V Breed, 14 Allen, Mass 376, 92 Am. 

D 777—27 CJ p 588 note 42 

14, NT—Horst v Montauk Brew¬ 
ing Co. 103 NTS 381, 118 App 
Dlv 300 

15. N T —Gross v Ajello, 116 N T S 
380, 132 APP Dlv 25 

13. NT —Klrsch v Roulston, 178 N 
TS 246 

17. NT—Klrsch v Roulston supra. 

18. ns—^In re Clifford, DO Cal, 5 
F Cas No 2 893, 2 bawy 428 

19. NT—Suydam v Clark, 4 NT 
Super 133 

aOi. Mass.—^Famum v Pitcher, 24 N 


83. La.—Succession of Gragard, 30 
So SS5,106 La. 298 

55 C J p 363 note 48 

83; HI—McPherson v Hall, 44 Ill 
264 

84. NT—Miller v Ungerer 176 N 
T S 850, 188 AppDlv 665 

85. NT—Dunham v. Pettee, 1 Daly 
112 

83. Neb—Ffuit Dispatch Co v Gi- 
linskv, 122 NW 45, 84 Neb 831, 
123 NW 1018, 85 Neb 475 

55 CJ p 363 note 53 

87 Cal —Martim v Western Pac. R. 
Co, 132 P 602, 21 CalJlpp 589 

88. Wash.—C A Mauk Lumber Co 
v MUler Bros Lumber Co 219 P 
28 126 Wash. 598 

55 CJ p 363 note 55 

89 Minn—Julius Kessler Co v 
LaUy 123 NW 921, 124 NW 213, 
109 Minn. 338 

55 C J p 364 note 56 


ber of bushels, gives an order on the | q 590 , 151 Mass 470 
elevator agents to deliver it to thej 55 c.J p 363 note 46 
purdiaser, and the agents accept the, 

order, agree with the purchaser to^SL Ill—^McPherson v Hall, 44 Ill 
store the property for him, and give 264. 
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d. Delivery of Part of Goods or Sample 

The delivery of a part of the goods may operate as 
a delivery of the whole if such Is the Intent of the par 
tiesf but the mere taking away of an inconsiderable por¬ 
tion as a sample Is not a good symbolic delivery 

The deln ery of a part of the goods has been he’d 
to operate as a delivery of the whole if such is 
the intent of the parties ,^0 but, in the absence ot 
an^Thing to show- that such was the intent, a deli\er> 
of a pan wiU not he so regardedWhere the 
property is in different places, a delivery of part 
at one place is not a delueo of the whole,al¬ 
though this has been held a sufficient deli\ erj of the 
whole where the parties so intend 

Dcltt cry of sample The mere taking awa\ of an 
inconsiderable portion as a sample is not even a 
s>-mbolic delivery,5^ although by agreement ot the 
parties the deliv eiy of a sample may he a complete 
deli\-ery 85 

§ 157 -Persons to Whom Delivery May 

Be Made 

Generally, a delivery In performance of the contract 
must be to the buyer, or, In the case of Joint buyers, 
to one of them, but the goods need not be delivered to 
the buyer In person, and It may be sufficient that de¬ 
livery be made to the accredited agent of the buyer, 
to a person appointed by the buyer to receive the goods, 
OP to any third psrson at the buyer’s request or with his 
consent 

A delivery in performance of the contract must 
he to the buyer,86 or, m the case of joint buyers, 
to one of them,87 at least where such delivery has 
previously been agreed to by the other 8® Where 
two persons agree to purchase property which is 
div isible into portions alike in quality^ and v-alue, the 
seller cannot treat the contract as the mffivndual 
promise of each buy er to take his aliquot share, and, 
without the consent of all the parties, deliver half 


to one buyer and recover for the other's refusal to 
accept the balance 89 

While the word “delivered” in a sales contract 
usually imports a deliv ery to the buy er, it does not 
necessanly mean that the goods must he delivered 
to the buy er in person,^® and deliv ery may be made 
to the accredited agent of the huyer,^l although 
failure to deliver to the proper agent may he 
waived a delivery to a third person who is not 
the buyers agent cannot operate as a delivery to 
the buyer, ^8 but delivery to a person appointed by 
the buyer to receive the goods, or to any third per¬ 
son at the buyer’s request or with his consent,^^ 
such as a warehouseman,^® is sufficient Delivery 
may be made to the assignee of the contract of 
sale in the absence of instructions to the contrary ^8 

A delivery to the officer and the apphcation of 
the goods to the pav-ment of the buyer’s debts in 
garnishment proceedings may also he regarded as 
a complete delivery Where the seller has done 
everything required of him in the deliv^ery, the fact 
that the buyer never receives the goods because they 
are taken aw ay by a person claiming owmership does 
not relieve the kiyer from liability for the pnee, 
where there is no proof connecting the seller with 
such person’s act ^8 

I 158 —- Placing Goods at Disposal of 

Buyer 

Generally, in the absence of an agreement to the 
contrary, the seller is not bound to send or carry the 
goods to the buyer, but he fulfills his obligation by leav. 
ing or placing them at the buyer’s disposal to that he 
may remove them without lawful obetruetlon, but the 
goods must be so placed that the buyer has access to 
them for the purpose of toking possession 

As a general rule, in the absence of an agree¬ 
ment to the contrary, the seller is not hound to send 


sa Mass—Shurtleff v Willard, 19 
Pick. 202 

55 CJ p 364 note 57 
SI JLa. —^Dumford v Brooks, 3 
Mart 232 

32, NH.—Williams v Moore, 5 XJBL 
235 

33. Massw—Shurtleff v Willard, 19 
Pick. 303 

Iowa.—^Dlerson v Petersmeyer 
80 NW SS9, 109 Iowa 233 
XT—Carver v Lane, 4 KDSmith 
168 

38. Mo—Midland El Go ▼ Cleary, 
56 MO.A.PP 368 

38. lia.—Flower v Taliaferro, 8 Ija. 
88 

37 Mo—Adler v Warner, 47 Mo. 
App 25 

38. Cal —^Blumenthal v Greenberg, 
63 P 509, 130 CaL 384. 


Xeb —Ohamplin Bros v Sperling 
121 XW 976, 84 Neb 688. 

39 XT—^Van Dam v Tapscott, 57 
NTS 584, 40 App Dl\ 36 

40. Tex.—^Walker-Smith Co v Jack- 
son, Civ App 123 S W 2d 993, error 
dismissed. Judgment correct. 

41. Tex.—Walker-Smith Co v Jay¬ 
son. supra. 

55 C J p 364 note 70 

42. XT—^Manda v Etienne, 87 NT 
S 588, 93 App Div 609 

55 OJ p 864 note 71. 

48. US—Cornell Bubilies Elec. 

Corp V Press Wireless, Inc., C.A. 
XT., 175 P2d 638. 

55 C J p 884 note 73. 

Dxtver eiii;i>loyed hy tcaasf ercr 
There is no delivery of a motor 

vehl<de where the transferee is a* 
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driver employed by the transferor 
who continues to operate the car as 
such employee, and there is no 
change of possession.—Williams v 
Padellnettl, 127 XK 168, 78 In<LApp 
216 

44. Utah —Obvpns Jnxls died la 
Middleton v E^ane, 46 P2d 570, 
573, 86 Utah 396 
55 CJ p 364 note 75 

48- Ala.—Trotter v McAfee. 1 Stew 
59 

La.—Hill V Morgan, 4 Mart,XS., 
475 

46. Iowa.—Martin ▼ Omdorlt 23 
Iowa 504 

47. X H.—Ockington v Richey, 41 
XH. 275 

48. Mich.—Cool y Snover, 88 Mich. 
562. 
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or carrj the goods to the buyer,^^ but he fulfills 
his obligation by leaving or plaang them at the 
bu>er’s disposal so that he ma> remo\e them with¬ 
out la^^ful obstruction,so especiall> if manual de¬ 
livery IS impracticable because of the bulk of the 
articles SI- The goods must be so placed, however, 
that the buyer has access to them for the purpose 
of takmg possession S2 So when goods are manu¬ 
factured for the bu>er, it is a sufficient delivery 
if when completed they are set apart and placed 
at the disposal or subject to the orders of the 
bu>erS8 Delivery of bulky goods may be suffiaent 
where the goods are pointed out to the buyer or he 
IS told to take them aw'ay,®* or where the goods are 
at a distance from the place of sale and the buyer 
is told to go and take thein.^^ How'ever, merely 
pointing out the goods is insufficient if they are not 
ready for delivery,56 or if it was not the intention 
that such act should constitute delivery 5? 

§ 159 -Selection and Appropriation; 

Weighing or Measuring 

Where the goods sold ere part of a large quantity 
In bulk, there Is no delivery until the portion sold Is 
selected and appropriated to the buyer, but mere selec¬ 
tion and segregation will not operate as delivery If In 
fact the conduct of the parties Is such that no Intent of 
the seller to surrender dominion can be Inferred Ordi¬ 
narily weighing cr measuring the goods Is not essential 
to a valid delivery, unless It Is otherwise so agreed by 
the parties. 


WTiere the goods sold are part of a laige quantity 
in bulk, there is no dehvery until the portion sold 
IS selected and appropriated to the buyer 58 WTiere, 
however, the buyer has an option to choose between 
two brands of an article, but fails to exercise his 
option, and the seller is ready, willing, and able to 
dehv er either of the brands, including the one ulti¬ 
mately selected by him for deliv ery, it is not neces¬ 
sary for him to segregate the article so selected 
from the mass of which it forms a pait.58 Selection 
and appropriation may be indicated by segregating 
the goods sold from the common mass and marking 
them as the property of the buyer,®® or by setting 
them apart without markingIt has been held, 
howe\er, that, where the goods are to be delivered 
elsewhere, a selection and marking of the goods on 
the seller’s premises do not constitute a delivery,®^ 
although there is also authority to the contrary ®® 
It IS not necessary that the exact quantity should be 
segregated in order to constitute such selection a 
deliv’ery 6'* On the other hand, mere selecfaon and 
segregation will not operate as delivery if m fact 
the conduct of the parties is such that no intent 
of the seller to surrender dommion can be in- 
ferred.«5 

JVhen specific articles are sold, and they are 
marked as purchased by the buyer®® or marked and 
set aside,®^ or set aside without marking,®® there 


49 Tex.—Coxpui Juzls gnoted In 
Walker-Smith Co v Jaokeon, Civ 
App. 128 SW2d 998, 996, error dis¬ 
missed, Judgment correct. 

65 aJ p 864 note 80 
50l Tex.— Ooipns atuds gnoted in 
Walker-Smith Co v Jackson. Civ 
App, 128 S W 2d 998, 996 error dis¬ 
missed, judgment correct—^Reagan 
County Purchasing Co v Big Lake 
on Co, Civ»A.pp. 105 SW2d 463, 
error dismissed. 

55 C J p 865 note 8L 
Storage for hnyes 
Where seller substantially per¬ 
formed his contract by storing the 
goods for the bu>er in approved stor¬ 
age spaces, failure of seller to fur¬ 
nish leases for storage spaces did not 
constitute failure on seller's part to 
perform contract with respect to de¬ 
livery—American Steel & Iron Co 
V L. B Foster Co. 266 KYS 800, 
148 ^Isc. 727. affirmed 262 XYS 
1008, 288 AppDiv 883, affirmed 188 
XEL 92, 262 XY 628 
SL Mo—Glasgow V Nicholson. 25 
Mo 29 

55 C.J p 865 note 82 
98. Tex.—Corpus giixis gnoied in 
Walker^Smith Co v Jackson, Civ 
App, 128 SW2d 998, 996, error dis¬ 
missed, judgment correct. 

55 aj p 865 note 83 


Execution of release 
Where buyer and seller entered in¬ 
to contract of sale of goods on Au¬ 
gust 18, and on August 23 the goods 
arrived at plant of third person, con¬ 
signed to seller and it was not until 
August 25 that third person was in¬ 
structed to release the goods to buy¬ 
er there was no delivery** of the 
goods to the buyer before August 25 
—Swanee Fabrics v American 
Bleached Goods Cb. 86 NYS.2d 456, 
178 Misc 894. 

53. Wis.—^Pratt V Peck, 86 NW 
410 70 Wis. 630 

55 C J p 865 note 84 

54. Ark.—Beller v Block, 19 Ark. 
566 

55 C J p 865 note 85 

55 Pa.—Rldgwa^ v Baizlev Iron 
Works, 46 Pa.Super 267 
55 C J p 865 note 86 

56. La.—^Lambeth v’ Wells. 12 Rob 
5L 

55 C J p 866 note 87 

57 ND—Reeves v Bruening, 100 
NW 241, 18 NJ> 157 

58. Ark.—Rverett v Clements, 9 
Ark 478 

55 CJ p 865 note 90 
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59 NY—Storm v Rosenthal, 141 
NYS 889 156 AppDiv 544 

ea Ga.—Tift V W^ht, etc., Co, 89 
S R 508 113 Oa. 681 '' 

55 C J p 365 note 93 

6L Tenn.—^Barker v Reagan 4 
Heisk. 590 

55 C J p 865 note 98 

68. NY —^Birmingham First Nat 
Bank v Peck, 70 NYS 471, 61 
App Div 258 

55 CJr p 865 note 94. 

63. Or—La Vie v Tooze, 79 P 418, 
46 Or 206 

55 C J p 865 note 95 

64. Cal—Smith v Friend, 16 Cal 
124 

55 CJr p 866 note 96 

65. Tex.—Slaughter v Moore, 48 So 
W 372, 17 Tex.CivApp 283 

66. Me—Bethel Steam Mill Co v 
Brown, 57 Me 9, 99 Am.D 578 

55 C J p 866 note 98. 

67 Me—Merrill v Parker, 24 Me. 
89 

55 aJ p 866 note 99 

88. NC—Austin v Dawson. 75 NC 
628 

Pa.—Steiner v. Turner, 45 Pa.Super 

I 225 
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IS such an appropnation as will constitute a deliver> 
Where poles piled on a nver hank are sold under 
an agreement by the seller to load them on a barge 
to be sent by the bu> er, the markmg of the poles be¬ 
fore they are loaded is a good deliver} Wher^ 
however, the goods sold are not in the seller’s pos¬ 
session, but are ordered b} him from a third person, 
the setting aside of such goods for the bu}er by 
the third person is not a deli\ ery 

Weighing or measuring In the absence of any 
agreement to the contrar}, weighing or measurmg 
the goods is not essential to a 'valid delivery On 
the other hand, if there is an agreement to that 
effect, express or implied, a delivery is not com¬ 
plete until the goods are weighed and measured.^® 
However, this rule has been held applicable only 
to oases of constructive delivei^, and not where the 
bu}er has taken actual possession 73 if it is the 
seller’s dut} to select and weigh the goods, he is 
reliev*ed from such duty by the refusal of the 
bu}er to receive and accept them.^^ 

§ 160 -Property in Possession of Buyer 

No formal delivery Is necessary In the case of prop¬ 
erty already In the possession of the buyer at the time 
of the sale. 

If at the time of the sale the propert}- is alread> 
in the possession of the buyer, no formal delivery 
is necessar} to complete the transfer and fix his lia¬ 
bility 75 

§ 161. -Property in Possession of Seller 

There may be a complete delivery although the goods 
remain in the possession of the seller If the purchaser 


assumes such control of the property as reasonably to 
Indicate a change of ownership, or the seller's possession 
Is as agent or at the request of the buyer under an agree¬ 
ment to store or care for the property, and nothing fur¬ 
ther remains to be done by either party to complete the 
sale 

* There may be a complete delivery although the 
goods remain in the possession of the seller, if the 
purchaser assumes such control of the property 
as reasonably to indicate a change of owmership,75 
or the seller’s possession is as agent^^ or agister,78 
or at the request of the bu>er,78 under an agree¬ 
ment to store or care for the property,®® espeaally 
if the goods have been marked as belonging to the 
purchaser,®^ and nothmg further remains to be 
done by either party to complete the sale®^ If, 
however, something remains to be done to the goods 
by the seller, there is no delivery®® Similarly, it 
does not affect the delivery if the goods remain in 
the possession of the seller under a contract of 
hiring,®'* or w'lth permission to use them,®® or be¬ 
cause the seller retains the key to the building®® in 
order to have access to goods of his oivn m the 
same building ®7 

§ 162. -Property m Possession of Third 

Person 

Where the geode ere at the time of the tale In the 
poeeeeelon of a third person, actual manual delivery Is 
not necessary, but there must be a valid constructive 
delivery 

Where the goods are at the time of the sale m 
the possession of a third person, actual manual de¬ 
livery IS not necessary,®® but there must be a valid 
constructive delivery ®® It is sufficient if the goods 
are pointed out and turned over to the buyer,®® or 


69 Wash.—^Xorthem Mercantile Co 
V Schultz, 105 P S50, 56 Wash. 398 
7a Pa.—Brock \ McCaffrey, 8 Pa. 
Super 431 

71. Ark.—^Kaufknan v Stone, 25 Ark. 
3S6 

55 C J p 866 note 5 

72. Mo —Crumley v Western Tie, 
etc Co. 129 SW 46, 144 MoApp 
528 

55 CJ p 866 note 6 

73. Iowa.—^Bogy v Rhodes, 4 Greene 
188 

74. Ohio—^Beasley v Lovel, 2 Ohio 
Dec., Reprint, 878, 2 West.LuMonth. 
551 

76. N’eb—Harden v Frederickson. 

80 XW 494. 59 Neb 141. 

55 C J p 366 note 10 
7a Mass.—Daniel Gage, Ine, v 
Kimball, 198 NB. 80, 288 Mass. 
413 

55 C J p 866 note 18 
Control held insnffloient 
There is no delivery of a motor 


vehicle where the car remains In the 
possession of the seller, and, al¬ 
though used by the buyer at times. Is 
on such occasions operated by, and 
under the control of, an employee 
of the seller—Kentucky Motor Car 
Co V Darenkamp, 172 SW 524, 162 
Ky 219 

77 Md.—Van Brunt v Pike, 4 Gill 
270, 45 Am.D 126 
55 C J p 866 note 14 
78, Ind.—Bertelson v. Bower, 81 
Ind. 512 

79 Xowa.—Robinson v Berkey 82 
NW 972, 111 Iowa 550 

55 C J p 866 note 16 

80 Ark.—Todd v Toll, 197 SW 
1179, 180 Ark. 474 I..R.A.1918B 821. 

55 C J p 866 note 17 

81. US—Barrett v Goddard. CC 
Mass, 2 FCasNo 1,046, 8 Mason 
107 

65 C J p 866 note 18 
Selection and appropriation as de¬ 
livery see supra § 159 
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88. Me—^Means v Williamson, 87 
Me 656 

8a La.—Lambeth v Wells, 12 Rob 
51 

55 CJ p 866 note 20 
84. SC—^Blake v Jones, 8 SCEq 
141. 21 Am.D 680 

Wis —Williams v (Porter, 41 Wis 
422. 

85 Miss—Smith v Nevitt, 1 Miss. 
370 12 Am.D 715 

8a Iowa—Clark v Shannon, etc» 
Co 91 NW 928, 117 Iowa 645. 

87 Tex.—^Davis v Beason, 14 SW. 
198, 77 Tex. 604 

8a Arlr.—Gant v Broadway, 15 P. 

862, 2 Ariz. 815 
55 CJ p 867 note 26 
Order on third person for goods as 
symbolic delivery see supra 8 156. 

Sa Pa.—Brown v McCaffrey, 40 
WklyNC. Pa., 69 

9a Ark.—Field v Simoo, 7 Ark. 269- 
55 C J p 867 note 28 
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the third person has notice of the sale,®^ and agrees 
to hold the goods for the bti>er,^- in which case he 
becomes the bailee of the bu>er Moreover, where 
chattels in the hands of a bailee are sold, delner> 
may be made either b> the order of the seller on 
his bailee to deliver the chattels to the buyer, or 
by order of the bu>er himself on the bailee, thereby 
making the bailee of the seller the bailee of the 
bu>er^* Such mode of delivery has been held 
valid whether or not the third person consents to 
hold the goods for the buyer,but such consent 
may be necessary under the provisions of some 
statutes Payment by the buyer for the pasturage 
of a horse or his keep in a livery stable, after his 
purchase, the seller having previousl> paid therefor, 
constitutes a constructive delivery of the animal 

§ 163 — Transfer of Premises on Which 

Goods Located 

A tranafer of premises on which goods sold to the 
transferee of the premises are located may constitute 
a sufllclent delivery of the goods 

Wliere a vendor of land sells at the same tune 
personal property located thereon, a surrender ot 
possession of the land to the vendee is a sufficient 
deliver} of the personaltyunless there is a 
stipulation in the contract for a more formal de- 
In eiy So when a husband sells personal property 


on a farm to his wife and abandoiiS the farm to her, 
there is a sufficient delivery and a tenant by 
surrendenng possession of the leased premises to 
his landlord sufficiently delivers personal property 
thereon w'hich he has sold to the landlord.^ It has 
apparently been held, however, that if personal 
property which is sold is located on land to which 
the v’endee obtains a title then or thereafter, the 
[ mere transfer of ownership of the land is not suffi¬ 
cient to constitute a change of possession of the 
personal property so sold.^ 

§ 164. -Deliveiy to Carrier m General 

a. General rules 

b Qualifications and exceptions to rule 
a. General Bales 

Ordinarily, In the absence of an agreement showing an 
intention to the contrary, a delivery of the goods by the 
seller to a carrier for shipment to the buyer is a delivery 
to the buyer, and likewise, a delivery by direction of the 
buyer to a third person as Intermediary to ship the goods 
is a good delivery to the buyer 

Ordinarily, in the absence of an agreement show¬ 
ing an intention to the contrary,® and subject to 
the seller’s right of stoppage m transitu in a proper 
case, discussed infra §§ 403-411, a delivery of the 
goods by the seller to a earner for shipment to the 
buyer is a delivery to the buyer,* provided the car- 


91 . K’D—Harshman v Smith, 176 
NW 3. 44 ND 8$ 

56 C J p 367 note 29 
90. Iowa.—^AuUxnan v Nilson, 84 X 
W 692, 112 Iowa 634 
55 CJ p 367 note 30 

93. Del —^Beatty v Parsons, 80 A. 
1063 3 Bo>ce 52 

XJ—^Peelle Co v Industrial Plant 
Corp, 200 A. 1007, 120 NJLaw 
480 

94 . Ill—Houses T Hurd, 47 HI S$S 
98 Vnifoxm Sales Act 

(1) Under a provision of the Uni¬ 
form Sales Act, the seller's obliga¬ 
tion to deliver is not fulfilled when 
goods sold at the time of sale are in 
possession of a third person unless 
the third person acknowledges to the 
buyer that he holds for the buyer — 
Transmares Corp v George F Smith. 
Ina. 76 NTS 2d 737, affirmed 81 N 
TS.2d 670—55 CJ p 367 note 33 

(2) Where wholesaler sold specific 
quantity of goods in deliverable state 
at agreed price and buyer requested 
wholesaler to arrange for continued 
storage of goods by storage compa¬ 
ny, and company pursuant to ar¬ 
rangement between wholesaler and 
buyer and at request of wholesaler 
transferred account on its books 
from wholesaler to buyer and sent 
invoices for storage to buyer, deliv¬ 
ery was complete and buyer became 


liable for purchase price, since the 
storage company's acts may be re¬ 
garded as the acknowledgment of the 
buyer's rights required by the stat¬ 
ute.— B. A. Griffin Co v Northwest-i 
ern Fish & Seafood Co., 33 NW2d 
838 226 Minn. 497, 4 A.LR.2d 208 

(3) Seller of goods, stored in ware¬ 
house could have been released by 
arrangement or contract with buyer 
of its statutory obligation to secure 
an acknowledgment from warehouse 
that warehouse was holding the 
goods for buyer—Transmares Corp 
V Gteorge F Smith, Inc. 76 NTS 
2d 737, affirmed 81 NY S 2d 670 
93. Del—Stockwell v Baird, 31 A. 
811 15 Del 420 

Mass—^Bullard v Wait. 16 Gray 55 
97 Nev—Sharon v Shaw, 2 Ne\ 
289 90 Am.D 546 

55 C J p 367 note 85 

98. Ga—^Hall v Morrison, 18 SR 
293 92 Ga 311 

99 Iowa—^Pearson v Quist, 44 N 
W 217 79 Iowa 54 
1. Cal —^Pacheco v Hunsadeer, 14 
Cal 120 

9. Cal —Bunting v Salts, 24 P 167 
84 Cal 168 

3. Ga—^Marshall v Moultrie Cotton 
MUls, 184 S R 350, 52 GaApp 615 

56 C J p 367 note 40 

Agreement to deliver at particular 
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place see infra subdivision b (1) 
of this section. 

4. Arlz.—State ex rel Frohmiller v 
Hendrix 107 P2d 1078, 56 Aria 
342 

Ark.—^Isbel-Brown Co v Stevens 
Grocer Co, 176 S W 1168, 118 Ark. 
17 

Conn—Galasso v Cowles, 75 A2d 46, 
137 Cona 111 

Git—Jacksonville Paper Co v Owen 
5 S E 2d 103, 60 GaApp 742—Mar¬ 
shall v Moultrie Cotton Mills, 184 
S R 350. 52 GaApp. 515 

La—Lev ingston Supply Co v Tobin, 
App, 49 So 2d 683—Milam's Spot 
Cash Wholesale House v Nomey, 
App 154 So 466 

Me—^Franklin Paint Co v Flaherty, 
29 A.2d 661 139 Ma 380 

Miss—Chorley v Miles F Bixler Go, 
127 So 294 157 Miss 177 

Mo—Schanbacher v Lucldo Broa 
Grocery Co, App. 93 SW2d 1076 
—Edwards v Offutt, 78 SW2d 140 
229 Mo App 496 

N J —Zone Co v Service Transp Co 
57 A.2d 562, 137 NJLaw 112— 
Semler v Schmicker, 38 A.2d 831, 
22 NJMisc. 305 

Okl —Universal Features Advertis¬ 
ing Co V Pettit 185 P2d 197, 199 
OkL 213—First State Bank of Au¬ 
dubon. Iowa, V Collins-Dietz-Mor- 
ris Co, 123 P 2d 957, 190 OkL 409 



§ 164 


SALLES 


77 C J S 


rier is the one designated b> the bu\er or, in the 
absence of such designation, is one usuall> employ ed 
m the transportation of goods from the place of the 
seller to that of the bu>er, as discussed infra § 
365, and the fact that no bill of lading is exe- 
cuted® and sent to the buyer® is immaterial in the 
absence of a usage requ ring it ^ Like\nse, a de¬ 
livery by direction of the buyer to a third person 
as intermediary to ship the goods is a good delivery 
to the buyer * 

On dell^ er\ to the earner, the carrier becomes the 
agent or bailee of the buyer,® so that the seller is 
not liable for loss or injury to the goods in 
transit, as discussed infra § 465, or for delay m 
delivery by the earner,without fault on his part, 
although under some circumstances the earner may 
be the agent of both parties 

Notice of shipment WTiere delivery is made to a 
earner at the time and place designated, notice of 
shipment is unnecessary in the absence of express 
agreement to the contrary However, where the 
contract requires notice, it must be given, and in 
the mode provided for 

b Qualifications and Exceptions to Rule 

(1) In general 


(2) Sufficiency of delivery to earner 

(3) Seller’s retention of right of disposal 

(1) In General 

The general rule that delivery of goods to a carrier for 
shipment to the buyer Is a delivery to the buyer Is subject 
to certain qualfflcatlons and exceptions, such as that the 
rule is Inoperative where delivery to the carrier Is with¬ 
out the consent of the buyer, express or Implied, or where 
the seller contracts to deliver at a particular place, other 
than the place of shipment, and the goods are delivered 
to the carrier for transportation to such place 

The general rule that a delivery of goods by the 
seller to a earner for shipment to the buyer is a 
delivery to the buyer, discussed supra subdivision 
a of this section, is subject to certain qualifications 
and exceptions.^^ So, delivery to a earner without 
the consent of the buyer, express or implied, is 
not a delivery to the buyer,i® and delivery to a 
earner is not delivery to a consignee in whose 
name an order for goods was made without his au- 
thonty 1® V^Hiere title to the goods has passed, but 
possession is retained by the seller as secunty for 
the purchase money, dehvery to a earner under a 
bill of lading to the shipper’s order is not delivery 
to the buyer 

^Vhere the seller contracts to deliver at a par¬ 
ticular place, other than the place of shipment, de- 


pa.—Lilli-Ann Corp r 2>>lltz8ky 
Com PI 52 LaclLJur 47 
TeT—Walker-Smith Co v Jackson, 
Civ App 128 SW2d 993. error dis¬ 
missed, Judgment correct 
55 C J p 367 note 43 
Delivery to carrier as transferring 
title see Infra S -59 
Shipment under C L F contract see 
infra | 217 

Where goods produced or oa sale ^ 
If contract for sale of goods to be 
shipped to given point is silent as I 
to place of deliver} delivery to buyer 
is complete when made to common 
carrier at p'ace where seller pro¬ 
duces goods or has them for sale — 
Boston Iron & Metal Co v Fosen- 
thal, 156 P2d 963, 68 Cal App 2d 564 

Acceptance of bills of lading 
Where, on delivery of goods to a 
carrier, bills of lading are Issued for 
delivery of the goods to the con- 
sigrnee or his order, the acceptance 
by the consignee of such bUls of lad¬ 
ing constitutes a deliver} —Hercules 
Powder Co v State Board of Bqual- 
isation. 208 P2d 1096, 66 W>o 268 
rehearing denied 210 P2d 824. 66 
Wyo 268 

VhdMr oooELiract to deUver r O B, 
place of shipment, delivery to carrier 
at such place for transportation to 
buyer is delivery to buyer. 

Ark.—^ICcLeod v J B. Dilworth Co 
171 SWAd 62, 205 Aik. 780. af¬ 


firmed 64 set. 1023, 322 US 327 
88 KEd. 1304 

Misa—^Pou ell v Aldridge, 32 So 2d 
146, 202 Miss 648 
55 CJ p 367 note 48 [c] 

Trader ooatraet A. S” 

The delivery of goods under con¬ 
tract *F A. S," which means free 
aside ship, is complete and relieves 
consignor of liability after the goods 
have been delivered in good order to 
dock where ship is to sail.—^Tex-O- 
Kan Flour Mills Oo v Nord, La.App, 
18 So 2d 50 

5 Ga.—Baer v Hooks, 149 S B. 719, 
40 GaA.pp 425 

6 XC—Hunter v Bandolph, 38 S 
R 288 128 XC 91--Ober v Smith 
78 XC. 318 

7 Mass—Johnson ▼ Stoddard. 100 
Mass 306 

55 C J p 369 note 47 

& Tex.—Corpos Josis quoted In 
Walker-Smith Co v Jackson, Civ 
App, 123 SW2d 993, 996, error 
dismissed, judgment correct. ’ 

55 C J p 370 note 66 

9 Mont—Mette ft Kanne Dis. Co v 
Lowrey, 101 IP 966, 39 Mont 124 
Neb—Store Brewing Co v Brown. 

47 NW2d 407. 164 Neb 204 
55 C.J p 369 note 48. 
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[10. Miss—Powell V Aldridge, 82 So. 

I 2d 146, 202 Miss 648 
55 C J p 869 note 50 

Bemedy of buyer held against car¬ 
rier 

Ark.—^Isbel-Brown Co v Stevens 
Grocer Co, 175 S.W 1158 118 

Ark. 17 

II Me —Smith V. Davenport. 84 Me 
520 

55 C J p 369 note 61. 

12. Miss —Sethness Co v Home 
Ade Bottling Co, 71 So 308, 111 
Miss 151. 

Mo—^T J Moss Tie Co v Stamp. 
App., 25 SW2d 138 

12. NY—Jungmann v Atterbnry 
Bros. 168 XR 123 249 XT 119 

14ii X J —Semler v Schmicker, 88 A. 
2d 881, 22 X JMlsc. 305 

18. Cal—Judson Mfg Co v S R 
Jones ft Co. 206 P 1016, 57 Cal 
App 176 

La.—Simon v Baltic American Feed 
Corporation, App, 152 So 107 
66 C.J p 870 note 68 

16. Mo—St Louis Beverage Co v 
Planters’ Grain El, etc., Co, App.. 
200 SW 780 

17 Tex.—F C Pennington Produce 
Co V Browning, CoxnApp., 299 6. 
W 870 
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liver> to a earner for transportation to such place 
IS not delivery to the buyer,the earner m such 
case being the agent of the seller Ho\\e\er, such 
agency ceases when the goods arri\e at their des¬ 
tination®® or are accepted and paid for®i Prepay- 
ment of freight by the seller nia> be eMdence to 
show that the seller assumed the duty of deliver} 
so as to preclude the delner} of goods to the ear¬ 
ner from operating as a delivery to the bu\er,®® 
but such prepayment does not necessanly show that 
fact,®® and will not preclude the operation of the 
delivery to the earner as a delivery to the bu\er 
where the seller prepaid the charges for the bu}er, 
notified the buyer of such fact, and mcluded the 
amount in his invoice as a charge against the buy¬ 
er, who made no objection because of such pay¬ 
ment ®'* 

(2) SuflSciency of Delu ery to Gamer 

Delivery to a carrier, In order to eonetitute delivery to 
the buyer, must be made In accordance with the terms of 
the contract of sale, and In such a manner as to charge 
the carrier with the duty of transporting the goods to 
the buyer, and of Indemnifying him In case of loss, and 
the goods must have been expressly or by necessary Im¬ 
plication accepted by the carrier 

Delivery to a earner, in order to constitute deliv¬ 
ery to the buyer, must be made in such a manner 
as to charge the earner with the duty of transport¬ 
ing the goods to the buyer, and of indemnifjnng him 
m case of loss,®® and the goods must have been 
expressl} or by necessary implication accepted by 
the earner,®® if the earner refuses to receive and 


transport, there is no dehvery,®^ especially where, 
on Such refusal, the seller takes the goods away 
and keeps them.®® In such case the seller, having 
done all that he could in performance of his obliga¬ 
tion, IS not liable for failure to deliver,®® but, on 
the contrarj, ma} treat the refusal to recene the 
goods as a breach of contract on the part of the 
bu\er 3® 

Deli\er} to a earner in order to constitute de¬ 
livery to the buyer must be made in accordance with 
the terms of the contract of sale,®^ such as those 
relating to time®® and place®® of deli\er>, and the 
goods delivered must correspond in kind, quality, 
and quantit} with those specified in the contract,®^ 
even though the bu> er has a nght of mspection and 
appro\al on receipt®® There ma\ be a good de¬ 
livery of the goods to the bu>er, however, without 
a literal compliance with the terms of the contract®® 

(3) Seller’s Retention of Right of Disposal 

In order to constitute a delivery to the buyer, the de¬ 
livery to the carrier must be such a transfer of possession 
as will remove the goods wholly from the dominion of 
the seller, and entitle the purchaser to demand the goods 
of the carrier, and It Is not a delivery to the buyer If 
the seller reserves the right of disposal of the goods 

The delivery to the earner must be such a transfer 
of possession as will remove the goods wholly from 
the domimon of the seller,®7 and entitle the pur¬ 
chaser to demand the goods of the earner,®® con¬ 
sequently It is not a delivery to the bu>er if the 
seller reserves the right of disposal of the goods ®® 


18. Mich —^Fifth Avenue Library 
Soc V Gates, 127 NW 714, 162 
Mich. 667 

55 C J p 370 note 71 
19 NJ—^McNeal v Braun, 23 A. 
687, 53 N'JLaw 617, 26 Am SR. 
441 

55 C J p 371 note 72 
OOl Ala.—Capehart \ Furman Farm 
Impl Co, 16 So 627, 103 Ala 671 
49 Am.S R. 60 

01. Colo —Hanauer v Bartels, 2 
Colo 614 

ITjr—Lummis v Millville Mfg Co, 
60 A. 219 72 N J Law 25 
98. Miss—'Powell V Aldridge, 32 So 
2d 146, 202 Miss. 648 

83. Miss—Powell v Aldridge supra. 

84. Miss—^Powell V Aldridge, su¬ 
pra. 

8B. Mass.—Beyrmanjlan v Palais, 
42 N‘JB.2d 528, 811 Mass 558 
55 C J p 369 note 52 
Ocaslgnmeat to express oompaar 
Seller's delivery of goods to car¬ 
rier was not precluded from being 
considered a delivery to buyer, ren¬ 
dering him liable for purchase price 
despite delay in delivery at his place 


of business because bill of lading 
consigned goods to railway express 
company and not to buyer where bill 
of lading contained notation direct¬ 
ing express company to foruard 
goods to buyer immediately, and 
such consignment vested in express 
agency no Interest in property except 
duty of a carrier to further transport 
the property—Powell v Aldridge, 82 
So 2d 146, 202 Miss. 648 
83. Misa—Southern Creosotlng Co 
v Whitfield, 94 So 452, 180 Mias. 
476 

87 Misa—Southern Creosotlng Co 

V Whitfield, supra 

88. XT—BuUer v Httrzel, 71 XTS 
455 35 Misc 143 

89 Miss—Griffin v Edward Eller 
Lumber Co, 84 So 225, 122 Misa 
265 

80. Misa—Southern Creosotlng Co 

V Whitfield, 94 So 452. 180 Misa 
476 

8L La—^Tex-O-Kan Flour Mills Co 

V Nord. App.. 18 So 2d 60 
55 C.J p 369 note 68 

38. Miss—Southern Creosotlng Go 
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V wmtfield. 94 So 452. 180 Miss 
476. 

55 C J p 870 note 59 

83. Me—^Arons v Cummings, 78 A. 

98 107 Me 19. 81 L R.A. X S, 942 
55 C.J p 870 note 60 
3^ Ark.—Huddleston v Bernstein, 
228 SW 885, 148 Ark. 1. 

55 C J p 370 note 61 
35 XT—Mee v MeXider, 39 Hun 
845 affirmed 17 XE. 424, 189 XT 
500 

83. X Y —Gray v Gannon, 6 Thompa 
&C 245 

55 C J p 870 note 63 
87 CaL—Ooxpns Jbzis aaoted in 
Boston Iron & Metal Co \ Rosen¬ 
thal, 156 P2d 963, 966, 68 Cal App 
2d 564 

55 aj p 871 note 75 
88. Cal—Corpus Juris qinoted in 
Boston Iron & Metal Co \ Rosen¬ 
thal, 156 P 2d 963, 966, 68 CaLApp 
2d 664 

55 CJ p 871 note 76 
39. Ind.—Golles v Lake Cities Elec¬ 
tric R. Co, 58 NR 256, 22 Ind.App 
86 

55 C.J p 871 note 77. 
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Houever, the seller, after an unqualified deluer} to 
the earner, cannot by subsequent directions to the 
earner prevent deliverj to the consignee Deliv¬ 
ery to a carrier is not, ordinanl>, deli\er> to the 
bujer where the goods are consigned to the seller’s 
order,unless the contract so proiides,^- or i\here 
the bill of lading is taken in the seller’s name and 
retained by him or his agent 

The fact that the seller takes the bill of lading 
in his own name is at least pnma facie endence 
that he intended to retain the jus disponendi,^^ al¬ 
though it ma> be shown that, notwnthstanding reten¬ 
tion of such bill of lading, he intended deli\er> to 
the carrier to pass the right of possession to the 
buyer ^5 So where deliverj of the bill of lading 
taken out in the seller’s name is made dependent 
on payment of the purchase money,^® as where such 
bill is attached to a draft on the buyer and sent 
to a bank or an agent of the seller to be delivered 
on pa 3 Tnent of the draft,there is no delivery of 
the goods to the bu>er until the draft is paid and 
he receives the bill of lading, at least where the ar- 
cumstances show* that it was the seller’s mtention to 
retam the jus disponendi and this rule applies 
where the seller retains, or sends to a bank or other 
third person, a straight bill of lading to the bu>er, 
to be deh\ered to the buyer only on pa>Tnent of the 
purchase money,espeaally where the shipment is 
one in interstate commerce, and, hence, governed 
b> the federal statute pro\*iding that the holder of an 
interstate commerce bill of lading is entitled to 
the shipment®® The fact that the huytr accepts 


a portion of the goods consigned to the seller is not 
a wan er of delnery of the residue according to the 
terms of the contract 

Indorsement of bill of lading to buyer If the bill 
of lading, although taken out in the name of the 
seller or a person other than the buyer, is duly in¬ 
dorsed and tendered to the buyer, the delnery is 
good.®2 On the other hand, it has been held that, 
where the seller ships the goods to his own order 
and sends the bill of lading to the bu>er after in¬ 
dorsing thereon an order for delivery of the goods 
to the latter, there is not a sufficient delivery, unless 
such mode of delivery is consented to by the bu>er®® 
or is established by custom,®^ it has also been held 
that the bujer’s consent will not operate as a de- 
Inerj where, owing to a loss of some of the goods, 
the order for delivery could not produce the quantity' 
contracted for®® 

Mere receipt for the goods taken from the earner 
m the name of the seller is not a reservation of the 
nght of disposal,®® tmless the seller so intends ®'^ 

Removal of goods by agent of seller Where 
goods are consigned b> the seller to himself, care 
of his agent, the act of the agent in removing the 
goods from the car does not constitute a delivery 
to the bu>er®® 

§ 165 — Rights and Duties as to Trans¬ 

portation 

a In general 

b Selection of carrier and route 


40. Fa.—^Philadelphia, etc., R. Co v 
Wlreman, 88 Pa. 264 

41. WVa.—Back v Smith, 66 SS. 1, 
66 W Va. 47, 34 Ii.ILA. X S, 298 

55 C J p 871 note 79 

4S. XT—^Roaenbersrv F S Bufftim 
Co, 187 XR 609. 284 XT 338 

48. Ark.—Barry \ Armstrong, 256 
SVr 65, 161 Ark. 814. 

55 G J p 371 note 81. 

aUstake 

Where seller of carload of sugar 
loaded the sugar at his plantation 
and consigned it to himself at a par¬ 
ticular destination by mistake and 
when the sugar reached such desti¬ 
nation the bill of lading was changed 
so that purchaser was made consign 
nee at a different destination, the 
court erred in charging that delivery 
to the railrosd was delivery to the 
purchaser and that seller was not 
chargeable with delay by the rail¬ 
road. since there was no delivery to 
the purchaser until the bill of lading 
was changed.—Bishop C Perkins Co 
V IXuncan, 110 S.R 396. 118 S C. 813 

44k Ohio —Bmery v Irving Xat 


Bank. 25 Ohio St 360, 18 Am.R. 
299 

45. Minn.—Utchfleld Bank v El¬ 
liott S® 454, 83 Minn. 469 

48 Wis—^Do>le v Both Mfg Co, 44 
XW 1100 76 Wis 48 

55 CJ p 371 note 85 

47 Mo—Zimmerman v T C Bot¬ 
tom Produce Co, App.. 192 SW 
1038 

55 C J p 371 note 85 

48. Ohio—Sanderson v W A. Banks 
Co. 16 Ohio CirCt, NS. 274 

55 CJ p 372 note 86 

49 Mo—Xeil V Cunningham Store 
Co 180 SW 608. 149 Mo App 53 

65 CJ p 372 note 87 

80. Mo—Zimmerman v T C Bot¬ 
tom Produce Go, App, 192 SW 
1088 

51. Xeb —Van Valkenburgh v Gregg, 
63 XW 949, 45 Neb 654 

88. XT—Suessel v J ESarl> Wood 
& Co., 39 NTS 2d 112, 179 Misc. 
421. 

55 C.J p 872 note 91. 
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C o nsigaee not named in contract 
Where goods sold by written con¬ 
tract were consigned, not to bank 
designated In contract but to order 
of another concern, but bill of lading 
covering the goods and showing 
name of actual consignee was deliv¬ 
ered to buyer's agent at point of sale,, 
endorsed in blank by consignee and 
seller, and goods were shipped to 
place where sale contract reaulred 
them to be shipped, there was a com¬ 
plete delivery in compliance with 
contract—Suessel v J Early Wood 
& Co, supra. 

53. Va.—Back v Smith. 66 SR !„ 
66 WVa. 47, 84 UR.A.,XS, 298 

54i Va.—^Back v Smith, supra. 

55. Va.—Back v Smith, supra. 

56. Mass.—Dr A. P Sawyer Medi¬ 
cine Co V Johnson. 59 XR 1022^ 
178 Mass. 874. 

87. Ala.—Bradford v Marbury, 12^ 
Ala. 520, 46 AmJD 264 

5& Va.—Aultman, etc., Mach. Co v. 
Gay, 62 SR 946, 108 Va. 647 
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c Duty to furnish means of transporta¬ 
tion 

d Risks of transportation 
a. In General 

The rights and xlutles of the parties with reference 
to the transportation and deiivery of goods by carrier 
are governed by the express or implied terms of the con¬ 
tract of sale 

The nghts and duties of the parties with reference 
to the transportation and delivery of goods by ear¬ 
ner are governed by the express or implied terms 
of the contract of sale This applies to the mode 
of shipment,®® and there is no valid delnery where 
the contract calls for shipment by express, and the 
goods are shipped by freight, or vice versa Both 
under the provisions of the Uniform Sales Act and 
under the common law, it is the rule that unless 
otherwise authonzed by the buyer, the seller must 
make such contract with the earner on behalf of 
the buyer as may be reasonable, ha\ing regard to 
the nature of the goods and the other circumstances 
of the case,®^ and, if the seller omits so to do, and 
the goods are lost or damaged m the course of 
transit, the buyer may decline to treat the de¬ 
livery to the carrier as a delivery to himself ®® 

In order to make delivery to a earner deli\ery 
to the buyer, the seller must, in the absence of 
anything indicating an intent to the contrary, de¬ 
liver the goods to the earner m good or merchant¬ 
able con<htion,®* properly prepared or packed, as 
discussed infra subdivision d of this sectum, and 
duly addressed to the consignee,®® or directed in 


accordance with the pro\isions of the contract,®® 
and, if particular shipping instructions are given, 
the seller must comply with them.®^ The fact that 
the buyer furnished the seller with boxes in which 
to pack the goods on some of the shipments, does 
not render him liable for failure to furnish boxes 
demanded by the seller for other shipments, con¬ 
trary to the terms of the contract ®^ 

Delivery "F OB** Under a contract for the 
sale of personalty providing for delivery “F OB” 
point of manufacture, the property is to be delivered 
to the earner without cost to the purchaser and 
placed on cars for shipment to the point of destina¬ 
tion®® So where the contract proMdes that the 
seller shall ship FOB cars at point of shipment, 
the seller is under the duty of either loading the 
goods himself or paying the expense thereof 

h SdectLon of Oaixier and Bonte 

Whera no particular carrier or route ia specllfed In 
the contract, the eeller may select any reasonable mode 
for the transmission of the goods, subject only to the 
duty to use proper care in the selection of the carrier, 
but if the buyer has designated the carrier and route by 
which shipment shall be made, there can be no valid 
deiivery by carrier unless the seller ships by the desig¬ 
nated carrier from the designated port, and by the desig¬ 
nated route, although the buyer may waive objections 
as to the route 

Where no particular earner or route is specified 
m the contract, the seller may select any reasonable 
mode for transmission of the goods,^^ and the only 
restnction on the seller’s power is the duty to use 
proper care in the selection of the earner In 


59 ns—^Madeirense Do Brasil S/A 
V Stulman-Emrlck Lumber Co, 
CCANT. 147 P2d 399, certiorari 
denied 65 SCt 1201, 325 US 861, 
89 LBd. 1982 

KJ—^Zone Co v Service Tranep 
Co 57 A2d 562 137 NJLaw 112 
55 C J p 372 note 99 
Sale to arrive see Infra S 216 
Damsire adTter unloading 

Shipment of fertilizer with that of 
another party, if contrary to agree¬ 
ment, was not proximate cause of 
damage after unloading —Armour 
Fertilizer Works v Cox, 129 So 320, 
23 AUlApp 566 

eou Vgl —Geoghegan v Arbuckle, 123 
SB. 387, 139 Va. 92 
55 aJ p 372 note 1 

91m Ala.—Clause Shear Co v Ala¬ 
bama Barber Supply Co, 56 So 
49 1 AlaApp 664 
2fo—^Howe Scale Co v Geller, etc.. 
Hardware Co, App, 285 SW 14L 

es. Hass—Deyrmanjian v Palais, 
42 NKSd 528, 311 Hass 653 
NJ—Semler v Schmicker, 38 A.2d 
831. 22 NJHisc. 805 


68. Hass.—Deimnanjian v Palais, 
42 NB2d 528, 311 Hass 553 
XJ—Semler v Schmicker, 38 A.2d 
831, 22 XJHisc. 305 
66. Mo —^Hoffman v Wisconsin Lum¬ 
ber Co, APP. 262 SW 414 
Pa—^Pittsburgh Provision, etc., Co | 
v Cudah> Paxdcing Co, 108 A 548, 
260 Pa 185 

66. Old —Universal Features Ad- 
\ertising Co v Pettit, 185 P 2d 
197, 199 Okl 213 
56 C J p 372 note 5 
Zdetttity not established. 

A consignment of goods to 'Hills 
Station' under uniform express re¬ 
ceipt was not equivalent to delivery 
of goods on contract to individual 
whose identity with consignee was 
not established—Universal Features 
Advertising Co v Pettit, supra 
66. Conn.—Woodruff v Noyes, 15 
Conn. 885 

67 Cal —Fteeman SHectric Co v 
MacMillan, 264 P 491, 89 CaLApp 
264. 

Stowage d>eloir deck 
Under contract for sale of ''clean 

891 


lumber, perfectly dried,” referring 
also to lumber ''naturally dried,” 
lumber shipped by vessel from for¬ 
eign country was required to be 
stowed below deck, especially where 
seller recognized it by asking for 
authority to ship abo\e deck.—^Ma- 
deirense Do Brasil S/A v Stulman- 
Bmrick Lumber Co, CCA.XT, 147 
F2d 399 certiorari denied 65 SCt 
1201, 325 US 861, 89 LEd. 1982 
68: Cal —Cossins v Hershel Cali¬ 
fornia Fruit Products Co, 284 P 
1088, 108 CalApp 524 
69 Ga—Humphries v Frick Co, 
192 S R 247, 56 GaApp 124. 

7a Hiss—Southern Creosoting Co 
V Whitfield, 94 So 452, ISO Miaa 
476 

56 C J p 372 note 9 
7L N J—Zone Co v Service Transp 
Co, 57 A2d 562, 137 N.JXaw 112. 
Contractual duty of buyer to desig¬ 
nate carrier see supra S 138 
78. Mlsa—Powell v Aldridge, 32 
So 2d 146, 202 Hiss 648 
Ddagr la delivery 

Even if seller of goods FOB. 
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such circumstances, the seller may ship the goods by 
the ordmaxy means and usual routes of carnage,'^ 
and although they are shipped by a earner which 
does not transport goods to the stipulated place, it 
will not be presumed that this was not the usual 
mode of shipment, or that there was no connecting 
route The fact that the seller selected more than 
one earner instead of permitting the initial earner 
to select the subsequent earner does not preclude the 
delivery of goods to the first carrier from being 
considered a deln er\ to the bu> er 

The fact that the seller complies with the buyer's 
request in sending one installment of goods b> a 
particular earner will not require him so to ship 
the residue, where no earner is designated m the 
contract of sale.^® If, however, the bu>er has 
designated the earner and route b> which shipment 
shall be made, there can be no \ alid deli\ er> ear¬ 
ner unless the seller ships by the designated 
earner,”^ from the designated port,^^ and b> the 
designated route,** ^ although the bu^'er ma} wai\e 
objections as to the route,and shipment b> the 
wrong route will be regarded as waned bj accept¬ 
ance of the goods without timely objection WTiere 
a contract for delnery F O B on shipping direc¬ 
tions of the bu>er provides that it shall be subject 
to all contingencies be>ond control of the parties, 
it IS the dut> of the bu} er to secure necessary cargo 
space,52 jjut the buyer may show that he made 
bona fide efforts to perform such duty and that 
there w'as, for a considerable penod, an embargo on 
freight of the kind contracted for *5 

Designated earner having no connection ^nth 
point of shipment The fact that the earner desig¬ 
nated by the bujer has no connection with the point 


of shipment will not make delnery to a different 
earner a deliveo to the bu>er, where the seller does 
not notify the bu>er and give him opportunity to 
select another carrier 8^ How e\ er, where both par¬ 
ties know that the designated earner does not reach 
the point of shipment, deln ery to the only a\ ailable 
carrier is a sufficient delivery to the buyer.55 

Change of zessd Under a contract for the sale 
of goods to be "shipped” by a designated vessel dur¬ 
ing a certain month, "no arn\ al, no sale,” and pro- 
Mdmg that should the \essel through unforeseen 
circumstances be unable to load within the desig¬ 
nated time the contract should be 'void, it is not 
necessary' that the goods be earned to their destina¬ 
tion ui die same vessel in which they are originally 
shipped.55 So, where a contract for delivery in 
New York provided that the goods should be 
shipped from a Turkish port in a named steamer, 
but there were no steamers sailing directly from 
such port to New York, and it was customary to 
cany goods to Liverpool and there transfer them 
to a steamer for New York, the buyer could not 
refuse to accept the goods because they did not 
arnv e in the steamer in which they were onginally 
shipped.®^ 

Change of route Whether there is a sufficient 
performance where the vessel deviates from its 
route depends on the construction of the contractus 
Under a contract to ship by steamer or steamers 
from a named foreign port to an Amencan port, 
it IS not necessary that the steamer which trans¬ 
ports the goods should, from the inception of the 
voyage, have been continuously destined to the 
American port, but it is sufficient if the goods come 
from the foreign port m a steamer which was 


place of shipment improperly exer¬ 
cised his power of selection of car¬ 
rier when he chose more than oxfe 
carrier, buyer could not avoid liabil¬ 
ity for purchase price of goods on 
delay in dellv ery of goods to Its place 
of business on ground that deli\ery 
of goods to carrier did not consti¬ 
tute delivery to bu>er if seller used 
proper care in selection of initial car¬ 
rier where delay in transportation 
was with the initial carrier and not 
with second carrier—Powell v Al¬ 
dridge. 8upra« 

73; Miss.—^Powell v. Aldridge, su¬ 
pra. 

55 aJ p 372 note 12. 

74. KT—Higgins v Murray, 78 N 
T. 252 

78b Hiss—Powell v Aldridge, 82 
So 2d 146, 202 Miss 648 
76b Mo—Street v TVerthan Bag, 
etc., Co., 200 S.W 788, 198 MoJkpp 
886 , 


77 1a—^T ex-O-Han Flour Mills Co 

V Xord, App, 18 So 2d 50—Ameri¬ 
can Rice Milling Co v Baltic 
American Feed Corporation, App, 
153 So 108 

55 CJ p 378 note 15 
Sale to arrive by a particular ship 
see infra 8 21$ 

78. US—FUley v Pope, Mo, 6 SCt. 

19, 115 US 218, 29 L.Ed. 872 
55 C J p 878 note 16 
79 US—Roberto Hernandez, inc., 

V Arnold Bernstein SchUCahrtsge- 
sellschaft. M. B H., CCA.KT, 
116 F 2d 849, certiorari denied Com- 
pania Bspanola de Xavegadon 
Maritime, SJL v Roberts Heman- 
dei; Inc. 61 SCt. 1101, 818 US 
582, 85 LbSd. 1589 

55 OJ p 878 note 17 
80; NY—Eraut v Nordlfnger, 215 
NTS. 49$, 216 AppDiv 409 
81. Neb—Gray v Staner, 26 NW 
593, 19 Neb 69 
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Pa—Wood V Malone, 18 A. 984. 181 
Pa 554 

88. Va—Bardach Iron, etc., Co v 
Tenenbaum. 118 SB. 602 186 Va 
163 

83. Va—^Bardach Iron, etc., Co v 
Tenenbaum, supra 

84. Ey—Woodbine Children's Cloth¬ 
ing Co V Qoldnamer, 121 S W 444. 
184 Ky 588, 20 Ann.Cas 102$ 

85 Mo—Cluley-Mlller Coal Co v 
FTeund Packing, etc., Co, 120 STT 
658, 188 Mo App 274 

88. US —^Harrison v Fortlage, Fa 
16 set 488, 161 UB 57, 40 LJSd 
616 

87 NY—lasigi V Rosenstein. 86 
N.B. 509, 141 NY 414. 

88. US—B1 Dorado OH Works Co 
V Sodete Commerdale De D’Oeea- 
nle. Cal, 182 F. 196, 104 CCA. 
561. 

55 C J p 874 note 26, 
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ong^nally destined to a port other than the one 
designated for delivery and dn erted to the port of 
delivery while on the high seas *9 

Indirect route Where the contract provides for 
shipment during a certain month “from the works,” 
the buyer cannot justify a rejection of the goods be¬ 
cause they are not shipped by direct route, if 
prompt delivery is not thereby prevented.®® 

Declaring name of vessel and gizing notice of 
Hme of clearance Unless the contract so proMdes, 
It is not necessary for the seller to declare the name 
of the vessel in which the goods are to arn\e,®i or 
give notice when a given vessel will clear from the 
port of departure,®® the most that the bu>er is en¬ 
titled to being a notice of the date of deanng withm 
a reasonable time after the seller knows of it®® 
However, if the contract provides for a declaration 
of the vessel or vessels on which shipments are to 
be made, the seller must make a sufficient declara¬ 
tion ®^ In such case, the seller ma>, under ordi¬ 
nary circumstances, substitute another vessel for 
the one provisionally declared, if the substituted 
vessel earned the goods which vrere shipped within 
the time speafied ®® Where the time for dedtarmg 
the vessel is not definitely fixed, it may be declared 
after the vessel arnves at its destination on pre¬ 
sentation of a draft to the bank wuth which the 
buyer had arranged for payment, accompanied 1^* 
papers disclosmg the name of the vessel ®® 

c. Duty to Fornisli Means of Transportation 

If the goods are to be delivered to the buyer at the 
point of shipment. It Is generally his duty to furnish the 
means of transportation from such point, but whether 
the buyer or the seller Is to provide the means of trans¬ 
portation Is one of Intention to be determined from all the 
terms of the contract and the circumstances surrounding 
the transaction 

89 US—^Lambom v National Bank 
of Commerce, Va.. 48 S CL 378, 276 
X7S 469, 72 657 

65 aj p 874 note 27 

98. NT—^Bennett v Liewis, 209 N 
YS 467, 212 AppJ>iv 641 

91. Maas.—Mann v Eastern Suswr 
etc., Co, 188 NE 244, 244 Maas. 

100 

55 C.J p 874 note 29 
98. Mass.—Mann v Eastern Sugar, 
etc., Co, supra. 

N T —Gambrill Mfg Co v American 
Foreign Banking Corp, 185 NTS 
502, 194 AppJDiv. 425 
98. Mass.—Mann v Eastern Sugar, 
etc., Co, 188 NE. 244, 244 Mass 
100 

55 C J p 874 note 82 
94. Mass.—^Mann v Eastern Sugar, 
etc., CO. supra. 

55 C J p 874 note 82 


If the goods are to be delivered to the buyer at 
the point of shipment, it is generally his duty to 
furnish the means of transportation from such 
pomt®7 So, It has been held in some cases that, in 
the absence of anjrthing showing an intention to the 
contnaiy, it is the duty of the buj er, under a contract 
to deliver goods FOB the point of shipment, to 
furnish tjie car or vessel in which the goods shall be 
transported.®® Other authorities hold that under 
a contract for dehvery FOB pomt of shipment, 
the seller must, where nothing else appears, provide 
the means of transportation ®® In any event, wheth¬ 
er the buyer or the seller is to provide the means 
of transportation is one of mtention to be determined 
from all the terms of tiie contract and the circum¬ 
stances surrounding the transaction,^ and, regardless 
of what rule applies, wrhere an F O B contract is 
silent on this pomt, other provisions of the contract, 
read in the light of the attendmg arcumstances and 
the construction whidi the parties by their course of 
dealing have placed on the contract, may impose 
the duty of providing transportation faahties on 
the seller® or on the buyer,® accordmg to the in¬ 
tention shown 

Extent of duty Where the seller assumes the 
duty of providing cars, he is bound to make every 
reasonable effort to carry out his agreement,^ and 
a mere demand b> him for cars, made on the ear¬ 
ner’s local agent, does not show reasonable dili¬ 
gence.® The seller is not an insurer, however, in 
respect of the car furnished,® and is not liable for 
loss caused by a defect m the construction or condi¬ 
tion of the car t 

Time of furmshtng, notice Where the buyer is 
to furnish the vessel or car, but no definite time is 
fixed, the law implies a duty on his part to furnish 
it wuthm a reasonable time,® and the same rule ap- 

1. Me.—Hoyt v. Tapley, 116 A. 559, 
121 Me 289 
55 C J p 875 note 41 
8. Md.—Standard Scale, etc Co \ 
Baltimore Enamel, etc., Co, 110 A 
486, 186 Md. 278, 9 A.LuR. 1502 
55 CJ p 875 note 42 
8. Ala.—Hamlen v RosengranL 100 
So 217 211 Ala. 186 
55 C.J p 875 note 43 
4. US—Boebmer Coal Co v Bar¬ 
ton Coal Oo. CCJLMo., 2 F2d 
526 

6m US—Boebmer Coal Co v Bar¬ 
ton Coal Oo, aopra. 
e. NT—Best Foods v Mitsubisbi 
Sboji Kalsba, 229 NTS 864, 224 
AppJDiv 24 

7 NT—Best Foods v Mitsubishi 
Shojl Eaisha, supra. 

& Micb.—Bolton v Riddle, 85 Mich. 
18 


95. Pa.—Wilbur v Lambom, 120 A. 
478, 276 Pa. 479, 27 AI»R. 160 

55 C J p 874 note 38 

96. Pa.—^Lambom v Kirkpatrick, 
186 A. 641, 288 Pa. 114 

97 La.—^Lozes v Segura Sugar Co., 
28 So 249, 52 J^Ann. 1844—Vre- 
denburg v Baton Rouge Sugar Co, 
28 So 122, 52 La.Ann. 1666 

Failure of buyer to provide means 
of transportation as excuse for 
seller’s failure to deliver see infra 
5 210 b 

98. NT—Carvel v John Kellys 
(London), Limited. 58 NTS.2d 
640, affirmed 68 NTS 2d 829, 270 
AppJDiv 999 

55 G.J p 875 note 88 

99 Ala.—Hamlen v RosengranL 100 
So 217, 211 Ala. 186 

55 C J p 875 note 40 
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plies \iherc delivery is to commence on a specified 
date, "or as soon thereafter as vessel can be readj,” 
it being understood that the bu 3 'er is to charter the 
\essel® WTiere the buyer has the right within a 
designated period to furnish the means of transpor¬ 
tation, he may furmsh them at anj time before the 
expiration of such penod, at most allowing a rea¬ 
sonable time for loadmg in compliance with the 
contract 

If the goods are to be remo\ed in the buyer’s cars 
at different times according to the quantity on hand 
ready for delivery, he is not bound to furnish the 
cars until notified by the seller that there are goods 
on hand for delivery So, where the goods are to 
be loaded on a vessel chartered by the buyer, the 
buyer is not bound to place the vessel at the point 
of shipment until notified by the seller of the ap¬ 
proximate time, within the contract penod, in 
which delivery may be expected 12 Where a con¬ 
tract for delivery to a vessel to be furnished by the 
buyer provides that he shall give the seller a cer¬ 
tain number of days’ notice pnor to the arnval of 
the V essel, the seller is entitled to act on such notice 
and may recover damages caused by failure of the 
vessel to amve until long after the time specified in 
the notice ^2 

Excuse for delay or failure to Proz ide cars Wliere 
a contract provides that the buyer shall furnish cars, 
and the goods are not delivered at the time speafied, 
the delay being due to the fault of both parties, and 
subsequently the seller notifies the buyer of his 
absolute retusal to deliver, the buyer is not re¬ 
quired to do a useless thing by prov idmg and tender¬ 
ing cars to receive the goods Delay of the buy¬ 
er in furmshing cars, due to congested railroad 


conditions, is not a breach of contract on his part^^ 
The buyer cannot be put in default for failure to 
furnish the cars within the contract time where such 
failure is due to conditions for which the seller is 
responsible,^^ as where the seller is not ready to 
perform within the contract time 

d. Bisks of TransportatioiL 

Where a particular place of delivery Is designated, the 
risk of transportation Is generally on the seller, and 
while ordinarily he does not bear such risk after a com- 
plete delivery to the buyer, as when delivery to the car¬ 
rier is a delivery to the buyer, he may be responsible 
where he fails to take usual and reasonable precautions 
to secure the safe delivery of the goods, or negligently 
ships by the wrong carrier or by the wrong route, or 
sacrifices the buyer's right of indemnity against the car¬ 
rier, or falis to insure the goods as Instructed by the 
buyer 

WTiere a particular place of delivery is designated, 
the risk of transportation is generally on the seller, 
ev-en though the actual transportation is by the buy¬ 
er if it is under supervision of the seller,or if 
the buyer exercises ordinary care 2® Where, how¬ 
ever, the goods are to be delivered to an express 
company for shipment to the buyer’s place of busi¬ 
ness at his expense, the seller is not liable for dam¬ 
age in transit ,21 nor does the seller bear the nsk 
of tran^rtation after a complete delivery to the 
buyer,22 as when delivery to the earner is a de¬ 
livery to the buyer 23 WTiere goods are shipped F 
O B shipping point at the buyer’s nsk, the seller 
is not liable for loss by deterioration after receipt 
of the goods by the earner 24 

The nsks of transportation are on the seller 
where he fails to take usual and reasonable precau¬ 
tions to secure the safe delivery of the goods,25 
as by seeing to it that the goods are in a good or 


Tex.—Robbina v Hill, Civ.App, 2^9 
STT 1112 

9 Pla.—TThltlnsr v Gray 8 So 728, 
27 Pla. 482, 11 LJIJL 526 

10- Tex.—^Ma«nolia Cotton On Co v 
Continental Oil, etc. Co, CivApp 
183 S W 10, reversed on other 
grounds, ComApp, 220 SW 78 

21m Mass.—Xational Coal Tar Co v 
Malden, etc.. Gaslight Co., 75 XB. 
625. 189 Mass. 284. 

19. Ala.—^McGowin Lumber, etc., Co 
V Camp Lumber Co, 77 So 488, 16 
Ala.App 388 

13. Fla.—Holmes t Steams Lum¬ 
ber, etc., Co, 68 So. 449. 66 Fla. 259 

14, Pa.—Price v Beach, 20 Pa. 
Soper. 29L 

18b Tex.—Italy Cotton Oil Co v 
Southern Cotton Oil Co., ClvJl.pp, 
18SW2d 488 j 

19m Tex.—Palestine Cotton Seed Oil] 


Co V Corsicana Cotton Oil Co, 61 
STT 488, 25 Tex.CivJVpp 614 

17 Ala.—McGowin Lumber etc Co 
V Camp Lumber Co, 77 So 483, 16 
Ala.App 288 

18. Pa.—Pittsburgh Provision etc, 
Co V Cudahy Packing Co, 108 A. 
548, 260 Pa. 185 

55 C J p 376 note 59 

Liability tor loss or Injury as de¬ 
pendent on whether title has 
passed see infra §S'286, 287 

19 Mich—Allis V Volght, 51 NW 
190, 90 Mich 135 

20. Me—Cushman v Holyoke, 84 
Me. 289 

9L Conn.—^Loomis v Corbin, 29 
Conn. 60 

92. La.—Cuban American Trading 
Co V S Pfeifer & Co 186 So 576. 
178 La. 288—Daigle v Price, 186 
So 363, 17 La.App 76, followed in 
185 So 264, 17 LaJlpp 65 
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K J —Zone Co v Service Transp 
Co 57 A 2d 662, 187 NJXaw 112 
55 CJ p 376 note 63 
IMdenoo 

In action for loss of goods shipped 
by defendant under contract, evi¬ 
dence held to show that loss was 
natural, inevitable conseauence of 
method plaintiff-buyer chose for 
shipping after delivery of goods to 
him by seller—Cuban American 
Trading Co v S Pfeifer d, Co. 136 
So 575 173 La. 288 
93. US —Steel City Fruit Co v 
Monhelms Wholesale Produce Co., 
DC Pa., 64 FSupp 276 
N J —Zone Co. v Service Transp 
Co. 67 A.2d 562, 187 NJI-aw 112 
65 CJ* p 876 note 64 

94L KT—Staitl v Laudlsi. 222 K 
YS 881, 220 AppJMv 646 

98. Mass —Deyrmanjian v Palais, 
42 NJQ.2d 528, 811 Mass 658 
55 C J p 876 note 65 



77 C J.S, 


SALES 


§§ 165-166 


merdiantable condition when delivered to the ear¬ 
ner,and that they are properly prepared, 
packed,^^ and loaded.^^ The seller will be held lia¬ 
ble for his negligence as by shipping by the wrong 
carrier,28 by the wrong route,®® or in a car not 
designed for transportation of goods of the char¬ 
acter shipped 22. However, a seller -who ships the 
goods by the wrong route is not liable for loss of the 
goods, where it is not occasioned b> his negligence 
or fault 22 Also, where perishable goods are 
shipped m a properly ventilated car, the seller is 
not liable for injury caused by the closing of the 
ventilator in transit 28 

Premature sJupment If the goods are not to be 
shipped before a certain time and are shipped before 
that time and are lost, the seller must bear the 
loss,®* even though the goods were not destroyed 
until after they had been received b> the purchaser, 
if their destruction was not due to the fault of the 
purchaser 2® 

Misdirection or misdelivery of goods If the goods 
are misdirected, a delivery to the carrier is not a 
good delivery, and the seller is liable for the loss of 
the goods caused thereby,2® unless such imsdirection 
IS shown not to have caused or contnbuted to the 


loss 2^ In the e\cnt of delivery at the wrong place, 
the seller must bear the loss if the goods are there 
destroyed 2® 

Sacrificing buyers right of indemnity against car^ 
rier In delivering goods to a earner, the seller 
must not sacnfice the buyer’s nght to claim indem¬ 
nity against the earner m case of loss or injury in 
transit, and if he does, the deli\er> to the carrier is 
not a delivery to the buyer, and the loss falls on 
the seller 22 Under this rule, where the seller in 
his contract with the earner undervalues the goods 
without the knowledge or consent of the buyer, 
thereby limiting the earner’s liability, the risk of 
loss in transit falls on the seller *0 He is not liable, 
howrever, for accepting a bill of lading restncting 
the liability of the earner if that was the only wray 
the earner would accept the goods * 2 . 

Failure to insure Where the seller is instructed 
by the buyer to insure the goods, he wnll be liable 
if he fails to do so,*® but he is not liable for failure 
to insure the goods in the absence of instructions ®2 

§ 166. Conformity of Goods Delivered to 
Contract Requirements Generally 
a. In general 


as. Mo —Ho ftm an v Wisconsin 
Lumber Co, App, 262 SW 414 
55 G J p 877 note 66 

27 N a—Atlantic Fruit Distribu¬ 
tors y Foster, 85 SEL 180, 169 X 
C 89 

55 Cjr p 877 note 67 

as. US—Blytheville Cotton Oil Co 
V Kum, C CLATenn., 155 F 2d 467 
Burden, of proof 

(1) Wliere a prima facie case in 
action for loss of vegetable oil was 
made out by buyer against shipper 
for failure to follow approved prac¬ 
tice in loading railway tank car with 
the oil, shipper had burden to pre¬ 
sent some reasonable explanation 
for the loss of the oil other than 
his own negligence in loading the 
tank car—^BlythevUle Cotton Oil Co 
V Eum, supra. 

(2) Where cross complaint of buy¬ 
er sued for price of fruit alleged 
that seller's agent oveiioaded cars 
in violation of agreement and neg¬ 
lected to ice fruit whereby it was 
spoiled, and seller’s answer to buy¬ 
er’s amended cross complaint denied 
such allegations and alleged viola¬ 
tion of agreement, burden of proof 
was on buyer to sustain the allega¬ 
tions of his cross-complaint.—Theo 
Losche & Sons v Chas Williams & 
Associates, 78 N.lL2d 447, 118 Ind. 
App 892 

Bvideae# held to vsKraat flndlng 


that seller negligently loaded goods 
into car so as to make seller liable 
for damage to goods en routa—<^11- 
larde v Northern Pac. Ry Co, 179 
P2d 235 28 Wa8h.2d 233 
29 Mass—O’ohn Bros. Co v Falk- 
son, 180 NE 51, 287 Mass 899 
55 C J p 877 note 68 

30. Ark.—Hudgins Produce Co v 
Missouri Pac. R. Co, 315 SW 606 
189 Ark. 868 

Mich.—Fleming v Mills, 5 Mich. 420 

81. Ind.—Wilson v Western XVuit 
Co, 88 NE 827, 11 IndA.pp 89 

38. Tex.—^Mobile Fruit, etc., Co v 
Boero, ClvA^pp., 55 SW 86L 
55 C J p 377 note 71 

88. Tex .—De Stefano v Todaro, Civ 
App, 88 SW 890 

84. UL —^Tascott v Rosenthal, 10 
IlLApp 689 

KY—Corrigan v Sheffield, 10 Hun 
227 

86. KY—Corrigan v Sheffield, su¬ 
pra. 

38. Mass—Finn v dark, 10 Allen 
479, 12 Allen 522. 

37 Tex.—Carson v Hauk, Civ App, 
261 SW 588 
55 CJ. p 877 note 77 

88. NC—Buie v Browne, 28 NC. 
404 

89 Ga.—Oospus Otels quoted In 
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Rich’s Inc. \ Empire Gold Buy¬ 
ing Service 25 8 R2d 88, 89. 69 
Ga.App 279 

Mass—Deyrmanjian v Palais 42 N 
E.2d 528 811 Mass. 653 
N J —Semler v Schmicker, 88 A.2d 
831, 22 NJJIisa 805 
55 C J p 877 note 79 

40 Ga.—Ctospos JUrls quoted In 
Richs Inc. V Empire Gold Buying 
Service, 25 SE.2d 88. 89, 69 Ga. 
App 279 

Mass—Deyrmanjian v Palais, 42 X 
R2d 528, 811 Mass 663 
N J —Semler v Schmicker, 88 A.2d 
881, 22 XJMisc. 806 
55 C J p 878 note 80 
Assent to oontraet 
In action by seller to recover from 
buyer price of goods valued in ex¬ 
cess of four hundred dollars which 
were lost after delivery to express 
company under contract limiting loss 
to fifty dollars, preponderance of evi¬ 
dence failed to establish buyer’s as¬ 
sent to shipping contract—Semler v. 
Schmicker, supra. 

41. Ill—Stafford v Walter. 67 Dl 
88 

Mich.—Gordon v Ward, 16 Mich. 860 

48. Mich.—Blodgett V Foster, 79 X 
W 625, 120 Mich. 892 
55 C J p 878 note 88 

43. Ind.—Bartlett v Jewett, 98 Ind. 
206 

55 CJ p 878 note 85. 
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b Color, size, and dimensions 
c £\idence and questions of law and 
fact 

a In Gteneral 

The goods delivered must comply with the require¬ 
ments of the contract, so that If the contract calls for 
specific goods. It cannot be performed by the delivery of 
other goods of like kind, unless performance in strict 
compliance with the contract is waived 

The goods delivered must comply with the re¬ 
quirements of the contract^** as to quantitj, dis¬ 
cussed infra §§ 167-180, quality or condition, infra 
§§ 181-205, and color, size, and dimensions, infra 
subdiMSion b of this section. If the contract calls 
for specific goods, it cannot be performed b> the de- 
Inery of otner goods of like kind,**® unless per¬ 
formance in strict compliance with the contract is 
waiied,-*^ although it has been held that the rule 
does not apply to sales of grain on an exchange 
Deli\er> of an article different from that con¬ 
tracted lor IS a breach of the contract e\ en though 
It IS ot equal or better quality or talue,**® although, 


on the other hand, it has been held that delivery of 
a better article than that contracted for is a suffi¬ 
cient performance 

If the sale is of goods of a certain quality only, 
and does not refer to specific goods, it is suffiaent 
It the seller delners goods corresponding to the 
descnption 50 So, where the sale is by a manufac¬ 
turer or producer, unless it is especially agreed that 
the goods shall be of the seller's production or 
manufacture, it is sufficient if he delivers goods of 
the proper qualit}, although he did not produce or 
manufacture them 51 The seller of a machine to be 
manufactured according to a specified model is not 
bound to manufacture all the parts thereof him¬ 
self 52 A contract for the sale of certam kinds of 
goods for shipment in a designated month from a 
particular place h> sail or steam vessels, at seller’s 
option, is complied with where the seller buys and 
tenders goods of the specified kind which had al- 
read> been shipped a third person by sailing 
\esscl from the designated place and during the 
designated month 53 An immaterial variation from 


44. r’S—Welch v T W Warner 
Co. CCAXT, 47 P2d 232 
Ala.—Browne v Glger 128 So 174, 
221 Ala. 176 

Ark.—C Xabors Co \ Ball Che^- 
rolet Co.. 145 SW2d 25, 201 Ark. 
4S6 

La.—^Marine Electrical Works v In¬ 
terstate Electric Co, App, 164 So 
268 

X C —^Primrose Petroleum Co v Al¬ 
len, 14 SE.2d 402 219 XC 46L 
53 C J p 37S note 91 
Dell\ er) of article bv designated 
brand see Ipfra S 1S3 b 
Bolivory of dtffexsnt car 
Xo title passes to a bu>er by the 
deliier} to him of a different auto¬ 
mobile than the one purchased, such 
as the delivery of a used car where 
the contract calls for a new one — 
Snellsro\e v Dingelhoef, 108 SJBL 
418, 25 Ga-App 384 
Sale by desoriptloa 
^^'her6 an article is sold accordins: 
to a i>artlcular description the seller 
must delUer an article answering to 
such description —^Rome Brick Co 
\ Dixie Machinery Mfg Co. 55 S E. 
2d 158, 80 OaJV.pp 7—55 CJ p 878 
note 91 [a] 

Sale by sanple 

XC—J W Anderson Co v Tomlin¬ 
son Chair Mfg Co, 172 SEL 588, 
206 Xa 42 

Severable ooDtraot 
If contract for sale of puipwood 
containing certain percentage of 
spruce were severable, buyer^s re¬ 
fusal to receive more wood, 
all spruce, was Justilted. where there 
was large overrun of balsam in 
earlier cargoea—Hayday v. Ham- 


mermill Paper Co, 287 XW 600, 184 
M*nn 8 

45 La.—^Kardis v Barrere, 186 So 
135 17 LaApp 438 
Tex.—Central Power & Light Co % 
Prledrlch, ClvJtpp, 70 SW2d 1012, 
error dismissed. 

55 C J p 379 note 95 
Benefit of bargain 
A purchaser is entitled to benefit 
of his bargain, in other words, to 
recei>e identical property purchased. 
—Cooper \ Marr 30 X W 2d 563 149 
Xeh 211—Jakway x Proudflt, 106 X 
W 1039, 109 XW 888, 76 Neb 62, 14 
AnaCas. 258 
Identity fixed 

Words, 'as is, where is,** as used 
in bill of sale, referred only to con¬ 
dition of article sold, identity being 
fixed.—W B. Hedger Co \ V S, D 
C X T 42 F 2d 56$ reversed on other 
grounds CCA. 52 F2d 31 certiorari 
denied 52 SCL 130. 284 US 676, 76 
LEd. 57L 

Seller’s aoenmnlatlon 
Contract for purchase of seller's 
accumulated hags did not authorize 
seller to buy bags from competitor 
of buyer at a lower price and resell 
them to buyer at a higher price be¬ 
cause of buyer's request for full 
truck loads, where buyer’s request 
pertained only to seller's accumulat¬ 
ed bags—Burros Bag Co v Stand¬ 
ard Brands, 276 NTS 97, 243 APP 
Div 92 

46. Ala.—Shackelford v Sloss Iron, 
etc., Oo, 86 So 1005, 140 Ala. 329 
55 CJ p 379 note 9$ 

Be tent ton of possession 
A buyer protesting to seller that 
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propertv deiUered was not in ac¬ 
cordance with contract and that buy¬ 
er would not pay therefor, but not 
offering or tendering property to 
seller but retaining possession there¬ 
of, could not defeat payment on 
ground that property was not of the 
character called for by contract.— 
Wilson \ Willingham-Tift Lumber 
Co. 6 SR2d 611. 60 6a.App 90L 
Waiver held not shown 

(1) In general.—Schlottman v 

Fressey DC Colo, 96 FSupp 979 

(2) Buyer's acceptance of excess 
amount of goods of certain kind fur¬ 
nished no basis for finding waiver of 
breach to deliver goods of different 
klni. —Bartolotta v. Gal\o, 152 A 
30C, 113 Conn. 385 

4? Mich—Gregory y Wendell, 40 
Mich. 482 

48. La.—Xardis v Barrere, 186 So 
135, 17 La.App 433 
55 CJ p 879 note 98 

48. Minn.—Holt v Sima. 102 NW 
386, 94 Minn. 157 
55 C J p 379 note 99 

sa XC—Cooper v Clute, 98 SE 
915. 174 XC 366 
55 C J p 879 note L 

5L NJ—Associated Rolling Mills 
V National Metal Stamping, etc. 
Co., no A 821. 94 NJLaw 555 
55 C J p 879 note 2. 

58. US—Whitcomb V Shults, NT., 
215 F 75, 131 CCA 388 

58. NT—Cunningham v Judsoi^ 2 
NE 915, 920, 100 NT. 179 
65 C J p 879 note 4. 
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the requirements of the contract will not justify a 
rejection of the goods 6* 

^^ere a contract calls for imported goods of a 
certain land and quality, and there is nothing in 
the contract to mdicate by whom the importation is 
to be made, any imported goods of the kind speci¬ 
fied which meet the terms of the contract m other 
respects are a suffiaent compliance therewith,^^ and 
the buyer cannot refuse to accept the goods on the 
ground that the seller purchased them in the Amen- 
can market for the purpose of delivery to the pur¬ 
chaser instead of himself importing them,5« even 
though m past transactions with the same bu>er, it 
has been the seller’s custom to get such goods from a 
particular source.^^ The buyer cannot refuse to 
accept the goods on the ground that the seller cut 
out of the certificates accompanying the goods, 
which showed their weight and thickness, the name 
of the person to whom the certificates were original¬ 
ly issued 5® If the goods ordered comply with the 
contract, the buyer is not justified m retummg them 
without examination because billed to him under a 
wrong description®^ Where the seller delivers 
goods not contracted for and they are rejected, he 
is hable for the necessary tx^tnst of canng for 
them pendmg suit®^ 

h Color, Size, and Dimensioiui 

The goods delivered must correspond with the con- 
trsct with reference to color, size, end dimension, but m 
defect In this respect may be waived by the buyer 

As a general rule, the goods delivered must cor¬ 
respond with the reqmrements of the contract as 
to color Likewise, the goods dehvered must cor¬ 
respond with the contract with reference to size 
or dimensions, and, if they do not, the buyer may 
reject them.®^ However, an umntentional mistake 


of the seller in delivering an article of the wrong 
size does not ipso facto constitute a breach of con¬ 
tract,®® and the seller cannot be put in default un¬ 
til he is afforded a reasonable opportunity to supply 
an article conforming to the contract®^ So, if one 
purchases an article on the measurements of a 
third person selected by him, the seller is not liable 
for any mistake m the measurement®® By the ac¬ 
ceptance, after inspection or an opportunity there¬ 
for, of goods not complying with the contract as to 
size or dimensions, the buyer waives the defect,®® 
and, where the contract is entire, the acceptance of 
a part of the goods not complying with the contract, 
after an opportumty for inspection, waives defects 
m the residue.®^ A buyer does not, however, by 
accepting a part of the goods corresponding to the 
contract dimensions, bmd himself to receive the re¬ 
mainder which does not comply with the contract 
m this respect®® 

e. Evidence and Questions of Law and 

Generally, a seller, suing for the price, has the burden 
of proving that goods delivered or tendered complied 
with the contract, and any competent evidence relevant 
and material to the issue as to whether the goods ten* 
dered or delivered were those purchased Is admissible. 
Where the evidence Is conflicting, the question whether 
the goods delivered or tendered conformed to the contract 
as to kind or size Is for the Jury 

Generally, a seller, smng for the pnce, has the 
burden of provmg that goods delivered or tendered 
comphed with the contract®® WTiere, however, a 
buyer defends an ajction for the pnce on the ground 
that the goods dehvered were not those ordered, 
he has the burden of proving such defense.^® Any 
competent evidence relevant and material to the 
issue as to whether the goods tendered or dehvered 
were those purchased is admissible Where the 
buyer rejects goods as not of the stipulated width. 


5^ Iowa.—ICinser v McMurray; 181 
NW 691, 190 Iowa 1829 

55 aJ p 879 note 5 

BSm NT—Jardlne v Hnguet Silk 
Co, 96 NE. 449, 208 NY 278 

ae. NT-^ardine v Huguet Silk 
Go, supra. 

57 NY—Jardlne v Husruet Silk 
Co., supra. 

58. NY—Jardlne v Huguet Silk 
Co., supra. 

59 Mo —Coates v Hurst, 65 Mo 
App 256 

55 aj p 880 note 10 

80. La.—Thomas v Baton Rouge 
Coal, etc., Co, 7 La.App 281 

6L Qa.—^Perper v Marks, 89 S.B. 
2d 588, 74 GaJLpp 81L 

NC—J W Anderson Co v Tomlin¬ 
son Chair Mfg Co., 172 SE. 588, 
806 Na 42 

77C JS—57 


68. ITS—National Surety Co v 
Russell. CC.A.Ind., 66 F2d 104— 
Schlottman v Pressey, DC Colo. 
96 FSupp 979 

Fa.—Standard Roller Bearing Co v 
Hub Machine Welding & Contract¬ 
ing Co, 61 Pa.Super 14. 

55 CU p 880 note 12 

68. NY—James McCutcheon & Co 

V Kimball, 288 NTS 102. 186 
Mlsc. 299, reversed on other 
grounds 241 NYR. 630, 186 Mlsc. 
646 

84i NY—James McCutcheon 6b Co., 

V Kimball, supra. 

65. Ark.—Weaver-Dowdy Co ▼ 
Frlta 160 S W 1085, 110 Ark. 90 

68. CaL—La Mmer v St. Claire 
Pabklng Co., 222 P2d 75, 99 Cal. 
App 2d 518 
i 55 (XJ p 880 note 17. 
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67. Ga.—Maynard v Render, 28 SJBL 
194, 95 Oa. 652. 

68. NC.—Teeter v Cole Mfg* Co., 
66 SH. 582, 151 NC, 602. 

69. Tez.—Taormina Corporation v. 
mtematlonal Playing Card & La¬ 
bel Co, CivJbpp, 154 &W2d 949, 
error refused. 

55 CXJ P 380 note 20 

TO. NC.—Standard (Fertilizer Co v. 
Summerell, 162 S.B. 554, 202 NCL 
833. 

Wla—Russell Grader Mfg. Co. v. 
Budden, 222 NW 788, 197 Wla. 
615 

7L NC.—Standard Fertilizer Co v. 
Summerell, 162 SJL 554, 202 NC. 
838 

56 Cjr p 880 note 22 
Zavoiees 

In seller's action for balance due 
under contract for sale of dresses. 
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the seller cannot Aow that the variance was due 
to shrinkage in the process of manufacture The 
usual rules apply in determining the sufficiency of 
the evidence with respect to the identity of the 
goods,and its correspondence with the contract 
with reference to size or dimensions 

Questions of law and fact Where the oidence 
is conflicting, the question whether the goods de¬ 
livered or tendered conformed to the contract as to 
kind or size is for the jur> ^5 

§ 167. Quantity Delivered 

Tha quantity of goods to be delivered under the 
terms of a contract of sale depends on the construction 
of the contract. 

In determimng what quantity of goods is to be 
delivered under the terms of a contract of sale, the 
general rules of construction of a sales contract, 
discussed supra § 71, will be applied, and considera¬ 
tion wnll be given to the language of the contract, 
the intent of the parties, and the facts and arcum- 
stances surrounding the transaction."^ Under a 


contract of sale drawn up by the seller, any doubt 
m the contract whether a quoted clause hmits the 
quantity to be delivered to that available from a de¬ 
fined source is required to be construed against 
him^^ 

§ 168 -Quantity Definitely Fixed 

a In general 
b Prorating deliveries 
c. Effect of excess 

a. In General 

Qeneraiiy a tpeeiflcatlon of quantity In a contract of 
sale will be regarded as material, and In order to consti¬ 
tute a sufficient delivery, the full quantity contracted for 
must be deilvered, and the buyer Is not obliged to ac- 
cept or pay for a quantity less than that specified, but 
if, where there Is a deficient delivery, the buyer retains 
the portion dellvercRd he is liable for the part so accepted 
and retained 

Generally a speafication of quantity in a contract 
of sale will be regarded as material In order to 
constatute a suffiaent delivery, the full quantity 
contracted for must be delivered^^ at the time and 


Invoices of goods ordered by the 
buyer were admissible, where evi¬ 
dence showed that numbers on the 
invoices were the goods sold to buy¬ 
er—Green v Franklin Dress Oo., 
Tex.Giv.App., 187 SWT 2d 181. 

72m N’T—Eiseman v Fruchtman, 
207 KYS 112, 211 AppDiv 548 
73. U S —Sanderson v Crowley, 0. 

A.Tex., ISO F2d 124. 

55 CJ p S80 note 26 
Bvideaoe held to show 

<1) That goods delivered were 
those contracted for 
Cal—Owen v lIcDonald, 214 PSd 
480, 96 CalJlpp 2d 65—C. 1 T Corp 

V liawson, 72 P 2d 210, 22 Cal App 
2d 4. 

La.—National Manufacture 4k Stores 
Cbrp V Mollenkoph, App., 164 So 
901 

S C—^Richmond Pressed Metal Works 

V Haley. 154 SR 412, 167 SC 
426 

Utah.—Mathis v Holland lE^imace 
Co., 166 P 2d 518. 109 Utah 449 
55 CJ p 880 note 25 [a] (4) 

(3) That merchandise shipped to 
buyer substantially corresponded in 
size, shape, and shade with order 
given by the buyer—Silberstein v 
Radio Cap Go.. Tex.ClvJLpp., 153 & 
W.2d 279 

(8) That seller had complied with 
conditions of written order requiring 
seller to repair and supply miaiting 
parts of machine ordered, so that 
buyer could not justify refusal to 
accept delivery of the machine on 
ground of noncompliance with such 
conditions.—Borin v National Metal 
Products Oorpu. 67 NJBL2d 417, 829 IlL 
APP 186. 


(4) That sellers failed to fulfill 
their contract. 

Cel—Drahkin v Bigelow, 188 P2d 
750, 69 CalJkpp2d 68—Cooper v 
Weatherholt, 82 P2d 524, 28 Cal 
App 2d 321. 

Ey—Pearl Packing Co v Ransdell, 

148 SW*2d 850. 285 £> 456 

La.—^Harrison v Behm, App., 154 So 
750 

Minn.—Midland Lumber 4k Coal Co. 
V Bean, 231 NW 206, 180 Minn. 
531 

55 aj p 880 note 25 M (1) (2) 

(5) Other particular mattera 
US—Gregory v Baer, C.CJLNC, 

149 P2d 41L 

Cal—Dlel V Baxter, 186 P2d 789, 
58 CalJkpp 2d 888 
55 C J p 880 note 25 [a] (8) 
Bvldence held not to ghow 

(1) That seller had breached con¬ 
tract by failing to deliver merchan¬ 
dise wluqh had been ordered.-»Soath- 
em Pac. Milling Co v Billiwhadc 
Stock Farm, 123 P 2d 650, 60 CalJkpp 
2d 79 

(3) Other particular matters — 
Russell Grader Mfg Co v Budden. 
222 NW 788. 197 Wls. 616—65 OJ 
P 880 note 25 [b] 

74, Cal —La Miller v St. Claire 
Packing Co., 222 P2d 75, 99 CaL 
App 2d 518 

TSm US—Garrett v Faust, GJLFa., 
188 F 2d 626 

Ala.—^Meadow River Lumber Co v 
Black, 158 So 290. 26 Ala.App 28, 
cerUorari denied 158 So 298, 228 
Ala. 279 

Colo—Jorgensen v Fank» 206 P2d 
654, 119 Oolo 547 
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Kan—Bridgeport Mach Co v Hop¬ 
per 5 P 2d 882, 134 Kan. 205 
Minn.—Hayday v EbimmermiU Pa¬ 
per CO, 287 NW 600, 184 Minn. 8 
Mias—^Fetterman v Badger Lumber 
4k Mfg Co, 189 So 406, 162 Miss 
547 

Mo—Massey-Harris Harvester Co v 
Quick, 87 SW2d 446. 229 MoJLpp. 
1186 

NJ—Manhattan Overseas Co v 
Camden County Beverage Co, 15 
A.2d 217, 125 N JJLaw 289, affirmed 
19 A.2d 828, 126 NJTXaw 421 
NT—Saleh v Enishbacher, 76 NY 
S 2d 615 

Tex.—Morrison v Morehead Mfg. 

Co. Civ App. 148 SW2d 917 
55 CJ p 880 note 26 
79. US—William C Atwater 4k Co 
V Terminal Coal Oorp, DC.Mas8 
82 F Supp 178, affirmed, C CJL. 115 
IF 2d 887 

77 Cal—Taylor v J B Hm Oo, 
189 F 2d 268 81 Cal 2d 878 
78. HI —Knowles Foundry 4k Ma¬ 
chine Co v National Plate Glass 
Co. 274 niJ^pp 670 
55 CJ p 881 note 28 
“O. and T ” oontraet 
Buyer could not recover for al¬ 
leged shortage in weight of goods 
sold under a “C and F” contract in 
absence of showing of such shortage 
at iK)rt of shipment, since, under 
such contract; all questions as to 
performance are determinable at 
port of shipment—Carvel v John 
Kellys (London), Limited, 68 NTS 
2d 640, affirmed 68 N Y 8 2d 829, 270 
AppDiv 999 

79 na.—Vaughn-Griffln Packing Co 
v Fisher, 198 So 558, 141 Fla. 438 
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place specified, as discussed supra §§ 143-153, except 
where the terms of the contract expressly or im¬ 
pliedly provide for a delivery of a lesser quantity 
under certam arcumstances, and such circumstances 
have ansen ,8® and, m the absence of an agreement 
to the contrary,the buyer is not obliged to ac¬ 
cept or pay for a quantity less than that specified,®^ 
either in the separate items or in the aggr^;ate,®® 
the failure of the seller to deliver the quantitj ^eci- 
fied constituting a total breach of the contract®^ 
The fact that the seller was mistaken m his supposi¬ 
tion that he had the quantity which he contracted 
to deliver will not excuse his failure to comply with 
the contract®® On the other hand, the buyer ordi¬ 
narily IS bound to accept delivery of the quantity* 
contracted for ®® 

Under some circumstances^ a partial delivery may 
be sufficient as where all of the articles ordered 
were not shipped at one time because some could 
not be found in the market and others were refused 
by the vessel, m which shipment was made, for lack 
of space ®7 A slight and immaterial vanation be¬ 
tween the quantity contracted for and that de¬ 
livered will not prevent the delivery from constitut¬ 
ing a substantial performance of the contract,®® 
but, where several articles are sold under an m- 
divisible contract, dehvery of a part, equal m value 
to about one third of the total pnce, is not a sub¬ 
stantial performance.®® 


Ltabiliiy for pnce of goods delivered If, where 
there is a deficient delivery, the bu^er retams the 
portion delnered he is hable for llie part so ac¬ 
cepted and retained,®® although he does not by such 
acceptance and retention waive his nght to damages 
for the deficiency, as discussed infra § 180 Some 
decisions, howe\ er, have held that where a contract 
of sale contemplates payment only on complete 
delivery, and only a part is dehvered, the bu 3 'er may 
accept and retain such part without becoming liable 
therefor on the contract,®^ at least where there are 
to be several deliveries extending over a speafied 
period,®® but where, in case of dehvery m mstall- 
ments, payment is to be made for each mstallment 
on delivery, the seller may recover for an mstall¬ 
ment delnered although full delivery is not made ®® 
Where articles which deteriorate with partial use 
are sold, the acceptance and use of a part renders 
the purchaser liable, although the balance is not 
delivered.®* According to other decisions if there is 
to be a single delivery, and the bu^er elects to 
receive dehvery of a portion, and appropnates it 
to his own use, and by his acts evmces an mtention 
to waive the condition of complete delivery, he 
becomes liable to pay for the portion actually de¬ 
livered.®® Moreo\er, the contract may provide 
that partial deliveries shall be paid for if retamed 
for a specified time, and what constitutes a pamal 
dehvery depends on a proper construction of the 
contract®® 


NT—Ooxpns Joxia olt«d In Atlantic 
& Pacific Packing Go v Weinstein, 
76 NTS 2d 61, 62, 272 AppDiv 
1078, appeal and reargument de¬ 
nied 76 NTS 2d 768 278 AppJOiv 
786, reargument granted 76 NTS 
2d 847, 278 AppDiv 811. 

65 G.J p 881 note 29 

under another oontraet 
Contracts to sell fifteen and twen¬ 
ty tons of sage leaves respectively 
POB Greek port could not be met 
by delivery of additional three tons 
on board ship making delivery under 
O and F contract with same buyer 
—Carvel v John E:eU 3 rs (London), 
Limited. 63 NTS 2d 640, affirmed 68 
NTS 2d 829, 270 AppJOlv 999 
sa NT—William a Atwater & Co 
V Panama R. Co, 176 NJE 189, 
255 NT 496 

66 CJ p 881 note 82 

Provision for delivery of a propor¬ 
tionate quantity, see Infra sub¬ 
division b ef this section. 

SL US—Pottash V Reach, aCA. 
Fa., 272 F 658, certiorari dismissed 
42 set. 688, 269 US 689, 66 L.Ed. 
1078 

65 dJ p 881 note 84. 

9SL NT—Beals v Hirsch, lU NT 
S 298, 214 AppJDlv 86 


Pa—Star Shoe Mfg Co v Masuccl, 
CSonuPl, 40 Lack.Jur 179 
65 G J p 881 note 85 
88. US —^Burrows v Warren, CCA. 
R.L, 9 F 2d 1 

84. "Ky —Edwards v Storms, 294 Sw 
W 165, 219 Ky 675 

65 C J p 382 note 87 

86. Wash.—Leavenworth State Bank 
V Cashmere Apple Co 204 P 5, 
118 Wash. 356 
56 O J p 8S2 note 88 
86. Pa.—Empire Paper Box Corpo¬ 
ration V Hazleton Baking Co,. 179 
A 221, 818 (Pa. 622 
UabUity of buyer 

Order containing direction, **ship 
600 of each at once. Balance to be 
specified later" rendered buyer lia¬ 
ble for remaining castings manufac¬ 
tured in advance of shipping instruc¬ 
tions—^Fort Pitt Malleable Iron C2o 
v Detroit Steel Products Co, 245 N 
W 646, 260 Mich. 688 

87 La.—Ctottam v Moises, 88 So 
916, 149 La. 805 

88L Mo—Wehmeier v Tont^ 266 S. 
W 146, 216 MoApp 240 

66 G.J p 882 note 4L 
No sight of zejeotloa 

Buyer of furniture could not re¬ 

899 


ject entire shipment because a few 
pieces were not delivered.—Wrenn v 
Lafayette Furniture Co. LaApp, 151 
So 148 

89 Ohio—Petersburg F Brick, etc., 
Co V American Clay Mach. Co, 
106 NE 88, 89 Ohio-St. 865, LRA. 
1916B 686 

90 Utah.—Avgikos v Lowry, 179 P 
988, 54 Utah 217 

55 C J p 882 note 44. 

9L NT—Levene v Rabitte 2 NT 
S 889 

6o C J p 888 note 46 

98. NT—Schwartz v Hlrsch, 107 
NTS 796 56 Misc. 618 

55 CJ p 888 note 47 

98. NT—0*NeiU v Crotty, 12 NT 
S 280, 16 Daly 474 
65 CLJ p 888 note 48. 

94, Ark.—^Berger v Rohler, 266 S W 
454, 166 Ark. 496 

56 CLJ p 888 note 49 

95. NT—Brady v Cassidy, 89 NE. 
814, 146 NT 17L 

56 G J p 888 note 61. 

9a NT—Prager v Schefl, 177 NT 
S 28, 107 Misc. 500 
56 C J p 888 note 52. 
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Quantify diminished in transit, notice to seller 
Where the exact quantity is shipped and no time for 
delivery fixed, and the quantity has been diminished 
in transit without the seller’s fault, if the buyer dis¬ 
covers the deficiency after he receives the ship¬ 
ment, and is unwillmg to accept less than the 
quantity contracted for, he must give the seller rea¬ 
sonable opportunity to make good the deficiency 

b Proxftbng Ddivenea 

Delivery of the full amount of goods contracted fcr 
may be excused by express or Implied condltlcns In the 
contract authorizing delivery of a pro rata share with 
other buyers In case full delivery Is Impossible, but the 
seller must exercise the right of proratlon In good faith 
and make every reasonable effort to avoid the necessity 
therefor, and the contingency on which proratlon Is al* 
lowed must actually exist. 

Delivery of the full amount of goods contracted 
for may be excused by express or imphed condi¬ 
tions in the contract authonzmg delivery of a pro 
rata share with other buyers where ftdl delivery 
is impossible.^^ If the sale is made subject to 
strikes, acadents, or causes beyond the seller’s 
control, the seller is not liable for defiaenaes on 
his part in shipments due to a strike or a shortage 
of cars or other causes beyond his control, if he 
treats the bu>er fairly and ratably with reference 


to other persons with whom he was dealing, and 
is not required to dehver to the buyer the whole 
amount of his order to the exclusion of other cus¬ 
tomers On the other hand it has been held that, 
where a seller agrees to deliver goods, subject to 
causes beyond his control, and such causes mter- 
vene, so as to prevent full delivery, the seller is 
not entitled to make a pro rata delivery to the buy¬ 
er and others with whom contracts have been con¬ 
temporaneously and subsequently made for like de¬ 
liveries 1 So, where the parties do not contemplate 
tdiat the seller is mabng similar contracts with 
others, nor recognize his moral nght to prorate 
among various buyers, supphes obtamable, and no 
sudi custom exists, the seller’s failure to deliver the 
full amount contracted for, because of such pro¬ 
ration, is not excused.^ 

If the seller has a nght to prorate he must ex¬ 
erase the right m good faith and make every rea¬ 
sonable effort to avoid the necesaty therefor,^ and 
the contmgency on which prorating is allowed must 
actually exist* The seller is not entitled to make 
new contracts which he might reasonably expect 
would prevent his performance of the existing con¬ 
tract® It is the seller’s duty to apportion the deh\- 
enes fairly,® and if, through lack of good faiths 


97. Va.—Fleldina v Robertson. 126 
SB. 2S1. 141 Ta. 128 

98. US—Haley y Van Lilerop, DC 
Mich.. 64 F Supp 114. affirmed C.C 

A. . 158 F2d 212 

Utah.—Tanner y Childers, 160 P2d 
965. 108 Utah 455 
65 G.J p 388 note 54 
Stipulations ezeusing* default gener¬ 
ally see infra fi 209 
^Auy cause whatever” 

Contract provision authorizing 
seller to prorate cement if for ''any 
cause whatever^' unable to ship ac¬ 
cording to agreements means for any 
cause beyond seller's controL—Ams- 
den Iiumber Co v Stanton. 294 P 
858. 182 Kan. 91. 74 JlIuIL 990 

99. Mass—Garfield etc.. Coal Co v 
Pennsylvania Coal, etc.. 06, 84 K 

B. 1020. 199 Stess. 22 
55 aj p 884 note 55 

1. HL—Finch y Zenith Furnace Oo., 
146 niAiPp 257. affirmed 92 NJSl 
521. 245 DL 586 
55 aJ p 884 note 56. 

8i KY—B P Ducas Co. T. Baarer 
Co.. 168 NY& 82 

8, Kan.—Amsflen Lumber Oo. v 
Stanton. 294 P 858, 182 Kbxl 91. 
74 AXuR. 990 

Minn^—day Grocery Co v Kenyon 
Canning Gorp.. 270 MW 590, 188 

imuTi. 538 

55 CLJ p 884 note 58. 


^ Minn.—Clay Grocery Co v Ken¬ 
yon Canning Corp, supra. 

55 aJ p 884 note 59 

9. Minn—Clay Grocery Co. ▼ Ken¬ 
yon Canning Corp.. supra. 

65 CLJ p 885 note 60 

Date of dete(EBilaatio& 

Where normally expected produc¬ 
tion fails for causes beyond the con¬ 
trol of grower reauiring him to make 
eguitable distribution of the crop 
produced among the contract buyers, 
the contracts which are entitled to 
such pro rata consideration are de¬ 
termined as of the date when the 
existence of Shortage is either ac¬ 
tually discovered or should have 
been discovered In the exercise of 
reasonable diligence—Haley v Van 
Llerop, DCXCich, 64 FSupp 114, 
affirmed, aCJL, 158 F2d 212. 

Sale ott open xuasket 
Where seller of com to he canned 
reserved right of making proportion¬ 
ate deliveries among buyers if pre¬ 
vented from making full delivery 
and drouth decreased yield from land 
from which seller intended to fill con¬ 
tracts, seller could not escape lia¬ 
bility for failure to make complete 
delivery If additional com which he 
canned and which was sold on open 
market was property of seller—day 
Grocery Co v Kenyon Canning Corp., 
270 KW 590, 198 Minn. 588. 
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TSkliig over of prior ozdeor 
Defendant was not precluded from 
escaping liability for failure to de¬ 
liver total amount of goods ordered 
by plaintiff on offering pro rata per¬ 
formance because defendant con¬ 
tracted with and delivered some 
goods to another subsequent to date 
when plaintiff’s contract should have 
been fulfilled, where it appeared that 
subsequent delivery to another was 
pursuant to an arrangement whereby 
purchaser took over a prior order., 
and was not a new and independent 
order—^Tanner v Childers, 160 P2d 
965. 108 Utah 455 

6. US —Haley v Van Lierop, C.CJL. 
Mich.. 158 F 2d 212 

Minn.—Clay Grocery Co v Kenyon 
Canning Corp., 270 MW 590, 198 
Minn. 538 

55 C J p 885 note 61. 

Oontraois not to bo inoliided 
Where grower of bulbs contracted! 
to sell plaintiff a certain number of 
bulbs "subject to crop," in deter¬ 
mining whether grower had made 
Just and equitable distribution of the 
crop actually produced, as among 
contract buyers, grower was not en¬ 
titled to include a sale to a partner¬ 
ship in which grower was interested, 
or contract with one who was merely 
an agent or employee of grower— 
Haley v Van Llerop. DCMioh.. 64 
FSupp. 114, affirmed, GLCtA., 158 F2d 
212 
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this IS not done, the seller is liable for deficiencies 
to the extent of the unfair delivery ^ One of the 
seller’s customers under a contract to make a pro 
rata delivery in case of shortage has no ground of 
complaint because distribution is made m a different 
proportion among others, unless he is prejudiced 
thereby * 

e. Effect of Excess 

A delivery materially In excess of the quantity con¬ 
tracted for Is not a proper delivery, and the buyer may, 
if he so electa, retain the amount designated by the con¬ 
tract and reject the excess, or, he may reject the whole, 
but If the buyer elects to retain the whole quantity de¬ 
livered he Is bound to pay for the excess. 

A delivery in excess of the quantity contracted for 
is not a proper delivery,* and the bu 3 er may, if 
he so elects, retain the amount designated by* the 
contract and reject the excess So, where the sell¬ 
er delivers the goods purchased, with other goods 
not contracted for, the buyer may accept the goods 
purchased and reject the balance Where, how¬ 
ever, a job lot of goods is purchased, represented 
to contain not more than a speafied number of ar¬ 
ticles, and on delivery the buyer ascertains that the 
lot contains more goods than were purchased, and 
there is no way to identify and separate those pur¬ 
chased from die rest, the buyer must accept and 
pay for the entire lot or return all of it^* No ob¬ 
ligation is imposed on the buyer to select the prop¬ 
er quantity out of the excessive quantity delivered 
but he may reject the whole,i* espeaally where the 
sdecbon of the proper quantity would be trouble¬ 
some and laborious,!^ or he did not have the priv¬ 


ilege of sepairating and recen ing less than the whole 
quantity dipped and the nght to reject it is 
not affected by the fact that the seller notified the 
buyer of his proposal to ship an excessive amount, 
and had not received an immediate reply It has 
been held, however, that where a seller has a num¬ 
ber of bales of goods at the time and place of 
delivery, exceeding the number purdiased, and gives 
ihe buyer the option of selecting therefrom the num¬ 
ber contracted for, there being no material differ¬ 
ence in the quantity and quahty of the goods in 
the bales, the refusal of the buyer to accept the ten¬ 
der was a breach of the contract on his part^^ 

Where a stock of goods is sold and the seller 
agrees to reduce his stock to the amount contracted 
for by a certain date, and an immce taken on that 
date shours a large excess which the seller screes 
to withdraw, or sell to the buyer, the seller’s failure 
to reduce the stock by the day fixed did not release 
the buyer from habilityi* Where, under a con¬ 
tract for the sale of a speafied number of bags 
of merchandise, the seller loads that number on 
a car on the date fixed for shipment, but two days 
later opens the car and places additional bags there¬ 
in, such act not delaying shipment, the buyer will 
be liable for the quantity contracted for and de- 
livered.1* If the Wyer elects to retain the whole 
quantity delivered he is bound to pay for the ex¬ 
cess 

Ejfect of skght excess The right to reject the 
goods because of an excess m quantity cannot be 
exercised where the excess is slight and does not 
put the buyer to any trouble or expense.*^ 


7 Fa.—^Diamond AllEali Co v Hen¬ 
derson Coal Co • 1S4 A. 886, 287 Pa. 
282. 

a CaL—Corpus Joris quoted lu 
Body-Stelfner Co v FlotiU Prod¬ 
ucts, 147 P2d 84, 90. 68 Cal^App 2d 
566 

55 C J p 885 note 68 
a Mo—SVmaechon v Devore, 170 S 
W 694, 184 Mo.App 577 
55 C J p 885 note 64. 

le. DC—Shpetner v Hollywood 
Credit dothlnff Co, MuilApp, 42 
A.2d 522 

OtL .—Caradine Hbt Co v Farmers 
Exchange Store, 186 aEL 448, 68 
Ga^p 488 
55 CLJ p 885 note 65 
UmitatioiL of UaTimty 
One orally agreeing to stand liable 
personally for half of purchase price 
of ciirload of feed shipped to grain 
company by corporation was liable 
only for half of invoice price of first 
carload shipped by corporation under 
sudi agreement and not for price 
of later carload shipped on order 


without knowledge or approval of 
party so agreeing—McComb v Qua^ 
ker Oats Co, CJLTex., 187 FSd 422 
VniforBi Sales Act 

(1) Under a provision of the Uni¬ 
form Sales Act, where seller deliv¬ 
ers to buyer quantity of goods larger 
than he contracted to sell buyer may 
accept goods Included in contract or 
reject the rest or may reject the 
whole, and, if buyer accepts the 
whole, he must pay for them at con¬ 
tract rate. 

Conn.—^Bartolotta v Calvo, 152 A. 
806, 112 Conn. 885 

DC—Shpetner v Hollywood Credit 
dothl^ Co, MunJLpp., 42 A.2d 
522 

65 CJ p 885 note 65 [bj 

(2) Such provision does not apply 
unless delivery is made under a con¬ 
tract wherein the quantity has been 
fixed by agreement—Shpetner v 
HoUywood Credit Clothing Co. su¬ 
pra. 

11. —Hut<fiiins V Smith, 64 So 

789, 106 Miss. 852. 
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12. Miss—^Rubenstein v Grossman- 
Wlnfield Millinery Co, 70 So 210, 
110 Miss 218 
55 C J p 886 note 67 
IS. Pa.—Meyercord Co v P H. 

Butler Co, 79 Pa.Super 478 
55 CJ p 886 note 68. 

14. WIs.—Hoffman v King, 17 NW 
186, 58 WIs. 814 

65 C J p 886 note 69 

15, Ala.—Shrimpton v Brice, 20 So 
10, 109 Ala. 640 

15. Me.—Smith, etc., Co v Btoris, 
138 A. 389, 126 Me. 308 
17 Ala.—Davis v. Adams, 18 Ala. 
264 

1& Fa.—Whitla V Moore^ 30 A. 257, 
164 Fa. 45L 

12. NC—Bowers v J B Worth Go, 
39 as. 686, 129 NC 36. 

SO. Cal—Erasnow v EmersUm, 347 
P 586, 77 CaLApp 690 
55 C J p 886 note 75 
81 Miss.—Shrimpton v Warmack, 
16 So 494, 72 Miss 208 
65 aJ p 386 note 77. 
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§ 169. -Quantity Indefinite in General 

a General rules 
b Contracts fixing xnaximiim and mini¬ 
mum quantit> 

c. Effect of words importing approxima¬ 
tion 

a. CkneralBnles 

The quantity of goods which must be delivered under 
a contract Indefinite in such respect depends on the in¬ 
tent of the parties as determined by the terms of the 
contract as a whole, including collateral documents and 
agreements, if any, the purpose of the transaction, and, 
If the sale is of goods peculiar to a certain trade, by the 
custom of such trade 

The quantity of goods which must be delivered 
under a contract indefinite in such respect depends 
on the intent of the parties as determined by the 
terms of the contract as a whole, including collat¬ 
eral documents and agreements, if any,^^ the pur¬ 
pose of the transaction,-^ and, if the sale is of 
goods peculiar to a certain trade, by the custom 
of such trade** Under the general rule of con¬ 
struction, discussed supra § 71, if there is ambiguit> 
as to the quantity deliverable, the practical con¬ 
struction of the parties will control,*5 but not where 
the contract clearly specifies the amount*® So, 
where a contract for delnery of a specified num¬ 
ber of cars of merchandise per week was prepared 
b> the buyer, and he had acquiesced in its construc¬ 
tion as permitting delivery of an average of the 
stated number per w-eek, he wull be bound by such 
construction*^ The mention of a certain quantit> 
w^Il not bind the seller to deliver exactly that quan- 
tit> where the other terms of the contract show 


that the quantity specified was merely an estimate 
So, if the sale is m bulk, the delivery is not in- 
sufiiaent, m the absence of fraud, because the quan¬ 
tity does not correspond to the estimates,*® unless 
the difference is excessive,*® and this applies to a 
contract for the sale of all the material on certam 
premises for a gross pnce 

Generally when the quantity is indefinite the ac¬ 
ceptance of a certain quantity does not bind the 
bu> er to accept more,** but he is bound to pay for 
the amount actually delivered and accepted.** If, 
after sale of a cargo of goods, the buyer accepts an 
offer to sell "another cargo” on certain terms, the 
words "another cargo” will be construed to mean 
another cargo of the same quantity as the former 
one, and the contract is not objectionable for fail¬ 
ure to fix the amount of the goods to be furnished.** 

Doctrine of caveat emptor does not apply to ac¬ 
curacy in quanti^** 

b OontraCta Fixing MATimum and ‘M’iTnnmTn 

Quantity 

Contracts using language importing a fixing of max 
imum quantity have been construed as both approximat¬ 
ing the quantity to be delivered and as limiting the quan¬ 
tity, and similarly, contracts fixing a minimum quantity 
have been held to require delivery of the quantity ao 
specified 

Under a contract of sale of goods "not to ex¬ 
ceed” a speafied quantity, the quoted words ha\e 
been construed as having the dual meamng of ap¬ 
proximation and limitation,*® and delivery of a 
quantity greatly less than that specified is not a 


82. VT—Crooks v Rumball, 45 X 
Y S 361 17 App Di\ 622 
53 C J p SSS note 78 
Seport aaid dheok Sheet 

Under dealer's sales agreement en¬ 
tered into between automobile man- 
ufacturer and dealer, manufacturer 
did not guarantee to supply dealer 
with number of automobiles stated in 
'dealer qualiftcation report and check 
sheet** or such percentage of quota as 
would bring dealer into line with all 
other dealers in his zone.—^Xarra- 
gansett Motors v Packard Motor Car 
Co, ID C ^TasS i f 95 P Supp 614 

83: Ind.—Beck, etc.. Tilth. Co v ISSv- 
ansville Brewing Co., 58 XB. 859, 
25 IndJlLpp 662 

8iL XT—American Brass etc., Co 
A Ingersoll, 57 MTS 788, 27 Misc. 
783 

85. US—Worcester Post Co v W 
H Parsons Co., C CLAMass., 265 T 
591 

55 CJ p 387 note 82 

88. BL—Consolidated Water Power, 


etc. Co V liOuisvllle Herald Co, 
211 Ill App 569 followed in Con¬ 
solidated Water Power etc., Co v 
Denver Pub Co, 211 III App 572 

87 HI —Hibernian Banking Assoc 

V Bell, etc. Coal Co 181 Ill App 
581 

88. Fla.—'Taughn-GrllBn Packing Co 

V Fisher, 193 So 553, 141 Fla. 
428 

55 C J p 387 note 85 

KTerohantable fmlt 
Contract to purchase fruit was con- 
struable as executory contract under 
which the bu>er had duty to gather 
merchantable fruit and discard fruit 
which was damaged by frost, regard¬ 
less of whether there was as much 
merchantable fruit har\eated as es¬ 
timated in the purchase contract— 
Vaughn-Grillin Packing Co v Fish¬ 
er, supra. 

89. US—Gage v Carpenter, Mass, 
107 F 886, 47 CCA. 39 

N T —Jackson v Builders* Wood 
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Working Co, 86 NTS 227 91 Hun 
435 

30. NT—liamb v Traltel, 82 NTS 
1075, 12 Misc. 140 
55 ajr p 387 note 87 

31 Cal—Farrell v Parkford, 208 
P 276, 189 Cal 540 
55 C J p 387 note 88 

38. Minn.—Russell v Wisconsin, 
etc., R. Co, 89 NW 802, 39 Minn. 
145 

38. Mich.—McCoU v Jackson Iron 
Co, 57 NW 578. 98 Mich. 482 
55 CJr p 387 note 90 

34b US—Mairdwell v Rogers Lum¬ 
ber Co. Wash., 159 F 980, 87 COA. 

no 

85. NT —Ransom v Masten, 4 NT 
S 781 5 NTS 952 

Ya.—Latham v Powell, 103 SB. 638, 
127 Va. 382 

38. Mass.—^Barber Asphalt Pav Co 
V Staples, 140 NB. 262, 246 Mass. 
40 
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compliance with the contract*^ So also, it has been 
held that, where a contract provides for the sale 
of all available articles of a certain kmd up to a 
certain amount, it contemplates l^e delivery of all 
such articles procurable by the seller and capable of 
being appropnated to the contract i\ithin its terms, 
not to exceed the quantity fixed.88 A contract to de¬ 
liver "at least*^ a specified quantity has been held 
to be an absolute contract to deliver the quantity 
so specified.®® 

Where an agreement to sell fixes both a maximum 
and minimum limit as to quantity, the seller com¬ 
plies with the agreement by delivery of the mini¬ 
mum quantity,^® but he is bound to delner at least 
that quantity,^! and the bu>er is bound to accept 
such mimmum,^® but he is not bound to accept 
a delivery in excess of the maximum limit,^® and on 
the other hand the seller is not obliged to deliver 
m excess of such limit^^ 

c. Effect of Words Importing Approximation 

(1) In general 

(2) Reference to mdependent arcum- 

stances 

(1) In General 

Contracts In which the quantity Is speciflsd, but the 
amount Is qualified by words of approximation such as 
''about," or "more or less," have been classified with re¬ 
spect to whether or not there Is a reference to Inde¬ 
pendent circumstances identifying the goods sold, and, 
where there Is no reference to such circumstances, the 
specification of quantity will be regarded as determina¬ 
tive, and the quantity Is not rendered Indefinite by the 
use of the qualifying words. 

Contracts m which the quantity is speafied, but 


the amount is qualified by the words "about,” "more 
or less,” "estimated,” or \^ords of like import, may 
be divided into two classes, namely, where there 
IS no reference to mdependent arcumstances iden¬ 
tifying the goods sold, and where the contract re¬ 
fers to independent circumstances by which the 
quantity can be determmed.*® Detemunation of the 
quantity contracted for under such provisions de¬ 
pends m each case on the intention of the parties 
as ascertained from the whole contract,^® construed 
m the light of surrounding arcumstances and pre¬ 
vious transactions between the parties.*^ If the 
meaning of the qualifying words is defined by the 
contract, such meaning will control^® A contract 
to purchase a specified quantity, allowing a varia¬ 
tion of a certain percentage "more or less,” is for 
the buyer^s benefit,^® and may be waived by him.®® 

Absence of reference to independent ctrcum-- 
stances If the quantity of goods sold is specified 
in the contract, such specification will be r^arded 
as determinative in the absence of any reference to 
independent arcumstances identifying the goods, 
and is not rendered indefinite because qualified by 
the words "about,” "more or less,” etc The use 
of such words provides merety for such slight va¬ 
riations as are necessanly due to acadent or to 
the inherent diflSculty of making delivery of the ex¬ 
act quantity sold,®® and this applies to a contract 
for delivery of a speafied quantity "more or less, 
at the option of' the seller ®® While a delivery of 
a quantity varying materially from the quantity 
speafied is not a good dehvery,®^ the delnery of 
a quantity not varymg materially from that speafied 
IS a good delivery which the buyer is bound to 
accept®® 


37 Hasa—^Barber Asphalt Pav Co 
V Staples, supra. 

55 aj p S87 note 98 

88 . Ala.—Wagner v Alabama Farm 
Bureau Federation, 143 So 909, 225 
Ala. 518 

89 US—Stoves, Inc. v Tennessee 
Enamel Mfg Co, DCTenn., 89 F 
Supp 825 

401 US—^Taggert v Brimfield, CC. 
AJT J, 281 F 880—Standard Sugar 
Refinery v Caatano, CCAlass, 43 
P 279 

55 CJ p 887 note 95 

Option as to quantity within maxi¬ 
mum and minimum limits see infra 
S 170 

Contract fixing maximum and mini¬ 
mum weight of goods sold see in¬ 
fra 9 178 

41. Lou —I«ee V National Box Co. 
129 So 638. 170 La. 1065 

55 CLJ p 888 note 96. 


40. La.—Lee v National Box Oo, 
supra. 

55CJ p 388 note 97 

43. La.—Lee v National Box Co, 
supra. 

NT—Lamb v Traitel. 82 NTS 
1075.12 Misa 140 

44. La.—Lee v National Box Oo., 
129 So 638 170 La. 1065 

55 C J p 888 note 99 

45 US —Brawley v U S, CtCl, 96 
US 168, 24 LJBd. 622 

40 . Nev—Holland v Rock, 259 P 
415 SONev 840 

55 C J p 888 note 18 

47 Ill—Lincoln Min. Co v State 
Board of Education, 212 RLApp 
586. 

48. Cal—New York Oversea CO v 
Warfield-Pratt-Howell Co, 234 P 
405, 70 CalA.pp 724. 

55 C J p 888 note 15 

49 US—Nottingham, etc., Co v 
American Coal Exporting Ca, 1>C. 

903 


NT S6 F2d 9<S—Donda. Fir Sz- 
ploitation etc., Co v Comyn. CC 
A.CaL, 279 F 208 

50 . US—Douglas Fir Exploitation, 
etc., Co V Oomyn, supra. 

5L Utah.—Howe v Michelsen, 225 
P2d 785 

55 C J p 888 note 19 

58. US—M. W Kellogg Co v 
Standard Steel Fabricating Co, 
CA.Okl. 189 F2d 629 

55 CUT p 889 note 20 

58. Me.—Tiles v American Realty 
Co. 126 A. 818. 124 Me. 149 

54. NY—OoKpus Jniis cited ia 
Atlantic & Pacific Packing Co v 
Weinstein, 75 NY&2d 51, 62, 272 
AppDiv 1078, appeal and reargu¬ 
ment denied 76 NYa2d 768, 278 
AppJ>iv 786. reargument granted 
76 NTS 2d 847, 278 AppJDlv 811 

55 C J p 889 note 22. 

55. Mich.—Holland v Rea, 18 NW 
167, 48 Mich. 218 

65 C J p 8S9 note 28 
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(2) Reference to Independent Grcumstances 

Where the goods are Identified by reference to Inde¬ 
pendent circumstances, to that It Is fairly Inferable that 
the sale Is of a particular lot of godds In bulk, a specifi¬ 
cation of the quantity accompanied by qualifying terms, 
such as **about,** **more or less,'* or the like, amounts 
to no more than a rough estimate of the probable quan¬ 
tity, and a delivery of the whole lot Is good, even though 
the variance fk^m the quantity specified Is gross 

If the goods are identified by reference to inde¬ 
pendent circumstances, so that it is fairly inferable 
that the sale is of a particular lot of goods in bulk, 
a specification of the quanti^ accompanied by quali¬ 
fying terms, such as ‘ about,” "more or less,” or the 
like, amounts to no more than a rough estimate of 
the probable quantity, and a delivery of the whole 
lot is good, e\ en though the variance from the quan¬ 
tity specified is gross ,5* all that is required being 
that the estimate shall be made in good faith.^^ 

Quantitv required by buyer or produced by seller 
If the sale is of such quantity as the bu^er may 
need or require, or the seller may produce in a 
certam time, and the contract specifies the quantity, 
qualified by the uords "about,” "approximately,” 
"more or less,” or "estimated,” the quantity to be 
delivered and accepted is not the quantity named, 
or that quantity with slight variation, but the quan¬ 
tity reqmred by the buyer or produced by the sell¬ 
er,unless other terms of the contract, or the 
subject matter and surrounding arcumstances, re- 
qmre a different construction of the agreement^^ 
On the other hand, it has been held that the word 
"about” m a contract to supply the buyer’s re¬ 
quirements for the ensuing year, "about” a specified 
quantify, imports a near approximation to that 


specified, although the bujer needs a much great¬ 
er quantity So, it has been held that under a con¬ 
tract to deliver the season’s reqmrements of the buy¬ 
er, "approximately” a certain quantity, the seller is 
not bound to deliver more than the specified quan¬ 
tity 

§ 170. -Option as to Quantity 

a. In general 

b Option withm maximum and minimum 
limits 

a. Li General 

The quantity told may he at the option of one of the 
parties, and, If the option Is a general one^ the obliga¬ 
tion to deliver or accept Is absolutely at the election of 
the seller or the buyer, as the case may be, but the 
seller's option must be exercised at the time of delivery, 
and, unless the contract gives him such right, he cannot 
subsequently, by a further delivery. Increase the quan¬ 
tity 

The quantity sold may be at the option of one 
of the parties If the option is a general one the 
obligation to dehver or accept is absolutely at the 
election of the seller®^ or the buyer,®* as the case 
may be. Under a contract providing for the sale 
m reasonable quantities of the seller’s products for 
resale by the buyer, the quantity to be deliverable 
IS within the seller’s discretion.®^ 

Goods of dtjferent kinds Generally, where the 
contract states the aggregate quantity of several 
different kinds or grades of goods of the same gen¬ 
eral descnption, without specifymg the proportion¬ 
ate amount of each kmd or grade, the seller may 
make his own selection as to the amount of each 


56i. m—Midland Steel & Equipment 
Co V Douglas Auto Parts Co, 42 
XB2d 550, 315 niApp 207 
55 CJ P SS9 note 24 

87. U S —M. W Kellogg Co v 
Standard Steel Fabricating Co, C 
A.Okl.. 180 FSd 629 
55 aj p 890 note 25 

5a. IT S —Brawley v U S., CtCl, 96 
ua 168. 24 L.Ed. 622 
55 G.J p 890 note 28 
Steel xeqidred for coastmetlon 
Where neither buyer nor seller of 
steel knew with any degree of cer¬ 
tainty what tonnage would be re¬ 
quired to construct catalytic crack¬ 
ing unit, and sudh tonnage could 
have been estimated only after in¬ 
tensive study of drawings and speci¬ 
fications, contract for steel and con¬ 
nectors *in accordance with draw¬ 
ings famished and attached,” recit¬ 
ing that it was ”total 125 tons more 
or less,” would be treated as a re¬ 
quirement contract and buyers were 
not required to take more than fifty- 
one tons needed for the particular 


Job, in absence of showing of bad 
faith causing di\ergence between es¬ 
timate and requirements —M W 
Kellogg Co v Standard Steel Fabri¬ 
cating Co, CA.Okl, 189 F2d 629 
59 Pa.—^Empire Paper Box Corpo¬ 
ration V Hazleton Baking Co., 179 
A. 221. 818 Pa. 522 
55 C J p 890 note 29 
FaadaanazLtal vaaeiatloii 
Contract between seller and baker 
who ordered bread trays for year, 
specifying weekly requirements and 
total number and afiding that quan¬ 
tities would vary somewhat accord¬ 
ing to demand for bread, was held 
not to contemplate su^ fundamental 
\ariation as that resulting ffom 
baker's cancellation when contract 
was only half filled.—Empire Paper 
Box Corporation v Hazleton Baking 
Co., supra. 

60l Md.—Waddell ▼ PhlUips, 105 A. 
771, 188 Md 497 

ei. HL—Bloomington Canning Co v 
Union Can Co, 94 IlLApp 62 

as. Mass.—Brod^ V- George H, 
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Morrill Co, 129 NJOL 859, 237 Mass. 
86 

55 C.jr p 891 note 88. 

FsUiire to exercise option 
Buyer of coal for shipment In 
monthly Installments could recover 
damages for short deliveries during 
certain months, where seller failed 
to exercise option to reduce tonnage. 
—William G. Atwater & Co v Pan¬ 
ama R. Co, 242 NTS 842, 229 App 
Div 468, znodifled on other grounds 
176 NE. 189, 266 NT 496 

68. Cdlo.—Piggly Wiggly. Grimes 
Co. V LoweU Packing Co.. 29 P2d 
622, 94 Colo 166 
66 GLJ p 891 note 84. 

B xpress oascellatloii by buyer was 
not necessary under contract to buy 
canned peas, part of which was to 
be shipped when packed and balance 
as ordered out until new pack, when 
buyer Could cancel unused portion. 
—Plggly Wiggly, Grimes Oo. v Liow- 
ell Packing Co, supra. 

64. Ala.—^Forst v Showa 110 So. 
299, 215 Ala. 188. 
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kind he will furnish,at least where the buyer 
makes no selection If the selection lies with 
the seller, the buyer, by failing to object thereto, 
acquiesces in the allotment^^ 

Time of exercise The seller^s option must be 
exercised at the time of delivery, and, unless the 
contract gives him such right, he cannot subse¬ 
quently, by a further delivery, increase the quan¬ 
tity If the contract gives the bu>er an option 
to purchase property, including accounts recei\able, 
and provides for an inventory of the accounts by 
the seller, the buyer may elect to purchase the other 
^woperty, without electmg to take the accounts 
until the inventory is made and submitted 

Option to increase amount specified The con¬ 
tract may give the seller^® or the buyer^i the priv¬ 
ilege of mcreasing the amount dehverable as paci¬ 
fied in the contract 

b. Option within ‘M'ft.TlTwnTn MinlTWtiTw 

Its 

Where an option to fix the quantity Is limited by a 
specification of the maximum or minimum quantity, the 
question as to which party has the option to fix the 
quantity within such limits Is one of Intention, to be de¬ 
termined largely on the facts and circumstances surround, 
ing the transaction, but generally, the option is with the 
party first called on to act, or the one for whose benefit 
or protection the option is placed In the contract. 

The option accorded a party to the sales con¬ 
tract to fix the quantity may be limited by peci- 
fying a maximum or minimum quantity In such 


case there is no hard and fast rule by which to 
determine w*hidi party has the option to fix the 
quantity within such limits, the question being one 
of mtention, to be determined largely on the facts 
and circumstances surrounding the transaction.*^^ 
It may be said generally that the option is with the 
party first called on to act,^® or the one for whose 
benefit or protection the option is placed in the con¬ 
tracts^ If the option is with the seller he is bound 
to delner at least the minimum amounts® and can¬ 
not be required to deliver moreS* He may, howr- 
e\er, deliver any additional quantity he may choose 
to deliver up to the maximum hmit^s 

If the option is wnth the buyer he is bound to 
recene the minimum quanti^,S8 and cannot be re¬ 
quired to take more,S9 but may require a delivery 
up to the maximum limit of quantity,*® by proper*^ 
and timel>** notice, unless the contract and sur¬ 
rounding arcumstances show^ that the nght to re¬ 
quire the maximum quantity was conditional on 
Qie needs of the buyer ** WTiere the option is with 
the buyer the seller cannot refuse to deliver up to 
the maximum quantity because he had notified the 
buyer at the time the mimmum quantity was deliv¬ 
ered that he,wx)uld not deliver any more.** 

Loss of nght to elect Under a statute provid¬ 
ing that if the party having the nght of selection 
betvreen alternative acts does not give notice of his 
selection within the time fixed for performance the 
nght of selection passes to the other party, a seller 


68. Mo—American Hardwood Ijum- 
ber Co v Dent, 132 SW 320, 151 
MoApp 614, opinion adopted 144 
SW 1198, 164 MoApp 442 

66 C J p 391 note 88 

66. US—Alabama Grocery Co v 
Hammond, CCAAla 285 F 723, 
certiorari denied 48 SCt. 483, 261 
US 621 67 LEd. 881. 

56 C J p 891 note 87 

67 US—Alabama Grocery Cb v 
Hammond, supra. 

68. Ohio—Johnson v Hays, 6 Ohio 
St 101, 

69 Wash.—Baker v Shaw, 122 P 
611, 68 Wash. 99 

76. MASS—Chatham Mfa Co v 
Avery Chemical Co, 126 NJL 772, 
286 Mass 840 

66 C J p 891 note 48 

71. Minn.—Koehler, etc.. Mercantile 
Co V Ullnois Glass Co., 178 NW 
708, 148 Minn. 844 

7#. US—Crystal Paper Co v Rob¬ 
ertson Co., aCLAOhio, 289 F 16 

66 C.J p 891 note 46 

78, Tenn.—Southern Pub Assoc, v 
Clements Paper Co, 201 &W 746, 
189 Tenn. 429, I<.RJL1818D 680 

65 (U p 892 note 47. 


74, US—Hunt ▼ Stimson, C.C.A 
Ky, 28 F3d 447 
55 CJ p 893 note 48 

78. Tenn.—Southern Pub Assoc v 
Clements Paper Co, 201 SW 745, 
189 Tenn 429, LuRJL1918D 680 

55 C J p 892 note 49 

76. NJ—Halverson v Simpson, 164 
A 289, 110 H J.ljaw 100 
55 C J p 892 note 60 

77 Tenn—Southern Pub Assoc, v 
Clements Paper Co, 201 SW 745, 
189 Tenn. 429, L.RJL1918D 680 

55 C J p 892 note 61. 

76. Tenn.—Southern Pub Assoa v 
Clements Paper Co. supra. 

56 C.J p 892 note 62 

79. HT—Barden v Iroquois Pulp & 
Paper Co, 268 HTS. 815, 144 Misc. 
464. 

Pa.—Stevenson v Sun Co., 77 Pa.Su- 
per 687 

Bzteni of xetnsal sigbls 
Under contract for sale of gypsum 
givinar buyer the right In one para¬ 
graph to refuse to purchase and ac¬ 
cept in excess of two thousand tons 
of gypsum in any one month, or, by 
separate paragraidi, twenty thousand 
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tons in any one year, refusal rights 
were separate and distinct, and buy¬ 
er's failure to refuse In excess of 
twenty thousand tons did not forfeit 
right to refuse in excess of two thou¬ 
sand tons In any one month.—^Pacific 
Portland Cement Co v Westvaco 
Chlorine Products Corp, DCCal., 77 
FSupp 406 

86. Ya.—Cocoa Products Co of 
America v Duche, 168 SJBL 719, 166 
Va. 86 

55 C.J p 892 note 54. 

81- CaL—Pearson v Parsons, 169 P 
1171, 178 CaL SSL 
55 CJT p 892 note 55 

82. Pa.—Berg Co v Thomas, etc., 
Co, 100 A 951, 256 Pa. 684. 

65 CLJ p 892 note 66. 

88. La.—Adeline Sugar Factory Co. 
V Evangeline Oil Co, 46 So 985 
121 La. 96L 

Requirements of buyer generally see 
infra 9 17L 

84 Fa.—Brenner, Ltd. v Loeb- 
Nnnes ToImuxso Co., 106 A 791, 268 
Pa. 417 

65 CJt p 892 note 58* 
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who contracts to sell from a minimum to a maxi¬ 
mum quantity of merchandise between certain dates, 
but refuses to make any dehvery wnthin such time, 
loses his right to determine the quantity and is 
liable for damages on the basis of the maximum 
quantity 

§ 171 -Amount Required by Buyer 

a In general 

b Construction of agreement as for re¬ 
quirements or for speafied amount 

a. In General 

While contrecu to sell all the goods of a certain kind 
which the buyer may require cannot ail be lumped to¬ 
gether In a single category and given an Identical legal 
effect, generally, under such a contract, the seller Is bound 
absolutely to deliver all of the goods called for by the 
buyer, within the limits of his bona fide requirements, 
and the buyer Is bound to accept all deliveries tendered 
within such limits 

There is some conflict in the decisions as to the 
operation and effect of so-called "requirements’’ 
contracts under w^hich the sale is of all the goods 
of a certain kind the buyer may require,^® and it 


has been held that such contracts cannot all be 
lumped together m a single category and given an 
identical legal effect®^ Generally, under a contract 
to sell all the goods of a certain kmd whidi the 
bu>er may require, the seller is bound absolutely 
to deli\er all of the goods called for by the buyer, 
within the limits of his requirements,®® and the 
bu>er IS bound to accept all dehvenes tendered 
within such limits®® However, the obligation of 
the seller to deliver is confined to such quantity 
as may actually and reasonably be needed by the 
bu>er for the purpose speafied,®® and he is not 
obliged to deliver goods for other and speculative 
purposes,®^ or for a period beyond that named m 
the contract®® 

Under such contracts, the obligation of the buyer 
to accept delivery ordinanly is confined to such 
quantity as reasonably meets his requirements®® 
While It IS held that the buyer has no duty to have 
any requirements,®^ an obligation of good faith is 
implied in contracts for the sale of goods to meet 
the buyer’s reqmrements,®® and a buyer may not 
pretend not to have a reqmrement m order to avoid 


86. Cal —JadCobaon-Reimera Co v 
Total Co, 188 P 466, 42 Cal^pp 
178. 

86; XJS—re United Clsar Stores 
Co of America, DCNY, 8 F 
Supp 248 

87. US—WLUiamC Atwater & Go 

Terminal Cbal Corp, CCLA. 
Maaa 115 F 2d 887 

88. Iowa.—Hladik \ Noe 248 NW 
ISO, 214 Iowa 854 

XT—Crook \ Voffts Ice Cream, 15 
XTS2d 64<l 

Tex.—Oozpna JWxia quoted in X Ray 
Oaa Co \ Lone Star Gas Co, Civ 
App., 139 STTSd 142, 152 

55 CJ p 392 note 6L 

ParttonlsE oontraots oonstmed 

CS—Tampa Shipbuilding & Fngl- 
neering Co v General Const. Co, 
CLCAFUl, 48 F2d 309, 85 ALR. 
1178—W’llliams Cooperate Co v 
Scofield, Mo 125 F 916, 60 C CJL 
564 

55 CJ p 892 note 61 M 

88. US —WThitinsr Stoker Co v Chi¬ 
cago Stoker Corp CA.I11 171 F 2d 
248 certiorari denied 69 SCt. 1155 
837 US 915 93 LRd. 1725—In re 
United Cigar Stores Co of Ameri¬ 
ca, CCJLNT., 72 F2d 673 certio¬ 
rari denied Consolidated Dairy 
Products Co V Irving Trust Co, 
55 set 210 two cases, 293 US 
617 79 LEd. 706—'William C At¬ 
water & Co \ Terminal Coal Corp 
DC Mass, 32 FSupp 178, affirmed, 
CCA., 115 F 2d 887 

NT—Cronk v Vogt's Ice Cream, 15 
NTS 2d 649 

Tex.—Corpus Joiis quoted la X Ray 


Gas Co V Lone Star Gas Co, Civ 
4pp 189 SW 2d 142, 152 
55 C J p 893 note 62 
Use ia supplylag oustomars 

(1) Agreement for purchase of 
gravel was construable as valid con¬ 
tract under which dealer in building 
supplies agreed to take all gravel 
produced by owner of gnravel pit 
which by use of dealer's best en¬ 
deavors he could use in supplying 
demands of his customers—Joest v 
John A Denle s Sons Co, 126 S W 2d 
312 174 Tenn. 410 

(2) 'Where seller agreed not to sell 
to buyer's customers and agreed to 
sell to buyer all of the specified 
grades of paper which he made for 
such customers, there was an implied 
promise on part of buyer to purchase 
his requirements for such custom¬ 
ers —^Biightwater Paper Co v Mon- 
adnock Paper Mills, CCA-Mass., 161 
F2d 869 

90. Mo—^Laclede COnstr Co T 
J Moss Tie Co, 84 SW 76, 185 
Mo 25 

55 C J p 898 note 64 

91 Colo —Dowd V Hercules Powder 
Co, 181 P 767, 66 Colo. 802, 7 A. 
LR 493 

55 C J p 393 note 65 

98. US—Manhattan Oil Co v Rich¬ 
ardson Lubricating Co, NY, 118 
F 928, 51 CCA. 553 
Waiver of provision 

A contract by which plaintiff 
agreed to furnish all the stone need¬ 
ed by defendant to complete a certain 
job, plaintiff agreeing to deliver a 
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certain quantity each day, was prop¬ 
erly construed as obligating plaintiff 
to furnish the daily amount of stone 
until job had been completed not¬ 
withstanding job extended beyond 
date mentioned in the contingeno 
clause by which it was provided that 
plaintiff was not obliged to furnish 
stone in any quantity after that date 
where contingency clause was ignor¬ 
ed by the conduct of the parties.— 
Kingston Trap Rock Co v Eastern 
Engineering Co, 39 A.2d 422, 132 N 
JLaw 254. 

98. Colo —^Piggly Wiggly, Grimes 
Co V Lowell Packing Co, 29 P 3d 
623 94 Colo 166 

Va.—Potts V Mathieson Alkali 
Works, 181 SE. 621, 166 Va. 196 
Executory oo&traots for ressla 
Where coal dealer's business did 
not Involve the consumption of coal, 
but the aale of coal, the ''require- 
menta* for the year, which dealer 
was obliged to take under contract 
to buy coal would mean the tonnage 
needed by him to supply his custom¬ 
ers, and the existence of executory 
contracts for resale of coal was evi¬ 
dence of potential requirements — 
William C Atwater & Co v Terminal 
Coal Corp CCLAMass, 115 F 2d 887 

94. U S.—Fort Wayne Corrugated 
Paper Co v Anchor Hocking Glass 
Corp, CC APa.. ISO F2d 471—Wil¬ 
liam C Atwater & Co v Terminal 
Coal Corp, DC Mass, 82 FSupp 
178 affirmed. COA., 116 F2d 887 

98i US—^Port Wayne Corrugated 
Paper Co v Anchor Hocking Glass 
Corp, aCAJPa., 130 F2d 471— 
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his obligation under the contract.®® So, the seller is 
entitled to furnish all the buyer may actually need 
of the speafic goods and not merely such amount 
as the buyer shall call for On the other hand, 
the contract does not prevent the buyer from exer- 
asing judgment and discretion m conducting his 
business,®® or from improving his plant,®® notwith¬ 
standing his requirements of the subject matter of 
the sale are thereby reduced, provided his conduct 
is bona fide It has been held, howe\ er, that where 
the contract contemplates that the requirements 
shall be based on conditions existing at and pnor 
to the time of the contract, the buyer cannot arbi- 
tranly, by a radical change in his business or in 
the use of the commodity purchased, mcrease^ or 
decrease® his requirements. 

The amoimt which the buyer is entitled to receive 
IS not necessarily hmited to the requirements un¬ 
der previous contracts between the parties,® al¬ 


though it has been held that uhere the buyer has 
an estabhshed business, the parties will be r^;ard- 
ed as impliedly contracting that the buyer’s re¬ 
quirements will be substantially similar to those 
for the previous season for uhich a like contract 
was made,^ especially where the bu 3 er had 1^ his 
acts so construed the contract® The bu>er has 
the right to proceed on the assumption that the 
seller will deliver the goods required, in the ab¬ 
sence of evidence to the contrary ® 

CiTcwnstances reUeting parties of duty to per- 
form The seller is reheved from making dehveiy 
and the bu^er from accepting if the latter discon¬ 
tinues the use of the goods ^ Also, unless otherwise 
plainly proMded by the contract,® the buyer does 
not breach his contract when his requirements di¬ 
mmish or he ceases to have any reqmrements be¬ 
cause of voluntary or mvoluntary retirement from 
business,® as where he goes out of business as an 


William C Atwatar & Co v Termi¬ 
nal Coal Corp, CC.A.Ha8a. 115 F 
2d 887—Southwest Natural Gas Co 

V Oklahoma Portland Cement Co, 
CCA.Okl, 102 F2d 680—In re 
United Cigar Stores Co of Ameri- 
oa, DCNY, 8 FSupp 248 

S6b US —^Fort Wayne Corrugated 
Paper Co v Anchor Hocking Glass 
Corp., C.CA.Pa.. 180 F2d 471 
Pa.—General Crushed Stone Co v 
Trimpey, Com PL, 4 Monroe ImIL 
86, 28 North.Co 860 

97 US—United Engineering, etc., 
Co V Broadnax, NY, 136 F 851, 
69 CCA. 177, certiorari denied 25 
set. 800, 197 US 624, 49 LEd. 
911. 

98. US —Southwest Natural Gas Co 

V Oklahoma (Portland Cement Co 
aCJLOkl, 102 F2d 680—In re 
United Cigar Stores Co of Ameri¬ 
ca. CCA.NY, 72 F2d 678, certio¬ 
rari denied Consolidated Dairy 
Products Co V Irving Trust Co, 
66 set. 210, two cases, 298 US 
617, 79 Ii.Ed. 706 

98 US —Southwest Natural Gas 
Co V Oklahoma Portland Cement 
Co. CCJLOkl, 102 F2d 680 

Benewal of wosiuout eanipment 
The Installation by manu f acturing 
company of new boiler plant, which 
used waste heat from kilns and con- 
seauently less natural gas as fuel, 
was not a breach of contract where¬ 
by manufacturing company was to 
use all of gas company's natural gas, 
with certain exceptions, which it re- 
Quired for operating Its plant, where 
the installation was in good faith, 
was necessary to renew worn-out 
equipment, and contract did not ob¬ 
ligate cement manufacturing oompar 
ny to replace worn-out equipment 
with like equipment, rather than 
more modem equipment.—Southwest 


Natural Gas Co v Oklahoma Port¬ 
land Cement Co supra. 

1. La.—C A. Andrews Coal Co v 
Orleans Parish Public Schools, 92 
So 308 151 La. 695 
56 C.J p 895 note 90 

а. ni —Chalmers v Bledsoe, 218 Ill 
App 863 

55 C J p 895 note 91 
8. NY—New York Cent. Iron 

Works Co V U S Badiator Go 66 
NJE 967, 174 NY 881—Moore v 
American Molasses Co, 174 NTS 
440, 106 Mlsc. 268 

4. Mo—Smith V Donk Broa Coal, 
etc., Co, App 260 SW 545, cer¬ 
tiorari quashed Smith v AJlen, 
Sup, 267 SW 848 

8. Mo—Smith V Donk Broa Coal 
eta, Co, App, 260 S W 545, certio¬ 
rari quashed Smith v Allen, Sup, 
267 SW 848 

б. NY—Oscar Schlegel Mfg Co v 
Peter Cooper's Glue Factory, 179 
NTS 271, 189 AppDlv. 848 

65 aj p 894 note 72 

7 Pa—^McEeever v Canonsburg 
Iron Co, 16 A. 97, 20 A. 988, 188 
Pa 184 

65 C.J p 895 note 88 

8. US—In re United Cigar Stores 
Co of America, DCN'Y, 8 F 
Supp 248 

Fxovlsion not implied 

In requirements contract for tenn, 
provision that buyer shall remain In 
business and continue to have re¬ 
quirements for entire term is not 
implied from requirements provi¬ 
sion, provision In contract whereby 
seller was to sell shares of stock to 
buyer at one-half market price was 
insufficient to warrant importing into 
contract provision that buyer should 
remain In business and continue to 
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ha\e requirements for entire term.— 
In re United Cigar Stores Co. of 
America supra 

9 US—Port Wavne Corrugated 
Paper Co v Anchor Hocking Glass 
Corp CCAPa, 180 P2d 471—In 
re United Cigar Stores Co of 
America DG.NY, 8 FSupp 243 
NT—rhiboir V Matam Corp, 71 N Y 
S2d 184, 272 AppDiv 502 
Bnslnass conditions 
WTiere company contracted to buy 
boxes fulfilling its "requirements for 
balance of >ear** and business oon- 
ditions resulted in reducing its re¬ 
quirements far below approximate 
estimates given in order, box manu¬ 
facturer cannot recover his loss from 
buyer—Royal Paper Box Co v E. R. 
Apt Shoe Co., 195 NE. 96, 290 Mass. 
207 

Oontemplatton of parties 
Where requirement contract for 
sale of coal to dealer was negotiated 
in contemplation of the likelihood 
of dealer's selling out his business 
during the year, and, hence, dealer 
was unwilling to commit himself to 
take a definite tonnage implied obli¬ 
gation on dealer to continue In busi¬ 
ness in usual manner should not be 
read into the contract.—■William G. 
Atwater & Co v Terminal Coal Corp, 
C CJLMass, 115 F 2d 887 
Assignment of rights 
Where coal dealer assigned to third 
person his rights under executory 
contracts to resdl coal, his obliga¬ 
tions to his customers thereunder re¬ 
mained In effect and he still had 
"requirements'* which he satisfied b'v 
having third person deliver the ton¬ 
nages contracted for. but the con¬ 
tracts ceased to be dealer's "require¬ 
ments" within terms of dealer's oon- 
fi-oct to purchase his requirements 
for the year from particular produc- 
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individual and enters into a partnership 

Wawer of objections Under a contract to pur¬ 
chase all the buyer’s requirements dunng a defimte 
period, the seller, having knowledge of purchases 
made by the buyer from other persons, cannot claim 
that such purchases constituted a breach of con¬ 
tract nor can he complam that the buyer or¬ 
dered more than his requirements, where it was 
done with the seller’s knowledge and consent^* 

Notice of requirements A provision in the con¬ 
tract for notice of the buyer’s requirements must 
be complied with^® Such a provision, being for 
the seller’s benefit, may be waived b} him,i^ but 
he cannot waive the provision to the buyer’s prej¬ 
udice.^^ Also, where a contract for the sale of 
articles durmg a specified period of time provides 
for advance notice by the buyer of the amount 
required, and no notice is given, but the seller visits 
the buyer’s place of business from time to time m 
order to keep m touch with the latter’s require¬ 
ments, the buyer is not bound to pay for an amount 
in excess of his needs, which the seller has manu¬ 
factured on information supplied from his own ob¬ 
servation, without notice from the buyer!® jf a 
reqmrement contract provides for notice the buy¬ 
er m case he cannot in any month use the mim- 
mum amount speafied, the giving of such notice re¬ 
lieves the seller from his obligations to deliver the 
mimmum amount and the buyer from his obligation 


to take it!^ 

b. Oonstmction of Agreement as for Beqnire- 
ments or for Specified Amount 

Whether a particular agreement conetltutee a "re¬ 
quirement” contract or one for a fixed amount, as where 
the agreement also specifies the quantity or fixes such 
quantity within minimum and maximum amounts, is a 
matter of construction depending on the intent of the 
parties In view of the practical construction placed on 
the contract by the parties thereto, and, while the speci¬ 
fied amount will usually be considered merely an esti¬ 
mate, In some circumstances such amount will be con¬ 
sidered to be controlling 

Whether a particular agreement constitutes a 
^^requirement” contract with respect to the quantity 
to be delivered is a question of construction.!® Ac- 
cordmgly, whether a contract to supply the buyer’s 
requirements, which also specifies the quantity or 
fixes such quantity withm minimum and maYiTwi^m 
amounts constitutes a ^’reqmrement” ccmtract, or is 
controlled by the amount speafied, is a matter of 
construction dependmg on the mtent of the parties!® 
m view of the practical construction placed on the 
contract by the parties thereto®® Ordinarily the 
obligation of the seller to deliver and of the buyer 
to accept the quantity necessary to meet the buyer’s 
requirements is not affected by any mere estimate 
of the quantity that will be needed,®! as where the 
amount speafied is qualified by the words "about,” 
"more or less,” etc., as discussed supra § 169, al¬ 
though if a maximum limit is fixed the seller is 


er—‘WUliam O Atwater & Ca ▼ 

Terminal Goal Corp., supra. 

la Iowa.—Drake v Vorse, S NW 
465» 52 Iowa 417 

11. Wis.—Cutler-Hammer Mfa Co 
▼ Phillip Gross Hardware etc., 
Co, 20S N'W 248 190 TVis. 846 

IS. TVis-Cutler-Hammer Ilfs C6 
% Phillip Gross Hardware, etc., Co, 
supra. 

18. Pa.—^Sltna Explosl> es Co v 
Diamond Alkali Co, 121 A. 201, 277 
Pa. 892 

55 C J p 895 note 95 

14. Mass.—Camrlck r Uquozone 
Co., 97 NH. 76, 210 Mass. 594 

ISb Mags.—Camrlck v- Ldanosone 
Co supra. 

18. Mass.—Camrlck v. Liiquozone 
Co, supra. 

17 111—George C. Peterson Co v 

Timken Roller Bearingr Co., 228 Ill 
App 58 

18. IT S —•William C Atwater Sk Co 
V Terminal Coal Corp., DCLMass., 
22 FSupp 178, affirmed, G.GJL, 115 
F2d 887 

Tex.—OoKpiu guxls quoted in XRay 
Gas Co T lione Star Gas Co., Civ 
App.. 189 SW2d 148, 152. 

55 OJ p 898 note 68. 


I ^Dominant measnze^ 

! In construing’ written contract fox 
purpose of determiningr whether con¬ 
tract called for purchase of a definite 
quantity of goods or for Just enough 
to meet ordinary requirements not 
exceeding a specified amount, court 
was required to look for the **do- 
minant measure'* of the material to 
be furnished.—^William C Atwater & 
Co V Terminal Coal Corp., D C 
Mass., 82 FSupp 178, affirmed CLC 
A., 115 F 2d 887 

19 US—'Brawley v United States, 
CtCl, 96 US 168, 24 L.Ed. 622— 
William C. Atwater & Co v Ter- 
xnlnal Coal Corp., D CJUass., 82 
FSupp 178, affirmed, COA., 115 
P2d 887. 

m —Knowles Foundry & Ma^ne 
Co V National Plate Glass Co, 
274 UlAiPP 570 
56 CJ p 894 note 78 
Contracts hSld not reqntrsmsiLt ooiu 
tracts 

UL—Knowles Foundry ft Machine 
Co V National Plate Glass Co., 274 
IlLApp 570 

55 OJ p 894 note 78 [hi 
CMv1b8 effect to word *^reqalrsmsiit8” 
The court In construlnff written 
contract for sale and delivery of 
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goods could not take the word 
quirements** from contract provi¬ 
sion which specified quantity as **re- 
qulrements. not exceeding** a specified 
amount, and cast it aside as mean¬ 
ingless. nor could the court restrict 
its plain meaningr in such a manner 
as to make it entirely nugatoiry— 
William C, Atwater ft Co v Tex^ 
xninal Coal Corp, DCMass., 82 F 
Supp 178, affirmed, CCJL, 115 F2d 
887 

99i m.—Knowles Foundry ft Ma¬ 
chine Co V National Plate Glass 
Co. 21 NJSi 2d 918. 801 lUApp 128 
WVa.—Elk Refining Co v Falling 
Rock Caimel Coal Go., 115 S E. 481, 
92 WVa. 479 

SI. US—Brawley v United States, 
eta. 96 US 168, 24 Ii.Ed. 622 
Cal—Webber v. Johnston, 5 P 2d 886, 
214 Gal 878 

Mkss.—Royal Paper Box Co v E. R. 
Apt Shoe Co.» 195 N.m 96, 290 
Masa 207 

65 OJ p 894 note 75 
Bequiremeati act to exceed oertala 
qusattly 

US—William G. Atwater ft Co v. 
Terminal Coal Corp., C.C.A.Mass, 
116 F2d 887. 
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under no obligation to deliver or the buyer to ac¬ 
cept a quantity in excess of such Iimit .22 

Accordingly, if the contract provides that the sell¬ 
er shall furnish a stipulated quantity, or such quan¬ 
tity as the buyer may require for his own con¬ 
sumption, the quantity speafied is merely an esti¬ 
mate and does not control 2S Also, a contract to 
furnish a stated minimum quantity of goods, or 
more, as required, which the buyer will need for 
actual use in his business dunng a certain period 
binds the bujer to purchase the minim um quantity, 
and gives him the privilege of purchasing more 
if required for actual use m his busmess 2^ On the 
other hand, where the contract contains a state¬ 
ment of a defimte quantity to be delivered as meet¬ 
ing the purchaser’s reqmrements, the quantity spea- 
fied will controls So, where a contract to sup¬ 
ply the buyer’s requirements dunng a certam time 
£xes a minimum and a maximum quantity, and there 
is nothmg to show the specified quantity is a mere 
estimate, the seller is bound to dehver, and the buy¬ 
er required to take, the mmimum quantity, regard¬ 
less of the buyer’s needs 2B However, the seller un¬ 
der such contract need not deliver more than the 
mmimum amount unless the buyer shows that his 
actual requirements are greater,27 although he may 
claim the right to deliver up to the maximum limit 
if within the requirements of the buyer 28 The ar- 
cumstances surroundmg the transaction may re¬ 
quire that the specification of minimum and max¬ 
imum quantities be construed as merely an estimate 


of the buyer’s probable needs, and as not affectmg 
the obligation to deh'ver the quantity actually 
necded.28 

§ 172. -Sale of Entire Output or Produc¬ 

tion 

A Mie of the entire output of a certain article pre- 
duced by the aeller during a apeelfled time binds the 
seller to deliver, and the buyer to accept, all that the 
seller produces, and the amount to be delivered Is not 
controlled by any words of mere estimate or expectation 
of the quantity likely to be produced, but, while the 
seller must act In good faith and must exercise reason¬ 
able diligence to produce and deliver all that can be 
produced, there is no Implied obligation on the part of the 
seller to continue in business 

A sale of the entire output of a certain article 
produced by the seller dunng a specified time bmds 
the seller to deliver, and the buyer to accq>t, all 
that the seller produces ,20 and a pro\ision that the 
seller shall not be bound to deliver beyond his out¬ 
put also limits the buyer’s obligation to receive,2i 
smee if It ivere otherwise the contract would be 
unilateral 22 So the seller of an "entire crop” of 
fruit to be grown under a contract reqmnng him 
to deliver the crop m merchantable condition, and 
making it optional with the buyer to reject de¬ 
fective fruit, IS bound to deliver his entire crop, 
mduding defective frmt 22 

Under a contract for the sale of his output, the 
seller must act m good faith,24 and ordinarily must 
exerase reasonable diligence to produce and de¬ 
liver all that can be produced .22 So, it has been held 


na. m.—^Bloomington Canning Go 
V Union Can Co, 94 Ill^p 62 

Tex.—^Texas Auto Supply Co v Gulf 
Refining Go, ClvJ^p, 204 SW 
457 

S8. Tex.—Gulf Refining Co v 
Brown-Lloyd Go, Clv.App., 167 S 
W 162 

94. UL—Armstrong Paint, etc., 
Works V Continental Can Co, 1$8 
yCJSl 711, 801 Ill 102 

as. UL—^Knowles Foundry St Ma¬ 
chine Co V National Plate Glass 
Co., 274 niJ^pp 570 

S6 US —^Louisville Soap Co v Tay¬ 
lor, CCJLKy, 279 P 470, certio¬ 
rari denied 42 SCt. 586, 259 US 
588, 66 luKd. 1075 

55 GJ* p 894 note 81. 

97 US —Staver Carriage Co v 
Park Steel Co, UL, 104 F 200, 48 
aCJL 471. 

56 CJ p 894 note 82 

as. NT—Ready ▼ J. Ij. Fulton Co., 
88 NTS 627, 86 NTJkppJDiv 202, 
reversed on other grounds 1 NB. 
817, 179 N T 899 

aSL US.—Marx v American Malt¬ 


ing Co., moku, 169 F 582, 95 CCA. 

80 

55CJ pS95note84. 

SO Tex.—Corpus OUsis quoted In 

XRay Gas Co v Lone Star Gas 

Co. CivJU)P 189 SW2d 142, 152 
55 C J p 895 note 1. 

Particular oontraots oonstrued 

(1) In general.—Gtodlove v Rus¬ 
sell, 298 P 986 184 Or 445—55 CJ P 
895 note 1 [a] 

(2) Where city contracted to sell 
to plaintiff such quantity of ice as 
the city **8hall harvest’ In its ice¬ 
houses, no promise to furnish a defi¬ 
nite amount of ice could be implied 
because promise was in direct con¬ 
flict with expressed intent.—^l\es v 
City of WUllmantic; 185 A. 427, 121 
Conn. 408. 

(8) Where manufacturer contract¬ 
ed to sell all of his production to 
distributor up to a certain maxima 
and made distributor his general 
distributor in a contract area, an im¬ 
plied covenant arose that manufSo- 
turer would not sell to others before 
furnishing maxima to distributor 
and would not compete in the con¬ 
tract area—^Mantell v Ihtematlonal 
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Plastic Hhrmonlca Corp, 49 A.2d 290, 
188 NJ.Eq 563. modified on other 
grounds 55 A.2d 250, 141 NJBq 879, 
178 A.L.R. 1185 

31. US —Transcontinental Petro¬ 
leum Co V Interocean Oil Co, C.C 
A.SD, 263 F 278 

sa. us —Transcontinental Petrole¬ 
um Co V Interocean On Co, supra 
83. Cal—Rosenberg \ Rogers, 185 
P 866, 44 Cal App 196 
34. Ul—Chicago Title, etc., Co v 
Sagola Lumber Co, 90 NR 282, 
242 ni 468 
56 OJ p 896 note 5. 

38 US —Gregory ▼ Baer, CCA. 

NC, 149 F 2d 41L 
55 CJ p 896 note 6 
Disoontiananoe of maanfaoture 
Where contract between lumber 
manufacturer and lumber dealers 
stated that it contemplated approxi¬ 
mate number of feet of lumber to be 
sawn from designated tract, and 
auTTOunding circumstances disedosed 
that amount of timber to be deliv¬ 
ered was material to sawmill owner 
and to dealers, provision that manu¬ 
facturer was not bound to deliver 
I more than all of the lumber produced 
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that under a contract to ddiver the entire output 
of the seller’s null or factory for a speafied time, 
the seller is bound to operate the mill or factory 
in good faith and at its normal capacity during such 
time Generally, however, there is no implied ob¬ 
ligation on the part of the seller to continue in busi¬ 
ness, provided that his conduct is bona fide,^^ and it 
has been held that he does not violate the contract 
by cutting down his manufacture or by closing the 
plant or mill before the end of the specified time,** 
at least where the termination of production is for 
a suffiaent reason not connected with the contract** 
So, uhere the seller’s manufacturing plant is de- 
stro>ed by fire and is not rebuilt, and goods are no 
longer produced, the seller is under no obligation 
to furmsh any goods to the buyer 

It has been held that a contract to sell the "sea¬ 
son’s make” of an article imposes on the seller no 
obligation to operate his null to produce the ar- 
ticle.^1 It has also been held that, where the agree¬ 
ment was to purchase all of a certain article that 
the seller should manufacture at his null until the 
buyer notified him to discontinue the manufacture, 
and the seller agreed to sell such article at a cer¬ 
tain price, either party could terminate the con¬ 
tract at an} time before any of the goods were 
manufactured,^* but that the bu}er was bound to 
take all that was manufactured at the time of the 
notice,^* and that, although the seller was not bound 
to manufacture the articles,if he did so he wras 
bound to sell to the buyer at the agreed pnce.^* 

As affected by specification of amount The 


amount to be delivered is not controlled by any 
words of mere estimate or expectation of the quan- 
tity likely to be produced,^* and an overstatement 
of the amount is immatenal unless made in bad 
fait±L^T or with mtent to deceive the buyer, and 
he IS misled to his prejudice 4* If, however, the 
contract, properly construed, shows that it was the 
mtention that the quantity stated should control the 
provision for sale of the entire output, it will be 
given that efiFect,^* and if a mmimum quantity is 
fixed the seller must deliver at least that quantity ** 
Where the sale is of the seller’s output up to a 
specified amount, the seller is not bound to deliver 
m excess of such amount*^ 

Prevention of delivery Where there is a part 
delivery under such a contract, and further deliv¬ 
eries are prevented by a war time embargo, the buy¬ 
er is bound to pay for the part delivered.** 

§ 173 -Sales by Weight or Measure 

At a general rule on a sale by weight or measure^ 
statutory weights or measures are understood, but the 
true value of weights and measures used In specifying 
the quantity may be varied by agreement, or by the 
circumstances surrounding the transaction, and, where 
the contract specifies the weights which shall govern, 
no other weights can be substituted 

As a general rule on a sale by weight or meas¬ 
ure statutory weights or measures are understood ** 
If the goods sold have previously been weighed at 
the public scales, the buyer will be considered as 
purdiasmg such weight, in the absence of any stip¬ 
ulation for reweighing, although a reweighing might 
show a deficiency** However, the true value of 


by him firom such tract did not au¬ 
thorize manufacturer to discontinue 
manufacture at any time regardless 
of how many feet remained uncut, 
since, under contract, such provision 
was inserted merely to protect manu¬ 
facturer against overestimate of 
quantity of timber on the land.— 
Gregory v Baer, supra. 

86. Ga.—Dawson Cotton Oil Co v 
Kenan, 94 SE 1087, 21 GaJlpp 
688 

87 NY —Duboff V Matam Corp, 71 
NTS 2d 134, 272 AppDiv 302 
88. US—^In re United Cigar Stores 
Co of America, D C N Y, 8 F Supp 
243 

IlL—Henry B. Cross Co v Arhansaa 
Natural Gas Corp., 2 NJEi.2d 587, 
284 XUJIlPP 644. 

55 CJr p 896 note 8. 

89 US.—^Kenan v Yorkville Cotton 
•Oil Co.. SCL. 260 P 28, 171 GOA. 
64. 

40. Conn.—Ives v City of Waiiman- 
tie^ 185 A. 427. 121 Conn. 408 

41. Ala.—Kenan v Home Fertilizer, 
etc., COn 79 So 867, 203 Ala. 29 


48. Ala.—McIntyre Dumber, etc. Co 
V Jackson Dumber Co 51 So 767, 
165 Ala. 268, 188 Am.SR. 66 

43. Ala.—^McIntyre Dumber, etc., 
Co V Jackson Dumber Co, supra. 

44. Ala.—^Mdntsnre Dumber, etc. 
Co V Jackson Dumber Co, supra. 

48. Ala.—^McIntyre Dumber, etc., 
Co V Jackson Dumber Co, supra. 

46. US—American Sumatra Tobac¬ 
co Corp V WUlis, aA.Ga., 170 P 
2d 215—Gregory v Baer, C CLA. 
NC, 149 F 3d 411 
65 C.J P 896 note 14. 

XSaKtmim Umlta'feion 
Under contract for sale of crop of 
specified quantity to be grown during 
given year on particular tract of 
land, such designation of quantity is 
construed as maximum amount only, 
and if seller, through no fault on 
his part, produces less than design 
nated quantity on land described, 
he is not guilty of breach of con¬ 
tract and buyer is not, by reason 
thereof, excused ftum taking quan¬ 
tity actually produced.—Otto Seiden- 
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berg, Inc., v Tautfest, 64 P2d 634, 

155 Or 420 

47 Cal —^Rosenberg v Bedes, 205 
P 18, 66 CalJ^pp 212 

Or—Otto Seldenberg, Inc, v Taut¬ 
fest, 64 P2d 684 155 Or 420 

48. US —Edward Hines Dumber Co 
V Alley, Mich., 78 P 608. 19 CCJL 
599 

49 Wia—^Allen v Wolf River Lum¬ 
ber Co 172 NW 158. 169 Wis 
258, 9 A.DR. 27L 

55 C J p 896 note 17 

60 US—Douglas Fir Exploitation 
etc., Oo V Comyn, CC.A.Cal, 279 
F 208 

51 Iowa.—Iowa Soya Co v Davis 
Elevator Co, 41 NW2d 51, 241 
Iowa 870 

52. NT—^Boret v Vogelstein, 177 
NTS 402, 188 AppDiv 605 

58. Mo—Green v Moffett. 22 Mo 
529 

55 C J p 897 note 20 

54. SC—Conner Y. Robinson, 20 
SGD. 854, 
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weights and measures used in specifying the <iuan- 
tity may be vaned by agrcement,56 or by the cir¬ 
cumstances surrounding the transaction,^^ and» 
where the contract specifies the weights which shall 
govern, no other weights can be substituted.®* 
In like manner, on sale of bales of goods, the par¬ 
ties may agree on the weight of the bales so that 
a delivery or tender of bales materially different 
jn weight will be msufl&cient,®* but if a contract is 
silent as to weight, it will be inferred that the par¬ 
ties contemplated bales of the usual w'eight®^ In 
the absence of any agpreement or statute fixing the 
value of weights and measures resort may be had 
to custom to determine the meamng of the con¬ 
tractbut, where the statute fixes the value of a 
weight or measure®! or prescnbes the method of 
measurii^^ certain kmds of property,the stat¬ 
utory provision cannot be varied by general or 
local usage If the measure used to designate the 
quantity is variable, it will be construed as refer¬ 
ring to the average quantity contained in such a 
measure It has been held tiiat a buyer of cattle 
at a speafied price per pound on board cars at the 
shipping point does not, by accepting cattle deliv¬ 
ered, assent to the weight thereof, under the caveat 
emptor rule, in the absence of any conduct on his 
part waiving his nght to question the accuracy of 
the weight charged agamst him.®® 

Symbols used m expressing waght will be con¬ 
strued m accordance with thar accepted meaning®® 

Contract fixing maximum and minimum weight 
Where hvestock is sold under a contract fixmg a 
maximum and minimum weight, a delivery of hve¬ 
stock of any weight withm such limits is suffiaent,®® 
but the seller does not comply with the contract if 
any of the livestock waghs less than the mim- 


mum,®7 even though the a\erage wagfat is above 
that amount,®® and, if the contract requires the 
animals to wagh a certain amount '‘and over,” 
they must weigh at least the specified amount®® A 
contract providing that the animals sold shall weigh 
a certain number of pounds on an average limits 
only the minimum average 

§ 174. -"Car/* “Carload,*^ or "Cargo” 

Where the goods are sold by the "car” or "carload” 
the term may be construed by the custom of trade, but, 
In the absence of any agreement or custom fixing the 
size of the ear, the contract will ordinarily be construed 
to mean the shipment of the quantity which a car of 
ordinary or usual capacity, used In transporting the 
particular kind of goods sold, could carry. Ordinarily, in 
the absence of agreement or custom to the contrary, a 
sale of a "cargo” of goods means the entire load of the 
vessel 

Where the goods are sold by the "car** or "car¬ 
load” the term may be construed byr the custom of 
trade,?! but, in the absence of any agreement or 
custom fixing the size of the car, the contract w-ill 
ordinarily be construed to mean the shipment of 
the quantity which a car of ordinary or usual ca¬ 
pacity, used m transporting the particular kmd of 
goods sold, could carry,?® and a contract for de¬ 
livery^ FOB buy^'er's cars means that the seller 
15 bound to deliver a sufiBaent quantity to fill to 
capacity the cars furnished by the buyer.?® It has 
also been held that where the size of the cars is 
not speafied the seller may make dehvery in cars 
of any size available, or if he so desires, may deliver 
only m cars of maximum?® or minimum?® size. So 
it has been held that where a carload of wood vanes 
from a nummum to a maximum number of feet, 
a contract for a certam number of carloads calls 
for carloads containmg not less than the tninitnitm 


55. Mich.—Wellman v O'Connor- 
Martin Co. 146 N W 289, 178 Mich. 
683 

55 C J p 897 note 28 

56. NT—-Kennedy v Oswego, etc., 
R. Co., 67 Barb 169 

55 C J p 897 note 24. 

57 Old —Payne v Nash, 818 P 888, 
93 Okl 218 
55 C J p 897 note 25 

58. Ala.—Davis ▼ Adams, 18 Ala. 
264. 

Oontraot oonstmed 
Under a contract for the sale of 
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180 to 210 pounds of hops (five 
pounds tare per bale to be allowed)/ 
130168 weighing with the bale cloth 
two hundred fifteen pounds were 
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Morris, 180 P 897, 182 P 958, 65 Or 
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59 Ala.—Davis ▼ Adams, 18 Ala. 
264 
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61. Mo —Green v Moffett, 22 Mo 
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638, 127 Ya. 882 

65. Or—Schucklng T Young; 168 
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71. Tex.—Paris QU. etc., Co v 
Corstens Packing Co., 126 S W 
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55 C J p 897 note 33 

78. Ala.—Ward v Cotton Seed Prod¬ 
ucts Co., 69 So 514, 198 Ala. 101. 
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73 . Okl —Magna OH, etc., Co v 
Parkville OU Coip, 221 P 65, 96 
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quantity If the contract requires all cars to be 
loaded to the maximum capaaty the seller is not 
bound to load be>ond that capacity Where the 
contract is for the sale of a carload of a specified 
quantity, the seller is bound to dehver the exact 
quantity specified.^* 

Cargo The meamng of the word "cargo** in a 
contract of sale may be estabhshed by custom in 
the absence of any stipulation in the contract*^^ 
or It may be fixed by the pre\ious dealings be¬ 
tween the parties Ordinanly, m the absence of 
agreement or custom, a sale of a "cargo** of goods 
means the entire load of the vessel,regardless 
of any mere estimate of the quantity On the oth¬ 
er hand, it has been held that, notwithstandmg the 
use of the word “cargo,** if the contract fixes a 
maximum and minimum quantity and contemplates 
shipment in several vessels, the buyer is not entitled 
to receive more than the mintmttni quantity 

§ 175 —— Delivery in Installments 

The general rules of oonstruetlon govern in determin¬ 
ing the rights end obligations of the parties with refer¬ 
ence to the quantity of goods deliverable under contracts 
for delivery In Installments, and, where a contract fCr 
delivery In Installments Is entire, a failure to deliver an 
Installment Is a breach of the contract, although the seller 
may recover for Installments accepted 

The general rules of construction govern in de¬ 
termining the rights and obligations of the par¬ 
ties with reference to the quantity of goods de¬ 
liverable under contracts for delivery m install¬ 
ments,^^ and a practical construction by the parties 
will prevail in case of ambiguity The mere fact 
that the seller knows that the work for which ma¬ 
terials are ordered must be completed by a certain 
date does not bind him to furnish the materials 
m quantities or at times other than as provided in 


the contract** 

Under a provision of the Uniform Sales Act de¬ 
claring that the buyer is not bound to accept deliv¬ 
ery by installments "unless otherwise agreed,** a 
ddi\eiy by installments is a good performance of a 
contract for delivery of several carloads of goods 
where the contract by its terms and subject matter 
plainly shows that a simultaneous delivery of all 
the carloads was not contemplated**^ However, 
a contract requiring deliveiy of samples on a 
specified date, pnor to dehvery of the bulk of the 
goods, IS not an mstallment contract withm the 
meamng of the statute ** 

Where a contract for delivery in installments 
is entire a failure to deliver an installment is a 
breach of the contract,** eadi failure constitutmg a 
distmct breach,** but the seller may recover for 
mstallments accepted*^ If the seller, after deliv¬ 
ery of some of the installments under a contract 
for delivery of a speafied quantity during certain 
months at his option, notifies the buyer that he 
cannot deliver more, such notice constitutes a breach 
of the contract** Notwithstanding the quantity of 
each installment is fixed, if the buyer accepts a 
quantity less than that provided for, he is hable 
therefor ** 

On a failure to dehver an installment the buyer 
cannot be forced to receive m subsequent install¬ 
ments a greater quantity than that fixed for an m- 
stallment m order that the deficiency may be made 
up ** So, where there is default with respect to 
several installments, the buyer is not bound to ac¬ 
cept tender of the total unfilled portion of the con 
tract at one time.** When delivery is to be made m 
two equal installments an over-delivery on the first 
mstallment accepted by the buyer will be earned 
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over on the second installment®® Under a con¬ 
tract to deliver a certain quantity per month, if de¬ 
livery dunng any month is waned by the buyer, the 
seller is not required to make up the amount b> 
delivering more than the specified quantity in a suc¬ 
ceeding month.®7 

Where there are two contracts, under each of 
which designated quantities are to be delnered 
each month, and in one month the seller delivers 
substantially the quantity due under both con¬ 
tracts, but erroneously invoices the entire quantity 
under the first contract, the buyer cannot, by accept¬ 
ing more than he is bound to take under such con¬ 
tract, treat the excess delivery as a failure to de¬ 
liver tmder the second contract®® If the goods 
are of different qualities^ the seller is not, m the 
absence of an agreement so to do, bound to deliver 
all of one quality m any particular installment or 
installments ®® If the contract is severable a breach 
of one part will not affect the remainder ^ 

§ 176 — Mode of Ascertainment of Quan¬ 

tity 

If a particular mathod of ascertaining the quantity 
delivered Is agreed on by the parties such method will 
exclude any other method, and a determination of the 
quantity of goods In accordance with the agreed method 
Is conclusive on the parties In the absence of fraud. In 
determining what the agreement was, the circumstances 
under which, and with reference to which, It was made* 
as well as any local custom pertaining to the matter, 
mey be considered 

If a particular method of ascertammg the quan¬ 
tity delivered is agreed on by the parties sudi meth¬ 
od will exclude any other method,® and where de- 
hvery and payment are to be concurrent the buyer’s 
failure to pay on demand according to a weight as- 
certamed by the seller instead of by a dismterested 
third person, as contemplated by the contract, is not 


a breach of the contract where the seller refused 
to allow del*ver> until payment® In determining 
what the agreement was, the circumstances under 
which, and with reference to which, it was made,^ 
as well as any local custom pertaining to the mat¬ 
ter,® may be considered, and vrhere the contract 
pro\ ides that the goods shall be suitable for a par¬ 
ticular market the custom of measurement at that 
place will prevail ® A determination of the quan¬ 
tity of goods m accordance with the agreed method 
is condusn e on the parties m the absence of fraud,*^ 
but may be impeached for fraud® or mistake ® On 
the other hand, it has been held that w'here goods 
are w*eighed by public ofiicers such weight is not 
final and condusne in the absence of any provision 
m the contract or the statute to that effect^® 

If the quantity is to be determined b> measure¬ 
ment by a third person, an actual measurement may 
be insisted on and the parties wnll not be bound 
a mere estimate but if an estimate without meas¬ 
urement is agreed on such an estimate will be bind- 
mg m the absence of fraud So, where the goods 
are m several packages, the whole quantity may be 
ascertained by determming the quantity m one pack¬ 
age and approximating the total quantity Where 
hay m stacks is sold under an agreement that all the 
stacks diall be measured in a certam way, and 
the actual weight of one stack shall be taken, it 
will be presumed that the object of such measure¬ 
ments and of the weighing of the stack was to 
establish the rule that, as the measurement of 
the stack to be weighed was to the actual wreight 
thereof, so the entire measurements of the stacks 
were to the entire weight thereof 

Under an agreement to estimate the quantity of 
logs sold, by an average to be ascertained from 
sawrmg a certain number, the buyer is not bound by 
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by sellers was to be given effect in 
ascertaining whether method of de¬ 
termining weights agreed on in the 
contract was exclusive, so that no 
evidence other than the weighmas- 
ter’s certificates might be admitted 
as to the quantity delivered.—Wilson 
& Co V Douredoure, CCLAPa., 154 
F2d 442 

8. Tt.—Burlington Paper Stock Co 
V Diamond, 92 A. 19, 88 Vt. 160 
4. Minn. —^Breen v Moran, 53 NW 
755. 61 Minn. 625 

6. NT—McCready v Wright, 12 N 
T Super 571. 

55 CJ p 400 note 75 

8. Midi.—Merick v McNally, 26 
Mich. 874. 

7. US—Wilson & Co V. Doure- 
dour^ CCLA.Pa., 154 F2d 442 

55 (XJ p 400 note 77. 

913 


8i Tex.—Shippers* Compress etc., 
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lOi Minn.—Carnegie Dock, etc., Co 
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N W 515, 148 Minn. 488—Nelson v 
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NW 661, 88 Minn. 517 
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18. Wls—Scott V Whitney, 41 Wis. 
504 

18. NT —Bandall v National Ice 
Co. 19 NTS. 638, 64 Hun 636, 
affirmed 84 NJS 513, 188 NT. 644 

14. Wash.—Morford v. Trye, 48 P 
46, 18 Wash. 244. 
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the result where the seller directed that only the 
best logs should be selected for that purpose 
Where the parties agree that the quantity of prop¬ 
erty sold shall be estimated by a third person, no¬ 
tice of the time and place of making the estimate 
is not necessary unless the contract so pro\idesi® 
If It IS agreed that the containers of the goods sold 
shall be taken as holding a certain quantit>, and this 
method of measurement is pursued for several 
years, the purchaser cannot subsequently insist that 
the quantity shall be ascertained by weight 

Detenmnation of buyer or seller A provision 
that the quantity of goods sold shall be left to the 
bu^er IS \alid if the determination is made m good 
faith,18 and the buyer’s determination will be final 
and conclusne if such appears to be the mtention 
of the parties as gathered from the subject mat¬ 
ter and attendant circumstances, although the con¬ 
tract does not expressly so pro\ ide i® If the con¬ 
tract provides for measurement by representatives 
of both parties, but declares that if the seller’s rep¬ 
resentative is not present the measurement by the 
representative of the buyer shall be final, a meas¬ 
urement by the bu 3 'er*s representative, made wnthout 
fraud or mistake, will be final wrhere the seller’s 
representative, although present, refuses to partici¬ 
pate WTiere the contract pro\ides that the sell¬ 
er shall weigh the property and the weight so as¬ 
certained shall be accepted by the bu>er, the latter 
is concluded by the detenmnation in the absence of 
fraud or mistake However, a contract provid¬ 
ing that the quantity of goods shall be ascertained 
by w^eighing them on certain scales, wnthout stat¬ 
ing who shall weigh them, contemplates a weigh¬ 
ing by a disinterested person and not by the seller 82 

Place of mcasuretnent or weighing Whether the 
quantity sold is to be determined by measuring or 
w*eighing them at the pomt of shipment or the 
place of delivery depends on the terms of the con- 
tract,83 and, if the contract is ambiguous m this re¬ 
spect, the practical construction placed on the con¬ 


tract by the parties ivill govern If the contract 
IS for delivery FOB the place of shipment, the 
weight IS to ^ determmed at that place m the ab¬ 
sence of anything showmg an intent to the con- 
trary,85 although the quantity ascertained by meas¬ 
urement at the point of destination may be shown 
if It also proved that none of the goods were lost 
m transit ,88 the method of ascertammg the num¬ 
ber of cubic yards loaded on the cars is immate- 
nal if It be one which wnll m fact show the quan¬ 
tity 87 An agreement to settle according to weights 
at the point of destination does not bmd the buyer 
where the earner is the seller’s agent for deliv¬ 
ery and there is an unauthonzed diversion of the 
goods to another point88 

Weighing livestock Where a contract for the 
sale of livestock provides that each animal shall 
weigh not less than a stated amount, it is not nec¬ 
essary that each animal be wreighed separately m the 
absence of any agreement to that effect88 

Waiver or estoppel A party to a contract of sale 
may waive®® or be estopped to object toSl the meas¬ 
urement or mode thereof 

§ 177 -Evidence 

a. Presumptions and burden of proof 
b Admissibility 
c. Weight and sufficiency 

a. Freamnptions and Bniden of Proof 

The quantity of good# as billed or entered In the 
books will usually be regarded as correct In the absence 
of a showing to the contrary Generally the burden Is 
on the seller seeking to recover the price of goods sold 
to show the quantity delivered, that he delivered the 
exact quantity called for by the contract, and that the 
quantity delivered was determined according to the 
standard of fneasurement agreed on 

Where the contract provides that weights at the 
place of delivery shall control, the presumption in 
the absence of evidence to the contrary is that the 
same amount which was loaded at the place of ship- 


IS. Mich.—Boyce v Barker, 77 NW 
^2, 119 Mich. 157 
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SW. 4,44 
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261, 87 Neb 367 
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NW 661, 43 Mi<ai. 477 
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ment reached the place of deli\er> *3 The quanti¬ 
ty of goods as billed or entered m the books will 
usually be regarded as correct m the absence of a 
showing to the contrary *3 if the buyer agrees to 
pay for an estimated quantity, and undertakes to 
weigh and keep an account thereof, any uncertain¬ 
ty in the proof of defiaency must be taken most 
strongly against him 3^ 

Generally the burden is on the seller seeking to 
recover the price of goods sold to show the quan¬ 
tity delivered,*® that he delivered the exact quan¬ 
tity called for by the contract,36 and that the quan¬ 
tity delivered was detemuned according to the 
standard of measurement agreed on,*? although, 
on the other hand, it has been held that the seller 
need not prove the exact quantity delivered.** 
However, a buyer suing for damages for breach of 
contract or seekmg to recover an overpayment be¬ 
cause of a deficiency m the quantity delnered has 
the burden of proof on that issue,** and uhere, 
in an action for the price, the bu>er claims that 
plaintiff contracted to deliver a certam quantity ex¬ 
ceeding the amount actually delivered, he has the 
burden of proving such contract^* An attempt by 
the buyer, in an action on an open account, to show 
payment relieves the seller of the necessity of 
showmg delivery of each item charged.^1 

b Admissibility 

On the question of quantity any competent evidence 
Is admissible, If relevant and material 

On the question of quantity any competent evi¬ 
dence is admissible, if relevant and material,^* 


otherwise not^* Evidence of counts made by both 
parties for the purpose of companson is admissi¬ 
ble,^^ as are receipts given by the bu>er for the 
amount delivered to him,^® weigh checks issued 
by the bu>er’s agent m the usual course of busi¬ 
ness,^* and records of shipments,*? such as way¬ 
bills issued by the earner** So it is competent,, 
where the buyer claims a shortage, to show that he 
complained thereof to the seller’s agent** WTicre 
goods are shipped by earner, eiidence of the 
amount received is competent to show the amount 
shipped,®* in the absence of any showing of loss 
m transit®1 However, where the weights at the 
point of destination are to control, proof of weights 
at the point of shipment is inadmissible,®* especially 
in the absence of any showing that the goods re¬ 
mained intact dunng transit ®* 

If the sale is in carload lots evidence is admis¬ 
sible to show what is customarily regarded as a 
carload of the particular commodity,®* and, where 
the quantitj- of goods sold which were removed 
and weighed by the bu^er is in issue, testimony as 
to the space occupied by the goods and the space 
occupied by a ton is admissible as tending to show 
the amount occupying such space.®® Where by 
contract the seller w^s obliged to furmsh goods only 
for the buyer’s own use, contracts by which the buy¬ 
er agreed to furnish the goods to third persons are 
admissible as showmg a breadi of the contract on* 
his part,®* and if the buyer pleads default m de¬ 
livery It may be showm that he was obliged to buy 
goods from other persons to supply the deficiency 
On a sale weight shown by agreed scales evt^ 


82 , Ho—^Sffountaln City Mill Co v , 
Link Milling: Co, 92 Mo.App 474 

33 NT—Johnson v Van Name, 4 
NTS 528. 51 Hun 644 

55 C J p 402 note 5. 

3^ Ey clones ▼ Murray, S TB 
Mon. 83 

35 La.—Jones v W N Reynolds 
& Son, App, 158 So 559 

56 C. J p 402 note 7 

36. Qa.—^Edward E. Tryon Co v 
Hutchinson Lumber, etc., Co, 70 S 
E. 87. 8 OaA.pp 643 

55 C J p 402 note 8 

37 Vt—French v Whelden, 99 A. 
232, 91 Vt. 64 

38. IlL—Dickerson v Sparks, 17 HL 
178 

39 Cal—Oorpiis Juris dted in La 
Rosa y Glass. 63 P2d 1181, 1183, 
18 Cal.2d 354 

IlL—^Pielet y Chlcagro AWT Rys., 
77 NE.2d 862, 388 RLApp 65L 

56 C J p 402 note 11. 

40. Mo—Church v. Fagrin, 43 Mo 
128. 


41. La.—Lone Star Gas Co v Winn -1 
field Bottling: Works, 120 So 130, 
9 LslApp 474 

42, US—Wilson & Co y Doure- 
donre, COAPa.. 154 F2d 442— 
Erie Iron & Steel Co y Cambridgre 
Steel Products Co., C.CA.Pa., 52 F 
2d 145 

Neb—Ctorpns Juris died in Franks 
y Jlrdon, 14 NW2d 372, 378, 144 
Neb 693 

55 CJ p 402 note 18 

48. Pa.—Diamond Alkali Co y Hen¬ 
derson Coal Co, 184 A. 386 2S7 Pa. 
282 

65 C.J p 402 note 14. 

44. US—Standard Oil Co y Van 
Etten, Mich, 1 SCt 178, 107 US 
825, 27 L Ed 819 

45. Utah.—Mumford y Dickert, etc.. 
Sulphur Co, 17 P 128, 6 Utah 476 

46L Neb —Milligan y Butcher, 87 
NW 596, 23 Neb 683 

47 US—St. Louis Consolidated 

Coal Co y Polar Wave Ice Co, 
Mo., 106 F 798, 45 CCA. 638. 

915 


48. Fla.—Sullivan y Boley, 5 So 
244, 24 Fla. SOL 

49 Mich.—MdKerchey v Mdlyen- 
na, 125 NW 7b5, 161 Mich. 57 

50 NT—^Henry Moss v Trlco 
Products Corp, 236 NTS 117, 227 
App Dti 669 

6L Minn.—Camegrie Dock, etc., Co 
y Midland Lumber, etc., Co, ISS* 
NW 515, 148 Minn. 438 

Tez.—^Freund y Hanson, CivApp.. 
215 SW 151 

52. Tex.—Cage v Amsier CivApp 
217 S.W 1094—McLaughlin v Ter¬ 
rell Bros., CivApp., 179 SW 932. 

58. Tez.—Gage v. Amsier, CivApp ^ 
217 &W 1094 

54, Mo—^Prfee v Vmistone, 40 Mo 
App 207 

55. Vt—41ger v Morrill. 25 A 
483. 68 Vt 598 

53. US—Trinidad Asphalt Mfg Co., 
y Trinidad Asphalt Refining Co.. 
Mo. 119 F. 184, 55 CCA. 566 

57 NT—Baxter v Glbsoq, 57 N 
TS 815, 27 Misc. 812. 



§§ 177-178 


SALES 


77 0 J S 


dence as to eight on other scales is immatenal ,5® 
hut where a carload of produce purchased by de¬ 
fendant IS not weighed at the shipping point, but 
is weighed en route on railroad scales in the usual 
■manner, the weight as determined by the railroad 
scales constitutes the best evidence of the weight 
of the produce and is admissible 59 Where the sell¬ 
er packed and tendered only a certain number of 
cases of goods on a contract for a greater number 
of cases, evidence as to the quaht> of the goods is 
irrelevant where the buyer refused to accept any¬ 
thing less than the number of cases contracted for 90 

c. Waidt and SufGLcieiicy 

Evidence of the amount of the bill entered on the 
aeller'a books le Insufficient to prove the quantity of 
•goods soldf but dray tickets or receipts signed by the 
defendant constitute prima facie evidence of the amount 
delivered by the complainant and received by the de- 
-fendant 

Rules applicable to the wreight and sufficiency of 


evidence general]> apply in actions ansing out of 
sales in respect of the quantity mcluded in the con¬ 
tract,the performance of the contract by ship¬ 
ment or delwery of the quantity contracted for,52 
and as to the mode agreed on for ascertaining the 
quantity 9® However, a bill of lading is prima facie 
evidence that the carrier received the quantity of 
goods called for by it99 Dray tickets or receipts 
signed by defendant constitute pnma fame evidence 
of the amount delivered by complainant and re¬ 
ceived by defendant,95 but such evidence is not con¬ 
clusive and may be shown to be erroneous.96 

§ 178 — Questions of Law and Fact 

Where the language used to designate the quantity Is 
uncertain, the construction thereof Is for the Jury 

Where the language used to designate the quan¬ 
tity is uncertain, the construction thereof is for the 
juiy57 So, where the evidence is conflicbng or 
different conclusions might reasonably be drawn 
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61. Cai—Woodbine ▼ Van Born. 
173 P Sd 17, 29 Cal 2d 96 

55 CJT p 403 notes 31, 33^ 
25vld«aos hM sufficient 

To warrant a Anding as to the 
sunount Induded in the contract.— 
Woodbine v Van Horn, supra—65 
CJ p 403 note 31 [a] ( 1 ) 
■^Ttequlxemeiits” eontraot 

In action by seller for breach of 
■''requirements' contract for pur¬ 
chase of coal, e\ idence that prior to 
disposition by buyer of aU his as-j 
seta, buyer had on hand a number of I 
eontracts for sale of coal, did not 
•establish that during period of con¬ 
tract bujer had requirements which 
Tie failed to take from seller, in ab¬ 
sence of evidence as to terms of such 
contracts or of evidence that under 
■the contracts there were any unde¬ 
livered tonnages, evidence that mar- 
Icet was in an unsettled state, and 
that buyer had been operating at a 
loss, established that disposition of 
assets was made in good faith to 
prevent further losses, notwithstand¬ 
ing at time disposition was made 
buyer had on hand oontracts for the 
delivery of coaL—WlUlam CL Atwa¬ 
ter d; Co V Terminal Coal Corp 
HG-Mass., 13 FSupp, 178, affirmed 
116 F2d 887. 

M Iowa.—^lowa Soira Co v Davis 
Elevator Co., 41 KW.2d 61, 241 
Zowa 870 

56 CJ p 408 note 82. 


Svideaoe held suffioieiLt 

(1) To show the quantity shipped 
or delivered. 

Cal—Woodbine v Van Horn, 178 P 
2d 17, 29 Cal 2d 95 

Ill —^Plelet V Chicago & W T Rsrs., 
77 NE.2d 862 333 DLApp 651 
65 CJ p 408 note 82 CaJ <1) 

(2) To show deUvery of the proper 
quantity 

Ga.—Hnight v Cansby, 88 SJB2d 
458 68 GaJlpp 672 
Iowa.—^Zowa Soya Co v Davis Ele¬ 
vator Co, 41 NW2d 61, 241 Iowa 
870 

65 C J p 403 note 83 [a] <8) 

(3) To sustain finding that there 
aas no mistake of fact as to quan¬ 
tity of merchandise delivered.—Bal¬ 
four V Heuer, 175 P2d 66, 77 CbL 
App 2d 227 

(4) To sustain finding that seller 
breached contract by not making re¬ 
quired number of shipments—Mar¬ 
quette Cement M^g Co v Campbell 
Const. Co, OA-Tenn., 184 F2d 852 

(5) To sustain finding that quan¬ 
tity of merchandise consigned to 
bui er who rejected merchandise ex¬ 
ceeded amount ordered.—Acorn Re¬ 
fining Co V. Pearce, Da.App, 169 
So 122 

(6) To sustain finding that there 
was a shortage in deliveries.—Myers 
V Cole, 141 SW2d 840, 200 Ark. 969 

(7) To show that only amount of 
goods as contended by defendant was 
in fact dellv ered. 

NJ*—^Elyman Isaacs' Sons Oo v S 
S Thompson & Co, 155 A. 760, 9 
N JMisa 627 

Tenn.—Knoxville Sangravel afa-terlal 
Oo V Dunn, 161 SW2d 174* 26 
TennApp 93 

Bvideaoe held insufficient 

(1) To show a complete delivery 
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of all the goods contracted for — 
Jones V W N Reimolds St Son, Leu 
App. 158 So 559 

(2) To show the amount of the 
goods delivered.—Welch, etc., Co v 
Central Chandelier Co., 140 KYS 
377 

(3) To show a shortage in the 
quantity delivered. 

Ga.—Joyner v Reynolds Broa Lum¬ 
ber Co., 137 SAL 842, 36 GaApp 
694 

La.—^Kopanlca v Levata, 183 So 402. 
16 LeuApp 110 

63. NY—Cataract Ice Co v Sllber- 
geld, 5 N Y S 2d 198, 254 AppJDiv 
821 

65 C J p 403 note 88 
Weigh bills held controlling as to 
amount and weight of pipe and scrap 
removed by defendant, on whose 
scales material was weighed by par¬ 
ties’ mutual consent, in action to re¬ 
cover value of merchandlse.-^Sata- 
ract Ice Co v Silbergeld, supra. 

64. Va.-Fielding v lEtobertson, 126 
SE. 231. 141 Va. 123 

65. Tenn.—Knoxville Sangravel Ma¬ 
terial Co V Dunn, 161 aW2d 174 
25 TennApp 98 

66 . Tenn.—Knoxville Sangravel Ma¬ 
terial Co V Dunn, supra. 

67. Ark.—^Bast Arkansas Lumber Cb 
V Lovelace, 28 8W2d 1064, 181 
Ark. 1145 

Okl—standard Pipe 6 b Supply Co v 
Oil State Pipe Co, 292 P 12, 146 
OkL 143 

65 C J p 408 note 86 
Ooatraot to fUzidSh an goods needed 
In action for breach of contract, 
evidence held sufficient to take to 
jury questions whether defendant 
contracted to fUmlsh plaintlfC all 
goods needed to supply latter's par 
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therefrom, the question whether there has been a 
compliance with the contract as to quantity is for 
the jury,®8 as is the question whether an alleged 
shortage arose m transportation of the goods 

I 179. -Waiver of Objections as to 

Quantity m General 

Objectlont to the quantity of goods delivored may be 
waived by the buyer, as where he selects and Invoices the 
goods himself, or objects to the delivery wholly on other 
grounds with knowledge of the difference In quantity, 
but there will be no waiver If the buyer was Ignorant of 
the deficiency. 

Objections to the quantity of goods delivered may 
be waived by the buyer,as where he selects and 
invoices the goods himsdf,^i or fails to make time¬ 
ly objection,^* or objects to the dehvery wholly on 
other grounds with knowledge of the difference m 
quantity ,7* but there will be no waiver if the buy¬ 
er was Ignorant of the deficiency ^4 in some juris¬ 
dictions, however, it has been held that failure of 
the buyer to assign a defect m quantity as a rea¬ 
son for rejection of the goods does not waive his 
right to object on that ground.^® Where the seller 
has breached the contract by failing to dehver the 


quantity agreed on, the bujer does not waive his 
rights to deh\er> of the remamder of the goods 
contracted for by his action in stopping pajmient on 
his check issued in payment for the goods previous¬ 
ly delivered to him.^® 

Questions for jury Whether there has been a 
waiver as to quantity,as by objectmg on other 
grounds,^® or 1^* unreasonable delay in complaining 
of the defiaency,^® is a question for the jury \khere 
the facts are disputed. 

§ 180. — Waiver by Acceptance or Pay¬ 
ment of Price 

Generally, objectlona based on the quantity delivered 
are waived if the buyer accepts the goods delivered with 
actual or constructive knowledge that the quantity le not 
as stipulated, and fails to give the seller timely notice 
of suCh fact, or return the goods within a reasonable 
time, but where the contract Is severable, the acceptance 
and use of a part of the goods does not waive a deficiency 
on the completion of the contract 

As a general rule, objeebons based on fhe quan¬ 
tity delnered are waived if the buyer accepts the 
goods delivered with knowledge,®® or with ^e op- 


trons durlna certain season and 
broke contract to plaintllTs damage 
—Brooks V Harrison, 126 aW 2d 818, 
197 Ark. 962 

sa Iowa.—Welchers v Bert Pooley 
Elevator, 8 NW2d 422 
Heb—BYanks v Jirdon, 14 NW2d 
872, 144 Neb 693 

HL—^Robert Forsyth 6b Son v Tan- 
enbaom, 161 A. 112 
66 aj p 408 note 87 

ea Tex.—Jackson v Seley-Oom- 
forth Grain Co, Clv.App, 289 aW 
164 

70. Lsl— Williams Lumber Co ▼ 
Stewart Gast & Bro., App, 21 So 
2d 778 

'Tex.—Silbersteln v Radio Cap Co, 
CivApp, 158 SW2d 279 
65 C.J p 404 note 89 
Suzdea of proof 

In action by seller for breach of 
•contract for sale of oil, which con¬ 
tract obligated seller to ship, and 
buyer to take a fixed number of bar¬ 
rels dally *Yl8 and If produced," 
where buyer relied on seller s breach 
•of contract in making short shix>- 
ment to Justify cancellation of con¬ 
tract, burden was on seller, who 
claimed a waiver of such breach, to 
•establish that buyer accepted short 
-shipments with knowledge that de¬ 
fault was deliberate, and not because 
of Insulficient production.—White v 
Cooper, Tex.CivApp, 146 SW2d 298, 
•error dismissed. Judgment correct 

*7L La.—Hemandea v. Babcock, IS 
La. 687. 


72. NT—Carvel v John Kellis 
(London), Limited, 53 NTS 3d 
840, affirmed 63 NTS 2d 829, 270 
AppJDlv 999 
66 C J p 404 note 4L 
78. Or—Otto Seidenberg, Inc, v 
Tantfest, 64 P2d 634, 155 Or 420 
55 <U p 404 note 42 

74. Va.—Fielding v Robertson, 126 
S E. 281. 141 Va. 123 

65 G J p 404 note 48 
Xgnoraaoe of deUbevats default 
Tex.—White -v Cooper, Civ App 145 
SW2d 298, error dismissed. Judg¬ 
ment correct 

75. (3a.—^Frank Neckwear Co v 
White. 116 SS. 855, 39 GaApp 694 

55 C J p 404 note 44 
mcflcease in naiket prloe 

Buyer’s failure to complain of non¬ 
delivery of suits selected by him fCr 
future shipment did not estop buyer 
to recover damages for difference be¬ 
tween contract and market price on 
date for delivery, where increase in 
market price reUed on had accrued 
on date for delivery—Friedlander v 
Wear-WeU Corp^ 188 RE. 80, 52 Ga. 
App. 285 

78. La.—Lighthouse Trailer Co v 
Foster, App., 88 So 2d 540 

77 Tex.—^Bllls v Quanah (Jotton 
OU Co^ CivApp., 288 RW 86L 

55 C J p 404 note 45 

78. NT—Down^ ▼ Thompson, 6 
Hm 208. 

78 Pa.—Wamw'-Gtodfrey Co v 
Shelnman. 115 A. 671. 278 Fa. 106 
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80u US—Robertson v Garvan, 1>C. 

NT, 270 F 643 
55 C.J p 405 note 49 
AsapUfloatUm of eoatraot 
Buyer accepting goods In excess 
of amount specified in contract in 
effect amplified contract to cover 
them.—Bartolotta v Caivq, 152 A. 
806, 112 Conn. 885 

Ptoduotloa by sellar 
In 8eller*8 action for breach of con¬ 
tract for sale of oil, which obligat¬ 
ed seller to ^p and buyer to take 
fixed number of barrels dally *Yls 
and if produced.'* unless it was made 
to appear affirmatively that buyer 
accepted consistently short shipment 
with knowledge that sufficient oH had 
been produced to comply with the 
contract and had thereby intentional¬ 
ly relinquished a known right, buyer 
by such acceptance of short ship¬ 
ments, did not **walve** the breach.— 
White V Cooper. T6X.CivApp., 145 S 
W 2d 298. error dismissed. Judg¬ 
ment correct. 

BflSot of imJform Sales Act 

(1) Under portion of Uniform Sales 
Act providing that, where there Is a 
deficiency in the q[uantity of goods 
delivered, if the buyer has used or 
disposed of the goods before he 
knows that the seller is not going to 
perform in full, he shall not be lia¬ 
ble for more than the fair value to 
bim of the goods so received, a buy¬ 
er, by merely putting the goods on 
sale, without selling them, has not 
"us^ or disposed" of them within 
the meaning of the statute.—S^irsh- 
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portunity to acquire knowledge,®^ that the quantity 
IS not as stipulated, and fails to give the seller time¬ 
ly notice of such fact,*^ or return the goods with¬ 
in a reasonable time*® On the other hand, \\herc 
the contract is severable, the acceptance and use 
of a part of the goods do not wai\e a deficiency 
on the completion of the contract,*^ but accept¬ 
ance of partial deliveiy under an entire contract, 
or a contract by ^hich the goods are due, in a single 
delivery is a waiver of full performance,*® as far 
as to render the buyer liable for the goods delivered, 
as discussed supra § 168 a, although it does not 
waive his claim for damages for nondelivery of the 
balance ** 

If has been held that a buyer who has deposited 
in escrow the amount of a draft for the purchase 
price does not, by accepting a part of the goods, 
render himself liable for the part not delivered,*^ 
or preclude himself from reco\ering that amount 
of the escrow representing the pnce of the undeliv¬ 
ered part,** e\en if he thereby relegates himself 
to an action against the seller for damages Where 
the seller, after partial delnery, refuses to deliver 
the balance, the acceptance of a partial delnery 
without objection does not waive the breach or es¬ 
top the bu}er to assert a claim for damages there¬ 
for** So, where the seller under a contract to 
fumi^ certain quantities at stated periods fails to 
deliver the stipulated amounts, and the goods can¬ 
not be obtained elsewhere, the buyer, by continuing 
to accept deficient delivenes, does not wai\e his 
right to the full amount contracted for, or preclude 
himself from recovenng damages for the breach 


Conditional acceptance An acceptance of part 
delivery on condition that the balance will bring 
the quantity up to that required by the contract 
will not bind ^e buyer if there is a defiaency®^ 

Payment of price A buyer who gives his note 
for the purchase price, with reasonable opportumty 
to discover a deficiency in the quantity delivered, 
waives the defiaency ®* On the other hand, it has 
been held that mere payment of the price on par¬ 
tial delivery,®* under a contract contemplatmg pay¬ 
ment from time to time as delivenes are made,®^ 
does not wane the buyer’s nght to a delivery of 
the balance or to damages for nondelivery It has 
been held, however, that, where the buyer com- 
plams of a shortage before receiving a bill, and sub¬ 
sequently pays the bill, deducting the amount claim¬ 
ed as damages caused by the shortage, there is a 
wraiver of a condition that all of the goods shall be 
delivered before payment of the pnce ®® Where a 
purchase-money note has, before matunty, passed 
to a bona fide holder, payment of the note by the 
buyer does not waive his right to damages for a 
deficiency in quantity ®* 

§ 181 Quality or Condition of Goods 

A latent defect with reepect to the quality of goods 
•old le a defect which la not known to the buyer and la 
not diaooverable by mere observation 

With respect to the quality or condition of goods 
sold a latent defect is one which is known to the 
seller, but not to the buyer and is not discoverable 
by mere observation ®'^ 


man r Crawford-Plummer Co. 150 
XYS 886. 165 AppDiv 259—55 aj 
p 405 note 49 [c] 

(2) The sections of the Uniform 
Sales Law relating* to bu} er's accept¬ 
ance of goods which pertain more to 
Qualitv than to quantity had no ap¬ 
plication in action to recover balance 
allegedly due on contract for sale 
and delivery of mixed concrete where 
the question involved in the suit was 
as to the quantity of concrete deliv¬ 
ered and there was no complaint as 
to the quality—Knox\ille Sangravel 
Material Co v Dunn. 151 S.W 2d 174, 
25 Tenn.App 98 

81. SC—^Bond Bros. Cash & Deliv¬ 
ery Oroeerv v 01au8sen*s Bakeries, 
191 &JBL 717. 184 SC 95, 118 
675 

56 Cjr p 405 note 60 
Acceptance as rendering buyer liable 
for goods delivered in case of 
Deficiency see supra § 168 a. 

Bxoess see supra S 168 c. 

88. X J —Higbie V Rogers 50 A. 

366. 68 NJEq 868. i 

55 aJ p 405 note 51. I 


83. Ill—Blnner-Wells Co v J P 
Smith Shoe Co. 174 UlJ^pp 261 

84. NT—^Mechlowitz v Krenik. 170 
NTS 928 

55 C J p 405 note 54 

88 . NT—Brady v Cassidy. 89 NE 
814. 146 NY 17 

65 C J p 405 note 55 

88 . Ohio—J R. Thames & Co v 
Miami Valley Lumber Co. 197 NE. 
394 49 Ohio App 496 

56 C J p 405 note 57 

87 Wash.—American Nat. Bank v 
National Bank of Commerce, 232 P 
295 132 Wash. 490 

88 . Wash.—^American Nat. Bank v 
National Bank of Commerce, su¬ 
pra. 

89. Md—Carlin v Blddison. 109 A. 
816, 135 Md. 468. 

90. Md.—Sumwalt Ice, etc., Oo v 
Knickerbocker Ice Co, 77 A. 56. 112 
Md. 487 

91. MicfiL—Duplanty v Stokes. 61 N 
W 1016. 108 MiffiL 680 

98. Ga.—Joyner v Reynolds Bros. 
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Lumber Co. 187 SE. 842, 86 Gte. 
App 694 

TaUuxe to limit quantity 
Landlord executing note for gro¬ 
ceries furnished tenant with knowl¬ 
edge of payee’s breach of agreement 
to limit quantity waived breach.— 
Robertson v Stephenson, Tex.Clv 
App. 28 SW2d 876 

93. NT—BL M Goldstein CO. r 
Royal Embroidery Works, 181 N.T 
S 768 

94. Wis.—Malueg v Hhtten Lumber 
Co. 122 NW 1057. 140 Win SSL 

98. NT—Danoey-Davis Press v 
American Fashion Co.. 197 NTSL 
844.120 Misc. 157 

98. Ohio —Creighton v Comstocl^ 87 
Ohio St. 548 

97 Black LuD 
86 C J p 956 note 88. 

Acceptance of goods as waiving lat¬ 
ent defects see infra S 208 a (1) 
(b) 

'Xatent defect” defined generally see 
26 C J S p 671 notes 70-78. 
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§ 182 -Quality Indefinite 

a. In general 

b Fitness for use intended 
a. In Qeneral 

In the absence of a definite agreement as to the qual¬ 
ity of the goods sold the seller must furnish at least 
goods of a fair average quality and such as are tner- 
chantable. 

Although in the absence of a definite agreement 
3 .S to quality no particular quality will be implied,** 
and the seller is not bound to furnish goods of the 
best quality,** he cannot fulfill his contract by fur¬ 
nishing articles of the poorest quality,^ but must 
at least furnish articles of a fair average quality,* 
and such as are merchantable* If a contract for 
the sale of fruit is silent as to g^des, recognized 
standard grades will be implied,^ and where no 
standard of quality is fixed for a sale of ‘‘branded** 
-potatoes FOB place of deli\er>, the potatoes 
-must be equal to those sold, at that time, in the 
•general locality of that place, as branded potatoes * 
The purchase of an article from a dealer implies 
that It shall be new, and not secondhand or the 
worse for wear,* and, if the goods are to be man- 
-ufactured, sound matenal and good workmanship 
are required.^ 


WTiile the mere fact that the value of tie godds 
is not equal to the price paid is immaterial,* it has 
been held that a bu>er who agrees to pay a sound 
price for an article is entitled to a sound article,* 
and that, if a bu>er inquires the pnce of goods of 
the best quality, and, on being gi\en quotations 
which did not specify the qualit}% orders Ihe goods, 
the sale is of the best quality of that class of 
goods A sale of goods “witii all faults’* covers 

such defects in quality as are not inconsistent 
with the identity of the goods as described A 
sale of goods “as is” means a sale m the condition 
they are when sold.^* 

b fitndss for tJse Intended 

In order to constitute a sufficient delivery of goods 
they must be lit for the purpose which the seller knows 
Is Intended 

Generally, in order to constitute a sufiiaent de- 
In try and bind the bu> er to accept the goods, the> 
must be fit for the purpose w^hich the seller knows 
is intended,^* and the fact that the goods were not 
to be of the best quality does not change the rule.^^ 
The bujer is not released, however, because the 
goods are unfit for the purpose for which the> 
were intended if the quality is specified and the 
goods correspond to such specification,^* or if they 


<2uality of groods 

Abatement of price for defect see 
supra 8 858 

Ascertainment of quality as pre¬ 
requisite to transfer of title see 
infra 8 251 
Defects as ground for 

Rescission see supra 8 100 
Set-off In action for price see 
Infra 8 444 

Warranties see Infra 88 324-881 
Lilaliillty of person supplying per¬ 
sonalty for use of others see 
Negrllflrence 88 98-100 
Recovery hy buyer of price paid 
see infra 8 498 

W ns—^Uloore v Mathieu, CCA. 
Cal, 13 F2d 747, certiorari denied 
Moore & Co v Mathieu 47 SCt. 
242. 278 US 788 71 LEd. 864 
55 C J p 406 note 71. 

99 Okl—Wallace v Clark. 174 P 
557. 74 Okl 208 21 A.LR. 861 
55 C J p 406 note 72 

1 . TjEl —Strahom-Hutton-Bvans Com¬ 
mission Co V Red River Oil Co. 
29 So 265. 104 La. 664 

Old—Wallace v Clark. 174 P 557. 
74 Old. 208 21 A.Ii.R. 861 

2 . Old—Wallace v Clark, supra. 

55 CJ p 406 note 74 

*8. Okl—Wallace v Clark, supra. 

55 O J p 406 note 75 
Express requirement of merchanta^ 
bility see infra 8 188 d. 
implied warranties see infra 88 227. 
829 


4. ND—^Braufman v Bender. 226 
XW 69. 58 XD 165 

5 Vt—^Mlles \ Vermont Pruit Co 
124 A 559. 98 Vt. L 

9. Mich.—Grlebv Cole 27 XW 579. 
60 Mich. 397. 1 Am.S R. 588 

7 Ill—United States Aluminum Co 
> Armac Motor Co. 168 XlLApp 
194. 

8 . Pa.—Shirley v Eeagy. 17 A 607 
126 Pa. 282 
65 C.J p 407 note 82 

9 Iia.—Hudson Co \ Godchaux Oo 
118 So 81 lb6 La. 912 
55 CJ p 407 note 88 

10. Mich—^Philadelphia Whiting: Co 
V Detroit White Lead Works. 24 
XW 881. 58 Mich. 29 

IL Maas.—Whitney v Boardman. 
118 Mass 242 

19. La.—^Illinois Cent. R. Co v Na¬ 
tional Sand & Gravel Co. 136 So 
652 17 LaApp 833 
Tesm is^ implies that the buy¬ 

er is taking: delivery of g:oods in 
some way defective and on the ex- 
oress condition that he must trust 
to his own examination.—Roby Mo¬ 
tors Co V Cade. LaApp, 158 So 840 
Words "as is no xeoourse^” as used 
in memorandum of sale of cases of 
rusty of tomato Juice delivered 

• as is no recourse. ’ were unamblgu- 
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ous and meant that the cans were 
to be delivered as they were at time 
of sale and that bujer would have 
no recourse, and the words *as Is" 
included the contents as well as the 
cans —Garofalo Co v St. Marys 
Packing: Co. 90 XE.2d 292. 839 III 
App 412 

13. La.—Hemenwav Inc., v Roach. 
App. 175 So 892 

55 C J p 407 note 87 
Implied warranties see infra S 823 
Wliere Iheee is complete faUnre of 
mnnhlne to accomplish purpose for 
which it was de8ig:ned there has been 
no delivery of that which was 
boug:ht—^Myers v Land, Ey. 285 S 
W2d 988 

Heattng and vntllatlng system 
Where buyers ordered installation 
of a heating: and ventilating system 
in building but did not specify any 
particular type of unit and had no 
knowledge of ventilating and heating 
systems duty was imposed on seller 
to investigiate and ascertain before 
unit was Installed If unit would 
properly operate under heatlngr con¬ 
ditions of building—Funda-Anstln 
Co v Smith, 106 NTJ3 2d 447 

14. Ga.—Lathrop v Hickson, 67 Ga. 
445 

18 US—Chicago v Greer, HI., 9 
Wall 726 19 LuEd. 769. 

55 C.J p 407 note 90 
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were selected by the buyer himself,or manufac¬ 
tured according to £his design On the other hand, 
the fact that the buyer selected the t^'pe of machme 
that he considered adapted for his purpose, and did 
not rely on the seller’s judgment that die particular 
machine would accomplish such purpose, Tinll not 
render him liable for the price if the machine se¬ 
lected was mechanically imperfect and did not come 
up to the standard of its class An order for a 
secondhand article using the words, ’^as is,” will 
not necessarily preclude the bujer from recovering 
payments made on an article absolutely incapable 
of performing its usual and customary functions 

Duty of buyer to alter conditions Where the 
goods prove tuifit for the mtended use, the buyer 
IS not bound to mstall apparatus that will permit 
the goods to be used as mtended.^<^ 

§ 183. -Quality or Condition Specified 

a. In general 
b Brand 

c. “Good” or “sound” goods 
(L “Merchantable” goods 

a. In General 

There must be substantial compliance with the agree¬ 
ment of the parties as to the quality or condition of the 
goods sold, and If there Is a material departure from the 
requirement of the contract the buyer Is not bound to ac¬ 
cept the goods. 

If there is a specific agreement as to quality of 


the goods sold no additional condition will be im- 
plied,2i or read into the contract by construc- 
tion,22 although governmental regulations as to 
quality, existing at the time the contract was made, 
are impliedly a part thereof 28 There must be sub¬ 
stantial compliance with the agreement as to the 
quality or condition of the goods,24 including meth¬ 
ods of packing28 and requirements as to furnishing 
certificates as to quality,2<^ and if there is a mate¬ 
rial departure from the requirement of the contract 
the buyer is not bound to accept the goods 27 So, 
where the seller had issued circulars stating that he 
was the sales agent of a fruit growers’ union, and 
that such union controlled most of the supply m 
the vicimty of the seller’s place of busmess, the 
buyer is entitled to rely on such statement and is 
not bound to accept fnut grown clsewhere.28 
Failure to comply with the contract is not excused 
by the fact that the goods delivered or tendered are 
of a better quality than those contracted for,28 or 
that the cost to the buyer of makmg a defective ar¬ 
ticle suffiaent would be comparatively small 20 

Where secondhand machinery is knowingly pur¬ 
chased, a provision that it shall be first-class means 
only that the madunery shall be m a first-class con¬ 
dition as secondhand machinery,2i but if goods of 
a particular quality are contracted for, it is not 
suffiaent that the goods delivered are merchanta- 
ble,22 and an agreement for the best quality is not 
comphed with by furnishing goods of an average 


la. Wls.—Barnes v Stacy» 48 NW 
58, 79 Wis. 65 

17 X" T —^Provenzano v. Thayer 

Mfff Co, 9 Paly 90 

Pa.—llcZnnes v Bittenhouse, 16 A. 
818 

18. Mo—Morton Electric Co v 
Schramm, App, 277 SW 868 

19. Fa.—Savaae v Z. S. Vertner Mo¬ 
tor Sales Co. 8 Pa.Di8t. & Co 505 

55 C J p 407 note 94 

20 NT—Heron v Pavis, 16 NT 
Super 836 

55 C J p 407 note 95 

21 NT—Atlanta Miach. Works v 
Felthousen, 160 NTS 29. 174 App 
-Div 65 

55 CJ p 407 note 96 

22. US—Griffin Mf«r Co t Boom 
Boiler Sk Welding Go, CCA^Ohlo, 
90 7 2d 209, certiorari denied 58 S. 
Ct. 143, 802 US 741, 82 LuEd. 
573. 

Cal—0*Ha3re v Faaooeik Pairlea, 79 
P2d 488. 26 C;aLApp2d 845 

55 CJ p 407 note 97 

23. Mo—Anchor Serum Co v Bea, 
82 SW2d 587. 826 Mo 811. 

24. US—National Surety Co v 
Bussell, GCLAInd., 66 F2d 104. 


Cal —Starr Piano Co v Martin, 7 P 
2d 883, 119 Cal App 642 

Fla.—^Vaughn-Griffin Packing Co v 
Fisher 193 So 553, 141 Fla. 428 

Idaho —^Baker v J C Watson Co, 

I 134 P2d 618, 64 Idaho 578 

Ky—^International Harvester Co of 
America v Bean, 169 S W 549. 159 
Ky 842 

Mass—^Belt Bros. ▼ Irving Tanning 
Co, 58 NR2d 702, 815 Mass 561 

NC—McConnell v Jones, 44 S.S.2d 
876 228 NC 218 

Wash.—National Grocery Co v 
Pratt-IiOur Preserving Co, 17 P2d 
61, 170 Wash. 575 

Wyo—^Teton Auto Co v Northwest¬ 
ern Pure Bred Sow Co, 49 P 2d 648, 
48 Wyo 478 

55 C J p 408 note 4 

Bight to reject all where part Is de- 
fecti\ e see Infiiw i 184 h. 

25 Ohio —Stevens v iPlncoffS, 9 
Ohio Pea, Beprint, 479, 14 CinaL. 
Bui 110 

56 CJ p 410 note 5. 

28. NT—mnd V. WUUch, 216 NT 
S 155, 127 Misc. 856 

55 C J p 410 note 6 

27 Cal-—Barnhart Aircraft v Pres¬ 
ton. 297 P 20, 212 CaL 19-^tler 


V Kuster, 288 P 795, 106 Cal App 
114 

Colo —Myers v Anderson, 56 P 2d 87, 
98 Colo 894 

Minn.—Cafiferty v Klatt, 179 NW 
1002, 147 Minn 245 

Neb—Btarz Brewing Co v Brown, 
47 NW 2d 407 154 Neb 204—Inter¬ 
national Milling Co V Stamm, 286 
NW 146, 121 Neb 48 

Tex.—Anderson v Hall, Civ App, IST" 
S W 2d 854, error dismissed. 

55 C J p 410 note 7 

Obligation of buyer to accept goods- 
generally see infra 8S 318-821 

Time for rejection see infra 8 184 

TVaiver of defects by acceptance see- 
Infira 8 208 

28. Mo—Woldert Grocery Co v:. 
PUlman, 176 SW 467, 191 Mo App. 
15 

29 Mo —J^erkinson v Fehllg, 21 Ho 
App 827 

NH.—Newmarket Iron Foundry v 
Harvey, 28 NH. 895 

80 IlL—M. K. Smith Corn, v Bails, 
168 NE. 548. 828 HI. 152 

31. Ark.—Tellow Jacket Min. Go v 
Tegarden, 149 S.W 518, 104 Ark. 
578 

82. Idaho—^Peck v Nlzon, 277 P. 
1112, 47 Idaho 675 
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quality If the goods are bought for resale the 
buyer cannot repudiate the contract without proof 
of their unsalability by a bona fide effort to resell 
to the trade, even though it was the custom of the 
seller to take back unsalable goods,^^ and a refusal 
to accept goods on the ground that dead stock was 
included is not justified where all of the stock was 
sold within a few months after such refusal If 
the buyer has sold the goods to a customer, he is 
not bound, after their rejection by such customer, 
to resell or attempt to resell them to other cus¬ 
tomers 

The seller cannot be reqmred to furnish goods of 
any quality except that specified,^? and if the buyer 
is given the right of selection wnthin certain limits 
as to quality, a selection must be made within such 
limits 

A contract for the sale of a machine fit for use 
is not satisfied by delivery m parts,*® or if it is not 
at the time of delivery fuUy equipped to do the work 
for which It was mtended,^® unless it appears that 
the seller followed his usual practice and that the 
contract was substantially complied with^i A sale 


of lumber of different dimensions "to be delivered 
assorted m lengths” requires the seller to assort 
the lumber m makii^ delivery^ On the other 
hand, a sale of a crop of raisins to be cured and 
delivered at the packing house does not require 
that the raisins should be cured before being brought 
to the packing house, but is complied w^ith if they 
are properly cured and packed after am\*ing 
there.^* W^ere a contract for shipment of lumber 
from time to time is not an installment contract, the 
fact that the percentage of goods agreed on is not 
maintained m a particular shipment is not a breach 
of contract where the seller is ready, able, and 
willing to ship the stipulated percentages A con¬ 
tract to deli\er an engme of a specified horse power 
IS not satisfied b> dehvery of an engme of less horse 
power,^* although it has been held that failure to 
furnish an engine of the stipulated horse power 
w*ill not entirel> defeat recovery of the pnce m the 
absence of an\ showing that the engine ddivered 
was incapable of performing the service required.^® 

Conformity to model or specification There must 
be a substantial compliance with a contract provid- 


Wls.—^McDonald v Gardner. 18 NW 
<89. 66 Wie. 86 

38. Va.—SSastern Ice Oo ▼ King. 9 
SR 606, 86 Va. 97 

34. Ala.—Chattanooga Baheiy Co v 
S. Hamilton Co, 128 So 116, 28 
Ala.App 607 

35 Wash.—Wares v Washington 
Grocery Co, 288 P 911, 186 Wash. 
53 

36. Pa.—Irwin Gas Coal Co. v Lo¬ 
gan Coal Co, 118 A. 667, 270 Fa. 
448 

37 US—LeRoy Dyal Co v Allen, 
CC.A.SC., 161 F2d 162—American 
Weekly v Houston Printing Corp. 
CCJLTez.. 134 F2d 447, rehearing 
dexiled 186 F 2d 783 
Cal —Carstens Packing <Co v Wller, 
51 P 2d 161, 10 Cal App 2d 48 
La.—Chickasaw Wood Products Co 
r Vail-Donaldson Co., 183 So 680, 
19 LaApp 815 

Mass—Connor Electric Co v West- 
inghouse Electric & Mfg Co., 174 
NR 916, 274 Mass. 611 
NT—Weinstein v Garcia, 297 NT 
S 48, 251 AppDiv 868, afUrmed 
Cities Service Asphalt Products Co 
V Garda, 14 NR2d 200, 277 NT 
642 

Old—Concho Sand 6b Gravel Co v 
Thomson. 78 P 2d 489, 181 OkL 808 
Wash.—'Valley lYult Co v U S. Fi¬ 
delity & Guaranty Co., 296 D? 557, 
161 Wash. 166 
55 C.J p 411 note 14. 

Boyers of pears of «*daafc green” 
color were not entitled to reject pears 


on ground they were off color from 
bright green—^Padfic Fruit & Pro¬ 
duce Co V Fishman, 285 NW 805, 
268 Mich. 675 
Bnpertoiental dovioe 

Where potato washer installed by 
plaintiff for defendants was an ex¬ 
perimental device the parties in 
making defendant’s liability to pay 
conditional on proper performance by 
washer would not be deemed to have 
contemplated same degree of per¬ 
formance as if a widely used stand¬ 
ard machine were involved.—Innes 
Food Equipment Co v Sanguinetti 
Fruit Co., 192 P 2d 83, 85 CaLApp 2d 
140 
mwiv 

Under contract for sale and pur¬ 
chase of grade A milk produced by 
sellers, they were not required to 
produce grade A raw milk, but only 
grade A pasteurized milk, in view of 
statutory provisions.—O'Hare v Pea¬ 
cock Dairies, 110 P 2d 90, 42 Cal.App 
2d 788—O’Hare v Peacock Dairies, 79 
P2d 488, 26 CaLApp2d 845, follow¬ 
ed in 79 P 2d 448, 26 Cal App 3d 758, 
motion denied 82 P2d 1112, 28 CaL 
App 2d 562 

<Vew” article 

Where buyer ordered **new” auto¬ 
mobile inner tubes from manufactur¬ 
er, and tubes shipped by the manu¬ 
facturer were unused, but the major 
part of them had the factory brand 
erased and some had been patched up 
to cover factory defects, the tubes 
were '*new** tubes although not of 
first line or quality—Baum v Segal, 
DONJ. 89 FSupp 716. 
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Oost of operation of maohine 
A provision of contract for instal¬ 
lation of potato washer making buy¬ 
ers’ liability contingent on the in¬ 
stallation working properly did not 
necessarily require that cost of op¬ 
eration be less than by hand wash¬ 
ing—Innes Food Equipment Co v 
Sanguinetti Fruit Go., 192 P8d 88 
85 CaLApp 2d 140 

38. Vt.—Groot T Story, 41 VL 688 

89 Mich.—Wood Mowing, etc. 

Mach. Co. V Gaertner, 80 NW 106, 
68 Mich. 520 

49 Iowa.—Inman Mfg Co v Amer¬ 
ican Cereal Co, 100 N.W 860, 124 
Iowa 787 

4L Mich.—Allington, etc, Mfg Oo 
V Detroit Reduction Co., 95 NW 
562, 188 MiOh. 427 
55 ClJ p 412 note 23. 

48. Wls.—Hoffman v King, 17 N W 
136, 58 Wls. 314. 

48. CaL—Hewes v Germain Fruit 
Co, 39 P 853, 106 Cal 44L 

44i Mich.—Amos v Walter N Eel- 
ley Go., 215 NW 897, 240 Mich. 
257 

45. Mass.—Saco Brick CO v J IP 
Eustis Mfg Co, 98 NJB. 629, 207 
Mass. 812. 

46. Tex.—Oil Well Supply Co ▼ 
Texanna Production Co, CivApp., 
265 SW 208 
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mg that an arbde to be manufactured shall conform 
to a moddy bluepnnt, or to speafications If a 
madune is manufactured substantially in conform¬ 
ity with a model, as required by the contract, the 
sdler IS not responsible for its operation 

CoHstrucHon according to mercantile usage The 
designation of quahty will be construed as it is 
generally understood among dealers in goods form¬ 
ing the subject matter of the contract,^^ unless qual¬ 
ified by conditions indicating that a different mean¬ 
ing was intended.^^ 

Offer of seller to remedy defects Where an ap- 
phance d^ not function properly and the seller 
offers to remedy the defect, the btyer is not justified 
m rejecting the appliance or m imposing unreason¬ 
able demands on the seller as a condition of accept- 
ance.®! 

b. Brand 

Whert tli« artlda sold It dtalgntted by a particular 
brand tha buyar la not bound to aeeapt an artlda of any 
othar brand 

If the arbde sold is designated by a parbcular 
brand the buyer is not bound to receive an arbde of 
any other brand,®® even if of supenor quality,®® and 
the obligabon of the seller is fulfilled if he dehvers 
the goods Icnown by the designated brand,®® al¬ 
though they are not m fact of good qualify,®® and 
irrespective of their merits with respect to other 
brands of the same type ®® A contract for the sale 
of a brand made by a designated company has been 
held sabsfied by a tender of goods of ^e quahty 
^ecified, made by such company, although the con- 
tamers bore the labd of a subsidiary company ®7 
Where the contract is to ddiver goo^ "equal to*^ 


a speafied brand, the seller is bound to ddiver 
goods of that brand if none other will equal them,®® 
but if the standard goods or any other variety is 
considered m the trade to be equal to the designated 
brand, the sdler may deliver them ®® 

Mistake tn designation Where goods sold are 
designated as of a parbcular brand, and m fact 
there is no such brand known to the trade, the con¬ 
tract is satisfied by the ddivery of goods branded 
with the name of a concern which mdudes names 
specified in the designated brand, where it is ob¬ 
vious that the other brand actually m existence is 
the one mtended ®® 

e. *‘Oood" or "Sound" Qooda 

There mutt be a eubetantlal compliance with a con¬ 
tract to deliver the aubjeot of the tale In a '^ood,*' 
''healthy,** or "eound** condition. 

There must be a substantial compliance with a 
contract to deliver the subject of the sale m a 
"good,” "healthy,” or "sound” condibon.®^ A des- 
ignabon of the arbde as "good” means that it shall 
be of average medium qualify,®® as known to the 
trade,®® and smtable for the purpose for which it 
IS intended,®® and does not imply any absolute qual¬ 
ify but only that the arbde diall be gx>od of its 
kmd.®® An agreement that tobacco to be used for 
the purpose of manufacture at a distant pomt shall 
be m "sound order” means such order as will, with 
ordinary care, msure its sound condibon on amval 
at the place of destmabon.®® 

d. "Mdrdiaatable” Goods 

Where a seller contreote to deliver merohentable 
goods and he delivers goods which are not merchantable 
the buyer Is under no obligation to aecept them 


417. Wash.—Globe ICfs Go v. l>iir- 
land. 275 P 705. 151 Wash. 24S 
55 aj. p 411 note 16 
Sale by sample see Infra f 187. 
CtaUMtscy Msmorisl 
Pact that picture was to be used 
as model in carvlnr cemetery me¬ 
morial did not necessarily indicate 
that parUes Intended stone caxvlns 
should be an exact reproduction, but 
degree of resemblance that was to be 
produced in stone depended on stand¬ 
ard or quality of work Intended by 
partiea—^Bovello v Falvey Granite 
Co. DCUunJUip. 71 A.2d 5S6 
48m XTS—Whitcomb ▼ Shulta NT, 
215 F 75.1S1GGJLS8S 
40m GsL—Gibbs V. Hersman, 289 P. 

250, 78 CaLApp. 782 
55 CJ p 411 note 18 
Construction according to mercantile 
usage generally see supra | 71 
BOl lia.—Standard Cotton Seed OH 
Co V Excelsior Refining Co, 17. 


So 808. 47 liaJbm. 781, 49 Am.SJEL 
886 

65 C J p 411 note 19 

61. La.—Radio Shoppe v Thompson. 
128 So. 909, 10 LaJ^p. 742 

88m NY—ODonohue v Leggett, 81 
NE. 269. 184 NT 40 

66 CJ p 412 note 80 

68. Tex.—Markham Warehouse, eta, 
Co ▼. Plotner, dvApp. 140 SW 
856 

64. NT—Weinstein ▼. Garda. 297 
NTS 48. 251 AppDiv 868. af¬ 
firmed Cities Service Asphalt Prod¬ 
ucts Co V Garcia, 14 NE2d 200, 
277 NT 642 

65 CJ p 412 note 82. 

66. Masa—Gossler ▼. Eagle Sugar 
Refinery, 108 Mass. 881. 

68. Mo—Lindsborg icniing, eta, Co 
V Bansero, 174 SW 459, 189 Mo 
App 154 

NT.—Bede v Sheldon, 48 NT 866 
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67. N.T —Coff-Garrod Cbt v Dod- 
weU, 170 NT & 615 

68: Mo—Cope t CL B. Thurston Co, 
127 SW 897, 147 MoJLpp 684 

68. Mo —Cope V CL E. Thurston 
Co, supra. 

6a NT.r-iP011en v. Le Roy, 80 NT. 
549 

56 CLJ p 412 note 40 

61. Tex.—Alsworth v Reppert, Civ. 

App, 167 SW 1098 
56 CU p 412 note 41. 

68. Vt—Goss V Turner, 21 Vt. 487 
ea IlL—Boakowitz v. Baker, 74 Bl. 
264. 

64, IT S.—Reynolds v Palmer, CLCLN 
C, 21 F. 488—Peck v U S, 14 Ct. 
CL 84, modified on other grounds 
102 ns 64, 26LuEd. 46 

6a VL—Wallace ▼. Stone, 88 Ft 607. 

6a US—Reynolds v. Palmer, CC. 
NC, 21F 488. 
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Where a seller contracts to deliver merchantable 
goods and dehvers goods which are not mer¬ 
chantable, the buyer is not bound to accept them 
^'Merchantable,” as used m a contract of sale, is a 
relative term, to be defined m the hght of the sub¬ 
ject matter and the surrounding arcumstances 
The word "merchantable” ordinarily, and i\here un¬ 
qualified m any way, requires that the article shall 
be of quality sudi as is generally sold in the mar¬ 
ket,®* or that IS salable on the ma^-ket,^® at the 
ordinary or average market pnce,*^! and suitable for 
the purpose for which it is mtended,^® or for the 
particular uses to which the particular goods are 
put,^® although not of the best quahty.?® 

In what market salable The mere fact that goods 
are to be delivered at a certam place does not re¬ 
quire them to be merchantable there, m the absence 
of a stipulation to that effect,^® and it has been 
held that a sale of %est merchantable” com requires 
delivery of the best grade of com generally or 
usually dealt with in the markets of the country, and 
not merely m the markets in the immediate vicinity 
of the place of dehvery^® On the other hand, it 
has been held that, under a contract to deliver 
merchantable lumber at a specified place, the usage 
of the trade at that place may be resorted to in or¬ 
der to determine what is merchantable lumbcrJ^ 

§ 184. —~ Rejection or Acceptance 
a. In general 


§§ 183-184 

b Pkrt of goods defectne; entire or 
severable contracts 

a. Zh Ctenaral 

Wher» goods sro to be of s specified quality and are 
defective, the buyer must rotum or offer to return them 
within a reasonable time or notify the eeller that he re¬ 
jects them 

If the goods are to be of a specified quality, and 
are defective, it is the duty of the bu>er to return 
or offer to return them within a reasonable time,^® 
or notify the seller that he rejects them ,7* and if 
he offers to return them, his subsequent retention 
of the goods subject to the seller’s orders is not 
an acceptance ®® The buyer is entitled to a rea¬ 
sonable time to discover the defects®^ and to learn 
what are his rights m the premises®® The bu^er 
has no right of rejection for defects of quahty 
or condition at the destination point where the 
contract provides that no right of rejection exists 
and that tiie only recourse is for damages if tiie 
goods do not meet the specifications of the contract 
when shipped.®® 

b. Part of Goods Defectfve; Entixe or Severa- 

Ue Oontracfcs 

Where the contract of eale la entire and a material 
part Of the goods sold does not fulfill its requirements, the 
buyer may reject all of the goods; but where the contract 
ie severable the buyer may acc^ such of the goods as 
comply with the oontraet. 

Where the contract of sale is entire, and part of 
the goods sold does not fulfill its requirements, the 
buyer may reject all,®® if he acts within a reasonable 


67. Ey—Thomas v Carpenter. 12 
EyOp 44S 

implied contract that goods shall be 
merchantable see supra i 182 a. 

implied warranties as to merchantar 
blllty see infra 8I 887, 889 

Obligation of buyer to accept goods 
generally see infra 9S 218-221 

6& IT S —^Mathieu V Moore, D C GaL, 
4 F2d 251. affirmed. CCA., 18 F 
2d 747, certiorari denied 47 SOt 
842, 278 US 788, 71 JjJML 864 

Del—Darby v Hall, 60 A. 64, 19 Del 
25 

^Merchantable** defined generally see 
57 CJS p 1065 note 77 et seq. 

69 Kan.—any ▼. Wichita Natural 
Gas Co, 161 P 649, 99 Khn. 286 

55 aj p 418 note 60 

7a Dd—Darby v Hail, 50 A. 64, 
19 DeL 25 

85CJ. p418note51. 

71. Idaho—^Trego ▼. Arava 116 P 
119, 20 Idaho 88, 85 
1021 

55 CJ p 418 note 52 

7a Kan.—BOy ▼ Wichita Natural 
Gas Oo. 161 iP 649, 99 Kan. 226. 

65 OJ p 418 note 68. 


7a Ohio—Cullen v Blnun, 87 Ohio 
St 286 

7a Neb—Goldmark ▼ Simon Broa 
Co. 194 NW. 686, 110 Neb 614 
55 G J p 418 note 55 
7a US—Mathieu v. Moore. DC 
Cal. 4 F2d 251, alarmed, CCLA. 
18 F2d 747. certiorari denied 47 
set 242, 278 US 788, 71 L.Ed. 
864 

55 C J p 418 note 57 
7a Mo—Fonts v. MeVean, 217 SW 
1000. 202 MO.APP. 877 
77 Va.—Ragland v. Butler, 18 
Gratt 828 

7a Ky.—Taylor v Eblinger Shoe 
Mfg Go. 267 SW 7, 201 Ky 419 
65 C J p 418 note 62 
Acceptance generally see infra 98 
8l8-dS8 

Rejection and notice thereof after 
inspection see infra 8 194 
Rejection of goods sold by sample 
see infira 8 187 b <1) 

Rescission by buyer for defects in 
quality see supra 8 100 
Waiver of defects by acceptance of 
goods see infra 8 208 
7a DC.—Harrlman v Richardson, 
278 F. 762. 51 AppJ>G. 24. 
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sa Ky—Taylor v Eblinger Shoe 
Mfg Co, 267 aw 7, 201 ISy 419. 

81. Mich.—Philadelphia Whiting Oo- 
V Detroit White Liead Work% 24 
NW 881, 58 Mich. 29 
sa NY.—Norton v Dreyfnas, 12 N. 

E. 428, 106 N.T 90 
sa us—Lu Glllarde Go ▼. Joseiffi 
Martinelli ft Co, CCULMass., 168 
F 2d 276, amended on other grounds 
169 F 2d 60. certiorari denied 69 S 
Gt 287. 835 UR 885, 98 L.Ed. 424 
^I^Bdeir "nOUaa aeoeptanee flaal** 
ooBfaeaet seller Is liable for brea<di 
of apeoifleations of contract buyer 
has no recourse for defects of quali¬ 
ty or condition at destination point 
and there can be no rejection.—D. 
Glllarde Co. v Joseph Martinelli ft 
Co., supra. 

84. OKI—United iron Works Oo v. 
Etonzyetta Coal, etc., Co., 162 P. 
209, 62 Old 99. 

55 C J p 414 note 76 
Construction of contract as entire or 
severable see supra 8 77 
Sale by sample see infra 8 187 b (2) 
Waiver or estoppel as to defects by 
acceptance of part of goods see in¬ 
fra 8 208 b. 
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time after discovering that there has not been a 
compliance vrith the contract,^^ although this rule 
does not apply where the defects are in an immate¬ 
rial part of die goods Wliere part of a carload 
of goods IS not up to grade, the bujer is not bound 
to unload the car at his own expense and accept 
that part which complies with the contract On 
the other hand, the buyer under an entire contract 
cannot accept part of the goods and reject the bal¬ 
ance because of their noncompliance with the re¬ 
quirements of the contract,^^ although this rule does 
not apply where the buyer reports to the seller that 
a part of the goods are damaged, and, at the letter’s 
request, returns them on his promise to replace 

t1i#tn_ 8S 

If the contract is severable, the buyer may accept 
sudi of the goods as comply with the contract and 
reject sudi goods as do not comply,^ but he is not 
justified in rejecting all of the goods because some 
of them are defective.^^ In any event the buyer is 
liable for the price of such part as he accepts.^^ 

Rcpiacement of defective goods WHiere a part 
of the goods is rejected because defective, the seller, 
if he acquiesces in the rejection, has the nght to 
rqilace the goods, with others conforming to the 
contract,^^ if he can do so within the time limited 
for deliveiy*^ 

Effect of Uniform Sales Act Under the Uniform 
Sales Act § 44 subd. 3, where the seller dehvers 
the goods he contracted to sell, mixed with goods 
of a dififerent description not included in the con¬ 


tract, the bu>er may acc^t the goods which con¬ 
form to the contract and reject the rest, or he ma> 
reject the whole The statute has been held ap¬ 
plicable to installment contracts as well as to single 
mixed delivenes •• 

§ 185. Existence and Cause of Defects 

The defaota In the goods must exist at the time of the 
tale In order to be available to the buyer 

In order to be available to the buyer, the defects 
must exist at the time of the sale The buyer ma> 
not complam of a defect due to the maimer of use 
by him,^S or to his failure to take proper care of 
the goods,^^ or where the ineffiaen^ of the article 
IS due to a number of contributing causes of which 
the defect m the article itself is but one.^ If the 
defect m, or ineffiaency of, a machme or medianical 
appliance is due to defective material fumiriied by 
the bu>er,2 or to certain causes beyond the control 
of the seller, but whidi could be obviated by the 
buyer,^ the sdler is not liable. Likewise the buyer 
caimot take advantage of a failure of machmery or 
appliances to meet the contract reqmrements, due to 
the manner in which it was installed by him.^ 

I 186. -Liability for Defects; Caveat 

Bmptor 

In the ebeenoe of fraud, on a sale of goods without 
warranty or particular agreement as to quality the seller 
Is not answerable fOr defects. 

In the absence of fraud, on a sale of goods with¬ 
out warranty or particular agreement as to quality 


88. Sy—Fonr ▼ Rodgers, 2 SW. 

S4a 84 Ey S58, 8 KyL 504 
Ma—Aitcla Lumber, eta, Co v Hen- ' 
ry Quellmals Lumber, eta, Co, 252[ 
SW. 96L 

aa Fa.—aicHSury v Bollfant, 66 A. 

226. 207 Fa. 16 
56 OJ. p 414 note 7a 


Obligation to pay price generally see 
^Infra li 229-285 

9£ HT—Fortfollo v Bnbln, 187 37 
T S 802, 190 App Dlv 816. affirmed 
186 HEL 84S, 288 37T 488 
Right to repair or replace goods sold 
on trial or approval soo infra 8 
201 


8V. JXL —Uonarch Lumber Co v 
H ae kell, eta. Car Go, 178 HLApp* 
874 

88. Arlc.—Wooten v. Ba!n-Adams 
Co. 280 SW 184, 140 AriL 40a 
55 GLJ p 414 note 74 
Acceptance of part as waiver of de¬ 
fects see infra 8 208 b 
Effect of acceptance of part of goods 
generally aee infra i 220. 

88u Ta.—Lambom v. Brlatol Gro¬ 
cery Co., 124 SLBL 184, 140 Va. 77. 
9a K.T—Fortfolio v. Rabbi, 185 K 
XL 848. 288 NT 488. 

55 OJ p 414 note 76. 

9L TSz.—Bland, eta. Lumber Ca v. 
fl ca nl e n, Civ.App, 101 S.W. 401. 

98. NCL—Ifaney v. Greenwood, 109 
SLBL 680, 188 N.a 57a 
65 CU. p 414 note 7a 


Bemedying defeots ia refrigeration 

Sailor of guaranteed refrigeration 
syetem for apartment houaa by rem¬ 
edying defects claimed by bnUdlng 
owner, performed contract and earn¬ 
ed agraed contract price—3Caaters v 
Hultln, 290 F. 090, 158 Wash. 204 


▼endor of autoonobUe had duty to 
ooxreot existing short olrouit in wir¬ 
ing; not discoverable by pundiaserw— 


r ie V. Ronaaeau, 4 LaJIpp. 49. 

trs—Reed&Frlnoeaczg Co. v 
' Lear. Ino, D CMlch., 78 FSixpp 
894, affirmed, GJL, 174 F2d 208 
65 CJL p 414 note 80 


aa NT.r-Portfollo V. Rubbi, 185 N 
B. 848. 288 N.T. 48a 
55 OLJ. p 415 note 81. 

9a UB —CsarnlhowRlonda Oo. v. 
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West Market Grocery Co., CCJL 
NT., 21 F2d 809, oertlorari de¬ 
nied 48 set. 118, 876 US. 558, 72 
L.Bd. 425 

97. Cal—Trlllro v. Bevtlacqua 202 
P 921. 55 CalJkpp. 147. 

55 CLJ. p 415 note 82 
9a Wla—Milwaukee BoUer Oo v 
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the seller is not cinswerable for defects ^ and the 
rule of caveat emptor applies m all its force,^ es¬ 
pecially where the buyer accepts the goods after 
inspection or an opportunity therefor ^ Where the 
sale IS by the manufacturer of the goods, however, 
the rule is in some jurisdictions more stnct and he 
is held hable for defects,^ and it has been held that 
the seller may be liable for his negligence m the 
sdection of an article dehvered, even though there 
IS no imphed warranty ^ 

§ 187. -Sale by Sample 

a. In general 
b Rights of parties 

a. In General 

In order to constitute a sale by sample It must appear 
that the parties contracted solely with reference to the 
sample, with the understanding that the bulk was like It. 

In order to constitute a sale by sample it must ap¬ 
pear that the parties contracted solely with reference 
to the san^ile, with the understanding that the bulk 
was hke it,^® and whenever the designation of the 


quahly is by reference to a sample, the sale is by 
sample.^^ Whether a sale is by sample is deter- 
mmed by the mtent of the parties as shown by the 
terms of the contract and the circumstances sur¬ 
rounding the transaction.^^ The mere exhibition of 
a sample by the seller, in the absence of any diowing 
that it was an inducement of the sale or formed the 
sole basis thereof, does not amount to sudi a desig¬ 
nation of quality as to constitute a sale by sample,^* 
especially when the quality of the article to be 
furmAed is expressly described in the contract 
^without reference to the sample,^^ or the parties 
agree that the goods ordered shall differ from the 
sample in some important particular and a sale 
by sample cannot be implied where the seller told 
the buyer urhen the latter took a sample of the goods 
that he did not sell 1^ sample.^* 

A contract of sale whidb points out a known and 
ascertainable standard by whidi to judge the quality 
of the goods is, for all prachcal purposes, a sale by 
sample,even though the standard is not present 
at the tune of sale, or even m existence.^^ So, it 
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has been held that a sale is none the less erne by 
sample because the sample was dehvered to the 
buyer some time before the sale and was m his pos¬ 
session at that time,^* or because the buyer tested 
the correctness of the sample by taking a second 
sample.^^ A second sale of the same article may 
be a sale by sample although the only sample ex¬ 
hibited was m connection with the first sale.^^ 
Where a second sale is procured on the representa¬ 
tion that the article is the same as that previously 
demonstrated on the pnor sale the second sale is by 
sample.** 

Examination of goods or opportunity therefor 
As a circumstance tending to show a sale by sample, 
the fact that an examination of the goods in bulk 
was mconvement or impossible may be considered.** 
A sale is not ordinarily by sample where the buyer 
exammes,*^ or is given full opportunity to ex- 
amme,** the goods in bulk, even if an examination 
IS inconvenient or diflicult,** or where it is expressly 
stated that the sale must be on examination *7 On 
the other hand, it has been held that, because of 
the hmited opportumties for examination, every 
sale of baled cotton is a sale by san^le,** although 
the buyer personally examines the cotton by takii^ 
samples from all or a large number of the bales ** 
So it has been held that there is a sale by sample 
where, after examination of the goods by the buyer’s 
representative was radiated, a contract was made 
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on the express basis of a sample shown him several 
days previously 

b. of Parties 

(1) In general 

(2) Part of goods defective 

(3) Inspection to determme conformity 

to sample 

(1) In General 

On a sale by sample the seller must deliver goods 
which oorrespond to the sample. 

The doctrme of caveat emptor does not apply to 
sales by sample,** and on such a sale the obliga¬ 
tion rests on the seller to dehver goods correspond¬ 
ing to the sample,** and there is a breach of contract 
on his part if they do not so correspond,** at least 
in every material respect,*^ even though he was 
Ignorant of the defects,** or dehvered an article 
of better quality than the sample** Such breach 
entitles the buyer to t^ject the goods*^ and relieves 
him from liability for t^ price if he returns them,** 
but he must give notice of such rejection withm a 
reasonable time.** By sudi rejection the buyer 
neither resemds the contract nor waives the right 
to damages for breadi thereof.** 

If the goods conform to the sample, the buyer is 
bound to accept them,*^ even thot^ they are un- 
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suitable for the purpose intended If the contract 
provides that the goods are ^'subject to return if 
rejected,” and the seller knows that they are for a 
customer of the buyer, the nght to return does not 
depend on whether the goods are up to sample, but 
whether or not they are accepted by the customer 
and the fact that the buyer shipped them to his 
customer without inspection is immaterial 

Approval of sample. If the sale is subject to the 
buyer’s approval of a sample submitted, there is no 
obligation on the part of the seller to dehver any 
goods before approval of the sample.^5 

Sample furnished by state official In sales by 
samples prepared by a state inspector, his agen^- 
in preparing them is as much m behalf of the buyer 
as the seller and neither has any nght of redress 
against the other for any mistake as to condition or 
quahly if, with mutual knowledge and good faith, 
^ey buy and sell on the credit of such samples 

Sample to he selected by third person Under a 
contract for the sale of merchandise of the quality 
of a sample to be selected by a third person, the 
seller is hable only m case of fraud, where a sample 
of infenor qualify is accepted.^8 

Where goods are sold both by sample and descrip¬ 
tion or representation^ they must not only conform 
to the sample, but be of the kind desenbed or repre¬ 
sented,^* and if the sample is an mutation, not dis¬ 
coverable by mere inspection, it does not follow that 
the bulk may also be an mutation of what the con¬ 
tract calls for ** 

Right of seller to remedy defects In the absence 
of contract or trade custom, the seller is not entitled 


to replace the goods or to in^ that the buyer take 
the goods with an allowance for defects 

(2) Part of Goods Defective 

On a Mle by sampla th« buyor may return the part 
of the goods which la defective and retain the remainder 
where the contract la divisible or the buyer reserves the 
right to return all or a part of tha goods. 

On a sale by sample the buyer may return the 
part of the goods which is defective and retain the 
remainder where the contract is divisible** or the 
buyer reserves the right toi return all or a part 
of the goods ** W’here the contract is entire, and 
part of the goods is not up to sample, the buyer 
cannot accept a part and reject the balance because 
not corre^nding to the sample.*^ 

(3) Inspection to Detenmne Conformity to 

Sample 

On a sale by sample the buyer has the right to In¬ 
spect the goods to ascertain whether they conform to 
the sample 

On a sale by sample, for the purpose of deter¬ 
mining whether the goods conform to the sample the 
buyer has the right, sometimes under tseprtss statu¬ 
tory provisions, to an inspection and examination of 
the goods m bulk,** unless sudi nght is waived.** 
Such right is not infringed the seller’s flipping 
the goods m his own mme with draft attached 
to the bill of lading.** The rule does not apply 
where goods are delivered to a carrier chosen ty 
the buyer, and are lost while in the earner’s pos¬ 
session.** If the contract gives the buyer the nght 
to inspect, sudh rig^t must be exerased m good 
faith.** A buyer of several lots of goods on sample 
has no nght, based on facts which were disclosed 
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by his inspection of previous shipments, to assume 
t^t all remaining delivenes would also ht defective 
and to reject them without inspectioiL^o 

Time and place for inspection. The inspection 
should be ma^ within a reasonable time.^ Where 
the goods are dehvered to a earner to be transported 
to the buyer, the place of mspection is the pomt of 
destination,^^ and such inspection may be made be¬ 
fore payment of the draft attached to the bill of lad¬ 
ing, and without production of the bill of lading.^^ 
On the other hand, it has been held that under a 
contract of sale F. O. B. place of shipment, inspec¬ 
tion should be made at such place ^ Although the 
goods may be inspected at the place of destination, 
the sole effect of such infection is to determine 
their condition at the^place of ^ipment^s If the 
goods are to be delivered "ex ship” at place of 
destination, and the buyer has no reasonable op- 
X>ortunity to mspect them at the wharf when un¬ 
loaded, he is entitled to make inspection at some 
other convement and reasonable place.^^ 

Concltisiveness of determination. The determina¬ 
tion of the inspector that the goods conform to the 
sample is conclusive in the absence of fraud 

§ 188. —- Deternodxiatumdf Quality in Gen¬ 
eral 

The Mller and buyer may agraa on a method of de* 
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termlning the quality of the gooda and In auoh oaae the 
determination usually la oonclualve. 

The parties to a contract of sale may agree on a 
method of determining the quality of the goods, 
and m sudi case the determination is usually con¬ 
clusive Where the parties agree that a portion 
of the goods does not comply with the contract, 
and the buyer does not take such portion, he is not 
liable for &e pnce.7<> Although the quality cannot, 
in the absence of an agreement to that effect, be 
determmed by the judgment of one of the parties 
alone,71 they may so agree,7> and, if such an agree¬ 
ment IS embodied in the contract, the par^ on whom 
the authority is conferred must exercise honest 
judgment and good faith m his decision.78 Where 
the quality is to be determined by the buyer, his 
decision will not be conclusive unless expressly so 
provided, or sudi intention is fairly mferable,^* in 
the light of the subject matter and the attendant 
circumstances 78 

It has been held in some cases that, in the absence 
of any stqmlation to the contrary, the quahty of the 
goods is to be determined as of the place of sale or 
shipment,78 while in others it has been held that the 
place77 and time7* of delivery control in determin¬ 
ing quahty* Invoices accompanying bills of ladmg 
attached to sight drafts constitute written, contracts 
to ddiver goods of such grade as would be worth 
the amount of the drafts when such value is deter- 
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mined under classificatioiia made at the idace of de¬ 
livery.^* 

Apfrefval of third person^ The seller and buyer 
may agree that the approval of the goods by a third 
person ^11 be deemed suffiaent,** and, in the ab¬ 
sence of fraud or bad &ith on the part of the third 
person, his determination is to be accepted as 
£nal*^ and is binding on the buyer.** Where the 
buyer stipulates that the purchase is made with the 
understanding that he secure the approval of the 
article or material by a third person, the sale is 
conditional** and the buyer is obhgated to make 
reasonable efforts to obtam the approval of the 
third person;*^ m sudi case the failure of the buy¬ 
er to make reasonable efforts to obtam approval 
constitutes a breach of contract,** but the buyer 
may excuse his failure to make sudi efforts 
showing that the third person would not have acted 
favorably even though his obligation had been fully 
performed.** 

Delivery of the goods in accordance with the 
stipulations of the contract is not sufficient to bind 
the buyer unless, as provided in the contract, th^ 
are accepted and approved 1^ the third person 
nominated.*? Where the mode of acceptance and 
approval by the third person is not specified it may 
be made m any manner whidi would be sufficient 
in law ** Where the third person’s acceptance and 
i^roval do not contemplate or mvolve a promise 
on his part it is not necessaiy that his accq>tance 


and approval be oonununicated to the seller before 
the condition ^ ill be fufiUed.** 

The approval of the third person must be in good 
faith.** Where a madune is especially built for the 
buyer’s needs, it is contemplated hy the parties that 
the third person should act according to his own 
mdividnal judgment; based on his own powers of 
observation and comprehension,*^ in sudi case good 
faith requires that the third person individually in¬ 
spect the madune and observe it vdule working so 
that he can determine the utility of the machine 
and deade whether to acc^t and approve it,** and 
if he fails to make such inspection the sdler may 
recover on the contract** A personal inq>ectiOQ 
by the third person is not necessaiy, however, where 
the arbde sold is of a standard type with which 
the third person is so famihar that he is able to 
pass on and approve without a personal mspec- 
tion.** 

In the absence of stipulation in the contract, the 
acceptance and approval by the third person are to 
be made within a reasonable time.** When such 
third person rejects the artide in good faith, even 
though he may err m his judgment, the buyer is not 
required to complete the purchase** and he is en¬ 
titled to the return of any of the purchase mon^ 
paid.*? If the c on tract provides tlat a sample of 
the goods diall be submitted by the sdler to a third 
person for his approval, and such person does not 
give his approval, the buyer may reject the goods.** 


va Tax.—Baxiowlts v Standley, S 
8W2d 963. 117 Tex. SSL 

8 Gu CeL—Paeiflo CSommerdal Go v 
Greer, 19 P3d 64S. 139 GeU^ 
761. 

X6—School Diet, of KlrkevlUe v 
Itleefeelppl VUler Trust Go., App, 
116 SW3d 146 

Sele of goods on trlel or approval 
of buyer see Infra if 1S6-301. 
Approval by b ny i rt aSfeomey 
Ho—S6ho^ Diet of SirksnUe v 
Maelsetppl Valley Trust Go., eu- 
pra. 

8 L TeniL—Stone v. Blue Btdge Tie 
Go • 7 TeniLApp 670. 

OcoapMe dlseharge of seller^ oULi 
gatloag 

SeUer having obtained Sbderal 
Bousing Admlnlstratloii*8 approval 
of Installation of fUmaoas did not 
thereby oompletely dlsdhsrge his ob¬ 
ligation under oontraet of aele of 
sndh funuLoes oontalnlxig provlalon 
^biibject to FEUL approval** vrhl<di 
waa only Intended to relieve b uye r 
end saUer of obligations under oon- 
tract If Admlnlstratloii should not 
approve the type of fnmaoe sped- 
Ssd.—^hreenlead Development Gorp. 
V Allied Heattng Produeta Ooh, S6 
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SB 2d 801, 164 Va. 888. 164 AXJL 

1312 

88 . GaL—Padflo Gommerdal Co v. 
Greer. 19 P3d 64S. 119 GaLApp 
751 

Tenn^—Stone v Blue Bldgs Tie Go. 
7 TemLApp 670. 

88 . Appiroval of lugulaOloa inatsrfaJ 
by acohiteot 

Tex.—^Young 4b Pratt v. Bouthweet 
Insulation 4b Packing Go.. ClvApp., 
94 aw.2d 970, error dismissed 

8 A Tex.^—Young 4b Pratt v. Sonth- 
vrest XnBulatio& 4b Packing Goi« 
supra. 

SBi. Tex.—Tonng 4b Pratt v. Bouth¬ 
weet Insulation 4k Packing Co, 
supra. 

SSL Tex^—Tonne 4b Pratt v. South¬ 
west Tnsniatlon 4b Faddne Go, su¬ 
pra. 

87. Hd^-Wankfort Distilleries v. 
Bums Bottling Hach. Worka 197 
A. 699i 174 Hd. IX 

SSi Md.—Frankfort Dlstmeiies v 
Bums Bottling Hadh. Woika su¬ 
pra. 

89U Hd.F-Aaiikfdrt Distilleries v. 
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Bums Bottllne Mach, Worka sur 
pra 

90b ICd—Frankfort DfstUlerles v. 
Bums Bottling Hach. Worka su* 
pra. 

M. M4L—Frehkfbrt Distilleries v 
Bums Bottling Madi. Woika su¬ 
pra. 

SB. Md.—Frankfort DlsUlleriea v 
Bums Bottling Hach. Worka su¬ 
pra. 

sa H&—Frankfort Dlstmerles v. 
Boms Bottling Madh. Worka su¬ 
pra. 

86 h Mass f—Hosier Safe Ga v. Thora 
104 KA 674, 317 Mesa 163. 

88 . Hd.—Frankfort Dlstmeriee v. 
Bums Bottling Hach. Worka 197 
A. 89a 174 Hd. 13. 

SOL Ho.—School Diet, of SOrksvUle 
V Mleelsalppl Valley Trust Goi. 110 
8 W.Sd 14a 

87. HOu—Sohodl Dlst of Elxksville 
V. Mi s si ss ipp i VeUey Trust Go, 
supra 

88 . Gonn.r-BarTett Mfg. Ga v. Am¬ 
brosia 96 A. 930. 90 Conn. 192. 

66 C.J. p4S0note72. 
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A ccndition that dd^veiy diall be made subject to 
the approYSl of a third person may be waived by the 
buyer.*® 

Certificate of quality. The parties to> a contract 
of sale may provide for a certificate of quahty.^ 
Where the contract requires the seller to fumi^ 
such a certificate the buyer has a nght to a certifi¬ 
cate lowing that the goods complied with the con¬ 
tract, and unless such a certificate is produced the 
buyer has a nght to refuse performance.® Where 
the contract provides that tihe certificate shall be 
final, the buyer may refuse to accept the goods if 
the certificate discloses that the goods are mfenor, 
but if the certificate favors the seller the buyer 
must accept the goods.® 

Agreement for atbitrafiou. The contract may 
provide for arbitration of a dispute as to quality.^ 
Where the contract requires a certificate which is 
to be final as to quahty, condition, and grade and 
also provides for arbitration on all questions of 
quahty, there can be no arbitration for quality, con¬ 
ation, or grade when a certificate has be^ fur- 
ni^d; in sudi a case the contract must be taken 
to mean that there must be an arbitration for all 
differences of quality, condition, and grade except 
when a certificate has been furnished.® No arbitra¬ 
tion can be had under sudi a promxse where the 
contract provides that a government m^echon 
certificate as to quahty shall be final.® The agree¬ 
ment to arbitrate will not be enforced if it leaves 


uncertain what is to be arbitrated,^ and the nght 
given by the agreement may be waived.® In the ab¬ 
sence of fraud or mistake the determination of the 
arbiter is final ® However, the determmation is not 
effective where the arbitration is not m accordance 
with the agreement of the parties 

§ 189. -Inapection in General 

a. General pnnoples 

b. Agreement for inq>ection 

c. Qindusiveness of determination 

a. General Principles 

The buyer under en executory contrmct or eale gen¬ 
erally hat the right to inspect and examine the geode in 
order to determine udiether they are of the deelgnated 
quality. 

In die absence of a contract denymg the nght of 
mspection,^^ or of a custom that no nght of m- 
^ction shall be allowed unless spaaally contracted 
for,^® the btqrer under an executory contract of 
sale has generally die right to an inspection and ex¬ 
amination of the goods m order to determine wheth¬ 
er they are of the quahty contracted for,®® and 
this nght 18 not affected by the fact that the seller 
ships the goods to the pomt of delivery m his own 
name.®® It is the duty of the seller to afford an 
opportunity for infection,®® and, if such opportnn- 
1 ^ is not afforded or inspection is prevented by the 
acts of the seller, there is no proper dehvery m 
performance of the contract®® 


89. NT.-—Visn Zderatlne Co v Bar- 
net Leather Go., 152 XBL 250. 242 
X.Y. 425. 

2. US—B Fernandes 4b Ehoa.. 8 
En C, V. Rldcert Bice Mills, C CLA. 
Puerto Bleu, 119 F.2d 809. 180 AJU 
B. 851. 

8. N.T—Sind T. Wmidh, 216 N.TS 
155. 127 Mlso. S55 
55 C J p 430 note 69 [a]. 

8. US.—B. Fernandes 4b Hhos. S 
Bn CL. V Bldcert Bice Mills, CCJL 
Puerto Bloo. 119 F 2d 809, 188 
AJIB. 851. 

4. Wssb.—McNeff V. Caplstran, 208 
P 41. 120 Wash. 498 

55 01 p 4S0 note 79 
Agreements for arbitration general¬ 
ly see Contracts 88 497-500 

5. US—B. Fernandes 4b Hnos, SL 
BnCtT Bidksrt Bios MUls, aCA. 
Puerto Blco^ 110 F.2d 809. ISO 
A.IfcB, 851. 

e; NT—Bullard V Morgan E. Grace 
Co. 206 NT a 286. 210 AppJMv. 
476. aflirmed 148 NE. 669. 240 N.T 

88a 

T. WaalL—Klodc Prodnoe Co v. 
Bobertaoo, 165 P. 1044, 90 Wash. 
SSOl I 


a Wash.—MdNeff V Caplstran. 208 
P 41. 120 Wash. 498 
66 GJ p 480 Dots 82. 
a US —Wilson 4b Co V Doure- 
doure, aCJLPa.. 154 F2d 442 
Wash.—W 4b J Sloane v States 297 
P 184. 181 Wash. 414. 

ISl S^y-Sational Grocery Go ▼ 
Johnston Bros. Go.. 90 SW8d 1020. 
262 Ky 608 

11 . NT.—SCaplan v gtanaag 271 N 
TS IS. 161 Mlsc. 128 
66 CLJ p 420 note 84 
Effect of provision for payment be¬ 
fore delivery see Infira 8 190 a (2) 
Xnspeetlon: 

As prsreqtdsits to passing of title 
see Infra 8 251. 

Evidence see Infra 8 204. 

Ih connection with Implied war¬ 
ranty aae Infra 8 815 
On sale by aample see supra 8 187 
b (8) 

Questions of law or feet see Infra 
8 206 

Sale of goods subject to approval of 
third K>eraon see supra 8 188 
Sale on trial or approval aae Infra 
88 195-201. 

IS. Mo—Lawaon v. M. Longo FTult 
Go, 287 &W. 796. 220 MOJLpp 660. 
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13. US—G. Z. B. V East Coast Oil 
Co. S A.. GCJLTex.. 85 F2d 822, 
certiorari denied Helvering v East 
Coast Oil Co, S A.. 67 SCt 284. 
299 US 608. 81 LHd. 449 
Ark.—W C. Nabors Go v Ball Chev¬ 
rolet Go. 146 SW2d 25. 201 Ark. 
480 

NT—Kaplan v Kraosa, 271 NTS 
18. 161 Mlsa 128. 

SG—Bellanoa Varnish Co v Mul¬ 
lins Lumber Go.. 48 8EL2d 668. 218 
SC 84. 

Tez^—Brownlng^Ferrla oo v 

Thomson. Clv.App. 68 6 W 2d 188 
55 CJ p 420 note 88 
Mire op pcr tna tty to Inspeot wlU 
not expunge terms of written con¬ 
tract In nature of oondltlona—Re¬ 
finery Equipment v WEckett Refin¬ 
ing Go.. CCJLTex.. 168 OT 2d 710 
JA NT—Plumb v Brldgo. 11 NT 
S 92; 128 AppJBv. 661. 

2A BOL—Helper V Baird, 50 A. 
826. 19 Z>el 110—liambdea v. HOI. 
11 DOL 20. 

66 GJ* p 421 note 88 

ISh Mich.—Thick V Detroit etc.. B. 
Co. 101 NW 64. 187 Ml<di. 708. 
109 AiblSB. 684 
66 CJ p 421 note 89. 
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Second inspection The buyer has no nght to a 
second mspecbon unless the contract so provides 
and where the buyer, cm inspection of a part of Ihe 
goods, rejects them, the seller is not required to 
offer him a further opportumty to mspect^s So, 
where the goods are put up m the buyer's presence, 
he is not entitled to reexamination when the goods 
reach their destination The contract may, how¬ 
ever, provide for a second inq>ection,^<> m which 
case it will be condusive.^^ 

Effect of Uniform Sales Act Under the Um- 
form Sales Act § 47, express provision is made for 
the nght of inspection, and limitations cm such 
nght,^^ which does not alter the common-law rule.^* 

Duty to inspect The right of the buyer to m- 
spect does not imply a correspcmding duty to in- 
spect,^^ and his nght to a delivery is not dependent 
on a previous mspecticm*® However, where the 
buyer is reqmred, by express provisions of the con¬ 
tract; to inject, his failure to do so is a breach of 
the contract** 

b. Agreement for Inspection 

The teller and buyer may provide m the contract of 
•ale for the Inapectlon of goods by one of them or by a 
third person 

The parties may provide m the contract of sale 


for inspection of the goods by one of the parties 
or some third person,*? and where there is a suffi¬ 
cient agreement for an mspection such stipulation 
becomes a condition precedent,** which must be 
complied with befcn-e there can be a suffiaent per¬ 
formance of the contract to famd the purchaser ** 
Statutes giving the buyer a nght of inspection 
recognize that the nght of mspection is subject to 
such agreement as the parties may see fit to n^e ** 
Wliere the contract of sale has been assigned, a de¬ 
mand for mspection must be made on the seller, 
and not on the assignor alone.*^ 

Refusal to tnspecL If the contract calls for m- 
specbLon before ddivery, and the buyer, when called 
on, refuses to inspect, he is liable for the price.** 
Where the seller and buyer agree that the buyer 
will cull out and reject goods which do not meet 
the quahty contracted for, the buyer may not reject 
the entire diipment without first examining the 
goods.** 

Refusal of right to inspect, liability for loss. 
Where the btQrer has a nght of inspection before 
payment of the pnce, any loss from deterioration of 
the goods, due to shipment m such a way that the 
buyer could not inspect, falls on the seller,** and 
this 18 so whether the nght of m^ecbon is a condi¬ 
tion precedent to the passing of title, or a condition 


17. Minn.—Cnopt v Hknsen, IS K 
W. 781, 87 Minn. SIS 
66 GLJ. p 4S1 note SO. 

ISi Or—Wlsan v let VoUett; 166 
P 679, 84 Or 488 _ 

IS. NH.—WIlMn Y. mUott, 67 K. 
H.816. 

SOii ns—Pratt Ghudk Oo v Cree- 
oent Insulated Wlra eta. Go, 
aCJLNT, 88 FSd 869, certiorari 
denied 60 SCt 84, 880 US 688, 74 
KUd. 688 

66 CJ p 481 note 98 

SI. Fa.—American Bridge Oa v. 
Dnqnesne Steel Fdy. Go., 88 Fa. 
Super 479 

88 . Neb-^ton Brewing Go v. 
Brown, 47 KWSd 407, 164 Neb 
104—Olsen v McMaken 4b Pent- 
sten, 897 NW. 880, 189 Neb 606 
Or—Champion y Hhmmer, 169 F.8d 
119, 178 Or 696 
66 cur p 481 note 96. 

Seller"! xlelitB 

Under Uniform Sales Act li 47, 48. 
the measure of seller’s rights on fail¬ 
ure of buyer to Inspect Is not the 
measure of his right on failure of 
buyer to notify seller of rejection 
after Inspection, nor Is waiver of 
rights enjoyed In the one Instance a 
waiver of rights enjoyed In the other 
—Gndahy FadUng Co y U SL, 76 
FSupp. 889, 109 GtCL 888. 


88. nL^-Frloe Y. Nelman Bros. Go., 
84P lUApp 167 

Wash.—Pearce y Dullen Stebl Frod- 
uctSi 187 F 8d 871, 14 Wash.Sd 188 

aa NT—Rubbor Trading Go y. 
Manhattan Rubber Mfg Go., 116 N. 
m 789. 821 NT. 180 
Persons entitled to Inspect see Infta 
I 191. 

88. NT—Rubber Trading Co. y. 

Manhattan Rubber Mfg Go, supra. 
Waiver of defects in Quality by fail¬ 
ure to Inspect see infra f 808 

8 6 Ga.—Dodge Gonnty liumber Co 
Y Tucker, 180 SBL 860. 84 GaApp. 
661. 

87 La.—Cyeosote Works y Boland 
I Mach, ft Mfg Go, 86 So 8d 749. 818 

j La. 884. 

Tex.—Bates Grain Oo y Cassidy, 

I CivApp., 826 8W8d 1018, refused 
no reversible error. 

66 GJr p 488 note 8. 

Sale on trial and approval see Infra 
89 196-dOL 
Patent dafeota 

Where contract for sale of used on 
well casing provided that It was sub¬ 
ject to the buyer’s selection and in¬ 
spection at time of delivery, parties 
intended that the buyers would make 
a reasonable Inspection of the casing 
for patent defects before accepting 
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delivery—S^ottman v Fressey, 1) 
aOcdo., 96 FSupp 979 
Italler Sm not discharged itom. oUU 
gatloBS of contract by recital In pur¬ 
chase order for tractors that It was 
subject to acceptance of tractors by 
buyer after arrival and Inspectloa^ 
Johnson Trade y. FHmmwadort 884 
P 8d 771, 100 GaLApp 8d 718. 

8 & U S.—MUoomaon y Reeves Pul¬ 
ley Go, MKdL, 167 F. 989, 98 CCA. 
889. 

56 CJ. p 488 note 4. 

88. U S—Maioomson y. Reeves Pul¬ 
ley Go, supra. 

66 GJ^ p 428 note 6L 
8a Wash—Pearce y Dullen Steel 
Products, 187 PAd 871, 14 Wash.8d 
188. 

Statutes giving right of Inspection 
see supra subdivision a of this 
section. 

8 L NT—Dustan y. McAndrew, 28 
N.TJSuper 180. affirmed 44 NT 78. 

88 . Ky—Maynard y Boram, SOS SL 
W 868, 180 Ky. 892 
Waiver of defects by acceptance 
after opportunity to Inspect see 
Infra 9 S08. 

88 . NT—Barden y. ItoquoIs Pulp 
ft Paper Go., 868 N.TS. 816, 144 
Mlse. 464 

84i Mass—Faddleford y Lane, lU 
NJBL 769, 888 Masa 118. 
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subsequent enabling the buyer to rescmd if the 
goods do not comply with the oootract^^ 

Ooiicliudra&esi of Dstoimliiaticni 

Wher* th« Mlltr and buyar agraa that the quality of 
the gooda ohall be determined by an Inepectlon to be 
made by a particular person, suoh determination ordina¬ 
rily la eondualve. 

Where the parties agree that the quality of the 
goods shall be determined by an mspection to be 
made by a particular person, such determination is 
conclusive,’*’ m the absence of fraud, bad faith,’^ 
or xmstake” so gross as to imply bad faith or ccti- 
stnictive fraud,” whether or not sudi determina¬ 
tion IS based on reasonable grounds;^’ and it can¬ 
not be impeached for mere error of judgment^^ 
So, where there is a reasonable opportunity to in¬ 
spect before acceptance, and an infection is made 
by the buyer’s agent, the buyer cannot complain 
t^ the inspection was not thorough.^’ Where the 
contract provides that inspection by the buyer’s in¬ 
spectors pnor to dehvery would be accepted by the 
bt^er the refusal of the buyer to comply with such 
provision constitutes a breach of contract^’ 

On the other hand, fraud, bad faith, or failure to 
exercise honest judgment is ground for impeaching 
the determination,^^ even though the parties have 
agreed that the deasion diall be final.^’ However, 
It has been held that the fraud or bad faith which 
will enable the seller to impeach the decision of the 
inspector must have been participated m by the 


buyer An agreement that an mspector’s certifi¬ 
cate of quality shall be final does not make the 
certificate condusive as to matters to which it was 
not required to certify.^^ 

Weaver or estoppel The parties may, by their 
acts, be precluded from asserting fraud or miscon¬ 
duct m ihe inspection^’ The incompetence of an 
inspector chosen by the parties is no ground for re¬ 
fusal to accept the goods where a part has already 
been accepted on the inspector’s examination 

§ 190. -Time and Place for Inspection 

a. Time of inspection 

b. Place of inspection 

a. Time of fiispecbon 

(1) In general 

(2) Before or after payment or accept¬ 

ance 

(1) In General 

In the absence of an agreement between the eeller 
and buyer fixing a time for Inspection of the goods, the 
inspection by the buyer should be made within a reason¬ 
able time* 

the absence of an agreement between the seller 
and buyer as to the time for inspection, as a gen¬ 
eral rule, sometimes declared hy statute, the mspec¬ 
tion of the goods, regarded as either a duty imposed 
on the buyer or as a nght to be exerased by him, 
should be made withm a reasonable tiine.’*y So, 


8 Bi Sfaaa.—Paddlsford t. Lana, mar 
pni—Aldan ▼ Hart, S7 lf.B. 741, 
161 Haaa. 576 

ZB, US—Oraat Atlantic ft Paellle 
Tea Oo v. Smith. DCArh., 76 7 
Supp 156. afflrmsd. OA., 170 FSd 
474. 

Cal Commsrclal G6 v 

Greer, IS PSd 546, 169 CaUkpp 
751 

La.—Ralph Lumber Ob t Fleming 
Lumber Ob, App, 191 8b 71L 

Wash.—Pearce ▼ Dnilen Steel Prod- 
ueta, 137 P2d 271, 14 Wash.Sd 192. 

55 CLT. p 427 note 77. 

87. US—Great Atlantic ft Padflo 
Tea Ca v. Smith. DCArk.. 75 S'. 
Supp. 156, affirmed, CJL, 170 7 2d 
474. 

CaL—Padflo Commercial Oo, v. 
Greer, 10 P.2d 542. 129 fiai spp 
751 

56 CJ. P 497 noU 72. 

SSi U.S—Great Atlantic ft Padlle 
Tea Oou ▼ Smith, eupra. 

55 GLJ. p 427 note 79. 

SOU U.a—Great Atlantic ft PadSo 
Tea Cb. t. Smith, eupriL 

56 CU. p 427 note 20. 

dOu 2r.Zr-yan Ideratlne Oou r. Bat^ 


net Leather Co, 152 NHL 260. 242 
NT 426, 46 AXJEL 852. 

Pa.—American Bridge Oo v Du- 
Queane Steel 7dy. Oo.. 22 Pa.Super 
479 

41. US—Herman PL Hettler Lum¬ 
ber Co v Olde, ICdh., 221 7 613. 
127 aCJL 226. 

4S. HI—Walker v. Barnett, 174 Hi 
App 472. 

48. US—Bdwaxds ▼. U. S., 20 Ot 
CL 112. 

4Ai US—Great Atlantic ft Padflo 
Tea Oql y Smith, DCArk.. 76 7 
Supp 150, affirmed, OLA., 170 7.2d 
474—^Edwards v U. 8., 20 CLOL 
112 

55 CLJ p 427 note Si. 

4B. Ala.—Alehama Chemical CSo. v. 
Xntcmaticnal Agricultoral Ool, 110 
So 014, 215 Ala. SSL 

S CL—Brooke v. Laurens Milling Co, 
58 S BL 206, 78 &a 200, 125 Am. 
SJt. 780 

4Si N.Y—Van Ideratlne Co. ▼ Bar- 
net Leather Go* 152 NJBL 250, 242 
NT 425 

Pa.—Lucas Goal Go. ▼. Ddawara 
eta. Canel Oa, 22 A. 990^ 148 Pa. 
227. 


47. Cal—Brandenstdn v ^adding, 
272 P 880, 99 CaLApp 488 

4a Ark.—Lanier v Little Rock Co¬ 
operage Oo., 115 8W 401, 28 Ark. 
567 

65 CJ p 428 note 88. 

ift HL—Wallace ▼. Curtlaa, 80 lU 
156 

5a us—Reed ft Prince Mfg Cb y 
L ear, lha, UGLMIcIl, 78 FSupp. 
204, affirmed, GUL, 174 7 2d 208— 
Cudahy Packing Oo t. U. 8 ., 75 
B>8upp 289, 109 CtCL 222. 

Idaho—Baker v J a Wataon Oa» 
124 P2d 612, 64 Idaho 672. 

La.—Tex-O-aCan Flour Milla Oo v. 
Nord, App., 18 So 2d 50 

UidL— Matchleaa mectrie Oo v. 
MOrley Broa., 222 N.W. 208, 252 
Midi. 144. 

XebL—Stori Brewing Oo v. Brown, 
47 NW2d 407, 164 Neb 204 

NT—Raphael v. Silverberg. 80 N 
TS2d 762. 192 lOsa 480 reYereed 
on other gronnde 86 N.TaOd 421, 
274 AppDlY. 015. 

ND—Uhrig v. J. L Case Threshing 
Mach. Oa. 250 N.W. 022; 64 NJX 
189 

Ohiar-4B:nn>er t Fairmont Creamaiy 
Ca, App, 80 NJB.2d 240. 
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where a jobber buys goods from the manufacturer 
under a contract by which the latter agrees to see 
that they are sold, and to spend enough time to 
teach the buyer how to sell them, the buyer has only 
a reasonable time after receiving the goods to 
determine whether they are salable The normal 
obligation of the buyer to exerase reasonable dih- 
gence m examining the goods is distmct from his 
further obligation to notify the seller within a rea¬ 
sonable time m the event that the goods are re¬ 
jected as a result of the examination.*^^ 

The right of inspection ordmanly should be ex- 
erased at or before the time of dehvery,^^ but 
where the buyer has not exanuned the goods prior 
to dehvery he is entitled to a reasonable opportumty 
to examme them after ddivery,^^ and if, from 
the terms of the contract or nature of the goods^ an 
examination can be made only when they are used, 
the buyer is not foreclosed until the test is made 
Where the goods are manufactured for the buyer 
under the supervisioci of his agent, a reasonable time 
for inspection will be less than if the work had not 
been so supervised.*** 

Part dehvery or dehvery in instdOments A con¬ 
tract providing for delivery of goods by a specified 


date and at a speafied place, ^ be inspected at” 
such place, does not require the buyer to inspect 
prior to dehvery of the whole amount, but only on 
being informed that the minimum amount to be fur¬ 
nished under the contract is ready for inspection, 
in the absence of a custom of the trade to the con- 
trary.*7 W^iere the sdler divides an order for 
goods mto two shipments, the buyer may hold the 
first shipment a reasonable time for the arrival of 
the second, and mspect them both together,** or 
may mspect eadi slupment as it amves** 

Estoppel or waiver of objections to delay. The 
seller may preclude himself from objecting that m- 
specbon was not made withm a reasonable time.** 

Agreement as to hme. The seller and buyer may 
by agreement fix the time for inspection of the 
goods *^ A provision limitmg the time for inspec¬ 
tion and making claims for defects is vahd and 
bmdmg where the defect is patent,** but the rule 
IS otherwise where the defect is latent** 

(2) Before or after Payment or Acceptance 

A buyer ordinarily may Inspect the goods befdre 
maklna payment unless the contract of sale otherwise 
provides, as where the contract provldae for shipment 
with draft attached to the bill of lading 


Sa—Uanld Carbonic Oo. v, OooUii, 
169 SJB. 461, 161 SC 40 
55 CJ p 424 note 89 
Question of law or fact see infta I 
206. 

Time of inspection on sale by sample 
see supra I 187 b (8) 

Sue dnige&oe 

US—BeU V MUn, IXOPa., 49 F. 
Supp 689. 

Pa.—Comfort Springs Corp v Allan- 
oraft (Famlture Shop, 67 A.2d 818, 
165 PaJSuper 80S—Foell Packing 
Co V Harris, 198 A. 162, 127 Fa. 
Super 494—Vanish ▼. Twardsik, 
Com.PL, 4 SohJteg. 840. 
lUguiov 

Under statute^ buyer of Ugnor was 
entitled to a reasonable time within 
which to call for samples, to Inspect 
them, end to dctennlne whether to 
accept or reject the liquor—Blebeco 
Distilling Oorp v Owlngs ICms Dlg- 
tnicry. DCMd.. 48 F.Supp 880. 

Where foreign statute of Uaita- 
tioBs cannot apply because of nature 
of contract or because It is unrea- 
sonsble in eflSe^ court Should apply 
local law and give buyer reasonable 
time to make examination and reject 
goods—Qutklnd V. George liueders 
di Co, 196 N.H. 201, 267 NT 220, re- 
ergument denied 198 NJBL 429, 268 
NT. 619. 

Delay heui unreasoBShle 
(1) Delay of fifty days In Inspect¬ 
ing goods and discovering defeete 
vfalch were apparent on examination. 


—Xjamport Co. v Fisher Bookbinding 
Co.. 98 NTS 2d 410, 277 AppJMv. 
870 

(8) Buyer failed to make Inspee- 
tlon of cloth within reasonable time, 
where he discovered three weeks 
after dellveiy that color was not 
fSsL—Bomse v ]£. Schwars Textile 
Corporation, 100 Pa.Snper 588 
(8) Other Instances see 55 CU. p 
424 note 29 [a] 

Delay held not uirreesmiehle 

(1) Approximately two months 
were reasonable time within which 
buyer, if wishing to rescind, might 
have Inspected vegetables to deter¬ 
mine conformity to oontraet.—Inland 
Seed Co V Washlngton-Idaho Seed 
Co, 294 P 991, 160 Wash. 244. 

(2) Other Instances use 65 GJ. p 
424 note 89 Cb3 

81. —Morgan-Abbott-Barker Co 

▼ Southwest Cracker Co, 9 SW 
2d 119, 226 Sy 418. 

BS. US—Cudahy Paddag Co ▼. U 
6 , 76 FSupp 289, 109 CtCl 828. 
Rejection and notice thereof see Inr 
fra I 194. 

88 . CtLr—Basal v. Waldsi^ 828 P. 

866 , 54 CsLApp. 764. 

8 di Oonn^-FIlImore v. P. Gervan, 
me., 116 A. 184, 97 Conn. 207. 

8 Bi ns—Reed ds Frinoe Vfg: Go T. 
Lear, Ino., DGMlch., 78 FJ9npp. 
894, affirmed, GUL, 174 F.2d 808. 
N.T—Gledeteln ▼. Manhattan Swiss 
Smbroldery Cb, 188 N.TJ9 18. 
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8 Si Del—Delaware Bnglaeering Oo 
V Pneey, etCL, Oo., 112 A. 871, 21 
DOL 162 

67. Mo—nruller ▼. PresnSlL App, 
888 8 W 608. 

58, K!y— fferhe Shoe Oo ▼ Mey^ 
vUU Suit, eta, Co, 256 SW. 401, 
201 Ey 289 

88 . Ey—Sacha Shoe Cot. v Mhya- 
vUle Butt, eta, Co, supra. 

SOU Ark.—Brin ▼ Ziyon, 281 EW 
660, 149 Ark. 142 
55 GU. p 428 note 82. 

61. ns—Z«eRoy Dyal Co v ARen. 

aCA-aa, 161 F.2d 152 l 
W ash.—National Grocery Oo. v 

Pratb-LiOw Preserving Go., 17 PAd 
51, 170 Wash. 578. 

55 CJr p 425 note 40. 

eSi Utali.—SCansss City WholeBele 
Groosry Oo v Weber Packing 
Oorp., 72 P2d 1278, 98 Utah 41A 
Wash.—National Grocery Oo. v. 
Prattp-Ziow Preserving Co., 17 PAd 
51,170 Wash. 575. 

68 . Wash.—National Grocery Ca t. 
Fratt-Iiow Preeerving Oo., supra. 

paayhy^Mta 

Wash.—National Grocery Go. v. 

Pratt-Low Pi asei ting Oo, supra. 
Oatsup sold to whdesaisr by packis 
Utah.—Kenees City Wholesale Qro- 
oery Oo v Weber Packing Oorp., 
78 P2d 1272, 98 Utah 414. 
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A buyer ordinarily has a right to inspect the goods 
before making payment^ unless the contract of sale 
otherwise provides.®* Thus, where the contract 
provides for ^ipment of goods from a distant point, 
with draft attadied to the bill of lading, the buyer 
has no nght of inspection before pacing the draft,*® 
unless such nght is given by the custom of the 
business ,®7 and the same rule applies where, 
agreement, the goods are placed m the hands of a 
bailee, to be held until the buyer pays the pnce ®® 
So, where the seller consigns the goods to himself 
at the point of destination, indorses bills of lading m 
blank, attaches them to drafts on the buyer for the 
pnce, and transfers both to a bank at the point of 
destination for collection, the buyer is a stranger 
to the dupment, and has no nght of inspecbon until 
he becomes the mdorsee of the bill of lading on 
payment of die drafts.®* If the sale is on credit, 
advantage should be taken of the opportunity for 
examination before payment is due.^* 

Effect of Uniform Sales Act The time for in¬ 
spection 18 , in some junsdictions, governed by the 
provisions of the Umform Sales Act, §§ 47,49, con¬ 
strued m connection with the terms of the contract 
of sale.^^ Under the act the buyer is not entitled 
to examine the goods before payment of the price 
where the goods are delivered to a carrier by tilie 
seller m accordance with an order from, or agree¬ 
ment with, the buyer on the terms that the goods 
shall not be dehvered hy the earner to the buyer 
imtal he has paid the price.^* 


b. Place of Inspection 

In ths absence of any special agreement, goods gen¬ 
erally are to be Inspected at the place of delivery. 

Where the place of inspection is not defimtdy 
fixed by the contract of sale, the mtention of the 
parties,^® as gathered from the nature of the con¬ 
tract, (^racter of goods as penshable or otherwise, 
manner of packing and shipping, and other facts and 
circumstances surrounding the transaction,^^ will 
govern In the absence of any speaal agreement, 
the place of delivery is generally the place of in- 
spection.7* After rejection the seller cannot, by a 
letter stating that the rejection would have been 
effective if the goods had not been received from 
the freight house, attach to the contract the condi¬ 
tion that the goods must be examined m the freight 
housed® Where goods of speafic quahty are de¬ 
livered to a earner to be transported to the buyer 
at a distant point, the buyer’s nght of inspection 
continues until the goods are received and accepted 
at the final destination, in the absence of any special 
agreement, or of arcumstances mdicating an m- 
tention that inspection shall be at the place of 
shipment,^^ even though title passed to the buyer 
by delivery to the earner at the pomt of shipment?® 
So, where goods are to be shipped to the buyer’s 
customers by way of the buyer’s place of business, 
imtial payment to be made on acceptance of goods 
by the customers, the buyer is not bound to inspect 
them at his place of busmess while they are m 
transit to the final destination?* On the other 
hand, the place of riupment has been held the place 


04. Ky—Ten Broeck Tyre Co v 
Rubber Trading Cou, 217 STV 846, 
186 Ky. 6S6. 

95 , TSy —Ten Broeek Tyre Oo t. 
Rubber Tradina COi« supra. 

Recovery by buyer of price paid be¬ 
cause of defects In guality see In- 
firai 496 

as. Ind.—Southwestern SUlllna Co 
▼ Xiemeier, 181 N.1S 881, 76 Ind. 
App 278 

55 CLJ P 425 note 5a 

67. Ind.—California Prune, eta. 
Growers v Jaggers Wholesale 
Grocery Go, 160 XSL 817, 85 Ind. 
App 606—Southwestern Milling 
Oo V Xiemeier, 181 NE. 881, 76 
IndJkpp S7a 

68 . Ten Broeok Tyre Co v 
Rubber Trading Coi, 217 8.W. 845, 
186 Ey. 686. 

69u Hasa^Faddlefbrd v. LAne^ 111 
VJD. 769, 128 Mess. 118. 

70. K.T.—Grahfelder v. 'Vosburgli, 
85 E.Y& 681, 90 AppJRv. 807. 


71. Mass—Ryder 4k Brown Co v 
E. liissberger Co, 15 NE2d 441, 
806 Mass 488, 118 AXJEL 521 

56 CLJ. p 426 note 5a 

78. Mass—Rsrder 4k Brown Co v 
R Liissberger Co, supra. 
Ihspeetton aftae paying price is 

permitted.—Ryder 4k Brown Oa v 

R liissberger Co, supra. 

78 , Gal—Turlodc, eta. Growers v. 
Smith, 251 P 688, 80 CaLApp 268 

XT—Pierson v Crooks, 22 XE 849, 
116 NT 689, IS Axn.SR. 881. 

Place of inspection on sale by sam¬ 
ple see supra i 187 b (8). 

74. Or—Klttennan v Eagle Pine 
Co, 267 P 816, 122 Or. 187. 

55 <U. p 428 note 14. 

78. Neb—Cforpos Jwdm dted In 
Wheeler v Diets Hill Development 
Oo., 279 NW 157, 15a 184 Neb. 
448 

Wash.—Inland Seed Co v Washing- 
ton-Idaho Seed Co., 294 P. 991, 160 
Wash. 244. 

55 OJ p 428 note la 
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Place of delivery see supra 85 148- 
146. 

7a Conn.—PUlmore v P. Garvan, 
Ino, 116 A. 184, 97 Conn. 207 

77. Idaho—Baker v. J. C Watson 
Co, 184 P2d 618, 64 Idaho 678 
Tex.—Browning-Ferxis Mach. Co v 
Thomson, Civ App., 58 aW2d 188 
55 OJ p 428 note IB. 

Oanlsc Is not buyeoe’s agent to ac¬ 
cept the goods as corresponding with 
the contract, although he may be his 
agent to receive and transport them. 
Mont.—Mette 4k KSnne Distilling Co 
V liowrey, 101 P 966, 89 Mont. 124 
Neb—Stors Brewing Oo v Brown, 
47 NW2d 407, 154 Neb 204 
66 OJ p 428 note 18 M 
Delivery to carrier as delivery to 
buyer see supra | 164 

7a Tenn.—Sindle v American Ry. 

Express Oo, 8 TennJkpp. 594 
55 CLJ p 428 note 20 
Passing of title on delivery to car¬ 
rier aee Infra I 259. 

7a Or—Eltterman v Eagle Pine 
Co, 257 P. 815, 122 Or. 187. 
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of inspection where the sale is for cash F O. B 
place of shipment,^^ and the buyer has had full op¬ 
portunity for inspection there,®** or where the con¬ 
tract is to dehver ‘*on the rail of vessels fur¬ 
nished.”®* 

Where inspechon is to be made at place of des¬ 
tination, it should usually be made as Ihe goods are 
delivered by the earner,®® but this may be modified 
by the terms of the agreement®^ 

Agrceiftetii os to place The parties may agree 
as to the place of mspeebon.®® The parties may 
agree that the place of inspection of goo^ ddivered 
to a earner shall be at the place of ^pment®® or 
some intermediate point,®^ or at the place of destina^ 
bon.®® The provisions of the contract m this re¬ 
gard may be waived.®® 

Ejfect of Umform Sales Act The provision of 
the Uniform Sales Act § 47 subd 2, "unless 
otherwise agreed, where the seller tends delivery of 
goods to the buyer he is bound, on request,” to af¬ 
ford the buyer a reasonable opportumty for inspec- 
bon does not give a buyer of goods to be dehvered 
to a earner an absolute nght of inspeebon at the 
place of shipment, but only at the buyer’s request®® 
What consbtutes a reasonable opportunity for ex- 
anunabon or inspection depends on the facts m each 
case®** When arbdes are sent to a buyer at a 
distant point, a reasonable opportumty for examina- 
bon or in^ecbon ordinanly does not exist at the 
pomt of loading, and, in the absence of special or- 
cumstances or agreement, the buyer is enbtled to 
exaimne the goods when th^ amve ®® 

§ 191. —^ Mode of Inq)ection and Persona 
Entitled 

^An Inspeotloii of the goods should be mads In the 


customary manner used In the partloular trade unless 
a different mode of Inspeotlon Is provided for In the eon- 
tract of sale Under a eontraot of sale of an artlole, sub- 
Jeot to Inspection or test, the duty to Inspect Is on the 
buyer In the absence of a stipulation to the contraiy^ 

The kmd of inspection of the goods to which 
the buyer is enbtled depends on the nature and 
character of the contract®® If a parbcular mode of 
inspeebon is provided for, that mode diould be fol¬ 
lowed, and no other, or it will not be binding,®® 
m the absence of facts creatmg an estoppel,®® but 
a provision that the goods shall be inspected accord¬ 
ing to the rules of a certain assoaabon does not 
reqmre an arbitration provided for m such rules 
as a condibon precedent to an acbon for breach of 
oonbact®® In the absence of any sbpulabon, the 
inspeebon ^ould be made m the customaxy man¬ 
ner,®^ that is, in the manner which is usual and 
customary in the parbcular trade to whidi the 
transacbon m quesbon belongs.®® The right of 
inspeebon necessarily carries with it the right to 
do thmgs without which it caimot reasonably and 
efficiently be accompli^ed.®® Thus the buyer may 
unpack tht goods and, if necessary, use a small por- 
bon for the purpose of a test,** and, where the con¬ 
tract autiionzes the carrier transporbng the goods 
to allow mspeebon, the earner may place the car 
containmg the goods on the buyer’s pnvate track 
adjacent to his warehouse, and die buj er may take 
samples from the car to the wardiouse for inspee¬ 
bon.® Where arbdes were to pass the inspeebon of 
a third person, and such person approved and passed 
diem, it is immaterial that he did not personally m- 
spect the goods, where it was diown that he was 
suffiaendy familiar with the arbdes to enable him 
to approve and pass them without a personal in¬ 
spection.® 


80u MO.—Samnti 1C. Lawder. eta, 
Oa V. Albert ICaeMe Grocery Oo.. 
64 A. 6S4, 97 ICd. 1, 62 luBUL 796 

81. Gel.—-Wliltaker v. Dunlep-Mor- 
sea Co, 186 EP 181, 44 Cel App 140 

88 . Mloli.—Brownlee v Bolton, 6 
KW 667, 44 MidL 218 

88 . WiMi —Medure v Jeftereon, 64 
N W 777, 86 Wie. 208. 

84. acich . Q ormen v. Kennedy, 86 
N.W. 468, 126 Hieh. 182. 

66 CJ p 424 note 81. 

88 . Wash.—27etlonal Grocery Co v 
Pratt-Low Freeervlna Co, 17 P2d 
61, 170 Wash. 676. 

88 . CeL—Qooke v Padfle Grape 
Products Co., 68 PJM 887, 18 CeL 
AppSd 868 

Tez.—Bates Grain Co v Cassidy, 
C1V.APP., 226 8’W’2d 1018, refused 
no reversible error. 

66 OJ p 424 note 82. 

87. Minn.—GefSlu v BWtssfmTnons- 


Derrla Co, 67 KW 1018, 66 ICInn. 
480 

88 . Pa.—Plant v Valley Coal Corp., 
88 PaSuper. 646 

66 CJ p 424 note 84. 

88 . ICinn.—CefUu v Vltsslmmons- 
Berrlff Co, 67 87.W 1018, 66 Minn. 
480 

Mb—Midland EL Co. V. Cleary, 77 
MoJkpp 298. 

80i TTS—Phoenix Iron, eta, Ga v 
Wllkoff Co, Ohio, 268 F 166, 166 
aCJL 66, 1 A.LJL 1497. 

9L Meb.—Olsen v. McMaken As Pent- 
zlen, 297 KW. 880, 189 Neb. 606 

98. Neb-Olsen v. McMaken 4b 
Pentslen, supra. 

88 . Or—Groslaad v Sloan, 261 P 
701, 128 Or 248 

66 CJ* P 426 note 59. 

84b Md.—Canton Lumber Oa v. LU- 
ler, 68 A. 600,107 Md. 146. 
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Tean^-Steele v. Nashvme Corp, 10 
Terr 296 

88 . N.T.—Clinton v Brown, 41 Barb. 
226 

66 CJ* p 426 note 6L 

88b Ky^—Crescent Stave Oo v. 

Brown, 206 aW. 987. 181 Xy. 787. 
87. NT—Nye V. Weed Lumber Co, 
268 P. 669, 92 CalJkpp 698. 

65 GLJ p 426 note 68. 

8 a US—Tsaker v. Crane Co, C.GL 
HI. 66 F. 449 

8a Ey—Tounr ▼ Wauaoa 266 aw. 

856. 201 Ky. 80. 

66 CLJ. p 426 note 6a 

1 . La^—Shreveport Mm, eta, Ca v. 

I Stoehr, 71 So 961, 189 La 719. 

66 CJ. p 426 note 68 

a Tex^—4Plttman-Hinrrlaon Ca v. 
Fox, GlvApp., 228 aw. 679. 

a MhsSb—Mbsler Safe Co v Thora 
104 NJa 674, 217 Mass 158 
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Persons enh^d to inspect. Under a contract of 
sale of an artide, subject to inspection or test, the 
duty to inspect is on l^e btQrer m the absence of a 
stipulation to the contrary,^ but where the sale is 
of an inspected or tested artide it is the duty of the 
seller to make m^ection or test before delivery^ 
Where the contract contemplates inspection only by 
the sdler or buyer, the buyer is reqmred to accept 
goods conforming to the contract regardless of 
whether the goods are accepted by a third person 
for whom the buyer purdiased the goods ^ If the 
contract for the sale of goods to be shipped to a 
customer provides for inspection at the place of 
destination, but the buyer’s customer, without in¬ 
spection, sells the goods to a person who injects 
them on his own premises and rejects them, such 
mspection and rejection are unauthorized, and will 
not reheve the buyer from liabiUly for the pnee.^ 
The parties may designate one of the sellers to 
make the inspection;^ and, where the parties ipro- 
vide for a particular injector or other mutually sat- 
isfactoiy inspection, neither party has the right to 
demand inspection by another unless the one desig¬ 
nated n^ects or refuses to act* So, if the seller 
issues circulars stating that a named person has 
been engaged to inspect the goods for the seller, 
the buyer may reject the goods if they are inspected 
by one other than the person designated,^* The 
s^er may, by his acts, estop himsdf to object to 
an inspection by one not designated.^ 

§ 192. — Waiver of Rig^t 

The buyer may waive hla right to Inapeot the goods. 


ae by failure to exerclae eueh right within a reasonable 
time. 

The buyer may waive his right to inspect the 
goods,^* as by failure to exerase such nght withm 
a reasonable time,^* by refusal to accqpt the goods, 
based on other grounds,!^ or by accepting the goods 
without asserting his nght^* On the other hand, 
recapt of the goods will not constitute a waiver 
if there is no opportumty to examine the goods until 
after they are received^* or if under the terms of 
the contract inspection is to take place after such 
receipt^^ The nght of mq>ectiQa at the place of 
dehvery is not waived by an miction and approv¬ 
al at the place of manufacture^* or by waiver of 
the nght of mqiectioa at the place of manufac- 
ture.1* 

Offer to wc&ve. Where the buyer of an article 
which is attached before dehvery to him offers to 
take and pay for it without inspection if the seller 
will procure its release from the attachment, and 
the latter refuses to do so, the buyer is not estopped 
afterward to examine the article and to refuse to 
accept It if it does not conform to the contract** 

§ 193. Expenses Incident to Inspection 

The expeneee Inoldent to an Ineptotlon of the geode 
moot be borne by the aeller unleee there It an agreement 
to the contrary between the teller and buyer. 

In the absence of a stipulation to the contrary, 
the expenses madent to an infection of the goods 


^ Wash.—Hurley-3£aaon Go. ▼. 
Stebbina. 140 P S81. 79 TVasb. SOO, 
IJ.RJL1915B 1181, AiULCas 1916A 
948 

5. Waah.—Hurley-llaaon r. Steb¬ 
bina, aupra. 

6 . Aric.—Bdwarda v Lake Superior 
PiUns Oo. 67 SWSd 1089, 187 
Ark. 1102. 

7. Fa.—Plant r Valley Gkml Oorp„ 
88 Fa.Super. 646 

8 . NT—Dnatan ▼ McAndrew, 44 N. 
T 71 

9 u La.—Ralph Lumber Oo ▼ Flem¬ 
ing Lumber Go. App. 191 So 711 
KT—Dnetan v llcAndrew, 44 KT 

71 

laapeoUoa eoBduatvely by uMe m*. 
apeotar 

under contraot to sell milk pro¬ 
duced morn tnberenlin teated oowe 
under grade A IntpeetiOD, pihraae 
•‘grade A InspecUoiT was need to ea- 
tabllah atandard or grade of mflk 
to be delivered by aellere to buyer, 
and that atandard or grade could be 
proved by evidence of a etata lnepe<r> 
tor or of any other qnallfled person. 


and oontxaet did not reuulre that in- 
apeetlon be made ezdualvely by a 
atate Inapeetor—O^Hare v Peacock 
Dairies, 79 PSd 4S8. 26 Cal App 2d 
846, fOUowed in 79 P Id 448, 26 Gal 
App 2d 768, motion denied 82 P2d 
1112, 28 CaLApp2d 668 
la Mo —Woldert Grocery Go. v 
PtUmaa. 176 SW 467, 191 MoApp. 
16 

IL Ark.—(Cjaaier v Little Rock 
Cooperage Go., 118 S.W 401, 88 
Ark. 667 

66 GJ. p 427 note 76. 

ISii La.—Tez-O-Shn Flour UUa Co. 

▼. RTord, App., 18 Sold 60. 
bTeb—Wharier v Diets Hfll Develop¬ 
ment Co., 278 K.W. 167, 124 Keb 
448 

N'T—Raphael v Sflverberg, 80 NT 
S.2d 708, 192 Mlaa 489, reversed 
on other grounds 80 N.TS.2d 481, 
274 AppJDlv 626 
66 CU. p 428 note 90 
Waiver or estoppel as to defects In 
quality aea Infka il 202, 202 

IS;, Gal—Hooka v Paclllo Grape 
(Products Co, 62 P.2d 827, 12 GaL 
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App Id 268—Oallftamla Fear Gcow- 
ara* Aasoo. v. Herapring; 212 P 
618, 60 GULApp. 602 * 

Time for Inspection see supra I 190 

14. Ala.—ShelPb Inc. v. Baer, 97 So 
698, 210 Ale. 22L 

66 GT p 428 note 92 

15. Neb—Wheeler v Xlteta vnu De¬ 
velopment Co., 279 NW. 167, 124 
Neb 448 

66 CLJ p 428 note 98. 

ISi RSr—Wlburg, etc., Col v. Well¬ 
ing, 112 SW 88A 

66 GJ. p 488 note SA 

17. HI —JJ S. Aluminum Go. v. Ar- 
mac Motor Co., ISS IlLApp 194. 

NJ.—Trotter v. Heckedher, 4 A 82, 
40NJJOq 012. 

iSii HI—Crawford Xiooomotiva eta, 
Oo. V Gelesburg, eta, Gastlnge Go, 
162 HlApp. 406. 

XSu "hi—C rawford Looomotlva eta, 
Ca V Gelesburg; eta. Oustings Co, 
s u pr a . 

SOL Ohla—Mowry CUr, eta. Works 
V Shorter, 8 Ohio Dea, Reprint, 

. 290. 7 ClnaUBul. 22. 



77 O.J S 


8AZES 


§§ 193-194 


are to be borne by the seller Hovrever, the par¬ 
ties may agree on ^^dmsion of the expenses.** 

§ i^. —— Rejection and Notice Thereof 

Wherttf on Inopeotlon, the goods aro provod to bo un- 
•ultablo or fall to conform to the contract, the buyer 
may reject and return them to the aeller, and he should 
notify the sellar of his rejection 

Where, on mspectioii, the goods are proved to be 
nnsuitaUe or not according to the contract, they 
niay be rejected and returned to the sdler,^* and 
if the defects are obvious a failure to reject is 
equivalent to approval.^^ The nght of the buyer 
to reject the goods must be exerased uneqmvocal- 
lyS6 and complaints as to the quality of the goods 
while exerasmg dominion over them do not amount 
to a rejection ** If the buyer rejects the goods, he 
diould give notice of such rejection to the seller,^^ 
together with the reasons therefor,and express 
provision for sudi notice may be made m the con¬ 
tracts^ A return of the goods without such no¬ 
tice is not a suffiaent rejection.so Notice is not 
necessary where the buyer was told by the seller to 
throw away such goods as did not conform to the 


contracts! W*here the contract provides that on 
rejection, a buyer shall return the goods, freight 
prepaid, but he refuses to return them unless the 
seller pays the freight, the buyer is liable for the 
purchase price ss Actual return may be rendered 
unnecessary 1y the circumstances of the transac¬ 
tion or the nature of the goods, and in such cases 
notice to the seller of the rejection is suffiaent.ss 

Time for refection. The option to reject must 
be exerensedS^ and notice of rejection given to the 
seller^S within a reasonable time unless a defi¬ 
nite period IS fixed hy the contract^* The reqmre- 
ment of notice of rejection withm a reasonable 
time is m no sense a formal or tedmical reqmre- 
ment, but is the essence of fair busmess dealing 
If the goods are being manufactured for the buy¬ 
er under his supervision or the supervision of his 
authorized agent, a reasonable tune for notice to 
the manufacturer of defects will be less than if 
the work had not been so supervised.’^ Under an 
entire contract the buyer has a right to wait until 
the whole quanb^ is ready for ddivexy before he 
is called on to accept or reject” 


eoL lUeli.—Phllantf phla Whltlnr Oo 

V Detroit White Deed Worin, S4 
KW 881. 68 Mich. S9 

66 <XJ p 488 note 99. 

aa. ns—rellehetcliie liumher Oo 

V Blverside Dumber Oo., 0 OLA.De„ 
18 F8a 88 

66 OJ p 488 note D 
88 . Ark.—W G. Miebors Oo v Bell 
Chevrolet OOn 146 SWSd 86. 801 
Ark. 486 

HT—OlEenbera v Winter, 47 MY a 
8 d 669 

B.D—'Robert Forsyth A Son v Ten- 
enbaum. 161 A. 118. 

Tenn—Slndle v American Ry Xx- 
preas Oo, 8 Tenn.App 694. 

Tex.—Brownina-Ferris Mach. Co v 
Thomson, dvApp, 68 SWSd 188 
66 CJr p 488 note 8 
Rejection or aooeptanoe of defective 
Foods 

Gensrslly see supra I 184 
Sale by sample see supra I 187 
Resdasion by buyer for defects in 
quality see supra i 100 
Dead animals 

In absence of express contract pro¬ 
vision or clear and oonvineinF evl- 
denos of custom In the tradA buyer 
need not aocept animals shipped or 
pay seller either for dead animals or 
snlfiials whioh have to be destroyed 
on delivery or shmtly thereafter— 
Johnson v Hoffman, 80 A.8d 084^ 7 
MJ 188. 

8 A DeL—'Fraser v. Rosa 41 A. 804, 
17 DeL 848 

mOh.—Pennsylvania Rubber Go v 
Detroit ShipbuildliiA Co, 168 NW. 
1071, 188 Mich. 806. 
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98. ITS—Bell V Miaili.DCLFa.. 49F 
Supp 689 

Fa.—Comfort Springs Corp v Al- 
lancraft Furniture Shop, 67 A.8d 
818. 166 FaSuper 808—Cosmo 

Dress v. Pmrlstein 6b Co.. 4 A.8d 
696, 184 PaSuper 697—FosU Pack¬ 
ing Co v HOrria 198 A. 168, 187 
PaSuper. 494—TsUish v. Twardzlk, 
ComJ]^ 4 Sch.Rsg 840 

88 . ITS—BeU v. Main. DCPa. 49 
FSupp 689 

Pa—Comfort Springs Gorp v Allan- 
oraft Fumiturs Shop, 87 A.2d 818, 
166 PaSuper. 808—Cosmo Dress v 
Psristein & Co. 4 A.2d 508. 184 Pa 
Super 697—Foell Paddiig Co v 
Harria 198 A. 168, 1S7 PaSuper 
494^Va11ish v Twsrdsik. Ooin.Fl.. 
4 SdLReg 840 

66 CJ. p 60S note 48 

97. R.I—Robert Forsyth 6b Son v. 
Tanenbaum. 101 A. 118 

SC—^Rellancs Varnish Co v. Mullins 
Dumber Co. 48 SBSd 668, 818 S.C. 
84 

66 CJ P 489 note 6. 

98. Ala—Henderson v. Holmes, 85 
So 688 £04 Ala 808 

Iowa—Hostler GoaL etc. Co. v. StulL 
819 NW. 481, 806 Iowa 184L 

SS, Tex.—Rumely Produots Oo v. 
Mosa Civ^App, 176 8W. 108 A 

56 CJ p 489 note 7. 

aOi SC—Griggs-Paxton EOkoe Co v 
Friadhelm. 181 SB. 680. 188 &C 
458 


8 D m—Wright V. St. Douis Hdop. 
etc., Co. 78 DLApp 264 

89: Mont.—Berlin Mach. Works ▼ 
Midland Coal, eta. Co, 128 P 896, 
45 Mont. 890 

88 . N.C—Smith V Dove, 64 N.C 489 

65 C J p 429 note ID 

86 b US.—Sponge Divers* Asaoa v 
Smith, eta. Co, D.CJPa, 857 F 888 

56 C J p 429 note IS. 

ProuipfSy 

0S-^11 V Main, ZLCFa, 49 F 
Supp 689 

Fa—Cosmo Dress v Fsrlateln A Co., 
4 A8d 596, 184 PaSuper 697—FoeU 
Packing Co v Hkrria 19S A. 162, 
127 PaSuper 494—Vanish v. 
Twardzlk, GomJPL, 4 SchBeg 840. 

R.L—Robert Forsirih A Son v. Tan¬ 
enbaum, 161 A. 118 

88 b Pa^—'Foell Packing Oo v. ESr- 
rla 198 A. 158, 187 PaSuper 494. 

65 CJ p 489 note lA 

NT—Mils A CSe T BloomflsXd. 868 
NTS. 680, 148 MEsa 649 

SC—Reliance Varnish Go v Mul¬ 
lins Dumber Go., 48 SBSd 66A 
218 SC 84 

8 A NT—Campe C6rp v. Factfio 
Milla 98 NTS2d 847, 876 AppDIv. 
684 

66 G J p 430 note lA 

87. N.T—MUa A Gle v Bloomfield, 
868 NTS 580, 148 Usa 64A 

88 . Del—'Delaware Engineering Go 
T Posey, 112 A. 871. 81 DeL 168 

89. Del —Harper v. Baird, 60 A, 826, 
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Right to retnedy defects. In the absence of any 
stipulation to that effect, the buyer is not boun^ 
after rejection, to allow the seller time in which 
to dehver goods which conform to the contract 
Sale of rejected goods. Where the buyer, after 
rejection, finds a purchaser for the goods and sells 
them, he is liable to the sdler for the price The 
acceptance by the seller of goods rejected by the 
buyer and the sale of the goods by the seller to a 
third person for the buyer does not estop the seller 
to raise any question with reject to the rejec¬ 
tion when sued by the buyer and does not consti¬ 
tute a waiver of the seller’s nght to claim arbitrary 
rejection on the part of the buyer 
Loss of goods After rejection the buyer be¬ 
comes a bailee whose duty it is to preserve the 
goods for the seller’s benefit,^< and if the goods are 
lost because the buyer re^ips them to a wrong 
address the buyer is liable for the pnce.^^ 

§ 195. -Sale on Trial or Approval in 

General 

Qoodt may be delivered eubjeet to the condition that 


they shall be eatlefactory to the buyer and that there 
shall be no sale If they are not satifaotory after a trial 
or teat 

Goods may be delivered subject to the condition 
that they shall be satisfactory to the buyer^S and 
that there shall be no sale if they are not satisfac¬ 
tory after a tnal or tesL^^ Whether the transaction 
constitutes a contract for the sale of goods on tnal 
or approval depends on the mtention of the par¬ 
ties A buyer cannot, by a mental reser¬ 
vation of his mtention, or a mere statement that 
he takes the goods on tnal, convert what is m 
fact an absolute sale mto a sale on tnaL^> A sale 
on tnal or approval is conditional,^^ and the ap¬ 
proval of the buyer is a condition precedent^^o 
Under a contract of this character the obligation of 
both parties is suspended until the purdiaser’s sat¬ 
isfaction is gamed^i^ or waived.^^ Until the title 
passes to the buyer he is a mere bailee Where 
the sale is on tnal, the buyer is not bound to ac¬ 
cept,^ or entitled to reject,^^ until sudi tnal is 
made 


4ik NT—aiaibs V Stroodk. SOS N 
T.& ns 

Wim .—Haaemaa v Xne, SOS NW. 84S, 
188 Wla. 617 

86 CJr p 4S0 note 18 

Biglit to repair or replace aoode sold 
on trial or appro^ see Infra i 
SOI. 

41. NT—Samplea v Hurd, 14 NT 
St. SIS 

da. Cal —California Cotton CO-op 
Aas'n V Byrne. 1S6 P2d 869. 68 
CaLApp 2d 840. 

48. Cal—Oladinm Co v Thatcher. 
STS P 840. 95 CaLApp 85 

44. Ky.—J B Hireehfleld Co v 
Vanhoose Grocery Go. 389 SW 
S26. 217 Ky 899 

Biek of loss or injury generally see 
infra If 386. 387 

43. Tex—CkMcpns tads dted In 
Stewart v Woods Electric Co. Civ 
App. 78 SWSd 657. 660—Oocpns 
Jtels died in Brownina-Ferris 
aiach. Co V Thomson, dvApp. 58 
SWSd 188. 186 

55 OJ p 480 note 28 

Aareementa for repurdiase and re- 
comeyance see infra | 278. 

As affectlna transfer of title see in¬ 
fra i 368. 

Conditional sales see infra If 558- 
650. 

Sale: 

Of aoods subject to approval of 
third person see supra i 188 
*t>n trial or approval** defined see 
supra i 1. 

Or return see InfTa 18 218-215 

Warranty conditional on trial or test 
see infra i 888. 


48. n.S—Shepherd v Union Central 
Life ma Co.. aCA-Tex.. 74 7.8d 
180 

Tenn.—Newldric v Tennessee Metal 
Culvert Co. 15 TemLApp 417 
55 OJ. p 480 note 24. 

47. Partlonlas oontraots oonstmed 
U S —Griffin Mfa Co v Boom Boiler 
4b Weldina Co, dCAudilo. 90 F 
2d 209, certiorari denied 58 SCL 
148. 802 US 741. 88 I^-Bd, 578 
Cal—^Innes Food l^uipment Co. v 
Sananinetti Vrxdt Go. 198 P2d 88, 
85 CaLApp Sd 140—Homer lAuah- 
lin Enalneers Corporation v J VT 
Leavitt 4b Co, S P2d 511, 116 GsL 
App 197 

Vt.—Kennedy v darX 154 A. 577. 
108 Vt. 849 

55 C J p 480 notes 28 [a], 24 [b] 

Fact that buyer purdhased plow 
on condition that it would do cer¬ 
tain worl^ and that plow when test¬ 
ed failed to perform this work, was 
aood defense to action for price, 
vhere words **for demonstration** 
were written in order —Emerson- 
Brantlnaham Implttnent Go v Bur- 
llnaame Co-op Elevator Co, 298 P 
495, 181 Kan. 78L 
Ptasase jour aooeptsnoe” la 

analoaons to. and sovemed by. the 
same rules as pertain to provisions 
in contracts where the performance 
is to be to the satisfaction of the 
buyer—SchoOk HoUeman. 82 So 

2d 809. 88 AlaJkpp 258. 

Sale or xetuza os on trial or approval 
(1) Whether a oontract was one 
of sale or return, or one of sale and 
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approval, depends on the Intent of 
the parties, to be determined from 
their words and conduct. 

Fla—Jacksonville Paper Go v Smith 
4b Winchester Mfp Co. S So 2d 
890. 147 Fla 811 

Iowa—Bishop V Starrett. 207 NW 
561, 201 Iowa 498 

(2) Sale or return generally see 
infta Si 218-215 

43. Wls—Somers v McLaughlia 15 
NW 442. 57 Wla 858 
40 Tex.—Williams v Mutual Motor 
Go, CivJLpp, 67 SWSd 905 
Conditional sales in which title re¬ 
tained until price paid see Infra SI 
558-650 

60 , Tena—Newkirk v Tennessee 
Metal Culvert Co. 15 TenaApp 
417 

Tex.—Williams v Mutual Motor Cb, 
Civ App. 67 aw 2d 905 
85 GU p 480 notes 28. 24. p 481 note 
26 

Blm Tex—Williams v Mutual Motor 
Co, Civ App. 67 SWSd 905 

65 aj. p 481 note 27. 

60. Tex.—Williams v. Mutual Motor 
Co, supra 

66 C J. p 481 note 28 

Waiver of right see infra f 199 

88. Vt—Kennedy v darl^ 154 A. 
677, 108 Vt 849 

Transfer of title see infra I 268 

84. Tenn.—Oospns Furls otted in 
Newkirk v Tennessee Metal Cul¬ 
vert Co, 15 Tenn.App 417 
65 CLJ p 481 note 82. 

68b Tenn.—Newkirk v. Tennessee 
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A provision that the article shall be satisfactory, 
without stating to whom, has been construed as 
meaning satisfactory to the buyer,and the doc- 
trme of caveat emptor does not apply.^^ Wliere 
the contract itself provides defimte tests or speafi- 
cations, and the required performance to the sat¬ 
isfaction of the buyer is not the sole determming 
factor, reasonable satisfaction or substantial per¬ 
formance in sudh a manner as to conform to the 
standards provided is all that is required.^^ If the 
buyer purchases a machine '‘cash on trial," the sale 
18 conditional on the abihty of the mac^e to do 
the -work for which it is purdiased, and not on the 
btqrer’s satisfaction with it ^9 In some jurisdictions 
It has been held that, where the contract provides 
that an article shall be kept if it works well, the 
buyer is bound to give it a f^ trial,^o if it is 
provided merely that the article shall be kept if 
it suits the buyer he is not bound to give it a, 
trial before rejecting it,^^ and the rule last stated 
applies even though the contract provides that the 
buyer shall give the goods a practical test^^ 

Under a sale on trial the buyer is not haUe, pend¬ 
ing IhA trial, for loss of, or injury to, the goods 
unless he is guilty of negligence^* or unless the con¬ 
tract makes him liable*^ Injury to the property, 
without fault of the buyer, will not depnve lum of 

the right of rejection^* 

Condition applicable to parts of appliance. Where 
an ai^liance is sold complete with necessary attadi- 
ments under an agreement for satisfactory service, 
failure of the attachments to operate properly ab¬ 
solves the buyer from liability for the pnee^ even 
thouc^ the appliance itself, aside from the attach¬ 
ments, functions properly.** 


§ 196. -Reasonableness of Determina¬ 

tion and Good Faith of Buyer 

On « sate of goods on approval, whsthor ths buysr’s 
dstermlnatlon that ths gooda are not satisfactory Is con- 
cluslvs Is a question of Intention, depending on the terms 
of ths oontraet and ths special circumstances. 

On a sale of goods on approval, whether or not 
the buyer’s determination that the goods are not 
satisfactory is conclusive is a question of intention, 
depending on the terms of the contract and the 
speaal circumstances,*^ and if it is apparent that 
the buyer was determined to preserve an unqualified 
option, and not to permit anyone else to judge for 
him, his determination is conclusive,** hut if the 
contractual terms and surrounding drcumstances 
show that It was intended that the buyer diotdd act 
fairly and reasonably, and base his determination 
on grounds whidi are just and sensible, the un¬ 
ification arises that his deosion, m pomt of cor¬ 
rectness and the adequacy of the grounds, is o/pea 
to judicial inqmry ** It is quite generally held that, 
where the contract of sale is to funu^ some ar¬ 
ticle whidi diall be satisfactory to the buyer, and 
the object of the contract is to gratify taste or 
sensibilities, serve personal convemence, or satisfy 
mdividual preference, the question whether the ar- 
tide furnished is satisfactory is for the sole deter- 
xmnation of the buyer, and that the courts cannot 
inqmre into the reasons for his detenmnation if 
he dedares that he is not satisfied.^* Where the 
question is not one of taste or preference, but in¬ 
volves merdy quality of material, operative fitness, 
or medianical utilify, some deasions hold that in 
the latter class of cases the buyer must show reasons 
for his dissatisfaction,^! and that the law will say 
that what in reason ought to satisfy a contracting 
party does satisfy him.?* So a provision that the 


Iffetal Calvert Go, 15 TenDJkm 
417 

65 C.J. p 481 note 88 

5S. 150.—Devolne Oo v Internation¬ 
al Co, 186 A. 87. 161 MO. 690 

66 CJ p 481 note 80 

67. Tex.—Hadmey Hfa Oo v Oe- 
lom, GivApp, 189 SW 988, af- 
nimed, Gona.App, 821 EkW 577. 

88 . US—Griffin Mfr Co v Boom 
Boiler 6b WeiOlna Co. CCLA.01iio. 
90 Fia 209. certiorari denied 68 
set. 148, 802 na 741, 82 LJld. 
878. 

68 . Iowa.—Bnokeye Traet, eto., Co 
V. Smith, 188 N.W 817, 168 Iowa 
104. 

OOi N.T—Grant v. Borcli, 26 Ban 
876. 

81. 15o—Atlantic Faint Co. v. HU- 
pln-Boyle Conatr Co, App, 28 aW. 
2d 1098. 

NT^-Grant v. Bordh, 26 Hon 876. 


ea Mo—Atlantic Faint Go v. BSl- 
pln-Boyle Conatr Go, App., 28 a 
W 1098 

55 C J p 481 note 87 

ea Ark.—Gottlieb ▼. Blnaldo, 98 S 
W. 760, 78 Ark. 128. 6 
278 

66 aj p 481 note 40 

Risk of looa or Injury generally aee 
infrii ii 286. 287 

84. Mo—Brown Inatroment Oo v 
Universal Bride, etc., Co., 249 a 
W. 128, 212 Mo App 462. 

56 C.J. p 481 note 41. 

8a Mo—Campbell v. Tlxdker. 118 a 
TV. 660,187 MoJbpp 48a 

sa K J—IDomestlo Engineering Salea 
Corp V Meloy, 144 A. 871, 105 M 
JXaw 261. 

67. Ala.—Sdiode ▼ Hblleman, 82 So 
2d 809, 88 AlaJbpp 85a 

56 CU P 481 note 44. 

Snffleieney of performance of con¬ 
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tracts Involving satisfaction of 
party generally see Oontraets I 
495. 

ea MidL—Wood Reaping. eto. 
Mach. Co V Smith, 15 IfW. 908. 50 
Midi. 566, 45 AmR. 67 
68 . R.L—RedUrd Farm v. Provi¬ 
dence X.lve Fonltry Co., 12 A.2d 780, 
64 R.L 480 
66 CLJ p 481 note 4a 
TOl US—D W. Winkelman Go. t. 

Barr. CA.Tenn.. 178 F2d 841 
Ala^—Schook V Hblleman, 82 SoAd 
899. 88 AlaJbpp. 258 
Mias—McFadden 6 b Oates v. Ray, 185 
80 . 245. 184 Misa 862. 

66 C J p 488 note 47 

71. Mias—McFadden 6b Oates ▼. 

Ray, 186 So 246, 184 Miss. 852 
66 G.J. p 488 note 49 

7a US—D W Winkelman Co. v 
Barr, CA.Tenn., 178 F.2d 841. 
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artide shall be satisfactory or work in a "satisfac- 
toxy manner/* or shall* after thorough trial* "work 
satisfactorily,”7* or that it shall be "acceptable for 
the purpose” intended,has been held to contem¬ 
plate that the article shall be satisfactory or accept¬ 
able* or work satisfactorily, to a reasonable person 
As a general rule, a contract to furmsh articles 
which diall be satisfactory to* or operate to the 
satisfaction of, the buyer, gives him an absolute 
right to reject the article if he is dissatisfied* re¬ 
gardless of his reasons for dissatisfaction,^^ pro¬ 
vided he acts honestly and in good faith,^^^ since the 
law will not make contracts for people sui juns 
It IS generally recognized, however, even in this 
line of cases, that while the buyer’s dissatisfaction 
need not be reasonable* it must nevertheless be 
real, and not result from caprice or dishonest de¬ 
sign to be dissatisfied in any event;^< and this rule 
applies to a purdiaser from the original buyer.^^ 

An agreement that the buyer shall pay for the 
article "when submitted to a satisfactory tesf*^o 
or a stipulation for payment if the article complies 
with the guaranties* and for rejection if it "proves 
unsatisfactory for any other cause/’^i has been held 
not to give the buyer the right arbitrarily to re¬ 
ject the article. 

§ 197. —— Mode and Expense of Trial or 
Test 

Where the sale ie dependent on a trial or teat, there 
must he a proper and fair test and any provision In the 
contract as to the manner of test must be followed 
Where the seller Is to make the trial or test, he Is liable 
for the expense thereof. 


Where the sale is dependent on trial or test, the 
buyer must properly apply the article sold to the 
use for which it was purchased if he would daim 
that when apphed it did not serve.^^ There must 
be a proper and fair test,^< and any provision m the 
contract as to the manner of test must be fol- 
lowed.^^ If the goods are to be satisfactory to 
the buyer on test* his determination must be based 
on an actual test made by himself, and he is not 
entitled to rely on tests by others On a sale of 
maduneiy it may be the duty of the seller under 
the contract to set up the machine and conduct or 
assist in making die test,^* and where the right 
to compensation depends on its successful operation 
the seller has the nght, if not the duty, to test the 
operation of the machmeiS*^ Imt the fact that the 
buyer himself set it up does not affect his nght^ 
if his act did not mterfere with the trial The 
question for determination is not whether the ma¬ 
chine sold can be made to work in a manner sat¬ 
isfactory to the seller when operated by his skilled 
employees, but whether it can be made so to work 
by the employees of the buyer,^’ and it is no ob¬ 
jection that ^e buyer’s employees were mexpen- 
ence(L^<^ The most that is demanded of the buyer 
is that he bring to trial honesty of purpose accord¬ 
ing to his capaaty, and he is not bound to exerase 
even the doll of ordinary persons.*^ 

Expense of inal or test. Where the sdler is to 
make the trial or test, he is liable for the expenses 
thereof So* where the contract provides that* 
if an engine does not prove satis&ctory after a 
certam period, the seller will remove it at his own 
expense* the seller is liable for the expense of dis- 


73. MSm.—F schteler v. Whlctemors. 
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56 CLJ. p 482 note 68 
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2d 809. 88 AlaJbpp. 268 
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55 CJr. p 488 note 66 
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S malley. 197 NTS 680. 208 App 
Dlv 661, enirmed 189 NB. 768. 285 
NT 619 
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meier Ice Mach. Co. 68 NB. 409. 
204 HL 117. 125 
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lowed In 88 PLApp 90 

83. Tenn.—Newldb^ v. Tennessee 
Metal Culvert Co, 16 TennJbpp 
417. 

56 C J p 488 note 61. 

8^ SJ>—Harris v Ijyons* 188 N.W 
296. 80 272. 
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Bayer Steam, etc., Oo« 179 S.W 
1084. 166 Ky 744. 
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Go. V Penns 3 dvaala Knlttlny Mills, 
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connecting the engine and taking it down,^< as 
well as the expense i^hich the buyer incurred, at 
the seller’s suggestion, m making repairs to enable 
the engine to run.*^ 

§ 198w — Time and Duration of Trial or 
Test 

Where an article or gooda are sold on trial, the trial 
or teat should be made within a reasonable time or 
within such time as may be fixed by the agreement of 
the parties. 

Where an article or goods are sold on trial, the 
tnal or test should be made withm a reasonable 
tune, m the absence of any speaal agreement,^^ 
and if the tnal penod is fixed, but there is no 
time specified for beginning the tnal, the buyer has 
a reasonable time within which to b^[m it^* If a 
certain penod is fixed for making the tnal or test, 
the buyer has the full period m which to make it,^^ 
and where the artide is delivered when a satisfac¬ 
tory test IS impracticable the buyer is entitled to a 
reasonable time beyond that prescnbed for making 
the test** Neither party may stop the tnal before 
die expiration of the time teed, if the other de¬ 
mands that the tnal proceed On the other hand. 
It has been held that the buyer is not bound to let 
the tnal continue for the full penod, but may stop 
it whenever he is convinced that the article is un¬ 
satisfactory,^ especially where the seller makes no 
demand for fuiiJitr triaL^ If the buyer fails to 


make the tnal within the time speafied, he is liable 
for the price of the goods > 

Computction of Ume, The tune fmm which the 
penod b^ns to run depends on the terms of the 
contract and the surrounding arcumstancea^ 
Where the contract allows the buyer of a machme 
a certain penod for testing it, the time does not 
begm to run until the seller has dehvered aU the 
parts of the machine essential to put it m opera- 
ti(m,S and if the seller agrees to send some one to 
start the machine when the buyer is ready, the time 
allowed for tnal does not begin to run until the 
person sent by the seller has started it.^ 

§ 199 . _ Approval and Acceptance 

A tala on trial baoomat oomplato and tha boyar la 
llabla for tha priea on tha fulflilmant of tha condition 
and aecaptanca of tha goods. 

On the fulfillment of the condition and accept¬ 
ance of the goods sold on tnal, the sale becomes 
complete and the buyer is liable for the price.^ 
The same result will follow if he waives a complete 
trial or test and accepts the articles^ or fails without 
excuse to make the reqmred test,^ and a waiver 
results where the stipulated tnal is prevented by 
die buyer The failure of the buyer to exercise 
the option to reject withm the time teed by the 
contract, or within a reasonable time when none is 
speafied, is equivalent to an acceptance,rendering 
the buyer liable for the pnce,^* and the mere fact 


S8. Fa^—StidkBcy Oow t. TTbdcrwood, 
14 FaJOltrt. 468. 

gin Pa.—Stlckney Oo. t. miaarwood. 
supra. 

9B)i Va.—Brown v. Anstln-Westem 
Ck>, 68 aJS. 184, 111 Va. SOS 

Tima for return or rejection of goods 
see Infra 8 SOO a 

as. Conn.—Bellelleur ▼.US Finish¬ 
ing Co. 150 A. 711, 111 Conn. 668 

66 CU. p 484 note 76. 

S7« OomL—^Bellellenr ▼. U. 8. Fln- 
Uhlng Go., supra. 

66 GU. p 484 note 77. 

as. CaL—Ventura Mfg. eta, Oo ▼ 
Wsifleld, 174 P. S8S. 87 OsLApp 
147 

aa us.—Huber Mfg Oo ▼. Craw¬ 
ford, D CJPa., 176 F. SIS. 

65 GJr. p 4S4 note 79. 

1- DCL—Bayer Steam, ete:, Oo ▼• W 
O Cornell Go, 47 AppJ> OL 14a 

Masa—Williams Mfg; Oo v Stand¬ 
ard Brass Oo.. 6S NJD. 86S. ITS 
Mass. S6S. 

a. UOL—Bayer Steam Soot Blower 
Oo. V W. Qw Cornell Oo. 47 AppJ> 
a 148. 

S. Ky^—Zioolsvllle Trust Oo. v. Bay¬ 


er Steem. eta, Co. 179 aW. 16S4, 
166 Ey 744. 

a Ean —De Menitt v FOrbee Mill¬ 
ing Co. 216 P loss. 114 Kan. 62. 
66 CUT p 424 note 82. 

FaUure to pcodnoe amxcbaadlse 
Fact that buyer, who had purchas¬ 
ed macJifne on thirty days* trial, 
produced no merchandlae during 
month following eatlefaetory Inetal- 
latlon of machine, did not entitle 
buyer to postpone trial period so as; 
to defeat seller's rlidit of recovery 
for price of machine^R- A. Jones 
& Oo V. Green Broa Oo.. 198 KJiL 
682, 289 Masa 60 

5, DC—Rondlnella Southern B. 

Oo. SS AppDa 66. 

6 , Masa—Isaacs v. Macdonald, 162 
KJL 81, 814 Masa 487. 

7 , ou—Moore v Da Salle Ebcten- 
elon UnhrersUy. 298 P. 688, 148 OU. 
88 

Tax^Blo Grande Valley Csnnlng Ob. 
V Piedmont lAbOl Cow dvAppu, 
112 8W2d 872. 

65 GLJ. p 424 note 86. 

Acceptance of goods generally see 
Infta if 818-228 

Passage of title see Infra 8 268. 
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Payment of price generally see in¬ 
firm II 228-244. 

Waiver of breach of warranty by re- 
tratlon of goods aftsr trial see in¬ 
fra i 246. 

8 , Idhss—Chasers Patent m Oa ▼. 
Boston Tow-Boat Oo.. 28 KJL 470, 
155 Masa 211 

66 CLJ. p 484 note 87. 

a. us.—Thomaon-Hiofnston Bleetrte 
Oa V Bmeh-Swan Saeetrio Ught, 
eta, Co, Cavt. 81 F. 626. 

66 cur. p 484 note 88. 

lOL IML—Smith ▼. Barber, 68 KA 
1014, 168 Znd. 822. 

U. Msssj—R. A. Jones 4b Cb. ▼• 
Green Broa 102 KJBL 68|, 280 
Mksa 60 

K.T—Welch T. Talbot, 61 »r.T&2d 
664, 268 AppJMv. 868. 

Tex.—Ctaspns atuds gpofeed la WU- 
lisms V. Mutual Motor Ooi. Ctr. 
APP., 67 S.W2d 906, 007 

65 OJr. p 484 note 91. 

Aooepteaoe as wa i ver of deteete gen¬ 
erally see Infira I 208. 

IS, Tesj—Williams ▼ Sffntnal Motor 
Co, dvApp, 67 8.W2d 906. 

66 CJ p 486 note 91. 
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that the buyer complained to the seller of the un¬ 
satisfactory diaracter of the goods is not sufficient 
to change the effect of his conduct^^ 

There is an acceptance where the buyer so mis¬ 
uses the property as materially to affect its value.^^ 
If the buyer, after test and expiration of the time 
for rejection,!® or after he has given notice of re¬ 
jection,!® continues to use the article for other pur¬ 
poses, he is deemed to have accepted it The fact 
that sudi use was for the purpose of preventmg 
loss of other property is immatenal,!^ although it 
has been held that an acc^tance will not result 
from a use necessary to protect the buyer from m- 
jury or serious inconvenience arising from the 
test!® There is no acceptance where the reten¬ 
tion of the article is caused ty the acts of the sell¬ 
er,!® or IS at his request,®® or where the buyer re¬ 
tains and uses the article on the failure of the sdler 
to remove it after due notice so to do®! Where 
the goods are of sudi diaracter that they must be 
consumed in malnng the reqmred test, and the 
buyer in good faith consumes them all, he is under 
no obligation to return die goods or pay for them 
in case the test is not satisfactory ®® 

Retention to secure advances. There is an ac¬ 
ceptance where, after madimeiy mstalled proves 
unsatisfactory, the buj^er refuses to permit the 
seller to remove it unless he secures the buyer for 
damage caused by its mstallation®® or where the 
buyer refuses to return goods except on condition 
that the seller reimburse him for expense m- 
curred.®® On the other hand, it has been held 
that a refusal to return the goods until the buyer 
is reimbursed for his reasonable advances does not 
constitute an acceptance ®® 

Acceptance of part On sale of several artides 
on trial, the buyer may accept one and return the 


others.*® 

Excuse for failure to make test The opimon of 
experts that ffie artide sold on trial will not do 
the work stipulated is no excuse for failure to make 
the required test.®^ So it has been held that such 
failure is not excused by the fact that a similar ar¬ 
tide bought from the seller by another person had 
been tested and rejected.®® On the other hand 
It has been held that, if it had been ascertained 
by actual trial that madimes exactly similar were 
necessanly incapable from their construction of 
domg what was promised for them, it was not nec¬ 
essary to put the particular one to actual test®® 

§ 200. -Exercise of Right to Reject or 

Return 

a In general 

b. Notice 

c. Time and place for rejection or re¬ 

turn 

a. IhOenaral 

Where the buyer of goode on trial or approval notl- 
flee the teller that they are rejeoted ae uneatlafaetory he 
need not return, or offer to return, them unleta the con¬ 
tract eo provides. 

Where the buyer of goods on trial or aif^roval no¬ 
tifies the sdler that th^r are rejected as unsatis¬ 
factory, he need not return or offer to return them 
in the absence of a stipulation m the contract so 
providing;®® and where the contract provides that, 
if the goods are not satisfactory, the seller will re¬ 
move them the buyer is not bound, on giving notice 
of rejection, to remove the goods from the place 
of delivery to a warehouse if thqy are not taken 
away by the seller ®! Where die contract provides 
for a return of the goods if not satisfactory, the 
btqrer cannot reheve himself from habdity for the 


W. 669, 18S Wla. 187. 841. 14 Zj.IUL. 
M’S, 1107 

56 GLJ p 486 note 98 

19. TeuL—Mewklxk v Tennaaaee 
Metal Culvert Co, 16 TennJkpp 
417. 

66 <U p 486 note 99. 

90. in<dL—Snody v. Shier. 60 MW 
868 . 88 Mich. 804. 

66 C J p 486 note 1. 


9C Va.—Brown v. Austin Western 
Co, 68 SB. 184, 111 Ya. 809. 

65 OJ. p 486 note 6. 

UBm Ky —Kidder Press Go. v. Reed. 
117 SW 960. 188 Ky. 860, 184 Am. 
SR. 460 

56 CJr p 486 note 6 
98. Wls—SUvernail v. Rust 60 M 
W 787. 88 Wls 46a 

97. M Tj—M cDonald v. Pierson, 88 
Barb. 188 


18, Ten.—WflUams v Mutual Kotor 
Oo.. GivApp. 67 aW.8d 906 
66 C J p 485 note 98 
la Mass —Ray v. Thompson. 18 
Cush. 281, 69 AmJ>. 187. 

15. R1—EVed W Wolf Go ▼ Mon¬ 
arch Refrifferatlna Co, 96 MB. 
1068. 868 m. 491. 60 I.JtJL,MS. 
808 

65 aj p 486 note 96 

18. RL—^Fted W Wolf Go. V Mon- 
arcb Refrigerating Co. supra— 
HaU V. Bergschnelder, 866 niApp 

iia 

17. m. —PM W Wolf Go V. Mon¬ 
arch RefHgerating Co, 96 MB. 
1068, 868 Dl 491. 60 1#JLA.J79, 
808 


91. Iowa.—McMman v Jaeger i^^g 
Co, 169 MW 80a 177 Iowa 69a 
56 C J p 485 note a 

99. Ala.—Mational Supply Co r. J 
T 'Home Veneer Co.. 81 So 866, 
17 AlaApp. 7a 


98. Vt—Waters Beater Co. v Mans- 
flSld. 48 Vt. 878 

99. Miassp—Waterr (Patent Beater 
Co. T Smith. 180 Mass. 444. 

90l Tex.—Williams v. Mutual Mdtor 
Co.. GlvApp, 67 S.W8d 90a 
56 G.J. p 486 note 18 


98. Wls —Iieitennann v Barnard. 
184 MW. 666. 141 Wls. 48a 
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81. Pa.—White V. Miller, tf Pa.Su- 
per 67a 


66 CU. p U6 note 97 

1 & Wls.—arox V. wnidnson, ii8 m. 
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pnce unless he returns or offers to return them^i 
or unless the agreem e n t for return is waived 
and such waiver is not shown by the refusal of the 
seller’s agent to ^>eafy a place of return, where 
he advises the buyer that he has no authority in 
the matter but must await instructions from the 
seller*^ 

The offer to return must be definite^K and un¬ 
conditional,and be based on dissatisfaction with 
ffie goods A mere notice of dissatisfaction with 
the goods, or notice of defects, is not a compliance 
with a provision reqmnng a retum,^^ nor is a no¬ 
tice that the goods are held subject to the seller’s 
order,*^ or a statement that he could go to the 
btQTcr’s place and get them.^<> However, a state¬ 
ment of the buyer to the seller’s agent that the 
former desired ^e goods removed for lade of sat¬ 
isfaction IS suffiaent,^! as is a request for shipping 
instructions and a statement that on receiving such 
mstruebons the goods will be retumed.^^ A ddiv- 
eiy withm a reasonable time to the particular ear¬ 
ner designated by the seller, who has ordered the 
goods reshipped to him 1^ the btqrer, is sufficient,^^ 
and the buyer need not also diow an acceptance 
by the earner The buyer is relieved from the 
obligation to return if he is mformed that the seller 
will not receive the artide,^ or if on an offer to 
return the seller fails to give shipping direcbons,^^ 
or where the seller fails to give a demonstration of 
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a machine as he is required to do under the terms 
of the contract^^ 

If the right of return is properly exerdsed, the 
buyer is reheved of habilitj^s and is entitled to a 
return of any part of the purchase price paid^^ 
Detention, injury, or loss of goods In the ab¬ 
sence of a special contract fixing the d^[ree of 
care to be exerased by the buyer, he is, as a bailee 
of the goods pnor to the passage of title to him, 
liable only for such injuxy to the goods as results 
from his failure to exerdse due care and diligence 
in their use and preservation.^® However, the buy¬ 
er may 1^ special contract enlarge or restnet the 
obligation which otherwise would by imphcation be 
imposed on him.®^ The seller may recover damages 
if the buyer wrongfully detains the artide®® or if, 
the artide being returned, it has been so injured 
while m the buyer’s possession as materially to 
impair its value.®® In the absence of agreement 
the goods are at the ndc of the sdler during the 
trial period,®^ but under an agreement of the par¬ 
ties the buyer may be responsible for the loss of 
the goods dunng the trial period even though 
he is not at fault®® 

b. Notice 

Notice of dlMattsfaetlon witli, or rojoetlon of, goodo 
•old on trial or approval miiat bo given by the buyer to 
tho aollor whore the contract of eale reciulree such notice 
or whore tho buyer lo not required by the contract to re¬ 
turn, or to oflier to return, the goode. 


88i TL—Haatlngs v. Adame, SO A. 

804. 67 Vt 119 
66 CU p 486 note 14 
Tender of setnra by eanwev 
Wliere defendant claimed, In action 
to recover balance due for merchan- 
dlae, that plalntUC had agreed to per¬ 
mit return, within a reasonable time, 
of unsold goods, tender of return of 
goods by answer was Ineffective 
where defendant testified on the trial 
that goods could not be found, since 
defendant was bound to exercise or¬ 
dinary prudence for preservation of 
the goods and could not abandon or 
destroy them—Stratton ft Terstegge 
Oo V Criswell. 160 SWSd 187. 290 
Ey. 64. 

83. Or—Witt V Campbell-Lakln Se- 
gar Oo. 184 P 816, 66 Or 144 

66 OJ p 486 note 16 

84. lowa^-Zlmmerman v Robinson. 
91 KW. 918, 118 Iowa 117. 

88b KT—Piss, eta. Bbrse Oo. v 
BchwartschU^ 121 N.T.S. 292. 

66 cur. p 486 note 17 

SSL GSb—Charles v. Tyler, 104 SB. 
98. 26 GaJLpp 626 

NT.—Howard v Hayes. 47 NT Su¬ 
per 89, affirmed 90 N.T 648. 


87. Gte.—Sears v Hltchena 121 SJGL 
688, 81 GtauApp 574 
66 CUT p 486 note 19. 

88L Mich.—J A. Fay. etc.. Oo v 
Cummer Mfir Co, 157 NW 1. 190 
Mich. 281 

89. Gcl—T oung-Jones Hardware Co. 

V Dewey, 106 SJBL 698, 26 GaJkpp 
621. 

4ft Ga.—Toung-Jones Etardware Co. 

V Dewey, supra. 

41. NT—Securities Inv Co v Max¬ 
well. 226 NT.a 278, 181 Mlac 160, 
affirmed 280 NTS 907. 224 App 
Div 872 

42. DC—Bayer Steam, eta, Co v 
TV O Cornell Co., 47 AppDC 146 

48. Ala.-^ T McTeer Clothing Oa 

V T Ij. Farrow Mercantile Co.. 62 
So 878. 9 AlaJlpp 104 

44. Ala—J T McTeer Clothing Co 

V T Lu Farrow Mercantile Co. su¬ 
pra. 

4 ft Neb.—Ssreamore MarUh Harves¬ 
ter Co V. Orundxad. 20 NW. 882, 
16 Neb 629. 

NT—ComeU v. Fox, 88 N.T ft 488, 
95 AppJMv 71. 

48. IlL—B. D Bssley Mach. Oa v. 
Dann Oil, eta. Insert Co. 208 HL 
App 600. 


Miah.—OoUes V. Swenaberg; 61 NTV 
276. 90 Mich. 228 

47. Tenor—NewUxk Tennessee 

Metal Culvert Co, 16 TennJkpp 
417. 

4ft Neb—Cohn-Goodman Co v. 
Mandelson, 142 NW. 291, 94 Neb 
47. 

55 CUT P 486 note 27. 

4ft Ill—Foerster v D. Fish Furni¬ 
ture Co., 265 niJIpp 410 

60l Ey.—Stratton ft Terstegge Co v. 
Criswell. 160 aW2d 187, 290 E^. 
64. 

Vt.—Kennedy v. Claxl^ 164 A. 677, 
108 Vt. 849 

Passage of title see iatm I 268. 

SI. Vt.—Kennedy v Clark, supra. 

6ft NT —Redmond v American 
Mfg Co, 24 NJH 924, 121 NT 415. 

Sft IjS^—K enner Cycle, eta, Worica 
I V Fasterling, 6 Ija.A.. Orleans, 191 
NT—Taylor v. TUlotson, 16 Wend. 
494. 

Sft Vt—Kennedy v. dark, 164 A. 
677, 108 Vt 849. 

Risk of loss or injury to goods gen¬ 
erally see infra I6 286, 287 

Sft Vt—Kennedy v. dark, supra. 
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Where no return » stipulated for in a contract 
for the sale of goods on trial or approval, there 
need be neither a return nor an offer to return, as 
discussed supra subdivision a of this section, but the 
buyer must give notice of dissatisfaction or rejec¬ 
tion.^ On the other hand, the buyer may return 
the goods as unsatisfactory, in accordance with the 
nght conferred by the contract, without first ginng 
the seller notice of defects and an opportumfy to 
remedy them, unless such notice is required by the 
contract^^ The contract may provide that no¬ 
tice of defects or dissatisfaction shall be given to 
the aeller,^^ and in sudi case the notice stipulated 
for must be given to rdieve the buyer from liability 
for the price^^ A request by the buyer for addi¬ 
tional time, given after expiration of the period for 
trial, IS not a suffiaent notice.^<* 

Request for shipping instructions. Under a con¬ 
tract providing that if the goods are unsatisfactory 
the seller will, on receipt of advice, furmsh flipping 
instructions, the buyer need not exprestiy request 
the seller for flipping instructions, and notice with- 
m the stipulated time that the goods are unsatisfac¬ 
tory 18 sufficient where the buyer thereafter hdds 
them subject to the seller’s order 

Waiver of notice or insufficiency thereof. Notice 
of defects on refusal to accept may be waived,*^ as 
where the seller agrees to make inquiry as to the 
result himsell^^ 

n Time and Place for Selection or Betoni 

Th« option to rojaet and roturn goods sold on trial 
or approval must bo OKoroloed at tho time flxad In tho 
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contract or, If no time Is otlpulatod, within a reasonable 
time. 

If the contract lirmts the time withm which the 
trial IS to be made and the article accepted, the 
option to reject and return must be exerased 
promptly on or before the expiration of the period 
limit od64 uxiless the provision as to time is waived<^6 
or modified by further agreement,^^ and the buyer 
cannot elect to reject and return the property after 
the penod hmited has expired.^^ Where a contract 
of sale on approval specifies the time wifhm which 
payment must be made, the time so limited for pay¬ 
ment will be the time withm which the option of 
approval must be exerased.^^ Dehvery of the 
goods, withm the time limited for return, to a carrier 
for riiipment to the seller, is suffiaent** In the 
absence of asy limitation as to time for rejection, 
the option to reject must be exerased and notice 
thereof given withm a reascmable time,^* and this 
has been held to be a reasonable time after the 
expiration of the penod allowed for tnal.^^ What 
is a reasonable time depends on the arcumstances.^* 

Place of return If no place of return is desig¬ 
nated, the buyer’s place of residence or busmess is 
the place of return.^* 

§ 201* —* Sight to Repair or Replace 

On a calc on trial or approval tho partloa may agroo 
that tho Bailor ahall have tho right to repair or roplace 
tho articio Bold 

On a sale on trial or approval the parties may 
stipulate that the seller tiiall have the nght to re¬ 
pair or replace the article sold.^^ If the contract 


5 ft Paw—Yalllab v Twardilbp Oom. 

PL, 4 S<di Rag 340 
Tor.—OoKpoa Jnzla gvotod la wn- 
Ilams V. Mutual Motor Co, Cfv. 
App.. 67 ftWSd 905. 

55 C J p 436 note 85 
Kotica of defectB undar warranty aao 
Infra i 839 

67. Maaa—Alkon v. Hydo> 99 Mass. 
188. 

8 ft Kan.—Brown v. Konteiaa, 855 P. 
1118, 128 Kan. 487 

Tez.—Board v Emarson-Brantlng- 
ham ImpL Co., OvApp, 208 &W 
421 

5ft TM —Jamaa Bradford Oou v 
XTbitad Loathar Oo., 97 A. 680, 
11 Dal Ch. 76. 

55 GLJ P 487 note 88. 

60. Kan.—Aomo Dron Ool v. HOnno- 
borry Go. 175 P 986, 108 Khn. 647. 

61. OhL—Turk Y Raymond Fbono- 
axaph Oou, 119 SwBl 645. 81 QauAppu 
98 

6 ft Pa.—Oabomo v. Bvorott; 15 JL 
788. 

55 OJ. p 487 not# 48. 


6 ft Maas —Wartmaa v. Brood, 117 
Maaa 18. 

55 aj p 487 note 48 
6 ft Taz^Board v Emoraon-Brant- 
Ingliam ImpI Co, GIvApPh 808 S. 
W 421 

65 CJ p 487 noto 45. 

68 . WIs.—Barta v Blahnlk. 170 B 
W. 281, 168 WlB. 897 

55 CLJ. p 487 note 46 
6 ft leu —Columbia TVeighlng Mach. 
Co V Baltar, 120 So 897, 9 DaJLpp 
826 

Wash.—Edward Thompson Co. v DU- 
lon, 196 P. 679, 115 Wash. 114 
67. Kand—Brown v. Kaufman, 866 
P 1118,188 Kan. 487. 

55 CLJ p 487 noto 48. 

Kallura to rajact within tlma flzad as 
oonatitutlng aocaptanco soa supra § 
199 

6 ft Pa.—^MoCaba v. Northampton 
Trust Oo., 60 Pa.Siipar. 18. 

69. Kan.—Colombia Walgfaing 

Co V. Dinar. 866 P. 748, 126 Kan. 
69 

7ft Ky —Stratton & Tarstagge Co. v 
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Crlnrdl, ISO SWM ItT. UO E> 
64 

B . A. JonM A Oo T Green 
Bros. Co, 16t KS 686, 686 ICm. 
60 

NT—Welch ▼ TUbet 6X ITTJSM 
654, 188 Am»J>iT 868. 

65 CJ p 418 note 61. 

71. Muss,—iMac. v ICaoOonaM, 101 
ITB. 81. 114 ICUM. 487. 

66 CU p 418 note 61. 

7S. BbsAi—B. JL Jene. & Oe. ▼ 
Green Broc Oo. Ill NJB. 681, 161 
50 

66 OJ p 488 note 58. 

7ft N.T—Babkos Mfg Go. v. Paid- 
man, SO NTS 189, 9 Wmo. 887 

7ft XT S—Bine Ridge Knitting Co v 
Paulson, aCJLMd., 266 7 68 
CU.—Kutnar-Goldsteln Oo T. Walk¬ 
man, 806 P 818, 118 CaLApp. 188 
Right to repair or replace 
vSraach of warranty aao Inffa ii 
840, 841. 

^Part of goods dafaetlva see supra 

I 184 

Sale by sample see supra 1187 ft 
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gives the seller the pnvilege of replacing a machine 
sold, the buyer’s right of rejection is not absolute, 
but the seller may insist on his right to substitute 
a new machme.^^ If trivial and easily remedied 
d^ects are disdosed on trial of the artide sold, 
it will be assumed that it was withm the contempla¬ 
tion of the parties that the seller should have a 
reasonable opportumty to cure sudi defects.^^ A 
stipulation that if the machme sold proves defective 
on a trial of a designated penod the sdler shall re¬ 
pair the defect apphes only to defects discovered 
within the penod.^^ A provision for notice of de¬ 
fects to the seller so as to give him an opportumty 
to make repairs may be waiired.78 On failure of the 
seller to exerase his option to repair or r^lace 
within a reasonable time, the buyer may reject the 
machme A reasonable tune withm a stipulation 
that the seller shall put an artide or machine m 
satisfactory working condition withm a reasonable 
time IS such time as permits a test m actual size 
and also a time which works no mj'uiy to the buy- 
er.80 

§ 202. -Waiver Estoppel as to Defects 

in Quality in General 

The right of tho buyer to oomplaln of defOote In the 


quality of the goods may be lost by aota or omlaelona on 
hie part conetituting waiver or eatoppel. 

The right of the buyer to complam of defects m 
the quahty of the goods may be lost by acts or 
omissions on his part constituting waiver or estop- 
pd Failure of die buyer to give notice of defects 
within the time speafied in the contract is a waiver 
of the defects^^ unless the seller waives the de- 
lay.s^ So the buyer is preduded from asserting 
defects where he had knowledge or notice thereof 
at the time of the sale,^^ or -where he sdected the 
artide himsdf,^^ or directed how it diould be con- 
structed.^^ Where the buyer is entitled to a rea¬ 
sonable time for testing the artide sold, a recapt 
gi^en 1^ him, reatmg proper performance 1^ the 
seller, is not condusive against the buyer, where it 
was given before he discovered, or had an pppor- 
tunity to discover, the defects.^ 

Objections based on other grounds. Where the 
buyer refuses to accept the goods on other grounds 
he cannot afterward object on the ground that th^ 
are defective,^^ although there is also audiority to 
the contrary.^* However, the buyer does not, 1^ 
stating other grounds of objection, waive defects 


TU. US —Blue Rldsa Knlttinq Go 
V Paulson, CLCLA^HS., 166 IP 68 
66 CJ p 488 note 61. 

70 , Me—Bonney v. BlaisdeTl, 78 A. 
811, 106 Me. 111. 

77- Wls^FlSk V Tank; 11 Wls. 176, 
78 AmJD 787 

7& Ind.—Plano Mff. Go. v KbSler, 
48 KE. 915, 16 IndJl 4 >P 110. 

65 CLJ p 488 note SO. 

78l Mldh.-^Pzloe v Marthen, 81 N. 
W. 1011,114 ICioh. 690 

80; Cal —Kutner-Goldsteln Oo ▼ 
Workman, 196 P. 118, 111 CaLApp 
181 

Beqidxiag Imyav to gSw aobloe 
In detennlnlnr what eonstltutes 
reasonable time, seUer of grain bind¬ 
er, havinq agreed to put binder In 
satisfactory working condition with¬ 
in reasonable time could not require 
purchaser to give few weeks' notice 
before harvest season.—Kutner-Oold- 
steln Co V. Workman, supra. 

81. n-SL—aCiami Zilms 4b Chemioal 
Co V York Ice Machinery Oorp, 
aOJLFla., 104 F Id 111 
Cal—lA Rosa V Glaze^ 61 Pld 1181, 
18 CalJbpp. 2 d 154. 

XsL—Tez-O-Kan Flour Mills Go. v. 
Kord. App, 18 So Id 60 

66 GU p 486 note 64. 

Waiver or estoppel aa to: 

Breach of warrant see Infira i 
144. 

Besdssion of contract see supra 6 
106 

77CJS.—60 


Want of, or objections to, dsllvsry 
generally aea aupra H 111, 114 
OonsUlTatlatt for walvac by eoatlract 
(1) In action by buyer against 
sailers of crop to recover down pay¬ 
ment made by the buyer on ground 
that seUera failed to deliver crop of 
quality agreed to be delivered, where¬ 
in. sellers counterclaimed on tibeory 
that buyer had waived delivery pur¬ 
suant to original contract, aa fSr as 
quality was concemed, sellers were 
required to Show that there was eon- 
aldsratlon for waiver or estoppel by 
buyer—S. S. Steiner, Iho^ v EUl, 
Or, 116 P.ld 107, rehearing denied 
ISO F.ld 617. 

(1) Consideration for modification 
of contract of sale see supra f 84. 

Aeta or owrisSloas not oon s tttsting 
waiver or estoppel 
(1> Where contract provided that 
buyer would not be obligated to make 
advances If crop Should not be up 
to quality or quantity provided by 
contract and buyer advanced money 
to sellere aa part payment and sell¬ 
ers harvaatad crop whldi sellers al¬ 
legedly would not have done if ad- 
vanoe had not been m ad e ; buyer by 
m^icfng advanoe did not Impliedly 
grant permission to seUers to ezeose 
future performance of oontract as to 
condition of erep^ and did not waive 
requirement as to qualltyif—B. S 
Stelnsr, Ina v. HOI, supra. 

(1) Other acts or omissions see 65 
OJ. p 488 note 64 [cj. 
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88 ; GSd—Abererombis v Georgia 
Distributing Co., 148 BJL 196, 19 
GeuApp 654 
66 aJ p 489 nots 66 . 

27otloe of rejection for defects* 
Generally see supra 1194 
On sals on trial or approval sea au¬ 
pra f 809 

88 - Kanw—Western Sflo Oo v Car¬ 
ter, 168 P. 71, 98 ESzi. 179. 

66 CLT. p 419 note 66 . 

84, 8 GL—Zdqnld Carhonlo Co v. Ooo- 
lin, 159 RBL 461, 161 SC 40. 

66 G.J. p 419 note 87. 

Blnowledge of defects as affecting ez- 
iatence of Implied warranty sea In¬ 
fra i 818. 

88 . Mich.—MefBOnnon Mfg. Go. v Al¬ 
pena Fish Co., 80 N.W. 471, 101 
Mldh. 111. 

88 . MT—Sehn^iman v Wintarbot- 
tom. 9 NT& 788, 68 M.TSnper 
105, efllrmed 80 NJSL 08, 180 XT 
699. 

66 GLJ. p 489 note 69. 

87. Ky—Ehirbanks v Efooper, 148 8 . 
W loss. 147 Ky. 164. 

88 L Ga.—Fleischer Knitting Mills v. 
Greenberg; 188 SJH 468, 64 GaApp. 
651. 

Mail -iKlcholaon v. American Hide 
A Leather Cow 10 XH.ld 170, 807 

ir^mm 45A 

66 GLJ. p 489 note 71 
Waiver of defects In performance 
I generally see aupra I 111 

iso. Mo—Woldert Grocery Oo. v. 
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of which he has no knowledge nor, it has been 
held, does his objection on other grounds waive de¬ 
fects in quality where the seller is not therein mis¬ 
led to his prejudice.^^ 

§ 203. —— Waiver or Estoppel by Accept¬ 
ance of Goods or Part Thmof 
a. Acceptance of goods 
b Acceptance of part of goods 

Aceeptance of Goods 

(1) Effect as waiver m general 

(2) Retention, and use or disposal of 

goods 

(3) Payment of price 

(1) Effect as Waiver in General 

(a) General principles 

(b) Qualifications of rule 

(a) General Principles 

In the abeenee of fraud or breach of warranty, the ae- 
oeptanoe of the goods by the buyer without protest 
generally constitutee a waiver or estoppel as to defeota 
In quality. 

^The general rule is that, m the absence of fraud 
or breach of warranty, the buyer^s acceptance of 
the goods without protest conshtutes a waiver or 
estqppd as to defects in quahty,^^ where there has 


been an inspection or a reasonable opportunity to 
inspect the goods^^ and the defects are patent or 
discoverable;^^ and the rule applies where the de¬ 
fects, although latent when the goods are dehvered, 
could have been discovered before acceptance^ 
The rule is not rendered inapplicable by the fact 
that It was impracticable for the buyer, given an 
opportunity for inspection, to exaimne all the 
goods if complete inspection was inconvenient, 
the buyer ^ould have msisted on a warranty.^7 

(b) Qualifications of Rule 

Under certain oiroumatancea an aeceptanoe by the 
buyer will not waive defects In quality, as where the ac¬ 
ceptance Is conditional, qualified, or tentative, or le In¬ 
duced by fraud or misrepresentations. 

The general rule, discussed supra subdivision a 
(1) (a) of this section, that the accqitance of the 
go^ by the buyer without protest constitutes a 
waiver or estoppel as to defects in quahty is not 
without exceptions.®^ An acceptance will not waive 
defects m quality when it is conditional, qualified, or 
tentative,®® or is made under protest,^ or is mduced 
by fraud or misrepresentations® or by stress of cir¬ 
cumstances making such acceptance necessary,® al¬ 
though some authorities have hdd that an accept¬ 
ance mduced by the buyer’s inabihty to procure 
goods withm the tune desired by him will not pre¬ 
vent acceptance from conshtatmg a waiver.^ Ac- 


Plllmaii, 176 S-TT 467, 191 MoJlpp 
16 

Neb.—Bryuut v Thesing; 64 NW 
967, 46 Neb 244. 

ML Ifo—Fowler v Cobb, App., 282 
STV. 1084. 

91. Ho—Fowler v Oobb, supra. 

55 GU. p 489 note 76 

98. Cel.—Hansen ▼ SVesno Jersey 
Farm Dairy Coi, 81 P2d 859, 220 
Oal. 402 

Indw—Interstate Hotor Freight Sys¬ 
tem T. Gasoline Equipment Oo.. 24 
NB.2d 418, 107 meiApp 494 

aiass.—l<ander v Samuel Heller 
Leather Co, 50 NE.2d 962, 814 
Mass 592 

XT—Smith V Brandenburg Instru¬ 
ment Co, 50 NTS 2d 264—Miller 
V. Isaac H. Blanchard Oo, 84 XT 
S 586 

SC—Liquid Carbonic Go v Godlln, 
159 SB. 461, 161 Sa 40. 

55 C J. p 440 note 79 

Acceptance as waiver of 
Breach of warranty see Infra 5 845 
Biidit to: 

Reject goods sold on approval 
see supra | 199 

Rescind contract see supra 8 105 
Want ot or objections to, delivery 
generally see supra i 188 

Obligation to accept, acts constitut¬ 
ing aooeptenoe^ and effect thereof 
generally aee Infra ii 818-828. 


Recoupment set-ofC and counterclaim 
for deficiency in quality In action 
by seller for price see infra I 444 

98. Cal— Hooks v. I^acillo Grape 
Products Co, 68 P2d 827, 18 Cal 
App2d 868 

Ey—Scanlon Thompaon Coal Oo v 
LKflE Branch Coal Co, 47 &W2d 
1007, 242 Ky 100. 

Mich —Henderson Lumber Co v StU- 
well, 89 XW 718, 180 Mich 124 

Mo—Moore V. BOller, App, 100 SW 
2d 881. 

Xev—Ghlqulta Mining Co. v Fair¬ 
banks, Morse ft Co, 104 P.8d 191, 
60 Xev 142 

Tex—Rawls v H61t GlvJIpp., 198 
SWld 586, error refused no re¬ 
versible error—Oorpna Storls oiied 
In W Horace Williams Co v Van- 
daveer. Brown ft Stoy, Civ App, 84 
S W 2d 888. 848, error dismissed. 

55 (U p 441 note 80 

Application of doctrine caveat emp- 
tor see supra S 186 

9ft OkL—Benjamin Collts ft Co v 
Davis, 61 P2d 67, 177 OkL 607 

SC.—Rellanos Varnish Co v Mul¬ 
lins Lumber Oo., 48 S.E.2d 668, 218 
SGL 84—Monroe v Wood, 197 &B. 
89, 186 SGL 507—Bond Broa Cash 
ft Delivery Grocery v Glauseen's 
Bakeries, 191 SJBL 717, 184 BC 95, 
lU AJjJL 675 

Tex.—Rawls v Hblt GlvApp, 193 
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SWld 626, exror refused no re¬ 
versible error 

56 CU p 442 note 81 

96. XT—Glenmore Woolen Mills v 
Goldberg, 186 XTS 680 

56 OJ p 442 note 82 

96. US—Cudahy FaUUng Go. v 
Xarsisenfeld, aCLiLXT., 8 F.2d 
567 

97. U S.—Cudahy (Packing Oo v 
Xarsisenfeld, supra. 

9a Cal—Mayer v. Xorthwood Tex- 
tOe Mma App, 222 P8d 657 

Or—Rhodes v Libby, McXelU ft Lib¬ 
by, 288 P 207, 128 Or 188 

9a US—^Long-Bell Lumber Co v 
Stump, Ark., 86 F. 674, 80 aOA. 
860 

65 CJ p 442 note 86 

L Or—Rhodes ▼ Libby. McXem ft 
Libby. 888 P 207. 188 Or 188 

56 C.J. p 442 note 86. 

a Tex.—Myers v Menlfea 68 aW 
640, SO Tex.ClvJlLPP 28. 

55 OJ p 442 note 87 

a Ark.—CL H. Robinson Co. v Htad- 
glns Produce Oo, 212 SW 205, 128 
Ark. 600 

65 OJ. p 442 note 88. 

ft Tex.—Florida Athletic Club v 
Hope Lumber Co., 44 SW. 10, 18 
Tex.ClvJLpp 161 
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ceptance will not amount to a waiver of defects 
where the buyer at the time of acceptance had no 
knowledge of the defects,^ or where he had no op¬ 
portunity to inspect the goods,^ or an inspection xras 
prevented by fraud^ or by the acts of the seller,« 
agreement of the parties,or custom of the trade, 
or where the defects were latent and could not be 
discovered on inspection In case of acceptance 
and subsequent discovery of defects withm a rea¬ 
sonable tune thereafter, the buyer may resand the 
acceptance if the resassion is seasonably made on 
the ground of defects^® Merely receiving the ar¬ 
ticle will not amount to a waiver unless followed by 
an acceptance So the taking of goods from the 
car m which they are shipped, merely for the pur¬ 
pose of ascertammg whether they are of the qual¬ 
ity contracted for, is not an acceptance which will 
waive defects.^® 

(2) Retention, and Use or Disposal of Goods 

(a) In general 

(b) Quahfications of rule 

(a) In General 

Defects In the goode ere mlved by the buyer where, 
with knowledge of the defecte or an opportunity to In- 
•peet the goods, he retains them and falls to reject or 
return, or ofhir to return, them 

defects in the goods are waived where the buyer. 


with knowledge of the defects, or an opportimity to 
acqmre such knowledge hy inspection, retams the 
goods and fails to reject or return, or offer to re¬ 
turn, them^® within Ae time speafied m the con¬ 
tract,^® or, m the absence of any provision as to 
time, at once or promptly,!? or, at least, without 
unreasonable delay,!® unless the delay is caused 
by acts of the seller!® or the time for determimng 
the qualitj* of the goods is extended by him ®® Es¬ 
pecially will a waiver be implied where retention of 
the goods IS followed by a resale by the buyer®! 
or by a use of the goods for his own purposes.®® 
The rejection or refusal to accept must be unquali¬ 
fied and certain,®® and mere con^lamt or protest 
is not sufficient^ 

(b) Qualifications of Rule 

Under eome clrcumetencee defects In the quality of 
the goods are not waived by a retention, use, or disposal 
of the goods by the buyer, as where they are used fbr 
testing or while efforts are being made to remedy de¬ 
fects. 

The rule, discussed supra subdivision a (2) (a) 
of this section, that the buyer waives defects m the 
goods where, with knowledge of the defects or an 
opportumty to mspect the goods, retams them 
and fails to reject or return, or offer to return, 
them, is subject to certam qualifications ®® Waiver 
of defects does not result from a single mstance 


5m IClxm.—^Iddlsiid IjQxnber, eto., Go 
▼ Beam 231 NW. 203. 180 Miim. 
681. 

56 C J. p 448 note 90 
Bm SC—Rdllancs VlarnlSh Cc v 
Mullins liumber Oo, 48 S.B 2d 658, 
218 SC 84 
66 C J p 448 nets 91 
7. KT^Dntchsss Co. t Hiarding'. 
49 NY 821 

Tex.—^^goson v Johnson, ClvJLpp, 

206 aw 612 

a NY—Dutchess Co. v Harding, 
49 NY 821—Motley v Blmenhorat, 
127 NYS 626, 142 AppJMv- 880 
9m N.Y—Motley ▼ samenhozstf su¬ 
pra. 

10. N.Y—Motley v. mmenhorst. su¬ 
pra. 

11. Ind.—T IP Smith Shoe Co v 
Conne-Fbltman Shoe Col, 118 NB. 
860, 71 IndJkpp 401. 

65 C.J p 448 note 96. 

la N.Y—Belchhort ▼. Smlth-Blse- 
nmnn Corp, 210 N.Y a 414, 218 
AppJDiv 178 

la US—Meyer v. SBrerett Pulp* 
eta, Oo, Wash., 198 F. 867, 112 
CCJL 648 

66 aj p 442 note 9a 

14. Utah.—Wall Rios IdOll Co ▼ 
Continental Supply Co, 108 P 248, 
86 Utah 121, 140 AmJSJEL 816 


la Ala.—Chattanooga Bakery Co t 
a Hamilton Oo, 128 So. 116. 28 Ala. 
App 507 

Ga.—PMedlander ▼ TVear-WSll Corp., 
188 as 80. 62 OaJkpp 286 
liO.—Oorpua goals oitsd In Tex-O- 
Han Flour Mills Co ▼ Nord. App, 
18 So 2d 60, 65 

Ml<dL—Schwarts Showell Corporation 
▼ BonllgUa 246 N.W. 162, 261 

Mich. 407 

66 OJ p 448 note 2 
Retention and use or disposal of 
goods as constituting acceptance 
generally see Infra | 228 
la Ind—Coca Cola Bottling Co v. 
International Filter Co, 118 NJa 
17, 62 IndApp 42L 
66 G.J. p 442 note d 

17 Taylor ▼. Ebllnger Shoe 

Mfg Co. 257 SW 7. 201 Hy. 419 
66 OJ p 449 note 4 

la Ala.—Chattanooga Bakery Oo v 
a Hamilton Co, 128 So 116, 89 
AlaJU>p 607. 

Oa.—Ijelgh ▼. Comdliua 16 S.B.2d 
887, 66 GoApp 419 

OkL—Tulsa Stove 4b Foundry Co v 
Ehrchmer. 289 P 787, 144 OkL 68 
66 OJ p 442 note 6 
Time for rejection or return: 
Generally see supra i 194. 

On sale on trial or approval see su¬ 
pra i 200 


19 Pa.—Meyercord Oo ▼. Gilbert 
Spruance Go. 84 Fa.Super 925 
aa WlsL^-J. Ifc Owens Oo v Whit¬ 
comb, 160 NW 161. 166 Wls. 92 
91. La.—Tex-O-Xhn Flour Mills Oo 
▼ Nord, App., 18 So 2d 60. 

66 GLJ. p 444 note d 
sa US—Miami Lime 4b 
Co. ▼. York Ice Machinery Corp, 
aCJLFla.. 104 F.2d 812 
Ala.—Hancock v. Taylor, 21 Sa2d 
808, 846 Ala. 62L 

Gal—American SteOl Pipe 4b Tank 
Oo V Hubbard, 188 P. 880, 48 CaL 
App. 620 

Idaho—West v. Prater, 67 PJM 878, 
67 Idaho 68d 

La.—Star Shoe Oa v Hendricks, 
App, 40 So8d 86—Scott v. Boyt- 
ston,App,117So 81d 
Mich.—Wanner v. Solder, 886 NW 
686. 289 Mich. 464 

Wash.—Turner ▼ Wenatchee Vine¬ 
gar Co., 298 P. 688, 162 Wadh. SIS 
66 GJT. P 444 note 9. 

88, Fd—Bascom v. Danville Stove, 
eta, Co., 28 A. 610. 182 Fa. 427— 
American Wdtdh Tool Ca ▼. Reed 
Mfg Oa, 18 PaSuper. 24. 

84. NY—Vnies V Provost, 89 N.Y 
S 461, 6 AppJ>lv. L 
55 C J. p 446 note IL 

[88. U S.—Newcomb v. York lee Miar 
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of use after notice to the seller to remove the 
goods,or from use for the purpose of testing the 
article,^^ or in an endeavor to utilize it and a\oid 
controversy,*® or while efforts are being made to 
remedy defects,*® nor will waiver result from using 
the goods under pressing necessity.*® A retention 
of the goods, m order that the buyer may take 
advice as to his nghts in the matter, does not, as a 
matter of law, show an acceptance which will waive 
defects;*^ and where, after the buyer has offered 
to return the goods, he retains them subject to the 
seller’s orders,** or until return of the purchase 
money paid,** such retention does not waive, or 
estop the buyer to assert, the right of rejection. 
The failure to return the goods to the seller will 
not amount to an acceptance where the goods are 
worthless*^ or are necessarily destroyed m deter- 
mimng the quality ** 

Disposal of goods A resale of a small portion 
of the goods, before the defects are discovered, is 


not a waiver of defects^** and this is also true of 
a sale, after rejection of the goods, to reimburse 
the buj'er for expenses paid.*^ So a sale after 
rejection, to prevent unnecessary loss to the seller, 
does not waive the buyer’s rights,** so far, at least, 
as to prevent him from recovering damages for 
breach of contract** 

(3) Payment of Price 

Where aeeeptenee of the goode end payment of the 
price are concurrent and dependent obligatlona, payment 
by the buyer or a valid promise to pay constitutes a waiv¬ 
er of defects which were known to the buyer at the tfams 
of payment. 

Where acceptance of the goods and payment of 
the price are concurrent and dependent obligations 
under an executory contract of sale, as discussed 
supra § 132, payment by the buyer,^® or even a 
valid promise to pay,*l> or part payment,** with a 
promise to pay the balance in order to secure an 
extension of time,** is a waiver of defects which 


chlnsry Corporation, CGLA.T«x., 66 
7 Id 876. 

tau —^Tex-O-Kan Xlour Mills Co. v 
Xord. App, 18 So 2d 60. 
Recoupment, aetoff, or counterclaim 
In actions for price for defects In 
guelity see Infra 6 444 
Right to defend, oonnterdaim, or ra^ 
oonp damages for breach of war¬ 
ranty where goods are retained see 
infra I 846 

88 . Wls.—Walter A. Wood Mowing, 
ete^ Mach. Co r Calvert, 68 NW 
68 S, 88 WlB. 640 
66 CLJ. p 445 note 18. 

87. Md.—Reman v. Crook, 69 A. 768, 
100 Md. 210 

56 aj p 445 note 18. 

88 . R7—Ballenbacher V Finney, 18 
MTSt. 668 . 

89u IIL—Crehtree v. Potts, 108 RL 
App. 687 

Wetness of osndy 

Pact that retailer continued to ac¬ 
cept candy from wholesaler after 
complaint was made to wholesaler 
that part of candy was not merchan¬ 
table^ and endeavored to remedy wet¬ 
ness of candy by exposing it to open 
air, did not oonsUtate a waiver by 
retailer of defect in candy—^Bower- 
Oeibel Wholesale Co v Seara-Roe- 
buck C 04 IXCCsL, 69 FSupp 168, 
affirmed, CCLA, 168 P2d 797. 
ffiffiwdnr buysK to MUeve defects 
xcBssdla'Ue 

Xn seller's snlt on notes given for 
machinery; buyers did not waive 
right to plead either fraud or fhil- 
uis of consideration by keeping and 
using machinery after they knew of 
alleged defects thsTetn, in view of 
allegations as to conduct of seller 
Inmng Iraysrs into belief that defteta 


could be remedied, since knowledge 
of defects does not necessarily mean 
knowledge of fTandir-^ulIett Qin Co 
T Seagraves; 176 SB. 928, 49 Ga. 
App. 850 

80 Wis —NlcoU T Modem Steel 
Stmctural Co., 188 MW 78, 148 
Wis. 646 

81. NT—Morton v. Dreyfnas* 18 M 
SL 428, 106 NT 90 
88 . Ry—Taylor v. Eblinger Shoe 
Mfg; Co., 267 8 W 7, 201 Ky 419 

88 . Ill—Knight Light Co v. Morri¬ 
son, 208 IlLApp. 608 

84i Ihd.—Wilson V. Western Bmit 
Co., 88 NBl 827, 11 IndJlpp 89 
MOw-^Laltner Plumbing 4b Heating 
Cow V. MCThomas; App, 61 &W 8 d 
870 

88. N.<L—Smith V. Love^ 64 NC 489 

86 . OaL—Mayer v. Northwood Tex¬ 
tile Mills, App, 888 P.3d 667 

Ga.—-Armaby Go ▼ Shewmake, 89 8 
B. 478, 118 Ga. 1086—Flag Fish Co 
V Mann Seafood, 84 SJSLSd 294, 72 
GaJkpp 484. 

leu—Tex-O-Ran Flour Mills Cow v 
Nard, App, 18 So.2d 50 

87. GSd—Barnett T. Terry, 48 Ga. 
888 

Mo—Columbian Nat. Bank v White, 
66 MbJbpp. 677 

sa Mo-datae Rodk Gialn Co. v 
Brubaker, 89 MoJbpp 1 

88 b Tex.—Trlpis v Gamble^, Glv. 
App. 88 aw. 844 

4a Aric,r-N. Sauer Milling CO. v. 
Stoeart, 188 BW2d 689, 199 Ark. 
810. 

Cal—cyBkre v. IPeaco<dc Dairies. 79 
P2d 488, 86 CaLAppSd 845, fol¬ 
lowed in 79 P 8 d 448, 86 GSLApp-Sd 
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768, motion denied 88 P8d IIU, 88 
GaUbpp 8d 568. 

55 CJ p 446 note la 
Pasnnent of price 
Generally see infra if 829-844. 

As waiver of breach of warranty 
see infra § 847 

41, DC—Fowler v Cotton State 
Lumber Co., 89 App D C 280 
Ga^Barder v. Carter, 28 SB. 88, 97 
Ga. 17 a 

4a Ga.—Securities Inv Co v Jett. 

11 aB.8d 8a 68 QaJbpp. 884 
Major portion of psioe 
17 8—Miami Lime 4b Ghemlcel Co 
V York lee Machinery Corp., GLGJL 
Fla., 104F8d8ia 
Substantial payments 
La.—Scott V. Boylston, App. 177 So 
818 

WithhoUlng portloa of pcloa for otb^ 

es rea sons 

Buyer of knitting machines who, 
after discovering alleged, defects 
therein, paid pnrehase price except 
portion retained on ground that sell¬ 
er wrongfuUy Oharged for needles, 
could not recover for breach of con¬ 
tract on ground of alleged defects in 
machines.—Pasguotank Hosiery Co 
V. HbmphlU COn 196 SJBL 68a 818 N 
a 164. 

4a Axk.—Menasha Wooden Ware 
Co. V. EOndglns QProduce Co.. 161 
aw. 19a UO Ark. 86a 
Agreement to pay note 
Where buyer of cattle ffisoovared 
defects after sale and thereafter 
agreed to pay not# for prion his 
waiver of substantlsl defense was 
consideration for seller's agreement 
for extension, so that both parties 
were bound.—McLadhlan v. Cuny, 
LaJkppw, 166 So 7a 
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were known to the buyer at the time of payment, 
and the giving or renewal of a purdiase-money 
note, with knowledge of defects in the goods,or 
after opportunity to acquire such knowledge by in¬ 
spection,^^ ordinarily will have the same effect 

Payment not constituting waiver. V^'here the 
stipulation for payment is an mdependent condi¬ 
tion, and IS to be made m advance before delivery or 
acceptance of the goods, the buyer is not preduded 
by such payment from exermsii^ the right to re¬ 
ject the goods if th^ are defective,and this rule 
apphes where the buyer is compelled to pay a draft 
for the purchase pnce before he can obtam the at¬ 
tached bill of lading and secure possession of the 
goods m order to inspect them.^7 Payment without 
knowledge, or opportunity to acquire knowledge, of 
defects will not amount to a waiver,and this is al¬ 
so true where payment is induced hy the sdler’s as¬ 
surance that apparent defects, of whidi the buyer 
had knowledge, would not be permanent^^ WHiere 
payment of mstallments on a defective artide^^ or 
the giving or renewal of a purdiase-money note^^ 
is induced by the sdler’s promise to rectify the de¬ 
fects, It does not constitute a waiver of the defects, 
although it is otherwise where the promise was 
made by the broker who conducted the negotiations, 
but who had no authority to bmd the seller his 


promise.^^ The buyer is not estopped where he 
mforms the sdler that his installment payments 
are being made under protest and with the reserva¬ 
tion of his right to reject the artide to which the 
seller expresses no dissent.^^ 

b. Acceptance of Fart of Chiods 

The acceptance of a part of the goods by the bnyer 
vralvee defects as to the part accepted, but unless the con¬ 
tract is entire it does not waive defects as to the re¬ 
mainder 

The acceptance of a part of the goods waives 
defects as to the part accepted,^^ but where the con¬ 
tract IS not entire it does not waive defects as to 
the remainder Wliere goods are dehvered m 
installments, the acceptance of one installment which 
does not comply with the contract requirements, 
while a waiver of defects as to the part accepted,^^ 
is not a waiver of the buyer’s right to reject subse¬ 
quent installments vrhich also fail to comply with 
such requirements and this is true, a fortiori, 
where the part acceptance is under protest^^ How¬ 
ever, the buyer is not entitled, after acceptance of 
a part which proves defective in quality, to refuse 
to accept the residue of the goods without dmwmg 
that they also are defective,^* especially where the 
sdler promises to remedy the defects in the goods 
accepted and that the balance dudl conform to the 


4^ KiLMb—Poffur Ifffs Co ▼ Kmm, 
9S NBL 189. 810 Mass. 111. 

66 GU. p 446 nets 88 

Notes or other obllsations ms oon- 
stltntlnr payment see Infra I 888 

46. aSenewBl note 

Old —MeMurray ▼ 'Witherspoon Idve 
Stock Oommn. Co., 869 P. 867. 188 
OkL 100 

45. CsL—WheOlocik T Fadflo Pnen- 
xnatio Oas Co. 61 CsL 888 

NT—^Pierson v Crooks. 88 NB. 849. 
116 NT 589. 18 .Am-SR. 881. 

417. —Bawkins ▼. iUfslfa Prod¬ 

ucts Co. 158 8W. 801, 168 Ky. 168, 
44 Ii,RJL,NS., 600. 

46. ns—Newcomb v Torfc Zoe Ma¬ 
chinery Corporation, GLCJLTez., 
66 F8d 676 

Ga.—Qnllett GMn Co. t. Seagraves, 
176 SJB. 988. 49 QaJtpp 860. 

66 C.J p 446 note 86. 

46. NTw— Wegenaer ▼. Dechow, 68 
NTa 840, 88 AppJMv 18 . 

66 CUT. p 446 note 87. 

SO. Tex.r—Way t. Sldden, CtvJtpp., 
899 SW 818. 

81 . Qa^—Camp v. dacfcesvme irOy.. 
eta, Worfc% 117 SJB. 660, 80 Oa. 
App. 898 

66 C.J. p 446 note Sa 

8ft Ala.—3^ C. Schrader Co. v A. 
Z. Baney Grooery Co, 74 So. 749, 


15 A]a.App 647, certiorari denied 77 
So. 878, 801 Ala. 70. 

68. La.—American Heating 4b 
Plumbing Co. ▼. Veters, App., 104 
So 877 

5ft W Va—U. a Rubber Reclaiming 
Co y Seward Wire Go, 168 SJB. 68. 
Ill W.Va 641 

65 CJr. p 446 note 48 

Fart acceptance generally aea Infta 
I 886 

Rlidita of partiea aa to part aocapt- 
ance: 

Generally see supra 1184 
On ssle by ssmple see supra i 187 
b (8). 

Sft N C.—nreeman v. Sklnnsr. 81 N 
CL 88. 

SD—O RodbeU. Znc., v Scheier. 191 
NW 886, 46 SD 888 
BSntlre and dlvlsibls oontraeta aaa su¬ 
pra i 77. 

Sft W.Va—U a Rubber Redalmlng 
Co. T. Seward 'Wlra Co., 168 SJE. 
68, 111 W.Va 641. 

66 CLJ. p 446 nota 46. 

87. Masa—Lander ▼ Samuel Heller 
Leather Co, 60 NJB.8d 968, 814 
MASS. 698 

MidL—Mennel Milling Co ▼. Acme 
Fie Co., 869 NW. 488, 898 Mich. 
467 

Mlnn.-^8yday v HammermlU Paper 
Co., 887 N.W 600, 184 Minn, ft 


Miss—Red Stsr Milling Co. ▼ Moe- 
es, 169 So 786, 176 Mlea 684 
Teac.—Donaldson Art Sign Co ▼. Ly¬ 
ons, ClTJLpp, 61 aW8d 1096. er¬ 
ror reftwed—Kansas nonr Mills 
Corporation ▼. McDonald, CItApp. 
88 aW8d 890 
66 GU. p 446 note 46. 

DeUverles of wSOi 

Colo—Myers v. Anderson, 66 PAd 
87, 98 Cola 894. 

Bfleot of ptovlsloa. In oostEaet 
Provision, In contract for asla of 
commodity to be delivered in two 
shipments as ordered, that contract 
was eeverable as to each Installment 
of oommodlty to be shipped and that 
either party*e breadi or default aa 
to any installment should not give 
other party right to cancel contract, 
precluded buyer from refusing to 
order second car of commodity be¬ 
cause that oontalned in first car was 
inferior in onallty and grade to 
that contracted for—Interstate Gro¬ 
cer Co. v Colorado Milling 4b Ble- 
vator Co., 186 ftWld 661, 188 Arte. 
646. 

: 8& Teacr—"Wi gg le awo rt h v. DValde 
Zdve Stock Go., GIvJbpp., 186 8.W 
1180. 

Sft TensL—JUhn Deers Flow Co. v. 
Shallaharger, 808 ftW. 756, 140 
Tenn. 188 

66 CLJ. P 440 noU 4ft 
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contract In other words, although the buyer may, 
where an installment is delivered which proves de¬ 
fective, refuse subsequent deliveries if they also 
are defective^ he caxmot assume that subsequent de¬ 
liveries will be defective, and reject them in ad¬ 
vance, without inspection,^ and the contract may 
expresdy so provide.** 

On the other hand, it has been held that, where 
there is an entire contract for successive deliveries, 
and the goods, under early delivenes, do not comply 
with the contract as to quahty, the b^yer may re¬ 
fuse to receive further deliveries if he gives prompt 
notice of sudi refusal, even though later deliveries 
might, on inspection, be found to comply with the 
contract** However, as a general rule where 
the contract is entire, an acceptance of a part of 
the goods is an acceptance of all, as considered 
mfra § 226, precluding the buyer from rejecting the 
balance because of defects m quahty,** and this 
rule has been held applicable where the goods are 
dehvered at different times under an entire con¬ 
tract** 

§ 204. -Evidence as to Quality or Condi¬ 

tion 

a. Presumptions and burden of proof 


b. Admissibility 
c Weight and sufficiency 

a. Presomptioxis and Burden of Proof 

Presumptions and the burden of proof as to the qual- 
Ity or condition of goods sold usually are controlled by 
the general rules In eMI actions regulating presumptions 
and burden of proof. 

The general rules m civil actions usually are ap¬ 
plicable with respect to presumptions and burden of 
proof as to the quahty or condition of goods sold.** 
The buyer will not be presumed to have purchased 
damaged goods from the fact that he paid less tbfl« 
the market price of first-class goods *7 Where more 
than one half of the goods .were dehvered, and are 
^own to conform to the contract, it will be pre¬ 
sumed that the residue, which was lost, also con¬ 
formed to the contract** Where the buyer refuses 
to accept the goods as bemg of a quality mfenor 
to that contracted for, the burden is on the seller, 
in an action for the pnce of the goods or for dam¬ 
ages, to show ffiat the goods are of the agreed 
quahty ** After acceptance of the goods, the pre¬ 
sumption is that they are of the agreed quahty,70 
and the burden is on the buyer to show that they are 
not of the agreed quahty 7l So, where the btqrer, 
in an action for the pnce, relies on the affirmative 
defense that the goods do not comply with the con- 


60. NT—Baylis v Weibensahl, SS 
NTS S55. 42 lllsa 178 

Tenn.—John Deere Plow Co v. Shel- 
labarsrer, 20S AW 756, 140 Tenn. 
ISS. 

61. Ky —Sacha Shoe Co v Sfaya- 
nue Suit. ete.. Co, 266 aW 401, 
201 Ky 289 

Tenn.—John Deere Plow Oo v Shel- 
labarger, 202 SW. 756, 140 Tenn. 
128 

66. y£o —^Terza v Randaaio Haca- 
Tonl UCg Go, 288 aW 20, 816 Mo 
927. 

55 aj p 447 note 52 

68. Sy—Ten Broeck Tyre Go. t 
R ubber Tradlna Co, 217 SW. 845, 
186 Sy 586. 

55 CJ* p 447 note 58 

64. Ga^—Plelsdier Knlttlna Mllla v 
Oreenberr, 188 S IB. 468, 64 GaJLpp 
652. 

Ml aa.—Ooloasus Co v D. I#. Pair 
Dumber Co^ 127 So 800, 156 Mlaa. 
878 

Pb—Goodapeed. me. v. Fink, Com. 

PI, 85 Dus-DeaRea 266 
Vt.—R. C Bowen Granite Oo v 
Drew Daniela Granite Co., 98 A. 
776, 91 Vt 107 
55 OJ p 447 note 54. 

68. Maear-Shohfl v BXco, 186 NJBL 
141, 241 Maaa. 211. 

66 G.J. p 447 noU 66. 


66. Minn.—Greenhut Cloek Co v 
Greek, 152 N.W 618.180 Minn. 804 

Preeumptions and burden of proof 
aenerelly see Bvldenee If 108-157 
Faa^tl0^lar preaumpttona 

(1) Where a contraet for the sale 
of cotton eontemplates that the cot¬ 
ton ehall be of the crop of a par¬ 
ticular year aathered before a cer¬ 
tain date, it wUl be presumed that 
the quality Intended la that usually 
arown in the neiahborhood and aath¬ 
ered prior to that date.—Smith ▼ 
Wlleon MereantUe Co., 60 So. 484, 6 
Ala.App 171. 

(2) If the word “merchantable^ 
has a technical meanina in the lo¬ 
cality where the sale is made, it wm 
be presumed that the word was used 
in the technical senae.—Pacific Coast 
Bn Co V Bravlnder, 44 P 544, 14 
Wash. 216 

Biek of loss duing tcisl psrlod 
Buyer and seller under sale on ap¬ 
proval were presumed to know 
unless otherwise aaieed, aoods would 
be at seller's risk durina trial period. 
—Kennedy v. Clark, 164 A. 577, 102 
VL 849 

67. Da.—BGosmer v. Baer, 6 
85. 

68L Wash.—Skinner v. GrUBtha 141 
P 698. 80 Watth. 29D 
want of Inapeotlott 
Where buyer had been pundiaaina 
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heavy fuel oil from seller for several 
months, which product was a well- 
identified by-product of seller^s refin¬ 
ery, in Sauer's action for price of 

fuel oil delivered to car¬ 
rier, a barae which subsequently 

sank, court would aaeume be¬ 
tween the parties it was understood 
that oU placed In barae was a prod¬ 
uct similar in kind and quality to 
that which buyer had been pnrehas- 
Ina and that contract was not inoom- 
ifiete for want of inspection as to 
quality and kind.—Troy Refinlna 

Corp ▼ Slaater Ofl 4b Grease Oo, D 
CJ^, 61 F.Snpp 869. 

88. Tex.—Taormina Corporation \ 
mtematlonal Flaylna Card & Dabel 
Co, G1V.APP , 164 S.W.2d 949, error 
refused. 

55 GU p 447 note 67. 

TOi Ga.—Burton 4b Class v. Connell, 
65 aBL2d 520. 84 GaJbpp 106. 

56 OJ p 448 note 68. 

Waiver of defects by aooeptanee see 
supra ii 202, 208 

7D Ga.—Burton 4b Class v. OonueU, 
sopra. 

65 OJ p 448 note 60. 

BsIsteBoe of tIoss hefUre sale 
Where hnyer, in action by seller 
for payment price, usee defense that 
purchased chattel oontalna vieaa 
buyer has burden to prove that vices 
existed before sale to him.—Capella 
V TaulU, DaJkpp., 58 So 2d 27D 
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tract as to quality, he has the burden of proof,^^ 
although it is otherwise where the answer is a gen¬ 
eral denial,even though, it has been held, such 
general denial is accompanied by a separate defense 
that the goods do not comply with the contracL^^ 
Likewise, where the buyer sues^s or counter¬ 
claims^* for damages, or seeks to recover bade the 
purchase money paid,77 because of defects m quali- 
ty, the burden of proof is on him, and where goods 
were sold as damaged, the buyer has the burden 
of proving that between the sale and dehvery they 
suffered further damage.7S 

Ttrne of existence and cause of defects. The bur¬ 
den IS on the buyer seeking to recover damages for 
defects m quahty, or setting up such defects as an 
afiirmative defense m an action for the price, to 
prove that the defects existed at the time of sale 
and did not result from deterioration after diip- 
ment,7* or from the buyer’s negligence after he 
came into possession of the property,** smee there 
IS no presumption that the defects discovered after 
deliveiy existed at the tune of sale.*^ On the other 
hand it has been held that, where an animal dies 
wxthm three days after it is sold, the presumption 
IS that It was unsound when sold,** and the burden 
IS on the seller to show that the disease was con¬ 
tracted after the sale.** 

Approval by third person. In an action by the 
seller for breach of contract for the sale of goods 
to be approved 1^ a third person, the burden is on 
the seller to prove that the third person was guilty 
of fraud or bad faith in rejecting the goods ** 

Inspection and rejection The burden is on the , 


buyer setting up sudi defense to prove that he m- 
spected and rejected the goods within a reasonable 
time,** and if he rehes on an alleged right to re¬ 
turn unsold goods the burden is on him to establi^ 
such nght** In an action 1^ the seller for the 
pnee, the burden is on the buyer, seeking to counter- 
daim for defects m quality, to prove that there was 
no official inspection as reqmred by the contract*^ 
Where a third person is designated to inspect the 
goodSt the burden is on the party contesting his 
r^rt to prove that the r^rt was made unfairly 
or not m conformify with the contract** While 
there is a presumption that perishable goods sold for 
an agreed price FOB. dupping point are to be 
mspected there,** sudi presumption may be rebutted 
1^ diowing that miction at destination was in¬ 
tended.** 

Sale by sample. Where a buyer has no opportuni¬ 
ty to mspect the goods and a sample is ediibited at 
die sale and offered to him for examination, the 
court ordinarily will presume that the sale was one 
by sampl^*^ although such {»:esumption may be 
rebutted by other facts.** In an action by the 
seller for the price, the burden of provmg non¬ 
conformity of the goods ddivered to the sample has 
been placed on the buyer,** although it has also 
been hdd that if the sdler contracts to dehver 
goods by sample, and the buyer refuses them, he 
may not recover on the contract without showing 
that the bayer is in default in refusing the goods, 
and this may not be shown without proof that the 
goods correspond to die sanqde and therefore the 
burden of proof is on the sdler to establish the 
fact** In an action by the seller for damages for 


7a. lA. —Bewley Farnitare Co v. 
IffdDoalel, 129 So 418. 14 LaJ^p. 
248 

65 OJ. p 448 note 70. 

79. Maee.—Zoller v Morse, 120 
Maas 2S7 

79. US—Ftankel ▼ Foreman & 
dark. aCJLNT, 88 F2d 88 

66 CJ. p 448 note 72. 

7a. Ky —Wlllenbora v Capital City 
(Products Co, 152 SW2d 941, 287 
Ky 807. 

66 CJr. P 448 note 78. 

7a US—Oeneral Mills v dsr^ 1> 
CMo, 62 FSupp 244. 

CaL-^auis V Bdmund Peyeke Ca, 
110 P 108a 14 CsLApp 82. 
m —Dick V Campbell Soup Co., Cen¬ 
tral Division. 88 NB.2d 869, 812 lU. 
App 261. 

77. Oonn.—Iiane v. MctLay, 99 A. 
498, 91 Conn. 186 

IKJDj —Brautmon v Bender, 226 NW. 
69, 68 MD. 166 

7a (NT—Gerard v Frouty, 84 Barb 
464, 


7a NT—Joannes Bros Co. v. Car^ 
nikow-Rlonda Co, 201 NTa 409, 
121 Mlsa 474, affirmed 206 N.TS 
920. 209 AppDiv 868. 

aa Ija.—JMvis V Janln, 8 Iia.Ann. 
712 

81. NT—Joannes Bros. Co v. Csar- 
nlkowwRlonda Co, 201 NTS 409. 
121 Mis& 474, affirmed 206 N.T& 
920. 208 ApPuDlv. SOt 

92. La.—Cornish ▼. SSialtoii, 12 La. 
Ann. 416 

55 CLJ p 449 note 84. 

8a La.—Bbwell v. Rousea 10 LaJU 
Orleans, 268. 

8 a Tenn.—Stona ▼ Blue Rldse Tie 
Co, 7 TennJkpp. 670. 

8 a Mich.—Munda Wheel, eto., Co 
y. Finch. 118 NW 1107. 150 Mlbh. 
87a 

NT—Csfre ▼. Lodkwood. 47 N.TS 
016. 22 AppDiv. 11. 

8 a NT—ESller v Stranaa 70 N.T 
a 12a 25 Miaa sa 
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87. Fai.r—Field V. Desealst. 120 A. 
US. 270 Pa 220 

8 a HL—Stewart-Wamar Speedome¬ 
ter Corp. T. Warner. 226 llLApp 
468 

66 CLJ p 427 note 78 [d] 

8 a CaL—Turlock Merchants ft 

Growers. Ine. v. Smith. 861 P. 688, 
80 CsUkpp. 868 

9a CaL^^orlocIt Merdiaats ft 

Growera Ihe. ▼. Smith, supra 

9L NT—Henry v Taloott 67 NR 
617, 176 NT. S86-^Qamllton v. Pe- 
lonhky, 96 N.TS 116. 48 Mlse. 664 

Sals by ssmpls senerally see supra 
i 187. 

90. N.T—Henry v. Taloott 67 NHL 
617. 176 N.T 886—HamUton v Pe- 
lonSky, 96 NT a 816. 48 Mlaa 654 

99. Iowa—Central Shoe Co. v 
Eraft-Donaldson Co^ 889 N W. 288, 
lU Iowa 446 

99. Tenn.—Blbinger Shoe Oa v. 
Thomaa 1 TenaApp. 161. 
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breadi of contract wberein the buyer alleges m 
justification of his refusal to accept the goods that 
th^ did not correspond to the sample, the burden 
18 on the buyer to prove that they did not conform 
to the sample.^^ 

Sale on tnal or approval. In an action for the 
price of goods sold on approval, the burden is on the 
seller to prove that the buyer approved, or was act¬ 
ing m bad faith m failing to do so Where the 
seller sues for damages for mjury to the goods 
returned, the burden is on the s^er to show abuse 
of the goods 

Waiver or estoppel as to defects. Where in an 
action by the buyer against the seller to recover 
money paid on account of goods sold which are 
claimed to be defective, the burden is on the seller 
on his counterclaim to prove that the buyer waived 
the defects 

b. 

(1) In general 

(2) Dedaratioins or admissions and (pin¬ 

ions 

(3) Time of defective condition 

(4) Price paid on original sale or on re¬ 

sale 

(5) Inspection and results thereof, or 

opportunity to inspect 

(6) Comparison with, and evidence as to, 

other goods 

(1) In General 

Any ocnnpetant, refavmnt, and material evidanea la ad- 
misalbla on behalf of the buyer to ahow that the gooda 
aold ware net of the agreed quality, and on behalf of the 
aallar to ahow that there waa oompllanca with the oon- 
traet aa to quality. 

General rules regulating the admissibihty of evi¬ 
dence in civil actions ordinarily are applicable with 
respect to the quality or condition of goods sold.*’ 


Accordingly, any competent evidence, if relevant 
and material, is admissible on behalf of the buyer 
to show that the goods were not of the agreed 
quahty^ and that they were rejected for that rea¬ 
son,* and on behalf of the seller to show that there 
was compliance with the contract os to quality,* 
and that the buyer rejected the goods because he 
could subsequendy puitdiase like goods at a lower 
price, and not b^use of any defect m qualit> * 
The buyer cannot, however, s^w defects in goods 
received and accepted without objection as an ex¬ 
cuse for a failure to order the full amount of goods 
called for by the contract and which were to be 
dehvered withm a certam tune as ordered.* The 
quality of the artide sold may be shown hy evidence 
as to its fitness for the purposes for which it was 
mtended,* the results of its use^^ and, m the case 
of a sale of machmery, by the character of its 
product* Where speafic cattle were sold, evidence 
of the kmd of cattle they were is admissible as 
bearing on the question whether they were fat and 
in good condihon, as reqmred by the contract, when 
tendered to the buyer * Where the sdler daims 
that machmery was properly installed, but owing 
to the buyer’s negligence did not operate successful¬ 
ly, the buyer may show improper iii8talIatiQiL*>* 

Evidence as to the mere possibility of the exist¬ 
ence of circumstances whidi would affect the quahty 
is not admissible ,11 and, where the buyer refuses 
to accept a heating plant, evidence as to whether 
the plant would, if install^, operate as stipulated m 
the contract, is properly exduded as speculative l* 
So evidence that other like goods received by the 
buyer were mfenor, and that he tdd the sdler that 
unless the goods ordered were of better quahty he 
would not use them, is inadmissible to show that the 
goods the seller was pr^ared to ddiver were not 
up to sample i* Evidence is admissible to show the 
steps taken 1^ ^ seller to correct the all^^ 


aa mnn.—GrMiUiut Cloak Oo. v 
Oreek^ 153 yw SIS. ISO Mina. S04 
as. Ohio—ZiOber Radiator, ato. Co 
V Rosen. 14 Ohio App. 6 
Sale on trial or approval generaUy 
sea supra 8S 198-301. 

97. ISL—Tenner Crble^ eta. Works 
r. SVsterUns; S lisJL. Orleans; 191. 
as. Or—S. S Steiaer. lha. v. Hill. 
88S P.2d SOT. 

aau Tez^—aCoVSrlln v SSliettpTuck. 

Ino. CivJLpp. 71 SWAd 410. 
Admissibility of evldenoe In olvll 
actions see Bvidenoe f 158 et seq. 

1 . Scanlon Thompson Coal GO. 

V. UOk BranOh Coal Co.. 47 &W.3d 
1007. 248 Ky 100. 

55 CU p 449 note 87. 


a. Ala.—KOlly V Sanders; 98 So 484. 
207 Ala. 259 

65 CU p 449 note 88. 

8. Tex.—McBWln v. lailott-Tuok, 
mo, GtvJkpp. 71 8W.8d 410. 

66 C J p 449 note 89. 

4i tr.S.— Griffin Grocery Co v Rlehr 
ardson. CGJLOkl.. 10 F8d 467. 

Mo—Turley v National Ammonia 
Go. APP.S99SJW 58 

5b HL—Kingman v. Hanna Wagron 
Co., 74 nukpp. 88. 

e; Tex.—Boehrlnser v A. B Rich¬ 
ards Medidne Oa. 89 aW. 508, 9 
Tex.ClvJtpp. 884. 

|7. K.TWarddla v. Welln Davit 
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eta. Goip, 880 N.TS 115. 819 App 
Dlv S58 

65 OJ. p 450 note 98. 

a NT—West V. Conesos Lake Salt 
Min. Co. 4 NTSt 884 

9. Ey—Milton v Campbell. 865 a 
W. 508. 805 Xy, 1S5 

10. Tex.—Southern Gaa; eta. En¬ 
gine Co V. Rlcholson, Clv»4pp. 
181 8.W 689 

11. Ga.—Whitley v. Ramspedt 74 
Ga. 891. 

la Ky—Ludlow V. FedB-WUllam- 
son Heatins. eta. Go., 76 aW. 877. 
116 Ky 608, 25 ZyL. 8S1 

la Mass—BreSky v. Rosenberg; 158 
NSL 847, 256 Masg 66. 
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defects,but evidence of the amount paid by the 
buyer for alterations and repairs is not competent 
to show the nature and esctent of the defect and 
where a machine broke down on trial, but after re¬ 
pair was accepted and used by the bu>er, evidence 
as to the cause of the original breakdown is im- 
matenaL^* 

It may be shown that the artide was satisfactoiy 
if properly used,^^ and, on the other hand, that 
the bqyer had made a skillful test of the goods and 
found them worthless However, the fact that 
the buyer followed the advice of the seller, given 
without consideration, is immaterial Correspond¬ 
ence between the buyer and seller and between the 
buyer and a person for whom he had ordered the 
goods rdative to the quahty of the goods is admis- 
as IS evidence that the damage whidi the 
buyer claimed to be due to the goods sold was m fact 
due to the infenonly of other goods ^ 

On sale by saniple, witnesses having suffiaent 
knowledge may compare the goods dehvered with 
the sample, and pomt out in what respect they differ 
from the sample but where goods sold by sample 
are dupped m two lots, it is not proper to admit 
testimony that one lot was not equal to the sample 
in an action for the pnce of the other lot<> Where 
no sample is referred to m the contract of sale, 
evidence that the goods do not conform to a sample 
18 inadmissible.^^ 

Evidence that merdiants generally would consider 
the goods to be of a oertam quality is not admissible 
unless founded on proof of a custmn.^* Evidenoe 
as to the condition of the goods at the place of 
dupment is inadmissible where the contract pro¬ 
vides that the quahfy is to be detennmed at the point 
of destination.^* 


Leffal standard of mSk. When a seller of milk 
seeks to recover damages for a buyer’s breadi of 
contract, the milk may be diown to be above or 
below the l^;al standard, by any competent evi¬ 
dence;*^ the parties are not bound to show that an 
analysis was made,** and are not limited to proving 
the quality by the testimony of a certified inspector, 
by the use of inspected testing machines, or by 
samples taken as required by statute.** 

Acts of third persons Evidence that some of the 
goods fomidied had been returned by the buyer’s 
customers is not admissible to diow defects m 
quahty,** espeaally where is does not appear that 
they may have bera returned for causes other than 
the defects rehed on by the buyer.** 

(2) Declarations or Admissions and Opinims 

Thft daelanitlons and admiaalona of tha parties to a 
aals^ If rstavant and matarial, ars oompstont on ths laeus 
of ths quality or condition of ths goods. Ths opinion 
of an sKpsrt Is admissibis on ths qusstlon of quality of 
goods sold. 

Subject to the general rules as to the admissi- 
bili^ of declarations and admissions, discussed in 
Evidence || 211-238^ 270-^383, the declarations and 
adnussions of the parties to a sale are competent 
on liie issue of quality or condition of the goods, 
if relevant and maten^** otherwise they are not** 
So it may be ^wn that the buyer had used ex¬ 
pressions m commendation of the goods,** although 
sudi statements may be explained and limited.** 
However, where goods were sold to a corporation 
under a contract that they should be satisfactory, 
a letter by an officer of the corporation, actmg out¬ 
side the scope of his duties, recommending the goods 
is not admissible.** The seller may show that his 
assent to a reduction in price was for the purpose 


14. Fsa.—MTudEogon Corteln-ltoll Oo 
▼ S^ystono Mlg: Go., 19 A. 1008, 
ISS Pa. 189 

55 GU p 450 note 1. 

15. K.T.—liogaa v Berkshire Apart¬ 
ment Assoo. 99 N T S 770, 3 MIsa 
290. 

56 <XJ p 450 note 9. 

IS. Cal—Boothe ▼ Sqnaw Springs 
Water Oo. 70 P 386. 142 Gal 573 

17. Ifo.—Olaeser ▼ Hoeffner. 08 Mo 
App 168. 

Pa.—Blair v. ITord China Go, 90 Pa. 
Super. 374 

IB. Ala.—Paelflo Ouano Go. v Mul¬ 
len, 00 Ala. 589. 

Keb—WU6h v. »elpit 90 KW 
840, 10 Keb 515 

SOL Mo—'Little Book Grain Oo ▼ 
Brubaker, 89 MoApp. L 

SI. Wash.—-FaUer v Harris^ 93 P 
1080, 48 Waah. 519. 


SIL US.—St. ZiOUis Papei^Box Oo 
V J C Hublnger Bros. Co., Iowa, 
100 7. 695. 40 aCJL 577. 

66 cur p 450 note 9. 

SSL SD—CoOk T Sheehan, 91 NW 
462, 10 SD 99. 

94. HL—Toley ft Go ▼ BSxeelsior 
Stove ft Mfg Co, 905 ULApp 7a 

SB. Iowa.—Woods V Miller, 7 NW 
484, 55 Iowa 108, 89 AnLEL 170 

sa OkL—Bower Venus Grain Go. v. 
Norman Mflllng; eta. Go., 907 P 
297, 88 OkL ISA 

97. Mssor—Grausteln v. Wymen, 146 
NJBL 460, 260 Mass. 290-<!opeland 
V. Boston Dairy Go., 75 NJBL 704, 

189 Mass. 942 

sa Mass.—Granstein v wynum, 145 
VtJSi 450, 250 Maas. 290—GopOIand 
▼ Boston Dairy Co, 76 NJL 70A 
189 Masa 948. 


sa Msss.—Granstein ▼ Wyman, 
146 NJBL 460, 250 Mua. 890. 

sa Ala—Tea Java Coffee Oa ▼ 
Sexon China GO, 91 Sa 886, 207 
Ala 29 

SI. Ala—Tea Java Coffee Ca v 
Saxon China Go, enpra 

sa Ma—■a^eellng^Baeter Go ▼. Dun¬ 
ning; 92 A. 929, 112 Ma 3A 

65 OJ p 461 note 80. 

sa aC/-Swift ▼ Goldberg, 118 8LBL 
868, 121 aa 190. 

55CLX.p451note21. 

aa Gar-Sook Y Stovall, 26 Ga 70a 

Ey—Buseell v. Newdlgate, 44 aW 
972. 19 KyjU 1965 

sa Iowa—Xawood V MoDill, 76 N 
W 240,105 Iowa 427. 

sa Ohla—MclCrler v. Bedkman COk, 
17 Ohio GirCt.,NS., sa 
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of avoiding controvert, and not as an admission of 
defects in quality.^^ 

Opinion evidence. The oipinion of an expert is 
admissible on the question of quality of goods 
sold.<8 So, where the buyer of goods to be delivered 
in installments seeks to justify a refusal to accept 
goods tendered because goods previously dehvered 
did not comply with the contract, testimoiQr of an 
expert that the goods previously dehvered were a 
substitute for the goods contracted for, but of such 
dose resemblance that a casual examination would 
not detect the defect, was admissible to defeat the 
sdler’s nght to recover damages for the buyer’s 
refusal to accqit the goods.^^ 

(3) Time of Defective Condition 

The quality of the goods may be shown by evidenee 
as to thebr oonditlon while In transit or on arrival at their 
destination. 

The quahty of the goods may be shown by evi¬ 
dence as to ^eir condition while m transit^^ or on 
arrival at destination but evidence of the con¬ 
dition of the goods long after the sale cannot be 
shown for the purpose of establishing the quality 
at the time of sale.^^ On the other hand, it has 
been held that lapse of tune after the sale does not 
render the evidence incompetent, but merely af- 
ictits its weight^ So it has been held that evi¬ 
dence of the unsoundness of an article thirty days 
after its receipt the btyer is admissible to show 
its unsoundness when received,^^ and that, where a 
defect appeared within a few days after sale, it 
may be shown that a defect of such nature may have 
existed at the time of sale It has also been hdd 
that evidence that a machine was secondhand is 
admissible, although determined by an examination 
made several months after the sale, where it had 


not been used in the meantime,and that the con¬ 
dition of an article at the time of the tnal may be 
shown m connection with evidence that it was m 
the same condition when received.^^ 

(4) Price Paid on Original Sale or on Resale 

On the iMue of the quality of the gooda, evidence at 
to the price paM by the teller it Immaterial In the ab- 
tence of fraud, although evidence at to the price for 
which the buyer retold the goodt hat been held admitti* 
ble. 

In the absence of fraud, evidence as to the price 
paid by the seller for the goods is immatenal on the 
issue of their quahty,^ and the fact that the buyer 
offered to acc^t the goods at a reduced price is 
immaterial if such offer was not accepted.^* It 
may be ^own what value was fdaced on the goods 
for insurance purposes,^^ and it is permissible to 
show the value of the goods at a place m the neigh¬ 
borhood of the place of dehvery, m the absence of 
any evidence as to their value at the place of de- 
hvery.*i 

Price obtmned on resale Evidence as to the pnce 
for which the buyer resold Ihe goods has been held 
admissible,although there is also authority to the 
contrary.^^ On the other hand, it has been held 
that evidence as to the price for which the goods 
were sold on the refusal of the buyer to accept 
them 18 immatenal,and so too is evidence as to 
the loss suffered by the buyer on resale.1^1^ 

(5) Inaction and Results Thereof, or Op- 

portumty to Inspect 

Tectimony ac to tho quality of the gooda muat bo 
baaed on personal knowledge, butt If baaed on such 
knowledge, as acquired by examination and observation. 
It Is admissible. 

Testimony as to the quahty of goods must, as a 


87. U 8.—West ▼ Smith, Gobil, 101 
rS S6S, SS HBd. 809 

88- Indw—Fletdher ▼. Southern, 84 
Xm 686, 41 IndJ^ 660 

Subjects of expert testimony gen¬ 
erally see B\ldenoe iS 684-646 

88. Mb—Ungerer ▼ lioula Manll 
Cheese, etc^ Oo^ 184 SW 66, 165 
MOsApp. 96. 

ea US—Lawrence ▼ Whiter C.C 
Ihd.. 16 FCaaMo 8.147, 6 McLean 
loa 

4 L Idaho—Ihtennonntatn Fanners' 
Equity V. Norris, 889 P 745, 89 
Idaho 686 

66 <U p 461 note 8a 

48. OsL—Paterson v Mineral 
Prnlt Co., 74 P 162, 140 CaL 684 

55 GJ p 461 note 80 

Eep i a oeme M* of motor 
In action to recover al¬ 


legedly due on contract for exchange 
of motora In defendantfa truck, re¬ 
fusal to permit defendant to testify 
that motor installed by plaintiff had 
to he replaced sometime later after 
the truck had been driven was not 
error—Atwater v Argonna Van A 
Storage Co. 108 P8d 776, 74 CaL 
App 8d 410 

48. Conn.—Dwyer t Redmond, 184 
A. 7, 100 Conn. 8SS. 

66 CLjr. p 468 note 81. 

4ii Tezr-Nlgro r. Globe mralt Co, 
CivJkpp., 898 aw 806. 

4B. La.-^Baiik8 v. Bottq, 10 La. 4a 

4a Mlchw—Grleb ▼ Oola 87 NW. 
679. 60 Mich. 897, 1 Ain.aR. 68a 

47. Tex.—J Eennard, eta. Carpet 
Co ▼ Hbueton Hotel Aasoo., dv. 
App, 107 SW lisa 
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4a Alap-Meyer Bros Drug Co v 
Puckett. 86 So 1019, 189 Ale. 981 

4a Md.—Hawley Down-Draft Fur¬ 
nace Co V Hooper, 46 A. 46a 90 
Md. 890 

Sa Ga—Rsrala v Johnson County 
Sav Bank, 98 SB. 646, 100 Ga. 686 

8L NT—Delfendorff v. Gaga 7 
Barh. la 

oa loway—Buford ▼. MeGetclila 14 
N.W 790. 60 Ibwa 89a 

8a Tex.—Cohen v OIy 

App., 88 SW 69 

66 cur. p 469 note 4a 

«a NT.—WHSker v Gerll, 170 N 
T.S 88a 188 AppJ>iv. 787—Carey 
T Baldwin. 61 NTa 661. 

sa Mias —Gennan-Amerlcan Provl- 
alon Co Y. Jonea 89 Sa 681, 67 
Mlaa 877. 
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rule, be based on personal knowledge,^* but, if based 
on such knoudedg^ as required by examination and 
observation, it is admissible Evidence tendmg to 
show an mspection and approval by the buyer or 
a person agreed on for that purpose is admissible, 
as is also the evidence of such person as to the re¬ 
sults of his infection So evidence of a test of 
an engine, made after suit brought and by persons 
sdected the buyer, is admissible Evidence 
may also ^ admitted to show the terms of a receipt 
given by the buyer to the earner after inspection 
of the goods Evidence as to the fairness of the 
mspection or test^^ or of the buyer’s good faith in 
rejecting as not satisfactory^^ is admissible; and 
It may be shown that the defects revealed by the 
inspection, tnal, or test were due to the lade of 
skill or mismanagement of the buyer E\*idence 
of matenal differences in results between the m- 
speebon made by an inspector agreed on 1^ the 
buyers and the mspection of other impartial in¬ 
spectors IS competent to show gross mistake 

Chemical analysis. Qiemical analysis of ore re¬ 
ceived under the terms of a contract may be ad¬ 
mitted m evidence although no diemical analysis 
of the sample, which the ore was stipulated to equal, 
has been made.** 

Tests of other sifmlar goods On the issue as to 
the quality of the goods sold, evidence of tests 
of other hat similar goods has been held admissi¬ 
ble,*7 althou^ there is also authonty to the con¬ 
trary.** 

Opportunity for mspecHon, and delay or failure 


to inspect: Evidence that the goods were delivered 
to the buier’s customers m the onginal packages 
IS matenal on the question of opportunity to inspect, 
and the buj’er’s diligence.** However, evidence that 
delay in inspection was due to the fact that the 
bujer had a demand against the seller growing out 
of a former shipment, and that he w*as awaiting 
an adjustment of such demand, is inadmissible^* 
Wliere the seller claims that his failure to deliver 
the goods alongside ship at the agreed time was 
due to the buyer’s failure to inspect, evidence that 
It was the general custom to inspect such property 
before delivery?^ and that the parties had followed 
that custom m previous deahngs”* is admissible. 

(6) Comparison with, and Evidence as to, 
O^er Goods 

Evidence It admissible to show the eharaoterlatlea of 
goods of the quality contracted for and their value, and 
this value may be compared with that of the goods ao- 
tually sold and delivered. 

Evidence is admissible to show the characteris¬ 
tics of goods of the quality contracted for^* and 
their value,^* and this value may be compared with 
that of the goods actually sold and delivered.^* 
It may also be shown that the goods were of a 
fair average quality of their kmd.^* Evidence com¬ 
paring the goods sold with other similar goods sold 
at or about the same time to other persons, although 
considered admissible m some jurisdictions,has 
been rejected in others,^* and a similar difference of 
opimon exists as to evidence tending to show that 
other madiines of the same kmd worked well else- 
-where, sudh evidence being held admissible in some 


SS. Minn.—Smith ▼. Groneweg, 41 
NJV 989, 40 Minn. 178 

67. US—Tallahatchie liumber Oo 
V Riveraiaa liumber Co., C C.A..T.ia., 
12 F 8d 88 

Tex.—Aultmaa v. Tork, 9 8.W. 127, 
71 Tex. 261. 

88. Ala.—Southern Wood Freserv- 
ing Co V MeCamey, 118 So 898, 
218 Ala. 201 

65 C J p 452 note 49. 

88. Tex.—Blum Mming Co v 
Moore-Seaver Grain Co, ComApp, 
277 SW 78 

55 CJ p 462 note 50. 

sa Tex.—Texas Mach., etc., Co v 
Ayers Ice Cream Co, CivApp., 
150 SW 760. 

SI. Iowa.—Schopp ▼ Taft, 76 NW 
848, 106 Iowa 6ia 

88, Tex.—Hadmey Mfg Co. v. Ce- 
lum, ComApp., 221 SW 677 

93m Md.—Uevoine Co v Intemar 
tional Co.. 186 A. 87, 151 Md. 690 

ea Wla.—Gibbon v Hughe% 46 27 
W 688, 76 Wla 409. 

66 OJ. p 462 note 64. 


68i. US-rjaerman H. Hettler Lum¬ 
ber Co V. 01d% MidL, 221 F 612, 
187 CCA. 886 

68, Pa.—Irwin Gas Coal Oo v Lo¬ 
gan Coal Co, 118 A. 667, 270 Pa. 
448—West Bepublio Min. Co. v 
Jonea 108 Pa. 66. 

07. Ga.—Mayes v. MoCormidc Har¬ 
vesting Mach. Co, 85 &B. 714, HO 
Ga. 545. 

65 C J p 458 note 68 

93. Or—Barr v Borthwid^ 26 P 
860. 19 Or 678 

68, Pa.—Cmnden Martin Mfg; Co 
V Turner, 118 A. 865, 874 Pa. 425. 

TO. Ga.—Smith v. Webb^ 98 SJS 
74, 20 GaApp 818 

7L Ala.—Curjel v Hailett Mflg Co., 
78 So 988, 198 Ala. 609. 

78. Ala.—Cuzjai V. Hailett Mfg Co., 
supra. 

78. Pa.—Groetsinger v. Waiin, 80 A. 
1048, 166 Pa. 678, 44 Am.S3. 676. 

74. KT—BSiseman v. Heine, 87 K 
T& 861, 2 AppDiv. 819, reversed 
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on other grounds 62 XJBL 667, 158 
XT 45 

78. Ala.—Anniston Lime, etc., Co 
V Lewis, 18 So 826, 107 Ala. 585 
Mass.—Brewer v. Housatonic B. Co.. 
107 Massw 277. 

78. Ala.—Davis v. Adamg, 18 Ala. 
264 

HI—Tomlinson v Hamshaw, 112 HI 
811. 

77. US—Ames v Qulmby, Mich., 
1 set. 116, 106 US 842, 27 L.Ed. 
100 

56 (U p 468 note 69. 

Sitrodnetion of stendarA bxaads 
m action for value of baseballs 
sold, introduction In evidence of 
three standard brands of baseballs 
was not error where plalntiirs sales¬ 
man had rep r e sen ted his employer's 
product to be superior thereto and 
that fact was in dispute—Lannom 
Mfg: Co. V Baasnsr. 26 A.8d 163. 128 
XJ* Law 866. 

78L Ms.—Henkel v Burke^ 10 A. 249. 
65 CLJ. p 458 note 70, 
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jurisdictions'^* and inadmissible in others ** It has 
been held competent to show that goods from the 
same lot were sold to other buyers and were re¬ 
ceived by them without objection,*^ although there 
IS also apparent authority to the contrary.** When 
dehvery is in installments, the seller may show 
that a certain installment was equal m quality to 
a prior installment which has been accepted.** So 
too it has been held that the buyer may show the 
worthlessness of other similar goods bought from 
the same seller,*^ and, for the purpose of prov¬ 
ing that the goods delivered were not as ordered, 
may compare them with goods or samples from 
other dealers** Defects in a machine sold may 
be riiown by evidence of a comparison with a good 
machine subsequently purchased,** but no compan- 
son with other lands of machines doing similar work 
is admissible ,*^ and on the issue of the manufactur¬ 
er’s negligent construction it has been held that 
comparative evidence sustaining or refutmg negh- 
gence should be confined to the behavior of ma- 
dimes of the same class produced by the same man¬ 
ufacturer.** 

e. Wdtfit and Snflldimcy 

In datarmlnlng the weight and saffleleney of evidence 
with reepect to the quality or condition of goode eold, 
the general rulee governing the weight and euinoiency of 
evidence In civil aotlone ordinarily are applicable. 

The general rules governing the weight and suffi¬ 
ciency of the evidence m dvil actions ordinarily 
are apphcable m determining the weight and suffi- 
aency of evidence in respect of the quahty or con¬ 
dition of goods sold.** Accordingly, the party hav¬ 
ing the burden of proof as to defects or want of 


defects must sustain the burden by a preponder¬ 
ance of the evidence ** Proof as to quality mus^ 
as a rule, be affinnative,*^ and evidence that the 
goods were well manufactured of the best material 
cannot prevail against positive and uncontradicted 
testimony that th^ were found defective as soon 
as put in use ** So unequivocal testimony that the 
go(^ tendered were mfenor is not overcome by 
evidence of the good faith of the seller** or that 
other goods of the same brand were of good qual¬ 
ity.** Where it is riiown that the design furnished 
by the buyer, m accordance with which the goods 
were made^ was defective, proof of perfect mate¬ 
rial and construction may be sufficient** Evidence 
merely of the amount of the bill entered on the 
sriler’s books is insuffiaent to prove the quahty of 
the goods sold.** 

Time of existence of defects. In the absence of 
anything to diow that defects were caused by con¬ 
ditions esasbng during carnage of the good^ evi¬ 
dence that they were m good condition when riupped 
ordmanly is insufficient to overcome evidence of 
defects when dehvered.*^ However, it has been 
held that the fact that the goods arrived m bad 
condition does not necessarily show a failure of 
duty on the part of the seller,** and that when the 
goods were transported dunng a season of wet 
weather the fact that th^ amved at their desti¬ 
nation damaged by wet weather does not show that 
they were damaged when ahipped.** It has been 
held that evidence that gram was sound when load¬ 
ed, only five days before dehvery, will, in the ab¬ 
sence of evidence showing subsequent exposure to 
damaging conditions, support a finding that it was 


70. US—City of Findlay v. Perta 
Ohio, 74 F. 681, 20 CCJL 662— 
Ward V. Blake Mfg. Col, Axk., 66 
F 4S7. 5 CCJL 6S8 
SOL Gal—^Fox V Stockton Combined 
Harveater. etOL, Works, 2S P. 206, 
82 GPl 228. 

Iowa.—Osborne v. Slmmarsoa, S6 K. 

W 616, 72 Iowa 609 
81. Conn.—Kats v. Delohery Hat 
Co, 118 A. 88. 97 Conn. 666 
66 GLJ p 468 note 72 
88. Uo—^Bloom's Son Co ▼ Haaa^ 
108 aw. 1078, 120 MoJU»P. 122. 

66 GLJ. p 468 note 74. 

8a Iowa.-Loftna v. BUey, 60 K.W 
17, 22 Iowa 608. 

aa JUs.—WUoQK T. Hmderson, 64 
Ala. 626 

man . — San dwich Iflfg Col ▼. Nldiol- 
aon, U P 697, 26 Khn. 288 

aa Ky—Xxnilsvllls Uth. Go. v 
Sdhadler. 62 aW 2, 22 KyJU 466 
MlcbL—fimbria v. Wet her bea 27 K 

w. sio. 70 moh. loa 


aa Iowa.—Davis v Swesnay, 46 K 
W 1040. 80 Iowa 891. 

87. Uleh.—liooka v Prleatly Ss- 
preaa Waaon, eto., Co, 89 N.W 54, 
71 Mloh. 26a 

Nab—Charlton Flow Co v Davldaon, 
20 NW 866, 18 Neb 274 
aa San.—American Tank Ca v 
Revert OU Co. 196 P 1111, 108 
Kan. 690—CFaver v Hombura, 26 
San. 94. 

aa Mont—SCatta, ato., Dlstmina Co 
V. liowrey, 101 P. 966, 29 Mont 
184. 

Welabt and snfflclaney of evldenoe 
aenerally aea Svldanoa 11 1016- 
looa 

9a Mont—Mette, ato, ZMstUUna Go 
V. Iiowrey. anpra. 

66 CU. p 462 note 84. 

SI. Wls—Western Historical Co. v 
8<dimidt 14 N.W. 882, 66 Wls. 681. 
Boyar zaoaMna ShlpmsnS and sa. 
nonsigntna it was boond for contract 
prioa^ unless hs eonld establish hyi 
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positive testimony that merchandise 
was not up to grade.—C hi c k asa w 
Wood Products Co V Vall-Donaldson 
Go. 188 So 680, 19 IsuApp 816. 

aa NT—Fuchs V Morris* 80 N.T8. 
1017, 81 Kan 686 

aa Cat—Barkley-Gray Grocer Co 
V SeUey Cigar Co. 69 P. 862, 187 
Cal xlz, 6 Cal Uhrap Caa. 890. 

84b Cal—BarUey-Gray Grooar Ca V. 
Selley Cigar Co., aopra. 

aa NT—W O Hlckcdc Mfg. Co v 
Blackhall, 84 NTS 820. 88 Hun 
80, afllrmad 46 NJO. 1162, 162 N.T. 
640 

sa nir—lisvltaa liumbar Oo v. Te- 
gendorf; 191 HlApp 464. 

87« lowaj—T sithain v. Shipley, 68 N. 
W. 848, 88 Iowa 64a 

aa Po—Cohn T. Lavlnaon, 86 Pa. 
Super 88a 

aa Sanr-^aalhreaih v. Condon, 89 
P 124, ^8 San. 74a 
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sound at the time of delivery^ The discovery of 
defects several months after the goods were ddiv- 
ered does not show that they were unmerchanta¬ 
ble when delivered,> and, on the other hand, proof 
that a machme was running m good order and 
without repairs two years after dehvery is suffi- 
aent to ^ow that it was of good qualily.* 

Sufficiency or insufficiency of particular evidence. 
In various instances the evidence has been held suf- 
fiaent or insuffiaent with respect to the quality 
or condition of the goods, article, or machme s 


sold,^ as, for escample, sufficient or insufficient to 
^ow that the goods, article, or machine conq>lied 
ivith the contract as to quality,^ or sufficient or in¬ 
sufficient to show that they were not of the quali^* 
contracted for,< or suffiaent or insufficient to ^ow 
that they were defective,^ or suffiaent or insuffi¬ 
cient to show that the failure of the goods, article, 
or machine was due to the buj'er rather than to 
poor quality or defective condition,^ or that the 
poor qualily or condition resulted from the acts or 
s omissions of the buyer rather than the seller,^ 


1. Tez.—Levy r. Lupton, Civ^app, 
156 SW 862 

2, Minn ^-Goldish v Andrew Schoch 
Grocery Ck> , 145 M.W 808, 125 
Minn. 124 

55 CJ p 455 note a 
8. Ala.—Maas v Montgomery Iron 
Worka 6 So 701. 88 Ala. 828 

4. Brldeone iMld snffldiiLt 
HI—Karris v McKnlght. 26 NSL2d 
742. 804 niApp 592 
Wash.—Smith v Tamashlta, 128 P 8d 
840. 12 Wash.2d 580 
55 CU p 458 note 84 [a]. 

Xhridenee li41A InsnAelsnt 
Ill—Sampson v Marra, 98 MBLld 
528. 848 niApp 245 
lA.—United Distributors v MdKIn- 
Isy. App, 28 So 2d 758 
Tenn.—DeSueur v Frtmklln Ume- 
stone Co. 14 Tenn.App. 67« 

55 aj. p 458 note 84 [b] 

a. avldeiiee held snfaeUwl 
CeL—O’Hare v Peaeoofc Dalrlea 110 
P2d 90. 42 Cal App 2d 788 
DCL—Bovello v Falvey Granite Co.. 

MonJ^p. 71 A.2d 586. 

6taL—Don Gavan, Ino., v Shaw, 6 8. 

B2d 887. 61 CMLApp 287 
m—Palmqulst v Murphy. 78 NBL8d 
644, 881 nLApp 480—National Mlx^ 
ror Works v Thoren. 89 NB.2d 82, 
812 niApp 657. 

Iowa.—Baker v Ward, 850 KW 109, 
217 Iowa 581. 

Ky—Myers Bros. t. Bager, 98 SW 
2d 86. 266 Ky 8 

La.—Tez-O-Kan Flour Mills Co v 
Kord. APP.. 18 Sold 50—Ki 4 >lan 
Rloe Mill V Baltic American Feed 
Corporation, App, 152 So. 105 
MidL—Veltman v MalUck. 84 M.W 
2d 468, 822 Mldh. 625 
Miss.—Dlzle Pine cProducts Co. v 
Uhlversal Refining Products Co« 
48 Sold 752. 206 Miss 45 
KT—Davis T. Lorenso’s Inc., 16 NT 
8.2d 624, 258 AppJOiv. 988, reargu- 
ment denied 18 NTS.2d 1014, 259 
AppJMv 791. appeal denie d — M e t « 
scan Mfg: Go. v. Manchester Up¬ 
holstery Co. 75 N.TSld 748, af- 
flnned 75 N.T.S2d 516^ 271 App 
Dlv. 1061. 

Or—Otto Seldenbarg; mo. v. Tant- 
feat, 64 P2d 584. 155 Or. 420. 

85 CU. p 458 note 84 Cal (1). (18) 


Bvldenoe held fnsnfltnleBt 
Ill—FV>1ey ft Co V Ezcelsior Stove 
ft Mfg Co 266 HI App 78 

55 CJ p 453 note 84 (b) (1). 
MkoWiiary ^ w orkin g properly* 

Conflicting e\'idence with respect to 
operation of machine installed by 
plaintifl for defendants sustained 
finding that plalntifTs performance 
complied with provision of contract 
making buyers* liability to pay con¬ 
tingent on the installation working 
properly—Innes Food Equipment Co 
V. Sangulnettl Fruit Co. 192 P2d 88. 
86 OaLApp 2d 140 

6. Bvidenee held sniFcient 

US—Hunt Foods v Geer Broa, D 
CCkinn., 88 FSupp 703—Reed ft 
Prince Mfg Co v Lear, Inc., DC 
Mlefa., 78 FSupp 894. aiSnned. C. 
A., 174 F2d 208. 

CU —Starr Plano Co v Martin. 7 P 
2d 888. 119 CalJLpp 642 
Ga.—IrvlndUe Farms v W O Pierce 
DUry, 51 SFL8d 712. 78 OaJlpp 
670. 

Iowa.—William Kelly Milling Co v. 
Strand Baking Co, 289 NW. 568. 
218 Iowa 863. 

Ey—C y. Hill ft Co T. Hadden’s 
Grocery, 185 S.WSd 681. 289 Ky. 
419 

La.—Remington Cash Register Co v. 
Kerr, 189 So 504, 19 La.App 8. 

56 CJ p 458 note 84 CaJ (18) 
Bvldenoe held Insuttelent 

US—GenerU Mills v. Glaxk, DX!. 

MO. 63 F Supp 244 
La.—C!lilekasaw Wood Products Co 
V Vall-DonUdson Co.. 188 So 680. 
19 IalApp 815 

NT—Rlessen v Pusaterl. 242 NTS. 

846. 239 App Dlv 482 
Tez.—Taormina Corp v mtematlon- 
U Playing Card ft Label Co, Civ 
App., 154 S W 2d 949, error refOsed. 
56 CJ p 458 note 84 [bl (6). 

7. Bvldenoe held suMeien* 

Ark.—Peebles Garage v Downey, 111 
&W2d 454, 196 Ark. 81—Lutes v. 
Lamer, 22 aW2d 489. 182 Ark. 
718. 

CsL—Stella V Smith, 298 P 666, 109 
OsLApp. 409. 

La.r— Passman v. Marine, App, 9 So 
2d 818—Danterive Furniture Co v. 
Barry, App. 5 So 2d 164—Acorn 
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Refining CO r Ringgold. App, 198 
So 894-^ohn Douglas Co v Cab- 
Irac, App. 170 So 881—Weaver 
Bros. V Templeman Broa. App. 
144 So 912—A. BUdwln SUes Co 

V Peterson. Appu, 148 So 527— 
Plaucha Locke Securities v. B Bar 
zerque ft Sona 189 So 786, 19 La 
App 292—Standard Motor Car Co. 

V St Amant 184 Sa 279, 18 La 
App 298. reversed on other grounds 
188 So 461. 18 LaApp 298-^erl- 
wether Supply Co v Roy, 188 So 
466, 16 LaApp 161 

N T.—SpeciUtles Service ft Engineer¬ 
ing Co V Kamen Soap Products 
Co. 94 NTS2d 542. 

Tez.—Mission Wholesale Grocery Ca 

V Hammonda Civ App. 215 SW2d 
260 refused no reversible error. 

Bvldenoe held Insnttclent 

m.—Florsheim Corporation v Dynell 
Spring Water Co, 44 NE2d 882 
816 D1 App 188—lijon ft HeUy v 
CentrU States Hotel Co, 16 NFLSd 
156 296 ULApp 245 

La—^Uhlted Distributors v Mcimn- 
ley. App., 28 SoSd 758—Scott v 
Boylston. App., 177 So 812—Phillip 
Werleln, Limited, v Gllck, App, 
154 Sow 492—WTenn v Lafayette 
Furniture Co, App, 151 So 148— 
Wrenn v. New Orleans Oiafr Co.. 
App, 145 Sow 40—Guest ft Vlvlaao 
Sheet Metal Works v Hardonin, 
186 Sa 448, 18 LaApp 842. 

Vloes and defsots 

La—Capella v. Taulll, App., 58 So 2d 
271—Bonnette v. Ponthleuz, Appw, 
41 Sa2d 127-^ BUdwln ft Ca T 
WUl, 188 So 442, 18 LaApp. 889 

Mateclallty of def set 

U&—John L Haaa Ina v Wellman, 
CLA.Or. 186 F3d 862—Hugo v 
Loewi. Ina v. GesehwUl. CA.Or.. 
186 F2d 849. rehearing denied 188 
F2d 866. oerUorari denied 72 a 
CL 81. 842 n& 817, 96 L.Ed. -w 

8. Axk.—Hydrotez Industries v 
Floyd. 192 S W 2d 759. 209 Ark. 78L 

56 CU p 458 note 84 [aj (10), (11), 
Cb] (8) 

9b Arkd—Myers t OUa 141 S.W.2d 
840, 200 Ark. 959 

md.—Thea Losche ft Sons v. Chaa 
Williams ft Assoclatea 78 NJB.2d 
447, 118 Xnd.App 882. 
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or that the buyer’s rejection of the goods mis 
prompted by considerations other than poor qual¬ 
ity or conditioiL^o In determinmg the sufficiency 
of particular evidence of quabty the courts have 
held that evidence that a horse, which was one 
of a fresh shipment to a aty, was, on a single occa¬ 
sion, somewhat fidgety in double harness, and shied 
at an automobile, did not show that it was not well 
broken to double harness that the fact that goods 
did not comply with a state law, as reqmrcd by the 
contract, was not shown filing an affidavit m 
the courts of that state diarging adulteration of 
the goods m question, and a plea of guilty there¬ 
to that a mere showing that a radio had noises 
in it was insufficient proof of defects whidi would 
defeat recovery of the price and that evidence 
that a machine broke down of its own weight while 
being carefully removed from the cars was suffi¬ 
cient to show that it was defective 

Inspection of goods. With respect to^ inspection 
of the goods, the sufficiency of the evidence has 
been adjudicated in various cases In particular 


cases the evidence has been hdd to be sufficient 
to show that the buyer had ample opportumty to 
inspect the goods,^^ and to show that inspection 
was made within a reasonable time.^7 

Sale by sample The sufficiency of the evidence 
with respect to sales by sample has been deter¬ 
mined in various cases,^^ m which the evidence 
has been held sufficient to show that the goods con¬ 
formed to the sample^^ or did not conform to tiie 
sample,^o or msuffiaent to show that the goods 
conformed to the sample*^ or to show that the 
goods were spoiled because of the manner in which 
they were kept by the buyer.** 

Sale on trial or approval In various cases ffie 
sufficiency of the evidence with respect to sales 
on trial or approval has been adjudicated.** Thus 
the evidence has been held sufficient to show that 
notice of rejection of the goods was given m time,*^ 
or that the buyer’s rejection after trial because 
of dissatisfaction was not made m good faith,** 
or that the buyer was free from capnaousness m , 


lA.—Soott ▼ Boylaton, App • 177 So 
812. 

55 C.J p 468 note 84 [a] (8). 

liO. 'Ptu —Columbia Produoo Oa ▼ 
Tiakowlta S A.8d 990. 184 Fa.Su- 
per 145 

56 CJ p 45S note 84 [a] (15) 

11. NT—Fisa eta, Horae Oa ▼ 
Sohmrtselind, 121 NTS 293. 

12 . Ohio —lUhalovitdh-Fletcher Oo 
V BarUett 81 Ohio CirCt. 668 

33. liO.—Bewley Furniture Co ▼ 
McDaniel, 129 So 418, 14 La.App 
248. 

14. Cal—Hoult T Baldwin, 20 P 
864, 78 CaL 410 

15. US—Bead ft Prince Mfs Co ▼. 
Lear, Ina, DGLMielL, 78 FSnpp 
894, affirmed, CJL, 174 F2d 208 

55 GLJ p 458 note 84 [a] (14), (25), 
(27). (80), note 84 [b] (4) 
Inspection of goods generally see 
s u pra li 189-194. 

la. NT^-Metacan Mfg Co v. inm- 
chester TJpholatery Co. 75 NT a 
2d 742, affirmed 75 N.TS2d 616, 
871AppDlv 1061. 

55 CJr P 458 note 84 [aj (17). 

17 ITS—Bead ft iPiinoe Mfg Ca v 
Lear, Ina, J> CMich., 78 FSupp 
894, affirmed, CJL, 174 F2d 208 

1& Ctaopaadson of goods with sanu 

9*0 

Where sOUer of barbed wire ship¬ 
ped seven hundred rolls weighing ap¬ 
proximately one hundred pounds ea«di 
and buyer oomplained that shipment 
did not conform to samples, evidence 
of a comparison of two small strands 


of wire allegedly talcen by a notary 
in preaonoe of busrer with Beller*a 
samplea was of little probative value 
to establUh a breach of contract, 
and to bo offeetive, comparison should 
have been baaed on a rapreeentatlve 
selection of samples from a suffi¬ 
cient number of roUs to show true 
oondltioo—’Dlstribnidora Del Paoill- 
ca S. A. V Conxalea DC Cal, 88 F 
Supp 688 

Sale by sample generally see supra | 
187. 

13. Ca.—Seiigmaa ft Co v Glaston¬ 
bury llfg Go, 50 S.B.3d 168, 78 
GaJlppi 1. 

65 C J p 458 note 84 M (8). 

US—Soutborn Mills Corp v Began, 
G.C!JLK.T, 116 F 2d 474. 

Cotton ghlrtB 

Ga.—Sellgman ft Co v Glastonhnry 
Mfg Oo, 60 SSL2d 158, 78 GaJipp 
1 

Prime PoUsh hops 
NJ—Manhattan Overseas Co ▼ 
Camden County Beverage Co, 19 
A.2d 828, 126 NJLaw 421. 

Blee crop 

La.—Thomas v Standard Biea Co., 
App., 194 So IIL 
Wpiuinfh 

Ark.—Johnson v Faucett, 217 S.W2d 
616, 214 Ark. 684. 

90. U 8.—Dlstrlbuidoia Del Padfloa 
S A. V Gonsalea, DCChl, 88 F 
Supp. 688 

55 C J p 458 note 84 M (19). 

Barbed wire 

n.S—Dlstrihuidora Del Facilioo^ S A. 
V. Gonsalea supra. 

95R 


BMrtWI. 

KJ —Ziaimoin tstg CSo t Httmntt, 
M A.M 16S, 118 NJXaw 858 

La—Star Shoe Cb t. Hendrioks. 

App, 40 So 2d 86 
’ZbrOage upholstacy material 
Cal—Meyer v Korthwood Textile 
MUla, 288 P2d 667. 

8L NT—Neugass t. Thomer. 129 
NTS 296 

98. Candy sold to retailer 
US—Bower-Geibel Wholesale Oo v 
Seare-Roebuok Oo, DCCal, 69 F 
Suppw 158, affirmed, aCJL, 158 F 
2d 797. 

98. Okl—Oklahoma Electric Supply 
CO V. Blsing, 96 P2d 520, 186 OkL 
138. 

66 CJ p 462 note 84 [a] (28) 

Sales on trial or approval generally 
see supra Si 196-20L 
Absoliite sale or sale on approval 
Bvidenoe sustained Judgment al¬ 
lowing recovery on an open aooount 
which Indnded eelllng price of pho¬ 
nograph recording machine on ground 
that maohtne was sold to defendant 
as against contention that machine 
was delivered subject to approval 
with underatanding that if it was not 
satis f actory it oould bo returned.— 
Shuler Supply Oo v Biehardeon, La. 
APP, 6 8a8d 288 

94, Conn.—Bellefleur v U. S. Finish¬ 
ing Co.. 150 A. 711, U1 Conn. 658 
ttK- A maolilns 

Mlbh^—National Cash Register Co v 
Seharl Const Co, 242 NW 901. 
269 Mlbh. 228 
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exerasing his right of acceptance or rejection 

Waiver or estoppel as to defects tn quality. The 
sufficiency of the evidence in vanous cases has heen 
detemuned with respect to waiver or estoppel as 
to defects m quality or condition of the goods.^* 
Thus the evidence has been held suffiaent or in- 
suffiaent to show waiver or estoppel as to defects^^ 
by acceptance,^* or retention and use or disposal 
of the goods,*® or by payment of the pnce.*i 

§ 205. -Questions of Law and Fact 

Whars the avidenoa la confllotlng or whara dlftarant 
Infaranoaa raaaonably may ba drawn ikom tha avidanca. it 
la for tha Jury to datarmlna quaatlona partalning to tha 
quality or condition of gooda told 

General rules regulating questions of law and 


fact m civil actions ordinarily are applicable with 
respect to the quality or concHtion of goods sold.** 
Where the evidence is conflictmg or where dif¬ 
ferent inferences reasonably may be drawn from 
the evidence, it is for the jury to detemime ques¬ 
tions arismg out of allied failure to comply with 
the contract of sale in respect of the quahty of the 
goods delivered or tendered.** Thus it is for the 
jur 3 * to determine whether the goods were of the 
qualiQT called for by the contract, or w^e defec¬ 
tive,*^ and what constitutes a defect,** whether 
the buyer had such notice of defects or opportum- 
ty for observation that he could not be ignorant 
thereof,** whether unsatisfactory quality or con¬ 
dition was due to the fault of the seller or the 
buyer,*? and whether the defects existed before 
or after delivery to the earner for transportation** 


as. OroM tus 

Alar—Schock v. HoUeman, 8 S So 2d 
SOS. 88 AlaJLpp 268. 

27. Bvldaaoc iMld snfllotimt 
Ija.—Dautarlvo Furniture Go v Bar¬ 
ry. App. 6 So 8 d 154. 

BvUtoBioa liald iBattSfoloaS 
Wla—J I 4 . Owana Co v Whitoomb, 
160 N W 161.166 Wla. 98 
66 CJ p 444 note 7 [a] 

Waiver or estoppel as to defects 
generally see supra || 202 , 208 
as. Brldeaeo lieid snIUelent 
US—Bower-Geibei Wliolesale Go v 
Sears-Roebadk Co, DCCal.. 69 F 
Sapp 168, afllrme^ CCJL, 168 F 
2d 797. 

Bvideaoe lieid 

Or— S S Steiner, Ine., v. Hin, 226 
P2d 807 

29L BvIdeBoe iMld gnttteienS 
La.—Star Shoe Co v. Hendricks, 
App, 40 So 2d 86 
■videaoe held InsnlHciem 
La.—Tex-O-Han Flour MUla Co. v 
Nord, App, 18 So 2d 60 
66 CJ p 440 note 79 [fl 
80 l BvldeBoe held snSBoteufe 

(1) To show waiver 

La.—Collins Plano Co. v. Zlegeler, 
188 So 680, 18 LaJkpp 784 
KY—Metacaa Mfg. Co v Manches¬ 
ter Upholstery Co. 76 NTS 2d 
742. afflrmed 76 H.Y.SSd 616. 271 
AppDlv 106L 

(2) To show that buyer did not 
waive performance of condition pre¬ 
cedent. 

Conn.—Jensen v. Cosrollno^ 68 A. 8 d 
664. 188 Conn. 674. 

HvUeaee held InsidBclent 
La.^—Tex-O-Kan Flour Mills Ca T 
Mord, App, 18 So 8 d 60 
8 L BvldeBoe held gnStoient 
La.—Collins Plano Co v Zlegeler. 

188 So. 680, 18 LaJkpp 784. 

BffeoO of payment on second dhtp- 

Bvldence of separate agreement 


between buyer and seller to settle 
buyer's blalm for defects in first 
shipment of goods, for which buyer 
had paid, authorised finding that pav- 
ment for second shipment of goods 
did not constitute waiver of bnirer's 
rights to adjustment for defects In 
first shipment.—Dillon v. Continental 
Trust Go, 176 S.SI 660, 49 aa.App 
66A 


82. R.L—Robert Forsyth & Son v 
Tanenbaum, 161 A. 112 
SC.—Monroe v. Wood, 197 SJD. 89. 
186 SC 607 

Questions of law or fact generally 
see the CJS title Trial |i 808- 
266, also 64 GLJ. p 296 note 48 et 
seq 

Approval of third person 
In suit fOr breach of contract In¬ 
volving sale of asphalt and depend¬ 
ing on approval of Sauer's plant by 
engineer, whether engineer was 
guilty of misconduct or suCh gross 
mistake as would imply bad faith or 
failure to exercise an honest judg¬ 
ment In rejecting plant, and whether 
engineer colluded with buyer In bad 
faith to reject plant, were for jury 
—Reed V. Marklan^ Tex.CivApp, 
178 SW2d 846, error refused. 

88 . R.L—Robert Forsyth 4b Son v 
Tanenbaum, 161 A. 112 
66 CJ p 466 note 6 . 

84. Ala^^Oeneral MilU ▼ CRaor, 
194 So 828, 889 Ala. 270. 

FUu—Standford Fruit Growers v 
Singer, 12 So.2d 464, 162 Fla. 688 
Ill —TBscanaba Veneer Co v. Herbert, 
61 NE 8 d 1004, 820 llLApp 686 — 
Dick V Campbell Soup Gou, Central 
Division, 88 NJD.2d 869. 812 DLApp. 
26L 

—Davis ▼. Gray, 184 S.W2d 984, 
280 Ky 819. 

Ma—Marquis r. Pratt; 167 A. 714, 
ISO Ma 626. 

Mich.—Wallich Ice Mkch. Go v 
Hknewald, 267 NW. 748, 276 Mich. 
607. 


X C —Williams v Dixie Chevrolet 
Go. 188 SE. 719, 209 XC 29 
Wash —Turner v Wenatchee Vinegar 
Go. 298 P. 688 , 162 Wash. 818 
65 CJ p 456 note 6 . 

BxteuI of damage to dims fruit 
oKop sold 

US—Bustls Pax±lng Co v. Martin, 
CCAFhL, 18S F.2d 648. 

Trial const slttliig wUhont foxy 
Mo —Anglo-American Mill Co v 
Twin City Mercantile & Mfg Go, 
86 SW2d 982, 886 MoJIlPP 829 

SB. GsL—Marshall v Ecafa 84 P 
89. 4 Gal Unrep Caa 188 
Mo—Idndsay v. Davia, SO Mo 406. 

65 CJ p 466 note 6 . 


98. Wla—Swanks v Herdemaitn, 
120 KW. 414, 188 Wla 064. 


8f7. ILL—Art Gravure Corporation v 
Japaneae Wood Novelty Co, 160 A. 
497. 

65 CJ p 466 note IOl 


SouEoe of infeettona diaeaae 
Whether Infectlona plant diaeaae 
which cauaed failure of plant and 
seed growth came from plants and 
seeds furnished by seller or from 
other sources was for Jury—Wlebke 
V. SUckson, 248 N.W 70S, 189 Minn 
102 


to go to 


jnty 

In baker's action for damages re¬ 
sulting from loss of cakes because of 
alleged defects In substance purchas¬ 
ed from defendant for use In mak¬ 
ing idnga, evidence was Insuffldent 
to take to Jury question whether 


soapy taste of Idngs made with such 


substance was censed by substance 


Itself rather than chsTnlcal reaction 
produced by excess of bicarbonate 
of soda In cakes.—Wlllenborg v. Cap¬ 
ital City Producta Oow, 152 SWAd 
041, 287 Ky 807. 


959 


28 ; Wash.—Pacific Commercial Co. 
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or arose before or after reaching their destinatioxL^S 
On the other hand, where the evidence is undisput¬ 
ed, and but one conclusion reasonably may be drawn 
therefrom, it is a question of law for the court to 
determme issues rdating to quality or condition of 
the goods 8old,^<* such as whether the goods con¬ 
formed to the contract or ivere defective 

ConstrucHon of coniract Where there is any 
uncertainty m the descnption of the quality of the 
goods, the construction is for the jury 

Inspection of goods Where the evidence is in 
dispute or more than one conclusion reasonably 
may be drawn from the evidence, questions as to 
the inspection of the goods are for the jury.^< Thus 
It IS for the jury to determine whet^r the buyer 
had an opportumQr to inspect the goods,^^ whether 
the buyer waived his right of inspection,^^^ whether 
there had been a proper and suffiaent m!q>ection or 
test,^^ whether the seller’s failure to give notice of 
the test was excused,^^ whether the inspector was 
reasonably competent and unbiased,^^ whether there 
was frand^* or gross mistake^o in the infection, 
whether the buyer gave the seller notice of de- 
fects^^ and acted with reasonable diligence in in¬ 


specting the goods and giving such notice^* or m 
rejecting and returning or offering to return thein,^^ 
and whether his rejection was made in good faith.^^^ 
On the other hand, questions relative to the inspec¬ 
tion of the goods are questions of law for the court 
where the evidence is undisputed and not more 
than one conclusion reasonably may be drawn there- 
from,BB as, for example, whether there was unrea¬ 
sonable delay in inspecting the goods and givmg 
the seller notice of defects,^^ or notice of rejec- 
tion,^^ and m returning the goods.^^ 

Sale by sample. Where the evidence is con¬ 
flicting or different conclusions reasonably may 
be drawn from the evidence, it is for the jury to 
determine questions ansing out of sales by sam- 
ple,B* as, for example, whether the transaction con¬ 
stituted a sale by sample, whether the seller had 
performed his part of the contract,^^ whether the 
buyer had a reasonable opportumty to compare the 
go^ with the sample,^ whether the goods con¬ 
formed to the sample,^* what constitutes a reason- 
aUe time in which to give notice of rejection of 
the goods,the reasonableness of the buyer’s de¬ 
lay m returning goods whidi do not correspond 


V. Northwestem Flaherfea Go, 197 
P. 9S0. 115 WwjOl 60a 

65 GLJ p 456 note 11. 

99m Iowa.—‘Roland v. Marfcman, SS4 
K W. 856, 507 Iowa 1852 

4QU cat—Brandenotoln v JackUna, 
578 P 880, 99 GaLApp 48a 

Okl—Mooro V La Salle Bxtansioii 
University, 598 P. 582. 146 OkL 
sa 

Pa.—Gomfort Sprfnaa COrp v Allan- 
craft Furniture Shop^ 67 A.Sd 8ia 
165 Pa.8uper 808 

43. l£lrh.-^roves v Jone^ 588 K 
TV 87a 555 m<itL 446 

Fa.—Slooock V. Lissit, 195 JL 67X 
856 Fa. 49a 

65 G.J p 457 note Sa 

48. X.T—Pollen v Le Roy. SO 177 
649 

Tenn.—Barker v FYeeland, 18 S.W 
60, 91 Tenn. 118 

Gonatmctlon of contract of sale as 
question of law or fact generally 
see supra 8 sa 

48. ICasa.-la 4k U G6 v Hood 
Rubber Go.. 116 NJL 254, 256 Hass. 
181. 

mapectlon of soods sanerally see su¬ 
pra 9i 189-19a 

4fa S.GL—Bulldinr Supply Go v 
Jones, 69 SB. 881. 87 SC 42a 

55 GLJ. p 421 note 88 [el. 

48b Ga.—Kronman v Roukh Produce 
Go. 59 8.B. 820, 8 GaJkpp 161 

Tex.r-JSnia v Quanah Ootton Oil Co, 
CIvJkpp, 288 aw. 861 


4a Maas—Sorrella v Ancona Go, 
146 HSL 664, 250 Mass. 88L 
65 GLJ. p 457 note 14 
Mode presesi])ed by oontraet 
Md.—Canton Lumber Go. v. LtUer. 68 
A. 500. 107 Ml 146 
47. ns—Pratt Chndk Go. v Cres¬ 
cent Insulated Wire 4k Cable Go. G. 
GJLNT. 88 F2d 889, eertiorarl de¬ 
nied 60 sot 94. 580 US, 688. 74 
luBd. 6sa 

4Bm Wash.—Paellle Commerolal Co 
V Northwestern Fisheries Oo.. 197 
P 98a 115 Wash. 60a 
4Si Ry—Sheermn v Ru sse l l. 140 S 
W 196, 146 Ky 55a 
S.Gd—^Brooke v Laurens MlUlny Co., 
69 SB. 894, 84 &C 299 
BOl us—H erman H. EEettler Lum¬ 
ber Go v Olda. MKdL. 521 F. 611 
187 CCJL 886 

Sim Arkj—Southern Bnyine. etc.. 
Works V Vanyhan, 186 SW 911 
98 Ark. 888. Ann.Caa,19121> 1065 
82. Idaho . Co r pu s Jhrls cited be 
Baker v J C Wataon Co. 184 P 5d 
518. 611 64 Idaho 578 
SC—Liquid Carbonic Oo. T. Coolln. 

169 S.B 481.161 aa 40. 

55 C.J p 457 note 51. p 425 notes 41 
41 

98. NT—Ghreacen v Poehlman, 84 
NB. SOI 191 N.T 491 14 ATm.Oas, 
929. 

65 GLJ P 457 note 55 

34, Md.—Devolne Go v. mtematlon- 
al Co. 186 A. 57. 151 Md. 601 
55 C.J p 467 note 51 ^ 

960 


.51 Pa.—Comfort Sprlnys Corp v 
Allaneraft Famltnre Shop. 67 A.5d 
816, 165 PaAKxper. 801 
51 Pa.—Comfort Springs Oorp v 
Allaneraft Fumitore Shop, supra 
—FoeU Paddny Go v Harris, 198 

A. 168, 187 PlSUper 494^YalIish 
T TwardsUl CoulFL. 4 SchJEUy 
540 

65 GLJ p 467 note 51 

87. Pa.—Hickman v. Shlmp, 109 Pa 
11 

51 Masa-^eary v Barlow, 147 N 

B. 841 268 Mass lOL 
55 CJ p 457 note 51 

51 Masa—Cannon v. Faye St Baker 
Oo, 188 NB 888. 581 Mass 588 
Sale by sample yenerally see supra I 
I 187. 

Ml Mloh.—Woodruff Goal, eta. Co v 
Commercial Coal Oo., 190 NW. 681 
221 Mibb. 176 
55 GLJ p 417 note U. 

6L Fa—‘Aroo Metalsoraft Go v. 
Shaw. 70 A.2d 860. S64 Fa 89 

81 Miss—C annon v Pays 8k Baker 
Go„ 188 NJBL 891 281 Masa 581 

61 Ark.—Standard Rice Co v. Sima 
119 aw 2d 1026,196 AA 1179 
Mass—Gannon v. Pays 8k Baker Col. 

189 NB. 891 581 Mhaa 681 
Ya—H. J Heins Oo v. W B Shafer, 
Ina, 49 SJD 2d 591 188 Ya 851 

66 CLT p 458 note 8 

61 Tez^—Bokhrinyer v. A. B. RIA- 
ards Medicine Ga, 59 SW. 601 9 
TeaavJkpp. 581 
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with the sample,** and whether the sdler by the 
exercise of reasonable diligence could have mini¬ 
mized damage after bemg advised of rejection.** 
On the other hand, where the facts are undi^ted 
and do not reasonably permit of different mferences, 
questions relative to sales by sample are questions 
of law to be determmed by the court,*^ such as 
whether a sale was by sample** and whether the 
goods corresponded with the sample.** 

Sale on fruA or approval It is for the jury,’** 
or the trial court sitting without a jury,^^ to decide 
questions arising out of sales on trial or approval 
where the evidence thereon is conflicting or differ¬ 
ent condusions reasonably may be drawn from the 
evidence as, for instance, whether there w^as sub¬ 
stantial performance by the seller^* or lack of co¬ 
operation by the buyer,^* whether Ihe trial of the 
goods was b^;un within a reasonable time,?* what 
constitutes a reasonable time in whidi to reject the 
goods,?* and whether the buyer acted capnaously 
m rejecting the goods.?* Wher^ however, the facts 
are not disputed and not more than one conclu¬ 
sion reasonably may be drawn therefrom, questicms 
rdating to sales on trial or approval are to be dead- 
ed by the court as a matter of law,?? such as w*hat 
constitutes a reasonable time in which to reject 
the goods?* If all the facts and circumstances 
I^ainly show that an offer to return was not made 
withm a reasonable time the question is one o( law 


for the court?* Where goods sold on approval 
are returned ty parcel post, but not insured, and 
they do not reach the seller, the manner of return 
is not negligence as a matter of law, so as to render 
the buyer liable for the value of the goods.** 

Waiver or estoppel as to defects in quality. On 
conflicting evidence or where the evidence per¬ 
mits more than one conclusion reasonably to be 
drawn, it is the province of the jurj* to determine 
questions relating to waiver or estoppel as to de¬ 
fects m quahty*^ Thus under sudi circumstanc¬ 
es it is for the juiy to conclude whether the buyer 
has VTaived his right to reject for defective qual¬ 
ity** by acceptance** or retention or use or dis¬ 
posal** of the goods, or b> makmg payments on 
the purchase price ** Questions pertainmg to waiv¬ 
er or estoppel as to defects m qualit 3 ' are for the 
court as a matter of lawr where there is no con¬ 
flict m the evidence and but one condusion rea¬ 
sonably may be dravni therefrom,** as, for eicam- 
ple, whether the btQrer waived his right to re¬ 
ject for defective quality*? by retention or use or 
di^sal of the goods.** 

§ 206. Excuses for Default or Delay in De¬ 
livery 

Excuses for the default or delay of the seller 
m delivering the goods are considered infra §| 


68. Haas.—Cannon v Fase ft Baker 
Co, 188 NJa 898, 881 Maas 638 

66. Va.—H. J. Heins Co. v W R 
Shafer. Ina, 49 SJS 8d 898, 188 Va. 
880 

67. TJ S—Hbrowlts v Butler Mill, C. 
GJLN.T., 68 F8d 800. 

68. HY—43mith v. Coe, 68 NJD. 67, 
170 N.T. 168 

68. U S.-^H6rowlts v Butler Mill, a 
CJLKY,68F.8d 800 

7a NC—Prater Pulveriser Co v 
Jennings, 179 SR 888, 808 N.C 
884 

Sale on trial or approval ganeraUv 
see supra if 196-801. 

71. Mo.—Anglo-American Mill Co v 
Twin City Mercantile ft Mfg: Oom 
86 S.W8d 988, 886 MoJkpp. 88a 

7a ITS.!—Griffin Mfg Co v. Boom 
Boiler ft Welding Co, CGLA.Ohlo, 
90 F8d 809, certiorari denied 68 
SOL 148, 808 US 741, 88 LiRd. 
678 

7a us—Ghiffin Mfg. Co v Boom 
Boiler ft Welding Co, supra. 

7a Mass.—Isaacs v Macdonald, 108 
NA 81, 814 Mass. 487. 

7a Eyj—Stratton ft Terstegge Oo v 
Criswell, 160 SW8d 167, 890 Ky 
64. 

66 CJ p 488 note 6a 
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7a Pa.-^Fisher v. Bard. 82 FaJliat 
68a 

77. Ey—Stratton ft Terstegge Co v 
CrieweU, 160 &W2d 187, 390 Ky 
64 

7a D GL—Rondlnella v. Southern By 
Col. 88 App D GL 66 
X Y—Brown, etc., Co v Potolaki, 828 
KYR 71, 881 AppJDiv 899 
7a Ey—Stratton ft Terstegge Co 
V Criswell. 160 RW8d U7, 890 Ky 
64 

NY—W41ch V Thibet, 61 NYRld 
554, 868 AppDlv 868 
sa Tex.—Read v. Bamea Glv.App, 
868 RW 884. 

81. SC—Liquid CkrhonlcGo. v. Ooo- 
lln. 169 SR 461, 161 SC 40 
Waiver or estoppel as to defects gen^ 
erally see supra 19 202, 208 

aa SC—Bellanee Varnish Oo. v. 
Mullins liomber Co, 48 SB 2d 668, 
818 8 G. 64—Liquid Carbonic Co v. 
Ooeiln. 169 SR 461. 161 Ra 40 
56 OJ. P 489 note 71. 

sa S CL—Rellsnce Vamieh Oou v. 
Mullins Lumber Go., 48 SR2d 66a 
213 SC. 84 

56 CJ P 440 note 79 M. 

Whettiec aeoeptance was Induced by 
ftand was for Jury—Brlgg v. Hilton, 
8 NR 61, 99 NY. 617. 52 AmJEL 6a 
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Whetlisr dsfset was patent so as 
to be waived by acceptance of goods 
was for Jury—Gamp v Clarkesvllle 
Fdy, etCn Woikft 117 RR 660, 80 Ga. 
App 89a 

84. BessonsWsness of tims Cor sa- 
JeetUm 

Conn.—Wllliamsburgb Stopper Oo. v 
Bickart, 184 A. 288, 104 Conn. 67a 
66 CJ p 448 note 6 [b] (1) 

sa Buyer’s oonWinurtioTi of partUl 
payments after dleooveiinr detects 
was not waiver thereof as matter of 
law—Liquid Garbonle Co. v OoeUa, 
169 SR 461. 161 RC 40 
Bubstsnllsl payments 
ISC—Reliance Varnieh Oo v. Mul¬ 
lins Lumber Co., 48 RR2d 66a 818 
SC 84. 

8a SC—Monroe v Wood, 197 SR. 
89. 186 RC 607. 

87. RC—Monroe v Wood, supra 
66 CJT. p 489 note 71^ 

Beoiipft of, and psymsnt Cor* ice 
SC—Monroe v. Wood, eupra. 

sa BeesonaWenees of tIms Cor re- 
jeotfeo. 

m.— Conner v Borland-Grannls Co., 
128 NR 817, 294 111.68 
S O —Griggs-Faxton Shoe Co. v 
FMedhelm, 181 RR 620, 188 RC 
468 
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207-212. Exctues for fhe failtire of the sdler to 
tender ddivery are discnssed supra § 14Z. 

Examine Podcet Farts for later cases 

§ 207. —— Cuenniatanoes within Control of 
Sdler 

The default or delay of the seller In delivering the 
goods Is not excused where occasioned by circumstances 
or causes within his control. 

If the defatilt or delay m ddiveiy is due to dr- 
cumstances or causes 'within the control of the 
seller^ he is not excused.^^ Thus nonperformance 
is not excused if it is due to the failure of the 
seller to keep on hand a sufiBaent supply of the 
goods sold,><^ or if he has, by his own acts, put it 
out of his power to perform.*^ A failure to deliver 
goods of the isroper quahty is not excused because 
of mistake in sending goods of the w r ong kmd^^ 
or because the wrong ddiveiy was due to the fraud 
of the sdler’s ein^pyee;^^ nor can the seller ex¬ 
cuse delay in ddivery because of the necessity of fill¬ 
ing pnor orders from other buyera*^ The fact 
that the contract gives the sdler the right to place 
a credit limit on the buyer for any reason deemed 
advisable is no excuse for &ilure to ddiver an or¬ 
der whidi the sdler has acc^ted without imposing 
any credit limit^^ 

§ 208. — Impossibility or DifiBcolty of 
Performaxice 
a. In general 

b Performance difficult or burdensome 
c. Inabihty to obtain goods 


77 CJS. 

d. Defiaency in facihties for transporta¬ 
tion 

e Loss or destruction of property 
f Impossibility created by law 

a. In General 

Ac a general rule a caller who promicec uncondi¬ 
tionally to deliver goods takes the rick of being unable 
to perform, although hic Inability !• caused by Inevitable 
accident or elreumctcneec beyond hla control. 

The general rule is that a seller who promises 
unconditionally to dehver goods takes the ndc of 
bemg unable to perform, although his inability is 
caused by inevitable acadent or circumstances be¬ 
yond his control The rule is subject to certain 
qualifications,*? as where performance is excused 
by eiqiress stipulations embodied m the contract, 
as discussed infra § 209, or hy provisions whidi the 
law will imgHy ** There is, however, a distmction 
between cases where the contract is to do some¬ 
thing absolutdy and inherently nnpossible of per¬ 
formance and those where the contract is to do 
something possible m itself but performance of 
which is prevented by the occurrence of mevitable 
acadent, although not foreseen by the party and 
not within his control ** The seller is not excused 
on fhe ground of impossibihty of performance aris¬ 
ing from the seizure of the goods by a receiver^ 
or some other third person.* Even if delivery at the 
designated tune and place is impossible, the seller 
is bound to tender the best delivery possible.* 

Act of God. In some cases it has been held that 
performance is excused when prevented by an act 
of God,^ such as an epidemic of sickness m the 


88u TTS.-^tlau Tradlnr Oorp v S. 
H. Orossmaiu Inc.. GLA.N J., 169 F 
2d 240 

Cal—^Barnluurt Alroraft ▼ nraaton, 
297 P 90. 212 CaL 19. 

Ey^Boaa Bead Go ▼ Sturala Im- 
xUament & Haxdwara Cou, 181 S.W 
8d 426. 297 Ky 77a 
66 CU. p 467 nota sa 

90i Va-—Richmond lea Go. ▼ Crya- 
tal lea Go.. 88 SJD. 141. 99 Va. 28a 
66 Ca. p 467 note 87. 

9lm Taz^Raagan County Purehas- 
inc Co V. Big Laka OU Go. Glv 
App.. 106 S.W2d 46a error dl»- 
miaaad 

66 C.J. p 468 note 8a 

flUaa to tfaM paraoBg 

Tex.—Reagan County Pnrofaaslng Go. 

V Big Ijake OU Go., supra. 

66 GLJ. p 468 nota 88 M. 

92m Udw—Camden Consol. OU CkK v. 

SdUena 69 Ud. 81. 48 Am.R. 687. 
IPolL—T smripaon Cummlnga 18 N. 

W. 88a 62 lUch. 491. 


98. lia—Camden OonsoL OU Co v . 
SeblenSi 69 Md. 81. 48 AmJL 687 

9a Vt—Burlington Grocery Co v 
Baephy. 126 A. 626. 98 VL 128 

9a Ark.—limar Rubber Go. ▼ King; 
887 SW. 891. 147 Ark. 808 

9a D G—Stem T Ace Wkedklng Co.. 

Mnn-App. 88 A.8d 686. 

Tex.—Brandtjen 4b Kluge v. Bugbea 
Civ App. 886 SW8d 180 
Va.—Potts V Mathieson Alkali 
Works. 181 SJBL 681 , 166 Va 19a 
66 Q.J p 468 note 6a 
ImposalbUlty of performance* 
Contraots generally sea C o atraet s 
9 461 at seq. 

Due to fknlt of seller sea supra i 
807. 

Sener Is bound to know that he can 
deliver that whi^ ha professes to 
s41L—Stem v Aca Wracking Co.. BCL 
MunApp.. 88 A.8d 686 

97. Tazd—Brandtjan 4b Kluge v 
Hughes. GlvJkpp. 886 SW2d 180 
impossIbUlty oraatad by law sea In¬ 
fra subdivision f of this section. 
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Loss or dastmotion of goods sea In¬ 
fra subdivision a of this section. 

86. Tsl —Paxton Lumbar Co v Pan¬ 
ther Coal Co.. 98 SR. 668, 88 WVa. 
84L 

66 OJ. p 468 note 47. 

89i Kan^Westam Drug, ate., Co v 
Administration Board. 187 P 701. 
106 Kan 856. 18 A.LJL 1074 

66 OJ p 459 nota 61 

L Kkn.—Wastam Drug, ate., Co v 
Administration Board, supra. 

66 OX. p 469 note 68 

2m ns. 1 —Stamford Bztract W g Co 
V. Oakes Hfg Co.. GLCULH.r.. 9 F 
8d SOL 

3. NT.p-^. BL Labaree Go v Groae- 
man. 98 K.T8 666. 100 AppJMv 
499. affirmed 77 NAL 1189. 184 R 
T 686 

66 C J. p 469 note 66. 

4L Tez.—Brandtjen 4b Kluge v 
Hughee. avApp. 886 &W8d 180 

66 GLJ. p 469 note 60. 
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seller’s factory,^ wliHe in others the contrary has 
been hdd, for the reason that the seller might have 
provided agamst the contingen<y by his contract* 
Even m cases ‘which hold this eiccuse unavailable it 
has been held that the court 'will sometimes imply 
a pro'Tision m the contract whereby prevention of 
performance by act of God will excuse default? 
The seller is not excused from performance because 
of an act of God where additional time for per¬ 
formance IS granted by the buyer.* 

Strikes Strikes which are not provided agamst 
in the contract afford no excuse for default or de¬ 
lay in delivery.* 

War In the absence of contract shpulations pro¬ 
viding for such contingency, impossibility of per¬ 
formance due to the existence of war is not a suffi¬ 
cient excuse for the seller’s default;^* and where 
a contract was made after war had been declared, 
and there was nothmg to show an intention that 
Ihe contract ^ould be affected by the existence of 
the war, but ddivenes were made from time to 
tune, die seller cannot excuse a subsequent default 
on the ground that performance was made impossi¬ 
ble by the war On the other hand, it has been 
hdd that, where the contract stipulates that goods 
diall be shipped by a particular vessel, and shipment 
by that vessd is rendered impossible 1^ the out¬ 
break of war, the seller is excused from perform- 
ance.1* 


CondiHoml agreement Where the agreement is 
dependent on the happemng of a condiuon preced¬ 
ent, the seller is excused from performance if the 
condition is not fulfilled,^* as where the contract 
is to sell specified frmt trees when they reach a 
certam size or age, and th^- never do so.^* 

b. Perfonnaaoe Diiflcidt or Buzdensome 

Thft dafault or dolay of the sailor In dallvaring tho 
goods Is not excus e d because performance hat become 
dllllealt, dangerous, or burdensome. 

The default or delay of the seller in delivenng 
the goods IS not excused because performance has 
become difficult, dangerous, or burdensome Thus 
It IS no excuse that delivery is dangerous because 
of the existence of war^* or that it is difihxdt be¬ 
cause of the indemency of the weather.^? It wiH 
not excuse ddi'rary that, because of new laws or 
regulations enacted after the making of the con¬ 
tract additional burdens will be imposed on the 
seller,^* or that compliance with the contract ‘will 
entail financial k>ss,^* such as that caused by fluc¬ 
tuation of prices** or by mcreased freight charges.*^ 

e. laalilliiy to Obtain Goods 

The tcllcsF under an unconditional contract to sail 
goods which hs oxpsotsd to procure from a particular 
souros Is not excused from performance because of the 
Impossibility of obtaining the goods from that souroe. 

Performance of an unconditional agreement to 
sen goods whidi the sdler expected to procure 


Sb Del—Iicve v Bamesvllle Ufs ' 
Go, 60 A. 6SS. 19 Del 15S 

6. NT—Dexter v Norton, 47 N,T 
6S, 7 Am XL 416 

56 CJ. p 469 note 6S. j 

7. NT—Dexter v Norton, supra. 

a ArlL—Stiles V Tan BrlsalSi 118 
aWSd 688, 196 Ark. 1179 

a NT—BSppens v Dlttlejolm, 68 N 
B. 19, 164 NT 187, 61 DXUA. 811 

66 G.J. p 469 note 64 

Stipulations against llablUty for de- 
fkult due to strikes see Infra I 
209 

lOi n S—Thomson v Thomson, 146 
NIL 461, 816 DL 621, error dis¬ 
missed 47 set 90, 278 U& 688, 71 

T.1M, 810. 

66 OJ p 469 note 67. 

Deflolenoy in transportation faculties 
due to war see infra subdivision d 
of this section. 

Stipulations In oontraot see Infra 9 
209 

War rendering performance dlflloult 
or burdensome see Infra subdivi¬ 
sion b of this section. 

11. US—Ziung’ & Oros Mfg Go v 
Ft Wayne Corrugated iBaper Go, 
GGJLInd., 278 F 488 

12, lA.—Held V GdldSEnltb, 96 So 
272, 168 Da. 698. 


18. NT—Cohen v. Cerame, 80 N.T 
S 2d 686. 276 AppJ>tV. 90A 
66 C J p 469 note 64. 
on and tf psodussd^ 

In a oontraot for the sale of crude 
on, a provision, which obligated the 
seller to ship and the buyer to take 
a fixed number of barrels dally "em 
and if produced,** excused seller for 
shipping less on than oontraot called 
for, unless more vras actually pro¬ 
duced than was shipped, and there¬ 
fore a bhort shipment due to short 
production did not constltate a 
breach of contract of whi A buyer 
could complain.—White v. Cooper, 
Tex.ClvALpp, 146 SW.2d 298, error 
dismissed, judgment correct. 

14. Gal—Pearson v MdElnney, 117 
P 919,160 CaL 649. 

13m U.&—Temon Dumber Gorp. ▼ 
Haroen Const. Go, D.GLN.T., 60 F 
Supp. 666. 

Ta.—Goldstein v. Old Dominion Pesp 
nut Gorp., 16 SJD2d 108, 177 Ta. 
716 

66 CJr p 469 note 67. 

XafriageBMa* of p a tmrts 
Fact that goods, tf manufactured, 
would have Infringed patents held by 
manuftLCtnreris customer^ to plain¬ 
tiffs knowledge, 'was no excuse— 
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Planetllte Go. v. GHeason-Tlebont 
Glass Co., 866 N.T a 109, 284 App 
Div 804. 

la N.Tw— Blchards v WTeschner, 
166 N.T.a 1064, 168 N.T.a 1120, 
174 AppJMv 484. 

65 CLJ. p 460 note 68. 

17. IsL—Dalles Goopsrage^ etOL, Co 
V. Creston Hoop Go., 109 Sa 844. 
161 Da. 1077. 

66 GJ' p 460 nots 70. 

18. U.S—U S. ▼. Smoot, GtGL. 15 
Wall 86. 81 D.i:d. 107 

N.T—Baker v. Johnson, 41 N.T. 126 

IOl UAL—Paclfle Trading Co v. 
Honton Rloe ICIU. Co, CJLAifc., 184 
F2d 14D 

66 CLJ. p 460 note 78. 

SOb US^—Paclilo Trading Go. v 
Monton Bloe MllL GOb, anpra. 
ni^-JTwln V. Kelly, 176 DlAipp 178. 
Ky—Boas Seed CO. v. Stnrgle Im¬ 
plement 4b Hardware Oo., 181 8W. 
2d 426, 297 Ky 776 
66 G.J. p 460 note 79 

81. U£L—Compenhla De Navegacao 
Uoyd Braailelro v. CL G Blake 
Co., CLCJLN.T. 24 F2d 616 
CaL—Western Indnatrles G6. v. Ma- 
I son Mali Whisky Distilling Go, 206 
I P 466, 56 Cal App 865 
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from a i>articalar source win not be excused because 
of the impossibility of obtaining the goods from 
that source^* or because of failure or refusal of a 
third person to ddiver the goods to the seller 
Where the contract of sale is unconditional, it is 
no excuse for nonddiveiy that the seller’s factory 
or the one on which he rebed to obtam the goods 
has been destroyed or forced to close through 
natural causes,*^ that the goods cannot be obtamed 
in the market,^^ or that the particular quality of 
the goods contracted for was not procurable in 
the distnct named for delivery The fact that 
the seller of goods m a warehouse did not know, 
at the time of making the contract, that the ware¬ 
house had sold the goods is no excuse for failure 
to deliver A seller’s inability to procure suffi¬ 
cient raw materials to manufacture suffiaent of the 
goods to fill all of his orders m due time does not 
excuse the sdler’s failure to perform a contract 
with a buyer withm a reasonable tune where the 
buyer is willing to accept debvery at a later date.^^ 
Where the real ground for failure to deliver is in¬ 
ability to fumi^ the goods, and there were con¬ 
stant demands by the buyer for debvery, the non- 
ddivery cannot be justified on the ground that the 
bujrer failed to give the notice required the 
contract*^ On the other band, where the agree¬ 
ment is to sell goods which a third person had con¬ 
tracted to deliver to the seller, and the seller never 
receives them, he is excused from performance.^^ 

d. Defidency in radhties fox Tnniiportation 

(1) In general 

(2) Means of transportation 


(1) In General 

In the abswiM of stipulations In ths oontrsct, ths 
ssllsr Is not sxeussd from dsllvsry by the obstruetlon of 
routes of transportation. 

In the absence of stipulations in the contract, the 
seller is not excused from debvery by the obstruc¬ 
tion of routes of transportation, whether due to 
the freezing of watenvays,^^ seizure of a railroad 
by the government,** freshets,** or other causes,*^ 
especially where the obstruction is merely tempo¬ 
rary** or where other routes of transportation were 
open to the sdler ** On the other hand, it has been 
held that the seller’s default is excused where the 
only route by which the goods could be shipped 
is destroyed by a freshet*^ 

Delay tn iransportaiton The sdler generally is 
excused for dday m ddivery when such dday is 
due to ddays m transportation over which he had 
no control ** However, it has been hdd that, where 
the contract is such as to make the earner the 
agent of the seller for delivery, the seller cannot 
excuse delay m debvery on the ground that it was 
due to the fault of the earner.** 

(2) Means of Transportation 

The failure of the aeller to deliver the goods under 
the terms of the contract Is not excused by his Inability 
to procure means of transportation, In the absence of 
a stipulation in the oontraot so providing. 

In the absence of a stipulation m the contract, 
the failure of the seller to deliver the goods un¬ 
der the terms of the contract is not excused by his 
inabibty to procure cars^* or other means of trans- 


gg. KTw—Canadtaa Xndustrlal Alco¬ 
hol C6 V Dunbar ^olasaes Oo. 
179 NB. S8S. 258 NT 194. 80 A.D 
R. 1178. motion denied 181 NB 
589. 258 NT. 608—Hhuswlrth v. 
Rosenberg; 48 NTRSd 206. 180 
Hiaa 946. 

55 CJ p 460 note 76. 

gs; Uo—Mosby v Smith. 186 S.W. 

49. 194 lloJkpp 20 
55 GJ. p 460 note 77 
gib ICO—Heffemaa v Neumond. 201 
STV. 646, 198 MoJkpp. 667. 

55 CU p 460 note 78 

gSb NT—Boker v Demorast ICfg. 

Co.. 59 N.T& 826, 28 Idao. 268 
55 CJr. p 460 note 79 
Shnure to keep anfflolent goods on 
hand sea supra I 207. 
ga; CaL—ssaicew v. calteomia nult 
Bxdh.. S6S P. 804. 208 Oil. 257. 

17. NGL—Ooopar v. Gluta; 22 aX. 
215. 174 NXL 266. 

gg. morn—Appllaaoaa; Ina v. Queen 
Stove Works, 26 N.W.2d 111. 222 
ICiim. 55. 


82. Tex.—San Jadnto Oil Co v Tex¬ 
as Co. avjum. 105 sw lies 
sa NJ—Sdalli V. Correale^ 117 A. 

265, 97 NJJCaw 166 
When and If sooalvea 
Where aeller agrees to deliver 
goods to the buyer when and If ha 
receives sudh goods from a third 
person, the seller is not obligated to 
make delivery if the goods have not 
been received from the third person. 
—Cohen v Cerame. 69 NT8 2d 626, 
276 AppDiv. 904. 

81 . Md.—Standard Scale, ato:. Co. v. 
Baltimore Knamel. etc.. Cow. 110 A. 
486, 186 Md. 278. 9 AJliJL 1502. 

65 cur p 460 note 85 
Stipulations in contract aaa infra i 
209. 

88; IlL—Bacon v Cobh. 46 Ill. 47 
ICdj—Standard Scale, et^ Co v. Bal¬ 
timore Bnamel. eta, Co.. 110 A. 486. 
186 Md. 278. 2 AJUR. 1602. 

88. M(L—Standard Scalsw eta, Co v. 

Baltimore Bnamel. eta, Co. supra. 
iS6aj.p4Mm>t.87. 
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84, Or—Flelehman v. MSyer, 80 P 
209. 46 Or 267 

66 aj p 460 note 88. 

88b Pa.—Rowland v. Iishlgh Coal, 
eta. Co, 28 Pa. 215 

86; La.—National Wholosalo Gro¬ 
cery Ca V Simon Rice Milling Ca. 
98 So 712. 152 La. L 

56 CUT p 461 note 90. 

87. Pa.—Levering v Bndk Mountain 
Coal Co., 54 Pa. 291. 

88; ns— MSthlen v Moore, DCCal.. 
4 F2d 261, efDrmed, CCJL, George 
A. Moore Oo v MSthteu. 12 F2d 
747. certiorari denied Moore & Co 
V. Mathleu, 47 SCt. 242. 272 U.& 
722. 71 LuEd 864. 

56 CJ p 461 note 6 

, Stipulations excusing sdler from Her 
bUity for dday see Infra I 209 

82, Fa.—Braddodc Glass Co v. Ir¬ 
win, 25 A. 400, 161 Fa. 440 

Carrier as agent of aeller for deliv¬ 
ery see supra 1164. 

40. Mlnn^-Mlnneapblis v. RepnUle 
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portation,^! especially where the buyer offers to 
change the destination and consignee, and the seller j 
would be subjected to no additional burden or ex- ! 
pense by complying with such offer, ^3 2xid, a for- I 
tiori, inability to obtain all the cars necessary for | 
the seller’s business will not excuse his failure to 
deliver goods sold to a particular buyer, where he 
had enough cars for that purpose but used them for 
shipping goods to other customers The fact that, 
while proper shippmg facilities exist, the seller is 
unable to utilize them because of discnmination 
against him personally will not excuse delay m 
delivery Under a contract to deliver goods 
alongside a designated vessel the seller is not re¬ 
lieved from performance because, without the buy¬ 
er's fault, the named vessel is not at the point of 
dehvexy to receive the goods where no actional 
burden is thereby imposed on the buyer,^^ and the 
fact that the buyer asked and was refused the pnv- 
il^ of substituting another vessel is immaterial 
Under the rule that, where no time for perform¬ 
ance 18 speafied, the contract must be performed 
withm a reasonable time, it has been held that, 
where a contract of sal^ by implication, is made de¬ 
pendent on abihty to procure means of transporta¬ 
tion, impossibility of delivery because of mabihty to 
procure transportation for a penod of three years 
will not excuse performance 

e. Loss or Destrncttim of Propel 

Th« Is sxeussd from making dsllvory where 

the sale Is of specified goods which, without the seller's 
fault, are lost or dsstroyed before the day fixed for de¬ 
livery 

Where the sale is of speafied goods whidi, with¬ 
out the seller’s fault, are lost or destroyed before 


the day of delivery, the seller is excused from 
making delivery,^^ and this rule is unaffected by a 
provision m the contract that the seller shall keep 
the goods msured and assign the poliaes to the buy¬ 
er as his interest may appear>^ In sudi cases a 
cond.non is implied in the contract, the effect of 
which is to relieve the seller from the obbgatiQn to 
perform.50 Where the sale is not of speafic prop¬ 
erty, and the property is such as can be obtained 
elsewhere, its accidental destruction before delivery 
will not relieve the seller from the obligation of his 
contract 

Sale of crops to be raised. If the contract is to 
sell a speafic crop to be raised on a particular tract 
of land, and the crop fails \nthout fault on the part 
of the seller, he is excused from performance ei¬ 
ther in vrhole or in part, as the case may be,^^ 
and this is also true where the sale of timber con¬ 
templates a dehvery thereof from a specified tract, 
and, without the fault of the sdler, the timber is 
destroyed by fire ** However, the seller is not ex¬ 
cused where the crop sold is not speafic or to be 
grown on particular land,^^ and the product can 
be procured elsewhere.^^ In some jurisdictions the 
soundness of the rule reheving the sdler of a spe¬ 
afic crop to be grown on specific land from liabil¬ 
ity for nonperformance in case of failure or de¬ 
struction of the crop without his fault has been 
questioned and the court has held that, conceding 
Its soundness Tvhere the destruction or failure of 
the crop is due to some fortuitous drcumstances in 
the nature of vis major, such as adverse climate 
conditions, plant diseases^ etc, the rule will not 
excuse the seller where a failure to raise the crop 
18 due to his illness 


Graosotlnr Co^ SOI K.W. 414. 161 
Mliin. 178 

66 aJ p 461 note 98. 

Stipulations in oontrset see infra I 
809 

4il. TTEL—aCsSeirense Do Brasil &/A 
V Stalman-Bmrtek liOmber Co, C. 
GAJrT.. 147 7.Sd 899, cerUorari 
denied 66 aCL 1801, 886 Ua 861, 
89 L-TO. 1988 
66 OX p 461 note 94. 

Ships 

U S^lCadelrense Do Brasil S/A v 
Stolman-Bmrlok Dumber Go, su¬ 
pra. 

4a D.a— Boehmer Coal Co. v. Bur¬ 
ton. Coal Co, aCJLMo^ 9 78d 586 
4a Ey>-Tradewater Coal Co v. 

Dea 68 aw. 400, 84 KrSu 816. 
4a NT/—Bb>pens v. liittlejolm, 58 
lUL 19, 164 K.T. 187, 68 lulLA. 
SUL 

4a Dfl—Douglas 7lr Bzploltatton 
A Bhcport Co. V. Oomyn, CCJLCaL. 
879 F. 80a 


4a US—Douglas Ttr Exploitation 
ds Export Co V Gomyn, supra 

47. W!yo —Bla^ v. Xegros-Phmp- 
plne Lumber Co, 281 P. 898, 83 
Wyo 248, 87 A.L.R. 1487 
Performance witliin reasonable time 
see supra 9 149. 

4a Ark.—Davis v Bishop, 818 8 W. 

744, 189 Ark. 878. 

66 OJ p 462 note la 
Loss or deatruotion of goods as ex¬ 
cusing nonpayment see infra | 28L 

4a Wls.—Wunderlidh v Palatine F 
ma Co, 80 17.W. 471, 104 Wla 895 

sa Aik.—Davis v. Bishopb 818 aW. 

744, 189 Ark. 878. 
56<XJ.p468noteia 

SL ICa—Cohen ▼ Morneault; 114 A. 

807. 180 Ma 868. 

56 CLJ. p 468 note 18 

sa UAL—HUey v. Yan Lleroa DC. 
MLoIl, 64 F Supp. 11^ alBnned, C.C. 
A., 158 F8d 8ia 


GU—fiauniante t. California Landa 
42 P2d 81, 6 Cei App2d 89. 

Wash.—Snipes Mountain Go v. Bens 
Broa A Oa, 898 P. 714. 168 Wash. 
884, 74 A.L.R. 1287. 

66 a J p 468 note 16. 

Prorating deliveries among various 
buyers see supra | 16a 

Sale ‘‘■ubjeot to engr sea Infirm I 
809 a 

6a N.Yd —^International Paper Go ▼ 
RockefeUer, 146 NTS 871, 161 
AppDlv. 180 

64. Ark.—Davis v BUhop 818 aW. 
744, 189 Ark. 278 

55 CJ. p 468 note 18 

6a Ala. 1 —McGehee v. Hill, 4 (Port 
170. 89 AdlD. 277. 

65 GLJ. p 468 note 19. 

8a Tex.—Davis v Davis, ClvApp.# 
866 aw. 797, 79a 

66 G X p 468 note 21. 

67. Tex.—Davis v. Davis, supra 
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The seller of a crop to be raised cannot excuse 
his failure to deliver any of the crop raised on 
the ground that it is of a quality inferior to that 
contracted for, vdiere the buyer is willing to accept 
the inferior crop.^^ 

Offer to accept damaged property. Slight dam¬ 
ages to the goods will not excuse the seller's failure 
to dehver where the buyer offers to accept the goods 
with a reasonable deduction of damages.^^ 

f• Tmposmbililgr Oreated by Law 

(1) In general 

(2) Embargo 

(1) In General 

The seller omerelly Is exeaeed from performance 
where It Is rendered legally Impossible by reason of some 
action taken by or under authority of law. 

It IS a general rule that the seller is excused from 
performance where it is rendered l^;ally impossible 
1 ^ reason of some action taken by or under author¬ 
ity of law/<^ sudi as war-time regulations of the 
government*^ A requisition of the speafic goods 
hy the government before delivery excuses per¬ 
formance by the seller;*^ and the same rule apphes 


•where war-time orders of supplies by the govern¬ 
ment prevent the seller from performmg his con¬ 
tracts with civilian buyers,** although m such case 
the seller is bound to do the best he can to fulfill 
private contracts,** and must show that perform¬ 
ance thereof was actually rendered impossible by 
the government orders** Impossibility of lawful 
performance existing on the last day on which the 
seller could perform under the contract is a suffi¬ 
cient excuse, even though he could have performed 
before that time.** 

QuaUficatums of ride. The general rule that the 
sdler IS excused from performance where it is ren¬ 
dered l^^ally impossible because of some action 
taken by or under autfaonty of law is subject to cer- 
tam qualifications.*^ Accordingly, the seller is not 
excused where the impossibihty of performance 
is due to a foreign law,** where the impossibility 
IS only temporary,** or arose before the contract 
was made,70 or after the contract period had ex- 
pired,7i or where the seller could have foreseen 
prohibitory reg^ilations and provided against them.7* 
Where performance is not made impossible, but 
merely difficult or burdensome, the seller is not ex¬ 
cused 7* Where one agrees to sell a building, and 


S8. Or—Wolf V. ECoutftiam. 12S P. 
SOI. 6S Or 264. 

99m XTS —Caimlnffliam Iron Oo v. 
TVarron Slfg. Oo.* C.GJtX. 80 F 
878. 

eOL GoL—Johnson ▼ Atkins. 187 P 
2d 1027. 62 Gsl APP 2d 480. 

Tax.—^Brsndtjon 6k Kluffo Hughes. 

ClvApp. 286 SWSd 180 
68 CJ p 462 note 26 
Stlpulatlona In contract see infina f 
209 

Pfadag of piioe by govemmsat hdow 
oontract pslos 

n&r—liong Uland Stmctursl SteSl 
Co ▼. Schiavone-Bonomo Oorp. D 
G.27T.. 68 FSnpp 606, siBnned, 
aCJU 142 F.2d 667 
N.T— m re Kramer 6k Ucbltelleb 48 
KB.8d 498, 888 XT 467, 141 AJJJEL 
1497, reargument denied 44 XB2d 
628, 889 NT 649—Xeuberg ▼. Av¬ 
ery F Psyne Co, 87 NTSSd 866, 
reversed on other grounds 41 NT. 
8 2d 196, 866 AppJDlv. 106a 
eim U.S—Temon I«nmber Corp v 
Hsroen Coast Co, D.CLN.T., 60 F 
Snpp. 666. 

NT—Hamilton Rubber Mfg Co v 
Greater New Torfc Carpet House, 
47 NT8 8d 210. affirmed 68 N.TS 
2d 954, 869 AppJMv 681. 

65 OJ. p 468 note 86 
War BsoftnolloaL hosed 

<1) Probibitlon of completion of 
oontraet by war prodnctlon board ez- 
ensed nondelivery—Hamilton Rub¬ 
ber ICfg. Co. T Greater New Tork 
Carpet House, supra. 


(8) War production board regular 
tion that no person should be liable 
for default under contract or order 
resulting from compliance with rule, 
regulation, or order of war produc¬ 
tion board, did not excuse seUer of 
lumber for failure to deliver on 
ground that navy, under higher pri¬ 
ority, had taken output of mill from 
which seller had ordered lumber— 
Vernon Ijumber Corp v Harcen 
Const Co, DCNT, 60 FSnpp 666 
Battonlng 

NT—Swift V Hale Pontiac Sales, 
84 NTS8d 888 

68. US—U 8 V 1,070 Acres of 
land, in Houston County, Ga., DC. 
Gflu, 62 F Supp. 878. 

66 aj p 468 note 87. 

68. HI.—A. D Toung Machinery Oo 
V. Iiee Loader 6b Body Co, 818 HL 
App 487 

66 OJ p 468 note 88. 

64. NT.—Mawhinney v. IHllbrook 
Woolen Mnia, 187 NJD. 818, 284 N 
T. 244. 

68. US—Tshachnik v. Lamar Slide 
Fastener Crap., DGNT, 46 F 
Supp 699 

Ga.—Texas Co v. Br o wn Tire Co, 
146 SBL 980, 89 GaApp 868 
Ky—Haidelberg Brewing Oo v BL 
F. FrlOhard Co., 180 aw.2d 849, 
897 Ky. 788—Myers Bros. v. Hager, 
98 &W8d 86. 366 Ky. 8. 

Mo—mils Gray Mill Cow v. Sheppard, 
288 S W8d 748, 869 Ma 606 
NT—Mawhinney v. MlllbroOk Wool¬ 
en Mills, 187 NIL 818, 284 NT. 844. 
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6a NT—Varagnolo V Partola Mfg 
Co, 204 NT.a 677. 209 AppDiv 
847, affirmed 147 NB. 221. 289 N 
T 621—Crown Bmbroidery Works 

V Gordon, 180 NTS 168, 190 App 
Div 478 

67 Wasih.—Washington Mfg Co v 
Midland Lumber Co, 194 P. 777, 
118 Wash. 698 

6 a NT—Krulewltoh v. National 
Importing, etc., Co., 186 NTS 888, 
196 App Div 644—Ridhards v 

Wresdhner, 166 NT a 1064, 168 
NTS U29, 174 AppDiv 484. 
6 a Wash.—Waahington Mfg Co v. 
Midland Lumber Co, 194 P 777, 
118 Wash. 698 

7a HI—Llthflux Min., etc.. Works 

V W H 6b F. Jordan, JT, 217 HL 
App 64. 

7L N.T.r-Krulewltdh v. National 
Importing, etc.. Co.. 186 NTS 888. 
196 App Div. 644 

7a NT—Crown Bmbroidery Works 
V. Gordoa 180 NT a 168, 190 App. 
Div 478 

66 CUT. p 468 note sa 

7a Conn.—Whitman v Anglum, 108 
A 114, 98 Conn. 898 
66 CU. p 468 note 87 
Perarisslon of govarsnieint to obtain 

Fact that seller had to obtain gov- 
omment permission In order to enap 
Ue him to hire a carrier did not ex- 
onse nonperformance of obligation 
to obtain suitable carriage.-Madei- 
rbnse Do Brasil 6/A v. Stnlmaa-Bmr 
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to place It on the buyer’s land, performance is not 
excused because the mumapal authonties refuse 
to permit the seller to move the bmldmg over the 
streets It has been held that the fact that the 
government, as a war measure, has commandeered 
the only available shipping space is no excuse for 
the seller’s failure to ship the entire quantify of 
goods sold, where he sues to recover for the buy¬ 
er’s refusal to accept a partial delivery,^^ even 
though such governmental act might have constitut¬ 
ed a good defense in an action by the buyer to re¬ 
cover damages for failure to ship the full amount^^ 

(2) Embargo 

An embargo on shipments of goods doss not sxeuss 
the ssllsr’s default or delay In the delivery of the goods 
in the absence of a etlpulatlon In the contract so provid¬ 
ing 

In the absence of a stipulation m the contract 
so providing, an embaigo on shipments of goods is 
not an excuse for the seller’s default or delay m 
the dehvety of the goods,^^ at least where the em¬ 
bargo is imposed by a foreign government^* In 
any event, an embargo which does not make per¬ 
formance impossible but merdy difficult,^* or wUch 
does not become effective until the period has ex¬ 
pired,** or is in effect only for a bnef penod,*^ 
and there is no reasonable probability, at the time 
for performanc<^ that the embargo will continue 


for sudi a length of time as to frustrate the object 
of the contract from a busmess point of view,** 
will not excuse performance; and the same rule 
apfdies where the sdler acting in good faith and 
with diligence could have made dehvery without 
disobeying the embargo** or after the embargo had 
ended.*^ If the sdler can properly perform the 
contract by shipment or dehvery from a place not 
affected by the embargo, its existence will not af¬ 
ford an excuse for nondehvery.** 

§ 209. -Stipulations Ehccusing Default or 

Dday 

a. In general 

h. Actual prevention of performance, 
duly to make effort to perform 

c. Dehvery after contingengr has ceased 

to exist 

d. Strike dause 
9L Ih General 

The default or delay of the seller In delivering the 
goods may be excused on the happening of such eontln- 
genclee as may be provided against In the contract, such 
as an embargo, war, or causae beyond his control. 

The contract of sale may stipulate that, in cer¬ 
tain contingenaes, sudi as acddents, or other caus¬ 
es be 3 rond the sdler’s control, performance by him 
diall be excused.** Sudi stipulations, when em- 


rlck liumber Go. aCULKT, 147 FSd 
S99, certiorari denied 66 SLCt 1101, 
SISUS 861, 89 UBd. 1981 
74, Pa.—Bradley v. B[eHal% 19 (Pa. 
Super 900 

T5m Wash.—Preeoott v Powlea, 198 
F. 880. 118 Wadh. 177. 

66 OJ p 468 note 89. 

76. Wash.—Prescott v. Fowlee, su¬ 
pra. 

77- NT^Wolf T. PW*, 178 NTS 
768 

66 C.J p 464 note 48 
Stipulations In contract see infra 8 
209 

7& NT—Taaetta Tdlvet Corp t. 
KAlTOTimca 8b Go., 10 N.TSM 170, 
166 AppDiv. 141. 

66 G.J p 464 note 44. 

79u N.T—Brulewltcb T. National 
Importinir, etc.. Go. 186 N.T.S. 888, 
196 AppDlv 644 j 

66 OJ p 464 note 46. | 

aou NT—Taragnolo v. Fertola litg 
Go. 104 NT.S 677. 109 AppDiv. 
147. affirmed 147 N.BL 221, 289 NT 
021—Erulewltdh v National Im- 
portinr* etc.. Go. 186 NTS. 888. 
196 AppJMv 644 

8L US—Brevard Tannin Go v J 
F Moaser Go., CGJLNG, 288 F 
716 

89L Wb a — H e ss Bros. v. Great 


Northern Pan Go. 186 N.W 641, 
176 Wle. 466 
66 CJT p 464 note 48. 

88. Wash.—-Washington Mfg. Oou v 
IBdland Lumber Go., 194 P. 777, 
U8 Wash. 698 
66 CU p 464 note 49. 

8A WadlL—-Washington Mfg Go. v 
Midland Lumber Go. supra. 

88. US—P. N Gray 8b Ga. Inc. v 
GavanioUs, DGN.T.. 276 F. 666, 
affirmed, CGJL, 293 F 1018. 

66 GJ p 464 note 61. 

88. US—Excelsior Motor Mfg; 8b 
Supply Go V Sound Eguipment, G. 
CLA.ni. 78 F8d 726. certiorerl de¬ 
nied 66 set 861. 194 US. 706. 
79 LJBd. 1141—Dent 8b RusseU v 
Grays Harbor Exportation Gou. D 
CLWash., 16 FSupp 784, affirmed,! 
CGA.. 106 Fid 911, 126 AJjJElI 
1802 

66 GJr p 464 note 64. 

Stipulations* 

Authorising prorating of deUverles 
see supra 9 108. 
implied see supra f 208 
In oontracts excusing performance 
generally see Gontraots i 460 
sartleuisr co at raot e ooastsued 
(1) m general—Tanner v. GhUd- 
ers, 160 P2d 966, 108 Utah 466—66 
CJ p 464 note 64 [aj. 
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(2) Quallflcation ‘Transit aooept- 
anee,** in contract for sale of carrots, 
applied to condition of carrots result¬ 
ing from moving in transit, and did 
not excuse defect in that shipment 
was not of grade contracted for— 
Vahlslng v. Rothstein, 168 A. 860. 
107 Fa.Snper. 281 

riMi— Qg seller’s 

eontcol 

(1) In General—Erie City Iton 
Works V Gushnoo Paper Co., 98 A. 
856, 118 Me. 121—66 CJ. p 464 note 
64 Eb3 (4). 

(2) ‘Khmditlons beyond control** 
refer to an unforeseeable act of God 
or other extraordinary cause which 
could not reasonably be anticipated 
by parties, inclndlng unforeseeable 
change In law whiiffi made perform¬ 
ance impossible, but not difficulties 
in performance developing since mak¬ 
ing of the contract which could have 
been anticipated.—Vernon Lumber 
Corp. V HSreen Const. Co.. DCLNT., 
60 F.SUPP 665. 

Bsahsego 

Conn—Straus v ICaxemSkaa. 124 A. 

284, 100 Conn. 681. 

K G.—-A. Collins Lumber Co v. 
Kingsdale Lumber Co., 97 S E. 483 
176 NO 600 

Xaok of transportatioa facilities 
Ala.—Farmeraf Cotton 011 8b Trading 
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bodied in the contract, are binding on the buyer,^? 
and will exclude other excuses.^^ Printed provi¬ 
sions of the contract excusing performance on cer¬ 
tain contingenaes will be given effect if not m ir¬ 
reconcilable conflict with written provisions'^ It 
has been held that the words ^Tieyond our control’’ 
m a contract to ddiver ''contingent upon strikes, 
fires,” etc., “and other causes be>ond our control” 
merely qualify the words “other causes,” and not 
the speafic causes enumerated, so that a fire de¬ 
stroying the seller’s mill will excuse performance, 
although it is not ^own to have been be>ond his 
control,at least m the absence of a showing that 
the fire was the result of the seller’s willful and 
intentional wrong 9i In order to excuse Ihe seller, 
his default or delay must have been caused by a 
contingenc}' falhng naturally withm the contract 
lHrovisions,99 and, under the rule of ejusdem gen¬ 
eris, where specific causes rdieving the seller are 
followed by the general exception of other causes 
beyond his control, the general exception will cover 
only causes of the same nature as those enumer- 
ated.99 Such general exception, however, has been 
held to include default or delay m delivery due to 
an inability to procure cars for the transportation 
of the goods,94 accident to the seller’s manufactur¬ 
ing plant,9B floods exhaushng the a\ailable supply 
of goods,99 frost and rain spoilmg fniit;,97 and the 
placmg of an embargo on shipment8.98 


On the other hand it has been held that failure 
to deliver because of the destruction of the seller’s 
factoxy by fire is not covered by a clause exempting 
him from habihty for damages ansmg from causes 
beyond his control,99 and that the seller is not 
relieved by a clause making delivery contmgent on 
“iveather conditions beyond his control” unless the 
conditions were such as could not have been an- 
ticipated.1 Where the goods are consigned to the 
seller’s order w*ith a purchase-money draft attached 
to the bill of lading, the possession of the earner 
is that of the seller, as discussed supra § 164, and a 
destruction of the goods by fire m the course of 
transportation is not a contmgency b^nd the sell¬ 
er’s control* 

^Subject to crop ” Where the contract of sale is 
made “subject to crop,” the nonexistence, without 
the seller’s fault, of the subject matter of the 
sale excuses performance either in whole or m 
part, as the case may be.* 

Deltoery “or soon as possible^ does not make 
the contract dependent on the contmgency of the 
seller’s ability to perform,^ but is a qxeafication of 
time within w^hich delivery must be made.* 

Causes existing when contract made. A cause 
daimed to have prevented performance within the 
exceptions m the contract cannot be set up as an 
excuse for default where it existed and was known 


Go T Wr li. Ward & Son. Si So 
518. 170 Ala. 491. 

55 CJ p 464 note 54 [d]. 

War 

1CT—William C Atwater & Co v 
Panama. B. Co. 175 ICE. 189. 255 X 
T 496—Car\el t John Kellys 
(London). Limited. 58 XTS 2d 640. 
affirmed 68 ICYSSd 829. 270 App 
Dlv 999 

55 C J p 464 note 54 [b] (1). 
VrovlaiOBs not avalUUe to adnar 
Where the seller when accepting 
an olCer makes no reservation, he 
cannot have the benefit of a pravl- 
alon printed at the top of the buyer’s 
letter that the agreement Is **con- 
tingent npon causes bevond our con¬ 
trol '’—Bernhardt Lumber Co v 
Metaloffi 184 N.TS 289, US Ulaa 
288. 

87. XTtahw—JPanner v. Ghnderai 160 
P8d 966,108 Utah 455. 

65CJ. p 464 note54. 

Action by buyer for damages for 
breach of contract see Infra I 520 
at sea 

SS;. U S.—Bacelalor Motor Mfg 4b 
(Supply Co. V Sound Baulpment. 
aCULUl.. 78 F.8d 725. certiorari 
denied 55 8.Ct 868. 194 UJ3. 701. 
79 L.Bd. 184L 
65 C.J p 465 note 55. 


89. US—Ohio, etc.. Coal Co v 
Clarkaon Cc^ eto.. Co. CCA. 
Mich.. 266 F. 189. 

9a Mass.—Xew England Concrete 
Constr Co v Shepard, etc.. Lum¬ 
ber Co.. 107 XB. 917. 220 Masa 
207. 

9L Masa.—New England Concrete 
Constr Co r Shepard, etc.. Lum¬ 
ber Co., supra. 

OS. US—•’Vernon Lumber Corp ▼ 
Haroen Const Co.. IXCLNY,, 60 F 
Supp 656 

55 CJr p 466 note 59. 

88. US—Excelsior Motor Mfg. 4b 
Supply Co T. Sound Bcpilpment 
CCAIU., 78 F.2d 726. certiorari 
denied 55 S Ct 852. 294 US 706. 79 
L.Bd. 124L 

55 GLJ p 466 note 61. 

94i U.S—Consolidation Coal Ca v 
Peninsular Portland Cement Co. 
aCA.MlclL. 272 F 625. certiorari 
denied 42 S.Ct 68. 257 US. 641, 66 
UEd. 41L 

55 OJ. p 466 note 62. 

80. Ala—Obear-Xester Glass Co v. 
Mobile Drag Co., 87 Sa 159. 205 
Ala 214 

166 CJr p 467 note 64. 
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aa Ga^^talllngs ▼. De Bsrddleben 
Coal Co., 96 SJBL 708, 22 OaApp. 
597. 

87. Cal.—Gibbs ▼ Hersman. 289 P 
850. 78 CalApp. 788. 

8& Mass.—Bradlsy Lumber, eta. 
Oa V. Cutler. 148 KJBL 101, 258 
Mass. 87 

55 OJ. p 467 note 67. 

9a Tex^—Garner v. Beaumont Cot¬ 
ton Oil Mill Co., CivApp., 212 SW 
690 

L Ma—Eoyt t. Wapley, U6 A 568. 
121 He 289. 

a Ga—Smith V Callaway, 181 BJL 
684. 167 Ga 727. 78a 

66 (U p 467 note 78. 

a US.—Haley ▼ ‘Van Ueroa 
Mich., 64 FSupp 114, aillnned, 
CCA., 168 F2d 812. 

Loss or destruction of crop sjl ex¬ 
cuse In shsenoe of stUmlstlon see 
supra i 208 a 

a XY—Boy Beelty Co. t Al tm a n , 
132 XJBL 888, 881 XY. 649 

a XY.—Boy Bealty Co v Alt m an, 
supra 
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by the parties at the time the contract was made * | 
Accordingly, the seller is not excused because of 
an embargo and consequent lade of tran^rtation | 
faalities due to a war which -had begun some time ^ 
before the contract was made.^ On the other hand, * 
It has been held that failure to deliver under a 
contract relieving the seller from liability for caus¬ 
es b^ond his control, mduding war, is excused 
where ddiveiy was prevented by a subsequent em¬ 
bargo, although the contract was made after war 
had been declared.* 

I 

k Aetnal Fnviantfam of Pecfonnaiiee; Doty to I 
Hake Effort to P«tfram j 

Th. dtfauK or delay of the aollar In dallvmrlng the 
goods Is not excused on the happening of a contingency 
provided against In the contract unless the happening of 
the contingency actually prevented his performance 

The mere existence of a cause excusing the sell¬ 
er under the stipulations of the contract is not 
enough, it must also appear that such cause actually 
prevented performance,* and he will not be pro¬ 
tected by any stipulation, unless he makes at least 
a reasonable effort to perform,^* although this rule 
does not reqmre him, if the property is reqmsitioned 
by the government, to make any opposition to the 
reqmsition m order to avail himself thereof as an 
excuse for his default^^ Mere commercial unprof¬ 


itableness due to a rise in prices, or otherwise, 
will not excuse performance 

Proxwtaie cause of default The cause which 
will excuse the seller’s default because bQ'ond his 
control must have been the proximate, and not 
merely the remote, cause of such dehiult^* 

e. Bdivaiy after Oontingeiiey Has Ceased to 
Exist 

The question whether the eeller le obligated to de¬ 
liver the goode after the contingency ctlpulated against 
In the contract ceases to exist depends on the terms of 
the stipulation. 

The merely temporary existence of the contin¬ 
gent stipulated against in some contracts will not 
excuse the seller’s default m delivering the goods 
if he is able to deliver after the contingency has 
ceased to exist,^* smee the obhgation to deliver in 
sudi case is merely suspended,^* and delivery with¬ 
in a reasonable time after it becomes possible is 
suffident So, the provisions of the contract may 
be sudi that, if dehvery on or before the time speci¬ 
fied therein is prevented by a contingency provided 
for, dehvery may be made within a reasonable 
time after the expiration of sudi time.^^ Under the 
provisions m other contracts, the contract is termi¬ 
nated where a qieafied contingency prevents de¬ 
livery at the specified time, and the seller is under 


a tr S ^Vernon Iiumher Corp v. 
Hcreen Const. Co, DCLNT, 60 F 
Snpp 555 

55 CJr p 467 note 75. 

7. NT--Kralewltch V. Nattonal Bn- 
portlnff. eta, Co, 186 NTS 886, 
195AppDiv 544. 

a us—Rocssler, eta. Chemical 
Go V. Standard Silk, etc., Co, N J., 
854 F 777, 166 CCJL 888, certio¬ 
rari denied 40 S Ct 11, 850 U S 668. 
68IiBd.ll96 
55 CJ p 467 noU 77. 

a US—4W>achnik v Tamar Slide 
Fastener Corp., DCLN.T, 46 F 
Sapp 699 

Midh.—Sheldon-Seata Inc> ColeSi 
89 KW8d 888, 819 Mldh. 401. 

65 CUT. p 467 note 70 

la US—Acme Mtg Co ▼ Armlni- 
08 Chemical Co, CCA.Ta., 264 F. 
87, certiorari denied 48 SCt 66, 
857 US 647, 66 IjJBM 415, and fal¬ 
lowed in, CCLa., Armlnlus Chemi¬ 
cal Co v Acme Utg Co., 875 F 
1081. 

65 C J p 468 note 80 
AUntgr to pirociire goods 
(1) Wkere contract for sale of 
turkey poults by defendant to plaln- 
tltt related to poults hatched from 
aggs at defendants hatchery from 
Uood-tested stock, defendant was 
act required to porohase poults elaa- 


whare to folflll balanoe of plaintiff's 
order on Insufficient number of 
poulta being hatched to fullUl plaln- 
tUTa order—Tanner v Chlldera, 160 
P2d 906. 108 Utah 465 

(8) Where grower'a contract to 
sell a certain number of gladiolus 
bulbs contained the provision "sub¬ 
ject to erop,** the parties contem¬ 
plated that the bulbs to be sold and 
delivered would be j^roduced from 
the lands owned or controUed by the 
grower, and not that the grower 
should make up ehortages In produc¬ 
tion by purchasee on the open mar¬ 
ket.—Haley v Van Lderop, DCMlch., 

64 FSupp 114, affirmed, aCJL, 158 
F.8d 818. 

(8) Other dedslona with reapect 
to ability to procure goods see 56 
OLJ. p 468 note 80 [b] 

11. NT—Nltro Powder Co v. Cana¬ 
dian Gar, etc, Co Agency, 185 NXL 
507, 888 N.T. 89A 

IS. Neb—Wilson ft Co v FTemont 
Cake ft Meal GO., 48 NW2d 657, 
158 Neb 160, certiorari denied 
Fremont Cake ft Meal Co. v Wil¬ 
son ft Co, 78 act 86, 848 US 818, 
96 USd.- 

65 OJ p 468 note 8A 
Oovanmunt pslee oeWng 

A provision, that aaller should not 
be liable for loss or damages bus- 
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tained by buyer because of failure 
and delay in deUverles due to acta 
of God or causes not within aeller'a 
control did not excuse nondelivery 
because of estahllahment of celling 
price below cost of manufacturing 
vehlclea, since such fiact did not renr 
der seller's performance of contract 
Impossible —Sheldon-Seata; ma, v. 
Coles, 89 NW2d 883, 819 Mich. 401. 
18. Mass.—Haigh Hall SS. Co v. 
Andersen, 140 NR 802, 840 Mass. 
84. 

55 C.J p 409 note 84 
1ft US—American Lumber, eta, 
Mfg Co V. Atlantic Mill, eta. Go, 
CCJUPa.. 290 F. 083 
65CJ.p469 note86 
Delixery prevented by strikes sea 
Infra subdivision d of this sec¬ 
tion. 

1ft US—Corona Coal Co v. Robert 
P Hyama Coal Co, CCAAla., 9 
IF 2d 861 

SC—Union Bleaching, eta, Oa t. 
Barker Fuel Co, 117 SB 786^ 184 
Sa 458. 

1ft US—Jackson Phosidiate Co. v. 
Caralelgh Phosphate, etc. Works, 
NC, 218 F 743, 180 CCJL 257 
55 GLJ p 480 note 88 
17. Cel—Citrus Soap Co v Peet 
Bros Mfg Co, 194 P 715, 50 CaL 
App 246 

55 C J p 469 note 89. 
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no obligation to deliver thereafter, even though the 
contingency has ceased to exist,unless the seller 
waives his right to refuse further deliveiyi* as by 
complying with the buyer’s request to omiplete de¬ 
livery of unfilled quotas The courts do not, it 
has been said, favor a construction of the excus¬ 
ing dause which will give only a temporary excuse 
for nonperfomiance,^^ and, where a contract, made 
up of correspondence, refers to unsettled transpor¬ 
tation facilities, expresses the belief that conditions 
will improve by a particular time, and prondes for 
ddivery as soon as possible thereafter, the contract 
IS discharged by lapse of an unreasonable period of 
time before transportation facilities become avail¬ 
able;^^ 

d. Strike Glanee 

Th* parties to a contract of aale may atipulate that 
the default or delay of the seller In deUvering the gooda 
shall be excused when cauaed by strikes. 

The parties to a contract of sale may stipulate that 
the default or delay of the seller in dehvenng the 
goods shall be excused when caused by strikes 
The effect of such a clause depends on the proper 
construction of its terms.^^ If the clause excepts 
strikes in general terms, it may be shown that such 
lai^age refers to local strikes, or strikes existing 
only in the seller’s works,*® but, if the dause re¬ 
fers to general strikes, the sdler is not excused, 
iitilgaf the strike is general*® If the sale is sub¬ 
ject to strikes b^-ond the control of the seller, the 
strike must be so far b^’ond his control as to ren¬ 
der performance impossible.*^ If the dause pro¬ 
vides that the seller will use every effort to ful¬ 
fill the contract, but that he will not be liable for 
damages for nonfulfillment if his busmess is so 
interrupted by strikes as matenally to decrease pro¬ 


duction in his plant, a strike causing sudi decrease 
will reheve him from liability for damages, al¬ 
though the strike was caused by a reduction of 
wages,** nor does the sdler lose the benefit of a 
dause excusing dday when prevented by “differ¬ 
ences with workmen,” because he filled an order for 
another customer, received after the order of the 
particular buyer.** A seizure 1^ the earner of 
coal en route to the buyer is withm the dause, 
where there is a scardty of coal because of a strike 
m the mmes.** 

Proximate cause of default. A stipulation excus¬ 
ing dehvery when prevented by strikes refers to 
such strikes as might be the proximate cause of 
preventing the sdler from handling the product of 
Its plants not such a^ mdirectiy and remotdy act¬ 
ing m conjunction with other and independent and 
effiaent causes, might affect the seller’s business 
and cause the handling of his product to be attend¬ 
ed with mconvemence and difficulty *^ 

Dehvery after terminahon of strike. The ques¬ 
tion whether a strike clause extends the time for 
performance or merdy excuses performance by the 
seller depends largdy on the peculiar facts of the 
case or on the phraseology of the contract** In 
some cases the clause has been construed as merdy 
suspending ddivenes during the existence of the 
strike,** as where the contingency of stnkes is 
referable only to the term “delivery,” and not to 
the contract generally,** so that the sdler is bound 
to resume dehvenes withm a reasonable time after 
the strike has ceased.*® In other cases the existence 
of a stnke, under the terms of the clause, has been 
hdd to terminate the contract instead of merdy 
extendmg the time for performance beyond the 
contract period,*® as where the contract itsdf, and 


1& ns—Doat & RuBMll V Grays 
Harbor Exportation Co^ CCA. 
WaatL, 106 F.M 911. 126 A-Ut 
1302 

KTw—William C Atwater ft Co v 
Panama R. Co. 175 KB. 189, 255 
NT. 496 

65 OJ p 469 note 90 

IS. KT—William C Atwater ft Co 
V Panama R. Co, supra. 

SIk NT—William C Atwater ft Co 
V. Panama R. Co., supra. 

m. Wyo—Black V. Negros-Pfaillp- 
plne laimber Oo.. 311 P 398, 33 
Wyo 348, 37 A.IjJEL 1487 

sa. wyo — Bla^ V Negros-Flilllp- 
plne Lumber Co., supra. 

65 OJ. p 469 note 93 

as. TJS—Dant ft Russell v. Grays 
Harbor Exportation Co, C.CA. 


Waslu 106 F2d 911, 135 AXJL 
1803. 

66 OJ. p 464 note 64. 

aft UjS.—B ant ft Russell v. Grays 
Harbor Exportation CO, supra. 

36 C J p 469 note 94. 

Stipulations antkorlslna proratlna 
of deliveries see supra 8 168 

86. Wls.—Hesser- Milton - Renahan 
Coal Oo V La Crosse FoOI Co. 90 
NW 1094, 114 Wls. 664 

8ft HI —Consolidated Coal Co. v 
Block, etc., Smeltlny Co., 36 HI. 
App 88 

87. Va.—Smokeless FOel Co v Sear- 
ton, 63 SH. 839, 105 Va. 170 

8ft N.T—Delaware, eto^ R. Co. v 
Bowns, 68 N.T. 673. 

66 OJ. p 470 note 98. 

8ft N.T—BUlonr V BoutwOU MUl- 
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ins, etc, Co, 196 NTS. 747, 303 
AppDiv 860 

55 aj p 470 note 99 

8ft Mass—Davis v Columbia Coal 
Min. Co.. 49 NE. 639. 170 Maas 391. 

8L NT—De Grasse Paper Co v 
Northern New Tork Coal Co., 179 
NTS 788, 190 AppDlv. 237 

66 a J p 470 note 3 

88. NT—General Commercial Co., 

Ltd. V Butterworth-Judaon Corp.. 
191 NTS 64, 198 AppDlv 799 

88. ITS—Fish V Hamlltoft NT, 

112 F. 742, 60 CCA. 609 

56 GLJ p 470 note 4. 

8ft ns—(Elah. V Htonflton, supra. 

8ft T7S—Fish V Hamilton, supra. 

65 C.J p 470 note ft 

8ft XT&—Bant ft Russell v. Grays 
Hkrbor Exportation Co, GLCA. 
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not the delivery, is made contingent on stnkes,^? 
or where the contract dedares tiiat stakes prevent¬ 
ing delivery diall absolve the seller from any lia¬ 
bility thereunder.<8 The sdler does not waive his 
right to cancel the contract under the strike clause 
because of an offer and acceptance of a part of 
the goods 

Effect of repudtaiton of contract by seller Al¬ 
though the seller is entitLed, in an action against 
him for breach of contract, to a deduction of dam¬ 
ages for nonddivery dunng the time deh%exy’ was 
pre\ented by a stnke,^<’ he is not entitled to a 
deduction for the time the strike continued after 
he had repudiated the contract^i 

§ 210. -Circumstances within Control of 

Buyer 
a. In general 

b Failure to provide faalities for deliv¬ 
ery 

c. Failure to demand, or give notice or 

instructions as to, dehvenes 

d. Repudiation of contract 
e Insolven (7 of buyer 

a. In General 

The default or delay of the eollor In delivering tfio 
goods la oxouesd when dellveiy la prevented by the acts 
and conduct of the imyar. 

The default or dday of the seller in dehvering 
the goods 18 excused when performance is pre¬ 


vented by the acts and conduct of ffie buyer,^* 
as, for example, by acts or conduct preventing the 
seller from obtainmg the goods to fulfill his con- 
tract,'** or by the failure of the buyer to perform 
conditions imposed on him by the contract,^^ as, 
for instance, conditions affecting the use of the 
goods So, too, the seller is excused if the goods 
are to be used for the purpose of defrauding oth¬ 
ers 

Mere difficult}' of performance 1^ the seller, al¬ 
though due to acts of the buyer, is no excuse for 
failure to perform, m the absence of any intent 
on tiie part of the bu}er to embarrass the seller 
Deli\ery is not excused by the buyer's failure to 
perform with respect to a matter which is not of 
the essence of the contract,^^ or where such fail¬ 
ure on the buyer's part was not the proximate cause 
of the seller’s default^^ A resale of the goods 
by the bu 3 ’er is not a breach whidi will excuse 
nonperformance by the seller, where the contract 
does not prohibit a resale So, the resale of a 
set of books by the buyer before all the volumes 
are delivered will not justify the publisher in refus¬ 
ing to ddiver the subsequent volumes, m the ab¬ 
sence of any provision in the ongmal contract for- 
biddmg resale.Bl Moreover, the seller may, by his 
acts or omissions waive, or preclude himself from 
setting up, the excuse that performance was pre¬ 
vented the buyer, or that the latter failed to 
perform on his part^^ Other cases in which the 
circumstances have been held insuffiaent to excuse 
the seller’s default are collected m the note.^* 


WuOl, 106 FM 911, U6 AJjJt 
1S03 

68CJ.p470note7. 

87. IN'T—Qeneral Oommereial Oo 
V Buttarwortb-Judson Corp, 191 
NT.S 64. 198 AppJDiv 799 

65 dJ. p 470 note 8 

88. NT—Normandie Shirt Go ▼ 
BaclOb 144 NBL 607, 888 NY. 818. 
86 JLLJL 714. 

65 aj p 470 note 9. 

89b NT—Normandie Shirt Co. ▼ 
SaglSb supra. 

40l Pa.—Wlaton ▼ Climax Coal Co. 
118 A. 425. 870 Fa. 480 

41. Pa.—Wlgton ▼. Climax Coal Cou. 
supra. j 

41. TrS--^vld X Joseph Co ▼. 

U. S, 88 FSupp 846. 118 CtCL 8 
Galrf—Grow v S^worthy. 86 P8d 
164, 80 CaLApp.2d 818 
Tax.—Brandtjen & Kluge ▼. Hughes, 
GIvJIlPP.. 886 S.W8d 180 

66 CX p 471 note 18 

Aots and conduct of buyer predudr 
Ing action by buyer for breach of 
contract see Infra I 680. 

Prevention of performance by ad¬ 


verse party of contracts generally 
aea Contracts il 468, 469. 

41. NT—JTaylor ▼. Risley. 88 Hhn 
141. 

Fa.—Kounti ▼ cmsans* on Raflnlng 
Co., 78 Pa. 898. 

461. Oa.—Neely ▼. WUlard Bag. eta, 
Co. 99 SB. 167. 89 OaJlpp. 698. 

66 cur. p 471 note 16. 

Delivery by seller as dependent on 
performance of oondlttona by 
er generally see eupra 66 187-189 
48b NT—Slauaon Albany B. Co.. 

60 NT 606 

41. US—ChurCh V Proctor, BX. 
66 F 840. 18 aOA. 486 

47. Fa.—Iron Trade Products Co 

V Wllkoff COn 116 A. 160, 878 Fa. 
178. 

66 CU p471notel8. 

4a NBL—Consolidation Coal Co t. 
Twin State Oaa. eta, Oa, 189 A. 
876, 88 NXL 91. 

66 GJT p 471 note 19. 

40 Wash.—Fadflc Commercial Co 

V Northwestern Flsberles Oo., 197 
P 980, 116 Wash. 608. 

56 CJ. P 478 note 80. 
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8a Tea—Kayhew, eta. Lumber Ca 
V. Valley Walla Truck OroweraT 
Aasoa, dvApp., 816 SW 886. 

BL N J—Rockwall V American Law 
BoCk Ca, 76 A. 884, 88 NJXaw 
640. affirmed 81 A. 1184, 88 NJT. 
Law 64a 

B2m Ind.—Cook 6 Bernbelmer Ca 
▼ Hagedcnm, 181 NJL 78^ 88 Xnd. 
App. 444 

66 GJr p 478 note 8a 

88. Ssneite defamt hdU not eou 
cnsed 

(1) Where carpet fumlahed by 
sellers for Chapel of mortuary was 
too small and buyers objected to 
patching and inalated on a drat-dasa 
Job. sellers were not excoaed from 
performing contract on ground that 
they had been prevented from per¬ 
formings—Drabkln ▼. BIgdow, 188 P. 
ad 760, 69 caiAppSd sa 

(2) m suit for breach of sales 
contract by bnyer^a corporate aa- 
signea, sellera could not escape lia¬ 
bility on ground that assignee was 
a dummy corporation in absence of 
any proof of insolvency or other 
dreumstance which might Justify 
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Levy of aitachment or gamishmevi. The seller 
is not excused from performance because of the 
levy of an attadunent or ganudiment on the prop¬ 
erty and the failure of the buyer to release the 
lien,®* 

Failure to procure Ucense or pertnti for skipmeni 
Where it is the buyer’s duty to obtain a license 
or permit to diip goods» and he fails to perform 
such duty®® or dela3'S performance for an unrea¬ 
sonable time,®® the seller is excused from perform¬ 
ance; and an attempt on the seller’s part to pro¬ 
cure the penmt does not relieve the buyer of his 
duty under the contract to procure it ®7 So, if the 
seller is directed by the buyer not to ship the 
goods without a permit, and such permit is re¬ 
fused, he is excused from the obligation to deliver 
at the dock.®® A seller cannot excuse his failure 
to diip the goods on the ground that the buyer 
had not procured a permit, where he fails to notify 
the buyer, as required by the contract, that such 
penmt is necessaxy ®® 

b. Failure to Provide FacOitleB for Ddivery 

(1) In general 

(2) Means of transportation 

(1) In General 

The failure of the seller to deliver the goods It ex¬ 
cused when the buyer neglects to provide facilities for 
delivery In accordance with the contract. 

If the buyer agrees to place the goods in con¬ 
dition for deliveo'f^^ or fo furm^ receptacles m 
which the goods are to be ^pped,®i or to make 
necessary arrangements with a railroad for trans¬ 
portation,®® his failure to do so will excuse the 
seller’s failure to deliver. So, it has been held 


in some jurisdictions that, if the buyer of gram 
agrees to furnish sacks therefor, his failure will 
excuse the seller from delivery,®® but m other 
jurisdictions the failure of the buyer to furnish 
the faahties for packing has been r^rded as 
excusing the seller only from packing as agreed and 
not from makmg dehvery.®* 

^^Hiere a contract for the sale of grain in bulk 
provides for dehveiy at a pubhc warehouse, and 
the buyer is advised that the warehouse cannot 
receive the grain m bulk, it is his duty to provide, 
within a reasonable time, means by which the seller 
can dehver without additional labor or expense on 
his part, and, if the buyer fails to provide such 
means, toe seller is excused frmn performance.®® 
However, if toe goods are to be dehvered on cars, 
toe failure of the buyer to furnish a place of stor¬ 
age while being loaded is no excuse for nondehv- 
ery.®® Where toe seller was entitled under the con¬ 
tract to use certam premises for stormg toe goods, 
and all of toe ^ce on toe premises was not need¬ 
ed for that purpose, he is not excused from per¬ 
formance on the grotmd that toe buyer had failed to 
perform by not furnishing such space.®® 

(2) Means of Transportation 

Ths nagleet or rofUsal of tho buyor to provido tho 
moons of tranoportotion In accordanoo with tho oontraot 
exeuaoa tho falluro of tho aollor to dollvor tho goods. 

Where, by toe terms of the contract, it is toe 
duty of toe buyer to furmto cars or otoer means 
of transportation, his failure to do so,®® within toe 
time specified in toe contract,®® or within a rea¬ 
sonable tone where no time is speafied,®® will ex¬ 
cuse toe failure of toe seller to deliver. On toe 
otoer hand, toe seller is not excused where he has 


odUoro* rofasal to perform.—Boreut 
V. Park, Benzigor & Go, CLGLAuCal., 
150 FSd TSl. 

(S) A seller breadhed contract for 
purchase of peas when ho failed to 
comply with bQyer*s demand for de¬ 
livery of undelivered portion called 
for by oontract, notwithstanding 
buyer had been very slow In calling 
for peas, where It did not appear 
that asUer over made any tender of 
delivery to buyer or any demand that 
buyer accept delivery —Smith v 
Johnaon. 98 PSd 811; 8 TVaohM 851. 

(4) Other Inatancaa.—Kblberg v 
Cltiea Service OU Oo.. 99 NlBLld 153. 
S48 BLApp. 855—66 CLJ. p 478 note 
Si. 

M. SCyw—Bodgers v Ijanlmoro, 888 
&W. 618. 1®® Kjr. 468 

SB. K.T—BOblnson v. Idebman. SOS 
K.YA 646. 807 App.Div SIA 
55 CLJ. p 471 note IS. 


SSL tJS—Jaslow V Waterbnry Co. 
COAJTT, 9 PSd 888 

67. US.—Jaalow v Waterbury Go. 
aupra. 

88. US—JadLow T. Waterbury Go. 
supra. 

59l us—R ader v Korthmp-Wll- 
llams Go.. CaA-WTa.. 869 F 598 
00. Neb—Barker v Davies. 66 N 
W 11, 47 Neb 78 
66 CJ p 472 note 81 
Delivery by seller as dependent on 
performance of oonditlons by buy¬ 
er see supra 96 187-189 
61. Tex —Paris Oil, ete^ Co v 
Carstens Packing Co, 126 S.W 
1183, 60 Tex.CivJlpp 68 

68. US —Tanner v. Ballard, etc., 
Co., CCAjy.T., 878 F. 671. 

66 GJ^ p 472 note 88 
88. Utah—Wm. B Hughes Produce 
Co V Pulley, 165 P 887, 47 Utah 
544, Ii.R.A1916D 788 
56 CJ p 478 nets 8A 
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64. Ul^-I<ow T. Forbes, 14 BL 428 

55 OJ p 478 nets 86. 

65. Wash.—'Fannsrs* Grain, etc., Co 
V licmley, 181 P. 868, 105 Wash. 
508. 

66. Pa.—BCkel V. ICnrphey, 15 Pa. 
488. 58 AblD 607. 

67. NT—Degnon-lCcLean Gonstr 
Co V City Trust, etc.. Go., 90 N T 8 
1089, 99 AppDlv 195. 

68. Mich.—McKlanon Mfg. Co v 
Alpena Fish OOh 60 N.W. 478, 102 
Mich. 231. 

56 C J p 478 note 40. 

Duty of buyer to fomlOh means of 
transportation see supra 9 165 

6ft. Or—JTames Higgins Co. ▼ Tor- 
Yidk, 106 P. 88, 66 Or. 87A 

66 CLJ p 478 BOts 41. 

7a Or—Stuart v University Xium- 
ber, etc.. Co., 188 P 1. 185 P 165. 

I 66 Or 646 

I66CJ p 478 note 4S. 
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waived the buyer^s default m tbs respect,^! where 
such default is due to conditions for which the seller 
IS responsible,or where the buyer’s performance 
of his duty would be futile owing to the seller’s in- 
ablity to perform withm the contract penod.72 So, 
too, if the seller absolutely refuses to dehver, he 
cannot afterward excuse himself on the ground of 
the buyer’s failure to furmsh cars 74 Where it is 
the duty of the seller to sbp the goods within a 
speaiied tune, and of the buyer to fumi^ cars 
before the expiration of such time, the buyer’s fail¬ 
ure to furmsh cars m time for the seller to make 
sbpment withm the tune fixed excuses the seller for 
failure to sbp within that time,7S but does not ex¬ 
cuse bm from the duty to load and ship if the cars 
are furnished at any time before expiration of 
the time limited for shipmenL74 

e. FaUore to Demand, or Give Notice or In- 
Btmctums as to, Ddxveries 

The failure of the aeller to deliver the goods la exeuaed 
when the buyer neglects to give, or to make, such notice, 
demand, Instructions, or directions as are requ red of him 
by the contract. 

The seller is excused for failure to deliver where 
the buyer fails to give timely notice of any fact 
wbdi the contract requires bm to give,77 sudi as 
notice of the time when he will be ready to receive 
the goods,72 or of the readiness of the cars wbch 
he was required to funush.79 So, where the duty 
of the seller to deliver is made dependent on an 
order or demand by the buyer, failure or delay on 
the part of the buyer in giving the order or maJang 
the demand excuses the seller’s failure to make 
delivery ,20 and the same role apphes where the 


buyer fails to give proper and timdy duppmg direo- 
tions,2i or instructions as to the size, quality, or 
quantity of the articles desired,22 in accordance with 
the requirements of the contract, unless the seller 
has waived such reqmrements,23 and the question 
whether or not the seller wras injured by the buy¬ 
er’s default as to shilling directions is immaterial.24 
Even though shipping directions are given, the sell¬ 
er may still recover where, at the subsequent re¬ 
quest of the buyer, made before the time named 
for sbpment, the diipment is mdefinitely delayed, 
and no further instructions are given.22 
\\*here the fblure of the buyer to give orders or 
directions is prevented by acts or omissions of the 
seller,22 or where defects in the directions could 
have been corrected if the seller had exercised dih- 
gence,27 the failure to give directions or the msuffi- 
aency of those given will not excuse the seller’s 
nonperformance. Likewise, the sdler is not excused 
by the faibre to give directions as to delivery where 
the contract itself gives the seller all the mforma- 
tion necessary for him to act** A seller who re¬ 
fuses to complete ddiveiy on the ground that there 
was no acceptance of the contract by the buyer 
wbch made it binding cannot sbft bs ground after 
smt is begun by daimmg that specifications of 
the goods to be ^pped were not famished by the 
bcqrer m time.22 Whether the contract reqmres 
the bt^er to perform the condition, the omission 
to perform wbch is claimed by the seller to ex¬ 
cuse performance on bs part, depends on the prop¬ 
er construction of the contract^O 

d. Bepudiaticm of OoEtzact 
(1) In general 


n. NT—Basch v. Busefammo, 192 
NTS 894 

95 CJ p 478 note 44. 

Ta. Tez.—Palestine Cotton Seed On 
Co V Corsicana Cotton OU Co., 
81 avr 483, 25 TexCivApp 614. 
Va Ala.—^BCeOowln Lumber, etc.. 
Go V Camp Itomber Co., 77 So 
488, 16 AlaJlpp 288. 

65 OJ p 478 note 48 

TA Fa.--Prloe v. Beaeb, 20 Fa. 
Super 291. 

7a Tex.—^Maanolla Cotton OH Co v 
Continental Oil, eta, Co, TeK.Com. 
App, 220 SW 78 

70. Tez.—Magnolia Cotton QU Co 
V Continental Oil, etc., Co, supra. 

77. La.—L'Hote Lumber Mfg Co, v. 

Dugne. 2 Orleans APP 208 
Mb.—Pinkham v Hayneb, 68 A. 642, 
106 Me. 112 

Notioe by buyer see supra 9 128. 

70. Ia.—L*H ota Lumber MfSg. Oo v 
XHtguSi, 2 La.App., Orleans, 808 


70. Ma—PlnKham ▼. Haynes, 68 A. 

642, 108 Me. 112 
55 CJ. p 472 note 52 l 
00. Utah.—Wta. B Hui^hss Produce 
Oo V Pulley, 156 P. 287, 47 Utsli 
544, LJIJL1916D 728. 
55CJ.p47S]iote5i. 

8L CMl—S creven Oil Mill v. Mante 
& Co, 160 SJBL 104, 42 GaJipp 
780. 

Wyo—J W Denio Idling Co v. 

Malin. 165 P. 1112, 25 Wyo. 148. 

55 C J p 474 note 66. 

Shipping directions by buyer see 
supra I 188. 

08. Md.—Somwslt lee, eta, Ca v. 
Knieikerboeker Zee Go., 77 A. 56. 
Ill Md. 487. 

55 OJ p 474 note 56. 

Duty of buyer to give Instructions 
as to sli^ quality, or quantity 
desired see supra 6 186: 

03. Mlsa—-Fosrster v. BWolfc Chris¬ 
tian Lumber Co« 66 So. 168, 09 
Mlsa 762. 

56 CLJ P 474 note 57. 
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84. NT.—Drake ▼. White Sewing 
MSch. Co, 118 NTa 178, 188 App. 
Dlv 446, affirmed 98 NJBS. 1120, 199 
NT 595. 

80. lU—LouisvlUe, eto., B. Ga \ 
Diamond State Iron Co, 16 N.BL 
785, 186 HI. 294. 

88. La.—Alexandria Cooperage, eta, 
Co V B S Duck Lumber Co. 01 
So 24, 158 La 488 

55 OJ p 474 note 60 

87. Tez.—Dowell ▼. Brooka Civ. 
App., 266 aw 218. 

65 CJ. P 475 note 6L 

Sa NT^-Pioliil V Vltelli, 141 NTa 
499 

55 CJ. p 475 note 6a 

80. U.S—Wall Orocar Co ▼. Job- 
barS* Overall Go, CCULVo. 264 F 
71. 

9a Mlbh.—Sauer v. McCUntie Mar¬ 
shall Constr Go., 146 NW. 422, 
179 Mich. 618. 

65 CJ. p 475 note 64. 
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(2) l^fusal to aecqpt ddiveiy 

(3) Default as to payment or security 

therefor 

(1) In General 

The failure of the seller to deliver the goods Is ex¬ 
cused where the buyer has repudiated the contract. 

Failure of the seller to make deliveiy is excused 
where the buyer has repudiated the contract,^^ pro¬ 
vided such repudiation is absolute and unequivo¬ 
cal,^^ or where the buyer, by acts and conduct, has 
clearly shown an intent to abandon the contract and 
refuse performance thereof Nonperformance by 
the seller is excused where the buyer msists on 
conditions not contemplated by the contract,^^ 
although there is also authority to the contrary 
The seller is not excused from performance because 
the buyer, after repeated attempts to obtain dehv- 
eiy, ordered the required goods from a third per- 
son.®« 

WtthdramU of ropudiaiton An offer 1^ the buy¬ 
er to accept delivery after his repudiation of t^ 
contract is not such a withdrawal of the repudia¬ 
tion as to require delivery by the seller in order to 
render the buyer liable, unless such offer mcludes 
all the material terms of the original contract^^ 

(2) Sefusal to Accept Delivery 

The failure of the aeller to dallvor the goodc la cx- 
cuaad whore the buyer refusea to accept dellverlea tend¬ 
ered, or notifies the aeller before the time for delivery 
that he will not accept the gooda If tendered 


The failure of the seller to make dehveiy is ex¬ 
cused where the buyer refuses to accept dehvenes 
tendered, or notifies the seller before the time for 
delivery that he will not accept the goods if ten¬ 
dered and the fact that the seller, after such 
refusal, disabled himself from perfomung by sell¬ 
ing the goods to another person,or that the re¬ 
fusal to accept was m good faith,^ will not afiFect 
the result, although, on the other hand, it has been 
held that a refusal due to mistake on the buyer’s 
part will not excuse nonperformance by the seller 2 
The seller is excused from performance where, from 
information received as to the words and conduct of 
the buyer, he is justified m believing that the buyer 
would not receive the goods if idiipped,* but a 
mere suspicion that the buyer will not accept is not 
a suffiaent excuse.^ The failure of the buyer to be 
present at the time and place of performance to 
receive the goods will ordmanly excuse a failure on 
the part of the seller to dehver.^ 

A refusal to accept one of several articles ten¬ 
dered tmder a severable contract will not excuse 
a failure to dehver the others.^ So, the fact that, 
after a part of the goods have been delivered, m- 
formation is received that probably no further 
requisitions will be made does not excuse failure to 
deliver if, m fact, additional dehvenes are called 
forJ Likewise, the seller is not excused where the 
refusal to acc^t was mduced by misleading conduct 
on the part of the seller,^ or was justified by the 
seller’s failure to comply with contract provisions,* 


91. T7S—3bi re Oaeer itTebel Oow, 
CCJLFa.. llTFSdSSS 
CeL-^llrow t Eenworthy, 86 PSd 
164, 80 Cel-appSd SIS 
Qa.^—Charlea GL Davis 6b Co v 
Moultrie Cotton Ifllla, 178 SB. 448. 
48 GaJkpp 877 
55 GLJ.n 475 note 66. 

Refusal or failure to accept breadh 
of contract by buyer see Infra 8 
ISO. 

Repudiation of contract by buyer as 
precluding action by buyer for 
damages see Infra 8 520 
Right of seller to rescind on buyer's 
breach of contract see supra 88 
08-400. 

Acts held, not to oonsatate repudSa- 
tlOB 

US—Bogan v Barnett 4b Co., CJL 
Me.. 179 W.2d 886 
55 <U. p 475 note 66 [aj. 

Dday la porepaylag jMgSit cbsxges 
BTj—C arvel v John Kenya (Lon¬ 
don). Limited, 58 N.TS2d 640. af¬ 
firmed 63 K.TSSd 880, 270 App 
Div. 999. 

90. W.Va.—Bhyette-OBAnawha Coal 
Co V. Lake, etc.. Coal Gorp., lU 


SJL 212. 91 WVa. 112. 18 JLLJL 
565 

98. Ky—O'Bryan v Mengel, 8 SW 
2d 349. 224 Ky 284. 

55 C J p 475 note 70. 

94. Okl—Ooerlits v American Un- 
eeed Co.. 246 P 240. 117 OU. 299 

55 (U p 475 note 7L 

9B. Mlee.—Cobb v Cole. 01 So 705. 
129 Mlea. 46 

55 Q^. p 475 note 72. 

98. Cal—Marin Rodk Co v B. B 
4b A. L. Stone Co. 104 P 784, 50 
CaLAppii 809 

97. Qkl*-<Solonial Sugar Co v 
Waldrep. 846 P. 688^ 181 OkL 8L 

98. CaL—Buckhaats v R. G Hamil¬ 
ton 4b Co, 168 P8d 756, 71 CaL 
App.Sd 777—Crow v. Kenworihy, 
86 P8d 154, 80 CaLApp8d 818 

Mo—Bamee v Moble. 48 SW.8d 
1060. 886 MoJtpp. 188. 

65CJ.p476note75 

Refusal of buyer to accept aa breach 
of contract aee infra 6 820 

B e f Ueal of carrier, aa agent of buy¬ 
er. to accept goods for shipment 
see supra 9 104. 

89. Tex.—Slavene v. Jamee^ Glv. 
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App.. 911 SW 842, reversed on 
other grounde. OoaxApp. 229 S W 
817 

L US—^IreesweU eta. Go 

V *Martindale. Mo. 08 F 84. U 
CCLA. 88 

5. Tex.—Walker-Smith Co v BUao. 
Cfiv.App. 804 SW 777. 

55 CJ. p 476 note 78 

8. Del—PotU V Myers, 100 A. 580. 
80 D4L 608 

4. Fa.—davan v Hermann, 181 A. 
706. 885 Fa. ISO. 

B. Mich.—Madden v Lemke^ 48 K 
W 786. 88 Mich. 189 
55 GLJ p 477 note 86 

6. GaL—Heraog v. Purdy. 61 P. 87. 
119 GU. 99 

7. US—OBrowne v. U. S. 80 CtCL 
184. 

8L CaL—Bidegaray t Ormaca, 102 
P. 176, 48 CaLApp. 665. 

66 GU p 476 note 88. 

9u HT—Hamilton v Gtanyard, 2 
AbbDea 814, 8 Keyes 45, 81 Haw. 
Pr 680 

Wash.—Stlmson 2011 Co v Rogers. 
Mylrole Lumber Co, 107 P. Slip 
116 Wakh. 689. 
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or where such refusal was subsequently revoked by 
the buyer 

InstaUment contracts. A wrongful refusal by the 
buyer under an installment contract to accept de- 
hvery of an mstalhnent excuses the seller from de- 
hvenng the remainder ^ However, where delivenes 
are to be made to a consignee designated by the 
buyer, the consignee’s rejection of one consignment 
on the ground that it did not comply with the con¬ 
tract between such consignee and the buyer will not 
justify the seller’s refusal to complete dehveries.^ 

Request for postponement of deliveries. The sell¬ 
er is excused from delivering at the time specified 
where the buyer requests a postponement of the de- 
hvery date.^® So, where the buyer, under a contract 
for dehvenes to be made from time to time^ requests 
the sdler to discontinue dehvenes until further no¬ 
tice the seller is justified m suspending all delivery 
while the request remains in force,^^ but he is not 
so justified if the request is due to his own default 
and the buyer is at ell times wiUmg to receive goods 
shipped in accordance with the contract^ 

Acts or conduct of huyer^s agent. A statement 
by the buyer’s authorized agent that the buyer 
would not receive further dehveries excuses the 


seller from making them;^® but the unauthorized 
act of an employee of the buyer in directing the 
seller to stop ddiveiy is no excuse.^^ 

Indefinite or equivocal refusoL The seller will 
not be excused where the acts of the buyer do not 
clearly show a refusal to accept, which is absolute 
defimte, and uneqmvocal,^® and a mere request that 
the seller ddiver no more goods is insuffioent^® 

(3) Default as to Payment or Securify 
Therefor 

(a) In general 

(b) Failure to furmsh, or msufSaency 
of, secnniy or credit 

(a) In General 

The failure ef the seller to deliver the goods Is ex- 
eneed when the buyer has refneed or neglected to pay 
the purchase monoy when due under the terma of the 
contract. 

The sdler is excused from making dehvery where 
the buyer has refused or failed to pay the purchase 
mon^ when due under the terms of the contract®® 
When delivery is to be in installments, a failure 
or refusal to pay, when pajment is due, for an 
installment already delivered excuses a failure to 
make further dehvenes,®® without regard to the 


lOi KT—Storges, etix, Mfg: Go v. 
American Separator Oo^ 1S9 N.T 8. 
no, 144 AppJOlv 87a 
66 CLJ. p 476 note 86. 
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Sd 811, 69 Ohio App 176. 

66 CU p 477 note 89 
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lAimber Co, 840 lUApp 884. 

18. Mass—BreSky V Rosenberg, 168 
KBL 847, 866 Mass. 6a 
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Mach. Oo. 178 NW 488, 148 BUnn. 
887—Robson v. Bohn, 7 NW. 867, 
87 Minn. SSa 

IS. Minn.—HJorth v. Albert Lea 
Madh. Co, 178 NW 488, 148 Minn. 
887. 

ISL Wash.—migas v Mother's 
Grandma Cookie Oo., 886 P Ilia 
166 Wash. 8 

17. HL—Moulding T Fmaslns; 70 
BL 16L 

la Tez.-H3outhem Car MXg., etc.. 
Co V Seullin-Qallagher iron, eta, 
Co.. 86 SW. 846, 88 Tex.CivJtpp 

ua 

66 CU p 477 note 97. 

IS. MT.—Feierls v. Mewburger, 196 
KTS. 14a 808 AppJRv. 47a 

SOL Axk.-^BCadlson-Smlfh Cadfflac 
Ga V. Shauman, 89 S.W.8d 98a 
198 Ark. 9a 


Hkwali.-^BVank Klcholp, Limited, v 
Ram. 88 Hawaii 84. 
m.— David Kahn. Xne.. v. Sales Stim¬ 
ulators, 8 RJS.8d 58a mJiVP 
69a See Buxton v. Bliss ft Laugh- 
Un. 810 HLApp. 847. 

—Phelps ▼. Home Owned Storea 
46 SW2d 109a 848 Ky. 681 
La.—Williams Lumber Oo. v Stew¬ 
art Oast ft Bro, App., 81 So 2d 778 
—Tlrcait V Oottliea App., 161 Sa 
488 

KG.—WOaon v. Standard Fertiliser 
Co., 166 SBL 7a 808 NC 869. 

66 CLJ p 477 note L 
Default in payment as ground for 
resdaslon see supra 6 9a 
Nonpayment as constituting breach 
of contract see infra I 28a 
Seller's lien see infra if 890-408 

WrongfU wlthholdtiig of ITatt 
grower s' money by g rowers oorporap 
tlon and appUcation thereof to pay 
for additional atodk was breach of 
contracts with firuit growers Justi¬ 
fying growers in refusing thereafter 
to deliver fruit to corporation as 
contracted.—Dryden Local Growers 
V Dormaler, 8 PAd 274, 168 Wash. 
64a 

Suyer'd unfoundad claim for 3»> 
dnotlon from the contract price be- 
cauae of an alleged breach by the 
teller of another contract excnaee 
deUvery by the seller—Charles CL 
Davis ft Co. T. Moultrie Cotton Mlllg 
il78 SJBL 448, 48 GaJLpp. 677. 

975 


8L tTJS—Hayden Bros v. Columbia 
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HI.—Van Hnffal Tube Corp. v. Shar, 
98 NJaSd 2Sa 848 HLApp. 24L 
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V Soya Processing Co.. 48 NAL8d 
811, 69 Ohio App 176 
Tenn.—O L. Shull Lumber Co. v. 

Paxton Co. 1 TennJkppu 268 
Wis.-^Gedanke v. Wisconsin Evapo¬ 
rated Milk Go, 864 NW. 860, 815 
Wls. 870. 

66 CLJ. p 478 note a 

vOked as lllie basis Justifying the 
seller's treatment of the contract as 
discharged are the buyer'e eubstan- 
tlal default and hla renunciation or 
abandonment of the contract. The 
buyer's material and aubatantlal de¬ 
fault in making pasrment operates as 
such a breach of tbs entire contract 
that It discharges sailer at hla elec¬ 
tion from further performance The 
second theory of Justification is that 
the buyer's failure to perform hla 
port of the contract by payment In 
full for goods already delivered oon- 
atltutes abandonment or repudiation 
of the contract by the buyer which 
relievea the seller from the duty of 
making further dellverlea. In such 
case it is the Intention of the party, 
and not the extent of hla default 
which la all-important—Gedanke v 
Wisconsin Evaporated Milk Co, su¬ 
pra. 
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reason for the failure of the buyer to pay^^ if the 
buyer's default is xnaterial,^^ a^, under Uniform 
Sales Act § 45, the materiality of the buyer’s de¬ 
fault m payment of an installment is made the test 
of the seller’s right to refuse further performance, 
and is dependent on the terms of the contract and 
the circumstances of the case^^ Howerer, it has 
been held in some cases that the seller is not ex¬ 
cused from further performance of the contract, un¬ 
less the refusal to pay for an mstallment was made 
in sudi terms or under such arcumstances as to 
show an intent on the buyer’s part to radiate the 
contract absolutely 

The seller is not excused for withholding dehvery 
because the buyer had not paid for dehveries pre¬ 
viously made tmder separate contracts Failure 
or d^y in payment of the price, when justified by 
the circnmstances,*^ as where the seller demands a 
greater sum than he is entitled to receive**^ or has 
first delhiulted,^^ or, before time for payment, has 
finally repudiated the contract,^^ or has waived the 
buyers default or delay m payment,^^ does not ex¬ 
cuse default in ddivery. So, where the buyer had 
been purdiasing goods from the seller for a number 
of years, making payments from time to tune on his 
general account, which had never been settled or 
stated, failure to pay within the time required by the 
terms of the contract did not justify the seller m 
refusing to make further shipments, without previ¬ 
ous notice to the buyer Likewise, the seller is 
not excused because of the biQrer’s failure or re¬ 
fusal to make payments on other contracts,^^ or to 
pay at a place other than that fixed for delivexy,^^ 
or at a time when payment is not due,^^ and, if 


the contract is entire, a failure to pay when a part 
delivery has been made does not excuse the seller 
from completing the dehvery,although, where 
the contract provides that payment shall be made as 
fast as the goods are loaded on cars, the fact that the 
contract is entire does not avoid the effect of a re¬ 
fusal to pay A breach of contract by the buyer 
during a certam year by failing to pay for an m- 
voice does not excuse a default of the seller for a 
previous year 

Prospective inability of buyer to perform- While 
fear of the buyer’s failure to pay may justify re¬ 
fusal to dehver tmtil payment is made or se¬ 
cured,** it will not excuse delay m delivery.^® So, 
the fact that the seller experienced some trouble and 
delay m collecting for the first shipment does not 
relieve him from making further shipments 
Where a sale is made on the imphed understanding 
that the buyer will keep his credit good with the 
seller by paying past accounts, the buyer’s failure to 
fulfill such imphed condition will excuse the sell¬ 
er’s failure to deliver the goods.^* 

Payment by check. If it is agreed that the seller 
shall retam the goods until he finds out that a 
check given m payment is good, and he deposits the 
check m his bank for collection, the bank collecting 
the amount and crediting him with the proceeds, 
he caimot excuse delay m dehvery on the ground 
that he did not know that the check had been paid.^* 
Where the buyer sends his check to the seller but 
fails to have it certified as required by the contract, 
he may not insist on the seller’s stnct performance 
of those terms of the contract favorable to the 
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917. Masa—Lander v Samndl Hel¬ 
ler Lea t her Co, 60 NJBL8d 981^ 814 
Uses. 698. 

55 GLJ p 479 note 9. 


98. NT—Gray v. TVaiton. 14 NEL 
191, 107 N.T 864, 27 NT.WUyJMy 
819, 68 N.Y Super. 684. 

99. US—Vemon Lumber Corp. ▼ 
Hhrcen Const. Co., CCJLNT, 166 
7 2d 848 
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buyer WHiere the contract provides that the sell¬ 
er shall receive unmediate payment for each load 
of goods delivered* the action of the buyer in 
stopping payment on a check gi\en in payment of 
goods dehvered constitutes such a breach of con¬ 
tract as to excuse the seller from making further 
dehvenes 

Readiness to pay The seller is not excused if the 
buyer is ready and wilhng to pay at the time he 
makes demand for delivery If the buyer is m 
fact able* ready, and vnlling to perform, or offers, 
by methods within the seller’s power to adopt, to 
insure him the purchase price, the seller cannot re¬ 
fuse to perform unless the contract gives him the 
arbitrary nght to judge of the buyer’s finanaal 
ability to comply with the contract^^ 

Readiness to deliver. The buyer’s refusal to pay 
does not reheve the seller from showk^ that he 
was ready and willing to perf orm.^8 

(b) Failure to Furnish, or Insuffiaency of. 
Security or Credit 

The failure of the aeller to deliver the goods Is ex¬ 
cused If the buyer neglects or Is unable to fUmIsh the 
security or establish the credit fCr the price as stipulated 
fdr in the contract. 

Failure of the seller to dehver is excused if the 
buyer neglects or is unable to furmsh the security 
or estaUish the credit for the pnce as stipulated 
for,or if the security furnished becomes worth¬ 
less,®® or the credit insufficient®^ So, where the 
seller loses the benefit of a guaranty of payment 
made by a third person, he is excused from dehv- 
eiy,®® and is not reqmred to diange a credit con¬ 
tract by offering to dehver for cash.®® On the other 
hand, it has been held that a seller, who has agreed 
to accept the note of a third person m excha n ge for 


the goods, is not excused from delivery on tender 
of the note, by the fact that, before the contract 
was made, the maker of the note, without ffie 
knowledge of the parties, had become insolvent®^ 
So, where the contract pro\ides that, if it is im¬ 
possible to deln^er within the hfe of a letter of 
credit already furnished, the buyer will arrange for 
an extension of credit, lus failure to do so will not 
justify the seller m abandomng the contract, where 
he did not give the buyer notice that an extension of 
credit w*ould be required.®® An immatenal delay 
in estabhshing the credit stipulated for in an install¬ 
ment contract will not excuse the seller’s failure 
to dehver.®® 

e. Insolvency of Buyer 

The mere Insolvency of the buyer does not excuse the 
seller^ failure to deliver the goods where the buyer Is 
able and willing to pay the purchase price 

The mere insolvency of the buyer does not entitle 
the seller to refuse to perform if the buyer is able 
and willing to pay the price, but, if the sdler tenders 
ddivery, and the buyer refuses to pay because of 
insolvenqr, the seller is excused.®^ Where the 
sale is on credit, the sdler is excused from ddiveiy 
if the buyer has absconded®® or has become in¬ 
solvent®® The excusal of the sdler from per¬ 
formance m such cases is rdated to the hen of the 
seller and the right of stoppage in transitu.®® The 
nght of the seller to withhold dehvery is not quali¬ 
fied or dimimshed by a payment of a part of the 
purdiase price;®^ nor is it affected by the terms of 
the credit agreed on or the secunty contemplated,®® 
and Ihe fact that the buyer has given his note for 
the pnce payable at the expiration of the credit,®® 
or has deposited notes to recdve payment on which 
nothing has been realized,®® does not alter the rule 


4a CaL—Gerda v. Berman, 144 F 
2d 65, 62 CalJ^Sd 112 

4a KY—Mlchaelson v Thomaa 22 
NY8 2d 864, 260 AppJMv 882 
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affirmed 67 NY. 287 

66 C J p 480 note 2a 

SI. US—MorrUl v. Molnnea DG 
Pa., 266 F 441. 

66 CLJ, p 480 note Sa 

77C JS—62 


sa NY— ^tavwtm. T Florence ISRm 
Co.. 118 NSL 629, 222 NY 290 

sa NY—Hanna v. Slorenoe Iron 
Co, supra. 

sa B.L—Admail v. Waterman, 6 
ILI 48. 

56 OJ p 481 note 88 
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On discovery of the buyer’s insolvent a seller of 
goods IS excused from ddivenng the goods except 
for cash,^^ and m demanding payment m cash the 
seller need not make a tender of the goods On 
the refusal of the seller to ddiver the goods except 
for cash the contract is treated by the seller as still 
in force and as binding on both parties If, how¬ 
ever, the buyer is ready to substitute cash for the 
credit, his insolvenqr does not excuse the seller 

§ 211. •*— Evidence 

The oefierel rales regulatlna evidence In dvll actions 
ordinarily apply with reapect to the default or delay of the 
seller In the delivery of the goods. 

General rules r^ulating evidence in ovil actions 
ordinanly are apphcable with respect to the default 
or delay of the seller m the dehvery of the goods 
Thcburden is on the seller to show an excuse for 
default or dday m ddiivexy,^^ sudi as impossibility 
of performance due to an act of God,^ or to some 
action taken by or under authority of law,^^ or to 
a cause speared m the contract as reheving the 
seller from performance.^* 

Admisstbihty The general rules governing the 
admissibih^ of evidence m avil actions ordinanly 
apply in determining the admissibility of evidence 
rdative to the suffiaency of the sdlor’s excuse for 
nonperformance.^^ If the seller daims unreasonable 


delay on the part of the buyer m furmshing cars for 
shipment of the goods, evidence as to the usual time 
required to deliver cars at the loading pomt, after 
they have been ordered, is admissible Where the 
btyer defends an action for the pnce because of de¬ 
lay m delivery, evidence is admissible to show that 
the delay was due to his own fault.7* Evidence of 
contracts with third persons is inadmissible to show 
an excuse for failure to dehver.^^ 

Waghi and sufficiency. The general rules gov- 
emmg the weight and sufficiency of evidence in mil 
actions ordinanly apply m determining whether or 
not the seller’s default or delay m dehvenng the 
goods was justified.^* 

§ 212. -Queationa of Law and Fact 

When the evidence It In dieputa or dllferent oonolu- 
elone reaeonebly may be drawn therefrom. It le a quee- 
tlon for the Jury to determine whether the default or delay 
of the eeller In delivering the gooda waa Juetifled. 

General rules regulating questions of law or fact 
in avil actions ordinanly are applicable with respect 
to excuses for the default or delay of a seller m 
dehvenng the goods.^* Accordmgly, where the evi¬ 
dence IS conflicting or different conclusions rea¬ 
sonably may be drawn therefrom, it is a question 
of fact for the jury to determme whether the sell- 


es. tJSl—Xioopold T. Rock-Ola Ufa 
Oorp. aCJLUlas.. 109 F2d Sll— 
Bock-Ola Ufa. Oorp v. Lfoopold, 
CCJLUIsa., 98 F.2d 19S, 117 AX.R. 
1101 . 

e& US—Stodc-Ola Ufa- Oorp v 
L«opold, supra. 

67. US—RocilB-Ola Ufa OOrp T 
lioopold, supra. 

68. K.T—Pardee ▼ Uanady, 9 NJD. 
SSa 100 NY 191. 

56 CtJ. p 481 note 4a 
68. SCL—Pearoe-Touna-Anael Co v 
Charles R Allen, inc., 50 saL9d 
098, SIS SC 578. 
presumptions 

Where sales contract called t6r 
deUvery of fuel oU to barae for ship¬ 
ment to buyer FOR seller’s doclt, 
and barge sank after It was loaded, 
court could not speculate on what 
caused barae to sink and presume 
neallgenoe on part of seUer so as to 
preclude recovery by seller In action 
for prloa—Troy Reflnina Oorp v. 
Slagter OU & Orease Co, D.C.Ky., 61 
FRnpp- 969. 

7R US—Lk Albert d: Son ▼. Arm- 
strona Rubber Co., CJLOoiul, 178 
F9d 182. 

N.Yj— aubshman Factors Oorp. r. 

Sport Jewel, 86 NYRSd 497 
66 CLJ. p 481 note 44 
71. Neb— U atousek v. GalUgan, 178 


NW. 616, 104 Neb 781, 19 A.L.R 
1970 

S O —Pearce-Touna-Angel Co v 

Charles R Allen, Ine., 60 SE.2d 
698. 218 SC 678 

78. NT—Uawhinney v UUlbrook 
Woolen unis. 187 NR 818, 884 
NT 944. 

78. Ud.—Jenkins ▼. Spedden, 111 A. 

186, 186 Ud. 687. 

66 a J p 481 note 47. 

74. Neb—Sonken-Oalamba Oorp t 
A lpirn, 999 N.W 46, 188 Neb 96. 

66 OJ p 481 note 60. 

Bvtdenoe ^*>16 

N T —Martin Ross Ufa Oorp v 
Xniua, 48 NTJSSd 766, 181 Mlse. 
996 

66 OJ p 481 note 60 M 
Mdenoe held inadmissible 
Ud.—Frey & Son v Uagness, 167 A. 

400, 161 Ud. 876. 

66 aJ p 481 note 60 Cb] 

75. Ud.—Baltimore, eta, R Oa v 
Carter, 106 A. 760, 188 Ud. 661. 

76. Uich.—McJClnnon Ufa Co. v. 
Alpena Dish Co., 60 NW. 478, 108 
Uich. 991. 

77. FSd—Sunaerl v Garda, eta, Co, 

148 A. 81. 998 Fa. 849. — 

78. US—^roy Reflnina Oorp v 
Slaater OU A Grease Co, DCLKy, 
61 FSupp. 869 

978 


NT—aubshman Factors Corp v 
Sport Jewel, 86 N.TS9d 427. 

66 CUT p 489 note 66. 

Act of God 

SC—Pearce-Touna-Anaei Co v 

Charles R Allen, mo, 60 SJL2d 
698, 218 SC 678 

66 C J p 489 note 66 [a] (8), Cb] (8) 

OonaUUmM or hasards beyond sdlsc’s 
control 

Cal —Sorensen ▼ Sand, 908 P 2d 880, 
90 CmULppM 779 

Utah.—Tanner v. Childers, 160 P2d 
066, 108 Utah 466 

66 OJ. p 489 note 66 [a] (14). 

Delivery prevented by awerament 
order 

RJ.—Clnquearano v T A. Cilaike 
UOtore, 80 A.9d 869, 69 RL 98 

Delay due to strllDe 

Pa.—MindUn v Freedman, 69 A.9d 
177, 166 Pa-Super 498 

XmpossIUltty by reason of Are 

Cal —Rawjee v Hetton, 180 P 2d 889, 
79 Cal.App 9d 94 

Perfonnanoe Ineamtable or burden- 
some 

Va.—Goldstein v. Old Dominion Pear 
nut Corp, 16 8JL2d 108, 177 Vh. 
716. 

79 Neb—Sonken-Galamba Oorp v 

, Alpirn, 999 NW. 46, 188 Neb 96. 
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cr*s defatilt or delay m deliyenng was justified.®® 
Thus, It IS a question for the jur} to determine, 
under conflicting evidence, whether performance 
was excused by default of the bu^er m paying the 
pnce,®i or perfonmng other conditions,®® whether 
performance by the seller was prevented by the acts 
of the buyer®* or third persons ;®4 whether the seller 
was excused under a “stnke dause,”®* or other 
stipulation agamst liability,®* such as causes beyond 
the seller’s control,®^ whether the sdler or the buy¬ 
er was required to procure shipping permits,®* 
whether the seller made every reasonable effort to 
procure transportation &.cihties,®® whether he 
waived the terms withm whidi the buyer was to 
furnish cars for shipment,*® and whether dda> m I 
deliveiy was due to the firaudulent conduct of the 
seller.*® Where the contract is subject to the sell¬ 
er’s satisfaction as to the financial responsibihty 
of the buyer, the good faith of the seller in declaring 
dissatisfactioa is a question for the jury ** On the • 
other hand, questions relating to the seller’s excuse 
for default or delay m dehvery are questions of law 
for the court where the evidence is undisputed and 
not more than one inference reasonably may be 
drawn therefrom.** 

Materiality of buyer^s default under Uniform 


Sales Act WTieiher the buyer s refusal to take de¬ 
livery, or pay for one or more installments of a 
contract for ddnery :n installments, was so matenal 
as to justify the s^er m refusmg to make further 
delnenes under Uniform Sales Act § 45, is a 
question for the jury» where the facts are dis¬ 
puted ,*'t but It IS a question of law for the court 
where the facts are undisputed, and only one con¬ 
clusion may be drawn therefrom by reasonable 
men.*® 

§ 213. Sale or Return 

A contraet of Mie or rotum Is recognized at common 
law and by statute In some jurisdictions 

f 

A contract of sale or return is recognized at 
common law and by statute m some junsdictions.*® ^ 
A contract which provides that the buyer may return 
to the seller all of the goods that remain on hand 
at a stated time,*^ or which gives the biQrer the 
option to retam the goods and pay the price or 
return them,*® if he does not like them or they 
prove unsatisfactory,** is a contract of sale or re¬ 
turn, the nghi; of porchasg or return in such case 
resting entirely on the option of t^ buyer rather 
than on the seller® or on the character or qualify of 
the goods.* Sudi a contract is a sale on a condi- 


80. Wash.—Reave v Amoldo, 80 P 
2d 948, 176 Wash. 679 

65 CJ p 488 note 56, p 468 note 
80 M, p 479 note 4 M. 

81. Wash.—Reeve v. Aznoldo^ su¬ 
pra. 

55 CJ p 488 note 67. 

88. U.S—XT S V SCoUosr, NT, 187 
F 958, 68 aCLA. 585. 

Mass.—C. 6b S Shoe Mfa Go, lUCi 
V. Dennett, 168 NIL 776, 869 Mass. 
817. 

88. US—Brauer v Macbeth, NT, 
188 F 977, 71 CCA 881 
Tt.—Gilman v. Booth, 99 A. 780, 91 
Vt 188 

8A ns —Wickham, eta, CkMd Co 

V. Minnesota Coal Co., aCJLIU. 
7F2d 878 

88. Ta.—Smo k eless Fuel Co v Sear 
ton, 58 SJBOL 889. 105 Ta. 170 
8a MIOh.—'Flores v Basso^ 201 N 

W. 875, 229 Midh. 677. 

55 C.J. P 488 note 68 

87. Md.—Wilson v. Cnrletl; 117 A. 

6, 140 Md. 147 
55 CJ. p 488 note 68. 

8a N.T—Bridges v Barry, 148 N. 

a. 664, 287 NT 881. 

8a US—BdwardsvUle Coal Co v 
Crown Coal, etc., Co, CLCJLMo, SO 
F2d 890 

9a Mo—'Mitehen V. Wsyland, App. 
848 SW. 87a 

91. Miss.—Cos V Indiana Drug, 
etc., Co., 87 So 88a 


9a ua— -FldeUty Fuel Co v Mar¬ 
tin Mows Coal Co., 15 F2d 470 
9a NT—Jauch v. Fowertown Tire 
Corp., 209 NTS 16, SIS AppDiv ’ 
826 

Fa.—'Amerioan Tube^ eta, Co v Brie 
Iron, etc., Co., 125 A. 804, 881 Pa. 
10 

94L Neb—Sonken-Galamba Corp v 
Alpim, 292 NW 46. 188 Neb 96 
55 OJ p 483 note 70 
9a NT—Jauch V. Fowertown Tire 
Corp, 209 NTS 16, 218 AppJNv 
826. 

Fa.—American Tube, etc., Co v. 
Erie Iron, etc., Co, 185 A. 804, 281 
Pa. 10 

9a US—Coon V. Smith, DGLIU., 4 
FSupp. 96a 

NT—Emerson v. Associated Gas ft 
Electric Co., 866 NTS 26a ®48 
Misc. 68a 

Contract of sale or return deflned 
and distinguished see supra i 1 
Return of goods to seller as consti¬ 
tuting rescission see supra i 111 
Sale on trial or approval see s up r a 
Si 195-201. 

Xnasaetton hsU not a ssle oar ze- 

Tenn.—Newkirk v. Tennessee Metal 
Culvert Co., 15 TemLApp. 417 
BvUence held sufSoliBf 
To show that transaction consti¬ 
tuted sale or return.—A. D. Kbmman 
Co V. Newman Clothlera LaJbpik, 
200 So 67a 

979 


97. Ala.—OoKpus Juris cited in 
Magic City Faint ft Tarnish Co 
V American Surety Co of New 
Torl^ 153 Sa 42, 4a 228 Ala. 40— 
Oovpn Jmds dtsA la Birmingham 
Post Co V Sturgeon, 149 So. 74, 
77. 227 Ala. 18a 

La. Corpus Juris gno9sd la CL T 
Hill ft Col V. mtsrstats Elsctric 
Co of Shreveport, App, 196 So 
896, 899 

Mich.—Consolidated Paper Ca v 
Nlxns, 10 NW.8d 88a 806 Mich. 
216—Thunder Bay Quarries Ca v. 
Pollard, 8 NW.2d 816, 801 lOdh. 
888 

Tax.—Oocpns Juris viotad la Concor¬ 
dia Fire ms. Co of Milwankss v. 
McCarty Motor Co, GlvApp. 45 
SW8d 446, 447, error dismissed. 

55 OJ. p 488 note 74. 

9a Tez.—Concordia Sire Ins Ca of 
MUwaukss V. McCarty Motor Ca, 
ClvApp, 45 SW2d 446, error dis¬ 
missed. 

55 OJ. p 488 note 75. 

9a TOz.—Concordia nre Ins. Co of 
Miluaukes v. McCarty Motor Co, 
supra. 

55 OJ p 488 note 7a 

1. ]ia<±L—Consolidated Paper Ga v 
Nlme, 10 NW2d 88a 806 Mich. 816 
—Thunder Bay Quarries Co v 
Pollard. 8 N.W2d 816, 801 Mich. 
888 

a VJB .—Sturm v. Bokar, Ind., 14 
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tion subsequent* Consequently, if by the terms of 
the contract payment of the pnce is made a condi- 
tioa precedent to the passii^ of the proper^, the 
contract is not one of sale or return * 

§ 214. Exercise of Sight to Return 

Thft right to roturn tho goods under s oontraet of sale 
or return must be exercised In accordance with the terms 
of the contract. 

The exerase of the right to return the goods and 
the extent of such right depend on the terms of the 
contractus and there must be a compliance with 
such terms,^ or the right to return is lost? The 
burden is on a buyer seeking to avoid liability for 
the purchase pnce to establish a legally suffiaent 
return.^ A\liere there is a l^lly suffiaent return, 
the buyer is absolved of liability.^ An offer to re¬ 
turn, refused the selleri relieves the buyer from 
hability for the pnce,^® or will entitle him to re¬ 
cover the purdiase mon^ if he has paid it^^ No 
formal tender of a return is essential where it is 


apparent from the seller’s conduct that a tender 
would have been refused.^* Where the buyer re¬ 
turns the goods in accordance with the provisions of 
the contract, the contract is terminated.^^ 

Waiver of right. The mere giving of a note for 
the pnce does not waive the buyer’s nght to return 
the goods 

Death of buyer Where the buyer dies before ex¬ 
ercising the nght to return the goods, his personal 
representative becomes liable for thar imme^te re¬ 
turn, or payment of the agreed pnee.^* 

Time for return If no particular time is fixed 
for the return of goods sold under a contract of 
sale or return, they must be returned within a rea¬ 
sonable time^ Ordmanly, the question of what 
IS a reasonable time is for the jury,^? but it becomes 
a question of law when the facts and arcumstances 
can lead to but one conclusion.^^ If a particular 
time 18 fixed,^^ as at the termination of the con- 
tract,^^ the return must be made within that time, 


set 99, ISO U.S SIS, S7 LJSd. 
109S 

TeniL—Newldrk v Tennessee Metsl 
Culvert Oo, 18 TennApp 417 
Tez —Concordia Fire Ins Co oX Mil¬ 
waukee V McCarty Motor Co^ Civ 
Appi« 48 BWSd 446, enor dis¬ 
missed. 

3. Ls.— CL T. Hm A Co V Inter¬ 
state saectric Co of Sbreveport 
Amt, 196 So 896 

Tex.—Ck>ncordia Fire Ina Co of 
Milwaukee v McCarty Motor Co., 
dvApp., 45 SW.2d 446^ error dis¬ 
missed. 

55 OJ. p 488 note 78 
Agreements for repurdiase sod xe- 
conveianoe see infra i S7a 
Itevesting of title In seller on sale 
^ or return see infra i 877 
Transfer of title on sale or return 
see infra i 869. 

4. Tes>-^noordia Fire Ins. Co of 
Milwaukee v. McCarty Motor Oo, 
supra 

55 C J p 488 note 8L 

5. Mias—Oorpns Jutim etted In 
Rouse Drug Store v. Columbia 
Scale Co, 146 So 397, 164 Mias 
640 

55 GU. p 484 note 84 
Qnsstlon of law oar fSet 
Wbere oontraet for purchase of 
material provided for buyer's return 
of material to seller with consent of 
seller, whether seller gave such con¬ 
sent was Question for fury —XJ S, 
for Use and Benefit of Zl B. Kaiser 
Oo V Southern Piping A Brectlng 
GOb, DCLTenn, 98 FJSupp. 569. 
a MIesw—Rouse X>nig Store v. Co¬ 
lumbia Seale Co, 146 So. 197, 164 
Mlaa 646 

55 GbJr. P 464 BOU 95. 


'Question of faot 

On oonfllctlug evldenee whether 
there has been a compliance with the 
terms of the contract Is a Question 
of fact for the jury 
Ark.—Arkansas Stores v McClen- 
don, 214 SWSd 61. 818 Ark. 988 
Minn.—Northern Rode Island Plow 
Co V Torgerson. 285 NW. 878, 
188 Minn. 688 

7. Ky—Stevens v Chatfield, 18 S 
W 2d 1006, 280 194 

Tez.—Jackson v. RloSb CivJkpp., 296 
SW 852 

a Tt.—David W Blow Co v Cohen, 
180 A. 689, 99 Tt. 78, 68 AX.R. 686 

a l4L—A. !», Komman Co v New¬ 
man Clothiers. App, 200 So 678 
Bvidsnos bdd suffloUnt 
To show a sufficient return.—A. 
L Komman Co v. Newman Clothiers, 
supra. 

la US—^Thornton v wynn, Dist. 
CoU 13 Wheat 188, 6 L.Ed. 695 

11. US—^Thornton v. WVnn, supra. 
NY—Castillo V. J B Frank, Ino, 
194 NTS 418 

la Ala—Corpus Furls dtsd In 
3Caglo City Paint ft Tarnish Oo 
T American Surety Go of New 
York, 168 So 42. 48, 828 Ala 40 
Ark.—SEtead's Drug Store v Hesslg^ 
Ellis Drug Co. 185 SW. 484, 98 
Ark. 497 

la HL—^Bolender v. Pearca 888 HI 
App 187. 

La—A. L Komman Co v. Newman 
Clothiers, APP. 800 So 678 
Revesting of title In seller see Infra 
9 277 

la Or-Witt V Cami^^-Ijakln Se- 
gar Co.. 184 P Sift 66 Or. 144. 

98D 


la m-^Bolender v. PMroe, 888 HL 
App 187 

Custody and management of dece¬ 
dent's personal property see Bzeo- 
utors and Administrators 9 899 et 
seQ 

la Cii.--aedell v Mashbum, 197 
P8d 98, 87 CalApptd 417 
WTa— V. Montgomery Ward ft 
Co, 4 SBSd 798, 121 W.Ta 554 
56 CJ. p 484 note 8a 
Delsy held unreasonaUs 
W TanHlll V Montgomery Ward 
ft Co.. 4 SB.8d 798, 181 W.Ta 554 
55 OJ p 484 note 96 [a]. 

Bvldenos hsia snfllolsnt 
To Justify finding that goods were 
returned within a reasonable time — 
J J Meany Gasket Co v McCarthy, 
871 NW 99. 199 Minn. 117 

17. Minn—J. J Meeny Casket Oo 

V McCarthy, supra 

WTa—Hill V Montgomery Ward A 
Oo, 4 SB.8d 798, 121 WTa 66a 
65 CJ p 484 note 97. 

la WTa—Hill T. Montgomery 
Ward ft Co, supra 

la Miss—Rouse Drug Store v Co¬ 
lumbia Scale Go., 146 So. 297, 164 
Mias 640 

Mo—Columbia Weighing Mkoh. Co 
V. Fltsglbbona, App. 43 S W 8d 
897 

SC—Columbia Weighing Mkch. Oo 

V Rhem, 162 SM. 427. 164 aC 
876. 

55 CJ. p 484 note 9a 

sa Ark-^-ReadTs Drug Store v Hes- 
sig-EUis Drug Co., 186 aW. 484^ 81 
Ark. 497 

56 CJ p 486 note 8a 



77 O.J.S. 


SALES 


§§ 214-216 


unless the provisicn as to time is waived^^ WHiere 
a contract gives the buyer the exclusive agency for 
the sale of goods for a designated penod, wi^ an 
agreement for return of the goods if the sales do 
not amount to a certain sum, the seller is not bound 
to take back the goods before the end of the agenc}* 
penod.** 

Place of return, delivery to earner If no place 
is designated for the return of goods sold under a 
contract of sale or return, it is meumbent on the 
buyer to return the goods to the place where he 
received them,*^ or to the seller’s place of busi- 
ness,^^ or he must seek the seller and ascertam 
from him where redeliveiy shall be made If the 
seller’s residence is unknown, the buyer must show 
that he made an effort to discover 

The general rule that delivery to a carrier for 
shipment to the buyer is dehvery to the latter, as 
discussed supra § 164, does not apply to a return 
of goods to the seller under a contract of sale or 
return,and a buyer under such contract, who 
dehvers the goods to a carrier for shipment to the 
seller, is liable for their loss m transit^^ So, where 
the place of return is the seller’s plact of business, a 
delivery to an express company at the buyer’s place 
of business makes such company the buyer’s agent, 
and if, owing to their mismarking, the goods are de¬ 
livered to the wrong person, the buyer is liable for 
the pnee.^^ Delivety of the goods to a carrier con¬ 
signed to the seller is proper where the contract 
provides for such mode of retum.^<^ 


§ 215. — Effect of Failure to Return 

On a failure to return goods sold under a contract of 
sale or return within the proper t me, the sale becomes 
absolute and the buyer Is liable for the price 

On a failure to return goods sold under a contract 
of sale or return within the time limited, or, if no 
time IS fixed, within a reasonable time, the sale be¬ 
comes absolute and the buyer is liable for the 
pnee,’^ unless the seller has by his conduct pre¬ 
cluded himself from asserting such failure and 
no demand is necessaiy to fix the buyer’s liability 
The loss or destruction of the property is no ex¬ 
cuse for the failure to return since, the title being 
in the buyer, he is liable for the loss.^^ The seller 
IS liable for the loss or destruction of the goods if 
he demes the right of the bu 3 *er to return the 
goods,^^ or fails to remove the goods on the btyeris 
demand.*^ 

§ 216. Sales to Arrive 
a. In general 

b Quantity and quality of goods 
Jji Oememl 

A male of goods conditioned **on arrival’* or ’’subject 
to arrival” or "no arrival, no sale” generally renders 
the sale conditional on the arrival of the goods. 

The sale may be conditioned ”on arnval” of the 
goods, or of goods ’’to arrive,” these phrases mean¬ 
ing the same thing^*^ or the contract may be 


81. K.Y—IVrd v. Ford Motor Oob 
165 NTS 1001. 179 AppDiV. 471 
65 C J p 485 note 1. 

Oondnot liiia not to oonstUate viair> 
er 

(1) In generaL—Columbia Welsh* 
Ins Mach. Oo v 161 8JB. 417. 

164 8 a 176 

(1) Seller not replying to bnyer’a 
letter requesting shipping directions 
did not waive contract maJeing buyer 
liable for piioa nnleae returning 
property by freight within a desig¬ 
nated number of daya.—Rouse Drug 
Store V Columbia Scale Co. 146 Sa 
197. 164 Mlaa 640 

88. Miss.—Brenard Mfg Co v lil^ 
tlA 105 So 761. 141 Miss 761 
Tex.—Brenard Mfg Co v Crowley 
Mercantile Co, ClvApp. 260 SW 

146. 

88. OU—Johnson v Curlee Cloth¬ 
ing Co. 140 P 682. 112 OkL 120 

84. Vt—David W Blow Co. v 
Cohen. ISO A. 689. 99 Vt. 78. 

88. Me.—White V Perley, 16 Me. 
470. 

85. Pa.—Dewey v. Brie Borough. 14 
Fa. 111. 58 Am.D 581. 


87. OU—Johnson v. Curlee Cloth¬ 
ing Co. 240 P. 612. 112 OU ISO 

Wash.—^Meyer v Hodge, 167 P 49. 
91 Wash. 16. D.BJL1916B 1207. 

88. (Hdw—Johnson v. Curlee Cloth¬ 
ing Co. 140 P 612. US OU ISO. 

lioss or destruction of goods ss ex¬ 
cuse for failure to zetum see infra 
i 215. 

88. TL—David W. Blow Ca v. 
Cbheii, ISO A. 689. 99 Vt. 78. 

aoii Miss —Rouse Drug Store v Co¬ 
lumbia Scale Co.. 146 So 187. 164 
MIm 640 

81. Miss —^Rouse Drug Store v. 
Columbia Scale Co.. 146 So., 297. 
164 Miss. 640. 

Mo—Columbia Weighing Mach. Oo 
V. Fitiglbbone, App. 41 S.W.2d 897 
&C—Columbia Weighing Mach, Oo 
V. Rhem, 161 SJB. 427. 164 SC 
178 

Tenn.—Iisvltt & Oo v. Krlger, 6 
TennJkpp 128 

65 CJ p 486 note 11. 

88. Mont.—Berlin Mach. Works v. 
Midland Coal, etc.. Co., Ill P. 198 
45 Mbnt. 890 

66 GJ p 486 note 18 

981 


waives 

IBhct that seller of machine on 
thirty-day option sent man to adjust 
machine several months after buyer 
received it did not show Bauer’s 
waiver of time as essence of the 
contract—Columbia Weighing Ifach 
Co V. Rhem. 162 S.B. 427, 164 &a 
876 

88. lU-^ones V. WMgh^ 71 111 
61. 

M8—White V. Perley, 16 Me 478 

88 AlSb—Foley v. Felrath, IS So 
485. 98 Ala. 178 89 Am SJt 89. 

65 GJ p 485 note 18 

Lioae of goods in transit to seller 
see supra f 214 

Risk of loss or Injury generally see 
Infra 81 286. 187 

88 Gad—Newburger v. Hoyt, USE. 
915. 86 Ga. 508 

88 IiSd—Tme-Tagg Paint, etc., Co 
V. M. Augustin Faint atc^ Co., ill 
So 111. 162 La. 929 

87. K.T—Newbery v Fumlval. 56 
NT 688 

66 C J p 486 note 18 

Selection of carrier and route see su¬ 
pra i 168 
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quahfied hy the words ‘'subject to am\al ”38 Such 
contracts g^enerally are conditional on the amval 
of the goods, not of the vessel, and, if no goods ar¬ 
rive, the contract is at an end, relieving the seller 
of his obligation to deliver,*® but, where the seller 
has agreed to dup the go(^ and their failure to 
amve results from his omission to ship them, he 
is not relieved from his contract The contract 
may, however, be conditioned on the safe amval of 
the vessel, and m such case the seller is bound, al¬ 
though no goods amve, since the contract is ab¬ 
solute to deliver if the vessel amves, although the 
goods are not on board A sale of goods to ar¬ 
rive by a particular date does not import a war¬ 
ranty that the goods will amve on tiie day, but 
merely that the seller is bound to dehver and the 
buyers to accept only goods that have arrived by 
that day, and if no goods amve the contract is at 
an end.^* It has been held that, where the sale 
IS of goods which have already been shipped, a 
clause ‘^to arrive on or before” a specified date does 
not make the sale d^endent on the amval of the 
goods at that tune, but only designates the time be¬ 
fore whidi the sdler cannot be compelled to de¬ 
liver.^* 

"No amvd, no sale" In the clause "no amval, 
no sale,” the word “arrival” ordinarily refers, as 
does the word “sale,” to the goods whicdi are the 
subject of the contract, and not to the particular 


vessel on whidi they are shipped, and the whole ef¬ 
fect of the clause is that, if the goods never amve 
at their destination, the buyer acquires no property 
m them and does not become liable to the seller 
for the pnce.** The clause ordinanly rebeves the 
seller from liability where the goods do not amve 
for any reason w^di is not the fault of the sell¬ 
er On the other hand, the amval of the vessel 
in certain cases may constitute the only condition 
intended with resultant hability on the seller if the 
vessel arnves without the goods The seller is 
not relieved of liability for nondelivery of the goods 
where the terms of the contract and the under- 
standmg of the parties restnct the meaning of the 
words to the risks and penis of navigation or 
tran^rtation ^7 Further, the terms of the contract 
may be such as to obligate the seller to ship the 
goods.^* 

ParHadar vessel If there is a stipulatioci that the 
seller shall give the buyer notice of the name of the 
vessri as soon as it is known to him, a slight error 
in the name of the vessel will not justity a refusal 
of the goods Where the contract provides mere¬ 
ly that the goods shall be shipped by a particular 
vessel, "ho amval, no sal^” it is not necessary that 
the goods be earned to their destination in the 
designated vessel Under a contract for the sale 
of goods to amve by a particular vessel to sail on or 
about a certam day, the btyers are bound to accept 


38» InSL—-Penn-Amerlcan Plate Olaas 
Co. V. Here h aw, eta, Ck»^ SO KB. 
1047, 48 mdsApp 848 

55 CJ p 488 note 19—5 OJ. p 582 
note 39 [b3. 

80. KT—Dike V. Beitlinaer. 88 
Hnn 841. 

55 OJ p 488 note SO-d GLJ. p 688 
note 89 

40 KT—Abe Stein Oo v Robert¬ 
son. 60 KBL 829. 167 KT 101. 

55 C J p 486 note 81. 

41. KT—PSreser ▼. Berbecki 87 K. 
T Super. 178 

55 CU p 486 note 88—6 CJ. p 588 
note 89 [a] (8). 

48. Ohio—^Rogers v. Woodmll^ 88 
Ohio St. 688, 18 AulH. 276 

48L KT —Havemeyer v. Cunnings 
ham. 86 Bazb 516, 88 HawJPr. 87. 

44. ua—Harrieon ▼. BorUeae, Pa., 
16 set. 488. 161 ns. 57. 40 XjM, 
616—Wenel v Seminole Phoe- 
phate Oo, CGJLK.G.. 18 P.8d 999 
—Moore v. W. R. Oxaoe 4b Oo, CC 
JuSCL, 887 7 108 

KTw—Cundlll V. A. W. KUlhanaer 
Corporatfon, 178 KBL 680, 857 K.T. 
416. 

48i KTw—Salmon v. Berg; 87 K.TJa 


2a 985. affirmed 44 KT8 8d 841. 
866 AppDlT. 961. 

40L KT—Berg RepnbUo Ghemi- 

oal CoEp. 47 KT68d 175. affirmed 
49 KTS8d 874, 868 AppDlv. 75a 
Order eabjeol Oo aaival oT ve—el 
Where eontraots for purehaae of 
goods to be shipped ftom a foreign 
oountry by designated steamer pro¬ 
vided that **thla order le subject to 
the arrival of the steamer. Ko er- 
xivel. no eele.” the arrival referred to 
In the words **Ko arrival, no sals'* 
was arrival of the stsemer as distin¬ 
guished firom arrival of goods con- 
traotsd for end, henoe. a complaint 
whloh alleged that desl^ated steam¬ 
er arrived but without the merdhen- 
dies stated good causes of aetlon for 
breach of eontraots.—Berg v. Re¬ 
public Chemloal Oorp, supra. 

417- K.T—Haber v 8L A. Jacobsen 
Oo., 178 KTS 584, 185 AppDlv 
550—Salmon v. Berg, 87 KTS Id 
985. afflnnod 44 K.TS.8d 841. 866 
AppJDiv. 951. 

lier cb ea df s o warraated on boerd vs. 

sd 

(1) Broker’s memorandum declare 
Ing that certain merChendlse aboard 
a certain veeael was sold on baste 
of no snivel, no eele. warranted that 
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goods ware then elready eboard ves¬ 
sel. end the words *^0 arrival, no 
sale" related to arrival of ship In 
good order end not to nonarrival of 
merohandlee for any other reason.— 
Salmon v Berg, supra. 

(8) Where broker's memorandum 
of eels of merchandise warranted 
that merehaudlee was then eboard 
vessel and phrase 'ho arrival, no 
sale" as used therein related on^ to 
perUa of navigation and seller there¬ 
after, on eeoertelnlng that merehaa- 
dlse was not aboard vessel, did not 
attempt to reject or deny contract 
but tmenoeesefully aonght to vary 
its terms and then took hie Chance 
that goods would thereafter be 
pieced on veeeel, which was etiU a 
possibility, on arrival of veeael with¬ 
out the merohendlse buyer oonld re- 
oover from seller for nondeUvery 
thereof—Salmon v. Berg, supra. 

4a KT.—Strahl v Berbst 169 K 
Ta 718 

55 GU p 486 note 81 [a3. 

4a KT-—Smith v. Pettec. 70 K.T 
18. 

56 CLJ p 486 note 80. 

6a X7.S—Heirieon v. TorOege^ Po, 
16 act 488, 161 ua 67. 40 UBid. 
616. ■ 

56 CUT. p 486 note 8U 
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and pay for fhe goods» although the vessel does 
not sail until a later day and her arrival in port is 
thereby delayed, the statement in the contract as to 
the time of sailing being a mere representation 
not a warranty 

b. Quantity and Quality of Ckiods 

On a sale of a certain quantity of gooda to arrive. If 
the quantity stipulated does not arrive^ the buyer Is not 
bound to accept and the seller la not bound to deliver 

On a sale of a certain quantity of goods to arrive, 
if fhe quantity stipulated does not arrive the buyer 
is not bound to accept, and the seller is not bound to 
dehver.^^ Where goods on board a vessel, contain¬ 
ing a specified number of tons more or less, are sold 
'‘to arrivci” and part of the shipment is damaged on 
the voyage, the seller is bound to dehver only as 
much as amves, and is not liable for the amount 
damaged on the voyage.^^ The goods arriving must 
be generally of the quality agreed on or the contract 
IS at an end and binds neither party,^^ although, 
if there is an express warranty, the buyer may ac- 
c^ the goods and sue for the breadL^S The sdler 
cannot, however, break his ccmtract by daiming that 
the goods are not of the proper quality, where the 
buyer is willmg to accept them.B< 

§ 217. Sales for Shipment C. I. F. 

Under a contract of aalo C. 1. F. a aollor muat pro¬ 
cure^ at hla own coat, a bill of lading and other neoeaaary 
ahlpplng documente, together with a poll^ of Ineurance 


§§ 216-217 

covering the rlake of the voyage and deliver or tender 
such documents to the buyer. 

A contract of sale C L F imposes on the seller fhe 
duty of procuring, at his own cost, a bill of lading 
and other necessary shipping documents, together 
with a pohey of msurance covering the risks of the 
voyage, and dehvenng or tendering such documents 
to the buyer Sudi contract contemplates a sale 
of goods by a tender or dehvery, not of the goods, 
but of the documents rdating thereto Where the 
seller dehvers the goods to the earner at the pomt of 
diipment, procures a contract of affreightment or 
bill of lading under which fhe goods will be de¬ 
livered at the point of destination, effects insurance 
on the goods for the benefit of the bityer, and tenders 
the policy and fhe shipping documents to the buyer, 
he has performed his oontract,^* and there is no 
obligation on his part to ddiver the goods at ffie 
place of destination*® unless the contract provides, 
or by Its terms shows an intention, that the port of 
destination is to be the place of delivery.*^ The 
fact that the goods were not shipped on the vessel 
named in fhe bill of lading, but on a vessel whidi 
left port subsequently, is immateriaL*® The obhga- 
tion of the sdler to ddiver the necessary docu¬ 
ments, and that of the buyer to pay the pne^ are 
concurrent conditions m fhe nature of mutual condi¬ 
tions precedent,*® and, where valid and effective 
documents are tendered, the buyer can obtam them 
only by payment of the purchase money.** A de- 


51. NT.—Hawes v. lAwrencei, 4 N. 
T. 846 

58. NT—aCatthews v. Hobby, 48 
Barb 167. 

55 C J. p 487 note 86. 

58. NT—Havemeyer v Cunnings 
ham. 86 Bart> 616, 22 HowJPr 87 

54b NT—Bblelds v Pettee, 4 NT 
Super 262, affirmed 4 N.T 122. 

55 CU. p 487 note 89.. 

55. NT—l>l]ce V. Heiillnser, 28 
Hun 241. 

55CJ.p487 note40. 

58i NJ—-Weyl V. Scfanell, 116 A. 
182, 96 NJTLaw 668 

87. JJJB —'Warner Bros. & Co v. 

Israel, CCJLNT, 101 F2d 59 
Md.—Ooovas JwOm oitad la Obreebt 
▼ Crawford, 2 A.2d 1, 7, 176 Md. 
886. 119 A,Ii.R. 1129 
66 ajr. p 487 note 48. 

L F contract*’ deflned see s up ra 

i 1. 

Risk of loss or injury under GL L F 
contract see infra 8 286 
Vartlonlsr eontracts o on s t rued 
US.—'Warner Bros ft Co v. Israel, 
aCLAN.T., 101 F2d 69. 

66 GU. p 487 note 42 Ce3. 


58. US—Warner Bros, ft Go. v. 
Israel, supra. 

65 CLJ. p 487 note 48. 

**It has been loosely described as 
a sale of documents rather than a 
sale of foods.**—Obrecht v Graw^ 
ford, 8 A.2d 1, 7, 176 Ud. 886, 119 
AJLbB. 1129. 

59. US—Warner Broa ft Go v. 
Israel, CCJLNT., 101 IF2d 59. 

lU—Tupman Thnrlow Oo. v. Oo6l^ 
96 N.B.2d 666b 842 nUkpp. 844. 
lUUL—Obrecht v Crawford, 2 A.2d 1, 
176 ICd. 886, 119 A.L.R. 1129 
NT.—CundlU ▼. A. W Millhaueer 
Corporation, 178 NA 680. 867 NT 
416 

66 GJ. p 487 note 44. 

Bejeotton for defeofes 
Under oontraet provision with re¬ 
spect to quality of material supplied 
aatistyinf stipulated conditions, oon- 
slfnee could reject eargo of iron 
plates oorroded by aoetlo add, even 
though oontraet was C 1. F and 
doonments had been delivered.— 
Armoo Intern. Corp. v. Rederl A/B 
Dlsa, CCAN.T., 161 F.2d 6. 

eou U S.—'Warner Bros, ft Cow v 
Israel, CCJLNT, 101 F.2d 69. 
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Ctepn s JaOM dted In Obradit 
V Crawford, 8 AM 1, 176 lid. 886. 
119 A-UR. 1129 
66 CJ. p 487 note 44. 

Fonn of obligation of eandage 
Delivery at point of destination is 
not required of seller merely because 
the obligation to contract fOr car¬ 
riage is ezpresed In the fonm of de¬ 
livery of the goods at a deslimated 
place.-Warner Bros, ft Co v. Israel. 
CGJLN.T., 101 F2d 69. 

[ 

81. Md.—Obredit v Crawford, 2 
A.2d 1, 176 Md. 885, 119 A.LJEL 
1129 

NT—Cundm V. A. W Millhauaer 
Corporatlont 178 N XL 680, 857 N T 
416. 

56 CJ. p 488 note 46. 

eft US— M a cqn dray v. arace, CC 
A-CaL, 80 F2d 647, certiorari de¬ 
nied 40 set 479b 270 US. 868, 78 
DJSd. 1002. 

Oft U.S.—Rand ▼. Horsey CGLAJUo., 
289 F 889 

6ft Mdj—Obredit v Crawford, 8 A. 

2d 1, 176 Md. 886, 119 AJLR. 1129. 
56 CJ. p 488 note 49. 
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livery or tender which does not indude an insurance 
policy^S if the contract is a straight C I F contract, 
and not a modified one,^’^ is insufficient The bill of 
lading or contract of affreightment^^ and the poli^ 
of insurance^^ must comply with the contract of 


sale and be valid and effective at the time they are 
tendered Either party may waive performance of 
the escact requirements of the contract, either ex¬ 
pressly or by imphcahon arising from acts and 
conduct®* 


E ACCEPTANCE 


§ 21& ObKgatioii to Accept and Remove 
Goods 

In the absence of waiver by the seller, If the delivery 
or offer to deliver is good, the buyer Is bound to accept, 
and a proper delivery Is sufllelent to bind the buyer, al¬ 
though he refuses to accept. 

The obligation to deliver implies a reaprocal ob¬ 
ligation to accept In the absence of waiver by 
the seller, if the dehvexy or offer to deliver is 
good, the btiyer is bound to acc^^^ and a proper 
delivery is suffiaent to bind the buyer, although he 
refuses to accept^* If the contract is sudi that 
the seller is not bound to send the goods and he 
places them at the disposal of the buyer, affording 
him reascmable fadhties to remove them, the buy¬ 
er is bound to acc^t and remove them.^* A bare 
contract of sale, however, does not imply a prom¬ 
ise by the buyer to remove the property from die 
seller’s premises or other ]^ce m which it happens 
to be Where the contract of sale is reduced to 
writing, whether there is an eispress undertaking 
to remove the goods is to be determmed by the 
written contract^® 

Uniform Sales Act providing that it is the duty of 
the buyer to accept the goods in accordance with 
the terms of the contract, does not apply where a 


contract of sale was dehvered conditionally and 
the conditions have not been performed.^® 

Holding as bailee of seller. The consignee of 
goods which are shipped without an agreement to 
purchase need not accept them,^^ but he becomes 
a bailee for the consignor and is bound to exer¬ 
cise reasonable care to preserve the property agamst 
loss or damage.^® 

Waiver by setter. The seller may waive nonper¬ 
formance on the part of the buyer^® by acts done 
with knowledge of all the facts.®® Such waiver, 
however, may be retracted if made m ignorance 
of the facts.®^ Under a contract for the purchase 
of the sdler’s entire output for a certam penod, a 
provision that the buyer shall, as nearly as possible, 
order a stated quantity each month relates to the 
manner of performance^ and the seller did not 
waive the right to sue for breach of contract be¬ 
cause he did not declare a violation at the time the 
buyer first failed to take the specified monthly quan¬ 
tity ®® So, where a contract provided for dehveiy 
of equal monthly installments during tiie year, the 
sdler’s forbearance to insist on ddivenes m equal 
monthly installments and his consent to changes m 
times and amotmt of dehvenes, with a recognition 
that the yearly amount was not to be dianged, did 


SS. ns—Thamei; etc., U«r ms. 
Oo V. 17. 8, NT., S6 set. 496. 237 
U& 19, 59 liEO. 821. 

65 OJ p 488 note 53 

68. NT—George Carocopoa, Inc. v 
C3ile\es. 196 NTS. 426, 203 App 
Div 104 

55 CU. p 488 note 54 

67. U SL—Hyman-Michsels Oo v 
Fox, aCJLNT, 298 F 440 

55 GLJ p 488 note 56. 

66 in—Ubertv Bxporti etc., Corp 
V. Swift 281 llLApp 1. 

56 cur. p 488 note 57 

69 N.T.—Smith Co v. MoscehUuSes, 
183 NT.S. 600, 193 AppDlv 126. 

65 cur. p 489 note 60 . 

TO. WaslL—Poaton v Western DeJry 
Products Oo, 36 P2d 66, 179 Wash. 
73. 

65 CUT p 489 note 62 

71. OJ3—uaoy Dyal Go. v. Allen, 
aOLA.se., 161 F2d 152—Walker > 
IjlShtfoot GCLAIdaho, 124 F 2d 3 

Ala.—Browne v. Glser, 128 So. 174, 
221 Ala. 176. 


CaL—Fischer v Meaner 198 P2d 389, 
88 CaLApp 2d 137. 

N T —Distillers Factors Cbrp v 
Country DlstiUers Products, 71 N 
T S 2d 664, 189 Mise. 497. 

66 CUT P 489 note 65 
Ckwtnurt reasonahly oonstmed 
The contract should receive a rea¬ 
sonable interpretation, and not one 
whl^ would give the buyer the right 
arbitrarily to refuse deUvery—Tere- 
mian v Turlock Dehydrating ft Pack¬ 
ing Oo, 85 P2d 616, 30 CaLApp 3d 
92. 

73. La.—Kyle Motor Car Oo v Snar¬ 
es, 138 So 693, 18 LaApp 617 
66 CJ p 490 note 67 

73. NT—UiU«r v XL M. Sargeant 
Oo, 182 NTS 382, 191 AppDlv 
814, appeal dismissed 129 NAL 927, 
229 NT 609 

66 CJ p 490 note 69 

74, Mo—Kellerman Contracting Oo 
V Chicago House Wrecking Co., 118 
&W 99. 137 MoApp 392. 
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78. US-—Arrow Petroleum Co v 
Johnston, aCULIll, 168 F2d 269, 
certiorari denied 68 fiCt. 168, 332 
U S 817, 92 LJSd. 39A 

76L Idaho—Continental Jewelry Oo 

V Ingelstrom, 252 P 186, 48 Idaho 
887 

77. Cal—Gladium Co v. Thatcher. 
272 P 340, 96 CalApp 85 

78. CaL—Gladium Co v. Thatdier, 
supra. 

78. US —Dustin Grain CO v. McAl- 
llater, COAArk.. 296 F. 611. 

65 CJ p 490 note 76. 

80l Va.—^Rosenbaum Hardware Go 

V Paxton Lumber Co, 97 S XL 784, 
124 Va. 346 

Blm Ta.—^Rosenbaum Hardware Co 

V Paxton Lumber CO., supra. 

88. US—Rocky Mountain FnOl Co 

V Consolidated Goal, etc.. Co, CC 
A.G 0 I 0 . 276 F 661, cerUorarl de¬ 
nied 42 set 691, 259 US 589, 66 
L.XSd. 1078. 
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not preclude him from masting' that the buyer take 
the j'early amount contracted for » 

§ 219. -Time of Acceptance and Kemov- ■ 

al 

The time for delivery le ordinarily the time fbr ee- 
ceptenoa^ end goods muet be removed within the time 
speolfled, or. If no time Is fixed, the buyer may and must 
remove the goods within a reasonable time. 

The time for acceptance depends on the terms of 
the contract,^^ and the time for delivery is orda- * 
nanly the time for acceptance.&s xhe buyer is ' 
not bound to accept the goods on the da> of their ^ 
arrival if that is not the day of dehvery If the \ 
time of dehvery is limited to a certain period, with- | 
in which delivery is to be made at the bu\er’s op¬ 
tion, he is at least obliged to accept the goods at 
the end of the period.^^ If no defimte tune for i 
acceptance is fixed, ordinarily acceptance may and j 
should be within a reasonable time,^^ although it I 
may be the duty of the buyer to accept the goods l 
at once if time is of the essence of the contracted ' 
or the goods are m danger of loss dd The buyer is 
not entitled to a reasonable time to accept be- | 
yond the time he defimtdy states he will t^e no 
more.di 

Removal of goods. If the goods are to be re¬ 
moved fly the buyer, th^ must be removed withm 


the time speafied in the contractus unless sudi re¬ 
quirement is waived Iq* the seller,^* and under the 
terms of the contract the bu\er may be entitled to 
an extension of time for removal beyond the time 
specified d4 On the other hand, it has been held 
that mere delay m removing the goods does not for¬ 
feit the buyer’s nght to the propertj d® Where the 
bu>er IS in default for failure to remove uithin 
the time speafied, he can daim no nght to per¬ 
form as agamst the seller,dd and a refusal to per¬ 
mit removal after the buyer's default is immate- 
nal dT If no time is fixed, the buyer may and must 
remo\’e the goods withm a reasonable time,dd un¬ 
less the contract gives him the right to remove them 
at any time ds Where goods are shipped m the sdl- 
er’s cars, and the contract is silent as to the time 
of unloading, the buyer, who knows that such cars 
when unloaded are to be returned for other ship¬ 
ments, imphedly undertakes to unload them within 
a reasonable time after notice of thar amval^ 

Postponetnent and waiver of delay. Failure to 
accept and remove within the time speafied is 
waived 1^' subsequent ddivenes,^ even though there 
is no intention on the part of the seller to wane 
the time proMSion.d The seller ma> permit th.^ 
time for performance to be postponed,^ and it will 
then be lus duty to give the buyer notice to per¬ 
form and to allow the buyer reasonable time for 
performance.^ 


88. Qa.—Atlanta Oil, eta, Go v 
Fboephate Min. Go, SS 8JD. 216, 
144 Ga. 75 

84. Aria.—Blanker v. Bowman, 156 
P 8d 898. 62 Aria. 214. 

55 GJ p 490 note 80 

85. Aria.—Blanker v Bowman, su¬ 
pra. 

55 CJ P 490 notes 80. 88-85 

88. Tex.—Gomberland Nursery Go 
V Sudberry. Giv.App, 54 S TV 2T 

V GUpman. 18 NW 160, 
59W1S 211. 

87 Kan—Rl<diey v Shlnkle, IS P 
796. 26 EAn. 616 

Mass—Nichols v Bishop. 186 Mass 
840 

88. Cal —^Woodbine v Van Horn, ITS 
P 2d 17, 29 Gal 2d 96 

55 C J p 491 note 86. 

88. ITS —Henderson v McFadden, 
Ala., 112 F. 889, 50 caA. 804 cei^ 
tiorari denied 22 S Ct 940, 184 U S 
700, 46 li Bd. 765 

Ark.—^Ferguson v Rynes, 191 S.W. 
920, 127 Ark. 617. 

80 Mo—^Morrell v. Koemer-Farker 
Lumber Go, 51 MoJkpp. 592 

55 GJ p 491 note 88. 

81. Mass —Galvin Hosmer, Stolte 
Go V Paramount Gone Co.. 189 N 
a. 192, 285 MOSS. 278. 


88. Oa.—Olbbs v H. T Henning Go., 
196 SJSL 92. 57 GaJlpp 667 
65 G J p 491 note 90 
When ready wtthin ttsie specMed 
Contract which stated that buyer 
should take fruit when he was 
^Teady” within time spe<dfied did not 
require buyer to take frnlt until end 
of specified period as against conten¬ 
tion that **readj** meant when buyer 
was physically able to remove fruit 
after it waa ready for picking and 
that it implied reasonable time — 
Metcalf V R. D Keene & 164 So 

704. 122 Fla. 27 

88. NY—Cray v Delaware, eta, R. 
Co, 48 N Y Super 121 

84, XT 8 —Bustis Packing Go v. Mar¬ 
tin. CCAFla., 122 P2d 648 
Fla—Givens v Vaughn-Griffln Pack¬ 
ing Go. 1 So 2d 714, 146 Fla. 576 

86. Ind.—Halstead v JessuPb 49 N 
B 821. 150 Ind 85 

MS—Davis V Bmery, 61 Ma 140, 14 
Am R. 558 
65 CJ p 491 note 92 

88. US—Sonken-Galamba Corp v 
Butler Iron & Steel Co. CCA.Mo, 
119 F2d 288, certiorari denied 62 
SOL 78. 814 US 688, 86 LJEM. 512 

87. U S.— Sonken-Galamba Gorp v 
Butler Iron & Steel Go, supra. 
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tiorarl denied 55 SCL 122, 298 U 
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Mo —^Detmer v Miller. App., 220 &W 
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55GJ p 491 note 97. 
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1. Md.—^Penn Oil Go v Triangle Pe¬ 
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a Wash—Yours Truly Biscuit Co 
V Ghaa EL Lilly Go. supra. 

4, Tenn.—Houston v Dickson Plan¬ 
ing Mill Go, 16 SW2d 749, 159 
Tens. 10 

Time not estindefi 

Seller^a refusal to accept cancella¬ 
tion. accompanied by demard to per¬ 
form, did not operate to extend time 
of performance be} ond necessary pe¬ 
riod—Hbuston v Didkaon Planing 
Mill Go. supra. 

a Tenn—Houston v Dickson Plan¬ 
ing Mill Go, supra. 
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§ 220. - Befuaal to Aco^ or Remove j 

Whm dalhMiy It mtdt or ttndartd undtr « vtlld 
oontraotf conforming to the oontrac^ at the plaoe and 
In the manner agreed on, the buyer’a failure or refuaal 
to aooept la a breach of the contract on hie part. 

Where delivery is made or tendered under a valid 
oontract, confornung to the oontract, at the place 
and m the manner agreed on, the tniyer’s failure 
or refusal to accept is a breach of the contract on 
his part* Where the tmyer, before time for per¬ 
formance by the seller, radiates the contract, as 
by notifying the seller that he will not accept de¬ 
liveries according to the terms of the contract, there 
IS an anticipatory breach of the contract on the 
part of the buyer,? rendering him liable to an im¬ 
mediate action for damages, as discussed infra § 
464, provided the sdler assents to the repudiation 
and elects to treat it as a termination of the con¬ 
tract,* and the seller does not waive his n^t of 
actum by subsequent ofiFers to dehver, not acc^ted 
by the buyer.* Smce the buyer has a legal right 
to rqmdi^ the contract while it is still executory,^* 
shipments made thereafter are made at the sellm^s 
ndc^ The contract may, however, deny the buyer 
the right to breach the oontract before title has 
passed to him.^ 

Refusal of mstdUmeuS Where the contract is 
entire, although providing for dehvery m install¬ 


ments, a refusal to acc^ one installment is a 
breach of the entire contract^* On the other hand, 
it has been held that, where the first of several 
installments is not delivered, the buyer is not liable 
for anticipatoty breadi m refusing to receive tbt 
subsequent installments.^ 

Sufficiency of repud%ation In order to constitute 
an anticipatory breadi of contract the repudiation 
must be absolute and uneqmvocal ,1* a mere re¬ 
quest for, or attempt to secure, cancellation,^* or 
postponement of dehvery,^? is msuffiaent 

§ 221. -Excuses for Failure to Accept 

or Remove 

a. In general 

b. Impossibihty of performance 

c. Stipulations excusing acceptance 

a. In Genenl 

UnlSM the oonditlone violated are of an Immaterial 
oharaeter, where the teller In making delivery haa failed 
to comply with the eendltlona of the oontraoi^ the failure 
of the buyer to aeeept It excuaod. 

Unless the conditions violated are of an imma¬ 
terial cbaracter, where the seller m making dehv¬ 
ery has failed to comply with the conditions of 
the contract, the failure of the buyer to accept is 
excused.^* The buyer is excused from his oUi- 


S. Colo—Thaoh v Durbain. 308 P2d.i 
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ern States Fhoephate ft FertUlier 
OOL. 187 am 287, 68 Oa.AnP 798 
IlL—Topman Thurlow Co v. Coolie 
96 NJBLSd 666, 848 IlLApp. 844 
Ho—Barnes ▼ NdUe, 48 fiLW8d 106A 
SSSHoApp 188. 

Xeb—Ftanks v Jlrdoii, 29 K'.W.Sd 
697,149Keb 686. 

NC—Cooper ft Orlffln v. Ossgs Ht9r 
Oo. 182 SSL 498. 208 KC 860 
Wasb.—WUkar ▼ Herke, 147 PSd 
266. 201Vaah.8d 289—Stephenson v 
Eanwortby Grain ft IfflUlng Oo. 68 
PSd 1801, 186 Wash. 114—Poaton 
V Western Dairy Products Oo, S6 
PSd 66. 179 Wa^72. 

66 e J p 491 note 6 

7. US—BlsheeUnseed Corp v. Par- 
ason Faint ft Vamlsh Oorp« CLOLA. 
ir.T.,96P2d464 

Ga.—liooal Trademarks v Ghnpp^ 61 
SBLSd 842, 82 GaApp SIS 
Wls^-^Hhneter v Harty, 146 NW 
776. 166 Wla. 808. 

66 CJ p 491 note 10 
AppointBiaBt of seoatvani for an In¬ 
solvent oorporatlon, who elaet not to 
adopt a eontraot by the eorpovatioa 
tor purdiase of a marketable oontr 
modlty for delivery In future Install- 
mentSi tennlnatas audi oontraet.— 
Samuels v. BL F. Drew ft Ooh, DlGLMT. 


T. . 886 F 878, affirmed, aCJL, 282 

F. 784 

& US—Straesse-Arnold Co v. 
B^anklin Sugar Reflnlng Oo, CtCl 
A.I1L. 8 F2d 601—lA Grange Gro¬ 
cery Oo V Lambora ft Co, CLCA. 

I Qa., 288 F 869—In ro Independent 
Dtotniers of Bjentuoky. D GJEjr, 84 
F.Snpp 708. 

CaL—Gamnels r la. X Miattress Co, 
888 P8d 698, 108 GaLApp8d 827— 
Buffalo Weaving ft Belting Oo v. 
Boyle IStg 266 P 868. 90 CU. 
App. 740 

m.—MoNeff V. White Bagle Brewing 
Oo. 18 HJBLSd 498, 894 llLApp. 87. 

B^.—Pedneah Cooperage Oo v Ar¬ 
kansas SUve Co., 287 S W 412, 198 
Ey 774 

Tenn.—Standard Processing Go v 
Liondon Hosiery ICtlls, 7 TeniuApp 
114 

66 OLJ. p 492 note 12. 

0. NT—Qanda v Wide, 8 NJBL 881, 
100 NT 187—Hubbard v Bodba- 
way Lunch Co, 226 NTS 688, 181 
Mlsa 68 

UL ND—Loveland v Bavlena, 196 
N W 18, 60 ND 157, 80 AJjJEL 826 

66 C.J. P 492 note 14 

11. W.Va.—Bennett v Dayton, 186 
sms. 108 WVa. 107. 

U. Miss—Brenard Mfg Co v ICll- 
ler ft Roblnaoz^ 181 So. 87< 168 
Miss 892 


iiBioinslve a6paBioy sgmMiinsui 

'Miss-Brenard Mfg Co v kOller ft 
Boblnson, snpra. 

18. Ga.^—Southern Upholstering Co 
T. Uebennan, 109 SJBL 609, 27 Oa. 
App 798 

66 CJr p 498 note 17. 

14. NT—Cohn-HUl-Mux Oo, T 
Gutman, 186 NTS 188 

66 CJ p 482 note 18 

16. Conn.—Ooepns juris died in 
Wonalaaoet Co ▼. Banfleld, 166 X 
786, 7S7,116 Conn. 682. 

66 C J p 498 note 20 

Bepndlatlon 

Conm—Wonalanoet Co v. Banfleld. 
166 X 785. 116 Conn. 682 

Va.—Sloonomio Water Hhatlng Oor¬ 
poratlon V Dillon Supply Oo. 169 
SJBL 78. 158 Va. 697 

56 CJ p 498 note 80 [aj 

15. Ya.—Bsker-Mhtthews Lumber 
GO T Lincoln Furniture Mfb: Co., 
149 BJE 617,158 Ya. 14. 

66 CJ p 498 note 21. 

17. US—PetoSkey Portland Cement 
Co V B. Y Benjamin Co.. CCX 
Mich., 896 F 9 

66CJ p498note22. 

1& Iowa.—Mortemoth Co v Home 
Fomltare Co.. 188 NW. 188, 211 
Xowa 188. 

La.—Moidhead Htig: Go. v. Howard's 
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gation to acc^ where the goods are not dipped cded his order, where such order was not depend- 
from the place designated m the contract,^® where ent on the order given by the original 
acc^tance is prevented by the seller,®® where the or because of the seller’s failure or refusal to per- 
seller, in violation of the contract, disr^;ards ^ip- form acts not required by the contract of sale,®® 
ping instructions given by the buyer,®i or per- such as refusal to accept a pnce reduction,®* nor 

sists in his clai m to impose other conditions than can the bu\ er excuse his failure to perform because 

those named m the contract®* If the mmds of of the seller’s default, where such default u*as 

the parties have never met as to the terms of the due to fee buyer’s failure to comply with the con- 
sale, the buyer is at libert} to reject the goods when | tract on his part** So, where the seller, instead of 
dehvered, if he acts promptly,®* and, subject to treating the buyer’s refusal to accept delivery as 
statutory limitations, the seller cannot enforce ac- a breach of contract, granted the buyer’s request 
ceptance if the buyer has no x>ower to buy the for an extension of time, such extension did not 

thing attempted to be sold.** Where the contract absolve the buyer from his duty to accept** The 

is illegal, the buyer is excused from accepting the buyer under a contract to pay the market pnce 
goods ®* of the goods cannot reject them because they are 

Ofeerdnmmstances have been hddinsufficie^ accompanied by an mvoice ^fying a greater 
excuse performance on the part of the buyer,®* pnee.** 

sudi as the fact that better goods have been ob- Breach of itmnaterial conditions. The sdler’s 
tamed elsewhere for less mon^,*® that fee market failure to comply with conditions of the contract 
value of the goods has depreciated,®* feat the use will not excuse failure of the buyer to acc^ where 
of fee goods would no longer be profitable,®* or fee conditions violated are immaterial,*^ such as 
that arcumstances have ansen whidi render fee presenting for payment, before delivery of fee 
goods unavailable for the use contemplated at fee goods, a draft on the hnytT for fee price,** and 
time of the sale.** The btyer cannot excuse his this is espeaally true ivhen fee omission or mistake 
default because a purchaser from him has can- is corrected as soon as it is called to fee sdler’s 


J> G S, Inc., Odorless Gleaners, 
App, 172 So 649 
66 CJ p 498 note 26 
la. US—BlUev V Pope, Mo., 6 8Ct 
19, 116 US 218, 29 LuXJd. 872. 
flOu Tt—Biohardson ▼. Baker, 76 A. 
161, 88 YL 204. 

ffL Mo.^B:Anaas Vlotir Mills Go. v 
Murry, App, 228 SW 864. 

Tezw—Boyd v Keystone Driller Go, 
GivJ^p, 6 S W 2d 221. 

82. Ga^—Kanfinan v. Austin, 67 Ga. 
87 

as. Gal—Porltas GofCee, eta. Go v 
De Martini. 206 P. 96, 66 CalApp 
628 

84. Md—Jackson v. Norris, 196 A. 
676, 178 Md. 679 

8B. Cal—Stella v Smith, 298 P 666, 

109GaiJtpp 409 

Otw—L doyd-Garretson Co ▼. Marvin 
& Go, 274 P 128, 128 Or. 191. 

aa. US—FTolt Growers* Bxpress 
Co V. Plate Ice Go.. CGJLNC. 69 
F.2d 606, certiorari denied 68 SCt 
91, 287 US. 642, 79 LuBd. 666 
66 GUT. p 498 note 88 
IKatters not oonatltailas eaMoae 

(1) Where potatoes arrived in good 
condition, the fact that federal in¬ 
spection certificates were dated tram 
one to three days prior to date of 
shipment and that some ears left 
shlpplmr point a day or two before 
contract dates did not Justify buyer 
in rejecting potatoes—IisRoy Djral 
G6 V Allen, eCULSGL. 161 P.2d 162 

(2) Where* when contract for sale 


was entered into, the country had 
formally been at war for approxi¬ 
mately four months and federal stat¬ 
utes had for some time contained 
general provisions for governmental 
requisitions of vessels and submarine 
attacks on vessels had increased 
sharply, hnymr was not entitled to 
avoid his obligations under the con¬ 
tract to take delivery, unless it ap¬ 
pears that there was either a mutual 
agreement on which the promises of 
parties were dependent, that certain 
of performance should con¬ 
tinue to exist, or, at least, a mutual 
assumption of such continuance of 
existence as basis on which portiea 
contracted—Baetjer v New England 
Alcohol Go., 66 NJBL2d 798, 819 Masa 
692 

87. DL—Bedde v. Walxer, 218 UL 
App 806. 

88. US—Ylrglnia Shipbuilding 
Gorp. V U 8. Shipping Board Emer¬ 
gency meet Gorp, DGVa., 292 F. 
440, affirmed, CCA., Tirginla Ship¬ 
building Corporation v. U. S., 22 
F2d 88, certiorari denied 48 SCt. 
806, 276 U& 626, 72 Ij^Ed. 788 

La—^lorado Milling St Elevator Go 
V Rapides Grocery Cou, App., 142 
So 626. 

89. US.—Geo A. Moore St Co v 
Mkthlen, aCJLCal, 18 F2d 747, 
certiorari denied Moore & Go v 
Mathlen. 47 SCt. 242, 278 US. 788, 
71 L.Ed. 864 

Md.—Moses V. Allen, 46 A. 828, 91 
Md. 42. 

987 


80. U.S —American Chain Cb. v In¬ 
terstate Iron, eta, Co, CCA.I11. 
291 F. 1006, certiorari denied 44 S 
Ct 86, 268 U S 709, 68 LJSd. 618 

66 CJ p 494 note 42. 

81. La.—^Tremont Lumber C6 v. 
Robinson Lumber Go., 107 Sa 101, 
160 La. 254. 

88. Gal—SIstrom v. Anderson, 124 
P.2d 872, 61 GalApp 2d 218 
Wash.—Flllabnry mour Mills v in¬ 
dependent Bakery. 6 P.2d 517, 166 
Wash. 860, rehearing denied and 
amended on other grounds 8 P.2d 
480, 166 Wash. 860, amended on 
other grounds 10 P2d 976, 166 
Wash. 860 
66 CJ p 494 note 44. 

88. Ky—Roddy v Sosnow, 280 SW. 
478. 218 Ky. 77 

84. Ohio—-Tan deva v. Western 
Glass, eta. Go.. 16 Ohio Glr Ct .NS, 
480, afflnned 86 NE. 1U4. 78 Ohio 
St. 427 

88. Ala.—Rosengrant v. Flnklea, 94 
So 648. 208 Ala. 401 

88. ]^—Owensboro Wheel Co v. 
Trammell, 189 S.W. 702, 172 B^. 
56A 

87. Ma—Mente ds Go. ▼. Robinson, 
160 A. 29.181 Ma 178 

Pa—Mlndlln v meedmaa, 69 A.2d 
177, 165 PaSnper 498. 

65 CJ.p494note 60. 

88. Ga^McGord v Laidley, 18 &E. 
609. 87 Ga 22L 

55 C J. p 494 note 61, 
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attentioQi^^ or 'would have been corrected had the 
seller’s attention been called thereto 

Breach of separate contract. Where there are 
separate and distinct contracts of sale, a breach 
of one of them by die seller 'will not excuse the 
buyer’s failure to perform the other 

Dependent or independent conditions A provi¬ 
sion diat the seller will send the goods over a par¬ 
ticular route 18 an independent, not a dependent, 
covenant, and a breach thereof by the seller does not 
justify the buyer in refusing to accept^^ 

Excessive freight rates Where the earner re¬ 
fuses to give possession to the buyer unless he pays 
freight m excess of the amount guaranteed by the 
seller m the contract of sale, the buyer’s refusal to 
accept the goods on the terms demanded by the 
earner is excused.^* On the other hand, it has 
been held that the buyer cannot refuse a shipment 
because the freight exceeds the amount specified m 
the contract,^^ his remedy being to deduct the ex¬ 
cess when papng the purdbase pnee of the goods.^*^ 
So, a refusal to accept delivery because the car¬ 
rier has included a diarge for freight which would 
add a small amount to the contract price is not 
justified, where such refusal is based solely on an¬ 
other ground, and the goods are subsequently ten¬ 
dered free from all conditions A refusal to ac¬ 
cept IS not justified by the fact that an agent of the 
sdler, without authority to do so, adiised the buyer 
to reject the goods unless the earner should accept 
a freight rate less than the regular rate.^7 


h. Impossniillty of Ferfonuance 

Govern mental orders or regulations subsequent to a 
eontract of sale may or may not excuse failure to accept 
the goods by the buyer. 

Although a refusal to accept goods may be ex¬ 
cused where a government agency makes an order 
not withm the contemplation of the parties at the 
time they entered mto the sale contract,^^ a buyer 
has been held not excused from failmg to accept 
the goods on the ground of governmental orders or 
restnctions subsequent to the contract m the ab¬ 
sence of any provision m the contract for such 
contingency,^^ where such r^n^^ations did not 
purport to act retroactively Also, the failure of 
the buyer to remove the goods within the time pro¬ 
vided is not excused by the existence of railroad em¬ 
bargoes on freight, in the absence of any condition 
to that effect m the contract^l Under the doctnne 
of frustration, the buyer cannot be excused where 
the only frustration consists m the fact that known 
nsks assumed by him turned out to his disad¬ 
vantage 

e. Stipnlatioiis Ezensing Aeoeptaneo 

A contract of tala may Include ctipulatlone which 
will excuae performance by the buyer If an event oeeure 
which falle naturally within the terma of the etipulatlon. 

A contract of sale may include stipulations which 
will excuse performance by the buyer if an event 
occurs which falls naturally withm the terms of the 
stipulatioiL^^ Thus, on a contract to purchase the 
buyer’s requirements for a certam penod, a dause 


88. Mb^-Jesaa Flanch Plano, eta. 

Co V Wallace, 84 SfoJLpp STS 
55 GU p 484 note 5S. 

40k Tex.—Ziegler v Oerlach, 125 8. 
W so, 59 Tex.Clv.App 96. 

55 OJ p 495 note 5S 

41. Ark.—Jerome Hardwood Imm- 
ber Go v Beaumont Lumber Co, 
247 SW. 1059. 157 Ark. 220 

56 aJT p 495 note 54. 

48. Mo—Gluley-imier Coal Go. v 
Freund Packing, eta. Go. 120 &W 
668. 1S8 MoJLpp. 274 
48m Mo —Uerohanta' Hat. Bank ▼ 
Brlsch, 124 SW 76, 140 MoApp 
246. 

4ita Pa.—Popper ▼ Boaen. 140 A. 774, 
292 Pa. 122 

4B. Pa.—Popper v Boaen, aupxm. 

48m Cal—Martim V. WeatemPaaB. 
Go.. 182 P. 602, 21 CCLApp 589. 

47. Oa.—Stampa ▼. Vrvdt DIapatoh 
Gou. 70 ELBL 81, S GaJLpp. 60S. 

48. N’T—Heuberg ▼- Avery F 
Payna Go.. 48 NTS2d 28, 188 Mlaa 
4S, alltnned 66 N.TSAd 272. 271 
AppDlv. 775-^nyx Ona A 

V. Staiaban; U N.TJ3AA S88, ISO 


Miaa 816—Swift ▼ Hale Pontiac 
Sales. S4NTS2d 888 
Mov xapuUatfoa 

Buyer could not repudiate sales 
contract because celling price put on 
goods wortEed eanoellatlon of con¬ 
tract. where repudiation was made 
before celling price became effective 
and contract could h&ve been per¬ 
formed prior thereto—Eoppel v St. 
Regis Paper Co. 47 NTGSd 448, re¬ 
versed on other grounds 66 N.TSSd 
790. 

DiseoBLtlBuaaae of daalgnatad route 
Where the contract calls for ship¬ 
ment by a oertaJn route, and. owing 
to was, the dealgneied route is dls- 
contlnusd, the buyer la excused from 
hlB obligation to accept.—Hackfeld v 
castle, 198 P. 1041, 186 CaL 68. 

■ffeot of amendment of ordor 
Amendment of order, permitting 
some buyers and sellers, who were 
desirous of oompletlng oontracts 
made before the original order, to 
do so was held psrmisslvs and not 
mandatory in the sense that it either 
compelled or required perf ormanos of 
preizlsting oontraeta.—Neuberg v 
Avery F. Payne Go, 48 K.T.S.2d 2$, 

98a 


188 Mlsa 48. affirmed 66 NTaSd 272, 
271AppDiv 776. 

4A NT—Popper v. centre Brass 
Works. 42 NT aid 107, 180 Mlaa 
1028 

■xporl rsgmstloBS 
The promulgation of export legu- 
latione depriving defendant of Its 
right to export article purchased by 
buyer did not entitle buyer to refuse 
to fulfill the oontract. where the 
right of the buyer to export the arti¬ 
cle was not a condition of the con¬ 
tract.—Hahle V Amtorg Trading 
Goip.. DCN J, 08 FSupp 406 

60. ArlL—RoCk ▼ Dsason, 226 SW. 
817, 148 Ark. 124 

56 GJ p 496 note 62. 

61. Mass—Scofield Bsrowaky, 148 
NIL 921, 249 Mass. 1. 

88. Mass-Baatjer ▼. New Hhgland 
Alcohol Go, 88 NBL2d 798, 819 
Mass 692 

88l Flo—Olvsns T. Tsngbii-Grlflln 
Packing Co, 1 Sold 71A 148 ma. 
676 

56 CXJ. p 496 note S7. 

*VoKes majeoxs^ danas of contract 
must be oonstrasd with rsapset to 
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excusing’ the buyer’s failure to perform due to 
causes beyond his control was held sufficient to 
cover not only stakes in the buyer’s own plant, but 
also strikes in the plants of his customers pre¬ 
venting normal operation of the buyer’s p.ant^^ 

On the other hand, failure of the >bu\er to ac¬ 
cept or remove the goods, due to causes not within 
the terms of the stipulation or contemplated there¬ 
by, will not relieve him from his obligation Thus, 
m the absence of any widely accepted trade mean¬ 
ing of the phrase ”commeraalI> impracticable,” a 
stipulation making the contract subject to 'extrane¬ 
ous causes which render performance commercially 
impracticable” must be construed in its ordinao 
sense^ and will not justify a refusal to accept mere¬ 
ly because of a slight declme in the market price 
of the goods So, a stipulation excusing the buy^- 
er if he is unable to receive the goods because of 
causes unforeseen and unpre\entable does not m- 
dude a depression m business in consequence of 
which the buyer has on hand more goo^ of the 
kmd contracted for than he can use 

Notice of contingency Where the contract gives 
the buyer the right to su^nd deUvenes on notice 


I to the sePer, in case of a marine strike unavoida¬ 
bly stopping the works of the buyer, the existence 
I of such a strike will not excuse performance by 
• the buyer where he fails to gl^e the required no- 
, tice^^ Where the buyer fails to exercise his 
I opnon to cancel deliveries, he cannot escape ha- 
i bhty tor failure to accept delnenes thereafter.^^ 
* Stipulations after default of seller WTiere the 
' seller, having failed to deli\er the presenbed daily 
I quantity of material agreed with the buyer that, 
if the latter would purchase needed matenal in the 
J open market to make up for the defiaency, the 
sePer would excuse performance by the buyer if 
{ more material was te-'dered than he could use, the 
seller could not thereafter complain that the buyer 
I failed to accept all of the matenal fumidied.^<> 

§ 222. Acta Constituting Accqitance 

The mere receipt of geode le ineiiffleient to ehow 
acceptance, and there must be some act on the part of 
the buyer indicating an intent to receive the goods in 
performance of the contract and to retain and exercise 
dominion over them 

Acceptance may precede as well as follow de- 
hvery,^^ and m such case may be by express 
wor^ 63 Acceptance of goods in performance of 


prevtoua daiiaee of contract govem- 
ing terms of sale and delivery, and 
the word **dellveT 7 ~ cootemplated the 
actual loading on buyer’s veaaela 
rather than delivery Into seller’s 
tanks as provided In a third clause, 
and buyer was relieved of liability for 
failure to take molasses In Its vessel 
during calendar year 1943 and there¬ 
after In light of war conditions, but 
was not relieved from danse provid¬ 
ing for delivery to buyer of un¬ 
shipped molasses on a spedlled date 
in sdler’s tanka—Baetjer v New 
Bngland Alcohol Go, 66 N BLSd 798. 
819 Hass 693 
SasaageA finri* 

A contract for sale of fruit to be 
removed by specified date, subject to 
right to extension of time under cer¬ 
tain drcumstancea whldi speclllcal- 
]y excluded damaged fruit, could rear 
Bonably be taken as excluding any 
fruit damaged between time of exe¬ 
cution of contract and date for re¬ 
moval of fruit The contract con¬ 
templated that risk of damage from 
frvst should flail on seller and not on 
buyer, and buyer was not obliged to 
gather frost-damaged fruit—Givens 
V Vaughn-Griffln Packing Go. 1 So. 
8 d 714, 146 Fla. 576 

Strike dauses excusing acceptance 
should receive reasonable Interpreta- 
tlon^WUllam a Atwater 6 b Go v 
Panama It Go. 380 NT& 483. 183 
Hlsc. 704. modified on other grounds 
341 N.TS 342. 289 AppDlv. 468. mod¬ 
ified on other grounds 176 NJB. 189. 
366 N.T 496. 


54b XT 8 —^International Paper Co v. i 
Beacon Oil Go, C.CLA.Masa., 290 F. 
46. j 

00. TVash^—Ball V. Stofcdy Foods. 

8S1 PSd 832. 37 WadL2d 79 j 

66 C J p 495 note 69 j 

Oasnalty or cease beyond oontrel | 

Under contract for cultivation of j 

crop for benefit of buyer requiring; 
buyer to bar\est the crop when It 
was ready for harvest but excusing 
buyer from performanoe in case of lar 
bor shortage or any unavoidable cas¬ 
ualty or cause beyond control of buy¬ 
er, a labor ehortage caused as a re¬ 
sult of buyer's own mismanagement 
would not excuee delay in harvesting 
crop —^Bsll V. Stdkely FOoda supra. 
Attempt to sdl 

A corporation, contracting to pur- 
<dkaae crop from one assuming risk 
of freese damage by clause also pro¬ 
viding that corporation shcmld not be 
required to pick or pay for frxUt so 
damaged, was obligated to endeavor 
to merehandiae fruit notwithstanding 
freese w 1 ii<di damaged more than per¬ 
centage of fruit fixed by law as tol¬ 
erance limit for shilling, and re¬ 
mained bound by contract in absence 
of reasonable effort to grade out 
damaged fruit—Stanford Fruit 
Growers v CUnger, 13 So 2d 464. 152 
Fla. 688 . 

00. US.—Bdgar v Grocers’ Whole¬ 
sale Gn. C.GA.Iowa, 1 F2d 219. 

66 GJr p 498 note 79 

07 , wyo—Western AJfUfa Hilling 
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Co V Worthington. 223 P 218. 81 
Wyo. 82. 

sa NT—White Oek Coal Go. v. 
Panama B. Go. 244 NTS 71. 186 
Hlsa 723 

Suspension of tonaags 

( 1 ) Where strike merely affected 
operation of vessels used by railroad 
and railroad never requested suspen¬ 
sion of deliveries of coal purchased, 
there was no cancellation of tonnage 
within strike clause.—^William C. At¬ 
water 6b Co V. Panama B. Cb. 243 N. 
Ta 843. 229 AppDlv 468. modified 
on other grounds 175 NIL 189. 255 N. 
T. 496 

(2) Buyer of ooal, in order to claim 
suepenslon of tonnage under strike 
clanse. must request cancellation, and 
notice to seller of ooal of strike was 

jnot demand for suspension of dellv- 
'eriee.—Wlllalm C Atwater A Go. v. 
Panama R. Co., supra. 

59 , NT—William GL Atwater ft Co 
V Panama B. OOn 175 NSL 189. 255 
NT 496 

60. Ind.—Cullen-Friestedt Co v. 
Turley, 97 NJd 946. 50 IndApp. 
468. 

ei. Tt—Besex Chair Oo v. Fine 
Fumltore Co.. 70 A.2d 678. 118 Vt 
145 

66 CJ* P 496 note 76 
Approval and acceptance of goods 
sold on trial or appro\al see su¬ 
pra I 199 

6 S. NT—^Bazsonl \ Woodward. 16 
N.TJ3 644, 87 Hun 690 
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the contract of sale comprdiends both {^ysical re¬ 
ceipt and mental assent^* The mere receipt of 
goods,especially where the buyer has the right 
of inspection,is insiiffiaent to ^ow an acceptance, 
although it may constitute some evidence thereof 
but there most be some act on the part of the buy¬ 
er mdicating an mtent to receive the goods m per¬ 
formance of the contract and to retain and exercise 
domimon over them,^^ and it has been held that 
mere words are msufficient*^ It is not necessary 
that the buyer express satisfaction with the goods,^^ 
and acceptance may be inferred from conduct of 
the buyer mconsistent with an mtent not to accept,70 
as by acceptance of a bill of lading,or hy pay¬ 
ment of the pnce,7^ unless such payment is made 
in order to secure the bill of lading and enable the 
buyer to inspect or obtam the goods.^* On the 
other hand, it has been held that payment of a part 
of the purdiase pnce is not conclusive evidence of 
acceptance.7^ The acceptance may be by a third 
person actmg as the buyer’s agent,^^ or by one who 
has r^urchased from the buyer.^^ 

DeUuery to carrUr. The earner is not the agent 


of the buyer for acceptance,^^ and in any event 
such deli\ery does not imply an acceptance where 
the goods do not comply with the contract, or the 
seller has failed to act in confonmty with the au- 
thonty given him by the buyer reflecting either 
the method of shipment or the time and place of 
dehvery7« So, delivery to a earner selected by 
the seller, without the knowledge or authonty of 
the buyer, does not constitute an acceptance 1^ the 
buyer 

§ 223. -Acts of Ownership 

a. In general 
b Retention and use 

c. Disposal of goods 

d. Conduct after rejection 

a. In General 

An aceaptanee may be Indleatad by the axerolte of 
acta of ownership, or acts Inconaiatent with the owner¬ 
ship of the seller. 

An accfitance may be mdicated by the exerase 
of acts of owner^p, or acts mconsistent with the 
ownership of the seller,^^^ as by removing the goods 


63. SCo—Oeorse Gifford Go. v Wlll- 
maii. 178 8W S8. 187 MoJI^pP 88 
86 OJ. P 48S note 77. 
e*. Ala.—8 tats Adminletratlon 
Board V RoanemorSt 117 So. 767, 
818 Ala. 180. 

65 OJ p 496 note 7a 

66. S.C—Bulldine Supply Oo v 
Jones, 69 S.B. 881. 87 S.a 48a 

65 GJr p 496 note 79. 

66. Ala.—61 a t a Administration 

Board v Roanemora 117 So 767. 
818 Ala. 120 

ZmpilioaeUms of zeoelpt 
The use of the word ^aoceptanoe** 
in the trade has all the Implications 
of "receipt**’—Rothenberg v H. Roth- 
steln ds Sons. DCPa.. 9 FB.D 811, 
affirmed. CJL. 183 F 2d 624 

67. lowa^—Omaha Beverage Co v 
Temp Brew Co. 171 KW 704, 186 
Iowa 1189. 

WT.-^ Both ft Oo T. Xew York 
Slereantile Bzchanse, 862 NTS 
687, 146 kOsc. 644. affirmed 262 N. 
TS 692, 288 AppDir. 779 

66 GLJ p 496 note 81. 

OwneESlilp 

An acceptance of goods by the buy¬ 
er under the statute is an assent on 
the part of the buyer to take existing 
and identified goods as owner, al¬ 
though it need not be an assent to be 
the owner at once; nor does It necea- 
sarlly Involve the condnalon that 
ownership is transferred or Intended 
to be at the moment of acceptance — 
Be s ex Chair Co. v Fine Furniture 
Co., 70 A.2d 678, 116 VL 146 
Ads not con sti t u t in g aeoaptaaoe 
(1> One purchasing conveyor, who 


found chain blodks defective, and de¬ 
manded proper blodse, was held not 
to have accepted first blocks—Porta¬ 
ble Machinery Co v Krakawka. 262 
N.T S 661.141 MiSC. 183 

(2) Fact that buyer hauled com¬ 
bine from railroad to his farm was 
immateriel on issue of acceptance of 
machine sold, where combine was 
tried out on farm hy seller's repre¬ 
sentatives—Massey-Harrls Harvest¬ 
er Co v Quick. 87 S W2d 446. 829 Mo 
App 1136 

(3) Other acts see 66 OJ. p 496 
note 81 Co] 

68. Mo—George Gifford Oo v Will- 
man, 173 SW 63, 187 Mo App 29. 

66 CJ P 497 note 83. 

69. Vt.—Bseex Chair Co v. Fine 
Fnmlture Oo, 70 A.8d 678, 116 Vt. 
146 

70i Arlsw—Mnnfiiy v. National Izon 
ft Metal Co. 227 P2d 211. 71 Aria 
323 

55 OJ. p 497 note 83. 

Aota ooBStttntlag aooeptenoo 

(1) Inatallatlon and use for pnr- 
poae Intended of tablee ordered by 
defendant firom plaintiff and defend- 
ant*a payment of two thirds of pur¬ 
chase price.—Davidson v. Wleconeln 
Chair Co. 77 NJBL2d 880. 233 HLApp 
426 

(2) When defendant reserved right 
to inspect end did inspect that por¬ 
tion of material that was delivered 
and gave plaintiff credit therefor as 
khown hy weii^ts in evidence — 
Morphy V National Xron ft Metal Co. 
227 P 2d 819. 71 Aria 323. 
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(t) A reauest by bnyer for author¬ 
ity to retnm goo^ purchased.—Bs- 
sex Chair Co v Fine Fomltnre Co, 
70 AJd 678,116 TL 146 

(4) Other acts 

Ind.—Interstate Motor Fkelght Sya- 
tem V Gesolina Skinlpment Co, 34 
NJBL8d 413. 107 IndJkpp 494. 
Mich.—Frank v Brown, 288 N.W 887, 
866 Mich. 416 
66 CJ p 497 note 88 [a] 

71. Mo —Corby Supply Co v 
Thompson. 171 SW 661. 186 Mo 
App 95 

7S. NT-JJ D. Powell Co v. Bern¬ 
stein. 164 NTS 796 
66 aj p 497 note 86 
7ft Iowa.—WUllam Kelly Milling 
Co V Strand Baking Co, 889 NW 
668, 818 Iowa 858 

Tex^Mueller v Simon, CivJtpp, 183 
B.W 68 

74. Conn.-Ijane v MOLey, 99 A. 
498, 91 Conn. 186 

7ft NT—Goldstein v. Hochherg, 86 
NTS 11 

7ft NT—Beylis v. Welbeiali], 86 N 
TJ3 856, 42 Mlao. 178. 

77. US—Bioe, Barton ft False v 
Commlaaloner of Internal Bevenna 
aOA.. 41 F2d 889. 

66 OJ p 497 note 91. 

Gerrier as agent of buyer tor deliv¬ 
ery see supra i 164. 

7ft Me.—Arons v Cummings, 78 A. 

98, 107 MO. 19, 81 IJEtA,.NS, 942 
7ft U S^Maloomson v. Beeves Pul¬ 
ley Co, MUdi., 187 F. 989. 93 CCLA. 
889 

8ft CaL—Femholts Machinery Co v. 
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from the place of ddivery»*^ branding cattle,** re¬ 
questing the seller to retain possession for the buy¬ 
er,** or taking an inventory and acceptance of 
keys to a building where the property is stored*^ 
Even where goods are not ordered, but are vol¬ 
untarily sent to one, his receipt of them and exercise 
of owner^p over them may constitute an accept¬ 
ance and predude him from denying his liabihty 
for the price.** 

Mortgage of the property by the buyer ordinarily 
constitutes an act of ownership amounting to an 
acceptance,** but the execution of a mortgage be¬ 
fore a test of the chattel by the bu>er under a con¬ 
tract giving him a right to return the chattel if 
found to be unsatisfactory does not condusively 
establish an acceptance of the diattel and a waiver 
of the right to a test, where the mortgage is to 
one having knowledge of the terms of the original 
contract and acting m reliance thereon.*^ 

Uniform Sales Act. The rule that there may be 
an acceptance by acts of the bu}rer mconsistent 
with the ownership of the seller has been afiirmed 
by the Umform Sales Act, and the same considera¬ 
tions determine the nature of the acts which will 
be deemed an acceptance.** 

b. BetentionaiidXrse 

Qsnerally aoMptanca wflll ba Implied If the buyer 
retains and usee the goods as his own. 


Generally acceptance will be implied if the buyer 
retains and uses the goods as his own,** and the 
mere fact that he complained of defects in the 
goods wrill not affect this result.** A single act of 
use, however, is not such an act of ownership as 
w-iU indicate acceptance if such use does not affect 
the condition or value of the property*^ The 
effect of the use of the arbde may ht modified by 
the circumstances surroundmg such use,** as where 
the use is for the purpose of trial,** especially when 
the seller represents that the machine on trial can 
and will be made to w*ork properly,** although, 
where the goods are patently defective, the buyer 
cannot claim that his use thereof was merely to 
test them ** It will be regarded as an acceptance 
if the buyer prolongs the trial be 3 ’ond a reasonable 
period,** or uses more of the article than is fair¬ 
ly and reasonably necessary in making the test,*^ 
unless the seller consents thereto,** or procures it 
to be done ** So, where the seller delivers articles 
not ordered, and permits the biQrer to use them tem¬ 
porarily until they can be replaced by others of 
the desired kmd, the buyer cannot use the*artides 
until they are practically ivorffiless, and then de- 
dme to pay for them ^ 

Under Umform Sales Act providing that the buy¬ 
er shall be deemed to have accepted the goods when 
he does any act with relation to them which is in¬ 
consistent with the ownership of ffie seller, the re- 


Wllsoii, 9 P.M S7S, 118 OsLitpp 
STS 

ni—SD bII V Berssobneieer, SSS HI. 
App 118—Foley ft Go V. Bzoelslor 
etove ft Go.. 266 IlLApp 78 
Tex.—OoiViui Jwdm avoted la TV Hor¬ 
ace Winiams Go v Vaadeveer, 
Brown ft Stoy, GivJtpp, 84 8 TV 2d 
888, 848 

66 cur. p 497 note 94. 

81. Tex.—Oocpiis Juds auoted la W. 
Horace wnuams GO v Vandeveer. 
Brown ft Stoy, ClvJkpp, 84 SW2d 
888. 848 

66 GJT p 498 note 96. 

SO. CaL—Walden v. ICordocik, 88 Gal 
640, 88 Axn.I> 186. 

Tex.—Oorpas JUds aaoted la W Hor¬ 
ace TVilliama Go. v. Vandeveer, 
Brown ft Stoy, Glv.App. 84 8 W 2d 
888, 848 

88; Kft—Amaatrona T. Tomer, 49 
Ud. 689. 

8ft N.T—Gray v. Davlft 10 K.T 286. 

88. MSss^-Hobbav. UasaasoltVnilp 
06, 88 HB. 498, 168 Maaa. 194. 

66 GJ* p 498 note 99. 

88. lowa^—Iiesaett, etc., Tobacco Go 
V GoUier. 56 NW 417. 89 Iowa 144 

87. HY—Harrison v. Scott, 96 ^11. 
756, 208 NT 869. 88 Ii.RA..NS.. 
1085. 


88. U&—HeUv.Biain, DGJPa., 49F 
Sapp 689 

loway—Advance-Romely Thresher Go 
▼ TVharton, 288 N W 678, 811 Iowa 
264, 77 AJL..R. 1158. 

55 cur. p 498 note 6. 

88. Ija.—Sidney MSch. Tool Go v 
Blanchard. 178 So 588, 186 lA. 476 
Tex.—TV EDorace Williams Go v 
Vandeveer. Brown ft Stoy, GiT.App, 
84 8 W 2d 888 
65 CUT p 498 note 7 

90. Hlnn.—J. G. Boss Engineering 
Go V Gunderson Bridk, etc., Co, 
809 NW 879, 188 Slinn. 188. 

65 GJr. p 499 note 8. 

91. Minn.—Schwarts v. Holy Cross 
Church. 62 NW. 268, 60 Minn. 188 

98. NY—Cbalflnv G Fried ft Sons, 
87 NYGSd 888, reversed on other i 
ground. <7 N T S Sd 64t. 

56 GLJ. p 499 note 10 
Assurances of adjnstaisaft 

Where carpeting purchased by 
plaintiff was not In accordance with 
sample and, on mafclng oomplaint, 
seller made assurances that adjust¬ 
ment would be made but nothing was 
done, and seller was notilled to call 
f6r the carpet and plaintiff brought 
rescission action within three months 
from time of purchase^ plaintilTs use 
of carpeting until date of the trial 
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more than a year later did not consti¬ 
tute an acceptance^—Cfaalfln v. G 

Fried ft Sons, supra. 

98. NY—Qreeff Engineering, etc., 
Ga T. Seourene Mfg Go., 169 N Y 
8 660, 188 App Dtv. 811. 

55 GLJ. p 499 note IL 

9ft Md.—Hemaa v. Crooik; 59 A. 768, 
100 Md. 210 

56 GLJ. p 499 note 12. 

96. Tex.—Edwards v Wooldridge, 
115 SW. 920, 62 Tex.ClvApp 512 

Wis—Cream City Glass Co v Fried- 
lander, 54 NW 28, 84 TVIs. 68. 86 
Am.aR, 895. 21 LlBJL 135. 

9ft Miss.—OoKpns juris quoted In 
Caldwell v Smlt^ 28 So 2d 657, 
660, 200 Miss. 711. 

66 GLJ P 499 note 14. 

97. Miss.—Corpus juris quoted la 
Caldwell V. Smith, 28 So 2d 667, 660, 
800 Miss 711. 

TTls.—Eipp Mfg Go ▼. PasUnlno^ 97 
NW.904.120Tna.176. 

9ft Miaa—-Ctaspus JUils ouoted la 
Caldwril V Smith. 88 So 8d 657, 66ft 
200 Miss 711. 

9S. Wl.. r.1(Twii11 T Smith, SS So. 
M 6t7. S60 SUM. TIL 

1. Kr—37oelv lanffman Buggy Oo^ 
106 asr. ssT. SS efU sto. 
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tenbon and oontumed use of fhe property delivered 
may constitute an acceptance,* unless the seller vras 
attempting to make it vrork satisfactorily.* 

e. Dutposal of Goods 

An aecaptanoa vrtll ordinarily be implied If the buyer 
retains the goods and resells them or a portion of them* 
or attempts to sell them. 

An acceptance will ordmanly be implied if tiie 
buyer retains the goods and resells them or a poi> 
tion of them,^ or attempts to sell them ^ A resale 
will not constitute an acceptance, however, where 
the goods are m such condition that they must 
speedily be disposed of to prevent a total loss,^ 
although this exertion to the general rule applies 
only where the seller cannot be commumcated with 
and instructions from him quiddy obtamed.^ So, 
a mere offer to sell before inspection, on delivery 
by the carrier, does not amount to an accsptance,^ 
and the fact that an emplo 3 'ee of the buyer unau- 
thonzedly sold a small portion of the goods does 
not amount to an acceptance where the bu 3 -er repu¬ 
diated the sale on learning of it, and directed fhe 
employee to replace the porbon sold.^ 

d. Oonduict after Bejectkm 

Where, after rejection of the goods, the buyer con¬ 
ducts himself towerd them In e menner Inoonelatent with 
the rejection or with the seller^ ebeolute ownerehip, he 
waives or withdrew! the rejection, end the oeee stands 
as though no rejection had been made. 

Where, after rejection of the goods, fhe buyer 
conducts himself toward them in a manner mcon- 
sistent with the rejeebon or with the seller’s abso¬ 
lute owneri^p^ he waives or withdraws Ihe rejee¬ 
bon, and the case stands as though no rejeebon 


had been made Accordingly, if, after rejeebon, 
the buyer retains and uses the goods,^^ or resells 
them,^^ or otherwise exerases dommion over 
them,^^ he will, as a general rule, be deemed to 
have accepted them. The circumstances surround- 
ing the buyer’s subsequent use of, or other acts in 
relabon to, the goods may be sudi, however, as 
to prevent the same from, consbtutmg an accept¬ 
ance Thus, where, after rejeebon of the goods, 
the buyer retains or stores them, subject to the 
seller’s orders, there is no acc^tance^^ Where 
the goods have been rejected, but the seller has re¬ 
fused to remove them, a sale by the buyer will not 
consbtute an acceptance if the goods are of a per¬ 
ishable nature and hable to detenorabon;^t^ nor 
will an attempt to sell goods which have been m- 
iqiected and rejected consbtute an acceptance when 
done pursuant to the sdler’s order to use the goods 
to fhe best advantage.^? 

Counter proposal by seller Where a buyer, who 
has notified the seller that he will return the goods 
because of delay m delivery, fails to reply to a let¬ 
ter from the seller offenng to give an extra credit 
if the buyer will ktep the goods, and the latter does 
not reship them, his assent to the seller’s proposibon 
will be presumed.1^ 

§ 224. —— Delay in Rejection or Return of 
Goods 

Fallora to exercise the right to reject the geode or 
to return or offer to return them to the seller within a 
rSMoneble time usually Impilea an aoooptanoo, unleea 
the delay It attributable to the seller. 

Failure to exerase the right to reject the goods^* 


Ui Ohio—Rubber Oorp of America 
V Taaney-Oostello, Ine., 9S NSlSd 
8S 86 Ohio App 488 
56 CJ p 498 note IS 
3. Pa.—Kaminsky v. lievlnep 161 A. 

741. 106 Fa.Snper. 878 
^ Iowa.—Rock leland Plow Go. ▼ 
Slereaitfa. 78 KW 288, 107 Ibwa 
498 

65 CUT. p 500 note 81. 

Bm N’T—^Brown ▼ Foster, 15 N.SL 
608. 108 N T 887 
55 GLJ. p 500 note 28 
6L NT—White ▼ Schweltser, 117 N 
Bl 041. 221 N.T. 461. 

T. N.T—White T Schweltaer, eupza. 
UL Or—Raton v Blaekhnm, 96 P 
870. 97 P 680, 52 Or 800. 

Uk Orw—Raton ▼ Bladdram, supra. 

10. Mlofa.—Rndk MTg Co. v. John 
D Merbhon Lumber Co., 858 NW. 
211. 260UlelL 99 

66 GLJ. p 609 note 87. 

11. inoh^—Rebertsoai^ ete, Soalst 


etc.. Go. V Rlchman, 180 NW 470, 
212 Hlch. 884 
65 C J p 600 note 28 
10. Tex.—Harrell v. Lollar, ClvJU»p, 
261 SW 260 
55 CJ p 600 note 89 

18. Mich.—Mntchleee Rlectrlo Co v 
Moriey Bros.. 288 NW 208, 262 
Mich. 144 

55 CJ p 600 note 80. 

14. ua—Ifc Albert ft Son v. Arm¬ 
strong Robber Go., CA.Oonn., 178 
F2d 182 

55 C J p 601 note 8L 
aettsr after expsese zepudlatlon 
If buyer's letter to seller relied on 
by seller to establish holer's accept¬ 
ance was not written nntll after a 
telephone talk in which buyer repudi¬ 
ated the contract, letter could not be 
understood as retracting the express 
repudiation,—L. Albert ft Son ▼. Arm¬ 
strong Bobber Go., eopia. 

IB. Mlelu—Mkaon Lee-Bert, Ihe., 

89 NWAd 819, 816 lOcli. 88—Oosb 

992 


pns Jails gnotsd la Rokk Mf g Go. 

V John D Mershon Lumber Oo^ 
258 NW 281, 288, 866 Mich. 99 

55 C J p 601 note 82 
la Ga.—Salant v Dannenberg Ca, 
78 8JL 420. 10 OeJLpp 268 

17. Neb—Columbia River Door Co 

V H. F. Cady Lumber Co., 140 N W 
788, 97 Neb 875 

la WVa.—Ford v BYiedman, 20 a 
B. 080, 40 WVa. 177. 

la U a—Bell V Main, IXCPa., 49 
FSupp 089. 

Ark.—Bridges v Shapleigh Rvdwaxe 
Go, 57 SWSd 405, 180 Ark. 098 
La.—Logan Pottery Go v. Mos'ey, 
App, 161 So 160 

Pa.—Cosmo Dress v Perlsteln ft Go. 

4 A.2d 690, 184 Pa.Super. 697 
66 C J p 601 note 88, p 608 note 5A 
imdsr mnlfoesn flhUea ftel 
Idaho—CUJa cited in Reynolds v 
Blackwell Lumber Co., 104 P2d 19, 
80. 61 Idaho 689 

Fa.—Comfort Springs Gorp. Alisa- 
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or to return or offer to return them to the seller^o 
wnthm a reasonable tune usually implies an accept¬ 
ance* unless the delay is attnbutable to the seller,-^ 
especially where the buyer has used them as his 
own^^ or offered them for sale.^8 What is a rea¬ 
sonable time to reject or return the goods depends 
on the arcumstances of the particular case.^^ The 
contract itself may fix the bme or place for accept¬ 
ance or rejection, in which case a subsequent re¬ 
jection comes too late,^^ unless the provisions as 
to time and place have been waived by the conduct 
of the parties,2<s and a provision m the contract 
that retention of the goods for a specified time shall 
constitute acceptance is vahd and binding.^? So, 
a failure to return unsatisfactory goods "promptly/* 
as reqmred by the contract, constitutes an accept¬ 
ance.*® 

If, however, the seller, after notice that the goods 
are unsatisfactoiy, asks an opportunity to remedy 
the defect, and there is nothing to show that either 
party considered the time for acceptance as run- 
mng, no acceptance will be im^died on the part 


of the purchaser at ffie end of the time for ac¬ 
ceptance limited in the contract*® \\7iere, after 
delivery of a suit, the buyer returns the coat be¬ 
cause not properly made, delay in retunung the 
skirt, as to which no objection is made^ is not an 
acceptance of the smt*® 

Conditional rejection, A rejection to be effectual 
must be unconditionaL®** 

§ 225. Effect of Acceptance 

UntaM procured by fraud or mlatakt^ an abaoluto 
accaptanco of goods aold Is conclusive and binding on 
the buyer and renders hhn liable for the price. 

The acceptance of goods sold may be condition¬ 
al,** m which case it will not constitute a bmduig 
acceptance unless the condition is comphed with,®* 
but^ where the condition is fulfilled, the acceptance 
becomes absolute.®^ Unless procured 1^ fraud or 
mistake®® an absolute acceptance is conclusive and 
binding on the buyer®® and cannot be withdrawn.®* 
It renders the buyer liable for the price,®® even 
thot^h the goods ddivered were not contracted 


craft Farnltore ShoPb Ooxa.FL, 61 
LanaLiRev 107 
65 CLJ. p 608 note 68 
Bagulattona of govssmnaat depavt- 
men* 


US—Ztothenberg v. H. Rothsteln & 
Sons. DaPa., 0 811. af¬ 

firmed. CJL. 188 72d 684. 

SOL Idir-Xiosaa Pottery Oou v« Mos¬ 
ley, App., 151 So 160 
Miss.—McDaniel v Smith. 48 So8d 
688. 810 Miss. 71 
66 GLJ. p 601 nets 89. 
tostsnatlon requlzed 
MO—Massey-Barrls Co. v QolOk; 48 
SW8d 47. 887 MoJlpp 786 
66 OJ p 608 note 64 [aj (8) 

81. Mo—Massey-Hazrla Oa v 

Qnldt supra. 

66 OJ. p 60S note 40. 

88. CaL—Burrell v. Southern Cali¬ 
fornia Canning Go. 169 P. 401^ 86 
CaLApp 168 
66 GLJ. p 608 note 41. 

88. Ocmn^^stman v. liee, 101 A. 88, 
81 Conn. 781. 

84i n&—XT. S V. liUX lAundry Co. 

aCJLInd., 118 F 8d 848. 

66 CLJ P 608 note 44 
Attompt te remedy defects 
The buyer Is not bound to rescind 
the contract as long as there la a rear 
aonabla lUcellhood of the seller being 
ehle to overcome the defects and 
make the machine woxk aatlafSsetoil- 
ly, under a contract to Install and 
put In good running order—EamlxH 
flky V. Devine. 161 A. 741. 106 PaJSu- 
per. 878. 


XMlay hem act muMaaoaaUe 
XT S —la. Albert 4b Son v. Armstrong 
Rubber Co. C.A.ConiL. 178 F.2d 182 


Pa.—Kaminsky v. lasvlna 161 A. 741, 
106 PaSuper 278 

XMlsy held uaxessonahle 

U S.—U S. V Dux Laundry Co. CC. 
A.Ind.. 118 F.8d 848. 

311<di.—BtCknell v Van Hellen, 4 X 
W2d 61. 801 mtSh, 696—Wallich 
los Mabh. Co v. Hanswald, 867 X 
W 748, 875 Mich. 607. 

N.T—MUs 4b ae v. Bloomlleld, 268 
N.TS 680. 148 Mlso. 649 

Pa.—Cosmo Dress v. Perlsteln 4b Co, 
4 A.2d 696, 184 Pa.Snper. 697 

65 CJ. p 608 notes 44 [aj, 68 [bh 

OB, San^—Acme Iron Go. ▼. HSenne- 
berry CO. 176 P 886. 108 Kkn. 647. 

65 C.J p 508 note 46 

gg. Da.—J A. Fey. ete^ Oo ▼ DafSy- 
ette Dumber Co. 118 So. 781. 9 Da. 
App 674. 

66 OJ. p 60S note 47. 

87. Ark.—Mechanics* Dumber Go. v 
Yates American Mach. Oo., 86 B 
TV 2d 80,181 Aik. 415. 

88. Colo—Olaon v. Platt; 856 P. 686. 
88 Colo 10. 

55 GLJ p 602 note 49. 

89. Mich.—DefEel v. Platt. 66 X.W 
65, 126 Mich. 448 

180. IlL—Rosanberg v. Miller, 181 IlL 
App 448. 

8D Oonm—Fnimore v. P. Garvan, 
116 A. 184, 97 Conn. 807. 

66 CLJ. P 508 note 68. 

38. Wla—Farr v. Northern JDectrl- 
cal Mfg CO., 98 N W. 1099.117 Wls. 
878. 

38; Mlnm—Belt v Stetson; 4 N.W 
779, 86 Mlim. 41D 

56 CLJ. p 808 note 56. 


8A N.TV Terr.—Blnlght V. Bhnson, 7 
TerrXb 80a 

38; Kly—Bxcelelor Coel Min. Co v. 
Virginia Iron, ete.. Go.. 66 S.W. 878, 
88 KyDb 1884. 

36; Va.—Van Duyn v Matthews; 84 
8B.Sd442,181 Va 856. 

56 CLJ p 604 note 59 

iijjilsiiicie Snal* seles 
(1) '*Rolllng aoceptsnoe final,*’ In 
respect of rights of buyer, has sub- 
stantlslly ths asms msanlng as F. O; 
B. accsptancs final and, nnder such 
type of oontraet, buyer has no re¬ 
course if produce is up to contract 
reanlrementa at time of Shipment.— 
Lb OUlarde Go v. Joseph MartlneHl ft 
Co., G.GJLMSSS., 168 F 2d 876, amend¬ 
ed on other grounds 169 F2d 60, cer¬ 
tiorari denied 69 aCt. 887, 116 TJB, 
886, 88 DBd. 484 

(8) Right of buyer of carload of 
grapes imder oontraet *V. O B. ahlp- 
f ping point acceptance final** to reject 
the shipment for seller's firand. If 
frand was eatabllShed, was unaffoet- 
ed by Perishable Agricultural Com¬ 
modities Act-^oseph HartluelU ft 
Oo V ShnonSlegSl Oo., rLA.Masa, 176 
F 8d 98.18 A.D,R.8d 1848. 

87. Md.—E^rnan v. GeoOIl 59 A. 768, 
100 Md. 810. 

66 CLJ. p 604 nets 06; 

oa UJOT-ConaOlldsted Pecans Sales 
Oo. V. Dsnleon Peanut Go, GCLA. 
Qa., 107 F8d 80 

MISS/—HeDanlel v fimifh. 48 Sold 
688. 810 Mien. 7D 

N Jw—Disabled American Veterans of 
Wortd War, Department of Rehab¬ 
ilitation. V Malone, 86 A.2d 68, 128 
N JJLaw 800. 
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for.*^ The acceptance rdates back to the time of 
the sale 

§ 226. -Acceptance of Part of Goods 

Acoeptanoa of a part of tho goods sold under an 
entire or Indivisible contraot Is an aooeptance of the 
whole, but the rule la otherwise where the contract Is 
severable. 

Acceptance of a part of the goods sold tinder an 
enbre or indivisible contract is an acceptance of the 
whole,^i bat the rule is otherwise where the con¬ 
tract 18 severable In any event an acceptance of 
a part of the goods renders the buyer liable for 
that part^* If it is competent for the buyer to 
accept a part only of the quantity contracted for, 
he must give particular notice as to what quantity 
he will receive, or he will be liaise to pay for the 
amount agreed <m if such amount is properly de- 
hvered.^^ Where a lai^ part of the goods has 
been accepted, the buyer cannot refuse to cany out 
the contract as to the balance on the ground of 
uncertainty m tiie contract as to the quality of the 
goods sol^ the presumption bemg that the remain¬ 
der was to be of the same quality as that accepted, 
and customary for the purposes needed.^^ 

Where the contract calls for dehvery in install¬ 
ments, the acceptance of a partial shipment pre¬ 
cludes the buyer from claiming that payments were 
not due until the whole of a particular sluiaient 
order was filled,^* but, where the purchaser or¬ 
ders goods of a certam dass, and the seller ships 
a part of the goods ordered and also other goods 
not ordered, the purdiaser may pay for the goods 
ordered without making himsdf liaUe for the pnce 


of the odier goods, and, where he returns sudi other 
goods withm a reasonable time, he is not liable 
therefor 

Utuier the Uniform Sales Act, providing that 
the buyer shall be deemed to have accepted the 
goods when he does ai^ act m relation to them 
which IS mconsistent with the ownership of the 
seller, an acceptance of a part of the goods is an 
acceptance of the whole.^^ 

§ 227. Evidence 

a Presumptions and burden of proof 
k Admissibihty 
c. Waght and suffiaency 

a. PxesninptioiiwaadBii^ 

Delivery of goods at the agreed place, and In con¬ 
formity with other requirements Of the contract, raleet 
a prsaumptlon of acceptance. In an action for tho price 
the burden la on the seller to prove aoceptanos. 

Dehvery of goods at the agreed place,^^ and m 
conformity with other reqmrements of the con¬ 
tract,60 raises a presumption of acceptance, espe¬ 
cially where no objection was made by the buyer 61 
No such presumptKm anses, however, where the 
amount of goods claimed to be delivered is large¬ 
ly m excess of that contracted for 66 So, where ties 
are dehvered on a railroad nght of way, and the 
railroad company inspects them and notifies the sdl- 
er of their rejection, their subsequent removal ty 
some one unknown does not create a presumption 
of acceptance the company 6S 

In an action for die pnce the burden is on the 
sdler to prove acceptance,66 either express or to 


K T—OalMns v Orsmm Motor Trade 
Oorp.. 88 NTSSd 498, 860 App 
Blv 981, rosraamsnt donisd 8S K 
TS8d 1016, 861 AppJMv. 871, sp- 
pesl denied. 

Pa.—Atlas Powder Co. ▼. Stoddard, 88 
FlttsbZApjr. 674. 

Wash.—Kotha v. Sbaaren, 887 PJNI 
446. 

66 GLJ p 604 note 81. 

as. Ga^—lawyers Ck>-op. Pub. Co v 
ICddlObrodka, 149 SJD. TlOt 40 Ga. 
App. 860. 

40. N C.-—Aostln V. Dawson, 76 MXX 

688 . 

41. HL—dPoley 4b Go. v. Baeelnlor 
Stove 4b Mta Co.. 866 DLApp. 78. 

IClBB—ColOBsas Go V D Ijw Fair 
liumber Co., 188 So. 910, 161 Iff as. 
867 

KT—Goodman v. Goulard 4b Olena, 
860 K.Ta 146, 146 Mlac. 880 

Pa.—^Rnbin v. Gordon, Coin.Pl, 89 
Lna.ljesHea. 481. 

66 CJ p 447 note 64, p 604 note 71. 


4S. Wash.—Berlin Mach. Works v 
Mmer, 110 P. 488, 69 Wash. 678. 

66 C J p 606 note 78. 

48. AxlJE.—Morphy v. Kational Iron 
4b Metal Co., 887 P8d 819, 71 Arm 
888 

Ga.—ArmOby Co. v Shewmake, 89 S 
A 478. 118 Ga. 1088-^FIaa Fiah Co 
V. Mann Seafood, 84 6 A8d 894, 78 
GaApp. 484. 

MJMd —Vance v. Forty-sight Star 
Mill, 816 P8d 1010, 64 NM. 144. 

N.Tw—Beid T World Mot. Ante Cas¬ 
ualty Ins. Co, 806 NTS 868, 810 
AppJMv 768. 

4ft. VL—Bllah v. Gxancer, 6 Vt 840 

ftS. —Blue Grass ^Cract Co v 

Hedges. 104 SW 870. 81 
1006. 

ftS. Or—J. H. Armsby Co v. Grays 
EDsrbor Commereisl Co., 188 P. 8X 
88 Or. 178 

47. OU—Goldstaadt-PowsU Ekt Go 
V CuA 01 P 868, 19 OkL 848 

Obsck Bd marked *^paymea8 in Mr* 
Cheek in payment of part of goods 
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retained was held not payment in 
full, but pro tanto only where oheok 
did not purport to be otherwise.— 
Golossna Co v. D D Fair Isunher 
Co., 186 So. 919. 161 Mlsa. 807. 
ftSL Maaa—Herman v. De Ghrlstope- 
ro, 166 K A 667, 869 Mass. 89. 

66 (U.p 606 note 79. 

40. Mldh.—People v Trsvesi 164 H 
W 180, 188 Midh. 846. 
66aJ.p606note88 
6a Cal—Bronge v Mowat, 166 P 
887, 89 CeJLApp 888. 

66 CJ p 606 note 88 
61. BTT—’U 8. Belleetor Co v. 
Bushtoa, 7 Daly 410 

6a May—Merder v James Mnrehie'a 
Sons Co, 90 A. 788, 118 Me. 7a 
66CJ.p606note86 M 

sa Ga.—AUantio Coast Line A Co 
T. Drake, 94 SA 06, 81 GaApp. 81. 
66 CJ p 606 note 80 

6ft. NJ>—Bjopald meo. Co v HSn- 
dan Creamery 4b Produce Co, 87 N 
W8d86a 78NJ> 60a 
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be conclusiA'-ely presumed from the conduct of the 
bu3'er,55 but, if the buyer alleges that the seller 
concealed defects m the goods accepted, the bur¬ 
den is on the fMiyer to prove such concealment.^^ 
Where the contract authorized the buyer to return 
the goods withm a specified time if they proved un¬ 
satisfactory, the burden is on bun, m order to 
avoid liabili^ for the pnce, to shovr that he re¬ 
turned the goods 'Within the tune ^eafied.^^ 

Excuse for failure to accept The burden is on 
the buyer to prove failure of the sdler to comply 
with conditions of the contract when he sets up 
such foilure as an excuse for nonacceptance.^^ 
Where, however, a buyer who had contracted to pay 
freight charges refused to acc^ the goods on the 
ground that the diarges were excessive, the bur¬ 
den 18 on the seller seeking to recover the purchase 
price to prove that the freight rate 'was the amount 
so diarged, or more than such amount^ 9 

b. Admissibfli^ 

Any evidence which It material and relevant to the 
Ittue of aocepunee or rejection of the goodt^ or which 
thowt a valid exeute for failure to accept, le admiatible 
If otherwise competent. 

Any evidence whidi is material and rdevant to 
the issue of acceptance or rejection of the goods,^<’ 
or which shows a 'valid excuse for feilure to ac- 
cept,^^ is admissible if otherwise competent For 
the puipose of lowing whether there has been 
an acceptance of the goods testimoiqr as to declara¬ 
tions of the buyer is admissiUe,*^ but not dedara- 
tions made prior to dehvery.^ So, where the sell¬ 
er wrote to the buyer urgmg him to take the goods 


m order to avoid demurrage charges, a letter by 
the buyer in answer thereto advismg the seller 
that the former took the goods merely to prevent 
the accumulation of charges, and that the goods 
were held subj'ect to the seller’s orders, was ad¬ 
missible as a part of the res gestae Testimony as 
to acts of ownerdiip exerased after suit was be¬ 
gun is inadmissible, since there must have been ac- 
cqitance pnor to suit to justify a recovery,^^ and, 
even when acts of owner^ip are diown, testunoi^r 
m explanation thereof is proper.*^ Testimony as 
to payment of the pnce is admissible as tending to 
show acceptance.^7 

Evidence is admissible tending to show a rejec¬ 
tion or return of the goods,^^ or an ofiFer to return,^* 
and that the rejection or return 'was made in due 
time,^<^ but it may also be shown that the rejec¬ 
tion was not in go<^ faith.^ Where the sdler sues 
for the pnce of goods whidi had been rejected as 
unsatisfactory, evidence tha^ after the commence¬ 
ment of the action, the buyer had used some of the 
goods 18 inadmissible;^^ So, where goods are re¬ 
jected as infenor m quahty to those contracted 
for, evidence of the buyer’s motive m rejecting the 
goods is irrelevant^* 

e. Weiditand Suffidsncy 

The generml rules of evtdeiice apply In determining 
the weight and eulllcleney of the evidence to prove ac¬ 
ceptance or rejection of the goods. 

The general rules of evidence apply in determin¬ 
ing the weight and sufficiency of the evidence to 
prove acceptance or rejection of the good^^^ in- 


Ps;—Vezas Oo. v. Bituminous Servloe I 
Co. 177 A. 76S. 818 Fa. 84. 

Wash.—Bioono v. Hollenbed^ SIO P. 
Sd 809, 84 WaslLld 878. 

68GLJ.p506iiots87. 

OoBinot zaqptrlng aoosptsiMs ov xe- 
JsoUoB. snsr ttlsl 

US^Neweomb v Toik lee Msch- 
insry Corporation, GLGJLTez., 86 
F8d 876. 

8Bi XT 8 —Newcomb v York Ice 
Machinery Corporation, supra. 

88. NCL—Danville liumber, etc., Co 
V. Qelllvan Bids. Go., 97 BJH 718, 
177 N.a 108 

07. Fountain Jonesk 106 8L 

B. 86, 181 M.a 87. 

88. Mass.—National Tlnegar Co. v 
Jaltd, 188 NJBL 848, 861 MSaa 86 

88. NT—S* Kieaer, eta. Co v. Htl- 
lodk, 194 NTS 787, 801 AppDiv 
186. 

OOl Ark.—Bmeraon v Stevena Gro¬ 
cer Co, 181 SW 1008, 108 Axk. 678 

66 CU p 800 note 88 [a], p 608 note 
98 

8U Vaj—Berdach Iron, eta, Ca v. 


Tenenbenzn, 118 SJBL 60t 180 Ta. 
168. 

86GLJ.p806note98 M. 

88. Vt—Fletcher v. Cole, 88 Tt U4. 
66CLXp606note94. 

68. Udh.—Pierson v. Spanldtnifc 86 
N W 699. 67 Uieh. 640 
61b Mo—B. F. Stnrtsvaxit Ca v. 
Ford Mfa; Co, 188 &W. 69. 918 Mb. 
1086 

68, MlclL—Blabk v. Delbridse. eta, 
Co, 81 N.W. 869. 90 Mich. 66. 

68. NM^BUe T. Taylor, 48 NJBL 
408 

67. ITS—Chateaugay, Ore, eta, Oa 
V. Blakg N.T., 18 &Ct 781, 144 U. 
8. 476. 86 IsJBSL 610 

WLo—Talley Iron Worike Mfg Ga v. 
Grand Baplda Flouring Mill Coi., 88 
NW 698, 86 Wla. 874. 

68. N.Tw—Relgner v. Bryan, 8 N.TJEL 
816. 

Pa.—Baber v Schitler, 81 A 786^ 141 
Pa. 640 

80. Neb—Sycamore Marsh Bkrveat- 
er Oo V Gmndrad, 80 N.W. 88k 16 
Neb. 689 


7a Gil—F air v. Brewer, 106 SJBL 
8k 86 GeuAppL Sia 
68 cur p 806 note 8. 

71. N.T—Tan Camp Packing Oa v. 

MeGulra 88 NT a 810. 86 Hun 316 
Utah.—OCnmford v. IMckert, eto. 
Sulphur Go, 17 P. 18k 8 Utah 476. 

7a Pa^Whita T. Mmer, U POSn- 
per. 87k 

7a Or.—Uoyd-Gaxretaon Oa t. 

Marvin, 874 P 188, 188 Or. IfL 
88 GLT. p 806 nets 7 [aj. 

7k Wla—F. M Bresler Ca v. Bauer, 
848 N W. 788, 818 Wla 888, rehear¬ 
ing denied 886 N.W. k 818 -Wla 886 
85 CUT. p 806 note 9. 

Aooapteaoe of datadanFS veaalon 
Inelnsion la claim of ao many Items 
not properly dhargeahle to defendant 
reflected on ttia oometneae of plaln- 
tUTa exhibits and on aoma of hla 
verital teatlmony to sndh an extent 
ea to reanlre aooeptaaoe of defend¬ 
ant's testimony that he had received 
firom plalxdiff only ench materials as 
were need In work performed for 
plaintllC for which he charged only 
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dudiog the question as to time of acceptance or re¬ 
jection,^^ whether the buyer had a right to re¬ 
turn the gDods,^^ whether the goods were reject¬ 
ed or returned within a reasonable time,^^ whether 
the seller waived prompt acceptances^ or a condi¬ 
tion that retention of the goods should constitute 
an acceptance,S9 whether the buyer was justified 
in refusing to accept,^*^ and whether the buyer, who 
had accepted partial delivery, agreed to pay for the 
goods delivered.^^ 

§ 228. Questions of Law and Fact 

T1i« exlatenes of facts tsndlng to show an aeooptanca 
of ths goods, as well as the ultimata fact of aoeoptanos, 
Is a question fOr ths Jury unless the faots are undisputed 

The existence of &cts tending to diow an ac¬ 
ceptance of the goods,^^ as well as the ultimate 
fact of acceptance,^ is a question for the juiy 
unless the fa<^ are undisputed.^ So, on conflictmg 
evidence^ it is for the jnxy to determme whether 


the goods were returned,*® whether the buyer's re¬ 
fusal to accept,** or delay in acceptittg,*^ was ex¬ 
cused, whether he had a right to reject part of the 
goods only,** whether the seller waived clauses 
providmg that use for a particular period constitut¬ 
ed acceptance** and that claims for defects must be 
presented withm a certam period,** or whether the 
acceptance of a part constituted an imphed agree¬ 
ment to accept alL*^ So, whether the buyer was 
bound to accept and pay for goods shipped COD, 
without examination, is a question for the juiy ** 
Where letters written by defendant are relied on 
by iplamtifiF as constituting a refusal to accept the 
goods, the question whether they should he so con¬ 
strued IS for the jury if the interpretation thereof 
mvolves the consideration of extraneous facts** 

Whai is reasonable time for acceptance or rejec- 
iton of goods is usually a question for the jury,*^ 
unless the facts are undisputed.** The time when 
the goods are rejected may be so short,** or their 


for tlM labor—Blcoao v BoUonboeb* 
SIO PSd SOS. 84 Wa«h.2d 871. 


(1) To show aocaptanoa. 

XrJS—^Btodga ▼ IntanuLtlonal DenlOk 
4b Bquipmant Co, CCA.Ifflaa., 167 
VM S96. 

HO —Cavenoaa v JopUn Oemant Go, 
App., 69 aWSd 1097. 

Orw—In re Buawell'a Batata, IS Pld 
SIT, 14S Or 299 

BX—Glnquasrano v. T A. CSaxte Ho- 
tor% 80 AAd 869. 68 RX S8 

Wla^—P. H. Broalar Co v Bauar, S48 
KW 788. SIS Wla. S86. rehaorlna 
daniad 160 N.W. 6. SIS Wlai S86 

66 cur p 60S note 9 [a] (1). 

(S) To ahow nonacoaptanoa. 

GaL—Stawart ▼. San Famando Rafln- 
Ina Co.. 71 PSd Ills, IS CaJApp.Sd 
661. 

Ga^—Atlanta Ghamioal Go v. RDardln 
Baa Co., 176 as. 771, 49 GaApp. 
748, fonowad in Atlanta Chamlcal 
Go V EDardln Baa ft Burlap GOi^ 176 
8BL776, 49aaApp 755. 

66 GLJ. p 606 nota 9 [a] (S) 


I to ahow ao- 


176— la. Albart ft Son v. Azmatrona 
Rubber Co.. CLAGonn., 178 F.Sd 181 
66 GX p 606 nota 9 [b] 

Va Azfc.—Bxoalslor Minina Cou ▼ 
Wniaon. 171 aw Id 161, 106 Ark. 
1029. 

65 GLJ. p 606 noto 10 
Ta La.—Tma-raas Paint, etc.. Go 
V. IL Ananatin Paint, atA Oo., Ill 
So. 111. 161 La. 919. 

77. Oonn^-Sallaflaur v. XT a Xlnlab- 
Ina Oo.. 150 A 711, lU Oonn. 668 
56 GLJ p 607 nota 11. 

7a HAr-BlrdT. Foa App., 198 SW 
941. 

56 cur. p 607 nota la 


7a MEeh.-^. A Fay, ate., Go. v 
Cummar Mlg. Go, 1^ KW. 1, 190 
Mich. 281. 

65 CX p 607 note lA 
aa CaL—Ridhv Rlvarbank Cannina 
Go. 106 Pld 889, 91 GalAppld 

ssa 

55 CJr P 697 note la 
Bfidanoa baUI anUiaiant to dhow 
(1) Bacnaa for fallnra to aocapA— 
Rich V. Rlvarbank Canning Go., an- 
pra^6 CX p 607 nota 16 [aj. 

(1) WTongftil rafuaal to acoaptp— 
Graanbara ▼ Blanco, 104 P Id 894, 91 
CaLApp 2d 119—Flaehar v Haana, 198 
P Id 389. 88 GalApp Id 1S7. 

(S) Sale of buyar^a buainaaa waa 
mada In good faltb^WlUlam a At- 
watar ft Go. v Terminal Goal Corp, 
CCLAHasa, 116 Fid 887 

8L Or.—X Km Armsby Go v Grays 
Bdrbor Gommarclal Ooi., 121 P 13. 
61 Or. 171. 

SSL KT—Norton v. IDrayftuM^ IS N. 
BL 4S8.106 NT. 80. 

Tonn.—Waahlngton v. Jobnaon, 7 
Etamphr. 468 

88. XT EL—Btidaon Rua Raflnlahlna ft 
Claanina Corp. v. Prime IStg Oo., 
aCAWla., 116 F.Sd 616 
MOiP-Hasaay-Blarrla Edrveatar Go v. 
Qnlbk. 87 BWXd 446, S29 MoApp 
11S6—Maaaay-Harria Go v Quick. 
41 S WXd 47, 117 MO App 786 
N.T—FTab. A Oo v. Dudley, 20 N.T. 

ELSd 616, 159 AppDiv. 1054 
Ohio—Rubber Oorp. of America v. 
Taaney-Oostallo, Ina, 98 N B.3d S8. 
86 Ohio APP 488. 

Or—Imperial Laundry Oo v. Allan, 
10 Pld 117,141 Or 71. 

65 OX p 607 note 18 

Aooaplanoa after zajaetton 

Mich.—Rudk Mfa Oo v. John D 
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Mardhon Lumbar Co, 16S NW 111, 
166 Midi. 91 

8A Wla—Buck V Radna Boat Oo. 
191 NW 998, 180 Wit. 146 

66 GX p 607 note 19 

88fe Gdo—Raoorda v Bavas. 160 P 
1116, 61 Colo llA 

88. By—Sandman v. Sheridan, 166 
8W. 1088, 101 By 79. 

55 GX p 607 note 81. 

87. Wash.—Ball v. Stokely Fooda. 
Ill Pld 818. 87 WadlLld 79. 

65 GX p 608 note IS 

Bvidaaoa hdZA aufloiant to go to Juqr 

WaalL—Ball v. Stokely Foods, aupra. 

8a NT—Roalna v Farkslda MUla. 
189 NTS 86, 116 Mlac. 684 

aa NG^H. M. Wade Mfg Ga v 
Lafkowlta 168 SR. 617, 104 NO 
449 

9a NC—H. M. Wade Mfa Go v 
liefkowlta anpra. 

9L Va.—Rannolda v. Avary, 111 6 
BL 111, 181 Va 815 

9a By— LoulavUla Lltii. Go. v 
Schadlar, 61 8W 8, SS ByXu 466 

sa XT S—Weatam Mfa Oo. v Elng^ 
mao. Nab., 118 F. S4S, 60 aCA SSI 

sa Mldi^-Natlonal Cash Ragistar 
Oo V. Varbruaga, S48 N.W 608, S6S 
kabh. S4S 

RX—Robert Forsyth ft Son v. Tan- 
anbaum, 161 A lift 

65 CJ p 608 nota SA 

sa Fa.—Ireland Bros. v. Rafowlch 
Brosn 90 Fa.Supar SSI—MeGUxin 
V. Jadcaon, 86 Pa.Snpar. 66A 

sa OkL—Bmaraon - Brantlngfuun 
Dnpl Go V. Warab 174 P. 106A 71 
OkL 19. 
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retention, according to tbe decisions on the ques- i as a matter of law that th^* have or have not been 
tion, ma3’ be so long,97 that the court can sa> { accepted. 

P. PAYMENT 


§ 229. Obligation to Pay 

Whsre one buys personal property at an agreed price 
by Implication of law he agrees to pay the price. 

Where one buys personal property at an agreed 
price by implication of law he agrees to pay tiie 
price,99 smce there is a duty to pay for goods 
purchased.99 Whether the buyer’s obligation to 
pay, under a contract of sale, is general and uncon¬ 
ditional or limited to a special fund depends on the 
terms of the contract whidi should be construed, 
m this regard, according to the intent of the par¬ 
ties ^ It has been held that^ in eqmty, payment is 
not regarded as of the essence of a contract of 
sale, unless the contracting parties have expressly 
so stipulated,* or unless it necessarily so follows 
from the nature of the transaction.* 

§ 230. Accrual of Obligation in General 

a. In general 

b. Demand or notice 

a. In General 

The timo when payment la to bo made for the sale 
of poraonal properly may be fixed by an expresa or lm« 


plied agreement of the buyer and seller, and, where such 
an agreement has been made, the time when the obliga¬ 
tion of the buyer to make payment accrues depends on 
the terms thsreof, which should be construed and given 
effect according to the Intent of the parties. 

The time when payment is to be made for the sale 
of personal property may be fixed by express^ 
or implied* agreement of the buyer and seller, 
and, urhere such an agreement has been made, the 
time when the obligation of the buyer to make pay¬ 
ment accrues depends on the terms thereof,* which 
should be construed and given effect according to 
ffie mtent of the parties ^ Moreover, the parties 
may, by their agreement, make the time of pay¬ 
ment of the essence of the contract,* and where an 
extension of time to pay is granted, under sudi an 
agreement, to a definite date, the date so specified 
likewise becomes of the essence.* However, where 
the parties do not so intend, time of payment is 
not of die essence^* 

The obligation to pay under the terms of the 
contract may depend on the occurrence of a con- 
tingenqr, in which event, the obligation accrues 
when, and only when, the centmgency occurs,*^ 


S7. 8 CL--<3rlasa-Faxton Shoe Oo ▼ 
FriedhAlm, ISl SJD, 6SQ, 183 BXi. 
458 

56 aJ. p 608 note 81. 
sa CaL—ailfCUaa v QnftJlan, 141 
P 688, 168 CaL 88—Avaloa FroA- 
neta V lientiai, 818 P.8a 486, 98 
CaLApp 8d 177. 

aa NT—DlatlUen Factors Oorp. V 
Country DlstUlers Frodueta 71 N 
T &8d 654. 189 Mlsa 497 
1. UJSL—Howard v Haaoock Oil Co 
of California, CCJLOaL, 68 F8d 
694. 

a N.J.—CoasoUdatad Boflor Corp. v 
Boano Blea Co. 58 A.8d 759. 141 
NJTJBSo. 560. 

8. NJ*.—Consolidated BoUer COrpu v 
Bogne Bloc. Co., supra. 

4. US.—Wolfe V. Texas Co.. CGLA. 
OkL, 88 Fid 486, oertlorarl denied 
67 act 16, 899 Ua 569, 81 IjJB± 
407. 

a us—Wolfe V Texas Co, supra. 
BeasonaTfls Urns 

(1) Where payment is to be made 
In goods and no time la net thsrefOr, 
ths law will Imply that payment Is to 
be made within a reasonable time.— 
Detmer y MUler, MoApp., 880 aW 
Sd 789. 

66 GLJ p 610 note 69. 


(8) When the goods are to he held 
by a third person until the buyer 
pays and no tims for payment Is 
fixed, payment la to he within a rear 
eonahle ttme.r—Wtlght v. SCSxwAU, 9 
Ind. 198. 

(8) In a aele to the buyer for re¬ 
sale, wherein no time Is fixed when 
the buyer should account to the aeU- 
er, hie obUgatlon le to account at 
the minimum price after the lapse of 
a reasonable time—Baldwin v Feder, 
119 N.Xa 1044, 185 AppJMv. 97 

a US-^Sonken-Galamha Corp ▼. 
Butler Iron 4b Steel Co., CCLAlio, 
119 FSd S88, certiorari denied 63 
set 79. 814 US 688, 86 UEd. 612 
IXC—Paul Martin Co. ▼. Sumpter, 
MunJbpp. 64 A.3d 486—United 

Broth, of Carpenters and Joiners of 
America v. McLain, Mnn.A3WP^ 46 
A.2d 878 

Mo—Property Owners* Materials Co. 

V. Byma App, 176 SLW 2d 650 
Liability for priee on foUure to re¬ 
turn goods sold under contract of 
Bale or return see supra | 816 

Buyer as dehtos 

The relationship of the buyer to 
the aeller becomes that of a debtor 
to a creditor at the time when hie ob¬ 
ligation to pay matures under the 
1 terma of the contract—Union OH Co. 

997 


of California v. Basalt Rock Co., 86 
P2d 189, 80 CaLApp.2d 817. 

7. U S.—Sonkan-Galamba Cbrp. v. 
Butler Iran & Steel Co., aCLAJio. 
119 F.2d 288, certiorari denied 62 
set 78, 814 U.a 689, 86 LJBId. 618. 
Ibwa^—Iowa Soya Co. ▼. Davis Blevar 
tor Co., 41 N.W8d 61, 841 Ibwa 
876 

Mo—Pr o perty Owners' Meterisls Co. 

V Byrne, App, 176 aW.8d 660. 
Tex.—Walker-Smith Co. v. jadfcson, 
ClvJbpp., 128 aW8d 998, error dis¬ 
missed, judgment ooirect 
a US—Sonken-Galamba Corp. v. 
Butler Iron 4b Steel Oa, CLCA Mbu, 
119 F2d 388, certlofari denied 68 
set 78. 814 ua 686. 66 IsJBkL 618 
Aria—Branker ▼. Bowmen, 166 P.8d 
898, 68 Aria 214. 

9m U SLr-Sonken-Galamha Corp v. 
Butler Don 4b Steel Co., CCULMo, 
119 FSd 888, certiorari denied 88 
set 78, 814 US 688, 86 LJSd. 618. 

Iia Tex.—Hut V. UtUelohQ, GIv. 
App., 190 aW.2d 148. 

11. Ala—Nelson v. Burnham, 14i 
8a 241, 324 Ala 670 
CaL—Arles ▼. Squires, 887 P 515,106 
Cal App 414. 

Mo^-Property OwnsrsT MSterials Ga 
V. Byma App.. 176 SW.8d 650 
N.T.—Cereal Produots v. Greater K 
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or such obligation may depend on the performance 
of certain conditions precedent to payment, in 
which case, such conditions must be performed be¬ 
fore the obhgation can be enforced,^ as, for exam¬ 
ple in the case of a contract calling for payment to 
he made on the presentatiQn,^^ or withm a specified 
time after the presentation,^^ of an invoice. Fur¬ 
thermore^ under some statutory provisions, the duty 
of the buyer to pay does not arise until the seller 
affords him a reasonable opportumty to inspect the 
goods,m the absence of an agreement to the con- 
trary,!® or a waiver of the right of mspectioni^ 

Under the terms of the contract dehveiy may be 
a condition precedent to payment,^® as m the case 
of a contract calling for the goods to be ddivered 
and counted,^® or in the case of a contract calling 
for dehvery to a third person,®® and where the ob¬ 
ligation of the btyer to pay the price and the ob¬ 
ligation of the seller to deliver are concurrent con¬ 
ditions the obligation of the buyer to pay is not 
absolute until there is a dehvery Moreover, the 
obligation to pay will, m the absence of an agree¬ 
ment of the parties providing otherwise become 
absolute on a proper dehvery®® or on an acceptance 


of the goods®® at the enqiiration of the period fixed 
for trial and approval,®® or on a transfer of title 
to the buyer,®® and m such case the buyer cannot 
impose additional conditions as precedent to pay¬ 
ment®® 

Payment may, on the other hand, be made a con¬ 
dition precedent to delivery by the terms of the 
coutract,®7 and by virtue of the agreement be¬ 
tween ^ parties the seller may not be obliged 
to deliver unless payment is made contemporaneous¬ 
ly with dehvery.®® Also the obligation to pay may 
qmte mdependent of the obhgation to dehver 
the goods to the purchaser, who may be respmisible 
for the price r^;ardless of whether he actually re¬ 
ceives the goods.®® 

0. B." skifiments. While there is some au¬ 
thority to the effect that the term "F. O B ” has 
nothing to do with the fixing of the time of pay¬ 
ment,®® pasmient usually is not due for goods ship¬ 
ped F. O. B. until the goods reach the place where 
they are F. O. B®® notwithstanding the previous 
arrival of a draft,®® but when the goods reach 
the proper place, payment is du^®® regardless of a 


T. IndiiatrlMi. 80 NTSSd 88. 874 
JkppJOiy. 817. reargument denied 88 
K.Y&8d 988. 874 AppDlv 868. ef- 
nzmed 84 KJS.8d 886. 898 K.T 884. 
IS. AriL—aOram v M<n)aalel. 888 0. 

W8d 69. 816 Ark. 890 
56 OJ p 609 note 86 
18. Conn.—Blverside Coal Co v. 
American Coal Co. 189 A. 876. 107 
Conn. 40 

85 C J P 509 note 89 
lAi NT.—Ifewn Syndicate Co. v. 
Gatti Pu>er Stock Corporation, 176 
NJBL 169, 866 NY. 811, rearmament 
denied 177 NJG. 190, 856 NY 87a 
Cfanpntatlooa of tbne 
Where contract provides that hoyer 
is reqalred to pay within a spedUed 
time after presentation of invoice, 
and Invoice is mailed to him, he is 
entitled to the time epedfled after 
the Invdce le presumptively received 
by him throogh the mall,—News Syn¬ 
dicate Co V. Oetti Paper Stock Cor¬ 
poration. snpra. 

IS. NJ—Consolidated Boiler Corp 
V. Bogne Blea Co.. 68 A.8d 769. 141 
NJJBSu. 66a 

M. NJ—Consolidated Boiler Coxp. 

V Bogue xnee. Co, snpra. 

17. NJ—Consolidated Boiler Corp. 

V Bogae Ble& Go., supra. 

18. Tez.—Burton v Nacogdoches 
GFatSi eto.. Go.. CtvJkpp.. 181 SW. 
86 

IS. Ill —acatvsn ▼ Stdn, 804 BLApp 
481 

SML NT—See T. Bemhdmer. 88 N 

V Super. 4a 


Tex.—Burton v Nacogdoches Cratei 
etc., Co.. Giv.App. 181 &W 86 
SI. NJ>—BhrU-Parr Go v Finley, 
168 NW 187, 81 NJ>. 180, lOUL 
1916B 861, A]in.Cssl917B 708 
66 OJ. p 608 note 88. 

S8. Minn.—Reliable Mktoh Co. v. 

Frloa 188 NW 461. 108 Minn. 608. 
66 GU. p 609 note 40 
S8. Arls.—Murphy v National Bon 
4b Metal Oo, 887 P8d 819. 71 Axis. 
888 . 

N J—BissMad American Teterans of 
World War, Department of Behab- 
lUtation V. Malonab 86 AJd 68, 188 
NJTJaw 800 
66 OJ. p 609 note 41. 
sa Kam—Gannon ▼ Grlfflth, 48 P. 

889, 8 BlanJbpp 506 
66 CJ* p 609 note 48 
Liability for price on completion of 
sale on trial or approval see snpra 
I 199. 

sa Minn.—Xilsb Packing Co v. 
Trodca, 188 N.W. 449, 188 MlnxL 
846 

sa Tex^—Barnett ▼. Pyla 79 SW. 

1098, 86 Tex.GivJbpp 8a 
66 OJ. p 509 note 44. 

S7. Michi^W 4b A. McArthur Co v. 
Bay City Old Second Nat. Bank, 81 
N W 9a 188 Mich. 88a 
66 CJ p 508 note 84 
Neceadty of performance by buyer 
of conditions preoedent to ddivery 
gensraUy see supra ii 187-189. 

sa Qa—Krasner v. Western News¬ 
paper Union, 198 SB. lia 68 Ga 
App 146 


sa La—Milam's Spot Cash Whole¬ 
sale House y. Nomey, App„ 164 So 
48a 

Msas^-Nattonal Wholesale Grocery 
Co V Mknn, 148 NJL 791, 861 MAsa 
888 

66 CJ p 609 note 8a 
under a OL a T. oowtracq when sdl- 
er has arrsngsd for carriage of goods 
and for insnrance on them and has 
paid cost of carriage and Insurance 
or allowed it on purohaae price, seU- 
er Is entitled to be paid on delivery 
of documents to buyer regardless of 
whether the goods themselves have 
arrived at thetr destination or ever 
will—Warner Broa 4b Oo. v. Ihrael, 
aCLANT Y.. 101 F8d 69. 
sa Tex^ Cnero Cotton OH, etc.. Go 
V Feeders* Supply Co, CivJbpp., 
208 SW 79 

8L Md—Penn Oil Co. v. Triangle 
Petroleum, etc., Co., Ill A. 48a 
188 Md. 669 
56 OJ p 609 note 4a 
sa Wia—Greer v. OeUisfen, 198 N 
W 467, 180 Wla 18L 
sa SC^-J L. Mott Iron Works v 
Kaiser Co, 108 HB. 788, 181 RC 
89a alBrmed 48 SCt 886, 868 US 
840, 68 Um<L 698 
66 OJ p 610 note 48 

Under contract for sale of goods 
to be delivered at a fixed place and 
date rF O B ,** it may be presumed 
that payment Is to he cash on deUv- 
ery, the Initials *9*0R" being gen- 
I erally oonstmed as an intention that 
1 the price la to be paid when the prop- 


998 



77 O.3.S. 


SALES 


S 230 


right of mspecbon*^ By virtue of the express 
terms of the contract, payment may be due on 
delivery to the carrier,or on arrival at a certain 
destination,^^ or on receipt of the bill of lading >7 

b. Demand or Notice 

(1) In general 

(2) Payment m goods 

(1) In General 

A demand has been held not neoeeeary to fix the 
buyer’s obligation to pay where, under the terms of the 
oontract, payment la to be made at a specified time, but 
where the contract doea not fix the time for payment It 
has been held that the law will fix the time as on de¬ 
mand after delivery. 

A demand has been held not necessary to fix 
the buyer’s obligation to pay where, under the 
terms of the contract, payment is to be made at 
a specified time.*^ A^ere, however, the time to 
commence payment is fixed as of a certam date, 
it has been held that the amount is to be paid on 
demand after that date.*^ It has further been held 
that, where the contract does not fix the time for 
payment, the law will fix the time as on demand aft¬ 
er dehvery,^^ and under a contract requiting de- 
hvery sight draft against payment it has been 
hdd that the buyer is ordinarily entitled to notice 
and demand for payment of the draft^i Under a 
oontract not fixing a defimte time for payment but 
giving Ihe buyer a reasonable time wit^ whidi 
to pay, it has been held that the seller can termi¬ 
nate the time m which payment may be made only 
by demand at the expiration of a reasonable time.^^ 
In order to be effectual the demand diould be in ac¬ 
cordance with the oontract,^^ and it should not be 
for a larger amount than is due.^ However, an 


irregular demand may be sufficient if the purchas¬ 
er treats it so,'^^ gmce such demand is primarily 
to adnse as to the date of settlements^ 

W*here a large amount is payable by the buyer on 
delivery of documents, it has been held that the 
buyer is entitled to reasonable notice S7 If the 
agreement calls for payment by a time draft the 
buyer is entitled to notice if a sight draft is drawn S8 
If the buyer has reason to beheve that the sdler 
' will not insist on the strict terms of the contract 
, as to payment, such buyer ^uld be warned if 
the seller mten^ to enforce the terms S9 

(2) Payment in Goods 

Whuru an obligation la made payable In speeHIo artl- 
oleo, within a definite thne, no demand la ordinarily 
neceaaary unleee the contract requires It, but a demand for 
performance may be necessary where there Is no agree- 
I ment fixing the date or place of delivery or the special 
circumstances of the case make a demand neoessaiy be¬ 
fore the obligor can perform. 

Where an obligation is made payable in speafic 
articles, withm a defimte time, no demand is ordi¬ 
narily necessary unless the contract reqmres it^o 
A demand for performance may, however, be nec- 
essary^i as where there is no agreement fixing the 
date or place of ddivery,^^ or the special circum¬ 
stances of the case make a demand necessary be¬ 
fore the obligor can perfoim.88 It has further been 
held that the law will presume that such payment is 
to be made on demand.^^ The demand must not be 
for more than is dne,^^ and if selection is necessary, 
a proper demand must indude such sdecbon.^^ 
Although a demand might otherwise be neoessaiy 
it is not r^;arded as mdiqiensable 'idiere under 
the drcnmstances it would be nsdess.^^ 


city Is deUverad to carrier—Sudy- 

Pstridk Seed Oo. v Boasnum, IS N.W 

Sd 847. SS4 Iowa 897. 

84. Hd.—Ijawdar. at&. Co v Albert 
IChdde Grocery Oo.. 84 A. 684, 97 
Md. 1. 68 IjJSUL 798. 

88. Ala.—Blason Dma Oo v Mont¬ 
gomery Showcase Co. 68 So 848. 
186 Ala. 484. 

88 GLJ p 810 note 80. 

85. Ala.—Oreen v. Unevllle Dmg 
Oo.. 88 So. U8, 167 Ala. 878 

88 OJ p 810 note 81. 

87. MSae.—Ryder ft Brown Oo. v. BL 
Ideeberger Oo.. 18 NJlSd 441. 800 
MaasL 488. U8 AX.B. 881. 

88; Tt—Way v. Wakelleld. T Tt 
288. 

89b He.—Mhhan v. Thompson, 71 
Me. 498 

40. Tt—Brandon Mfg Oo. v. Morsa 
48 Tt 828 

88 G J p 810 note 84. 


41. ComL-^lein v. Mnnaon. 181 A. i 
177, 111 Oonn. 700. j 

48i Mont—Bvankoviidi ▼. Hbward 
Pierce, Ino, 8 PAd 683. 91 M6nt 
844. 

48. Ala^-Sidght T. Harrlq, 77 So. 
440, 16 AlaJ^p 890 

44, Ala^—Enlidit BuTiSi enpra. 

4B. AJa.—Mexwen Planting Oo. ▼ 
liovemen. 108 So. 48. 812 Ala. 888 

48. Ala^Maxwell Planting Go. v. 
Loveman. anp r a . 

47. NT—Strashoorger v Leerbnrg- 
er. 184 NJL 884, 888 NT 88. 

48. TTfl flalmnn Palis Mte Go. v. 
Midlaiid Tire, etc., Co., aGL4.0hlo, 
888 F. 814. 

48. Wla—Crocker Chair Co. v. Bd- 
ward Hlnea EDardwood. eta. Go., 
280 NW 61. 861 Wla. 418. 
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BO; BL—McB3nnle v. Lane, 88 NJBL 
878. 880 BL 844, 120 AulSIL 888. 
Tt—Neleon Gibson. 98 A. 100^ 90 

Tt 428. 

Demand lOr parfonnanoe of contract 
for exehaiige of property generally 
see Bixchange of Property | 11 e. 

BL Tt—Neiaon ▼. Glbeon, anpr a. 

88 O.J. p 810 note 68. 

88. Tt—Nelson t. Gibson, anpra. 

88 GLJ. p 810 note 66. 

88. Tt—Neleon v. Glbeon. anpra 

8ft BL—McKInnte v. Lana 88 NJB. 

878, 880 BL 644. 120 AwaSB. 288. 
88 GJr. p 810 note 68. 

88. Tt—Bnaaell ▼. Ormsbea 10 Tt 
874 

86; Tt—BosaeU ▼. Ormabea supra. 

87. Tt—Neiaon ▼ Gibson. 08 A. 
1006. 90 Tt 423—Harrington t. 
Wella 12 Tt 60S. 
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§ 231. — Ezcttses for Nonpayment 
a. In general 

b Breach or abandonment by seller 
a. In General 

The agreement between the parties ordinarily la 
controlling with respect to what constitutes a eufliclent 
reason or excuse for nonpayment by the purchaser. 

The agreement between the parties ordinanly 
IS controlling with respect to what constitutes a 
suffiaent reason or excuse for nonpayment by the 
purchasers^ In construing the agreement m this 
regard, it should be read as a whole,S9 m order to 
ascertain and give efiEect to the intent of the par¬ 
ties as disclosed therein,so and, where the lan¬ 
guage used may be given a technical or nontedini- 
cal meamng, the latter meaning should prevail 
where the parties so mtended.si So, under the 
terms of particular contracts various matters have 
been held to constitute sufficient reason or excuse 
for a failure to mahe payment on the part of the 
buyer,S2 various other matters have been held 
not to constitute sufficient reason or excuse 
Where the goods delivered are sudi as were or¬ 
dered, the purdiaser has been held not reheved from 


hability to pay therefor by the fact that he cannot 
use the goods,*^ or that he is prohibited from ex¬ 
porting the goods as intended,^^^ or that the goods 
were purchased m antiapation of an exdusive sales 
contract,^ or that the purpose for which the goods 
were purchased turns out to be unprofitable,<^7 Qf 
that the legislature repealed the law on whuffi the 
busmess venture, for whidi the property purchased 
was mtended, depends,^^ or that the buyer errone¬ 
ously paid for another shipment^^ Where the 
condition of the buyer’s promise to pay is one whidi 
can be performed only by the bcyer himself, he 
cannot escape from his obligation iy his own fail¬ 
ure to perform the condition,^^ and under a con¬ 
tract calling for payment on a day certain, irre¬ 
spective of dehvexy or transfer of titl^ shipment 
to be made when ordered, the btyer’s failure to 
pay on or before the day ^eafied has been'hdd not 
excused his failure to order the goods shipped.^ 
Where the amount to be paid depends on a compu¬ 
tation based on certam values, a controvert be¬ 
tween the parties with respect to such values has 
been hdd not to justify the buyer’s long dday m 
makmg a bona fide effort to arrive at such values 
and pay them m accordance with the contract^^ 


S8. HTJ —Jemiiiigs v. PlntOii 76 A.Sd 
669, 6KJ. 562. 

sa. GaL—'Ftacber ▼ Means, 198 P 8d 
S89, 88 GaUkppSd 187. 

OOl CaL—Fischer v lle a n a supra. 
NJ—Jennings v. Pinto, 76 A.2d 669, 
6 N J. 868 

SI. MJ—Jennings v. Pinto, supra. 

ea. MJ—Lehigh Zlno, eta, Ca v. 

Trotter. 9 A. 691, 48 M JJScu 67a 
Steonsas snflSeievfe 

(1) Delay of the express company 
where the pnrohaae money Is to be 
sent by express—Hhlsey v Hard, CL 
fLiffieh-, 11 FCasJTo 6,967, 6 McLean 
108 

(8) Oamlahment of money In the 
of the buyer doe for a ship¬ 
ment of goods deliverable In InstaJl- 
mente, at least until the gamlah- 
meht Is dissolved—Lehigh Zina eta, 
Co V Trotter, 9 A. 691, 48 MJBhi 
67a 

68. Xy—Myers Broa v Hieger, 98 8. 
W8d 86, 866 Ky 8 

La.—American Bice Milling Ca v. 
Baltie American Feed Ocxporatlon, 
App^ 168 Sa 108. 

XbBonses held insn8SeleB8 

(1) Failure of buyer's agent to 
notify him that he would not pay 
for the artlOles sold and accept them 
as agreed on with the buyer-^Uavens 
▼. Jamea Tex.ClvApp, 811 S.W. 848, 
reversed on other grounda Te(X.Com. 
APIK, 889 aw 817. 


(8) Refusal of seller to extend < 
credit as agreed on because of discov¬ 
ery of the Insolvency of the buyer — I 
Muebleteln ▼. Hickman, CGULMo, 26 
F8d 40, 68 JLLiR. 1894. 

(8) Fact that goods are not sold 
on the credit of the buyer but on the 
faith of a promise to pay by a third 
person.—HlOks v Bailey, 16 Tex. 239 

(4) Buyer's assertion of a ground¬ 
less counterclaim, although In good 
faith.—Slider v Winifreds Coal Co, 
11 Ohio App. 186. 

(6) Fact that, prior to the sale to 
the buyer, the seller entered Into a 
contract with a third person for the 
marketing of the gooda wbrnre such 
prior contract does not interfere with 
the sale to buyer or the possibility of 
bis aogulrlng title end lawful pos¬ 
session of the goods.—Pryor v. FTult 
Distributors' Servloe Ca, 888 P. 886, 
78 CsLApp 467. 

(6) Fact that sbUer, pursuant to 
the terms of the oontraot, makes de¬ 
livery to the buyer In the seller's 
tanks when the buyer Is unable to 
take delivery In the buyer's ships b^ 
cause of war conditions.—BaetJer v 
New Bngland AloohOl Co, 66 NlDLfd 
798, 819 Mesa 698. 

(7) Failure of contract to limit 
time during which payments should 
be mada where contract calls for 
payment of certain portion of pro¬ 
ceeds received from operation of 
property purchased, since each con¬ 
tract indicates parties intended that 
payments should be made without 

1000 


limit as to duration.—Kennedy v M6- 
Mullen, Tex.ClvJLpp, 89 SW8d 166, 
error refused. 

64. T ex D nbinSkI Mectric Woiks 
V J. Lang Bleetrio Co, CivApp., 
m SW. 169 

68b NT—Pierson v. Mitsui, 181 N. 
T8 878, 111 Mlsa 888. 

99. Cal—Magnavox Co v. Jonea 886 
P 1084, 105 CaLApp. 98. 

67. Neb—KunkSl Auto Supply Oa 
T. Leedh, 898 N.W. 160b 189 NSb. 
616 

68L Neb —Eunfcbl Auto Supply Oa v. 

Leech, supra. 

R ea s on fw rale 

The parties must be presumed to 
have contracted, not on the basis that 
the law would be continued In effect 
and enforoed, but that any rights or 
business opportunities resting on the 
law were contingent on the willing^ 
ness of the legislatore to keep the act 
In forea—Kunkel Auto Snpply Co v. 
Leech, supra. 

66. Mass—Rooney v. McLeod, 187 
N.1L 168, 848 MSsa 188 

TOii ns—Moore v Scott Stamp ft 
Cola Co. aONT., 178 F.8d 8 

71. Aria—Lb Grauman Soda Foun¬ 
tain Co ▼. Stter, 18 P8d 417, 41 
Alls. 161. 

76. M6L—Precision Development Oo 
V. Fast Bearing Co, 87 AJd 906, 
188 Md 899. 
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W'here the seller retakes goods on the hu 3 er’s r 
wrongful refusal to acc^ delivery and stores 
them for the buyer’s account, the buyer has been 
held not thereby released from his obhgation to pay 
the price,even though the seller does not notify 
him of his mtention to retake the goods Regard¬ 
less of whether the covenants of the seller and buy¬ 
er are mdqpendent,^^ the bu 3 rer cannot withhold 
payment to secure delivery because of ad\*ancing 
market pnces of the goods 

DxfficuUy or tmposstbthiy of performance. If the 
buyer has bound himself to a certain time or mode 
of payment, difficulty or impossibility of perform¬ 
ance not due to the fault of the seller will not, or¬ 
dinarily, excuse his default^^ So, where the bu\’- 
er agrees to start paying on a certam date for 
continuous dehvery of a commodity, the fact that 
he IS not ready to take it has been held not to re¬ 
lieve him, as he must pay then,^^ and the buyer 
cannot postpone to his convemence.^^ 

A sale by the buyer to one who assumes his lia- 
bihty does not reheve the buyer from his original 
liability to pay, without the assent of die seller,8<i 
but, where the contract so provides, the buy'er may 
be reheved from liability for the balance of the 
purchase pnce due where he sells the buildmg, 
m which iha article purchased is installed, subject 
to such balance.^ 


Loss or destructon of, or injury to, property. 
The bui’er may, m a proper case, be excused from 
his obLgation to pay where the sale is of speafied 
goods which, without the seller’s or the buyer’s 
fault, are lost or destxo^’ed before the day of de¬ 
hvery S3 How*ever, w’here an article is held under 
an agreement for lease or sale, with an option to 
purchase for a fixed sum, providing that the lessee 
shall be hable for the value of the article if de¬ 
stroyed or not returned, it has been held that the 
election to purchase is final, and that a subsequent 
default and offer to return the article, where it is 
thereafter destroyed, are not enough to relieve the 
holder from liability for the pnce or value thereof ss 
Also, an injury m transit to goods purchased, un¬ 
der some statutory provisions, wnll not excuse pay¬ 
ments* 

b. Breach or Abaodonxnent by SeEsr 

Unless payment le to be made regardteaa of the time 
of delivery, default In payment on the part of the buyer 
may be exeuaed by a failure or refusal of the seller to 
make a proper delivery under the terms of the contract. 

Unless payment is to be made regardless of the 
time of dehvery,ss default in payment on the part 
of the buyer may be excused by a failure or re¬ 
fusal of the seller to make a proper delivery tmder 
the terms of the contracts® A breadi of warranty 
by the sdler as to the condition of the article sold 


78. Mlaa.—Brenard Utg Co v MU- 
ler & Robinson. 131 So. 374, 158 
Mf— 893—Chorley ▼ SCUaa F Blx- 
ler Go, 137 8 a 394, 157 Mlaa. 177 

74. Mlaa—Brenard Ufg Co v Mil¬ 
ler 5b Robtnaon. 131 Sa 374, 158 
Mlaa. 893 

78. CaL—Sherman t. BSrkpatrlcik, 
356 P 570. 83 CsLApp 807. 

78. CaL—Sherman v. Klrkpatridk, 
supra., 

Wla.—Canadian Steel Fdya v Thom- 
aa Furnace Co, 308 NW 855, 186 
Wla. 657 

77. NY —Ferauaon v Ghud^ 140 N 
BL 335, 386 NT 149. 

65 CJ p 610 note 73 

78. La—Thrift OU, eta, Co, Ina ▼ 
Thermatonle Carbon Co, 3 LaJtpp 
383 

78. Ark.—G. B Ferffuaon Sawmill 
Go V Rhynes, 191 S.W. 920, 137 
Ark. 617. 

80i Ter.—Cudahy Packiaa Co v 
Austin, GlvApp., 341 SW. 788 

81. Colo—Baum V National Finance 
Co, 114 P 8 d 660, 108 Cola 107, 135 
A.I 4 JEL 949 

■ala ftnrthar UabUSty* 

Under document evldenolny sale 

whldh provided that, if houae where 

thlny purchased was Installed was 


sold before sudh arUde was fully' 
paid for, any unpaid balance ahould 
follow the house and become due 
from new owner or purchaser, and 
timi; sale of houae ahould be subject 
to unpaid balance **wltliont any fur¬ 
ther liability,'* the auoted words were 
intended to relieve buyer if he sold 
the house, and where sales contract 
and note executed by buyer to bank 
which advanced balance of purchase 
mriee were all parts of ainyle trans¬ 
action, and buyer sold house under 
contract whldi provided that sale was 
subject to balance dua bank whidi 
had accepted payments f^om buyer's 
grantee, and unauccesafnlly sued 
grantee for balanea was bound by Its 
interpretation of tranaaetion and 
could not recover on note fVom buyer 
on theory that buyer was obligated 
to require his grantee to agree spe- 
clflcally to pay balance dua—Baum 
V National Flnanoe Co, supra. 

88. NT—Kbin V. Topper, 53 N.T. 
550 

55 CJ p 463 note 16. 

Risk of loss or Injury generally see 
Infira ii 386-387. 

88. NT—Ainsworth v Rblnes, 69 
NTJ3 876, 84 Misc 872. 

84 , hl—B anshach v Allied Mach. A 
Welding Co, 78 NJELSd 844, 884 
HLApp. 76. 

1001 


Bale F. O. B. sbnec’ls floor 
Under statute providing that where 
seller is autboriaed to send goods 
to busrer, delivery to a carrier is 
demned delivery to buyer unless an 
intent to the contrary appeara, hayer 
could not refhse to pay purchase 
price on ground of damage sustained 
through proflts lost because of In¬ 
jury in transit to article purchased 
F. O B. seller'a floor, buyer to pay 
shipping costs, and seller to secure 
a loader-Banshach v Allied M a c h 
ds Welding Co., supra. 

88. Zhd.—MoFlarlan Carriage Go v 
Gonneraville Wagon Go, 96 NE. 
406, 49 IndJkpp. 318. 

88. Gal—Rnsa Lumber, eta, Co \. 
Muscnpiabe Land, eta. Go, 63 P. 
995. ISO GaL 631, 65 Am-SB. 156. 

55 G.J P 611 note 88 

WliSKe bByar*b damages eomsed 

onm from him to seller, he 
may be JusUfled in withholding pey- 
ment applying sum withheld In 
partial aatlafbction of damages sus¬ 
tained because of seller's default in 
dbllvery—Ingram-Dey Lumber Co 
V. Schnlts, aCJLWla, 46 IF 3d 859. 
certiorari denied 51 SCt 866, 388 
Ua 888, 75 LuBd 1445—Burgle v 
Hicks, DG.NT, 208 F. 840. 
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may, in a proper case, excuse nonpayment on the 
part of the buyer 87 Also, a discovery that the 
seller has no titie to the goods excuses payment,88 
unless the buyer knew that the seller did not own 
the goods at the tune when the contract was ex- 
ecuted.88 On the other hand, the buyer cannot 
escape liability for payment on the ground of the 
sdler’s failure to perform an act not required of 
him by the contract^o Also, if the buyer has 
waived a breach by &e seller, sudi breadi is no ex¬ 
cuse for nonpayment81 Where there is a sub¬ 
stantial compliance on the part of the sdler, a slight 
variance m the performance of his part of the con¬ 
tract from the provisions thereof will not excuse 
default m payment oa the part of the buyer,88 
and the fact that there is a ^ght delay in deliv- 
ery,88 or that some of the goods ddivered are de- 
fective^^ may, in a proper case, fumi^ no excuse. 
Moreover, a buyer seddng to escape habihty for 
payment because of defects or vices m the arti¬ 
cle sold has been hdd under a duly to ^w that 
the defects or vices complained of existed before 
the sale was made 8S The fact that the seller has 
instituted a suit to cancel tiie bill of sale has been 
held not to discharge the buyer from the contin¬ 
ued performance of his obligation,86 and it has fur¬ 
ther been hdd that the fact that the seller, m such 
a suit, makes an unsuccessful attempt to show that 
the buyer refused to perform his obligation under 
the contract does not operate to disdiarge the buy¬ 
er from his obhgation.87 

Anticipatory breach. There is no obligation to 


pay where the seller is guilty of an anticipatoiy 
breach,88 and a diowing that the sdler does not 
intend to abide by the terms of the contract in a 
material particular excuses such payment88 So, 
even though the payment of the purchase price of 
an article may be due under the terms of the con¬ 
tract, if the article will not be substantially forth¬ 
coming, payment therefor may be excused.^ How¬ 
ever, a proposed abandonment of the contract by 
the seller, followed by its performance, is no ex¬ 
cuse for the buyer’s default8 Also^ a buyer will 
not be excused because the seller’s attitude led him 
to beheve that the seller would refuse dehyenes8 
While the buyer may be justified m withholding 
payment when the seller gives notice of his inabil¬ 
ity to deliver m time,8 the buyer may not for sudi 
reason withhold payment where he was aware, at the 
time of contracting, of tiie conditions preventing 
dehvery on time.8 

§ 232. -Waiver of Payment 

a. In general 

b. Delivery without requiting payment 
a. In Qsaieiral 

Payment at tha time apaelflad or Implied In the con¬ 
tract may be waived by the eeller, but a prior course of 
conduct under previous contracts will not ordinarily 
operate as a waiver of an eiq^reaa stipulation In a new 
contract. 

Payment at the tune speafied or implied m the 
contract may be waived by the seller,8 for exam- 


87. via.—McDonald t Sanders, 137 
So. 133, 108 Fla. 93 

Remedies for breach of warranty 
genarslly see Infra H 348-886. 
RaiPirasintatUm that arttele Is la good 
wockable oondlttoa 
'Where the eeller represents the 
article add to be in good workable 
condition and there la no lUQnalllled 
acoeptance at tha delivery point, the 
porcbaaer msyt even thongh some 
payments ha\e been made thereoni 
be entitled thereafter to refuse to 
make farther payments on discover¬ 
ing the article not to be in good 
worhable condition as represented^— 
McDonald v Sanders, supra. 

88. Arfc.—MdDonnell Motor Hauling 
Go. V Mdrgan Constr Oo, 285 S 
W. 998, 151 Ark. 363 

89. CaL-^Pitty V. Berryman, 313 
P3d 987, 96 CaLApp3d 159 

SOL 1^—Wtfe V SkaggSL 54 S.WAd 
369, S4« By 5. 

Mlaze to pr e s ent draft 
Where a letter of credit was es¬ 
tablished by the buyer, and a failure 
to present the draft discharged the 


bank; the buyer was not released 
from payment.—^Dlckermsn v Ohap 
Shi Importing Co, 318 P 458, 68 
CaLApp. 101. 

91. US —S H. Benjamin Fad, eta, 
Co V Bell Union Goal, eta. Go, 
aGJUPa., 384 F 237, certiorari de¬ 
nied 48 SGt. 351, 360 U.S 751, 67 
Ii.BSd. 496. 

98. Wadi—HktGih v. BUI, 93 P 
936, 48 Wash. 109 
66 GLJ p 611 note 90 
98L HI —Tnpman Thurlow Go v 
Gook, 96 KB.2d 666, 643 HLApp. 
844. 

94i HI—Rubin Bros. Mfg Go v. A. 
J. Johnson, eta. Furniture Go, 167 
HLApp 633. 

98. I4u—Gapdla v. llholU, App., 58 
So 2d 271. 

96L Ark.—Swetooff v Fdtg, 185 8. 
W3d 468, 197 Ark. 876. 

97. Axk.—Swetcofl v Fdts, supra. 

98. US—Tri-Bullion Smelting, eta. 
Go V Jacobsen, KT., 388 F 646. 
147 aCJL 45A 

SSL OkL—Waggoner Reflnlng Ga v. 
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BeU OIL eta, Go., 844 P. 756, 117 
Okl 55 

55 G.J p 511 note 94 
1. Gal—McDorman v Moody, 188 
P2d 689, 60 OaLAppSd 186 
8. N’T—Hadfldd V Goiter. 177 N 
TS 882, 188 AppDlv 568 « 

8. US—Savannah River Sales Go 
V McFarland, DO Pa.. 348 F 687, 
affirmed 847 F 658, 169 GCJL 664. 

4k NT—Bernhardt Humber Go v 
Metslof^ 184 NTS 289, 118 Mlaa 
288. 

8. Vt.—Auer V Robertson Paper 
Go., Ill A. 670, 94 Vt 478. 

6L Golo—Tallman v Smith, 148 
P2d 581. 118 Golo 817 
HI —iUnluue Watch Orystel Go v 
Botler, 99 NSL2d 738. 844 HLApp 
54 

55 C.J P 518 note 4 
Waiver and estoppel as to conditlon- 
U sales contracts generally see 
infra i 987. 

New contract 

(1) A postponement of the time 
of payment by a new oontraot oper¬ 
ates to waive a breach by the bnsmr 
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pie, by bis conduct,^ as in acc^tmg payments after 
due,^ or by notice, such as a notice fixing a date 
for payment later than the due date^ However, 
a pnor course of conduct under previous contracts 
will not ordinarily operate as a waiver by the seller 
of an express stipulation m a new contract^o Also, 
default has been hdd not waived by a failure to 
cancel the contract on nonpayment,^! or b^* the ac¬ 
ceptance of a check which is later dishonored.!^ 

A third person holding title as security for the 
seller may waive a condition of punctual payment 
accepting payment not m cmnpliance with the 
contract.!* 


b. IMivexy without Segoixing Payment 

(1) In general 

(2) Under contract for deliveiy and pay¬ 

ment in installments 

(1) In General 

Delivery without requiring payment may give liee 
to a presumption that the oonditlona ae to payment have 
been waived, but eueh a preeumptlon may be escpialned 
and oontrolled by other evidence, and an expreee decla¬ 
ration of an Intention to Inalet on the performance of 
the condition may not be neoeeeary to rebut the pre- 
eumptlon. 

Delivery without requinng payment may give 
nse to a presumption that the conditions as to 
payment have been waived,!^ and the &ct that the 
buyer is given a duppmg document and no pay¬ 
ment is demanded may show a waiver of immediate 
payment on a spot sale.!* However, the presump¬ 
tion arising from a delivery without requinng pay¬ 
ment may be explamed and oontrolled by other 

^^Slavenn v Jaino% TmLOoncLApp, 

SS9 SW 817. 

(8) Default In refunlns to comply 
•with a sale wlthont cpportanlty for 
tmting tbB goods sold is wsivod 
where the seUer executes a new con- 
traot with a provision permitting 
such testii—Golesn Mfgi Oa v 
Blsndhett, 118 K.W. 814, 18 NJX 841 
wsivair 

A waiver on condition wHI not 
become binding unless there Is com¬ 
pliance with the condition.—Banltar 
ble Mfg Co V. Blgger% 48 SH 968, 

119 Ga. 100 

7. Ark—Southern Goal Go. v. 

Searcy Transfer Go • 888 S W 884, 

168 Ark. 471. 

8L ns— Ruud V. American Fadklng 
ft Provision Go, C A . Td s h a 177 
F8d688. 

66 G.J P 618 not# ft 
9 l Ark.—SouthflRi Cosl Go. v. Searoy 
Transfer Go., 888 SW. 884^ 168 
Ark. 471. 

KT—aaelfent v. Manhattan Paper 
Go.. 184 K.T.8 811. 


evidence,!* and an express dedaration of an in¬ 
tention to insist on the performance of the condition 
may not be necessary to rebut the presumption !7 
So, where a note for the price is to be given on 
delivery, the fact that delivery is made without re¬ 
ceiving the note has been held not necessarily a 
waiver of the defaulL!* a waiver of a condition 
that goods should be paid for on delivery may not 
be predicated on evidence of a fraudulent pur¬ 
chase with mtention not to pay!* or on the fact that 
the purchaser has sold the goods to prevent the 
seller from effecting a resassion of the sale to 
him on the ground of a breach of the condition ** 
Also, if the buyer takes possession of his own mo¬ 
tion, there is no such delivery as constitutes a 
waiver of payment*! 

(2) Under Contract for Delivery and Pay¬ 
ment in Installments 

Where the eontrect le for the delivery of goode In 
Inetallmente, the seller may, by continuing to deliver 
goode under the oontmet, waive defaults In payment ac 
to previous Installments, but In order to oonstituta a 
waiver of the eeller'a right to payment In acoordanee 
with the terms of the contract hla acta or conduct must 
ha sufflelant to show a voluntary and Intentional relin¬ 
quishment or abandonment of such right. 

Where the contract is for the dehvexy of goods 
in installments, the seller may, by contmuing to 
ddiver goods under the contract, waive defaults m 
payment as to previous installments** However, 
m order to constitute a waiver of the seller’s ngbt 
to payment m accordance with the terms of the con¬ 
tract, his acts or conduct must be suffiaent to diow 
a voluntary and intentional rehnquidment or aban¬ 
donment of sudi right;** and his failure to insist on 

Pa^—Rlntfiazt v. Olwiiu^ 6 Watts 
ftS 167. 

19. RTr—Hhmmett v. liinnemaii, 
48 27.T 899 

aou K Tw—Hammett v. Mnneman, 
supra. 

91. 'Vt—Riley T. Wheeler, 48 TL 
688 

9ft. Ark.—Doup v. Rlchola^ 81 S. 

W8d 188. 188 Ark. 1186. 

I 66 G.J p 618 note 19. 

|s8. TenxL—Groaadoee v. Cherokee 
Creamery, 98 SW2d 89, 170 Tenn. 
688 . 

of pagvuBts mides pro- 

teat 

Where a seller aoeepti peymenta 
of less *1*^ the contract price for 
certain deliverlea, under protest and 
on notice to the buyer that tlie re¬ 
duction demanded would not be con¬ 
ceded. and oonttnuea to deliver there¬ 
after only until the nest payment, 
which, deeplte his protest, la not fbr 
the fuU contract price, he has been 
ihSid not to waive his rii^t to pay- 


10. Ark.—Southern Coal Co v Sear¬ 
cy Transfer Go.. 888 SLW. 884, 168 
Axk. 471. 

11. HI—Pennsylvaala Coal Co. v. 
Ryan, 107 Dl 886. 

Ifti Or—Johnson v lankovets, 108 
P. 799, 110 P 898, 67 Or. 84, 89 
DJUUNS., 709 

13. TJ a—Gotham Nat Bank v 
Sharood Co., CGLA.NT., 28 78d 
687. 

Mi Or—Johnson v ISnkoveti^ 110 
P. 898, 67 Or. 84, 89 UEUURa. 
709 

66 CLJ p 618 note 11. 

IS. Tex.—Menke v. AmariUo First 
Nat. Bank CivJLpp., 206 aW. 898. 

10 . Zeu—Centreville Bank v. Bou- 
dreaax, 88 So. 418, 188 M 76. 
66GLJ. p6l8notel8 

17. NT.—Parker v. Baxter, 88 N.T. 
688 

M ICbm.—Pond Mach. Tool Go v 
Robinson, 87 N.W. 89, 88 Minn . 
878. 
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the terms of tiie contract as to particular install¬ 
ments,*^ or his acceptance of payments after they 
are due,** may not waive his nghts as to future in¬ 
stallments; although such conduct, if continued, 
may predude him from arbitrarily terminating the 
contract,** without having given notice or warn¬ 
ing to the buyer that compliance with its terms 
will thereafter be insisted on.*^ The seller does 
not waive his right to insist on the terms of the 
contract as to the payment by the fact that his re¬ 
fusal to deluer is ^sed on grounds other than 
that the purchaser is in default.** Also, acceptance 
of paiments due on an installment contract does 
not constitute a w^aiver of the seller’s rights after 
he has notified the buyer of his intention not to 
proceed because of the buyer’s breach,** but an 
acceptance of past-due installments, accompanied by 
a renewal of the contract, will waive a forfeiture 
for such iionpa 3 menL** 

§ 233. Effect of Nonpayment 

A failure on tho part of tho buyer to makt payment 
according to the terms of the oontmet ordinarily eon- 
atitutes a breach thereof. 

A failure on the part of the bujer to make pay¬ 
ment according to the terms of the contract or^- 
nanly constitutes a breadi thereof** Wliether 
sudi a breadi is a material or substantial one de¬ 
pends on the tenns of the contract and on the facts 
and arcumstances of the case,** so that an inten- 
tionai and dehberate failure to pay may consti¬ 


tute a matenal breach,** and, in some instances, 
may e\en amount to a tort*^ However, a failure 
to pay under one contract docs not affect the obh- 
gations of the parties under another contract** 

§ 234. —— Cash or “Spot*^ Sales and Deliv¬ 
ery in Installments 
a. Defimtions, natorei and distinctions 
b General rules 
c. Delivery m installments 

a. Paflnftiona^ Natnx^ and Bisbinctioiis 

The term ^'CMh oaleP* In Its otrlet logsl signifloatlon 
has boon held to moan a tala whore dolivory and pay¬ 
ment are to bo concurrent acta and arc to bo performed 
at tho aama instant of time, but tho term la often used 
to denote saloo whsrsby It Is intsndsd that the purchaser 
have a abort credit. Such terms aa *‘eaah on dolivory,** 
and “spot oath aalo,** have alto boon doSned. 

The words "cash on delivery^’ with no other 
promise to pay have been held to imply a prozmse 
and create an obligation to make payment on de¬ 
livery,** and are used to indicate that delivery and 
payment are to be simultaneous *? While a sale 
of goods to be paid for on dehvery may in one 
sense be termed a "sale for cash,"** by local usage, 
a "sale for cash,” or a sale whi<± is called a "ca^ 
transaction," may be something different from a 
sale of goods to be paid for on ddivery.** A pur¬ 
chase of property to be paid for on delivery ordi¬ 
narily does not constitute a purchase on credit,** 
but if the proper^ consists of several parcel^ as 


moot in the amount called for by the 
contract —Orcaecloso v Cherokee 
Creamery, aupra. 

aSh TVia—Canadian Steel Foundries 
V Thomas Furrace Co., SOS N.W. 
£55. 1S6 TVia 567 
66 CJ p51SnoteS0 
SSL Fa.—G B Hurt. Xna r Fuller 
Oannerles Co. lU A. 148, S6t Fa. 
85. 

85 GLJ. p 818 note 81. 

S8i. Xev—HOnnlngsen t Tbnopah. 
etc, R. Co.. Ill P S8. X19 P 774, 
8S Xe\ 208. Ann Cas 191SD 1008. 

88 C J P SIS note 23. 

S7. Utahw—Munson t Apartment, 
etc. Inv. Col, SIS F. 109. 63 Utah 
IS 

\7ia^—Cfodcer Chair Go v. Sdward 
Bines Hardwood A Hemlock Co. 
2S0 H.W 81. 301 Wia. 415, 75 A.L.R. 
SOS. 

sa. HI—Pennsylvania Coal Go v. 
Rian. 107 HL 236. 

sa« N'T.—^A. 8 Roaanthal Cou ▼ 
Brilliant Silk Mfg Ga. S17 NTS 
ISSk 217 ApplDIv 667 

SOL Ala.—RiU ▼ Townsend, 69 Ala. 
286 

S8 GLJ. p 6U nets 2«, 


81. US—Rohberson Steel Gb. v. 

Harreil. CA.Okl. 177 F 2d 12 
NT—Leonard C Pratt Co v Rose- 
man, 20 NTS 2d 10, 259 AppDlv 
8S4 

Nonpayment aa azenaing’ seller's ds- 
Ikult or delay in making delivery 
aeo aupra 8 210. 

Remedies of seller generally see in¬ 
fra II S87-485 

Rescission for breach of contract or 
condition by purchaser see supra 

I 99 

sa. Nsb—Sonken-Oalamba Corp ▼. 

Alpim. 292 NW 46. 188 Neb 96 
Wls—.Vmbltr v. Slnalko. 170 NW. 
270. 168 Wia. 286. 

33. US—^In ro Oscar NebSl Co., 
CCA.Pa., 117 F2d 836 
Ohio—Slider v WlnifTods Coal Co, 

II Ohio App ISO 

Wls.—Gedanke v. tVisoonsin Xvapo- 
ratod Milk Co. 254 NW 680, 315 
Wia. S70—Ambler v. Sinaiko^ 170 
NW 270. 168 Wia. 286. 

aOta Ala.—SL T. Gray 4b Sons v 
Ralston Purina Co, 1S6 So 861. 24 
AUuApp 478 
Sails tetsadsd toae oaah 
Bu>er receiving and accepting 
goods intended to be sold for cash 
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without paying the cash therefor, 
as agreed, la guilty of a tort.—BL T 
Gray A Sons v. Ralston Pnrixia Co. 
supra. 

88- NT— Wllfand v. Bwemer. 168 
NTS 664—Braltadh v HieL eta. 
Go, 114 NT a 872. 

SB. HI —Seggebnudi v. Stosor, 99 
NE.Sd 159, S09 HUlPP. S8S—The- 
best Laundry A Cleaning Co v 
3>ulCy. IS NJLSd SS8. SS6. 29S HI 
App 268 

NT—Groaaman v Schenker, 100 N 
B. 89. 40. S06 NT 466—Justice v 
Lang. 42 N.T. 49S, 49^ 1 AmA 
676. 

87. Ga.—Eraaner v. Western News¬ 
paper Union, 198 RB. 110, 68 Ga. 
App 146. 

Pa^Monls T. Supplee. 67 A- 566. 
208 Fa. 258. 

sa Mo.—St. Louis Type Fdry. v 
Union Printing Co., 8 Mo App 142, 
149. 

3S. MO^-at. Louis ^rpe Fdry. v 
Union Printing Co, aupra. 

4a NT—Ketchum v. Buflaio, 14 
NT. 256. 864. 

Beasoini for mOs 

Unless payment is made the prop- 
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of several loads, to be delivered at different times 
and to be paid for when all are delivered, the 
transaction has been held to be a contract on cred¬ 
it for all except the last load.^!* 

Cash sale. The term ^'cash sale^’ m its strict 
legal signification has been held to mean a sale 
where delivery and payment are to be concurrent 
acts and are to be performed at the same instant 
of time,^* or, in other words, a sale conditioned on 
payment concurrent with delivery and not a sale 
on credit^^ The term is ordinarily used to de¬ 
note a sale for ready money^^ or for money m 
hand,^^ and it ordinarily means a transaction where¬ 
by payment is to be in full on receipt of the goods 
While the term “cash sale” may mean that money 
should be paid down when tide to the property 
passes,^^ and that the payment of the price is a 
condition of the transfer of tide to the buyer,^8 
it does not always mean that money should be paid 
down when the possession of the property passes,^^ 
and, where the parties intend that &e transachon 
be a “cadi sale” or a “sale for cadi,” it will be so 
construed even though time is required in order to 
procure the actual money m which the payment is 
to be made.s<^ Moreover, m the language of the 
commercial world, the term is frequendy used in a 


broader sense than its strict legal signification 
would imply,^^ and it is often used to denote sales 
whereby it is intended that the purdiaser have 
a diort credit,^^ as, for example, five days,^^ or ten 
days,**^ or even diiily days.®® 

Spot cash sale. As used in commercial parlance 
the phrase “^t cadi sale” means that by the 
terms of the sale the purchaser is to pay cadi for 
the goods on their delivery,®® that is, that dehvery 
and payment are to be simultaneous ®^ 

b. General Buies 

Ordinarily, In a cash aala, payment of the purchaaa 
money should be made almultaneouely with the delivery 
of the thing aold, and where the contract fa ellent aa to 
the time of payment, the law fixee the time of delivery 
ae the time of payment. 

Ordinarily, m a cadi sale, payment of the pur¬ 
chase money should be made simultaneously with 
the dehvery of the thing sold,®® and where the 
contract stipulates for cadi payment, the buyer 
should, as a rule, pay in order to secure a bill of 
lading,®® even though a right of inspection must 
come later ®® Moreover, the fact that time is re¬ 
quired m which to procure the money for pay¬ 
ment does not alter the diaracter of a cadi sale.®^ 
Also, where the contract to sell stipulates for pay- 


arty need not be delivered.—iB^etcbum 

V. Buffalo, eupra. 

41. NY—Ketehum Buffalo^ su- 

pnL 

4S. Ill—Ban Claire Canninr Go v 
Western Brokerase Go., 7S NS. 
4S0. 440, SIS HI 661. 5S7-^iiSlo- 
American Provlelon Co. v Pren- 
tiee, 43 NB. 157, 160, 167 Ill 506 

He.—BerlalwSky v Roeenthai, 71 
A. 69. 70. 104 Ma OA OS 

48L Idaho—Western Seed HSrket- 
Ina Co V PlOat, SOS P 614, 616, 46 
Idaho S40 

Ill —^Be.u Claire Canning Go v West^ 
em Brokerage Co, 78 N B. 4S0, 440, 
SIS BL 661—Anfflo-American Pro¬ 
vision Co V. Prentiss, 4S N B. 167, 
160, 157 ni 506 

Ma—BerlaJwsky v Bosenthsl, 71 
A. 69. 70. 104 Ma 6S 

Nev—Bills V. Nelson, SSS PSd 107A 
1076 

Or—Weyerhaeuser Timber Co v 
Onrst Nsa Bank, 48 PSd 1078. 
1081, 160 Or 17S 

44. Ija—Delanme v Agar, MoG p 
97. 

11 CJ p 24 note 67. 

4fti NJ—Stewart v Soudder, S4 
N JlAW 96, 101. 

Wla—HaU v Storrs, 7 Wls S6S, S60 

48. Nev.-^Bnils V Nelson, SSS PSd 
107S, 1076. 

NT—Bemsweiff v Hyman lisvln 
Co, 178 NY& 4S7, 4S6. 


4?. BS—Winter v. Mmer, CA.10, 
188 PSd 161, 158 

Oa—Hill V. Butler, Stevens 6b Oo, 
70 SJBL 84, 85. 8 OaApp 669 
48. Or.—Weyerhaeuser Timber Go 

V First Nat. BanA 48 PSd 1078, 
1081, 150 Or 17A 

48. Ga—Hill V Butler. Stevens ft 
COh 70 SJBL 84, 85, 86, 8 QaApp 
669 

50 l Ga—HIU V. Butler, Stevens ft 
Go, supra 

m. ns—Winter v. Miller, CA.10, 
188 PSd 161, 168. 

68. Ill —Anglo-Amerleen Provision 
Co V. Prentiss, 48 NJBL 167, 160, 
157 BL 606, 616—Ban Claire Oan^ 

I ing Co. V. Western Brokerage Co.,: 
7S NR 4S0, 440, SIS BL 661, 686. 

58. Or—Weyerhaeuser Timber Oa 

V First Nat. Bank, 48 PSd 1078. 
150 Or 178 

6a BL—Ban Claire Ginning Oo v. 
Western Brokerage Oo., 78 NJB. 
480, 440, SIS lU 601—Anglo-Ameri¬ 
can Provision Go v Prentiss, 48 
NR 167, 160, 157 BL 60a 
Otj—W eyerhaeuser Timber Oa v. 
First Nat. Bank, 48 PSd 107g, 150 
Or. 17S 

66. HL—Ban daire Canning Oa v 
Western Brokerage Co, 78 NR 
480, 440, SIS BL 661—Anglo-Amer¬ 
ican Provision Ca v Prentlaa 42 
NJBL 167, 160, 167 BL 606 
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Mo—St liOufs Type Foundry C6 v 
union Printing, eta, Ca, 8 Ma 
App 14A 149 

66;. OkL—Mdver v WUUsmson-Hai- 
saU-Frasler Oa, 98 P 170. 171, 19 
OkL 454, 456, IS UELA.N.S., 696 

87. Fa—Morris v Supplea 67 A. 
666. 667, 208 Pa S6A 

88. Ma—Martin v FldcUn. SS7 ft 
WSd 69. S40 Mo App lSS6-Com- 
merdal Credit Oo v Interstate 
Securities Ca, App, 197 B.W.Sd 
1000. 

N.C—McAden v. Craig; 24 SH.8d 1. 
SSS N.C 497. 

Or.—Mogul Transp Oa v Ijarlaoa 
181 PAd 189, 181 Or 25A 

88. Miss ^Austin Machinery Oorpo- 
ratlon v dark-Hunt Contracting 
Go., lot Bo 1, 140 Mlaa 78. 

Or—Oozpns tals quoted la Weyer¬ 
haeuser Timber Co v First Nat 
Bank, 48 PSd 1078, 108S, 160 Or 
17S. 

55 CJ p 614 note 48. 

ea Or . C or p us Juris quotsA la 
Wesrerhseuaer Timber Oa v. Fbrst 
Nat Bank; 48 P.2d mg, 108A UO 
Or. 178. 

55 CJ p 614 note 49. 

81. Ga—Bail V. Butler. Stevens ft 
Co, 70 SR 84. 8 OaApp 669 

Or—Cocpas Juris quoted la Weyer^ 
haeuaer Timber Oo. v. First Nat. 
Bank, 48 PSd 1078. 108A 160 Or 
178. 
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ment in advance, it lias lieen hdd tbat tbe obliga¬ 
tion 18 to pay on delivery However, where pay¬ 
ment IS to ^ made for cumbersome goods "Cadi 
in exdiange for documents,’’ it has been held that 
the purchaser should be given sufficient time to ex¬ 
amine or check the documents before makmg pay¬ 
ment** 

Part payment. Where the time for payment of a j 
part only of the price is fixed by contract, the * 
law has been held to fix the time of delivery as the 
time for making payment as to the remamder*-* 
If the payment is to be partly m cash, or partly 
m cash and partly m properly, it has been held that 
the payment is to be made on ddivery by the sell¬ 
er** However, a promise to pay partly in cash 
and the remainder by a time note has been held 
not a promise to pay on dehvety ** 

Under contract silent as to time As a general 
rule, if the contract of sale is silent as to the time 
of payment the law fixes the tune of delivery as 
the time of payment,*^ inasmuch as, in the ab¬ 
sence of a contract providing otherwise or a trade 
custom pertaining to the time of payment, delivery 


of the goods and payment of the price are normal¬ 
ly regs^ed as concurrent conditions, that is to 
say, the buyer must be ready and willing to pay 
the pnee in exchange for the possession of the 
goods** Under such a contract, the buyer does 
not ordinarily have a reasonable time m whidi to 
tnalfft pa 3 unent,** since he is not allowed any period 
of time in which to perforuL^® Moreover, the 
seller usually is entitled to demand payment imme¬ 
diately on the performance of his obligation,?! 
or on delivery,?* irrespective of the right of Ihe 
buy^er to inspect the goods,?* and, as discussed su¬ 
pra I 132, IS not tmder any obligation to part with 
his property until payment is made. However, 
if the contract is for payment as soon as the buyer 
removes the property, he is allowed but a reasona¬ 
ble time to do so ?* 

Where the contract is silent as to the time when 
payment should be made, usually the presumption 
IS that a "spot” or "cash” sale is intended,?* and 
such presumption may be strengthened by the fact 
that the buyer is finanaally embarrassed.?* How¬ 
ever, the presumption is subject to the usages of 
the business?? or the course of dealings between 


eSi "Kt —BSstUl T. J«ilrin% 4 Dum 
76. 

68. Or—Wsyerhaenser Tfmbsr Co 
V. nnrst Nat Bank, 88 P M 48. 160 
Or 172. rOhMiU 48 P.2d 1078, 160 
Or. 172. 

ea GaL-^llfallan v. GOfallazi. 141 
P. 628, 168 CaL 28. AnTi.CaiLlS15D 
784—Southern Pac. ICilllne Co v. 
Smiwhack Stodc Purm. 122 P.2d 
660, 60 CBLApi>.2d 79 

as. Tex.—Shearman v. Poob Civ. 
Apu., 9 aw.2d 768. 

55 OJ p 514 note 58. 

68, ICoj—H arlow V Sae% 88 Mb 84. 

67. UJa—Newepaper Readers Serv¬ 
ice V Canonsbuxv Pottery CO|, 
CGLA-Pa., 146 F2d 968—Wolfe v. 
Tezaa Go, COA-OkU 88 F2d 426, 
certiorari denied 67 SCt 16, 299 
n.S 658. 81 407 

Cal —Mcnimoll v Frawley Motor 
C 04 218 P 971, 190 Cal 646— 
A^ilon Products v liontlnl, 219 
P.2d 485, 98 GaLApp 2d 177—South¬ 
ern Pac. Wlllna Co. v BlUlwhadk 
Stock Farm, 122 P.Sd 660, 60 CaL 
App.Sd 7a 

Ga.—Morrla v. Root; 66 Oa. 686— 
Northweet Atlanta Bank v. WU- 
llngtiam, 25 BEM 164, 69 GaJkpp 
858 

Xowa.—Hudy-Patrlcfc Seed Co v 
Roeeman, 18 M'W.8d 847, 284 Iowa 
697 

y J . O orp ne Jtaie died In Martin- 
dell V Fiduciary Gouneel, 26 A.2d 
171, 178. 181 yurjki 528, affirmed 
80 A.2d 28L 188 N.JJSq, 408. 


Pa.—Cohen v Xa France Woifcahoa 
171 A. 90, 112 Pa.Super 809 
66 OJ p 618 note 85 
Vhera deUvizy le postponed until 
the dolnff of some act by the aeller, 
the time of payment. If not other¬ 
wise provided for. le postponed to 
the same tlma—Gnfallan v. GUfal- 
lan, 141 P. 628, 168 CaL 28. Ann.Ca8. 
19151> 784. 

6a US—OTewepaper Beadera Serv¬ 
ice V Canonsbury Pottery Co, 
aCJLPa., 146 F2d 968. 
Cal-HKffiter v. Walker, 226 P8d 
598, 86 Cal 2d 684 

DC—Paul Martin Co. v. Sumpter, 
MuxlApp, 64 A.2d 485 
HL—AUleon v. Beatty, 24 yjBLSd 
198, 802 HLApp 412. 

Iowa.—Rudy-Patrlck Seed Co v 
Roaeman, 18 yW2d 847, 884 Iowa 
597 

She tent rUle la not atrlcily ap¬ 
plied where buyer known that seller 
does not own goods Involved when 
oontraot la executed.—Patty v. Ber^ 
ryman, 212 P2d 987, 96 GaLApp.2d 
169. 

6a Mont . Du r d en v B811ng State 
Bank, 245 P. 968, 76 Mbnt. 24, 46 
AXbR 906 

7a NT.—Gtain v. Thompldna; 12 
Barb. 266. 

Default In payment as excuse fOr 
nonperfoimance by seller see su¬ 
pra | 210 

71. CaL—Hammond Lumber Co v 
Blcherdeon Bldg, etc., Co, 286 P. 
85L 209 CaL 82 

1006 


HT—Schrelvogl v. J 8b M. Bleetrlo 
Co, 201 HTS 696, 206 AppJMv 
587. 

7a SJD—Lumley v Mmer, 119 N 
W 1014, 28 8 D 16 

55 CU p 514 note 44. 

7a Md.—Samuel M, Lawder, etc., 
Co V Albert MadUe Orooery Co. 
54 A. 684, 97 Md. 1, 62 L.RJL 795 

65 CJ p 514 note 46. 

74. md^-PVledmaa v. dtlsenr Nat- 
uxal Gas. etc.. Go, 147 KJBL 29L 
82IndJkpp 667. 

7a Ala.—Oocpns Paris died In 
Hamilton v. 0*Rear, 141 So 566, 
567, 824 Ala. 625—Abilene Flonr 
Mills Co V Jackson Lumber Go, 
186 So 808, 228 Ala. 416. 

Ga.—Morris v. Root; 66 Ga 68^ 
yorthwest Atlanta Bank v Wil¬ 
lingham. 25 SJSL2d 154, 69 GaJkpp 
258—Long v. Dye, 167 SJD. 859, 42 
GoApp. 726—Sparkman v. Brown, 
166 SBL 240, 42 GoApp 885. 

Ma—Berlalwsky v Roeenthal, 71 A. 
69, 104 Ma 62—George W MOrrlU 
Furniture Go v. Hill, 82 A. 712, 87 
Ma 17 

56 OJ p 514 note 88., 

7a Iowa—Mihflls Mfg Co v Day, 
60 Iowa 260 

77. Ala—Abilene Flour C!o 

V Jackson Lumber Co, 186 So 808, 
228 Ala 416 

Tena—Brooks v George H. DVlend 
Paper Co., 81 aw. 160, 94 Tenn. 
70L 
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fhe parties It is not a condusive presumpdoni^^ 
and even an invoice designating a transaction as 
a cash sale may not condusively estabhsh it as 

such.S0 

e. Delivery in InatallnientB 

Where delivery le In Inetallmente and there le no 
agreement ae to the terme of payment, paymente ordi¬ 
narily should be made concurrent with delivery, particu¬ 
larly where the IneUllmente differ In character; but 
where the contract le entire, the mere fact that for con¬ 
venience dellverlee are made In Inetallmente doee not Im¬ 
pose an obligation to pay for each Installment but pay¬ 
ment le not due until the delivery Is complete 

Where delivery is in installments and there is no 
agreement as to the terms of payment, payments 
ordinarily should be made concurrent with deliv¬ 
ery,particularly where the installments differ 
m character So, too, where the goods are to 
be ddivered m installments as ordered, payment 
usually should be made for eadi installment or¬ 
dered and dehvered,^* as where the time of pay¬ 
ment; because of dehvenes being m reqionse to the 
buyer’s call, would therdby be subject to the will 
of the purchaser.^^ This is on Ihe ground that 
the contract is severable,^^ although entire in the 
sense that each party is ultimately entitled to full 
performance.^^ While the rule requiring payment 
on dehvexy of eadi installment has been held not 
to apply to a contract providing for five separate 
dehvenes each week for a year,^^ it has also been 
held that the rule does apply where the seller, be¬ 
cause of financial inability, would be otherwise un¬ 
able to contmue perfomiance,^^ or where crops 
are to be delivered as th^ npen or are harvested,^^ 
or where magazines are disposed of immediatdy 


the biQrer.^o However, fhe seller is bound to 
ddiver at least one complete installment before 
he can call on the buyer for paymenL^^ Although 
It has been held that a delay in payment on an in- 
stalhnent may not necessanly be a material breadi, 
since It can be compensated for by the payment 
of mterest,^^ where the contract calls for delivery 
and payment by mstallments, the failure of the 
buyer to pay for one or more installments may, in 
a proper case, constitute a breadi of the entire 
contract,^^ so that where goods are manufactured 
to the order of the buyer to be paid for as deliv¬ 
ered in installments, it has been held a breach of 
the whole contract if the buyer refuses to accept 
or pay for the first installment^^ If the sdler 
has an election, in a contract calling for several 
dupments, between demanding payment before ship¬ 
ment or on receipt of the bill of lading, an dec- 
tion extends to all future shipments.^^ 

Where the contract is entire, the mere fact that 
for convemence dehvenes are made m installments 
does not impose an obligation to pay for each m- 
stallment, but payment is not due until the ddiv- 
ery is Gomplete,^^ and the conduct of the parties 
may be sudi as to negative an oUigation to pay 
before fhe completion of ddiveiy.^^ Further, a 
resassion of the contract by the sdler has been 
hdd not to impose on the buyer any obligation to 
pay for goods already delivered before the time for 
completing it has expired.^^ If, however, the buy¬ 
er is not bound to accept a partial dehvery and does 
so, the contract providing for payment on dehvery. 
It has been hdd that the seller is entitled to imme¬ 
diate payment for the portion ddivered,^ and the 


7& Ala.—Baer v MobOa Cooperage, 
eta. Go, 49 So 99, 159 Ala. 491. 

79m Ala.—Baer v. MobUe Oooperaga 
ete., Co, supra. 

80u Go—Wbitalrar v Faden. 50 SJD 
9d 774, 78 GaJIpp 14S. 

81. Mass.—Morton r dark, 68 MJD 
409. 181 Mass. 184. 

TOnn.—O Ij. Shull Lumber Go v F 
J Paxton Co. 1 TemLApp. 958. 

S6 CU p 614 note 66 

88. NTw—Tipton v Feltner, 90 N.T 
488 

88; Minn.—Finevllle Lumber Go v. 
Thompson, 49 NW 904, 46 Minn. 
609 

KJ—State V Bavls, 90 A. 1080, 68 
NJLaw 144. 

84 . CaL—aums v. Faelflo Mill, etc.. 
Go, 907 P. 708, 67 GaUIpp. 449 

88. Ark.—Harris Lnn;ber Co v 
Wheeler Lumber Co., 116 S.W 168, 
88 Ark. 49L 

K.T.—agultable Trading Go. v. Stone- 


man, 116 K.Y& 886, 181 AppJDtv 
876. 

88, Ark.—Hkrrla Lumbar Co. ▼ 
Wheeler Lumber Co, 116 6W 168, 
88 Ark. 48L 

87. ns— Corey v. Atlas Coal, etc., 
Co. aCLAjach., 877 F 188. 

8a Cal—Helms v. Faelflo MUl, etc., 
Co., 807 P. 708. 67 CaLApp. 448. 
8a GaL—dhuner v Wtiinsr, 814 P. 

998, 61 CaLApp. 41L 
sa N'T—I>aaoey-Davls Press v. 
American Fashion Co., 197 NTS 
844, 190 Mlsa 167. 

8L N.T—Wihtlngale v. TBsemaa, 
94 NJL 476, 191 NT 888. 
sa TJ.S—Vtilcan Trading Coxp v. 
Bhkomo Steel, etc., Co, CC.A.Ind., 
868 F 9ia 

sa Tenn.—O U ShuU Lumber Co. 
r. F. J Paxton Co., 1 TennJIpp 

86a 

94. CaL—Knapp t San Joaquin 
Cigar Co., 101 P 999. 10 CaLApp. 
885. 


9a *70—manner ▼ Tbn Motor 
Truck Go, 117 8JL 884, 186 Va. 

18 a 

9a N.T.-^L demens Horst Co 
Elttleman Goldenrod Brewery, 896 
NT a 706, 861 AppJMv. 846, af- 
flrmed 18 NB.8d 788, 877 NT. 690 
66 CJ. p 616 note 69 

goods neoMmltats instaUnieart deltv- 
esy. It has been held, under Uniform 
Sales Act, that payment Is not re¬ 
quired with each delivery made un¬ 
der an entire contract—Kelly Conatr. 
Co T Hackensack Brick Go., 108 A. 
417, 91 N JXaw 68a 9 JULLEL 686. 

97. Colo.—Miller ▼ Oodtrey, 87 P. 
1016, 1 G010.APP. 177. 

9a 111 —Anglo-American Provision 
Go. V. Prentlsa 48 NH. 157, 167 
JXL 6oa 

9a Vt—Lawrence v Davey, 88 Vt 
864 
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buyer may not bold back a portion of the payment 
due on past installments m order to force the sell¬ 
er to continue performance.^ 

§ 235. -Sales on Credit 

a. In general 

b. Time for payment or term of credit 
a. In General 

A transaction whereby property Is sold without any 
expectation of Inrimediate payment Is a sale on credit, 
reoardless of the length of time for which payment Is 
deferred and whether or not the amount of the credit Is 
determined. 

A transaction whereby property is sold without 
any expectation of immediate payment is a sale 
on credit,^ regardless of the length of time for 
which payment is deferred, whether one day or a 
fraction thereof, or a longer period,* and whether 
or not the amount of the credit is detennmed.^ 
In ascertaimng whether a sale is on credit; while 
the express provisions of the contract between 
the parties may not be overborne by custom or us¬ 
age^* reference may be had to custom or usage 
m amving at the intent of the parties * The filing 
of a finanaal statement or doing acts customary to 
the establishment of credit may ^ow that credit 
IS mtended,^ and when one artide is purdiased on 
credit, and another is ordered with it, the latter 
has been held to be on credit alsa* However, the 
fact that a sale is for a fixed amount less a dis¬ 
count for cash has been held not to import a sale on 


credit* WHiile the transaction is not changed from 
one for cash to one for credit by the seller's ac¬ 
ceptance of a checki® or draft,ii by accepting the 
notes of a buyer, the seller may extend the time 
of pa>ment for the goods for which th^ are giv¬ 
en 

b. Tima for Paymant or Tenn of Oredit 

(1) In general 

(2) Indefimte or uncertain term 

(3) Termination or modification of term 

(4) Computation of time 

(1) In General 

Where a sale la on credit, there la no obligation to 
pay until the term of credit has expired, and where no 
term la speolfled payment usually Is to be cnade within 
a reasonable time, the parties may by their agreement 
definitely flx the term of credit. 

Where a sale is on credit, there is no obhga- 
tion to pay until the term of credit has expired,^* 
and, hence, no need to be willing to pay on de- 
hveiy^^ Where no term is specified, payment 
usually is to be wifhm a reasonable time,l* 1^ which 
is meant such pron^tude as the situation of the 
parties and the circumstances of the case allow,^* 
but not mdulgence in unnecessary delay The 
parties may by their agreement defimtdy fix the 
term of credit,i* as by acquiescence of the buyer 
m a statement by the seller,^* or by an express 
election by the buyer between different terms offered 
which IS binding on him.** 


1. Ark.—Horrii Zjumber Coi. t. 
Wlieeler Lumber Go, 115 SW. 158, 
88 Ark. 49L 

a. Md.— Han ▼ Riekardsoii. 16 Md. 

89b, 77 AmD. 803 
35 GJr. p 515 note 76 
WUver of xiglit to credit 
The buyer’s right to agreed credit 
la not waived by the acceptance of 
other goods In lieu of rejected gooda. 
—Batea-Street Shirt Co v. Places 
84 A. 47, 76 NH. 448 
SL nL^knatadt v Snttar, 80 BL 
164. 

Ud.—Han V Richardson, 16 Md. 896, 
77 AbelD 808 

AHhough only • brief tlma la to 
riapae between deltiery and pay¬ 
ment, where time la required in order 
to procure the actual money In which 
payment Is to be made and there la 
no understanding by the parties as 
to tbs terms of the aalA the traaa- 
aetlon has been held to be a sale on 
credit.—HIU v. Butler Stevens 6 b Oo.. 
70 SJSL 84. 8 GaJbpp 669. 

P a gmsBt on afternoon of saaw day 
Sale whereby purchaser la not ob¬ 
ligated to pay almultaneoualy with 
deliveiy but on afternoon of same 
day ia not cadh sale never completed 
becanae payment in not mads alnnl- 


taneoualy with deUvery, especially 
uhere seller grants buyer few days’ 
time to raise balance due and makes 
no attempt to reposaesa tha subject 
matter of the sale.—Harmon ▼ 
Moore, LaJbppi, 169 So 174. affirmed 
178 So 175 

4. NT.—Bery t. Blate. 146 NJBL 
804. 289 NT 208. 

5L Md.—Lander, etc., Co v. Albert 
Mackle Grocery Co, 54 A. 684. 97 
Md. 1, 68 LuRJL 795 
6 L Cal —Fray v. Trower Lumber 
Co. 281 P 1086. 101 CaLApp 483. 

65 OJ P 615 note 79 

7. X7S—Corey v Atlas Coal Co, 
aCJLMich., 277 P 188 

8 . Vt^-J'amea Smith TVoolen Madu 
Co ▼ Holden, 61 A. 8 , 78 Vt 796. 

9. Md.—Samuel M Lawder, etc., Ga 
T. Albert Mackle Grocery Co, 64 
A. 684, 97 Md. 1. 68 LJUL 785. 

55 GLJ p 616 note 84 

la Ga.—Charleston, eto.. R. Oo v 
Pope, 60 SJBL 874. 188 Ga. 577. 

65 CJ p 616 note 86 . 

11 . Qa.-’^cGall ▼ Hunter. 70 SSL 
58. 8 GaJkpp 618. 

IS. NT—Loeb ▼ KeyeA 51 NJBL 
885, 156 NT 528 
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18. DC—Panl Martin Oo ▼ Sump¬ 
ter. MunApp. 64 A. 8 d 485. 

55 CLJ p 516 note 92 

14. Ark.—Webster v Goolsby, 197 
SW 286, 180 Ark. 14L 

Ohio—W N Clark Oo v Banner 
Packing Co^ 12 Ohio App 87. 

15. Mich.—Martin v. De Toung. 206 
NW 142. 282 Mlbh. 112. 

56 C J p 616 note 94 

lA ITS—Cincinnati R. Supply Co 
▼. HarUleb^ Ohlo^ 214 P. 177, ISO 
CCLA. 525 

Pa.—Freeh v. Lewis. 67 A. 45. 818 
Pa. 141, 180 AirnSR. 864, 11 URJL, 
NS, 948, 11 AnmCaa. 646 

17. US—Clnolnnatl R. Supply Co 
V. Hartlteb. Ohio, 214 P. 177. 180 
CCLA. 626. 

Pa.—Predi v. Lewis, 67 A. 46, 218 Fa. 
141, 120 AulSR. 864, 11 L.RJL., 
NS, 948, 11 AnzLCas 646 

18. NJ—Horan v. Green, 21 NJ 
Law 562 

55 CJ p 516 note 97. 

19 NT—Gourd ▼. Healy, 99 NJEB 
1099, 206 NT 428. 

98. Tez—Godfrey v Anderson, 88 
SW 997, 18 Tez.GlTJkpp. 64. 

65 a J. p 616 note 98. 
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Where the parties have hy their agreement fixed 
the term of credit the agreement should be construed 
and given efiFect, in this r^rd, according to the 
intent of the parties as disclosed therein,and it 
IS the duty of the court to reconcile all the provi¬ 
sions of the contract if it is possible to do so.^^ 
As soon as the term of credit has expired the ob¬ 
ligation to pay becomes absolute,^* time bemg ordi- 
nanly of the essence of the contract,*^ although not 
expressly so stated,^^ and although circumstances 
may alter this rule Where the determination of 
the credit to be extended is made by a third person 
over whom the seller has no control, it has been 
held final, regardless of the motive.27 

(2) Indefinite or Uncertain Term 

A contract of aalc on credit which la uncertain or 
Indefinite aa to the term of credit ahould be conatriied 
and given effect, in thle regard, according to the Intent 
of the partlee at the time the contract waa mada^ aa 
dlacloaed by the language uaed 

A contract of sale on credit whidi is uncertain 
or indefimte as to the term of credit should be 
construed and given effect, m this regard, accord¬ 
ing to the intent of the parties at the time the 
contract was made,^^ as disclosed the language 
used.^^ This pnnaple has been apphed to agree¬ 
ments under whidi payment is not to be made until 
returns from a sale of the goods can be received^^^ 
or where payment is to be made as sjdes are made,^^ 
or out of earnings or profits,^^ as well as to agree¬ 


ments calling for payment to be made when the 
buyer has begun to harvest a portion of a crop 
Under sudi agreements it is generally understood 
that die event will happen at some time,^^ and that 
pa 3 *ment must be made although the event has be¬ 
come impossible,^^ as where payment is to be made 
on measurement and the goods are destroyed before 
being measured.^^ It is usually held that such 
pnnusions do not prolong the term of credit in¬ 
definitely but only for a reasonable time,’^ or until 
a date fixed as a limit,*^ although if the e\*ent is 
to be not later than a certain date it has been held 
that the term of credit then ends.^^ Similarly, if 
property is taken as part pa>'ment by the seller 
on conation that unless he can sdl it withm a cer- 
tain tune at a given price payment is to be in cadi, 
the promise to pay has been held to become absolute 
on the buyer being given reasonable notice that the 
seller failed to sell at the price agreed on within 
the time shpulated.^® 

In construing a contract wheret^ the biQrer 
agrees to make payment out of the first proceeds 
of the property sold, it has been hdd that although 
the word "proceeds" is not always synonymous with 
net profits, but sigmfies money or other thing of 
value received from the sale of property,^^ the 
mcome received from a mortgage may sometimes 
be considered proceeds,^* but not always.** Where 
one enters mto an agreement for the purdiase of 
property, and payment therefor is to be made out 


81. tJS —JX S, to Use of Trosoon 
Steel Oo. V George IDreymaxi, Inc, 
1>CJP9L, 4 FRJ3 S61. 

Tex.—Shumake v. Hawkini^ dv. 
App. 6S SWSa S87. 

as. Mont.—Backer v Fatiker-Morel- 
li-Barelay Motor Go., 189 F. 871, 
87 Mont. 696 

S8. N T.—Seltenreich v. Htemena, 
46 NT 677 

66 CJ p 616 iiotel. 

Mi ITS—S &. IBenJemln Fnai, eta. 
Co V Bell TJUlon Coal, eta, Co, 
QQAJPwl, 184 F. 117, certiorari de¬ 
nied 48 8 Ct 161, 160 ire. 761, 67 
496. 

66 C J p 617 note 1. 

aa Cal —Condley v. Consolidated 
Lumber Oo, 100 P 69, 68 CaL 
App 8. 

as. lEy — Strotber v. Miller, 114 S. 
W 858 

66 a J p 617 note 4. 

87. NT—Siegdl V Hbebahman, 176 
NTS 71, 187 AppJDtv 648, ef- 
llrmed ISO NJBL 897, ISO NT 571. 
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Tex., 100 Fid 618 

N.T—Cowles V Cola, 144 NTa 4, 
117 Mlsa 49L 

77aj8-4i 
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55 CLJ p 617 note a, 
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515, 108 Cal App 414 
66 CJ p 617 note 7. 
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NW. 188, 181 Mich. 688. 

66 CJ. p 517 note 8 

aSL TfiXd —Fuller v Pryor, 111 SW. 

418, 67 Tex.ClvJU»p 416. 

«Beotfei^ oonsteaea 

Under contract for sale of pleat, 
providing that deferred pesnooents 
ahould be payable oxdy out of 
**praAtar* derived from tbe operation 
of plant during the preceding calen¬ 
dar month, the word '‘profits'* was 
not employed in a technical senee, 
but was intended to have its common 
ordinary meaning as oonalstlng 
of net receipts without deduction for 
depredation as an item of expenea 
—Purdue V. Ralph, aCULTex., 100 
FAd 618. 

aaL CaL—Puppo V. Zisross, 180 P. 

419, 194 CaL 717. 

aOi NT-^ones v. Kent, 80 N.T 
685, 8 AbbJTCaa 800 

as. Pa.—Fee v Bmpoilum Lumber 
Co, 60 Fa.Buper. 667. 
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seii Pa^-Fee v. Bmporiom Lumber 
Co., supra. 

87. DC—Paul Martin Oa v. Sump¬ 
ter, MunJtpp., 64 A.2d 416. 

65 OJ. p 617 note 14, 

What oo nstltBt e s Teasninsble time 
Two and one-half years after aalea 
of machines at agreed price to be 
paid firom profits made In use of 
machines; terms of payment to be 
determined later but never so deter¬ 
mined, were held reaaonshle time 
within which bnyir must peifonn. In 
the abeenoe of proof to contrary— 
Automstlo Machine 4b Engineering 
Co V Welter Machine 4b Screw Oo« 
260 NW 187, 164 lUch. 46S. 

88. Tex.—BUner v. Pryor, 111 8LW. 
418, 67 Tex.GlvJkpp 425. 

88. CaL—Puppo V, Ijeroaa, ISO P 
489, 184 CeL 717. 
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NBL 419, 116 Mua 888. 

40; Mesa—Morrison v. Palmer, au- 
pxm. 

4& Maaa—Morrison v. Palmer, su- 
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of the net proceeds of the operation of the prop¬ 
erty or of the products thereof, it has been hdd 
that payment becomes due immediately on a sale 
of the properties,^^ or the placing of them out of 
one’s power to produce any net proceeds.** How¬ 
ever, this pnnciple may be inapplicable because 
of other provisions of the contract,** as where the 
buyer is to transfer to a corporation and pay out 
of his returns as stockholder.*^ 

Subsequeni fixing of time. Wliere the buyer later 
makes the time for payment certain withm a rea¬ 
sonable time, he is bound, although originally 
payment was not due until the goods were used.** 

(3) Termination or Modification of Term 

The Mller may ba entitled to diecontinue credit under 
a oontreot of tale for credit on the Inaolvency of the 
buyer, although there le no expreee provlalon therefor In 
the contract, and, even when the term of credit la fixed, 
the contract may provide that the Ineolveney of the buimr 
or hie diecontlnuanoe in bueineee ahali terminate the 
credit. 

The sdler may be entitled to discontinue credit 
under a contract of sale for credit on the insol¬ 
vency of the buyer, although there is no eiqpress 
provision therefor in the contract,** on the the¬ 
ory that, in sudi a contract, the seller waives his 
lien on the imphed condition that the buyer will keep 
bis credit good.** Even when the term of credit 
IS fixed, it is not unusual for the contract to pro¬ 
vide for the termination of credit under certain 
drcumstances sudi as the insolvency of the buyer 
or Us disoontmuance in busmess,*^ regardless of 
the extension of credit to the buyer by others,** 
and, under such a contract, credit may be withdrawn 
for adequate cause,** although a refusal to ex¬ 


tend credit must be based on a real lack of satis¬ 
factory responsibiht}** and because of this only,** 
m good faith,** and not through the arbitrary ac¬ 
tion or caprice of the seller.*^ The seller is not 
entitled to demand a bond of the buyer by virtue of 
such a provision ** The acqmescence of the buyer 
m a demand by the sdler for payment before de- 
hvery has been held to preclude the buyer from 
asserting that the credit limitation extends only 
to the amount and not to time** However, the 
power of die seller to limit credit, where there are 
other express provisions for credit, has been held 
to extend to the amount and not to the period.** 
Sudi a provision in no way affects the obligation of 
the buyer to accept and pay for the goods ** On 
the basis of a provision allowing revision of terms 
by the sdler, the revision has been hdd to ex¬ 
tend only to the terms of payment after dehvery 
and not in advance.** On the other hand, it has 
been held, tmder provisions for certam terms of 
credit and also for the apphcation of sudi terms 
being subject to the approval of the seller’s credit 
department, that when once accepted the sdler 
cannot withdraw credit on later ddiveries.** 
Where the sale is on credit, the seller cannot de¬ 
mand immediate pa 3 unent merdy because the buy¬ 
er is m default on another contract** 

(4) Computation of Time 

Thp term of credit for good# sold for euboequent de¬ 
livery ordinerlly does not begin to run until the delivery 
of the goods, or from the time of tender by the eeller If 
the buyer refueee to take tho goods 

The term of credit for goods sold for subsequent 
dehvery ordinarily does not b^n to run until the 
delivery of the goods,** or from the time of ten- 


4/L CaL—Betcber ▼. Hoeppner, 224 
P U7, 65 CaLApp. S86. 

48. GsL—Batcher v. Hoeppner, ea- 
pra. 

4SL CaLn-Batcher ▼. Hbeppner, aa- 
pra. 

47 CaL—Batcher ▼. Bbeppner. su¬ 
pra. 

48L Fa.—Atlantic Reflnlna Oou t. 

BUhor, 42 Pa.Super. 429. 

49l Wla.—Pratt v SL Baseman, etc., 
3Ifs^ Go. 92 KW 268, 115 Wla. 
648, 664. 

55 CLJ p 517 note 27. 

BOl liinn.—Cmmmey ▼ Sanden- 
bOBb, 56 27W. 1112, 55 Minn. 436 

Bl. Ala.—Warren t Gaeb, 29 Sa 
124, 142 Ala. 158 

Oolo.—Undaey v. Blebbo^ IS P. 297, 
6 OoIolApps. 2ia 
Boeaoa te xiOe 

The term of credit usually la but 
a queltfled eme.—Lyonette SlllEii^ Inn. 
V S. Wilbur Doleon Oa, 175 XTJ9L 


789, 187 AppDiv 478, appeal dle- 

mlesed 127 XJB. 918, 228 XT. 612 

as. XT—Success Waist Go. v 
Wiawam Oa. 188 XT 8 31, 196 
AppJDIv 518—liyonette Silks, Ine 
V. E. WUbur Xlolaon Co, 175 X 
TS 789. 187 AppJDlv 478, appeal 
dtsmiaaed U7 XB. 916, 228 XT 
61S 

83. XT.—millman v. Dunmore Wor¬ 
sted Oo« 188 X.T& 47. 

6ib XJ—Oora Products Rednlns 
Go V Bksola, 109 A. 605, 94 X.J 
Ijawl81. 

8BL XJTr—Oom Iftoduets Refining 
Go V. Pasola, supra. 

58. US—PIdeUty Fuel Oa v. Mar¬ 
tin Howe Coal Go., CCLAJOL, 16 
P2d 470. 

XT—Budaon Psbxios ▼. Suaan Joan 
BYodks, 82 XTJ3.2d 69, 275 App. 
DIv. 226. 


tin Howe Goal Co, C.CJLIU, 15 
F 2d 470 

6& US—Everett ▼ Emmons Goal 
Min. Go, CCL4.01iio. 389 F. 686 
88. XT —Wilton Mfg Co. V. Berger, 
187 XT 8 487, 196 AppBlv. 121. 
60u XT-^Raw Silk Trading Go v 
Eata^ 194 XTS 688, 201 AppJDIv 
718. 

61. U S —MwTil ▼. 

GaA.Mo, 29 F 8d 40—Midland 
Unseed Products Co v. Charles JL 
Sargent Go.. 0 CLA.OI 1 I 0 ;, 281 F. 704. 
68. XT—Fulton Bag, etc., MUls v 
Fiankdl, 188 XT^ 709. 196 App. 
IMv 701. 

68; TT a — 

Go. ▼. Trent Rubber Go., C.GLA. 
XJ*, 276 F. 821. 

84. US—Lings ▼. Okeh SCoslery 
MQls, aCJUPa., 891 F. 878. 

68. XTw—Grabfelder ▼. Vosburgh, 
86 X.T8. 822, 90 AppJXv. 807. 

65 CLJ. p 518 note 44. 


87. Ua—Fidelity Fuel Go. t. Mkr^ 

1010 



77 C J.S, 


BALES 


§i 235-286 


der Iqr the seller if the buyer refuses to take the 
goods In “F 0 B,” diipments the term of cred¬ 
it has been held to begin at the place of shipment 
F. O B at such place If there are several de- 
hvenes under an entire contract, not for any ^e- 
cific articles, but of goods of a kind, quality, and 
amount specified, the term has been held to run 
from the date of last dehvery However, if the 
contract is divisible, the term of credit for any par¬ 
ticular article has been held to run from the de¬ 
livery of that artide and not from the tune the 
last artide is ddivered.^* The bu^rer has the whole 
of the last day of the tenu m which to make pay¬ 
ment^® 

§ 23& Tender 

a. In general 
b Sufficiency 

In Chnsxal 

The buyer need not tender payment of the purchaee 
prlee» or tender himeelf ready to pay It, until the obli¬ 
gation to pay ariaes under the oontraet, nor le a ten¬ 
der of payment on hla part neeeeeary where It would be 
a vain act, where It la excused by the acta or conduct 
of the aeller, or where the seller has waived It. 

The buyer need not tender payment of the pur¬ 
chase ipnce, or tender himsdf ready to pay i^ un¬ 
til the obligabon to pay arises under the contract^l* 
Moreover, where a tender of payment on the part 
of the buyer would be a vam act he need not make 
a tender,^® as m a case where the seller sigmfies m 
advance that he will refuse to accept it^® Also a 
tender on the part of the buyer may be made un¬ 
necessary by the acts or conduct of the seller or 
ills representatives,^^ as where the seller fails or 


refuses to comply with the terms of the agree¬ 
ment.^® However, the buyer is not excused from 
making a tender of payment merebr because he 
thinks that the sdler will not perform his part of 
the agreement on the day or dates stipulated m the 
contract^® Wliere the amount to be paid depends 
on a computation based on certain values, a con¬ 
trovert between the parties with respect to such 
values has been held not to justify the buyer’s long 
delay m making a bona fide effort to amve at 
such values and tender payment according to the 
contracL^T 

Waiver^ A tender is waived where the seller in 
any way obstructs or prevents it,^® as where the 
seller avoids meetmg the buyer until after the banks 
close for the day \\niere the buyer asks for 
the goods and states that he is ready to pay, but 
the seller replies that he does not have the goods, 
there is evidence of a waiver of stnct tender.®® 

b. Snf&ciaiicy 

In order to be effective, a tender of payment on the 
part of the buyer should ordinarily be made In good faith, 
at the proper time. In the proper amount, at the proper 
places and In the proper medium of payment. 

In order to be effective, a tender of payment on 
the part of the buyer should be made in good faith,®^ 
and must not be accompamed by a condition which, 
under the terms of the omtract, the buyer has no 
nght to impose.®® Failure to make a tender at 
the proper time,®® or withm a reasonaUe tune where 
the time is not specified in the contract,®® may make 
sudi tender insnffiaent, although, under certain cii> 
cumstances, time may not be of the essence ®® Al¬ 
so, a tender should be made in the proper amount,®® 


601, NT—Wilton Mfa Co ▼. Barger, 
187 NTS. 487, 196 AppDlv 111. 

07. XJJ3—Aekazman v. Santa Rosar 
Tallajo Tanning Go, Cal., S67 F. 
S69, 168 C GLA. 409. 

98, m.—Ijangford v. Ifiackay, IS 
BLApp S88. 

SO. Mich.—People v. Grants 100 N. 
W. 1000, 188 Midh. 60. 

66 G.J. p 618 note 48 

TO, NT—Stun v Fisher, 66 NTSl 
470, 88 AmUMv. 467. 

65 OJ P 618 note 49. 

71. Ma.-^enkln8 v. Spedden, 111 
A. ISO, ISO Md. 0S7. 

76. ns—In re KUlett Aircraft 
Corp, D.aPa., 07 FJSupp 979. 

78. Tex.—OClnabadh Tool Go v Cor- 
bett-Wallaee Gorp., 100 SWSd 609, 
1S8 Tex. 666 

74. US—In re KUlett Aircraft 
GorPn D.CJPa., 07 FSupp 970 

daBiaads hv the sc3te 

may. In a proper case, excuae the 


bnimr from malring a tender—Budln 

V Klng>-IUchardaon Go., 14S NM 198, 
811 m. 61S 

78. Mo—Zimmerman T Jones, App., 
886 SWSd 401. 

Fa.—Bush V Atlas Automobile Fi¬ 
nance Gorp • 106 A. 767, ISO Fa.Sn- 
per 459 

7a ns—Vidal T. Transoontlnental 
8b Western Air, IXCLDeL, S4 F Snpp 
066 

77. Md.—Prectalon Development Co 
▼. Fast Bearing Go., 87 A.8d 906, 
18S Md. 890. 

7a ns —Servel v jamieaoii, Mont, 
866 F 892, 167 CGLA. 818. 

7a na—Servel V. Jamieson, aapra. 

sa Mich.—Henderson v. Bl elm a n , 
808 N W. 1000, 880 Mldu 08. 

81. GaL—K. 8b M. In& v lieCuyer, 
App, 888 P8d 669. reheard 888 P 
2d 88, foUowed In 888 P.8d 674, re¬ 
heard 888 P8d sa 

sa GaL—K. 8b M. Ihe. v LeCuyer, 
supra. 


sa MidL—Mlnear v Fheipa 70 N 
W 488, 118 Mich. 84 
66 GLJ p 618 note 61 

84. NT.—Byin v Perka 108 NT a 
667,100 AppJMv lia 

sa Tenn.—Farrla v. Fergnaon, 148 
SW. 878, 148 Tenn. 408, 88 AJUIL 
684. 

66 G.J. p 618 note 6a 

sa Oa^—Delton Textile Corp v 
Cooper, 80 SJBLSd 680, 88 GaJLpp. 
888 

56 OJ P 618 note 6a 
Feyment of past of —wqhm** 
by check with notation that It la In 
fuU settlement of whole debt which 
is declined by seller. Is not a legal 
tender.—McCaOky Register Co v. 
Smith, 188 Sa ISt 18 LaJbpp 557. 

Wheoee sellsr makes an ovocoihazgek 
buyer may tender payment of smonnt 
actually due^Bridgeport Biardware 
Mfg Gorp. T. Bounldl, OS A. 674, 89 
Conn. 86a 
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and at proper place,although an offer of the 
huytT to go with die seller to a bank and pay may 
be a good tender under certain circomstances 

Medium. Tender should be made in a proper 
medium of payment.^* Under some circumstances 
a tender of a check may be msuffiaent,^^ even 
though the chedc is certified,^^ especially where ob- 
jechon is made to such medium,^^ or where sudi 
a tender is made at a time when bankers are not 
honoring checks.^’ Hourever, the objections to a 
tender by check may be waived,^^ as where a check 
for the proper amount is accepted by the seller 
without objection It has also been held ffiat a 
tender of payment by check may constitute a valid 
tender where the amount mvolved is such that 
It would be unusual for the payment to be made m 
cash,>< even though the tender of the dieck is 
made after banking hour^^^ eternally where the 
dieck bears the notation, of the baxik president that 
It will be paid.^^ 

Keeping tender good. Under general rules, it has 
been held not necessary to bnng the mon^ into 
court unless tilie tender must be kept good.^* 

§ 237. Mod^ SuflBdency; and Effect of Pay¬ 
ment 

a. In general 
lx To whom made 


c. Services or property as payment 
d Place of payment 

a. In General 

What may eonatltuta payment depends on the terms 
of the contract, although It may bo made In any manner 
agreed on py the parties, or In any manner which Is 
accepted as such by the seller. 

What may constitute payment depends on the 
terms of the coatract,! which should be construed 
and given effect m this regard according to the 
mtent of the parties,^ although it may be made 
m any manner agreed on the parties,^ or in 
any manner which is accepted as such by the sell¬ 
er^ Payment, unless otherwise agreed, must be 
m legal tender.^ 

Effect of involuntary payment An involuntary 
payment at the direction of the seller at a price 
higher than the contract pnce has been held not 
to operate to extmguish the buyer’s nghts under 
the contract or create a new agreement between 
the parties.* 

b. To Whom Made 

Ordinarily, payment should be, and It la aufflclant 
whan It Is, made to the seller or someone authorized by 
him to receive payment. 

Ordinarily, payment should be, and it is sufficient 
when it IS, made to the seller or someone authorized 
by him to receive payment^ The purchaser usnal- 


ar. inch.— Mlnear v. Phelps, 70 27 *CltF Bank of New York, 24 NTS-Sd 
W 4SS, 112 inch. 84. t 69, 175 lllae. 6S4. 

NT—AlLen v. Davis, 45 Barb 44. I vfOrttileBS notee 


88i Or—James Hlzfflns Go v Tor- 
Vlck. 106 P. SS, 55 Or. 274. 

sa. US—Ser>el v Jamieson, Uont, 
25S F 892, 167 CCL4. 212. 

55 CJr P 519 note 68. 

POKiiga. emrencw 


Under an agreement to aoeept notes 
In payment, a tender of worthless 
notes has been held Ineulllcient.— 
Roget y ICerrltt. 2 Cal, NT, 117. 
9 Ql N.T.—Bass v TThlte, 7 Dana 171 
—Aiken v Davis, 45 Barb. 44 


Where seller In foreign country de- 


91. N.T.—Aiken v. Davis, supra. 


llvered to domestic buyers an involoe 
for goods for a certain amount of for¬ 
eign currency payable against docu¬ 
ments through domeatio and 

documents were sent to hmnit with in¬ 
structions that they should be deliv¬ 
ered against payment only, and. that 
after collection, bank ahould credit a 
bank of the foreign country and buy¬ 
ers obtained firom treasury depart¬ 
ment In aooordance with eamcutive 
order of the president a license per¬ 
mitting payment in the foreign cur¬ 
rency to bank on belieif of aeller. and 
thereafter bnym toidered to 
the foreign ccoreney In agreed 
amount together with license and de¬ 
manded delivery of doenmente, there 
was snlUclent tender of payment to 
entttie buyers to obtain possession 
of fhs doeumenta, although eaeeutlve 
ordsr prevsnted transmission of the 
credit to the foreign country beoanee 
of the warw—Bersfeid v. Nhtlonel 


99. US—Ser\el v jamleeon, Mont., 
255 F 892, 167 CCJU 212. 

98. San.—Thompson v Seel^ 115 P 
297. 84 Ban. 674. 

94. Cal ^Johnson-Ijo^ke Mercantile 
Go. V Howard, 65 P 963, 6 Cal Un¬ 
rep Gas. 748 

98. Cal —Johneon-XjoOke Mercantile 
OobV Howard, supra. 

96l Kt —Lee v HOndrlekson, 198 S 
W 2d 880, 208 B:y. 29. 

97. JSy —Lee v. HOndrlOkeon, supra. 

99. Kjr—Lee v HOndrlOksoa, supra. 

98. DL—Bendlx v. Staver Oarrlege 
Co.. 194 nLApp 910 

1. OkL—Le Compte v. Jonee, 275 P. 
624, 126 OkL 1. 

56 CU. p 519 note 75 

& Iowa,—Amundson v. Standard 
Printing, etc., Co., 118 NW. 729. 
140 Iowa 464 


Mb—Boevlng v Tandover, 218 SW 
2d 175, 240 MoJLpp 117. 

Wia—F IL Bresler Co v Bauer, 248 
NW 788, 212 Wls 286, rehearing 
denied 260 NW 8, 212 Wls. 286 
8. OkL—Lie Compte v. Jones, 275 P. 
684, 126 OkL 1. 

^ OkL—Le Compte v Jones, supra. 
56 OJ p 519 note 77 
la. Tex.—a X. Bakery v. Morten 
MUllng Oo, ClTApp., 141 S.W2a 
488. 

56 aj p 619 note 72. 

Waiver 

Where a buyer’s scrip Is not re¬ 
fused, a later objection that It is not 
legal tender la Invalid.—Stehr v 
mokman Orala Co., 116 aW. 784, 123 
Ky 496 

a Ga.—<nond V. BagweU, 64 SJBL2d 
921, 82 GaJlpp 769 

7. DeL—Stromberg-Carlson TeL Go 
V Derrlekson, 84 A. 1029, 26 Del 
444. 

Phmpplne—Harry BL Keeler Bleetrlc 
Co., Xhe. V. Bodrfgues, 44 Philippine 
19. 

Sffeot of ssslgsmettfe 
Where customer paid dealer for 
goods ordered from dealer and deliv¬ 
ered in dealer’s trucks without no¬ 
tice of alleged assignment of order to 
another, payment fully discharged 
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ly takes on himself tiie nsk of making payment to 
die proper person,^ and where the buyer makes 
payment to one claiming to be the seller’s agent 
solely m reliance on sudi person’s representa¬ 
tions he does so at his own nsk.^ Payment to the 
buyer’s agent is not sufficient,^^* and where the 
buyer makes payment to a person other than the 
seller or his authorized agent he makes sudi per¬ 
son his own agent and does not thereby discharge 
his hability to the seller ^ WTiere the agreement 
calls for payment to be made to two persons, but 
the buyer pays only one of them, who is msol- 
vent, it has been held that there is no payment to 
the other.i* 

e. SeiTiees or Pr operly as Payment 

By agreement, payment may be made fn labor or 
property, but It mutt be made In tba mode epedfled 

By agreement, payment may be made m labor or 
services,!* or proper^,but it must be made m 
the mode speafied.!* Where the contract calls for 
payment in property, the property offered m pay¬ 
ment must be such as stipulated,!* m the same con¬ 
dition as when the contract was made,!^ and of the 
quahty called for by the contract!* An obligation 
to pay in money may arise if the buyer fails to 
tender the property o^ed for by the contract at the 
proper time,!* and smce the right to pay in prop¬ 
erty generally is a pnvilege to be exerased by the 
buyer,** if no time is ^eofied, the goods ^uld 
be tendered withm a reasonable tune or the obli¬ 
gation to pay in mon^ will arise *! It has been 
held that smce agreements to pay m ^afic arti- 
des are presumed to be made in favor of the buy¬ 


§ 237 

er, he may, in all cases, pay the amount of the 
debt in money, in beu of the artides speafied in the 
contract** However, under the terms of some 
contracts, the seller may ha\e the option to deter¬ 
mine whether payment should be made in prop¬ 
erty or in cadi *® 

Used car in part payment. A contract for the 
sale of a motor vducle may, and frequently does, 
provide for the turning in to the seller of another 
vdiide in part pa 3 rnient** However, acceptance of 
a used car as partial payment is not shown by the 
seller’s receipt of possession of it subject to m- 
spection,** t^ess such possession is retained be¬ 
yond a reasonable time.** Where a dealer takes 
a buyer’s old car in partial exchange for a new 
one, and agrees to sdl it and to credit the owner 
with the net balance remaming after making such 
sale, the term ’’net balance” ordinanly means the 
balance of the proceeds after deducting the ex¬ 
penses mmdent to the sale,*7 and evidence by an ex¬ 
perienced automobile man that the car could not 
be sold until it was put m miming condition has 
been hdd suffiaent to diow that the repairs neces¬ 
sary to put it m such condition were necessary for 
the sale,** so that the dealer is entitled to dedpct 
the cost of such repairs from the sale price before 
crediting the owner with the net balance.** When 
the buyer’s old car, held by the dealer to be sold 
for the credit of the owner, is traded for part cash 
and another used car, taken at an agreed valua¬ 
tion, it has been held that the dealer need account 
to the owner only for the actual value of the 
used car taken, and not the value agreed on for 
the purposes of the exdiange.** 


cuatomar, even thonsh goods wars 
dsllvored directly firom ssslgnee’s es¬ 
tablishment and aooompanled by In¬ 
voices made out by assignee.—Wax 
Ijumber Oo. v. Ijudeaii, IiaJLpp, 5 So. 
Sd 167. 

a Arte.—<3nnnbacfcer v. Tndkar, f 
Ark. 865. 

66 CJ p 62p note 68. 
a Philippine.—Harry XL SCeeler 
laeetrlo Go, Ina v. BodrlgueSi 44 
Philippine 19 

la Ta^-Cbandler v. Kelley, 141 8 
XL 886, 146 Ya. 181. 

XI. Del.—Stromberg-Carlson Tel 

Mfg Co V Derridkson, 84 A. 1016. 
16 Del. 444 

la Golo—Bennett v American Beet 
Sugar Co. 866 P 618, 81 Goto 864 
xa Ala.—Duckworth v. Johnson, 6 
Ala. 806 

OoBlcaet eoBstmsd 
Purdhase contract regulrlng buyer 
to hold himself open to undertake 
hauling for seUer did not require 
buyer to remain at seUer's place of 


bustnesSi but permitted buyer to haul 
for others, unless his services were 
required by seUer— Ma gglo Bros. Go. 
V Wood, 18 Pld 664 1X6 GaL 866. 
xa Hasa.—Aidrldh v. Bay State 
Constr. Co., 72 HJB. 68, 186 Haas. 
486 

55 CJ p 618 nots 81. 

la Tex—Bills V Wbltnsy, GlvAjip., 
Ill 8 W 168. i 

56 CJ p 616 note 81. 

la loweL^-McHsbb v. Jhsrgsna, 180 
KW 758, 186 KW 681. 

17. SJX —Manganese Steel flafe Co. 
V. Xlrat Stats Bank, 147 N.W. 784 
84 aD 146. 

xa Tsxr—HumbU on 6b Hsflning Co. 
V Reclamation Co, ClvJLpp., 68 S 
Wld 1088, error dismissed, 
xa IlL—BEdEImile v Tame, 81 MB. 

878, 280 HL 644. 180 Am.aR. 884 
66 CJ p 618 note 88. 
gCh Ala.—Bamll v Blowera 68 So 
684 1*4 Ala. 801. 

Yt—Kelson v Gibson, 98 A. 1004 60 
Yt 488. 


ax. Ala.—^Hhmll v Xlowerx 68 Sa 
694 184 Ala. 801. 

Yt^^elson v GUbaon, 68 A. 1004 *6 
Yt. 428 

aa Ala.—Hamll v. Xlower% 68 So 
694, 184 Ala. 801 

sa WaOh.—Chsrmsk v P J Tag- 
garss, Inc., 6 Pld 886, 166 WaOh. 
67. 

S4. Ark.—Green v. HoUlngshead. 160 
aw 61.171 Ark. 676. 

41 CJ p 787 note 4 

sa KT.—Match v. Psige-Detrolt 
Oo., 800KTS 141. 

sa KT—Matdb V. Fmlge-Detroit 
Co., supra. 

S7. Cal—Meaerva v. Smith, 106 P. 
105, SOOaLApp. 681 

sa CaL^Messrvs v Smith, supra. 

sa Cal—Msssrve v. Smith, supra. 

Ija^-Gulf Motor Co. v Avery, 100 
So. 194 166 Da. 198. 

42 CJ. p 767 note 14 

aa CaL—Meeerve v Smith, 106 P 
104 66 CaUkpp. 688. 
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d. Place Pa^msnt 

In th« absence of an express stipulation as to the 
place or paymentt it has been held that payment should 
be made at the seller’s place of business If within the 

state. 

In the absence of an express stipulation as to 
the place of payment, it has been held that pay¬ 
ment should be made at the seller’s place of busi¬ 
ness if within the state.^^ Where an order is sent 
to the seller and accepted by him, it has been held 
that payment should be made at the residence of the 
sdler,^^ but it has also been held that, m sudi a 
case^ the promisor’s residence is the place for mak¬ 
ing payment's Where the contract is for pay¬ 
ment on delivery, the place of payment usually is 
the place of dehvery,*^ although the mere fact that 
goods are to be shipped to a certam point does not 
necessarily make the price payaUe at that point,^^ 
and the term "free on board” has been held of 
no ^ect m considering the place of payment,^^ 
and not to bind the purdiaser to pay at the place 
of shipment.^^ However, it has also been held 
that an F O. B. shipment calls for pa 3 rment at the 
place of shipment in the absence of stipulations to 
the contrary Where payment is to be made in 
specific articles, if no place of ddiveiy is specified, 
the general rule i^ especially when the chattels are 
cumbersome, that th^ are to be dehvered at the 
place where they are to be manufactured*^ In 
any event; refmence to custom may be had m as¬ 
certaining the place where payment should be made 
where the contract does not expressly fix the place 
of payment^® 

§ 238. — Commercial Paper 

a. In general 

b. Checks 

c. Drafts 
d Notes 

e. Letters of credit 

f. Trade acceptances 

81* WTa.—Danser v. Dorr, 78 SJ9L 
887. 71 W.V«. 480 

Place of pesnuent of debts senerallv 
see Pasrmeiit 8| 0* 7. 

sa. Wls.—State ▼. Blsiord, US K. 

W. 81. SOlWls.88 

88. Tok^—JT exas Supply Oo. T. 

Clarke, CtvJkpiu SSO a.W. STS 

84. Ibwa.—Wayt v. Ualghen, 116 K. 

W. 801, 147 lOwa 18-^fiees v. BDenn, 

14 W. 117. 80 Iowa 747 

88^ Tex.—Lee v GUKdirlst Cotton Oil 
Co.. CIvJIpp, 116 SW 877. 

88. Tex.—Sealy Oil WO, etc.. C6. t. 

Baronlan, Civ.App, 178 SLW. 801— 

Cosro Cotton OU, etc:, Co. v. Peadr 


a. la Oenoral 

In the abeenee of an agreement otherwiee providing, 
the giving of commerolal paper In return for good# pur- 
ohaeed doee not conetitute payment. 

In the absence of an agreement otherwise pro¬ 
viding;*^ the givmg of commeraal paper m re¬ 
turn for goods purdiased does not constitute pay¬ 
ment** smee commeraal paper accepted in ex¬ 
change is not absolute payment** An agreement 
whereby the seller agrees to receive approved pa¬ 
per m payment has been held to signify paper which 
should be aipproved,** not such paper as the seller 
may arbitranly approve.** Where the seller agrees 
to accept a^er cash or paper satisfactory to 
him, the presentation of satisfactory paper by the 
buyer has been hdd a compliance the buyer 
with his obligation to pay.** There is a waiVer of 
payment in a prescribed exchange where another 
18 tendered and the seller returns the paper after 
a delay of some time has ocenrred with a letter an¬ 
nouncing that he has canceled the contract on an¬ 
other stated grouiid*^ 

Bxchangg credits. Where a seller who is a mem¬ 
ber of an exchange credits orgamzation acc^ts an 
assignment of exdiange credits on deposit with the 
orgamzation m payment for a sale made to another 
member of the organization, such assignment of 
credits has been held to constitute payment by the 
buyer.** 

b. OhddkB 

(1) In general 

(2) Duty to present diedc for payment 

I 

(1) In General 

UniMS the partite otherwiee agree, the giving of e 
cheek for good# purchated uaually le only a conditional 
payment, whether the check le drawn on the buyer’s 
account or on the aooount of another, provided it it not 
aooepted as an abaoluta payment. 

Unless the parties otherwise agree,** either ex- 

Alcohol Oo V. Burger, tl A.8d 87, 
188 Ooaii. 866. 

48. CtaL—Oounen V. MUnii, 168 SR 
884, 41 QaJkpp 407. 

44. F*.—Ouler v. Fage. 4 Serg & B. 

1 . 

66 ajr p 680 note 18. 

4eL Fa.-^Galer v. Page, gupra. 

66 a J p 680 note 18 
48L Waab.—Oriental TAmdlng Co ▼ 
Bonaer, 161 P. 848, 87 Wash. 184. 
417. Tex.—Howe Oxaln, eta. Oo v 
Tiylor. GlvJkpp, 147 S.’W 666 
48. Gol—O ano v Wenti^ 84 SR8d 
890. 88 GaJkpp. 888. 

49L Ala.—Jefleraon ICotora Co ▼ 
Wllliamai 160 So. 866. 887 Ala. 488 


enr Supply Co, ClvJkpp., SOS 8. 
W 78. 

87. Tex.—Cuero Cotton OU. eto. Oa 
V. Feeders* Supply Oo. supra. 

88i CaL—Bumpbrey v. Farmers* Ulr- 
Ion, eta. Co., 100 F. 480, 47 Cal 
App. 811. 

88. Alar-Ha«land ▼. Wood, 71 AJs. 
146, 46 Am,R, 806. 

40. lnd.r-yand v. Tran, 08 Ind. 681, 
47 AmJEt. 188. 

56 OJ. p 680 note 07. 

41. Ge.!—Oonneil v. Btum, 168 SLR 
884, 41 GaJkpp 407. 

4S. OoniLr-PubUcker Commercial 
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pressly*® or by implication,the giving of a diedc 
for goods purdiased usually is only a conditional 
payment,** whether the check is drawn on the buy¬ 
er’s account** or on the account of another,*^ pro¬ 
vided It is not accepted as an absolute payment** 
However, if the seller accepts a chedc without 
objection, he may not assert that payment has not 
been mad^ unless the check is ditiionored when pre¬ 
sented m proper course.** A statutory provision 
to the effect that a seller is to be deemed an un¬ 
paid seller when paper is taken as conditional pa}*- 
ment and the condition has been broken has been 
held to have no application where the buyer’s 
finanaal abihly has been mvestigated by, and was 
satisfactory to, the seller, tendmg to show that such 
chedc was accepted as absolute payment*^ 

Ordinarily, in a sale for cadi, a chedc is not pay¬ 
ment until it is actually paid.** Thus^ a check wbidi 
IS dishonored usually is not payment,** but the re¬ 
fusal of a bank to guarantee payment is not sudi 
didionor.** Where the buyer’s diedc is not paid 
because of the msolvency of the bank there ordi¬ 
narily IS no payment, even though the buyer has a 
suffiaent credit at the bank to cover the diedc,** 


and the fact that the bujrer gives his certified chedc 
does not alter matters^** although, where the seller 
procures certification, the payment becomes abso¬ 
lute** 

Dufy to take check in payment The seller by ac- 
ceptmg a check at the time of bargaining is not 
necessarily bound to accept a check in final pay¬ 
ment,** inasmuch as no right to possession of the 
property is lost at the first payment** Ordinarily, 
the seller need not acc^ a diedc erroneoudy in¬ 
dorsed "in full payment,’’** or a postdated chedc.*^ 
Failure to return such checks does not constitute 
payment** 

Time to procure money. Where it is customary to 
pay by check and the seller refuses to acc^ the 
chedt the buyer may be allowed a reasonable tune 
to procure money,** smce m such a case the buyer 
may not be required to keep money on hand.^* 

Presumptions, Ordinarily, diedcs are presumed 
not to be received as pajmient,^^ and the seller’s 
mere acceptance of a check from the buyer raises 
no presumption of actual payment,^* smce the ac- 


SOi Alar-^eflenon Motors Co v. 
Williams, suprs. 

Wlisis oihsqk to lis lumdsa to soUsr 
Whm psymsnt was to bo by chock 
haadsd to the seUer, a sending by 
reslstsrsd man has been held saffl- 
dent slthonah the seller did not re¬ 
ceive It because of his own acta— 
Steelman v Farkas, 109 A. 348, 94 N 
JLaw 381 

51- Ala.—Jefferson Motors GO v. 
WllUams, 150 So 865, 837 Ala, 488 

62. AUL^-Jefferson ICOtors Go. v 
Wimams, supra. 

CaL—South San Frandsoo Facklna & 
Provision Co v Jacobsen, 190 P 
638, 188 CaL 181. 

Conn.—PubllekOr Commercial Alcohol 
Co V Bhrger, 81 A.3d 37, 139 Conn. 
655 

Iowa.—Kirk v. Madsen, 86 MW 3d 
757, 340 lOwa 583—Crescent Chew- 
rolet Co V Lewis, 800 MW 360, 
380 Iowa 1074—Gray Broa v Otto, 
160 M.W 398, 178 Iowa 854 
Mlnm—Gustafson v Baultshle Loan 
AjmTii, 348 MW 106, 186 Mina 386 
—National Bank of Commerce v 
Ghlcaso, B. ft M B. Co, 46 MW 
843, 44 IClna 334, 9 LJELA. 368, 
30 AxaSJL 566 

Ohio —Harten-Knodel IMstrlbutlnsr 

Co. V. Hjarrlaon. 188 MJBL 394, 48 
Ohio App 888 

Taa—^Nleewamer v. Alston, Glv.App, 
338 e W 3d 873, refused no reversi¬ 
ble error. 

65 OLJ. P 530 note 18. 

88. Ala^^efferaon Motors Co v 
Williams, 160 So 855, 337 Ala 483. 


5a Ala—Jefferson Motors Ca v 
WUliama supra 

8a Mass —Duttcm v Bennett, 159 M. 
a 634. 363Maaa89 

55 GU. p 530 note Ift 

5a Cal^-Goodman v WllUamsoa 
188 P 391, 45 CaLApp 664. 

Mont.—Montana Live Stocl^ etc., Co 
V. Stewart, 190 P. 98a 58 Mont. 
33L 

57. BL—Scmsss v Wooda 315 BL 
App 367. 

8a Ala—Jefferson Motors Ca v. 
WlUlama 150 So 855, 387 Ala 483 

CaL—Towey v Baser, 34 P3d 858, 
188 CaLApp 669 

Miww, —National Bank of Commerce 
V Chlcato, B ft M B. Co, 46 MW 
843, 44 Minn. 334, 9 UELA. 368, 30 
Am.S B. 566 

M J—Sears Boebuek ft Co v Barrla 
86 A.3d 185, 33 MJMlsc. 84—More¬ 
house V Keyport Auto Sales Co, 
Inc., 179 A. 379, 118 MJBq 86a 

Tex.—Nlcewerner v Alstoa ClvApp, 
338 S W3d 873, refused no reversi¬ 
ble errors K. Bakery ▼ Morten 
Mminy Co, CivJkm»^ 141 8W3d 
48a 

56 CLJ p 630 note 30 

5a Colo —First State Bank v. Kohl. 
847 P. 571, 79 Colo 630 

50 Mont^—Mcmtana Live Stock, etc.. 
Go V Stewart, 190 P. 985^ 58 Mont. 
331. 

OL La—WessSU Flumblnr Co. v. 
Scrlber ft Cnrtla 184 So 88ft 16 
LaApp. 506 
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oa Mo—Brandom v Power, App, 
37 SW3d 65 

oa Mo—Brandom v. Power, supra 
aa ua Ser ve l V. Jamieson, Mont., 
355 7.898, 167 CaA.313. 

6a us.—Servel v. Jamieson, supra 
ea LSd—MoCasky Beglster Co. v. 

Smith, 138 So 189, 18 LaApp. 567 
M J—Karetnlck v SkrllofC Sup., 161 
A. 886. 

07. CaL—Beauchamp v. Ardher, 58 
CaL 481, 41 AulB. 366. 

Oa MJ* —Karetnlck v Skrllollt Sup, 
151 A. 886. 

oa Tenn.—Parris v Persuson, 343 
aw 878, 146 Tana 498, 38 A.L.B- 
634. 

55 OJ p 531 note 86. 

7a MT—Bass T. Whlta 65 MT. 
565. 

7L Colo—Brandon First State Bank 
V. KOhL 247 P 571, 79 Colo 630 
Minn.—National Bank of Commerce 
V Ghicaso, B. ft M B. Co.. 46 MW. 
843, 44 Minn. 324, 9 L.B.A. 263, 30 
AiaSJL 566. 

7a ObL—S outh San Francisco Pack¬ 
ing ft Provision Go v JaeObaen. 
190 P. 62ft 188 CsL 181—Towey v 
Bsser, 84 P8d 668, 188 CaLApp 
689. 

Mbm.—Natlonsl Bank of Gommerca 
V. Chlcsco, B. ft M. B. Co., 46 MW 
842, 44 Minn. 224. 9 LJUL 368, 26 
Am.S B. 566 

MJ—Mordhonae ▼ Keyport Auto 
Sales Co, Ino, 179 A. 879. 118 M.J 
Bo, 866-Sesra Boebudk ft Ca v 
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ceptance of a check h/ the sdler does not imply 
an extension of credit to the InxyerJ^ 

(2) Duty to Present Check for Payment 

Whert th« MlUr acetpts a check from the buyer, he 
should exercise ressonsbie diligence In presenting It for 
payment. 

Where the seller accepts a chedc from the buyer, 
he should exercise reasonable diligence m present¬ 
ing it for payment 7* It has been held that a check 
IS subject only to the condition that it ^*ill be pre¬ 
sented within a reasonable time,^^ and that, if not 
so presented, it operates as pa 3 *ment, so as to ren¬ 
der the buyer no longer liable However, it has 
also been held that, if the seller does not cash a 
diedc given him by the buyer, the buyer must keep 
his tender good regardless,and, under some stat- 
utoiy provision^ delay on the part of the seller m 
presenting a dieck for payment will not cause the 
chedc to operate as payment m die absence of a 
showing that the buyer suffered a loss because of 
sudi delay 

a Drafts 

(1) In general 

(2) Drafts on buyer by seller 

(1) In General 

WhcOwr a draft la to be payment depanda on the 
intention of the partlee aa gathered from thdr acta and 
declarmtione 

Whether a draft is to be payment depends on 
the mtention of the parties^* as gathered from their 
acts and declarations.^^ The giving of a draft m 
settlement of a cash demand usually does not op¬ 
erate as a payment thereof until die draft itself 
IS paid,^^ and the seller’s acceptance and deposit of 
a draft for collection, which draft is returned un¬ 
paid, do not ordinarily constitute payment^^ 


Dtaff on third person. The acceptance of a 
draft on a third person without a requirement of 
indorsement by the bu 3 'er has been held to mdicate 
that It 18 payments^ The presumption is that a 
draft on a third person, when received by the seller, 
15 pajrment,^^ and this presumption is stronger in 
case of a bank draft than that of a private person,^^ 
although, unknown to the parties, the bank is m- 
solvent^s An agreement of the seller to accept 
drafts on a third person has been held bmdmg only 
as long as the drawee is solvent,^^ but a gratuitous 
promise on the part of the seller to acc^ as pay¬ 
ment a draft on the company for which he is agent 
has been held not enforceable.^^ 

(2) Drafts on Buyer by Sdler 

Whether payment le to be made by drafts drawn 
on the buyer by the eeller depends on the agreement of 
the pertlesr and a euetom of collection by draft will not 
prevail againet a etipulated mods of pa^ont. 

Whether payment is to be made by <hrafts drawn 
on the buyer by the seller depends on the agreement 
of the parties,^^ and a custom of collection by draft 
will not prevail agamst a stipulated mode of pay- 
ment^^ A contract for the seller to draw on the 
buyer the first of each month for goods under a 
continuous delivery has been held not a restne- 
tion as to the date but as to the number of drafts 
Where the parties so agree, payment of the ship¬ 
per’s sight draft drawn on the buyer should be made 
at the drawee’s address,but the parties may also 
agree to have payment made elsewhere 

The seller has been held impliedly to consent to 
any reasonable or unavoidable delay accompanying 
the presentation and collection of a draft where, 
on delivery of the goods to a earner, the seller 
draws a sight draft on the buyer for the purdhase 
price and causes the draft to be transmitted through 


Eiarrii, 8$ A.2d 1S6, SS NJTMise. 
S4. 

aiaak dicbkB 

WheTo buyer. In order to meet sell¬ 
er's requirement of payment In ad- 
vanoe^ supplied seller iirltli checks In 
blank to be filled la at time of pur- 
dhaseb there was no acceptance of 
ehedks as payment Implied as a mat¬ 
ter of law. hut sltustton was anal¬ 
ogous to that of a cash sale with de¬ 
livery of goods on receipt of a check. 
—PublidEsr Commercial Alcohol Co 
V Barger. SI A.Sd S7. ISS Conn. S65 
VS, NJ—Uorehouac V. Seyport Au¬ 
to Sales C6. Inc.. 179 A^ S79. 118 N 
JBq S68—Sears Boebubk ft Oo v. 
Barrie, SS wASd ISS;, SI KJ-Ulsc. 
84 

V4i VhuLr—Pohl V Johnson, SSS K 
W. 666, 179 Minn. S9ft 


VS. Minn,—Fohl V Johnson, supra. 

VS. Ho—Braadom v Power. App, 
S7SW2d86 

77. NT—Bombas v Fisher. 180 N 
Ta 449 

va Pa—Soott-Smith Cadillac Go v 
Rajeakl. 70 A.Sd 464, 168 Fa.Super 
118 

79. NT—Sail v. Stevens, SS NJl 
874, 116 N.T. SOI, 6 JmTUL. 802 

80. NT—Hall v Stevens, supra. 

81. Ga.—Flannery v Barley, 48 8.EL 
706. 117 Ga. 488 

88. Ga.—Connell v NUnn, 168 SSL 
884^ 41 GaApp 407 

88. NT^Ball v. Stevens, 88 NJB. 
874, 118 N.T 201, 5 LIUL 808. 

ae, NT—Bell V Stevens^ supra. 

66 aJ p 621 note 46 

1016 


86. N.T —Hall V. Stevens, supra. 

86. N Td—Ball v Stevens, supra. 

87« Masid—Seroombe-Bolte Mfg Co 
V John P Lovell Arms Co., 60 NB 
686. 171 Mesa 176 

8a NT^Tonng v Thnrber, 91 NT 
888 

8a Mdd—Lawder, eta, Co v Albert 
Hackle Grocery Co., 64 A. 884, 97 
Hd. 1, 68 IsJRJL 795. 

9a Hft—Lawder, eto., Co v Albert 
HacJrte Grocery Co, supra 

9L NT—Patterson v. Stettaner, 40 
NT Super 64 

oa Tex.—N Betreda, Iho, v Terry, 
GlVJtpp., 298 SW 888 

sa Tea—Owens v. Jackson, dv 
App, 66 8W 112a 

65 C J p 621 note 54. 
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a bank to a bank at the point of destination for 
presentation to the buyer Under the terms of 
the agreement between the parties, the buyer’s ac¬ 
ceptance of drafts drawn by the seller, which drafts 
are cashed the seller, may constitute payment 
by the buyer, regardless of whether the drafts are 
paid at maturity or renewed.®® Ordinarily, if the 
buyer names the bank for collection of a draft and 
guarantees it, he is liable m the event of the insol¬ 
vency of the bank after payment of drafts through 
It,®® and, under a contract so providing, the buyer 
may be liable for any loss sustained by the seller 
by routmg drafts through a bank diosen by the 
buyer ®^ 

d. Notes 

(1) In general 

(2) Notes of third person 

(1) In General 

Generally, the mere giving of a note for the price 
will not oonetttnte absolute payment unless the parties 
so agree, but the payment la conditioned on the payment 
of the paper. 

Generally, the mere giving of a note for the price 
will not constitate absolute payment®® unless the 
parties so agree,®® but the payment is conditioned 
on payment of the paper,^ the presumption beu^ 
that the paper is accepted on condition of pay¬ 
ment on presentment,® and that the debt is not dis¬ 
charged until the paper is paid.® Hence, if the 
seller discounts the buyer’s notes and has to take 
them up at matunly, there usually is no payment® 
However, when the buyer’s notes are given to the 
sdler on condition that he accept the notes and 
dup the goods, if the seller sells such notes, it is an 


acceptance of them.® 

Where, by virtue of an agreement so providing, 
notes are to be gi\en m payment, the execution 
thereof must be within a reasonable time, or the 
whole is due at once.® Under sudi a contract, the 
seller has the rig^t to demand that the notes be 
properly executed,^ but objections because of vari¬ 
ance between the form of notes given and those 
which the seller has agreed to accept may be waived 
by him and he may maintain his ownership in them 
so long as the rights of innocent purchasers for 
value are not involved.® A note altered by the buy¬ 
er so as not to comply with the agreement, although 
unknowingly taken by the seller, iias been held not 
to be payment® An agreement to give bankable 
notes in payment has been held to mean bankable in 
the community vrhere the seller resides,^® and a note 
which banks refuse for any reason has been held 
not bankable.^^ An agreement to give secured notes 
in payment may be waived the acceptance of un¬ 
secured notes.^® 

Notes of seller. It has been held that a sdler 
need not take his own note^ held an undisdosed 
pnndpal of the buyer, as payment^ Instead of 
ccmtracting to pay directly the b^yer may under¬ 
take to pay notes of the seller.^® 

(2) Notes of Third Person 

In the absence of an expreee ahowlng to the contrary, 
notes of a third person when reoeived on a sale of goods 
ueually are deemed to be taken by the seller In satlafao- 
tlon of the debt. 

In the absence of an express diowing to the 
contrary, notes of a third person when received 
on a sale of goods usually are deemed to be taken 


04. Qa.—Qaxrard v. Southern Cot¬ 
ton on Go., 182 8JB. 284, 88 GkUlpp 
187 

06. KT—Maine liumher Co v. 
Marylsjid Casualty Co, 214 NTJ3 
621. 216 AppDlv 86. 

00. Ark.—Bowen-OgleBby MUUna 
Ca V. Hhll. 879 SW. 874, 170 Axk. 
201 . 

07. 8 a— McGee v. F W Poe MfO 
Co, 180 SJD. 48, 176 8C S88, 99 
AXB. 1468 

*U6eaaoBah1e ttne^ for banfcfs 
transmlaalon of proeeeds of draft 
paid by drawee^ aa rogulred by con¬ 
tract of sale entltUns drawer to aa^ 
■art claim against drawes for Jobs 
resulting from bankas fUlnre to 
transmit procoeda within saoh tlma 
Is period ordinarily reonlred for them 
to flow through regular hanking 
to in whidh draft was 
■deposited for collection by drawer— 
McGee v. F W. Poe Mfg Co. supra. 
98. TJS C ospns Jaads cited la 


Stiver V Ccmmlssloner of Internal 
Revenue^ CLOA-S, 90 F 2d 605, 509 

65 a J p 688 note 61 

98. Ml<flL--W. H. EL Pedk Co V Gor¬ 
don, 70 NW. 1084, 112 Mich. 4S7 

66 C. J. P 622 note 62 

1. Ga.—Council v. Xunn, 152 SJBL 
224, 41 GaJlppL 407. 

ND—Bnacflk v Manahaa. 217 KW 
668, 66 ND. 491. 

8. ND—’Busch V Manahan, supra. 

8. NJ>—Buach V Manahau, supra. 

4. Ky^i^-ljower v Pina etc.* 

Co, 18 &W.2d 272, 229 Xy 820 

6. Tex.—State Nat. Bank v» Potter, 
CiTJkpp.. 221 8.W 828. 

e. XT8 Oorpna JUtls oiled la 
Nakdlmen v. Baker, CXSJLAA, 111 
F.8d 778. 781, certiorari denied 61 
8 CL 82, 311 U& 666, 85 ZjJDd. 427, 
r^eaiing denied 61 8.CL 181^ 211 
US. 786, 85Ii.Bd.478 

Ind—Stays v. Weatherman, 14 Zhd. 
841. 


7. Mlaa—Mcnrla v. Smith. 185 Sa 
648, 184 Mlaa 618. 

8. ns.—South Bend Iron-Works v 
Cottrell, CCJowa, 81 F 254. 

9. Iowa.—FTum v. KOeney, 80 NW. 
607, 108 Ibwa 898 

la Mich.—McAUlater v. Mlehlgam- 
me Oil Co. 208 NW 78, 280 Midh. 
681. 

11. MonL-^Pasha v Bohait, 133 P 
284, 46 Mont 70, AniLCas 191SC 
1250. 

NT.—Cowles V. Cole, 244 N.TS. 4, 
127 Uise. 491. 

18. Ala.—Thomason v. imi, 80 Ala. 
444. 

55 aj. p 588 note 78. 

18. Pa.—Bosh T. Bender, 4 A. 218, 
118 Pa. 94. 

14. Ga^—Arlington ljumber Co. v. 

Stetson. 90 SJS 50, 145 Ga. 872. 
55CLJ.p682n0te81. 
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the sdler in satisfaction of the since tfie 

presumption is that a note of a third person, when 
received by the seller, is payment^^ If notes of 
a third person are to be given and accepted as pay¬ 
ment, indorsement the buyer may not be neces¬ 
sary where not so shptdated,^^ but it has been held 
that, where the buyer transfers, to the seller, with¬ 
out mdorsement, a note m payment of the purchase 
mon^, he thereby guarantees that the sum ex¬ 
pressed in the note is due.^^ Where the seller 
agrees to take a certain number of notes of sub¬ 
purchasers, the buyer cannot offer more in pay- 
ment^^ Where goods are sold under a contract 
that the purchaser is to pay for them by a dekv- 
ery of notes of a third person, the insolvency of 
that person does not excuse the failure of the buyer 
to ddiver the notea^o 

0. Latteis of Oredit 

Whether or not a letter of credit will eonetitute euffl- 
olent performance on the part of the buyer of hie obliga¬ 
tion to pay usually depends on the agreement between 
the parties. 

Whether or not a letter of credit will constitnte 
sufficient performance on the part of the buyer of 
his obligation to pay usually depends on the agree¬ 
ment between the parties.^^ Under a contract so 
providing; where the buyer furnishes the seller with 
a letter of credit, causes the accqitance of the sell¬ 
er's draft by a bank, and pays the bank, before 
maturity, the required amount to cover the accept¬ 
ance^ the buyer's obligation to pay is thereby ffis- 
charged.^^ Also, where the buyer at the sdl^s in¬ 
stance procures the obhgation of a third person m 
the form of a letter of credit which is aocq^ted by 


the sdler as pa>ment, the obligation of the buyer 
IS disdiarged^* 

f. Trade Acceptances 

In ths sbsenos of an express agreement with respect 
thereto, whether a trade acceptance eonetitutee pay- 
ment depends on the Intent of the partloe, aa gathered 
from all the facts and oircumstanoea of the case, ae la 
alto the quaatlon whether a trade acoeptaneo will operate 
to suspend payment of the obligation 

In the absence of an express agreement with 
respect thereto,^^ whether a trade acceptance con¬ 
stitutes payment depends on the mtent of the par- 
ties,^^ as gathered from all the facts and circum¬ 
stances of the case,^* as is also the question whether 
a trade acceptance will operate to suspend payment 
of the obligatioii.*^ Where a sale is not for cash 
and payment is by trade acceptances, the payment 
has been held to be absolute regarffiess of their 
bankable character,^^ but, when payment may be 
made m trade accqitances only if agreeable to both 
parties, unless the seller agrees, it has been held 
not absolute payment^^ It has also been held that, 
where payment is to be made in thirty-and sixty-day 
trade acceptances, the number of eac^ not bemg ex¬ 
pressed, half of the amount is to be paid in each 
kmdLM 

§ 239. —— Set-Off or Aastimptioii of Claims 

Where a poroon buys goods and dselarss, by sxprss- 
slon or Implloatlon, that ho will pay In oaah. It hat boon 
held not a eompllanoe with the contract to extinguish 
ths price with an old Indebtodnesa of the teller by way 
of set-off, but It has alto been hold that an offer by the 
purchaser to pay for goods bought by him by tot-off of a 
valid claim against the tailor It a virtual eompllanoe 
with a oontraot for a oaah payment. 


1& Wla.—ChaJlonsr v Boylngtoa, 6S 
NW. 694. 89 Wla. 899. 

WlMKS acts la act lafl o r asd Iw taF- 
tv, aoosptanos of note of third person 
indorsod In blank by payee oonstl- 
tntea ptyment. although aeUer does 
not oxprssbly releaae buytr and note 
provea nnooUectable.—Batoa-Ckiunlsy 
GhsTrolst Oow V. Brown. lAJkpp. 141 
Sa 48S. 

IS. N’T—HUl T Stevens. 9S NJBL 
874, 116 N.T 801. 6 UEUL 808^ 
Glbaon V. Tobey, 46 N.T. 687. 7 Am. 
B. 897. 

17. lOnn.—Paine v Smith, 84 N.W. 

806, 88 MlmL 498. 

66 GU p 688 note 76. 

as; N.Cr-J’onta v. Tearsalxi. 18 NGL 
480. 

ISi lowau —Plano Iffr Co. ▼ IDoh. 
97 N.W. 1106. 

SQ; N.T—Partridge v OUdermelst- 
er, 8 Abb Dec. 461, 1 Keyes 88, 87 
HbwJPr 800. 


81. US—Drtno-O-lffatic v. mranl^ C. 

CJLN.T. 141 F.Sd 177. 

Ketfeev oontalnlng psovlaloaui not In 
oouteaet 

Where a contract calls for pay^ 
ment after approval of the goods by 
a pnblio administrative body, a letter 
of credit providing for payment only 
after the bank receives written notice 
from the buyer stating that the goods 
have hten rdeaetd by tho admlnlatra- 
tlvo body and Indicating the net 
amount to he paid does not conform 
to the oontraot—Cats Am. Co v. 
ICarch, 68 NT.aid 806, 178 AppJXv 
184. 

88. US—Omstein ▼ sackerson, D 
C lia., 40 FSnpp 806 
La.—VlvacQUs Ifmaos, 8 A. v Hldt- 
erson. 190 So. 667, 198 La. 496. 

Where sales contract provided for 
‘Mmbaraement** by sight draft un¬ 
der credit of named bank. *Yelmburse- 
mentf* meant ‘^aymtntf* and aeller 
thereby eontraoted with buyer for 
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payment by buyer's canalBg the 
named bank to accept the seller's 
Bight draft under oredit of such 
and to laauo reaulred letter of oredit 
—Omateln v. Hldkeraon. DCLa., 40 
F.SUPP. 806 

88. NT—Bank of Taiwan v SchUd. 

868 NT.S 881. 886 AppJHv 188. 
84, Oal^ D Bassett ICfg Co. v 
Oswald. 46 P8d 881, 7 CaLApp2d 
808 

8B. CtL—O’ D Baaaett Hfg Oo v 
Oswald, supra. 

88. Oal—J D Bassett Mfg Co v. 
Oswald, supra. 

87. Oal—J. D. Baaaett UXg Oo v 
Oswald, supra. 

88; Wash,—^ostein v. Hlnee, 198 P 
886, 116 Wash. 644. 

89. CaL—Jantwmy v Long Beach 
Paper, etc., Co, 811 P. 6, 190 CaL 
160 

80. He,—Snisworth Coal Co v J P 
Partridge Co, 189 A. 880, 180 Me 
417. 



77 CJ.S. 


SALES 


!§ 239-240 


Where a person buys goods and declares, ex¬ 
pression or implication, that he will pay in cash, it 
has been held not a compliance with the contract to 
extinguish the pnce with an old mdebtedness of the 
seller by way of set-off On the other hand, it 
has also been hdd that an offer by the purchaser 
to pay for goods bought by him by set-off of a vahd 
claim against the seller is a virtual compliance with 
a contract for a cash payment, anH that, 
there is a special defimte agreement expressly for¬ 
bidding the buyer to aipply a debt of the seller to 
the payment of the go^, the buyer is entitled to 
treat the existing debt as equivalent to a cash pay¬ 
ment^* An allowance on returned capital stodc of 
the seller, assumption of notes of the seller and pay¬ 
ment thereof, and contracts assigned have been held 
to constitute valid payment m cash.>^ It has been 
held that, where the seller fakes an assignment of 
a pohcy of insurance as part payment and his 
neghgence precludes recoveiy on the policy, the 
amount whidb otherwise would be recoverable on 
the policy, less the sdler’s interest under the loss 
payable clause, should be credited as payment*^ 

§ 240. Deducdona, Diacounti^ and Rebates 
a. In general 
b Discounts 

Si In General 

By virtue of the temne of the ealee eontrect the buyer 


may be entitled to eertain deduetlone finoin the puroheee 
price under epecifled conditlone, and the queetlon whether 
or not. In a given oaae, the buyer la entitled to a deduc¬ 
tion dependa on the terma of the contract. 

By virtue of the terms of the sales contract the 
buyer may be entitled to certain deductions from the 
purdiase pnce under specified conditions,^^ and the 
manner in which deductions called for by the con¬ 
tract should be made depends on the terms of 
the contract*^ Also, the question whether or not, 
in a given case, the buyer is entitled to a deduc¬ 
tion depends on the terms of the oontract,^^ as, for 
example, in the case of installment contracts,^^ a 
contract for the purchase of a going coQceni,^^ 
a contract calling for the deduction of commis¬ 
sions,^^ a contract calling for deduction of part of 
the cost of adverbsmg the article purchased,^^ 
an agreement whereby the seller is to keep the ar¬ 
ticle sold in r^air,^^ or a contract calling for an 
allowance for a certam injury to the goods.^ Un¬ 
der a contract for the purdiase of pubhcations pro¬ 
viding that the pubhcations wiU carry approximately 
a stated amount of advertising matter in the income 
from which the buyer is to diare, the buyer may be 
entitled to a fair abatement of the purchase price 
for failure of the pubhcations to carry approximate¬ 
ly the stated amount of advertising matter.^^ Where 
the buyer is required to pay a judgment m a 
replevm suit m favor of a third person for the 


81. Z4U—Delaume v. Agar, HeGk p 
•7 

11 CJ P note 67 M 

Notes of seUer see supra 6 2S8 d <1) 

82 , Md.—Bsdaaoe v James Walker 
Co, 99 A. 697, 1S9 Md. 476 

66 <U p 622 note 82. 

88. NT—Sjand v Gas Bnglne, etOM 
Co, 60 NJL 426, 167 NT 142— 
Hunter v Payne, 184 NTS 488, 
118 Mlse. 886, affirmed 188 NT.S 
928,197 APP Div 919. 

8A Masa.—Automatic Tlme^^Table 

Adv Co. V Automatic Time-Table 
Co., 94 NH. 462, 208 Haea 26A 
Hassoa tor wfle 

With tha exception of the notaa 
assumed and paid by the purehaaer 
aU these are eaaes of mutual debts 
eet off by agreement and so psy- 
ments In cash.—Automatic Time-Ta¬ 
ble Adv Co V. Automatio Time-Ta¬ 
ble Oo, supra. 

88. •sriniL. —Buell v. United Sire- 
men’s Ins. Co.. 208 NW. 819, 167 
Minn. 188 

88 , X7S—Ames v Quimby, Midh., 
96 US 824,241i]0d.8S6. 

86 C.J p 628 note 92. 


Abatement of purdhase price in eaae 
of 

Breach of warranty sea infira I 
852 

Ilaud aee infra 8 44A 
Partial or complete faUura of con¬ 
sideration see infra I 448. 

87. Tla.—Squires v Citrus SVnlt 
Products, 191 So 466, 140 Pla. 258 

88L CaL—UewaUyn Steam Condens¬ 
er Mfg Co V. Hhlter, 18 P. 871. 78 
OaL 242. 

89i U8.-^aw Bngland OU Gorp v 
Islaiid OU Marketing Corp.. CCJL 
Va.. 288 F. 961. oertiorarl denied 44 
&Ct 7, 268 US 702, 68 UU. 61A 
66 GLJ. p 628 note 98 

4dL CU —Sevier v Boberts. 126 P.2d 
880, 62 CalAppld 402 
66 OJ. p 622 note 9A 
Agreement fdr adjustsunta on ao- 
oQUBts xeoMvalOs 
CaL-^evler v. Boberts. supra. 

41 . Ain—Z as V Byma 75 Ala. 121. 
56 CLJ. P 628 note 96 

aansaal sad ootc sr y to 
ourtooBuuy of dolnf baaU 

ness it Is competent for the seller to 
offer a pnrchaser a rebate or deduc¬ 
tion from the stated price and to call 
It a commission, but, if tbis is In¬ 
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tended, the expression of the intent 
dhonld be quite clear—Oliver Bedn- 
Ing Co V. Aspegren, 127 NTS 1067, 
162 AppJhv 877—9 CU. P 688 note 
6A 

4S. B.I.—Swlnehart Tlrn etCn Co v 
Broadway Tire Exch., 118 A. 756. 44 
B.L 268. 

56 OJ. p 628 note 98. 

48. NT—BquitaUa General Provid¬ 
ing Co v. Stein, 88 N.TS 774, 18 
Misc. 682. 

66 CU p 622 note 97. 

Amount of **i*s*fc 

Where aeUer falls to carry out 
agreement to keep inachlne sold in 
repair for stated time, the buyer may 
be entitled only to a set-off or credit 
against the contract price of such 
amount as is paid or incurred for 
keeping the madhine in repair for 
such period of tima—Welkner v. 2)1 
Carlo, 27 AUd 261. 181 MB. 16. 

44. N.T^Baoon t. Gtlmen, 4 lAna. 
468, 60 Barh. 640. affirmed 67 N.T 
666 

66 GU p 628 note 98. 

45. U Sm—A merican Weekly v. Hous¬ 
ton Printing Oorp, C.(lA.Tex., 124 
F2d 447, rshearlng dsnisd 126 F8d 
788. 
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value of the property sold, he may not be held to 
pay the fall purchase price besides.^* 

Effect of unfounded damn for deduction. An un¬ 
founded claim by the purchaser for a deduction 
from the contract price because of an alleged 
breach by the seller of another contract may, m 
a proper case, constitute a tender of a brea^ of 
the sales contract by the buyer.^^ 

Rebates. Where, under the terms of the contract, 
a rebate is subject to certain conditions precedent, 
such conditions must be satisfied before the rebate 
may be had,^^ but the provision for a rebate be¬ 
comes operative when the conditions are met^* The 
seller^s willingness to allow a rebate after a de¬ 
lay m payment has been held not to indicate a waiv¬ 
er of a stipulation for full payment before giving 
the rebata^*^ 

b. Disoounbi 

A provision wheroby the purohaoor may baeoma an- 
titlad to a discount should ba oonstruad and glvan effaet 
according to tha Intant of tha parties, and. In order that 
tha buyer may ba antltlad to a discount, there must ba 
a oomplianca with tha terms of tha provision therefor. 

A provision whereby the purchaser may become 
entitled to a discount ^ould be construed and given 
effect according to the intent of the parties,^^ and, 
in order that the buyer may be enbtled to a dis¬ 
count, there must be a conophance with the -provi¬ 
sion &erefor.s* Where the buyer is entitled to a 
discount if payment is made before a certam time, 
the discount can be claimed only on full payment 
before the eicpiration of the time specified,^^ but, if 
payment cannot be made before delivery and in¬ 


spection, the term for discount is calculated from 
that event®* Where the buyer tenders payment 
less a cash discount which is refused by the sdler^ 
the buyer*s failure to keep his tender good may re¬ 
sult m his losing his right to the discount®® 

§ 241. Security for Payment 

A provlilon for the giving of cccurlty for the pay¬ 
ment of the purchase price or a part thereof hy the 
buyer should be construed end given cffTCct according to 
the Intent of the partite. 

A provision for the giving of security for the 
payment of the purchase pnee or a part thereof by 
the buyer should be construed and given effect ac¬ 
cording to the intent of the parties.®® Where the 
contract calls for the estabhshment of a credit m 
favor of the seller, it is usually intended to pro¬ 
vide complete assurance to the seller that he will be 
paid whenever he performs.®^ Where a requirement 
for a bank guaranty is contained m a contract made 
by telegraph, it has been held that it is within the 
contemplation of the parties that the bank guaranty 
should be fumi^ed immediately and without de¬ 
lay,®® and that such requirement is not met by ar¬ 
ranging with a bank to guarantee pajunent of a 
draft by the seller for the purdiase price without 
actually furmshmg the guaranty contracted for.®® 
Under the terms of the contract, tilie givixig of se- 
cunty by buyer may be a conditioa precedent 
to the giving of credit according to the terms of the 
contract,®® and payment may be due at once in the 
event of a failure to give the security agreed on.®i 
However, a seller may waive the right to insist 
on proper secunty for an unpaid balance^ so as to 


46L Fa.—KhUay v. lehfcowltw 77 Fa. 
Super. 644 

417. Ga.—Chttriae C Bavla 4b Oo. ▼. 
Slonltrle Cotton ICllla, 173 SJB. 448, 
48 QaJLpp. 877 

4Bi aiaM.—Froziittity ICfff. Co ▼. 

Wolt 104 N.B. 569. 317 Mesa 198. 
65 GU. p 534 note 8 

48. X Y.—Do Groff ▼ American Idn- 
enThread, 31 XT. 134 
55 GLJ. p 534 note 9 

SO. Haas.—Proximity Mfy C6 ▼ 
WoU; 104 NJS. 569. 317 UAsa 196. 

81. K Y.^—nrledmas t. Blauner, 318 
K.YS 731.319Am^iv SS6. 

Tex.—Richardson v. Wilson, Glv. 
App.. 178 &W. 566 
Ss ossa of smUynlly In taoems of 
dleoouK^ tha court may look beyond 
the language and andaavor to And 
the intantion of the partlaa.—Teae- 
wtSL LandL ato, Oow v. Wllaoa ICot* 
338 F. 333. 149 aCJL 454. oartlorarl 
dantod 37 &CL 34A 343 XJS 61 
LuSd. 648—66 CX. P 534 note 7. 


as. KY—WoUdsd V. R., ate., doali^ 
etc.. Go.. 184 NYAL 460 
Quaaitity of goods pnrohasad 
Tha right to a diacount may ba de- 
pendant on tbe quantity of goods 
purchaaad.—Moronay Bardwara Go 
V. Goodwin Pottery Oou. Tex.CivJkpp. 
120 S.W. 1088—65 GJT. p 638 note 8 
68. S CL—American Fertlllsiag Go 
V Brigman. 149 SJB. 106. 151 8G 

383 

65 CU p 533 note 4. 

IjS.—B afnar ICfg Co v. Liebar 
launber. ate.. Go^ 53 So. 646, 127 
IAl 348. 

SBb Tax.^—Feder-Gregg Shoe Oou v. 
Big Four Shoe Store Co.. CtvAppw 

384 aw. 717. 

sa MSae.—Wheeler Condenser, etc.. 
Go T Idbby. 121 ILJBL 416, 281 
Maas. 661. 

Mont—BariDer-Mbralll-Barclay Mo¬ 
tor Co. 289 P 671, 87 Mont 596. 
AgsesoMBf fOr <^good seo nsUy ** or 
•run saaiirity* 


farrad payments by giving **good 
security*’ or *Tnll aaenrity.** the aa- 
curity must ba such as a reasonable 
perion would expect to give or re¬ 
ceive under such circumstances.— 
Oowlea V. Cole. 244 KYa 4, 137 
Mlaa 491. 

87. BY—Shlral v Blum. 146 BBL 
194. 389 KY. 173. 38 A.LJt 603 

sa Ga.—Bewtott v Chemcraft COi. 
106 8HL 194, 36 Otukpp 368. 

8a Qa.—Newton v. Chemcraft Co. 
aupra 

sa M6nt—Pasha. v. Bohart 138 
P. 384, 46 Mont 76^ AniLCaa.l918C 
1360. 

55 C J. p 516 note 88. 

81. US—CUA eited in Bakdlmen 
T. Baker. aCJLArk., Ill F.3d 778. 
781. certionrl denied 61 aCt 221. 
til U a 668, 85 UDd. 437. reheai^ 
Ing denied 61 aCt 130^ Sll UAL 
786, 86 UBd. 473 

Colo—Meeaenger v. Wogw 78 P. 314^ 
30 OoloApa 27a 


Under an agreement to secure de- 
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prevent his terminating^ the credit, by accepting part 
of the security tendered.®* Where the buyer's con¬ 
duct makes it impossible for him to fumi^ the 
security required by the contract, such conduct may 
constitute a repudiation of the contract by him®* 

Prainston for deposit A provision whereby the 
buyer agrees to secure payment of the purchase 
pnce by keepmg on deposit to the seller's credit a 
certain sum has been held to be of the very es¬ 
sence of the contract®® However, the making of a 
deposit by the buyer may be waiv^ w'here the sdl- 
er makes excuses for his own dday m performance 
and does not demand a deposit the buyer,®® and 
a defect in form of a deposit may be waived where 
the only objection raised by the seller is as to 
amount®® Under a contract calling for a deposit to 
be made m an escrow fund withm a stated time, 
where the seller notifies the buyer before the ex¬ 
piration of the tune for making the deposit of his 
refusal to cany out the agreement, it has been 
held mmecessaiy for the buyer to tender perform¬ 
ance.®^ 

§ 242. Interest 

a. In general 

b Tune from whidi computed; period 
for whidi allowable 

a. In Ganeiral 

By virtue of statutory provision, or under the terms 
of the oontract, the buyer may become liable for the 
payment of Interest In addition to the purchase price. 

By virtue of statutory provision,®® or under the 
terms of the contract,®® the buyer may become liable 


for the payment of interest in addition to the pur- 
chase pnc^ and it has been held that, where a con¬ 
tract calling for a deferred payment is silent as to 
mterest, the law will imply that such payment will 
bear interest^® Also, mterest may be allowable by 
way of damages.^^ If any part of the sum is in 
dispute, the seller may be entitled to mterest on the 
undisputed amount from the time it becomes due,^* 
and, where the seller asks more than the contract 
pnce, the buyer may be liable for interest when 
he does not tender the contract pnce.^® In case 
of a deduction for defects, interest has been held 
due on the balance from its maturity,^® although, 
m a proper case^ the seller may not be entitled to 
mterest on the unpaid purchase pnce where the 
goods sold are defective.*^® Where, pursuant to the 
terms of the contract, the seller makes ddivery to 
tile buyer m the sdler’s tanks at a time when the 
buyer is unable to take ddivery m the buyer's ships 
because of war conditions, so as to make the buyer 
liable for payment, it has been held that the seller 
IS also entitled to interest on the sum which diould 
have been paid.?® 

b. Tima from Wbioh Oompiitad: Period for 
Which ABowaUe 

In th« absence of oontraotual or etatiitory provision 
to the oontrary, Interest, when allowable, should ordi¬ 
narily be computed from tho time when the purehaae 
price ie due end payable. 

In the absence of contractual?? or statutory?® 
provisions to the contrary, mterest, when allowable, 
should ordinarily be computed from the time when 
the purchase pnce is due and payable,?® or from the 
the demand is liqmdated,®® and, if the amount 


ea, NT—Jond V. eobln, 161 NT.a 

866 . 

68. Md.—PrecialoiL Development Co 
V *FaMt Bearlna Oo., 87 A.Sd 906, 
188 Md. 199. 

Ofti n&—(Booster v. Hudson Talley 
liumber Oou, D.GiMd., 87 F.Supp 
881. 

as. N.T—Onttar v. Malionay, 176 
NTB. 780. 

6S. NY—Tosblatalnv Pope Metals 
Co, 166 N.T8 118, affirmed 168 
NTS 1188, 177 AppJMv 884. af¬ 
firmed 171 NJU 891. 116 N.T. 714. 

67. CaL—Cowan v. Tremble^ 196 P. 
91, 111 CaLApp 468. 

eSi 8 CL—GFrlna-Faxton Bhoe Co v 
Frledhelm, 181 8JSL 610, 188 BXX 
468 

66 GU. p 684 note la 

Interest allowable In aetlone for: 
Damages see infra 6 481 
Price or value eee inlte I 469. 
Iteoovery of goods or tbolr pro- 
oeeda see infra | 416. 


as. lowsu—Wetmore v. Wooster, 187 
NW 4S0. Ill Iowa U66 
66 OJ p 524 note 19 
Va N.T—Cowles v Cble, 144 N.TJ3. 
4,117 Bfisa 491. 

71. Ohio—Shawhan v. Van Nest, 16 
Ohio St. 490, 18 Am.R. SIS. 

65 cur p 614 note 11. 

7B. Ga^—lamgaton v R. C Neely 
Co.. 68 SB. 669, 8 OaJtpp 67. 

78. Kr —Owensboro Wheel Oo v. 
Trammell, 189 8.W 701, 171 Sy. 
664. 

TL Wash.—DiokiBeon Fire, ate., Oo. 

V Crowes 116 P 1087, 68 Wash. 
660. 

66 CUT. P 614 note 14 

78. JlA .—Coffleld & Moore Mfg Oo 

V B1 Dorado Laundry ft Dry Cleanr 
ing Oo, 68 SWld 1016. 188 Ark. 

I 984. 

Tdi Maee.—Baetier ▼ New Engl a n d 
Aloohol Co, 66 NJBLSd 796, ®1® 
Maas. 591. 


77. Ky.—Tracy v. McClung, 185 8 
W. 966, 815 Ky. 68a 
66 G.J. p 684 note Sa 
7a GeL—Armstrong v. Barobtouz, 
167 P 896. 84 CalApp 4Sa 
55 CJ’ P 524 note 17 

79. DeL—MOllne Jewelry Co v. Ot- 
whll. Lowe ft TnU. 78 A. 800, 25 
DeL 119. 

Ky—FyflEe v Skagga 54 SWld 889. 
146 By. 6 

Tez.^—Taylor-Unk Oil Oow v. Ander- 
aon, CtvApp., 91 SWld 499, error 
dlamieaed. 

66 CUT. p 616 note 18-19 
Fellnxe to keep tendwp of payneat 
a3tve 

Where busrer thila to keep tender 
of payment alive after BeUer*a re- 
fuael to accept it, interest must be 
paid on the amount due from the 
date it became due by the twms of 
the contract.—Feder-Oregg Shoe Co 
V. Big Four Shoe Store Go., TOxGlv 
App., 284 S W. 717. 

80. Sy—Henderson Cotton Mflr Co 
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due the sdler is not determined before judgment, no 
interest is due before ihen.^^ Under some contract¬ 
ual provisions interest may become due from the 
date of the execution of the contract,but ordinari¬ 
ly interest will not be allowed from the date of the 
contract** Where the bu^-er wrongfully refuses to 
accdpt delivery, mterest may be allowed from the 
tune the seller is m readmess to deliver,*^ or from 
the date of the buyer's wrongful refusal ** 

In the case of a cash sale, interest usually is com¬ 
puted from the date of the dehvery of the goods,** 
or after a reasonable opportunity for the buyer to 
remove the proper^ from the premises where they 
are located.*^ In a proper case, mterest may run 
from the date of the buyer's acceptance of the 
goods,** or from the time payment is due on each 
Item delivered.** Where there is nothing to show 
that there was a credit transaction, mterest should 
be allowed as in the case of a ca^ sde.** 

Sales on creda. The time from which interest 
^ould be computed on. a sale on credit usually de¬ 
pends on the terms of the contnact,*^ and, as a 
rule, interest may be allowed from the expiration 
of Ihe term of credit,** so that, if payment is not 
due until the goods purdiased are sold by the pur¬ 
chaser, no interest is due until then.** Where no 
prease term of credit is given, interest may be 
allowable from the time of demand for payment** 
The fact that a retaking of the property sold 
amounts to a conversion thereof by the seller may, 
m a proper cas^ affect the penod for which the sdl¬ 
er is entitled to a payment of mterest from the 
buyer.** 


§ 243. Evidence as to Payment 

a. Presumptions 

b Burden of proof 

c. Admissibility 

d. Weight and sufficiency 

a. PresmiiptloiiB 

Ordinarily, where a contraot of sale la silent ae to 
the time when payment la to be made and nothing Is 
said as to whether the aale la for cash or on credit^ pay¬ 
ment may be preaumed to become due on the date of 
delivery of the property sold 

Ordinanly, where a contract of sale is silent as 
to the tune when payment is to be made and nothmg 
is said as to whether the sale is for cash or on 
credit, payment may be presumed to become due 
on the date of dehvexy of the property sdd.** On 
the other hand, it has been hdd that, if there is 
proof of a sale and ddivery of goods, without proof 
of payment, the presumption is that the sale was on 
credit or tl^t the seller's right to detain the goods 
was waived.*^ Although no presumption of pay¬ 
ment arises from the mere fact of dehvery where 
nothing IS said as to whether the sale is for cash 
or on credit,** and a reatal of payment m a bill of 
sale has been held not to be condusive of the fact 
of payment,** ordinanly, where payment is all^d 
by the buyer and is admitted the sdler, the pre¬ 
sumption is that payment was made within the time 
prescnbed by the contract^ Where the obhgation 
of the pnr^ser to pay constituted an antecedent 
debt and not a contemporaneous debt at the time 
when the buyer mdorsed the notes of a third person 
over to the seller, the presumption has been hdd to 


▼ liOwaU Madh. Shops, 7 SW 142, 
86 Ey 668, 9 EyU 861. 

65 OJ p 525 note 60. 

81. CCL—aCenley v. Paelfle mil. 
eta. Go, 250 P 710, 79 CitULpp 
641—Scott ▼ ICoBCttl, 216 P 979, 
62 CelJkpp. SOa 

88. Cel —^aokennaii v Gcmi- 

mereua Go. 120 P. 1101, 58 CaL 
App 259 

mtia-^Leffel V Platt, 86 K.W. 66, 
126 Mich. 442. 

sa xy.—pyiEe v. Sksmem, 54 sw2d 
260. 246 Ky. a 

aa NT—Ladcawanna mils ▼. 
Well. 47 NTS 685, 21 AppDiv. 
49a afflnned 67 NJBL 1114, 162 N.T. 
64a 

sa Mo—Weber Motor Car Go v. 
Boberta 219 &W. 994, 202 MoApp 
609 

sa lom.—Bneiow v TDnnlg 165 N. 

W. 1105, 155 Iowa 2Sa 
56 CU. p 625 note Sa 
87. Ina^-^Medman v Citlsnur Nat- 
nrel Gee, eta. Go,, 147 MJBL 294, 
62 XndJkpp. 657- 


8a Colo—Denver Freaaed Brick Go 
V Toung; 118 P 499, 49 Golo 498 
nuffeetaal negottattons to pay la 
InOTiK’s stock 

Although, after sale has been 
maOe, there may have been inef¬ 
fectual negotiations oonceming pay^ 
meat In the corporate stock of the 
buyer. Interest on price rune from 
date property Is accepted by pur^ 
chaser —Denver Pressed Bride Ga 
T Toung, 116 P. 494, ** Ck>la *08 

sa SJ>—Martin Broa Go v Peter¬ 
son. 162 NW 154. 28 SJX 49A 
XT there la no coBtfaming aoconst^ 
Interest may be diarged from the 
time payment is dne on eadi item 
delivered.—Martin Broa Ga v Pe¬ 
terson, supra 

9a mdL—miapp v Hubbard, 142 
NW 671, 176 mdi. 264. 

01m NT—Goulds Mfg Co V Mude- 
enbeck. 47 NT.8 626, 10 AppDiv 
612 

Date of aale 

By the terms of the oontrsot inter- 
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eet may be payable from the date of 
the sale—Stark v Anderson, 76 S W 
640. 104 MoJkpp 1S8-S5 GJ* p 526 
note 44. 

9S. NT—Goulds Mfg. Oo V. Muno- 
kenhed^ 47 NTS 626, 20 AppDiv 
612 

65 GLJ. p 626 note 41. 

9a Gonn.—Schwarts v. Dahhiff; 101 
A. 660, 02 Oonn. 126 
oa NT—Beers v. Beyxiolds» 11 N 
T. 97. 

oa lowaw—Wetmore v Wooster, 227 
NW. 460^ 212 lOwa 1866. 
sa Ga^—Northwest Atlanta Bank v 
Willingh a m , 26 SJD.2d 164, 69 Ga 
App. 268 

66 CJ. p 244 note 28, p 526 note 64 
97. MO—Ddmunde v Wlggln, 24 

MS. 606 

sa Ala—Robbins v. Barrisoa 21 
Ala 160. 

8a Tea—^wis v- Csstleman, 27 
Teac. 407 

55 GJr p 626 note Oa 

1 . DL—Wolf V wimtta 85 hl 88 
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be that the parties intended that such notes be ac¬ 
cepted only as secun^ for the payment of the ob¬ 
ligation and not as pa^Tnent^ The voluntary de- 
hvery of a clear certificate of title to a motor vehicle 
by the seller to the purchaser thereof has been held 
to raise no presumption of law that payment of the 
purchase price has been made * 

b. Burden of Proof 

The general rule that the burden of proof reete on 
the party having the affirmative of the leeue appliea in 
euita involving a queetlon of payment ae to a sale. 

The general rule that the burden of proof rests 
on the party having the afibmative of the issue ap- 
phes m suits involving a question of payment as to 
a sale;,^ so that in a suit m which pa3’ment is a 
special or a ffirm at i ve defense on the part of the 
purchaser the burden is on him to prove that he 
made payment,^ in an amount sufficient to discharge 
his obhgation under the contract,^’ or, where the 
buyer claims credits m additum to those admitted 
by the seller, the burden is on him to prove that he 
IS entitled to sudi additional credits ^ Ordinarily, 
where the buyer^s obligation to pay has been es- 
tabhshed by Ihe seller, or where the buyer admits 
the obligation, the burden of proving payment is on 
the buyer.S Thus, where the seller proves the sale 
and ddivery of the goods at a certam pnce and non¬ 
payment of the price or a part thereof by the pur¬ 
chaser, the burden has-been held to be on the pur¬ 
chaser to offer evidence to show payment^ Also, 
under a statute providing that he who contends he 
IS exonerated frinn an obligation must prove the 
payment, where the seller has proved the sale to the 


btQrer, the burden has been held to shift to the 
buyer to pro\*e pa3ment of the purchase pnce^^ 
Where the bu3*er claims that a pa3nnent made by him 
in a medium other than mon^ constitutes an ab¬ 
solute pa3ment, the burden of proving that sudi is 
the case is on him,^^ and this rule has been applied 
with respect to a payment made by died^^^ as well 
as to a pa3-ment made by notes.^* 

Where the buy^er allies that he gave the seller 
an order in payment, it has been held that the burden 
is on him to pro^ e that the order was paid according 
to Its tenor,and that, if the buy^r was injured 
by the seller’s failure to take the goods called for in 
the order, the burden is on the buy’er to prove such 
fact^s Where the buyer all^;es, as a special matter 
of defense^ an agreement to apply the amotmt due 
for the goods sold to him on a note given by the 
seller to him, the burden has been held to be on the 
buyer to prove the agreement and the apphcation.^^ 
Where the buyer claims that a return to the sdler 
of part of the goods received and accepted by him 
constitutes a part payment, the burden has been hdd 
to be on him to ^w the seller’s agreement to 
receive such goods as part payment^^ Ordinarily, 
where the btQrer admits the obhgation but claims 
that the transaction is on credit, he must show such 
facti* 

On the other hand, where the f^ of nonpayment 
on the part of the buyer is an essential element of 
the sdler’s case, die burden of proving the buyer’s 
obhgation to pay,^^ the failure of the bcQrer to meet 
such obligation,^^ and that the buyer is entitled to 


NT—Slesel v Cobert, 10 NTS 
Sd S89, 170 lOso. S17. 

9!Im prsnuBpiloB is not ovsmobm 
by the seller'a surrender and return 
of orlffinal note and acceptance of 
a renewal note without defendanra 
Indorsement, or by his acceptance of 
third person’s cheebs which ap¬ 
parently were unpaid.—Siegel v Oo- 
bert; supra. 

8. Pa.—SoottpSmltii Cadillac Oo v 
BadeaU, 70 A.Sd 454^ 166 Pa.Super 
116. 

Gonstruotlon and operation of oer- 
tifleate of title to motor vehicle 
generally see Motor TehiOles I 
4Sd. 

4L HiolLr-^Eiay v. Wayne County, 
S04 NW. too, S74 Mich. 90. 

5, Pla.—Parker v. Priestley, 80 8a 
2d 210. 

La.—Bdogna v. Stovall, App, 192 So 
587. 

Mi<ffL—Shy V Wayne County, 264 
NW 200, 274 Miiffi. 90 
IKUUL —Germany v. V & Fidelity d: 


Guaranty Oo, 152 So 275, 108 
Tinmm 854 

55 C.J. p 526 note 52 

e. Ala.—Ham Turpentine Oo v IQ- 
sOU. 110 Sa 272, 215 Ala. 142. 

7. Pa.—Foster v Wehr, 172 A. 712, 
114 Pa.Super 101. 

Si Ga—Christian v Bryant, 27 S BL 
666, 102 Ga. 501. 

Mo—Cknpoa dtals oUed in Uhlted 
Tennlnals 4b FSorwarding Co v. 
Hunter, App., 107 8W.2d 672, 674. 

g. NC-^oyce v Sell, 04 SB.2d 827, 
222 N.a 585. 

la La.—<9Unn v. Ginn, App., 48 Sa 
2d 655—Oliver v. Andma, App., 17 
So 2d 742—Slamer Fomitore Oor- 
poratlon v. Gerami, App, 147 8a 
522—Peopla’s Fomitora Oa v. 
Harris App., 142 8a 872. 

11. Ala^—Jefferson Motors Oa v 
Wmiaxna, 150 So 255, 227 Ala. 422. 

la. Ala.—Jeffteaon Motors Oo v. 
WUliamSi supra. 

iSi witiTt. —Bmpire Sapamtor Ga v. 
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Maraball, 197 NW. 216, 152 Mina 
286 

14. La.—Paga ▼ Blmckbum, App., 
22 So 2d 748. 

U. LSd—Page V. Blackburn, supra 
Mew—Kelley v furlough. 120 
A. 841, 124 Me 449. 

17. Mlag—Colosaus Oo v. D. L. Fair 
Lumber Oo, 126 So 919, 161 Mlaa 
267 

Ui N.Y—Whitlock T. Buena 1 
EUt. 7JL 

19i Moir-Weetem Wheeled Scraper 
Oa V SpiteanfOky, 204 SW 24, 
199 MbJbpp 512 
56 GJr. p 586 note 49. 

SOL Mont—Bell v. Gxlmstad, 261 P. 
29t 22 MCnt 185—Tanoey v. 

Northern Pea B. Oo. 112 P. 522, 
42 Mont 24t 

Sven thoagli knyer Itas plead e d 
payment it has been held that where 
the •eller’B salt on a contract of sals 
la baaed on a failure on the part of 
the buyer to pay according to the 
terms of the contract and nonpay- 
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no set-off or credits,^^ is ordinarily on the seller 
W^ere payments by the buyer are applied by the 
seller to another account, the burden is on the seller 
to prove the propriety of such application Or¬ 
dinarily, where the seller has exercised an option 
io demand a cash payment, the burden is on him to 
^rove that he acted in good faith in so doing, in that 
die credit of the buyer was unsatisfactory Also, 
the seller has the burden of overcoming a presump¬ 
tion of payment ansing from a receipt given by him 
to the buyer ** 

e. Admissilnlity 

TTi* general rules applicable to the admissibility of 
evidence In civil actions are applicable to the admissi¬ 
bility of ividenca as to questions with respect to payment 
In actions Involving sales contracts. 

The general rules apphcable to the admissibility of 
evidence m avil actions are applicable to the ad¬ 
missibility of evidence as to questions with respect 
to payment m actions involving sales contracts.^ 
Thus, m such actions, evidence as to payment must 
be connected with the transaction in issue m order 
to be admissible,^^ and irrelevant^^ or immaterial^^ 
evidence ^uld be excluded. On the issue of pay¬ 
ment^ evidence as to the buyer's habit of pajong 
bills promptly,or as to whether the seller drew 
drafts on ffie buyer, where there is no offer to show 
such to be m disdiarge of the buyer’s obhgation,*^ 


has been held not admissible Also, evidence as to 
the retail price of certain items,as well as evi¬ 
dence that payment was made to the seller’s derk 
in other goods, the authonty of the clerk not being 
shown,has been held immaterial to the issue of 
pa>ment 

On the other hand, evidence that the goods were 
delivered m payment of a debt may, m a proper 
case, be admissible Also where determination of 
the amount of payment is to be by measurement, 
and the buyer dieses of the property, it has been 
held that the seller may offer evidence of the 
amount^^ Where payment is by check or draft, 
evidence is admissible as to whether the check was 
good,^^ and as to the condition of a bank which is 
to pay a draft,^^ or as to the choice of banks.^^ 
When goods have been delivered to the buyer by a 
third person from whom the sdler bought them, 
evidence that the buyer did not pay the third person 
has been held admissible,^^ but evidence as to pay¬ 
ments to a third person by the buyer has been held 
inadmissible in a smt against the buyer for goods 
dehvered to another.^^ 

As io credit. In a proper cas^ evidence of the 
buyer’s financial condition at the time of the sale 
may be admitted m order to show the improbability 
of giving credit to him,^<^ and evidence that credit 
was allowed on past sales may be competent to prove 


ment Is alleged, tbe burden Is on the 
seller to estabHsh su^ nonpos^ent. 
—Brsnton v Hin, 186 If W 847, 187 
lovB 1S5—Baldwin v Mioser, ISS N. 
W 195, 166 Iowa 410 
Wluare baper sssnmed sSlte^ 11a- 
batUes as pagmenl^ the burden Is on 
the seUer to prove that such obli¬ 
gations remain due and unpaid be¬ 
fore full reeovenr may be allowed.— 
People's Co-op Store Co v. Blegen, 
198 NW. 43S. 168 Minn. 16a 

81. Iowa.—Carlsten-WUllams Co v 
Marshall OU Co., 178 MW. 90^ 187 
Iowa sa 

aa Idaho —Bnierbecik v Shank Auto 
Co, 854 P lOSa 48 Idaho 780 

as. X7J3 —^BUdland Idnseed Products 
Ca V Charles R. Sargent Co., 
aCJLOhlo, 881 F. 704. 

as. liS^-Madlson Ziumber Co. v. 
MeCowan, Appl. 17S So 684. 

as. CaL—Feniholts Machinery Co 
T. Wilson, 6 PSd 678, 118 GU. 
App 678 

MJ—SSectrle Are Cutting St Weld¬ 
ing Oa y. Fiscal Aaaoctates, 187 
A. 914, 14 M.JMisc. 878, affirmed 
191 A. 841, 118 N.JJAW 188 

Bvidenos 

(1) la general.—lackey v Thom- 
aq, 184 8a 88^ 88 Als-App. 808, esr- 


tlorarl denied Bz parte Thomas, 184 
So 804, 888 Ala. 008 

(8) Mers ftaot that buyer showed 
that he had paid balance due on note 
evidencing hla indebtedneas for bal¬ 
ance of purohase price to third per¬ 
son, to whom the seller had nego¬ 
tiated note, did not preclude seller 
from submitting svidencs to show 
that, as a matter of fact, buyer had 
not fully extinguished obligstlon due 
him for pnrohass price—Oak Appli¬ 
ance Co V. Clayton, IslApp., 1 So Sd 
167. 

as. Minn.—Torinns v. Matthewa 81 
Minn. 99 

87. Ala.—lAdkey v. Thomaa^ 184 
So 868, 88 AlaApp 808, oertlorarl 
denied Ex parte Thomsj^ 184 8a 
864. 888 Ala. 602 

M J.—Bleotrlo Arc Cutting St Weld¬ 
ing Co V Fiscal Aaaooiates, 187 A. 
914, 14 MJMlsc. 878, affirmed 191 
A. 841,118 N.JJLaw 180. 

as. NJ—Saectrlo Arc Gutting 4b 
Welding Ca t. Fiscal Associates, 
supra 

as. Tex.—May ▼. Behrsnda^ Civ. 
App, 60 S.W. 418 

SOL T ex . — asst, etc., Texas Lumber 
Go V Barnwell, 14 8W. 788, 78 
Tex. 888. 


8L Ala—Dothan Grocery Co v. 

White, 69 So 998. 14 AloApp 406 
88. Mlch.^Bnrger v. Llmbach, 8 
MW 942, 48 Hldh. 108 
SSL Mo—Beatty v. Heath, App, 188 
&W 1108 

84. WVa—Furrow v. Bair, 100 SJD. 
606, 84 WVa 654. 

8B. Mont.—Jendresen v Hansen, 146 
P 478, 60 Mont. 816. 

8a Ark.— •sail V. Bowen-ddesby 
Milling Co, 800 6W. 412, 176 Ark. 
699. 

QU—^ R. Rice Co v. Hardeman- 
Hlng Co., 866 P. 108, 180 Old. 48 
87. OkL-^ R. Rice Co v. Barde- 
man-Elng Co, supra 
8& Iowa—Martin v Shannon, 70 
MW 780. 101 Iowa 620 
sa Ala—IKramer v Compton, 63 
So 851. 166 Ala 816 
4a Mich.—Julius King Optical Co 
V Treat, 40 MW. 918, 72 Mich. 699. 
Whace evldinoe Is oondlotlag as to 
whether oral sales contract was for 
cash or on credit, evidence as to the 
dnandal condition of the buyer at 
the time of the sale Is admissible as 
tending to show the probability or 
Improbability of credit having been 
given to hluL—Julius King Optical 
Co V. Traa^ 40 MW. 918, 78 MiUh. 
699 
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credit in the sale in question.^ So, also, evidence 
as to the instructions given to, and as to the au- 
thonty of, the seller’s agent may be competent evi¬ 
dence as to the amount of credit given by the seller 
to the buyer 

d. Weii^t aaid Suffideiiey 

The party having the burden of proving an leeue with 
reepeet to payment under a eontract of sale must prove 
It by a preponderance of the evidence 


The party having the burden of provmg* an issue 
with reject to pa3'ment under a contract of s^e 
must prove it by a preponderance of the evidence*^^ 
and this rule has been iq>phed with reject to the 
weight and suffiaency of the evidence necessary to 
show that the buyer was ready, willing, and able to 
pay,^^ that certain notes were given or received m 
pa3nnent,^s that certain checks were given m pay- 
ment,^^ or that a check given m payment constituted 


41. Maas.—West ▼ Platt, 127 Mass. 
S67—Tlbbotts V Sumner, 19 Pidk. 
166 

4a. Tt—Hardy v. Cheney, 42 TL 
417 

48. La.—Wted Distributors v Mb- 
Einley, App, 28 Sold 76S 

65 CJ P 627 note 87. 

Bvidenoe held — 

(1) In genersL 

Aric.—Sweteolt v Pelts^ 126 8 W2d 
468, 197 Ark. 876. 

La.—Oliver v Andrus, App, 17 So 2d 
748 

66 OJ p 627 note 87 [cL 

(2) To show payment. 

Cal—'Wailaoe v Crawford, 69 P2d 
486. 21 CaLApp2d 294—Sonthem 
California Music Co ▼ Labea, 288 
P 1098, 106 CslApp 266. 

La^—Commercial Securities Co v 
Mattlnaly, App, 26 So 2d 87—MU- 
Isr V Krouse. App» 177 So 472— 
Madison Lumber Co v. McGtowmn. 
App, 178 So 664—Tralna v Dorlg- 
naOi Appn 170 So. 726—Robert 
Bbynes Tarrant, Die., v Holden, 
141 So 100, 19 LaJkpp 698—Reed 
▼ Robbins, 140 So. 102, 19 LaApp 
264. 

Neb —Union Lumbar Co v. Mo- 
Lagghlln. 264 NW. 684^ 127 Neb 
10 

66 cur p 627 note 87 M 
(2) To show nonpayment. 

Iowa.—Burbh Mfa Co v MdSbe^ 2 
NW2d 98, 281 Iowa 790 
La.—Ginn v Olnni, App., 48 Sold 
666—Owens v Felder, .^p, 26 So 
2d 671—Scott V. Jone% App, 166 
So 49L 

66 CUT. p 627 note 87^ 

(4) To show that an overpaymsnt 
was not made.—Fsnt v Perllng; 48 
So 2d 71. 86 AlaApp 47L 

(6) To show that payment was not 
due. 

Khm.—Qutmann v BJImek, 188 NW. 
476, 116 Minn. 110 

Mo—Western States Portland Ce¬ 
ment Co V. Bmo6b 142 SW. 768, 
160 MoJLpp. 246 

(6) To show that demand was 
made for payment.—Anderson v. 
Ward, MoApp., 21 8W2d 886. 

(7) To show that a debt was to bs 
aoeepted as payment/—Vallsy Lum¬ 
ber Co v MeGUvery. 101 P. 94, 16 
Idaho 828 

(8) To show that payments had 
77CJ.8—66 


been credited.—Kitchen t. Powell, 
178 SW 824. 162 Ey 92. 

(9) To show that credit was given 
for goods returned to the sbller— 
Shepherd v Elfers, 120 NY.a 60 

(10) To show that payment of a 
note was payment. 

Ark.—Moore v Rea, 288 EW. 692. 
172 Ark. 1177. 

NY—Morse v Deyton, 147 N.YE 
68. 86 Mlae. 12 

(11) To show that the hnysr re¬ 
fused to pay drafts drawn on him.— 
Brigham City IFrait Growers* Aasoe. 
V G H. Zollmann Produce Co., Mo., 
220 SW. 9U. 

(12) To show that payment was 
not made In time.—Leopedd Desk Co 
V. Schwab 106 So 689, 169 La. 987 

(18) To show that goods were sold 
on consignment.—Johnston-UirewB 
Co V Smith, 181 SJE 86» 161 Ga. 882 

(1) In gsnarsl. 

CsL—Overland v. Davl% 122 P2d 
681, 60 OsLApp2d 607—Southern 
Pac. Milling Co V Billiwhack 
Stobk Farm. 122 PAd 660, 60 CaL 
App 2d 78—Oo-operativa Dairy¬ 
man's League v Lucerne Cream ft 
Butter Co., 62 P2d 882, 12 CsLApp 
2d 162. 

GtaL—ReUanoe FertUiaer Co v. Perry, 
11 SRL2d 708, 68 GteJkpp. 685. 
Le.—Thurston v. Mitchell, 196 So. 
681, 194 La. 1087—Oak Appliance 
Co. Y Clayton, App., 12 So td 280— 
Bvans v Bernard, Apik, 187 Sa 
SIL 

Mb—VTright V. Dodaon, App., 147 
SW2d 180. 

NAIL—Roberson ▼. Bondurani; 78 P. 

2d 821, 41 NM. 628. 

66 (U p 627 note 87 [d], M. 

(2) To show paymenL 

XT a—Defense Supplies Gorp. v Nor¬ 
walk Tire ft Rubber Co., DCNY., 
eiFSnpp 262 

La.—Oliver v Andrus, App., 17 So. 
2d 748—Singer Lomher C6 v 
Globe Indemnity Cou, App., 161 
Sa 827—Elamer Furniture Oor- 
pmition T. Gterami, App, 147 So 
622—Shreveport Mattress Ca v. J 
M. Ritter ft Son, 127 So 690, 18 La. 
App. 64^Runfalo v IVAgoatina 
181 Sa 208, 16 LaJLpp 804 
Wash.—Creditorb* Asa*n v. Fky, 87 
P8d 088, 179 Wash. 889 
66 eXJ P 627 note 87 [b]. 

1025 


(8) TO show that paymsnt was not 
dua—People v Traves, 164 NW. 
1S0> 188 Mich. 845. 

(4) To bhow that payment was by 
corporate stobk.—Ooddard v Stobk- 
ton. 187 P. 518, 68 Cola 290 

(6) To show that the seller waived 
the stlpnlation that payments be 
made at a specilled tima—Condley 
V Consolidated Lumber Col, 200 P. 
09, 63 GSaLApp 8. 

(8) To show that the buyer a g r e ed 
to pay a tax on the goods.-Wolklnd 
▼ R, eta. Cloak, eta. Go, 184 N.YE 
46a 

4A. GeL-Condley v. Consolidated 
Lumber Co^ 200 P. 69, 68 CsUkppb 

a 

66 GU p 627 note 90 
▼exy bUght evidence is Benesssiir 
to show buyer's readiness and abil¬ 
ity to pay balance of purchase money 
at time fixed for delivery of prop¬ 
erty as agreed.—Flnklea v Garrick, 
147 Sa 677, 26 AlaAppu 286. reversed 
on other grounds 147 So 680, 226 Ala. 

16 a 

4a Mbnt^—Gallaher v. Thellbar Re- 
altlea 18 P 2d 1101. 92 Mont. 42L 
Bvidenoe 

Ey.—Reynolds v Moody, 248 aw. 
26, 196 Ky 610. 

Mbnt.—Gallaher ▼ Thellbar Real¬ 
ties, 18 P8d 1101, 99 Mont. 421. 

4a La.—Soott V. Jones, App, 116 
So 49L 

66 OJ. p 687 note OA 
avUense heUl snflicien* 

(1) To show that oliebks Issued by 
purchaser and not credited to him 
were given as payment.—Scott v. 
Jonea supra 

(2) To show that bbeck anbee- 
QuenUy dibhonored for inanfllcient 
funds was intended to be payment. 
—Beers r. Martin, 190 P.2d 678, 20 
Wabh.2dL 

(8) To show that bhebks were not 
given in payment of goods in qjoee- 
tion but In payment of goods pur¬ 
chased at other times—Shreveport 
Mbttress Co v. J. M. Bitter ft Son, 
187 So 590, 18 LaApp 64. 
SvldeBM hbUI Insaflloleat 
(1) IngenwaL 

Ark.—at. Louib, eta, R. Go v Ber^ 
tig Store Go, 142 SW. 880, 101 
Ark. 61L 

Miss—Colossus Ca v. D. L. Fair 
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an absolute, rather than a oonditional, payment^^ 
Evidence showing that the sdler indulged the buy¬ 
er’s inabihly to pay, under a ca^ sale, for a short 
tune has been hdd not sufficient to show a sale on 
credit^s It has been hdd that the voluntary de- 
hvery of a dear certificate of title to a motor vehi- 
de the seller to the purchaser thereof may be 
some evidence of payment therefor 

§ 244. Questions of Law and Fact 

In accordance with general rules, questions with 
respect to payment In actions Involving sales contracts 
are fCr the Jury or for the court sitting without a Jury 
where there Is sufficient evidence to present a question 
of fact or where the evidence Is conflicting or different 
conclusions may reasonably be drawn therefrom, but, 
where the evidence Is Insufficient to present a question 
Of fact or where the evidence Is undisputed and of a 
character to admit of only one conclusion therefrom, the 
question Is one of law for the court to determine. 

In accordance with general rules, questions with 
respect to payment in actions involving sales con¬ 
tracts are for die jury or for the court sitting 
without a jury where there is suffident evidence to 
present a question of fact or where the evidence is 


conflictmg or different condusions may reasonably 
be drawn therefrom,60 and, as a rule, the question 
whether the buyer owes the seller for goods sold,^^ 
or whether payment has been made,^^ either m 
whole or m part,5* by a third person,*^ and the 
question whether there was unreasonable delay m 
making payment,<^S constitute questions of fact 
Also, whether a note was absolute or conditional 
payment,5< whether a check was received by the 
seller,^^ whether the buyer speafied the bank on 
which to draw a draft and was responsible for pay¬ 
ment after the bank’s default,^^ whether drafts on 
the buyer were presented for payment,^^ whether 
crediting by a bank of the seller’s account con¬ 
stituted payment,^^ and whether an assignment of 
money on deposit with a credit umon was accepted 
by the seller in full payment and settlement of the 
obligation,^^ usually constitute questions of fact 
The amount of the obligation, if it is m dispute,^* 
the weight and import of a receipt wntten by the 
seller,^^ what were the terms and conditions as to 
payment or credit,^^ whether there was an agree¬ 
ment modifying the terms of payment,*^ whether 


Lumber Ck>, 117 Sa SOO, 166 Ulau 
878 

(1) To oBtaUish tibat choeik was 
given for goods in question ratlier 
than for goods purchased at other 
times.—United Distributors v Mo- 
XUnler. lAJtpp., IS So.ld 761. 

47. JUs.—Jefferson ICotora Oo v 
Williams. 160 So 866, 237 Ala. 432 
Tteeelpt **psaA hr oheokP* and ex¬ 
press or implied acceptance of check 
la evidence of conditional payment, 
not absolute payment; for cash pur^ 
dhase.—Jefferson Motors Go. v Wil¬ 
liams, supra. 

4a Oa^-Flsnnery v. Harley. 4S 8JD. 
766. 117 Qa. 483. 

40. Par-ScottrSmlth Gadniae Oo v 
BaJesU. 70 A.2d 464, 160 PaJBnpsr 
116 

6a Ohio—Steel Materials Oorp v 
Stem. 77 KRSd 372. 82 Ohio App. 
89 

Pa.—Scott-Smlth Cadillac Ca v. 
RaJeaU. 70 A.2d 464, 166 Pa.Super. 
116 

MMsKlalttr of h ny ert hreaoli, un¬ 
der Uniform Sales Act. In fsiU^ to 
par for goods delivered In Install¬ 
ments usually is a question of fact. 
—Sonkan-Oalamha Oorp. v Alplm. 
202 NW. 46. 188 Neb 06—66 OJ. p 
628 note 84. 

51. Wash.—WMght v. Cdllina; 264 
P. 846. 148 Wash. 162 

sa Ohio—steel Materials Oorp v. 
Stem, 77 NB.2d 272. 82 Ohio App 
80 l 

Pa . - S cott-Smlth Cadillac Oa v. Bsr 


JeSki. 70 A.2d 464. 166 PaJSuper 
116 

56 CJT p 627 note 6. 

Wharthas hnyss fbilsd to pay on 
delSverr Is for tho Jury to decide 
where the evidence Is sufficient to 
present the question.—Bmeat Irvine, 
Inc. V Murphy. 226 F 1000. 77 Colo 
386 

6a NT—Coons v Sangulnetti. 86 
NTS 367. 90 AppDlv 616 
Tex —Newsom v Booth, GivJLpp.. 
140 8.W2d 469—Mullins v Auto 
Securities Oo. dv-App. 281 SW. 
257 

Whether saner aooepted rstnmed 
goods as part payment may. In a 
proper case, constitute a question of 
fact 

Ala.—Frank v Davis; 108 So 676. 
214 Ala. 601 

Miss—Colossus Co V D Xv Fair 
Lumbar Oo. 127 So SOO, 166 Mias 
878. 

64, NT—-Bloom v. Smith. 180 N 
TS. 896. 

6a Ul—-Peoria Grape Sugar Co v. 
Turney. 61 NBL 687, 176 HI. 681. 

sa MIcIl—OL anphere v AdUea; 188 
NW. 846. 220 Mich. 200 
Minn.—Bmpira Cream Separator Cb 
V MarahaJl, 197 NW 216, 158 
Minn. 226 

87. Man.—Hnnis-Bayard Petroleum 
Co V PlalnvUle MUl. etc., Oo, 286 
P 119, 118 Kan. 202 

6a OUW. It Bice Co. V. Bkrde- 
man-King Oo, 285 P. 102. 130 Okl 
48. 

sa Mdw—Penn Oil Co. v. Triangle 
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I Petroleum, etc., Co., Ill A. 482, 186 
Md. 669 

6a Kan.—Berg v. Citlsens* State 
Bank, 173 P 462, 127 S:an. 264 
KL Iowa.—KSlly V Sigismund. 6 N. 
W2d 864, 282 Iowa 1038 

oa S C.—Pheniz Fumiture Oo v 
Daggett 143 SB 220, 146 Sa 867. 
66 C J p 628 note 19 

aa Mich.—Paddock V Batdh, 184 
NW 990, 169 Midh. 96. 

84. Mlea.—Sanders v Leake, 180 So. 
489, 168 Miss 424 

Neb—James v Hogan, 47 NW2d 
847, 154 Neb 806. modified on other 
grounds 48 NWSd 756, 164 Nebw 
640 

NJ—Bmpire Rubber Mfg Co v. 

Morris, 72 A. 1009, 77 N JLaw 49a 
56 (XJ p 248 note IS 
What was aaetent or term of orad^ 
It may conatitate a question of fact 
under the evidence adduced. 

Minn.—Gutmann v msmtik, 188 N W. 

476. 116 Minn. 110 
NT—Zlmmem v Reinedka, 17 N 
Ta 72a 

A dJreotefi verdict on hasla of osSh 
sale has been held erroneous where 
there is nneontradieted evidence of a 
aale on credit—Zlmmem v Heinec- 
kd, supra. 

Whathar price ^**a'*d he fhlly peid 
only if buyer seUa goods for more 
than amount of part payment znade 
by him la question for Jury under 
sufficient evidence.—Joyce v. Sell, 64 
3B.2d 827. 238 N.a 686 

88 Maas.—Ollnes v Berry Box. eta, 
Co.. 148 NJL 844, 248 Mass. 6ia 
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cash payment was waived,** whether the ddivety 
by the seller was made under sudi circumstances 
as to constitute a waiver of default in payinent,^^ 
and whether there was a waiver of a stipulation for 
cancellation by the seller if payments were not made 
on may constitute questions of fact The 

question whether the buyer’s performance m the 
form of a tender was suffiaent,^^ as, for example, 
m a case where the agent of the seller agreed to 
call on the buyer, at the latter’s request, and collect 
on presentation of the bill of lading and inroice,^^ 
or where a certificate of deposit of a near-b^^ bank 
of unquestioned solvency was tendered,?^ has also 
been held a question of fact 

On the other hand, where the evidence is insuffi- 
aent to present a question of fact or where the 


evidence is undisputed and of a diaracter to admit 
of only one conclusion therefrom, the question is 
one of law for the court to detenmne,^^ as, for ex¬ 
ample, m a case where a wntten agreement admit¬ 
tedly covers the whole transaction, and the buyer 
pays mto court a sum sufficient by the terms of such 
wnnng A directed verdict in favor of the seller 
may be proper where the sales contract inhibits the 
seller’s agent from making an agreement with the 
buyer for an allowance of additional credit on the 
purchase price and the buyer sets up such an agree¬ 
ment as a defense to the action but no ratification 
of such agreement is shown.^^ Where the evidence 
sustains the buyer’s plea of payment, it has been 
held error for the judge to dismiss a suit for the 
balance of the purchase pnce due, as of nonsuit, in¬ 
stead of renderirg a final judgment in the acbon.^^ 


VI. OPEEATIOK ASD EFFEOT 

jl traxsfee of TITLB 


1. OsDXNsay Salb OK CoinxAcr OF Ssix 


§ 245. General Kules 

Qenerally speaking, whether or not title has passed 
to goods or personalty sold, and, If so, when, depend on 
the facts and oircumstanoee of each particular transac¬ 
tion. 


Generally speaking, whether or not title has 
passed to goods or personalty sold, and, if so, when, 
depend cm the facts and arcuxnstances of each par¬ 
ticular transaction.^^ Ordinarily the parties to the 


Miss —Bldward Thompson Co v. Vot, 
76 So. 686. 116 ICisa. 848 

68. —Dmm-Flato Oommlaslon 

Oo y Zeh. F Grider Oommlaaion 
Co, 66 6 W. 889, 166 Mo. 84. 

67. Or—Johnson v lankoveta, 110 
P 898, 57 Or 84, 89 Ii.BJL,NS, 
709 

65 C J p 688 note 86 

68. Pa.—Konesdale loe Oo ▼ liSke 
liOdore Impr. Co., 81 JL 806, 888 Pa. 
398 

66. ns—431xnmon8 ▼ Swan, Mass., 
48 act 68, 876 US 118, 48 UBM 
190 

66 dJ p 688 note 11. 

TOi. Ala^—-Teitch ▼ V B. Atkins Gro¬ 
cery, etc.. Go, 60 So 746, 6 AlaApp 
444 

71. US—Simmons t Swan, Mass, 
48 set 68, 876 US 118, 78 UkL 
190 

65 CJ p 688 note 18 

72. Ga.—Kina y Atlanta Oak Floor- 
Ina Co, 80 SaSd 646, 71 GaApp 
298—Stalvey v Vam Motors & Fi¬ 
nance Co, 198 SJ3L 687, 66 GaApp 
696. 

Mo—Hhckerman v. Glani^ App., 108 
SW.8d 604 

66 CJ p 688 not# SO 

Whetlier chock was g i ve n . In ehso- 

inte payment for purchase made on 


cash terms Is Question of law for the 
court where the evidence Is legally 
insuffleient to go to Jury—Jefferson 
Motors Co V. WllUsms, 150 So. 865, 
287 Ala. 488 

CoBStniofclon of agresmant of pen. 
tIeB as to method and manner of pay¬ 
ment la matter of law for court and 
not Queation for Jury—Drexel lee 
Cream Co v Armenall, 84 KJBLSd 851, 
808 lU App 430. 

78. Gel—De Haven v Kuhn, 871 P 
1058, 806 Cal 566 

7A Ga.—Groover v FVldk Co, 168 
S SL 018. 41 GaApp. 488 

78ii Ije.—T ralna v Dorlgnac; App, 
170 So 726 

76. Mich.—Winchester v Brown, 850 
N W 877, 264 Mich. 481 
Tex—Brown v Brown, Civ App., 80 
SW2d 1110, error refused. 
OOBduot after the tra ns a c ti on may 
Indicate whether a sale waa consum¬ 
mated or there was a mere condition¬ 
al deUvery of the property.—Fleming 
V Lincoln Truat Co.. 814 P 6, 184 
Wash. 817—42 OJ. p 766 note 78. 

Sals or dsUvery 

Whether tlUe to a motor vehlele 
by the sale or hy delivery is 
to be determined by the facta of each 
partlealar transaction.—Kentucky 
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Motor Car Co. v Darenkamp^ 178 S. 
W 634, 168 Ey 819 
Where b nye r toSfc over hnstoess 
under contract to purchase^ title ana 
poaseasion passed.—L. P. Courshon 
Co. V Brewer. 246 N.W 864, 216 Iowa 
886 

Wolght and snfflotansy of evUenoo 

(1) Fhridence held enffldent to 
show passage of title. 

USL—In re KeUett Aircraft Corp., IX 
CLPa., 84 FSnpp. 108, affirmed in 
part and reversed in part on other 
grounds, CA., 191 F2d 88L 
Mass—Morin v. Clark, 6 HJQLSd 880. 
896 Mass. 479 

Minn.—Freeman v Morris CCosL Oo.. 

241 NW 677, 186 Minn. 608 
Ohio—SchafStall v. Eiastboume Gar 
rage^ 80 XFL2d 671, 06 Ohio App. 
481. 

Wash.—Huseby v. KUgora 201 PSd 
148, 88 WaslLSd 179. 

(2) Evidence held sufficient to 
show that title did not pasa—Star 
Transfer Line v General Fbeporting 
Go., IS NW8d 217, 808 Mich. 86. cer¬ 
tiorari denied General Flxportlng Go. 
V Star Transfer Line, 65 S.Ct. 66. 
888 U S. 724, 80 L.Ed. 68L 

(8) Bvldence held Insnfficslent to 
show passage of title. 

Ala.—Spinks vFS.Fl. Forbes ft Sons 
Piano Oo., 88 SoAd 884, 847 Ala. 20. 
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sale or contract of sale may make whatever agree¬ 
ment th^ see fit as to when, and under what cir¬ 
cumstances, the title shall pass.^^ 

§ 246. —— Ihtentioii of Parties 

a. In general 
h. Ascertainment 


a. Xn General 

As s gensrsi rule, whether or not title to goods or 
pereonslty hse pseeed to the huysr, and, if so, when, 
depend primarily on the Intention of the parties. 

As between the parties,and where neither the 
statute of frauds^^ nor tiie n ghts of c reditggff are 
'involved, whether or not title to goods ofpersonalty 
'lias passim to the buyer,and, if so^ when,®*de- 


LiS.—Smith ▼. ITUgent, App. 18 So 2d 
859 

Mo—lAnkford ▼ Arnold, 88 8 W 2d 
996. 226 MO.APP. 844. 

(4) Bvidenee held sniflelent to 
show that title passed at time oon- 
tract was made^ 

Cel.—Breitensroas ▼ Theodore 
Eramm. Inoi, 98 P2d 870. 85 GaL 
App2d 68a 

Vtj—Granite Aooeptanoe Corp v. 
PSrgnanl. 71 A.2d 422, 116 VL 156 
(6) The fiact that, after action by 
aeller to recover from buyer the pnr- 
chase price of thorooehbred mare 
was filed, seller listed the mare for 
sale In catalog, was strong support¬ 
ing evidence that title to the mare 
had not passed to buyer, but It was 
not conclusive, where seller explained 
the advertisement by testifying that 
be hoped to find another buyer and 
thus avoid delay and expense In liti¬ 
gation.—Burfcet V. Glaypool, Ohio 
App.,89MJI>8d87i. 

97. US.—Dnrden v Kldhlgan State 
Xhdustries, CGLA-Uo., 86 FSd 960 
Xla^Wlnter Bhven Ftult Sales Cor¬ 
poration V. CL Ik Bundy & Sons, 
174 So. 726, 128 Fla. 824 
Indr^Ax V Schloot, 14 NB.2d 668, 
116 IndJtpp 866—Craig Brokerage 
Co. V Joseph A. Goddard Co., 176 
NEL2d 19, 92 IndJkpp. 28A 
65 GLJ. p 680 note 45 
VsvtieB to chattel sale may hiipoBs 
conditions which must be met before 
sale becomes finality—Taylor v 
IDrmen, 86 S.W2d 1088, 188 Ark. 828 

7S. US—Padflc Sfiec. By. Co v U 
DCCU, 71 FSupp 987, af¬ 
firmed, CJL, 172 F 2d 222. 

Axfc.—T^lor V. Brmen, 86 S.W’2d 
1088, 188 Ark. 828. 

55 aj. p 629 note 88. 

TBu Wla—Boberts t. HeWatty, 102 
MW 18, 128 WIs. 698—State v. 
Wharton, 94 N.W. 869, 117 Wia 
558. 

MoncompUance with statute of frauds 
as prevMitlng passage of title see 
Frauds. Statute of 5 281. 

80l Wla—Boberts ▼ McWatty, 102 
MW. 18, 128 WIs. 698. 

66CJ. p629note40 

SL US.—Winter v ICmsr, C.A.TrsTi., 
188 F 2d 151—Anderson v. Mercado, 
aCLAPuerto BloOb 168 F2d 808, 
oertlorszl denied Mercado v. An- 
demon. 68 S.Ct 220, 882 US. 887, 
92 UBSd. 410. 


Ark.—Taylor v. Brmsn, 85 SW2d 
1088, 188 Ark. 828 

CaL—Bedell v Maahbnm, 197 P2d 
98, 87 CalApp2d 417—Grange Co. 
V MoCshe, 80 P2d 185, 28 Cal App. 
2d 597 

Iowa.—Oownio v Iiocal Board of Bo- 
vlow In and for City of Bee Moines, 
16 MW8d 592, 235 Iowa 818— 
Budy-Pabrlok Seed Co v Boseman, 
IS MW 2d 247, 284 Iowa 597 
BAn.—dCennody v Glen Cove Mut. 

Ins. Co. 118 P2d 591, 164 ESn. 827 
Mo—J. Wallworth*s Sons v. Daniel 
IL Cummings Co, 194 A. 890, 186 
Me. 267. 

Maes.—Morin v GlsrA 8 MJLSd 880, 
298 Man 479 

MD—Eopald BIlea Co v. Mnndan 
Creamery A Prodnee Co., 87 M W2d 
268, 78 MJ> 608. 

Ohio —Honkin-Ccmkey Const Co v 
I Davis, 2 Ohio Supp IIL 
OU—Oospus Juzls oited la Kent v 
WHght 176 P2d 802, 804. 198 OkL 
108—Gospns jBtis cited la Stsnd- 
ISh Pipe Line Co. v Oklahoma 
County Bxdse Board, 141 P 2d 281, 
284,198 OkL ISO 

Wash.—Wilson Motor Co v Lamping 
Motors 78 PSd 659, 194 Wash. 416 
55 OJ P 529 nots 41—48 CJ p 765 
note 69 

AppreprlatUm. of goods to oontraot 
of sale doee not by Itself effect trans- 
I for of title thereto, but whether title 
passes depends on parties* intention. 
—Keegan v Leniieb 185 PSd 717, 171 
Or. 194 

She essMLtlal thing in psaeing of 
title to pereonelty is that buyer and 
seller Intend that title Shall pass, 
and not what induced them to have 
fwt-nt ion. 

lowa^Whlte V Pike, 88 MW8d 781, 
240 Iowa 698. 

Keb—Snyder v Lincoln, 85 MW 2d 
488. 169 Meb 581—Farr v Helfrlch, 
189 N.W 881, 108 Keb 801. 

under uniform Sales Act 
US—The Bverosa, CGLAJELL, 98 F. 
2d 788 

Wlurt Shall o onst it ate transfer of 
tUde ordinarily depends on intention 
of parties.—Standlsh Pips Line Co v. 
OUehoma County Bxdse Board, 141 
P id 881,198 OkL ISO 

Where subjeot matter is or has be. 
eome speAfiiA the Question whether 
title passes becomss wholly a mat* 
ter of the mutual Intention of the 
pertlea. 


U S —Triplett Lumber Ca v Purcell, 
CA-Ta.. 186 F 2d 848. 
vn. —Bails ft Meyers liumbsr Co v. 
Hubbard, 98 BM 764, 128 Ya. 481 

88. US—Barde Steel Produots Cor¬ 
poration V Commleeloner of Inters 
nal Bevenue, aCLA., 40 F2d 412, 
414, certiorari denied Barde Steel 
Products Corporation v Burnet, 61 
set 20. 282 Ue 852, 75 L.Bld. 756 
—Pacific Saec. By Co V U S, f> C 
Cal, 71 FSnpp 987, affirmed. CA., 
172 F2d 222-JThe Fred BL HAsler, 
DCMY. 56 F2d 889—MaehvUle 
Industrial Corporation v. U S, 71 
CtCL 406 

Cal—Goldberg v Southwestern Met¬ 
als Corp, 208 P 2d 76, 92 Cal App 2d 
819—Southern Pa& Co. v SyioMii- 
Mlchaels Co, 147 P2d 898, 68 GU. 
App 2d 767 

md—Ax V Schloot 84 M&2d 868, 
116 IndApp 888 

lowsw—Cownis V Local Board of Be- 
vlsw In and for City of Des Moines, 
18 MW8d 692, 286 lOwa 218 
Ean.—Wing v Mid-Continent Seeds, 
286 P2d 78, 170 BAn. 242. 
Mass^Roaen v Garston, 66 MJS2d 
29, 219 Maas. 290 

MldL^—J B Simpson, Ina, v (yEDara, 
268 MW. 809, 877 Mich. 66 
lOnn.—Louis F Dow Co v Bittner, 
244 MW 666, 187 Minn. 148 
MH.—U S Fidelity ft Guaranty Co 
V Minault 72 A.2d 181, 96 MJEL 
168. 

MY—Donner ▼ Aaaoolated Laoe 
Corp, 102 MYS8d 765, 277 App 
Dlv 697, affirmed 108 NJD8d 840, 
808 MY 719—MltcheU v Gilmour, 
9 MYS8d 45, 256 AppJMv 892 
Pa^—BSveredy Mach. Co. v HaSle 
Maid Bakers, 6 A8d 605, 884 Pa. 
552—Pennsylvania Oo. for Ingar- 
ancs on Lives and Granting Annul- 
tlss V. Philadelphia BOeotrio Co., 200 
A. 18, 881 Pa. 186 

Tex.—Cities Servloe OU C6 v Heff- 
Ington, dvApp., 108 SW2d 884— 
BM Meher, Inc., v Morris;, ClvApp, 
67 SW8d 840 

Utah.—^Unlon Portland Cement Go v. 
State Tex Commission, 170 P2d 
164, 110 Utah 185, modified on oth¬ 
er grounds on rehearing; 178 P2d 
879. 110 Utah 168 
55 OJ p 629 note 42. 

Time of tranafer of title on sale* 

At auction sea Auctlona and Ano- 
tionaera 8 8 a. 

Of toga or lumber aee Logs and 
I Logging 188 au 
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p end primarily_on the-intent i oii of matii- 

fimm nf frann action^ ^ Of ifa ejpak- 
ing of the ba rgain.^* In determining whether title 
lias passed to goods, possession is not the true 
cntenon,^^ and, where the parties so intend, title 
may pass to the buyer although possession remains 
W1& the seller.^* 

The proposition asserted in some jurisdicbons 
that, regardless of the mtenbon of the parties, title 
does not pass until the subject matter of the contract 
has been identified has been held to be the only rule 
bearing on the transfer of title under a contract of 


§ 246 

sale whidi is independent of the intention of the 
parties 

b. Ascertafnmfflit 

The language and terma of the eontraot of sale are 
to be coneldered in determining the Intention of the par¬ 
ties as to the passage of title and the time thereof. 

The language and terms of the contract of sale 
are to be considered in detenmmng the mtention of 
the parties as to the passage of title and the time 
thereof,^^ and where the language of the agree¬ 
ment dearly and uneqmvocally manifests such in¬ 
tention, It will controLS^ Where, however, the in- 


SALEa 


n Is StaOBMBtaaT that tha time when 
title passes Is a matter of Intention 
between the parties, 
un—Goodyear Tire A Bobber Co 
Y. Northern Assnr. Co., aCJLNT.. 
92 F Sd 70 

Wis.—Delaney y Globe ShlpboUdinar 
Co, 184 NW 696. 176 Wla. 187. 
Xatont of parties held oontmUBF 
Kan—Kennedy y Glen CoYe Mnt. 

Ins. Co, 118 P2d 691, 154 Kin. 827. 
Tea.—Brown y Brown, GivApp., 80 
SW2d 1110, error refosed. 
trader *»***•**»**" law and mdfoan 
Sales doC^ title to goods sold passes 
when parties to sale contract so in¬ 
tend.—Price Y Bd. Banin * Co., 48 
NJn.2d 128, 71 Ohio App ISO. 

nessese nf iiiSA 

(1) Whether title passed immedi¬ 
ately on the making of the contract 
of sale depends on the intention of 
the parties.—Idaho Products Co y. 
Bales. 214 P 206, 86 Idaho 800—65 a 
J. p 629 note 42 [f] 

(2) If parties Intend title to pass 
Immediately, such intention will goY^ 
em notwithstanding the busrer glYsa 
a cheOk or draft for purchase price 
Cal—Grange Co y HcCabOb 80 P2d 

186, 26 CaUkpptd 697 
Iowa.—Crescent Chevrolet Ca y. 
Ijewls, 800 N W. 260. 280 Iowa 1074 

(8) In partieular cases it has been 
held that the Intention of the parties 
was to pass title Immediately or at 
the time of the transaction. 

Minn.—Radloff y Bragmug, 7 N.W 2d 
491, 214 Minn. 180 

Wls —Mahar y mhlein, 8 N.W.2d 688, 
240 Wis 469 

66 CJr. p 629 note 42 [f] <8). 

Bale of speodbBe or asesrtsiiisd goods 
(1) Where there is a contract to 
sell spedflo or asoertalned goods, the 
property in them Is transferred to 
the buyer at such time as the parties 
to the oontraot intended it to be 
transferred. 

U —In re Globe Varnish Co., CLCLA. 
HI, 114 F2d 916, certiorari denied 
Nudelman Y. Globe Varnish Go. 61 

set. 621 , 812 Ua 690, 86 LJBO. 
1126—Shillinglaw v a £ B.. aCLA. 
6, 99 F 2d 87, cerUorarl denied 69 


set 484. 806 US 626. 88 lOSd. 
1086 

N C.—Wlnbome y McMahan, 178 8JE. 
278, 206 K.G. SO—Teague y. Howard 
Grocery Store. 95 SJBL 178, 176 
Na 196 

66 CUT p 629 note 42 tel a) 

(2) The role is the same under 
the Uniform Sales Act or similar 
statutory enactments 
Ala.—H^tt Y Beyndda^ 17 Sold 
418. 246 Ala. 411. 

Cal—Capitain y. L, A. W^obUng 
Co.. 288 P2d 544—Woodbine y. 
Van Horn. 178 P2d 17, 29 Cal 2d 
96—Aiello Y SliSkoYlbh, 168 P2d 
768, 72 OsUkppSd 89-^ead y 
Specimen HUl Mining Co, 186 P. 
2d 450, 62 GalAppM 475-^lia 
V Western BTuit Growers. Inc., 118 
P2d 267, 44 CaUlppSd 886. 
Wash.—Gillingham y. Phelps. 119 P. 

2d 914, 11 Wash.2d 492 
66 CJ p 629 note 42 M (8)- 
(8) Statutory rule hdd Inapplicsp 
bla—John Hancock 3fnt. Life Bis. 
Go Y Lewis Bealty ft IhYestment 
Corporation, 28 F2d 672, 178 Wash. 
444. 

88, Idwa.—Madden y. mdridge. 280 
NW 871, 810 Iowa 988. 

Ma—J Wallworth*a Sons y Daniel 
SL Cummings Oo, 194 A. 890, 186 
Me. 267. 

8ft Masa—Foster t. Bopea. Ill 
Mass. 10 

88. Ind.—Craig Brokerage Go. y 
Joaeidi A. Goddard Go, 176 NSL8d 
19. 92 mdJkpp. 284. 

88, Fla.—Gregg Maxoy, Inc., y. 

Bateman, 171 So 811, 186 Fla. 747. 
Masa—Morin y. darli^ 6 NJL2d 880, 
296 Masa 479. 

87. Va^miiS, etOL, Lumber Go. y. 
Hubbard, 96 SSL 764, 128 Va 48L 

Necessity of identifying subject mat¬ 
ter generally see infra i 868 a 

88, US—Shillinglaw y. CL L B.. C. 
CJL. 99 F.8d 87, osrtloiarl denied 
69 act 484, 806 UJ9. 686, 88 LBSd. 
1086—The Fred SL EEasler, DON 
T, 66 F.2d 889—Barde Steel Prod- 
uota Corporation y. Commissioner 
of Internal Bevenue, GLGJL. 40 F 8d 
412, certiorari denied Barde Steel 
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Prodnets Corporation y Bnmot, 61 
set 89. 888 U& 868, 76 L.Bd. 
756—Padflo snea By Co y U. S., 
uaCaL. 71 FSnpp 987, affllrfned, 
CJL, 178 F8d 888—WUson y Bnoh- 
enau, DCCaL, 48 FSnpp. 279— 
Nashvillo Industrial Corporation y. 
U. S., 71 CtCl 408 
Cal—Grange Go. y. McCaha SO P.2d 
128, 26 CaLApp 2d 697 
ind. 1 —Craig Brokerage Ca y. Joseph 
A. Goddard Go, 176 NJflL Ift 82 Bid. 
App 224. 

Mich.—J & Simpsoa Inc., y. 0*Bsra 
268 N.W 809, 877 Mich. 66 
N T.—Donner y. Associated Lace 
Corp, 103 N.TS.2d 766, 877 App. 
DIy 697, affirmed 108 NJBL8d 840, 
808 NT 719 

Ohio—Hunkln-Conkey Const Ca t. 

Davis, 2 Ohio Supp. IIL 
Tex.-^hties Servloe OH Ca t. Hef- 
flngtoa dYJlppw, 108 S.W2d 884 
66 OJ p 680 note 48 
Xatent Is dsteendnsd front wordlag 
of oontraot wlisthsr it is written or 
ors L O o w nie v Local Board of Be- 
Yiew In and for City of Des ICoinea, 
16 N W.8d 698, 886 Iowa 818. 

"fmm, sold and oonvegT 
The use in sales oontraot of words 
'*8ells. sold and oonvep** Indicates 
that parties Intend property in goods 
to pass, but their p r e sen ce in agree¬ 
ment is not necessarily dstsrmlnsttYS 
of question as to whether pertiea In- 
tended a aalew—Woodbine t. Van 
Horn, 178 PJd 17, 84, 89 CUM 98. 

She words "ffiave lUa day scU” 
as used in a contract of sale are not 
oondusiYe as to Intsntion to pass 
title, since they are ftequenfly used 
in contracts which srs executory 
salea rather than completed salea^ 
Budy^Patrlbk Seed Go v. Boaeman, 
18 N.WSd 847, 849. 884 lOwa 697. 

89. Tax.—OEOngv Whatley, CSvJkpp., 
886 S.Wld 186 
66 CLJ. p 680 note 49. 

Sauer's uncommunlcated thooidits 
that hs did not undertake delivery to 
buyer, that he regarded goods as 
buyer’s property on shipment and 
that hs eoBsidared himself entitled to 
pcioft could not affect legal signifl- 
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tention is not dearly manifested, as frequently 
happens,it must be ascertained by a!ppl>ing the 
general rules of construction,^^ considering not only 
the language of the agreement, but also the subject 
matter of th e co ntract,^* Ijm use for which ^ was 
intended,•• the acts, conduct,*^ and dedarations^s 


of the parties, the usages of trade,*® and the sur¬ 
rounding arcumstances 

Evtdenci. The general rules of evidence in 
civil actions, such as the rules rdatmg to the burden 
of proof,*® admissibility,** and weight and suffi- 
aency^ of the evidence usually apply with reject to 


cance of sales transaction, sinee^ In 
order to accomplish that result. It 
must be shown that there was some 
mutual understanding on the subject 
or somethlniT from which such under^ 
standing might reasonably be In¬ 
ferred.—Donner v. Associated Lace 
Corp, 103 XTSSd 755. 277 AppDiv 
697, afflrmed 108 XR2d 840. 808 N 
T. 719 

Wlr i iieit offer and aooeptaaue 
Where sale Is made by written of¬ 
fer end an acceptance in writing, 
the intentton of the parties as to 
when title shall pass la to be gath¬ 
ered from those wrltlngB, and those 
alone, in the absence of any ambi¬ 
guity therein.—Ayako sakamu ▼ 
ZeUerbach Paper Co., 77 P 2d 818, 
85 Oal App 2d 809 

90m Or—Wadhama v. Balfour, 81 P 
642, 82 Or 813 

ei. Gal—^People v. Seymour, 128 P 
2d 726, 54 CalJlpp 2d 366 
66 <XJ. p 680 note 50 
OoBstmofeloa by parties 
In seeking intention, operative oon- 
stmctlon placed on transaction by 
parties is entitled to great weight,— 
Winter v. smier, CJLgaa,, 188 F.2d 
151. 

Oral oonSraet 

Intention of parties to onl oontract 
Should be detennined from their deo- 
larationa and conduct and the sur¬ 
rounding drcuTn stances. —Need v 
Specimen Hill Mining Co., 126 P2d 
450, 62 CalJLpp 2d 476 
Statutory deffnltioas of luteutiou 
must be applied.—Wilson v Buche- 
nau, DCCal. 48 FSupp 872. 
Obiform Act 

(1) Under the Uniform Seles Act 
fbr the purpose of ascertaining the 
intention of the parties, regard shall 
be had for the terms of the con¬ 
tract the oonduet of the parties, the 
usages of the trade, and the clroum- 
atances of case 

Ala.—Hyatt v Reynolds* 17 So 2d 
418, 846 Ala. 411 

Axis.—Guerin v. Higgins, 818 P.8d 
870, 70 Aria. 219 

Cat—Oapitain v. I*. A. Wrecking Co, 
288 P8d 644—Woodbine ▼. Van 
Horn, 178 P2d 17. 29 Cal 2d 95 
—Aiello V SUskovlcli. 168 P2d 768, 
72 CaLApp 2d 38—TlUis v. Western 
Fruit Growers, Inc., 118 P.2d 267, 
44 GalApp 2d 826 

IXCl-HSeoor v. Charles HL Tompkins 
Co., HunApp, 46 A.2d 117 
(2> Su^ rules are dedixatory of 
the common law. 


Ala.—Hvatt ▼ Reynolds, 17 So 2d 
418, 245 Ala. 411 

Ohio —Herring Hall Marvin Safe Co 

V Evatt 16 Ohio Sapp 187 

92m WVa—Furrow v Bair, 100 SAL 
606, 84 WVa. 664 
66 G.J p 680 note 62 
98. WVa—R. H. Thomas Co v 
Lewla 90 SB. 816, 79 WVa 188 
94L US—Goodyear Tire & Rubber 
Co V Northern Assur Go.. CLCA. 
NT.. 92 F8d ?0-^e FMd B Hos¬ 
ier. DCLKT, 66 F2d 889—Barde 
Steel Products Corporation v Gom- 
mieaioner of Internal Revenue, C.G. 
A., 40 F2d 412, certiorari denied 
Barde Steel Products Corporation 

V Burnet 51 SCt 30, 282 U.& 868, 
76 Ii.Bd. 766—(Pacific Elec. Ry Co 

V U S., DCCal, 71 FSupp 9S7, 
affirmed, QJl, 172 F2d 123—WUson 

V Buchenao, DCLCal, 43 FSupp 
273. 

Osl—Woodbine v. Van Hom, 178 P 
2d 17, 29 Gal 2d 96 
Iowa—Gownie v Local Board of Re¬ 
view In and for City of Des Moines, 
16 NW2d 692, 286 Iowa 818—Ru- 
dy-Patrick Seed Co v Roseman, 
18 NWSd 847, 284 Iowa 697 
Ma—^ Wallworth's Sons v Daniel 
SL Cummings Co., 194 A. 980, 186 
Ma 267 

Mich.—Burton v Rex Oil & Gas Co., 
86 NW2d 781, 824 Mich. 426 
NH^U S FideUty & Guaranty Co 

V Minanlt 72 A.2d 161, 96 NH. 
168 

NY—Relehel v Standard Bice Co, 
171 NAL 916, 254 NT 86 
Ohio—Hunkln-Conlcey Const Co. v 
Davla 2 Ohio SupPb 111. 

66 OJ p 621 note 6A 
96. Ind.—Oralg Brokerage Co v 
Joseph A. Goddard Co, 176 NB. 
19, 92 IndJLpp 284 
iMa—J Wallworth's Sons v DanlOl 
I BL Cummings Co., 194 A. 980, 186 
Ha 267 

66 aj p 681 note 66. 

88 L US— Paclfle Mea Ry Go. v 
U. a. DCCal, 71 FSupp 987, af¬ 
firmed, 172 F 2d 122 
Ohio—Hunkln-Conkey Const Ca v 
Davla 2 Ohio Supp 111. 

Or.—Pulkrabek v Bankers' Hortg 
Corp., 228 P. 847, 116 Or. 879 

917. Ua—ShlUinglawv aLR.,CLC 
A.6, 99 F2d 87, oertloraTl denied 
69 set 484, 806 Ua 686, 88 L.Ed. 
1086—The Fred E. Haaler. DON 
T., 66 F.2d 889—flPacifio Elea Ry 
Go V. U S., DCObI, 71 FSupp 
987, affirmed, CJt. 172 F2d 122. 


Ind.—Craig Brokerage Go v Joseph 
A. Goddard Co, 176 NB. 19, 92 md. 
App 284 

Iowa—Cownle v. Local Board of Re¬ 
view in and for City of Des Hoinea 
16 NW2d 698. 286 Iowa 818 
Me—J Wallworth's Sons v Daniel 
B Cummings Co, 194 A. 890, 185 
Ha 267 

Mich.—J B. Simpaoa lua, ▼ O'Hara 
268 NW 809, 277 MKdL 66 
NH.—U S Fidelity A Guaranty Oo 
V Minanlt. 72 A.2d 161, 90 NH 
168 

NT—Donner r Associ a ted Lace 
Corp, 102 NTS 2d 766, 277 App 
Div 697, affirmed 108 NALOd 840, 
80S NT 719 

Tex.—Cities Service Oil Oo ▼ Hefl- 
Ington, dvApp, 108 S W 8d 884 
Wash—Wilson Motor Co v Lamp¬ 
ing Motora 78 P8d 660. 194 Wash 
416 

56 C J p 681 note 67 

Facts sad oiromastaaiiss psoaiisr to 

each ease 

Okl—Kent v WHght 176 P2d 802. 
* 198 OkL 108 

98;, FloatLous ebsmofesr of sale 
When a colorable sale of a motor 
vehKde has been mada the burden is 
on one alleging that It was fictitious 
and not meant to convey title to 
prove the allegation—Russell v 
ainton Mbtor Co, 146 aW. 629, 147 
Tena. 67 

99 Stateauats of the parties tend¬ 
ing to show whether title had passed 
are admissible as bearing on their 
real intention.—Olds Motor Works v 
Churchill, Tex.GivApp, 175 aW 786 
—42 OJ p 786 note 7L 

L PsrOhase order sad regnest for 
Uds 

Where action to recover balance 
I due under oontract for sale of terra 
I cotta pipe was presented parUy by 
written stipulation and partly by oral 
and documentary evidence^ a pur¬ 
chase order and reauest for bids 
which were In evidence could be con¬ 
sidered together by trial judge to ex¬ 
plain or supplement and to evaluate 
the evidence as to passing of title— 
Secor V. Charles H. Tompkins Co, 
D.aMuiLApPn 46 A.2d 117. 
ffltls to autoamblle 
Whether sU coats of maintaining 
automobile used by representative of 
automobile sales corporation were 
paid by corporation or by representa¬ 
tive was not controlling in determin¬ 
ing whether title had passed to rep¬ 
resentative, where antomobUe in- 
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the intent of the parties as to passag^e of tide. 
While certain rules with respect to when tide passes, 
based on the performance or nonperformance of cer¬ 
tain acts, or die existence or nonexistence of certam 
facts and arcumstances, have been laid down m 
deasions^ and statutes,^ and such rules obtain in 
the absence of a showing of an intention contrary 
thereto,^ or where the actual intention of the parties 
cannot be ascertained from the contract itself or the 
conduct of the parties, usages of trade, or the facts | 
and circumstances of the case,^ nevertheless such 
rules are merely rules of evidence or presumption to 
aid in ascertaining the intention of the parties,< 
and they are not conclusive,^ but are subordinate to 
the intention of the parties,^ and will not control 
if, without them, the mtention of the contracting 
parties can be ascertained* or an intention contrary 
thereto appears.^* 

The f^ diat one party to a contract of sale takes 
out or pays for insurance on the properly,^^ or that 
the contract provides that he shall do so,^* tends 
to diow an intent or understandmg that tide shall 
be in that party, and, m connection with other mat¬ 


ters, may be conclusive,^* but, standing alone, it is 
not controlhngi^ 

Province of court and jury The question of in¬ 
tent as to the passage of tide may be either a ques¬ 
tion for the jury or the court, depending on the 
circumstances.!* The intent of the parties as to die 
passage of tide is a question of fact for the jury 
or court sitting without a jury ivhere it is not clearly 
t manifested or expressed and must be determined 
from inconclusive or conflicting evidence of facts 
and circumstances,!* but it is a question of ^aw for 
the court where it is dearly mamfested by t!.e 
terms of the contract or attendant arcumstances 
whidi are admitted, agreed on, or not di^ted,!^ 
or as to whidi there is no material conflict m the 
evidence.!* 

§ 247. -Executory, Conditiona], Com- 

jfleted, or Executed Contract 

Ordinarily under a completad or axaciitad contract 
of aalo the property In the goode paaeee at once from 
the eeller to the buyer Under an executory contract 
of Bale title doee not paae to the buyer aa against the 


voice and note tended to establish 
sale of antomobile, sale could be neg^ 
atlved only by direct testimony that 
it was mutual intention of parties 
that title Should not pass—In re 
Winner, BCKY, SO FSupp 760 
■vldenoe hdld suttolen* to show iau 
medfate transfear of paoperty 
Calw—Aiello v SlUkovl<di, 108 PSd 
768, 78 0alAppSdS9 
2. Or.—Wadhams v Balfour, 61 P 
S4S. 8S Or. sis. 

WtiL—State V. 'Wharton, 94 NW 
S69, 117 Wls. 668 

S. Ohio—HunUn-COnkey Const. Oo 
V. Davis, S Ohio Supp 111. 
tralfonn Sales Aol 
The Dhiform Seles Act prescribes 
certain rules for determining the in- 
tmitlon of the parties^ unless a diflSrw 
ent Intention appears. 

Cal.—Breitengroea v Theodore 
Emmm, Ina, 90 P2d 870, S6 Gal 
AppSd 689 

BUnn— liOuis F. Dow Oo v Bittner, 
244 NW 660, 187 Iflnn. 14S 

4. —Barton v Trumbull, 198 
NW 186, 286 Mich. 086 

56 aj p 631 note 61. 

5. Or—Pulkrabek v Bankers’ 
Mortg. Ck>rp, 238 P. 847, 116 Or 
879 

66 CJ* p 681 note 62 
Q. Key. Oaeelnelll v Hhmphrey 
Supply Co, 188 P. 628, 48 Nev. 808 
56 C J. p 681 note 68 

7. Wls.—Boberts v McWatty, 108 
NW 18, 128 Wls. 698 

66 C J p 581 note 64. 

8 . STTw—Wenger v. Fropper Silk 


Hosiery Mms, 148 KJD. 808, 289 
NT 199 

Or—Northwest Auto Co v. Beo Mo- 
torosr Oo., 267 P. 10, 121 Or. 668 

9. WoMtL —Tekima Sash , etc., Co v 
Kbpp, 249 P. 788, 140 Wash. 420 
la Ohio—Betar v Trumbull Dum¬ 
ber Oo, 148 NBL 668, 110 Ohio St. 
208 

65 CLJ. p 681 note 87. 

11. Fa.—Collins V. Oliver, 149 A. 
847, 299 Fa. 872 

66 C J p 681 note 68 

IS. Idaho—Idaho Prodnota 06 v 
Bales, 214 P. 206, 86 Idaho 800 
66 CJr. p 681 note 59. 

18. Tex.—Christian v. Moores Civ 
App, 862 SW Ills. 

Kan.—Stewart v ECennlngaen 
GProduce Go.. 139 P 181, 88 Han. 
621, 60 D.IUL.NS, 111, Aun.Cas 
1914B 701. 

Wis—Linw V Mlttelatadt, 42 N.W 
2d 604, 267 Wls. 70 
AgseenMBS by tSdrd pers o n la not 
conclusive—Gapitaln v I#. A. Wrtctkr 
Ing Go.. Cal, 222 P2d 644 
IB. Iowa.—Budy-Fatridc Seed Co. v 
Bosemaa, IS NWSd 247, 284 Iowa 
697 

le. Ala.—Corpus Jteis cited in 
Hyatt V. Beynolda, 17 So 2d 413. 
416, 246 Ala. 411 

lowa^—Rudy-PatriA Seed Oo. v 
Boeeman, IS N.W2d 247, 224 Iowa 
697 

Ean.—Wing v Mid-Continent Seeds, 
285 P 2d 78, 170 Kan. 248. 

Ohio—Price v. Bd. Baum & Oo.. 4b 
i N.B.2d 128, 71 Ohio App 160. 

1031 


OU—Corpus ffnrla cited In Kent v 
-Wright. 176 P2d 802. 804, 198 Okl 
108 

Or—KlingbaOk v Mendlola, 6 P2d 
287, 188 Or 3S4 

Tex.—CocEpns JwbU dted in Bd Mah¬ 
er, mo, V Morris, CivApp, 67 S 
W 2d 840, 841 

Wash.—Omingham v. Phelpa^ 118 P 
2d 914, 11 Wash.Sd 492. 

65 G.J. p 681 note 72 
Where eontraot is silent as to when 
title to a crop of fruit paesea tha 
question Is one of fact.—Aiello v 
Sllskovlcli, 168 P 2d 768, 72 GaLApp 
Sd 89 

under eectlon of wnifbnn Sales Aot 
providing for transfer of property 
in speciflo or ascertained goods at 
such time aa parties to contract in¬ 
tend, intention la a question of fact. 
—U. S. Fidelity 8b Ghiaranty Oo v 
Minault, 72 A.2d 111, 98 NJBL 168— 
Employes UabUity Assur. Corp. v 
Sweatt 67 A.2d 167. 95 NJS, 81— 
Sandford v. Nickerson, IS A.2d 728. 
91 nh: 71. 

Bvldeaoe held BnjBcIsnt for Jury 
Or—Klingback v Mendiols, 6 F8d 
287. 188 Or 884. 

17. Idaho—Peterson v. Universal 
Automobile Ins Co., 20 P.2d 1016, 
68 Idaho 11 

Iowa.—Rudy-Patrlck Seed Ool v 
Boeeman. 18 N.W 2d 847, 284 Iowa 
697 

56 aJ. p 588 note 78. 

IS, Iowa.—Rudy-FatrICk Seed Co v 
Boeeman, supra—Sempel v. North¬ 
ern Hardwood Lumber Oo^ 121 N 
W. 82. 142 Iowa 686. 
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teller or pereone claiming gnder him at long at the 
contract remains executory. 

Ordisanly under a completed or executed con¬ 
tract of sale the property in the goods passes at once 
from the seller to the bi^er,^^ at the place where the 
contract becomes complete.^® Conversely, m order to 
pass the tide to goods as agamst the seller or those 
claiming under him, there must be a valid exist¬ 
ing and completed contract of sale^^ Under an 
executory contract of sale tide does not pass to the 
buyer as against the seller or persons daiming un¬ 
der him^^ as long as the contract remains executo- 


ly,^^ or, in other words, tide does not pass until 
the executory contract is converted into an executed 
one by the performance of the act, or the fulfillment 
of the condition, which is necessary for this pur¬ 
pose 

§ 248. — Unconditional Gmtract 

Where there It an uneonditlonal oontraet for the 
eale of tpeoiflo goods In a deliverable etatsv nothing re¬ 
mains to be done other than delivery of the goods and 
the payment of the price, and if a different Intention does 
not appear, the property In the goods passes to the 
buyer when the contract Is madSb 


lO. ns—& V San Francisco 
Bleotrical Contractors Ass'n, DC 
CbL, 57 FSnpp 57. 

CaL—Johnson ▼ Besoyan. ISS PSd 
6 S, S6 Cal App Sd S89 
OsL—Comsto<& V Tarhnslh. 37 SLBLSd 
935. 73 GaJtpp 724 

XiOtt V. Dblxnar, 56 A.2d 25, 3 
NJr 229 

Or^Huebener v Chinn, 207 PSd 
1136, 186 Or 508—‘Wheeler Lnm- 
bsr. Bridge & Supply Co v Shel¬ 
ton. 31 P 2d 163, 146 Or 650 
55 OJ. p 532 note 77. 

Construction of oontraet as execu¬ 
tory or executed see supra i 78 
‘‘Slxeeated oontraet of sale** dellnod 
SM supra f 1. 

nils lisU. to pass vhsa oontaraot wss 

lJ.8^Mencoffv A. D Jtomsrd ft Oo- 
188 F.2d 386 

Fla.—Winter Haven Fruit Seles Cor¬ 
poration T C. It. Bundy ft Sons. 
174 Sa 726. 128 Bla. 324—Roe v. 
Winter Haven Co. 140 So 463. 104 
VtaL 817. 

Tes^-Moffltt T. BLoby. 329 SW.2d 
1005. 

65 OJ. p 532 note 77 [a]. 

SSitvwT and payneat 

(1) Where property is ddlTered 
and paid for title passes to the buy¬ 
er—Bsrly V. ICeadov. 183 SW. 289, 
158 Sy. 800—65 G.J. P 582 note 77 
Ce] 

(8) Delivery of chattel and pay¬ 
ment of purchase price ere evidence 
that immediate transfer of property 
therein Is intended.—Hyland v Hy- 
lanO, 179 TXJE. 612, 278 Mass. 111. 

<l) Symbolic delivery by eeller and 
payment by buyer pass title nnleas 
contract provides to contrary—The 
Fred E. Bsder. aGLA.KT, 66 F2d 
609b certiorari denied Atlantic OH 
Trsnalt Oorporation v. Proctor ft 
Qanblo Go.. 64 aCt. 121^ 290 U a 689. 
78 UEd. 594. 

(4) Transfer of tlilo as dependent 
on delivery or payment gensraUy see 
infta ii 265-256 

Mu ITS—MCLeod v. J. B. DUnorth 
OoL. Axfc., lad., lows. 64 aCt 1028, 
1020, 222 Ua 227. 840, 88 liJBd 
1104. 1819. 

65 ai. p 588 note 78. 


91. Ala.—Ooepns Jorls eltsd in 
Mask V Bvers. 7 So 2d 94. 95, 80 
Ala.App 419 
65 OJ. p 688 nets 79. 

Effect of illegality see infra I 849 

Bight to rsfnss p r op erty 
As applied to offer of property un¬ 
der a contract of eale, the right to 
refuse the property obviondy im¬ 
plies that the title has not yet passed. 
—Agrl Mfg Oo. v AUentio Fertili¬ 
ser Co. 98 A. 866. 189 Md. 42. Ann 
CejLl918D 296. 

ShM pacsoas whose sights intar- 
vaned were not bound by written 
contract between alleged buyer and 
aellera of hogs showing sals, but 
their rights will be determined ln| 
light of facta showing that buyer ad¬ 
vanced money with which he expect¬ 
ed sellers to buy hogs from which 
sellers would make profit which 
would be WPlied la payment of sell- 
era* prior debt to buyer—Yoder v 
PsreeU. 169 NJL 517. 206 Ind. 894. 

sale Interrelated with other p roperty 
Fact that sale of motor vehicle 
was interrelated with sale of other 
property and depended for its ulti¬ 
mata completion on oonsummatlon of 
whole agreement did not prevent title 
from passing to buyer, where all oth¬ 
er phases of agresmsnt had been 
oomplisd with.—Wainwright v. CMl- 
ham, IslApp . 188 So 484. 

Mo—Zjankford v. Arnold. 88 S 
^W.8d 995, 286 M6App 844 
Or—Hnsbener v Chinn. 807 PSd 
1126, 186 Or 608 

Pa.—Oohen v La S^rancs Workshop, 
171 A. 90,112 Pa.Super 809—Carey 
V. Berwa^. ConuPL. 58 York Leg 
Reo. 808 

Wsahw—Paulsen v. GHmoreb 895 P 
185, 160 Wath. 882 
55 OJ. p 682 note 81—42 GJ p 769 
note 62. 

*nxeautory contract of asleP* defined 
see supra | 1. 

ftn snso n tosy oouditlonal oontraet 
for sale of personalty, however 
unlous, does not transfer any interest 
in the property—Heyden Chemical 
Gorp V. Clark. D.CLN.Y., 85 F.Snpp 
949 


Bxeentony contraoln xegaxded an es- 
eoBted 

Executory contracts for sale of 
chattels are regarded in equity as ex¬ 
ecuted as far as they concern Inter¬ 
est or estate in subject matter and 
as they operate to transfer such In- 
tereet to vendee, end. although ven¬ 
dor still lias legal title, he holds It In 
trust for vendee and beneficial Inter¬ 
est Is vested in vendee.—Mhrtlndell 
V. Fiduciary OounsSl. 80 A.8d 281, 188 
HJEq 408. 

SSu Ala.—Hyatt v. Reynolds, 17 So 
2d 418, 846 Ala. 411—Corpus Juris 
oitsd In Mask v Evers, 7 So 8d 94. 
96, 80 AlaJtpp 419 
KJ—JLott V. Delmar, 60 A.2d 86. 8 
NJ* 829 

Wash.—Lloyd !«. Hughes, lao^ v 
Wldders, 60 PSd 248, 187 Wshh. 
468 

55 GJ. p 688 note 88. 

84, US—U S. V. San BYsnolsoo 
Blectrlcsl Contractors Ass’ll, D.G 
Csl, 57 FSupp 67. 

Ark.—Southern CofCee Mms v. West- 
feldt Bros.. 166 S.W.Sd 704, 203 
Ark. 28. 

Cal—^McKinney v. Sargent, 18 P8d 
878, 116 CaL 18 

Idaho—Black v. Dazrah. 888 PSd 
416. 71 Idaho 404. 

La.—McLachlln v Cuny, 156 So 76 
Mo—Lankford v Arnold, 88 SW8d 
\ 996. 226 MoApp 844 
Or—Huebener v. ChinTi, 807 P2d 
1186, 186 Or 608 

56 GJ. p 688 note 88. 

Acts to be done before pssaege of 
title generally ass Infira | 860. 
Psrformsaos of terms and ocndi t lo ns 
KJ—Lott V. Dslmar. 60 Juld 86. 

8 N J 228. 

CnsstloB for court 
Whero facte are not disputed, ques¬ 
tion whether executory sales oon- 
trset was executed when subject of 
it was destroyed la one of law for 
oourt^-McKlnney v. Sawnt 18 P.8d 
878. 816 CaL 18. 

Qnestlott for Jury 
Whether all that Is necessary to 
complete the contract has been done 
is for the jury—Frlnell v Pulslfcr. 
174 A. 408, 87 HJSL 89-55 GJ. p 688 
note 88 rb'h 
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Where there Is an unconditional contract for the 
sale of specific goods m a dehverable state, nothing 
remains to be done other than deliyexy of the goods 
and payment of the pnce, and if a different intention 
does not appear, the property in the goods passes 
to the buyer when the contract is made without ac¬ 
tual delivery of the goods or payment of the price 
therefor.^S This is true notwithstanding the buyer 
cannot take away the goods until the price is paid 
or tendered^^ unless the sale is on credit 


§ 249. — Prevention of Transfmrlq^Ftaud, 
Illegality, or Insolvency 

While It has been held that, If a aale is procured by 
fraud, no title passes to the buyer as against the sener. 
It has also been held that title passes to the fraudulent 
buyer. 

It has been held that, if the sale is procured h7 
fraud, no title passes to the buyer as against the 
sdler^8 unless the seller m some way subsequently 
ratifies the sale.^^ It has also been held, however, 
that title passes to the fraudulent bnyer,^® subject, 
however, to be divested,^^ unless the property has 


SB. US^Wlnter v Mmer. CJLKan.. 
18S F.Sd 181—Troy Refininy Gorp 

V Slaater Oil & areass Go, DC 
Ky. SI F Snpp 86S 

Ala . O or p na Jorla oUsd in WarrlOk 

V lAddon. 160 So. 684, 687, 280 
AJa. 268 

KGL—Wlnboms v McMahan, 178 SBL 
278, 206 KGL 80—Teague v How¬ 
ard Grocery Store, 96 SJBL 178. 176 
KC. 196 

Ohio—Bluebell Iknportlng Gorp. v. 

Myers, AlPP, 81 KIL2d 227. 

Teim—glimes ▼. Jones. 7 TennJtyp 
688 

86 G.J p 686 note 8. 

Keoesalty of 
Delivery see Infra i 266 
Payment of price see Infra I 262 
KegotlsiUains completed 
Where all negotiations for ssle had 
been completed and nothing remained 
but deliYery and payment of pur¬ 
chase price, sale was complete and 
title passed to buyer—MOssy Motors 
V. HcRedmond. IsuApp, 12 So 2d 
719 

Presumption 

Property Is presumed to pass when 
contract Is made If the goods are 
Identified, and nothing remains to 
be done other than deUvery of goods 
and payment of price. 

US—B. Albrecht 6b Son v Iiandy, 
D G Minn., 27 FSupp 66, reversed 
on other grounds, G.GAu, 114 F2d 
202—KashvUle Industrial Gorpora- 
tlon V U S.. 71 GtGL 406 
Or—Huebener v. Chinn, 207 P.2d 
1186. 186 Or 608 
66 G J p 686 note 6 [bj 

Postponement of time of payment 
or delivery, without man. Is not 
significant of a retention of tltla— 
liOtt V Ddmar. d6 A.2d 26, 2 KJ 
229. 

vnifonn Sales Act 

(1) Under the Uhlform Sales Act. 
unless a different Intention appears 
where there la an unconditional con¬ 
tract to sell spedfio goods in a de¬ 
liverable state, the property In the 
goods passes to the buyer when the 
contract Is mada and It Is Immaterial 
whether the time of payment, or 
the time of deUveiy. or botl4 he post¬ 
poned. 


U S —Maurice C. Smith G6 v. Fisher 
Plastics Gorp., DGMass., 76 F 
Supp 641 

Ala.—Warrick v lAddon, 160 So 884, 
880 Ala. 288 

Maas.—Gommonwealth v Manooshl- 
an, 96 KE.2d 659, 826 Masa 614. 

K J—Boos V. Orr, 69 A.2d 780, 8 K. 
J 277—Lott V. Delmar, 66 A.2d 26, 
2 KJ 229 

Ohio—Hunkln-Gonkey Gonst Oo. ▼. 
Davis, 2 Ohio Supp 111. 

(2) This statutory rule Is praotl- 
oally a restatement of the common 
law—BoCkwood v. Green. 86 PAd 
61, 179 Wash. 188. 

(8) Gontract held not unconditional 
within meanlny of statutory rula— 
L. B. Smith, Inc. v. Affitna-Standard 
Bnglneenng Go.. 02 KJL8d 818, 86 
Ohio App 418, appeal dismissed 80 
KBLfd 476, 162 Ohio St 462. 

(4) Statutory rule held applicable. 
—Breltengross v Theodore ETumm. 
Ina, 96 P8d 870, 86 GaLApptd 689. 

(6) Statutory rule held Inapplica¬ 
ble—John HaacoOk Mnt Life Ins 
Go V Lewis Realty & Investment 
Gorporatlon, 28 P2d 572, 178 Wash. 
444. 

SS. KJ—Harris v Merllno, 61 AAd 
276,187 K JJLaw 717. 

66 CJr. p 686 note 8 

SK. US—Leonard v Davla mcfa., 1 
Black 476, 17 LBd. 822 

88. Fla.—BL EL Alley Oo. v. Ball. 

186 So 704, 102 mn. 1084 
lOwa.—Birmingham v Rice Bros.. 26 
KW8d 89. 288 Iowa 410, 2 A.LJEL 
2d 1108, certiorari denied 68 S 
Gt 79, 882 US 768, 92 L.Bd. 858, 
rehearing denied 68 S.Ct 151, 882 
U S 820, 98 LJCd. 807. 

66 aJ. P 686 note 11. 

Delivery procured by fraud see In¬ 
fra I 260 

Bale induced by fUse and fieaudiu 
ISBft r sps es e nt attons results la no 
dhaage of p roper ty or title while 
goods remain In purehaaer's handai— 
BL BL AUey Go. V. Ball, 186 So. 704. 
102 Fla. 1084. 

sou UEL—Pratt v. Susquehanna Goal 
Go. DCMdsa, 269 F 667. reversed 
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on other groundau CCL\.. 276 F 
919. certiorari dlsmlsaed 48 SCt 
SIS, 258 US. 688. 66 LEd. SOL 
Gal—Amer v. Hightower. 11 P. 697. 
TO GaL 440 

90m U S.—In re Jeandros Dye & 
Print Work Works. D-GLMsssl. 22 
FSupp 26. 

Tex.—Fuller v. WMght GivJbpp, 82 
aw 2d 179 
66 G.J p 686 noU 18 

2>eoepliim ss to Identtly or zesponsL. 
MUty 

(1) Where seller of personalty In¬ 
tends to sail gooda to person with 
whom he deals, title passes, even 
though he Is deceived as to that per¬ 
son’s identity or responsibility. 

DC—Zwelg V. Schwarts, MunJipp.. 

81 A.2d 867. 

Iowa.—Whits V. Flkeb 86 KW.8d 761. 
140 Iowa 690 

Ms^^Martln v. Gresn, 102 A. 977, U7 
Ms. 128 

Mass.—Bdmunda v. Merchants Des- 
pateh TranspmrtaUon Go.. 185 Mass. 
888 

K.T— Phelps V. MoQuade, 115 K.E. 
441, 110 KT. 282, L.ILA.1918B 978 
—Industrial Bank of Gommeros v. 
Packard Yonkers Gorp. 101 K.Y.a 
Sd 180. 

(8) Where there la no audh Inten¬ 
tion. no title 

KT—Phelps V MoQuade. 115 KH. 
441. 820 KY. 222, LJLA.1918B 
972—3L Brotohlner & Sons v. M. 
Ullman, Inc., 262 KYa 244, 141 
Miaou 102—Industrial Bank of Gom- 
merce v Fabkard Yonkers Goip, 
101 KY.S2d 189 

aCL—Russell WUllau Inci v. Page, 
48 SJaSd 087, 818 aC 156. 

8L Tex.—Fuller v Wright. GlvJbpp.. 

82 SW2d 179. 

Rescission 

Bffect of on titls see supra 8 lia 
Fraud of buyer as ground for see 
supra 8 9a 

ms voUsUs 

Tttls of buyer who obtained auto¬ 
mobile from seller under assumed or 
fictitious name •was voidable—^Indus¬ 
trial Bank of Gommeree v. Pa^ard 
Yonkers Gorp.. 101 K.Y a2d 189 
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passed into the hands of a bona fide purdiaser, as 
considered infra § 294. Fraudulent acts after the 
sale and delivery of the property to the buyer will 
not affect his title thereto No title to the goods 
sold passes by a sale whidi is invalid because of 
illegality.** Mere insolvency of the buyer, not 
accompanied by fraud, is not of itself suffiaent to 
prevent the passing of the property *^ 

§ 250. Acta to Be Done before Passage of Ti¬ 
tle Generally 

As s general rule, where any condition precedent to 
the vesting of titie remains to be performed, or, as be¬ 
tween the seller and buyer, any material aot oonneeted 
with the subject matter remains to be done, the title to 
the property does not pass until such aot or condition 
Is performed or waived 

As a general rule, where, by the terms of the 
agreement, any condition precedent to the vesting of 
title remains to be performed,** or, as between the 
sdler and bu^'er, any material act connected with 
the subject matter remains to be done,** before de- 
livery,*7 the title to the property does not pass until 
sudi act or condition is performed or ii^aived; but 
on such performance, if nothing has occurred in 


the meanwhile to defeat the transfer, it will then 
take place** The forcing rules are, however, 
in accordance with the general rule stated supra § 
246, subject to the intention of the parties,** and, 
while the fact that something remains to be done 
affords a presumption that the title was not intended 
to pass until its performance,** the presumption 
is not conclusive,*^ and if it appears that such was 
the mtention the title will pass, notwithstanding 
something remains to be done to ascertam and fix 
the rights of the parties** or some condition re¬ 
mains to be performed ** 

§ 251. —- Ascertainment of Quality, Quan¬ 
tity, or Price 
a. In general 

b Weighing, measuring, or testing 
c. Inspection 

a. In Qeneial 

Qenenilly speaking, title doec not paea ae long at 
something remains to be done, as between the seller and 
buyer, for the purpose of asoertalnlng the quality, quan¬ 
tity, or price of the subject matter of the sale 


sa. KH.—Syracuse Enittljig Oo v 
BLancfhsrd. 48 A. 687, 69 XJS. 447 

88 - lA.—Duperler v Flanders, 91 
T4LAnfi. 719 

65 GJr. p 586 note 10 

8A Aim.—Johnston v Bent, 9 So 
581, 98 Ala. 160. 

55 CU. p 586 note 17 

88. Ala.—Hyatt v Reynolds 17 So 
2d 418, 845 AUl 411 
Cal—Nead v Specimen Hill Mining 
Co. 126 P2d 460, 52 CalApp2d 
475 

IWa.—Roe V Winter Haven Coi., 140 
So 468, 104 Fla. 817 
Ind.—Az V Sdiloot, 64 HJS.2d 668, 
116 IndApp 866 

Okl—Ogle v Oklahoma City Horae 
& Mule Commission Oo, 47 P2d 
ISO. ITS OkL 84 

Tex.—Deahl v Thomas, GivApp, 224 
S.W2d 293, refused no reversible 
error 

66 CJ p 588 note 84 

Necessity of payment to pass title 
under conditional sale see Infra i 
671. 

Act in. faturo 

Where transfer of title la made de¬ 
pendent on performance of an act 
jtt futuro. title does not pass until 
fOlflllment of the condition precedent. 
—Ijott V Delmar. 66 A.2d 25, 2 NJT 
289. 

O onMthm sabsegueat does not pre¬ 
vent the passing of the title at the 
time of the bargain and sale— 
etc., Xiumber Oo v Hubbard, 96 & 
XL 754, 198 Ta. 481. 


Xadepoadast condition 
Fact that cattle Involved In a con¬ 
tract of sale are to be fed by the 
seller during a specified period is an 
Independent condition or covenant, 
rather than a condition precedent to 
the passing of tlUe—Stone T Davis, 
TenClvApp, 176 SW 779 
Feifonnaaos of promise 
The veetlng of title does not de¬ 
pend on the performance of a prom¬ 
ise. aa distinguished from a condi¬ 
tion—Emery V Scarlett, 8 Fa.Co 
138 

Xa ahsenoe of special agreemant, 
permit for export of cows was not 
neceasary to transfer of title—Frls- 
sell V. Pulsifer, 174 A. 409, 87 NH. 
98 

Waiver of oondi t toa held not shown 
Ala^Hyatt v Reynolds, 17 So 2d 
419. 246 Ala. 411 

KD—Lumry v KrysmarsidS; 184 N 
W 264. 48 ND 284 

86. US—Greenwood Products Oo v 
U 8. aA.FIa. 188 F2d 401. 

Ala—McPhlllips Mfg Co v Curry, 
2 So 2d 600, 241 Ala 866 
Cal —Capitain v Ij. a. Wrecking Oo, 
288 P2d 644 

Fia—Tripp V Wade, 89 So. 87<L 82 
Fla 936 

Okl—Ogle V Oklahoma City Horse Sk 
Mule Commission Go, 47 P9d 190. 
179 OkL 84 

Tenn.—Ford Implement Oo v Spenoe, 
181 SW2d 8, 181 Tenn. 849 
66 CUT. p 699 note 86 
present right of property 
Generally, If anything remains to 
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hs done after entry Into contract of 
eala as between seller and buyer, 
before goods are to be delivered, a 
present right of property does not 
attach In buyer—^Moffitt v Bieby, 
Tex., 889 SW8d 1006 

87. Ala—McPhlllips Mfg G6 v 
Curry, 8 So 2d 600, 241 Ala 966 

CaL—Seeley v Cook, 819 P2d 859. 
98 Gal App 2d 276 

55 C.J p 534 note 86 

88. Ill —Chicago Paper Oo v Grigs- 
by-Grunow-Hinds Co.. 869 IlLApp 
74 

La—Louisiana State Rloe Milling 
Oo V MoOowan. 166 So 918, 180 
La 174. 

66 OJ p 684 note 99—49 CJ p 768 
note 68. 

89. CaL—McKinney v Sargent, IS P 
2d 878, 216 Cal 18 

Okl—Ogle v Oklahoma City Horse 
ft Mule Commission Oo, 47 P2d 
180, 178 Okl 94 
66 aj p 684 note 96 

40 CaL—Woodbine v Van Horn, 178 
P 2d 17. 99 Cal 2d 95 
65 GJ* p 684 note 97 

4L Cal —Woodbine v Van HOm, 173 
P 2d 17. 29 Cal 2d 96. 

56 CJ p 684 note 98 

48. ArlL—McDermott v S[lmball 
Lumber Go, 144 S W 694, 102 Ark. 
844, 99 L.RJL,NS, 46L 
65 OJ p 684 note 99 

48. Ark.—Byrd v Baker-Matthews 
Lumber Co., 290 &W. 686, 1*9 
Ark. 676. 
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Generally speaking, title does not pass as long as 
something remains to be done, as between the seller 
and buyer, for the purpose of ascertaming the 
q^lity,^^ quantity,45 ©r priced* of the subject matter 
of the sale. The intention of the parties, however, 
will control,47 and if it appears that the parties so 
intended the property will pass, although the acts 
necessary for ascertaining the qaantity48 ©r pnce48 
have not been performed. While the fact that some¬ 
thing remains to be done to determine quahty, quan- 
tity, or price affords a presumption that title is not 
mtended to pass until its performance,^^ £he pre¬ 
sumption IS not condusive^l and will judd to evi¬ 
dence showing an mtent to transfer the property 
inmiediatdy.5* 

Agreement or loch thereof The fact that a defi- 
mte price is not fixed or agreed on at the time the 
contract is entered mto does not prevent the passage 
of title,58 where the contract provides a sure and 
defimte means of amvmg at the sum to be paid,54 
or the pnce is left open for future adjustment by 
consent and the parties mtend the title to pass ,55 


but it is othersdse where the intention is to defer 
the passage of title until the pnce shall be agreed 
on,58 ©r where, by reason of the seller intending to 
sell at one pnce and the buyer intendmg to buy at 
another and different price, there is no meetmg of 
the mmds of the parties and hence no legal contract 
of sale 57 

Anthniehcal calculation of price. As soon as the 
act contemplated to ascertam the pnce has been 
performed the property passes,58 although the arith¬ 
metical calculation of the pnce has not been made.58 

h. Weighing, Measuring, or Testing 

Whera It Is neeassary to wsloh, msssura. count, tast, 
snalyza^ or do soma Ilka act with raspact to tha goods, 
for tha purpoaa of aaeartaining thair quality, quantity, 
or tha prioa to ba paid, and an Intantlon to tha contrary 
doaa not appaar, tha propaity In tha goods ordinarily 
doss not pass until such act Is dona. 

Where it is necessary to weigh, measure, count, 
test, analyze, or do some hke act80 with respect to 


44. mdw—Az T SdUoot. 64 NBLtd 
668 . 116 IndJlpp 866 

KH.—Frlssall v Polslfar, 174 A. 409 
87 KH. 99 

OkL—Oslo V Oklalioixia City Horse & 
Htda Oommlsaloii. 47 P.2d 180, 178 
OU 84 

66 CLJ p 686 note 18. 

45. Ala.—HoPhUllps Mfs Oo v 
Curry, 8 So 2d 600, 241 Ala. 866 

Ind.—As V 8<diloot, 64 KJBLSd 668, 
116 IndJIipp 866 

Old —Oslo V OUahoina City Horse & 
Mule Commission Co., 47 FJd 180, 
178 OU 84. 

66 GU p 686 note 19. 

40L US—Triplett liumbar Co v 
Poreall, CJLVa., 186 F2d 848—3La 
Saga v. Commlaaionar of Internal 
Bavanna, CJLTaz., 178 Fid 886. 
Ala^HcPhnUpa Mfg Co v. Curry. 

8 So 8d 600, 841 Ala. 866 
66 CU p 686 note 80 
Him Ind.—Az V Schloot, 64 NlL2d 
668 , 116 Ind^app 866 
66 aJ p 687 note 81 
4BL Fla.—Boa V Winter Haven Go, 
140 So 468. 104 Fla. 817. 

Old —Standlsh Pipe Lina Co v. Okla¬ 
homa County Bzdaa Board. 141 P 
8 d 281, 198 OkL 180 
66 CJ. p 687 note 88. 

40. Fla^-Boa v. Winter Bkvan Oo, 
140 So 468, 104 Fla. 817. 

IlLr—Bllay V. Du Bole, 14 nULpp 
886 

66 OJ. p 687 note 88 
Qnastton of Intajitlon 
Whara only fha prioa to ba paid for 
goods ramains to ba datarmlnad, the 
question whan title passes depends 
on partlse* intenti on . — H n ghson Con¬ 


densed Hllk Co V State Board of 
Bqnalizatlon, 78 P 2d 290, 22 CalApp 
2 d 881 

50. Ala.—Loval V Wolf. 60 So. 298, 
179 Ala. 606 

Wash.—Lanham v Longmira, 171 P 
287, 100 Wash. 418 

51. Wash.—Ijanbam v. Longmlra, 
supra. 

as. Ala.—Loval v Wolf, 60 So 298, 
179 Ala, 606 

S8, m—Callaghan r. uyara, 89 HL 
666 

Md.—WeUer v Kdlb*a Baksry & Dai¬ 
ry. 4 A.2d 180, 176 Md. 191. 

Pl—P ier V Duff. 68 Fa. 69 
Si, Md.—Wallar v Kblb’s Bakery & 
Dairy. 4 A.2d 180, 176 Md. 191. 
HC—Phifer v. Brwin. 8 SJBL 672, 
100 N.a 69. 

FaUdily or oomplatanaas of sale not 
affaotad 

Fact that price is subsequently to 
be ascertained by a method which is 
oertaln and ezaet does not affect vsr 
lldity or oomplatanaas of sale—Com- 
atodk V. Tarbush. 87 SJ!2d 926, 78 
QclApp 724 

BSi Ala.—Greene v Lewis, 4 So 740. 
86 Ala. 221. 7 Am.SB. 42—WUkln- 
aon V. Williamson, 76 Ala. 168 
BS. NC—Wlttkowaky v Wasson, 71 
NG 461 

07. Ala^Wllklnaon v. wmiainson. 
76 Ala. 168 

Validity of contract an dependent on 
agreement as to price see supra f 
2L 

58. By.—Thompson v Brsnnln, 81 8 
W 1057, 94 Ky 490, 16 By U 86. 
65 CJT. p 687 note 88. 
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8 S. 27 T—^Bradley v. Wheeler, 44 27. 
T. 496 

Tez.—Daiis v Beason, 14 S.W. 198, 
77 Tez. 604 

SO. 27 H^Frissell ▼. Pulslfer. 174 A. 
409, 87 NH 99 

Okl —Ogie V Oklahoma City Horae & 
3Iule Commission Co, 47 P8d 180, 
178 OU 84 

Wash —Lloyd L. Hughes, Ihe., v. 
Wldders, 60 P.2d 848. 187 Wash. 
462 

66 CLJ p 687 note 86 
Loss or destruction of goods before 
weighing, measuring, or testing see 
Infra 8 286 

Chamleal analysis ^ 

Where contract provided that prod¬ 
uct should be considered ready for 
delivery on date Inspection certificate 
was issued and not sooner, court was 
required to assuma In absence of 
evidence to contrary, that seller did 
not Intend that he should lose domin¬ 
ion of or title to his property or that 
bnyer should acquire either before 
the required chemical analysis was 
reported.—U S v 7 Barrels, etc., of 
Spray Dried Whole Egg, GGJLIndM 
141 F2d 767. 

MbereiiloBia test for cows 
In absence of special agreement, 
tnherculosia test for cows was not 
necessary to transfer titles—FMsnll 
V Polslfer, 174 A. 409, 87 KJBL 98. 

Za ikcmisiaiia 

(1) Under the civfl coda where 
goods are sold, not in a lump, but 
by weight, tala or measure, the sale 
s not complete until they are weigh¬ 
ed, counted, or measured.—^Mobile 
Madilnery & Supply Co. v. Tork OU- 
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the goods before ddivery^^ or acceptance,*^ for the 
purpose of ascertaining or determining their identi¬ 
ty, as considered mfra § 253, quality,** quantity,** 
or the price to be paid therefor,** and an. intention to 
the contrary does not appear, the property m the 
goods ordinarily does not pass until such act is 
done. However, as to the necessity for sudi acts 
as a prereqmsite to the passmg of title there is a 
clear distinction between cases where such acts are 
necessary to identify the goods and cases where the 
goods are already identified and such acts are merely 
for the purpose of ascertaimng the pnce to be 
paid.** In the latter case the performance of such 
acts is not absolutely essential to the passing of 
title,*^ and whether they are to be performed before 
the property passes depends on the mtention of the 
parties,** &e general rule that the property does 
not pass until such acts are performed affording 
merdy a pres um ption to this effect** which is not 
condusive.^* It has been hdd that, where the sale 
IS on credit, the fact that weighing or measuring re¬ 
mains necessary to determine the pnce does not in¬ 
dicate an mtention that the title shall not pass un¬ 
til such act IS done.71 Where weighmg, measuring, 
or testmg is necessary, the title ordinarily will vest 


m the buyer as soon as sudi acts are performed,^* 
although he may not be entitled to possession until 
the pnce is paid or secured.^* 

By parttctdar party or third person^ The rule 
that, where weighing, measuring, or other like act 
IS necessary to ascertam the pnce, the title does 
not pass until such act is done has been stated 
broadly without express reference to whether such 
act IS to be done by the buyer or the seller,7* or 
It has been expressly hdd or stated to be applicable 
regardless of whether the act is to be performed by 
the buyer, sener,^* or a third person.^* On the 
other hand, a distmchon has been made according 
to which party is to perform the act,^^ and it has 
been hdd or stated that the rule apphes,^* and 
should be hnuted,^* to cases where the weighing, 
measuring, or other act is to be done by the sdler 
or by the sdler m connectioa with the buyer^ and 
that, if the seller has done all that is reqmred of 
him with respect to the property, the title will pass, 
although something remains to be done by the buy¬ 
er to ascertain the exact pnce,** particularly where 
there has been a dehvery to the buyer.*^ 

Ejfect of pnor dehvery When the goods are to 


SMia Salvaas Co • App • 171 So 872— 
S6 CUT p 687 note 85 [a] 

(8) The provision was Inapplicable 
whoro goods were sold In a lump— 
ICbbUe Machinery & Supply 00. v 
Toik OnSeld Salvage Go, supra. 

61. 3Cevw—Cssslnelli \ Humphrey 
Supply Go. 188 P 628, 48 Xev 208 
NY—Joyce v. Adams, 8 NT 291 

62. Mo—N. S. FeJrbank Go v. HU- 
nols Gent. R. Co, 149 S.W 1154, 
167 Mo App 286 

Wls—^Euehn v Nerp, 180 N.W 66, 
145 Wis. 266 

681. NH.—FTiaseU v. Fulslfer, 174 A. 
409, 87 NH. 99 

OU—Ogle V Oklahoma City Horse & 
Mule Commission Cou, 47 P2d 180, 
178 OkL 84 
55 C.J. p 687 note 89. 

Vest of ■maoMne 

Or—J Ia lAtture Bqulpment Co v 
Gruendler Patent Crusher 4b Pul¬ 
veriser. 289 P. 1067, 188 Or 481 
64. OkL—Ogle V. Oklahoma City 
Hbrae 4b Mule Commission Go, 47 
P2d 180, 178 Okl 84. 

55 CU. p 587 note 40 
68 b NJ*—Stewart v Seudder. 24 N 
JJLaw 9a 

OU —Ogle V Oklahoma City Horse 4b 
Mule Commission Co., 47 P Sd 180, 
178 OkL 84 
55 OU. p 588 note 41. 
aa Tszr-^lfoffitt V Bieby, 229 STV 
2d 1005—Headrick v. Pair, Civ 
App., 99 &W2d 668. 

55 CJ. p 588 note 42. 


Pmposs of making settUmsnt 
Where whole bulk of goods is sold, 
and it la neeessary to weigh, count, 
or measure of the goods only for 
puiTPOse of enabling parties to make 
a settlement, and not for purpose 
of oompleting the sale, title to prop¬ 
erty passes to buyer on entry of oon- 
traet—Moffitt v. Hieby, Tez., 239 S 
W2d 1005 
Bewelglilag 

Reweighing of property covered by 
sales contract is not act fixing price 
and quantity so as to postpone pass¬ 
ing of title to buyer unless property 
Is to be weighed and measured from 
larger bulk.—Warridc v Idddon, 160 
So. 684, 280 Ala. 258 

67. Xowa.—Cownie v Local Board of 
Review in and for City of Dea 
Moinea 16 NW8d 593, 285 Iowa 
818 

Md.—Weller v. Kolb’s Bakery 4b Dai¬ 
ry, 4 A.2d 180, 176 Md. 191. 

65 C.X. p 588 note 48 

68 . Okl—Standlsh Pipe Line CO v 
Oklahoma County Excise Board, 
141 P3d 281, 198 Okl 180 

55 OJ p 688 note 44 

68 , Mlchd—Byles v. Colter, 19 NW 
565, 54 Mldh. 1 

Minn—BL L. Welch Co v. Ijahart El 
Co. 142 NW. 828. 122 Minn. 482 

70. Micfa^Byles v. Colier, 19 NW 
565, 64 MiOh. L 

7L Iowa.—Allen v Blmor% 96 NW 
I 769, 181 Iowa 24L 
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78. Tezw—Davis v. Season, 14 S.W 
198, 77 Tez. 604 
66 OJ p 588 note 48. 

78. Ky—Crawford ▼ Smith, 7 Dana 
69 

74. Mass—WesolosU v Wyaoskl, 71 
NE 982. 186 Mass. 495. 

55 OJ p 689 note 6L 

75. Or—Rosenthal v. Kahn, 24 P 
989, 19 Or 57L 

66 CJ p 689 note 62 

76b NJBL— Puller v. Bean, 84 NH. 
290 

Or—Rosenthal v. Kahn, 24 P. 989. 
19 Or 67L 

77. Ey—Burke ▼ Shannon, 48 S.W 
228. 19 KyL. 1170 

Ta.-^BEaxall v. Wmis, 15 Gratt 484, 
66 Va. 484. 

78. Mich.—Tyler Lumber Go v 
Charlton, 87 NW. 268. 128 Mich. 
899, 55 LHJL 80L 

65 aj. p 689 note 56 

79. Va.—HazaU v. WUUs, 15 Gratt 
484, 56 Va 484 

80. Ky—G L PYasier Co v. Owens¬ 
boro Stave, etc., GOm 172 SW. 662. 
163 Ky 80L 

65 aJ. p 689 note 67. 

81. lowa^—Semple r. Northern 
Hardwood Lumber Co, 115 NW 
899, reheard 121 NW 28, 142 Iowa 
686 

Va—HazaU v. WiUla 15 Gratt 484. 
56 Va 484. 
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be weighed, measured, counted, or tested for the 
ascertamment of the price, actual delner} of the 
goods before sudi act has ^en done is evidence of 
an intention to pass the property at once,^^ and such 
intention is also shown a constructive delivery 
but if it otherwise appears that it was the intention 
of the parties that such weighing, measuring, or test¬ 
ing should be done before the title should pass this 
intention will control notwithstanding there has been 
an actual dehvery of the goods.^^ 

e. Inq^eetion 

Where the buyer hM e right to Inepeot the goode 
for the purpose of determining their quality, the property 
In the goods ordinarily does not pate unless and until 
he has Inspeoted, In the abeenoe of an Intention to the 
contrary. 

Where the buyer has a nght to inspect the goods 
for the ipurpose of determining their quahty, it 
has been held that the property in the goods onli- 
nanly does not pass unless and until he has in- 
^ected^S and unless and until he has accepted^ 
them, or has been afforded a reasonable opportuni¬ 


ty to inspect*^ and has refused to inspect,** waived 
inspection or examination,** or has accepted with¬ 
out miction.** As in other cases, however, the 
intention of the parties will prevail,*^ and, if there 
IS a deliveiy of the goods without an inspection, un¬ 
less the ddiveiy is not absolute but merely condi¬ 
tional and to afford an opportunity for inspection,** 
the properly passes by such delivery,** and Ae 
nght of inspectian becomes a condition subsequent 
instead of precedent,** the title passing condition¬ 
ally,** and subject to the right of inspection** 
and rejection*^ after receipt 

§ 252. -Creation of Subject Matter or 

Acquisition by Seller 

Title does not pose immediately on the making of a 
eontraet to eell property which, at the time, Is not In 
exlatenee or hea not been ecquirtd by the eeller. 

Title does not pass immediately on the making 
of a contract to sdl property which, at the tmid, is 
not m existence** or has not been acquired by 


as. Mo—8te,te ex rdL dtiea Service 
Gas Co V. Public Servloe Commis¬ 
sion. 86 SWSd 890. 887 Mo 800. 
certiorari denied IPubllo Service 
Commission of Missouri v State of 
Missouri ex rel dtles Service Gas 
Co.. 66 set 088, 890 Ua 067, 00 
XiEd. 468 

66 CJ p 680 note 00 
Bffect of delivery generally eee infra 
f 800 

**It Is a will setUed rule of law 
fbat where It appears that there has 
been a delivery of property. In ao- 
oordanoe with the terms of ssla the 
title to property passed, although the 
property must be later measured, 
weighed, or counted so as to ascer¬ 
tain the totel amount due the ven¬ 
dor**—State ex ret dtles Service 
Gas Co V Public Service Commis¬ 
sion, 86 SW2d 800, 806, 887 Mo 809. 
oertlorail denied PuhUc Service Com¬ 
mission of Missouri V Stats of Mla- 
sourl ex rSl dtles Service Gas Go, 
66 set. 888, 890 U.a 067, 80 IjJQd. 
468 

sa K.J—Boswell V. Graen, 86 NJ 
Law 800 

66 OJ. p 689 note 61. 

Mi Ma—Ballantyne v. Appleton, 80 
A. 886, 88 Me. 670 

sa liS.—American Creosote Works 

V Boland Mach, ft Mfg Co., 86 So. 
8 d 749, 818 La 884 

Ohio—Marring Hall Mkrvln Safe Go. 

V Hvatt, 16 Ohio Supp 187. 

*rex.—Lange v. Ihteratate Sales Go., 
dvJkpp,100SW 900. 

Wash.—Lloyd L. Hughes. Iha. v 
WLddsrs, 00 P.8d 848, 187 Wash. 
468 

66 C.J. p 689 note 64. 


Tttle held to pass 

(1) On Inspection and aooaptsnea 
—J B. Dent Stevedoring Co. v Lana 
148 So 640, 107 Misa 99 
(8) When buyer examined and ap¬ 
proved the goods as to duality— 
Gkmdyear Tire ft Rubber Co v. 
Korthem Assnr. Co, CGLAJr?., 08 
F2d 70 

sa Ohio—HerringHUl Marvin Safe 
Co. V Bvatt. 10 Ohio Supp 187. 

66 OJ p 640 note 06 
Acceptance as neoeaaary and suffi¬ 
cient to pass title generally see In¬ 
fra i 861. 

87. Cal—Gladlum Co. v. Thatcher. 

278 P 840, 96 CalApp 8a 
Pa—Gohey v. Wallace, 48 BaSuper 
61. 

Oppovtuatty to tast 
Where hnyw hes rliftt to refhae 
merbhandlae dellvmd In event It 
does not meet a test, title does not 
pass until opportunity for making the 
test has been afforded.—Weller v. 
Kolb*s Bakery ft Dairy, 4 A.8d ISO, 
170 Mft 19L 

sa Minn.—Potter v. Holmea 08 K 
W. 411. 87 Minn. 477. 
sa MidL—Kennedy v. Lynch Tim¬ 
ber Go. 198 HW 086, 227 Mich. 
869. 

KT.r-Hanry Glsas v. Mlaro^ 147 K 
B. 71. 809 H.T 476. 
ga Wla—Medurs v. Jefferson, 64 
N.W. 777. 86 Wla 808 
9L Mass.—John B. PTey Oa v 8 
Silk, Ina, 140 KJft 869. 846 Maaa 
684 

66 CLJ. p 640 note 71. 

sa N'T—CornaU v Clerk, 10 NB. 

88 a 104 NY 46L 
56 OJ p 640 note 7a 
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sa UJ3—LonlsvUle ft N. B. Cb. v 
TS S.. Ct-GL. 45 set 288. 287 UB 
895, 69 LBd. 678—Bllnoia Cent R. 
Co V n. 8.. Ctd, 44 act 486, 265 
U.a 809. 08 L.Bd. 088—Delawara 
etc, R. Co V. n S, NT, 84 aCt 
66 , 881 US SOS. 68 L.Bd. 800— 
a L R. V Bast Coast Oil Oo, a 
A, CCLA.Tex, 86 F8d 882, certio¬ 
rari denied Helvering v Bast Coast 
OU Co, S A, 67 set 234, 299 Ua 
OOa 81 L.Bd. 440—Ndson Broa 
Coal Oo V. Periymsn-Buins Coal 
Co, CLGLAjrT. 48 F.2d 89 
Mich.—Ylgo American Clay Co v. !«. 
a Monroe Co. 246 NW. 778. 800 
Mich. 402—Dow Chemical Co v. 
Detroit Chemical Woxka 176 NW. 
269, 208 lUch. 167. 

66 C J p 640 note 7a 
Delivery as passing title generally 
see Infra § 260 

VasBsge of title Is no* postponed 
by a right of InspecUoau—Slndle v 
American By Bspress Co, 8 Tena 
App 694 

sa NT—Glass V Mlsrodi, 147 NBL 
71. 289 NT 476 

Or—Wadhams v. Bslfbur. 61 P 048, 
82 Or. 818 

sa NT—Relchel v. Standard Rica 
Co^ 171 NB. 016, 964 NT Oft 
65 CJ p 540 note 75. 
sa Tex.—Industrial Lumber Ca v 
Northslde Lumber, eta. Go, dv 
APP, 264 SW. 618 
65 CUT p 640 note 7a 
97. OU.—Hurley GesoHne Co v 
Johnson Oil Refining Go, 846 P 
488.118 OkL sa 
65 C J P 540 note 77. 
sa Tex.—Lewis v. Pittman, Civ. 

APP., 101 S W.2d 60L 
65 CJ. p 640 note 7a 
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the sdlcr.** Where the sdler subsequently pur¬ 
chases from a third person property answenng the 
descnption of that sold by him, title may then pass,^ 
provided he appropriates the acquired property to 
the contract as considered mfra § 255. 

Future crops, trees, or animals Under an execu¬ 
tory contract for the sale of crops or trees to be 
gr o wn or produced, no present title passes to the 
buyer,^ particularly where the land on which crops 
are to be produced has not been located or definite¬ 
ly determined by the parties.^ The title will pass, 
however, as soon as the crop appears or comes into 
existence,^ and becomes property which can be 
the subject of ownership and sale,^ or at least as 
soon as it is matured,^ unless under the contract 
something still remains to be done between the buy*- 
er and the seller with relation thereto? or the crop 
to be produced must conform to certain specifica¬ 
tion's So also, under a contract for the sale 
of an unborn animal the title will pass as soon as 
the animal is bom.s 

§ 253. —— Ascertainment or Identification 
of Subject Matter 
a. Necessity 

b Reqmsites and sufficiency 
c. Operation and effect 


a. Necessity 

(1) In general 

(2) Goods part of specific mass 
(1) In General 

Under a contract for the eale of gooda which have 
not been Identified, title does not paac, before delivery, 
until apeclflo ohattele have been appropriated to, and 
Identified or designated aa the subject matter of, the 
contract, or aa long as anything remains to be done to 
ascertain the Identity of the subject matter 

Under a contract for the sale of goods, articles, or 
other diattels which have not yet been identified, 
title does not pass, before dehveiy, until ^ecific 
chattels have been appropriated to, and identified 
or designated as the subject matter of, the con« 
tract,io or as long as anything remains to be done 
to ascertain the identity of the subject matter 
The rule applies where weighing, measunng; or test¬ 
ing is necessary to the identification of the goods 
or chattels,^^ and it is particularly applicable where 
the sale is of goods which are not a part of anj 
known or specific mass^^ Also the rule applies 
where the intention of the parties as to the time 
of the passage of title cannot be ascertained from 
the contract,^^ and accordmg to some,^^ although 


Contiaet as executory see supra 8 ?8 
Aa agveesMat to sen future aoods 
does not pass title, although couched 
in the present tense.—Cohen v Ija 
France TTorkshop, 171 A. 90. IIS Fa. 
Super 809—Carey v Berwager, Fa. 
Com.PL, SZ York Leg Rec. 203 
99 l Or—Gile v Ijasaelldi 171 P. 741, 
89 Or lOT 

55 C.J p 540 note 80. 

1. HI —Hughes v Judd. 264 HLApp. 
14. 

X T —Maskelinslcl v Wassinenskt, 20 
NTS 6sa 

2. Cal —Eberhardt r Baas, App • tSl 
P2d 144 

N'T—<}eorge TV Haxton ft Son ▼ 
Rich, 47 NTS 2d 501, 267 AppJDiv 
492 

Tex.—Lewis ▼ Pittman, CiTJkpp., 191 
8TV.2d 69L 
55 CLJ p 540 note 84 

Si Tex.—Weaver Bros, r Jaggers, 
dv^App., 42 8.WSd T4, error re¬ 
fused. 

Present interest la Isnd 
Tenant cannot pass title to crop 
to be grow n uhlees he has present 
Interest in land to be planted, and 
title to crop does not peas nnder con¬ 
tract to sell crop to be g ro w n on 
land which grower mey le.ter leaae. 
—TVeaver Broa. ▼. Jaggena aupra. 

ft US—Bcigga v. U. A, Ctd^ 12 


act 291, 148 ITS 840, SO LJDd. 
180 

55CJ.p 540 note85 
5. Cal—Merrlman v liartin, 898 P 
96, 118 Cal App 167—Sun-liaid 
Raiain Growera v Jones, 274 P 
557, 96 CsLApp 650 
ft Tex.—J. C. Engel man in&, v 
Sanders Nursery Co, CivJtpp, 140 
8 W 3d 500, error refused. 

65 CLJ p 540 note 87 
Necessity of notice or designation 
see infra | 258 

7. Or—Gile V LasseUft 171 P 741, 
89 Or 107 

65 CJr p 540 note 88 
ft Vt—Rider ▼. Kelley, S2 Tt 268, 
76 AolD 170. 

ft NCLr-FCnvUle v Casey, 6 Nd 
889, 4 AmJD. 559 

Tenn.—^BlcCerty v. Blavin% 6 Yerg 
195, 20 AmJD 262. 

1ft Ala.—Wolff ▼. Zurga, 150 So. 
144, 227 Ala. 870 

HI—Grimes v Rodgers, 508 XlLApp. 
429 

Okl —Oorpas JUzis dted in Ghlcka- 
sha Cotton Oil Co. v Grady Coun¬ 
ty, 58 P 2d 590, 598. 177 OU. 840 
Pft—Cohen v La PVanee Work- 
ehop, 171 A, 90, 118 FftSuper. 809 
—Carey v. Berwager, Com.Pl., 58 
York Leg Rec. 208 

Tenn.—Slimes v Jones, 7 TemLApp 

688 . 


Tex.—<knpiuo Juis dted in Headrick 
V Fair, CivApp, 99 ftWAd 658. 
654 

55 (U p 641 note 9L 

U. Ala—MdPhniips Ufg 06 v 
Curry, 2 So 2d 000, 241 Ala. 806 
Ind.—Ax V Schloot, 64 NJD.2d 608. 

116 indA.pp 800 
55 C J p 541 note 92 

1 ft IHnn.—^ L. Welch Co t La- 
hart El Cft, 142 NW. 828, 182 
Minn. 482 

66 OJ p 541 note 98 

18. Neh.—Robinson v Strlcklip, 102 
NW 479, 78 Neb. 248. 

55 C J p 541 note 94 

1 ft Cal—Farmer v Leaf; 189 P 
785, 46 OaLApp 542 

1ft Colo—Aaherg ▼ Paoplft 188 P. 

2d 800, 110 Colo 604 
66 CJ p 541 note 90 
**lt Inheres in the very nature of 
the transaction that a bargain and 
eale cannot be made of not 

yet identified—the ownership cannot 
change, the property or title cannot 
pass, untU the particular property 
which ia the subject of the contract 
becomea aecertained. This la true 
independently of the Intention of the 
vendor and vendee So long as the 
subject of the contract remains un¬ 
determined, the law wlU conclusive¬ 
ly presunEie that the contract is 
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not other«i<^ authorities it apidies regardless of the 
plainly expressed intent of the parties. 

Crop grofMng or to be grown Where the sub¬ 
ject matter is a crop gfroumg,!^ or to be g^\vn,^* 
It has been said that, unless a different intention is in¬ 
ferable from the attendant circumstances,^^ no title 
passes until the crop is grown and notice is given 
to the buyer or smne act is done by the seller des- 
ignatmg it as the crop sold.<o 

Where seller contracts to seU property not owned 
by hm, and he subsequently acqmres property of 
that class or description, the title does not pass tm- 
til he does some act designating and appropriating 
the property to the contract^i 

Where sale is of article to be manufactured, it is 
necessary, to pass title, after it has beim completed, 
and before it has been ddivered or accepted, that 
it shall be tendered, as considered mfra § 257, or 
in some way be identified, designated, or set apart 
for the buyer, and appropnated to the contractus 

(2) Goods Part of Speafic Mass 

Qensrally speaking, under a contract for the saie of 
personal property which at the time constitutes a por¬ 
tion of a larger lot, stock, bulk, or mass, no title passes 
to the buyer until the portion contracted to be sold Is 
separated and set apart for the buyer, or Is In some 
manner designated 

Generally speaking, under a contract for the 
sale of personal property which at the time con¬ 
stitutes a portion of a larger lot, stod^ bulk, or 


mass, no title passes to the buyer until the por¬ 
tion contracted to be sold is separated^s and set 
apart for the buyer,24 or is in some manner desig- 
nated.-^ The application of the rule must neces¬ 
sarily depend to a considerable extent on the na¬ 
ture of the transaction,^^ the coarse of dealing re¬ 
lating to the subject matter of the sale,^^ and the 
facts of each particular case^^ Under a contract 
for sale of goods to be manufactured, the goods 
should, after completion of their manufacture, be 
separated from the general mass of manufactured 
goods 

CotisHiuents of mass different 'Vl^ere the goods 
or articles sold are part of a specific mass, the con¬ 
stituents of whidi differ m kind, size, weight, qual¬ 
ity, or value, the property does not pass until the 
articles have been identified by sdection.s<* If the 
sale does not mdude all the goods or articles of 
a particular kmd or quality, there must be a sepa¬ 
ration of the part sold from the remainder of the 
same kmd or quahty,^! but if the sale indudes 
all the goods or artides of a particular kmd or 
quality which the mass contains, and this kind 
or quality is dearly distinguishable from the oth¬ 
er kmds and qualities, no further identification,^- 
sudi as ^oal marking^^ or separation of the ar¬ 
tides from the other aitxdes of different kmd 
and quahty,^^ is necessary. 

Constituents of mass uniform or alike. Where 
the sale is of a part of a speafic mass the con¬ 
stituents of which are identical in kmd, quality. 


executory, and no property or title 

can pane from vendor to vendee.** 

Oolo—^Aabera v. People, 18S P Sd S60, 
861, 116 Colo 604 

Va^—mils ft Myers Lumber Co v 
Hubbard, 96 SBL 754, 767, 189 Ta. 
481. 

18. Cal —Warmer v Leai^ 189 P 
785, 46 CaLApp 648 

55 OJ p 541 note 97 

17. ind. — lAx V Scblooti 64 KBLSd 
668, 116 mdJkpp. 866 

18. Ind.—Parmera* Nat. Bank v 
Coyner, 88 NJD. 866, 44 BidJLpp 
886 

19. Ind.—^ V Sdhloot, 64 NJBLSd 
668, 116 IndJIipp 866— iBtanera* 
Nat. Bank v Coyner, 88 NBL 866, 
44 mdJ^P 886 

80u Ind.—lAx V SidUoot; 64 N.BI.8d 
668 , 116 lnd.App 866—Pumera* 
Nat. Bank v Coyner, 88 NJBL 866, 
44 IndJkpp. 886 

Title to crop to be grown generally 
see supra I 86a 

UL. Wash.—North Idaho Grain Co 
V. Calllson, 146 P 88a 88 Wash. 

8 ia 

66CLJ.p641note9a 


88 . Tenn.—State ex reL Day Pulver¬ 
iser Co V Fitta 60 8.W8d 167, 
166 Tenn. 166 
66 C J p 648 note 1. 

Ctoods shipped P. a B. 

Rule that property unconditionally 
appropriated to sale contract by 
seller with buyer's assent thereupon 
passes to buyer was inapplicahla 
where contract required sellar to 
ship machines 7. O B. place of 
manufacture—State ex reL Day Pul¬ 
veriser Co V Pitta, 60 8 W 8d 167, 
166 Tenn. 166 

83. Okl Oor p n s Paris cited In 
Chickaaka Cotton Oil Co. v. Grady 
County. 68 PSd 690, 698, 177 QkL 
840 

Tex.—Oorpns Paris cited la Headrick 
V. Pair, Civ.App, 99 S.W8d 668 
66 OJ p 648 note 6. 

84. Mo—^Boyer v Leidigh-Havens 
Lumber Co, 174 8W 1118,187 Mo 
App. 628 

OU—Oocpns Paris dted la Chickaa¬ 
ka Cotton Oil Co V Grady County, 
68 P2d 690, 698, 177 OkL 240 
RX—Oorpns Paris cited la Califor¬ 
nia Awimai Products Co V Loppin, 
170 A. 71. 78, 64 R.L 76. 
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86 . Ind.r-BreakBtone v. General 
Farts Corp., 160 NB. 47, 87 Ind. 
App. 65. 

86 L Pa.—Westinghouse Air Brake 
Co V Harris, S6 A. 78. 287 Pa. 808 

87. Fa.—Westlnghousa Air Brake 
Co V Harris, supra. 

88 . Pa^—Westlnghouse Air Brake 
Co. V Harria supra 

89 Maes —New England Dressed 
Meat, eta, Co v Standard Worsted 
Co., 43 N.R 112, 165 Maas S2S. 62 
Am SR 516 

Ohio—Oospua Purls dted in Alumi¬ 
num Co of America v E\att, ^ 
Ohio Supp 26, 40 affirmed 45 NE. 
2d 118,140 Ohio St. 885 

80^ Pa.—Brownfield v Johnson 18 
A. 543, 128 Fa. 234, 6 LRJL 48 

65 CJ p 542 note 12. 

31. Mass.—Ropes v Lane^ 9 Allen 
602 

88 . Mass.—Ropes v Lane^ supra 

66 OJ. p 642 note 14 

88. MUSS —Ropes V. Lane, supra. 

8 ft Han.—Wing v. Mid-Continent 
Seeds, 225 P2d 78,170 San. 248 

55 CJT. p 642 note 16. 
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or value, selection is unnecessary identification 
means of separation has been held to he sufiS- 
aent^** and it is ordinarily,although not atways,^^ 
necessary. Although the goods sold have not been 
separated from the mass, the property therein will 
pass if such IS the intention of the parties,and 
It has been held that a distmcbon ^ould be made 
between cases where the goods, although part of 
a speafic mass, consist of parcels or units which 
are distinguidiable and cases where they are not,^o 
and that in the latter case there is nothing to pre¬ 
vent the passing of title to the portion of the goods 
sold, although they are not actually separated from 
the mass, if such is the intention of the parties 
Also, title may pass, although the proper^ is not 
separated from the general mass, where it is paid 
for, as considered infra § 266, or there is a dehv- 
exy,^^ although such ddivexy is merdy construc¬ 
tive^* as by the giving and acceptance of an or¬ 
der for the dehvery of the goods addressed to the 
warehouseman or other person in whose custody 
they are,^^ but it is otherwise as to a dehvery or¬ 
der whi<^ is revoked before it is presented.^* 

b. Aeaiiiaites Sind Sufiden^ 

(1) In general 


(2) Persons making appropriation, con¬ 
sent 

(1) In General 

Appropriation, aaleotlon, or aoparatlon In order to 
paas the property must be an actual choice of a apaolflo 
articlo to be eupplied In performance of the contract. 

Appropriation, selection, or separation in order 
to pass the property must be an actual choice of 
a specific article or ^afic goods to be supplied m 
performance of the contract,^* and must be mam- 
fested 1^ some uneqmvocal act,^7 smce a mere m- 
tention to aippropnate is insuffiaent^* Moreover, 
the act of appropriation must be com|dete,^* irre¬ 
vocable,** and m fulfillment of the contract*^ On 
the other hand, no particular acts or words are 
required to constitute an appropriation** Any 
act mdicating a definite mtention to appropnate the 
goods to the contract is sufficient,** such as putting 
the goods m the receptacles therefor supphed by 
the buyer,*^ or, where the goods sold constitute 
a part of a speafic mass, a removal of all of the 
remainder of the mass ** 

Setting apart and marking goods for the buyer 
IS frequently considered a suffiaent appropriation,** 
but, if the seller is to ddiver at a particular time 


88 . Wam —K lngmon HClmauUit, 14 

P 168. SS Kan. 7S5, 59 AmJEt 504 

86 b Ala.—"Oooii; ota. Contnuetlns Go 
V. Bell, 69 So STS, 177 Ala. 618 
ST. Ind.—Toder v. Parcell, 189 27 SL 
517, S06 Ind. S94 

Tex.—Headrick ▼. Pair, CivApp, 99 
STTSd 658 
55 C J P 542 note 19. 

SSb Ark.—Smith v. Jones, 87 8 W 
1052, 63 Ark. 282 
65 GJ* p 548 note 20 

89. US —S V Amalgamated Sug>- 
ar Go. GOA.Utali. 72 F2d 755 

Ofel —StandJah Pipe Une Go v Older 
home County Bxdae Board. Ill 
P2d 281. 198 Qkl 180-4tocpu 
Juris elted la Chlckaska Cotton Oil 
Co V Grady County, 58 P.Sd 590. 
698,177 OU. 240 

55 CJ p 542 note 21. 

Goods stoMd ia separate wsrebonses 
Text rule applies although goods 
are stored In separate warehouses — 
U. 8 V. Amalgamated Sugar Co, C GL 
A.Utah, 72 F 2d 755 
4& Wls —State V Wharton, 94 N W. 
859,117 Wla 658 

56 CLJ p 548 note 82. 

41. <%L—Corpus JBds otted la 
Standlsh Pipe Line Go v Oklahoma 
County Bxdse Board, 141 P 2d 281, 
284.198 OkL 180 
55 GLJ. p 548 note 88. 

48. Va.—Qeoghegen v. Arhudcle^ 
Its SB. 887. 189 Te. 98, 

65 CLJ. P 648 noU 25. 


Bellvery; 

As passing title generally see Inlta 
I 200 

To carrier as appropriation to con¬ 
tract see Infra subdivlalon b, (1) 
of this sectloa 

48. 27 Y—Russell v Carrington, 42 
27 T 118, 1 Am.R. 498 
Va.—Pleasants v. Pendletoa 0 Rand. 
478, 27 Va. 478, 18 Am.D 726 

44. US.—’Lansdowne DlstlUery ▼ 
Duggan's Distillers Products Gorp., 
64 A.2d 727. 

55CJ. p544 note27 

4B. Hass—Keeler v Goodwin, U1 
Hass 490 

48. Ind.—Yoder v Parodl, 189 KJSL 
517. 206 Ind. 894 

Tex . C or pu s Juris dtsd la Headrick 
V Fair, GlyAj;>p, 99 8W2d 658, 
664 

Wending lavoioee cannot be con¬ 
sidered as an appropriation—State 
ex rel Day Pulveriser Co v. DTltta, 
60 aW.2d 167, 166 Tenn. 156. 

4T. Cal—Amerioan Flactors ▼ Oose, 
288 P 121, 72 CaLApp. 742 
Dl—Hiller Grate Oo v. Hiay; 64 HL 
App 567. 

48L CaL—Amerioan Factors v Ooea 
288 P 12L 72 CaLApp. 742. 

48 ns—Taylor v Fall River Iron¬ 
works, DC.27.Y. 124 F. 826. 

MCoee tbsa sdeottoa 


buyer, la order to pass property In 
unascertained or future goods, re¬ 
quires more than selection on part of 
vendor—Wills v investors' Bank- 
stodcs Corporation, 178 27 B. 766, 257 
27 Y 461, 78 A.LJR. 1018, reargument 
denied 180 27 B 840, 258 NY 578. 

SOL Minn.—B. L. Wel<di Co v Zja- 
hart aa Co., 142 NW. 828. 122 
Hlnn. 422 

52 OJ p 544 note 84. 

BL US—Taylor v. Fell River Iron¬ 
works, DC NY., 124 F 826 

BS. Minn.—^EL L. Wel<rii Co v. Lar 
hart Bl Co, 142 NW 828, 122 
Minn. 482. 

B8. Ind.—Craig Brokerage Co v 
Joseph A. Goddard Co, 176 NJD 
19, 92 IndApp 884 
Minn.—Louis F Dow Co v Bittner. 

844 NW 556, 187 Minn. 148. 

La.—Edgwood Co v Falkenhasren, 92 
So 708, 151 La. 70S 
55 CJT p 544 note 89 [a]. 

64. NY—Proctor, etc, Co v Pe¬ 
ters, 184 NB. 849, 288 NY 97 

SB. CaL—Horr v Barker, 0 CsL 499. 
66 GLJ. p 644 note 4L 

66 . La.—^Edgwood Oo v P^alkenhag- 
en. 92 So 708, 161 La. 1072 
65 OJ P 644 note 42 
WettiBg apart sad aotloe to bnyeK 
md.—Craig Brokerage Co v Joseph 
A. Goddard Oo., 175 NB. 19, 92 Ind. 
App 234 


Appropriation, even with assent of 
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and at a particular plac^ merely setting the goods 
aside with the mtent to make ddivery is not such 
an appropnation as will pass the property m the 
goods The fact that the seller insures the whole 
stock in his mill and charges to the buyer the cost 
of the msurance of the part sold does not show 
that the full amount sold is actually set aside or 
marked.^^ 

In some instances title to property may pass when 
it is stored by the seller but putting oil into 
the seller’s storage tank does not m itself indicate 
that the oil is set apart for the buyer where in 
any event it would be put m the storage fa>nlp as 
part of the process of manufacture.^^^ 

Loadmg property may constitute an appropriation 
thereof to the contract^^ However, where the 
goods are to be loaded, there is no appropriation 
until the loading is complete.*^ 

It is for the jury, or the court sitting without a 
jury, to determme>> from the evidence*^ whether 
there has been a s^aration or setting apart of the 
property and an appropnation thereof to the con¬ 
tract 

Delivery or tender. Appropriation may be indi¬ 


cated hy a delivery*® or tender** of the goods to 
the buyer, or their delivery to a earner;*^ but 
no appropnation anses from a delivery to a third 
person otherwise than as bailee for the buyer,** 
or from a delivery to a earner, where the quantity 
dehvered is greater than that called for by the con¬ 
tract, and the marking, separation, or ascertainment 
of the property sold still remains to be done.** 

(2) Persons Making Appropriation; Con¬ 
sent 

While the Mieetlon and appropriation way bo made 
by either party or both partlee to the contract of sale, 
the property does not pace until an appropriation of the 
goods has been made with the asaent of both parties. 

While the selection and appropriation of the 
goods may be made by either party or both par¬ 
ties to the contract of sale,^* where the goods sold 
are not ^edfic, the property does not pass untQ an 
appropriation of the sptd&c goods has been made 
with the assent of both parties.^ This assent may, 
however, be either eicpress or implied,^* and may 
be given hy one party either before^ or after^^ 
the act of appropnation by the other. An appro¬ 
priation ly the sdler alone passes title when,^® 
and only when,^* it is assented to 1y the btyer 


07. ND—Stanford v. Mbaill. 7S N 
W 988, 6 KJD. 686, 88 UEUL 760. 
66 OJ p 644 note 48. 

68 . Wash.—-'Wlntcrmota v TTblon 
liumber Go, 179 P. 666, 106 Wash. 
196. 

68 . Tex.—^exaa Bay Assoc, v. Aa- 
ffleton State Banl^ Oom.App, 891 
SW 846 

60. NT—Proctor, etCL, Go. ▼. Pe¬ 
ters, 184 NB. 849, 888 N.T. 97. 

61. HI—Tupman Thnrlow Co v. 
Cook, 96 KJD.8d 666 , 848 BUIlPP 
844 

65 GJ p 644 note 47. 

68 . Pa.—Rochester, eta, On Co v. 
Hoffhey, 86 Pa. 888. 

65 CJ p 644 note 48 

Completion of loadlny as essen ti al 
to delivery passing title see Infra 
S 869. 

68 . NT—Columbia Products Corp 

V Coronation Diamonds, 96 N T 8. 
8 d 898, 876 AppDlv. 1088—Dows v. 
Morewood, 10 Barb. 188. 

64. Wash.—North Idaho Grain Ca 

V CaUlson, 146 P. 888, 88 Wash. 
818 

66 cur. p 646 note 66. 

Bviaence held sfdBdsnt 

To show appropriation by aellsr 
with assent of boyar—Columbia 
Produete Corp v. Coronation Dlar 
monde, 96 N.TS8d 898, 876 AppDlv. 
1088—Feldman v Ehn Coats, Ino, 80 
NTS8d 486, 191 Mlsa 664, 

77C JS.—66 


68 . N.T—Glass v IDsroCh, 147 NJEDL 
71, 889 NT. 476. 

Delivery ss psssing tills generally 
see Infra I 860 

66 . N.T—Font v. echllfmai^ 167 
N.T.S 666, 116 Visa 156 

CkmtraeO Ite ss2s of trees 
Where under oontrset for eals of 
tress partlss oontsmplated that tress 
Involved were to be grown and 
prooesaed and then dug and delivered 
to the buyer and there was designer 
tion of place where seedlings were 
growing sad It was contemplated 
that ssedllngi were to be budded, nnr 
til the budded eeedlings were dug and 
tendered to the buyer there oould be 
no such eegrsgation from large num¬ 
ber of trees of same variety ss would 
dsflnltaly appropriate tbs trs«» in¬ 
volved to the eontract.—J. C Angel- 
man. Ina, V. Sanders Nursery Co., 
Tex.CivJ^»p., 140 &W2d 600, error 
rsfhssd. 

67. n&—Xb rs James Butler Oro- 
oery Co., DGLNT, 10 FSupp 809. 

Utah.—Ifldflletou v Bvans, 46 P8d 
670. 86 Xrteh 896 
66 GLJ. p 646 note 6A 
SOilpplag goods 

Goods may be appropriated to the 
contract by ChipmenL—Rimes v. 
Jones, 7 TemLApp. 689—68 GU p 546 
note 68 [s3. 

6 & N.Tw—Commsrolsl Motors MOrtg 
Corp. V. Mack International Motor 
Truck Corp., 809 NT a 661, 218 
AppJ>lv. 86 


68 L NT—Lambom v. Seggennan, 
147 N.BL 607, 840 NT. 116, 88 
JLLJR. 1640 

TOl Minn.—Bundy v Meyer, 181 N. 
W. 846, 148 Minn. 262 

71. N.EL—Andrews v. Cheney, 62 
NJBL 404. 

Ts.—American Hlda eta. Go. v 
ChaUdsy, 44 aXL 706, 101 Ta. 458 

79. N.T —Dbldmaa v. flCen Coate, 
Ino, 80 NT.a8d 486, 191 Mine 
664. 

Tenn.—State ex rCL Day Pulveriser 
Co V Fitts, 60 aWSd 167, 166 
Tenn. 166. 

66 OJ. p 546 note 60. 

7a Loi—BOgwood Oa V. SUkebha- 
gen, 98 So 70S. 161 Da 1072. 1074 

65 CJ p 646 note 60. 

74. Ohio—McCone v. Hobha 16 Ofalo 
App. 846. 

7a Minn.—Bundy v Meyer, 181 N 
W 846, 148 Minn. 858. 

NT.— WUllsm Whitman Go v. Wit^ 
oomba 804 N.Ta 417, 188 Miaa 
117. 

7a N.T.n-Wme V. mveatoraf Bezde- 
stocks OorpoTBtlon, 178 NJL 765, 
257 N.T. 461, 78 AJUB. 1018. re- 
argument denied 180 NB. 840, 258 
NT. 678 

Tenn.—State ex reL Day Pulveriser 
Ca V. Fitts, 60 8 W2d 167, 166 
Tenn. 156 

55 GLJ. p 645 note GA 
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Under the terms and construction of a particular 
contract, or the arcumstances of a parbcular case, 
the s^er may be authorized or reqmred to make 
the selection or appropriation^^ and the buyer may 
consent in advance thereto^^ on the condition that 
the goods shall answer the requirements of the 
contract ,7* and in such case the title ordinarily 
passes when the seller makes the a|^opnation,8<^ 
or at least the title passes without any subsequent 
assent on the part of the buyer where the appropri¬ 
ation IS made in accordance with the terms of the 
contract but, unless the buyer with knowledge 
of the facts subsequently assents thereto,^* the ti¬ 
tle does not pass where the appropnation is not 
made in accordance with the terms of the con- 
tract,<< as where the goods appropnated are not 
the kmd or quahty agreed on^^ or are not shipped 
at the time stipulated.^^ The seller cannot make 
an effective appropriation after the buyer has can- 
cded or repudiated the contract and thereby with¬ 
drawn his implied assent to a future appropriation 
by the sefler,*# 

If the goods sold constitute a part of a specific 
mass and tiie whole mass is ddivered to the buyer, 
he 18 authorized to select and appropriate the part 
purchased.^^ It has been hdd that where the buyer 
1 $ to sdect and remove a speafied quantity from 
a specific mass, and he fails to do so within the 
time limited by the contract, he becomes the owner 
of his proportion of the mass.^^ 


e. Operation and Effect 

In the abtenoe of anything to show an Intent to the 
contrary, tha property In the goods paaaat to the buyer 
when the eeleotlon, separation, and appropriation are 
completed 

In the absence of anything to show an mtent to 
the contrary, the property in the goods passes to 
the buyer when the selection, separation, and ap- 
propnation are completed,provided nothmg dse 
remains to be done to complete the contract,^^ and 
the effect of the separation and appropriation is not 
destroyed by the fact that the goods are subse¬ 
quently mtermixed with the original mass Until 
the appropnation is completed, however, a tenta¬ 
tive selection is not condusivc,®* it may be with¬ 
drawn^^ and other goods substituted,^^ provided 
they comply with the contract®® 

§ 254. — Putting Property in Ddiveralde 
State 

a. In general 

b Artide to be manufactured 
a. In General 

If under a contract for the sale of speolflo goods the 
seller le bound to do something to the geode for the 
purpose of putting them In a dellverabla state, and a 
dllTerent Intention does not appear, the property does 
not pass until such thing la done 

If under a contract for the sale of speafic goods 
the sdler is bound to do something to the goods 


77. TJ 8.-^7 & WaUtoF Dry Goods 
Oo V Adams Mfg; Oo^ CCJLNY, 
lOS FSd 906 

55 OJ. p 546 note 64. 

78. IjS.—B dgwood Oou v Fslkea- 
basen. 96 So. 708, 151 La. lOTL 

N* Y.—Cblumbia Mills v. Machenbach 
Importing Co, 191 MY8. SSo, 117 

lOsa ssa 

79l Mast.—Smith v. Bdwarda, SO M 
a. 1017,166 Maas. SSL 

80ii Ind.—Marts v Putnam, 20 NH 
170,117 md. S9S. 

8L Colo —Colorado Springs Live 
Stock Oou V Godding, 88 P. 68, SO 
Colo. 249. 

sa Msss.—Gardner Lana 12 

AUen Sa 

sa Minn.—hoover v. Maher, 68 M 
W 646, 51 Minn. 369 

Ohio—X>olesal v doveland. Canton 
6b Oblumbna Motor OBVelght Co, 4 
Ohio Supp 218 

sa Mass.—Gardner t. Lana 12 Al¬ 
len 29. 

55 CLJ. p 646 note 7L 

88, lOnap-^oover v. Maher, 62 M 
W. 646, 61 Minn. S6a 

aa Conn.—Ghurehlll Grain, etc., Ca 
▼. Newton, 89 A. 112L 88 Conn. 180 

55 CLJ p 64S note 7a 


187 Maas—Weld v Cutler, 2 Gray 
196 

NY—Lamprey v. Sargent 58 NJBL 
24L 

sa Tez—Williams v Leon, oto. 
Land Co, dvJbpp, 65 SW 974 

sa Ehn.—Stewart v. Heimingsen 
Produce Oo, 129 P 18L 88 Kan. 
SSL 50 LJftJLpNS, IIL AnaCSa 
1914B 70L 
55 CLJ p 546 note 76 
VSlfocm Salas Ao9 

(1) Under the Uniform Sales Act 
when there is a contract to aeU lui- 
aacertalned or future goods by de¬ 
scription, and goods of that descrip¬ 
tion and in a deliverahlo state are on- 
oondltlonally appropriated to the 
oontraet either by the seller with 
the assent of the buyer, or by the 
buyer with the assent of the seller, 
the property In the goods thereupon 
passes to the buyer. In the aheence 
of an Intention to the contrary 
UL—JTupman Thuzlow Go v Codk; 

96 NlLSd 666, 342 ULApp. S44 
Wash.—Veblen v. Foss, 201 P.2d 719. 
8S WsjdLSd 286 

<8) A sale of lea cream euulpment, 
which could not all be delivered at 
I one time because seller did not have 
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all of it In stock and some of it had 
to be manufactured apeolally for 
buyers* needs, was sale of unasoer- 
tainod or future goods within statu¬ 
tory provialom—Yoblen v Foss, su¬ 
pra. 

(S) **Unoondltlonal’' niesns with¬ 
out oondltlona other than thoae spe- 
oi fl ed In the oontract^-Dolezal v 
develand. Canton ft Oolumbua Mo¬ 
tor Freight Co., 4 Ohio Supp S18 
(4) Statutory rule was InappUeap 
ble to property definitely Identified 
by serial numbers.—Publlcker Com- 
merdsl Alcohol Oo v HCrger, 21 
ASd 27, 1S9 Conn. 666 

8a Kan.—Stewart v. Bennlngsen 
Produce Go. 129 P 181, 88 Bhn. 
681, 50 L.RJL.NS, IIL AtihAji 
1914B 70L 

Neb —Simpson v Cereseo Stats 
Bank, 76 N.W 664, 66 Neb. 240 

9L Mb—Groff V Belehe. 62 M6 400 

9a NJD—Stanford v McGill, 72 N 
W 938, 6 ND 686, 28 UELA. 760 

sa NJD—Stanford v. McGill, su¬ 
pra 

9a NJD—Stanford v McGill, supra, 
sa ND—Stanford V McGill, supra. 



77 aj.S. 


SALES 


S 254 


for the purpose of putting them in a deliverable 
state, that is, into a condition m which the bujer 
IS bound to accept them, and a different mtention 
does not appear, the property does not pass until 
such thing IS done It will be presumed that the 
title does not pass,^^ and that the parties did not 
mtend it to pass,^^ while something remains to be 
done by the seller to put the goods m a deliverable 
state or condition. Thus, where trees are to be 
t nmme d,^^ cotton to be ginned and baled,^ to 
be dried,* crops to be gathered or threshed,* cat¬ 
tle to be fattened,^ hops to be baled,* machmery 
to be s^ up,* or lumber to be sawed or planed,^ 
the doing of such thing is presumptively a con¬ 
dition precedent to the transfer of the property 
Conversely, as soon as the acts necessary to put the 
goods in a dehverable condition are performed the 
title ordinarily will pass,* and if it appears that 
It was the mtention of the parties that the proper¬ 
ty should pass at once, notwithstanding the goods 
were to be put m a deliverable condition, such in¬ 
tention will prevail * 


b. Article to Be Mamifactnred 

In tfetermlnlna when title paesee under a contract 
for the eale of an article to be manufactured, the courte 
will carry Into effect the Intention of the ptrtlee 

In determinmg when title passes under a con¬ 
tract for the sale of an article to be manufactured, 
the courts will not enforce an}' arlutrary rules of 
construction,^* but will cany mto effect the inten¬ 
tion of the parties as shown by the terms of the 
agreement and the facts and arcumstances sur¬ 
rounding the transaction.^^ It is competent for 
the parties to ag*ee that the artide to be manufac¬ 
tured or produced shall from the beginning or at 
any stage of its production be the property of the 
buyer,and if it clearly appears that sudi was 
the mtention of the parties the title will pass be¬ 
fore the article has been completed.^* On the oth¬ 
er hand, where an mtention to the contraiy does 
not clearly appear, title will not pass until the ar¬ 
ticle is completed and ready for ddiveiy or is m 
a deliverable state or condition and this rule is 
not necessarily affected by the fact that the buyer 
furmshes a part of the material,^* supenntends the 
work of manufacture or construction,^* pays the 


se. CaL—BreitengroM v Theodora 
Erumm, Ino^ 96 PSd 870, 85 Cal 
App2d 689 

OU—Ogle V OMahoma City Horae 
& Mule Commiaalon Co., 47 PSd 
180, 178 Old 84. 

56 CJ p 646 note 64. 

MatutOKff enaotawnt of rule 

(1) The rule la the same under the 
Uniform Sales Aot 
US—BOy 4b WallEsr Dry Goods Go 
V Adams Mfg Co. C.CULNT. 105 
FSd 906—BL Albrecht 4b Son v 
Ijandy, DC Minn., 87 FSupp 65. re¬ 
versed on other grounds, C.GLA., 
114 FSd lOA 

Iowa.—Dannom Mfg Go v Strauss 
Go, 15 NWSd 899, 885 lowa 97 
Wahh.—Stack v Baird, 19 FSd 105, 
171 Wash. 651. 

(8) The distributor of automo- 
bUea, in case of sale to a dealer. Is 
not bound to do anything with auto¬ 
mobiles to put them Into a deliver¬ 
able state within the meaning of the 
statute.—Granite Acceptance Corp v 
Fergnanl, 71 A.2d 488, U6 Vt. 165 

97. nSw—Kahn v. Bosentiel, DC 
KT, 898 F 666 

98. Iowa.—Gempel V. Korthem Hard¬ 
wood Dumber Co., 181 KW. 88, 
148 Iowa 586. 

99. OkL—Ogle V. Oklahoma City 
Hbrse 4b Mule Commission Co, 47 
P.8d 180, 178 OkL 8A 

1. US—The Bagse Cotton Gases, 
GLCL, 88 WalL 180, 28 IM, 868 
65 C J p 647 note 88 

S. Mass —Foster T. BopsA 111 
Mass 10. 


8 . Okl—Ogle V Oklahoma City 

HOrse 4b Mule Commission Co, 47 
P2d 180. ITS OLL 84 

65 G.J p 647 not# 90 

4. OkL—Ogle V Oklahoma City 

Hioraa 4b Mula Commission Coi, su¬ 
pra. 

56 OJ. p 647 note 91. 

8b NY—Keeler v Vendervere, 5 
818. 

Or—Backhaos v Bnell% 72 P 976. 
79 P 942. 48 Or. 668 

Ob Mo —Fairbanks v. Rldhardson I 
Drug Co., 48 MoApp 868. 

TL—Kitaon Mach Co. v Holden, 58 | 
A. 871. 74 Yt. 104 I 

7. NY.—Chambers v Austin, 68 
NYS 68, 67 AppJMr. 859 

Tex.—Cooper v Bumpass, 1 TezA. 
avGaa i 498 

8. Kam—Stewart v. Henningsen 
Produce Co., 189 P. 181, 88 Kbil 
681, 50 DJLA.,NS., Ill, AnmCaa 
1914B 701 

NY.—Ferry v South Shore Grow¬ 
ers*, ete.. Assoc., 179 NYS. 486i 
189 App Div. 648 

8. Iowa.—Welch v Spies, 78 K.W. 
648, 108 Iowa 889. 

56 C J p 647 note 98. 

la UJ3—Clsrkson v Stevens^ NJT., 
1 set. 800, 106 UjS 606, *7 X^JSd. 
189. 

11. US —In re Kellett Aircraft 
Corp, DGPa., 94 FSupp 108, af¬ 
firmed in part and reversed In pert 
on other grounds, CA., 191 TPM 
881 

66 CJ P 647 note 88 

18; Ala^—B. F. Darrsh liumbsr Co 
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V McGowin Lumber Co., 84 So 
421, 17 AUuApp 866 

55 CJ P 647 note 1. 

18. Ya.—Bills, etc.. Lumber Co v 
Hubbard, 96 SR 764, 128 Ya. 4S1 
66 CJ p 547 note 8 
14. US—Boatright v Stelnlte Ra¬ 
dio Corporation, C CA.Kan, 46 F 
8d 885 

Ohio—Blacfc-dawson Co. v Bvatt, 
88 NJS.2d 408, 189 Ohio St 100— 
Herring Hall Marvin Safe Go v 
Biatt 16 Ohio Supp 187 
Tex.—Lewis v. Pittman, dvApp., 
191 S.W3d 691—Gana v. Braaaell, 
CivApp, 76 S W 2d 326, error dla- 
mlssed. 

66 CJ p 547 note 8. 

Necessity of delivery and aooeptanoa 
see infra 65 257, 26L 
Mm to date of pesfonnsaoe where 
goods are ordered to be mannfae- 
tnred, title does not pass at least 
until date of performance.—J C Bn- 
gelman. Inc., v Sanders Nursery Co, 
Tex.CivApp, 140 SW8d 600^ error 
refused. 

T TitSiii WtajeniMn etalMi Aflt 
U&-Bly 4b Walker Dry Goods Co. 
T Adams 3Cfg Co.. GCA^Y., 106 
F 2d 906. 

Iowa.—Lannom Mfg Coi v. Stransa 
Go, 16 NW2d 899, 285 lowa 97. 
18. NY—Matter of Non-Mhgnetio 
Watdi Go., 84 N.YB 1017, 88 Hun 
196 

56 CJ.p 648 note 6 

16. US—U S V Ansonia Braaa 4b 
Copper Co, Yeu. 81 SCt 49, 218 
U S 458. 64 LRd 1107. 

56 CJ p 648 note 6. 
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pnce in advance^^ or in installments as the work 
progresseSfi^ or even by the fact that dunng the 
process of construction the article is so identfied 
and appropnated to the contract that the seller 
would be bound to ddiver that particular article 
and could not substitute another similar article, 
which would otherwise correspond with the agree¬ 
ment^^ In other word^ these matters are not 
condusiye 

§ 255. Necessity of Ddivery 

Whether or not title to pereonel property oontrected 
to be sold peeeat before or without delivery of the eub- 
Ject matter depends largely on the Intention of the par¬ 
ties and the facte of the partleular traneaetlon 

At common law and under some statutes, such as 
the Umform Sales Act, whether or not tide to 
personal proper^ contracted to be sold passes before 


or without deliveiy of the subject matter depends 
largely on the intention of the parties^^ and the 
facts of the particular transaction Tide may pass 
without dehvery of the subject matter,at least as 
between the parties,^^ where the subject matter 
consists of specific or identified property's ^ a 
dehverable condition,ss the contract is not within 
the statute of frauds,and the parties mtend the 
tide to pass immediately or before, or without, de¬ 
hvery ss However, it has been stated that the ab¬ 
sence of delivery calls for an explanation,*^ and 
the unexplained failure to dehver the property sold 
IS a arcumstance tendmg to show that tide did 
not pass.** 

On the other hand, a dehveiy may be essential to 
pass tide*i as against third persons, as discussed 
mfra § 258^ as well as where the parties mtend 
that tide shall not pass until dehvery,** or dehv- 


17. NJ*—West Jersey B. Go. v 
Trenton Car Worlcs Oou. SS KJ 
Law 617. 

la US—^ B V. Ansonla Brass & 
Copper Go, Va.. SI SCt. 49, SIS U 
S 452, 64 LJSd. 1107 

55 CJ p 648 note a 

IS. KY—Andrews v Borant, 11 
NT S6, 41, 62 AmD. 61 

aOi Wash.—Smnner E. Fresoott CO 
▼ Sumner, 201 P. SOa 117 WsblL 

28 a 

SEL ua—npton T. UiUer. CGJL 
XowB. T9 FSd 298—Calcaxa v U 
a. CCLAJIo., 68 FSd 767—Paclflo 
Co-opl Poultry Producers v U S, 
91 FSupp 672. motion yrented In 
part snd overruled in part 91 F 
Supp 98S, 117 CLCL 286 
AriLr—Vlttitow T. Lewla 100 SW8d 
89, 19S Ark. SIS 

Kan.—Montgomery Ward A Co v 
State Commission of Revenue and 
TSxatloii, 18S PSd 1008, 156 San. 
408 

56 GLJ p 648 note IS 
Performance of contract by delivery 

see supra IS 181-817 
Ksoessity of dellvsty of subject mat¬ 
ter where 

BOl of sale Is executed and deliv¬ 
ered see infra | 267 a. 

Price la paid see Infra f 866 
Ws may pass even though seller 
retains possession, or title may be re¬ 
tained although possession Is given 
to buyer—Craig Brokerage Co v 
Joseph A. Qoddard Co., 176 NEL 19. 
92 XndJLpp. 284. 

28. B^—Eentndky Motor Car Oo v 
Darehkamp^ 178 SW 684, 168 Ky 
819. 

66 GLJ p 648 note 16. 

88. U8--Collins Fleming, Sim 
Appl, 168 FSd 426—^Troy Refining 
Oorp T Slsgter Oil A Orease Co. 
DCEy«61FSi2PP 86A 


Ala.—Warrick v Liddon. 160 So 684, 
280 Ala. 258 

Fla.—Orange Belt Land Exchange v 
Speer, 129 So 779. 100 Fla. 182 
G«l— Wallis ▼ Bellali, 1 8JS.2d 772. 
60 Qa.Apx>. 688 

IlL—Leopold ▼ Uhiveraal Credit Oo, 
8 NB.2d 727, 290 lUJVpp 306 
Iowa.-^dden v Eldrldga 220 KW 
271, 210 Iowa 088 

Ohio —Eoepp V Seenrity-Home Troat 
Oo, 198 KB. 188, 47 Ohio App 487 
Okl—Stendlsh Pips Line Co v Okr 
lahoma County Sbedse Board, 141 
PSd 281, 198 OkL 180 
56 (XJ p 648 note 17. 

Rl Pnerto Bleo 

(1) The absence of delivery is not 
inconsistent with passage of title to 
the property—Anderson v Mercado, 
GC.AJ»aerto Rloo, 168 FSd 808, oei^ 
tlorarl denied Mercado v Anderson, 
68 set 880, 888 US 887, 98 L.Bd 
410 

(8) However, it has also been held 
that title to tangible and movable 
personal property does not pass be¬ 
fore delivery to the buyer, and with¬ 
out su<fii delivery the sale Is not con¬ 
summated.—West India Oil Co. T 
Sancho, CCLAJPuerto Rloo, 108 FSd 
144, afllrmed West India Oil Co v 
Domenech, 61 SCt 90. 811 US SO. 85 
LEd. 16, rehearing denied West In¬ 
dia on Oo, Pnerto Rico, v Domenech. 
61 act 814. 811 US 729. 86 Xi.Ed. 
474 I 

8A US—In re Shiterprlae Foundry 
Co. Darn.. 87 FSupp 745 
Fla.—Orange Belt Land Exchange v 
Speer, 1S9 So. 779, 100 Fla. 188 
I Mo—Martin v. Connor, 128 8W2d 
808. 888 Mo App. 101A 
Mont—TJadESon v McDonald, 148 P 
2d 808, 116 Mont 868—Brown v 
Federal Surety Co., 8 P2d 647, 91 
Mont 889 

^ OkL—Anderson v Conrtney. 818 P 2d 
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set 80S OkL 71—Holblrd v Har¬ 
ris, 174 P.2d 868, 197 OkL 646 
Vt—Paclflo Lumber Agency v Kar 
tional Aircraft Materials COzp^ 182 
A. 198, 108 Vt 10 

65 a J p 648 note 18 

86. Ala.—Warrick v Liddon. 160 So 
584. 880 Ala. 868 

Fla.—Orange Belt Land Exchange v 
Speer, 189 So 779, 100 Fla. 182 
La.—Dodd V Hbimn, 189 So 411, 14 
leuApp 47 

Uont-Clasrpool v Malta Standard 
Garage, SO P2d 89, 96 Mont 285 

66 CLJ p 548 note 19 

86. Qa.—Seagraves v Newbem, 192 
SE 884, 66GaJLpp 487 

65 CJ p 649 note 80 

87. US —U S V Amalgamated Sug¬ 
ar Co, CCLAUtah, 78 FSd 766 

66 C J p 649 note 8L 

aa Ihd.—Craig Brokerage Co v Jo¬ 
seph A. Goddard Oo., 176 KEL 19. 
98 IndJU;»p 88A 

Tex.—Cities Servlos Oil Oo v Hef- 
flngton. CivApp, 108 SW2d 884 
WVa.—Sturgill v Lovell Lumber 
Co. 51 SE.2d 186 
66 CJ. p 649 note 22. 

89w Gsl—W sUls V Bellsh. 1 SHSO 
778, 59 GaJkpp 688 
M Gaj—Wallis v Bellah. supra. 
3L DeL—Wheatley v H. ft HL Poul¬ 
try Co, Super. 76 A.2d 708 
Miss—Braid Electric Oo v Stone- 
man, 140 So 84A 

Or—Reid V Wentworth ft Irwin, 78 
P 8d 881, 167 Or 626 
56 CJ P 649 note 28 
68. CsL-Parker v Home Fire ft 
Marine Ins. Oo., 67 PSd 646, 13 Osl 
App2d 716 

KT—Donner v Associated Lace 
Corp, 102 KT8.2d 766, 277 App 
Div 697 

Wls—liiner ▼. Mlttelstedt 42 KW 
2d 604. 267 Wla. 70 
56 C J p 649 note 26. 
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cry IS necessary by the terms of the contract®* or 
as a means of identifying^ the g;oods.*^ 

Presumptions, In the absence of speafic agree¬ 
ment on the question, the presumption is that the 
title passed at the time of the purchase mthout 
delivery;** but, where the contract of sale pro¬ 
vides for dehvery, title is presumed to remain m 
the seller until there is a dehvery ** 

Question for jury. Under the evidence in a par¬ 
ticular cas^ It may be a question for the jury 
whether title was to pass before, or not until, d^ 
hvery.*^ 

§ 256. -At Particular Place 

a. In general 

b. F. O. B. contract 

a. In Qeneral 

Where the teller It to deliver the property at, or 
transport It to, a partleular place, title ordinarily will not 
pate until the property le delivered to the buyer or 
reaohet the agreed place. 

Where the seller is to ddiver the properly at, or 
tranq>ort it to, a parbcular place, title ordinarily 
will not pass until the proper^ is dehvered to the 
buyer or reaches the agreed place;** but this is 
not always true,** and the property will pass not¬ 


§§ 255-256 

withstanding the sdler is to make such dehvery 
if such 18 the mtenbon of the parties.^* 

Presumptions. In the absence of proof of an in¬ 
tent to the contrary, where the seller agrees to 
dehver the property at a parbcular place unhl he 
has done so presumably the proper^ is not in¬ 
tended to pass.*^ The provision of Umform Sales 
Act that the property in goods sold, under a con¬ 
tract reqmrmg the seller to deliver the goods at 
a parbcular place, does not pass unbl the goods have 
been dehvered at the particular place, unless a 
different mtenbon appears, is only a presump- 
bon** or rule of mterpretation** for ascertaimng 
the mtenbon of the parties, and is operative only 
uhere a different mtenbon does not appear.*^ 

b. F. 0. B. Oontraet 

Tho gonoral ruU is that. In tha aboonoo of an Inten¬ 
tion to tha contrary, tha title paaaaa to the buyer on da- 
livery at tha daaignatad FOB point 

Where the place designated m a contract of sale 
F. O. B. is regarded as the place of delivery, as 
discussed supra § 145, the general rule is that, in 
the absence of an mtenbon to the contrary,** the 
btle passes to the buyer on dehvery at the desig¬ 
nated F. O. B. pomt** Although the expression 
'T. O. B.** g|;enerally signifies an mtenbon to pass 


as. us — Padflo Co-op Poultry Pro- 
ducara v U S, 81 FSupp 878, mo- 
tloiia granted In part and ovarmlad 
In part 98 FSupp 988. 117 CLGL 
886—Martlii Jaaaaa ICdtora v. 
Reading Co, DCPa., 87 FSupp 
818, affirmed. CCJL, 181 F8d 788 
Ey^Crowder v Bamea Auto Co, 
818 S W ad 679, 809 Ey 688 
ICasa —^Bandvango v. Walter C. Beiif* 
eon Co, 64 NIL8d 918, 819 Masa 
110 

56 a J p 649 note 89 
Delivary at partloular place see In- 
tra I 866 

Ckmflition liald waived 
nL—Superior Hbuaaliold Ufg Co v 
Bruna 89 NlL8d 699, 889 IlLApp 
958 

66 CUT. p 649 note 89 [a], [b] 

84. ]na.-^taflord v Andara 8 Fla 

84 

Wash.—John Hhacoek ICut. liifa Ina 
Ca V Lewie Realty A Invasbnant 
Gorporaboa St P 8d 678, ITS Wash. 
444. 

88. N GL—Teague v Edward Ghrooery 
Stora 96 SJBL 178, 176 NO. 196. 

66 cur. P 660 note 88. 

88. Ala—Vdteh V mtnole Cent R. 
Co. 6S Sa 67d 14 AlaApp 146 

87. Ala—Vdtdi v Illinois Csntrsl 
R. Co, supra 
65 OJ p 650 note SO. 


88. US—Bowles v Jung, DGLCal., ^ 
67 FSupp 70L 

Iowa—Rudy-Patridk Seed Co v 
Roseman, IS N.wad 847, 8S4 Iowa 
697. 

NK^Amerlcan Steel A Ibm Oa v 
Wooater, 69 A.2d 841, 06 EJS. 170 
Ohio —Herring HOU Marvin Safe Co 
V. Evatt, 18 Ohio Supp. 187. 

Tez.—Ooc]^ jBds dted la Headrick 
V Fair, ClyJkpp., 99 &WSd 668, 
864 

66 CJ p660notelt. 

■videace held to support ftriHug 
that seller agreed to deliver property 
at particular pl ac a 
Cal—Goldberg v. Sonthwestsm Met¬ 
als Corp. 808 PSd 76, 98 GaLAppSd 
819 

NY—Donner v Associated Lace 
Corp, 108 NTS 2d 765, 877 App 
Dhr 897. affirmed 108 NBL8d 84a 
808 NT 719 

89. CaL—Woodbine v. Tan Horn. 178 
P3d 17, 89 Cal 2d 95 

66 CUT p 660 note 98. 

40. Cal—Woodbine v Tan Horn, sn- 
pvar— Boston Lron A Mdtal Co v. 
Rosenthal. 166 P2d 998, 68 CalJlppL 
Sd 664 

65 CJ* p 680 note S8. 

Ihferenoe of intention from payment 
of price see Infra | 866 
4L md.—Bruno v FhllUps. 142 NEL 
81, 80 IndJLpp 658 

4S. NT—a G Gunther’s Sons v. 
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UcGoldzldc, 5 N.T8.8d SOS, 265 
App Dtv 189, sfflrmed 18 NJSLSd 12. 
879 NT 14a 

48. N J.—Zone Co. v Service TTsnsp 
Co. 67 A.8d 66a 1*7 NJ^Xaw 112 

44. NJ—Zone Ca T Service Transp 
Co, supra. 

NT—a G Gunther’s Sons v. lio- 
Gddrica 6 NTS 2d SOA 266 App 
Div 129. affirmed IS NJLSd IS. 879 
NT 148 

4& CaL—Standard OU Oa of Oall- 
fomla V Johnson, 147 P 2d 677, 24 
ObI 2d 40 

Ill —Department of Bovenue Jen- 
nlMiipTPHglit OoTP, M NBLMI 89S. 
Sn DL 4,1. 

Wyo—HereUlea Powder Ca v State 
Board of BqnaUsatfoa. 208 P2d 
109a 66 wya 268, rehearing denied 
810 P.2d 824. 66 Wyo SOS-Mdirl- 
son Enudson Go, Ina State 
Board of Egoaliaatlon, 116 Pld 927, 
68 wyo 50a 

40. U S.—U a V. R. P. Andrews Go. 
CLCL, 28 act lOa 207 UAL 82a 62 
TiJBfl. 186—Henry H. Gross Oa v. 
U. a. CLCAuIlL, US F2d ISS—EKfr- 
man, WUUams A Go v. Murray 
Tnmsp. Co., DaN.T., 81 FSupp 
820 

Gal—Standard Oil Go of Gallfomla 
▼ Johnson. 147 P2d 677, 24 GsLSd 
40—Artukovlch v. PadSc States 
Cast Iron Pipe Col. 176 PSd 962, 
78 CaLApp.2d L 



§§ 256-257 


BALES 


77 O.JS 


title at the F. O B point,^^ such meaning is not 
conclusive on that question,and the intent of 
the parties with respect to the passing of title un¬ 
der sudi a contract must be determmed from the 
contract, the parties’ conduct, and the arcumstanc- 
es liras the effect of the F O B provision de¬ 
pends on the connection in which it is used, and if 
used m connection with fixing the price and not 
as fixmg the place of dehveiy, as discussed supra 
§ 143, It will not be held to require delivery at the 
FOB. pomt designated before title passes to the 
buyer.5® 

Presumptions. Since it is a necessary implica¬ 
tion of an F. O B. contract of sale that the buyer, 
after the goods are dehvered free on board, shall 
bear all the e3q>ense, as discussed supra § 75, and 
all nsk of loss, infra § 286, unless a different in¬ 
tention appears,^^ the presumption is that the prop¬ 
erty passes to the buyer when the goods are de¬ 


livered free on board^^ at the designated pomt,^^ 
and not before 

§ 257. -Articles to Be Manufactured 

Qsnerally apaaklnQ In ordar to past title under e 
contract for the aale of an article to be manufactured 
there muat be a delivery, or at leaat aomethina equiva¬ 
lent thereto, although the propeity will paae before 
or without delivery If each an Intention of the partlea 
appear!. 

Generally speaking, in order to pass title under 
a contract for the sale of an article to be manuf- 
factured, there must be not only a completion of 
the article, as discussed supra § 254, but also a de- 
hvtacyfi^ or at least something equivalent there- 
to,^^ a tender,B7 or a setting apart for the buy¬ 
er and an appropriation to the contract, as dis¬ 
cussed supra § 253. The intention of the parties 
will, however, govem,^^ and if such intention ap¬ 
pears the property will pass before or without de- 
hveryW 


DC.—Seoor v Gharles H Tompkliifl 
Co, UULApxk.. 45 A.2d 117 
Ill—Deportment of Revenue v Jen- 
nlson-WMffht Corp., 66 NJS.2d S95. 
S98 UL 401. 

Ohio —Hooven & Allleon Co v Uvatt, 
11 Ohio Supp. 28. allinned 61 X.E 
2d 728, 142 Ohio St. 285. reversed 
on other grounds 66 SCt 870, 324 
TT6 662, 89 KBld. 1252, rehearing 
denied 65 S.Ct 1198, 885 TJ 8 892. 
89 L.BSd. 8004 

Tex.—Wr v Mayfield Feed ft Gmln 
Co., CivJLpp, 208 S.W 2d 801 
Utah.—Union Portland Cement Co v 
State Tax Commission, 170 P2d 
164, 110 Utah 186, reheard 176 P.2d 
879, 110 Utah 152 

Wyo—Hercules Powder Co v State 
Board of Equalisation, 808 F8d 
1096, 66 Wyo 268, rehearing denied 
210 P2d 824, 66 Wyo 809-^orri- 
son Knudson Co, Ina v State 
Board of Equalisation, 185 P 2d 927, 
68 Wyo. 600 

65 CLJ. p 550 note 81 [o] (1). 

Canftar as Irnyer 

Under FOR oontraet point of 
deetlnatlon, the fact that the carrier 
is also the buyer does not neoessarily 
show that actual delivery took place 
%t point of shipment.—Standard Oil 
Co of California v. Johnson, 147 P 2d 
577, 24 OaL2d 40 

4/7. CaL—Southern Fa& 06 v Ehr- 
man-Mldiaels Co. 147 P8d 692. 68 
CalApp2d 767—Gopcevlo v Call- 
fomla Packing Corp, 220 P. 1078, 
64 CaLApp 188—OlanelU v. Globe 
Grain ft HiUlng Oo^ 191 P 780, 48 
CaLApp 108 

D.C.—DIstrlot of Columbia v UMohn 
Co.. CLA., 185 Fid 998. 

4R OsL—Southern Pac: Go v Hsn 
man-Midiaeie Co, 147 P2d 692. 68 
OalApp2d 767—Gopcevlo v. OsU- 


I fomla Packing Corp, 220 P 1078, 
64 CaLApp 188—GianelU v Globe 
Grain ft Milling C6., 191 P 780, 48 
Calilpp 108. 

Uhaaoevtaliied goods 
Where there is sale of unascer¬ 
tained goods, FOR shipping direc¬ 
tions do not detexmine place cf pas¬ 
sage of title and delivery—Common¬ 
wealth V WiloU Corporation, 178 A 
404, 816 Pa. 88, 101 ALJt 887, af¬ 
firmed WnoU Corporation v. Com¬ 
monwealth of Penneylvanla, 65 SCt. 
868 , 294 U S. 169. 79 D-Ed 888, rehear¬ 
ing denied 66 SCt. 648, 894 US 788, 
79 l4.Bd. 1862 

49. D CL—Electrio Storage Battery 
Co V Dietrict of Columbia, 165 F 
2d 867. 81 nSAppJ>C 185—Brown 
liumbw Co V CL L XL, 85 F 2d 880, 
59 AppDa 110. 

6 a GaL—Southern Fae. Co v 
man-Mlchaele COn 147 P8d 692, 63 
GalAppSd 757 

DCL—Dietrict of Columbia v. U6- 
john Co., CA^ 185 F2d 992. 

Ind.—Craig Brokerage Co v Joseph 
A Goddard Oo^ 175 MLR 19, 98 Ind. 
App 284 

Iffd.—Ijanedowne Distillery v. Dug^ 
gan'a Distillers Products Corp, 64 
A2d 787,198 Md. 540 
Ko—Cobbs V Joyee-Wstkins Oo., 888 
ew 504, 887 Mo 89. 

66 CJ p 660 note SI [e] (8) 

51. US—Goodyear Tire ft Rubber 
Co V. Northern Assnr Go., CLCLA 
N.T, 98 F2d 70 

as. Pa—Thrift TTholesale, lha v 
BlaUdn-Illion Coip., Com.Pl, 58 
Dauph.Go 81. 

Tenn.—State ex reL Day Pulveriser 
Co V Fltta, 60 SW8d 167, 166 
Tenn. 166 

Utah.—Whitmore Oxygen Co v. Utah 
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State Tax Commlaalon, 196 P2d 
976 

58. US—adSdelrenae Do Brasil S/A 

V Stnlman-EmriOk Ijnmber Co, C 
CAJ7Y, 147 F2d 899, certiorari 
denied 66 RCt. 1201, 825 US 861, 
89 KEd. 1982—Goodyear Tire ft 
Rubber Co v Northern Assur Co, 
aCANT, 92 F2d 70 

Ohio—Hooven ft Allison CO v Bvatt, 
11 Ohio Supp 28, sfflrmed 51 NJBL 
Sd 728, 148 Ohio St. 885, reversed 
on other grounds 65 SCt. 870, 824 
US 658, 89 L.Bd. 1868. rehearing 
denied 66 SCt. 1198, 826 US 892, 89 
D.Ed. 2004 

04b Pa.—Thrift Wholesale, Ino. v 
Malkln-mion Oorp, OomPL, 52 
I>anph.CD 81. 

Tenn.—State ex reL Day Pulveriser 
Co V Fitta 60 6 W2d 167, 166 
Tens. 166 

66 . Minn —Hblby v. Federal Motor 
Truck Sales Corporation, 241 NW 
68 , 186 Minn. SOL 

Ohio—Herring HSU Marvin Safe Co 

V Bvatt, 16 Ohio Supp 187—Alu¬ 
minum Co of America v Bvatt, 8 
Ohio Supp 26, affirmed 46 NAI2d 
118, 140 Ohio St. 886 

66 OJ P 560 note 86 

sa Ohio —Herring HaR Marvin Safe 
Co V Bvatt, 16 Ohio Supp. 187 

65 OJ p 561 note 36. 

57. Colo.—Bliddy Aeroplane Corp v 
Byess, 244 P 1014, 79 Colo. 269. 

66 OJ p 551 note 87. 

68 . WVa.—Revelle v. McQusy, 101 
SJSi 76, 86 W Va. 189. 

56 CLJ p 651 note 89. 

68 . IhOr-Ooddington v. Turner, 199 
NR 888, 86 IndApp. 60A 

66 OJ p 651 note 40. 
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§ 258. As against Third Persons 

Delivery of the eubject matter It neeeceary to pace 
title aa agalnet ereditore of, or subsequent purchasers 
from, the seller 

Delivery of the subject matter is necessary to 
pass title as against creditors of, or subsequent pur¬ 
chasers from, the seller,®® or, with the exception j 
of trespassers or wrongdoers,®^ as against eveiy- 
one but the sdler®^ The rule applies where the 
contract is one for the sale of an article to be 
manufactured.®® 

§ 259. Mode and SnfiBdency of Ddivery 

a. In general 

b Change of possession generally 
c Property m possession of buyer 

d. Property m possession of third per¬ 

son 

e. Property remaining in possession of 

seller 

£. Settmg apart or marking 
g Pomting out or placing at disposal of 
buyer 

h. Dehvery to third person 


L Partial delivery 

j. Constructive or symbohc ddiveiy 

k. Time of delivery 

a. In Qenezal 

Where delivery l« neecstary to pase title aa between 
the partlee, such dellveiy must be made In aocordanee 
with the terms of the contract. 

Where a delivery is necessary to pass title as 
between the parties as discussed supra § 235, such 
delivery must be made m accordance with the terms 
of the contract;®^ but, except as affected by the 
provisions of the contract, whether particular acts 
are sufficient to constitute a dehvery which will 
pass title depends primarily on whether they were 
so mtended by the parties®® As against persons 
other than a creditor or subsequent purchasers, a 
transfer of the rights of possession, control, and 
dommion is suffiaent to pass title.®® Furthermore, 
actual delivery is siifficient,®^ and, as against a sub¬ 
sequent purchaser from the sdler, is necessaiy 
where the property is of sudi a nature and is so 
situated that actual ddivery thereof can be made ®^ 
Since what constitutes delivery depends largely on 
the character and situation of the property,®® noth- 


aOi no—In xtt lieppe, DGPa., SO 
FSd 975 

La.-^Heaxiie v Gillette. 91 So 634. 
161 Iis. 79—Ck>rbin v Southern 
States Paddna Go, App, 141 So 
633—Bullara v KUttln, 137 So 551, 
18 lAJkpp 76—General Oontraet 
Purehaae Corporation v. Barrow, 
136 So 902. 18 l4LApp 631—Stem's 
Auction Bxdhanse v Faldman, 6 
LaApp 137. 

Mont—Jaokaon v HdDonald, 143 P 
2d 898, 116 Mont 269—Brown v 
Federal Surety Go. 3 P 2d 647, 91 
Mont 389. 

Po.—Shlpler V New Castle Paper 
Products Corporation, 148 A 182, 
293 Pa. 412—^Root v. BepubUo Ao- 
oeptanoe Corp, 122 A 666, 276 Pa. 
56—Barlow v Fox, 62 A 67, 208 
Pa. 114—First Nat Bank v Parka, 
94 Pa.Super 670—Horten v Colo¬ 
nial Finance Corporation, 90 Pa. 
Super 460—Boweraox ▼ Weigle & 
Myers, 77 Pa.Super 367—Baker v 
Touna. 17 PaJ>lat 8b Go. 9 

65 CJ p 661 note 42 

Aa aasinat aaalanee for benefit of 
creditors see Aaslanmenta for Ben¬ 
efit of Creditors 9 146 

Payment of price see Infra 9 264 a. 

Retention of posaeaslon by seller aft¬ 
er absolute sale as evidence of 
fraud see Fraudulent Conveyanoee 
99 137-191. 

SI. Mar-<!arilajid v. Morrison, 33 
Ma 190 

66 a J P 681 note 43 

es. Okl —Slaton v Davis, 246 P 862. 
118 OkL 92. 

66 CJr p 661 note 44 


68. Fa.—Bntezprlae TVall Paper Co 
V. Nllaon Bantoul Cou, 161 A 922. 
260 Pa. 646. 

66 OJ. p 661 note 48. 

64. US—MSrtln Jeasee Motors v 
Readina Co, DCLPa., 87 FSupp 
818. aArmed. aCA., 181 FSd 766 
CaL—Capitaln v A WrebUna Co., 

288 P 2d 544. 

Maas.—Gordon t American Tankers 
Coxpoiatlon, 191 N EL 61, 286 Mass. 
849 

65 GJr p 651 not# 47. 

DeUvesy lielA snSdevt to conform 
to contract and pass title—Haynes v 
Doualas Elr SSxpIoitation ft Export 
Co, 90 P2d 207, 161 Or 628, rehear^ 
Ina denied 90 P2d 761, 161 Or. 688— 
55 OJ p 651 note 47 M 

BeUTsey lield ineonitfLato or iasuflU 
dsnS 

Iia.—American Creosote Works v 
Boland Much, ft Mfg Co., 36 So 2d 
749, 218 Da. 884. 

NT—OlBanbera v. Winter, 47 N.TJEL 
2d 669. 

66. Ark.—Houston ▼ State, 44 8.W. 
2d 329, 184 Ark. 1193—DeWberrF- 
Hjaisstt Co. T Aricansas State 
Tb«iig, 361 SW 801, 164 Ark. 223— 
Vance v Bell, 240 SW 8, 168 ArA 
229—Hodges Bros, v Cove Bank, 
177 S W 925,119 ArA 215. 

65 OJ P 662 note 48. 

Intention of parties as to transfer 
of title generally see supra 9 246 

Overt acts 


intention of parties as manifested 
by overt acts.—Houston v Stata 44 
aw 2d 829,184 AxA 1198. 

OhUBotonoy of svldenoe 
(1) SMdence held sufflcient to 
show delivery^—McDermott v SSm- 
ball Dumber Co., 144 SW 524, 162 
AjA 844, 89 DJLA,NS. 461—65 C J 
p 653 note 66 CaJ 

(8) SMdence held Insufficient to 
show delivery.—Reese v. Shans, 246 
NW 250, 187 Minn. 668—65 GJ. p 
552 note 56 [bl 

66. Iowa.r-Latta v. Menchlng; 178 
N.W 229, 186 Iowa 975—Cable CO 
V Miller, 143 NW. 94, 162 Iowa 
36D 

Cbaags la location held miteneessTy 
If seller end buyer so agree or in¬ 
tend, there may ha a completed sale, 
delivery and acceptance and passing 
of title, without physical change in 
location cf the property sold.—Cow- 
nie T Docal Board of Review In and 
for City of Dea Moln e A 16 NW3d 
598, 236 lOwa 318. 

07, ArA—McDermott v. samball 
Dumber Go, 144 SW. 6SA 108 ArA 
344, 89 DJUL,NS.. 46D 

68. ArA—MdDermott v. Klinball 
Dumber Co., supra. 

6 Bl Iowa.—Cownle v. Docal Board of 
Review in and for the City of Dea 
Moines, 16 NW.2d 592, 226 Iowa 
818. 


Delivery of chattel is question of 
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mg more is required than what is usual, convement, 
and proper.7^ In determming what is an actual de¬ 
livery the nature of the property^i and arcumstanc- 
es attending the sale^* must be taken mto consid¬ 
eration. A proper tender of delivery may be equiv¬ 
alent to actual delivery.^* 

Evidenc$ and question for jury. Whether or not 
there has been a sufBaent dehvery to pass title 
ordinarily is to be determined by the jury How¬ 
ever, where it appears that the title passed by a 
delivery conforming to the contract, and the jury 
find that the goods were subsequently put m a 
warehouse at the request of the buyer, it is not 
their provmce to determine whether t^ goods were 
put in the warehouse as the properly of one or the 
other of the parties 

h. Ohange of Posaeasian, Genexany 

In order to paoe title ae agelnet ereditore of, or eub- 
eeqvent purehaeoro from, the eoller, there muat be^ gen¬ 
erally epeaklng, an actual, open, manifeet, vltible, and 
continuous change of pooaeeeion, although there are ex- 
ceptlona to thia rule. 

Under the rule requiring ddivery in order to 
pass title as against creditors of, or subsequent pur¬ 
chasers from, the sdler, discussed supra § 258^ there 
must be, general^ ^leaking, an actual,^^ open, man¬ 
ifest; visible,^^ and oontmuous^S dumge of pos¬ 
session,^* such as bo indicate to the world,** or to 
apprise those accustomed to deal with the seller,*^ 


that the ownership of the goods is dianged. Al¬ 
though such possession as the purdiaser can rea¬ 
sonably take must be taken,** the rule requiring a 
change of possession as against third persons must 
be apphed m view of the character and situation of 
the property and arcumstances of the particular 
case,** the most that is demanded is that there 
shall be such a dehveiy and change of possession 
as may be practicable m view of the character and 
situation of the property,*^ and very shght acts will 
be sufficient where the sale is m good faith ** The 
act of the buyer m takmg possession may operate 
as a completed dehvery so as to divest the seller 
of his title;** and as a general rule it is sufficient 
to pass the property as against third persons if there 
18 on the part of the buyer an assertion of ownership 
by acts of domimon and control over the goods *^ 
Where the same goods are sold to different buyers 
and the sales are otherwise equally valid, the buyer 
who first lawfully acquires the possession has the 
better title,** provided the second buyer is with¬ 
out notice of the first sale ** 

Even as against creditors and subsequent pur- 
diasers** it is not essential m all cases that there 
riiould be an actual manual dehvery or diange of 
possession,*^ no actual dehveiy and transfer of 
possession are necessary where from the nature 
or situation of the property it is impossible or im¬ 
practicable to do so,** as m the case of goods whidi 


m Ibwa.—CowBto v liocal Board of 
Baview In and for tbs City of Das 
IColnas, anpra. 

71. Fa.—Barr v Rslt^ 5S Fa. S6S— 
Horten ▼ Colonial Flnanes Corpo¬ 
ration. 90 Fa-Snpar 4S0—Bowarsoz 
▼ W^ls A Hysrs, 77 Fa.Siipar 
S67. 

Hndar atatats actual dslivsry 
means transfer of the tblna sold Into 
the power and possession of the buy¬ 
er—Heame v. Glllettai 91 So. SS4. 
151 La. 79. 

72. Fa.—Barr v Bella 5S Fa. 958— 
Horten v Colonial Flnanoe Corpo- 
ratloni 90 Fa.Super. 460—Bowersoz 
V Welgle ft Myers, 77 Fa.Super 
S67. 

78. U.S—BIrdsonff T. Jordan, COLA. 
NT.. 297 F. 749 

74. Ark.—ISodges Bros, v Cove 
Bank, 177 e.W. 925. 119 Arfc. 215 

55 GLJ p 552 note 55. 

79m Tex>-Elhrenbers' t. Guerrero, 
GIVJLPP..SS5 8W 86 

78. ALxk.—Smith v. xarfcpatrlok 37- 
nanee Co.. 28 B.W2d 1050^ 181 Az3e. 
1081 

56 CLJ. P 562 note 60. 

77. Comu—Setymour v. CBIeefa 44 
Conn. 128. 


Mo—State V Hail, 45 MoJkpp 298 

55 GJ p 552 note 62. 

7& GaL—Kelly v Murphy, 12 P. 467, 
70 ObL 560 

66 GU p 662 note 62 

78 Masa—Ck>odhue v State St. 
Trust Co. 165 NSL 701. 267 Maes 
28 

65 GU p 562 note 68. 

90. Conn.—Seymour v. O’Keefa 44 
Conn. 128. 

Mo—State V Han. 45 MoJlpp 898 

81. Colo—Herr v Denver Milling, 
etc.. Go. 22 P. 770, 18 Colo 406, 6 
L.R.A. 641. 

65 CJ p 552 note 65 

88. Ill —Barker v Livingston Coun¬ 
ty Nat. Bank, 80 laApp 591 

88. Ind.—Ax V. Sehloot, 84 NE.2d 
668, 116 IhdJtpp 866 

55 GJ p 552 note 67 

aib Ind.—Ax V. Sehloot. supra. 

65 CJ p 652 note 68 

88. Mesa—Stinson v. Claris 8 Al¬ 
len 840. 

86. Iowa.—Limburg v Ontjea 196 N 
W 861, 196 Iowa 759. 

87. Iowa.—Pope V Cheney, 27 NW 
754. 68 Iowa 568. 

65 CU P 658 note 7L 
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88i Mont.-^a0k8on v. McDonald, 148 
P2d 898, 115 Mont 869. 

55 CJ p65Snote72. 

MMma of teaimfendBr money 
In absence of anything to Indicate 
that transaction was merely accom¬ 
modation to buyer, fact that buyer's 
purchase of Canadian horses was to 
afford means of transferring his mon¬ 
ey from Canada to United States did 
not dhange Oharaeter of tmasaetlon 
so as to give prior buyer, who did not 
acquire possession of horses, a su¬ 
perior title.—Jackson v. MdDonsld. 
supra. 

88. Fa.—Winslow v Leonard, 24 Ps. 
14, 62 AmJO 964—Southern TransP 
Co V Saylor, 26 PaJMet 606 

90L Ark.—Helnemann v Pennington. 

152 S W 2d 587. 802 Ark. 727. 

66 GJ p 658 note 7A 

9L Ark.—Helnemann v. Pennington, 
supra—McDermott v Kimball 
Lumber Go., 144 6 W 621^ 108 Ark. 
244, 89 LJLA.,NS. 46L 
Iowa.—Limburg v Ontjes. 195 NW 
961, 196 16wa 768. 

9S. US—In re Pease Gar, etc.. 
Works, DCm, 184 F. 919. 

55 GJ p 669 note 78. 
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at the tune of the sale are situated at a distance,^^ 
whether on land or water,** or which are of such 
a bull^ or ponderous nature that an actual manual 
delivery is impracticable;** as against creditors a 
change of possession is not necessary in the case 
of property whidi at the time of the sale is not 
subject to execution or attachment,** and actual 
notice of the sale without a change of possession 
may affect the rights of a third person,*7 such as a i 
subsequent purchaser** or a subsequent creditor,** 
but not of an existing creditor,^ to complain or take 
advantage of its nonddivery. 

Question for jury Whether there has been a 
suffiaent change of possession to constitute a deliv¬ 
ery passing title ordmanly is a question for the 
jury.* 

e. Prc^perty in Possesrion of Buyar 

Whore the goods sold srs already In the poaeeaeloii 
of the buyer at the time of the eale^ ordinarily no further 
act of delivery Is eesentlaL 

Where the goods sold are already in the posses¬ 
sion of the buyer at the time of the sale, ordi¬ 
narily no further act of ddivery is essential;* but 
if the buyer has been m possession as servant of 
the seller there must be something to indicate the 
diange in the character of his possession,* and the 
same rule apphes to a joint or concurrent posses¬ 
sion 1^ the biQrer and seller* 

d. Property in Possesakia of Third Person 

As between the parties to a sale, and where an In¬ 
tention to the contrary does not appear, the properly 
ordinarily will pate, although the goods are In the pot- 
aestlon of a thM peraon. At against oreditore of, and 


subsequent purohaaers from, the sellar, gonarally It la 
sufficient If the third person la notiflsd of the sale and 
he agrees to hold tha property fdr the buyer. 

As between the parties to a sale, and where an 
intention to the contrary does not appear, the prop¬ 
erty ordinarily will pass, although the goods are m 
the possession of a third person.* As against cred¬ 
itors of, and subsequent purchasers from, the seller, 
a distinction has been made m the ap^cation of 
the general rule reqmnng a change of possession 
between cases where the property is left m the pos¬ 
session of the seller, discussed mfra subdivision e 
of this section, and where it is in the possession of 
a third person,^ and where the property is in pos¬ 
session of a third person a further distinction is 
made according to the rdationship of such person 
to the buyer or seller.* 

Notice. It has been held that it is sufficient as 
against creditors and subsequent purchasers if no¬ 
tice of the sale is given to Ihe third person in pos¬ 
session* unless his possession is of such a char¬ 
acter that notice to the world of the diange of 
ownership is not conveyed,^* as where he is the 
servant of the seller and in some cases it has 
been held that it is not even necessary that he 
should be notified of the sale,^* but m other cases it 
has been hdd that sudi notice is necessary.^ 

Agreement of third person to hold for buyer. The 
agreement or consent of a third person in pos¬ 
session to hold or keep the properly for the buyer,** 
or an acknowledgment by him that he hol^ the 
proper^ at the disposal, or subject to the order, 
of iht buyer,^ is sufficient, and, acooiding to some 


98i Maas.—Portland Bank v Staoey, 
4 Maas. 661, S AmJO 26S 
S6 OJ p 668 note 77 
•C NH.—Bldmr v. Crowi, 6 KA 
670. 22 AinJO 480 

Sa. Aik.—^Heinemann v. Fennlnstoii. 
161 SW2d 627. 202 Axk 727—Mo- 
Dermott ▼ Tnmban liumber Ool. 
144 n W2d 624. 102 Ark. 244. 29 L.. 
RJUMS. 401. 

Iia.—Reevea v. <2 Ob O Pumplnc Co.. 
App. 161 So. 670 

65 CLT p 662 note 70 

M. Vt.—Bellowa V. Wella^ 26 YL 
699 

66 CJ p 662 note 80 

97 lowa^—GUnton Kat. Bank v 
Studemaan, 87 NW. 112, 74 Iowa 
104. 

56 CJ* p 668 note 81. 

98. Me.—liudwia V. Fuller. 17 Me. 
1S2. 25 Am.P 246 

Vt—CCart V Fermera*. ate., Banl^ SS 
Vt 262. 

99. Me—Ludwlr ▼. Fuller. 17 Ma 
162. 26 AulD 246. 


1. Vt—Hart V. Faxmerai* etc.. B a nk , 
28 Vt 26a 

9. Mont—Coxpna JwOm eUed la 
Clavpoolv Malta Standard Garasa 
80 P2d 89, 91. 96 Mont 286 
66 C J p 568 note 86 

8. NC—HoArthur v. MatUa, 45 8. 

B 580.13SXai4a 
66 G.J p 664 note a 

4. GaL—O mm ▼. Baney. 66 GU. 854. 

a. Vt—Flaiiaaan v. Wood. 82 Vt 
228 

56 p 664 note a 

8. Ark.—-FarmervUle State Bank v. 
Harmon. 76 SW2d 1010. 129 Axk 
1029 

6BCJ p 664 note 7. 

Symbollo or oonatraetlve deltverv nee 
Infra aubdlvlBion | of tfala aectlon. 

7. Vtr-Flaiiasaa v Wood. 82 Vt 
222—Pierce ▼ Chtpman. 8 Vt 284. 

a Vt—Flanagan v. WoodL 22 Vt 

222 . 

66 C.X p 654 note a 
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a Ideho-p-JUifklnB v ColUni^ 7 P. 

96. 2 Idaho, Haab, 160 
66 CJ p 566 nota 12. 
la Vt-^Blanagaa t« Wood, 22 Vt 
228 

11. Vt—Flanagan v. Wood, aaprai— 
Sleeper v POUard, 28 Vt 70S. 67 
AmJX 741. 

19. Hy—ThleimeaGo ▼ liauphelm- 
er, 65 8.W 926. 21 KjJU 1821. 

68 C.J. P 616 note 16. 

UL Maas/—seilgarten ▼ Oldham. 

1S5 Masa 1. 46 AmJt 422 
66 OJ p 666 note 16 
Idb Arlb—Uveoek v. Bioppar, 288 8. 

W. 887, 172 Axk. 862. 

66 GLJ P 666 note 17 
18. K.T—Weiaa ▼ Houaman. 197 K. 
TS. 762. 204 AppMr. 162. affirmed 
142 KBL 808. 226 N.T 620 
Wtedhoaae receipt 

Where part of egga In traaait to 
warehooae were aold. delivery to buy¬ 
ers occurred whan warchouaemaxt 
eepaxated egga allocated to buyere 
by warehouse receipt to them. 
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atxthonties, such third person must exprtsAj or 
impliedly consent to hold the property for^ or as 
the bailee of, the buyer,but other authorities take 
the -view that, while the assent of such person is 
necessary where he is a mere custodian or keeper 
and has no right or interest in the property,^^ it 
IS not necessary where he has a nght of posses* 
Sion in himself and is not a mere naked bailee 
Under some statutes the third person in possession 
nrast either make actual dehvery to the buyer or 
must agree to hold the property for him Under 
the provision of the Uniform Sales Act where the 
goods at the tune of the sale are in possession of a 
third person, the seller has not fulfilled his obliga¬ 
tion to dehver unless the third person acknowl¬ 
edges to the btorer that he holds the goods on the 
buyer’s bdialf It has been held under this pro¬ 
vision that where the third person knew of the 
sale and sent invoices to the buyer that such in¬ 
voices constituted the acknowled^ent required by 
the statute,and that a receipt by the third per¬ 
son to the buyer that the property was being trans¬ 
ferred to the buyer’s account is an efiFecbve ac- 
knowledgment^^ Furthermore, it has been held 
that the buyer of the property as against third per¬ 
sons will be r^rded as having received delivery 
and acquired the title from the time tliat notice 
of the sale was received by the bailee of the prop¬ 
erty,although it has been held that an order to 
the third person without an acknowledgment is 
insufficient,*^ and that the mere acceptance by the 
third person of the buyer’s check for storage does 
not constitute as a matter of law the acknowledg¬ 
ment required by Iflus statute.** 

Dehvery order. Except as to possible modifi¬ 
cation by virtue of statutory enactments, such as the 


Umform Sales Act, requiring acknowledgment by 
the third persmi, previously discussed in this sec¬ 
tion, It has been held that an order the seller 
to a third person m possession of the property to 
deliver it to the buyer is a suffiaent delivery to 
pass title,** at least where it is accepted by the 
person m possession,*^ or, according to some au¬ 
thorities, without any presentation and acceptance 
of the order if such third person is notified of 
the sale,** or without either presentation or no¬ 
tice if the buyer has not been guilty of any unrea¬ 
sonable delay with respect to such presentation or 
notice,** but according to other authorities it is 
not effective to pass title as against third persons 
until it 18 accepted by the possessor of the goods,** 
and an order to deliver on the buyer’s order does 
not pass title where the agreement calls for delivery 
on board cars ** 

a. Ftoperty Ewnainfag in PoB8es8io!ii of Seller 

UnlMs an Intention to the contrary appoart, the 
property will pate ao botwaon the partleo, although the 
gooda remain In the ouatody of the aoller aa halloo for 
tho buyer, but ouch a tale, where the property remalne 
In the poeeeealon of tho eeller, generally veata no prop¬ 
erty In tho buyer aa against craditora or oubeoquent 
purehaeera. 

Unless an mtention to the contrary appear^ the 
property will pass as between the parties although 
the goods remam m the custody of the sdler as 
bailee for the buyer,** and notwithstanding the 
seller has a right to retain possession until the pnce 
18 paid,** but under the rule requinng an actual 
change of possession, discussed supra subdivision b 
of this section, a sale of goods which remain m 
the possession of the seller vests no property in 
the buyer as against creditors or subsequent pur- 


—Bitter v Srlldb, CCULNY., 16S V 

Sd 181. 

la XtoM.—Sallgarten v Oldham, 
186 Uau. 1, 48 AmJEL 488 

17. TL—ShorUleevea v. TroviUe, 117 
JL 818. 85 Tt 468. 

55 cur. p 555 note 80. 
la Tb—Bhortsleevea v. TTovUla su¬ 
pra—Wooley ▼ ICdaoii, 55 Vb 114. 

la lA.—Heame v. auiettp, 81 Sa 
684„ 151 lA. 78 

aa Uaesd—Gordon v. American 
Tankers Corporatton. 181 KSL 61f 
886 UMl 848 

Sb Kina—B. A. OrUBn Go v. Norfh- 
weetem FUh a Seafood Oa, 88 N 
W 2d 888. 885 Minn. 487, 4 A.Ij.R.8d 
868 

Sa NTr-WUson a Co V State, 46 
NT.S8d 010. affirmed 48 KT&8d 
18. 867 AppJMv 1088 

sa MU—Baelle Ca v. Induatrlel 


Plant Oorp. 800 A* 1007, 180 MJ 
Law 480 

94, NT—Boreneo Importing Corpo¬ 
ration ▼ ffijmrber, 188 MTS 468, 
805 App Dir 417—Boblnson v All- 
Lite Sales Oo, 808 MTS 860 
sa NT—CundiU r Lewis, 167 MIL 
608. 845 MT. 885 

SM. Tex.—Terrell Pirst Mat Bank 
r Henslea CirJkppH 17 &.W 2d 
107a 

65 CJ p 655 note 8a 
Order on warehouseman as construo- 
tive deUrery see Infra eubdirlsion 
J (8) of this section. 

97. Iowa.—Barrows v. Harrison. 11 
lawa 588 

65CJ.p656note8a 
9a BJ—Anthony r Whaatona 7 B. 
L 480 

9a ns—Glbaon r Sterana Ihd.. 8 
I How 884, 18 L.Bd. 1188 
lArk.-^ckett v Read, 81 Ark. 18L 
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sa Ko —Commaroa Trusb ate.. 
Bank V Sohnler, App.. 87 SW2d 
48a 

8L ni^-Smith V. Lord. etc.. Co . 188 
HLApp 588 

sa ns— Porter v Ktarcada DC 
Puerto Bica 07 FSupp 107, re¬ 
versed on other grounda C.CA., 
Anderson r Karcado, 168 P Sd 803, 
certiorari denied 68 SCb 880, 882 
ns 887, 98 LBd.410 
Fa^-Atlaa AntomobUe Finance Cerp 
r Greenberg, 89 PaJDiab 4b Co 589 
Tex.—Belle Springs Creamery Co v 
Seholta CivJtpp. 68 aW8d 564 
66 CJ p 666 note 88 
Seller as bailee for buyer generally 
see Bailments | 8 g 

sa Ko—Wbeless v Keyer^chmidt 
Grocer Co. 180 8W 708, 140 Ko 
App. 578 

65 CU p 666 note Sa 
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chasers** unless it dearly appears that flie seller 
18 in possession as an employee^^ or tenant^ ^ of, 
or a bailee*^ or trustee®* for, the buyer, and Ihere 
is some act or circumstance to mdicate th e change 
in the charaxrter of his possession and give notice 
to the world of the change of ownership *• 'Where 
the buyer of stodc is the servant of the seller and 
keeps the stock m his employer’s pasture as before, 
there may nevertheless be an actual change of 
possession suffiaent as against creditors of the 
seller>® 

f. Setting Apart or Maxidng 

Although the goods romsln In the physloal pooootslon 
of the ooller, them may be euch e delivery ae will pate 
the property In the goods as between the parties, or 
even as against third persons. If they am segregated and 
set apart for the buyer, or marked as his property. 

The sdection and taking of possession the 
buyer, pursuant to the understanding of the par¬ 
ties, constitute a sufficient setting apart and ddiv- 
eiy to pass title;^^ and, although the goods remain 
m the physical possession of the seller, there may 
be such a dehvery as wiQ pass the property m the 
goods as between the parties, or even as against 
third persons, if they are segr^ted and set apart 
for the buyer,^ or marked as his pixiperty,^® with 
the mtent to deliver in fulfillment of the contract;^^ 
but It IS otherwise, according to some authonties, 
as to a setting apart or marking the seller in 
the absence of the buyer^* and without his knowl¬ 
edge direction, agreement, or acqmescence 
'Where the seller has previously shipped various 
lots of cotton to the l^yer with drafts attached 
to bills of lading, the setting aside and marking 


of other bales for the buyer does not constitute de- 
Inery or pass title and, if the goods are part 
of a mass, merely marking them without separating 
them from the mass is not suffioent^* 

g. Fdntmg Out or Flacbig at Disposal of Buyer 

It may be aufliclent to past the property In the goode, 
even ae againet third pereona. If the aeller polite them 
out with a declaration that they am turned over to the 
buyer ae hie property or placee them at the dieposal of 
the buyer who la given aooeea to and opportunity to re¬ 
move them. 

Provided tiie sale is otherwise complete,^® and 
It IS the intention of the parties that the property 
shall pass,*® and the buyer, without unreasonable 
dday, removes the goods or exercises some acts of 
ownerdup or control over them,*^ it may be suffi¬ 
cient to pass the property m the goods, even as 
against third persons, if die seller points them out 
with a declaration that they are turned over to 
the buyer as his property,*® or places them at the 
disposal of the buyer who is given access to and 
opportumty to remove them,*® particularly if the 
diaracter of the goods is sndi that an actual man¬ 
ual ddivery is impracticable.*^ Merdy placing 
the goods on the land of the buyer is not suffiaent** 

h. Bdiveiy to Third Penon 

(n In general 

(2) Ddivexy to carrier 

(1) In General 

It Is suffleicnt to puM the property If delivery le made 
to a third person on account of the buyer. 

It 18 sufficient to pass the property if delivery 
is made to a third person on account of the buyer,** 


as. Fa.-—Chrleton Venetian Blind Go 
V Brinton, 60 DauplLCo 147. 

56 C J P 566 note 88 

Retention of possession by aeller ae 
fmud, or evidence thereof, eaalnst 
third x>er8onB see Fraudulent Gon- 
veyancea i 187 et seq. 

85 Nev—Carpenter v. dark, 8 Nav. 
248. 

65 C J p 656 note 8S 

86 Conn.—Taloott v WUcoz, 8 
Gonn. 184. 

87. Iowa.—Clinton Nat. Bank ▼ 
Studemann. 87 NW 111, 74 Iowa 
104 

66 G J P 666 note 86. 

aa Ala.—aSkrdwlok v. Robinaon, 1 
Stew ftP. 09 

65 aj p 666 note 86. 

80 . US-—Dooley ▼ Pease, HU 
S Ct. 889. 180 U S 186, 46 UDd. 467 

65 C J p 666 note 87 

40. ICloh.—Webster ▼ Anderson, 4 
N.W. 888, 48 WdL 664, 86 AmJEL 
468. 


41. lowa^—Idmbuiw T. Ontjes, 106 
NW 861, 106 Iowa 768 
Settlnff apart or marklna as appropri¬ 
ation to contiaot see supra | 868 

4fi. U S.—In re Pease Gar, eta. 
Works, DGJll.. 184 F. 010 
55 CJ. p 566 note 41. 

Goods remaining In possession of 
seller generally see supra subdivi¬ 
sion e of this section. 

48. Ark.—McDermott ▼ gfmb a ll 
Dumber Go, 144 SW. 584, 108 Ark. 
844, 89 DRJLiNS., 461. 

65 aJ. p 666 note 42. 

44b Ind.—Fermenf Nat Bank ▼. 
Goyner, 88 NR. 856, 44 IndJkpp. 
885 

Iowa.—F. P Gluck Co. v. Therma, 
184 NW 488, 154 Iowa 801. 

48. Pa.—Dougherty ▼. Haggerty, 06 
Pa. 516. 

4Ai IBy —F. W Woolworih Co. v. 
Covington, 880 BW. 48, 101 Ky. 67. 

417. OU—BeU ▼. Dobyns, 168 P. 
U80, 60 OkL 58 
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4& Mo—THmble T. Bleat 65 Mo 
App. 174 

48. Ark-—Fagan v. SUnlkner, 5 Ark. 
161. 

80i Massd—Jackson v. Carson, 85 N 
B. 4S8.160 Mass 816. 

8D Nev—X-awrenee v. Burnham. 4 
Nev. 861. 07 AmJ> 640 
65 OJ. p 657 note 50 
88. Tex—Hopkins v Partridge, 10 
aw. 214, 71 Tex. 606. 

65 (U p 667 note 61. 

68. Mich.—Ferguson t. Arthur, 87 
NW 250. 128 Mich. 207. 

65 GU p 657 note 58. 

64, Conn.—Calkins v Doidewood, 17 
Conn. 154, 43 AmJ). 780. 

Mass^—Jewett v. Warren, 18 Mesa 
800, 7 AmJX 74. 

86. Hen-—Kansas City, eta. Cement 
Go. V. Reesa, 42 P. 882, 8 Kan. App. 
186. 

8a Mon t Oos pu s Jnxis quoted In 
Claypool V. Malta Standard Garage. 
80 P Sd 80. 91. 08 Mont 888. 

56 OJ P 667 note 65. 
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or to a wardiouseman designated the buyer to 
receive the goods.^^ 

(2) Ddivexy to Carrier 

(a) In general 

(b) Under F. O. B contract 

(c) Evidence and province of court 

(a) In General 

It la a gtnaral rule that delivery by the eeller to a 
Common carrier for tranamisalon or traneportatlon to 
the buyer la a eufflelent delivery to the buyer to pace the 
title to him. 

It IS a general rule that deliveiy by the seller 


to a common carrier for transmission or transpor¬ 
tation to the buyer is a suffiaent dehvery to the 
buyer to pass the title to him.^^ subject to the sell¬ 
er’s right of stoppage m transitu, discussed mfra 
§ 403. However, tht rule presupposes: That there 
is no agreement,^* usage of trade,<<^ or intentional' 
to the contrary; that the goods are of the kind, 
quality,*! and amount** ordered, and are m a de¬ 
liverable condition,*^ that they are dupped accord¬ 
ing to the directions contained in the contract** 
or given by the buyer;** that the contract does not 
reqmre d^very at a place other than the pomt 
of dupment,*^ that the delivery is timely** and 


SV. Uont—OoKpos ynxis qinoM la 
Claypool V HSlta Standard Garaaa, 
SO PSd 89. 91. 96 Mont. 886. 

66 GJr. p 667 note 6a 

SB. ITS.—LoulaviUa ft K B. Co v 
U 8.. eta. 46 ELCt 888. 867 US 
89a 69 L Bid. 678—niinola Cant R. 
Co V. U 8. eta. 44 set 485. 866 
Ua 809. 68 Ii.Bd. 988—Delaware, 
etix. R. Co V U S. NT, 84 aCt 
66. 881 U a 868. 68 UBd. 869—Mar 
delrenae Do BraaU 8/A ▼ Stnlxnan- 
Bmrldk Lumber Go. C-CULKT.. 147 
F8d 899. oertiofarl denied 66 8Ct 
1801. 886 U.S 861. 89 L-Bd. 1988— 
a L R. V SSaat Ooaat OU Co., a 
A.. C.CJLTez.. 86 7.8d 888, cer^ 
tiorarl denied HMveiina ▼ BSaat 
Ooaat Oil Co. 8 A., 67 8Ct 884. 899 
UJ3. 608, 81 UBM. 449—^Iroy Redii- 
laa Com V Slagter Oil ft Qreaae 
Co., DXlSy. 61 F8app 869—^In re 
Smltli. DiaHlsa. 51 F8d 890 

ArtiL—State ex reL Bmhmlller v. 
Hendrix; 107 P.8d 1078, 66 Aria. 
842. 

DC.—Oorpiu Fmla died la Smith's 
Traiiater ft Storage Go v Batlgno. 
MuilApp., 84 A.8d 705, 708. 

HI—Department of Revenue v Jen- 
nlaon-Wrldit Corp, 66 17E.8d 896. 
898 HL 401—Tupman Thurlow Go 
V Cook, 98 XH.8d 668, 848 IlLApp. 
84A 

Mass.—Manhattan aothlng Oo. v 
Goldberg, 78 NJBLM, 1. 888 Mhsa 
478 

Mich.—Vigo American aay Co v L 
a Monroe Co. 846 N.W. 778, 860 
MlOh. 468. 

Mo—Brandom v. Power. 87 aW8d 
66. 884 MO.APP 868 

HSb.—Ctarpna tals anoted te Stors 
Brewing Co v Brown. 47 N.WSd 
407. 411, 154 Web. 804. 

KJ—zone Co v Service Transp. Go.. 
67 A.2d 668. 187 KJTLaw 118 

HT.-Jrrlway Co. v. Taper, 88 M.YH. 
8d 50, 194 Mlaa 996 

Ohlor— Bluebell Importing Corp. v 
Myers, App., 81 K-HOd 887. 

Tennr—Stndle v. Axnerloaa Ry. Bs- 
preaa Oa, 8 Tem^App. 684—NaSh- 
villa 0. ft 8t Lb Ry. T. Southern 
Mhraery Ca, 8 TenaApp. 148. 


Texr—Brownlng-Ferrla MSch. Co v 
Thomson. avJkpP, 68 aW.Sd 188 
66 C J p 687 note 69 
Delivery to carrier aa: 

Constituting delivery in general see 
supra i 164 

Waiver of payment of price aa con¬ 
dition ace Infra f 866 b (8). 

StoUar as agenS of hny wr 
Where at time seller of merchan¬ 
dise todc poaaeaalon of merOhandlso 
at Intermediate point for purpose of 
seeing that merchandise waa trans¬ 
ported from euch point to point of 
destination, merchandise had already 
been appropriated to the contract and 
title had passed to huyera seller, In 
performing such obligation, was the 
agent of the buyers to deUver posses¬ 
sion^—Tupman Thnrlow Co r. CoOh; 
86 KBLSd 66S. S4S IlLApp S4A 

Fuxpose of statute 
Statute pertaining to delivery of 
goods to a oanier diaoloaes a pur¬ 
pose definitely to fix a time for pas¬ 
sage of title to goods and to avoid 
uncertainty and speculation in ao fSr 
aa it la poasibla—Troy Refining 
Com V Slagter OU ft Grease Co., D 
OKy, 61 FSupp. S69. 

Xu absenos of exp r e ss or 
sgreemMit oontemplatlng such deliv¬ 
ery, delivery of mercbandlsa to car¬ 
rier was held not deUvery to prospec¬ 
tive buyer—^Braid zaectrlo Co v 
Stoneman. Mlsa, 140 So 84A 

Xsteatlon of parties 

(1) Whether delivery to carrier 
constltatee delivery to buyer depends 
on Intention of partleo as ascertained 
from eontraot sad other riroomstano- 
ee of the casew—Standard Oil Co of 
California v. Johnson, 147 PSd 677, 
84 CsLSd 40. 

(8) Where oontract for eelo of 
lumber did not make delivery at des¬ 
tination condition precedent to buy¬ 
ers obligation for price. Intention 
waa evidenced not to obligato stf ler 
beyond Shipment; despite provision 
that buyer was entitled to inspect 
lumber on srrtvaL—Madeirenae Do 
Brasil S/A v. Stulman-Bmrlck Lum¬ 
ber Co.. aCLANT.. 147 F8d 899, cce^I 
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ttorart doilM 6B SCt UOl, 198 TJSL 

set 89 liM 1989. 

teSpecMon 

( 1 ) Buyeria right of Inspection aft¬ 
er delivery by carrier does not change 
text rule—^tors Brewing Co v. 
Brown. 47 KWSd 407, 164 Keb 804. 

1 ( 8 ) Bitect of Tight of inspection 
after delivery on passage of property 
ganerally see supra | 86 L 
Sa, US—Troy Refining Com v. 
Slagter Oil ft Grease Go., D<3LEy.» 
61 FSupp 869 
66 CLJ p 668 note 68 
vmvlslon as to aoeeptanoe 
(Provision in title retention sales 
contract, that buyer's retention of 
machinery for five days after arrival 
at destination should constitute ao- 
oeptancA was liald not to take case 
out of general rule that title to goods 
■hipped generally passes to buyer 
on delivery to oarrler—Brownlng- 
Ferrla M ac h . C 6 v. Thomeon. Tex. 
av.App, 68 SWSd 188 
60 l Mdse —Twltehell-Cheinplla Co 
T. RadovSky, 88 RriL 1088i 807 
Maea 78 

SL OkL—Fabat Brewlag Co v 
Smith, 186 P 881, 88 OkL 408. 

66 CJ p 668 note 6A 
68- MSaa.—P. Gtervan, Inc. v Kew 
York Cent., etc., B. Co., 96 HD. 
717. 810 Maaa 876 
66 (U p 658 note 66 
68; Me.—Smith, Fltsmanrlce Co v. 

Bkrris, 1S8 A. 888. 186 Ma 808 
64. Pa—Ffank Pure Food Co v 
Dodson. 186 A. 848, 881 Pa 126 
88. N.Y —Trlway Oa v Taper, 88 K. 

YS8d 60, 194 Mlsa 99A 
66 CJ. p 658 note 68 
sa Oa—McDonald v. Peaxra 68 8 
D. 880, 6 GaApp 180. 

66 CLJ p 668 note 69 
617. D CL—Seoor v. Gherles JS. Tomp- 
klne Oo, MunJkpp., 46 A.8d 117 
66 GU. p 668 note 70 
Neoesalty of delivery at agreed place 
see supra I 856 

6a HL—Craven v. Stone Stora eto., 
Co.. 191 HLApp. 666 
Mo.r-Azhansas Grocer Co v. Deusch, 
App, 186 aw. 67a 
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complete,^* that nothing remains to be done 
the seller,or, if something is to be done, it is 
to be done after title has passed,^^ and that the 
goods are consigned m the name of the buyer, or 
the bill of lading is indorsed or delivered to 
without reservation,^^ or, if this is not done, that 
there is, neverthdess, an agreement or intention 
to pass title on delivery to the^camer.^s 

Goods not ordered. Ddivery of goods to a ear¬ 
ner, to be dupped to one who has not ordered them, 
does not vest m such consignee the title to the 
goods but if, by a course of dealing between 
a merchant in a aly and another in the country, 
the former is authorized to send goods to the lat¬ 
ter without special order, the property m goods 
so sent vests in the latter from the delivery to the 
earner^* 

Goods not specific. While the rule that ddivery 
to a carrier is stdScient to pass title to the buyer 
may apply although the goods were not speafic or 
ascertamed at the time the contract of sale was 
entered mto,^* the dehvery m sndi case being equiv¬ 
alent to an appropriation by the seller, as dis¬ 
cussed supra § 253, it does not apply where the 
buyer has not given an express or imphed assent to 
the appropriation of die goods, but has repudiated 
the contract before ddivery to the camerJ^ 


C. I. P contract. The general rule that delivery 
by the sdler to a common earner for transmissioii 
or transportation to the buyer passes the tide to 
the buyer applies to a C L F. contract,^^ even 
though the contract reqmres the seller to provide 
for ddiveiy at the point of destmation.^* However, 
the contract may oontam provisions which are so 
at variance with the implications of a simple C L F. 
contract as to render the rule inapphcaUe.^** 

C. A. F. or C. & F. contract. The general rule 
that dehvery by the seller to a common earner for 
transmission or tran^rtation to the buyer passes 
the tide to the buyer applies toaCA.F.orC& 
F contract,8i unless otto terms of the contract m- 
dicate an intention to the contraiy,^^ vrhetto such 
a contract is considered the eqmvalent of a ship¬ 
ment F. O. B. from the pomt of ongin,^ or unlike 
an F. O. B. provision^ but similar to a C L F. 
contract** 

(b) Under F. O. B. Contract 

Under e contract of sale P.O.B point of ahipmant, 
the title paeees at the moment of delivery to the carrier, 
but thia rule la eubordinate to the Intention of the par- 
tlee. 

Under a contract of sale F. O B. the point of 
dupment, the tide passes at the moment of ddiveiy 
to a carrier,** that 1 $, when the goods are placed 


eSL Cal—lewla r FarmenT Oraia. 
etc., Oo^ 198 F. 4S6. 88 dOJkpp 
811. 

86 G.J p 888 note 7a 
7Qi ITS—Andrewa v U CU 41 Ct 
CL 48. affirmed 88 SCt 100. 807 
Ua 889. 88 UBd. 18a 
71. Mo—T J. Hose Tie Co v 
Stamp. App. 7 SW8d 407 
78. AUl—A labama Great Southern 
B. Co V Altman. 67 So. 889. 191 
Ala. 489 

88 CJ. p 888 note 78 
78. N'T—Donner ▼ Aaaodated lAoe 
Corp., 108 NTS8d 758. 277 App 
Div. 697. affirmed 108 NJS.8d 840. 
808 N.T. 719 
88 aj. p 889 note 7a 
74b Ma—Buhl V Comer. 68 Md. 179 
78. Fa.—MOrberger v. BOackenbers, 
18 Sera & B. 86 

76b Mldk—Slappenheimer ▼ Wer^ 
heimer. 64 NW 988. 107 MLdh. 77. 
61 AhlSB. 817 
88 GJ*. p 860 note 87. 

77. Fa.—SYank Fore Food Co. t 
D odson. 186 A. 84a 881 Fa. 188 

Neoesalty of assent of buyer to ap¬ 
propriation by aeUer generally see 
supra 8 86a 

78. US—a X. B. ▼. Bast Coast Ofl 
Co.. S A.. aCJLTez.. 88 F.8d 88a 
certiorari denied HMverlns ▼. Bast 
Coast OU COb, 8. Ait 87 aCt 8Sa 


899 US 90a 81 XJSd. 449—Cerro 
De Fasco Copper Corp v Ehut 
Xnuteen a A. a, DCNT., 94 F. 
Supp 80 

Md.—Obreeht v Crawford. 8 A.8d a 
178 Md. 868 . 119 AJjJL 1189 
88 CJ p 687 note 89 CaJ (8). 
SellviKy of doonments 
XJbder a CL X. F. contract, title to 
goods passes to buyer on delivery of 
doenmente alone.—Warner Bros A 
Co T IsraeL CCJLNY.. 101 F8d 89 
79. US—Amerlcen Sugar Beflnlng 
Co. V. Page, CC h Maas., 18 F.8d 

66a 

80u Mata ^National Wholeaale Gro- 
cary Co v Mann. 146 NA 79a **1 
Maas. 888 

NTb—OondlU v. A. W. Mlllbanaer 
Corporation. 178 NA 680. 887 N. 
T. 4ia 

81. U S —Madelrense Do BraaU S/A 
V Stnlman-EmriOk lumber Oo. C. 
CJLNT., 147 F2d 899. certiorari 
denied 66 SCt. 180a 888 UA 86a 
69 LuBd. 198a 

Fla.—Farris 4b COb r. 'William Sdhln- 
derberg; T. J B^ordla Go., 196 Sa 
18a 148 Fla. 76a 

88. US—Madelrense Do Brasil S/A 
Y. Stulman-BniriOk liumbar Co. CL 
CJLNT., 147 F8d 89a certiorari 
denied 68 SCL 180a 888 US. 86a 
89 XiAd. 198a 

83. Fla^-Faxxls 4b Co. v. William 
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Schluderberg; T. J. Kurdla Cou. 196 
Sa ISa 148 Fla. 768 

84b US.—Madelrensa Do BrasU S/A 
V. Stnlman-EtaariCk laimbar Co. GL 
CJLNT., 147 F8d S9a oerUorarl 
denied 68 S.Ct 180a 888 U.S 86a 
89 XiAd. 198a 

88. UA—Ubdelrenee X>o Brasn S/A 
Y. Stnlman-Bmrlck Xjumber Co., su¬ 
pra. 

88. U.SL—Bmest A Fadler Co t. 
Bbseer, OCAUtah, 166 F8d 904 
—In re Globe Yemish Co., CGJL 
XU., 114 TM 9ia certiorari denied 
Nbdelman v. Globe Yamleh Go, 61 
sea 68a 818 ua 690, 85 Ij.Bd. 

I 1188—kelson Bros. Goal Oa ▼. Fer^ 

I ryman-Bnme Coal Co. GLCANT., 
48 Ftd 09—California Fmlt Ex¬ 
change V. Henry. ACLFan 89 F. 
Supp 680. affirmed, CLC A.. 184 F 8d 
817—A. J. Conroy, Ina v. Weyl- 
Zuricermen 4b Co.. DGLCal, 89 F 
Supp 784. 

Ala.—Browne ▼. Giger. 188 Sa 174 
881 Ala. 17a 

m^-Feople T. Western Fletnre 
Frame Co. 18 NA8d 954 808 IIL 

88a 

Iowa.—Bndy-Fatrlclc Seed Oo v 
Boaeman. IS N.W 2d 847, 884 Iowa 
897. 

Me—J. Wallworth's Sons v. Daniel 
B. Cummings Go. 194 A 890, 185 
MO. 867. 
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on board cars or a vessd^^ for transportation to the 
buyer, but this rule is subordinate to the intention 
of the parties The rule does not apply where the 
contract calls for dehvery F. O. B. destination or 
place other than the point of ^ipnient,89 since de- 
hyery, under sudi a contract, ordinarily must be 
made at the designated pomt, as discussed supra 
§ 258. 

(c) Evidenoe and Provmce of Court 

It will be preeumed thet delivery by the eeller te a 
carrier for traneportatlon to the buyer paeeee title to 
the buyer, at least where the delivery Is F O B point of 
shipment, and the seller has no further duties under 
the contract, but such a presumption can arise only 
where the Intention of the partlee le not manifested 

It will be presumed that delivery by the seller 
to a earner for transportation to the buyer passes 
title to the buyer,at least where the dehvery is 
F. O. B. the point of shipment,^^ and the seller has 
no further duties under the contract,^^ but such a 
presumption can arise only where the mtention of 
the parties is not manifested.^^ Furthermore, these 
presumptions may be rebutted and overcome by 
oompetent^^ and pertment^^^ proof showing an in- 
tentim to the oontrary.99 Whether the parties m- 


tended delivery to a earner to vest title in the buyer 
is a question of law for the court where the facts 
are not m dispute 

i Partial D^veiy 

An entire executory contrsot of sale may be divisible 
In the performance thereof so that. If such Is the Intent 
of the parties, a delivery of a part of the goods will pass 
the property In such part to the buyer 

An entire executory contract of sale may be 
divisible m the performance thereof so that, if such 
IS the intent of the parties, a dehvery of a part of 
the goods will pass the properly m such part to 
the buyer,98 even as against third persons ,99 but 
where a speafic quantity is sold to be loaded on a 
car or vessel the property m the goods does not 
pass as fast as th^ are loaded, and before the 
dehvery is complete,^ unless it appears that such 
was the intention of the parties 9 In some jurisdic¬ 
tions a delivery of a part of the goods is sufficient 
to pass title to the whole,8 even as against creditors 
of the seller,^ unless the undehvered part is not 
completed or m a dehverable state but m other 
jurisdictions a partial dehvery to the buyer does 
not pass title to the part not dehvered,8 and m 


fa.—Shetsllno T C & IX. Frodaoe 
Got, 101 Pa-Super 4SS 
88 CU p S6S note 81 

87. US—Nticon Bros. Goal Go v 
Pcrryxiian-Banis Goal Go., C.C.A.N 
T.. 48 VM 99. 

88 CU p 689 note 89 
Bight of buyer to inapeet and re¬ 
ject property as preventing pae- 
eage title see supra 8 281. 
MQaxe of eener to complete eav- 
ziage doee not prevent passage of 
title—Nelson Bros. Coal Co v Perry- 
xnan-Buma Coal Go, supra. 

88i ns—In re Olobe Vernlsh Co, 
aCJLIU.. 114 FSd 916, certiorari 
denied Kudehntn ▼ Olobe Varnish 
Go, 61 S.Ct 621, 812 U.& 690, 85 
UEd. U28 

NT—West SL Warehouse v. Ameri¬ 
can President Idnes, 68 NTS 2d 
722,186 Mise. 2S8 

Wyo—Ilorrison-Enudson Oo., Inc. v 
State Board of Equalliatloii, 185 P 
2d 937, 68 Wyo 600 
66 C J p 660 note 83. 

Consignment to seller or order bv 
bin of lading as showing inconsist¬ 
ent Intention see Infta i 878. 

88l Ala^—Ooepas guzls died in 
UdPhmips Utg Oo V Curry. 2 So 
2d dOa 804, 241 Ala. 886 
CaL—Standard Oil Oo. of California 
V. Johnson, 147 P2d 677, 24 CaL2d 
40 

MldL—Oulf Vegetable 6b lYuit Oo v 
I^ane, 242 NW. 792, 268 MKh. 884. 
Pa.!—Commonwealth v WlloU Oorpo- 
latlOB^ 178 A. 404, 818 Pa. 28,101 A. 


Zj.R. 287, alBrmed WHoll Oorporar 
tion V Ccanmonwealth of Pennsyl- 
venla. 66 SCt 868, 294 XJS 169, 79 
l4.Bd. 888, rehearing denied 66 S Ct 
648, 294 ITS 722. 79 liBd. 1262 
56 GLJ. p 660 note 65 

sa Hass—Manhattan Clothing Oo 
V Goldberg, 78 NBL2d 1, 882 Mass. 
472 

N T —l>e Ijanoy Kipp 6b Swan ▼ New 
Amsterdam Can. Co, 11 NTS 2d 
625, 171 Misa 842 

Ohio—Prlos V. Bd. Baum 6b Go, 48 
NB.2d 128. 71 Ohio App 160. 

66 CJ. p 660 note 90 
Bvldenoe * 4*^ 

To show that tracker, to whom 
goods were deUvered, was a carrier 
—Walksr-Smlth Co v Jackson, Tex. 
CivJLpp., 128 SW2d 898, error dis¬ 
missed, Judgment correct. 

N. US—Amtorg Trading Corp v. 

Higgins, CClAJIT, 150 F2d 686 
Utah.—Whitmore Ox^en Co v Utah 
State Tax Commission, 196 P2d 
976 

66 OJ p 660 note 91. 

98. NT—Olanser v J K. Armsby 
Co, 166 NTS 1006, 100 Mlso. 476 
—Cotton States Hosiery Mills v 
Buchwald, 194 NT a 146. 

99m Cal—Goldberg v Southwestern 
Metals Corp, 208 P.2d 76, 92 Cal 
App 2d 819. 

65 C.J. p 660 note 96. 

94b Ark.—MoGehee v. Tanker, 209 S 
W. 66,187 Ark. 897. 

66 CU p 660 note 96. 
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9B- US—Hof&nan v Goaline* Mich., 
178 F 118, 96 CCA. 818 

9a Ark.—Dewberry-Hbrgett Co v 
Arkansas State Bank, 861 SW 801, 
164 Ark. 228 

97» Cal—Lewis v Farmers* Grain, 
eta, Oo., 198 P 486, 62 CalApp 
211 

Neb—Stors Brewing Ce. v Brown, 
47 NW8d 407, 164 Neb 204 

9a US —Troy Reflnlng Corp ▼ 
Slagter Oil 6b Grease Co, D.CJB:y, 
61 F Supp 869 

65 C.J p 662 note 81 

99. Mo—State v Enspp, eto., CO., 19 
MoJLpp 467. 

Tann.—Bush v Barfleia 1 Coldw 92. 

1 Mo —Lankford v Arnold, 88 8 W 
Id 995, 225 Mo App. 844. 

66 aj p 662 note 26 

Completion of loading as saaential 
to appropriation sea supra | 268 

Necessity of complete delivery to 
carrier see Infra subdlvlalon h (2) 
(a) of this section. 

a MlCh.—Summers v. Wagner, 49 N 
W 67a 87 BHch. 278 

a Masa.—HObbs V. Carr, 127 Mass. 
682. 

66 CLJ p 662 note 27. 

a M ass .—Hobbs v Carr, supra. 

a Masa —Antomatle Time-Table 

Adv. Co V Antomatlo Time-Table 
Co, 94 NBL 462. 208 Masa 262 

a Del—Wheatley v. H. 4b H. Poul¬ 
try Co., Super, 76 A.8d 701 

66 OJ p 668 note 21 
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sbll other junsdichons the question is regarded as 
one of intention.^ 

J. Ckinstmctive or Symbolic Ddivexy 

(1) In general 

(2) Warehouse receipt or order 
(1) In General 

A constructive cr symbolic dellvary may bo sufflclont 
to pass title. 

A constructive or symbolic delivery may be sufi- 
cient to pass title,^ at least as between the parties 
and where an actual manual deliveiy is imprac¬ 
ticable a constructive or symbolic delivery is sufi- 
aent,^<^ not only as between the parties^^i but even 
as against third persons.^ Such delivery may be 
made the ddivery of the of the buildmg 
containing the goods,^< as well as by the delivery 
of a bill of sale,^^ ginner’s^ or compress compa¬ 
ny’s^^ receipt for cotton, warehouse receipt or or¬ 
der, as discussed mfra subsection (2) of this sub¬ 
division, shipping receipt,^? bill of ladmg, as dis¬ 
cussed Quners § 128 d, or other documents con- 
stitutuig indicia of title Sudi a delivery diould, 
however, be followed by some act on the part of 
the buyer tending to s^w ownerdup and control 
of the goods.19 A promise of the seller to make 
future dehveiy is not the equivalent of present con¬ 


structive deHvery.20 

A whisky certificate delivered for a valuable con¬ 
sideration Carnes title to the goods which it coders 
as against duplicate certificates bearing earher dates 
but deh\ ered for value at a later time.^^ 

(2) Warehouse Receipt or Order 

Except M modified by statute, It has been held, where 
the goods are deposited In a war^ouse, that the property 
therein will pass by tha delivery of a warehouse receipt, 
or an order on tha warahouaeman for the delivery of the 
goods to the buyer, provided the tranafor of the receipt 
la asaantad to, or the order Is acoepted by# the warehouse¬ 
man. 

Except as modified statut^^^ it has been held, 
where the goods are deposited m a warehouse, that 
the property therein will pass by the deliveiy of a 
warehouse receipt,^^ or an order on the warehouse¬ 
man for the ddivery of the goods to the biqrer,^^ 
provided the transfer of the receipt is assented to, 
or the order is accepted by, the warehouseman,^^ 
and if, the goods sold being part of a mass, there 
is an appropnation However, the acceptance of 
the dehvery order will not transfer the property 
if something remams to be done, such as weighmg 
or measunng, to identify the goods or ascertain 
the quantity sold.^^ 

Quezon for jury. The evidence may he sudi as 
to render it appropriate for the jury to determine 


7. N’T—Tounr v U. P Borglas 
Mfg Go. 241 N.YS 697, 229 App 
IMv 276 

& Iowa.—Cownlo v. Liocal Board of 
Review’ In and for City of Dee 
Molnee, 16 N.W2d 692, 225 Iowa 
216 

66 OJ p 661 note 1. 

9m Ga.—Perdue v. artffln, 122 &R 
712, 62 GkLApp 100 

66 CJ p 661 note 2. 

10. Tex.—Ooepna Jozia oHed m 

Tax, V Tonna, dvJkpp, 91 SW2d 
867, 869 

66 GLJ p 661 note 6. 

11. Tex.—Cknpna OPwela died in 

Fox V Tonna. CUvJkpp., 91 S.W2d 
867, 869. 

66 CJ p 661 note 4. 

10, Tex.—Ooepna Xorla cited in 

FOX V Tonna* Glv.App, 91 S.W2d 
867, 869 

66 C.J p 661 note 6 

10 , pa^^anney v Howard, 24 A. 
740, 166 Pa. 229. 

66 aj p 661 note 6. 

1^ Mo—Golllna v Wayne Lumber 
Co, 21 8W. 24, 128 Mo 461. 

66 aJ p 661 note 7 

Tranafer of title by bm of sale aenr 
eraUy aee infra I 267 

10. Ark.—Pookett v. Reed, 21 Ark. 
181, 


16. Tex.—Parma v. Flrat Rkt. Bank 
GlvJlpp., 87 8 W 2d 274, reveraed on 
other groondai ConLApp.. 68 8W.2d 
692 

66 GLJ. p 661 note 9. 

17. HL—Rumsey v. Nickerson, 26 
RLApp isa 

10 . SC—Ex parte Earrla^ 140 SJG. 
101, 141 sa 426 

65 aj. p 561 note 18 
*U9ooiiiBeBt of titled 

(1) A **docnment of title” to goods, 
within Chifonn Sales Act, bears In¬ 
ternal evidence of ownership of 
goods by holder of document.—Trans- 
mares Oorp V George F Smith. Inc.. 
76 NYS2d 787. affirmed 81 NYS2d 
676 

(2) ^Document of Utle” conetitatea 
indicia of title combining attributes 
of poaaesaion and ownership, and 
proper transfer transfers poa<«esslon 
and ownership—Commerce Trust ft 
Savings Bank of Chicago^ HI., v 
Schuler, MoJkpp. >7 S.W2d 492 

19. Pad—Janney v. Howard, 24 A. 
746, 160 Pa. 289. 

66 G J p 661 note 14 

90. Ga.—Perdue v Griffin, 128 BE. 
718, 82 GaApp 100. 

01 . Pa.—Moore v Thomas Moore 
Distming Co., 98 A. 847, 247 Fa. 
812. 


00 . DeUvasy ord» on warehouse, 
unaccompanied by warehouse receipt. 
Is not document of title under statute 
so as to pass title to property to buy¬ 
er 

N.Yw—Transmares Oorp. v. George F 
Smith. Inc^ 76 N.Y &2d 727, affirm¬ 
ed 81 N Y&2d 670—Kirs<di v Roul- 
ston, 178 N.Y 8 246. 

RX—California Animal Products Co 
V Lappln, 176 A. 71, 64 RX 76. 
00. Massw—Femum v. Pitcher, 84 N 
E. 690,151 Mass. 470 
66 CLJ. p 661 note 17. 

Negotiability and transfer of ware¬ 
house receipts generally see the CL 
JS title Warabousemen and Sate 
Depositaries 91 26-38, also 67 CJ 
p 478 note 48 et aeq. 

94. Cal—Boir v Barker, 8 Gal. 868 , 
11 Cal 298, 70 AznJD 791. 

56 GLJ. p 661 note 18 
Order on third peiaon In possession 
generally see supra subdivision d 
of this section. 

90. Mass^Hailgarten v. Oldham, 
U 6 Maea. 1, 46 AxilR. 438. 

66 CJ p 661 note 19. 

90. Fa^Edaon v. Magee. 42 Pa. 8 n- 
per. 297 

55 C J. P 662 note 20 

97. Ala.—Batre v. Simpson, 4 Ala. 
205. 

56 CJ. p 562 noto 81. 
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whether the parties did or did not intend title to 
pass on the ddivery of a storage or warehouse 
receipt** 

k. TfaneofDdiTOty 

When a delivery la neeeeaary to paee title as between 
the parties. It must be made at the time stipulated In 
the contraoti 

Where a delivery is necessary to pass title as be¬ 
tween the parties^ it must be made at the time stip¬ 
ulated m the contract,** or, if not so made, there 
must be an acceptance by the buyer, as discussed 
infra § 261, but m the absence of express stipula¬ 
tion It IS not necessary as between the parties that 
the delivery diould be at the tune of the con¬ 
tract** Where the contract gives the buyer the 
pnvilege of reqmrmg ddivery either in the fall or 
m the following spring, title does not pass while 
the property is in storage during the winter, await¬ 
ing dehvery m the sprmg** 

As against creditors of, or subsequent purchas¬ 
ers from, the sdler, the tune of dehvery or change 
of possession is discussed m Fraudulent Conv^- 
ances §§ 205-206. 

Province of court and fury What is a reasona¬ 
ble under the arcumstances for acqinnng pos¬ 
session ordinarily is a question of fact for the 


77 C.JS. 

jury,** but under some drcumstances may be a 
question of law for the court** 

§ 260. Effect of Delivery 

A delivery to the buyer will. In the absence of any¬ 
thing to Indicate an intention to the contrary, transfer 
the property In the goods as against the seller, hie 
creditors, or subsequent purchasers. 

A ddivery to the buyer will, in the absence of 
anything to indicate an intention to the contrary, 
transfer the property in the goods as against the 
sdler, his creditors, or subsequent purdiasers,** 
if the buyer is bound to aocqpt, or actually accepts, 
the goods, as discussed mfra § 261. The rule is 
applicable where the ddivery leaves nothing for 
the seller to do,** and it may apply even though 
something sbll remains to be don^** although it 
has been hdd that, where the delivery is made only 
as a step in the performance of the contract and 
for the purpose of better enabling the sdler to 
perform his remaining obligations, sudi dehvery 
is conditional only and does not control the pass¬ 
ing of title,*^ especially where the property dehv- 
ered is not capable of being used by the buyer 
without a more complete fulfillment of the seller’s 
obhgatiQD.** The rule apphes where there is a 
formal,** absolute,** unqualified,*^, and uncondition¬ 
al** ddivery at the agreed place.** 

Gmversdy, the title will not pass where the de- 
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SSL Ala—I jOviI t. WoU; so So SSS, 
179 Ala 60S. 

Mbci—Scofield V Barowsky, 148 NJC. 
921. 249 Masa 1. 

sa 3IIXUL—^Hoover v. liahar, 5S NW 
646. 51 Mina 269 

Xob—Graves v lEoraa 6S NW 841. 
46 Xeb. 604 

sa xa—Baney T. Moora 6* 

86 

31 . 2rT—Vogt ▼. CSiaaa Broa Ool. 
129 XJDL 242. 226 XT. 206. 

SSi CaL—Samuels v. Oortiam, 6 Cal 
226 

66 CLJ. p 664 note 1. 

aa lie—State T. Hall, 46 MoApp 
298. 

84. TJ8—Fadfie Elea By Co v TJ 
S., IXCCaL. 71 FSupp 967. affirm¬ 
ed. aCA.. 172 F.2d 222—The Fred 
XL Hbaler, DCXT, 65 F2d 289 

Arls^—Stepbena-XTranklin Motora v 
Lambros, 228 P2d 267, 71 Aria 289 

Ga—Osborn ▼ Brwln, 9 SALld 856, 
62 GaApp. 769 

Ky —Farmers A Uerohants Bank of 
Cherry Trea Pa, v Xumber Xine 
Coal Corpw 224 8.W2d 128. 211 
Ey 289 

lA—Hazmon v. Hoora App., 171 Sa 
176. i 


' Mich.—Antomatio Kahhlne A XUigl- 
neering Co v. Walter ICachlne A 
Screw Co. 260 XW 267. 264 Ulch 
458—Draper t Xelaon, 226 X.W 

808. 254 Mich. 880 

Mlsa—Morris ▼. Smith, 185 So. 548. 
184 Miss 618. 

MO—^Blartfn ▼ Connor. 188 BW.8d 

809, 28S MoApp 1024 

Ohla—Beal v Dodds Canning Co. 196 
XXL 670. 49 Ohio App lOS—Stand¬ 
ard Materlala ▼ MaaaachuBetta 
X*lre A Marine lha Co., Com.Fl.. 94 
XB2d 809. 

SD—Anderson v. Craven, 2S1 XW 
688. 67 SD 188 

Tea—WHaon v. Hodlca ClvJkpp., 80 
SWSd 411 

Wla—commonwealth Telephone Co 
V. (Paley. 2SS XW 619. 208 Wla 
447 

55 OJ. p 668 note 2S—42 CJT. p 766 
note 7a 

Delivery as pasalng title 
To part of uniform mass see su¬ 
pra f 26a 

TThder contract of sale or return 
see Infra 9 269 

When coupled, or not coupled, with 
payment see supra I 247; Infra 
I 262 

85. Conn.—Kinney v. EOrwita 106 
A. 42a 92 Conn. 211. 

sa Ark.—McODennott v. wimiiaii 
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Ziumber Co, 144 SW. 624, 102 Ark. 
244. 29 liRJLjrS, 461. 

66 OJ p 647 note 97, p 568 note 27 
Bffect of deUvery before or without 
Inspection see supra 9 251. 
Weighing, measuring, or Ilka act 
see supra i 261. 

87. XD—Kopald xnea Co v Man- 
dan Creamery A Prodnoe Co. 27 X 
W2d 25a 76 XD 602—Lnmry v 
KrysmaricA; 184 X.W. 264, 48 XJ> 
824 

8a XD—Kopald Xllea Co v Man- 
dan Creamery A Produce Co, 27 X 
W2d 268, 76 XJD 508—Lumry v 
Kryssuridk. 184 X.W. 26a 48 XD 
124 

YL—Kitson Machine Ca v. Holden. 

52 A 271. 74 Vt lOa 
89. XT—Wooster v. Sherwood, 26 
X.T 278 

40. XT—Smith V. liynea 5 X.T. 41. 
Wls—Thompson v Wed^ 7 X.W. 

66a 60 Wla 042 

41. Wla—Thompson v. Wedga su¬ 
pra 

4a Wash.—State v. Hanna 151 P 
88,1087. 87 Wash. 29 
Wls—Thompson v Wedga 7 X.W 
560, 50 Wls 842 

4a Ma—FIske v Dunbsr, 102 A. 

284, 112 Ma 242 
55 OJ P 562 note 4a 
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livery is incomplete,^^ quslified,^^ or conditional^^ 

It is obvious from these roles that vrhether title 
to the property passes by delivery depends on the 
intent of the parties at the time of the transaction,^^ 
which IS detemimed by the circumstances.^^ Hence, 
btle passes on a ddiveiy made with an intent to 
perform or execute the contract^* and pass 
but, while delivery is of the greatest importance 
in determimng or lowing the intention of the par¬ 
ties to pass title,^3. and is strong evidence of an 
intention to pass it is not conclusive,^^ 

and notwithstanding there has been a dehvery Ihe 
property will not pass if it appears that sudi was 
the intention of the pardes^^ or a condmon to the 
passing of title remains to be performed.^^^ A deliv¬ 
ery in derogation, rather than m performance, of 
the contract of sale does not pass tide from the sell¬ 
er to the buyer.^B 

Tender Not every tender transfers title; W while 
title passes when a tender is made with intent to 
pass title,it is otherwise where the tender is made 
with an intent not to pass title until a condition is 
performed by Ihe buyer and m some jurisdic¬ 
tions, particularly under the Umform Sales Act, 


a tender of delivery is no longer sufficient to pass 
t*tle,^<> as it was under the common law of such 
states pnor to the enactment of the pertinent stat¬ 
utes.®^ 

Fraud or mistake. There is a conflict of author- 
1 ^ as to the passage of title by delivery where 
fraud IS involved. While there are deasions to the 
effect that the rule that title passes by ddivery ap- 
phes where the delivery is not procured by fraud,®- 
and that the title will not pass if the delivery was 
procured by fraud®® or mistake,®® other deasions 
hold that, where deh^'ery is procured by fraud, a 
defeasible and voidable title passes.®® 

§ 261. Acceptance 
a. In general 

b Article to be manufactured 
a. Zh General 

A delivery end ecoeptanee will, In the absence of 
fraud, divest ths sellsr of his tills to ths goods. An 
seesptsnos msy bs nscsssary to msks a dolivsry effsotlve 
to pass tills. 

A delivery and acceptance will, in the absence 
of fraud, divest the seller of his title to the gooda®® 


4*. KT—-Vlnosat v OonkUn, 1 SL 
D Smitb 208 

4B. N'T—CkmieU v. GHarl^ 10 KB. 
888, 104 KY 461. 

4S. Ala.—Spinks v. BL BL Borbss & 
Sons Oo. 22 So 2d 284, 247 Ala. 20 
66 GJ* p 668 note 48 
07. Cal —Peerlesa Motor Go. v Ster¬ 
ling Finance Oorporatlon, 84 P.2d 
788.189 CaLApp 621. 

Iowa.—Madden v. Bldrldsa, 280 K.W 
871, 210 Iowa 928 

Fallare to give a bm of sals waa 
a material but not deeiaiTe factor in 
determining wbetber atller Intended 
to pans title wliea seller delivered 
motor vehldle to buyer, espeelslly In 
view of third personTs advice not to 
give bill of Bale untn checks were 
paid.—Casey v GaUaghsr, 96 KA2d 
709, 826 IDM. 746. 

4B. CaL—OPeerleas Mbtor Go. v. Ster¬ 
ling Finance Corporation, 24 PJId 
738. 129 CaUlpp 621. 

49. Conn.—-White v. Tanstng Chsmi- 
oal Go., 102 A. 679, 92 Conn. 186. 
SOl Teoc.—Ferris v lemgaton, Qv.i 
App., 268 SW. 809 
BL Aria—Stephens-FrankUn Motors 
V lismbros, 228 P2d 267, 71 Axla 
889 

66 C J p 668 note 61 [a] 
gg. KJD—Eopald Blee. Co v. Man- 
dan Creamery 8b Produce CO., 87 K. 
W2d 268. 76 KJD. 168. 

66 CJr. p 668 note 61. 

At common law and under Xlhlform 
77C ja—67 


Sales Act in absence of intent to con¬ 
trary, presumption is that tiUs pass¬ 
es whsre property is delivere d^— Gll- 
llngham v Phelpa 119 P2d 914, 11 
WaslLSd 492—66 OJ p 662 nets 51 
Cbl 

sa Ala.—Haratt v. Iteynolda, 17 So 
2d 418. 846 Ala. 411. 

66 OJ p 668 nets 52. 

64. Ms.—Ballantyns v. Applston, 20 
A 886, 88 Me. 670 
66 C.J p 668 note 58 
66. Ala.—Loval V. WoU; 60 So 298, 
179 Ala. 506 

6a Or—Davidhisar v. Blgin For^ 
warding Co.. 178 P. 898, 89 Or. 89 
66 C.J p 668 note 65. 

6Ti CaL—Oopeevio v California 
Packing Corp., 220 P 1078. 64 CaL 
App. 182 

aa CaL—Ckipcsvlo V. California 
Packing Gorpu. supra 
aa COL—Oopoevlo V. GUlfonda 
{Packing Corp., sopxa 
aa KY—BslChbart v Smlth-Bise- 
matin Corp, 191 KYa 808, 199 
AppJltv. 67L 

61. KY—Biayden v. Dsmeta 68 K 
Y. 486 

ea Wls.—Thompson v. Wedga 7 K. 
W 660. 60 Wla 64a 

ea la—Qalbraith v. Davia 4 leu 
Ana. 95 

66 OJ p 562 note 44. 

BVand in procuring sale as preventr 
ing transfer of title see supra I 
249 


Iftsad held not Chown 
Buyer's false statement to sMlai's 
agent making delivery that he had 
paid for Junk was held no basis for 
claim title had not passed because 
delivery was Induced by fraud.— 
Gemmonwealth Telephone Co. v. Pa- 
ley, 288 K.W 619, 208 Wla 447. 

ga Par—Ijeiar v. Brown, 16 Pa. 216 

ea. U&— SalUvanCa V. WCUaDC 
Keb, 89 FSnpsu 817. 

Mass—Rowley v. Bigelow; 12 Plcac. 

807, 88 AnuDea 607. 

Kelk—Sullivan Co v Uarson, 80 KW 
2d 460, 149 Ksb. 97—Parr v Hel- 
frlcfa, 189 KW 281.108 Keb 80L 
Ohio—ROce Kiimler Ca v Levina, 4 
Ohio Sapp, 18L 

66; US —John L Haas, Ina v. Well- 
maa. GAOr., 186 F2d 868 
Aria—Steidxens-FrankllB Motors v 
liSmbros, 228 P 2d 267, 71 Aria 889 
K J—^Disabled American Veterans of 
World War, Department of Rehab- 
IHtation, V Malone, 26 AAd 68, 128 
KJTLaw 200. 

56 CJ p 568 note 68 



Or.—KliBgbacfc v Men d lo ia, 9 P.8d 
287, 188 Or 284. 


^losstloB toe Jury 
Whether there has been sa aeoept- 
aace hdd question for Jury.—Daniel 
V Oeo. W Owens Laniber A Imjl 
Co, TeaCivApp. 72 8W2d 964, er¬ 
ror diBmiBsedr-66 C J. p 668 note 68 
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An acceptance may be necessaiy to make a deliv¬ 
ery effective to pass title®'^ where the dehvery is 
sudi as the buyer is not bound to accept,as where 
the goods do not conform to the reqmrements of 
the contract^* or are not dehvered at the time 
stipulated,^® but, notwithstanding the refusal of 
the buyer to accept* the title will pass on delivery 
where he is bound to accept,^^ as where the goods 
andtheddivery comply with the contract Where 
title has already passed to the buyer on delivery 
to a earner, as discussed supra § 259, it does not 
revest in the seller on the refusal of the buyer 
to receive the goods from the earner at the des¬ 
tination.^® 

b. Article to Be Mannfaetozed 

QMarally, under a contract tor the eale of an article 
to be manufactured, title doee not pace until the com¬ 
pleted artlole le eocepted by the buyer. 

Generally, under a contract for the sale of an ar¬ 
ticle to be manufactured, title does not pass until 
the completed artide is accepted by the bnyer,74 
at least where the artide does not coirespond to 
the order and the htsyer is not bound to accept it^® 
However, actual express acceptance is not neces^ 


sary; acceptance will be implied in the absence 
of objection,?® and, where the buyer is bound to 
accept if the goods correspond to the speafica- 
tions of the order, as discussed supra subdiinsion 
a of this section, the property will pass although 
the buyer refuses to accept?? Where the contract 
provides that the buyer is to inspect the artide at 
the place of manufacture, and he does so inspect 
it and accepts it, the title will pass notwithstand¬ 
ing the existence of latent defects which are dis¬ 
covered cmly after the artide is put in use.?® 

§ 262. Payment of Price 
a. In general 
bw Sale for cash 

tL In Oesiaral 

It Is not essential to a tranafar of the property In 
goods sold that the price should be actually paid. How- 
ever, the pataing of tltla may be ccnditloned on payment, 
and If the parties Intend that payment shall be made 
before title pastes, such Intention oontrole, and there le 
no transfer of title until payment le made. 

It is not essential to a transfer of the property 
in goods sold that the price should be actually 
paid,?® even where the buyer is not entitled to pos¬ 


er. Texw—Oospiig Jtals guoted la 
Browxiliig>-FeRis Mach. Co v 
Thomaon, C1 v.Appl, 58 aW2d 188, 
i8e 

55 GJT. p 654 note 84. 

ea, TJJS—Sadson Ruff ReflnUhlng 
ft Glceiifiig Corp. v Prime HZg. 
Go., GCULWlaL, 116 7Sd 615 
Alm^-S<dioek ▼ Hollemen, 86 Sold 
809, SS AUJlpp. 858. 

La.—^American Creosote Wozte v. 
Bdand Mach, ft MTg Oo, 85 So.8d 
T49. 218 La. 8S4. 

Tex.—Montgomety Ward ft Oo v. 
Stata^ CivJtpp. 188 aW.8d 887, 
affirmed 176 aWSd 818, 141 Tax. 
636—Ooepu gdarie guoM in 
Brownlag-FenlB Maeh. Co v 
Tbomaozw ClvJkpp., 68 flWSd 188, 
186 

Wash.—Lloyd Lk Hugliea, IncL, v 
Wlddera, 60 P.8d 843, 187 Wadh. 
461 

65 GLJ. p 664 note 86. 

Jkbsenoo of deUveep 

Where neltlier title nor poaeeosloa 
paaaed to buyer, buyer could not be 
charged with aooeptane or retention 
of property by retaining it without 
notifying seller of breekage^—fteoor 
v. Gharlee K. Tompikins Co., ZXG 
UuiLApp., 46 JLld 117. 

ea Tba —Ookpob yuls gnoted in 
Browning-Ferrla ICaeh. Co. v 
Thom aon, GivJkpp.. 68 SW8d 188, 
185. 

66 CJ p 666 note 6a 


Va Kdb.—Graves v Moraa ®8 NW. 

641, 46 Nah. 604 
66 CJ p 666 note 67. 

71. Conn.—Kinney v. Horwltn 106 
A. 4S8, 91 Conn. 811. 

66 C.J p 666 note 68 
7a CaL—Pray y. Trower Lumber 
Oo, 881 P lOSa 101 CeLApp 488. 
66 CJ p 666 note 69 
7a Conn.—Eats v Delohery Bat 
Co.. 118 A. 88, 97 Conn. 866— Home 
Pattern Oo v W W Marts Co, 86 
A. 19, 86 Conn. 49a 
RX—National ^ftade Extension Oo 
V AUeneUo^ 180 A. 781, 68 RX 800. 
va Iowa.—Sempel v Northern 
Hardwood Lumber Oo., 121 NW 
88, 148 Iowa 68a 
66 CJ p 666 note 78 
7a CaL-^HalUdie v Butter St R. 
Oo., 68 CaL 676 

7a Mien—Meintsnew v. 80 

MIsb. 861, 64 AbelD 168 
Or—Johnson y. Hibbard, 44 P. 887, 
89 Or. 184, 64 AulHR. 787 
77. Wash. " — M oore y. Parrot 26 P 
OOa 2 Wash. X 
66 CJ. p 685 note 77. 

7a U a—Pullman Palaee-Car Ooi. v 
Metropolltaii St R. Co., Mo., 16 
set 508, 167 U.S 9a 89 L,BM. OSt 

7a U a—cr e. y Amalgamated Su¬ 
gar Go, CCJLUtah, 72 F2d 765— 
Troy Refining Corp y Slearter Oil 
ft Gbrease Co., D.CLEy'., 61 FSopp 
269. 

66 CJ p 666 note 2a 


Auction sales see Auctions and Auo- 
tioneere 9 8 a, 

Conditional sales see infra 9 668 
et sag 

Payment of draft attached to bill of 
lading see Inffa f 276 
Reoovery of price from third person 
see infra | 48a 

Title to property given In payment 
or part payment of property pur¬ 
chased aee Exchange of Prop e rty f 
« h ( 1 ). 

Faymant dafacred or posfponad 
Fact that payment la deferred or 
postponed will not prevent or dhow 
that title does not pass. 

HL—Tupman Thurlow Oo. v Cook; 

98 NBL2d 666, 848 llLApp 84A 
Masa—Commonwealth y Mdnoo- 
dhlan, 86 NB.2d 659. 226 Mass. 
61A 

66 CJ. p 666 note 26 m 

WUless payment Is n oooBdltlon to 
passing title, the fact of payment 
or nonpayment of purchase price of 
personalty has no bearing on the 
aueatlon of title.—Stlmeon's Ex'X v 
Thaip^ 144 S.W2d 1021, 284 Ey 889. 

aMsttnotton he i we ea sale and eon- 
tract to sen 

Whether a sale la executory or an 
executed sale depends on whether 
the property In the goods Is trans¬ 
ferred, and, if transferred, there Is a 
"sale** although the price la not paid, 
and. If not transferred. It Is a "con¬ 
tract of sala" even though the price 
is paid.—Idnk y. Eallaoa, DCMo, 
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session until sudi payment is made Thus an ab- I 
solute sale followed by deliveiy to the buyer vests 
the title m him, although he does not then or sub¬ 
sequently pay the pnce.*i If the subject matter 
18 speafic and the contract pro\*ides that title shall 
pass at a stated time, when the goods are m a con¬ 
dition specified by the contract, payment of the 
purchase money or any part thereof is not essen- i 
tial to the ^sing of title,S> or if the terms of a ^ 
sale are agreed on and the bargam is struck and ! 
everything that the seller is to do with the goods 
is complete, the contract of sale becomes absolute 
as between the parties without actual payment of 
the price or the delivery of the property So, 
even though the pnce has not been paid, a de¬ 
livery to the buyer, m the absence of anything to 
indicate an intent to the contrary, will ordinarily 
pass title as agamst the seller, creditors, or 
subsequent purchasers'^ Furthermore, where the 
property is set apart for the purchaser and a draft 
made and delivered to a third person and accepted 


§ 262 

for the purchase price or a part of it, the* btle to 
the property passes to the purchaser 

The passing of title, ho\\e\er, may be conditional 
on payment.^*’ If the parties mtend that payment 
shall be made before title passes, such mtention 
controls,^* and there is no transfer of title until 
payment is made^^s even though possession of the 
property is delivered to the buyer and a bill of 
sale reciting payment executed,^* or possession is 
obtained by the bu 3 er without the consent of the 
seller.^0 So, if the terms of the contract pay¬ 
ment is made a condition precedent to the passing 
of title,^^ or if It otherwise appears that such was 
the mtention of the parties,^- the title will not pass 
until payment is made, unless the condition as 
to payment is waived,^^ 

Prepayu^ent of liens on property. It is compe¬ 
tent for the parties to agree by written contract 
that title ^all not pass to the biQrer until any and 
all judgments obtained thereon are paid and sabs- 


66 FSupp 804—66 CJ* p 666 note 
86 [a] 

BaultaUo tlUo 

Foot that cattle, of whlolL there 
had been legitimate bona fide aala 
had not been paid for by bnyera, did 
not prevent paaaage of eoniteble 
title thereto, whether or not bill of 
aale, placed in eaerow, had actually 
been delivered to buyera and legal 
title elteoted.—Bowler v Tannoy, 
ITev, 816 PSd 848, petition denied 
816 P8d 874. 

aa Tax.—Walker-Smith CSo v Jack- 
aon, Clv^App, 188 SW.8d 998, error 
dlamlaaed. Judgment correct 
66 OJ. p 666 note 87. 

81. Gal.—John A. Dunn Oob t. G. F 
Weber ft Go, 9 PSd 611, 188 CU 
App 46 

65 G J P 665 note 88. 

Part payment 

Sale of chattela la abaoluta even 
though only part of purehaae money 
la advanced or paid, if sale was Inr 
tended and If supported by actual or 
oonstmetive delivery—ftaenger v 
Standard Liumber Go, 60 CLWSd 689, 
186 Axk. 990. 

88. Ta.—mile, eta, Lumber Go v. 

Hubbard, 96 S BL 764,188 Ta. 481. 
gg. Ala.—Oocpiia Juris cited In 
WanlOk v Tiiddon, 160 So 684, 687, 
880 Ala. 868. 

Gal —Otis V. Overland Terminal 
Warehouse Go, 68 PSd 881.18 GaL 
App 8d 167. 

Mesa—Levinson v Connora^ 168 NJB. 
786, 869 Maas. 809. 

66 GJr p 666 note 40 l 

84, Ham—^ttle v. Idler, 191 P 
476, 107 Han. 887, rehearing denied 
198 P 787, 107 Kan. 468. 

66 GU. P 666 note 41. 


SB. Mich.—Sandler v. Bresnaham. 
19 NW 188, 68 Midh. 667 

98. UJEL—Atlantle Idfe Ina. Go v 
First Nat. Bank, aGA.Tex., 68 F. 
8d 686. 

HI.—Allison V. Beatty, 84 KJBLSd 198, 
808 niJkpp 418 

Mass—Daniel Qage, me:, v Kimball, 
198 NBL 80. 888 Mean 418. 
Tex.—Warren Mfg. Go v. Hoover, 
GivApp, 828 S.W 2d 624. 

66 GUT. p 666 note 48. 

87. Ky—C. I. T Coxp v. Thompson, 
169 &W 2d 820, 298 Ky 687 
Old —Oorpus Jnrla guoted In Fonder 
V Beeler Motor Go., 96 PSd 66, 
67, 186 OkL 88. 

66 GJr p 666 note 44. 
mtention of parties as controlling 
transfer of title generally see au- 
pra 6 846. 

Where large aam In oaA la to be 
paid under contract of aala it is 
commonly understood that both par¬ 
ties contemplate that paaalng of title 
payment shall he almultaneoua 
—Shlllinglaw v. a I. B.. aaA.6, 99 
F2d 87, certiorari denied 69 S.Ct. 
484, 806 VJSL 886, 88 UDd. 1088. 

*«oIlee* frelglrlf’ 

Where chairs were eent "collect 
freight" to consignee designated byj 
buyer, ownership vested in consignee 
when he paid freli^t and took poa- 
aeaaiom^-Jobn A. Dunn Go. v. & F. 
Weber ft Co., 9 PJ8d 611,128 CaLApp. 
46. 

Bvtdanoe be^* enfideot 
To show Intent that title did not 
pass until price was fully paid.— 
>7ead V. Spedmoi Hill Mining Co.. 
128 P2d 460, 68 GaLApp8d 476. 

1039 


Bvldenoe held humJ&dent 
To Show Intent that title did not 

pass until payment.—John A. Dunn 

Co V G. F. Weber ft Co:, 9 P.2d 611. 

122 CaLApp 46 

88!. Cel^-Miatmor Olive Go v Du 
Boia, 150 PSd 816, 66 GaLApp 2d 
467—Parker v. Home Fire ft Mar 
rlne Ins. Go, 67 PSd 646, 18 GaL 
App 2d 716. 

OkL—Corpus Jnrla quoted ta Ponder 
V. Beeler Motor Go., 96 P2d 66, 67, 
186 OkL 88. 

66 GLJ. p 666 note 46. 

88. Ok L Oorp na JUrla gnoted m 
Ponder v. Beeler Motor Go., 08 PAd 
86, 87, 188 OkL 88 

Tex.—Hemandea v Garela, dvApp., 
216 S.W. 477. 

Bffect of bUl of aale generally aee 
infra i 287. 

oa Tex.—Hodges v. I teach, Glv. 
App, 214 8W8d 887. 

81 . MidL^OorUllton Aooeptanoe Co 
V Buggies Motor Truck Co, 884 
N.W. 184, 168 Mich. 1. 

H.T—People v. Berman, 18 KJLSd 
884. 278 HY. 408 

OU—Ooepma Jtala gnoted la Ponder 
V. Beeler Motor Co., 96 P.2d 86, 87. 
188 QU. 88. 

66 GLJ. p 668 note 47. 

88. Ok L O or p aa Juris guoted la 
Ponder v. Beeler Motor GU., 88 PSd 
65. 67, 186 OkL 88. 

66 GLJ. p 687 note 48. 

88; Fla.—Young v. Hsnesa Mfg: Co, 
2 So 817, 28 Fla. 894. 

OkL Oorpaa Juris guoted In Poaler 
V. Beeler Motor Go, 96 P.2d 66, 67, 
186 OkL 88. 
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§ 262 

fied in full 

PresumptKms, Wliere no different intent is man¬ 
ifested, the presumption is that title passes without 
payment of the x>nce,^B espeaally where there is 
an absolute sale followed by delivery to the buyer, 
or where the buyer receives and appropriates l^e 
goods under a contract^? 

b. Sale for Oadi 

As a general rale. In a sale for cash or cash on de¬ 
livery, payment of the purchase pries, unless waived, Is a 
condition precedent to, or concurrent with, the passing 
of titia 

As a general rule, in a sale for cash or ca^ on 
dehvery, payment of the purchase price, unless 
waived,^^ is a condition precedent to, or concurrent 
with, the passing of title;^^ and this is true where 
the sale » expressly for cash or cash on delivery,^ 
and, m some jurisdiction^ where a cash sale is 
imphed from the fact that the contract is silent 
as to the tune for payment* Other junsdicticms. 


however, apply the general rule discussed supra § 
248, with respect to unconditional sales, holding 
that, if the goods are speafic and the amtract is 
otherwise complete, the property, unless an mten- 
tion to the contrary appears, passes at once,* sub¬ 
ject to the seller’s hen, discussed infra § 391, so 
as to place the goods at the nsk of the buyer, as 
considered mfra § 286, although he is not entitled 
to possession until payment is made or tendered^ 
If ‘by the contract payment of the price is a con¬ 
dition on which the passing of the property depends, 
the property will not pass until the condition is ful¬ 
filled, as discussed supra subdivision a of this sec¬ 
tion. 

Equivalent of cash. A sale which is to be for 
the eqmvalent of cash is not completed so as to 
pass title until the consideration specified has 
passed.* 

Character of sale. Strictly speakmg sales made 
for cadi or cash on dehvery are not conditional 


94k Or—Jaffrlaa v Paakow. S28 P. 

745. 219 P. 90S. 112 Or 429. 

56 <U P 667 note 50 

98. Cal—liond v GaaaUl. ISS P. 
601, 22 GaLApp. 102. 

96. Oa.--aifal8by v. Wldlncamp. 124 
UL 720. 22 OaJtpp 716. 

9T. Ky.—O L prader Co v. Owaxio- 
boro Stava, ate., Co., 172 8.W. 662, 

162 Kr 201. 

99; ns.—In ra Vania, P.G.2I0, 80 
FJSnpp 250 

Ala.—Hbora v. Long, 22 So 2d Oi 260 
Ala. 47 

Ga.—Wolfa v Smith. 65 SJBI2d 675, 
80 GaJkppu 186» stating Alabama 
law 

Mo—Martin v. FlckUn, 227 S.W2d 
69, 240 HoJLpp 1226—Shaarar Mo¬ 
tor Oo v. Burmalstar, App., 216 
S.W2d 966 

OKL—OoKpns Purls quotsd bt Fondar 
V. Beeler Mbtor Co., 86 P2d 66, 67. 
186 OU 88 

Or—^Ouabanar v Chinn, 207 P8d 
1186t 186 Or. 608-<locpns PUris 
altad In Wayarhaensar Tlmbar Co 
V First Nst. Bsnk, 42 P2d 1078. 
1082. 160 Or. 172 
56 CJr p 667 note 60 
‘Cash sale** and ‘'cash on dallvary** 
dafinad sea snpra 5 224. 

99. UB—Winter v. ICllar, OA. 
Sul, 182 Fid 161—Calcara v XT. 

S. , aCULMd.. 62 IF2d 787—Ih re 
Venia^ DGLl^ 80 F.EhiDP. 260. 

Iowa.—Oocpos Ptais altad In EZlrk v. 
Madison, 26 NW.ld 767, 759. 240 
Iowa 522—Crescent Chevrolet Co. 

T. iMlA 800 NW. 260, 220 Iowa 
1974. 

MInnw—Sanborn v. Shiphsr^ 60 N.W 
1089, 59 lOnn. 144. 


Mo-Msrttn v Flddin, 227 SW2d 
69. 240 Mo App 1225—ahesrer Mo¬ 
tor Co v Burmeister, App, 216 
aW2d 955—Oorpns PUxls eltod In 
Oommerelsl Credit Co v inters 
state Seeniitles Co, App, 197 SW 
2d 1000. 1905—Ossrk Aoeeptanoe 
Coxp V Tallow Trade A Coach 
Mfg OOL, App.. 187 SW2d 966— 
Joseph Oxeenspon's Sons &on A 
Steal Co V Garstain. 27 aW 2d 487, 
224 Mo App 880 

OkL—Gorpos Ptoels gpotad In Ponder 
V Beeler Motor Co, 06 P2d 86, 
67, 186 OkL 88 

Or—Huebener v Chinn, 207 P2d 
1186, 186 Or 60 8 C o r pus Purls ol^ 
ed In Weyerhaeuser Timber Co v 
First Mat. Bank* 48 P 2d 1078, 1082, 
160 Or 172 

Ten—Denny v White House Lumber 
Co., dvJkpp, 40 SW2d 260, modi- 
lled on other groundsb CohlApp, 
64 aW2d 86 

66 CJ p 688 note 61. 

1. Ala.—Mbore v Iiong, 88 So 2d 6, 
260 Ala. 47—J Modnra Motor 

Co V. McClain, 42 So 2d 266, 84 
AlaJkpp 61A 

Ga.—Wolfe v. Smith, 66 BBLUL 676, 
80 GaJkpp. 186i stating Alshamn 
law. 

HI—Chicago Iron 4k Metal Oow v. 
Berkson, 186 HLApp. 19A 

MassL—Caaey v. Gallagher, 96 MJL 
2d 709. 226 Mass. 746—Lekky v. 
Bconomy Grocery Stores, 65 N BL2d 
805. 919 Mass. 824, 168 AXJL 286. 

OkL—Coepns Purls quoted In Ponder 
V. Beeler Motor Co. 96 P 8d 66. 67, 
186 OU. 88. 

Or—Mogul Tranap. Co v Leiiaon. 
181 P2d 189. 181 Or. 852—Oorpus 
Purls oltad la Weyerfaaeustr Tlm- 
bsr Oo V. Ftest Mat. Bank, 42 P2d 

^ 1079; 1092. 160 Or If A 
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Wash.—Veblen v Foas, 201 P 2d 719. 

92 Wa8h.2d 986 
66 C J p 668 note 8A 

Svldenee 

(1) Ehrldenoe that pnrdiaasr at 
cash sale did not pay or tender pu3> 
disse money before trover suit de¬ 
manded verdict In seller's fAvor on 
Issue of title.—Sparkman v. Brown, 
166 Sa 240, 42 GaApp. 986. 

(8) Record was held not to show 
that sale of lumber was other than 
for csSh on delivery of documents 
with respect to sellen* right to re- 
dalm from buyer's transferee. 
I4L— Packard Fla. Motors Oo v Mar 
lone, 84 So8d 76. 808 La. 1068 
Or—Weyerhseuaer Timber Co v 
First Nat. Bank; 88 P2d 48. 160 Or. 
172, rehaard 42 P.2d 1078, 160 Or. 
172. 

8. Iowa.—Crescent Chevrolet Co v. 

LewlSi 200 N W. 280, 280 Iowa 1074. 
Mo—State v. Cruznes, 8 SLWAd 229, 
819 Mo 24. 

Or—Cooepns Purls eltad In Weyer¬ 
haeuser Timber Co v. First Nat. 
Bank, 42 P.2d 1078. 1082, 160 Or. 
172. 

66 CJ. p 668 note 68. 

8; OkL—Oorpus Purls qinotsd ha 
Ponder v. BeSler Motor Oo„ 98 
P2d 66. 67, 188 OkL 88. 

66 CJ. p 669 note 66^ 

4. OU—Oorpus Purls qpoted la 
Ponder v. Beeler Motor Co^ 99 
P2d 65. 67, 186 OKL 88. 

56 CJ. P 689 note 68 

8i Mont.—Loud V. TTsjison^ 184 P. 

644, 68 Mont. 446 
66 CJ. p 689 note TOl 
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sales^s but they are frequently so called,^ and are 
conditional in the sense that payment is to be pre¬ 
cedent to, or at least concurrent with, dehvery.* 
A ca^ sale is not necessarily a conditional sale in 
the sense that title does not pass until payment 
been made,^ since, although it is expressly for 
or cash on dehvery, payment of the price may or 
may not be a condition precedent to the transfer of 
title, according to the intention of the parties 
So the term "cash sale" as applied to a sale of 
speafic goods is sometimes used to denote a sale 
where title is not to pass until the ca^ price is 
paid,^^ and sometimes to denote a sale where title 
has passed but possession is not to be delivered 
until payment is made^^ If by the use of such 
terms the parties understand merely that no credit 
18 to be given and that the seller will insist on his 
right to retain possession until payment is 
the contract is so executed as to pass title to the 
buyer,^ However, if it is understood I'liaf the 
property m the goods is to remam m the seller un¬ 
til the pnce is paid no title passes until payment^^ 
If the evidence is conflictmg it is for the juiy 
whether a contract of sale of diattds was on con¬ 
dition that title should not pass until payment.^^ 
A contract iproviding for payment on arrival and 
infection is not necessarily a cash on delivery 


contract,^^ nor does the submission of an invoice 
at the time of the tender of the property convert 
It into such a contract^^ 

Intention of parties. The rule that on a sale for 
cash or ca^ on delivery payment of the pnrdiase 
price IS a condition to the passmg of title apphe^ 
unless It is apparent from other provisions of 
the contract,^8 or from the conduct of the parties 
at the time of the sale,^* that the intention of the 
parties thereto is otherwise. If the agreement does 
not provide in express terms that payment diall 
be made on dehvery and no provision is made for 
credit, the mtent of the parties must control,^* 
but, although the facts and orcumstances may show 
an mtent to the contrary,^ the presumption is m 
favor of a cash sale,^^ so mudi so that, as a gen¬ 
eral rule, if the time of payment is not stipulated, 
and no provision is made for credit, a sale of per¬ 
sonal property, unless otherwise expresdy provided 
or understood, is presumed to be for cash.^* A 
provision of a sale contract that acceptance of the 
bill of lading should constitute completion of the 
sale implies an intent that payment and the pass¬ 
mg of title are to be concurrents^ 

Effect of delivery or tender. If the sale is a 
cash sale such that title is not to pass until pay¬ 
ment IS made, a tender of dehverySB or delivery 


a K J —MorehouM ▼ J^yport Auto 
Solos Oo, ITS A. 179. 118 ITrJkU 

sea 

SB OJ p 689 note 71. 

7. NJ —Morohouso v Koyport Auto 
Sales Co, supra. 

66 OJ p 669 note 71 

8. Iffo —Jobnson-Brlnkinan Goumn. 
Co V KAnsas Oty Cent Banl^ 23 
SW 818, 116 Mo 568, 88 Am g,R 
616. 

66 C J. p 669 note 71 
a. Minn.—BTshbaiSc ▼. Yen Dosen, 
8S K.W 844, 88 Minn. 111. 

66 CU p 669 note 71 

lOi N.B.—TTowne v. Davla 88 A. 

460, 66 laH. 896 
66 C.J. p 669 note 71 
U. Minn.—A K Wel6h Co. v. Lar 
hart ra Go., 148 M..W. 881 188 
Minn. 481 

66 OJ. p 669 note 71 
OaSh, Qv cmOl down, ov eaalh on de- 
li v stfj r 

These eaqpre s slo ns may be used In 
two dUEerent senses; one where the 
words Indloate simply that the goods 
must bs paid for before the buyer 
Is entitled to poeaessloa. sad ths 
othsr whore they Indlcste sa Inten¬ 
tion not to pert with the title until 
the piloe Is paid. A cash sals Is not 
sa a m at t e r of law either a oondltion- 
el or an unconditional sele^-Auetin 
▼. Weldl 78 8.W. 881, tl Tez.Clv. 
App.681 


ISi Minn.— BL h. WUch Co v. lisr 
hart m. Co., 141 NW 881 12S 

Minn, 481 

66 OJ p 670 note 77 
U Wash.—Turner v Bena 879 P 
891 158 Wash. 183 
66 GLJ p 670 note 71 

14. XH.—Towna v Davli 81 A. 
450. 66 NH. 891 

55 CJ p 670 note 79 

15. US— Winter v Miller, CA.gan., 
188 F2d 161. 

Me—Goslen v Campbell. 84 A. 861 
88 Me. 460 

avidenee heU to Justify Hading 
that aale was not a oath sale.— 
Cities Servloe Oil C6 v HeUtngton, 
Tex.CivApp.. 108 &W2d 834 

16. CaL—Hind v. Oriental Frodnets 
Co, 286 P 481 196 Cal 956 

17. Cal—Hind v. Orisntsl Frodueta 
Co, supra. 

18. Cal—Hart-Wood Liumher Ga v. 
Bonaly, 819 P 481 198 CsL 181 

Or—Ckoi^ XusAm quoted in Weyer^ 
haeuser Timber Co. v Plrst Hel 
Wimir; 48 PAd 1071 1981 160 Or. 
178 

18. Mo.—Bhesxer Motor Go. v. Bai>- 
meister, App^ 816 S.W.8d 961 

80L sr.Y.—Hmpiie Steto Type Pound¬ 
ing Oo V. Orenl 81 KJDL 41 114 
MT. 40 

Or.—Oospus gtais quoted in Weyer¬ 
haeuser Timber Oa v. Blnst Nsl 


Banl^ 48 P.8d 1071 1081 150 Or. 
178 

81 . Mlnm—BL lu Weldh Co. v. Z«ar 
hart BL Oo., 148 MW. 821 182 
lDnn.481 

88. Minn.—H. Welch Oa v. 

hart BL Co, supra—PEshbadc ▼ 
Yan Doasiw 88 M.W 844, 88 
111 . 

88. Idaho—Western Seed Market¬ 
ing Ga V. Pfosl 888 P. 614, 46 Ida¬ 
ho 840 

66 C J. p 676 note 88 
Xf it oan be tatered firam the acta 
of the parties and the clreumstancea 
surrounding the transaction that it 
was tha Intant that dallvery and 
payment should bs eoneurrent seta, 
ths tftls remains In ths seller until 
the condition of peyment is compliod 
with. 

M.T—Bmplre State Type Pounding 
Co V Grant. SI MBL 41114 M.T 40 
Or—Ooepus lUxls quoted in Weyer- 
haenaer Timber Oa v Plrst Mat. 
Bank, 48 PAd 1071 1081 160 Or. 
171 

81 M.T.^—Portsr v Pennsylvsnla B. 
Go. 816 JSLXA 787, 817 AppJUv. 
49. 

81 Or ^ O os pfBS JmOm quoted In 
Weyerhaeuser Timber Oo v First 
Mai Bank. 48 P.ld 1071 1081 169 
Or 178. 

66 CJ. p 670 note 91 
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without payment being made,-* unless it is such as 
to constitute a waiver of the condition of pay¬ 
ment, discussed infra § 265, or the obtaimng of 
possession the ipurchaser*^ will not operate to 
transfer the title. Also, if the contract requires 
that the vendor shall deliver the property sold at 
some fixed time and place and receive pa 3 'ment on 
dehveiy, title will not pass until deliveiy and pay¬ 
ment are made m accordance with the terms of the 
contract,** nor if the contract of sale calls for 
the delivery of the property and the ascertainment 
of the quantity thereof by the purchaser, but is 
silent as to the time of payment, will title to the 
property pass until the quantity of proper^ has 
been ascertained and payment made.** 

Statutory provisions. In some jurisdictions there 
are statutes expres^y providing that in the case 
of certain sales title shall not pass until payment 
is made,** and sudh statutes have been held valid.*^ 
Such statutory provisions have been construed and 
mterpreted 1^ the courts as to various matters,** 
sudi as their application to particular persons,** 
particnlar goods,** and particular transactions.** 

§ 263. —- Sale on Credit 

Where the sale It on credit, unleee e different Inten¬ 
tion Is manlfeeted by agreement or otherwlaoj the prop¬ 


erty In the goods passes on delivery to the buyer, and 
in the absence of delivery the property may pass. 

Where the sale is on credit, unless a different 
intention is manifested by agreement or otherwise, 
the property in the goods passes on delivery to the 
buyer,** and m the absence of dehveiy the property 
may pass,*7 although the seller retains the right 
of possession until the price is paid.** It has been 
held that where the terms of the sale provide for 
a cash payment on dehvery, if on delivery pay¬ 
ment IS not made^ the seller by failing immediately 
to reclaim the property makes the sale one on credit 
so as to pass title** If, however, the parties, by 
the terms of the agreement or otherwise, show that 
the mtention was that the property should remain 
m the seller until the whole price is paid, such in¬ 
tention will be given effect** The most common 
form of contract of this nature is the "conditional 
sale" so called, discussed infra § 553 et seq. 

§ 264. —— When Note or Security to Be 
Given 

Whoro by tho contraot the giving of a note or other 
security In payment of the price Is a condition on vrhich 
the transfer of the property depends the property does 
not pass until the condition is fulfilled, unless the con¬ 
dition is waived, but the mere fact that payment Is to 
be made in this manner Is not inconsistent with the 


M. La.—Packard Ha. 3Iotors Oo v 
MUone. 24 So 2d 76. 208 La. 1058 
Njr ^llorehoose v. Kbyport Auto 
Sales Go.. 179 A. 279, 118 KJJEu 
268. 

Or—Ooitpiis Juris gnoted Sa Weyer¬ 
haeuser Timber Co ▼. First Kat 
Bank, 48 P2d 1078, 1083, 160 Or. 
172. 

55 CJ p 570 note 9L 
OualUsd deUvery 

Where, by tenna of contract for 
sale of lumber, delivery at ship’s 
tatdde was to precede payment, buyer 
after lumber was placed on mill 
docks had no right to ship and could 
not oonvey title to lumbar or pro- 
oaeds thereof without payment 
therefor, since ’^delivery,’* under con¬ 
tract regulring dellvexy at ship’s 
taokle, is a ousllfled delivery—Wey¬ 
erhaeuser Timber Oo v. First Kst. 
Bank, 48 P.2d 1078, 150 Or. 172. 

87. Ga.—Bparkman v. Brown, 156 
SSL 240, 4* OaApp 815 
Or Oo irpBS Jnxis gnoted la Weyer- 
haenser Timber Co v. First Bat 
Bank, 48 P2d 1078, 1081, 150 Or. 
172. 

56 GLJ. p 571 note 81. 

A8 betveea bnysv sad ssiOer, fact 
that buyor obtained goods in caiA 
sal# without payment does not pass 
tiae.—Long v. Dye, 157 BJBi 868, 42 
GaApp. 728. 

55 OJ. p 571 note 91 Cb3« 


88; FUl—T ripp v« Wadt 88 Bo 870, 
82 Fla. 225 

89. BC—Davldaonv Diamond Fur¬ 
niture Go, 97 SB. 480, 170 BO 
669 

56 OUT. p 671 note 95. 

80u Ge.-^oo Feed Bnie v. HolUa 
192 SSL 184, 184 Ga. 594. 

55 GLJ. p 571 note 98. 

8L Go.—AIco Feed 15111a v HbUla, 
supra. 

55 C J p 571 note 90 [b] (2). 

88. Ga^—Bank of Oglethorpe v 
Brooka 186 SA 600, 88 GaApp 
84. 

56 GLJ p 671 note 90 [b] (5), (6) 

88. Ga.-^oo Feed Mills v. Hbllla, 

198 8JD. 184,184 Ga. 594. 

56 G.J. p 671 note 96 m <*). (7)- 

( 10 ). 

88. Ga.—Aloo Feed MUls v Hbllia, 
supra. 

56 GLJ p 571 note 96 M (4), (8). 

88. Ga.—Alco Feed Mills v. HolUa, 
supra. 

65 GJ p 571 note 98 tb] (11)-(17). 
Bvideaos 

In suit involving guastlon whethsr 
sale of wheat was caah transaction 
and not one on credit so as to pre¬ 
clude buyer from transferring title 
without having paid purchase price 
in full, admieeton of testimony ez- 
plalning written receipt given by 
buyer to seller was not objeetionabls 
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OB ground that It was irrelevant, 
hearsay, and not binding on buyer’s 
transferee.—Aloo Feed Mills v Hol¬ 
lis, supra. 

88. Da—Dalns v. Moe, MunApp., 
68 A2d 767 

GhL^-GomstoCk v Tsrbush, 87 &SL2d 
926, 78 CkLApp 724. 

Fa.—Gllckman v Brands, ComPL, 81 
Borth.Go 264. 

Wssh^Veblen v Foss, 201 P2d 719, 
82 Wa8h.8d 286 
65 GLJ p 607 note 5L 
Siwlsss of SOfeOKBSy 
Where property is delivered to an 
attorney on his promise to perform 
certain professional serviceB there¬ 
for, the sale la complete and title 
passes, even though the servloes are 
never performed.—MoGraw v. Gilmer, 
88 BO 168. 

87. La.—Thomas v Philip Werleln, 
Limited, 158 So 685, 181 La. 104. 

65 OJ p 567 note 52 
8& IlL—Wade v. Moltett, 21 JXL IIQ, 
74 AmJ> 79. 

56C.J p867note68. 

88, U.S—B L Dupont Co v John 
Shldds Oonstr Co., aCPa., 162 F 
198, alBrmed H. K. Porter Go. v 
Boyd, 171 F 805, 96 COA. 197. 

55 GLJ p 567 note 54. 

40. US—HuU V. Pltrat, OGOhio, 45 
F 94, appeal dismissed 12 S Gt 986; 
145 US 660, 86 LuBd. 847 
Mo.—George v. Stubbs; 26 Ma 248. 
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Immadlate tnmafar of th« preparly M aneh It tht Inttn- 
tion. 

Where by the contract the g^iving of a note or 
other security m payment of the price is a condi¬ 
tion on which the transfer of the property depends 
the property does not pass until the condition is ful- 
filledy^^ unless the condition is waived,^^ but the 
mere fact that payment is to be in this man¬ 
ner IS not mconsistent with the immediate transfer 
of the property if such is the intention,and where 
the mtention is not dear the queshon is one of fact 
dependent on all the arcumstances.'*^ Unless a 
different mtention appears, however, where the 
goods are to be paid for on delivery by bill, note, 
or other security, it is generally held that this is a 
condition precedent to the transfer of the proper- 
ty,^i^ and that unless the condition is waived the 
title will not pass until it is comphed with, although 
there has been a ddiveiy of the goods.^^ However, 
where the purchaser complies with the conditions of 
the contract of sal^ as where he executed notes 
for the price and mortgages to secure them and 
pays part of the pnce, he acqmres title to the prop¬ 
erty Where delivery of the property is to be 
made only after payment of the purchase notes giv¬ 
en therefor, pnor to such payment the sale is ex¬ 
ecutory and title does not pass,^8 but where the 
seller of property transfers to another without re¬ 
course the purdiase-money notes therefor, the title 
passes to the maker of the notes and the transferee 
IS simply his creditor.^^ Where a sale is made on 
credit, the purchaser to give bond and security if 
the terms are agreed on, and the bargam is struck, 
the title passes to the purchaser even though the 
bond and secunty are not given and the seller re¬ 
tains the property as secunty dunng the penod 
credit was extended.^^^ 


§ 265. —— Waiver of Payment 

a. In general 

b. Dehvery 

a. In Gensial 

Thd condition as to payment or aeourity la one which 
may be waived by the seller. In which case the title to 
the goods will vest In the buyer, although the condition 
hem not boon porformod 

The condition as to payment or secunty is one 
which may be waived by the seller, m which case ti¬ 
tle to the goods sold will vest m the bu^er, al¬ 
though the condition has not been performed^^ A 
waiver mvolves both knowledge and mtent^^ It 
must be made voluntanly,^^ and may be either ex¬ 
press or imphed.^^ Ordnanly it is a question of 
fact wbidi must be made clearly and plainly to ap¬ 
pear If the terms of the contract are agreed 
on, and it is the intention of the parties that title 
pass, the seller by waiving the tune of payment and 
the tune when the purchaser is to take possession 
does not change the contract as to the passing of 
title so as to cause it to pass at a later date.^^ 

b. Ddivary 

(1) In general 

(2) Absolute or conditional 

(3) Delivery to earner 

(1) In General 

Ordinarily an unquallllad and unconditional dalivory 
of the gooda by the aollor to tho buyor, without roquir- 
Ing payment or aocurityf will be hold to waive a condi¬ 
tion aa to payment or aeourity. 

Ordinanly an unqualified and unconditional de¬ 
hvery of the goods by the seller to the buyer, with¬ 
out requinng payment or secunty, provided it is 
not secured by fraud,^^ will be held to waive a con¬ 
dition as to payment or secunty,even though the 


41. lowed—Biroetoiie Tlrob ete^ Co i 

▼ Andereon. 180 KW. 878,190 Iowa j 
489 

65 CJ* p 671 note 97. 

48. Maas.—Smith v. Dannie, 0 Fldfc. 
868.17 AmJ> 868 

Waiver of payment see Infra S 866 

48. Tez.—Brnbree-Mclioan carriage 
Co V. JjOA 88 aw 164^ 11 Toz. 
GlvJU>p 498 

66 GU p 678 note 99. 

44. NT---]lhnplTe State Type Found¬ 
ing Oo. T Oiant, 81 MISL 49, 114 K 
T 49 

66 GLJ P 678 note 1. 

48. Me.—Feahody v. Maguire^ 18 A. 

680, 79 Me. 678. 

66 CU. P 678 note 4. 

4a Iowa.—Flieatone Tire, etc., Co 

▼ Andereon. 180 N W 878, 190 Iowa 
489. 

66 C J P 678 note a 


4ff. Ark.—MuxTey- Co v Satterlleld. 
187 8 W 987. 186 Arfc. 86 | 

4a Me.—Qleaaon v Sanborn. 119 A. 
800, 188 Me 147 

66 cur p 678 note t, 

4a Ga.—Farrar v. Brackett; 18 aZL 
686, 86 Ga 468 

sa m.—Wade V Moffett. 81 m. iia 
74 AxnJX 79. 

51. Maas.—Casey ▼ Gallagher. 96 M 
B.8d 709, 886 Mass. 746—Smith v 
DennlSi 6 Pldk. 268. 17 AmJX 86a 

Mo—Shaarer Motor Co. v. Bnzmela- 
ter, App, 816 aWAd 96a 

66 GJ p 678 note IS. 

sa Vtd—Allen Ziumher Co. t. EDg^ 
nera. 86 A. 979. 66 Vt. 46a * 

66CLJ.p678noteia 

sa Tez.—Continental Bank, etc., Co 
V. ClvJLpp. 189 8 W. 179 
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sa Tez.—Continental Bank, etCn Ca 
T Hartman, supra. 

56 C J. p 678 note 11L 

sa Tez.—Continental Banl^ ete., Go 
V. Hartman, supra 

sa Moi—leenhower v. Day, dlppi, 11 
SW2d 1110 

87. K.T.r-Hlraoh Dumber Co t 
H nbbell. 128 NTS 86, 148 App 
Div. 817. 

65 CLJ p 678 note U. 

sa Lad—ECaxmon v Moora, 178 
So. 176. 

Mo— Obxpna joxia dted la Commair- 
dal Credit Co. v. interstate Secorl- 
tlea Co., App., 197 aW Sd 1900.1006. 

611 CUT. p 673 note S. p 678 note la 

BeBBStting resale by buyer 
Seller permitting buyer to resell 

property waived condition as to pay 

ment. 

Otw—W eyerbaeuser Timber Go. Vi 
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delivery is constructive,** or is made to a carrier, as 
discussed infra subsection b (3) of this section 
However, the fact that there hsis been a delivery 
without requiring payment or security does not 
necessarily constitute a waiver of such condition,** 
but 13 evidence of a waiver,*^ and merely creates 
a presumption to this effect,** which may be re¬ 
butted by the acts and declarations of the parties 
or by the arcumstances of the case.** Thus, if the 
sdler ddivers the goods conditionally and without 
any mtention of waiving payment or security, the 
property does not pass** In order to constitute 
a waiver of the condition there must be not only 
an act of deh\ery but also an mtent not to m- 
sist on immediate payment as a condition of the 
title passmg ** In a cash, or cash on dehveiy, sale, 
if the sdler delivers but the buyer violates his 
promise to pay, the buyer does not acquire title,** 
and, after delivery, the title remains m the seller 
until payment unless he waives the nght to treat 
the sale as a cash transaction *? If the contract pro¬ 
vides for payment or the giving of notes or secun- 
ty m lieu thereof, delivery alone is not sufficient 
to pass title.** 

Partial delivery. Where goods are sold for cash 
on ddivery and delivery made of part of them, com¬ 


plete in themselves, without demand being made for 
the cash because the others have not been delivered, 
title passes as to those delivered.** 

(2) Absolute or Conditional 

Whether a delivery Is conditional or unconditional 
depends primarily on the Intention of the parties as shown 
by all the facts and circumstancaa. 

Whether a delivery is conditional or uncondi¬ 
tional depends pnmanly on the mtention of the par¬ 
ties as shown by all the facts and arcumstances of 
the case.^* As a general rule^ if delivery is made 
without the cash or secun^ bang given or de¬ 
manded, the presumption is that it is uncondi- 
tional^^ but this presumption may be rebutted by 
proof of declarations or acts of the parties con¬ 
nected with the arcumstances of the case.^* A 
mere secret or undisclosed intention on the part 
of the seller is not of itself suffiaent to make the 
dehvery conditional,7* but an exprtsa declaration 
to that effect is not necessary,7* it bemg suffiaent 
if it appears that such was the understanding of 
the parties,^* or that the dehvery was made m 
the expectation of immediate payment,?* or to al¬ 
low inspection with the expectation that on com¬ 
pletion thereof the goods would be ather paid for 
or returned.?? However, even though the dehveiy 
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IS conditional, if the seller does not prompdy re- . 
claim the goods on the purchaser’s failure to make 1 
payment or furm^ the required security, he will 
be deemed to have waived his nght and the title ^ 
passes to the purdiaser^s If, m a cash sale, the 
seller delivers on payment by check, such deb'veiy 
IS conditional only on the chedc being paid ,7^ but | 
it has been held, m a ca^ sale where deluery was ^ 
made on payment by check, that a voluntary-, com- . 
plete, and unconditional dehvery of the property I 
with full knowledge and expectation that the buyer | 
would resdl such property in the customary and J 
usual order of busmess, without first obtaimng pay¬ 
ment, indicates that the mtention ox the parties u-as 
that title should pass at the time of deliveiy 

Ordinarily the question as to whether or not de¬ 
livery IS conditional is one of fact for the jury 
However, where the testimony of the acts and 
dedarations of the parties is undisputed, and, m 
view of the surrounding arcumstances, allows the 
mference only that the condition was not waived, 
the testimony is controlling and requires a findmg 
that the delivery was conditional 

(3) Dehvery to Gamer 

The eonditlon at to payment or aecurlty may be 
waived by an unconditional deUveiy to a carrier, but auch 
eonditlon la not waived If the delivery to the carrier la 
merely conditional. 

Where a delivery to a earner is equivalent to a 
dehvery to the buyer, as discussed supra § 259, 
the condition as to payment or secunty may be 
waived an unconditional delivery to the ear¬ 
ner ,8^ but such condition is not waived if the 


delivery to the carrier is merely conditional,** 
as where the carrier is instructed not to deliver 
the goods unless pa:'ment is made ** If the buyer 
has paid the purchase pnee or given the required 
secunty, the title passes on dehvery to the earner.** 
Wliere a contract of sale provides for shipment to 
the purchaser’s siding at a pnee named, F. O. B. 
point of shipment, payment to be made on amval 
of goods and diedang of weights at the siding, the 
tide does not pass until delivery at the pomt of 
destination *7 If a C 1. F. contract refers to reim¬ 
bursement of the seller by the bu>er pnor to the 
time of diipment, thereby indicating that the seller 
is to purchase the goods for the buyer, tide passes 
before shipment** 

§ 266. -Effect of Payment or Tender 

a. In general 
bu Part payment 

c. Tender of payment 

d. Payment by check or draft 

a. In ffanexal 

In tho absence of other conditions on which the pass¬ 
ing of the property In the goods shall depend, the prop¬ 
erty passes on payment. 

In the absence of other conditions on whidi the 
passing of the property m the goods shall depend, 
the property passes on payment** or tender, as dis¬ 
cussed infra subdivision c of this section, or by th^ 
acceptance of the seller’s draft for price** 
A payment of the price is strong evidence of an 
intention to pass tide,*^ and, in the absence of an 
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express agreement, sudi intention may be inferred 
therefrom, even though the sdler is to deliver 
the goods.*^ However, it does not necessarily have 
this effect even as between the parties,^^ and, since 
dehveiy is necessary to pass title as against credi¬ 
tors or subsequent purdiasers, as discussed supra § 
258, if there has been no delivery, payment of the 
pnce will not pass title against su^ persons,** 
unless th^ have notice of the sale before their 
rights accrue.** The acceptance by the seller of a 
note of the buyer in payment of the goods does 
not, where the goods have not been designated or 
identified, operate to make the contract an execut¬ 
ed one so as to pass title ** While a person can ac¬ 
quire fun legal title to the goods, although the only 
consideration for the transfer moved from a third 
person, as m the case of a gift to the transferee,*^ 
the mere loan of money to pay the purchase price 
will not vest title in the lender,** although the par¬ 
ties may by their contract provide that the title 
shall pass to the person making the advances as 
secnnty therefor,** but such an agreement will not 
vest title in the lender as against a creditor of the 
purchaser,^ nor, as against creditors of the pur¬ 
chaser, can the owner and lessor of a sawmill ac¬ 
quire tide to machinery bought by the operator 
thereof m his own name by merely paying a part 
of the price thereof* If, after a ccmsignee has 
refused to accept goods ^pped to him, the seller 
sends them to another who pays the draft by check 
and secures the bill of lading, title passes to the lat¬ 
ter,* and the subsequent action of the bank m re¬ 
covering the draft and bill of lading by artifice and 
returning the check does not divest him of his title.* 
Wqnng out a debt in bankruptcy is not equivalent to 
payment when apphed to a contract which requires 


payment as a condition to acquiring title.* 

Payment of freight. Under a contract to sell 
a machine to be installed by the seller, payment of 
freight by the purchaser in accordance with his 
agreement does not give him any title to personal 
property dehvered for use thereon.* V^ere a 
perscm who has a bond with a railroad for the pay¬ 
ment of any freight due agrees to hay a carload of 
produce, the consideration of the sale being pay¬ 
ment of the freight charges due thereon, actual pay¬ 
ment of the freight is not necessary to transfer 
title, it being sufiElaent for the latter to notify the 
railroad that he will pay the freight diarges.^ 

b. Part Paymeiit 

The eiraet of a part payment with reapeet to the 
transfer of title depends primarily on the terms of the 
contract and the Intention of the parties, and also wheth¬ 
er, as between the parties, anything still remains to be 
done with referenoe to the subjeet matter of the sale. 

The effect of a part payment*with respect to the 
transfer of title d^ends primarily on the terms of 
the contract and the mtention of the parties,* and 
also whether, as between the parties, anything still 
remains to be done with reference to die subject 
matter of the sale.* It is not for the court to 
give an effect to partial payments entirely at vari¬ 
ance with the contract of sde^* or to confer on the 
purchaser any property m the goods in face of his 
express stipulation that he should have no title 
thereto, notwithstanding such pajntnentSw^^ In some 
oases a part payment will, as between the parties, 
operate as a transfer of the right of property,** 
so as to place the goods at the nsk of the tayer,^* 
although not conferring any nght of possession 
until the balance of the pnce is paid.^* However, 
while a part payment of the price is some evi- 
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dence of an intention to transfer the property, 
ijie mere fact of a part payment does not neces¬ 
sarily have the effect of passing title,^^ and, if 
the contract is not to be comi^ete until the price 
IS fully paid, a part payment does not give the 
buyer any title to the goods,i7 or even an interest 
therein to the extent of the payments made.^^ 

In a sale of speafic goods m a dehverable stat^ 
if no mtenbon to the contrary appear^ title passes, 
on part payment of the purdiase pnee,^^ particu¬ 
larly if the purchaser obtains possession either 
through ddivery or by lawfully talcing possession.^^^ 
However, even without delivery, if under the terms 
of the agreement a part payment is made with 
the balance to be paid in installments^ title passes 
as between the parties,^^ and, in like manner, wher^ 
under the terms of the sale, a down payment is 
made and time given for the balance during whidi 
the goods are to remain with the sdler, the title 
passes at the time the sale is agreed oii,^^ with the 
right reserved to the seller to retain possession until 
payment has been made,^* fmt, smee delivery is 
necessary to pass title as against creditors or subse¬ 
quent purchasers, as discussed supra § 238, if there 
has been no dehvery, payment of part of the price 
will not pass title as against sudi persons.^^ Part 
payment will not pass title if the goods to be sold 
have not been separated or identified^* or pot m a 
ddiverable condition.** If the contract expressly 
provides that title to the goods shall vest in the 
buyer as th^ are paid for, he will acquire title to 
the extent of the payments made.** 

a Tender of Payment 

If the property In the goods le to peso on payment 


of the price, a tender of the price by the buyer may op¬ 
erate to pass the property. 

If the property in the goods is to pass on pay¬ 
ment of the pne^ a tender of the price by the 
buyer to the sdler may operate to pass the prop¬ 
erty,** provided it is made m cash,** and is of the 
proper amount** If a valid tender has been made 
hy the buyer, and refused by the seUer, it is not 
n e cessary for the buyer to make a second tender,** 
nor, if an informal tender is made and refused with 
the statement that any effort to correct the infor- 
mah^ will be unavailing, is it necessary for the 
htqrer to make a second and perfect tend^.** Un¬ 
der an executoiy agreement to sell, the purchaser, 
even though he has paid a part of the purchase 
monqy, cannot acquire the title by a tender of the 
remainder of the purchase money where the seller 
repudiates the contract, dechnes the tender, and re¬ 
fuses to ddiver the property;** nor will a tender 
of payment by the buyer to a pledgee who advanced 
the purdiase price to the sdler, the buyer having 
no c ontr act u al rdationship with the ple^ee^ oper¬ 
ate to transfer the title.** 

d. Payment by Oheck or Draft 

Whether title peeses on the eeller'e delivery of the 
property end receipt of e cheek for the purchaee price 
ie determined by the Intention of the parties. There is a 
confllot of authority aa to whether any title paeeee on 
the aeller’e delivery of the property and the receipt of e 
oheok for tho pnrehaao prieo whore the oheek afterwarde 
provaa to be wortbleee or on due presentation la dle- 
honorad. 

Whether title passes on the sdler’s delivery of 
the proper^ and receipt of a dieck for the pur¬ 
chase price is determined by the intenticKa of the 
parties.** The mere acceptance of a dieck does 
not omstitute an absolute payment or waiver of 
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the condition as to payment*^’ As a general rale, 
payment by check, is a mere mode of makmg a 
cash payment,and, if the dieck is r^;arded as 
cash by both parties and there is no fraud or mis¬ 
take It constitutes payment so as to pass title 

A conflict of authority exists as to whether title 
passes on the seller’s dehvery of the property and 
the receipt of a check for the purchase price where 
the chedc afterwards proves to be worthless or 
on due presentation is dishonored.** One Ime of 
authority holds that a payment by check usually, 
unless expressly so received, is not an absolute pay¬ 
ment,^* but IS conditional onl^’,^^ the accqitance of 
a check being no waiver of immediate pajnoient,^* 
and the diedc constituting payment so as to pass 


tide only when the mon^ is actually received by 
the seller 4* Thus, if m a cash sale the cash pay¬ 
ment IS made by a dieck which afterward proves 
to be worthless,as where payment is stopped,^* 
or on due presentation it is didionored,^* tide to 
the goods does not pass However, if the seller in 
a cash sale delivers the proper^ and receives a 
check in payment which he fails to present for an 
unreasonable length of time,^^ or if the seller treats 
a check returned for msuffiaent funds as a valid 
subsisting debt and accepts other property in part 
payment of such diedc,^* tide passes to the prop¬ 
er^ The character of a cash sale is not changed 
by the fact that payment is to be by check 4* 
Whether a check given is taken and accepted as 
payment is a question of fact for the juiy ** 


86L Mo —Johnaon-Brlnfcman Com- 
mlsalon v ganaai City Cent Bank, 
22 aw SIS. 116 Mo 668, 28 AULait 
616 

66 CJ p 679 note 4. 

87. Minn ^-Ckiatafson ▼ Bktuitable 
Z^oaa Am^n. 242 KW. 106. 186 
286 

65 GJ^ P 679 note 6 

38. CaL—^wey v Baser. 24 P.2d 
85S. 122 CaLApp 669 
Mo—Gtoddard Grocer Co. v SYeed- 
man. App, 127 8 W 2d 769 
Ohio—SchafstaU v Bastboume Ga¬ 
rage. 20 KJQSd 671. 65 Ohio App 
481. 

55 CJ p 679 note 6 

89. US—Sullivan Co v Wells, DC 
geb.. 89 F.Snpp 217 
Iowa.—Crescent Chevrolet Go v 
Iiewl% SOO X-W 260, 230 Iowa 1074 
Xeb—SuUlvan Co v Liarsoii, 20 X 
W2d460, 149Xob 97. 

40. CkL—Sims V. Bolton. 74 6 B. 770, 
138 Ga. 72 

Mo—Johnson-Brlnkman Commission 

V Kansas City Cent Bank. 22 SW 
813. 116 Mo 658, 28 Axn.SR. 616 
Vo peesnmptioiL arises from the 

mere text of accepting the che6k that 
it la taken in absolute payment 
Cal—South San Fjranclaco Packing, 
eta. Go V Jacobsen. 190 P 628, 188 
Cat 121—Towey v Baser. 24 P2d 
852. 122 Cal App 669 
Mina.—Xational Bank of Commerce 

V Chicago, eta, B. Co, 46 XW2d 
242, 560, 44 Minn. 224, 20 Am.S R. 
566. 9 TJ.R.A. 262—Gustafson v 
Bqultable Doan Ass'll. 242 XW 
106, 186 Minn. 226 

Mo—Johnson-Brlnkman Oommlsslon 

V gaiuws City Cent Bank, 22 8. 
W. 818,116 Mo 668, 88 Am.S B. 615 

41. maLp-^tandaid Ins. Ca v Town 
of Snow BUI. X. O, COJLXGL. 78 
72d8S. 

Cona.-nrPnblidBBr Commercial Aloehol 
Go V. Bhrgar, 81 A.8d 27.129 Conn. 
665. 


DGL—Dalne v. Price, MozlAppl, 68 A. 
8d 767. 

Iowa.— Ktak. V. Madsen, 86 XW2d 
767, 240 Iowa 622—Crescent Chev¬ 
rolet Co V Deula, 800 XW 280, 
880 Iowa 1074. 

Mass—Casey v Gallagher, 96 XJB2d 
709, 226 Mass 746. 

Minn.—GustafOon v Baultable lioan 
Asa'n, 242 XW 106, 186 Minn. 236 

66 aJ p 579 note 8 

48. CaL—South San Frandaoo Pack¬ 
ing, eta, Co V. Jacobsen. 190 P 
628, 188 CaL 181. 

56 CJ. p 679 note 9 

48. US —Standard Ins. Co v Town 
of Snow BUI. X a. aCAjrC, 78 
F2d88 

Ala.—Culp V. Cabh. 44 So 8d 796, 86 
Ala.App 188—J Ij. McClure Motor 
Co V MoClaln, 42 So 2d 266, 84 Ala. 
App 614 

ConxL— Pnbllcker Commercial Alcohol 
Go V Barger, 21 A.2d 27. 129 Conn. 
655 

DC—Dalne v. Prloe, MunApp, 68 
A.2d 767. 

Mass—Casey v GkUlagher, 96 XJd2d 
709. 226 Mass 746 

Hlnn^-Gustafson v Bqultable Doan 
Ass'n, 242 XW 106, 186 Minn. 226 

Mo —Touel V. Bank of Atchison 
County. 117 SW2d 276, 222 Mo 
App 1. 

XJ—Morehouse v Keyport Sales 
Co, 179 A. 279. 118 XJBq 868 

Tex.—Parma v First Xat Bank, Com. 
App.,68SW.2d 692. 

55 CJ p 679 note 10. 

44, Ark.—Dobbins v Martin Bolcdc 
Co, 217 SW2d 620, 216 Ark. 861, 
applying Tennessee law 

Ga.—Blount v. Balnbrldge, 62 SB. 
2d 122, 79 GaApp 99—Brumby 
Chair Co v. City of Columbus, 167 
SB. 221, 46 Ga^P 168—Dong v 
Dye, 167 SJH 269. 49 GaApp 796 

lOwa.-—BUmlngliam v. Bice Bros.. 26 
X W2d 29. 228 Iowa 410, 2 AJUB8d 
1108, certiorari denied 68 SCt 79, 
288 US 768. 92 D.Bd. 268. reheer- 
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log denied 68 act 161. 882 U S 820. 
98 D.Bd. 897 
56 GLJ p 680 note ID 
Forged eiieck 

Where buyer of diamond gave 
forged chedk under circumstances 
constituting felony under common 
law, title did not pass, and buyer did 
not aoqulro voidable title—Gustafson 
V Bqultable Doan Aas'n, 848 XW 
106, 186 Minn. 286 

46. Ala.-<lulp V Gash, 44 So 8d 796, 
86 AlaApp 188 

Ge.^—Sims V Bolton, 74 BM 770, 188 
Ga, 78 

48, Ala^—Davidson v Conner. 46 So 
2d 682, 264 Ala. 88 

CaL—Peerless Motor C6 v Sterling 
Flnanee Corporation, 84 P2d 738, 
189 CklApp 681—Towey v BSsei 
24 P8d 869. 188 CalApp 669— 
Galeppl V C. Swanston ft Son, 890 
P 116,107 CalApp SO 
ICwa.—Elrk v. Madsen, 26 XWSd 
767, 240 Ibwa 682—Cresoent Chev¬ 
rolet Co V. DewlSr 200 X.W. 260. 
280 Iowa 1074, 

Baa^Biarbsrt v. Ft Smith Canning 
Co. 6 P2d 849. 184 Kan. 240 
Or—Plummer v. Kingsley. 226 P3d 
297, 190 Or. 278—Weyerhaeuser 
Timber Oa v. First Xat Banl; 48 
P.2d 1078,160 Or 178 
SCI—Dee v Marion Xat Bam^ 166 
8 Bl 148, 167 S a 168 
56 CLJ p 680 note 18 

417. Tex.—Kempner v. Vaughn, Civ 
App. 174 BW. 696. 

56 CJ p 680 note lA 

48. Ga—Smith V Korman Motors 
Co, 66 SJDSd 699, 84 GaApp 186 

48 , Mo—Crocker State Bank v. 
Whits. APP. 226 6 W. 972—Boyd v 
Mbreer County Bank; 140 8.W 587. 
174 MoApp. 42D 

80u Tex.—MoAdow Motor Co v 
Duckett ClvApp. Ill SWSd 267 
—Continental BnA; eta. Co v. 
Hartman, CivApp. 129 8.W. 179. 
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The other line of authonfj holds tiiat m sudi a 
case the inquiry should be limited to whether the 
seller intended to transfer the ownerdup in the 
goodSy^^ since the essential thing in the pagaing 
of tide is that the parties intend that title shall 
pass» and not what induced them to have that in¬ 
tention Thus, under such decisions, if payment 
is made by a check which afterwards proves to be 
worthless,** as where on due presentation it is dis¬ 
honored,*^ a defeasible and voidable tide passes 
to the buyer. 

Draft, In a cadi sale tide to die goods does not 
pass where th^ are paid for by the buj-er*s draft 
on a third person, whidi on due presentation is dis¬ 
honored.** In hte manner, where the sale is con¬ 
ditioned on payment of a draft given for the pur- 
diase pnce, and the draft is not paid, tide does not 
pass to the buyer,** although where the draft is 
accepted in full payment and the seller delivers un¬ 
conditional possession of the property tide passes to 
the buyer.*^ 

§ 267. Billof Saleor Otiier Conveyaxice 

a. In general 

b. R^stration 

a. In General 

In the abeenoe ef statute, a bill of tale le not essen¬ 
tial In order to pass the property In the goods sold, but. 


tf the oontraet provides for the giving of a bill of aale^ 
the title will ordinarily remain In the seller until tbe bill 
of sale Is given 

At cmnmon law a sale of personal property does 
not necessarily involve the giving of a written evi¬ 
dence of ownership,** since the tide of the sdl- 
er, whatever it is, ordinarily passes on ddiveiy of 
possession of the goods to the buyer, as discussed 
supra § 260 So, m the absence of statute, a bill 
of sale is not essential m order to pass the prop¬ 
erty m the goods sold.** If the contract provides 
for the giving of a bill of sal^ the tide will or- 
dinanly remam m the seller until the bill of sale is 
given.** However, the provision that a bill of sale 
be given may be waived,*^ and if the buyer lawfully 
takes possession,** or if the goods are delivered, 
the tide of the buyer will not be affected by the 
failure of the seller to make the bill of sale as 
agreed.** Although dehvery of a bill of sale is 
necessary m order to render it effective^ as dis¬ 
cussed supra § 127, particular^ as against third 
persons,** that does not necessarily pass tide to 
the goods.** In determining whetW tide passes 
by the bill of sale, the intention of the parties is 
of controlling importance.** If the intention is 
to pass tide. It will be given effect tmless there be 
some insuperable objection thereto.*^ 

Generally on the execution and ddivery of a 
bill of sale the property in the goods passes from 


SI. USw—SolUvma Co. v Welle, DC 
Neb., 89 F Supp 817 
Neb—Farr v HelfrKdi, 189 N.W S81, 
108 Neb 801. 

sa. Neb—Parr v Hielfrioli, anpore. 

88. rorg&tr 

Neb—Parr v. BDOlfrIeli, aupra. 

84. US—^UvBuOo. V Walla. DC 
Neb., 89 F Supp 817. 

Neb—Sullivan Co v lAraon, 80 NW. 
2d 460, 149 Neb. 97. 

SB. CeL—Aloneo v. Badger, 198 P 
2d 24, 68 CaLAm *4 762. 

Colo—Johnaton v. Flrat Nat. Bank 
of Otla, 116 P2d 66, 108 Colo IS8, 
Oa,—Wlnton v Butler, 186 SJL 778, 
68 Qa.App. 696. 

Tex —Mlcewamer v Alaton, dvJUu) • 
228 SW2d 878, rafuaed no revera- 
Ible error 

65 C J p 680 note 18 
Payment by draft aa performanoe of 
oontraot aae aupra | 88 
Betantloa of draft by aeller doaa 
not put title In buyer—Wlnton v 
BuUer, 186 8 BL 778, 68 GaJkmk. 696. 

88. Tex.—Deelil v Thomaa Ctv 
App, 884 SW8d 898—Oregory v 
Laird, CtvJiLPPn 818 &W.8d 198. 
■vUenoe hM to aoatala flading 
that sale waa conditioned on payment 
of draftr-Deehl v. Thomae, TecE.Clv. 


App., 284 SWSd 898, refbeed no re-{ 
verelble error. 

67. Te&—Nloewamer v Alaton, dv. 
App, 888 aw8d 878, reftaaed no 
reveralble error 

68. Alla.—Padfle Flnanoe Gorporar 
tlon V. Obama. 887 P. 804, 86 Azl& 
509. 

68. US.—Owen v. Oommlaeloner of 
Internal Bavenue, dCJU 68 72d 
829 

Qa.—^Inveatment Seonrltlea Gorporar, 
turn V Oole^ 194 SJDL 411, 67 Oa. 
App 97. affirmed 199 BJL 126, 186 
Oa. 609. j 

Iowa.—Bain v. Tbompaob, 889 N.W ; 
661. 

NY—In re Central Park Balrylaiid, 
87 N.T6 8d 870, 178 JOoc, 611— 
Gorman v La Bblla. 868 NY & 848, 

I 146 Mlao. 408 

Tex.—Borger v Morrow, dvJkppu. 87 
aW2d 768. 

66 GU p 680 note 18 
Staitate iMU Inappllca'lfle 
Statute providing that on the aale 
or txenafer of any neat anlmale, the 
delivery of such aulmala bhaU be 
aeoompanlad by written bill of aale 
tram the vendor to the party purcliaa- 
tng, and that on the trial of any par- 
aon charged with theft, unlawfU poa- 
aeaalon. etc., of any anch animal, tha 
poaaeaalon under claim of ownarahlp 
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Without auoh bill of aala diaU be 
prima facie evidence agalnat aeeoaed 
that aubh poeateelon waa illagal. had 
no application to action by aeUar 
agalnat buyer for breach of oontraet 
to take and pay for cartain ateerai 
aince buyer'a failure to obtain a bill 
of aale did not affect buyers ehaOtnte 
title to cattle aa agalnat claim of aoll- 
er—Platt v. TIaion Paddng Cbi. 89 
P.8d 668, 88 GaLApp Sd 881 
eou Tex.—Shearman v. Poe^ CbrApp., 
9 8.W2d 768. 

56GJ.p681note8I. 

61. Ind.—Liberty Canning Gb v. 
Llppencott Go., 187 NBL 888, 80 
IiidJti>P 184. 

66 CJ. p 681 note 84. 

08. Maee.—WUeoa v. PneeeU, 186 
Mass. 81L 
66 CJ. p 681 note 26. 

68. Md.—Kaliopolua v. launin. 141 
A. 440.165 Md. SO. 

66 GJ p 881 note 86 
64. B^—Bdow Oo mm onw e elth, 6 
TJBJdon. 78. 

N.Y—Waleh v. Brown, 4 NYJ9 79 
68. NJ>—Simpaon v Perfett, 168 N. 

W. too, 86 NJ> 526 
66 cur. p 681 note 89. 

66. Tex^—Barton v. Lery, CtvJlpp, 
888 S.W 920 

67. TeB>-^Barton v. Laxy. aupra. 
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the seller to the buyer,and entitles the latter to 
the immediate possession,^^ provided the instrument 
evidences a present sale>^<^ and is otherwise valid 
and suffiaent m form and properly executed, as 
discnssed supra §§ 125« 126. In such case actual 
ddiveiy of the goods is not necessary to pass the 
property as between the parties If the instrument 
does not show a present sale, the contract is execu¬ 
tory merely and no title passes,and although cer- 
tam terms are used whidi alone would import a 
present sale, the title will not pass if it otherwise 
appears that sudi was the mtention of the parties,^^ 
but the buyer^s title cannot be defeated the un¬ 
disclosed mtentions of the seller.^^ The bill of sale 
conv^ merely the sdler’s right, title, and mterest 
m the goods.7^ Also, if the property does not come 
within the description of the bill of sale, the buyer 
does not have tide as against a judgment creditor 
of the seller.78 

Priorities. Where different persons claim the 
same goods by conveyances equally valid, he who 
first acqmres the possession has the better tide,^^ 
provided the second buyer is without notice of die 
first sale.7S 


Invoice or hdl sent by the seller to the buyer 
does not of itself operate to pass the property,^^ 
or transfer the tide,^^^ smce an mvoice^ standing 
alone, is not regarded as evidence of tide,^^ al¬ 
though an mvoice is evidence bearing on the in¬ 
tent of the parties,^^ but it is not conclusive of 
the question as to whether or not tide to the prop¬ 
er^ has passed.^^ 

b. Begisteation 

In the absence of statute It Is not necessary that a 
bill of sale should be filed or recorded In order to be 
valid as to third persons. 

In the absence of statute it is not necessary that 
a bill of sale should be filed or recorded m order 
to be valid as to third persons,^^ and, if not re- 
qmred, the filing and recording thereof do not 
give constructive notice of the sale.^^ Under some 
statutes, however, m order to pass the property as 
against creditors and subsequent purchasers where 
possession is retained by the sdler the bill of 
sale must be filed or recorded, and a bill of sale must 
be registered to be effective against creditors or 


ea. ITS—CaUan v Axmatroiiff, DC. 
acd.. SOS F 704, affirmed S20 F 
1000,136 aCLA. 665 
Oal^-HShenson v Fresno Heat Padk- 
ing: Co.. 316 F2d 166. 36 CU AppSd 
725 

Ga.—McDay ▼. Liona, 11 SBL2d 335, 
63 CMlApp 421—Billls V. Rudeseal. 
192 &R. 554, 66 Ga.AK> 210 
XH.—Auto Owners Finance Go. v 
Srlrs, 49 A.2d 507. 94 XJO. 180 

55 OJ p 681 note 32. 

Ckmdiilcn siAsedusat 

Title to cafe, con\e3^ by bill of 
sale In consideration of bnyer's oral 
aareement to support aeUer from 
earnings thereof, passed to buyer on 
execution and deUvery of bill, sub¬ 
ject to defeat by his failure to per¬ 
form sudb condition, which was not 
condition precedent to pasalng of ti¬ 
tle.—Swetcofl V Felts, 128 SWSd 
488, 197 Aric. 376. 

69. Idaho—Swanstrom v. :Bell, 136 
P 3d 876. 67 Idaho 664. 

66 OJ P 688 note 88 

VOti NJ:—West Paterson Sand A 
Gravel Co ▼ Great Notch Corpo¬ 
ration. 163 A. 693. 107 KJJLaw 
909. 

56 CLJ p 682 note 24. 

n. US—WaJlcer v. Ltgfatfoot, CCL 
A.IdahQ.124F2d8 
Oa.—301118 V Rudeseal. 192 &BL 664. 
80 Ga.App 210—Nolley v Blliott. 
178 8JL 209, 60 Ga.App. 182 
OkU-HOlbird V BazTl% 174 P2d 262; 

197 OkL 646 
66 CUT p 582 note 27 
Sufficiency of delivery of bill of eala 


without delivery of goods as 
against creditors or subsequent 
purchasers see Fraudulent Convey¬ 
ances I 198 

TSi Ala.—liOve v Crook. 27 Ala. 624. 
55 CJ p 683 note 41. 

73. Ind^Wllllams v. Fadellnettl. 

127 NIL 168, 73 IndApp 316 
66 GJ p 683 note 48 
74b Tex.—Potts ▼ Burkett. dvApp^ 
378 SW 471 

73. NJ—Motley v DarUng. 108 A. 
858, 88 NJEq 487, affirmed 108 A. 
892, 90 NJEq 272 

TO. Aric.—Maxey v Wilson. 286 S. 

W 1020, 171 Ark. 862 
66 CLJ p 688 note 46 
77. He.—Jewett ▼ Idncoln, 14 He. 

116. 81 Ain.D 86 
66 GJ p 688 note 47 
TOi Pa.—Winslow v Lieonsrd. 84 Pa. 
14, 08 AmD, 864 

TO. Ark.—Gamer Hfg Co v Corne¬ 
lius liumber Co. 868 8.W. 1011. 
106 Ark. 119. 

nL—Delta. Bag Co. v. Keama, 118 lU. 
App 209. 

aa GaL—Ooxpas JOsis quoted In 
Universal Credit Co v H. C Gale, 
Inc, 106 Fid 1008, 1004, 40 GaL 
App8d 796 

Ho—Commercial Credit Co v Inter¬ 
state Securities Co.. App, 197 8.W 
8d 1000 

N.G—Garrison v. Vermont 2011% 66 
SJL 148.152 NC 648 
SI. U Sr—Grels v FldeUty 8b Casual¬ 
ty Co of New York, DC OkL, 18 
F.Supp 480, 481. 
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Ark/—Dobbins v Hartin Bulek Co. 
887 S W2d 030, 810 Ark. 861—Gar¬ 
ner Hfg Co V Coraellua Lumber 
Co.. 868 SW 1011, 106 Ark. 119 

cal —Ooorpaa Jnxls guotsA In Univer¬ 
sal Credit Co V H. G Gale^ Inc., 
106 P8d 1008, 1004, 40 CaLAppSd 
790 

Ho —Commercial Credit Co. v inter- 
atate Securities Co, App, 197 8.W 
8d 1000—Securities Inv Co. v. in- 
tematlonal Shoe Co. App.. 6 8.W 
2d 688 

Vt—Quigley v WUey. 179 A. 808. 107 
Vt 868 

88 GJ p 811 note 86 

88. Mich.—Star Transfer Line v 
General Exporting Go. 18 NWSd 
317. 808 Mich. 86. certiorari danled 
General Exporting Co v. Star 
Transfer Line, 66 8 Ct. 66, 828 U a 
784, 89 L-EO. 68L 

sa ICich.—star Tranafar v 

Oaneral Exporting Co., 19 NWfd 
217. 808 Mich. 86. oartlorarl danled 
General Exporting Co v Star 
Transfer Line. 66 aCt. 6A SIS UJ3. 
784, 89 L.Bd. 581 

84. NT— In re Central Park Dalry^ 
land, 87 NTS 2d 270, 179 Mlae. 611 
—Gorman v La Balia, 269 N.T.a 
945,140 Hlso. 408 

56 GJ. p 688 nets 60 

Necessity of llllng or recording as 
between pertlee see Infra i ISA 

sa NT—m re Oentrel Park Dairy- 
land. 87 NTS2d 27a 179 Mlse. 
OIL 

66 GJ. p 582 note 6L 
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stAsequent purdiasers mtfaotit notice,but need not 
be register^ to be effective against all other per¬ 
sons Under such a statute, the execution of the 
bill of sale, its acknowledgment and recording lest 
in the bu 3 rer the same interest as uhere there is a 
sale accompanied by a transfer of possession 
but if not recorded it is void as to creditors if made 
to their mjury.*® However, there is no need of 


registration unless the goods remain in the ap¬ 
parent possession of the grantor,^ since such a 
statute 18 not applicable where the property is in 
the possession of a person not the seller,where 
there are a dehvery and change of possession,^^ 
or where the subsequent purchaser or creditor has 
actual notice of the sale.^* 


2 PAsncuLAaFosMSOFSALEaaCoxinACTSOF Salb 


§ 268. Sale on Trial or Approval 

Where goods are sold on trial or approval, the prop* 
erty therein does not paaa until the buyer has expretaly 
or Impliedly manifeated hie approval, or until the OKpIra* 
tion of a fixed or reaaonable period of time, unless a dif¬ 
ferent Intention appears 

Unless a different intention appear^^^ where 
goods are sold on trial or approval, or if satisfac- 
toiy to the buyer, tiie proper^ therein does not pass 
until the buyer has expressly or unphedly mani¬ 
fested his approval or acceptance,*^ or, m the ab¬ 
sence of notice or manifestation of aiproval or 
rejection, until the expiration of the time fixed 
for trial, disaiproval, or return of the goods,** 


or, if no time has been fixed, until the expiration of 
a reasonable time.*^ With respect to the transfer of 
titles a sale on tnal or approval is to be distinguished 
from uhat is commonly known as a sale or return.** 

§ 269. Sale or Return 

Under a eontraot of ealo or return, title to property 
peeeee Immediately to the buyer, untaiw a coidicacy In- 
tent|pn_ap,peare. While the title of the buyer will be dl- 
veeti^ by a timely exerclee of the .option to return. It 
remalna In him until he axereleee eiieh option. 

Where proper^ is delivered under a contract 
of sale or return, title passes immediatdy to the 
buyer** unless it appears that the intention is that 


as. Tenn.—Marlin v Merrill, ISS 8 
WSd 814, 86 TennJlx»p 828 
87* TeniL—Marlin v Merrill, supra. 

88. Iowa.—Jordan v Lendmin, 8 N 
W 811, 66 Iowa 47a 

66 CJ p 688 note 6a 

89. Md.—Byor V Stnyre, 2 GUI 160, 
41 Am.D 410 

66 OJn p 683 note 6a 
SOk CtaLp^lnveatment Seearitlee Cor¬ 
poration V Cole, 104 SJD. 411, 67 
GaJkpp 97, aflirmed 199 SJL Ua 
186 Ga. 807 
66 CLJ p 688 note 66. 

91. lowa^—Meredith v Beadle, 888 
M.W 612, 211 Iowa 890—FTankel v 
liovy, 81 NW 469, 110 lOwa 267 
66 CU p 688 note 66 
83. Qa.—M<d>ay v Ijong; 11 SJILSd 
896. 68 GaJkpp 481. 

66 OJ P 688 note 67 
98. Ga.—Balchln v Jonea, 78 8JBL 
618.10 GaJlj>p 4Sa 
66 OJ p 684 note 68 

94, Md.—Gyriani v Gebhart, 72 A. 
2d 700 

Tex.—Montgomery Ward A Ooi v 
Gtate, 176 S W 8d 2ia 141 Tex. 626 
66 CJ p 684 note 06 

98. Xian.—Oocpmi JwOm otted la 
Montgomery Ward & Co v State 
Commlaalon of Rovonno and Taxar 
tion, 188 P 2d lOOa 1011, 160 Xian. 
4oa 

Md.—Syrlanl v Gobhart, 72 A.2d 766 
HSas—Mathoy v Cololla ft Ijeighton 
Shoe Co. 191 NJBL 846, 287 Maas. 
118—Kolley v Thomaa G Plant Co, 
174 KXL 224, 274 Maaa. 102. 


Tenm—^owkbriE v. Tennoaaee Metal 
Culvert Co, 16 TonaApp 417 
Tax.—Oospu Jtoda quoted la Mont¬ 
gomery Ward ft Co V. State, 176 S. 
WAd 218, 221, 141 Tax. 626 
YL—Kennedy v. Cterh, 164 A. 677,108 
Yt 849. 

66CJ.p884note07. 

Xraaaaettoa halA *aele oa apgoeoval” 
Ohio—Hierring Ball Marvin Safe Co 
V. Bvatt, 16 Ohio Snppk 187. 

Tex.—Montgomery Ward ft Oou v 
State, 176 8.W2d 218.141 TSx. 626. 
Bateattoa sahjeol to zeplaoamaats 
The text rule waa inapplicable to 
ealo of houao fnmibhinga for reten¬ 
tion by buyer aubJeoC to neeaaeary re- 
plaeementa.—John Etonoock Mnt. Ufa 
Ins. Co V. Lewis Bealty ft lavaat- 
xpent Corporation, 88 PAd 678, 178 
Wash, 44A 

Appsoral bbA aoeeptaaoo heiA maaL 
fiated 

Wash.—Banooek Mut. Ufa Xna. 
Co V Lewis Realty ft Inveatmant 
Corporation, supra. 

BeJoefeloa held aooepted by aallar 
DC—YirglniarOeroUna Lumber Co 
V Xlainger, 89 AppCaa., DGL, 68L 

98. Tena—^fewklric v Tennessee 
Metal Calvert Ca. 16 TenaApp 
417 

66 CJT. P 686 note 88. 

87. M6aa.-^Kolley v. Thomaa G 
Piant Ca, 174 NX. 284, 274 Kasa 
108 

Tena—Mewkiik v. Tennessee Metal 
Culvert Oa, 16 TenaApp 417. 

66 CLJ. p 686 note 69 

1071 


96; Ark.—Warren v Rusaall, 880 S. 

W 881, 148 Ark. 610. 

66 CJ. p 584 note 06 
89u n.&—Hocpaa tate cited la 
Coon V. Smith, DCIIL, 4 FSupa^ 
960, 964. ^ 

Iow a O oapna gtcela eited ia Andrew 
V. Security Trust ft Savinga Bank. 
848 N W 648. 646. 

Xha—Montgomery Ward ft Ca v. 
State Conunieelon of Revenno and 
Taxatioa 188 PSd 1008, 156 Xha 
408 

La—Oocpas juste qtutad la C Y. 
EUlftCo V Interstate Blactrlc Ca 
of ShzeveporC App, 190 So 890, 
899 

MiclL—OonaoUdated Paper Cb v. 
Nlma 10 NW8d 888. 808 Mich. 216 
—Thunder Bay Qnairiea Co v. Pol¬ 
lard, 8 27.W2d tl6w 801 Mich. 888 
Tenn^-Newfclrk v. Tenneeaco Mttal 
Calvert Oa, 16 TenaApp 417—Pe- 
teraon T. Cunningham, 6 TenaApp, 
427 

Tea—Oonoordia Fire lha Oa of Mil- 
wankeo v McCarty Motor Oa. Civ. 
App.. 45 aW2d 440, onrar dte- 
^miaeed. 

JACJ P *8* note 70. 

Bole held iuappUoabila to tale of 
apartment houee fUmtehinga appro¬ 
priated and need by buyer with sell¬ 
er’s permlailoa—John Hsnoock Mat 
Life Ina Ga v Lewie Realty ft In- 
veetment Oorp o rattoa 28 PAd 572; 
178 Wath. 444 

Sale wKh depoalt foe eoetalner held 
sale of oontente and container with 
election in buyer to resell container 
to seller for amount of deposit 
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the title sliall remain in the seller,! as where pay¬ 
ment of the pnce is made a condition precedent to 
the passing of title.! While the title of the buyer 
will be divested by a timely exercise of the option 
to return,! it remains m lum unless, and untd, he 
exerases such option^ and returns or redelivers the 
properly to the sdler^ It is to be distmgmshed 
from an option to purchase, as considered supra § 
33, a sale on trial or approval, considered supra 
§ 268, and a bailment, as discussed m Bailments 
§3. 

Sale under suspenswe condUion A sale made un¬ 
der a suspensive condition does not transfer the 
proper^ to the buyer until the fulfillment of the 
condition.! 

§ 270. Consignment for Sale 

Ordinarily, where goode are ooneigned by one person 
to another for eale by the latter, the title remains In the 
consignor, but whether the oonalgnee Is to be considered 
as a buyer or an agent depends on the intention of the 
parties 


Ordinarily, where goods are consigned fay one 
person to another for sale 1^ the latter, the title 
thereto remams m the consignor^ until the con¬ 
signee sells the goods, m whidi case tide passes to 
him and from him to the buyer,! {xit whether the 
consignee is to be considered as a bu} er or an agent 
depends on the mtention of the parties,! and on 
the real nature of the transaction rather than the 
language which the parties may have employed^! 
Where the transaction is such that die consignee 
acqmres complete domimon over the goods with the 
nght to sdl them on such terms and conditions as 
he may see fit, and is bound to pay the consignor 
a stipulated pnce therefor, it amounts to a 
sale and delivery whidi passes tide to the con¬ 
signee,^! and such transfer of tide is not affect¬ 
ed by the fact that the goods are not to be paid 
for until resold by die consignee,!! or that he has 
an option of returning the goods which he has not 
resold.!! Also, where the consignor dothes the 


TJS—Kcpp V S I. Du Pont Ke- 
monra ft Co • D C.Mlch.. 67 B* Snpp 
tl 

Mich —QoeM Brewing Co v Brown, 
10 KTVSd 8S6, SOS lUdh. SSS 

1. Conn.—HotchkiM v. Higgins, SS 
Conn. SOS, 53 AmB-SSS 

IrfL—OOEpiUi gUxlg anotcd Sa. C V 
HUl ft Co V Intorstats BOoetrlo 
Co of Shrsvoport, App, ISO So 
896, 899 

S. Z«a.—4knpu JUzla gnoM Ssl GL ▼. 
Hill ft Co V Interstate Bloetrle 
Co of Shreveport, App.. 196 So 89a 
899 

55 C J p 585 note 78 

8. IrfL—Oospu ausls gnoted la GL V. 
mu ft Co V Interstate Eleotrle Ca 
of Shreveport, App., 196 So 89a 
899 

56 GU p 585 note 79. 

ft Aria—Rio Grande On Co v MU- 
ler Rubber Co. 260 P 664, 81 Arls. 
84. 

Is L Ca rpus JnizlB gnotsd ba CL ▼ 
HiU ft Co V Interstate Blectrlc 
Go of Shreveport, App.. 196 So 896, 
899 

MidL—Goebel Brewing Oo. v Brown, 
10 NTTSd 886, 806 Hich. 222 

B. La.—Oaarpns giixls gnoted la C. V 
Hill ft Co V Interstate Blectrlc Co 
of Shreveport, App., 196 So 866, 
899 

Slieh.—GOneolldated Paper Oo v 
Nlms, 10 KW2a 888. 884, 806 
216—Thunder Bay Quarries Co v 
Pollard, 8 M'W2d 8ia 819, 820, 801 
Kieh. S88 

66 OJ p 585 note 81. 

ft La.—H. T. Gottam ft Co v. Son¬ 
nier, App, 2 So 3d 288—^Ehren v 
Giamanook 189 So. 616, 19 lAApp 
$72. 


7. Aria—State Tax Commission of 
Arisona v Martin, 118 P 2d 640, 67 
Aria 288 

Ark.—American Snuff Co v Stuckey, 
128 8W.2d 1068, 197 Ark. 640 

l«a.—Oorpas Utasla gnoted la C Y 
HUl ft Go. V. Interstate Bleotrlc 
Oo. of SZoreveport, App. 196 So. 896, 
899 

Tex.—Corpus Jtals gnoted la City of 
San Antonio v Ghas M. Stlelt Inc., 
ClvJkpp, 88 8.W8d 867, 860, re¬ 
versed on other grounds Chaa M. 
Stleff, Inc. v City of San Antonio, 
111 8W8d 1086. 180 Tex. 594 

56 as p 685 note 87 

& Mldh—Garras v BOklares, 28 N 
W2d 289. 816 Mich. 14L 

ft La—Ooxpns OTkisIs gnoted In C 

Y HUl ft Co. V. Interstate Electric 
Oo. of Shreveport, App, 196 So 
896. 899. 

Tex.—Corpus Jkils gnoted la City of 
San Antonio v Ghas M. Stiefl; Inc., 
CiT.App, 88 SWSd 857, SCO, re¬ 
versed on other grounds Chaa M 
Stleff, Inc. V City of Sen Antonio. 
Ill SW2d 1086, 180 Tex. 694. 

55 CJ' p 686 note 88 

<CoBslgnBualf> lieia to laeport 
oy* 

HH.—Rogers V XT S. Rubber Oo, 20 
A.2d 626. 91 NJBC. S98 

ift La—Corpus ms guotsd la C. 

Y HUl ft Oo V. Interstate Blectrlo 
Oo of Shreveport, App, 196 So 
896. 899. 

Tex.—Corpus Juris gnoted la City of 
San Antonio v. Chaa M. Stleff; IncL, 
avApp.. 88 S.W8d 867, 860, re¬ 
versed oa other grounds Chaa M 
Stiefl. Ine. v City of San Antonio. 
Ill S.W2d 1086, ISO Tex. 694. 

66 CUT p 686 note 89 
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Qnesttea for jury 

In suit for price of snuff wlilOh 
btumed after it was delivered to eon- 
slgneea under an Invoice eontalnlng 
the words **to bo paid for as sold," 
whether there was an uhaolnte sale 
or a conditional aale so aa to Impose 
liability for the loss on the con¬ 
signees was guestlon for Jury— 
American Snuff Co v Studkey, 188 ft 
W2d 1068, 197 Ark. 640 

IL La—Corpus Juris gnotedl la C. 

Y Hill ft Co y. Interstate Electric 
Go of Shreveport, App., 196 So 
896, 899 

Tex.—Corpus Juris gnotsd la City of 
San Antonio v Ghas M. Stiefl; Inc. 
GlvJlpp, 88 SWSd 857, 860, re¬ 
versed on other grounds Chaa M. 
Stiefl. Inc. V City of San Antonia 
111 SW2d 1086, ISO Tex. 594. 

56 G.J. p 686 note 80 

1ft Ark.—American shmff Cgl v 
S tuckey. 128 SW2d 1088, 197 Ark. 
640 

La . C orpus Jmds gnoted la GL Y 
HIU ft Co. V Interstate Electric 
Oo. of Shreveport, App, 196 So 
896, 899. 

Tex.—Corpus Juris gnoted la City of 
San Antonio v. Chaa M. Stiefl; Ina, 
Civ App. 88 SWSd 867, 860. re¬ 
versed on other grounds Chaa M 
StiefC, Inc. V City of San Antonia 
111 SWSd 1086. 180 Tex. 694. 

55 CU. p 686 note 9L 

1ft La—Corpus Juris gnoted la CL 

Y Hm ft Oo V Interstate Electric 
Go of Shreveport, App., 196 Sa 
896, 899 

Tex.—Corpus Juris gnoted la City of 
San Antonio v. Chaa Iff. Stleff; Ina, 
OlvJlpp., 88 aWSd SS7. 860. re¬ 
versed on other grounds Ghas. Iff. 
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consignee with indicia of title and permits , 
without objection, to deal with the property as his 1 

I 

own, the consignee may transfer title to a pur- ' 
chaser, which will be good as against the consign- 
or.w I 


§ 271. Option to Purdiase 

Where a person Is given possession of property, and 
an option to purchase It, title thereto does not pass un* 
Isss the option is exercised 

Where a person is given possession of property, 
and an option to purchase it, title thereto does not 
pass unless, and until, the option is exerased.^6 


3. SssEBTATZON OF Right OF Property 


§ 272. In General 

Property In goods delivered will not pass to the buyer 
If the Intention clearly appears on the part of the seller 
to reUIn the right of property 

Although property in goods will ordinarily pass 
on dehvery, as considered supra § 260, it will not do 
so if the intention clearly appears cm the part 
of the seller to retain the jus disponendi or right 
of property,!* using the term as distinguished from 
a mere reservation of a hen, considered infni § 
392 The right of property may be reserved by 
dehvery m escrow to await payment,!^ or ty deliv¬ 
ery to a warehouseman taking the receipt in the 
name of the sdler,!* but a mere understanding be¬ 
tween the seller and the purchaser that the fonner 
is to have the purchase money before the latter sells 
the property does not amount to a reservation of ti¬ 
tle,!* nor IS a parol reservation of title of any 
effect where the sale is by an unconditional bill of 
sale** An agreement that title diall remain m 
the seller’s name is not legally different from an 
agreement that title shall not pass from him.*! 


§ 273. Consigmoent to Seller or His Order 

Where goods are shipped and srs deliverable to the 
seller or his agent, or to the order of the seller or hie 
agent, the teller thereby reeerves the property In the 
goods, unless the parties Intend otherwioe. 

As a general nil^ where goods are diipped and 
by the bill of lading or shipping receipt are deliv¬ 
erable to the seller or his agent, or to the wlcr 
of the seller or his agent, the seller thereby reserves 
the property m the goods,** even though the 
shipment is m care of the bi^er.** However, the 
evidence afforded by the mode of shipment as to 
the seller’s intention is not conclusive,** and the 
property m the goods will be held to haie passed to 
the buyer if this appears to have been the mtention 
of the parties,** as for instancy where the goods 
are shipped for the account and at the of the 
buyer** or where the goods are shipped under a 
C L F. contracL*! On the other hand, even m such 
cases an mtention diat the property shall not pass 
may appear from other drcnmstances and should 


StittflC, Ino. V. city of Saa Antonio, 
111 B.'WM 1086. ISO Tex. 584. 

56 <U p 5S6 note OS 

L n . Ooapm JuxSm Quoted la G. 
V. HUl & Go V Interstate Electrlo 
Go. of Shrev^IMrt, App, 196 So 896. 
S99 

Tex.—Ooepns Jinls Quoted la City of 
San Antonio v Chas. ML Stlet^ Ine., 
CIvJIlpp. S8 SWSd 867. S60. re¬ 
versed on other grounds Chas. K. 
Stlel^ In& T City of San Antonio. 
Ill S.W.2d 1086. ISO TflK. 694. 

66 CX p 686 cote 98 

18. ITS—McHey ▼. Claris CaL, 288 

V 988, 147 CLCJL 608. 

66 CJ p 586 note 94 
atattoUnoy of ovUeaoo 

Evidence warranted inference that 
leases’s slsotlon to exsrelso option to 
purchase restaurant was not regard¬ 
ed as transfer of tltle^Bsln v. 
Thompson, Iowa, 889 M"W. 561. 

IS. K J —Hudaon Trust, etCi. Inst. 

V Carr-Curraa Faper-Mnis On, 48 
A. 418, 68 N JAl 69 

Tenn.—Cblumbla Second Nat. Bank v 
Cummlngu. 18 SLW. 116, 89 Tenn. 
609, 84 Am.S3. 618 
Oo a vewloa 

A resale by a vendor who has ra- 


talned poaaession and title untU the 
purdhase price Is paid Is not a oon^ 
varslon, oven though the vendee is 
not in defanlt —-Woodcock v. EarrdU, 
1 liete., 487 

IloservBitlon naUl folSlled 

The right of pro pe rty in subject 
matter of oontzact may bo reserved 
by seller, until certain conditions 
have been fUldlled, notwithstanding 
delivery of that snhject matter to 
buyer —G-tUlnghani v PhelpA 118 P. 
8d 814,11 WasiLSd 498. 

Secret ttOes 

(Policy is against secret titles ra- 
sexved to seUera of personalty whan 
outward evidences Indicate ownership 
has passed from seUers.—S F Bow¬ 
ser ft Co V. SYanklin Mortg ft Inv. 
Co, 158 A. 170, 806 Fa. 459 
17. Ind.—Wright v. liaxwall, 9 Ind 
198 

NJO—Nichols, eta, Co v. Panlson, 71 
NW. 186, 6 NJD 400. 

1 & N T^Feek T. Annstrong; 88 
Barbw 815 

IP. Arh>-Neal v. Gone, 88 S.W 952. 
76 Ark. 878 

Sft Tez^—Scarbrough v. Alcorn, 12 
8.W 72, 74 Tex. 868. 
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SI. Uaao—acunay v. bdnrdky, 165 
NJD 81, 866 Msaa. 880. 

88. BOdlL—Star Transfer v 

Genarsl Exporting Co, 18 NW.2d 
217, 108 Ulch. 86, oertiorarl denied 
General Exporting Co. v. Star 
Transfer Liine, 66 SLCt 66, 828 U 
& 784, 89 Uld. 581. 

Minn.—<Bsnlk v. Chloago, eta, S. Oo 
179 NW 899. 147 Minn. 176. 

Tenn.—EUmss v Jonea 7 TennApp. 
688 

66 CJ*. p 686 note 8. 

88. ML—Ward v Taylor, 66 HL 494. 

66 GLJ p 687 note 9L 

8ft US.—Dows V. Mnwmnkea Nat. 
Ex<dL Bank. NT., 91 UB S18. 28 
IiJBSd. 814. 

SB. Minn.—-B. Ii. Wolch Oo v X«a- 
hart El Co. 148 NW. 828. 122 
wiwii. 4SS. 

65 CJr p 687 noU 11. 

88. Mont/—Wniwian Mercantile Oo 
V. FUssy. 89 P. 788, 15 Mont 511. 
48 Aitt.SJft. 698. 

87. NTd—Battonjeo ▼. Fkama 199 
NT& 628. 806 AppDlv 861. af¬ 
firmed 142 NB. 487, 287 N.T 118 

53 C J. p 587 note 16 
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be given effect** It has been hdd, somebmes by 
virtue of statutory provisions^ that if, exc^ for 
the form of the bill of lading, the property in goods 
would have passed to the buyer on shipment of the 
goods^ the sdler’s property m the goods will be 
deemed to be only for the purpose of securmg per¬ 
formance by the buyer of his obli^tions under the 
contract** In connection therewith, it has been 
hdd that, where a seller issues a lull of ladmg 
wheret^ goods are ddiverable to him, the seller 
has the burden to diow an agreement that title to 
the goods was to pass to the buyer on delivery 
to the carrier.** 

IdenHficaiton of goods Where goods are sent 
to a dealer under a consignment and title is to be 
reserved in the consignor, it has been held that 
the goods should be so marked or identified, or be 
of such diaracter, that they will not deceive inno¬ 
cent parties dealmg with the consignee on the 
strength of his having these goods as part of his 
ordinary stodc.*^ 

SJdpmint P. 0. B. Although the rule that title 
passes at the moment of delivery to a earner on a 
sale F. O B. the pomt of shipment is subordinate 
to the intention of the parties, as discussed supra 
§ 259, m some junsdictions it is held that the fact 
that the bill of lading is made out to the seller 
or his order, or to his agent, does not necessanly 
indicate an inconsistent intention,** but in other ju- 


nsdichons the contrary is held, and the takmg of 
such a bill of lading is sufficient to reserve title in 
die seller, even though delivery is to be F. O. B. 
point of shipment** 

§ 274. Consignment to Buyer 

Where goods are shipped In the name of the buyer ae 
oonalgnaa or tha bill of lading la Indorsed to hhn, this It 
strong evidance of an intent to past the property free of 
any resarvatlon. 

Where goods are shipped in the name of the 
buyer as consignee or the bill of lading is m- 
dorsed to him,** or if they are consigned to a buy¬ 
er from the buyer,** this is strong evidence of an 
mtent to pass the property free of any reserva¬ 
tion, but even m such cases the nght of property 
may be reserved so that it will not pass to the buyer 
if the bill of lading stipulates for delivery to the 
seller, his agent or order,** or if the contract for 
the goods reserves the title to the seller,*? or if 
the sdler retams the bill of lading.** However, in 
the latter case, if the sale is on credit and the 
goods are not to be retained until the price is paid, 
the mere retention of the bill of ladmg by the agent 
of the consignor will not prevent the sale from 
becoming complete.** In a cash sale, if the goods 
are shipped on an open bill of lading to the pur¬ 
chaser who fails to pay the ca^ or to wire a cer¬ 
tain bank to pay the seer’s draft for the purchase 
pnee as he had agreed to do, title does not pass ** 


flS. eta, Nat Bank 

V liosaa 74 NT 66S 
flSL BL—Tupman Thurlow Oo v 
Cook. $9 NJBLSd 666, 842 BLApp 
244. 

Wash.—Inland Seed Oo v Weeblnff- 
ton-Idaho Seed Co. 294 P. 961, 160 
TVash. 244 

50 CJ p 659 note 78. 

Analogous to conditional sala 
Oonalgnment by aeller of goods to 
fciiwiiiv to retain title until payment 
ia analogous to conditional sale, 
wbere seller had not indorsed or de-i 
llvered bill of lading to buyer.—Co¬ 
lumbus Bagging 4b Tie Oo v. Stebl 
IThlon Gb, 168 SA 459. 48 GtauApp 
126. 

lafeaeest hbld la. buyar 
Ga.—^lumbut Bagging 4b Tie Oo v 
Steel Union Co, supra. 

Qnestloa held fov luzy 
Ohio—Price V. Bd. Baum 4b Co, 48 
NASd 128. 71 Ohio App 180. 

SOU ISL—Gerde-Neumian 4b Ca ▼ 
lioulslaaa Stores, App, 144 So 766 
Agveement hSld not eataWIShed 
Lsl—G erde-Kewman 4b Oo v. Louisi¬ 
ana Stores, supra. 

SL US.—Teylor v Fram, D.GLK.T, 
248 F. 788. afflxmed 262 F. 466, 164 
aCLA. 289. 


82 . US—Amtorg Trading Corp v 
Higgins. CCLANT.. 150 F2d 626 

56 CLJ p 687 note 19, p 660 note 84 

83. Ala^-Jonea v Brewer, 79 Ala. 
546 

34. 1) Cb—district of Columbia v 
Upjohn Oo. CJLDC. 186 F2d 982 
Pa.—-W C Downey 4b Oo. Ina v 
Kraemor Hosiery Oo. COm.Pl. 27 
North.Oo 248. aSBzzned 7 A.2a 492, 
186 Pa.Snper 658 

66 G J p 687 note 21. p 660 note 92. 
CtoTonnneat WB of lading 

(1) The fact that goods ere ship¬ 
ped on government bills of lading Is 
not conclusive as to government own¬ 
ership of the property—Louisville 4b 
Nashvme R. Co v United States, Ot. 
ca, 45 set 228, 267 US 296, 69 L. 
Bd. 678—Henry H. Cross Oo v U 8, 
CCABl, 188 F8d 182—Padflo Bleo- 
trlo By. Oo V Uhltad State% Da 
esL, 71 FBupp. 987. 

(2) In a prior cast, It was held 
that property Shipped on government 
bills of lading and consigned to the 
government by proper anthorlty la 
government property while in tran¬ 
situ. although not paid for until after 
delivery at the place of use —Dickin¬ 
son V U S. 69 CtOL 209, eiBrmed 47 
act 468. 278 US 668. 71 L.Bd. 829 
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Foss e sslOM. of UB of lading by oon.- 
slgnee under common law la strong 
prims facie evidenoa, bat not oonclu- 
elve evldencsb of title—Tomer Lum¬ 
ber 4b Investmeat Oa v Chioaga B. 
L 4b P By Co.. 84 SW2d 1009. 226 
MoJtpp 1002. 

85. Neb—Nlemeyer Isimber Ca v 
Burlington, eta, B. Co, 74 NW 
670, 64 Neb. 221. 40 LAA. 584. 

56 aj p 588 note 22 M 
83, IDtaa—Cairo First Nat Bank v 
Orodker. Ill Maas 162 
Tez.—Grayson County Nat Bank v 
NabhvUle, eta, A Oo, GlvJbpp., 79 
aw. 109A 

87. Pa.—McCaskey Register Ca v 
Barsby. 8 FsJDist 4b Ca 426 

58 OJ p 588 note 24. 

Fartloalae eoateaelB oo ne t m ed 
NT—Donner v Associated Lace 
Oorp, 102 NTa2d 766, 277 App 
Dlv 697, amxmed 102 NA2d 840. 
202 N.T 719. 

aa NT—Hantennaa t. Bodki 1 
Daly 266 

66 CLJ. p 688 note 26, p 660 note 96 

m 

88, Ala—Robinson v Pogue, 6 Sa 
686. 86 Ala 267 

4a N.a —Myera v Norfolk Southern 
B. Oo, 88 SB. 149, 171 NC 190 
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It has been held, under a contract not spedfyuisr 
the time of ddivery, but reqmnng final pSLyment 
on presentation of the bill of ladmg, that title was 
intended to pass on dehveiy of the bill of lading 
to the purchaser 

F. 0 B, Where the words 'T O. B desnnation*’ 
fix the iplace of dehvery, as discussed supra $ 1*^3, 
a shipment of the goo^ consigned to the buyer 
will not pass the property until arrival at the des¬ 
tination,^^ but, where the words 'T. O B. desti¬ 
nation” are used only as fixing the price and not 
the place of dehvery, a shipment of goods con¬ 
signed to the buyer or his vendee mdicates an m- 
tent to pass the property free of any reserva¬ 
tion,^ 

§ 275, Bffl of Lading with Draft Attadied 

At a general rule on a ehlpment on a bill of lading, 
with draft attached, the title la regarded aa retained In 
the teller until the draft la paid 

As a general rule on a dupment on a bill of lad¬ 
ing, with draft attadied, the title is regarded as 
retained m the seller until the draft is paid.^^ 
Where there is a consignment to the seller, his 
agent, or order, and the bill of ladii^ is forwarded 
to the seller’s agent with draft attached to be de¬ 
livered to the buyer on pajrment, the seller there¬ 
by manifests an intention to reserve the property m 
the goods,^^ and the property does not pass until 
the draft is paid^ or tender of payment made.^^ 
Even when the buyer is named as consignee, if 
the bill of lading with draft attached is sent to the 
seller’s agent or bank for collection, the property 
in the goods is reserved and does not pass to the 
buyer until payment^* Also> if the bill of lading 


is made with a third person as consignor and a 
fourth person as consignee, and a draft drawn 
by the seller on the consignee and discounted by 
the consignor is attached to the bill of lading and 
sent to the consignee, title does not pass either to 
the piirchaser or to the consignee, until the draft 
IS paid.^® A different intention may, however, be 
indicated by the circumstances of the transaction 
and will control,as where the sdler actually de- 
hvers the goods to the purchaser,^ or the con¬ 
tract of sale IS a C I. F. contract,^^ or the goods 
are sold F. O. B. pomt of ^pment,^^ and the 
buyer is reqmred to fumi^ the seller a bank 
guaranty before shipment, and he does so, deposit- 
mg the price with the guaranteemg bank to secure 
the guaranty 

In the absence of arcumstances mdicating a 
contraiy mtention, the rule, discussed supra § 259, 
that tide to merdiandise passes on dehvery to a 
common earner to be transported at the expense of 
the purchaser to some pomt sdected by him has been 
held to apply, even though the goods are con¬ 
signed to the seller or his order and a draft on 
the purchaser for the pnee attadied to the bill of 
lading,^^ or although the bill of lading names 
the buyer as consignee and is forwarded to a bank 
or the sdler’s agent for collechon,^^ but in such 
cas^ until he has paid the draft, the purchaser is 
not entitled to the possession of the goods with¬ 
out the consent of the seller.l^^ An intention to 
pass the prop erty will not be inferred from the de¬ 
livery of an invoice to the buyer.^s If the buyer ob¬ 
tains possession of the goods without payment of 
the draft, he does not thereby acquire any right of 
property,^* but, when the draft is paid by the buy- 


41. CaL—BedUr v Sontharn Fae. Go, 
268 P. 148. 84 CaLApP 326 
48. CSaL—Standard OU Co of Oall- 
fomla V Johnaon, 147 P Sd 677, 84 
CaL2d 40 

48. Nab—enemayar lioinXiar Go v 
Burlinaton, ata., R. Go.. 74 NW. 
870, 64 Nab 221. 40 IjJUL 624 
Wyo—Harcnlaa Powdar Go ▼. Stata 
Board of BgiiaUsatlon, 208 P2d 
1086, rahaarlna denied 210 P 2d 824 
44. Ala.—aorpiu Jtals ottad ia 
/thApmim T. Nitrate Ajranciaa Go., 
144 So. 810, 811, 226 Ala. 660 
Tenn.—Davla ▼ Sloan OH O omp any, 
18 Tann.App 406 
66 C J p 688 note 80. 

4B La.—Sta t a t. Federal Salas Co.. 

186 So 4,172 La. 92L 
66 aj P 688 note SL 

'‘badae aotuy** 

-Tt—^QnlSlay v. WUay, 178 Jl 206, 
107 Tt 268 

66 CJT. p 688 note 81 M (3). 


48 Ala^—OoKpui giods dtad la 
Chapman v Nitrate Aganelas Go., 
144 So. 310, 811, 225 AJa. 660 

La^—State ▼ Federal Salas Go., 186 
So 4, 172 La. 93L 

66 CU. p 683 note S3. 

47. Ho—Roarlne Fork Potato Orow- 
ara v GL GL Clamons Frodnoa CO., 
187 aw 817, 198 HoJlPP 658. 

4a Ala^—Browne ▼. CUsar, 188 So 
174, 231 Ala. 176 

56 C.J. p 689 note SS 

40. Maas.—XJlliaan v. Barnard, 7 
Gray 554 

sa Waah.—Norbom SnglneaTins Go. 
V Cm. 208 P 87, 120 Wash. 676. 

65 G.J p 689 note 85, p 660 note 95 

M. 

51. Tex.—Cox V. Xarly, dvJkpp., 148 
SW. 846 

66 CJ p 690 note S6 M 

sa Mass—Adams ▼. Grundy, 147 N 
B.598. 252 Mass. ISa 

66 CLJ P 690 note 27. 
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oa NT—Pennsylvania R. Co. ▼ 
Bank of XThltad Stattat 212 N.ra 
487, 214 AppDfv. 410. 

56 CJ* p 690 note 28. 

B4i Minn.—Presley PVult Ca ▼ St. 
Loula ate., R. Ool, 168 N.W. 116. 
120 Minn. 12L 

sa Tex.—F C Pannlnoton Prodnoa 
Go V Browning', GlvJMn> • 298 S W. 
926. 

sa TaXd—Roblnaon ▼ Honaton. ato^ 
R. Co, 146 SW. 527, 106 Tax. 185 

87. Tax.—Robinson ▼ SCoaston, ate., 
R. Go, supra. 

66 C.J. p 690 note 48 

sa Pad—Pennsylvania R. Go. v. 
Stem, 18 A. 76a 119 Pa. 2a 4 Am. 
nw- 82a 

55 CJ. p 690 note 4a 

sa Mo —Burrton Stata Bank v 
Paasemoora Milling Co.. 143 aW. 
608. 162 Mo App ISa 
65 CU. p 690 note 46. 
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er and the bill of lading delivered to him, the prop- 
ert\ m the goods passes 

Wliere the draft attached to the bill of lading 
IS a time draft, this imports a sale on credit and 
the bill should be deli\ered on acceptance of the 
dvsLitfi^ unless there are instrucbons to hold until 
payment, or drcumstances indicating that the bill 
IS to be held to secure both acceptance and pay¬ 
ment,but the bill should not be delivered until 
the draft is accepted.^^ The acceptance of the 
draft IS a condition precedent to the passmg of 
title,^^ and, if trade acceptances forwarded to¬ 
gether with the bill of lading at the time the goods 
are shipped are not executed and returned m ac¬ 
cordance with the terms of the contract, title does 
not pass On acceptance of the draft title pass¬ 
es to the buyer,^< unless it otherwise appears that 
It was not the mtention to make a sale on credit, 
in whidi case the title wnll not pass on acceptance 
but only when the draft is paid If the goods 
are shipped to the purchaser to be paid for on ar¬ 
rival bo a sight draft against the bill of ladmg, but 
after a rr iv a l of the goods the contract is modified 
and payment by a time draft accepted, title passes 
to the purdiaser on acceptance of the draft 

In a cash sale, if the contract provides that dehv- 
ery and payment are "subject to inspection amval 
draft,” delivery so as to pass title is not complete 
when made to the carrier at the place where die 
goods are reoei\ed, but it is where the inspection 


and payment are to he made^^ The seller can¬ 
not reserve a title wduch has already passed to the 
purchaser,70 and, therefore, if under the contract 
of sale the title to the goods has already passed, the 
seller by drawing the bills of lading to his own or¬ 
der and attaching a draft thereto does not afreet 
the title or reserve the ownerdup in himsdf,^^ the 
only efifect bemg merely to reserve the jus disponen- 
di78 

§ 276. Shipment C. O. D. 

In tome juritdietlons and under soma atatutas, vrhara 
goods era ahippad COD, unlaaa an Intention to tha con¬ 
trary appears, tha property In tha goods paisas on thair 
dalivary to the carrier. 

There has been a conflict of autfaorily as to the 
effect of a dupment C O. D In some junsdic- 
tions and under some statutes, particularly where 
the Uniform Sales Act § 19 or a siimlar statute has 
been adopted, where goods are dupped COD, 
unless an intention to the contrary appears, the 
properly in the goods passes on their dehvery to 
the earner,74 and the carrier is the agent of the 
buyer for the purpose of transportation,76 and of 
the seller for the purpose of collection,74 even 
though the buyer is not entitled to possession un¬ 
til payment is niade,77 and the fact that the seller 
has prepaid the charges of tian^rtation does not 
affect the rule.76 On the other hand, it has also 
been held, m the absence of a showing that the 
parties intended otfaerwi8e,76 that the property in 


sa Ter.—Atwood Cotton Breedinff 
Farms v Midway Furmers* Co-Op 
Soe eSvApp. 43 STV3d 796. 

85 CJ p 590 note 46 

41 . US—^Boston Nat. Bank of Com¬ 
merce V Merchanta' Xat. Bank, 
Maas., 91 U 8 92, SS UkL 298. 

95 C J p 590 note 47. 

48, TeniL—Columbia Second Kat. 
Bank v Cammlnga, 18 S W. 116, 89 
Tenn 809 24 Am S.H. 818. 

55 GU P 691 note 4S [a] 

43. Fa.—Pennsylvania XL Go v 
Stem, IS A. 758, 119 Pa. 24, 4 Am. 
SB. 8S8. 

44. Pb.—P ennsylvania R. Co v 
Stem, supra. 

95 GLJ p 591 nota 60 

48L &D— Rubber CorPi of America 
V Brooka Tlreb ete„ Ca« 189 NTV 
958, 49 BJX S54. 

99 GU. p 691 note 51 M. 

46; SCL—Rr perte Harris^ 140 SJB. 
181, 141 8.a 484. 

^95 07 p681 note 511 


167. Mlpn—Security Bank v Lutt- 
arm. It XTT 151 39 Minn. 3N 

55 GU p 591 note 68 

68. MY —Durham v. Stnyveaaxit 
Ina Go, 182 K.TS 887, 118 Miac. 
440, reversed on other grounds 187 
M.Y S. 669, 198 App Dlv. 924. 

69L Tex^—dement Gialn Oo. ▼ Bor¬ 
der Wholeeale Conrnin. Oo., dv 
App, 287 aw. 598. 

55 a J. p 591 note 55 Ca;i. 

70. Conn.—Alderman ▼. Westings 
houee Air Brake Co., 108 A. 267. 
92 Conn. 419. 

71. Conn.—Aldermen ▼. Weeting- 
hooee Air Brake Co» supra. 

55 CU p 591 note 57 

7a Conn.—Aldermen ▼ Weetlng- 
honae Air Brake Co., supra. 

78. US—AmeHeaa Sbepresa Co v 
Iowa, Iowa, 25 SGt 188, 196 U& 
188, 49 I«JBd. 417. 

55 CU p 591 note 80. 

74. Ala.—Warrldc y. lAddon, 180 So. 
684, 280 Ala. 258. i 
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Tex—Hendrix v Bverett dvApp, 
214 SWSd 887—Linde Air Prod¬ 
ucts Oo V Page, dvJtpp, 181 STV 
2d 1057, motion overruled Page v 
Bond, 182 SWSd 679, 134 Tez. 90 
—Reed V. Amerioea Bbeprese Co, 
dvApp, 127 8 W 901. 

56 CU p 691 note 88—10 GU. p 278 
note 82 

7B. Minn . Cfa r pn g gtals dted in 
State V. Brown, 188 N.W 946, 847, 
151 Minn. 840 

65 CU p 691 note 84. 

TSL Ala.—Fllgreen ▼. State, 71 Ala. 
868 

Ohlo^-State v. Mullln, 86 HBL 656, 78 
Ohio St 858, 125 AnuSB. 710, 18 
ULAUrS. 809. 

77. ICcii.—American R. SSspreea Co. 
V Beady, 208 HW 844, 282 Mich. 
624. 

55 GU. p 592 note 87. 

78; Ma—State ▼. Ihtozleatlng ZAq- 
uora 57 A. 798, 98 Me. 464. 

79 Cal—Henderaon V Lauer, 181 P. 
81L 40 CaLApp. 898. 
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goods shipped COD remains in the seller until | the carrier is considered as the agent of the sdl 
payment has been made by the buyer,and that | 


4. RBC0^vmrAxcB to Seuxe 


§ 277. In General 

Tho property In goods sold may be rsvettsd In the 
oeller by a return of the goods under a oontract of sate 
or return or In various other ways Where title has 
passed to a purchaser, his refusal or neglect to make 
stipulated payments does not revest title In the seller 

The property in goods sold may be re\*ested in 
the seller by a return of the goods under a con¬ 
tract of sale or retunip^^ by an agreement by the 
buyer to return the property for the purpose of 
having the price of it credited on his account,ss 
by a substitution of other goods for those originally 
sold,by breach of conditions on which title de¬ 
pends,by repurdiase,^ or, as discussed supra § 
116, by resassion. However, where title has pass¬ 
ed to the purchaser, his refusal or neglect to make 
stipulated payments does not revest title in the sell¬ 
er, nor will a subsequent diange m the mode 
of payment,S8 or a mere subsequent acceptance of a 
bill of sale from the seller,^^ or a mere notification 
by the purdiaser to the seller that he refuses to 
accept the goods,^^’ or hy the sdler taking back the 
goods only for the protection of the buyer when 
the latter refused to accept dehvery,^! nor under a 
C L F. contract, if the title has passed by ddiveiy 
to the earner, can it be revested m the seller with¬ 
out his consent^^ Under statutes providing that 
the buyer may revest title m the sdler by return¬ 


ing or tendering the goods within the time fixed 
by the contract, a letter from the busier to the sell¬ 
er within the ^eafied time, asking duppmg m- 
stmcBons is not* equivalent to a tender.^* In a 
sale the mutual revocation of certification of 
a check given m payment for the goods does not 
revest the title in the sdler so as to divest a hen 
on the goods created by attachment of the goods 
by a creditor of the purchaser.*^ 

§ 278. Agreements for Repurchase and Re 
conveyance 

A eontnict of aala may provfda for a ropurehaao ty, 
and raeonviyanoa to, the aallor. If the eontraot doea not 
epecify the time within which the right to repurehaee 
must be exerelaed. It must be exercised within a reaaon- 
abla tlmsi 

A contract of sale may provide for a repurchase 
by, and reconveyance to, the seller Such agreep- 
ments are vahd and will be enforoed,^^^ provided 
the conditions on which such repurdiase is to be 
made are comidied with,^^ and on the consummation 
thereof ihe property m the goods will immediatdy 
revest m the sdler,even as agamst tilie creditors 
of the buyer.^* If the contract does not speafy 
the time within which the right to repurdiase must 
be ezerased, it must be ezerased within a rea¬ 
sonable time.^ 


so. Ga^Flynt v Ballette Anmae- 
ment Oo^ 18S SB. SIS, 58 GaJ^p 
477 

66 CJ p 691 note SS—10 GJ p S79 
note S4 

Xateatlon of peartles 
If It Clearly eppeers from the 
terma of the agreement or other dr- 
cninatanoes of the case that the par^ 
ties did not intend that title should 
paaa until final delivery and paymenti 
sneh Intention will control—Cole v 
Kanldn, Tenn.Gh., 4S aW. 7S 
10 O J p 379 note S6 
CL O. 31. or r et u rn 
Where goods ere shipped to be paid 
for on delivery or returned, the title 
remains In consignor until the con¬ 
ditions are oompUed with.—SL Iff 
Brabh Cigar Co ▼ Wilson, ISl P. SSS, 
SS OU 16S 

81. Vt—Stats V ItttocKlcatlttg Xdqr 
uor, S A. 686. 68 Vt. 140. 

88. Wash.—MOysr v Hodgo, l^T P- 
4S, 91 Wash. S6, IjJEIJL 1916B 1S07. 
66 C J. p 69S nets 7S. 

88. D.GI^-8plsln v. B. F. Goodri<di 


Rubber Oo. 390 F 376, 68 AppiBC 
800 

66 Cjr. p 598 note 7S M. 

8^ Ind.—interring 3Iotor Co. ▼ iStna 
Trust, etc., Oo^ 164 KBL 89, 87 Ind. 
App 88 

65 C J p 698 note 7A 

8B. US —Sutherland ▼ BraoA Wls., 
78 F 634, 19 OXXJL 689 
56 CJ p 698 note 76 

86. Ill —R. H. Blank & Son v John¬ 
son Farm Bauipmoit Co, 98 N B 2d 
188, 841 HLApp 79. 

87. Mlnn.-^Gszdner v Norihsm Fae. 
B. Co., 186 NLW 1086, 118 Minn. 
875 

88. Ala^—Ssnders v Stokes, 80 Ala. 
488—Camway ▼ Wallaoo, 8 Ala. 
648. 

88. Ala.—Simdsrs V. Stdkss, 80 Ala. 
48A 

Isou OkL-^Sfioord T. Dryfun 88 P. 
S89, 1 OkL 888. 

66 OJ. p 698 note 80. 

91. y.Y —International Cheese Co 
▼ Garra, 187 KTa 800, 114 Misa 
648 

66 C.J p 698 note 81. 
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sa Iffaaii —Aaanrn v. Grundy, 147 K 
B. 688, 258 Mass. 136 
66 <U p 698 note 88 
98. Ohio—Columbia Weighing 
Mach. Co ▼. Smith, 159 NB. 856. 
86 Ohio App. 821. 

94b Mo—Brendom t. Power, 37 8 
W2d 86, 834 IffoApp. 868 
90. Mo— Oozpns gteis cited in 
j Suhre v. Bnsdi, 130 SWSd 47 58. 

848 Mo. 170 
66 CJ p 603 note 86 
j Sale wKb lOgbt of zedeniptloB 
Inu—Nelscm v Snell, 129 So. 387, 14 
liSApp. 366. 

98. Go.—Spence v Steadman, 40 Ga. 
188. 

97. Aia^WllliUe ▼ Ryan, 08 Ala. 
108 

56 CJ p 698 npte 87. 

oa M.Tw—Shapiro v. Eaion, 194 N 
Ya480; 118 3ffis&74L 
66 CJ. p 598 note Sa 

oa Conn.—Tomlinson v. Roberts. 25 
Conn. 477, 68 Am.D 867. 

55 CJ p 698 note 89 

1. Km3l —Corpus Jnsis died in 
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The reconveyance mast be vn^h. the knowledge 
and assent of the seller,^ and must usually be at¬ 
tended by the same formalities as an original sale < 
A mere agreement to repurchase without m fact 
doing so will not pass the title.^ Inasmuch as deliv¬ 
ery of possession is necessary to reconvey title,^ 
as against creditors and snbsequent purchasers there 
must ordinarily be an actual reddiveiy of the goods 
and change of possession,^ unless such creditors or 
purdiasers have notice of the resale,^ but m the 
application of this rule regard must be had to the 
nature and situation of the property and other ar- 
cumstances of the case, and an actual manual de¬ 
livery changing the location is not in all cases es- 
sentiaL^ It is a suffiaent redeliveiy as agamst 
creditors and subsequent purchasers if there is a 
dehvery to a warehouseman, subject to the order of 
the original seller,^ or even where the original buy¬ 
er retains possession, if he does so under an agree¬ 
ment to hold as bailee of the original seller,^^ or 
as his agent for the purpose of selling the goods.^^ 
A transacbon whidi is in form a resale, but is m 
reality a mode of providing security for the pay¬ 
ment of the purchase price of the goods, does not 
revest the title m the seller,^^ nor, inasmudi as 
the court looks to the real diaracter of a transaction 
rather than its fom^ will an agreement for sale on 


repurchase operate to transfer the title from the 
seller if it is merdy a colorable transaction made 
for the purpose of transfernng the title for a short 
period of time so as to enable the seller to make a 
certam report as to the character of its assets 

Transfer by agent Where there is an uncondi¬ 
tional sale to an undisclosed prmapal, the agent 
cannot, after the goods have been dehvered, revest 
title m the seller by giving him a bill of sale there¬ 
for 

Watver and estoppel Where a provision of a 
contract with rtsgect to a repurchase or a re¬ 
conveyance is for the exdusive benefit of the sell¬ 
er, It may be waived by the seUer or his agent,i® 
and under the particular facts the seller may be es¬ 
topped to rely on sudi provisioaL^^ 

Loan for consumption. Where property is gratui- 
tottdy loaned for use on condition that, if the orig¬ 
inal articles borrowed are worn out, the borrower 
shall replace them with property of a similar kmd, 
title thereto passes to the borrower with the right 
of either returning the same property or r^laang 
it,^7 and, where it has not been returned to him, 
the lender has no title, as agamst one purdiasmg 
from the borrower, to property substituted for ar- 
bdes worn out^^ 


5. IbcmrsAXD Liabilities OF Paxiibs 


§ 279. Title and Sight of Buym: 

A buyer of goocb acquiroo no bottor tftio or greator 
rights than the toller had, and ho acquirot no property 
In the goods at against the true owner if they ere sold 


by one who lacks title unless the owner authorises or 
ratHlos the sale or is estopped to claim title. 

A vahd sale gives the buyer all the rights of the 
seller m the goods,^^ but he acquires no better btle 


MSrsli y. Brown-Cnmnner I&v Oo, 
23 P2d 465. 467, 138 Kan. 183. 

55 CU p 593 note 90. 

QneetloB for oonrS 
Where facta are not In dispute, 
Queatlon of what oonstitatea a rear 
aonahle tima is for trial court.—B\»c 
V Darey Com praea or Oo.. 178 A. 469, 
318 Pa. SSL 

xeia not zeaaoaaUe tliae 
Pa.—‘F ok V. Davey Compreaaor Co., 
supra. 

a. Kan^—Daugherty ▼. Fowler, 26 P. 

40, 44 Ken. 623, 10 lOUL 314. 
Masar-Xane v Jadkaon, 6 Mase 157. 

8. Md.—KnuOi V. Canon, 133 A. 306, 
149 Sid. 669. 

65 OJ. p 599 note 93. 

4h Iowa—aCoOormlck t. BWIler, 6 ^ 
W. 149, rSheard 3 K.W. 800, 66 
Iowa 4L 

55 CLJ. p 593 note 98. 

a. ua— acidlend vauey R. Oo. V. 
Banway Bxpreae Agency, CGLA. 
OkL, 196 FJd SOL 


a Idaho—Bowman v. Adama 361 
P. 679, 45 Idaho 317. 

65 GU p 693 note 94 

V. Iowa.—McCormiOke v. millMr, 3 
NW 800, 66 Iowa 48. 

a Pa^Ayres v MoCandleaa, 33 A. 
344, 147 Pa. 43. 

65 CJ p 693 note 96. 

a JSL —Forster v New Albany Seo- 
ond Nat. Banlc. 61 DLApp 37L 
N.T^-Bturtevant v Orser, 34 NT. 
638, 83 AmJ). SSL 

la Azkj—Shawl v Bjarrlngtoii, 16 
SW. 365, 54 Azk. 305. 

IL ICO—Davis V. Xkirdongh, 83 Ka 
6L 

la Ala—Crawford v. Spraggina 19 
So 872. 109 Ala 853 

66 CLJ. p 594 note 1 [a] 

la NT—4?eople V. Corrigan, 87 N. 

IL 792, 196 N.T L 
55CJ p594noto2 M. 

la N.T.—-Wanatnaker v. Toola 166 
K.TJ3. 113, 179 AppJDlv. 77, 
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la Tear-^Eelth v B. F. Goodrich 
Go., Oiv.App, 158 aw 3d 636, error 
diamlaaed. 

la Tex.—Keith v. B. F Goodrleh 
Co., supra 

17. Ey—New Domain Oil, eta. Co 
V. HSyea, <59 aW 715, 303 Ey 
377. 88 AJaB. 173. 

la Kjr—New Domain OO, ate., Co 
V. S^ea anpra 

la NT.r-Onelda Banik r. Ontario 
Bank, 31 N.T. 490 
65 GJ p 594 note L 
SdlUa hnlding out as owaar 
Where a seller in a supposed eale 
continued to hold hiiwajiif out as 
the owner of the property In Ques¬ 
tion, oonaiderahla doubt was thrown 
on the buyer's dlalm of tlila—Sodete 
Suisse Pour Valenre De Ketenx v 
Cummings, 99 Fid 387, 69 ApplXC 
154, oertiorari denied Soelete Suiaee 
Pour Valeurs De ICetaux v. Murphy, 
59 set 458, 306 VS. 63L 33 tM. 
1038. 
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or greater rights than the seller had.^^ He ac¬ 
quires no property m the goods as against the true 
owner, if they were stolen,^! or are sold by one 
who, although in possession, has no title thereto, 
unless the owner authorizes or ratifies the sale,*) 
or IS estopped to claim title,*^ and such purchaser 
is liable to the true owner for the value of the 
goods** A buyer's surrender of a diattd to a 
third person claiming a paramount title does not 
divest the buyer of his title or mvest the tide in 
such third person.** 

Existing liens and charges Unless the bu^-er 
occupies the position of bona fide purchaser, as con¬ 
sidered infra § 288 et seq, he takes the go^ sub¬ 
ject to any vahd hens thereon*^ or nghts of third 
persons therein,** existing at the tmie of the sale^ 
In a conveyance of personal^ "subject to existing 
current accounts and notes payable," an all^;ed 
cause of action by another person s^mst the gran¬ 
tor for personal mjury is not mcluded either in "cur¬ 
rent accounts" or "notes paj'able" so as to render 
the grantee liable in sudi action.** 

Conversion by selfsr. lliere is no conversion of 
the goods by the seller where, after the bi^er has 
refused to accept them on the ground of dday in 
shipment, the sdler takes possession of the goods 
to save their loss by demurrage.** Where a buyer 
refuses to accqpt specific goods appropriated to him 
under a contract and the sdler dieses of the 


goods^ there is no converdon by the sdler, even 
though the bqyer subsequently makes a demand for 
the goods to he dupped to him under the contract^ 
where no further appropriation has been made by 
the seller*! 

Use of a chattel purchased with funds of another. 
The use of a motor vehide by one who purchased 
It with the funds of another, to whom a bill of sale 
was executed and the hoense transferred, m no way 
tends to destroy the buyer's title.** 

§ 280. —— As against Subsequent Puxdias- 
ers, Mortgagees, or Pledgees from 
Seller; Priorities 

Where geode are aold which have been prevleuely 
sold to another buyer and title haa vetted In the first 
buyer, the aubaequent buyer haa no tltloii 

One who purchases goods which have previoudy 
been sold by the seller to another takes no better 
title than the sdler had,** and, if title has vested 
in the first buyer, the subsequent buyer has no title,** 
unless the first bqyer waives his nghts.** 

Chattel mortgage* Under an agreement between 
a seed dealer and a grower as to tide to crops to 
be grown by furnished on credit to the grow¬ 
er by the dealer, it has been hdd that tide to the 
crops did not pass to the dealer as against a subse¬ 
quent mortgagee of sudi crops.** 


aoi tr SL^-Blrst Gunden NUt. Bank ft 
Trust Oo V J XL WatklzisCo..Da 
Pa., as FSupp 416, reversed on 
other grounds, C GA., 1S2 F 2d 826 

Fa.—AutomobUe Bankitog Oorp v 
Brenner, OoulPL, 68 York LiegJEtee. 
189 

55 C J p 694 note 7. 

Wm CaL—Schumann-Selnk ft Oo v 
U 8 Kht Bank, 291 P 684, 108 
CaLApp. 2S8» rehearing denied 292 
P. 647, 108 CbiLApp 228. 

Neb—State ez reL Sorensen v. Ne¬ 
braska State Sav Bank of Wshoo. 
265 NW 62,127 Neb 262. 

Tex.—Adams v. VThatlef; GivJU»p, 
218 &W2d 886. 

55 C.J p 594 note 8 

as. CU—Califomla Jewelry Oo v 
Provident l^oan Ass^ 46 P.2d 271, 
6 CaLApp 2d 606 

56 OJ p 694 note 9 

S8. Ala^Mbore v. Boblnaon, 62 Ala. 
687. 

55 CUT. p 696 note 10 

sa. BL—Drain v. Ia Orange State 
Baifl; 186 NJD. 780, 808 HL 880 

66 OJ. p 696 note 11. 

SB. lA^Bmersott v. SookuL App., 9 
So 2d 825. 

56 CU. p 596 note 12. 


i*Oaveat e mp tos* 

XThder maxim. Caveat emptor, buy¬ 
er. If he Is so negligent as not to 
ascertain the authority of sailer, la 
llahle to true owner of personalty, 
since true owner can be divested of 
his right or title only by hla own act 
or by operation of law—Adams v 
Whatley, Tez-dvJkpp, 218 S.W.8d 
886 

JolBt aad seveesl UabUity 
Where carries agent or employee 
converted to his own use cattle de- 
Uvered to carrier for transportation 
and unlawfully sold such cattle to 
another, both carrier aad buyer of 
cattle were Jointly aad severally liar 
ble to true owner for the posses¬ 
sion of the cattle or their valua— 
Adams V. Whatley, supra. 

ZdabUtty In sdldo 
lA.—Bmerson v. SoUknl, ApP, 9 So 
2d 826. 

sa Ala.—Ptosser v BaOes, 40 So 2d 
782, 24 AlaJLpp 829, certiorazi de¬ 
nied 40 Sa2d 787. 252 Ala. 296. 

S7. Mo—Canton Trust Co. v. Dor- 
rett, 9 S.W.2d 926^ 820 Mo 1208. 

56 CJr p 696 note 14 

ia zy— Y&der V. ofcutt, 166 aw 

424, 168 Ky 409 
65 C J p 596 note 15. 
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S8L N.C—Stevens v. Cedi, 199 BJE, 
168, 214 NC 278. 

BOl S C—Sherer-Cmete Co. v 

Moore-Bames Co, 108 SA 766. 114 
Sa 887. 

81. Mich.—Porter v Mlcdilgan Ele¬ 
vator Exchange, 271 NW. 767, 279 
Mich. 276. 

sa ObL—T aylor v. Bemhelm, 209 
F 66, 68 Cal App 404 
88; Vtj—lioverln v. Wedga 146 A. 

248. 102 Vt 188. 

56 CJ p 595 note 18. 

S4. Ala.—Berman v. Wyeck-A-Pafar 
Bldr 06., 176 Sa 269. 284 Ala. 
298. 

55 G.J p 696 note 19. 

Sraasfer of ekaStal for wesfhless 
obeflfc 

Owner's transfer of watUh, In set¬ 
tlement of worthless chedc given 
transferea passed tttlA predudlng 
original owner^s subsegurat transfer. 
—Anderson v. Craven, 281 NW. 888« 
67 aD. 168. 

aa Neb.—Seldomrldge v. Farmers', 
eta. Bank, 127 NW. 871, 180 N.W. 
848. 87 NSb 681, 80 l*R.A,N.8n 
887. 

55 OJ. p 696 note 20 

sa NY—George W. Biaxton ft Son 
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§ 281. -As against Creditors o£ Sdler 

Wher« the title to geode hae peeeed to the buyer or 
the seller has parted with control over them, the goods 
are not subject to levy by creditors of the seller, but 
the goods are subject to levy where title has not pasted. 

Where the title to goods has passed to the buyer^^ 
or the sdler has parted with control over the 
goods and cannot change their destination,they 
are not subject to levy or sequestration by creditors 
of the sdler. So it has been held that, unless a 
contract of sale is in fraud of creditors, it leaves 
no leviable interest in the seller before the neglect 
or refusal of the buyer to complete the contract 
by payment of the pnee.*^ On the other hand, credi¬ 
tors of the seller may subject the goods to levy 
where tide has not passed,^^ as where the bill of 
sale IS void.^^ The tide and right of the buyer are 
subordinate to a valid diattel mortgage placed on 
the goods while the seller had tide and poesession.^^ 

§ 282. Rights of PuixfiaserafroinBus^ 

Where a buyer of geode reeelle them to another, 
who doee not occupy the poaltlon of a bona flde purchaeer, 
If title hae not paaaed to the flret buyer the eubeequent 
purchaser acquiree no title ae against the origins! seller 
unleee the letter In eome way has precluded himself from 
claiming title. 

One who purchases from a buyer acquires the 
tide of die buyer,but one claiming under the buy¬ 
er vrho does not occupy the position of bona fide 
purchaser takes only the title of the buyer.^^ 


Hence, if title has not passed to the first buyer, a 
purchaser from him acquires no tide as against the 
onginal seller^^^ unless the latter authorized or has 
ratified the sale^^ or m some way has precluded 
himself from claiming tide The purdiaser from 
the buyer cannot hold the onginal seller for fraud 
or misrepresentation m the sale unless practiced on 
him also On the other hand, the seller cannot 
impose conditions on the sale, which will run with 
the goods and be bmding on subsequent purchasers 
from the buyer, although they have notice there¬ 
of,^® but a transferee from the buyer who express¬ 
ly assumes designated obhgations of the buyer may 
be held personally hable therefor,even though 
the bt^er himself may have had a vahd defense 
thereto W 

§ 283. Rights of Creditors of Buyer 

If title to the goods hae not peeeed to the buyer, hie 
creditor can obtain no rtghta by levy on the goode In the 
poeeeeelon of the buyer 

If tide to the goods has not passed to the buyer, 
his creditor can obtam no nghts by levy on the 
goods m die possession of the^buyer.^^ So, where 
a buyer obtained goods by fraud, a creditor^^ 
whose ddbt existed at the time of the sale^^ ac¬ 
quires no greater rights than the buyer had, and 
cannot, attaching the goods, prevent the seller 
from resanding the fraudulent sale,^^ but the sell¬ 
er cazmot avoid the sale as against a creditor whose 


T. Rich, 47 X.T.S 2d 601, U7 App. 
Dlv 492 

S7. Or—Vnieeler Liomber. Bridge & 
Supply Co V Shelton, SI P Sd 108, 
146 Or 550 
56 CJ. p 590 note 88 
88. XjU.—B cheuermeim ▼. Slonarch 
Fmlt Co, 48 So 647, 128 La. 55— 
Davenport v Adler, 80 So 8S6, 52 
LaAnn. 868 

as. Cal —^Blckerstatt v. Doni), 19 CaL 
109, T9 Am D 304 
Tex-—Vickery v. TTard, 8 Tex. 218 
4& Ala.—^Preatwood v Gantt, 163 
So 551. 26 AlaApp 486 
IQea.—Braid BUectrlo Co v. Stone- 
man, 140 So 844. 

41. Ala.—Prestwood v Gantt, 162 
So 551. 26 AlaApp 486 
40. Tex.—Gana v Braaaell. CivApp. 
75 S W 8d 886, error diamlased 
Granite Acceptance COrp v Fer^ 
gnant 71 A2d 422„ 116 Yt. 165. 

48;. Utah.—L a B^nta v. Blaka^ 212 
PSd 678. 

48. Ala.-^ayatt v. Beynolda, 17 So. 

8d 418, 845 Ala. 411 
Xo—Joaeph Greenapon'a Sons Iron 
A Steel Go v. Geratein, 87 &W8d 
487, 884 XoApp 880 
Otw—W eyarluwttMr Timber Co. v. 


FIrat Xat. Bank. 48 PSd 1078, 150 
Or. 172 

Tex—Shlrley-Self Motor Co v Can¬ 
on. Civ App. 166 SWrSd 165 

65 C J p 596 note 87 

Title or interest acquired by bona 
flde purChaaer see infra 55 291-296 
xroUoe of outatandlBg eqnitlea 
Or—-Weyerhaeuaer Timber Co v. 
First Nat. Bank, 4S P2d IC^'S, 150 
Or 178 

85. Ala.—Hyatt T. Reynolds, 17 So 
2d 418. 245 Ala. 411 
lo^a.—Kirk v Madsen, 86 N.WSd 
757, 240 Iowa 588 

Or—Weierhaeuaer Timber Co v 
First Nat. Bank, 48 P2d 1078. 150 
Or 172 

66 C.J P 696 note 88. 

88. Ga.—Graham v John Flannery 
Co, 184 SB. 789. IS GaApp 718 

417. Mo —Cknpns Jnzla oSted In 
Commercial Credit Co v Interstate 
Securities Co., App. 197 8W2d 
1000, 1005 

Or—Weyerhaeuser Timber COr ▼ 
First Nat. Bank, 48 PSd 1078. 160 
Or 178 

65 C J p 690 note SO 
Mere sllenee of owner was Insuffi¬ 
cient to bar his claim.—BIEron v 
Haila lOS N.T SM 661» 

1080 


48. ITS—Simpson ▼ Wlggln, CC 
Masa, 23 F CaaNo 18.887, 8 Woodb 
& M. 418. 

65 CJ. p 596 note S8. 

49. Cal—Simons ▼ Hill St. Fire¬ 
proof Bldg. Co, 880 P. 966, 69 Cal 
App 129 

Mass —Garst v Hall, etc., Oo, 61 N 
E. 219. 179 Mass 688, 55 L-RA. 
SSL 

Sa US—United BrlCk A Tile Co v 
McKlssick, CCAIowa. 61 F2d 67 
rehearing denied 62 F2d 426, cer¬ 
tiorari denied 68 SCt ISl, 884 U 
S 677. 76 L.Ed. 678 

ILL—Albanese v. Caahman, 80 A2d 
£56. 66 R.L 475. 

5L US—United BrlCk A Tile Co v 
MCKissiCk, CCAIowa, 62 F3d 
426, certiorari denied 52 SLCt 181, 
284 U S 677, 76 LHd. 678 

88 Tenn —^Davls ▼. Sloan Oil Oo. 18 
Tenn-App 405. 

55 CJ p 597 note 84 

68. YL—Poor V. Woodbury, 86 YL 
2S4. 

5A Masa—Hussey v. Thornton. 4 
Masa 405, 8 AulD 824 

NH—Bradley v Obear. 10 NH. 477 

68. N.H.—Bradley v. Obear. supra. 
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demand arose after the sale and while the goods 
were in possession of the buyer 5# A creditor who 
pays the freight for goods placed on the buyer*s 
premises, but who acquires no hen on sjch goods, 
is not entitled to object to a resassion of the sale.^^ 

§ 284. Contracts Relating to Property 

As a oaneral nils, a rsstrictive oovsnant on the aals 
of personal property does not follow such property Into 
the hands of third persons 

As a general rule, a restnctive covenant on the 
sale of personal property does not follow such pit^ 
erty mto the hands of third persons,^^ whether or 
not sudi persons have notice of the covenant's 
Where a seller, a buyer, and a third person exe¬ 
cute an agreement as to the sale of a busmess, and 
the third perscm assumes an obligation toward the 
seller, the mere fact that the busmess is carried 
on by the buyer under a lease executed to his wife 
does not affect the right of the seller to the pur¬ 
chase pnce where there is no real diange in the 
ownership of the busmess 

§ 285. Injury to, or Conversion of^ Goods by 
Third Person 

Where title to the aoods hee peeeed to the buyer, he 
hee a right of action against a third person who con¬ 
verts them, but where title has not passed to the buyer 
he has no right of action fbr conversion. 

Where title to the goods has passed to the buy¬ 
er, he has a r^ht of action against a third person 
vrho takes possession of the goods and converts 
them to his own use,^^ but the sdler has no right 
of action m sudi case.^^ However, where title 


has not passed to the buyer, he has no right of ac¬ 
tion for conversion of the goods,^^ and a purdiaser 
from him who takes possession of the goods is ha- 
ble to the original seller for their conversions^ 
So, where goods are shipped C O. D., a purchaser 
from the buyer, receivmg the goods from the ear¬ 
ner without satisfying the sdler*s lien for the pur¬ 
chase pnce, IS baUe to the sdler for conversion ss 
Wliere goods are ddivered by a earner to the 
wrong person, who accepts and uses them, the 
buyer has no nght of action against him for con- 
irersion after such buyer has resemded the sale 
and received back the purchase monor from the 
seller,ss nor has the seller axQr right of action 
against tiie person receivmg the goods where, 
with full knowledge of the facts, he acc^ts from 
such person the full purdiase pnce An owner 
of personal property which has been tortioudy con¬ 
verted may sell it without taking possession, and 
his vendee may maintain trover for it; after demand 
and refusal 

Injury to^ or destruchon of, goods. A buyer sedc- 
ing to recover for loss of, or injury to, ^e goods 
through the negligence of a third person must re¬ 
cover on the strength of his own title,^^ and if ti¬ 
tle has not passed to him he has no nght of action 
for the loss or destruction of the goods ^0 So, 
since a buyer of goods shipped under a bill of lading 
m the name of the consignor, with draft for the 
pnce attached, acquired no title to the goods until 
payment of the draft, as discussed supra { 275, 
if the goods are destroyed before payment the bqy- 
er has no nght of action agamst the earner whose 
neghgence caused the loss^^^ nor will payment of 


ae. Ife.—Gilbert v. HudBon, 4 Me 
845 

56 aj p 597 note 88. 

87. Tez.—Whaley Iiumber Go v Re¬ 
liance BriOk Co. C1V.APP, 8 &W 
Sd 911. 

8& US —^In re Consolidated Bhetors 
Corporation. DC.NY. 46 F8d 651 
KJ—National Skee-Ban Co v Sey- 
Med, 168 A. 786. 110 KJSKi 18 
69 US —In re Consolidated Factors 
Corporation. DCNT, 46 F.8d 561 
KJ—National Skee-Bail Co v Sey- 
ftled. 168 A. 786. 110 N JBq 18 
60 NT—Maloney T Iroquois Brew¬ 
ing Co., 66 NJD. 19. 178 NT 808 

61. Cal—araiise Co. v MeCabs, 80 
P 2d 185. 36 CaLApp 8d 597 
Vt—Coburn v. Drown, 40 A.2d 628. 

114 Vt 168. 

55 aJ p 597 note 89. 

68. Ga.—Southern By Co. v Shep¬ 
pard. Davis ObNlz. 78 SB. 1055, 140 
Ga. 864 

55 CU p 697 note 46u 


68. Ge.—GUbert v. Cbpeland, 97 SB. 

851. 28 GaJkpp 758 
OkL—Brooks v Tyner. 188 P. 688. 
88 Okl 271. 

65. Ala.—Davidson v Conner. 46 So 
M 682, 254 AUu 88—Wmiamson v. 
Sammons, 84 Ala. 691. 

65 GLJ p 597 note 48. 

OoBvendon of note r e pr e i a intliig 
goods 

Refusal of o o r po imtlon to deliver 
to seller note transferred to corpo¬ 
ration by buyer, representing price 
of part of goods on buyers sale toi 
subvendee, constituted oonvereion. if 
OTlglnal purchase was fraudulently 
Induced by buyer's giving false flnan- 
elal statement—Damport Mfg Sup¬ 
ply Co v Reiss, 867 NTJ3. 449, 148 
Hisa 776. 

68L Tez.—American R. Bzpreas Ca 
V. Voelkel. CoulApp. 858 S.W 486 

66. Ala.—Farmers* Cotton Oil Co. v 
Atlanta, eto^ R> Co^ 79 Sa 887, 
203 Ala. 40 


07. Ala^—FSarmera* Cotton Oil Oo. v. 
Atlanta, ett. R. Co., supra. 

68. U.8.—Tome v Dubois, Md.. 6 
Wall. 648, 18 1»JSA 943 

Me—Jewett v. Patridge. 12 Mb. 248, 
87 AmDee. 178. 

Mb—Smith V. Kennett, 18 Mo. 154 

NT.—Sent v UUee. etc.. R. Oo. 6 
NR 795, 102 N.T. 681, 1 SilvJk. 70 
—lAwrenoe v WUeon, 72 N.T 289, 
64 AppDiv. 568—Cass v New Tork. 
etc., R. Oo.. 1 E!J> Smith 528—Rob¬ 
inson V Weeks. 6 HowJPr. 161, 
Code RePiNS.. 811. 

661. Ge^Pee Dee Mfg Co v. Geor¬ 
gia It. etc:, Oo., 86 SJE. 651, 144 
Ga. 176. 

Va Tez^WldUta Valley R. Co. v. 
medmaa, CivJkpp, 862 8W 116. 

71. Ga.—Pee Dee Mf g Co v Geor¬ 
gia R., etc., Co.. 86 SR 661. 144 Ga. 
176. 

65 GJr. p 507 note 48. 
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the draft hy lum after the loss and before com¬ 
mencement of the action give him the right to 
sue.*^^ A bnyer of goods subsequently attached for 
a debt of the seller may maintain an action agamst 
the attadung officer for mjuiy done him to the 
goods.^* 

§ 286. Kiak of Loss or Injury 
a. In general 
fa. After delivery 

a. Xu General 

In the abtanoe of a sUtute or an agreement providing 
otherwiMk the rlek of lose of, or Injury to, goods at be¬ 
tween buyer and teller must be borne by the party who 
has title to the goods at the time such lots or Injury 
occurs. 

In the absence of a statute or agreement provid¬ 
ing otherwise,^^ the nsk of loss or injury as be¬ 
tween the bnyer and the seller must be borne 1^ 
the party who has title to the goods at the time sudi 
loss or mjury occurs,^^ and so if the title has pass¬ 
ed the nsk will be cm the bnyer,^^ although at the 
time he has not taken or may not be entitled to 
possession;^^ but an absolute and unquahfied ob¬ 
ligation assumed by the sdler to ddiver the goods 
may place the ndc on him until ddiveiy, irrespective 


of the question of the passing of titleAs a 
rule, under a merely executoxy contract the nsk of 
loss of, or injury to, the goods is on the sdler?^ 
Consequently the nsk is on the seller if anythmg 
remains to be done to complete the sale, as counting, 
weighing, or measunng to determme the quantity 
or pnce,^^ or the goods are to be selected and iden¬ 
tified,^^ and the buyer may recover any advance 
made on the purchase pnce So if the nght of 
inspection at the point of destination is a condi¬ 
tion precedent under the contract of sale, the nsk 
of loss IS on the seUer,^^ but if it is a condition 
subsequent the nsk is on the buyer m the absence 
of an intent to the contrary A contract of sale 
18 not executory withm the rule where the con¬ 
trol of the goods, retamed by the seller, is only 
such as will enalde him to check them as they are 
being removed.^^ The nsk under an executory 
contract may, however, be assumed fay the biQrer^* 
or imposed on him by statute Where a seller 
fails to obey dehvery mstructions given fay the 
buyer, the goods are at the of the seller un¬ 
til they reach their destination despite a provision 
in the contract of sale that the goods are at the 
nsk of the fatorer from the time they are delivered 
alongside ship 


m CtaL— DfllgaAo lOUs T. Georgia 
B., eta, Co., 86 am ISO, 144 Ga. 
178. 

73. Me^-^dharOsoa v. glmbeJl, 88 
me. 468. 

T4i Wbere partlee ao agree, risk of i 
lose may reat witb either the buyer 
or eeller Irreapeotiva of paaelng of 
tlfla 

na—The ITed m Hheler, CC.A.NT, 
66 F8d 609, certiorari denied Xtr 
lentio Oil Tranelt OorporatUm ▼ 
(Proctor 4b Gambia Gow, 64 S CL 186, 
890 Ua 689, 78 694-JThe 

Fred m Hbuder, IXGLNY, 56 FSd 
889 

Cal—People v. Seymour, 188 P8d 
788. 64 CalJbpp.8d 866 

78. na—The Fred m BSaeler, DC 
NT., 65 F8d 889 

Ala.—Ghapmaa v. Nitrate Agendee 
Oo, 144 So 810, 886 Ala. 650 
CaL—Parker ▼ Home Fire 4b BCexine 
Ina. Co, 67 P.8d 546, 18 CaLAppSd 
716 

DCL—Seoor v. Gharlee H. Tompkins 
Oo.. MoilApp.. 46 A.8d 117. 

Ehn.—Wing V Uld-Oontlnent Seeds, 
886 P8d 78. 176 Ken. 848. 

NJT.—Lott V Peimar, 66 A.8d 8a 8 
NJ 889. 

Teac.—Oocpns Juls oHed in Texas 
GerUfled Cottonseed Breeder^ Asb'n 
V Aldtldgeb CtvJkpp., 59 awsd 
S8a 884, r e ver se d on other grounds 
61 aW8d 79, 188 Tex. 464. 
WaslL---Coipiis tads elfeed Isl GUUng^ 


ham V Phelpa 106 P8d 686, 886, 6 
Wesh.8d 410 
56 aj p 697 note 6a 
BvldeBoe as to ownerghlp heU oom- 
peteat 

Or—mingbaok v. Ubndlda 6 P8d 
887, 188 Or. 884. 

under unSfocm Seles Act 
Or—BUngbaok v Uendlola, enpza. 

Bale on suspensive oonditlon 
La.—VcLachlan v. Cuny, App, 166 
So 7a 

73. Ala,n-BemiaA v. WTeek-A-Palr 
Bldg Co., 188 So 6a 886 Ala. 801. 
Axis.—State ex xel Frohmlller v 
Hendrix, 107 P8d 107a 66 Arts. 
848 

KSm—Wing v. lOd-Contlnent Seeds, 
885 P8d 7a 170 KSa. 848 
Uleh.—Thunder Bay Quarries Co v 
Pollsra 8 NW2d 818 , 801 Midh. 
888 

NT—Wilson 4b Co T State* 48 NT 
S8d 19, 867 Appmv lOSa 
Okl^-Coivua gnrls gpoted In Fonder 

V Beeler Motor Co, 98 P8d 6a 67, 
186 OkL Sa 

65 CJT. p 660 note 67. 

77. La.—American Creosote Works 

V Boland M ao h . 4b Hfg Go, App., 
88 So 8d S4a reversed on other 
grounds 86 So 8d 749. 818 La. 884 

66 CJ. p 698 note 6a 


7m US—Greenwood Products Oo v 
U S, OAuFUl, 188 F8d 401. 

Cal —Gapltaln v. m A. Wrecking Co, 
888 P 2d 644—MdElnney v Sargent 
IS P2d 878, 816 Cal 18—Goldberg 
T Southwaetem Metals Corp, 808 
P8d 76, 98 Cal.App.2d 819—Matmor 
Clive Co V DoBois, 160 P2d 8ia 
66 Cal App 2d 487 

66 C.J p 698 note 66. 

go. Ga.—Deadwyler v Khrow, 68 8. 
m 172, 181 Ga. 887, 10 LJEUL,N.8., 
197 

65 OJ. p 508 note 67 

8L Ma—Levasaenr v. Cary. 8 A 
46L 

66 GJr p 698 note 6a 

85. TeiUL—Wmiaxns v Allan. 10 
Humphr. 887. 61 AmJL 700 

88. Mass—John B. ITey Oo v 8 
Silk. lUa, 140 NJL 869, 846 Mass. 
6sa 

86. Mass.—J(dm B. Frey Co. v S. 
Silk, Ino, supra. 

sa Gal—Bead v McDonaia 188 P 
606. 88 CelApp 701. 

sa ua— Tilleon v. U S. CtCL. 9 S 
Ct 86a 189 US lOa 98 L.Bd. 686 

66 GLJ p 698 note 6a 

87- Ga.—Augusta Nat Bank v Au- 
gosta Cotton, eta. Go, SO Sm 888, 
104 Ga. 408 

66 CJ. p 698 note 6a 

8a La.—Tex-C-Khn Hour Oo 

V Nord, App., 18 So Sd 60. 


7a N.T—Bigler v Hall, 64 N.T 
167. 
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li. After DeUveiy 

Where geode are lost or deetroyed after they have 
been delivered to a buyer with the Intention of paealng 
title, the loot muat fall on the buyer. 

Where goods are lost or destroyed after th^ 
have been delivered to the bu>er with the intention j 
of passing tide, the loss must fall on the bu^er,^* 
and this is true although the goods must still be 
weighed or measured m order to ascertam the 
amount due the seller,or some other act remains 
to be done by the sdler with reject to the goods 
Also, m the absence of an agreement between the 
parties to the contrary,^^ where delivery to a ear¬ 
ner 18 dehveiy to the buyer, as considered supra 
§ 164, and passes tide to hnn at the place of slup- 
ment, as discussed supra § 259, the nsk of loss or 
injury after sudi ddivery is on the buyer^s 
the goods contam a latent defect which makes it¬ 
self mamfest m the course of diipment in whidi 
case the seller bears the nsk.^ Goods are at the 
nsk of the buyer after a valid tender and refusal to 


accept*^ or if the goods are placed at his disposal 
with access for the purpose of removal*® The 
tender or delivery must be one which the buyer is 
bound to accept,*^ and if there is a tender or dehv- 
ery of a quantity greater than the contract calls 
1 for the bm-er is not hable for the loss or injury to 
the goods*® If, after delivery, the seller retains 
possession of the goods hy permission of the buy¬ 
er or under an agreement to take care of them for 
a certam time, he is liable for injury caused by 
his n^ect to keep the goods safdy,** but he is 
bound to exercise only the care of a reasonably pru¬ 
dent man^ and is not responsible for a loss not due 
to his lack of care * Where, after delivery, the sell¬ 
er retains title merely for the purpose of security, 
it has been hdd that the risk of loss is on the buyer.® 

§ 287. —- Before Deliveiy 

Wher* a sals Is not complats until dollvsiy, the goods 
ordinarily ars at the risk of ths ssilsr. Whsrs dsllvsry 
has been delayed through the fault of either party, the 
goods are at the risk of the party In fault with respM to 


gg. Mflj—Mercantile Trust & Depos¬ 
it Co V Bode, US A. 874, 1S7 Md. 
86S 

treb—Cozpns Jtaels qpoM la Storz 
Brewing Co. ▼ Brown, 47 N.WSd 
407, 411, 184 Keb S04 
K J—Boas T Orr. 89 A.8d 780, 8 JSTJ 
S77. 

WaslL—Inland Seed Co. v Wadhlng- 
ton-Idalio Seed Co, S94 P. 9S1, 180 
Wash. S44— XL CoUlngnon & Co ▼ 
Hammond Milling Co.. ISS P lOSS. 
88 Wash. 828 
68 (U p 699 nots 80. 

Sals on oarsdSS wUb zlglht to rstnni 
Mloh.—Thunder Bay Quarrlea Co ▼ 
Pollard, S NWSd 818, 801 Ml^ 
888 

90. Vt.—Baldwin T Doubleday, 8 A. 
678, 88 Vt. 7 

68 <U p 800 nots 81. 

91. liS.— Munt ▼ Suarea. 9 XjS. 4S4 
NY—BusseU V. Carrington, 4S NY 

118, 1 AmJEL 498. 

92. Uar-The FTsd 38. Hhsler, IXC 
NY, 68 FSd 889. 

98. Neb—cfozpng MeIb qpoted In 
Stora Brewing Co v. Brown, 47 N 
W2d 407, 411, 184 Neb. 804. 

66 C J. p 600 note 88 
Bin of with draft attadhed 

Under Uhlform Seles Act 8 22 subd 
a, providing that, where delivery has 
been mnde to a buyer, and the prop¬ 
erty in the goods has been retained 
by the seller merely to eeenre per¬ 
formance by the buyer of his obUgai- 
tiona, the goods are at the buyer’s 
ride from ihs time of sudh delivery, 
where goods ars dOUvered to n oer- 
rler, and n bill of lading; with draft 
attaiched, la made out to the seller, 
to be deUvered to the buyer on pay¬ 


ment of the draft, the goods are a.t 
the buyer’s rUk after delivery to the 
carrier—Northern Grain Warehouse 
Oo V. Northwest Trading Go, 201 P 
90S, 204 P. 202. 117 Wadh. 422—88 
C J p 800 nots 94 Ca] 

■die V. O. B. plaee of aUpmeut 

(1) The text rule applies to a sale 
F. O. B. place of dhlpment>-Nelson 
Bros. Coal Co v. Pe rryman-Bnms 
Coal Co, aCLAN Y., 48 F.2d 99—Cali¬ 
fornia Vnit Exchange v Henry, DCL 
Pa., 89 F Sapp 880, sflirmed, GUL. 184 
F2d 817-^Stesl City IPruit Oow v. 
Monhftlm’s Wholesale Produce Oo.» Dl 
CP a., 84 FSupp 878—Troy Heflnfng 
Corp T. Slagter 011 8b Grease Ooi„ IX 
CHy, 81 FSupp 889—A. J Conroy, 
Inc., V. Weyl-Zuckerman 8b Coi, DC 
GsL, 89 FSupp 784—86 OJ. P 800 
note 94 [bl 

(2) The necessary Implication of 
an F O B. contract Is that the buy¬ 
er shall bear all risk of loss after the 
goods sre deUvered free on boarOLr— 
Whitmore Oxygen Co v Utah State 
Tax Oommlsaion. Utah, 198 PSd 978 

(8) The term «F a R** means 
free on hoard, that Is, that adller’a 
UahUlty osaaaa when he places goods 
safdly on board steamer end buyer^s 
llehiUty oommenoee at that tlma^ and 
appUea to ridk of loss^-irtchur- 
in ▼. Barr, 71 NYS8d 889, 878 App 
Div. 891, appeal denied 78 N.Y.S.2d 
281, 278 Appj>lv. 1048, afllrmed 79 N 
RSd 788, 897 NY. 889. 

ax.F. eoafraob 

UR—Warner Bros. 8b Co. t. Israel 
G.CULNY., 101 F8d 69 
Ga.—Columbus Bagging 8b Tie Co. v 
Steel Union Oo, 188 SR 469, 48 
GaJkpp. 188. 


Md.—Obrecht ▼ Crawford, 2 A.Sd 1, 
178 Md. 888, 119 AJaJSL 1129. 

58 CX p 600 note 85 Ee3. 

O. JU F. eotttraofe 

Fla.—Farris 8b Oo v. WQUam Schlu- 
derberg, T J. Hurdle Co., 198 So 
ISA 142 FUu 766. 

a o. B. 

Ala.—WsiTldc ▼ Uddon, 180 So. 584, 
880 Ala. 258. 

84L U.S—A. jr Conroy. Ine, v 
Weyl-Znekerman 8b Ooi, D GLCsL, 89 
FSuppl 78A 

98. Fla^—BUnbsrg v. Cannon, 18 So 
71A 88 Fla. 891. 

68 OJ. p 600 note 86. 

82. Msw—Levassenr v Cary, 8 A. 481 
—Chase v WUlard. 87 Hd. 157. 

68 aj p 600 note 87. 

97. Neb—GUbeit v Merriam, etCM 
Saddlery Co., 42 NW. 11, 26 Neb 
194 

98. MidlL-Xsrkin v Iditcfaell, etc. 
liumber Co.. S N.W. 804, 48 Mich. 

298 

NY—Wlntetbotham r Paine. 82 N 
Y.Snper. 188 

99. Pa.r— PVymyer t. Wengn; 29 Fa. 
Dlst. 488 

1 . Idshou—Strong v. Morgan, 67 P. 
1188, 8 Idaho 289 

Me.—MUllken v. Bandall, 86 A. 75, 
89 Md. 200L 

R NY,^^Dexter v. Norton, 58 Barb. 
272 

55 GLJ p 800 note 9A 

8. U.S—Greenwood Frodnets Oo. ▼ 
U R, CJUna., 188 F.2d 401. 
Injury tR or destmotlon oA property 
sold under a conditional sale oov 
tract see Infra f 670. 
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any lota which might not have aoorutd but for tueh 
fault. 

Where a sale is not complete imtil dehreiy, the 
goods ordinarily are at the nsk of the seller»^ al¬ 
though the intent of the parties will govern, and 
if sadi intention appears the may be on the 
buyer even before delivery* WTiere there is an 
unconditional sale of specific goods m a deliverable 
state, the title vests at once m the buyer, without 
dehveiy, as considered supra §§ 248, 235, unless an 
intention to the contraiy appears, and the nsk of 
loss before dehvery is on him,* notwithstanding 
somethmg remains to be done to ascertam the 
amount due,^ or although the buyer cannot take the 
goods without payment of the pnce * If title does 
not pass until dehveiy at a particular place, the 
seller is liable for loss of, or mjuiy to^ the goods 
before they readi such point,* and where goods 
are sold F. O B. place of diipment, but shipment 
is delayed, and the goods destroyed on the sdler’s 
premises before th^ are placed m a car for dup- 


ment, the loss falls on the seller.^* Unless other¬ 
wise provided statute, where a seller ships goods 
to his own order, with draft attached to the bill 
of lading, such bill to be dehvered to the buyer on 
payment of the draft, there is no dehvery of the 
goods to the buyer, as considered supra § 164, and 
title does not pass, as discussed supra § 275, until 
the draft is paid, and the nsk of loss or injury 
to the goods before payment must be borne by the 
seller^i unless the buyer unreasonably delays paying 
the draft^* If ddxvery is prevented the fadure 
of the buyer to furnish transportation faohties as 
he agreed to do, he, and not the seller, must bear 
tile loss of the goods.^* 

Under the Umform Sales Act or other similar 
statutory provisions, where delivery has been de¬ 
layed through the fault of either buyer or sdler 
the goods are at the nsk of the party in fault with 
respect to any loss whidi might not have accrued but 
for such fatdt^* 


B. BONA FIDB PHJifcG HA RT41t8 


§ 288. Who Are Bona Fide Purchaaera 

in 1 cue Involving the purohau and eale of ehattel% 
In order to conetitiite one a bona flde purohaur, and en¬ 
titled to proteetlen u such, he muet have purohaeed In 
good faith without notice and for a valuable coneldera- 
tlon. 

In a case involving the nghts whidi anse out 


of a purdiase and sale of dhattds, and more spe- 
afically of chattds m which another had or daimed 
interest existing at the time of the sale, in order to- 
constitute one a bona fide purchaser, and entitled to 
protection as such, he must have purchased m good 
faith without notice and for a valuable consider¬ 
ation.^* While It has been said tiiat the status of 


a nSL—Bowles V. JU&ff, DGLCaL, 57 
FSupp 701. 

Del—Wheatler v EL a EL Fonltir 
Co, Super., 76 A.2d 70S 
DGL—Secor v Chariaa Hi Tompkliui 
Oo, MunJlpp, 46 A.Sd 117. 

Fla.—Farris ft Go v Collier, ISO So 
610. lOS Fla. S79 

X* Tw—Transmares Oorp v Georse F 
Smith, IncL, 70 ETTaSd 787, affirm¬ 
ed 81 XTSSd 670. 

TLX—California Animal Produeta Co 
V Lappin, 170 A. 71, 64 R.L 76. 

56 OJ. p 599 note 66 
Bm Ga^—Columbus Bagglnff ft Tla Co 
\ BUA Union Go., 168 SJi. 459, 4S 
GsJIlPP 126 
56 C J p 699 note 67 
BUk aesumed Ixr aumownee 
Rldk oC low to goods sold Is nat¬ 
ural Incident of ownerdbip, but one 
not owner mey agree to bear risk.— 
Columbus Bagging ft Tie Co. v Steel 
union Co., supra. 

a. Ala^Warrldk v. Uddon, 160 So 
6S4, 2S0 Ala. 268. 

lilnii.-^Badloff V. Bragmna 7 S7.W 
2d 491. 214 Minn. 110. 

NJr.r-IiOtt T. Delmar, 69 A.2d 822. 
142 K.JJBa. 288, affirmed 66 AAd 26. 
2 MJ. 227. 

56 OJ p 698 note 68, 


Bole prior to adopttoa of MfOm 

Mlesftot 

under Kentucky law, prior to adop¬ 
tion of uniform Sales Act, risk of 
accident vested In buyer as soon as 
bargain was strudt—Troy Refining 
Oorp V Slagter OH ft Grease Co., D 
CS^., 61 F Snpp 868 

7. Conn.—Upson v Holmes, 61 Conn. 
600 

VTls.— Om V. Benjamin, 26 27W 446, 
64 Wls. 262, 64 AmR. 619 

& HJ*—Harris v. Merilno^ 61 AM 
276, lS7KJIjaw717. 

Beneflelal mtsrest In T w y er 
Where seller retained title to se¬ 
cure purchase price, but beneficial In¬ 
terest in goods vested In buyer at 
time of shipment, risk of low and 
deterioration was on buyer—Colum¬ 
bus Bagging ft Tie Co v Steel Union 
Co., 16S SB. 469, 48 GaJkpp. 126 

8. DC—Secor v Charlw EL Tomp¬ 
kins Co, MunJkpp, 46 A.2d 117. 

Ohio—Etorman-McLean Oo v Car^ 
penter, 174 NJD. 160, 87 Ohio App 
58 

65 OJ. p 698 nota 72. 

la Fa.—Qrammw v. Landis^ 20 Fa. 
Dlst. 705 
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11. lAF-Gerdo-Hewmaa ft Oo v 
Ziouialana Stores, Appi, 144 So 766. 
66 CLJ. p 699 note 7«. 

1ft Mow—Turner Looker Co v. Snd- 
man, 260 SW 288, 296 Mo. 6L 
66 CJ. p 699 note 78 [aj. 

1ft Ala.r—American Oak Bxtraot Co. 

V Ryan, 16 So 807, 104 Ala. 267 
Leu—sDelahouasaye v Adeline Sugar 
Factory Co„ 22 So. 619, 60 ZAuAnn. 
644. 

1ft Hev—Humphrey v* Sagonopo^ 
254 F. 1074. 

Boyer Held at fkau 
Md.—^BaltimoTib etc., R. Oa v. Certer, 
106 A. 760, 128 Md. 661. 

Wl8d—Schennlng v Devere, etc.. 
Lumber Oo., 180 MW. IS^ 179 Wls^ 
20 

Delayed deUverles 

Buyer was not at fault wfiero paav 
tiw contraoted that delayed deliver¬ 
ies might he made.- ■Ooehrane ▼ 
Forbear 169 NJBL 166, 267 Masft 126. 
DeUvecy held act ^Velsyed^ wtttUft 
stat ut ory mewrtag 

Md.—SSylanoe v Jsmw WUker Oo, 
99 A. 697, 129 Md. 476. 

1ft CsL O erp u s anzig dtod IB 
Barthelmew v. Cavalier, 98 F-ld 
484, 490. 2 CeLApp Id 477. 
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a bona fide purchaser from a fraudulent buyer is 
determined by the rules applicable in an> other sit¬ 
uation where one asserts the right to protection as 
an innocent purchaser,it is well settled that the 
rules applicable to the determination and protection 
of holders in due course of negotiable instruments, 
which are discussed in Bills and Notes §§ 301-342, 
are not m all respects identical with those con- 
cemmg bona fide purdiasers of diattels.^7 

Title of purchaser. In ofder for a transaction 
to entitle a person to claim iprotection as a bona 
fide purchaser, there must be a completed delivery 
of the property!® to the purdhaser as owner.!® 
It IS not, however, essential to the validity of a 
purchaser’s title that the vendor be aware that the 
speafic artides m question are mduded in the de¬ 
livery*® The suffiaenqy of any delivery, to con¬ 
stitute a person a purduiser m good faith, is to be 
determmed by the law of the place under which 
the dehvery is completed.*! It is necessary in or¬ 
der to be a bona fide purchaser that the interest 
acquired be a legal title,** and the good-faith ac¬ 
quisition of a merdy eqmtable title or interest does 
not suffice for this purpose.** One cannot become 
a purchaser without notice of chattds whidi his 


vendor does not possess at the time of the pur¬ 
chase *® 

Good fasth. One of the established requisites to 
enable one to qualify as a bona fide purchaser is 
that he shall be a purchaser in good faith** or an 
honest purchaser.** There is bat htde authority, 
and that not in entire harmony, on die question 
whether any distmction is to be made between good 
faith and ^e absence of notice; thus it has been 
said that ’good faith” is synonymous with "lack 
of notice,*’*" and that a good-&th purchaser is 
a purdiaser for a valuable consideration without 
notice,** while, on the other hand, the statement 
has been made that a bona fide purdiaser must be a 
purchaser m absolute good faith, and for value, 
and if his title is tainted with any fraud the court 
will not be particular to inquire into its generic 
character, it being enough that he is not an honest 
purchaser ** In application, however, the language 
dedanng the identify of the two has been used m 
deading only that one who purdxased with notice, 
although without actual bad faith, was not with¬ 
in the protection of a statute applyu^ to purdutsers 
m good faith.*® Where there was no notice of the 
rights of others m the prop e rty, the actual bad 


116—Ava Hsrdwire 06 v Ghrlaten- 
mh. app, las &W2a si 
Keb—SnydQr v liincolii. 46 KWIS 
749, 16S Kab 611. 

KT—Cohen v. 11. Eelaer, Ine^ 185 N 
TS 488, 146 AppDlY 177 
out—CoxnmereUa Credit CO. v. States 
16 Pld 879, 160 OkL 201. 

65 aj p 601 note 98 

*^na fide pnrchaeer” as applied to 
persons in partleolar situations or 
in oonneotlon with spedfle transac¬ 
tions see Bona Bide Pnrohaser 11 
aJ.S p 888 

Baade purchaaing drafta^ with at- 
taohed UUs of lading for cotton, 
from company, to whidh compress re- 
oeipts had been delivered by its un¬ 
paid vendor, waa held innocent pur¬ 
chaser for value.—Parma v. First 
Nat. Bank, Tez.CivJipp., 87 SWld 
17A reversed on other grounds. Com 
App., 68 S.W Id 691. 

16» Neb—Snsrder v Ijlnooln, 46 N. 
W Id 749, 168 Neb 611. 

17. Mich.—Rossman v Ward. 178 N 
W. 41, 110 Mloh. 416. 

66 CJ p 601 note 1. 

Bt a t a tosy provlnlona xelatinf to bona 
fide purdhaaers of negotiable paper 
inapplloabls 

Ga.—Berger v Noble, 67 SJAld 84A 
81 GaApp 8A 

18. Ga.r—Tates v jronea* 78 8JD. 867, 
187 Oa. 460. 

66 C J. p 801 note 6. 

*a>eUvery is not essential to the 
completion of a sale as between the 


parties thereto To affect innocent | 
third peFsons acQUlring rights euoad 
the property through the owner, de¬ 
livery is indlspensabla**—Rodgers v 
A. & B. Pipe ft Supply Co., LeuApp., 
162 So. 446 

18. Mont.—Rasmussen v. O. BL Xise 
ft Co, 66 Pld 119, 104 Mont. 278 
66 CJr p 601 note 6 
8QL Ma—McClure v Tipton School 
Diet., 66 MdJ^m 8A 

65 a J p 661 note 7 

5KL Ala.—Albeny Warehouse Ca v 
Flak Cotton Co, 76 So 988, 16 Ala. 
App 256, oertiozari denied 77 So 
999, 201 Ala. 696. 

66 CJ p 602 note 8 

as. Tt—Zabarsky v Flemings, IS A. 
2d 663, 118 Vt 200—Island Pond 
Nat Bank v. Laerolz, 168 A. 684, 
104 Tt 282 
55 CJ P 602 nets 9 
sransfers ersatiag debtar-CMdltoc 
latfondhip 

B'lnaace company to whidh aotomo- 
hUe dealers dsUvered hills of sale of 
automobiles msrksd **pald'* by manu¬ 
facturer from whidh dealer purchas¬ 
ed automoblleg, and oonditionBl sales 
agreements piovldlng that automo- 
bUea should remain In dsaler’s pos¬ 
session at his aslsB room for sale in 
regular course of trade was held 
not bona fide purdhaser of automo¬ 
biles so as to be protected against 
of manufacturer who rescind¬ 
ed hla contract with dealer for eale 
of automobiles on nonpayment of 
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dealer's chedks given In payment of 
automobiles, since delivery of bms 
of sale and conditional aales agree¬ 
ments oonstitnted mere paper trans- 
fere of title creating debtor-creditor 
relationahlp, and not bona fide ealea. 
—Federal Bldg; Co. v. Ford Motor Co, 
199 NJSL 168, 101 IndJkpp 286. 

88. Vt.—Zahareky v. Blonlngi; 22 
A.2d 662. 112 TL 200—Island PobA 
Nat Bank v. lAcrob^ 168 A. 684, 
104 Yt 28A 
66 CJ. p 602 note 10 

84. NT—Chssnov v Marians Hold- 
\ tog Co, 244 NT.S 466, 127 Misc. 

I 882. 

I 66 C J p 602 note U 

85. Old—Commercial Credit Co v. 
State, 16 P 2d 879, 160 OkL 201. 

56 C J. p 602 note 12 

86. NT—Pringle v PhilUps; 7 NT. 
Super 167 

28 CJ. p 716 note 17 

87. NJA—Hnnt v Gragg. 145 P 186, 
19 NJC. 460 

28 CJ. p 716 note 18 

aa Al&r-Dndley v Abner, 62 Ala. 
572. 

28 CJ. p 718 notea 18-21. 

aa Conn.—Lynch v. Beedher, 28 
Conn. 490 

NT—Moyer v. Bloomlngdaleb 66 N 
Ta 991, 88 AppDlv 228. 

aa N M—Hunt V Gzagg, 146 P. 186, 
19 NJL 460. 
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faith of the purchaser has been treated as not being 
fatal to his status as a bona fide pxirchaser,*^ where 
the fraud consisted of nusr^resentations to the 
sdler to induce Ihe sale,^^ but the possibility has 
been expressly recognized that if there was collu¬ 
sion between seller and purdiaser to defraud others 
a contrary result might be reached and, on 
die other hand, actual bad faith has been treated 
as preventmg one^s becoming a bona fide purchaser 
even m the absence of notice^^ where the bad faith, 
dedared to prevent one’s occupying the status of 
a bona fide purchaser, consisted of umting with 
the vendor in a fraudulent scheme to evade the 
rights of third persons.^^ Regardless of the ques¬ 
tion as to whether the absence of nobce is con¬ 
clusive on the existence of good faith, the exist¬ 
ence of notice is treated as conclusive of the ab¬ 
sence of good &ith.<< 

Whether one has bought the property of another 
in good faith depends on a variety of curcum- 
stanoes.*^ The fact that the purdiaser of a stock 
of goods does not know exactly what goods are in 
the stock does not affect his standing as a bona 
fide purdhaser.^* Failure on the part of a pur¬ 
diaser to read over the bill of sale, prepared by 
his attorney m whom he has confidence does not 
show absence of good faith on his part;** nor can 
other trausachons, not connected with the sale 
between the seller and purchaser, be considered 
m determming the latter’s good faith.^<> Unless 
the purdiaser received the property under arcum- 
stances such as would charge him with notice even 
neghgenoe will not affect his standing as a bona 
fide purchaser.^! A gross disproportion between 
value and pnce paid may be a arcumstance to be 
considered m determming the good faith of the 
purchaser.^^ A transaction amountmg to but a 
diam and pretended sale for the purpose of aiding 
the purported vendor to depnve others of their 
nghts in goods is not sudi a transfer as renders the 


purdiaser a bona fide purdiaser entitled to pro¬ 
tection.*® 

A su^imon that one’s vendor mtends m the fu¬ 
ture to perpetrate a fraud on a third person, rela¬ 
tive to the goods sold, does not prevent the trans¬ 
action from being a good-faith purchase.** 

Rescission of sale If the sale, under which one 
has become entitled to protection as a bona fide 
purchaser, is actually and effectively rescmded, that 
defense is destroyed,*® but if there is only an execu¬ 
tory agreement to rescind the purdiaser is sbll 
accorded protection *® 

§ 289. -Notice 

a. Operation and effect 
b Suffiaency m general 

c. Facts putting purdiaser on inquiry in 

general 

d. Filing, recording, and registration 

e. Judicial records and proceedmgs 

f. Particular facts as indicating or con¬ 

stituting notice 
g Definiteness 
h. Time of notice 
1 . Effect of diligent mquiry 

a^ Operaliou and Effect 

In order to constitute one a bona fide purchaser and 
entitle him to the protection given to one occupying such 
a position, he must have bought without knowledge or 
notice of faots material to the title, and If he has not 
done so he Is not entitled to that protection. 

In order to constitute one a bona fide purdiaser 
and entitle him to the protection given to (me oc¬ 
cupying sudi a position, he must have bought with¬ 
out knowledge or notice of facts material to the 
title,*^ and if there is no evidence of any fact or 
circumstances known to him or of which he should 
have taken notice whidi could have suggested or in¬ 
dicated to him a defect m the title of his seller at 


Slm Ala.—Dudley v. Abner, 5 S Ala. 
572 

aa. Jdau —Dudley v Abner, supra. 

88 . Ala. 1 —Dudley v Abner, supra. 

65 aJT. p SOS note 21. 

84. Oonn.—liyneb v Beecher, 28 
Conn 480 

KY—Moyer v Bloomingdale, 66 K.T 
& 921. S 8 AppJMv. 227 

85 . 0(nuL—liynoh v. Beecher, 28 
Oonn. 490 

MT—Moyer v Bloomingdale, 56 N. 
YS 091. 88 AppDlv. 227. 

55 CJ* p 602 note 28. 

88 . Ala^—MexweU v Brow n Shoe 
Co., 21 So 1009, 114 Ala. 204 

56 GLJ. p 60S note 24. 


87. MbuL—King Cattle Co v. Jo¬ 
seph. 198 KW 798, 199 MW 4S7. 
168 Minn. 481. 

88 . NY—FarweU v Prescott, 11 N 
Y.S 888 , 58 Hun 805 

55 GU p 60S note 89. 

8 ^ lowa^—Morton v ZiUmpkln, 49 M 
W 1016, 88 Iowa SS5. 

40m Iowa.—Morton v liumpktn* an- 
pra. 

41. NY—Rose V Deud, 86 NTS 
2d 497, 194 Mlac. S46 

48. SD—Tripp ▼ Mid-West tar 
Co. 256 NW 805, 82 8 D 802 

48. T7S—Carnahan v. Bailey, CCi 
Ohio* 28 V 519 I 
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NT—^Blether v XYaelove, 2 N.YSt 
424 

44. NT—Ohio, etc., R. Go ▼. KSa- 
eon, 27 NT. 218—Stafford v. Webb. 
Lelor 218 

65 OJ p 808 note 88 . 

45. NY-Denedlet v. Wmiame. 48 
Hon 128,15 NT.St. 877. 

4a NY—Denedlot v. Wmiama su¬ 
pra- 

47. Cal—Barthehneea v. Cavalier, 28 
P2d 484, 2 Cal App 2d 477. 

Idaho —Ooxpus juris sited In Gordon 
V Doer, 45 P.2d 148, 162; 57 
289. 

Iowa.—Mellon v. neeb, if N.WSd 
694, 241 Iowa 1. 

66 GU. p 604 note Sa 



77 C J.a 


SALES 


§ 289 


the time of the sale the buyer is an ixmocent pur¬ 
chaser^^ On the other hand, if it appears that 
he has not bought without knowledge or notice of 
facts material to the title, he is not entitled to pro¬ 
tection as a bona fide purchaser.^^ Under such cir¬ 
cumstances he acqmres no better title than that of 
his seller,s<^ and takes subject to subsisting rights 
of others m the property The fact tiiat a pur¬ 
chaser with notice from a buyer imder a fraudu¬ 
lent sale has not participated in the original trans¬ 
action does not entitle him to protection in his ti¬ 
tle;** 

Not%C€ of mchoaie claim. No notice, however 
complete prevents one from bemg a bona fide pur¬ 
chaser where the outstanding claim of whidi no¬ 
tice existed is of another nature than an actual 
pr o p ert y interest in the subject matter of the sale.** 

b. Snfhdsiicy in Gensial 

Actual knowledge of the state of the tlUe and the 
rights of other persona In the property la sufficient to 
affdct purohaaers, but actual knowledge of such matters 
Is not required, since the existence of proper notice Is 
llkewlae aulllcient. 

Actual knowledge of the state of the title and the 
rights of other persons m the property is suffiaent 


to afiFect purchasers,*^ but actual knowledge of sudi 
matters is not required.** The existence of proper 
notice 18 likewise sufficient** According to one 
rule^ actual notice of adverse rights or claims is 
not necessary,*^ but there is no unanimity in the 
classification of knowledge and of notice^ and vary¬ 
ing defimtions in this respect have been employed,** 
and there is authority to the effect that notice to be 
suffiaent for this purpose must be actual notice** 
in the absence of a statutory provision for con¬ 
structive notice.** 

a Facts Pnttiog Fuichaser on Inquixy in Gen¬ 
eral 

Faotc and dreumatanoct auffic l ant to axelta suaplcton 
and load to Inquiry arc rcgardad as affording sffaotlva 
notice; within tha meaning of the mlaa regarding bona 
fide purchasers, to thoaa having knowledgo or, accord¬ 
ing to aomo aiithorltiaa, notloa of them; and what makas 
Inquiry a duty Is such a vlalble atato of things at is In- 
eonalatont with a porfbot right In him who proposes to 
soil. 

Facts and drcumstances sufficient to exdte sus- 
piaon and lead to inquiry are regarded as affording 
effective notice, wit^ the meaning of the rules 
regarding bona fide purchasers,*^ to those having 
knowledge of such facts,** or even, according to 


48. Keb—SnyOor v lilnodln, 45 N 
WSd 749, 15S Kob 511. 

40. U&r—3Nrow Jersey Zinc Co v 
Slngmaater, 1>CLN.Y, 4 FSupp 
967, modiflod on other gronnda, C 
CJU 71 FSd 177, oortloraTl denied 
Slnsmauter v XTew Jersey ISlnc 
Go., 66 set 105, 198 Ua 691. 79 
liDd. 686 

Arts.—Simpson v Shaw. 816 P Id 657, 
71 Arts. 198 

Idalio . O oup m i yurts cited la Gordon 
V lioer. 66 (P.ld 146, 161. 67 Idaho 
169. 

Ey—JDndley v Ijovlns, 110 awid 
976. 610 Ky 491. 

La.—C V. Hm 4k Ob V Interstate 
Sneotrlo Go of Shreveport App.. 
196 So 696 

Tex^—Gregory v. Lelxd. dvApp.. 112 
aw Id 198 
66 C J p 604 note 40. 

Tsklag traasfer vUihoat dsUvszy 
A person Is not an Innocent pnr^ 
chaser who a transfer without 

delivery from one who to his knowl- 
edsre has theretofore sbld and deliv¬ 
ered the proper ty to another —3>owd 
V Roasell. 146 P. 196, 76 CaLApp 
268 

00m CaL^WendUng Xeimber Co. v 
Glenwood Lumber Oo, 96 P. 1029. 
161 Cal 411. 

55CJ. p 604 note 4L 
Title and rights of buyer in general 
see supra 6i 179-181. 

OXm 17 J—Bemhelmer v Yerdon. 49 
A. 761. 61 17.JJBkL lU. 

66 CUT. P 604 note 41. 


82. Ala.—Traywick v. Eeeblt 8 So 
676, 96 Ala 498 

88. Pa—Pennsylvania B. Oo v 
Hughea 69 Pa 531 

wyo—Bunee v. McMahon, 41 P. H. 

6 wya 14. 

66 cur. p 606 note 44. 

84. Aria—Simpaon v. Shaw. 826 P 
Id 667. 71 Aria 296 
Taa—Shirley-Self Motor Co v. Gen¬ 
oa CivJkpp., 166 8.W.2d 156 
Wash.—'Tniitney-inisworth Ca v. An¬ 
derson Mercantile Co., 294 P. 648. 
160 Wash. 108 
66 C J. p 606 note 46 
SlMwledge cC dSupnto as to ewnev- 

One who purcihasea a car from a 
wife living apart from her husband, 
who knows of the existence of a dis¬ 
pute between the wife and hus ba nd 
as to its ownership, and to whomi 
the husband has recently refused to 
sell It, la not a bona fide purchaser 
as asainst the husband's of 

tltla—Satbold v. Welrti, 186 KJB. 166, 
78 IndApp. 168 

88. Ala^—Cleveland Woolen MiUs v 
Slbeit. 1 So. 771, 61 Ala. 140. 

65 CJ P 606 note 47. 

SOL MM.—Dunne v. Petterman, 197 
P.8d 616. 62 NM. 284. 

55 aJ P 606 note 46. 

87. Ala.!—Cleveland Woolen Mills v 
Slbert 1 So. 778. 61 Ala. 140. 

55 CLT p •606 note 49. 
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88. Ala.—Clevelsad Woolen Mills v. 
Slbert, anprs. 

66 GLJ p 606 note 61. 

89. Ga.—Fleming v Townaend, 6 
Gs. 101 60 AmJD. 118. 

66 OJ. p 605 note 51. 

60L Mer-Oadwallader v. aifton B. 
Shaw, me., 141 A. 660. 117 Me. 172. 

65 CJ. p 606 note 68. 

eL Oal—Oocpns gnrts cUsd In 
Barthelmess v. Oavslier, 68 P.ld 
484, 490, 2 OsLAppAd 477. 

By—Xhidley v Lovlna; 110 SLW.ld 
976, 810 Ky 491. 

La.—C V Hill ft Go ▼. Interstate 
B3eetrlo Co. of Shreveport, App.. 
196 So. 896. 

Mo—Coepos JUrts ectsd In Moore v. 
John J. Dowling Beelty Cou. App, 
186 aWld 619. 616 
KJML—Sheperd v. Yen Doron, 69 P. 
Id 616. 40 NAL 689. 

66 CLJ. p 606 noU 64. 

previoas boyex*s lebsls on cans 
Title having paaaed to buyer of 
tomatoes, third person, seeing buyeria 
labels on cans; yet purebssing toma¬ 
toes firem canning company, acquired 
no title as sgslnst buyer—Craig 
Bibkersge Oo. v. Joseph A. Goddard 
Go.. 176 MJB. 19, 91 IndApp. 284. 

68. Mo—Oocpns Jorts cUad ta 
Moore v Jbha J. Dowling Realty 
Co.. App, 166 SWld 619, 688. 

65 CA. p 606 note 65. 



§289 


SALES 


77 aj.s. 


other statements^ notice of them;*^ there is, how¬ 
ever, aixthority indicating that knowledge of such 
facts and circumstances is required.^^ It has been 
said that if the arcumstances surrounding the 
transaction were sudi as to put a prudent and cau¬ 
tious! man on inquiry that would be suffiaent,^^ 
but, on the other hand, there is authonty holding 
that the mere existence of facts calculated to put 
a reasonable man on notice is not sufficient in the 
absence of a duty to inquire,^^ and that such facts 
do not affect the rights of a person totally uncon- 
saous of their existence Such facts are still 
evidence, however, to be weighed as tending to 
show notice to the purchaser and when it is 
manifest that just ground of suspicion mcisted it 
may be assumed that the suspicion ms felt by the 
purchaser, and that he diose not to inquire because 
he resolved not to know^^ The proof, although 
inferaUe from arcumstances, must be sudi as to 
affect the consaence of the purchaser,and must 
be so strong and dear as to fix on him the im¬ 
putation of mala fides.^ 

What makes mquiiy a duty is sudi a visible state 
of things as is mconsistent with a perfect right in 
him who proposes to sdl;^^ the duty exists where 
the facts of which he is or should be aware are 
calculated to awaken suspiaon.^^ Under such cir¬ 
cumstances, a failure to make inquiry may be re¬ 
garded as an intentional avoidance of the truth 
nhich It would have disdosed,^^ and where one 
must, from all the arcumstances of the case, have 


grave suspicions of the truth, and will not ask 
a question because (he prefers to have no exact and 
positive knowledge, it is as though he did know^S 
One affected by facts and arcumstances of the land 
m question is chargeable thereby with notice of 
all such facts as he would have learned by rea¬ 
sonable inqmry,'^^ and of such facts only It 
IS not essential, where a purchaser is m possession 
of such facts and circumstances, that his suspiaon 
should thereby be aroused ,^9 if he is put on su^i- 
aon, his daim to be a bona fide purchaser is re¬ 
garded as all the more untenable Suspicion with- 
m the meaning of this doctrine is not the eqmva- 
lent of behef,^^ and a purchaser may be charged, 
by &cts and arcumstances suffiaent to arouse sus¬ 
piaon, with notice of facts in whose existence he 
does not fully beheve.^^ One m possession of sudi 
facts IS presumed to have inquired, and ascertained 
the truth,or to have been guilty, m failing to 
mquire, of a degree of negligence equally fatal to 
his claim to be considered a bona fide purchaser 
This presumption is rdbutted by |M*oof of failure 
to discover the pnor nght, notwithstanding the ex¬ 
ercise of proper dihgence:^^ 

d. Filing, BeoonUng and Begiafention 

An aneumbranoe or document of title duly and aufll- 
elently placed on record In a proper ofllee oonatitutea aueh 
notice to a subaeiiuant purehaaer at will prevent hit 
occupying the poeKlon of a bona fldo purchaser 

An encumbrance or document of title duly and 
suffiaently placed on record m a proper office has 


68a Eau—Ijyiui ▼ Ijafltteb JLpput 1T7 
So 8S 

55 C J p 606 note 66 

64. Ky—Dudley v Zjovlna, SSO SW 
2d 978, 810 Ky 491 

55 CJ p 806 note 67 

68. HI —Seehler Carriage Oo. v 
Lame. 71 Ill.App S80. 

Minn —King Cattle Co ▼ Joseph, 198 
XW 788, 199 NW 487, 168 Ulnn 
481. 

66 GLJ p 608 note 6a 

6a AJa.—Cleveland Woolen lOlls v 
Slberl; 1 So 77a 81 Ala. 14a 146 

55 CLJ p 606 note 60 

67. Ala—Cleveland Wodlen icnia v 
Sibert, supra 

66 GLJ. p 606 note 61. 

6a WH.—Patten v. Iffoore. S8 NH. 
S88 

ea KT—Pringle v. Pbmipa 7 KT 
Super. 167 

Va ▼a^Arhuckle v. Gatea SO Sn 
4sa 95 Ya soa 

71. ^^X>ndley v. Liovlna 880 aw 
Sd t7a 810 Ky 491. 

66 OJL p SOS note 66. 

Ta CaL O o ap ug guelg olM la 


Barthelinesa v Cavalier, 88 fP8d 
484, 490, S CaLAppSd 477 
Mina—Northern Trust Co v Consol¬ 
idated SSL Oo, 171 NW 266, 148 
Mina 188, 4 AXbB. 610 
7a Ala—Btirle v. Ward, 1 Bo 468, 81 
Ala 120 

Cal—Gorpaa Juris eftfeed la Barthel¬ 
inesa V Cavalier, 88 P2d 484, 490, 
8 CaLApp 2d 477. 

74. Mixm.—King Cattle Oo v Jo¬ 
seph. 198 NW 798, 199 K.W 487, 
158 Mina 481. 

7U. Wna—King Cattle Ca v, Jo¬ 
seph, supra 
68 GLJ p 607 note 69. 

7a NM—Dunne v Pettsrmaa 197 
P2d 618, 68NAC. 884. 

55CJ p 607 note 70 
Xaformaiioa oif oonateral fsotsi 
aufllclent to put him on Inaulry, 
which if pursued would lead to the 
truth. Is regarded as sufficient to 
charge hJxn with notice cf the ulti¬ 
mate fact 

Ala—Clevelend Woolen Mills r fil¬ 
bert 1 8a 778. 81 Ala 140 
CeL—Cospos Jons cifced la Barthel- 
meas v Cavalier, S8 P.Sd 48t 490. 
S CaLApp Sd 477. 
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77. Mina—Cochran v. Stewart SI 
Mina 486 

66 CJ p 607 note 7L 

78, Ala—Maxwdll v Brown Shoe 
Oa, 21 So 1009, 114 Ala 804. 

Okl—Mott V. Nelsoa 880 P 617, 96 
OU. 117 

66 CJ p 607 noU 78. 

78l Mloh.—Pinkerton Broa Ca v 
Bromley, 77 NW. 807, US Mich. 
8 

NO—Simpson v. BGoustoa 66 KC 
487 

80. Ala—Made v. Ward, 1 Sa 468, 
81 Ala 180 

Ind—Kuhns v. Gatea 88 Ihd. 68 

81. Ala—Kyie V. Ward, 1 So 468, 
81 Ala ISO 

Fa—Decan v. Shipper, 88 Pa 889, 
78 AxaD 884. 

66 CJ p 607noU76 

88. lA.—Slants V Fink. 68 So 181, 
186 La 1018, 88 LBJUNS., 6SS. 

65 C J. p 607 note 76 

88. K EL^-Johnson v. Willey, 46 K 
EL 76 

66 CJ D 607 note 77. 

84. KT—Reed V. Chmnoa 60 K.T 
846. 
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been said to be notice to all the world,and con- ] 
sUtutes sudi notice to a subsequent purchaser as 
will prevent his occupying the position of a bona | 
fide purchaser*® The notice thus denved is con¬ 
structive notice,*^ which is equally as effective in 
this connection as actual notice** Wlien an in¬ 
strument has been properly and suffiaently placed on 
record, it is umnatenal that there is no change of 
possession,** although there is authority to the 
contrary with respect to registratiCHi of voluntary 
transfers of property retamed m the donor’s pos¬ 
session and dealt with and sold by him as his own.*® 
The fact that there are no facts apparent snffioent 
to put persons on notice of an existing encum¬ 
brance IS likewise immaterial where the instrument 
is properly recorded.*^ 

Registration of automobiles in the manner pro¬ 
vided statute does not constitute constructive 
notice of the existence of fzcts therein disdosed 
so as to prevent buyers from becoming bona fide 
purchasers,** but the failure to r^pister them is 
such a suspicious arcumstance in itsdf as diould 
put a purchaser on mquuy as to defects m ffie 
title offered him.** 

Pacts of which record is notice. The notice with 
which a record diarges a subsequent purchaser is 
notice of the existence of the instrument recorded,*® 
and when the instrument is suffiaent to inform 
the buyer of the nature of the title, or of facts put¬ 
ting him on mquuy with respect thereto, the rec¬ 
ord affects a purdiaser with notice of such mat¬ 
ters,*® but recordmg or r^;istration of an in¬ 
strument does not charge a subsequent purdiaser 
with notice of limitations on the rights of the sdl- 
er not mdicated therein, and discoverable only 


investigation outside of the record,*® or that prop¬ 
erty of the seller cot descnbed m an encumbrance 
as recorded was actually embraced in the terms of 
the encumbrance.*^ 

Instruments not entitled or reqmred to be re¬ 
corded. The fact that an mstrument is recorded 
does not operate as constructive notice to a subse¬ 
quent purdiaser, if it is of a kind the registration 
of whidi IS not reqmred by law with the imposition 
of certain consequences on a failure to register,** 
and Has is true although its registration may be 
authorized or permitted.** The record of an in- 
stmmeat not reqmred to be recorded does not con¬ 
stitute notice by reason of the fact that subsequent¬ 
ly a statute is passed requiring registry of future 
instruments of the same diaracter, but not extend¬ 
ing by Its terms to existing records.^ 

Law of foreign state requiring the r^stration 
of the instrument in question must be proved by a 
person daiming that it constitutes notice when m 
another junsdiction, where a paxty claims rights 
as a bona fide purdiaser under a sale m the state 
where the record was made.* 

InodUd or incomplete recording. Unless an in¬ 
strument is record^ as directed by law, the r^- 
istration thereof can import notice to no one* 
Henc^ the fact tiiat an instrument defective by rea¬ 
son of improper execution and acknowledgment is 
on record® or tiiat an instrument is recorded with 
an official designated to ke^ certain records but 
not a record of instruments of the diaracter of 
that involved® does not prevent persons bitying the 
property from occupying the position of bona fide 
purchasers. Where an instrument is seasonally 


SB Wa—WhltelnirstT Qamtt, 144 
SB. 886. 196 NC. 164. 

65 C J p 607 note 79 

88. Ala.—Owlnas Lumber Go. v. 
Befoxm Feed. etc.. Co, 76 So. 978, 
200 Ala. 616 

66 C J p 607 note 80. 

Clnestloa of ayotloe to snliseaiicBt 
pueduuMv hold Inmatedal where pri¬ 
or deed had been duly acknowledsed 
and recorded.—McNeill v Arnold, 28 
Ark. 477 

87. NC—Whitehurst V Ckoretti 144 
SSL 886, 196 NC 164 

66 C J. p 608 note 82 

88. Ala.—J S Carroll MercantUe Oa 
V Folmar, 70 So 986, 14 AlaJkpp. 
878. 

Tenn.—Parker v Ball, 2 Head 64L 
86 C J p 608 note 88 


Mi Ga.—Flemlna v. Townaend. 6 Oa. 

108, 60 AntLD 818 
66 GLJ. p 608 note 81. 

9L Or—Immel v. Albany Iron 
Work!, 271 (P. 63. 127 Or. 118. 

56 C J. p 608 note 86. 

88. Me—Cadwallader v Clifton R. 

Shaw, me.. 142 A. 680, 187 Ma 173 
lileenae and registration of motor va- 
hlOles generally see Motor Tahldes 
ii 68-145 


87. Mo.—Bauer v Weber ImpiL CO, 
129 SW 69. 148 MoJlpii. S62. 

66 GJr p 608 note 9L 
sa Me—Cadwallader v Clifton R 
Shaw, me., 142 A. 580. 682, 127 Me 
172 

66 C J p 608 note 02. 

89l Ga.—WllUama v. XiOgan, 22 Ga. 

166—Papot V. Glbaon, 7 Ga. 580. 

1. Ga.—Williams v Logan, 82 Gcu 
165—Papot ▼. Glbaon, 7 Ga 680. 


98. Neb— WellldbL v Sandlovlch, 196 
NW 817. Ill Neb 818 

aa Ala.—Owlnga Lumber CO. r. Re¬ 
form B^ed, etOL, Go., 76 So» 978, 
200 Ala 616 
66 GLJ. P 608 note 88. 


a Ala—Tatum v. Young, 1 Port. 
298. 

66 GLJ p 609 note 95 

a Me—Tardlfl v. M-A-C Flea of 
Na 67 A.2d 887 
65 aJ P 609 note 96. 


sa Ark.—Morton v. WUltemaon. 81 
SW. 886, 72 Ark. 89a 
66 GLJ. p 608 note Sk 


a Me—Tardlfl T. M-A-C Plan of Ne, 
supra 

66 GLJ P 609 note 97. 


ga Na— Whitehurst v Garrett, 144 
SB 8S6, 196 Na 154. 

56 CJ p 608 note 84. 


9a Neb—Glllllaa v. Kendall, 48 N 
W. 281. 26 Neb 82, 18 AulSR. 766 
65 OJ. p 608 note 90 
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5. WIm.—Wlac t ThompMii. 47 K 
W. 606. 78 Wi. 666. 

55 C J P 609 note 68. 
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lodged 171111 the recordii^^ officer, btxt he fails to 
perfect its r^stration, a purchaser of the prop¬ 
erly subsequent to the filing of the instrument does 
not have constructive notice of it,^ but there is 
also authority to the effect that it is operatiic as 
notice on proper filing,^ at least if the receipt of 
the instrument for record has been noted by the of¬ 
ficer s Where an instrument as filed is erroneous¬ 
ly copied m recording it, it operates as construc¬ 
tive notice to purchasers only of what is recorded,^ 
and not to the extent of the instrument as filed.^0 

Plfice of record. There is authonty that the rec¬ 
ord of an instrument in one state does not import 
notice to a purchaser resident in another state to 
which the property has subsequently been re- 
moved.^^ Similarly, an instrument conveying per¬ 
sonal property, properly recorded in the county 
where the law required the record to be kept, has 
been regarded as not amounting to notice to a sub¬ 
sequent purchaser m another county to which the 
sdler of the property removed, and m which the 
instrument is not recorded,^^ but the ocmtrary con¬ 
clusion has also been reached.^^ 

Effect of record to which seller is not party. 
The record of a deed or mortgage conveys notice 
only to those who subsequently acquire an interest 
or nght m the property tinder the grantor or mort¬ 
gagor of record.1^ Hence a purchaser from a cor¬ 
poration IS not chargeable with notice of a mortgage 
executed and recorded by an officer of the corpora¬ 
tion personally as mortgagor,^^ and when an m- 
dividual, domg business under a corporate name, ex¬ 
ecutes and records a mortgage on assets of the 
busmess in the corporate name, a subsequent pur¬ 
chaser from him personally is not thereby deemed 
to have constructive notice of the mortgage,al¬ 
though if he has knowledge of the fact that his sell¬ 
er did busmess under the corporate name, or of 
facts suffioent to put a prudent man on inqmiy 
to discover such practice, the contrary is true^^ 


In like manner, where goods are mortgaged under 
an assumed name, and subsequently sold by the 
mor^gor, under his true name, the record of the 
mor^ge has been held to constitute no notice to 
the purchaser but where the mortgage was a 
purchase-money mortgage the opposite conclusion 
has been readied.^^ 

e. Judicial Becords and Proceedmga 

Except as modified or restricted by statute, the rec¬ 
ords of all courts within a Jurisdiction are notice to pur- 
chaeere, and no one le a bona fide purchaaer where the 
state of the title appears on such records 

Except as modified or restricted by statute, the 
records of all courts within a jurisdiction are no¬ 
tice to purchasers,^^ and no one is a bona fide pur¬ 
chaser where the state of the title appears on the 
court records,^^ but the records of foreign courts 
do not operate as notice in this manner A pur¬ 
chaser IS charged with notice of the facts which 
might be disdosed by inquiry based on the fact 
that an attachment has been levied on the goods 
sold.^^ A purchaser of property m possession of 
a dienff by virtue of irregular attachment proceed¬ 
ings IS bound to know that amendments may be 
made on whidi the proceedings may be sustamed, 
and hence cannot succeed m his daim to the prop¬ 
erty on the theory that he was an umocent pur- 
ch^er** 

f• Parbcnlar Facts as Indicatfng or Oonstltnt- 
ing Notice 

(1) Adherence to, or departure from, or¬ 

dinary course of busmess 

(2) Possession 

(3) Documents of title 

(4) Adequacy of pnce 

(5) Reputation of sdler 

(6) Matters m connection with land¬ 

lord’s hen and other hens 


e. 6C—Bambera v. HSnlBoii. 71 S 
s. 1086, 88 aa 464, AmuCas 1918B 
68 

65 C.J p 609 note 99. 

7 TOa—Oaflle v. MOLean, 4 N.W 
755, 48 Wla. 630 

a Tenn.~Ilowen v. Wlllcee, 1 Swan 
408 

9 Mo—Banar ▼ Weber Impl. Co, 
139 SW. 69, 148 MoJkitp. 668 

10. Mo—Bauer ▼. Weber Impl. Oow, 
eupra. 

11- La^Terdier v. Leprete, 4 lA 
41 

Mies.—Wyee v Dandrldge, 36 Mies. 
673, 73 AuLD. 149 

la Tea-JJewie v. Cartleman, 37 


f Tea 407—Davie ▼. Iioftin, 6 Tex. 
489. 

la TeniL—Parker v Bell, 3 Head 
641 

65 C J p 609 note 7. 

14i Tex.—Rbea Horta Go v. Lem- 
mermaa, C1 t.App, 384 SW 868 

la Tex.—Bbea Mortg; Go. v. Z«eni- 
merman. eupra. 

IS. HL—National caeii Regleter Co 
V Walt 168 niJkpp 168 

17, IlL—National Caeb Reslater Co 
y Walt eupra. 

la Mo—Wlndle v. dtlsene* Nat 
Bans; 216 SW. 1020, 304 MoJlpp I 
606 


19. Mo—Wlndle v. dtlxene* Nat 
Bank, eupra. 

9a SC—BUU V Woods, 80 SCBa 
19. 

St Ark.—Smltb ▼ Amle, 108 S W8d 
349. 198 Ark. 874 

66 CJ p 610 note 16 

sa Tex.—Warren v. Dldcereon, 9 
Tex. 460 

66 aJ p 610 note 16 

98. NA—Cooper v. Newman. 46 N 
H. 839 

66 cur. p 810 note 17 

94. IlL—Seaas v. Manlon, 93 IlLApp 
471. 
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(7) Personal or business relations 

(8) Actual notice or knowledge of unre¬ 

corded instrument 

(1) Adherence to, or Departure from, Ordi¬ 
nary Course of Busmess 

A wide departure from the ordinary course of mer¬ 
cantile transactions Is a circumstance from which notice 
may properly be Inferable. 

A wide departure from the ordinary course of 
mercantile transacbons is a circumstance from 
which notice may properly be inferable 25 For this 
purpose, however, one who advances money to an¬ 
other to be applied on the purdiase price of property 
under an agreement that when that property is 
put in fimshed condition it shall be sold to the 
creditor on the payment of an additional amount, 
the advance to be credited on the pnce, does not 
buy out of the usual course of trade ,25 nor does 
the giving of notes for a round sum, to be later ad¬ 
justed and which is actually adjusted on the basis 
of what the property is actually worth, show a pur¬ 
chase outside the ordinary course of business 27 A 
statement by a used car dealer, in whose hands a 
car has been placed for the purpose of findmg a 
purchaser, that the owner would have to sign the 
statement of transfer on the reverse of the certifi¬ 
cate of registration, as reqmred by statute does not 
charge the purchaser wi^ notice that the dealer 
had no authority to make a 5ale.25 

Sale at an unusual hour of the day is not m it¬ 
self sufikient to constitute notice where it appears 
that such hour was the one which was most conven¬ 
ient for the parties to the sale 25 

Previous course of dealing. The fact that the 


parties to the sa'e have engaged in similar transac¬ 
tions, none of which have ever been questioned, for 
a co*‘5.cerable tune uefore, is relei'ant to a showung 
of absence of ronoe.^® 

Mode of dealing as indication of sellefs capacity 
Wlien one, w*ho has dealt with a purchaser some- 
I umes as broker and sometimes as merchant, sells 
goods m the manner m whidi brokers ordmanly 
I'^ake sa"es, it is sufficient to charge the purchaser 
kno\.ledge that the seller is deal ng in that 
capaa^% although he puiports to be selurg as own- 
^ er®! 

(2) Possession 

f 

I Posseuion It tuffielent notice to a purohaeer to put 
him on Inquiry aa to the righta of one in poaaeaalon, and 
one who buys goods which are not In possession of the 
asller at the time of tala Is undo* a duty to Inquire, but 
it has been held that It Is not required of the purchaser 
to go behind the indie um of the •eller's posaessicn to 
inveatlgato the title In the absence of some fact or oli^ 
cumatance to excite auapiclon 

Possession is sufiiaent notice to a purchaser to 
put him on inquiry as to the rights of one in pos¬ 
session m the proper^%22 and one who bujs goods 
which are not in the possession of the seller at the 
time of sale is under a duty to inquire, and chargea¬ 
ble with notice of the results of an mqmry,®® which 
rule IS limited, how’ever, to such possession as is 
exclusive and unambiguous 2^ Accordmg to one 
new, it is not reqmred of the purchaser, however, 
in order that he be an innocent purchaser, that he 
go behind the mdiaum of the seller^s possession to 
investigate the title, m the absence of some fact or 
circumstance to exate su^idon and put him on in- 
qmry,25 but there is also authority holding that one 


as. liO.—FrcAtz V Fink. S2 So 181, 

125 liO. 1012, 28 IiRJL,XS, 529 
55CJ. P610not6 20 | 

mcqmut for dheok pogmUc to otraa- 
uee 

Request by edller tkat ohe^ for 
commodity purdiased be made pay¬ 
able to a stranger to traaeaetion put 
buyers on notice of the possibility of 
double pajrment—Peterson A Co v 
Kovinger, 214 P2d 272, 121 Cdlo 171. 

Pnrdbassr of wrecked antomoblle 

In action to recover automobile 
from defendant who bad bought it 
from seller who had wrecked It In 
aa accident after obtaining possea- 
slon through telsely representing 
himself authorised to boy from plain¬ 
tiff on bdhalf of another In whose 
name title was transferred, facts 
that defendant bought from a stran¬ 
ger to defendant, and also in com¬ 
munity where transaction was con¬ 
summated, and that dreumstanoes 
under which aut o m o bile was bought 


were wide departure from ordinary 
oouree of mercantile transection, did 
not preclude defendant from being 
an Innocent buyer for value with¬ 
out notice.—RusseU Willlw Inc. v 
Page. 48 8E.2d 827, 218 SC 156 
88. Wls—Oconto ImdA Co v 

Wallschlaeger, 144 If.W. 979, 155 
WTis. 418. 

87. lowa^—Xorton v Immpidn, 49 N. 
TV 1015. 83 lOwa 885 

88. Cal—Carter v Rowley, 211 P 
267, 59 Cel App 486 

88. TVash.-—Goodyear Rubber Co v. 

Sbhreiber, 69 P 648, 29 TVaah. 94. 
Ssrly snocning 

Fqct that the seller of aa automo¬ 
bile appeared at the buyer’s place of 
business early In the morning has no 
slgnlflcancw standing alonw to put 
the buyer on inquiry as to the na¬ 
ture of the seller’s title—^Dudley v 
LovixiA 220 8 W 2d 978, 810 Ey 491 

sa Minm—27orthem Trust Go. v 
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Consolidated Sn CO., 171 2r.W 265, 
142 311nn 182, 4 A-LuR. 510 
SI. XT—Bassett v Lederer, 1 Hon 
274, 3 Thomps. St C 671. 

88. Mias—^Buck V Faina. 50 Miss 
648 

83. XJ.—Hirsch v G. TV. Leather- 
bee Lumber Co, 55 A. 645, 69 X J. 
Law 509 

65 C J p 610 note 27 

84. XH.—Fatten v. Moorw 32 XH. 
882 

Tex—Lewis t. CasUeman, 27 Tex. 
407 

55 C.J p 611 note 28. 

88. Mo.—Goddard Grocer Oo v. 

Freedman, App. 127 STV2d 759 
Only r ea s o na bl e dUlgenoe seqpised 
Buyer of personal proi>erty in poa* 
session of seller la required to use 
only reasonable diligence to ascer¬ 
tain whether there are any defects 
In the title—Russell TTillSs, Ine. 
Page, 48 S R2d 827. 218 S a 156. 
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who buys property from one in possession must at 
his peril aacertam the ownership.^^ 

(3) Documents of Title 

On« who buys In dioroQard of documonta of titia dla« 
oloalng outatandlng righta and Intaraata, whloh ara tan- 
darad for hla Inapactlon befora oomplatlon of tha aala* la 
not protaotad aa a bona flda purehaaar. 

One who buys m disregard of documents of title, 
disclosing outstanding rights and interests, which 
are tendered for his inspectioa before completion 
of die sale, is not protected as a bona fide pu]> 
chaser.*^ A^en the person to whom they are avail¬ 
able is an agent of the buyer, the latter is chaiged 
with notice if it was part of such agenfs duty to 
mvestigate the papers m question,but, if it is 
no part of his duty to do so^ the fact that the in¬ 
formation was available to him will not defeat his 
right to protection as a bona fide purchaser, under 
a subsequent sale by his principaL^^ Knowledge or 
notice of provisions of an instrument in the chain 
of title IS not extended to charge a purchaser with 
notice of axQr facts not suggested fr^ the face of 
the instruments^ Where the language of an instru¬ 
ment reveals the possible existence of outstanding 
interests m the property, it is suffiaent to put the 
purchaser on inquiry, and charge him with notice 
of the facts discoverable by proper uivestigation,si 


and this is true although the claim is misdescnbed.S2 
It IS immatenal that the purchaser misunderstands 
the import of an instrument if the language is 
clear and unambiguous.S8 

Bills of lading. A purchaser of goods diipped by 
earner is bound to make inquiry as to the bills of 
lading,^^ and is affected with notice of facts as to 
the state of the title shown by such documents 

Express shipment papers. The same rule as that 
with reject to bills of lading applies to the analo¬ 
gous papers and documents in express shipments 

Delivery order. Where, under locally prevailing 
rules, grain is to be paid for when weighed and de- 
hvered, a delivery order for gram, not yet unloaded 
by the consignee, is such a document as to call for 
investigation of &e title by a purchaser and affects 
him with notice of the facts therety ascertainable.^^ 

(4) Adequacy of Pnee 

Inadequacy of price, when very great, la of Iteelf 
evidence tc a purehaeer of Infirmity In hie eeller*e title, 
and eonelderatlon Is to be given It In connection with 
other circumstances In detemilnlng whether a buyer le a 
purchaser without notice; but adequacy or Inadequacy of 
price Is not conclusive of the question. 

Inadequaqr of pnee, when very great, is of it¬ 
self evidence to a purdiaser of infirmity m his sell- 


WlMse e ell ee under oasb asle oon- 
taace aZIowiB purcliaeea to take aaA 
xelaia po ee e eel on withont payment, 
tranaferee from buyer without no¬ 
tice of caali sales contract has claim 
superior to seller's claim for pui^ 
diaas price.—<la8s County Bank v. 
Bolen, Bo jl4>P, 19S SW 74. 

86L Ter^Deahl v Thomas, Civ 
JLpp, SS4 STV 2d 298, refused no re- 
▼ersiblo error—Soigkl y Warrlek, 
GlvJkpp., 214 aWM 889 
Pnedhaasr htld under duty tc laves-1 
tigate tttU of anottoasse | 

KT—Zendman v. Harry Winston,' 
Ino., 107 27TS2d 618, 279 AppDly. 
28, rsargumsnt denied 109 NTS. 
2d 860 

87. OU—Owen T Allan, SOP 2d 277, 
169 OU 251 

65 GL J. p 611 note 20. 

88. NT—Baasett y Iiodarar, 1 Hon 
274^ 8 Thompa. & G 671. 

29. Via—ArbucUe Y Gates, 80 &B. 
496. 96 Va. 802 

66 GJ. p 611 note 81. 

40l Cal —Goldatons t. Berehants* 
loe^ eta. Go, 66 P. 776, 128 CaL 
825 

56 GJ p 611 note 82. 

Piauasat hy Oheoks 

(1) Where aUler dUlYered automo¬ 
bile to buyer for worthless cheeks, 
and buyer sold sutomobile for ysIusi- 
Us oonsiderstlon to Ihixd person 


without Botioe of seller’s title, fact 
that InYoloe from seller to buyer, 
dellYered to third person, was mark¬ 
ed *Tald by two checks” was held not 
to constitute notice that seller re¬ 
tained title to automobile until 
checks were paid, but rather indicat¬ 
ed that aellar accepted checks aa pay¬ 
ment.—Capital Automobile Go y 
Ward, 189 CUBL 718, 64 GeJlpp 878. 

(2) Pact that motor Yshlele pur- 
ohMe contract showed price to have 
been paid to sdller by check did not 
preclude subsequent purchaser from 
being aa innocent buyer for Yslue 
without notfoe^-Rueaell wnili; lUa 
Y. Paga 48 SB.2d 627, 218 3.C. 166. 
Atteretlon of porovlrion as to smimnt 
paid 

Fact that motor Ydhldle purdbasse 
contract showed aa alteration in 
amount paid by one selling automo¬ 
bile to defendant, did not preclude 
defendant from being an innocent 
purdhaeer for Yslue without notice 
where list pries of automobile was 
less than amount indicated on con¬ 
tract—Bussell Willia lha V. Page, 
supra. 

41. Alad—Spencer y Godwin, SO Ala. 

866 

65 GJ. p 6U note 82 
XAagnage 

Where dealer dellYered plUMip 
truck and bill of aale to buyer and 
aocepted in payment a cheek whidh^ 
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was later dishonored, notation on bni 
of salq, '*By dhedi^ the Commercial 
Bank of DouglaaviUe, Ga.,” and the 
words, **This is to oerUfy that this 
is a true and oorrect bm of sale. Ti¬ 
tle to pass on car or ears paid by 
check only when check has elasrod,** 
aere insufficient to put subsequent 
buyer on notice of dealer’s interest, 
particularly where subsequent busrer 
had already paid out his monsy be¬ 
fore bill of sale was delivered to him 
— BsU V. Le Croy, 64 S B.2d 468, 79 
GaApp. 678. 

48^ Blnn.—Gaertner v Western M. 

Co, 116 NW 946, 104 BIziil 497. 

66 GJ p 811 note 84. 

48, NT—BciLaehlin v. Brett, 84 
Hun 478, affirmed 12 NJD. 17, 106 N. 
T. 291. 

4k NT.—JClty Bank v. Boma, eta, 
R. Co, 44 NT. 126 
Tex—American B. Expreee Oo y 
Voelkel, Com.App, 262 SW. 486. 

4k NT—BcLachlln Y. Brett, 84 
Hun 478, affirmed 12 NJD. 17, 105 
NT 891. 

55 GJ. p 611 note 27. 

48l Tex.—American B. Bxpreaa Oo 
Y. VoOlkel, GonLApp., 262 aW. 426. 

47. Ohio—Good Y. Bender, 11 Ohio 
drCUN-S, 417. 
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er’s and consideration is to be given it, in 

connection with other circumstances, in determining 
whether a buyer is a purdiaser without notice^® 
The payment of a fair and adequate consideration, 
however, is not conclusive of the absence of no¬ 
tice,or sufficient to maintain such a purchase as 
against other mdications that the purdiaser had 
notice,^^ although proof of it has been treated as 
amounting pnma fame to a diowmg of lack of no¬ 
tice nor does the fact that the price paid is great¬ 
ly less than the value necessarily and as a matter of 
law constitute notice.^^ 

DefemUnatton of adequacy. It is not always con- 
dusive of such adequa^r of consideration as to pre¬ 
dude the possibihty of notice that the price paid is 
in fact a fair one,^^ if a diattd which is obviously 
new is offered him at a price, to his knowledge 
greatly below the list price of Hbsit make of arbdes, 
that fact IS to be considered in connection with 
other facts on the question of notice.^^ A pur- 
diase at a pnee m fact less than that paid by the 
vendor, however, is not necessanly such inadequacy 
of price as to constitute notice,^^ at least where such 
vendor buys on credit but sells for cash W 

(5) Reputation of Sdler 

Undsr osrtaln cireumttaneet, notles may arlta from 
tho gonoral ropiitatlon of tho aollor In the community 
where the facte are in accord with thoee reputed. 

Under certain circumstances, notice may anse 
from the general rotation of the sdler m the 
oommumty,^^ but its availabihty as notice has been 


limited to situations where the true facts are in 
accord with those reputed,^^ and where their char¬ 
acter IS such that they are pertinent and relevant 
on the question of the sdler*s nght in and authority 
over the property Thus the fact that one is duft- 
less, dissolute, and without credit is not notice of 
limitations on his authon^ m dealmg with prop- 
er^.®i 

(Q Matters in Connection with Landlord’s 
Lien and Other Liens 

Protection ogarnit a lien cannot be claimed by a pur¬ 
chaser if he has notice of the facts sufficient to put him 
on inquiry and disregards them 

Protection against a landlord’s hen cannot be 
claimed by a purchaser if he has notice of facts 
sufficient to put him on inquiry and disr^iards 
them;*^ and, where a purdiaser of crops has knowl¬ 
edge that ffiey were raised on the premises of a 
certain person and that his seller was the tenant 
of sudi other person, he has notice of the landlord’s 
lien on sudi crops^^ for sudi extent of time as a 
landlord’s lien is dedared to enst^^ It is immate¬ 
rial that the bcoer does not know of the tenant’s 
failure to pay the landlord,^^ and a buyer may not 
rdy on the assumption that the lien has been dis¬ 
charged or waived.^^ The mere knowledge that the 
sdler IS a renter, however, uncoupled with any 
knowledge of who his landlord is and of the fact 
that the crops sold were grown on rented premises, 
IS insuffiment to diarge the purdiaser with notioe.*^ 
The ffict that the proper^ purdiased from a tenant 
is located at the tune of sale on the leased premises 


4Bm D C—Oorpiui Juris cited ia 
Zwelj V Schwsrta MunJkpp, SI A. 
2d 857, 860 

aD—Tripp ▼. Mld-Wcst lUT. Oo, 266 
NW.806. 62 8 D 602. 

66 C J. p 612 note 40—42 CJ. p 768 
note 61. 

40. DC—Ocorpus Juris cited In 
Zwelj ▼ Shwarts, KunJIpp., 81 
A.2d 867, 860 

Tenn.—OcKpns Juris cited in Pool v 
Oeorae, 208 aW2d 66, 67, SO Trim. 

App 608 

66 OJ. p 612 note 41. 

80. K.T—Grossman v. Walters, 11 
KT.a 471, 68 Sun 608, affirmed 80 
ITB. 1161, 182 KT 694. 

81. N.Tr-Grossmaa v. Waltem eu- 
pra. 

8a DL—Hknehett v ESmbark, 2 N 
m 612, reheard 7 KJa 491, 118 
DL 121. 

8a DGL—Oooepns Juris cited m 
Zweij V Sehwarti^ Hnn.App., 81 A. 
2d 867, 860 
66 C.J. p 612 note 46. 


BlgSi tnrie.in for old car 
Fact that automobile dealer credit¬ 
ed pnrehaBer of car one thoueand 
doUare aa trade-in price on old anto- 
mobile purohaaed two srears before 
for one thoueand three hundred and 
ten dollara waa held not to put pur- 
bhaaers on inquiry ee to whether 
dealer had title to new car—Xorth- 
weatem Finance Oo v. Ruiaell, 297 
P 186.161Vreah.889. 

64b OU—SCott V. Nelaon, 820 P 617, 
96 OKL 117. 

68. Uo—Singer Go v. Hudson, 

4 MoApp 145 

OU—Hott V Hblaoii, 220 P. 617, 96 
OU. 117. 

66 OJ. p 612 note 47. 

88. Ky—Dudley ▼ Ijovina, 220 S.W. 
2d 978, 210 Hy 491—Oolllne v. Roa- 
iwiiiotw, 42 8.W. 726, 19 EyX. 1446 

87. Ry—Oollins v. Rosenhsm, su¬ 
pra. 

881. Alad—Cleveland Woolen Mills v 
Slbert, 1 So 778, 81 Ala. 149. 
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Tezd—Ziswls T. OuUeman, 27 Tax. 
407. 

66 CLT p 612 note 60 

88. Ale.—Cleveland Woolen MUle v. 
Slbert, 1 So. 772, 81 Ala. 140. 

ea AUu-develaad Woolen Mllla v. 
Slbert, Bupnu 

Conm—Plumb t Ivee, 89 Conn. 120. 
61. Oonn^Plumb v. Zvea^ supra. 

6R Ala.—Boggs T. Price;, 64 Ala. 
614. 

68. DL—Watt v. SoofleUI, 76 DL 26L 
66 GLJ. p 618 note 65 

86b Dl^Watt ▼ Scofield, supra. 
Mo—Dawson v. ColEey. 48 MolApp. 
109. 

68. HL—Watt ▼ Scofield, 76 DL 261. 
65 CUT. p 612 note 57. 

88. Mo—Dawson v. CoflCy, 48 Mb 
App. 109 

65 CU. p 618 note 68 

67. Mb—Toney v. Qoodley, 57 Mo. 
App. 236 

66 GLJ. p 613 note 69. 
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is suffiaent to pat the purchaser on notice of the 
landlord’s nght 

Laborer's lien. The fact that one is seen laboring 
for another is not suffiaent of itself to constitute no¬ 
tice to a purchaser from the employer, who is ac¬ 
tually without knowledge at the time of purchase 
that the employer is indebted in any amount to the 
laborer of a statutory lien for labor.^^ 

Lien on foal for service fee Knowledge that a 
mare has been bred to a certain horse is not notice 
of a lien reserved on the foal for the service fee, 
but not recorded or otherwise made known to the 
purdiaser.^® 

(7) Personal or Business Relations 
Personal or business relations between buyer and 
seller may be of such character as to Indicate or con¬ 
stitute notioe. 

Family relationship is a arcumstance to be con¬ 
sidered in connection with other facts on the ques¬ 
tion of notice,^ but it is not conclusive of the 
existence of notioe ,7^ likewise friendship and in¬ 
timacy between buyer and seller do not in them- 
sdves demonstrate the existence of notice 

The previous busmess dealmgs of a buyer with 
the seller, or with the subject matter of the sale, 
may be of such a diaracter as to indicate or con¬ 
stitute notice,as when it makes him aware of his 
seller’s insolvency coupled with his lack of authonly 
to deal with the goods in the manner proposed,^^ 
or of the fact that the financial condition of the 
seller at the time he obtains the subject matter of 
the sale renders it impossible that ffie seller will 
pay for the goods,^^ or where shortly before the 
sale the seller has requested a loan on the property 
under a manifestly false assertion that it is needed 
for repairs and one who assured a manufacturer 


of the solvency of a concern, knowing it to be 
heavily encumbered with debts, and later purchased 
hastily the concern’s entire stodc, mcludmg that ob- 
tamed on credit by means of this representation, is 
chargeable with notice of the manufacturer’s m- 
terest So one who negotiates for property, know¬ 
ing of an outstanding daim, and later buys it from 
another source at a greatly reduced pnee, know¬ 
ing that it is the same properly but not inquiring 
as to whether the claim has been disdiarged, is 
chargeable with notice that the daim contmues,^^ 
and the fact that, m his haste and anxiety to buy, 
he forgets his former mfonnation does not alter 
the restdt^o The fact that the seller has em¬ 
bezzled goods of the buyer may be nobce,^^ but 
there is authority that, although ^e buyer knows at 
the time of the purchase that the seller has deliber¬ 
ately misrepresented his finanaal condition, this is 
not enough to consbtute notice tmless he is aware 
that the falsehood is designed to cheat and defraud 
creditors Where preferences to creditors are 
l^al, the knowledge that a sale to one creditor will 
be a preference and will hmder and delay other 
creditors is not suffiaent to amount to notice,^^ but 
elsewhere the rule is otherwise A findmg of 
notice IS not required by the mere fact that the 
buyer and seller have done busmess together for a 
considerable time,^^ or were partners m a busmess 
partnership immediately prior to or at the time of 
the sale,^^ or have offices m the same btulding^^ 

(8) Actual Notice or Knowledge of Un¬ 
recorded Instrument 

Thm !• authority that actual knowledge or notioe 
of the exiatence of a dealgnated Inatrument which hae 
not been properly recorded does not conatitute effective 
notice eo ae to prevent one from becoming a bona flde 
purohaeer, but there la aleo authority to the contrary 


ea HL— Hunter T Whltfleia 89 ni 
229 

85 aj p 618 note 60 
69 Oa.—^Fannera. etc.. Bank ▼ Red¬ 
den, 87 SSL 701. 17 Ga.App 478 
56 C J p 618 note 61. 

70. such—Bates v Smith. 47 XT7 
249, 88 Mich. 847. 

71 . ico—Blanker v Ryan, 65 Mo 
App 280 

IPaL-^Bachenlaiib ▼ HUl. 29 A. 919. 
168 Fa. 201 

TO. 116—Blaeiber v Ryan, 65 Mo 
App 280 

78. Iowa.—Horton ▼ Lumpkin, 49 K 
W. 1015, 88 Iowa 885 

74. Tes.—Parlln 4b OrendorlC Oo t 
G lover, Civ.App. 208 S.W 1174. 

78. Conn.—Shorten v. Calnen, 128 A. 
17, 102 Conn. 28 

XT—Bl en enatoik v. Ammidown. 29 


XTS. 698, 81 AhhHGaa. 404, af¬ 
firmed 88 NTS 1188, 11 Mlse. 76, 
reversed on other grounda 49 KB 
821, 166 NY. 47. 

56 CLJ p 612 note 67 
781, By—American-German Nat. 
Baiik V Gray, etc.. Hardware Co, 
110 SW. 898, 129 By 106, 88 Byiu 
547 

56 CLJ p 612 note 68 
77. Ifid^—Stulta V MUtenberger, 96 
NIL 581, 176 Ind 561. 

56 C J p 618 note 69. 

7a NY—Danforth ▼. Bart; 11 N.Y 
Super. lOL 

7a Mich.—Roasman v Ward. 178 N 
W 41. 810 Mich. 426 
aa Mldb.—Rosaman v *Ward. aupra. 
8L La.—Frants ▼ Flxik, 62 So 121, 
186 La. 1012, 28 LRJL.NS., 689. 

66 C.J p OIS note 78 

sa m.—Hanohett V Blmbarl^ 2 N 
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B. 612, reheard 7 NB. 491, 118 BL 
18L 

8a m—Handhett v. Elmbark, au¬ 
pra. 

Legality of preferenoes to creditors 
see Fraudulent Conveyances 19 
285-849 

8a Kkn.—KUpatrick-Booh Bry- 
Gooda Oo V Eahn, 86 P 827, 68 
Ban. 874. 

Neb—Gregory v. Whedon, 1 NW 
809, 8 Neb 878 

sa Qa.—Smith V. Norman Motors 
Co. 65 SE8d 699, 84 GaJLpp 186 

Minn.—Northern Trust Co v Con¬ 
solidated BL Co, 171 NW 865, 142 
Minn. 182, 4 A-LR. 610. 

sa Ga.—Smith v Norman Motors 
Co, 65 SB.2d 690, 84 GaJLpp 186 

87. Minn.—Northern Trust Co. 
Consolidated B1 Oo. 171 N.W. 266, 
142 Minn. 182. 4 A-LJEL 510. 
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In construing and enforcing the governing statu- * 
tory provisions designating certain instruments for I 
record and requiring fhati and providing a manner ! 
in which, they shall be recorded, there is authon^* j 
that actual knowledge or notice of the emstence of a 
designated instrument which has not been recorded | 
in the manner provided by statute does not con- » 
stitute effective notice so as to prevent one from 
becoming a bcoa fide purchaser ,S8 but there is also ^ 
authonly to the coatraiy.^* 

I 

g. Defbuteness j 

Mere vague rumore or doubte with reepeet to the j 
eeller’s title do not amount to notloe, but circumstances 
putting a person en Inquiry must come from a responsN 
ble source and be of a character which, If followed upb 
will lead to the requisite Information 

Mere vagfue rumors or doubts with respect to the 
seller’s title do not amount to notice When ffie 
cases refer to the existence of circumstances which 
shall put a person on inquiry, the arcumstances 
themsdves must come irom a re^nsible source^^ 
and be of a character whidi, if followed up, will 
lead to the requisite information Information in 
order to constitute notice need not be so definite as 
to point out the records or persons from whom the 
title can be ascertamed,^^ but a general notice suffi- 
aent to mdicate the propnety of further mquiiy 
IS enough,^^ and no exact notice of the character or 
nature of the daim involved is required.^^ Although 
there is some authority to the contrary,it has been 
held that notice of hens or encumbrances on the 
property bought suffiaently chaiges a purchaser 
with notKe of any and aU hens and encumbrances 
existing thereon,^^ and particular notice of any 
speafic instrument is unnecessary to prevent his 


becoming a bona fide purdiaser Information of 
an outstanding claim may constitute effective no¬ 
tice, although the informant is not aware of the 
validity or particulars of the m, if he refers the 
prospective purchaser to one who can furnish him 
with such mformation 

2l Time of Notioe 

Notice received after completion of the tale by the 
transfer of the property and the payment of tlie price does 
not deprive one of the rights of a bona fide purchaser, 
but one who has notice prior to payment or consumma¬ 
tion of the transfer la not entitled to protection ae eueh 
a purchaeor. 

Notice received after completion of the sale by 
the transfer of the property and the payment of 
the pnee does not depnve one of the rights of a 
bona fide purchaser hut it is a well-settled rule 
that a person in order to be entitled to protection 
as suen a purchaser must be without nobce, not 
only at the time he makes the purdiase, but at the 
time he pa 3 *s the purdiase money r one who has 
notice prior to pa^mient^ or to the consummation of 
the transfer^ is not wnthin the rule with respect to 
bona fide purchasers The state of the buyer’s 
knowledge at the time he orders the goods is im¬ 
material and also, if he pa>s for the goods after 
being on notice^ iz is immatenal that notice and pa 3 *- 
ment occur before the owner from w'hom his vendor 
obtamed the goods exerases his right to resemd ^ 

Notice before full payment A purchaser w*ho re¬ 
ceives nobce after pa 3 rment of a part of the pur¬ 
chase price is enbtled to sndi proteebon as a bona 
fide purdiaser as is equitable in view of the pa 3 - 
ments previously made^ for the amount of pa 3 rments 
acbiall 3 * and m good faith made,^ and no further.^ 


88i K C —Whitehurst v. Osrrett, 144 
SB S86, 196 Ka 164. 

66 C J p 614 note 82 

89. Md.—Hudson V Warner, 2 Harr 

& a. 416 

66 C.J p 614 note 82 

90. HL—Ooaney v Vtost, 27 lU 62 
66 CJ p 814 note 86 

91- Hlasj—Buck v. PaSnq, 60 Mi a s . 
648 

9& Miss.—Buck V Paine, supra. 

55 ax P 614 note 87. 

93. Tex^Hlnes v. Perry. 26 Tex. 
442. 

94- CaL—WUllams v Tam, 62 P. 123. 

181 Cal 64 
66 aJ p 614 note 89. 

9S. Tenn.—Carson v. Jones, ChJL, 
60 S.W 176 
66 OJ p 614 note 90. 

96- Ark.—Bledsoe v Mitchell, 12 S 
W. 290, 62 Ark. 168 
97. Mont.—Reynolds v Fltspatrlck, 
107 P. 902, 40 Mont. 698. 


98 , Monb—Beynolds v. Vltxpatrick, 
supra. 

Tenn.—Aiken v. Smith, 1 Sneed 204 
98. AriL—Pond V. Obangh, 16 Ark. 
94. 

1. Oa.—Hall V. Xe Croy, 64 SBL8d 
468, 79 GUlApp. 676. 

65 GJr. p 614 note 94. 

8. Tez-—Parma v First Kat Bank, 
OohlApp, 68 SW2d 693. 

Yt—Cobum V Brown, 40 A.2d 528, 
114 Yt. 168 

65 OJ. p 616 note 96 

3m Tex.—Parma v First Nat Bank, 
ComJkpp., 68 SW2d 69t 

66 OJ p 616 note 96 

4. NT—Barnard v Ounpbdll, 68 N. 

T. 78,17 AmJEt 208. 

68 CLJ. p 616 note 97. 

IMIivecy of po ss e ssi o n 

(1) A subsequent purchaser In or¬ 
der to be a bona fide purchaser en¬ 
titled to statutory protection must 
receive possession of goods before 
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notice of cdalms of others.—Cohum 
V Drown, 40 A.2d 528, 114 Yt 168— 
66 CJ p 615 note 97 M 

(3) A buyer who gave a check for 
cattle purchased before notice of a 
prior sale was not a bona fide pur¬ 
chaser where he received sucdi no¬ 
tice before the cattle were delivered 
to him.—Cohum v Brown, supra. 

6. NY.—McLaehlln v Brett 24 Hun 
478, afflrmed U NJBL 17. 105 NT 
891 

8. Ala—Hbyt etc., Mflg. Ca v. Tur¬ 
ner, 4 So. 65t 84 Ala. 688. 

7. NY.—Cooper Mfg GO v. Be For¬ 
est 88 N.YJ3 1088, 6 App-Dlv. 48. 
46 

66 OJ P 616 note 1. 

8. N.T^—Dows T. KIddsr. 84 N.T. 

121 . 

55 aj. p 615 note 2. 

9. NT—Bows V Kidder, supra. 

56 OJ. p 615 note 2. 
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Possible claims of others as defense Where one 
receives notice after part payment under a transac¬ 
tion involving a quantity of goods, obtained by his 
vendor from various sources, there is authonty that 
a defense to a daimant of some of the goods can¬ 
not be predicated on the possibility that persons 
from whom others of them were obtamed may later 
come m and similarly seek their retum,^^ but ac¬ 
cording to other authonty such a defense is availa¬ 
ble to bar a recovery until reimbursement is made 
for the amount expended before iiotice,^^ but not 
unless It IS properly pleadedL^^ 

L Effect of Dfligant Inquixy 

A purchcMr of pmonal proporty who makM propor 
and dlllgant Inquiry Is entitled to protection as a bona 
fide purehaeer. 

A purchaser of personal property who makes 
proper and diligent inquiry is entitled to protection 
as a bona fide purchaser but the mquiiy, in order 
to be effective for this purpose, must be reasona¬ 
ble.!^ 

§ 290. —— Consideration 

a. Necessity 

b. Suffiaency 

c. Adequacy 

m, Necessity 

In order to constitute a buyer a bona fldo purohaeer, 
he must have parted with a valuable oonelderatlon. 

In order to constitute a buyer a bona fide pur¬ 
chaser, he must have parted with a valuable con¬ 
sideration and a failure in this respect prevents 
his obtaining the protection extended to such pur¬ 
chasers.!^ A purchaser who does not give a i^u- 


able consideration is in the same position as his 
seller with respect to the goods !? 

b. Sufficiency 

(1) In general 

Negotiable or nonnegotiable instru¬ 
ments 

(3) Executory consideration 

(4) Preexisting debts 

(5) Mixed consideration 

(1) In General 

In order to claim protection as a bona fide purchaeor 
for a valuable eonelderatlon, a buyer must have changed 
hie position and parted with something of value at the 
time of the purohaae In reliance on the eeller*s title. 

In order to claim protection as a txma fide pur- 
diaser for a valuable consideration, a ba 3 rer must 
have changed his position at the time of the pur¬ 
chase m rehance on the seller’s title ;!S he only is 
entitled to be so regarded who parts with something 
of value when the transfer takes place,!^ and "val¬ 
ue” as used m the jdirase '7>ona fide purchaser for 
value” means present contemporaneous value 
While this rule is recognized as being broad 
enough to mdude those who have incurred re^n- 
sifnlities on the faith of the seller’s title as bona 
fide purdiasers,^! nevertheless this is so only when 
the habilities mcurred are irrevocable.!^ One who 
has not actually advanced a new consideratioii,!! or 
surrendered some security,!^ or done any offier act 
which would leave him m a worse position if his 
purchase should be set aside!! is not within the 
meaning of the term. There is authonty for the 
proposition that the consideration must be paid, and 
not merely secured to be paid, m order to be ^ec- 
tive.!! In this connection a valuable coKisideration 


lOi BO m.— aibyes v Thompson, 91 
So. 175, 128 mss. 5S1. 

65 CUT p 615 note 4 

11. KT—Cooper Blfa Oow v. De 
IPorest 88 N.TS 1088, 5 AppJMv 
48. 

55 OJ p 615 note 5. 

la. KT—Dows V. SCUIder, 84 K.T 
181. 

la. m—Gosney ▼ BYost, 87 DL 58 

55 GLl p 615 note 8 

14. MO.—Hudson v. Warner, 8 Harr 
4b G 415 

55 CLX p 616 note 0 

15. Uftp-The J Oswald Boyd, DC. 
Mi ch., 58 FSnpp. 108—Olivier v 
Mt. Union Tannine 4b Bztraot Ool, 
COJUPa., 864 F 601. 

Uaho.—Oorpns Fnzla dtsd in Gordon 
V. Doer, 65 P.8d 148, 158, 57 Idaho 
868 . 

Mo—Ava Hudware Oo v. Ghrlstenr 
sen, App., 188 3.WM 88. 


Montd—Basmussen ▼ O IL Lee 4b 
Oo, 66 P2d 118. 104 Mont 278 
Vt—Cobum V. Drown, 40 A. 8 d 688 , 
114 Vt 468 

65 CJ. p 616 note 10. 

ML Idaho O or pn a aVrls etted In 
Gordon v Loer, 65 P.2d 148, 158, 
67 Idaho 269 

Mo—Ava Hardware Oo v. Ghrlsten- 
een. App, 133 S W 8 d 9a 
56 CJ. p 616 note 11 . 

17. Mo—Ava Hardware Oo. v. 

Ohriatenaen, aupra. 

56 CJ. p 016 note 18. 

la Me—Hurd v Bidkford, 87 A. 
107, lOa 86 Me. 217, 85 AinSR. 
868 

56 CJ*. p 616 note IL 

IS. KT—Stevena v. Brennan, 7S K 
T 854 

66 CJ p 616 note 14. 

SO. CaL—Slrat Kat Bank of Stock- 
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ton ▼ Pomona Tile ICfr Oo., 186 
P 2 d 698, 88 Cal App 8 d 698 
SL Mias.—Mayea ▼ Thompson, 81 
So 276, 188 Mias. 661. 

55 GLJ p 617 note 15 
sa Mies.—Mayes v. Thompson, su¬ 
pra. 

55 CJ. p 617 note la 

sa Tex.—Overstreet v MannlnZt 4 
SW 248. 87 Tex. 657. 

56 CUT p 617 note 17. 

94i Wealu—Wooneooiket Bubber Oo 
V. Loewenberg; 48 (P. 785, 17 Wash. 
28, 61 A 2 n. 8 B. 90a 
65 CJ p 617 note la 

sa Me.—Oadwallader v Clifton B. 
Shaw, Ino., 148 A. 580, 187 Mb 
178. 

55 CJ p 617 note la 

sa KT.^Partridge v. Bubln, 6 K.T. 

S 667. 15 Daly 841, 85 K.T St 905. 
55 C J p 617 note 2a 
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may consist of payment in goods-^ or services 
If money is advanced, it must be done as a payment 
on the price and not for some other purpose.^^ The 
sufficiency of the consideration, m order to con¬ 
stitute one a bona fide purchaser, is to be deter¬ 
mined as of the time when the transaction is con¬ 
summated 

Bank credit Where a bank, as purchaser, makes 
payment by the entry of a credit to the seller’s ac¬ 
count m the banl^ this does not constitute it a bona 
fide purchaser,but after the entry is drawn 
against and the amount fully paid out, uithout no- | 
tice, the bank is a bona fide purchaser.^^ 

Exte%Hon of tme for the payment of debts is a 
consideration of a kmd entitlmg a bu>er to protec¬ 
tion as a bona fide purdiaser,^^ but, where property 
18 transferred m consideration of Ae extension of 
tune on notes then due, transferees holdmg obliga¬ 
tions not yet due are not bona fide purchasers 

Release of statutory hen for rent constitutes a val¬ 
uable consideration within the bona fide purchaser 
rule ** 

(2) Negotiable or Nonn^tiable Instruments 

The giving of a note oonatitiitae a valuabla eontldani- 
tlon within the bona flda purohaatr rule only if the In- 
atrumant It nagotlabla and If It la paid or tranafarrad to 
an Innocent holder before notice. 

The giving of a note constitixtes a valuable con¬ 
sideration withm the bona fide purchaser rule only 
if the mstmment m question is negotiable;** and 
even where it is negotiable it must have been paid 
or transferred to an innocent holder before notice 
m order to operate as value.*^ Replacement of 
notes given for the purdiase of goods by obhga- 
tions m the nature of bonds, taken to secure the 


dd>ts, is not payment withm this rule.** The ac¬ 
ceptance the purchaser ot drafts drawn by the 
seller in favor of third person entitles the drawee to 
protection as a bona fide purdiaser.** Wlien a 
chedc negotiable m form is delivered to a third 
person by the buyer, with instructions to the bank 
on which it is drawn not to pay any of his chedcs for 
more than a certain sum much less than that of the 
instrument in question, until further notificatiOQ, 
which is not given pnor to receiving notice, the 
transaction does not constitute the buver a bona 
fide purchaser.^* The valid transfer of negotiable 
paper given m payment for goods before notice 
bnngs the buver of the goods withm the protection 
available to bona fide purdiasers,*^ although the 
nature of the transfer may be such that it does not 
entitle the purdiaser to this measure of protection.** 

Payment t» hUls or notes of thkd persons will in 
most cases be equivalent to actual payment** 

(3) Executory Consideration 

One cennot occupy the poiltlon of a bone fide pur- 
cheeer for value when the oonalderatlon la an exacutory 
one and he remalne In a position to pay the price at will 
or retain It at pleaaure 

One cannot occupy the position of a bona fide pur¬ 
chaser for value while he remains in a position to 
pay the price at will or retam it at pleasure;** if 
the consideration consists of a promise, the promise 
must have become irrevocable before notice of pnor 
claim m order to afford protection m that charac¬ 
ter ** Thus he is not to be treated as a bona fide 
purchaser, whose claim rests on a purdiase on 
credit** or on an agreement of the buyer to credit 
the price of the goods on an existmg debt owed him 
by ^e seller * ‘ Furthermore, an executory promise 
to render services to the seller does not constitute 


S7. Mb—Titcomb V. Wood, 88 Mb 
661. 

65 C J p 617 SOU 81. 

28. IflM—Mayes v. ^niompson* 91 
So 876, 18S Mias 661. 

66 C J. p 617 note 88. 

29. NT—yiotorla Paper MlllaOo V 
New York, etc., Co, 57 NTS 897. 
87 lOac. 179. aOrmed 68 NTS 
1070, 88 Mlaa 118 

66 CJ p 617 note 88. 

80. Wla.—Oconto lAnd CO ▼ Wall- 
acUaeger, 144 NW. 970, 166 Wla. 
418 

66 CJ p 617 note 84. 

81. Ala.—Peoplo'a Banl^ eto., Co. ▼ 
WalthaU. 76 So. 670. 800 Ala. 188. 

88. Ohio—OPlka V Equitable Nat 
Bank, 8 Ohio a ft CL P 1. 1 Ohio 
NP. 806 

88. NT—Button v RathbonOb 88 N 
X. 188,118 NT 666. 


84i Mo—Blacker v Byan. 66 Mo. 
App 280 

88. Tex—^Flnks ▼ Buck, Glv.App. 
27 SW 1094 

88. Mo—Amholt V Bartwlg, 78 Mo 
486 

Tex.—Perkins v Frank, Civ App. 64 

aw. 286 


40. lowa^Norton v liumpkln, 49 N. 

W 1015. 88 Iowa 885 
Mass—Parry v Libbey, 44 NBL 184, 
166 Masa 118 
56 OJ p 618 note 87. 

4a Neb -Nebraska Moline Flow Ca 
V Blackburn, 104 N W 178, 74 Neb. 
246 

55 GLJ p 818 note 88 


87. Mo-—Amholt v. Eartwlg; 78 Mo 
486. 

66 CJ P 617 note 88 

88. Neb—Gregory v Wbedon, 1 N 
W 809, 8 Neb 878 

89. Mass.-Bowley v. Bigelow, is| 
Pica 807, 88 AmD 607 

NT—Pringle v. PhUlSpa* 7 NT8u-i 
per. 167. 


4a MO—Amholt V. Hbxtwlg. 73 Mo. 
485 

4a Mo—Young V Kellar, 7 aW. 
888. 94 Mo 581. 4 Am SB. 405 

46. Mias—^Mayea v Thompaoiv 91 
So 275, 138 Miss. 561. 

4a NT—Partridge v. Bubln. 6 NY 
S 657.18 I>aly 844 
66 CLJ p 618 note 48 


40L Mo—Young ▼. Kellar, 7 aW >47. Ala.—Splra v Hornthall, 77 Ala. 
898. 94 Mo 681. 4 Am-SJEL 40a i 187. 
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the buyer a bona fide purchaser for a valuable con¬ 
sideration An executory pronuse expres^y con¬ 
ditioned on the seller’s paying off all encumbrances 
on the property transferred, within a liimted time, 
m particular does not constitute such a valuable 
consideration as to make the buyer a bona fide 
purdiaser.^^ 

Assumption by purchaser of seUet^s obligations to 
third persons An agreement to assume obligations 
of the seller owing to others does not, in the absence 
of other circumstances, make a bu>er a bona fide 
purchaser for value,®® particularly if the agreement 
is merely a conditional promise to pay the debt in 
question out of the proceeds of specific assets 
turned over to the buyer but if there has been a 
change in position of the parties m rehance on the 
assumption the agreement operates to constitute the 
buyer a bona fide purchaser.®® 

Promise to pay obligation on which creditor ts al-^ 
ready liable The assumption of a debt for which 
the purchaser is already bound is not such a valu¬ 
able consideration as constitutes him a bona fide pur¬ 
chaser for value;®® thus one who is secondarily 
liable on obligations of the seller, and who agrees to 
assume pnmaiy liability and to pay the obligation 
as pnnapal debtor in return for a transfer of prop¬ 
erty, IS not a bona fide purchaser of such property 
for a valuable consideration,®® as where one is 


secondanly hable as surety,®® guarantor,®® or m- 
dorser,®^ and where no promise is made to the 
creditor®® and there is no acceptance or release by 
him®® 

(4) Preexisting Debts 

In the ateence of sUtutory provisions to the con¬ 
trary, It Is heM In some Jurisdictions that a buyer who 
takes goods In satisfaction of an antecedent debt without 
other or further consideration does not take them for 
such a valuable consideration as to entitle him to the 
protection of the bona fide purchaser rule, but there la 
also authority to the contrary. 

In the absence of statutory provisions to the con¬ 
trary, it is held m some junsdictions that a buyer 
who takes goods in satisfaction of an antecedent 
debt without other or further consideration does not 
take them for such a valuable consideration as to 
entitle him to protection as a bona fide purchaser,®® 
but there is also authonty to the contrary ®i If the 
purchaser not only receives the goods in satisfaction 
of preexisting indebtedness but effectively dis¬ 
charges the debt and surrenders the obligation held 
by him, such additional conduct has been considered 
as sufficient to make him a bona fide purdiaser un¬ 
der either rule,®® whidi ruil^ however, has been 
disputed by other authonty ®® On the other hand, 
if the obligation is not surrendered or the debt ac¬ 
tually satisfied, the mere entering of a credit to the 
account of the seller is not a suffiaent consideration 
to constitute the buyer a bona fide purchaser,®® but 


4Bi Miss—^Mayes v Tliompson, 81 
So 275, 128 Miss 561 

55 G J p 61S note 45 

40. KT—Reed v Gannon, 50 NT 
245. 

65 G J. p 618 note 47. 

SOL NT—MitcheU V. Worden, 80 
Barb 252 

55GJ. p618 note 48 

SI. Tex.—Hamilton-Brown Shoe Oo 
V Brown, 25 SW 806, 6 TexClv. 
App 622 

sa. Ala.—Le Grand v Bufhula Nat 
Bank, 1 So 460, 81 Ala. 128, 60 
AmR. 140 

55 G.J p B18 note 50. 

S 8 . Tex —L«wis v Bdll, Civ App, 40 
aw 747 

54. Tex.—Overstreet v Manning*, 4 
SW 248, 67 Tex 657. 

56 CJ.p 618 note 56 

65. Kan.—^Peters v Brandon, 48 P 
870, 5 Kan-App 879 

SSL Tex.—Overstreet v. Manning, 4 
aw 248. 67 Tex. 667 

SV. Ala^Hoyt, etc., Mfg Co. v. 
Turner. 4 So 668 , 84 Ala. 628. 

sa Ala.—Hoyt, eta, 3Cfg Co v Tur^ 
ner, supra. 

Tex.—Overstreet v 4 g’lv' 

248. 47 Tex. 557. 


sa San—Peters v Brandon. 48 P 
870. 6 Kan App 879 
ea US—Knapp V First Nat Bank 
4b Trust Co of Oklahoma City, C C 
A.Ok], 154 F2d 395 
Ind —Smith V Autocar Sales 4b Serv^ 
ice Co, 20 NB2d 188, 107 IndJtpp 
244 

Tex.—Charles M StlefC, Ina, v City 
of San Antonio. Ill SW2d 1086, 
180 Tex. 594—Shlrley-Self Motor 
Co V Canon, dvApp, 166 8W2d 
165—Duncan v. Joneg, ClvJlpp. 
158 SW2d 214 
65 C J p 619 note 68 . 

OreSitor attaching property for 
preizlBtlag debt Is not purdiaser for 
\alue—^McAuIUfe 4b Burke Co v Gal¬ 
lagher, 154 NB. 756, 258 Mass. 215 
m Ohio 

( 1 ) There are oases supporting the 
rule of the text—Wheeling 4b Ii. B. 
K. Co V Koontx, 56 NB. 471, 61 Ohio 
St 561, 76 Am S B. 485—65 OJ. p 619 
note 68 

(2) But it has been held that 
where son purchased household prop¬ 
erty on open account and gave prop¬ 
erty to his mother in payment of 
money due to her from him through 
loans and amount due for board and 
lodging, the mother waa a purdias¬ 
er for value with respect to right of 
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seller to recover possession of the 
property In replevin action.—Hale 
F*amlture Co v Markley, Ohio App 
48 NB2d 181, second casa 
61. Mont—Rasmussen v O SL Lee 
4b Go, 66 P 8 d 119, 104 Mont 278 
65 CJ p 610 note 69 
66 . Kan.—Henderson v. Gibbs, 18 P 
936, 89 Kkn. 679 
55CJr p 620 note 60 

68 , Ohio—Eaton v. Davidson. 21 N 
B. 443, 46 Ohio St 865 
65 C J p 620 note 01 

64L Ind.—Smith v Autocar Sales 4b 
Ser\ice Co. 20 N.E2d 188, 107 Ind 
App 244 

Kan—Harbert v Ft Smith Canning 
Co. 5 P2d 849, 184 KSn. 240 
65 aj p 621 note 62. 

Xn Texas 

(1) There is authority supporting 
the rule of the text—Anderson v 
Hall, Civ App, 127 8 W2d 854, error 
dismissed—Lawson-Riohards, Ina, v 
Blalock Lumber Co, ClvJtpp, 80 S 
W2d 797, error dlsmiaaed—415 CJ p 
621 note 62 

(2) But it has been held that a 
bank Innocently purchasing cotton 
for value waa entitled to protection, 
whether It deposited amount of 
drafts to seller's credit or credited 
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this distinction has been rejected other author- 
ity.*5 

Under provisions of Umfortn Sales Act, an ante¬ 
cedent or preeiasting daim, whether or rot for • 
money, constitutes value where goods or docu¬ 
ments of title are taken either m satistaction thereof 
or as secun^ therefor 

Preexisting debts to tiurd persons Merely re- | 
ceiving property and applying its value on the debt 
of a third person, owed to the buj-er, does not en¬ 
title him to protection as a bona fide purchaser for 
a valuable consideration 

(5) Mixed Consideration ^ 

Where an executory consideration It united with 
such eatltfeotlon of an antecedent obligation at It not 
of Ittelf tufllelent to conttltute a valuable oonalderatlon, 
the union of the two It not effective to make the buyer 
a bona fide purchaaer for a valuable contlderatlon, but, 
although there la tome authority to the contraiy, where 
part of the price conalett of a contidaration of a kind 
aufliolent to conttltute value, and the balance contlatt 
of a diacharge of a preBxItting debt not of Ittelf tufll- 
clentf the buyer It a bona fide purchaaer to the extent 
of both the present oonalderatlon and the past Indebted- 
nett relinquithed. 

When an executory consideration is united with 
such satisfaction, surrender, or crediting of an an¬ 
tecedent obligation as is not of itself suffiaent to 
constitute a valuable consideration, the union of the 
two IS not effective to make the buyer a bona fide 
purchaser for a valuable consideration.^^ Where, 
however, part of the pnce consists of a present 
payment or other consideration of a kmd suffiaent 
to constitute value and the balance consists of sur¬ 
render, satisfaction, or disdiarge of a preexistix^ 
debt not of itself sufikient, the buyer has been hdd 


a bona fide purchaser to the extent of both the 
present consideration and the past indebtedness 
relinquished,although there is some authority to 
the contrary.^® 

e. Adequacy 

The consideration. In order to be effective to bring a 
transfer wthln the doctrine of bona fide purchase, should 
be an adequate valuable consideration, or a fair consid¬ 
eration, but it need not be up to the full price of the 
goods. 

In aimotinang what consideration is effective to 
bring a transfer within the doctrine of bona fide 
purchase, the courts have descnbed it as an ade¬ 
quate valuable consideration,^^ a fair considera¬ 
tion,*- and a new and valid consideration represent¬ 
ing a fair ca^ *.alue for the property and the 
consideration for the transfer may be such, under 
this requirement, that it is madequate to constitute 
the buyer a bona fide purchaser for a valuable con¬ 
sideration.^^ It IS not necessarily fatal to the 
validity of the transfer that the consideration is not 
up to the full pnce of the goods,^® but it should be 
such as not to cause surpnse and suspiaon,^® and 
must be something more than would be suffiaent, 
as a consideration, to support a contract^^ 

§ 291. Title or Interest Acquired by Bona 
Fide Purchaser 

Ac A general rule no one can trenefer to another 
a better right than he himaelf poaaeeeee, and ordinarily 
not even a bona fide purchaaer can hold against the true 
owner except by hie own oonaent or by operation of law. 

No one can transfer to another a better right than 
he himself possesses;^® and, in view of the rule 
stated m Property § 15 b (4) that the owner of 


latter*s debt to bank.—Parma v Blrat i 
Kat Bank. GlvApp. 87 STV2d 374. 
revereed on other grounde, ComJLpp, 

6 5 SWSd 693 I 

68 . Gfu—Asae v Bhodee. 83 SJBL 771. 

SO Ge-App 117. 

66 CJ pSSlBoteeS 

66 . Mlxm.—Blumberg v. Taggart. 6 
NWSd 888, 318 Minn. 89. 

66 C J P 831 note 64. 

67. Okl—LiOgan V. Oklahoma MIU 
CO.70P 108. 14 0kl 408 

Tex—American B. Exprees Go v. 

Voelkel. CouLApp.. 263 8.W. 486 
66 aJ. P 681 note 66 

6 a Iowa.—Beed v Brown, 66 NTV 
661, 89 Iowa 464, 468, 48 Am.SJEL 
406. 

66 Cjr p 681 note 68 
Effect of notice before foU payment 
aee supra 6 389 h. 

66 . Ark.—Woolridge v. Thlela 17 S 
W. 840. 66 Ark. 46. 

66 ax P 681 note 7a 


Equipment OpnaMeraHoa hiild adequate 

S a—Rueaell WUlla Ino. v. Paga 48 


76. MldL—Automobile 

Go V Motor Bankera Cori».. 281 27 
W. 669. 261 Midh. 220 
56 GLJ. p 633 note 71. 

71. Ohio—Eaton v Davldaon. 31 27. 

B 442, 46 Ohio St 356 [ 

Inadequacy of price as constltutisg’' 
notice aee supra | 389 f (4>. 


; 8.B.2d 627, 318 aa 166 

7a 2C.G—Bahoodfc Printing Press 
Mfg Go. V. Herbert 49 SR 849. 
187 Ka 817. 

77. 27.G—Babcock Printing Press 


7a K.C-BabooCk Printing Press 
Mfg. Go V Herbert 49 HR 849. 
187 Ha 817 


Mfg: Go. V Herbert enpra. 

7a Ala.—Moore v Long, 88 So 8d 6. 
250 Ala. 47—Henderson Baker 


7a WTa.—BldUande BiiCk Gorp v.i 
Hurst Hardware Go. 92 HR 685.1 
80 WVa. 476 

7a Mias—Preston v. Threefoot 34 
So 708 

65 OJ. p 628 note 76 

7 a '^nmm —Preston v. Threefoot eu- 
pra. 

56 CLJ. p 638 note 77. 

**It is not necessary to constitute, 
a bona fide purchaser that full value 
be paid.-—Tripp v. Mid-West Inv 
Go. 266 KW. 805. 807. 63 an. 60a 


Lumber Go v Headley. 26 So 2d 
81. 247 Ala. 681 

Alia—Simpson v Shaw, 286 P.2d 
657, 71 Aria 298 

Gal.—^Barthelmess v Gkveller. 88 P. 
2d 484. 2 GaLApp 2d 477. 

Sia.—CSommerclal Credit Oa v. Per^ 
ker. 182 So 640. 101 Fla 928 

Idaho—Federal Land Bank of Spo¬ 
kane V McCloud. 20 P.2d 201, 62 
Idaho 094 

HL—Kilgore V State Bank of Coluaa 
28 KR2d 80. 873 111 578 

K.Y.—General Motora Aooeptanea 
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personal property ordinarily cannot be divested of 
title except by bis own consent or by operation 
of law, the general rule, subject to certain exc^ 
tions which are considered infra §§ 292-296, is that 
even an honest purchaser cannot hold against the 
true owner.^® As between two innocent persons, 
however, one of whom most suffer by the acts of a 
third, he ^ould bear the loss who has by his im¬ 
proper act or omission enabled the third person to 
inflict the mjury;®® and as between two persons 
having equal equities the holder of the l^;al title will 
prevail®^ Bona fide purchasers are favorites of 
the law, and they should be required to pay for an¬ 
other’s negligence or mistake only when the ar- 
cnmstances are so unusual as to jusbfya finding that 
thty took unfair advantage of a transaction initiated 
by the complaining party ®® The bona fide purchas¬ 
er acquires, however, only the title and estate of his 
vendor®® in the absence of an estoppeL®^ 

Takmg gxpress warranty of tiiU from the vendor 
does not cause a purchaser to lose the protection of 
the law apphcable to bona fide purchasers ®® 


§ 292. —— Idmitatioiis Arising from Nature 
of Transfer or of Subject Matter in 
General 

A bona flda purohater of money la protaoted In hla 
title on the aama grounds and to the same extant aa a 
holder In due oourse of oommsrclal paper and of negotia¬ 
ble securities, but the sxoeptlon with rsepsot to money 
is not extended to chattels generally. 

A bona fide purdiaser of money is protected in his 
title on the same grounds and to the same extent 
as a holder m due course of commercial paper and 
of negotiable secunties.®® For this purpose bank 
notes are treated as money.®^ The mon^ must be 
a recognized arculating medium®® and transferred 
as such.®® The exception with reject to mon^ 
IS not extended to diattels generally because of diffi¬ 
culty of identificaticm inherent in the nature of the 
chattds,®® and thus bona fide purchasers of grain 
are not entitled to the benefit of this exception.®®' 

§ 293. -Market Overt 

Tho common-law principle that a salo In markst 
ovsrt oonfsrs a title on a bona fids purchaaor although 
the toller had no title whatsvar dost not obtain In this 
country. 


Corp V. Baker, SOI N.Y.& lOlA 161 
XOac. SS8 

Oblo~Oo(n»orider ▼ Myre, 17S WBL 
285, S7 Ohio App 60S. 

OkL—Al'a Auto Sales v. Hoskowits, 
224 P.2d 58S. 202 OkL 611—Adkia- 
son V. Waltmaa, 212 P 2d 465, 208 
OkL SOS 

SJ>—Iowa Quarantee Morta Oorpo- 
ratlon ▼. General Motors Accept¬ 
ance Corporation, 250 XW 669, 68 

an 18 

Tea.—Klmbell Mlllinsr Co v, Greene, 
CivApp. 162 SWrsd 991, affirmed 
170 SW2d 191, 141 Tex. 84. 

56 CLJ p 622 note 80 

Purdhase from one without title or 
authority to sell see Infra 9 296 

Xltle limited to aouroe 
Title to personalty cannot rise 

hlsrher than its source.—Bauer v 

Commercial Credit Co^ 800 P 1049, 

168 Wash. 210—66 CJ* p 622 note 80 

TSi Ala.—Moore v. Lons, 88 So 2d 
6 . 250 Ala. 47 

Ga.—Burpee y Athens Production 
Credit Assail, 16 SB.2d 686, 65 Qa. 
App 101. 

Mo—Metager v Columbia Terminals 
Ob, 60 &W8d 680, 287 Mo App 
185 

del —AdUsaon y. Waitman, 118 P 2d 
466, 202 OkL 809 

56 CUT. p 628 note 82. 

80L Md ^ OOBPBS JiiElB eited In 
Peoples Banking Go y Fidelity A 
Deposit Go., 170 A. 544, 547. 165 
I fd . 657 

55 CJ p 628 note 84. 


81. Ga.—Burpee y. Athene Produc¬ 
tion Credit Aaa’n. 15 SJL2d 626, 
66 GaApp. 108. 

56 CJ. p 628 note 86 

88 . Ky—Dudley y Zjovine, 880 aW 
Sd 978, 810 Ky 491 

88 . Md.—Corpus goals cited iu 
People's Banking Co y Fidelity 
& Deposit Co., 170 A. 644, 647, 166 
Md. 657 

55 C J. p 628 note 87. 

Title and rights of buyer generally 
see supra I9 279-281 

Pnrohassr aouuIrsB ao bettm HSls 
thaa seller had 

Ala.—Moore y. Liong. 88 8o 2d 6, 250 
Ala. 47—Hooper v Britt, APP* 51 
So 2d 547 

XT—Green y Wa^% 178 XJB. 676, 
264 XT 487 

Or—Plummer v. Kingsley, 226 P2d 
297, 190 Or 878 

Tex.—Stuart Motor Oo y Burrougha 
Adding M ach. Oo, CiyApp., 47 8 
687—Texas Pipe Line Co y. 
Cozart, CivApp, 88 S W 2d 908, er¬ 
ror dismissed. 

56 CJ p 628 note 87 

8 A Md. Ooi'pna Jorla cited ia 
People's Banking Co y Fidelity & 
Deposit Oo., 170 A. 644, 647, 165 
Md. 657 

56 CJ. p 684 note 88. 

85. US.-Jrhe Detroit, CCUleh.. 7 
FOaaJXo 8,888, Brown AduL 141. 

88 . Ky—People's Xat Bank y 
Jones, 61 &W2d 17, 849 Xy. 468. 

66 CJ p 625 note 87. 
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87. NT—StelnAart y Boker, 84 
Barb 486—Brown y. Perera* 176 N 
T8 816 

66 CJ. p 686 note 80, 

8 & M ass.—Chapman y. Cole, 18 
Gray 141, 71 Am D 789. 

NT—Brown y. Perore, 176 N.T.a 
215 

56 C J p 685 note 81. 

1988 gold pleoo 

A twenty dollar "double eagleP* gold 
piece bearing date of year 1988 whldh 
was purchased by defendant In good 
faith for nine hnzidred dollars from 
collector of rare coins was not issued 
as money or earrency but was a 
chattel or artiOU of ylrtn whldti 
could bo replevied by the TTnlted 
States, where oolu Inyolyed was sto- 
loi from mint or obtained by anb- 
stltution of coin.—TT a y. 

Barnard, D CTenn., 72 F.Snpp 681. 

89. NT—Brown y. Perera, 176 NT. 

I S 215. 

90. Kaxu—Deslle y Wm Kelly IBU- 
I ing Co, 197 P 1094, 109 Kan. 146, 

148 

Special rulea as to protection of pnr- 
ehaaers 

At Judicial sales sea Judicial Salsa 
9 89 

Of estraya or running at 

large see Animals 99 96, 187-188. 
IJhder de c r e e s in admiralty see Ad* 
miralty 9 168 a 

91. Kan.—Jjeslle y. Whu KbUy Mm- 
Ing Co, supra. 

66 CJ p 625 note 84. 
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In England, at common law, a sa^e in market overt 
confers a title on a bona fide purchaser although the 
seller had no title whatever,but m this country 
there are no such markets, and the principle of 
title acquired by purchase and sale in market overt 
does not obtain.^^ 

§ 294. -Purchase of Goods Fraudulently 

or Conditionally Obtained 

a Effect of fraud in general 
b False personation 
c Conditional delivery 

a. Effect of Fraud in Qenexal 

An owner who le Induced by freud to pert with the 
poeeesslon of good^ end no more* mey recover them from 
e bone fide purcheser, but the rule le otherwice ee to en 
owner who Is Induced to pert with the title Where 
goods ere obtained on false representations of such a 
character as to render a sale voidable and subject to be 
rescinded as against the buyer or one standing In his 
position, a bona fide purchaser from, or under, such buyer 
before rescission acquiree a good title. 

In determining what protection is afifbrded to a 
bona fide purchaser of goods obtained by fraud, the 
nature and effect of the fraud practiced, rather than 
the mere presence or existence of fraud, are con- 
trolling.0^ The inqmry is whether the owner m- 


I terded to transfer the ownership as wdl as the 
possession of the property- An owner who is in- 
I duced by fraud to part with the possession of goods, 
and ro more, may recover them from a bona fide 
purchaser an owner who is mduced by fraud to 
part with the title cannot reco\er from an innocent 
purchaser A bona fide purchaser from (me who 
has, at the time of sale, merely the possession but 
who obtains by fraud the title at a subsequent time,^* 
or who has the indicia of title m the form of bills of 
lading before the goods have actually been delivered 
to the earner, vrhich bills of lading are fed by a 
subsequent valid dehvery,*^ obtains by his purdiase 
and the owner’s subsequent delivery of title a title 
which will be protected against the original owner 
Where goods are obtamed on false representations 
of such a character as to render a sale voidable and 
subject to be rescinded as against the buyer or one 
standmg in his position, a bona fide purchaser from, 
or under, such buyer before resassion acquires a 
goods title,^ but where the decepticm practiced on 
the seller is such that there is in reality no meeting 
of the minds of the parties so that the sale is void, 
a bona fide purchaser from, or under, the fraudulent 
buyer acquires no title.^ Wliether the vendor in¬ 
tends to sell his good^ so that title passes, is purely 


SSi Fla.—Commercial Credit Co v 
Parker, 1S2 So 640. 101 Fla. 038 

55 C.J p 634 notea 93-21, p 635 notes 
32-36 

‘*3Iarket ovart** defined see ICurket 56 
C J 8 p 800 note 17. 

08. DtH —BL I. DuPont de Kemoura 
4b Co V liSlrd, 8 A-Sd 163, 34 Del 
Ch. 152, modified on other grounds 
9 A.2d 76, SdDelCh. 260 

Fla.—Commercial Credit Co ▼ Par¬ 
ker, 133 So 640, 101 Fla. 938 

Ga.—Ghxthrle v Headley, 18S SH. 50, 
66 GkLApp 488 

56 C J p 625 note 26. 

94. Ala.—Ooepna Jncia eUed la 
Ifoore V. Long, 83 So 2d 6, 8, 350 
Ala. 47. 

65 aj p 636 note84S-45. 

Bffeet of 

Conduct precluding owner from de¬ 
nying title or authority of fraud¬ 
ulent transferee see Infra i 296 f 
Statutes creating felonies of cer¬ 
tain frauds sea Infra 6 295 a 

Proper^ obtained under wager by 
fraudulent means see Infra | 296 b. 

(Purchase from one without title see 
Infira i 296. 

What fraud ensbles sSUer to avoid 
sale see supra ii 45-61. 

95. IT S —Sullivan Co. v WellSt B-C 
Neb, 89 FSupp 817. 

Ala.—dwpns gnels cited ia Ubore v 
Dong, 88 So 2d 6, 8, 250 iOa. 47 

56 GU p 626 note 45. 


9ei. ITS—U 8. T. Barnard, DC 
Tenn., 72 FSupp 521. 

Utah.—Swarta v. Whiter IS P 2d 648, 
80 Utah 150. 

56 CJ p 686 nota 44 

gafeoau t loas to ooafinn ooa t l un s M ee of 
ttOe 

An automobile dealer attaching 
document conveying title to automo¬ 
bile, Bold by him, to buyer's diedk 
fbr purchase price, and forwarding 
them to drawee bank for ooUeetion 
of checdg, which was dishonored, took 
sufficient precautions to confirm oon- 
tlnuanoe of his title to sntomobfle^ so 
that neither person to whom buyer 
subsequently sold automobile, nor 
second buyers vendee, acquired title 
thereto —Fisher v. BnUiagton, Da. 
App, 50 8o.8d 8D 

97 . USw—Sullivan Co. v Wella, DC 
Neb. 89 FSupp 817 
Ala.—(loxpus gkiis oitad la ICoore v. 

Dong. 88 So 2d 6, 8, 250 Ala. 47 
Iowa.—Oorpns Juste eitad in Wlilte 
V. Pike, 25 NW2d 761, 762, 240 
Iowa 696. 

Ean^NelBon v XjSwIs, 58 P.2d 818, 
148 Kan. 108 

Masa^—Thomas FL BDogan. Idol, v. 
Berman, 87 NJS.2d 742, 810 Hass. 
259. 

Neb—Snyder ▼. Dlnebln, 45 NW8d 
749, 152 Neb 611—Snyder v. Dln- 
coln. 25 N W 2d 482. 150 Neb 581— 
Sullivan Co v Tiaraon, 80 NW2d 
460, 149 Nab 97. 
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NY—Pennaylvania R. C6 v Bank 
of U S. 212 NTS 427, 814 Apr 
Dlv 410—Bosa v Deuoi, 85 NT& 
Sd 497, 194 Ulse. 845 
S.D.—Tripp T Mid-West inv. Co., 
255 NW 805, 62 SD. 608 
ToKr-^Pamta v. First Nat. Bank. 

ConuApp. 68 aW.2d 698 
Wahh.—Biebardson v. Seattle-First 
Nat Banlb 229 P.2d S4D 
55 C J. p 526 note 46. 

9a Cr—Cemmerdal Credit Ca v. 
CUdk. 271 P 26, 127 Cr 18a 

9a NT—Baldwin v. Childs, 162 N. 
FL 787. 249 NT. 2ia 

D US—Wilson V Buchenau, DC 
CaL, 48 F Supp. 373 
Gal—Keegan v Kauftnan Bros., 166 
P3d 261, 68 Old App 2d 197. 

DeL—Short 4b Walla Dumber Co. v. 

Blome, Super, 75 A.2d 2Sa 
Neb—Snyder v DIneoln, 45 NW8d 
74a 158 Neb 61D 

NT.—Hoffman v. Alpem, 85 NTa 
8 d 561. 198 Mlac. 696—Rosa v Deu¬ 
el. 85 N.T.8 Sd 497, 194 MIscl 845— 
Industrial Bank of Commerce v 
Packard Yonkers Oorp, 101 NTS 
2 d 189. affirmed 108 NTH 2d 349. 
279 AppJMv 12a 

55 GLJ. p 627 note 45—42 CJ p 761 
note 44. 

a Esn^Fatterson v Temple, 49 P 
24a 5 KanJbpp 44a 
55 CJ. P 628 note 4a 
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a question of the vendor’s intention,’ and it is not 
essential what induced that intention ^ In a few 
jurisdictions, however, where the second purchaser 
does not know of, or rely on, any indiaa of title 
with whidi the original seller may have mvested 
the first buyer, he is not protected in his purchase ’ 

Fraudulent delivery under vaUd agreement to sell. 
Wher^ although there is an exishng executory 
agreement to sell, there has been no delivery there¬ 
under to the prospective buyer but he later fraudu¬ 
lently obtains possession without the owner’s con¬ 
sent,’ or fraudulently obtains conditional delivery 
from the owner,^ he cannot pass to a bona fide pur¬ 
chaser title good as against the owner. 

Transfer induced by worthless consideration. A 
sale of goods obtained by means of a deceit as to 
the genuineness of the consideration cannot be 
a\oided by the sdler as against a bona fide purchas¬ 
er from the buyer,’ so that property delivered for 
a pretended consideration which turns out to be 
worthless may be retained by such a purdiaser as 
against the original owner ’ Thus, where a seller 
is induced to part with his property m exchange for 
other goods which subsequently are discovered to 


have been stolen, he cannot recover the goods with 
which he parted from the hands of a bona fide pur¬ 
chaser this is true where he accepts, m pay¬ 
ment for property sold by him, a forged mstru- 
ment^^ or a worthless one,^’ and a like rule seems 
to prevail where the goods are purchased with coun¬ 
terfeit money,^’ although the contrary result has 
been reached,^’ and this was done although a small 
part of the purchase pnce was paid m genuine 
money 

b. False Personation 

If a purehaaer mlarepresenta who ha It and Induoea a 
pretended aale to hhntelf under the belief that euoh tale 
la to another, a aubaequent bona flde purehaaer under him 
la not protected aa agalnat the defrauded owner; but, 
except aa the rule may be modifled by atatute, where the 
teller Intenda to tell the gooda to the peraon with whom 
he deala, title paaaea and a bona flde purehaaer will hold 
aa agalnat the original owner. 

If a purchaser misrepresents who he is and m- 
duces a pretended sale to himself under the belief 
that such sale is to another, a subsequent bona fide 
purchaser under him is not protected as ag^ainst the 
defrauded owner but, except as the rule may be 
modified by statute,^^ where the seller mtends to 


8 . XT—Fhelpa v aicQuade, 116 N 
BL 441, 220 KY. 222. laLA-lOlSB 
978 

85 CJ p 628 note 60. 

^ 2Cab—Barr v HelfHcb. 189 KW. 
281. 283. 108 Neb 801 
**The Inquiry is Did the owner In¬ 
tend to transfer the ownership aa 
well aa the possession of the prop¬ 
erty? If he did. there was a con¬ 
tract of sale The essential thing In 
the passing of title to personal prop¬ 
erty Is that the vendor and the ven¬ 
dee intend that the title shall pass, 
and not what Induced them to have 
that lntentlon.'*-^>arr v. Helfrlcb. 
supra. 

5 . Cal —Knapp v. Ijyman. 186 P. 886 , 
44 CalApp 288. 

sunn.—Globe MUllng Co v. lOnne- 
apolis Bl Go., 46 NW 806, 44 
Minn. 168 

55 C J p 628 note 62. 

6 L Ohio—Dean v Yates, 22 Ohio St 
888 

7. Dl—Jennings v Qage^ 18 Ill 610. 
56 Ain.D 476 

Tenn^Dlllard. etc.. Co v Beley Cot¬ 
ton Co, 863 SW 87, 160 Tenn. 195 
55 C.J. p 628 note 54 
a Va^Wllliams v Given. 6 Gratt 
868 . 47 Va. 268 
55 C J p 628 notes 56-68 
0 . Ark.—Sadler v Lewera, 48 Ark. 
14a 

66 G.J p 628 notes 67-68 
la OkL—Nelson v Jones, 219 IP 
667, 98 OkL 8 a 
66 C.J p 628 note 67* 


111 . Ind.—Dresher v Boy WUmeth 
Co, 82 NB.2d 260, 118 Ihd~6pp 
I 648 

56 CLJ p 628 note 69 

IS. US—Sullivan Co. v TVella DC 
Neb 89 F Supp 817. 

Gcl—E quitable Credit St Discount Go 
V. Murray. 64 SB.2d 660, 79 Ga. 
App 795—Hall v. Le Croy, 54 SE. 
2d 468, 79 GaJLpp 676—Blount v 
Bainbrldge, 68 SE.2d 182, 79 Ga. 
App 99—Capital Automobile Co v 
Ward, 189 S E. 718, 54 Ga.App 878 
Kan.—Nelson v Lewis, 58 P2d 818, 
148 Kan 106 

Mias.—Hayes v. Thompson, 91 So < 
275. 128 Miss. 661 | 

Mo—^Pettus V. Powers, App, 186 8. 
W2d 872 

Neb—Sullivan Go v Larson, 80 NW 
2d 460, 149 Neb 97 
Or—^Plummer v Kingsley, 826 P2d 
297, 190 Or 878 

Tenn.—Pool v George, 209 S W 2d 65, 
80 TennJtpp 608 

18. Ky—Arnett v Cloudas. 4 Dana 
299 

Va^Wllllama v Given, 6 Gratt 268, 
47 Ya. 268 

Id. Pa.—Green v Humphry. 60 Pa. 

2 ia 

IS. Fa.—Green v. Humphrey, supra. 

la Ho—Wlndle v. dtisens* Nat 
Bank, 216 SW 1020, 204 HOJkpp 
606 

66 CJ p 688 note 64 

Purchase from one without title see 

1 Intel i >»5 


vmftnr 

A seller who parted with posses¬ 
sion of animals solely on strength of 
forged chedk of buyer who fraudu¬ 
lently Impersonated himself as an¬ 
other person was holder of legal ti¬ 
tle, and could maintain action for 
conversion against packing company 
which was a bona flde purchaser in 
due course of trade for value paid 
where fraud of buyer In representing 
himself as another was only Inci¬ 
dental, and possession was not ob¬ 
tained as a result of the Impersona¬ 
tion but aa the proximate and imme¬ 
diately recurring result of the for¬ 
gery—Cowan v. Thompson, 152 SW. 
2d 1086, 25 TenxLApp 180 

17. ParOealar statirte construed 

(1) Statute providing that proper¬ 
ty obtained by larceny shall be re¬ 
stored to owner and that no sale 
thereof shall divest owner of his 
rights thereto, regardless of pur¬ 
chaser's good fUth. encompassed all 
forms of larceny extant when statute 
was enacted. Including larceny com¬ 
mitted in obtaining property by false 
Impersonatiott, thereby increasing 
Held wherein Innocent vendee's title 
was defeasible, and common law that 
thief can convey no title to his ven¬ 
dee, but that innocent vendee's title 
to goods previously obtained by 
ftaud Is Indefeasible, must give way 
within soope of statute.-^EUofaardaon 
V Seattle-First NM. Bank; Wash, 
829 P 8 d 841. 

(2) So, where goods are obtained 
i from true owner thereof by false Im- 


1102 
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sell his goods to the person Trith whom he deals, 
e\en though he is deceived as to that person’s iden¬ 
tity or responsibihly, title passes, and a bona fide 
purchaser will hold as against the original owner 
It is a question of fact what the intention of the 
seller is m a given transaction 

Purported agency The defrauded owner of goods 
can recover them from a bona fide purchaser tinder 
one who has obtained them from the true owner by 
a pretended purchase for, or in behalf of, another 
person or of a firm, which representanon of author¬ 
ity is false and fraudulent 

Concealed agency WTiere a seller assents to a 
sale to an individual personally, who represents that 
he is bu 3 ring for himself, when m reality he is buy¬ 
ing only as agent for another, with whom the seller 
never consents to deal, a bona fide purchaser from 
the concealed principal cannot hold as against the 
defrauded owner 

e. Conditional Behvexy 

Although there le some authority to the contrary, It 
has been held that, where the owner of goods agrees to 
aell them to another and delivery le eond tioned on the 
payment of a cheek or cash, or on some other aot on the 
part of the buyer, the buyer has only a qualified posses¬ 
sion, and a bona fide purchaser from him cannot hoid 
against the true owner If the condition should fall 

The situation where there is an absolute delivery 


, of property to a purchaser with reservation of title 
in the \endor as securi:\, conditioned to pass on the 
performance of some future act, and that, wrhere 
there is merely a qualified delnery of possession 
condiuoced to become absolute on some happening 
or corddct m the future^ receive distmct and in¬ 
dependent treatment as far as the rights of bona fide 
purchasers to the goods are concerned.-® The scope 
of this subdivision is confined to cases where the 
1 delivery itself is conditional or qualified. It has 
been held that, where the owner of goods agrees to 
sell them to another and receives as conditional 
payment for the goods a check of the buyer, on the 
pa}rment of which the transfer of possession is con¬ 
ditioned, the buyer has only a quahfied possession, 
and a bona fide purchaser from him cannot hold 
against the true owner if the condition of payment 
should fail,®® and a hke rule has been treated as 
applicable generally where the delivery is con¬ 
ditioned on the concurrent payment of cash,®^ or 
on some other act on the part of the bu} er On 
the other hand, this view has been rejected and a 
contrary doctrine has been establidied.®® 

IFatzvr. If the seller expressly or by implication 
effectively waives the condition imposed on delivery, 
a bona fide purchaser from the bu^’er after such 
waiver is protected against the assertion of the sell¬ 
er’s nghts®" 


personatiozi, as In case of purchase 
of automobile from reglsterefi owner 
by one glvlnsr forged check In pay¬ 
ment of price, statute applies and 
must prevail, even when euheequent 
vendee la innocent porchaeer. so as 
to entitle registered owner to replev¬ 
in automobile so obtained from per¬ 
sons purchasing it in good faith from 
corporation to which forger sold it 
and delivered title certificate with 
registered owner^e signature forged 
thereon.—Richardson v Seattle-First 
Nat. Bank, supra. 

(8) Owner of animals delivering 
poasesslon thereof to one purporting 
to be buyer, who falsely personated 
another and gave forged check in 
payment, was entitled to recover an¬ 
imals In action of replevin from in¬ 
nocent purcdiaaer for value.—& 
Go V. Boltmen, 47 P 2d 889, ISS 
Wash. 447 

18. Ky—Dudley v. Ijovlns, SSO S.W 
2d 878, 810 Ey 491. 

NT—Hoffman v Alpera. 88 N.TS. 

2d 661, 193 Misa 695 
56 C J p 620 note 65 
18 . Me—Martin v. Green, 102 A. 
977. 117 Me 188 

NT—Phelps V MoQuade, 116 N.B. 

441, 220 NT 282, liJULlOlSB 972 
66 CJ p 629 note 66 
flO. SC—Russell Wmis, Inc., v 
Page. 48 SB.2d 687, 218 SG 166 


Utah.—Petty v Borg, 160 P.2d 776, 
106 Utah 524 
55 C J. p 629 note 67. 

SI. ni—Reid, etc.. Oo v. Shelty, 99 
RlApp 189 

SS Minn —SVeeman v Kraemer, 66 
NW 465, 68 Minn. 242—National 
Bank of Commerce \ Chicago, eta, 
R. Go. 46 NW 842, 660. 44 Minn. 
224. 20 Am.S.R. 566, 9 ULA. 268 
66 C J p 629 note TO 
Bona fide purchaser ffom conditional 
vendee see infra i 674. 

88. AJa.—J Ii. McClnre Motor Go v 
McClain. 42 So 2d 266. 84 AUuApp I 
614 

Or—Eeegan v. lisnsto^ 186 P2d 717. 

171 Or 194 
55 C J p 629 note 71 
Purchase from one without title see 
infra 9 296. 

Xa Oeocgia 

(1) Delivery conditioned on pay¬ 
ment of the purchase price has. In 
general, been aald not to enable the 
seller to reclaim the goods from a 
bona fide purchaser from ihe bu^er 
—Flannery v Harley, 48 S.FL 765, 
117 Oa. 488—55 GU. P 680 note 75. 

(2) Where a check is received in 
conditional payment, a bona fide pur¬ 
chaser from one receiving the goods 
jmr<fiiased hy delivery conditioned on 
jMyment cannot ludd against the 

um 


original owner.—Chafin v Cos. 147 S 
R 154 89 GaApp 801—55 GLJ. p 680 
note 76 

(8) Statutory provision that cotton 
and certain other products sold by 
planters or commission merchants 
for c ash, although delivered to a 
buyer subject to this condition, can¬ 
not be sold by him to a bona fide pur- 
<diaser before payment of the price 
so as to enable the latter to hold 
against the seller constitutes an ex¬ 
ception to the general law of the Ju¬ 
risdiction with reference to the effect 
of sales to bona fide purchasers.— 
Flannery v Harlev. 43 SR 766 117 
Ga. 4S8—Anchor Duck Mills v Harr. 
160 SR 572. 40 GaJkpp. 568—55 CJ 
p 680 note 78. 

&6b Ala . C or p ns Jiirls otted U 
Moore v Long. 38 So 2d 6. 6. 266 
Ala. 47. 

66 GLJ p 629 note 72. 

85. Maas—^Hlrschom v Cannes. 9S 
Masa 149 

65 GLJ. p 680 note 78 

861 Md.—Hall V. Hinks. 21 Md. 
406. 

55 C.J. P 680 note 74. 

87. Ala.—J L. McClure Motor Co v 
McClain, 42 So 2d 286, 84 AlaA.DP 
614. 

65 GLJ. p 680 note SO. 
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. -Purchase from One without Ti¬ 

tle or Authority to Sell 
a. In general 
b Effect of possession 

c. From bailee or custodian 

d. From finder 

c. From one who obtained goods tor- 
tiously or fdomonsly 
£. From one havmg apparent title or au- 
thonty to sell 

a. In General 

Ordinarily a parson having no titio or authority to sell 
oan convoy no title even to a bona lido purchaser In the 
abssnes of facts constituting an estoppel or of statutory 
provisions to the contrary. 

In view of the rule stated supra § 291 that nee one 


can transfer to a bona fide purchaser a better nght 
than he himself possesses, ordinarily, a person hav¬ 
mg no title or authority to sell can convQr no 
title even to a bona fide purchaser, m the absence 
of facts constituting an estoppel,^^ or of statutory 
provisions to the contraiy.^^ Consequently, even 
such a purchaser, under a defective title, cannot 
hold against the true propnetor;’^ m su(^ a case 
the doctrine of caveat emptor apphea.^^ 

b. Effect of Posseadon 

Possession Is an Indicium of title and gives rise to 
a rebuttable presumption of ownership; but the delivery 
Of possession Is not, of Itself, the giving of such Indicia 
of title to, or authority to dispose of, goods ae will pre¬ 
clude the true owner from asserting his right thereto. 

Possession is one mdiaum of title,*^ and a strong 
one;^* it has even been characterized as the 


aa. IT S^lh re Kamens QuaUty 
llarketa DCPa., 10 FSupp S6S, 
reversed on other grounds, GLCJL. 
General Idotors Aooeptanoe Oorpo- 
ratlon v Horton, 85 F2d 461 
.Vrlz.—Simpson v. Shaw, 126 P Id 667, 
61 Arts. 291 

Cal—Slebenhsner v. Bank of Califor¬ 
nia Nat. Ana'll. 194 P 1061, 111 CaL 
289 

Del —SL I, DiiPont de Nemours 4b Co 

V lAird, 8 A.ld 168, 24 Del Gh. 182, 
modified on other grounds 9 A.ld 
76.14 DeLCh. 160 

Oa.—Guthrie v. Handley, 181 SJSL 80, 
66 GaJlppw 48a 

Ija.—Packard Pla. Motors Co v. 
lone, 24 Sold 75, 208 liS. 1068— 
Port Flnanoe Oo. v. Bar, App, 46 
So Id 404. 

N Y —Brentov Diamond Co v Welsa 
271 NTS 616, 160 Mlea 918, af¬ 
firmed 875 NY8 874 
Or—Plummer ▼ KlngSley, 218 Pld 
897, 190 Or 878—Kelley v Nesa, 
189 Pld 670, 181 Or 661—Keegan 

V. lisnsle, 185 Pld 717, 171 Or 194 
SD—Iowa Guarantee Mortg. Corpo¬ 
ration V General Motors Accept- 
anoe Corporation, 160 NW. 669, 68 
SJ> 18 

Tex.—Selgal v Warrick, ClvJbpp, 114 
SWld 888—KimbeU MlUing Co v 
Greene, av.App, 162 SWld 991, 
affirmed 170 SWM 191, 141 Tex. 
84—Stuart Motor Co v Burroughs 
Adding MCeh. Co, ClvJlpp, 47 S 

W. 2d 687—Texas Pipe Ldne Oo v 
Ooxart. CivApp, 88 SWld 908. 
error dlemleaed. 

Va.—Plrst Nat. Bank of Wasmesboro 

V Johnson, 81 SBLld 681, 188 Ta. 
117. 

Wabh.—Batonvnie State Bank v. 
MaT s h a ll . 17 Pld 14^ 170 Wabh. 
501 

66 cur p 610 note 81. 

Bona fide purehaeer from one having 
apparent title or authority to sell 
see Infra sohdlvlston f of this seo- 
tton. 


Kstoppei generally see Bstoppai 66 1- 
166 

Purchaser under one taking property 
by Bale void by reason of fraud see 
supra I 194 

Title and right of buyer In general 
see supra |6 179-281. 

'Non dat aul non habet.**—AppUca- 
tlon of Goodchlld, 180 NYK 688, 6S9, 
160 Mlac. 788 
IBotor vebible 

(1) IJhder the rule that no man 
can be divoatod of hia property with¬ 
out hla conaont, even an innocent pur- 
ohaaer of a motor vehlole from one 
who has no title thereto and no au¬ 
thority to aeil cannot hold It against 
the true owner, unlese the owner Is 
precluded from denying the Bailer's 
authority. 

Ark.—Pruitt Trade 4b Implement Co. 
V Ferguson, 817 SWld 944, 216 
Ark. 848 

Ga.—Berger v Noble, 67 8 Slid 844, 
81 GaJVpp 84—Blount v Baln- 
brldge, 68 SJaid 111, 78 GaJkpp 
99 

HI —Ford Motor Co v. National Bond 
4b mveetinent Co, 14 NJOld 806, 
294 HLApp. 686 

NY.—BfCron v Haile, 108 NY Sid 
661. 

OkL—Al'e Anto Sales v Mobkowlts, 
124 Pld 688, 108 OkL 611. 

41 CJ p 760 notes 87, 88 

(1) Thus an Innocent pnrehaser 
for value aoauired no title from an 
executory buyer of the car, to whom 
title was not iiassed.—Etaynes v. 
Hbwe, Tex.Civ.App, 180 8.W 148 
Xenst Beoelpts Aot has not chang>- 
ed the general rule that a dealer can¬ 
not convey to a buyer a better title 
than he poaaeaeea—Ford Motor Co. 
V National Bond 4b Investment Co, 
14 NHld 806, 294 IlLApp 686. 

Trafoam Sslos Act declares rule of 
text—Swarts v. White, 18 P.2d 643, 
80 Utah 160 

28. Ga.—Singer Sewing Mbch. Co. v. 
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Wardlaw; 118 SBL 107, 29 GaJkpp 
818. 

8(K Ala.—Hbore v. Long, 88 So Id 6, 
160 Ala. 47—Hooper v Britt, 61 So 
Id 647, 16 AlaApp 611 
Ark.—G H. Hardin 4b Oo v Net- 
Uas. 98 aw 2d 816, 191 Ark. 610 
Vt—Oobum V. Drown, 40 A.2d 628. 
114 Vt 168 

Va.—Firat Nat Bank of Waynesboro 
V Johnson, 81 SB Id 681, 188 Ve. 
117. 

66 aj p 881 note 86. 

mdfonn Sales Act adopts rule of 
text—Hyatt v. Beynolds, 17 Sold 
418, 246 Ala. 411 

81- Cal —Metropolitan Finance Oorp 
of California v Mort 109 Pld 969. 
41 Cal App 2d 768. 

Ga.—Guthrie v Handley, 198 SB. 80, 
68 GaApp 488 

N.Y—M. Brotchiner 4b Sons v M 
Ullman, Ino., 262 N.YS 244, 141 
Mlaa 102 

Tex.—M. H. Thomas 4b Go v. Haw¬ 
thorne, avApp, 246 SW. 966 

65 C J p 681 note 86 

Bnty to asoertain owmesbUp 

(1) One who buys property must 

at his peril, ascertain the ownership 
Id a h o—Federal Land of Spo¬ 

kane V. McGlond, 20 P2d 201, 61 
Idaho 694. 

Tex.—Selgal v. WarrlCk, dvApp, 
214 SWld 883 

(2) It le the duty of the buyer to 
see that the aoUer has good title to 
the property Involved, and the mere 
fact that the goods were purchased 
In good fblfh is Inaufflolent—Good¬ 
man V. Nlehola, 188 aW2d 666, 288 
MoApp. 802. 

88. HL—Lyon 4b Stoaly v. Walldren, 
201 IlLApp 809 

66 GU p 682 note 90. 

Foasesaion as Indicium of title gen¬ 
erally see Property i 17. 

88. HL—Lyon 4b EMly v. Walldren, 
supra. 
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strongest*^ Possession alone is pnma faae evi¬ 
dence of title,*5 but, unless accompanied by some¬ 
thing more, mere possession constitutes only pnma 
facie evidence of title^^ and is not conclusive of 
the title and one who takes m reliance on it 
cannot hold m opposition to the true owner The 
dehvery of possession is not, of itself, the giving 
of such indicia of title to, or authonfy to dispose 
of, g^ds as will predude the true owner from as¬ 
serting his right thereto Under the Uniform 
Sales Act, where the goods are m existence and in 
the possession of the seller, it has been hdd that 
he can convey a good title to an innocent purchaser 
for value without notice.^<^ 

c. Bailee or Custodian 

In th« absence of conduct precluding the owner of 
goods from denying the authority of another to dispose 
of them, a bona fide purchaser of personal property does 
not aoquire a title good as against the true owner by 
purohase from a bailee or oustodian for a speolal pur- 
pose 

In the absence of conduct preduding the owner 


of goods from denying the authority of another to 
dispose of tnem, a bona £de purchaser of personal 
property does not acquire a title good as against 
the true oivner 1^ purchase from a bailee^* or a 
custodian for a special pjrpose^^ This is true 
even vrhere there is, additionally to the bailment, an 
option given the bailee to purchase the proper^, 
which opnon is unexermsed at the time of the sale 
to the bona fide purchaser ^ A statute protectuig 
J bona fide creditors of a vendee or lessee of sheqp 
’ may not be rendered moperative by the mere agree¬ 
ment of a lessor and lessee to revoke their lease.^^ 

Bailee to negoUate sale. A bona fide purchaser, 
from one to whom possession of goods is dehvered 
on his fraudulent representation that he knows of a 
person mterested m their purchase, with power to 
permit examination of the goods, but with no power 
to make an ofi^er, or oondnde a sale,^^ or with 
power limited to getting an ofiFer for them or a 
match for them,^^ or to seUing to the protective 
customer and returning the goods or the money 


Mo*—Ooddard Grocor Oo v. Vfead- 
man. App.. 127 8W2d 76S 
66 C J p 622 note 91. 

**Tlie law is most ioaloua In Its 
protection of the Innocent purchaser 
of a chattel for value without notioe. 
who has relied upon possesalon as 
the badge of ownership **<—6011 v 
Dennis, 92 PSd 1002, 1006, 42 KJd. 
260. 

afti sc.—'Hudnal v Wilder, 16 S.C. 

U 294, 17 AslD 744. 

8B. Mo —Gtoddard Grocer Oo v. 

B^eedman, App, 127 8.W2d 769. 
86 Miss.—BjetChum v. Brennan, 62 
Miss 696. 

66 C J p 622 note 92. 

Rebuttable presumption of ownership 
as arising from possession gener¬ 
ally see Property 117 a. 
SresumptloiL of owasMblp sad sight 
to dispose 

Possession of personal chattel^ by 
virtue of which possessor is given 
dominion and control over property 
as if it were his own, oaxrles pre¬ 
sumption of his ownership and con- 
seauent right to dispose of chattels. 
—Blount V Bainbridgo, 62 SJS.2d 122. 
79 GaJLpp 99 

87. Ky —Chism v Woods, HCrd. 621, 
2 AulD 740 
66 C.J. p 622 note 94. 

88L Neb—Snyder v. lilncoln, 26 N 
W 2d 422,160 Neb 681 
NT—Idndner v. Winston, 270 N.TSL 
829, 161 Mlsa 499 

Tex.—Cospns Jnzls cUed la Selgal v 
WarnCk, ClvJkpp, 214 8.W2d 882. 
885. 

66 C J. p 682 note 96. 

89. Ala.—Sfonderson BaJcer Lumber 
Oo V. Headley, 26 So 2d 81, 247 

77C JS—70 


Ala. 681 —J L. McClnre Motor Co 
V McClain, 42 So 2d 266, 24 Ala. 
App 614 

Iowa.—Oorpns Juris cited in Kirk v 
Madsen. 26 NW2d 767, 760, 240 
Iowa 622 

Mo —Schrader v W’estport Ave. 
Bank, 166 SW2d 762, 226 MoJlpp 
262 

Neb—Snyder v Idncoln, 26 N.W.2d 
482, 160 Neb 681. 

OkL—Al’s Auto Sales v. Mokkowltx. 
224 P2d 688, 208 OkL 611—Adkis- 
son V. Waitman, 212 P.2d 466, 202 
OkL 209. 

Or—Plummer v. mngkley, 226 P2d 
297, 190 Or 278 

Tex^—M H. Thomas & Co v Baw^ 
thomSi Civ App, 246 SW 966 
66 CLJ. p 622 note 96, p 629 note 88 
Cal. 

40. Tenn.—Dysart v Hamilton, 11 
TennApp. 42 
Statete head ImappUoahle 

Garage operator who bought tools 
under unrecorded conditional sales 
contract and defaulted after Initial 
payment, and who delivered bill of 
sale, witnessed but not recorded, to 
seller who left tools with buyer for 
his use, was not a "person ha\Ing 
sold goods'* who could transfer rights 
in tools to third person by purported 
sale of interest, under sales act pro¬ 
viding that bona fide purcfbaasr for 
value from "person having sold 
goode" and conttening In possession 
thereof; shall tsks deUvery as If it 
were expressly authorised by owner. 
—Dahl V. Stromberg, 200 P.8d 496. 21 
Wash.2d 88A 

41m Mo—Goddard Grocer Co v 
Freedman, App • 127 S.W.2d 759 
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NT—General Moto» Acoeptsnoe 
Corporation v Baker. 291 NTS 
1016, 161 Miso. 228—Ehhlbusch v 
Conanmers Diaoonnt Oorp., 288 N 
TS 511,169 Miac. 688 

Tex.—Selgal v. Warrick, CivApp > 
314 8.W2d 888—M H Thomas Sb 
Co T Hawthorne^ dvAppu, 245 8 
W. 086 

55 C J p 688 note 08 

Conduct of owner preluding him 
from asserting his title against 
bona fide purdhassr generally see 
infta subdivision f of this sec¬ 
tion. 

Xasese of rf mmnsrtv 

Okl—Hanlsee v Rehdiert. 8 Pfd 87, 
156 Okl 0 

56 CU p 622 note 02. 

48. Cal—Califomia Jewelry Go. v 
Providmit Loan Ass’n, 45 P 2d 271, 
e CalApp 2d 606 

Mie—Giguere v. Morrlsetteb 48 A2d 
257. 

56CJ.p 624 iiote92. 

Pledgee 

N T.—General Motors Acceptance 
Corporation v Baker, 201 NTS. 
1015, 101 Miac. 228—Fkhlbusch v 
Consumers Discount Gorpu, 2S8 X 
T.& 511,150 Miac. 568. 

48. NT.r-Ballsrd v. Burgett, 40 N 
T. 814. 

66CLJ.p626notsl. 

48. Utsh^WasaUh Livestock Lean 
Go. V. Ntoiaon, 61 P2d 816, 90 Utah 
SSL 

48. AIsl—V ines v. Jalto Jewelry 
Oo.. 55 So. 440, 1 AlsApp 890 

46* Md.—Levi V. Booth, 68 Md. 805, 
42 Azn.R. 882. 
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within the hour,^^ or to negotiating \rith, hut not 
sdling to, the person speafically named as inter¬ 
ested, the owner meanwhile retaining the documents 
of title,^^ or for the purpose of show mg them to the 
public generally, although with no power to sell 
them,^^ cannot hold the property as against the own¬ 
er who has thus parted with possession for a tempo¬ 
rary and limited purpose. 

d. From Finder 

Those purohaelng from mere flndere of property are 
to be eoneldered as not holding by a title good against 
the owners of the lost goods. 

As a limitation on the extent to which protection 
18 to be accorded to bona fide purchasers, those pur¬ 
chasing from mere finders of property are to be con¬ 
sidered as not holding by a title good against the 
owners of the lost goods.^^ 

6. F^ One 'Who Obtained Otoods Tortioiisly 
or Fdonioualy 

A bona fide purchaser of personal property taken tor- 


tlously or wrongfully, as by trespass or theft, does not 
aoquire a title good against the true owner. 

A bona fide purchaser of personal property does 
not, by his purchase, acqmre a title good agamst the 
true owner where the property was taken tortious- 
lySi or wroiigfully,^^ as where, for instance, it has 
been taken by trespass and this is true although 
the wrongful act by which the sdler acqmres pos¬ 
session IS the act of another person Thus, where 
goods have been, obtained by theft, a subsequent 
bona fide purchaser is not accorded protection 
against a suit by the onginal owner Although 
the same rule has been said to operate as to property 
obtamed by felony generally,** as by a contract m- 
duced by such fraud as involves a public wrong,*^ 
in practice the rule is not extended to all acts 
whidi are felomes, but is properly to be confined 
only to property acqmred by conduct which was 
fdony at common law,** or by such a felony as m- 
volves wrongfully taking the goods without the 


47. Iowa.—Baehr ▼ daxl^ 49 NW I 
840, 88 Iowa SIS, 18 tiRjL. 717. I 
65 CXJ p 686 note 7 [a] 

4a Tez.—Hamilton v. Palmer, Glv 
App, 266 SW 240. 

550 JT p 685 note 5 

40. KT—Smith v Clewa, 21 Km 
160, 114 XT 190, 11 Am.SB. 627, 
4 UBJL 882 

60. Ind^-^tultx V. Hiltenberger, 96 
Xm 681, 1T6 Ind. 661. 

55CJ.p 685note9 

Title to lost goods In general see 
Finding Lost GkK>ds i 8 2-4 
6L 3Io—Goddard Grocer Go v 
Freedman. App., 127 aW2d 759 
55 C J p 635 note U 
6a 316—Goddard Grocer Go. v. 
Ileedinaa, supra. 

XT—ElEron ▼ HaOe, 108 KYSSd 
66L 

55 aj p 636 note la 
88 310—Counts v Metsger, App, 

238 SW2d 896—Goddard Grocer 
r'o V Freedman, App., 187 SW2d 
759. 

Or—Plummer v. Kingsley, 886 F. 

2d 297, 190 Or 878 
55 aj p 686 note 18 
54i Oolo—Helshman ▼ Hope^ 843 
P. 782. 79 Colo 1 
55 C J p 686 note 14 
6a ITS—Pridgen t Baugh & Sons 
Co. DCXC. 80 F2d 858—Southern 
Fac. Co V Bank of Amarlca, DC 
HI, 28 F3d 889—T7 S V. Barnard, 
D CLTenn., 78 F Supp 581 
AUL—Geneva Gin & Storage Co. v 
Bawla, 189 So 784, 240 Ala 820— 
Gay y Huguley, 84 So 2d 712, 88 
AlaApp 488 

Cal—BarthOlmesa ▼ Cavalier, 88 P. 

2d 484, S CaLApp8d 477 
Ga—Briscoe v. Pool, 177 8JL 846, 
50 GaApp 147. 


Ey—Blue Grata Taxi Garage Co v 
Shepherd. 200 SW2d 886, 804 Ky 
890—Bozeman Hortuary Ass'n v 
Fairchild, 68 SW8d 766, 858 Xy 
74. 92 A.L.B. 410—People's Xat. 
Bank V. Jones, 61 8W2d 17, 849 
Ky 468 

La—Packard Fla Kotors Co v Ma¬ 
lone, 24 So 2d 75, 208 La 1058— 
Bmerson v. Sooknl, App, 9 So 2d 
835—Lynn v Lafltte, App, 177 So 
88 

Mass—Pratt v Elgginson, 119 xm 
661. 280 Masa 356. 1 AL.R. 714. 

Ho —Schrader v Westport Ava 
Bank, 156 SW2d 758. 286 H6App 
862—GMdard Grocer Go v FVeed- 
man, App, 127 SW2d 769 

Xeb—Snsrder v Lincoln, 85 XW8d 
488, 150 Xab 681 

X J —Katlonal Retailers Mat. Ina 
Ca V Gambino, 64 A.3d 927, 1 K 
J Super 627 

XM—Bell V Dennla 98 P2d 1008, 
48 XM. 860 

XT—Hents v MlUer, 94 XT 64— 
Fowler V. Firth, 2 XTS2d 860, 
268 AppDiv 145, affirmed 16 XIL 
8d 401, 878 XT 688—Hoffman v 
Alpem, 86 XT8 8d 561, 198 Mlsa 
696—Rosa V Leud, 85 NTS2d 
497, 194 Mlaa 846 

Ohio—Mode V Eafflta, 68 Xm8d 178, 
75 Ohio App 805 

Or—dPlummor v Kingsley, 826 P2d 
297, 190 Or 878 

S C —Sun Ina Office v. Foil* 187 B BL 
688. 187 S.C 188 

Tex.—Oarpns Furls oitsd ha McKin¬ 
ney V Groan, 188 STV2d 144, 146, 
144 Tex. 9—Davis v Gonzalea Glv 
App, 286 S W 2d 221, error dlsmlss- 
edr-Mannlng v Miller, ClvJkpp, 
206 S W.2d 165, error refused no re¬ 
versible error 

Utah.—Swartz v. White, 18 P.2d 648, 
86 Utah 150. 


Wash.—RlcOiardaon v Saattla-Firat 
Nat. Bank. 289 P2d 84L 

65 CJ p 686 note 16 
Impsr s c xn at loii 

Where buyer of automobile from 
plaintiff impersonated a dtisen of 
good financial standing and drew 
diedc on dty bank In name of Im¬ 
personated person In payment of au- 
tomobUa and automobile was sold to 
Impersonator after plaintiff's rspre- 
sentatlve telephoned bank cashier 
and obtained Information as to finan¬ 
cial standing of Impersonated x>erson, 
and obtained descsrlptton of imperson¬ 
ated person which seemed to conform 
to impersonator, the automobile was 
obtained from plaintiff by theft with¬ 
in statute defining theft, and Imper¬ 
sonator could not pass title to a bona 
fide busrer—Port Flnanoe Go. v Ber, 
LaApp, 45 Sold 404. 

Ttlokaizy and tend ooastltutliig ooobu 
MonJaw toareeny 

Where buyer induced sales of au¬ 
tomobiles by false statttnents with 
resxMOt to hla Identity and worth and 
by giving forged checks, the automo- 
bllea were obtained by trlOkery and 
fraud which csonatltated common-law 
larceny, so that the buyer never ac»- 
dulred title and therefore persons 
claiming through snoh buyer could 
not recover automobiles from the 
true owners.—Damls v Barela, 40 X. 
TS8d 107, 266 AppJ>lv 698 

66 Arl&—Tates v. Russell, 180 P 
010, 80 Arls. 888 

65 C J p 686 note 16 

67, Pa^—Neff V Landis, 1 JL 177,110 
Ta. 804. 

66. XT—Bsnedlet v Willlama, 48 
Hun 128, 15 XT St. 677. 

65 C.J. p 087 note 19. 
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owTier*s consent rather than acquiring them under ; 
delivery from him induced 1^* false representa¬ 
tions,*® and the mere fact that they are acquired hy 
any conduct amounting, by statute, to a felony is not f 
suffiaent*® I 

Statutory right to reimhursemeni WTien a statute j 
providmg in substance that, if a thing lost or stolen J 
IS bought m good faith m a fair or public market, I 
or at a public sale, or from a trader or person deal¬ 
ing m similar articles, the owner cannot reclaim it < 
without reimbursing to the purchaser the price to 
be paid for it, appears m a chapter of the code re¬ 
lating to prescnption and immediately follow .ng a 
section setting out the length of time requisite for 
the title of movables to pass by prescription, it is to 
be construed m connection w*ith the section thus 
preceding it,®^ and its effect is to provide that a 
bona fide purchaser of goods, lost or stolen under the 
arcumstances described, by holding for the pre¬ 
scriptive period does not acquire title but only the 
statutory right to reimbursement,®- and that, if such 
a purchaser of sudi goods has held for less than the 
statutory period, he has not even the right to reim¬ 
bursement ®® 

f . From One Having Apparent Title or Author¬ 
ity to Sell 

If the owner of goods Invests another with the In¬ 
dicia of an absolute title thereto, or of authority to 


transfer them, and the latter, while the property Is In his 
possession, sells It to a bona fide purchaser who relies 
on such possession and Indicia of title, the owner Is 
precluded from asserting his claim against such pur¬ 
chaser 

If the owner of goods invests another with the in¬ 
dicia of an absolute title thereto or of authority to 
transfer them, and the latter, while the proper^ is 
in his possession, sdls it to a bona fide purchaser 
who relies on such possession and indicia of title 
thereto, tne owner is precluded from asserting his 
claim against such purdiaser,®® and so, when the 
owner of property by his own voluntary act of con¬ 
sent has given to another such evidence of the right 
of selhng his goods as, according to the custom of 
trade in the common understanding of the world, 
usually accompanies the authonty of disposal, the 
owner furmshmg such indicia or apparent authonty 
IS bound by it, and the bona fide purchaser obtains 
title.®* As shown supra subdivision b of this sec¬ 
tion, mere possession is not a sufiiaent indiaum to 
predude the owner’s daim; nor is any conduct or 
declaration, of the person wrongfully assuming to 
dispose of the goods or of a stranger, m itself suffi- 
aent to predude the true owner’s daim ®® There 
must be some negligent or wrongful act or omis¬ 
sion, on the part of the true owner, conferring on 
the pe^-son selling the goods an appearance of 
property®^ Further, the bona fide purchaser, in 
order to obtain title, must have relied on the in- 


50. Mo —doddaxU Grocer Co v 
Freedman. App. 127 SW2d 759 
KY—Benedict v William^ 48 Hun 
128, 16 KTSt 677 
66 CJ p 687 note 80 
**Xlie UBdexlylBa 

pcSaoflpla la that In the one caae pos- 
seaalon has been obtained wlthont the 
owner’s consent, whereas In the other 
possession has been obtained by the 
owner’s own voluntary act”—God¬ 
dard Grocer Co v. Freedman, Mo 
App, 127 SW2d 769, 768 

50. KT—^Benedict v. WllUains, 48 
Hun 128, 16 KYSt 677. 

66 C J p 687 note 81. 


5L La.—Securities 

Sales 

Co 

V 

Blabkwell, 120 So 

46. 167 La. 667 

eSi La.—Securities 
Bladcwell, supra. 

Sales 

Co 

V 

53. La.—Seeuritlea 
Bladkwell, supra. 

Sales 

Co 

V 


54, IIS—In re Kteiens Quality 
Marlcets, DaPa., 10 FSupp 268. 
reversed on other grounds, CCLA., 
General Motors Acceptance Corpo¬ 
ration V Horton, 86 F2d 468. 

Ala.—J. Ii. McClure Motor Co. v Mo- 
niain, 42 So 2d ledi 84 AlaJkpp 
614 

Cal —Barthelmeas v Cavalier, 88 P. 
2d 484^ 2 <MLApp 2d 477. 


M —EL I, DuPont de Nemours & Co. 

V Daird. 8 A.2d 162, 24 Del Ch. 162, 
modified on other grounds 9 A.2d 
76, 24 Del Ch. 260 

Fla.—Nash Miami Motors v Bandel. 

87 So 2d 266. 160 Fla. 926 
Oa^Wolfe V Smith. 56 SE.2d 6f5, 
80 GaJU>p 186—Bquitsble Credit & 
Discount Co V. Murray, 64 8.E.2d 
660, 79 QaJkpp. 796—Blount v 
Balnbridge, 68 S.B2d 122, 79 Ga. 
App 99 

Ind.—Dresher v Roy Timmeth Co.. 82 
NR2d 260. 118 IndJtpp 542. 

San—Failey v. E2ory, 210 P. 246, 118 
j Kan 221. 

Ky—Blue Grass Taxi Oarage Co v 
Shepherd. 200 8W2d 986, 204 Ky. 
890 

Mo—Pettua v Powers, App, 185 S 
W2d 872—Schrader v TVestport 
Ava Bank, 166 aW2d 763, 226 
MoJ^P 862. 

OU—Al’s Auto Sales v Mobkowiti; 

224 P 2d 688, 202 Old 611 
Or—Plummer v Kingsley, 228 P2d 
297, 190 Or 278—Cozpns tads 
qpoted in Weyerhaeuser Timber Co 

V First Nat Bank, 88 P2d 48. 68. 
160 Or 172, rtfieard 42 PAd 1078, 
160 Or. 172 

Tex.—Parma v First Nat Bank, 
OonuApp, 88 SW2d 893 
‘Wash.—Orillia Dumber Co. v. Chica¬ 
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go, M. A P S., R. Go., 146 P 850, 84 
Wash. 862. 

66 C J p 688 note 88 
Xsaocent pmoiliaser for value of 
claim firom one who rightfully poa- 
aeaaes evidencss of ownership there¬ 
of takes claim free of any latent 
eauitlea in third persons, both in law 
and in egnlty.—Lasser v. Philadel¬ 
phia Nat Bank, 188 A.8d 791, 821 Pa. 
189. 

55. Ala.—J*. lu McClure Motor Co. v 
McClain, 42 So 2d 266, 84 Ala.App. 
614. 

Ga.—Blount v. Balnbridge, 58 S E.2d 
122 , T9 GaJtpp 99. 

Wash.—Orillia Lumber Co v. Chi¬ 
cago, M & P & By. Co., 146 P. 850, 
84 Wash. 282. 

55GJ.p889note 87. 

55. ind.T—Gtatry v. Singleton, 69 
S W 898, 905, 4 Ind T 846, ailirmed 
128 F. 679, 83 CC A. 281. 

66 CJ. p 889 note 89 

07. Ark.—G H. Hardin A Co v 
Nettiesi 98 &W2d 816, 192 Ark. 
810 

—Blue Grass Taxi Garage Co v 
Shepherd, 209 &W.2d 936, 804 Ky 
890 

66 CLJ. p 689 note 40 
xaUnre to reoecd sale of airpluis 
Where purchaser of airplane. In 
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dicia of title thus vested in Us vendor, in making 
the purchase,^^ and his rehance must be based on 
sudi facts and circumstances as reasonably warrant 
the condusion of authority or title Where an 
owner of goods mtrusts their possession to another 
and accompames the ddivery with the muniments 
and documents of title, a bona fide purchaser on 
the faith of such evidences gives the purchaser a 
title good against the true owner,^^ but, if the docu¬ 
ments m question are not given by or under the au¬ 
thority of the true owner, he is not precluded by 
them from daimmg the goods.^^ An owner who, 
after confidmg or acquiescing m possession of goods 
m another, stands by and permits the other to deal 
with the goods as his own, unthout objection, is 
thereafter precluded to contest the title of the bona 
fide purchaser mto whose hands he allowed the 
goods to come, without warmng,?^ it is not es¬ 
sential for this purpose that the owner shall have 
been {diysically present at the time of such deal¬ 
ing,but if he has no knowledge that the person 
m possession is dealing with the goods as his own, 
he IS not barred from claiming the goods from a 
bona fide purchaser on the ground that he has 
failed to mfoxm the latter of his rights 

Delivery to dealer. The owner of goods, who de- 
hvers possession to a general dealer m that class 
of goods, knowmg that the latter is engaged m 
selling that kmd of proper^ and mtending that 


the goods delivered shall be displayed for sale by 
the other as part of his stock of merchandise, can¬ 
not set up his ownership against a bona fide purchas¬ 
er from the trader buymg goods so delivered and so 
displayed,^^ and, where there has previously been 
a regular course of deahng between the owner and 
the dealer by which the former has furmshed goods 
for the latter to sell, retaining the title until pay¬ 
ment, whidi is customarily made after the dealer 
has sold to third persons as ostensible owner, a 
bona fide purchaser acquires hy his purdiase a title 
which the true owner is preduded to deny It is 
not eveiy dehvery to one r^larly dealing m like 
articles whidi operates to estop the owner ,^7 if 
such dealing is only incidental to a principal busi¬ 
ness of a kind where possession is received for 
other purposes, dehvexy to one so engaged does not 
preclude the owner or, if property is delivered 
to one who is a dealer m such goods but who is also 
actively engaged m some other capaaty by virtue 
of which he is intrusted with goods, a ^hvery for 
the latter purpose does not enable him to transfer 
the goods and bar the owner's claim.?* 

ReservaHon of title as security Where goods 
are sold but title is retamed as secunty for the per¬ 
formance of some act, such as payment of the pur¬ 
chase price, the owner has been held to be precluded 
to set up his reserved title to defeat a hoaz fide pur¬ 
chaser from the vendee;** but there is also au- 


reeponae to his application, raoelved 
trom Civil Aeronauties Administra¬ 
tion a registration eertlflcate showing 
that bill of sale and transfer of own¬ 
ership had been duly recorded with 
Civil Aeronautics Administration and 
that title to airplane was veated in 
purchaser, and purchaser had no ac¬ 
tual knowledge of prior unrecorded 
sale to another person, title of puz^ 
^aser was superior to that of other 
person.—Blalodk t. Brown, SI SBLSd 
61Q. 78 GaAipp 5S7, 9 AXJELSd 47S. 

Slme ownsr htfd not asgligsnS 
(1) In generaL—Port Flnanos Oo 
% Ber, Iia.App, 45 So fd 404. 

CS) TThere plalntllTa cotton was 
stolen by negro plantation hand and 
sold in name of another to cotton 
gin. plea of equitable eetoppel would 
not bar plaintiff from recovering cot¬ 
ton because it was left in field la 
place easily accessible to thieves — 
Ijynn ▼. Lafitta IsuApp., 177 So 88 

Ga.—Bast Atlanta Bank v. Nich¬ 
olson, 6S aSLld 699, 88 GaApp 
657 

66 GLJ. p 6SS note 41. 

SSL Ky—Blue Grass Taxi Gerage 
Co. V ShephevO, 800 8W2d 886. 
804 Ky. 890 


Lia.—Lynn v Bafitte, App., 177 So 
8S 

65 Cjr p 640 note 48. 

70. Ala—J If McClure Motor Oo v 
MoGlaiii, 42 So 2d 266, 84 AUuApp 

« 614. 

Tez^—<i08piui Puzls eitefi In McKin¬ 
ney ▼. Croan. 188 SW2d 144, 146, 
144 Tax. 9 

65 CLJ: p 640 note 48. 

71. Ky—Blue Grass Taxi Garage 
Oo V Shepherd, 800 STV2d 986, 
804 Ky 890 

Tex^—Ooipiis JuxSm sited In McKin¬ 
ney V Croan, 188 8 TV 2d 144, 146. 
144 Tex. 0 

66 aj p 640 note 44 

78 , Mo—Ess V Griffith. 80 SW. 848, 
128 Mo 50 

65 C J p 640 note 48 

78. KT—^Thompson v Blanohard, 4 
N’T. 808 

85 OJ p 641 note 46. 

74. Aria.—Simpson v. Shaw, 886 F. 
2d 667. 71 Aris. 298 

65 CJ p 641 note 47 

78. DC—Associates Discount Corp 
T Hardesty, 122 F2d 18, 74 App 
Da 44 

Fla.—Nash Miami Motors ▼. Bandel, 
87 Sa2d 866, 160 Fla. 986. 
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Biasa—Sandy ▼ a I. T Corporation, 
197 NB 64, 291 Masa 167, 101 A. 
If.B. 447 

Miss—Corpus SuxtM elted In Fan¬ 
ning V a L T Corporation, 192 
So 41, 44, 187 Misa 46 

Old—Al's Auto Sales v Moskowlts, 
824 P2d 588, 808 Old. 611. 

66 CJr. p 641 note 48. 

78. Or—Neppach v Mltbheil, 888 P 
1109. 182 Or. 896 

55 OJ p 641 note 49. 

77. NT—lilnnen v Crugas; 40 Barh 
688 

56 Cjr p 648 note 60. ~ 

78. NT—lilnnen ▼ Orager. supra 

55 OJ. p 642 note 61. 

7a NT—Wooster v Sherwood, 25 
NT 278—lilnnen v. Cruger, 40 
Barb 688 

55 CLJ p 642 note 5X 

SOL Fla—Wooton Carrollton Ac¬ 

ceptance Go., 187 So 890, 108 Fla 
287—Glass v Continental Guaran¬ 
ty Corp, 88 So 876, 81 Fla 687, 
25 AXJR. 812 

65 C J p 642 note 64. 

Bights of bona fide purdhasar from 
conditional vendee generally see In¬ 
fra i 674. 
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thority to the contrary 81 Howerer, where this con¬ 
trary rule prevails, if the owner acts inconsistently 
with his rights under the conditional sales agree¬ 
ment, such inconsistent subsequent conduct prevents 
his daimmg the goods.88 

Goods in vendee's possession after rescission. 
Where a vendor exercises his option to rescind a 
voidable sale but leaves the goods in the possession 
of the vendee without an effort to recover posses¬ 
sion, a bona fide purchaser of goods so situated 
can hold them against the rescmding vendor.ss 

Retention of possession A subsequent bona fide 
purdiaser of goods who takes possession can hold 
them against a prior purchaser who has allowed 
them to remain m the seller’s possession,8^ and, 
where goods are sold to two or more persons, each 
without notice of any other sales, the one first go¬ 
ing into possession is entitled to hold the goods,88 
at least where the nature of the goods is such that 
dehveiy at the time of purchase is practicable and 
customary.88 In a like manner, the transferee in a 
prior voluntary conveyance is preduded to contest 
the title of a subsequent bona fide purchaser from 
the transferor but this rule is not applicable when 
there has been any l^;ally suffiaent delivery to a 
pnor purchaser,88 and a pnor purdiaser is not pre¬ 
duded fr<mi setting up his title 1^ the mere fact 
that the seller is allowed to retam castody,88 or that 
he is restored to possession after there has once 
been an effective dehvery.80 

The purchaser of an automobile from a dealer 
apparently dothed with full power to pass title with 
respect to a new car, never registered in accordance 
with requirements of statutes and seemingly fresh 
from the manufacturer, is an innocent purchaser for 


value without notice as against an assignee of a 
conditional sales contract It has been hdd, how¬ 
ever, that where an automobile sold by a contract 
of conditional sale was registered in the name of 
the buyer and was attached as his property and the 
dieriff had possession of the automobile and pre¬ 
sumably of the certificate of registration when the 
sdler assigned his rights under the contract, there 
was a good transfer of his interest, although the 
provisions of the Motor Vehicle Act as to r^stra- 
tion and transfer of the lustration w*ere not com¬ 
plied with, the machine having been registered in 
the name of the buyer.®* 

§ 296. -Purchase from One Holdmg Le¬ 

gal Tide, or Authorized to Sdl 

a. In general 

b. From holder of voidatde title 

c From trustee 

d. From pnor purchaser 

e. From agent or factor 

n In General 

A bona fide purehaaor from the general owner In 
posseeelon of personal property holds the property dis¬ 
charged of prior equities and encumbrances 

If the general owner of personal property, having 
possession thereof, sells and dehvers it to a bcxia 
fide purchaser, such purchaser holds the property 
discharged of prior equities and encumbrances;®* 
thus, a bona fide purchaser of goods obtains a title 
good against those secretly vested with a security 
mterest m the property virtue of such transac¬ 
tions as mor^ges,®^ or agreements to mortgage,®® 
bills of sale unaccompanied by possession,®® pledges 
with possession retamed m the pledgor®^ or re¬ 


al. Arlc.—Jones t. Southern Cooper^ 


88. Mass—Teazle v. Somerby, 5 Al¬ 


a«e Co. 127 SW. 704, 94 Arlc. 681 

65 a J p 642 note 65 

aa. Wash.—Gramm-Benuteln ICotor 
Tracdc Co v. Todd, 209 P 6. 121 
Wash. 146 

66 C.J p 642 note 66 

aa. GaL—<3ardlner v ICeDonougli, 81 
P. 964, 147 CaL SIS 
8A Arts.—Simpson v Shaw, 226 P 
2d 657, 71 Aris. 292 
Ln —^Dupnls v. BordOlon, App., 161 
So 644 

65 <U p 642 note 6a 
PlxaS sale Inoosiinlete 
Tt-^HIUer v Coshman. 88 Tt 692 
88. Or.—Oocpiii Jmls etted la 

Padfio Wool Growers v Draper & 
Co^ 72 P2d 1891. 1294, 158 Or 1 

66 GLJ. p 648 note 69. 

tlnu to oMsia po ss e ssion 
Or—Padflo Wool Growers v. Draper 
6b Go.. 78 P2d 1891. 168 Or 1. 


len 280 

STHr-Grawford v PorristaU, 68 NH. 
114. 

56 C J. p 648 note 60. 

87. N G—Plummer v. Worley, 86 N 
a 482 

66 C.J p 848 note 61. 

88L Ark.—mght v. Harrlw 19 SW 
225, 56 Ark. 98. 

56 GLJ p 648 note 62. 

89. 2rT.—Wooster v. Sherwood, 25 
NY 27a 

66 GLJ. p 642 note 8a 

90. Colo—Helshmaa v Hope, 248 P 
78a 79 Oolo. 1. 

NPL—Johnson ▼. Willey* 48 KB. 
7a 

66 GLJ. P 648 note 84. 

81. Uasa—Tripp V. National Shaw- 
mnt Bank* ISl N.1L 904, 262 Mass 
605 

NT^-^6enerel Credit Corporation v 


Eapnn. 262 N.Y.S. 42^ 287 App. 
Div. 69a 

88. Cal-^nz v. GUne, 194 P. 290. 
49 GaLApp 696 

88. Ean—Nelson v. LewlA 68 P.2d 
818. 148 Kan. 106 

SD—Tripp V Mid-West lav Co., 266 
NW. S06, 62 SD 602 
Tex.—^Roeaer ft Pendleton v Over¬ 
lees, CivJipp., 84 SW2d 9oa error 
refused. 

66 C J. p 644 note 87 

94. lA^Verdier v. LepretSb 4 La. 
4L 

66 C J. P 644 note 88 

85L Ta.—Braxton v Bell, 28 8 E. 
889, 92 Va. 22a 

98. Mo—Mound City Finance Co v 
Frank, 109 SW2d 90a 289 Mo 
App 807. 

55 C J. p 644 note 70 

97 Me.—Mosher v. Smith, 07 Me. 
17a 


1109 



§ 296 

stored to him by the plcdgree,^^* even though for a 
definite limited purpose,^^ verbal liens,^ and, ordi¬ 
narily, any other secret liens,^ and such a purdiaser 
is also entitled to protection against the owner of 
goods who has transferred the property to another, 
from whom the purchase is made, on a pnvate un¬ 
derstanding that It is to be held for the benefit of 
the owner,^ or disposed of for his benefit,^ or that 
It is to be held by the transferee as secuntyS^ and 
against the daim of the owner, as unpaid seller of 
the goods.^ 

b. Prom Hdder of Yoidahle TitLa 

A bona flda purohaaar from the holder of a voidable 
title la protected In hla purchaee If at the time of the 
transfer the title of the trancferor haa not been avoided. 

A bona fide purchaser of property is protected in 
his purchase when he buys from or under one 
holding it by a title defeasible by another, if at the 
time of transfer of such holder his title has not 
yet been avoided but sbH remains merely voidable,^ 
as by reason of a sale on Sunday,^ or where the 
property has been won on a wager,^ but not if the 
wager was not fairly won.^0 Undue influence and 
duress on the part of a husband by which his wife 
IS induced to sell property will not affect the rights 
of a bona fide purchasea from her vendee There 
is, however, authon^ holding that a bill of sale 
made by one who is mentally mcompetent is invahd 
even as to bona fide purchasers from the buyer,^^ 
and that even where personal property is sold by 
an mfant, he may on coming of age rescind the sale 
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and recover the property from one who is a bona 
fide purduiser from his vendee 

c. Prom Trustee 

A bona fide purchaser from or under a trustee ac¬ 
quires a title which cannot be defeated by the benefl. 
claries. 

A bona fide purchaser from or under a trustee 
acquires by his purchase a title to the trust property 
which cannot be defeated by tiie benefiaanes 

d. Prom Prior Purchaser 

After property has passed Into the hands of a bona 
llde purchaser, every subsequent purchaser stands In the 
shoes of such bona fide purchaser and Is entitled to the 
same protection as the bona fide purchaser. Irrespective 
of notice, unless suoh purchaser was a former purchaser, 
with notioe, of the same property prior to its sale to the 
bona fide purchaser. 

After property has passed mto the hands of a 
bona fide purchaser, every subsequent purchaser 
stands in the riioes of such bona fide purchaser and 
IS entitled to the same protection as the bona fide 
purchaser, irrespective of notice so that a pur¬ 
chaser, from a bona fide purchaser, although not 
himself purchasing bona fide, takes a good title, 
tinl^ga such purdiaser was a former purdiaser, with 
notice, of the same property prior to its sale to the 
bona fide purdiaser,^^ or unless the means by which 
the goods were ongmally obtained from the owner 
were such that a sale, even to a bona fide purchaser, 
affords no protection as against the true owner 

Purchaser from or under one whose purchase was 
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55 C J p 644 note 76 
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65 aj. p 645 note 77. 
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70 

55 C J p 645 note 78 

8 He—St. Croix Co. v. Seacoast 
Cannlns Co., 96 A. 1059, 114 Me. 
521 

SC^Folk V Sanders, 15 SJD. 782. 
86 SC 582 

a Mass—Arnold v. Chandler Mo¬ 
tors. 188 KJBL 574. 244 Mass. 810. 

55 C J p 645 note 80 

7. US—Wilson V. Bnchenao, DC. 

Cal, 48 FSnpp. 878 
VT-^Koss y Lend, 85 MTS 8d 407, 
194 Misa 845—Industrial Bank of 
Commerce t. Packard Tonkem 


Corp., 101 MTS 2d 189, afllrmed 
108 NTS 2d 249, 279 AppDiy 185 

65 C J p 645 notes 88-85 

Application of rule where sale void¬ 
able for fraud see supra i 294 a. 

Bm M ass.—Mann v United Motor 
Boston Co, 116 NB. 289, 826 Mass 
495—Hbrton v. Bufflnton, 105 Masa 
299 

a lU —Hbllsnd V Swain, 94 m. 154 

la NT—Hodge V Sextoa 1 Hun 
576, 4 Thomps & C. 54. 

55 C J p 646 note 85 

IL La—Blanchard v. Castilla 19 

La 862 

65 OJ. p 645 note 86 

la CaL—Harris v Barrla 88 P 

68, 64 Cal. lOA 

la Misa—Hill V Anderaon, 18 MIsa 
216 

56 OJ p 645 note SA 
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Misa 672, 72 AxaD. 149. 
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Maryland Credit Finance Corp v 
Campbell, 195 A. 277, 886, 8 W.W 
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la Dei^-Corpus Juris quotsd In 
Maryland Credit Finance Corp v 
CampbeU, 196 A. 277. 886r 8 W.W 
Harr 675 

55 CLJ. p 646 note 94. 

17. US—The W. B. Oda Ohla 59 
F 182, 8 CCJL 78 

Del—Oorpns Jorle quoted la Marsh¬ 
land Credit Finance Corp v Camp¬ 
bell, 195 A. 877, 886, 8 WWJOair 
676 

55 CJ p 646 note 95 
Parly to heesc k of trust 

Rule that, if a second purdiaser 
for value and without notioe pur¬ 
chases from a first purchaser who Is 
charged with notioa he thereby be¬ 
comes a bona fide purchaser frse 
from equltlsa In the property does 
not apply where property subsequent¬ 
ly comes into hands of original tma- 
tee or a purchaser who was himaalf 
a party to the hreadh of trust, since 
the equity will then revive as to such 
party—Maryland Credit Finanoe 
Corp. V Campbell, 195 A. 877, 8 W.W 
Harr., Del, 675. 

18. GfLF-Barrett ▼ Mmer, 185 SA 
111, 86 OaJkpp 48. 

56 cur p 646 note 96. 
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not bona fide, if he is himself a bona fide pttrdiaser, | 
IS protected in his title to the goods but the title j 
of a denvative purchaser, m order to be protected, 
must be coxmected up, without unexplained gaps, ; 
to that of the person first obtainmg the goods from 
the true owner 

e. From Agent or Factor 

If the principal hat clothed an agent, general or epe- 
clal, with all the external Indicia of title, on the faith 
of which the bona flde purchaeere have dealt with him, 
not knowing that the property Involved belonge to another, 
euch purchaeere are protected, but whoever deala with 
an agent conetituted for a ep^al purpose buys at h*e 
peril whenever the agent paeaee the precise limit of his 
powers 

If the pnncipal has dothed an agent, general or 
speaal, with all the external indicia of title, on the 
faith of which bona fide purchasers have dealt with 
him, not knowing that the property mvolved belongs 
to another, such purdiasers are protected,-^ but 
whoever deals with an agent constituted for a spe¬ 
cial purpose buys at his penl whenever the agent 
passes the precise limit of his powers so that, al¬ 
though the doctnne of ostensible authority is ap¬ 
plicable with reference to sales to bona fide pur¬ 
chasers,^^ it is not the law that a purchaser in good 
faith from one mtrusted with the possession of prop¬ 
erty acquires as good a title as though he had dealt 
with the owner.^^ Where the agent has been au¬ 
thorized to sell, however, the title of a bona fide 
purchaser is not affected by the fact that the agent’s 
authority has been revoked if the sale is made and 
the property dehvered before notice of such revoca- 
tion,2B or by the fact that the power of attorney 
under which the sale was made was procured hy 
fraud nor is the title of a bona fide purchaser 
affected by the fsxt that the agent subsequently 
embezzles the purchase money,^^ or that by reason 


of his fraud or misconduct the owner of the property 
fails to receive the proceeds of the sale,^^ and, 
where property is delivered to a pni-ate agent to be 
; sold for the benefit of the owner, a sale by the agent 
to hxs own creditor in payment of his own debt 
will cot divest the title of the owner, although the 
sale IS to a bona fide purchaser So also where 
the owner of property sells it, retaining possession 
as secun^* for payment, and his agent negligently 
delners the possession to the buyer without pay¬ 
ment, a bona fide purchaser from the latter is pro¬ 
tected in his title.<0 

§ 297. Actions 

The original owner of goods le not bound to exhaust 
hla remedy against the person by whom he was first 
defrauded before bringing action against a aubeequent 
purchaser, and a tender to a bona flde purchaser Is un¬ 
necessary and Ineffective to divest him of title. 

The original owner of goods is not bound to ex¬ 
haust his remedy against the person by ^hom he 
was first defrauded before bringing action against 
a subsequent purchaser.^3. a tender to a bona fide 
purchaser does not divest him of the title whidi he 
may have acquired by his purchase if he has 
acquired a title, it is absolute, and if he has ac- 
qmred no title, a tender is unnecessaxy before ac¬ 
tion IS brought The fact that the owner and the 
wrongdoer enter into an arrangement for restitu¬ 
tion does not estop the owner to proceed against 
the purchaser from the wrongdoer, unless a sale to 
the wrongdoer was intended at the time the ar¬ 
rangement for restitution was made.^^ In order to 
avoid multiplicity of smts, eqmty may take jurisdic¬ 
tion of an action against one who claims as bona 
fide purchaser, although the remedy at law is ade¬ 
quate Jh a proper case, a bona fide purchaser 
may maintain an action of trover against the ong- 


la. us—Walker v HlUer, ISasL, 69 
F 689. 8 CCJL 881 
55 C.J. P 646 note 97. 
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Mature and extent of agenVa author¬ 
ity- 
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cy 1114 b (1) 

Prlndpal’a rights against third per¬ 
sona arialng out of title to proper^ 


ty disposed of by factor aee Fac¬ 
tors 15 5S-6S 

Protection of third persons under 
Factors' Acts see Factors |i 64-67 

Ratification generally see Agency II 
84-67 

Rights of third persons to property 
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Brokers | 184. 
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inal owner who has retaken possession of the goods 
and sold them.^^ 

§ 298. — Pleading 

One relying on the defenee of bona fide purohaM muat 
allege the purchase and a bona fide payment of the con. 
elderatlon, and must positively deny notice, and If he 
avers neither from whom his purchase was made, nor 
any title In such vendor, the pleading Is bad. 

In an action against one who relies on the defense 
of being a bona fide purchaser, he must allege the 
purchase and a bona fide payment of the considera^- 
tion with arcumstantiality of details,and must 
positively aver that such payment has been made.*^ 
Furthermore he must positively deny nohc^^^ not 
only at the time of the contract, but ^wn to, and at 
the time of, the payment of the purchase money,^^ 
and the denial of notice must not be evasrve.^^ 
There is, however, authority to the effect that the 
defense of a bona fide purchaser may be raised 
a general denial where an answer m this form per¬ 
mits defendant to show property in himsdf or a 
third person.^^ Where one claiming as bona fide 
purdiaser avers neither from whom his purchase 
was made, nor any title in such vendor, the plead- 
mg is bad.^^ It has been hdd that a petition against 
a buyer not ailing notice of plamtifPs eqiuties 
states no cause of action,^ and a petition against 
the buyer alleging that judgment was obtained 


against the seller, and not alleging inability to 
execute it, is subject to an exception of no cause of 
action** 

§ 299. —- Evidence 

a. Burden of proof and presumptions 
b Admissibility 
c. Weight and sufSdenty 

a. Burden of Proof and Presnmptioiui 

As a general rule, the burden le on one claiming to 
be a bona tide purchaser to establleh this fact, and, 
after a general showing that the purohaae was In good 
faith. It Is Incumbent on the original owner to show spe¬ 
cific facts warranting an Infercnca of notloa. 

As a general rule, the burden is on one daiming 
to be a bona fide purchaser to establidi this fact** 
There is authonty, however, that while the burden 
IS on sudi purchaser to show in the first mstance 
that his purchase was for value,*^ if this is diown, 
the burden of proof then dufts,** and that the 
burden is then on the adverse party to diow that 
the purchase was with notice.** Even under the 
first mentioned rule, the burden is on the purchaser 
oxily to diow in a general way that the purchase was 
m good faith,** and after such a general diowing. 
It IS incumbent on the original owner to show spe¬ 
cific facts warranting an inference of notice, if he 
would avoid the effect of the proof made the 


as. OnlwoauM&t oonfllttoMl solo 
Wliere an automobile obtained firom 
the original owner by means of a 
worthleas dheOk la sold to a bona 
flde pnrchaaar without notice of the 
giving of the chedlc so that the title 
of the original owner ia divested or 
he is estopped to aaaert his title 
against the bona fide purchaser, and 
su^ purchaser reaella it under a con¬ 
ditional sales contract to the original 
puridiaser. or delivers It to him under 
a lease agreement, whereupon the 
OTlglnsl owner takes possession of 
the oar and sella it, the crlglnsl own¬ 
er Is subject to an action of trover 
tor conversion and the bona flde pur¬ 
chaser is entitled to recover the au¬ 
tomobile or damages as he may elect. 
—'Sdultahle Credit & Discount Go v. 
Murray. 54 SLSLSd 650, 79 OaJtpp 
796. 

07. Ala—Gadsden Plrst Kat. Bank 
V. Sproull, 15 So 879, 105 Ala 275 
SC.—Cummings v Coleman, 28 SC 
Bd 500. 62 AiaD 402. 

55 cur p 047 note 19. 

Patten v. Moora S3 KJU. 

282. 

Tennr-Alken v. Smith, 1 Snead 204 
55 GLl p 647 note 22. 

89l Tenn.—Aiken v. Smith, eupra 
55 CU P 647 note 20. 


40, Ala—Gadaden First Kkt. Bank 

V Sproull, 16 So 879, 105 Ala 275 
65 CJ p 647 note 21 

41. Ala—Gadsden First Kat Bank 

V Sproull, supra 

4S. Ind —Waterbury ▼ Miller, 41 N 
BL S8S. IS IndJtpp 107. 

55 OJ. p 647 note 24. 

48. Ind.—Payne ▼ June, 92 Ihd. 252 
44. La—Cbenevert v. Lawa 1 Da 
App. 190 

4B. La—Ghenevert ▼ Lawa snpra 
48. U.S—47ew Jersey Zlno Co ▼. 
Slngmaster. DCLNT., 4 FSupp 
967, modified on other grounda CG. 
A., 71 FSd 277, certiorari denied 
Slngmaster v New Jersey Zlno Co, 
65 S.Ct 106, 292 US 591, 79 LEd. 
685. 

Iowa—A. CL Nelsen Auto Sales t 
T urner, 44 N.WSd 86, 241 Iowa 
927—Elik V. Madsen, 86 NW2d 
757, 240 Iowa 582 

NT—Cohen v M Eelwr. Ina. 285 
NTS 488. 246 AppJ>iv SfT-^Bene- 
dlct V TVUliama 48 Hon 128, 16 N 
TSt. 677 

Ohio —Harten-Xhodel DlstrlbutlBg 

Co V Harrieon, 188 NXL 204. 42 
Ohio App 282. 

Tenn.—Pool v. George. 209 S.W2d 66, 
20 TennApp 608 I 

65 CJ p 647 note 27. | 
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47. Mass—Baster v. Allen, 8 Allen 
7. 

55 aj. p 648 note 88. 

48. Ala—Henderson Baker Lumber 
Co V Headley, 26 So 2d 81. 247 
Ala 681 

66 G.J. p 648 note 29. 

49. Tex.—Wootton v Thomson. 119 
aw. 117. 65 TeaClvApp 588. 

56 C J p 648 note 80 

Buie held not affected by stetnte 
Ala—Henderson Baker Lumber Co 
V Headley, 86 So8d 81, 847 Ala 
68L 

Xu ooavenlca against pnxehassr 
fcoin vendea it was Incumbent on 
plaintiff to show ownership and 
wrongful conversion as alleged, and 
then on defendant to prove that 
plaintiff sold to vendee before ac¬ 
tion commenced, then on plaintlfl to 
show fraudulent Intent of vendee 
in selling property to defendant, then 
on defendant to show valuable con¬ 
sideration. and then again on plain¬ 
tiff to show defendant's knowledge of 
the fraudulent intent of the vendee 
—Wendllng Lumber Co v Glenwood 
Lumber Co., 802 P. 929, 64 CaLApp. 
691. 

BO. NT—Mather v. FTeelova 8 NT. 
St. 424 

56 C J p 648 note 8L 
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purchaser's^ it has been held that a buyer vested 
rightfully with the possession and right of possession 
must be deemed, tmtil the contrary appears and is 
judicially detenmned, an innocent third person \iho 
has given value for the property, is without notice 
of any pnor equities, and has acted in good faith.ss 
The party having the burden of proof on the ques¬ 
tion of notice need not, however, sustam it by di¬ 
rect evidence if from all the facts and circum¬ 
stances presented m evidence by both sides it is 
made to appear that the purchase was not bona 
fide, the defense fails,wble if no imputation of 
notice to the purchaser is warranted on the whole 
e\ idence, a contrary result is reached 

Possession, The burden is on one gla-imltig as a 
bona fide purchaser to prove possession m his ven¬ 
dor at the time of sale.^^ The presumption that 
the person in possession was the owner can be over¬ 
come by actual or constructive notice.^^ 

Notice of secret lien. There is no presumption 
that a stranger to an oral agreement creating a 
verbal hen has knowledge of its emstenos.^^ One 
daiming an mterest in property by virtue of a 
secret lien,^^ or of an instrument of a kmd reqmred 
to be recorded but whidi he has failed to have re- 
Gorded,^o lias the burden of proving that a purchaser 
of such property bought with notice. 

When a vendor in possession resells property to 
a second vendee, the first vendee, m order to defeat 
the title of the latter, must show that his own pur¬ 
chase was in good faith,^^ that the second purchase 
was in bad fmth,*^ and that there has been a 
legally sufEkient ddiveiy to him pnor to the second 
sale^^ The second vendee must prove that his 
vendor was at one time owner and that he never 
parted with possession.^ 


I b. AdmisaibOity 

I In order to bo admiMiblo In aetlona botweon the orlg- 
I Inal ownora of chattola and aubaequent purchaaars claim- 
I Ing to hava bought thorn bona flda, tha avidanca offarad 
; ahould ba matarial and ralavant, and tha admiaalon of 
avidanca which ia not matarial to any of tha iaauaa la im- 
propar. 

In order to be admissible in actions between the 
original owners of diattels and subsequent purdias- 
ers claiming to have bought them bona fide, the 
evidence offered should be material and relevant 
and admission of evidence which is not material to 
any of the issues is improper Evidence tending 
to ^ow the emstence of good faith is relevant, 
and Its exdusion is error Evidence of other 
separate and distmct transactions between the par- 
! ues IS not admissible on the issue of good faith m 
the purchase in queshon;^^ and evidence of the 
insolvency of the onginal purdiaser, not diown to 
have come to the knowledge or nobce of the snb- 
purdiaser, is incompetenL^o It may, however, be 
shown that on the resale an attempt was made to 
keep the vendor’s creditors in ignorance thereof, 
such evidence being relevant on the issue of good 
faith As bearing on the question of notice, it 
is competent to introduce as evidence the relation- 
dup of the parties to the subsequent sale;^* or, 
where the purchase is claimed to have cut off a land¬ 
lord’s hen, to adc the purchaser whether he knew the 
name of the plantation whidi his vendor was rent- 
ing.7t When the purchaser, a corporation, gives a 
diare of its stock m return for the diattd, and is, 
at the time of trial, insolvent, evidence of the value 
of the stock at the time of purdiase is material.^* 

Defect in title. The onginal owner may introduce 
evidence of a defect in the vendor’s title of a nature 
to render the latter incapable of transferring title, 
even though the owner may not have all^;ed sudi 


SI. NT—Pringle v (Pbmips. 6 K.T 1 
Super 167 I 

55 C J. p 649 note 82. 

Sa, Nev—Bowler ▼ Tennoy, 215 P 
2d 248. petition denied 215 Pfh 
274 

68 NT—Gowlng v Warner, 62 N 
T S 797, 80 Mlee. 598 
64. Ala.—Boswald v Imba. 78 Ala. 
815 

65 C J p 649 note 84. 

66. Ga.—Eem v Thurber, 57 Ga. 
ITS 

NT—BOn^ V Wnmerdlng; 89 NTJ3. 
842, 17 Wac, 71. 

66. Mlnm—Armstrong v. BYetmutli, 
80 NW. 862, 78 Hlnn. 94. 

67. DeL—Maryland Credit Ftnanoe 
Corporation v CampbeU. 196 A. 277, 
8 WWBarr. 575 

Poseeselon as constttiitlnc prlma ter 


de evidence of title see supra I 
295 b 

sei. Neb—Holnlnoh v. B\ens, 188 N 
W. 187, 90 Neb 248. 

66. N4b—MeZnlndi v Bvans, supra. 

eoi US—Stout V The Bieliard T 
Carney, lU., 68 F 927, 4 aCLA. lU 

SD—lia Crosse Boot, etc., Mfg Co 
V Mons Anderson Co., 70 N.W. 877, 

9 SJO 580. 

61. MbULr—Flanigan v Pomeroy, 88 
NW 761, 86 Minn. 864. 

66. La—Cupples Ool, Mannfftctur- 
en^ V. Basoowita 184 So. 88, 178 
La 864. 

68. Mhss.—Veaste v. Somerby, 8 Al¬ 
len 280. 

64, Or.r-Kdl«y V. Ness. 189 PSd 
570. 188 Or 661 

86. Ala.—Cleveland Woolen Mills | 
Oa V. Slbert, 1 So 778, 81 Ala. 140. > 

1113 


66. NT.P— Lathropv. SeUedk, 74N.T 
S llOLTOAppDlv 857 

07. NT.^H6diberger v. Banin, 85 
N.T SL 885 

66. N.Tw—Bodhberger v. Baum, su¬ 
pra. 

66. Ibwa^—Norton v Lumpkin. 49 N 
W 1015, 88 Iowa 885 

55 CJ. p 649 note 48. 

TO. NT—Lathrop v. Sellech* 74 N 
T.SL llOL 70 App IMv. 857 

71. Mich.—Held v. Johnson, 56 N.W 
141. 100 Mlbh. 445. 

7& Mo.—Blacker v. Byan, 85 Mo. 
App 880. 

78. Ala.—Foxworih v Brown, 24 8a 
1, 120 Ala. 59 

74. NC—Babcock Printing Frees 
Mfg Ca V Herbert, 49 &B. 849, 
187 NC 817. 
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defect in his pleading,^* where a purdiaser has al¬ 
leged a bona fide purchase in his answer^^*^ or 
where he has been pemutted to introduce evidence 
iTiakii^ out a prima faae case of bona fide pur¬ 
chase Evidence to show that the vendor had no 
tide or authonty enabling him to transfer the prop¬ 
erly m question is admissible ,78 thus, exclusion of 
evidence of a usage of trade, explanatory of the 
authonty conferred by certain words m a wnting 
under which the vendor was entrusted with posses¬ 
sion of goods, IS improper,79 as is exclusion of 
testimony as to correspondence and communications 
between the onginal owner and the subsequent ven¬ 
dor showing that tide to the goods at no time passed 
out of the former.^® 

Where a purchaser cUums to have bought from a 
prior bona fide purchaser, evidence of conversation 
\vith the latter tending to ^w that he was not in 
fact a bona fide purchaser is admissible,even 
though such conversation took place out of the pres¬ 
ence of his vendee.^^ 

Evidence of a vendor^s reputation for business 
dishonesty in the community for the purpose of 
charging his vendee with notice may be permitted 
when it is shown to be matenal and relevant and 
after a pnma fame showing of the truth of the re¬ 
puted facts as a prdiimnary st^,s> but not other¬ 


wise 

Conditional biU of sale, duly recorded, is admis^ 
sible m evidence on an issue of bona fide purchase, 
without preliminary proof of execution.^^ 

c. Weight and Sufficiency 

every feet eonatituting an easentfal element of a 
caute of action or dafenae In an action by or against 
one claiming aa bona fide purehaaer must be eatabllahed 
by a preponderance of the evidence. 

Every fact constituting an essential element of a 
cause of achon or defense in an action by or against 
one claiming as bona fide purchaser must be es- 
tablidied by a preponderance of the evidence 
The rule l^s been applied to questions of good 
faith,S7 notice,^^ and consideration,^^ and to the 
detemunatioii of the circumstances or title under 
which the vendor held the goods 

§ 300. -Trial 

Questions of law are for the court, but It la the prov¬ 
ince of the Jury or of the court sitting as a Jury to de¬ 
termine disputed questions of fact In actions by or against 
those claiming as bona fide purchasers, and the Instruc¬ 
tions should correctly state the law applicable to the 
Issues 

In actions by or against those claiming as bona 
fide purchasers, with reject to the property in the 
goods bought, questions of law are for the court,^^ 


75. CaL—’Wendllng Lumber Co ▼ 
GHenwood Lumber Co., 96 P 1029, 
168 Cal 41L 

Pa.—Levy v. Cooke* 88 Jl 867, 148 
Pa. 607 

78, CU —TVendlins’ Lumber Co v 
Olenurood Lumber Co, 95 iP. 1089, 
158 Oal 411 

55 aj p 649 note 66. 

77. Fa.—Levy ▼ CoOke. 88 A. 867, 
148 Fa. 697 

56 C J p 649 note 56 

78. K.T—Smith ▼ Clews, 81 NB. 
160, U4 NY 190, 11 AJXlS.il 687, 
4 LJEUL 398 

79u NT—Smith ▼ dews, enpxa. 

55 CJ. p 649 note 68 

80l 8Io—I nternational Harvester Oo 
▼. Tyler Warehouse Oo, App, 868 
SW 400 

55 C J p 660 note 59. 

8L HI—Sniwood Ufa Co. ▼ Faulk¬ 
ner, 87 HLApp 894. 

88. HLr—BUwood Mfs Cow T Fsolk- 
ner, supra. , 

88; Ala.—Cleveland Woolen Hills 
Oo y Sibert, 1 So 778. 81 Ala. 140 

86. Ala.—Cleveland Woolen Mills 
Co V. Sibert, supra. 

66 C J p 660 note 68 

88. Ga.—Charles v Taldoeta Foun¬ 
dry, tte., Ool, 68 8JB. 498, 4 CMuApp 
788. 


86. Svldeaoe h^ to dhow bona flde 
pureliaae 

Mo—Qoddard Oroeer Oo v. Freed- 
xnan, App, 187 SWSd 759 

8.G.—Russell WUlls, Inc., v Page, 
48 SB 2d 687, 818 B.C. 166 

Tenn.—Pod v Qeorge, 209 SWSd 
66, 80 TennJiLpp 608 

65 CLJ p 660 note 67 [al 

Bvidenoe held ad to aliour bona fide 

Ga.-^Berser v. Noble, 67 SB.2d 844. 
81 GaJUm 84. 

lowa^A. CL Ndsen Auto Sales v 
Turner. 44 NW8d 86, 841 Idwa 
987—-Kirk v. Madsen, 86 N.W2d 
767, 840 Iowa 688. 

La.—HoCann v Lioulalana, Arkanaaa 
Sk Teacas Traaap Co, App, 85 So 8d 
60S—Bmeraon v. Sodkiil, App., 9 
So 8d 986. 

66 C J p 660 note 67 [bl- 

Bvidsnoe of reecieaioa hdd InanflU 

oleat 

NY—Benedict v Wnifeme, 48 Bon 
128. 16 NY St 677- 

55 CJ p 660 note 67 loj. 

Bvidenoe held tnaugoteai to dhow 
firaud 

Cel—Wendllng Lumber Co v Glen- 
wood Lumber Co.. 208 P. 989, 64 
Ca].App 691 

BvUenoe held iaanftolea’l to support 
Judgment 

Neb.—Snyder v. Lincoln, 86 NW8d 
488, 160 Neb 68L 


87, X:«a.—Onpplee Oo, Manufactur¬ 
ers, V Baakowlta; 184 So 88, 172 
La. 864 

66 OJ p 660 note 68. 

Bvidenoe hdd enillolent 
To show ezlstenoe of good faith.— 
Palmer v Palmer, 886 PSd 618, 101 
Cal App Sd 819-^6 aJ. p 660 note 68 
M (9). 

BvkUBoe hdd insuttoleat 

(1) To show good fUtlL—Mott v 
Nelson. 880 P. 617, 96 OkL 117. 

(8) To Show bad fSlth.—-Wilson v 
Budienau, DCCal., 48 F.Snpp- 878— 
56 aj. p 660 note 68 [bl (1). 

88; Bvidenoe held snfltcient to show 
ndloe 

Tex.—Shlrley-Seif Motor Oo v. Can¬ 
on. CtrJipp, 166 &W2d 166. 

66 CJ. p 650 note 69 [a] 

Bvidenoe held Insafldent to dhow 
ndloe 

Tex.—Inouye v. MoOraw Bros., Civ 
APP, 91 SWSd 909 
56 CJ p 660 note 69 [bl- 

88. AlSd—Robinson v. XjSvI, 1 Bo. 
664, 81 Ala. 184 

65 CLJ p 650 note 70. 

90. Neb—Snyder v. Idnedln, 86 N 
W8d 488,150 Neb 68L 

66 CJ. p 660 note 71. 

9L Vt—Island Pond Nat Bank v 
Lacroix, 168 A. 684, 104 Vt 888 
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but it IS the province of the jury®* or of the court 
sitting as a jurj'^® to determine disputed questions of 
fact, such as whether a party was a bona fide pur¬ 
chaser,®^ or questions as to the existence of good 
faith,®® notice,®® value,®7 and the right or title of 
the person from i^hom the purdiase is made ®® If 
evidence of an dement essential to an effective bona 
fide purchase is lacking, the court need not submit 
to the jury the question of the existence of such 
fact;®® and to do so is error ^ Where the disposi¬ 
tion of other issues leaves the case without con¬ 
troversy as to the status of a person as an innocent 
purchaser and no issue of fact is involved, it is not 
necessary that the question of whether or not he was 
an innocent purdiaser be submitted to the jury.® 

The credibility of the witnesses with reference to 
whether a purchase was bona fide is exclusively for 
the jury® 

Instructions. The instructicHis diould correctly 
state the law apphcable to the issues ® It is error to 
instruct only that if the sale to the subsequent ven¬ 


dor is fraudulent no title is gained, without refer¬ 
ence to the claim of a bona fide purchase, properly 
raised in the case,® or, on the other hand, to instruct 
the jury with reference to a matter which is not in 
issue ® Where the court charges that one who se¬ 
cures possession of property by larceny cannot con¬ 
vey good title even to an innocent purchaser, it 
should, on request, define larceny and explain how 
larceny may be distinguished from a sale mduced 
by fraud.* In determimng as to the propriety of an 
instruction, the mstruction must be taken and con¬ 
sidered with reference to the e\idence.® The in¬ 
structions ^ould be dear rather than vague and 
ambiguous m order to support a verdict based or 
them.® Where a case is sutoitted to the jury under 
instructions covering two separate theories of de¬ 
fense on one of which the law is correctly stated, 
and on the other of which it is erroneously set out, 
and a general verdict then returned, the verdict can¬ 
not be assumed to be based on their finoings widi 
respect to the correct instruchon so as to render 
the error m the other immatenaL^® 


TU WABEAimES 


A. DEPINITIOSre AXD XXTUBE OF WARBAXTT 


§ 301. Definitions 

A warranty la a atatamant or rapraaantatlen mada 
by the aellar of goods, contemporanaoualy with, and aa 
part of, tho contract of aalo, although collateral to tho 
exproaa object of It, having refereneo to the character, 
quality, or title of tho gooda, and by which ho promlaoa 
or undertakoa to Inaure that certain facte are or ahall be 
as he then raprasenta them 

A warranty is a statement or representation made 


by the seller of goods, contemporaneously with, and 
as a part of, the contract of sale, aldiough col¬ 
lateral to the express object of it, having reference 
to the diaracter, quality, or title of the goods, and 
by which he promises or undertakes to insure that 
certam facts are or shall be as he then represents 
them.^^ A warranty is express when the seller 
makes an affirmation with respect to the article to 


92. Mo—Southern HI Finance C!orp 
V Stmbol, App, 928 SWSd 874 

R.I—KehonOky v Paeoa r e l ll, 68 A.2d 
804, 75 ILL 869 
56 C J p 651 note 76 

93. NH.—Patton V Moore, 82 MH. 
282 

55 C.J. p 651 note 77. 

94. KyAmerlean-Oo rm an NaL 
Bank y Gray, eta, Hardware Co, 
no SW. 892, 129 Ky 106, 88 Ey 
L. 647 

ILL—KehonOky ▼. Paesarelli, 66 A.2d 
804. 75 ILI 869 

avidonoo hdld iugnJifllent to xateo te- 
gno for Jury 

Oa.—'Wolfe V Smith, 65 SJB.2d 675, 
80GaJkpp 186 

HSzod qiMrtloa of law and fad 
Whether person Is bona lido pur- 
chasor la ueuaUy mixed auestion of 
law and fact, but where facts have 
been found, it Is Question of law for 
oourt^Island Fond Mat Bank v. 
lAcroix, 158 A. 684, 104 Yt 282. 


98. DeL—Short 6b Walls Lumber Co | 
Biomo, Super., 75 A.Sd 284. j 

55 CJ p 651 note 72—A8 CUT p 769 
note 6L 

Bvidenoo held tesnlBidont to zslso Is¬ 
sue for Jury 

Ga.—Wolfe v Smith. 55 SJEL2d 675, 
80 GaJkpp 186. 

99. Tex.—Hines v. Perry, 25 Tex. 
448. 

65 aj p 651 note 78. 

97. Del —Short 6b Walls Lumber Co 
V Bloma Super, 75 A.2d 284. 

56 CLJ. P 651 note 74. 

98. Meh—Parr v. Htifrldh, 189 K.W. 
28L 108 Xeb SOL 

65 CLJ. p 651 note 75. 

99. Texi^Pttrklns t. Frank, Civ. 
APP. 64 S.W. 286. 

55 CLJ. p 661 note 79. 

L Ark^Forrest Benson, 288 8.W 
916, 150 Ark. 89. 

65 cur p 651 note 86. 

Si Tex.—Mloewamer v Alston, Civ 
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App, 228 S W 2d 872. refused no re- 
lersiblo error. 

8. Fa.—Levy v. Cooke, 82 A. 857, 143 
Fa. 607. 

55 CJ p 651 note 78 £al 
4b Ala.—Moore v. Long, 88 Sa2d 6. 
250 Ala. 47. 

8. Pa^—Slndafr v Hbaly. 40 PS. 417, 
80 Am.D 589. 

6^ Ala.—SOheuer v. Gootter, 14 So 
774, 103 Ala. 818 

X.7—Ohio eta, B. Co. v Easson, 
87 X.T 218, 4 TrsnaerJL 184. 

7. Mebw—Snyder v. Tifncols, 46 MW. 
2d 749. 158 Meb. 61L 

8. Texw—Davis v. Loftln, 6 Tex. 489 

gu nL—Elng ▼. Brown, 84 BLApp, 
679. 

lOL Mass—Yossio V. Somerby, 6 Al¬ 
len 280. 

IL Qa^-fiawkins t, Haynes, 150 8. 
EL 442. 448, 40 Qs^P 582 

—Ooepos JUzls Quoted In Topeka 
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be sold, pending the treaty of sale, on whidi it is 
intended that the buyer shall rely in making the pur- 
chase;^^ and there is nuthonty for the proposition 
that any warranty derived from express language 
should be considered an express warranty's A 


warranty is imphed when the law derives it by im- 
phcation or inference from the nature of the trans¬ 
action, or the relative situation or arcumstances of 
the parties Stated otherwise, an express war¬ 
ranty is one imposed by the parties to the oontract,i<^ 


IXm Sb mevator Oo ▼ Triplett, 218 
P.8d 964, 068, 168 ESn. 438 
Mfld C to rpBS Jaxim piloted In Sebley 

V Zalia, 191 A. S68, 664, 172 US. 
836 

Mlxm.—Sleael v. Barker, 126 KW 
582, 588. 110 Minn. 844. 846 
Men fc Ooa ipne Joels cited la Seaton 
Ranch Go ▼ Montana Veaetable 
on ft Peed Co, 817 P2d 649. 556, 
188 Mont. 896 

Ohio —State ex rel Herbert v Stand¬ 
ard Oil Oo, 85 MB 2d 487, 488, 
188 Ohio St 876. 

OKL^<loinmonwealth Cotton OU Go 

V Lester. 9 P2d 788. 745. 156 OkL 
98. 

SC—Sterenson v. B B. Kirkland 
Seed COn 180 81L 197, 200, 176 S. 
a 846 

Tex.—OoKpas Jails unoied la Oreat 
Atlantic ft FacUio Tea Co v Walk¬ 
er. GiVJLpp, 104 &W2d 627. 682. 
reversed on other srounde Walker 

V Oreat Atiaatic ft Faolflo Tea Go., 
112 aw 2d 170« 111 Tex. 57-^ 
\Pbmo, ete., B. Oo V. K16hei, Civ 
App., 180 aw. 923—Wood T. Rosa, 
av APP, 26 aw. 148,149 

Wash.—Letres v Washinston Co-op 
Chidk AssX 111 P.2d 694, 695^ 6 
WaA.2d 64 
66 OJ. p 652 note 90. 

(1) An express or implied state¬ 
ment of something which the party 
undertakes shall be part of a con¬ 
tract and althonsh part of the con¬ 
tract yet collateral to the exprese 
object of It 

MS.—Joseph Joseph Bros. Oo v 
Sehonthsl Ron ft Steel Oo., 68 A. 
205, 209, 99 Md. 882 
Mo—Massey-Haxrls Co v. Quick, 42 
S W.2d 47. 60. 887 MoApp 726 
Ohio—Int^ State Vaoelne Co v. 

RednMm. 20 Ohio XP,MS, 17, 26 
Teak—Oreat Atlantic ft Faotfle Tea 
Co V. Walker. Civ App, 104 SW 
2d 027, 628, reversed on other 
grounds Walker v Great Atlantic 
ft Paoille Tea Co. 112 aW2d 170. 
181 Tex. 57. 

Wis—White V Stelldh, 42 N.W. 99, 
100, 74 Wla. 485 

55 CJ. p 652 note 90 [b] (1), (8) 

(8) An express or implied agree¬ 
ment collaterel but annexed to or an 
incident to the agreement to trans¬ 
fer title, by which the seller under¬ 
takes to vouch for tlie title, quality, 
or co n di t ion of the thing solft—Broer 
V Dr. Fenton's Vlgortone Oo, 4 M W 
2d 410. 417, 821 Zowa 1270—55 GLJ. p 
652 note 00 Cb] (4). 

(8) A ooUatersl obligation aeoom- 
psnying a contract of sale, rSlatlBg 


to the character or fitness of the ar¬ 
ticle sold.—Crane Co. v ColUne, 98 M 
TS 174, 178, 108 AppDiv 480 | 

(4) An engagement by wbldi a 
seller assures to a buyer the exist¬ 
ence of some fact affecting the trans¬ 
action, whether past, present, or fu¬ 
ture—Seaton Randh Co v Montana 
Vegetable Oil ft Feed Co. 817 P.ad 
649. 556. 128 Moat 806—Butte Floral 
Oo V Reed, 811 |P 886, 880, 66 Mont 
188—Lander v. Sheehan. 79 P. 406, 
408, 82 Mont 25 

(5) An undertaking In prmsenti and 
In futuro against the defect or for 
the quantity or quality contemplated 
t>y the parties In the subject matter 
of contract 

PS—Saranac Automatic 'Minch. Cor¬ 
poration V Duka, C.CJLGa.. 07 F 2d 

486. 487 

Ohio —Sturgea v (Xrdevllle Bank, 11 

Ohio St 168, 169, 78 Am.D 290. 

(6) An undertaking that the title, 
quality, or quantity of the subject 
matter of the contract is wbat It has 
been represented to be^—Common¬ 
wealth Cotton Oil Co. V. I^eater, 0 P 
2d 788. 746. 156 Old 08 

(7) A promise of Indemnity 
against defects in the article sold.— 
State ex reL Duffy v Western Auto 
Supply Co, 10 KB.2d 250, 258, 184 
Ohio St 168, 119 A.L.R. 1286 

(8) A statement of fact as to an 
arUele sold, coupled with an agree¬ 
ment to make the etatement good.— 
Acme Aluminum Allosrs v Pantex 
Mfg Corp, 04 A.2d 868, 878, 75 R.L 
168, reargument denied 66 A.8d 100, 
76 R.I 168—66 OJ. p 668 note 90 £b3 
(14). 

(8) Other similar deflnltlona. 

U S —Ghanln v. Chevrolet Motor Co, 

DC.Z11, 16 FSupp 67, 68, alBrmed 

88 F2d 889, 111 AXJL 1285 
Minn.—Saunders v Oowl, 277 KW. 

IS. 14, 201 Minn. 67A 
66 CU p 662 note 90 M, [bL 

To "wwxaaor wisans to assure, to 
secure to a purchaser of goods title 
thereto; to indemnify against loss, 
to eeoure to a purchaser the quality 
or quantity of goods sold as repre¬ 
sented, to secure to a purchaser by 
weiranty; to engage that a thing 
sold Is wbat it appears or is repre¬ 
sented to be, which implies a cove¬ 
nant to make good any defect or loss 
incurred by the purchasers to de¬ 
fend, guarantee, or enter into an ob¬ 
ligation of warranty.—Seaton Ranch 
Co V Montana Vegetable Oil ft Feed 
Co, 217 PSd 649. 668. 128 Mont. 896 
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IS. Kan.—Ckttpns JoxIb quoted in. 
Topeka Mill ft Blevator Co v Trip¬ 
lett 218 PSd 964, 068, 168 Kan. 
428 

Md.—4k»piiB Juris quoted In S<diley 

V Zells, 101 A. 608, 664, 172 Md. 
886 

Mo—Offutt V Battagale^ 44 8 W2d 
202. 204 

Ohio—State ex reL Duffy v Western 
Auto Supply Go, 10 NBLSd 256, 
258. 184 Ohio St 168, 119 A.LJEL 
1286 

Pa.—Borrekins v Sevan, 8 Rawle^ 88, 
86, 88 AnLDec. 86 

&GLr-Stevenson v B. B. Kirkland 
Seed Co, 180 S& 107. 800, 176 S 
a 846 

TTtah.—Sammis v Marks, 862 P. 270, 
276, 60 Utah 26 
66 OU. p 652 note OL 

18. US—Fairbanks, Morse ft Co v 
I Consolidated Fisheries Co, CA. 
Del. 190 F2d 816 

A wsnenty Implied In, os inf 
red fiMm, the Isnguage used by the- 
sSUer In representing the character 
and quality of the thing sold. Is not 
|sn implied warranty, but is an ex- 
' press warranty—Four Traction Auto 
Oo V. Band (Iowa) 187 K.W 1014, 
1010, 166 Iowa 726. 

I Id. KSil—O ospas Juzlg qpetod In. 
TOpeka Kni ft Blevator Go v. 
Triplett 212 PSd 064, 968, 168 Kan. 
428 

Mo—Llttie T. Wldener, 82 &W2d 
110, 117, 220 MoApp 626 
Pa.—Borrekins v Bevan, 8 Rawla 28, 
86, 28 AmJDec. 86 

S.G—Stevenson v B. B. Kirkland 
Seed Co., 180 SJD. 197, 200, 176 S. 
a 845 

Tex.-^oxpas Jnzls quoted In Great 
Atlantic & Padfio Tea Oo v WaU> 
er, GlvApp, 104 SW2d 687, 082, 
reversed on other grounds Walker 

V Great Atlantic ft Padfio Tea Go, 
112 SW2d 170, 121 Tex. 67—Wood 

V Rose, CSlvAj^, 10 S.W. 148, 140 
66 CU. p 068 note 88. 

Ut m^Bedcett v F W Wodworth 
Oo, 84 HMSd 427, 420. 276 BL 
470—MacAndrews ft FUrbes Go. v 
MSehanloel Mfg; Co^ 11 KJLSd 
282, 286, 867 HI. 288. certiorari de¬ 
nied Mechsnicel Mfk Oo v. MSc- 
Andrews ft Foibee Co, 68 S.Ct 769, 
SOS US 866, 82 LJSd. 1116. 
lad.—Michigan Pipe Co. v. SnlUvsn 
County Water Co, 127 TSTJSL 708, 
190 Ind. 14—Carmidiael v. lAven- 
good, 44 KJBLSd 177, 180, 112 IML 
APP 144. 
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while an implied warranty is not one of the con> 
tractual elements of an agreement but is, instead, 
imposed by law.u 

The creation, e xi s tenc e, and scope of express i 
warranties generally are discussed infra §§ 307^13, ! 
and of implied warranties generally, mfra §§ 314- 
317. 

§ 302. Nature and Characteristics of War- 
xanly 

a. In general 

b. Necessity of contract of sale 

e. Warranty as contract 

d. Nature of rights and obligations aris¬ 
ing out of contract 

a. In OeiiMal 

A warranty Is oontraotual In nature^ wfisthsr SK* 
prsss or Impllsd, It arlsss out of a oontraot bstween the 
partlesp and not out of tort or other noncontractual 
source. 

A warranty is oontractoal in nature, sjkJ £3 
primarily for the benefit and protection of the 
promisee.^^ Warranties may be either express or 
implied,^^ but m either event^o the relations be¬ 
tween the parties arise out of contract^^ and are not 


based on what is known as tort^^ or on duties im¬ 
posed by law on any theory unrelated to con¬ 
tractAlthough, as discussed mfra § 334, rem¬ 
edies for false warranties indude both actions 
sounding m tort and a declaration m assumpsit, a 
clear distmction has been pointed out between an 
action for fraud and deceit and consequent dam¬ 
ages and an action to recover on a breadi of war¬ 
ranty, m that the warrant rests on contract, while 
fraudulent representations or fraud is essentially 
a tort^^ The contractual diaracter of a warranty 
is widdy recognized as an essential &ctor differen- 
tiatmg it from various obhgations and remedies^^ 
founded on tort liabihty.*® Two interrdated con¬ 
tracts are necessary to the existence of every war- 
ratity,27 namely, a contract of sale to whidi the 
warranty is incidental, as discussed mfra subdivision 
b of this section, and the contract of warranty it¬ 
self.** 

b. Necessity of Ocmtract of Sale 

Although a warranty Is not an eosontlal oloment cf 
a Mlo, thora can bo no warranty without a valid aalo 

Warranty is an incident to a contract of sale,** 
and assumes or necessarily imphes the existence 
thereof.** A warranty is not an essential element 


m —^Beckett v P W Woolworth 
Oo. 84 KB.8d 487, 489, 879 HI 
470—MaeAndrawa ft SVsrbea Co v 
Medhanical Utg Oo.. 11 KJL8d 882. 
889, 897 HL 888, certiorari donlod 
Meehanloal Hfg Oo v. JfacAn- 
drewa ft SVirboa Oo, 58 S.Gt. 768, 
808 Ua 966, 88 liSd. 1116. 

^•JkXk implied warraaty la aa obllga^ 
tloa of like aatnre 'wblch arises by 
foroa of law la certala cases and 
under certain conditions and dream- 
stances, wbere rdatlona between the 
parties, the subjeetpinatter of the 
principal contract, and the olrcum- 
stanoes under which it was made 
are of such a dharaoter aa to Justify 
the court in impoalnff on the seller by 
force of law the obligation of a war¬ 
ranty as to the quality of the thing 
sold.**—Mldhlgan Pipe Co v Sullivan 
County Water Oo, 187 K.E 768, 771, 
190 Ind. 14—Carmichael ▼. Laven- 
good, 44 XCJBLld 177, 180, 118 IndApp 
144. 

17. ITS—Compagnla Italiana Traa- 
porto Olli IClnerall v. Sun Oil Oou, 
aCAJirT, 48 FSd 688 
Mldh.—F. K. Sibley Ijumber Oo. v. 
SdhulU *87 K.W. 848, 897 lUdh. 
206 

Ho—Degouvela v. H. S. Zjee Uer- 
oantile Oo^ 100 &W8d 88^ 281 
HoJ^p 447. 

Tex . Oorp u s FokIs quoted in Dunn 
T. Texas Coca-Cola Bottling Oo, 
GlvJLpp, 84 SW8d 646. 648. 
ror dlamlssed. 

66 G.J. p 668 note 81, 


IjSi DdL—IBami ▼ Hutner, 79 A.2d 
801. 

19. Ind.—Hlchigan Pipe Co v Sul¬ 
livan Ooxmty Water Co, 137 XFL 
798, 190 Ind. 14—Carmichael v 
lisvengood, 44 ITJELSd 177, 118 Ind. 
App 144. 

Tex.—Corpus Stefs quoted in Dunn 
▼. Texas Coca-Cola Bottling Co, 
ClvApp., 84 aw 2d 646, 649. er¬ 
ror dismissed. 

Utah.—Hdover v. Dtah Ktesery Oo. 
7P2d 270. 79 Utah 12. 

66 GLT p 658 note 86. 

SO. Tex.—Coca-Cola Bottling Co of 
Fort Worth v. Smith, ClvA.pp, 97 
aw 8d 791—Corpus Stels quoted in 
Dunn V. Texas Coca-Cola Bottling 
Co.. Civ. 4pp. 84 SW2d 545. 549. 
error dismissed. 

Wash.—Hausken Hodaon-Fee- 

naughty Co. 187 P. 819, 109 Wadh. 
606. 

W Va, C orp u s Stels ofttad in Hous¬ 
ton T. Inwhead, 188 SJB. 780, 782, 
116 W.Va 653. 

81. XT a—Chanfn v Cherrolet HOtor 
Co., DOm., 15 FSupp 67, affirmed 
89 F2d 889, 111 JlJjJEL 1885 

DeL—Bami v Kntner, 76 A.2d 803- 

Tex.—Corpus Steis quotad in Dunn 
T. Texas Ooca-Coia Bottling Go, 
dvApp, 84 SW2d 645, 649, error 
dlsmiased. 

55 C J p 658 note 

sa Tex.—Corpus Stels quoted In 
Dunn V Texas Coca-Cola Bottling 
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Oo. ClTJlp,, 84 BWM S4S, 849. 
error diamisaed. 

66 CJ. p 664 note 99 

sa Texd—Corpus Juris quoted ia 
Dunn T Texas Coca-Cola Bottling 
Col. CIvAppl. 84 aW 2 d 646, 649 
error dismissed. 

65 CUT. p 664 note 1. 

84, Ihd.—Rose v. Hteley, 89 Xnft 77 
—McCarty v WlUiama, 108 HR 
870, 68 IndApp 440. 

sa Ark.—Louisiana Molasses Ca v 
FL Smith Wholesale Orooery Co. 
84 S W. 1047. 78 Axk. 648. 

56 a J. p 954 note 9. 

aa aCL^^HUnldin ▼ Milford, 121 a 
R 647, 127 aC 608. 

65 GLJ. p 654 note ft 

87 K.T—Falrbank Oanning Oo v 
Metsger, 88 HR. 872. 878. U8 KT. 
890. 16 Am.SR 76a 

66 GUT p 964 note ft 

aa KTw—FSirhank Canning Oo v. 
Uetager, aupra. 

I Warranty as contract see infra snb- 
diviaion o of this section. 

sa CtaL—A. R Speer. Inc., v. Ho- 
Oorvey, 48 8 R2d 677, 77 GaApp 
Tia 

HY—Hbggblom V. John Wanamaker 
Kew York, 86 H.Y.S2d 777, ITS 
Miao. 798 

W Ya.—Houston ▼. Lawhead, 188 S R 
780, 116 WVa 652. 

86 C.J. p 654 note It, 

sa Conn.—Albrecht t. HubinatetB, 
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of a sale,*l which can exist without it,** but there 
can be no warranty without a sale There can be 
no warranty having present vitahty and force in an 
executory contract to sell,*^ although the existence 
of a contract to warrant prior to execution of the 
agreement to sell has been recognized as a \alid 
adent of such agreement** where the parties so 
intend and provide,** but under the latter rule it 
has been held that there can be no eftectne wrar- 
ranty, no warranty which will sene as the basis of 
an action, where there is no executed contract of 
sale.*^ Either under the mcw that a contract of 
warranty is stnctly inadent only to an executed 
contract of sale, although possibly ha\ mg its incep¬ 
tion in conditions of an executory contract which are 
transformed mto warranties when the sale is exe¬ 
cuted, or under the view that a contract of warranty 
may exist either m an executoiy agreement to sell 
or in an executed contract of sale, if the parties so 
intend, a valid contract, having for its object the 
transfer of title to personal property, is prerequisite 
to the existence of a wrarrantts** and where there 
is no such contract there can be no wrarranty ®* As 
discussed infra § 304, obligations existing as condi¬ 
tions m executory agreements to sdl may be of sudbt 
a dharacter as to constitute warranties when the 
contract of sale becomes executed. 

Effect of illegal sale* WTiere a contract of sale is 
void by reason of ill^^hty, no w’arranty anses on 
which the buj'er can rely,^* and this is true al¬ 
though the prohibition is m form directed only to 
the sale and not to the purchase of the commodity 
w'hidi constitutes the subject matter of the transac¬ 
tion.** 


c. Wananty as Oontnuit 

A warranty it a contract, and general rules of con¬ 
tract determine Ita validity and enforceabilltyf a war¬ 
ranty la sometimes viewed as collateral to the eontract 
of aale, and aometimea as an Integral part thereof, al¬ 
though collateral to Its main object. 

A warranty, in addition to being contractual m 
nature, as discussed supra subdivisions a and b of 
this section, is itself a contract** Accordingly, as 
in the case of contracts generally, the existence of 
a w'arranty depends on the intention of the par¬ 
ties** and their agreement to its terms ** In like 
manner, the rules govenung contracts generally with 
reject to such matters are apphcable to the question 
of consideration for a contract of warranty, as 
discussed infra § 306, and to questions as to what 
persons are liable on contracts of warranly and who 
may enforce such liability, as discussed mfra § 305 
A warranty, like any other contract, is voidable if 
induced by misr^resentation, whether or not fraud¬ 
ulent on the part of the buyer** or of the seller,** 
or by mistake *7 

Relation between contracts of sale and warranty 
Two views, not necessanly mconsistent, have been 
adopted as to the nature of the relations^p between 
the contracts of warranty and sale, dependent on the 
dual concepts of a contract of sale as being either 
a contract exclusively for the transfer of property 
m described or designated chattels, or as being a 
single contract wrherein the party s^uig undertakes 
a double obligation, to transfer the right to the 
goods while assuming a duty to answer for them, 
in certain particulars to the buyer Under the con¬ 
cept of a contract of sale as being a contract ex¬ 
clusively for the transfer of property in a desenbed 
or designated chattel a warranty is collateral to the 


SS A 2d 168. 188 Conn. 348. 7 A.L R. 
3d 1032. 

Tex.—Bender v Howell, ClvJVpp., 19 
&WSd 128. 124 

3Li HI—Sterllna-Uldland Coal Co 
r Great Lakes Coal, eta, Co, 165 
NX. 798, 3S4 LI SSL 

55 C J. p 664 note IS 

89. Cal —Miller v. Gennaln Seed, 
eta. Co 223 P 817. 198 Cal. 62. 82 
A.L.R. 1316 

65 CLJ. p 664 note 14. 

88. Maea.—IjaSky y. Heonomy Gro¬ 
cery Stores. 95 KEL2d 805, 819 
Sfasa 224, 168 AJL.R. 285 

Mich.—F M. Sibley Lumber Co v 
SchultA 297 XW. 248, 297 Mich. 
206 

56 C J p 654 note 15 

84. HY—I«evls V Pope Motor Gar 
Co. 95 NSL 816. 202 NY 402. 

65 aj. p 656 note 16. 


SB. N.Y—Day v Po61. 62 NY. 416, 
11 Am R. 719 

66 OU p 656 note 17 

8a NJ)—Halley V Fblaom, 48 NW 
219. 1 ND 825 

56 CJ* p 656 note 18 

87. NY—Xnalish v Hanford. 27 N 
Y& 672. 75 Hon 428 

65 CLJ p 655 note 19 

88. Tex.—Bolt v State Sav 
CivApp. 179 aw 1119. 

55 CLJ p 656 note 27 

88. ConiL—Waialiaiisen y Charles 
Parker Go, 76 A. 271, 82 Conn. 221 

65 a J p 655 note 28. 

4a Miaa—Qrapleo Bottling Co v 
Xnnie. 106 So 87. 140 Mias. 602, 44 
JLUIL 124 

66 G.J p 656 pots 29 

41. NY.—Hhrkins v Pro\ansa 189 
NY a 258, 116 Misa 6L 

66 GU. p 666 note SO 
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4a Utah—Hoover v, Utah Ntiraery 
Co. 7 P2d 270, 79 Utah 12 

WVa.—Corpus Juds eltad la Hous¬ 
ton V Lawhead, 182 sa 780. 782. 
116 WVa. 662 

55 CJ p 656 note 8X 

4a US—Compacnla Xtaliana Tras- 
porto Olll Minerall v Sun OU Co., 
CG.A.NY, 48 F2d 688. 

65 C J p 656 note 84 

44. US—Oompagnla Itallana Tras- 
porto OUl MlneraU v Sun OU Co, 
CCLAjrY..48F2d688 

65 GU. p 656 note 86 

48. Ala.—Rivera v. I>ub08e. 10 Ala. 
476 

65 C J. p 666 note 48. 

4a Unn.—Aultmaa v. Falkmn, 68 
NW 876. 61 Minn. 662. 

Tex.—Bolt V State Sav. Bank; av 
App, 179 SW 1119 

47 Ala.—Oopton V. Martlnt 11 A le, 
187. 
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contract It is not a descnphon of the subject 
matter to be cmnpnsed m the transfer,^® nor is it 
a condition of the sale to be met b}* the seller as a 
prerequisite to the transfer,®® although, as discussed 
mfra § 304, it may have had its ongin in such a 
condition, nor is it a term in the sale itself.®!- 

On the other hand, where the contract of sale is 
regarded as one in which the seller undertakes a 
double obligation to transfer the nght to the goods 
and to assume a duty to answer for them in certain 
particulars to the buyer, the wa rra nty eaters into 
the contract of sale®® and forms a part of it.®® It 
18 not a contract mdependent of,®^ and collateral 
to,®® the mam contract of sale, but is itself a term 
of such contract®® It does not consist of or mdude 
mere statements made by the buyer to induce the 
sale which are not imported mto the sale when it 
is consnmmated,®^ or undertakings of the seller 
which arise from other contracts rdating to the 
subject matter.®® 

A warranty forms a part of the consideration of 
the sale®® 

d. Nature of MghtH and OUigationa Arising 
Out of Oontiact 

The obliaetlon arising under a warranty le that of an 
underuklng or promise that the goods shall be as repre- 
sented or, more specifically, a contract of Indemnity 
against loss by reason of defects therein. 


On a sale with warranty the contract of warranty, 
if false, IS broken at the time it is made;®® the nght 
of the buyer, on the warranty, however, is not a 
liquidated demand.®^ When the requisites for the 
existence of a warranty suifiaentl} exist in a sale 
contract, the obligation thereby established is that of 
an undertakmg®® or promise®® of the seller that the 
goods are or shall be as represented, or, more spe¬ 
cifically, of a contract to indemnify the buyer against 
loss by reason of defects therein ®® Such an agree¬ 
ment 18 not executed by the execution of the main 
purpose of the contract, the transfer of the prop- 
erry,®5 but remains as an executory agreement after 
the sale is completed.®® A contract of warrant}* is 
not stnctly an agreement to pay money®? or to per¬ 
form any particularly ^eofied act or duty,®® yet 
It is a contract for the performance of some act or 
duty*.®® A contract of warranty may be condi¬ 
tional.?® and It may be eidier continuing?^ or 
limited.?* 

§ 303. -Subjects of Warranty 

As s general rule any material matter may be the 
eubjeet of warranty. 

As a general rule, any material matter may be the 
subject of warranty,?® such as the title, quality, and 
other matters discussed mfra §§ 333-^336, and, if so 
stipulated, a warranty may cover future defects and 
events as well as present conditions.?® 


48. Mo—Barton ▼. Dowla, 885 SW 
988, 816 Mo 888, 61 494. 

65 cur. p 667 note 48 

40. OKl^Uliltea Iron Works Co v 
Henryetta Coal, etc., Oo., 168 F 
809, 68 CM. 99 

66 ax p 657 note 49 

60. Ark.—Qey Oil Co ▼ Roach, 126 
SW 188. 98 Ark. 454, 187 Am.SJL 
95. 87 IfRJL.N’S, 914 

66 aj p 667 note 60 

81. KT—Gurney v. Atlantlo, ete.. 
R. Co, 68 NT. 868 

88. Ala^—Battles v Wbltley, 88 So 
678. 17 AlaJLpp 186. 

66 CX P 657 note 68 

88. Ala.—Battles v Whitley, supra. 

55 CJ p 667 note 54. 

64h ITS.—Accumulator Go v Du- 

bUQue St. B. Co, lows, 64 F. 70, 13 
C GLA. 87. 

Winn- —Jones V Alley, 17 Minn. 893 

68. US—nAcoumulator Go v. Du¬ 

buque St. B. Co, Iowa, 64 F. 70, 18 
aCXA. 87. 

88. US—Aeonmulator Co. Du¬ 

buque St. B. Co. supra. 

65 C J p 658 note 68. 

87. Ala.—Battles ▼ Wbltley. 88 So 
678. 17 AleuApp 1?5. 

66 CJ P 658 note 69. 


8& Gcl—E lgin Jewelry Co. v Hates, j 
50 SB. 089 128 Ga. 807. 

66 GLJ p 658 note 60. j 

58. Ga.—Commercial Credit Co v I 
Dewla 200 SJBL 686, 69 aa.App 
144 

56 OJ p 668 note 64. 

aOL NT—Falrbauk Canning Co v 
Metzger, 38 NR 878, 118 NT. 260. 
16AmB.T5S 

66 CJ p 668 note 66 

81. Ga.—Broughton v. Badgett, 1 
Ga. 76 

88. Ark.—Gey OH Co ▼. BoacA, 125 
SW 128, 98 Ark. 454, 187 Am.SJa. 
96. 87 D.BJI.NS, 914. 

66 CJ p 668 notes? 

83. Ga.—Whlgbam v. Ball, 70 8.R 
88. 8 GcuApp. 500 

j 55 CJ. p 658 note 88. 

84. Mo—Chappell ▼ Boram, 141 8 
W 19. 159 MoApp 448. 

55 OJ. p 658 note 70. 

68b NT—^BlalsdeU MacJu Oa v 
Braaher Breakwater Co., 186 NT.a 
634, 70 Mlsc. 267. 

55 C J. P 668 note 71. 

88. Ey-/rribble v. Oldham, 6 JX 
Marsh. 187. 

55 C J p 668 note 71. 
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67. Ga.—Broughton r. Badgett, 1 
Ga. 76 

56 C J. p 669 note 78. 
ea Ky—TrlbUe T. Oldham, 6 JX 
Marsh. 187 

88. Ky—Tribble ddham, supra. 
TOl Ark.—Southern Engine, etc. 
Woiks V Globe Cooperage, etc.. Co. 
186 S W. 928, 98 Ark. 482. 

Conditions In warranties see Infra | 
887 et seq 

71. Ark.—Southern Engine, etc. 
Works V. Globe Cooperage Dumber 
Ca, supra. 

78. aa— Blacft ▼. R R Kirkland 
Seed Co.. 165 SR 868. 168 Sa 112 
66 CX p 859 note 78 
Duration of w a rra n ty see Infta S 820 
78. NT.r— Hawkins v Pemberton, 51 
NT 198. 10 AulR 696, 44 HowPr 
103. 

66 OJ. p 669 note 80. 

Kind of goods 

A warranty in sale of personalty 
may cover the kind of personalty to 
be delivered es distinguished from 
quality and fitness —Paula vailei* 
MUUng Go v. Gebbert, 78 P2d 686, 
182 OkL 600. 117 AJLJEL 466. 

74. US —Osborn v. Nicholson. Ark., 
18 Wall. 664. 658. 20 UEd. 689. 

65 CJ p 659 nots 82. 
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-Warranty Distinguished from 

Oilier Grounds of Liability 

A warranty la diatingulahable from various othar 
agraamenta batwaan tha partlaa ralating to tba aubjaet 
mattar of tha aala* from an agraamant In tha natura of a 
aala on approval, from misraprasantatlon and fraud, and 
from a condition praoadant. 

A contract of warranty is to be distingui^ed 
from independent agreements between the parties 
which relate to the subject matter of the sale, but 
not to the sale contract,^^ such as agreements to 
keep the property repaired for a certain time,^^ and 
from agreements in the nature of sales on ap¬ 
provals^ wherein the buyer has the pnvil^ of re¬ 
turning the goods to the sellers^ or of exchanging 
them if unsatisfactory for other goods of the same 
kmd and character/^ and from agreements to m- 
denmify the seller against any loss incurred by rea¬ 
son of recernng the goods in the condition m which 
they then are.^^ However, an agreement to replace 
defective goods or parts may constitute an express 
^varranty.8i 

MisrepresenfaHons and fraud Although the 
courts ^ve often failed to discnmmate between 
them,^^ a distmction is to be observed between a 
cause of achon for a breadi of warranty and a 
cause of action for misr^esentations and deceit^* 
Neither a warranty nor, as discussed in Fraud S 
10, a cause of action for fraud, ordinarily can be 


predicated on statements amounting only to an ex¬ 
pression of the seller’s estimate, opinion, or judg¬ 
ment, and m fact there is no difference between 
fraud and warranty with respect to the content and 
character of the representations on whicdi they may 
be based.^^ Representations m the nature of fraud 
and deceit may exist independently of any warran¬ 
ty,86 representations in the nature of warranty may 
exist independently of any deceit,^^ and, where the 
facts are suffiaent, the same representations may 
constitute either,^7 the fact that there is a warranty 
does not preclude the existence of fraud grounded 
on the same r^resentation,88 and vice versa 
The elements of scienter and mtent which, as dis¬ 
cussed m Fraud §§ 19-26, are essential to constitute 
fraud, need not be present m the case of warranty 80 
In the case of a warranty, the rights of the pur- 
diaser rest m contract,83^ while in the case of mis¬ 
representation and fraud thty are based on tort88 
A representation is an antecedent statement made as 
an inducement to the contract but not a part of, or 
an element in, the contract,88 whereas a warranty 
becomes by agreement a part of the contract84 An 
untrue representation, which is m itself of a nature 
suffiaent for a fraud or for a warranty, if made by 
one properly chargeable with saenter and for the 
purpose of inducing action by him who has acted 
on It, 18 a representation in the nature of fraud; if 
designed bF the parties to a sale as forming part of 


VIk ITT—Tjinson Cona. Store Senr 
Oo ▼ Oommsbam, SS 2T.TS. ISS. 
11 lOsa 488 
55 aJ. p 659 note 85 

7a ITT—Liamson Oons Store Serv^ 
loe Go V Conyngham. supra 

55 cur. p 659 note 86 

77. Colo—OoEpoB JvaOm efttod in. 
Elliott V Parr, 66 PJd 319, 881. 
100 Colo 204 

56 C.J. p 660 note 87. 

TS. MlclL-^Childs ▼. CDonneU, 47 N. 
W. 1108, 84 Mich. 6SS. 

55 GLJ. p 660 note Sa 

A ffiUHMUitee bond aooompanylng 
the sale of a home appliance and 
xrarrantinff the appliance to be satis¬ 
factory in e\er 7 way, and fUrtiier 
providing that purdbaser mlsht re¬ 
turn it and have refunded all pay^ 
meats and transportation charges if 
for any reason it should prove to be 
uneatlsfaetory. was, in effect, a con¬ 
tract of sale or return, and did not 
constitute a general warranty by the 
seller—HUI v Montg o mery Ward ft 
Ca, 4 aZLSd 798, 111 W.Ya. 554 

79. 8J>—Elliott Supply Oo v Hha- 
SOD^ 165 2T.W 991. 998, 89 aj> 670. 

56 GU. p 660 note 89. 

Sa lTT.-nJames v Ubby, 88 2T.TS 
813, 44 Miaa 810, reversed on oth¬ 


er grounds 93 1TTJ3. 1047, 108 App 
Div 358. 

55 CU p 660 note 90. 

81. Mich.—Hall V. Dnplez-Power 
Car Co, 186 KW 118, 168 Midh. 
634. 

56 CJ p 860 note 91. 

Warranties conditioned on opportu¬ 
nity to replace see infra 8 84L 

88. Tex.—Bllla v. Riddick. 78 aW 
719, 84 Tex.CivAPP 266. 

88. Mo Oo rp n s dUxts elted in 
Iiyytinea v. Gillette Rubber Oo, 
App.. 87 SW2d 467, 458, 329 Mb 
App Ills 

66 cur p 880 note OA 

84ii Oal.—Pbrgnaoa v. Bjoch, 388 P 
843. 304 Cal 84^ 68 AJUR 1176 

55 OJ p 661 note 9a 

88. Ark.—Louleiana Mblasees Co v 
PL Smith Wholesale Grocery Oo, 
86 SW 1047, 78 Art 54a 

55 CJ* p 681 note oa 

8a Me—Heal v. International Agrl- 
eulturol Corp, 126 A. 644, 184 Ma 
188 

56 ej. p 661 note 97. 

87. CSl —Mary Pidkford Oo v Bay- 
ly Bros., 86 P8d 103, IS Cal 8d 501 

NCL-^U V. Snider, 6 SJBLSd 302, 
317 NO 487. 

66 CJ p 681 note 9a 
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8 a Iowa.—Boysen v. Petersea 811 
N W 894, 808 Iowa 107a 

55 C.J p 661 note 89 

89 Tex.—Bolt V State Sav. Bana 
Civ App, 179 SW Ilia 

55 C.J. p 661 note 1 

aa Cal—Mary Pidkf ord Co v Bay- 
ly Bros. 86 P8d 103, 18 Cal 8d 501 
—Rutherford v Standard Engi¬ 
neering Corp, 189 Pld 864, 88 Cal 
App 2d 56a 

MC—HUI V. Snider, 8 SE.8d 308, 
817 NC 487 

Tex.—EUle v Riddidki 78 RW. 719, 
84 TexClvJkpp 85a 

55 C J. p 661 note a 

91. Iowa.—Oelweln Chemical Co v 
Baker. 214 NW 595, 204 Iowa 66— 
Boyaen v Petersen. 811 NW. 884, 
896, 208 Iowa 1078 

56 CUT p 661 note a 

9& Iowa.—Oelwein Chemical Oo v 
Baker, 214 NW 695. 804 Iowa 68— 
Boimen v Peteraei^ 8U N.W. 884, 
208 Iowa 1078 

66 OJ. p 861 note 7. 

98. Oel —^Rutherford v. Standard 
Engineering Corp, 199 PSd 854, 
88 CalJLpp 2d 554 

55 CLJ. p 681 note a 

9a CaL—Rutherford v Standard 
Engineering Corp. snpta. 

56 C J. p 661 note 8u 
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their contract, it is a warranty WTiether it 
amounts to a warranty is thus a question of inten¬ 
tion®® 

Conditions While it has been said that the term 
'‘warranty** is sometimes used as equivalent to a 
condition precedent, in the sense of a descnptive 
statement or promise vital to the contract,general¬ 
ly speaking, there is a distinction between a condi¬ 
tion precedent and a warranty,®® although it has 
been said that in the law of sales there is an ap¬ 
parently Irreconcilable conflict of authority as to 
what the distinction is and as to the rights and ob- 
hgations of the parties thereunder®® Thus one 
distinction has been made on the basis of xrhether 
the subject matter of the sale is ascertained and 
existing so as to be capable of being inspected at 
the time of the contract, in which case the promise 
or agreement as to the character, quality, or title of 
the goods IS a warranty, and is collateral to the ex¬ 
press object of the contract of sale,^ or whether the 
subject matter is not m existence or not ascertained 
at ^e time of the contract, m which case the prom¬ 
ise or undertakmg is not a mere warranty but is 
a condition, the performance of which is precedent 
to any obligation on the vendee under the contract® 
Another distinction has been based on the time as 
of when the matter is being considered; that is to 
say, the same promise which is a condition as long 
as the contract remains unexecuted may be a war¬ 
ranty after the sale is executed.® Under express 
provision in Umform Sales Act § 11, conditions in 
an executory agreement to sell may be treated as 


warranties after transfer of title by delivery and 
acceptance of the goods,® while in § 13 of the same 
act the expression "implied condition or w arr an ty** 
is used as the designation of certain cdlateral un¬ 
dertakings which survive the executed contract of 
sale.® The terms have also been distmgtdshed on 
the basis of their eflFect; thus a condition precedent 
is one vnthout the performance of whidi the con¬ 
tract^ although in form executed by the parties and 
ddivered, does not sprmg mto life, whereas a war¬ 
ranty does not suspend or defeat the operation of 
the contract, but a breach affords either the remecty 
expressly provided in the contract or those furnished 
by the law.® Still other authority has based the 
distinction on whether the promise or undertaking 
was regarded by the parties as vital, or as merely 
subsidiary or collateral, to the main purpose of the 
contract; if they rtgaided it as \ital, it is a con¬ 
dition precedent, while if they did not regard it as 
vital or essential, it is a warranty.^ 

§ 305. — Parties 

a. Wlio liable on warra n ty 

b. Who may rely on warranty 

a. Who IdaUe on Waxiaaty 

V. 

Qwieraily tpMldngv one may bo held llaMo on a war¬ 
ranty only wharo It la hit own oontract or tliat of hla 
anthorlaad agent or whore he hae ratified a contract of 
warranty made by another. 

In order that one may be hdd liable on a war¬ 
ranty, it must be either his oontract® or that of his 
authorized agent actiug in his bdialf,® or he must 


SB. Del —Tyre v Canaey. 4 Del 425 
Ind.->McCarty v WUliama, 108 NR 
870, 68 IiidJV.pp 440 
SB. Ind.—McCarty v Wniiama, su¬ 
pra. 

65 C J p 608 note 18 
S7. Tez.—aa Paso ft & W R. Co v 
Ridhel ft TVelkel, Civ App, 180 &TV 
$ 22 . 

88 . Maas.—Overson v. Oeneral Ace., 
eta, Aeanr. Corp, Dtd, 88 NR 
658, 208 Maas 109 
55 C.J p 662 nets 15—12 OJ p 410 
note 89 

88 . DS—Cleveland Iilnaeed OU Co 
V Buchanan, NT, 120 F. 906, 808, 
67 CCJL 498 
12 C.J p 401 note 48 
1 . Nev—Chlaulta Minina CO v 
Fairbanks, Moras ft Go, 104 P2d 
191, 60 Nev. 142. 

Wash.—Crandall Bnslneerlng Co v 
Winslow Marine Bsilway ft Ship- 
buildinsr Co. 61 P2d ISO, 186 Wash. 
1. 106 AJUB. 1467 

12 aJ p 408 note 46 [bL P 410 notes 
89. 40 M 

8 . Nev—Glil<znlta Minina Oa v. 
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Fairbanks, Moras ft Ob, 104 P.3d 
191, 00 Nev 142 

13 OJ. p 40S note 46 CbL P ®10 note 
89. 

S. Tez.—Bl Paso ft S. W. B. Co. v 
Blchsl ft Wslkel, CIvJIlpp., ISO 8 .W 
932 

55 C J P 655 nots 80 
4, NT.—Chyricy v. Drake Bros. Co, 
189 NJEL 576, 286 N.T. 488, 27 AJLi. 
R. 1622 

B. Mass.—Gearina v Berkson, 111 
NJL 786, 228 Mass. 257, Zj.R.A. 
1918D 1006 

6 l Tez—Bil Paso ft S W R. Co v 
Elchel ft Welkti, OlvJkpp., 180 S 
W 922 

12 G J p 410 note 40. 

7. Tez.—R1 Faso ft S W. R. Go. v | 
Rlchel ft Welkel, supra. 

8m W.Va^—Gontineatal Supply Coi. v. 
Stephenson. 118 S R 687, 84 W.Ta. 
SIS, S3 A.I 4 .R. 1146 

65 OJ. p 862 note 87. 

8 . TL-^per v Oakland Motor Go, 
109 A. 911, 94 Vt. 211. 

66 C J. p 668 note 28 
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WBBanly by one noO » pastenr 
A written warranty sisned fay one 
lierson In behalf of a nonezfstent 
partnership was not Undlna on the 
other person who was alleged to be 
a member of sneh partnership hut 
had no knowledge of such warranty 
until suit was brought thereon.— 
Bayou Rapides Dumber Go. v. Oamp- 
bell, LaApp, 41 So2d 78, 

Psslsr hdld to he sgaaO 

Under agreement under whldh tlrs 
manufacturer consigned tires to 
warehouse dealer for sala which pro¬ 
vided that dealer should not be man¬ 
ufacturer's agent for any purpose 
other than Uioae epedfled, and which 
prohibited dealer ftom making any 
warranty other than In accordance 
with mannfactnrer'a current warran¬ 
ty. dealer was merely manufkctnxer e 
agent, and buyer of tire from dealer 
was an Immediate purchaser ftom 
manufacturer and hence could recov¬ 
er from manufacturer for breach of 
Implied warranty of fitness—Roq^rs 
▼ US Rubber Go, 20 A.2d 028, 01 
NH. 898. 
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have ratified a contract of warranty, in a contract 
of sale wherein he is the seller he cannot, in 
the absence of adoption or ratification, be held hable 
for the contract of a stranger or of one without 
power or authonty to bind him.^ Where a contract 
of sale expressly provides that no agent or dealer 
IS authorized to give any other or different warranty 
from that therein contained, or to alter or modify 
the war ra nt ies expressed therein, it is notice to the 
purchaser of the limitation on the agent’s authonty, 
and the seller is not liable as warrantor on any other 
or different agreement asserted to have been made 
by his agent^^ A person who is substituted to the 
position of the onginal seller of the goods by the 
consent of all the parties to the contract is hable on 
the warranties given in the sale The buyer of 
goods IS not to be held on a warranfy in the sale.^^ 

Agents, oSicers or representatives. An agent who 
contracts in sudi a manner as will render him liable 
as pnnapal in a sale contract may be hdd liable on 
a warranty in the sale,^* as he may also be if he, 
while selling as agent, assumes personally to war¬ 
rant the subject matter of the sale.^^ Similarly, al¬ 
though one who buys from a person selling m an 
ofiBiaal or a representative capaaty ordinarily cannot 
hold the hitter answerable on the grounds of war- 
ranty,i7 seller assumes to sell the property 

personally as owner^^ or if he, while sdling m his 


r^resentative or offiaal capacity, personally under¬ 
takes to warrant the goods,he is liable to respond 
to the bujer for the \iarranties m the sale 

Puchaser of note or draft The purchaser of a 
note given by the buyer for goods sold does not m- 
cur liability as warrantor upon the warranties m the 
sale;^^ and this has been said to be true as to a 
bank purchasing for collection a draft with bill of 
lading attached,^^ although the contrary has also 
been held as to this latter.^^ 

Joint seller or buyer. A jomt owner is not bound 
by the warranty of his coSwner unless he expressly 
authonzed the warranty nor is a j'oint buyer, 
who acts as agent for another in making a jomt 
purchase, liable to his copurdxaser on a warranty 
When a firm and individuals are sued on a warranty 
m a jomt sale» it is not essential to joint liability 
that the mdividuals be members of the firm.^^ 

A pledgee in possession of goods at the time of 
sale^ who ddivers the goods to the buyer, receives 
the purchase pnce, and satisfies his debt therefrom, 
IS not hable on a warranty in the sale wherem the 
pledgor IS seller but if the pledgee assumes to 
act as owner and to sell the goods, he is liable even 
though the owner acquiesces in the consumation of 
the sale.*^ 

Resale. Where there is no adoption of the war- 


lOL Ark.—Johnson v. ICoDaiilol, 15 
Ark. 109 

XJ—Spencer Heater Co. v Abbott 
104 A. 91, 91 KJljaw 584 

11. XJ—William J Blttles Go v. 
Pellegrino Realty Oo, 16S A. 648. 
109 H JIAW 620 

BeMl dealer was not bound by 
manufacturer's separate warranty— 
Sabastlanelll ▼ PraUk; 166 A. 664, 
108 Pa-Super. 660 

/ WSioleBalsr was not liable to buyer 
of antifreeie on express warranty 
which manufacturer had affixed to 
container of antlfireese—Cochran ▼ 
HdDonald, 161 P2d 806. 28 Waah.2d 
848 

IS. Kjr—J L Case Threshing Uach. 
Co V Dulworth. 287 8.W. 994, 216 
Ky 687 

55 CJ p 668 note SO 

IS. Md.—Crook V. Baltimore, etc., R. 

Co.. 80 A. 701, 80 Md. 888 
66 C J p 668 note 81. 

Sobstttate for party oondnottag prl^ 
aaay negotiations 
Where primary negotiations for In¬ 
stallation of certain equipment were 
between a third person and buyer, a 
contract was not agreed on between 
them and plalntUt elected to take the 
benefits of activities of the third 


person, he became seller of the equip¬ 
ment and was charged with the stat¬ 
utory warranty, where he knew that 
the buyer was unfSmUlar with the 
equipment and Its proper Installation, 
and plaintUI, and not the buyer, rec¬ 
ommended and selected the one as fit 
for the purpose desired by the buyer 
—Carver v Denn, Utah, 214 P 2d 118 

14, IsL—Whitehead v. Tulana 11 
liaJVnn. 808. 

56 G.J p 668 note 82 

IB. Cal—Tentura Mfg., eta, Ca v. 
Warfield. 174 P 882, 87 CaLApp 
147. 

66 C J p 668 note 88 

10. Wla—Cooper ▼ Buerth. 146 97 
W 486, 166 Wla 846 
66 cur p 668 note 84 

17. NT.—Carr Bros v Oertner, 85 
NT 8 2d 180. affirmed 98 NTS 2d 
206. 277 APPJDiv 868. 

65 C.J p 668 note 86 

18. Mass,—nmmlns v 7 N Joslln 
Co, 22 NR.2d 76, 808 Mass 640, 
128 AXR. 691. 

Mo—Rlair T. Hall. App, 201 S.W. 
946. 

10. NJ—McCauley v Ridgewood 
Trust Co., 79 A. 887, 81 NJTJaw 
86 

66 C J p 664 note 87. 
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0Ol Tex.—Mertia v Auto Tinance 
Co, dvApp, 26 SW2d 919 
66 G.J. p 664 note 89 
SI. Neb —Qerman-Amerlcaa Bank v 
Craig. 96 NW 1028. 70 Neb 41 
66 CJ p 664 note 40 
Vegotlatton of un 

Bank discounting seller's draft 
with bill of lading attabhed was not 
liable for seller's breach of warranty 
with respect to quality of goods pur¬ 
chased, the transaction between the 
purchaser and the bank not being one 
of sale—Bank of Italy v. Colla, 161 
NSL 880, 118 Ohio St. 469. certiorari 
denied Colla v Bank of Italy, 49 S 
Ct 28, 278 US 619, 78 LBd. 641 
SSi Miss.—^Mobile Auto Co v. Stur- 
gea 66 So 206, 107 Mlsa 848 

65 CJ p 664 note 41 

S8. Ittd.—-Holmes v Wood, 82 Ind. 
201 

56 ej p 664 note 42 
SA La.—Spotts V. Langa 7 La 182 
SB. Ala—Brown v. Matthewa 70 So 
287. 14 AlaJlpp 488 
sa Masa—Inter-State Grocer Ca v 
(9eorge Wm. Bentley Co., 101 N 
BL 147, 214 Mass 227 

66 G J p 666 note 45. 

S7. Masa—Inter-State Grocer Ca ▼ 
Gtoorge Wm. Bentley Co. supra 
66 CJ p 666 note 46. 
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ranties m the sale by which he acquired ttUe^ a 
seller is not liable to his bu 3 ’er on such warranties 
merely by force of the sale,*® and this is true e\en 
though their existence is made known to the bu 3 *er 

b. VholSayEdyonWaxxanty 

(1) In general 

(2) Transfer of goods generally 

(3) Goods for human consumption 

(1) In General 

At a general rule, only the peraon to whom a war¬ 
ranty le addreesed le entitled to rely on It, although this 
does not necessaMly restrict the right to rely on the 
%varranty to the person to whom title to the goods Is 
transferred. Subject to some exceptions and qualifica¬ 
tions, it It a general rule that only a person In privity 
with the warrantor may recover on the vnarranty 

Ordinarily a warranty is addressed to some par¬ 
ticular person,*® generally the buyer, who alone can 
avail himself thereof,*^ a warranty being personal 
to the warrantee;** and this is particularly true 


where the warranty expressly provides that it is to 
run onij to the hui’cr.** A uarrantj*, however, is 
not of necessi^'’ confined to the person to whom 
title is transferred,*^ one who has an interest in the 
goods and aho has assumed obligations to the seller 
as an incident to the sale may recoier on a contract 
of warranty to himself to mduce his action, ac- 
compan>^ng the contract of sale,** and this is true 
although there is no contract of warranty to the 
bu 3 er on ahicli the latter can recover.** Never¬ 
theless, the mere fact that one has assumed obliga¬ 
tions as surety on an instrument given for the pur¬ 
chase pnce of the property does not cause the bene¬ 
fit of a warranty’m the sale to mure to him ,*7 and, 
although It has been held that strict contractual 
privity IS not always indispensable,** the general 
rule is that, m order to recover m an action ex 
contractu for breach of warrant 3 % pmity of contract 
IS required between the warrantor and the person 
seddng recovery** Accordingly, recovery on a 


S8; US —People's lAgbt Co ▼ Rath- 
bun-Jonee Enalneerlng Co, Tex., 
218 F 167. 188 CCA. 888 
SBm US —People's lAght Co ▼ Bath- 
bun^ones Bnglneerliiar Co, supra, 
sa Kan.—Booth v Sdhoer, 186 P 
898. 106 EAn 648, 8 AJLB. 668 
86 Cjr p 686 note 68 
Assignee of pnro lias e- Tn o n e y note 
One purchasing a oar without a 
warranty is not entitled to take ad¬ 
vantage of a warranty contained in 
an assignment of the purohsse-moiir 
ey note by the seller, in a suit by 
the assignee on the note—Industrial 
Finance Corp v Wheat, 107 So 888, 
148 Miss. 686 

31. MT—Commisslonsrs of Stats 
rnu. Fund V Humm, 48 MTS 2d 
876, affirmed 68 KTSSd 461. 269 
AppDiv 667. motion dismissed 61 
KBLId 788, 294 NT 777. 

66 C J. p 666 note 68 
8S, Me—Bums v Baldwin-Doherty 
Co, 170 A. 611. 188 Ms. 881 
8& US—^Bendlx Home Applianoea 
V Radio Accessories Co, CCJL 
Neb, 189 F8d 177 

84. Wa.T». —George O Richardson 

Go T Brown, 149 P 484, 96 
Kan. 686 

66 GLJ p 666 note 6A 
Pnxohase charged to asollliss 
Fact that dreaa waa charged to ac¬ 
count of buyer’s slater did not pre¬ 
clude recovery by buyer for breach of 
warranty—Kurriaa v Conrad 6b Co, 
46 NB.8d 18, 818 Mass. 670 

85. KSn.—^George O. Rlohardaon 
Mach. Co V Brown, 149 P 484, 96 
Kan 685 

66 aJ P 665 note 66 

88, Kan.—George O Rlohardaon 

MSoh. Co. V. Brown, supra. 


87. Iowa—Fulton Bank ▼. MatfaLers, 
166 NTT 1050. 188 Iowa 826. 

65 CUT. p 666 note 57 

88. Mich.—Bahlmaa v Hudaoa Mo¬ 
tor Oar Co., 286 N.W. soil 280 
Ulch. 688 

88, U S.—Rachlltt v. Ubhy-Owans- 
Ford Glass Go, COANT., 96 F.2d 
697—Green v Equitable Pewdew 
Mfg Co, DCArk., 95 FSapp. 187 
—'Weaaley v. Selberliaff Rubber C9o., 
DCM6., 90 FSupp. 708—Hmtir- 
WUson DiatUllng Co v. Fcnit Bis- 
ttlling Co. DCFA. 84 FSupp 996. 
affirmed in part and rsveraad om 
other grounds in part, CLA., 181 B\ 
2d 548,17 A.X«R.8d 1191. 

I AUl— Sterehl Bros. Stores t. Castle¬ 
berry, 188 So 471, 28 AlaJkpp. 283., 
reversed on other grounds 182 So 
474. 286 Alau 849 

DeL—Baml v. XCutnsr, 78 A2d 801 

Oeu—Stiidebaker Oorp. ▼. Kail 62 El 
SL2d 198, 82 <3aJbpp. 779. 

Ky—Hieroninnous Motor Oc. w 
Smith, 48 S.W2d 668, 841 Ky. 209 

liSj—Strother ▼. Villere Goal Oo.. 
App, 15 8o.8d 888. 

Md.—Taccarlno v. Oossuba 81 A2d 
816, 181 Md. Old^Poplsr v EEocb- 
sehlld. Kohn db Co., 24 A.id T88. 
180 Md 889—Slaeoomlo v. Eyslnl^ 
100 A 510. 129 Md. 867. 

Moss, -carter v Tazdley db Oo.. 64 
NSL2d 698. 819 Haas. 92, lU AXi. 
R. 559—Pearl v WUllain niena's 
Sons Co., 58 NK.8d 825. 817 Bbea 
629. 

Mo.—Finks V. Viking Rserigeratorsi 
147 aW2d 124. 886 MaAx>p. 679— 
Degouveia v B Lee Mat ceatf le 
Oo., 100 SW2d 886, 881 lloApp. 
447. 

NJr—General Home Imp Co v 
American lAdder Ca. 66 AJd 111. 
86 N.JMisc 2A 
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[NT—^Pearlman v Garrcd Shoe Oo, 
11 XE.2d 718. 276 XT 173—Wech- 
aier V Hoffinan-La Roche. Inc.. 99 
KTSSd 5S8 198 Mlsc. 640—Da\id 

V EL W White, Inc., 89 XTS5d 
667, 179 Mise. 80S—Heggblom v 
lolm TVamunaker New Tork, 86 X 
Ta2d 777, 178 Mla& 792—Gal\ln 

V Lyndi, 241 NT a 479, 187 Misc. 
126—Giiillano v Philoo Distribu¬ 
tors, 98 XTS8d 24—Cbmmisslon- 
ers of State Ins. Fund v Humm, 
48 NTaSd 876. affirmed 68 NT 
asd 461, 269 AppDiv 657. motion 
dismissed 61 NJSLld 782, 894 X.T 
777. 

Na—Marler v Pearlman's R. R. Sel¬ 
vage Co, 58 aK.2d 8, 280 N.C 121. 
NJ>.—Wood V. Advance Rnmely 
Thresher Oo., 884 N W 517. 60 NJ> 
S84 

Ohio.—nTordon v Bro u wer, 98 NBL2d 
49, 88 Ohio App 605 
Pa.—Bonenberger v Pittsburgh Mer- 
eanUle Co. 28 A2d 918. 845 Fa. 
659, 148 AUL 1417—Dillon v. Wfl- 
11am 8 ScuU Go., 64 A2d 535. 164 
PiLSnpsr. 865—Loch v. Confalr, 
Com.PL, 40 liUsAegJteg. 867 
Tex.—Baylor v. Eastern Seed Oow. 
ClvApp., 191 SW2d 689—Great 
Atlantio db Faeilic Tea Oo v. Walk¬ 
er, ClvJbpp., 104 SWSd 687, re¬ 
versed on other grounds Walker 
V. Great Atlantle db Pacific Tea Co, 
118 SW2d 170, 181 Tex. 57 
Va—Cdonna v. Roscdale Dairy Cou, 
186 as. 94. 166 Va. 814 
Wash.—Slaenor v Erickson, 816 P. 
2d 885, 15 Wash.3d 891—Dobbin v 
Pacifio Coast Coal Go, 170 P2d 
642, 25 WaslLSd 19a 
55 CLJ. p 666 notes 68. 69. 

Tlie uniform Salas Act did not 
abolish the requirement of privity — 
Smith V Salem Coca-Cola Bottling 
Co.. 25 A2d 126, 98 X H. 97—Howson 
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mmiAj has been withlidd from one ‘whose con¬ 
nection with the goods is that of wife^o or hns- 
band^^ of the purchaser, and from a dependent child 
of the purdiaser^^ even though the purdiaser at 
the time of the sale expressly speafied that the prop¬ 
erty 'was to be used by sudi duld,^^ and from the 
agent of the purchaser^^ even though sudi agent is 
the person through whom the purchaser entered into 
the contract of sde.^^ On the other hand, it has 
been held that the wa rr an ty is a'ralable to the 
buyer’s child, at least where the buyer at the time 
of the sale e:q>ressly speafies that the article is to 
be used by the child A buyer may recover on 
a warrants in a purdiase effected by ^s agent act¬ 
ing m his bdialf.^7 

Inherency dangerous product Although there is 
some authority to the contraiy,^^ it has been hdd 
that pnvity is not a prerequisite to recovery for 
breach of warranty where the subject of the sale 
which caused the injury was inherently danger¬ 
ous.^* 

Joiuij and joint and several contracts In accord¬ 
ance with the rules applicable to contracts general¬ 
ly, where a contract of warranty is made to a num¬ 
ber of persons purchasing jomtly, the right to en¬ 
force the ‘warranty is a joint right** and la not 


available individually to one of those joining m the 
purchase,*^ but where the contract is jomt and 
several any of the purchasers may recover on the 
warranty** The availability of the warranty in 
such case rests on the status of the person daimmg 
it, as transferee of the goods and the accompanymg 
warranty, and does not arise from the circumstance 
that one has jomed in assuming liabihty for the pur¬ 
chase price,** or has, m pursuance of the jomt pur¬ 
pose, ordered the goods and paid for them.** 

Assignment or negotiation^ One to whom the 
contract of warranty is expressly or by necessary 
implication assigned by the purchaser of goods is 
entitled to the benefits ansing therefrom,** and this 
IS a hmitation on the reqmrement of pnvity of con¬ 
tract frequently noted in stating the general rule,** 
but where causes of action are not assignable sudi 
an assignment is not operative to convey the ‘war¬ 
ranty to the assignee.*^ The mere sale of the goods 
IS not, however, a suffiaent assignment to carry 
with it the wananty;** and this is true although 
the granting dause m the bill of sale at both the 
onginal and the subsequent sales expressly mentions 
the purchaser’s "assigns.”** The assignor of a war¬ 
ranty cannot enlarge its operation so as to make it 
thereafter available to subpurdiasers from his as- 


▼. Vomtm Beat Go, 177 A. 666, 87 N. 

B. MO 

4a DeL—Bonil r Katnor, 76 A.Sd 
801. 

Tes.—Ootpofl atcrUi gaoM tn Great 
Atlantic & Fadfio Tea Co v Walk¬ 
er. CivApp, 104 SWSe 627, 684. 
rerersed on other srounds Walker 
V. Great Atlantic Ot Pacific Tea Cou. 
US 8 W Id 170. 131 Tea. 67. 

85 CLJ p 665 note 59 

41. MOaa.—Pearl ▼ William Fnene*a 
Sona 58 KBSd 825. 817 Uksa 
529 

4a BT—Block ▼. Bmpire State 
lOonahnut Corporation. 250 BT-S. 
440. 238 AppDlv. 774. 

55 CX p 685 not# 60. 

4a Tez.—Oocpna dUzla opotod la 
Groat Aflantio Sk Fadfio Tea Co 
V. Walker. CtvJlpp. 104 SW2d 627, 
624. re\ersed on other sronndal 
Walker v. Great Atlantic & Pacific 
Tea Co. 112 aW2d 170, 181 Tez. 
57—Tallev v. Beever, 78 aW. 28. 
88 TeaClvApp 675 

44. IShaa.—Oeaiinr ▼. Berkaon, 111 
KJD. 785. 228 Uaaa. S57. UEUL 
1916]> 1066 

56 CU. p 865 note 62. 

4a Male.—Oearlng v. Berkaon. su¬ 
pra. 

Tez^—OoKBDS Stela qpoM la Great 
Aflantio a Padflc Tea Co. v. 
Walker. CivJkpa, 104 aWAd 627, 


624, reveroed on otbmr sronnda 
Walker v Great Aflantio A Pacific 
Tea Co. 112 SW2d 170, 121 Tez. 
57. 

4a ni—Idndroth v. Walgreen Cow, 
67 27IL2d 595. 829 niApp 105 

47. tr.S —Raymond v. J R. Watklna 
Co, DC Minn., 88 FSnpp 982, re¬ 
versed on other grounds 184 F2d 
925 

65 C J p 666 note 58 

4a V 8—Green v Baultable Powder 
Kfg Go.. DCJkrk.. 96 FSupp 127 

Right of aubyendee to invoke warran¬ 
ty in case of dangerous product 
see Infra subdivision b <2) of this 
section. 

49. Wash.—Pleenor v Brlckson. 215' 
P2d 885, 88 Wash 2d 891—Masettl 
▼ Armour. 195 P 688. 75 Wash. 
622. 48 IJELA^N'S, 218, Ann Cas. 
1915C 140. 

aOm Kiss.—Fesast eta. Co v. Somara 
Planting Co, 98 8o 878, ISO Idas. 
147 

66 GU p 668 note 79. 

61« Ala.—Hood V Warren. 87 8a 
624. 206 Ala. 282 

6a Ifiaa.—Cooe^-Cola Bottling Works 
V. Z«yona, 111 8o 806, 145 Idas 876 

Waaeranty liaia available So plaintiff 
‘Uaed automobile dealers represent¬ 
ing that automobile was tree tram 

defects were liable to wife who fur- 

1124 


nlahed half the c o nsid e ration for 
uaed automobile and was a party 
to trade-in agreement, for Injurlee 
sustained by wife when wheel feU off 
after dealere removed it for painting 
and improperly re-attached it to the 
hub, notwithstanding wife did not 
see particnlar automobile which hus¬ 
band finally selected until he called 
for her after conaummatlon of aala— 
Gurby v. Haatenbrook, 286 NW 128, 
288 mdtL 676 

6a OkL—8mlth T. Idiineapolls 
Threshing BCach. Go. 214 P. 178, 
89 OkL 168 
66 CJ p 668 note 88 

64, Uiaa^-CocarCoIa Bottling Works 
V. liyona. 111 8o 806, 146 Mian 878. 

6a U a—Hunter-Wllson Diatming 
Oa V Foust DlatiUlng Co, GLAJPa., 
181 F2d 648 
66 GX. p 888 note 85 

6a IT Huntex^Wilson Distilling 
Co T. Foust Distilling Oo, supra. 
56 aj. p 688 note 86. 

67. Fla^—Kendig v. Gflea 9 Fla 27a 
66 <LJ. p 66S note 87 

sa adas^Peaea eta. Co v. Somers 
Planting Co, 88 So 878, 674, 180 
Hisa 147 

66 aj p 668 note SA 

6a Wash.—Peregrine ▼ West Seat¬ 
tle State Bank; 208 P. 86,120 Wash. 

86a 
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signee, against his vendor.^^ A warranty is not 
negotiable.*! 

Substitution and subrogation The assumption of 
payment of the purchase price under the onginal 
contract of sale may, under certam arcumstances, 
operate to make the warranties m such sale enforce¬ 
able by the person Bssamwg payment,** as where, 
by a novation to whidi the vendor is a party, such 
person is substituted to the position of the pur- 
diaser in the onginal sale,** although there is, 
equally, authonty that sudi novation and substitu¬ 
tion do not entitle the person substituted to the war¬ 
ranties m the onginal contract where th^ are not 
expressly assigned to him ** The mere assumption 
of payment of the onginal obhgation does not cause 
the warranties to mure to the person ftaaiimitig ft,** 
so that the warranty is not available, without more, 
to the maker of a note given, to take up a pnor note 
for the purchase money,** of a note given to the 
vendee a subsequent purchaser as payment for 
the goods, although assigned by the former to the 
original vendor as collateral secunfy for a note 
given by him for the purchase pnce,*^ or to the 
drawee of a draft for the purdiase price which is 
duly accepted ** 

Dealer^s nght to rdy on warranty to purchaser. 


A warranty expressly addressed to die original user 
of goods by a manufacturer is not a w a rra nty to the 
dealer,** but where the warranty is pacifically made 
to run to each purchaser of the goods the dealer is 
included among the persons to whom the warranty is 
given the same as any other purchaser 7* 

(2) Transfer of Goods Generally 
A warranty on tha sale of paroonafty does not nm 
with tha goods, and, as a gsnaral rula^ a subvendaa or 
subaaquant purchaaar, not In privity with tha original 
tailor, cannot raeovar from him for broach of a warranty 
vfhloh accompanlad tha tala to tha Intarmadlata party 

A warranty on the sale of personalty does not run 
with the property,?! and is in this repect unlike 
a covenant on the sale of realty,?* nor, as discussed 
supra subdivision b (1) of this section, is sndi a 
warranty n^tiable, so that it does not confer on 
a sut^rchaser a better right than that possessed 
by his vendor ?* The general rule, discussed sipra 
subdivision b (1) of this section, that only one in 
pnvity of contract with a seller of goods can en¬ 
force a warranty attaching to sudi sale, is epedally 
applicable to cases in which die property sold with 
a warranty is in turn transferred or resold to an¬ 
other.?* Accordingly, the benefit of the warranty 
does not mure to a subsequent purchaser or assignee 
of the goods by virtue of his tide?* excpt where the 


SOL CaL—’Penl v Tcraa, 806 P 4f 8, 

66 Geajl^p. S04. 

SOm —Peaae^ eta, Oo v Somers 
FlanUna Co., 68 So 678, 180 Hiss. 
147 

61. Gs^-Smlth V WUUsms, 46 SJBL 
894, 117 GkL 788. 97 Am.SJE(. 880. 

66 CJ p 668 note 91. 

08. Kjan.—Booth v. Scheer, 186 P 
898, 106 Kan. 648. 8 A.L.R. 668 
68. Ind.—York Hfff Oo v Bonnell, 

67 NJBL 690. 84 Ind.App. 667. 

66 C J p 669 note 98 

64. Old—Walras Mfs Oo. v McHe- 
hsn. 186 P 778. 89 OU. 667, 61 Ii. 
BJLiHS. 1111. 

55 OJ* p 669 note 94. 

66. OU—'Wairas HXir Oo, V. Xo- 
xahen, supra. 

66L m.—Zuokennaim v Sblomoii, 78 
IlL 180 

66 OU p 669 note 96. 

67. Kan.—Thlsler v Kaiih. 68 P 
619, 7 KanJ^ 868 

66 CUT p 669 note 97. 

68. Ark.—Coolldge v. Bnmea 85 
Ark. 841. 

66 OU p 669 note 98 
68. Ark.—Miller Bnbber Oa v. Blew- 
ster-Stevene Serv. Station. 887 8. 
Vr 677. 171 Azk. 1179, 69 AUJEL 
1887. 

VOL 8J>—«rew Way Motor Ca v. 
Veammr meetro-Tilkhtfno Col, 801 
KW 1000, 48 SJX 4. 


71. ITS—Oocpos Stels eitsd In 
Hunter^wnson Distilling Oo v 
Foust DlsUUinr Co. DOFs.. 84 
FSupp 996. 1000, affirmed In part 
and reversed on other grounds la 
part. CJL. 181 R2d 648, 17 AX.B. 
8d 1191. 

Ala.—Oocpus JUzls cited In Cotton v 
John Deere Plow Co., 18 So 8d 727, 
729, 846 Ala. 86 

GkL—Studebaker Oorp v Nail, 68 8. 

B.2d 198, 8S GkLApP 779 
NH.—SEaselton v. First Nat. Stores, 
190 A. 280. 88 NM. 409—Howson 
V. Foster Beef Oo« 177 A. 666^ 87 
NH. 800. 

NJ.^-OenerBl Home Imp. Oa v 
American liSdder Oo, 66 A.2d 116, 
16 N JJKlsa 24—Oocpns Ms otted 
in Diamond T Motor Car Co v 
Banker. 160 A. 41, 4A 10 N JJClsa 
814. 

NT—Bessblom v. John Wanamaker 
New York. S6 NY aid 777, 178 
Miaa792 

ND—Wood V. Advanoe Bumaiy 
Threaher Go. 884 NW 617. 60 NM 
884. 

55 GLJ. p 666 note 64. 

A wananty oof ftCU to peraonalty 
does not run with the personalty 
sold^Farlow v. JefEooat, 68 aEL2d 
80, 78 GkLApp 668. 

Wascaatgr of unautir of chattel does 
I not run with eliattel on Its resale^— 
I Bums T. Baldwln-Ddberty Co, 170 
I A. 611. 181 Ma 881. 
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78. NT—ChyakyT Drake Bros Go. 
188 NJD. 676, 886 NY. 468. 87 AJL. 
B. 1688 

65 0 J. p 666 note 66. 

7& ITS—Montreal Bank v. Thayer, 
aaibwa. 7 F 688, 8 McCrary 1 

74i TT.S—RacTilIn Ubby-Owsns- 

Ford CHass Oo. aGLA.N.T., 96 F.2d 
697—Chanln r Chevrolet ICotor 
Co, aCLAML. 89 F8d 889. Ill AJL. 
B. 1285. 

Ala.—Cotton v John Deere Plow Ob.. 

18 So Id 727, 846 Ala. 36 
Qa.—Farlow v. JefEeoat 62 SLELSd SO. 
78 GaJkpa 658. 

NY—HaggUlom v. John Wanamaker 
New York. 86 NTS 2d 777, 178 
Mlsa 798. 

Ohio.—Jordon v. Brouwer. 88 NJBLJd 
49. 86 Ohio App 606. 

Tex.—Uhlted States Pipe & Foundry 
Oo V. City of TVaea Oiv.App.. 100 
aW.8d 1098. affirmed 108 SW2d 
488, 180 Tex. 186, certloiacl denied 
68 act 866, 808 TSJB 740. 88 UBd. 
678 

66 GLJ p 6S6 note 69 

78. ULS—Oocpos Shrls ofM ftn 
Hunter-Wnson DlstllUnr Co ▼. 
Foust Distming Go, DGLPa.. 84 F. 
Supp. 996. affirmed in part and re- 
veraed on other gronnds in part 
GLA.. 181 FAd 648. 17 AMJtSd 
1191 

—Oorpus JOsis otted la Cotton v 
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intent that it should do so is expressed or necessarily 
implied.*^* Thus, purdiasers ivho buy from the 
vendee in a pnor sales contract mth warranties are 
not accorded the benefit of such warranties to their 
vendors so as to permit them to recover against the 
onginal warrantor,?? and this has been held true 
although the onginal sale was to one dealing in 
goods of the character sold,?^ the nghts and rem¬ 
edies m sudi pnor sale bdcmg to, and are enforce¬ 
able only the intermediate parties in the cham of 
title against their immediate vendors.?^ On the 
other hand, however, although a position to the con¬ 
trary has been taken,^^^ there is authonty for the 
\iew that a consumer may recover, despite absoice 
of pnvity, for breadi of warranty against a manu¬ 
facturer of goods whidi are inherently dangerous,^^ 
and even, aocording to some authonties, where Ihe 


consumer is injured a product not inherently 
dangerous if properly made,^^ and it has been 
pomted out that there is a growing tenden^ to 
modify or depart from the strict rule of pnvity 

Where goods are bought by a partnership, a war¬ 
ranty in the sale does not inure to the purchaser 
under a subsequent sale by the firm to one of the 
partners^^ or to another partnerships all of whose 
members are members of the firm ongnally pur¬ 
chasing,^ but where a corporation is the purchaser 
of goods whidi are subsequently sold to a subsidiary 
company later orgamzed by those mterested m the 
first corporation, to carry out the purpose for which 
the goods were originally bought, there is authonty 
that the second corporatioa is entitled to enforce the 
warranties m the first sale.^* Further, recovery 


John Deere Plow Co. 18 So Sd 717. 
789. 146 Ala. 86. 

Ga.—Farlow ▼ Jeffcoat, 61 8.B.ld 
so. 78 Ga App 658 
Me—Bams v Baldwin-BobartF Oo 
170 A. 511. 181 Me. SSL 
56 C J p 667 note 70 

vs. TJ &—Tlmberland Lumber Co v. 
CUmax MfS Go. CCAJ^. 61 Fid 
891—Laclede Steel Go ▼ Silas lleir 
•onCo. DClau, 67 FSupp 751. 

Ga.—Studebaker Corp t. Xall, 61 S 
BLld 198. 83 GaJlpp 779 
Kv—North Am. Fertiliser Go. ▼ 
Combs, 818 aW.2d 616. 807 Ky 
869. 

Mich.—Bahlmsa ▼ Hudson Motor 
Csr Co. 288 MTV 809, 290 Mich. 
662. 

N CL—Simpson v American On Oo, 8 
SLMSdSlS 217 NC 542 
Tex.—IT S Pipe & Foundry Oo v 
City of Waco. 108 S W 2d 482, 130 
Tex. 126 certiorari denied 68 SCt 
266. 802 US 749. 82 L.Sd. 577 
Substaaoe of transaetlosL aa oontrol- 
2tB|^ 

Court may look through form of 
transaction to substance of situation 
In detmrmlninsr whether manufactur¬ 
er. sening goods to dealer, who sold 
t hem by independent contract to con¬ 
sumer. Is liable to latter for breach 
of expraae warranty of quality there¬ 
of. and proceed to Judgment on basis 
of aetual situation—a Pipe & 
Foundry Oo v City of Waco, snpra. 

(1) Paricage containing statement 
that, if soap therein contained did 
not meet with entire approval, dealer 
would riieerfully refund the pup- 
bhase price on return of unused por¬ 
tion. established manufacturer’s in¬ 
tention that the soap should move 
through the usual channels of trade 
and was a representation addressed 
to those who should deal in such 
soapb and the manufacturer was lia¬ 
ble to bnyem who purchased the soap 


through dealers, where the soap was 
unfit for use—Free v Slnss 197 P2d 
854. 87 CaLAppld Supp 988. 

(2) Corporation, securing sale of 
pipe manufactured by it to company 
contracting with city to construct 
water pipe line by inducing city to 
speciiy such pipe in eonstruotion 
plan by r^iresentatioBS aa to its 
fitness and quality, voluntarily made 
itself party to transaction and gave 
city express warranty, for breach of 
which It waa liable^ although not for¬ 
mal party to conatruetion contract— 
C S Pipe & Foundry Co v City of 
Waco. 108 SW2d 488. 180 Tex. 126, 
certiorari denied 56 SCt 166, 801 U 
a 749. 83 Ii,Bd. 679. 

77. U a— Rachlln ▼ lilbby-Owens- 
Bhrd Glass Go. aCLAKT, 96 F2d 
697—Chanln v Chevrolet Motor 
Oo, GCLAHL, 89 Fid 889. Ill A. 
Ii.It 128d—Fsbeco Distilling Corp 
V Owlngs Mills Distillery, D C Md.. 
48 FSupp 880 

Ala.—Collins Baking Co y. SavagA 
150 So 886. 287 Ala. 408 
xy—Hleronymous Motor Co v 
Smith. 48 SW.ld 668, 141 Ey 809 
Md.—•Blttenhouse. etc.. Auto Oo v. 

Klssnsr. 98 A. 861, 129 Md. 108. 

KVJ O etpus Fnzis ctted in Diamond 
T Motor Gar Co v Backer. 160 A. 
41. 44. lOKLJMisc. 814. 

NT—Tfmpson v Marshall, Meadows 
A Stewart 101 NTS Id 588. 198 
Hlsa 1084—Heggblom v John 
Wanamaker Kew York. 86 KT.a8d 
777, 178 Misa 798. 

NJ)—Wood v. Advance Rumely 
Thresher Co. 884 MW. 617. 60 KJ> 
884. 

Ohio—Jordon ▼. Brouwer, 98 KJBLld 
49. 86 Ohio App 505. 

Pa.—Dillon V WiUiam a Scull Co., 
64 A.2d 625. 164 Fa.Super 865 
Tex.—Baylor v Baatem Seed Co.. 
Civ App., 191 S W Id 689—Dunn v. 
Texas OocarCola Bottling Go.. GIv. 
App. 84 awid 545. error dis¬ 
missed. 


Wash.—Dobbin v Faelfio Coast Coal 
Co. 170 tPld 641, 15 WaalLld 190 

56 G.J p 667 note 71. 

Uhdec TTBlf Qsm ISales Aet 

US—Green v OSquitable Powder 
Mfg Co. DOAric.. 94 FSupp 126 

CaL—TremeroU v. Austin Trailer 
Equipment Oo.. 117 Pld 918. 102 
Cal App Id 464 

ia U S-Tlmberland Lumber Go v 
Climax BCfg Co., aCLLPa., 61 F 
Id 891 

K J —43oKpas IMs elted In Diamond 
T. Motor Gar Co v Buoker, 160 A. 
41, 44. 10 NJMisc. 814. 

55 OJ p 667 note 78. 

7a US—Tlmberland Lumber Co v 
Climax Mfg Co. aCJLPa.. 61 F2d 
891 

N J —Oozpns Jhris cited In Diamond 
T Motor Car Co v Backer. 160 A. 
41. 44. 10 M JMlsa 81A 

66 GLJ p 667 note 78 

80 US—Sieroolnskl v. B. L Du 
(PontDeKemours ftCo, DOPa, 25 
F Supp 706. 

81. US—Laoleda SteM Oo. ▼ Silas 
Mason Co. DCLa.. 67 FSupp 751 
—Bsbeco Distilling Corp v Ow- 
ings Mills Distillery, D CMA. 48 F 
Supp 880 

MlolLr—Bbers ▼. General Chemical 
Co, 17 NW8d 176, 810 Mich. 261 

8a US—Mahnss v Maowhyte Oo. 
CCAJPa., 155 F2d 446 

8a US—Hunter-Wtlson Distilling 
Oo V Foust Distilling Go., C A.Fa.. 
181F8d548 

Sfti Ala.—Hood V Warren, 87 So 
524. 805 Ala. 881 

8a Miss—pease, etc.. Oo v Somers 
Planting Go, 98 So. 678, 180 mim 
147. 

aa Ala.—Birmingham Motor Co v. 
Norwood Traosp Go, 80 A. 146, 16 
AlaJLpp 571 

55 C J. p 668 note 7a 


1126 



77 aj.S. 


SALES 


§ 305 


has been iviihheld from the donee of the purchas- i 
er 


(3) Goods for Human Consumption 

Some authorltlee have adopted the rule that In the 
ease of good# deeigned for human eoneumptlon privity 
will not be required to permit an Injured purehaeer or 
ooneumer to recover agalnet the original manufacturer, 
producer, or dietrlbutor on the ground of warranty, but 
the weight of authority holds that even In auch cacea 
privity ordinarily will be required. 

Some authorities, while admitting the general 
rule that the purchaser of a chattel does not ac¬ 


quire, with his title, a right of recovery on war¬ 
ranties in prior sales,^^ have taken the position that 
an exception exists in certain instances in the case 
of foodstuits and like goods designed for human 
consumption In such cases, according to these 
authonties, the requirement of pnvit}* of contract 
is not controlling,^^ the warranty of \ihoIesomeness 
and fitness for human consumption attaches to, and 
runs uith, the goods^^ and reco\ery ma> be had 
against the manufacturer or producer of the goods 
regardless of the absence of any pnvity of contract 
supportmg the warran^*.^^ A subsequent purchaser 


Bi socth CcTflllna i BottUoff Go. tS XJB:Sd 164. S43 Ill 

(1) It has been bold tbat In the I App 1—Welter v Bowman Dairy 
case of sale of goods for human con-1 Go. 47 NT SLSd 739. 818 lU App 806 
sumption the requirement of privity > Iowa.—Anderson v Tyler. 274 K.W 
is not always controlling C o r p u s j 48. 328 Iowa 1088 
Ohsls cited Sa Davis v. Radford, 68 Ky—Kroger Grocery & ^wtig Go ▼ 


87. Iowa.—Fulton Bank ▼ Mathers. 
166 KW 1060. 188 Iowa 886. 

66 GLJ p 668 note 77. 

88. US—Bsbeoo Distilling Gorp v 
Owlngs Mills Dlstmery. DCMd., 
48 FSupp 880. 

56 CU p 669 note 1. 

88. ITS—Raehlln t. Ubby-Owens- 
Ford Glass Go. GCAOTT, 96 F2d 
697—Bisbeco Distilling Gorp ▼ Ow- 
ings Mills Distillery. D CLMd., 48 F 
Supp 880. 

Texr-Jaoob JH Decker 4b Sons ▼ 
Capps. 164 SW8d 828. 189 Tex. 
609, 148 A.ZiJL 1479. 

66 aj n 669 note 8—86 OJ. p 786 
note 88. 

90l XT S —RacfaUn ▼ 3Ubby-Owens- 
Ford Glass Co.. eCJLKT, 96 F 
8d 697 

lowa^Anderson ▼. Tyler, 274 KW. 
48, 888 Iowa 1088—Davis v Tan 
camp IFaoking Go. 170 MW 888, 
189 Iowa 776, 17 JLLJR. 649 
Tex . C oarp n s OToxls cited la Jacob B. 
Decker 4b Bona v Gapps, 164 8 W Sd 
888, 882. 189 Tex. 609, 148 AX.R. 
1479—Bowman Biscuit Go of Tex. 
▼ Hines* CivJbpp., 840 S.W8d 467 
Wash.—Geianeas v Scow Bay Fack- 
Ing Go., 188 P8d 740, 16 Wash.Sd 
1—Kelson v. West Coast Dairy Go, 
106 P8d 76. 6 Wa8h.8d 884, 180 A. 
IjJL 606 

(1) The rule stated in the text has 
been followed.—Klein v Dnohesa 
Sandwlcfh Co, 98 P8d 799. 14 CalSd 
272—Taccaresaa v Ssngulnettl, 168 
P2d 470, 71 CaLApp8d 687-^enaen 
V Berria, 88 P.8d 880. 81 CiLApp 
2d 687 

<8) On the other hand, it has been 
held that privity is essentiaL—Blnion 
V. Sasaki. 41 IP.Sd 686* 6 CaUbppSd 
16. 

(8) It has also been soggssted, 
howsvsr. that If privity should ha 
deemed essential to reoovery such 
privity might be found in the fact 
the injured parson was a third- 
party benefledury of tha oontrect be¬ 
tween the ptDnbhaaer and the aeUer— 
Dryden v Continental Baking Ca, 77 
P8d888, 11 GaL8d 88. 


SJEL2d 822. 826. 288 Ka 258 
(8) There la alao autiiority holding 
that recovery could not be predicat¬ 
ed on brea^ of warranty with re¬ 
spect to such goods in the abs en c e of 
oontraotnal relation between the 
manufacturer and consumer 
U S —Coca-Cola Bottlisy Go of Ebn- 
dcraon v Musa. C.CJLMGL, 99 F2d 
190 

MC—Caudle v. F !£ Bbhannon To¬ 
bacco Go, 16 SBL2d 680. 220 XC 
105—Bnloe v Cbarlotte Coca-Cola 
Bottling Co.. 180 S.B. 582, 208 XC 
806—Thomason v Ballard 4b Bal¬ 
lard Go.. 179 S.1! 80. 208 KC 1. 

91. XT.S—Bsheoo Distilling Oorp v 
Owlngs MUls Distillery, DGM[d.. 
48 F.SUPP. 880—DobrensU v Blats 
Brewing Go.. DCMldL. 41 FJ3npp. 
291. 

CeL—Klein v Dutibess Sandwich Co., 
98 P8d 799. 14 Gal8d 273—Tao- 
oaresn v. SanguIncttI, 108 F 2d 
470* 71 C8LApp2d 687. 

HI —-Williams V. Paducah Coca Cola 
BotUlng Co. 98 NBL2d 164, 848 Bl 
App 1—Welter v. Bowman Dairy 
Co., 47 K.lL2d 789. 818 llLApp 805 
Iowa.—-Anderson v. Tyler, 174 MW. 
48. 228 Iowa 1088. 

Kan.—ChsUis v Bhrtloft 18 PSd 199, 
186 Kan. 828. 

Tex.—Bowman Bisealt Co of Tex. 

▼ Hines, ClvJbpp, 240 SW2d 467 
66 GJr. p 669 note 6—26 CJ P 786 
note 86. 

Pssaons Iteia satlliled to xsoovm 
(1) Buyer's wife—Haut v Kleena* 
60 KIL2d 866, 820 Dl.App. 878. 

i(2) Boyer's child.—Hast v. Kleena 
supra. 

(8) Buyer's donee^-BlarJebke ▼ 
Thompson’s Restaursnt GOb. 68 NJDu 
2d 880, 826 DLApp ISO- 

SB. CaL—Klein v Duchess Sandwldh 
Co. 98 P2d 799. 14 Cal 2d 272 
Ila^Blanton v. Cudahy Packing Go, 
19 So 2d 818,154 Pla. 872 
m —-vyilliams v IPaducah Coca Oola, 


Schneider, 60 S.W3d 594, 849 Ky 
261. 

Misa—Cndahy PadUng Co v Bakkin, 
155 So 217, 170 Misa 884—Kroger 
Grocery Go v Lewelling, 145 Sa 
720. 165 MIsa 71—Coca Cola Bot¬ 
tling Worka of Greenwood v Simp¬ 
son. ISO So 479, 158 Misa 890. 72 
A.L R. 148—Bnfkin v Grisham. 128 
So 668. 157 Miss 746-^enault v 
Houston Coca Cola Bottling Co, 
118 So 177. 151 Misa 860 
Mo—Corpus Jnzis cited In Madouros 
V Kansas City Coca-Cola Bottling 
Co. 90 S W2d 446. 448. 280 MoApp 
276. 

Pa.—McDaniel v WUdroot Co. 28 Pa 
Dlst 4b C6 887. 85 Iiack.Jur. 184. 
Tex.—Jacob BL Decker 4b Sons v. 
Gappa 164 SW3d 828. 189 Tea 
609, 142 JLL R. 1479—^Bowman BIs- 
onit Go of Tex. v. Hinea Glv Appu. 
840 aW.3d 467—Amarillo OocarCo- 
la Bottling Co V liOndder, Glv 
APP. 207 aw 2d 082—Coea Cola 
Bottling Co. V Enaa CIvApPh 104 
aw 2d 866. error refused, 
i Contra Duxm v. Texas Coea<!bla Bot¬ 
tling Co, GIvApp., 84 aW.2d 646, 
error dismiased. 

Wash.—Geieness v. Scow Bay Btek- 
Ing Ca. 188 P2d 740. 10 Wash.8d 1 
—Kelson v West Coast Dairy Co, 
105 P.2d 76, 6 Wssh.2d 284. 180 A. 
DJL 600 

66 CLJ. p 069 note 6-^6 CJ. P 786 
note 88 

mstsflnitor 

Statement on label of salmon can 
that salmon was packed for whole¬ 
saler did not render whbleeeler liap 
ble ae Implied warrantor to pur¬ 
chaser from retailer far Injuries re¬ 
sulting from unfitness of salmon, on 
theory that statement represented 
that wholesaler was packer of eel- 
man.—Degouveia ▼ K. D Lee Mer¬ 
cantile Oou. 100 &W2d 886, 281 Mo 
App 447. 

^Wcaeceahnity of harm 

It oonduct of warrantor of a 
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IS allowed recovery, against a prior seller who has 
produced the goods, on a warranty whkh follows 
the goods mto*the hands of snch purchaser,^^ or on 
the doctrine that sudi warranty is available to the 
purchaser without pnvily and creates hability, not 
directly on the warranty, but on negligence, for 
which the pnvity required is established by the con¬ 
tract of warranty between a subsequent purchaser 
and the original seller Hence, consumers of such 
products may recover against the manufacturers or 
padcers,^^ or wholesalers,^^ but the operation of this 
prmaple is not confined to consumers it extends 
as wdl to all those damaged by the breach of duty,^^ 
and a purchaser may recover from the seiler with 
whom he is in pnvity for the purchaser’s damages 
resultmg from consumption of food another.^* 
Under this rule eliminating the requirement of pnv¬ 
ity, It has been held sufSaent that the person suing 


in warranty had rightful possession of and title to 
the goods ,1 otherwise, even under this rule, re¬ 
covery has been demed ^ 

The for^;Ding rules, however, have been adopted 
by only a limited number of authonties, and the 
weight of authonly^ requires, m sales of this dass 
of commodities, as elsewhere^ that there shall be 
pnvity of contract m order to entitle a person to the 
benefit of a warranty, and denies recovery on the 
ground of warranty where such pnvi^ is ladong.^ 
Under this view, a buyer or consumer of goods for 
human consumption cannot recover on the theory 
of breadi of warranty as against a manufacturer, 
producer, or distnbutor with whom he is not m 
contractual privity,^ nor, even if the purchaser 
himsdf might recover for breach of warranty, can 
one other than sudi purchaser do so.* 


drink for toman conumptlon la a 
■abatentlal factor in brlnglne about 
barm to aaothar. fact that warrantor 
neither foresaw nor should have fore¬ 
seen extent of harm or manner in 
which it ocenrred does not defeat liap 
blUtv.—Delta Nehi Bottllna Go v 
Xiuoas. 186 So 661. 184 lliaa. 698. 
as. Iowa.—Anderson v Tyler, 874 N 
W 48. 828 Iowa 1088 

55 CU p 670 note 7 

S4. —Hertsler v Manshum, 

200 KW. 166. 228 Mieb. 416. 

66 OJ p 670 nota 8. 

SB. Iowa.—Anderson v. Tyler, 874 
KW. 48. 828 Iowa 1088. 
msa—Bledenham Ctody Oo. v 
Moora. 186 So 628. 184 Hiss 781 
66 CJ. p 670 note 9—26 GU p 786 
note 88 

86. U SL—Dobrenski v. Blats Brew¬ 
ing Co, DCHieh., 41 FSupp 891. 

87. Wash.—^Biasettl v Armour, 186 

P. 688. 76 Wash. 688. 48 a. 

818. Aim.Oaal916C 140. 

56 C J p 670 note 10. 

sa Wash.—Ifasetti v. Armour, su¬ 
pra. 

55 CJ p 670 note 11. 

88l us—K enower v Hotels Statlsr 
Go., aCLA.hnoh„ 184 F8d 668 
K J—Stave v. Giant FOod Arcade. 16 
A-Sd 460, 186 NT Law 618. 
AhseBoe of pcMty 
A manufsctorer of bread, purdhas- 
ed from retailer by consumer, suing 
retailer on theory of breach of war¬ 
ranty for damagea becaoaa of illness 
resulting from his discovery of dead 
worms In breed after eating slice, 
wes not liable over to retailer <»i 
Buoh theory, in ebaence of evldanos 
Chst rstaUer purdhased bread direct¬ 
ly from manufacturer—Weiner v 
Ifager A Throne. 8 HTS.ld 918, 167 
Visa 888. 

She mastan of * ^ Te a S ma p to k* did 


not govern the sale of clams to a 
hotel company ao aa to preclude 
hotel from recovering from aeller 
damages resulting from hotel's lia- 
blllty to patron who hecams ill with 
typhoid fever as result of eating 
the olama since hotel company was 
not a dealer In provisiona and in buy¬ 
ing the dams by Implication made 
known to aeller that dams were to 
be served es food in hold’s dining 
rooms; end the fact that the hold 
oompaiiy ordered cherrystone c l s m s 
did not show that company relied 
on its own Judgment in sdedlng the 
dams ao as to exonerate the seUer, 
the word ’’cherrystone,’* when used 
with dams, being descriptive of the 
type of dam end not being a trade- 
nama—Kenower v Hotels Statlsr 
Co, GGJLlCidi., 124 F2d 668 
1. Idas—Coca-Cola Bottling Works 
V. Lyons, 111 So. 806, 146 Hiaa 
878 

66 GJ p 670 note lA 
SL Mias.—Grapico Bottling Co v 
Bnnls, 106 So 97, 140 Mias. 608, 
44 A.LR. 184 
66 a J p 670 note 16. 

8. Ala-^Blrmlngham Chero-Cola 
Bottling Co V dark. 89 So 6A 206 
Ala. 678,17 A.LH. 667. 

66 a J p 670 note 18. 

4. ns—Conner v. Great Atlantle A 
iPadflc Tea Oo., D GLMo, 26 F.Sapp 
856—Karger v. Armour A Oo., DC 
Maas., 17 FSupp 484 
Conn.—Boradd v. MadKonais Bros. 

Co.. 8 A.2d 224, 126 Conn. 92. 

DC—Hanback v Dutch Baker Boy, 
107 F.2d 208, 70 AppD.C 898— 
ConneeUcut Pie Co v Lynch, 67 F. 
2d 447. 61 AppJ^G 81 
Md.—Yaocarlno v. Cossuba 81 A.2d 
816.181 Md. 61A 

Mo—Degouveia v. H. D Lee Mer¬ 
cantile Co., 100 SW2d 886, 281 Mo 
App 447 

KJBL—Smith V. Silem CocsrCola Bot- 
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tUng Co, 26 A.2d 126, 92 HH. 97— 
Howson V Foster Beef Co, 177 A. 
866, 87 HJa. 200. 

NT—Bonreheix v Willow Brook 
Dairy, 196 NB. 617, 268 NT 1, 98 
A.LJEt. 1492—Redmond v Borden’a 
Farm Products Co, 167 NIL 888, 
246 NT 612—Blodk V Bmplre 
State Doukhnut Corporation, 260 N 
TS 440, 288 AppDiv. 774—Singer 
V Zabelin. 84 INTaSd 982—Philip 
Sllveraheln Gorp v. a A. Wald A 
Co, 12 NTS 2d 266 
SD—Whitethorn v Nash-FInoh Oo, 
298 N W 869, 67 SJ> 466. 

Tann.—Coca-Cola Bottling Works v. 
Sullivan, 168 SW2d 721, 178 Tann. 
406, 171 AJUR. 1200— Hobacfc v. 
Coca Cola Bottling Works of Nash¬ 
ville, 98 aW8d 118, 80 TemLApp 
880 —CoosrCola Bottling Go v 
Rowland, 68 SW2d 272, 16 Tann. 
App 184— Coca Cola Bottling 

Works V. Hennedy, IS TennJlpp. 
199 

Va.—Colonna v. Rosedals Dairy Oo, 

186 SB. 94. 166 Va 814 

65 CJ p 670 note 19—86 GLJ. p 786 
note 90. 

a Mdw—Vaoearino v. Oossaba 81 A. 

2d 816, 181 Md. 61A 
NJBL—Ruasdl v First Nat Stores, 79 
A.2d 678, 96 NH. 471—Smith v 
Salon GoospCola Bottling Go, 26 
A.Sd 186, 92 NJBL 97 
NJ—Bruaada v Grand 'Obion Co., 

187 A. 682, 14 NJHlsa 751. 

N T —Hopkina v. Amtorg Trading 
Corp., 88 NTaSd 788, 265 AppDiv 
278—Massey v Borden Co, 87 NT. 
S Sd 671, 266 AppJDiv. 829—Dickin¬ 
son V. Sperling, 886 NT a 984, 168 
Misa 906—Sin^ v. Zabelin, 24 N 
T aid 962—PhUlp SllverSheln 

Corp V a A. Wald AGO, 12 NT a 
2d 266 

26 CJ p 784 note 76. 

a Md^Tacoarlno v. Oosnibob 81 A. 
2d 816, 181 Ma 61A 
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Some authorities, either by way of exception to 
their rule requiring privity even in food cases, or 
as circu m sta n ces calling more clearly for appLca- 
tion of their rule diminatmg the reqmrement of 
privity m such cases, have held that in the case of 
foodstuffs, beverages, and the like, which are 
canned, bottled, or wrapped m such a way that the 
contents and the condition thereof may not be 
known to the purchaser tmtil opened for use by the 
consumer, the manufacturer, canner, or bottler is 
liable to anyone injured thereby, mduding a remote 


I consumer despite the absence of privi^,^ on the 
ground that in legal contemplation privity of con¬ 
tract exists s Other authority, however, holds that 
even such circumstances do not change the rule re- 
' qmnng privity of contract in food cases as m other 
cases 8 

I There is some disagreement among the authorities 

I ' as to the effect of the Uniform Sales Act on the 
rule of privit 3 ‘ as applied to goods for human con¬ 
sumption; some authorities hold that its provisions 


Mass.—Gearinv v Berkaon, 111 NE 
786, S8S Mass S67, URJLISISD 
1006 

NJ—Schlosaer ▼. Ooldbera, 9 A.Sd 
699. 188 NJImw 470—Cornelius \ 
B Filippone & Co. 197 A. 647. 119 
K J Law 640—Cassini v Curtis 
Candy Co, 172 A. 619, 118 X JLaw 
91 

WVCL—Buraeas ▼. Sanitary Meat 
Market. 6 SB2d 786, 6 8B.2d 264. 
121 WVa. 606 
Beoovery denied 

(1) To members of pniuhaser's 
family aenerally 

Conn—Bomckl ▼ IcacKensle Bros. 

Co. 8 A.2d 224. 186 Cbnn. 98. 

XT—Selsano ▼ First XaL Stores, 61 
XTS8d 646, 868 AppJOlv 998^ 
Dickinson ▼ Sperllnat 886 NTS 
984. 168 Misc. 906 

(2) To busbaad of purdbaser— 
BusseU V First Nat StoreSi 79 A.8d 
678, 96 NH. 47L 

(8) To wife of purcbaser 
U S —Conner v Great Atlantio & Fa- 
eiflc Tea Co. DCLMo, 86 FSupp 
866 

NH.—Haselton v. First Nat. Stores, 
190 A. 280. 88NH.409 
26 C J p 784 note 76 [a] 

<4) To child of purchaser 
DC—BOanback ▼ Dutch Baker Boy, 
107 F2d 208, 70 AppDC 898 
NH.—Haselton v. First Nat. Stores, 
190 A. 280. 88NH409 
N J.—Stave v Giant Food Arcade, 16 
A.2d 460. 125 NJLaw 512—Brus¬ 
sels V Grand Uhion Co, 187 A. 688, 
14 NJMisc. 751 

Va.—Colonna v Rosedale Dairy Co. 
186 S B. 94, 166 Va. 814 

(6) To father of purchaser 
XT S —Dumbrow v Ettinger, D CLN 
T, 44 FSupp 768 

NT—Hopkins v Amtorg Trading 
Corp. 88 N T S 2d 788, 266 AppDlv 
278 

(6) To sister-in-law of purchaser 
—Conner v Great Atlantic & Fadflc 
Tea Co, DCLMo, 26 FSupp 866. 

Persons not denied reoovesy 

Cl) Husband, for whom food was 
purchased by wife as agent.—Singer 
V Zabelin, 24 NTS2d 962 

(2) A wife purdiasing food for use 


of family with funds supplied by her 
husband may reeo\er if she was act¬ 
ing either as principal or as agent 
^or an undlaOlosed principal—Colby 

V First Nat. Stores 29 NE.2d 920. 
707 Mass. 268—Timmins v F. N Jos- 
lin Co. 28 NJ5L2d 76. 808 Mass 540. 
128 AJL.B. 59L 

(8) Where wife gave daughter 
money and instructed daughter to 
buy sausage at grocery and meat 
store, and daughter bought the sau¬ 
sage. wife ooOked it for supper, and 
husband became sick from trichi¬ 
nosis after eating the sausage, under 
the common-law rule that a wife liv¬ 
ing with her husband acts as his 
agent in purchasing necessaries, 
there was privity of contract between 
husband and dealer operatlag store 
so as to entitle husband to maintain 
action against dealer for breach of 
alleged implied warranty—Vaccarlno 

V OoBubo, 81 A.2d 816, 181 Hd. 614. 

(4) Where father and his sons 

went together to meat market and 
there allegedly infected minced ham 
was bought by one of the sons in 
fatheifs presence with fathers mon¬ 
ey, and was taken home by the father 
himaelf, father would not be pre¬ 
cluded from recovering for alleged 
food poisoning under rule that a food 
seller’s Implied warranty inures only 
to the buyer’s benefit.—Burgess v 
Sanitary Meat htoket, 6 S E.3d 785, 6 
SE.2d 864, 181 WVa. 606 

(6) Proprietor of tavern who drank 
bottled beverage from recently pur¬ 
chased stock was in privity of con¬ 
tract with local manufacturer so as 
to be entitled to sue manufacturer 
for brea^ of warranty, irrespecthe 
of fact that customer had asked pro-1 
prietor to drink and intended to have 
price thereof charged to customer's 
aooounL—Nembla v CocapCola Bot¬ 
tling Oo. of St. Louis, Mo.App, 104 
SW8d 778 I 

ghlrd^psrtyb e nsflclsi c y j 

(1) Recovery has been allowed to 
an infant on the theory that he was 
third-psrty beneficiary of the con¬ 
tract between bis parent and the 
seller—Singer v Zabelin, 84 N.TS. 
2d 968. 

(8) On the other hand, recovery on 
su^ theory baa been denied.—Sai- 
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sano V First Nat. Stores, 61 NTS 
2d 646, 268 App Div 998 

7. D1—Patargfas v CSocspOola Bot¬ 
tling Co of Chicago, 74 N.B.2d 
163, 888 Ill App 117 
Iowa.—Davis v Van Camp Packing 
Co. 176 NW 882, 189 Iowa 775, 
17 A.LJt. 649. 

Mo—Foley v CoosrCola Bottling Oo 
of St. Louie, App, 815 SW3d 8l4 
—Helms V. OenMul Raking Co, 
App. 164 S W8d 169—Garter v. St 
Louis Dairy Oo. App, 189 SW2d 
1025—McNicholaa v Continoital 
Baking Co, App. 112 SLWSd 849— 
Nemela v Coca-Cola Bottling Co 
of St. Louis, App., 104 SW3d 778 
—Madouros v Kansas City Cocar 
Cola Bottling Co. 90 SW2d 445, 
280 MOA.PP 876 

NO—Davis V Radfbrd, 68 SRSd 
885, 888 NC. 288 

Okl—Southwest Ics A Dairy Prod¬ 
ucts Oo. V Fanlkenberry, 220 P2d 
257, 208 Okl. 279—Griffin v. Asbury. 
166 P 2d 828, 198 Old 4S4 
Fa.—Bilk V. Abbotts Dairies 28 A.8d 
342, 147 Fa.Super 29—Nock v Oo- 
csrCola Bottling Works of Fltts- 
imrgta. 166 A. 687, 102 Fs-Super. 616 
—LaGrotte v Bottling Co^ 70 Pa. 
Diet, ft Oo. 146, 65 MontgCo. 117. 
68 Tork LegJteo. 117—Emite v. 
Pepai-Gola Bottling Co., 89 Plttsb 
i LegJ 658 

Tex.—OocarCola Bottling Co. of Fort 
I Worth V. Smith, Ci\JLpp, 97 S.W. 

I 3d 761 

Wananfey of merchaataMHy 
Parents and infant were not enti¬ 
tled to reeo\er damages on theory 
of breach of Implied warranty of 
merchantability against manufactur¬ 
er for injury sustained by nfant 
when bottle of carbonated be\erage 
purchased at retail exploded.—^McIn¬ 
tyre V Kansas City Coca Cola Bot¬ 
tling Oo, DC Mo. 85 FSupp 708, 
appeal dismissed Kansas City Coca 
Cola Bottling Co. v. Mclntyrsii 184 F. 
2d 6TL 

ft Pft!—Notk V Coca-Cola Bottling 
Works of Pittsburgh, 169 A. 887, 
102 Pa.Super 616. 

ft NH—Smith V Salem Coca-Cola 
BotUing Co., 26 A.8d 126. 98 N3L 
97. 



§i 305-306 


SALES 


77 O.J.S. 


while others hold that ih^ do not^ obviate 
the requirement of pnvity m such cases. 

§ 306. —— Coiuidexation 

A contract of warranty muat ba supported by a tuffl- 
clant consideration If the warranty comes Into existenoe 
at the time of the sale it Is supported by the considers- 
tton for the sale, but If It Is given after the contract 
of sale Is completed It must, In order to be effective, be 
accompanied by a new and separate consideration 

As in the case of contracts generally, a contract 
of warranty must be supported by a suffiaent valu¬ 
able consideration,^^ and is otherwise imenforceable, 
as a nude pact^s A warranty whidi comes into 
existence at the tune of sale is supported by the con¬ 
sideration of the sale^^ and no further separate 
consideration is necessary.^^ Also, a new con¬ 
sideration is not necessary if the w ar r a nty is in¬ 
serted in the contract merdy to make it conform to 
the original agreement,^^ or to support a wntten 
warrant} executed subsequent to the transfer of the 
pre^erty in compliance with the parol agreement 
made at the time of the sale.^^ However, a war¬ 


ranty given after the contract of sale has been 
completed must, in order to be effective, be ac- 
compamed by a new and separate consideration,^^ 
and this requirement is enforced alike with respect 
to the creation of a wholly new warranty!^ and the 
modification of an existing one,^^ the original con¬ 
sideration being exhausted by the transfer of the 
property in the goods under the provisions of the 
onginal bontract^^ It is a suffiaent consideration 
for a subsequent warranty that the buyer, in return 
for it, pays the purchase price m advance of the 
tune set by the onginal contract^^ or that he con¬ 
sents to take and pay for an excess, m the goods 
dehvered, over the quantity for wbidi he con¬ 
tracted.^^ If the buyer is entitled for any reason to 
return the property, a warr a nty given to induce him 
not to exerase that nght but to keqp the goods is 
supported by suffiaent consideration,^^ but, if the 
sale IS already complete so as to pass the firoperty 
m the goods, modification by including a warranty 
merely to mfluence the buyer to perform is not based 
on a new consideration.^^ 


la Oa.1 —XlelB ▼ Dudhaafl Sandwich 
Go. SS PSd 799. U CalSd 272— 
Vaccaresza v Sangulnetti, 16S P 
2d 470, 71 CaLApp 2d 087. 

X9 was lagUOattva SatoBt, la adopt¬ 
ing ITnifbrm Sales Act providing for 
implied warranty of particular flt- 
xieaa, that, with respect to foodstuffs, 
the Implied warranty should Inure 
to benefit of any ultimate consumer 
of food and It was not Intended that 
strict prl\ity of oontmot would be 
essential for bringing of an action 
by such ultimate consumer for as¬ 
serted breach of implied warra n ty 
—Klein V Duchess Sandwich Co, 8S 
PSd 799. liCalSd 272 
11. K EL—Russell v First Kat. 
Stores, 79 A.2d S7S. 96 NH. 471— 
Smith V Salem Ooca-Oola Bottling 
Go. 25 A.2d 155. 92 KH. 97 
WIs—^Prlnsen v Russos^ 515 NW 
905. 194 Wls. 142 
Ooosamm held not within act 
(1) Under the provlsfon for main¬ 
tenance of action against seller for 
hrttLtsh of warranty by buyer as de¬ 
fined to mean a person who buys or 
agrees to buy goods or any legal suc¬ 
cessor in interest of such person, an 
infant who was made 111 by food poi¬ 
soning resulting from eating un¬ 
wholesome chocolate eclairs pur- 
chased by infant's mother from bak¬ 
ery could not maintain action for 
breach of Implied warranty against 
bakery, since Infant was neither a 
buyer or within normal sense of term 
a *Waocessor In Interest*” of the buyer 
within statute—GSamhack v Dutch 
3Baker Boy, 107 F2d 202, 70 AppDC 
202 . 


(2) Where bottling company sold 
bottled l>everage* to independent 
dealer, who in turn sold to consum¬ 
er. relation of bottling company to 
consumer was not that of seller nor 
was ooneumer buyer of bottling com¬ 
pany within definition of the Uniform 
Seles Act—Smith ▼ Salem Ooca- 
Cola Bottling Co., 25 A.2d 125, 92 K 
EL 97 

IS. DeL—Bami v Kntner. 76 A.2d 
801. 

md—Warren Co v Fxodus. 54 NB 
2d 775. 114 DuLApp 651 
Tez.—^Booth V Texas Builders* Sup¬ 
ply Co, Civ App, 47 S W 2d 427. 

55 OJ p 670 note 25 

18. Oa.—Cason v Jordon, 145 SB 
527. 88 OaJipp 761. 

55 CJ p 671 note 26 
lA Cal—Southern Cal Enterprises 
▼ D K A B. Walter A Co. 178 IP 
2d 785. 78 Cal App 2d 760 
Del—Mcliachlan v Wilmington Dry 
Goods Co.. 22 A.2d 851. 2 Terry 
878 

55 a J p 671 note 27 
Wtassuty to ultbnate oonsnmer 
BCanufacturer may warrant his 
product to ultimate hayw, and con¬ 
sideration for such warranty Is pur¬ 
chase by ultimate buyer—Studebaker 
Corp V Nall. 63 SB.2d 198. 83 Ga. 
App 779 

Ub US —Parker Pen Co ▼ Federal 
Trade Commission, C.CLA.7, 169 F 
2d 509 

55 aj p 671 note 28 
18. MASS —Spalding ▼ Conant, 16 N 
B. 688. 148 Maas 292, 294. 

65 aj p 671 note 29 


17. Mass.—McGaughey ▼. Rl<AArd- 
■on. 20 MB. 205. 148 Mass. 608 

56 OJ p 671 note 80 

18. HL—Olney Seed Co ▼. Johnson 
Farm Equipment Co. 97 N.B.2d 
480. 842 ni App 549 

Ky—Vandiver v B B Wilson A Oo, 
51 SW2d 899. 244 Ky 601 

Miss.—Oorpiis Faxis died in Fritdi- 
ard T EUl. 167 So 620. 621. 175 
Miss 588 

Mo—Moore ▼ Miller. App. 100 SW 
8d 881 

Wash.—^Fleenor v Brldcson, 216 P Sd 
885. 86 Wash 2d 891 

55 OJ p 671 note 82 

19. Gta—Cason v Jordon, 145 SB. 
687. 88 Ga App 761 

65 CJT p 671 note 88 

20. Wyo —International Barveeter 

Co V Lelfer. 298 P. 881. 42 Wyo 
388. 

65 Cjr p 672 note 24 

21. Ind.—Summers v. Vaughan, 26 
Ind. 828. 9 Am.R. 741. 

22. Ind.—International Harvester 

Co V Hhuelsen. 118 MJD. 880. 66 
IndApp. 866. 

22. Mass.—Dunham v Barnes. 9 Al¬ 
len 852. 

2A Ind.—Ohio Thresher, eta. Co v 
Hensel, 36 KB. 716, 9 indJlpp 828 

65 OJ p 672 note 29. 

SO. Wyo —International Harvester 

Oo of America v. Ijelfer, 292 P. 
881, 42 Wyo 288 

56 OJ. p 072 note 40. 
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BALES 

B. CBEATIOX OR EXISTENCE A2a> SCOPE 


§§ 307-308 


1. Ix General 


§ 307. Express Warranties 

An express werrsnty Is Greeted by the parties to the 
sales contraetv and the parties may agree to the extant 
thereof. 

An express warranty is created by the parties to 
the sales contractors and its existence is dependent 
on the existence of a vahd contract^^ The parties 
may agree as to the extent of an express warran¬ 
ty,rs which may be more limited or more extensive 
than the warranties which may be imposed by law rs 
Failure of the goods sold to conform to the terms 
of an express warranty results m a breach of war¬ 
ranty.*® 

§ 308. -Form of Expression 

a. In general 

b. Expression orally or in wnbng 

c. Conjunction of representations and 

formal warranties 


d. Instrument in which expressed 

e. Adoption of prior warranty on resale 

3n General 

No particular form of worda naad be uaed In order 
to create a warranty and a almple repreaentatlon or af¬ 
firmation with reapoct to the property sold may be given 
In auch terme and under auch circumatancea aa to enter 
into the bargain as a warranty. 

According to some very early decisions, a mere 
affirmation or representation by the seller as to the 
character or condition of the property sold could 
not constitute a warranty,*^ but their doctrine has 
long smee been disapproved and rejected** as sacri¬ 
ficing sense to techmeal lang^uage,** and it is now 
umversally recognized that no particular form of 
words need be used in order to create a w arran ty,*^ 
and that a simple representation or affirmation with 
respect to property sold may be given in such terms 
and under such circumstances as to enter into the 
bargain as a warranty.*® Thus, it is not necessary, 


as. Ill —Beckott ▼ F W Woolworth 
Co, 84 KBLSd 487. 878 HL 470 
DeUnltlon ot expresa warraaty aaa 
supra 8 801 

A sonar is not IxnuiA to warrant 
the article sold.—Liquid darbonle Cb 
V Coclln, 159 SBL 461. 101 SC 40 

87. KT—Bolivar v Monuat 848 N 
TS 728. 888 AppDiv. 88 

Warranty as dependent on existenoe 
of oontraot of sale ganerelly see 
supra 8 808 

Where sales oontraot Is Illegal and 
tavaUd as to both parties there can 
be no express warranty connected 
therewith.—Bolivar v. Monnat. supra. 

88. Ga.—iTones ▼ Enlghtstown Body 
Go, 184 SB. 487. 68 GcuApp 667. 

Tenn.—Polk ▼. ICemphls Tractor Oo., I 
11 TennJLpp 868 

Qualified disclaimer of warranty see 
Infra 8 812. 

Mler may Unit waaaaaty as he 
sees fit In any manner and to any 
extent acceptahle to purchaser—Liq¬ 
uid Oarbonlo Co v Oooiin. 169 SB. 
401, 161 Sa 49—Black v B. B Kirk¬ 
land Seed Co.. 166 SB. 868. 168 SC 
118 

GtaL—Jones t. Knlghtstown Body 
Go.. 184 8.B. 487, 68 QaJLpP 067. 
j^ooatlon of p rcperty sold may he 
warrantad^-Cordon ▼. American 
Tankers Gorporatlon. 191 KJD. 61, 
886 Mass. 849 

80 Arls.—Singleton v Dunn. 824 P. 

8d 648, 71 Arts. 150. 

Ill—Ghzardlmn Blectrlo Mfg Go v 
National Mineral Go., 49 NB.8d 
876. 819 nUkpp 648. 


81. NT—Selxas v. Woods, 8 GsL 
48 

66 GJT p 670 note 68 
88. Ky—Mcaintodr ▼ Bmldk, 7 8 
W 908. 67 Ky. 160, 9 E^yJLu 996. 

56 GJr p 076 notes 64, 66 

88. lECy —MoClintodr T. Brnldk* su¬ 
pra. 

8A US—Blstmers distributing 
Corp V Sherwood distilling Go.. G. 
A.Md.. 180F8d 600. 

Azfe.—Nlohols V. Lea. 226 aW8d 684. 
816 Ark. 888-^Harrls v Bhnt 225 
SW2d 16, 216 Aj^ 809-Oocpas 
Jnsla oLted la. Lloyd v. James. 128 
SW2d 1019. 1081, 198 Ark. 866. 
GbO.—S tott V. Johnston, 889 P 8d 848. 
86 Gal.8d 864-^ Zarape TortUla 
Factory v Plant Food Corp., SOS P. 
8d 18. 90 CeOJLpp 2d 886—Chamber¬ 
lain Go V AUls-Chslmers Mfg Go.. 
185 P8d 118. SI CalApp8d 680 
Del—BUlson V. Simmons, 66 A. 681. 

698. 6 Pennewm 200 
HI—Beckett v F. W. Woolworth Go., 
84 NJLSd 427. 876 HL 470—MacAn- 
drews & Forbes Go v Mechanical 
Mfg Go, 11 NB.2d 888, 867 HL 
88^ oertlorari denied Mechanlcel 
Mfg. Co V. MacAndrew A Forbes 
Co., 68 act 769. 808 U a 665. 
88 IsJBUL 1116—Llndroth v. Wal¬ 
green Go.. 87 NB.8d 696. 389 HL 
App 106. 

ttm*- —T opeka "mui a Blevator Go ▼. 
Triplett 218 PSd 964. 168 Kan. 
488—Clark Lumber Co ▼. Kelley, 
881 P 71, 117 Kan. 885 
Maas.—Menid Orton Crane A 

Shovel Oo. 188 NB. 889, 286 Maas 
489. 


Mo. 1 —Turner v Oentral Hardware 
Go, 186 8W2d 608, 863 Mo 1182, 
168 A.LB. 1402—Belt Seed Co \ 
MltiOielhiU Seed Oo, 158 aW2d 
106; 280 Mo App 148—Childs v 
Bmerson. 83 SW 880. 117 Mojipp 
671. 

Mont—Lander v. SheebBU. 79 P. 40t 
82 Mont 25 

Neb—Shuman v. Heater, 106 NW. 
1048. 70 Neb 119. 

NT—Lumbraxo v. Woodruft 248 N 
T a 886. 229 App div. 407. reversed 
on other grounds 176 N.B. 625, 256 
NT. 92, 75 A.LJt 1017. remittitur 
amended 177 N.E. 174^ 366 NT. 
640 

QkL—Bden T. Vloedman. 814 PSd 
930. 803 Okl 463—Ooepus Jnds olt- 
ed in Wat Henry Pontiac Go. v 
Bradley. 210 P.2d 848. 851. 802 Okl 
82—^Mercantile Trust Oo v. Ro¬ 
land. 288 P 800. 148 OkL 190—Frey 
▼. FaUes, 182 P 843, 87 OkL 297. 

Tenn.—lyAimond v Baker, 10 Tenn 
App. 28. 

Utah.—Nielson v. Hermansen, 186 P 
2d 586, 109 Utah 180 

Wis.—White V. SteUoh, 42 N.W. 99. 
74 Wis. 485 

8 G.J p 60S note 70—55 CJ p 678 
note 57. 

aa U a— First Acceptaree Corpi v 
Kennedy. dG.Iowa. 95 FSupp. 861 
—Cleveland Wrecking Gol of Cin- 
V. Federal Deposit Ina. 
Corp.. dCJPa., 66 FSupp 921 

Ark^Nlchola v Lea. 285 SW2d 68< 
216 Ark. 888—Harris v. Hunt 286 
SW3d 15. 816 Ark. 300 

Cal —Stott v. Johnston, 229 P 2d 848. 
86 Gal 2d 861. 
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in order to constitute a warranty, that the word 
"warrant” shall be used,*® or the word "war- 
ranty,”*7 or "guaranty*^ or "guarantee,”** or “rep¬ 
resent,”*® or any preasely equivalent expression,®® 
and the fact that a stipulation in the contract of 
sale is specifically called a “warranty” does not of 
itsdf establish that the agreement thus referred to 
is a warranty.®^ Generally speaking, m order to 
constitute an express warranty there must be either 
an express undertakmg to warrant m so many words, 
or, if representations are relied on to make out the 
warranty, they must be made in such manner and 
circumstances as to authorize the buyer to under¬ 


stand that the seller intended to be bound by them 
as a part of the contract of sale and he must have 
purchased m reliance on thenL®* A warranty may 
take the form of a covenant or promise with re¬ 
spect to the subject matter of the sale.®* The sales 
contract itself is m effect an express warranty that 
the article delivered will be the same as that bought 
and sold.®® 

b. Expression Orally or in Writing 

A warranty may ba oral or written. 

It is not essential that a warranty in the sale of 
chattels be in writing,®* the contract of warranty 


Ky —Balfour-Qat&rto ft Co v Ij. S 
Zhi Boia Son ft Go, S4 SW2d 18. 
846 Ky 640 

Mo *-7unier v Central Hardware Co.. 
186 &TV2d 608. 358 Mo 1182. 158 
AXJEt 1408—Belt Seed Co ▼. 
MitchelhUl Seed Co. 158 8 T7 8d 
106. 286 MoJ^pp. 148—Childa v 
Bmerion. 98 S.W. 886, 117 MbJkpp 
671. 

Mont—Ijander v. Sheehan, 79 P. 406, 
88 Mont 25. 

Xeb—McQnlre v. Tlioinpaon, 40 MW. 

8d 2S7, 162 Keb 88. 

M T —Beadez Microprint Oorp. v. 
General Aniline ft Film Corp, 74 K* 

Y S 3d 618, motion denied 76 N.Y S 
Sd 528. 191 Miee. 414. 

XC.—Slmpaon ▼ American On Co. 

8SBL2d 818. 817 NC 542 
Ohio—Wolfe V Hom'a Inc., Oblo> 69 
NB.2d 166—Herman-McLean Co ▼ 
Carpenter, 174 NSL 160, 87 02do 
App 58 

OU—Eden v Vloedman. 814 P.8d 
980. 208 Old 462—Wat Henry Fon- 
tiao Co ▼. Bradley. 810 PSd 848. 
202 OkL 88 

Pa.—Hixon V. Slsaon, Coxn.PL, 8 Fay 
Ij^. 157 

SOL—^Eler v. Jennings, 68 SA 1041, 
87 8 CL 87. 

SJ>.—Boos V. ClandA 9 HW2d 862, 
69 8 D 254 

TeniL^^Armond v. Baker, 10 Tenn. 
App. 28. 

Tex.—Grlewold v. Tucker. ClvApp. 
216 S W.2d 276—Hunter Mlllina Go 

V SattonrbitA CtvJtpp.. 60 aW2d 
816 

XJtalL—NIO boo ▼ Henaanaen, 166 P 
8d 586,109 XTtek 180 
55 GLJ. p 675 note 66. 

Beanlaitee and sufliclency of afBrmar 
tlon see Infim I 810. 

SeoottA XfiiS aisSliQlleB 
The jBaet that an ertlole la second¬ 
hand. and known to be such, does not 
of itself prevent afflrmatlona with 
respect to It firom oonstitutlnff an 
sxpre aa warranty—Bellnery Equlp- 
ment v Wiokett Reflnlng Go., CCA. 
Tex.. 158 F Sd 710—55 GLJ. p 676 note 
66 Cfl. 

aft Azfc.—mehola v. l,ee, 886 ftW 


8d 684, 816 Ark. SSS-Harrle v. 
Hunt 285 SWSd 15. 816 Ark. 800. 
OaL—Stott V. Johnston. 289 P8d 848. 

86 CaLSd 864—El Zarape Tortilla 
Factory v Plant Food Corp, 208 P. 
8d 18. 90 CaLApp 8d 886—Chamber- 
lain Co V Allia-Cbalmera Mfs. Co, 
125 PSd 118, 51 OftlAppSd 680 

Iowa.—Ellis V Barkley. 148 K W. 808. 
160 Iowa 658 

Mo—Turner V Central Hardware Co. 
186 8W2d 608, 868 Mo. 1188, 168 
AJj^IL 1408 

OkL—Eden v Vloedman. 214 PSd 
080, 808 OkL 468—Mercantile Tmet 
Go V Boland. 288 P 800, 148 Okl 
190—Frey v. Failee, 188 P. 848. 87 
OkL 297. 

Utah.—Mlelson ▼ Hermanaep, 166 P 
2d 6S6, 109 Utah 16ft 
65 aj. p 674 note 49. 

87. Iowa.—Carleton D Beh Co v 
City of Bee Molne% 898 NW 69. 
288 Iowa 896—EUle v Barkley, 148 
HW 808, 160 Iowa 66ft 
Mass—Meniel v Orton Crane ft 
Shovel Co, 189 IfE 889, 286 MSaa 
499 

Minn.—Saunders v. Cowl, 277 H.W 
18. 801 Minn. 574 

Mo—Belt Seed Co. ▼ Mitehelhlll 
Seed Co. 158 8W2d 106. 886 Mo 
App 148—St. liOula Auto Parte ft 
Salvase Co v. Indiana Auto Sal¬ 
vage Co, App., 89 SW.2d 184— 
Ghllda V Emereon, 98 SW. 286, 117 
Ho App 67L 

Mbnt.—Ijander v Sheehan, 79 P. 406, 
88 Mont 2ft 

OkL—Eden v. Vloedman, 814 PSd 
980. 802 OU 462—Mercantile Trust 
Cos. V Boland, 288 P 800. 806. 148 
OkL 190—BVsy v. FaileSi 188 P 842. 

87 OkL 897 

SC—Bar V Jenninsft 68 8JD. 104L 
87 S GL 87 

55 CJ p 674 note 5ft 

8ft Iowa.—Carleton D. Beh Co. v 
City of Dee Moines. 898 NW 69, 
888 Iowa 895 

Mo —Tomer v. Central Hardware 
Co. 186 SWSd 608. 868 Mo. 1188, 
168 JJUR. 1402 

1132 


Utah.—Xleleon v. Hannaneen, 156 P 
2d 686, 109 Utah 18ft 

55 C J p 674 note 58. 

Vie of wotd ^Vnumurty*’ rather 
then '^mnanV’ or "warranty** is not 
sufllclent to show that what was in¬ 
tended was a mere guaranty, or oon- 
txact of indemnity, rather than a con¬ 
tract of warranty 

U S —Saranac Antomatle Mach. Cor^ 
poration v. Dnkft CGLA.aa., 67 F 
8d 486 

Cel —Hot-K-BGcdd CoTporation v 

Todd. 888 P. 687, 105 OeLApp 718 
Maas—Menici v Orton Crane ft 
Shovel Co, 189 KJBL 889, 885 Maes 
498 

OkL—Commonwealth Cotton Oil Co 
V. Ijeater, 9 PSd 78ft 165 OkL 98 

56 OJ p 674 note 68 [a]. 

Ctaarentoe akin to warranty 

A ynarantee Is eaggestlve of a 
contract and carries a meaning some¬ 
what akin to warranty or representa- 
tion^-Parker Pen Co v Federal 
Trade Commteelon, aGLA.7, 169 F2d 
509 

8ft Kan.—dark Uumber Co v Kel¬ 
ley. 881 P. 71, 117 Khn. 285 

6ft Cal—Chamberlain Co v AUle- 
Chalmera Utg Go, 125 PSd 118 
61 CaiApp 8d 580 

JOnxLr— Saunders v. Cowl. 877 NW 
18, 801 Minn. 574 

Ma—Turner v. Central Hardware 
Oft, 186 SWSd 608, 858 Mo 1182, 
168 A.IJ.B. 1408 

Utah.—Nielson v. Hermaneen, 166 P 
8d 68ft 109 Utah 180 
56 CLJ. p 676 note 65. 

41« SD—Elliott Supply Go v Han¬ 
son. 165 NW. 901. 89 SJD 570. 

I 65 CUT p 675 note 66. 

4ft Texm.—Corpos Fnrls guoted In 
Wallace v McCamphell. 166 SW 
8d 44ft 444, 178 Tenn. 884. 

65 CU p 678 note 41. 

4ft Tex.—Grlewold v. Tucker, Civ 
App, 816 SWSd 87ft 

44i S C.—Idguld Garbonle Co v Coc- 
Uxu 159 SJB. 461, 161 SC 40 

4ft Fla . Oo rpn s Puds eltad In 
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may be valid whether oral or writtciL^* The fact 
that representations or assertions as to property 
sold were m wnUng does not constitute them war¬ 
ranties any more than if such statements irere made 
orally An undertaking with respect to goods 
sold which IS m part pnnted and m part wntten 
may constitute a warranty.^8 

a Oonjnnction of Bepresentabcms and Fomal 
Warranties 

Where repreeentatlone oeour tn conjunction with a 
formal warranty as to other particulars, the use of raeh 
formal language ordinarily Indicates that the representa¬ 
tions not covered by It are not warranties. 

Where representations and afiSrmations occur in 
conjunction with a formal undertaking or warrant 
as to other particulars, the use of sudi formal lan¬ 
guage ordmanly indicates that die affirmations not 
covered by it are not warranties,^* although a con¬ 
clusion to the contrary has been readied and, 
similarly, a statement that the seller warrants 
nothing except as stated, followed hy affirmations 
with respect to the property, affords an indication 
that statements and assertions in the instrument 
which precede the clause of limitation are not de¬ 
signed as warranties.*^ The indication that affirma¬ 
tions m such cases are not warranties yidds, how- 


I ever, to a dear showing from die nature of die 
instrument and the drcumstances of the transao- 
tion that they were so intended.** Where the lan¬ 
guage which IS coupled with the formal terms of 
warran^- consists not merely of assertions and r^ 
resentadons, but is in a form particularly and spe¬ 
cially appropriate to, and indicative of, warranty, its 
operation as such is not affected by the formal war¬ 
rant*® 

d. £mtniineiit in Whhffi Szpxassed 

An affirmation of a naturo sufficient to oonstitirto a 
warranty may conatltuts auch warranty whan sxprasaed 
in any instrument entering Into, and forming a part of, 
the contract of sale. 

An affirmation of a nature suffiaent to constitute 
a warranty, so designed and so relied on as to 
satisfy those reqmrements for an express warranty, 
I may constitute sudi a warranfy when expressed in 
any instrument entering mto, and forming a part of, 
the contract of sale,*^ indudmg a printed slip ac- 
companymg die sale,** correspondence between the 
parties during negotiations for the sale,** an or¬ 
der,*^ advertismg,** catalogues,** circulars,*® man¬ 
uals,*^ the container in whidi the subject matter of 
the sale is sold,** a bought-and-sold note,** and a bill 
of sale.** However, statements m catalogues or ad- 


SCarlaaim lilmc Products Co v Mo- 
Ksy. 147 So S64, S66. 109 Bla. 975 
OkL—Bden v Vloedman, 114 Pld 
980, 802 OKL 462. 

55 aj p 676 note 59 
4a. AA —Ooxpiui amda eitea In 
Liloyd V James, 118 SW.ld 1019, 
1011. 198 Ark. 165 
55 C J p 676 note €0 
Oral and wr it teB, waaenurtles nay oo- 
axM 

Special oral warranty to cover a 
altnation not covered by any writ¬ 
ten warranty waa valid althongli 
never put in writing—Miller v Pen¬ 
ney, DC Mo, 77 FSupp 887 

47. Ga.—Smith v. Fraser, 86 SB. 
126, 144 Oa. 85 

48. Iowa.—Hefner v Haynes, 57 N 
W 411, 89 Iowa 616 

55 CJT P 676 note 62 

40. KC—Kardi v Phelps, 61 MC 
560 

55 G.J p 681 note 96. 

80. Miss.—Klnley v Fltapatrlok; 5 
Miss. 59. 84 Am.D 108 

81. Mb—Sharp v Sturgeon, 66 Mo 
App 191. 

88. Tez^—Blythe v Speek% 16 Tax. 
489. 

55 CU p 666 note 99. 

88. Iowa.—McCorml^ Hkrvestlng 
Mkoh. Co V Brower, 55 N.W 587, 
88 Iowa 607 
55 CJ- p 688 notel. 


84. ITS—Refinery Bctnlpment v 
Wldkett Refining Co., G.CLA.TeaL. 
156 Fid 710 

Bffect of definite agreement as to 
particular terms on prior afllrma- 
tiona and undertakings see Infra | 
811 

Sales agreement In several writings 
generally see supra i 61. 

Bill of psaroeis 

Mass—Henshaw v Robins^ 9 Mate. 

88. 48 AmJ> 867 
56 a J p 688 note 4. 

68. Vt—Drew ▼. Bdmnnds, 16 A. 

100, 60 Vt. 401, 6 Am.SR 122 
86. Ohio —Herman-MbEjean Co v. 
Carpenter, 174 NEL 160, 87 Ohio 
App 68 

65CJ p688note6. 

67. US—Refinery Bqnipment v. 
Wickett Refining Co., aCJLTez., 
168 Fid 710. 

lU —Standard on Co of Ind. v Dan¬ 
iel Bnrkhartameier Cooperage Oow, 
77 X.E.2d 536, 888 HI App 888 
Texw—Morrison v. ICorefaead Mfg OOm 
dv^fipp, 148 S.W.td 917 
nmfk of ordar 

(1) A warranty may appear on fha 
bai^ of an order hlank ibr goods 
filled in and signed by the buyer 
MlcilL—Gtaleb V Cole. 17 H.W 679, 60 
Klch. 897, 1 Am-RR. 588. 

Hlnn.—Orange Crush Go v Stacy 
Merrill Fmlt Co, 195 N.W 147, 166 
Mtam. 466 

(8) This Is especially true If the 
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matter on the back Is referred to 
on the face of the order, and. ev«i 
though the warranty la Incomplete 
etandlng by itself. Its omissions may 
bo completed by the bnyer^s writ¬ 
ing.—Grieb v Cola supra. 

5a Minn.—Baumgartner v. Glesener, 
214 NW. 37. 171 Minn. 289. 

Sa us—Refinery Equipment v. 
Wickett Refining Oo.. C-GLA-Tsac.. 
156 F2d 710 

liS.—Kodel Radio GorporatloB w 
Shuler, 181 So. 462. 171 La. 469. 
SD—Gray v Gurney Seed 6b Rhrs- 
ery Co. 281 XW 940, 57 RD. ISa 
55 CJ. p 088 note la 
60 N'T—Charter Gas-Engine Cou v 
Kellam 79 N.TS 1019, 79 App 
Dlv 281. 

55 CJ P 688 note 9 
SL US—^Mannas v Maewhyte Cou, 
CCJLPa., 155 Fid 445 

oa Minn.—Mellery v Northfleld 
Seed Oo, 264 NW. 578, 196 Minn. 
129 

ir.G.—Simpson v American on Go., 
8 S.EL2d 818, 217 NC. 54a 
Tea Hunter Milling Oo v Satter- 
whlta CtvJkpp., 60 SW.2d 8ia 

oa Miass—Gould V Stein, 22 NE. 
47, 149 Mass 570. 14 Am SR. 455. 
6 L.R.A. 218—Hastings v Lover- 
Ing, 3 nek. 214, 18 AmJ) 420 

64. KT—Udell v Saraflan, 48 K.T 
S 1092, 19 Mtec, 54a 
55 OJ. P 688 note a 
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vertising, amotmting only to an expression of the 
seller's opinion, are not warranbes,^^ nor are thqr 
if such advertising did not come to the knowledge of 
the buyer before the purdiase** or enter into the 
oontract^^ In determimng whether or not a war¬ 
ranty exists under a contract of sale evidenced by 
several instruments, all of sudi instruments must 
be considered and construed together.*^ 

Recommendations aftd testimonials The sdler^s 
pubhcabon of, and the buyer’s reliance on, recom¬ 
mendations and testimonials by previous purchasers 
of goods of the character sold, is not a warrant of 
the truth of the tesbmonials where the seller does 
not assert or affirm the accuracy of their contents 
and the mere fact that the seller shows the buyer 
such testimonials does not operate as an assertion 
or affirmation of their contents amounting to a war¬ 
ranty.^® 

a. Adoption of Prior Wazxaaty on Besalo 

A purchaser of property with warranty may In re¬ 
selling it make the original seller’s warranty his own by 
proper language In the contract of sale, but the fact of 
resale does not of Itself constitute an adoption of prior 
warrantlss. 

A purchaser of personal property with warranty 
may m resdhng it make the onginal seller’s war¬ 
ranty his own by proper language m the contract of 
sale.^^ However, the fact of resale does not of 
itself constitute an adoption of pnor warranties so 


as to render the seller liable for failure of the goods 
to comply with sudi warranties and this is true 
even though the words of warranty are physically 
affixed to the goods There must be m addition 
some affirmation of fact or promise by the seller 
himself whidi tends to induce the buyer to purchase 
the artide.^^ A reatal m a bill of sale that the 
goods sold were warranted in certain particulars by 
the person from whom the seller bought does not 
constitute an adoption by the seller of the warranties 
thus referred to A sale, however, expressed as 
bemg subject to a warranty of a pnor seller, set 
out m conneebon with the contract, is an adopbon 
by the seller of the terms of that warranty ,7® this 
IS true of a transfer of the property by mdorse- 
ment on the first sale contract eaqpressed to be trans¬ 
ferred “property and condibons and all as above 
desenbed,"?? and, where the contract of resale 
reserves to the Imyer therein all nghts under a 
warranty given by the first vendor on the onginal 
sale. It operates as an adoption of the warranty, at 
least m so far as to give the second purchaser a 
right to return the machme and defend against an 
action for the purchase pnee should the property 
fail to comply with the warranty 7® A dealer who 
is the owner of a manufactured article, but r^re- 
sents himself as the manufacturer’s agent and uses 
a form of sale contract containing warranties on 
behalf of the manufacturer, is hable on such war¬ 


es. 3Io — ^Turner v. Central Hard¬ 
ware Go, 186 S.WSd 60S. 85S Hd 
11S2. 158 A.IJEL 1402. 

65 C J p 684 note 14 
66. Ala.—I^andman ▼ Bloomer, 28 
So 75. 117 Ala. 812 
67 B£o —^Turner v Central Hard¬ 
ware Co. 186 &W.2d 608. 858 Ho 
1182,158 A-LH. 1402 
56 CJ. p 684 note la 
68. Mo—Belt Seed Go. ▼. Mitdhel- 
hlll Seed Co.. 168 SW2d loa 826 
MO.APP. 142 

68l M!<aL —RltOuiy ▼ Daemlcke. 49 
X"W. 816. 86 Mich. 647 
Ta.—Slaeon ▼ Ghappell, 15 Qratt. 578. 
56 Va. 672 

70. Ml<^—Richey ▼ Daemlcke. 49 
2C.W 616. 86 Ml<dL 647 

71. Ind.—Morris ▼ TrlnUe, 170 HBL 
101. 91 IndApp. 657 

Mlchj—Outhwalte v. A. B. Hnowlton 
Co, 242 HW 69a 269 Mldh. 224 
Mlei/—Watte ▼ Adair, 62 So 2d 649. 
211 Mies 777—Baker & McDowell 
Bdw. Co. ▼ BUia 118 So 42a 149 
Wes. 267 

Wash.—^tarpne JtulM gpoted la Codh- 
raa ▼ McDonald, 161 P.2d 206. 80a 
2S WsSh-Sd 84a 



in a prior sale Is an express war¬ 
ranty by the second eeller—Long ▼ 
Anderson. 62 Ina 687. 

7a DGL—Orrison t Ferrante, Mun. 
App, 72 A.2d 771 

Tenn—Wallace v. McCampbell, 156 
SW2d 442. 178 Tenn. 224 
Wash.—CtospiiB jfiixis gaoted la Coch¬ 
ran ▼ McDonald. 161 P2d 205, 206. 
22 Waah.2d 848 
86 cur. p 684 note 20 

I 

78. DC—Orrison t Ferrante* Mnn. 
App.. 72 A.2d 771. 

Wash . Ooe pn s Fnads gaeted la Cooh- 
ran v McDonald. 161 P2d 806. 806. 
28 Wash.2d 848 
66 CJ* p 684 note 21. 

AStaday of sense’s aame opposite 
words *%old by** on warranty was 
not an adoption of warranty by sell¬ 
er hut only an identiflcatloa—Orri¬ 
son V FsnantSi D.C ManJkpp. 72 
A.2d 771. 

78, DC —Orrison v. Ferrante^ s upra. 
EWUecHi oevtULoate not adopUoa 
Where buyer insieted on warranty 
and eeller procured one firom manu- 
CSotarer conditioned on use of arti¬ 
cle In conformity with manufacture 
ST’S spedflcatlone, the seller did not 
become a party to such warranty by 
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execution or adoption by cerUfyiny 
thereon that the article had been 
used in conformity with the mann- 
fSeturer’e spedflcatlone and forward- 
Iny It to the buyer In letter redtr- 
Iny endosure of warranty “endorsed 
by onreelveB."—Outhwalte v A. B. 
Knowlton Co., 242 NW 896, 269 
Mich. 224. 

78. SJO—Davie v Xverson, 58 NW. 

796, 6 SJD 295 
55 C J p 684 note 22 

Showlay boyer letter tirom menafae- 
tnxer 

A merchant, who at request of buy¬ 
er ordered a machine from manu- 
fkoturer and deUvered to buyer man¬ 
ufacturer’s letter contalnlny an al¬ 
leged warranty, did not by deUverlng 
the letter adopt audi alleged warran- 
ty^WaUaoe v McCampbell. 166 aW. 
2d 442, 178 Tenn. 224. 

78. Ihd.—Mdrrle v. TrlnUe^ 170 NB. 

101, 91 IndJtpp. 657. 

66 CLJ p 684 note 28 

77. Ind^—ZiOng V. Anderson, 62 Ind. 
687 

78, md.—MnssSlmen v. Wlea 84 
Ind. 248 

65 CLJ p 686 note 26. 
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ranties, having assumed them.^* The provisions of 
a prior written warranty may be validly adopted by 
an oral declaration,^^ as where the second seller 
sells by assigning the original bill of sale to his 
buyer and agrees to accept the warranties therein 
expressed as the warranties to be gi\en by him 

§ 309. -TimeofMaking 

The operation of afflrmatlone and promisee with re¬ 
spect to goods as warranties Inoludes and Is limited to 
such as are made at the time of sale, or during the nego¬ 
tiations for the sale, except where, on a new considera¬ 
tion, a subsequent warranty Is annexed to the contract. 

The operation of affirmations and promises with 
respect to goods as warranties mcludes and, indeed, 
IS limited to such as are made at the time of sale^^ 
or during the negotiations for the sale,^^ if made 
before the negotiations,or after^S the consum¬ 
mation of the sale, they are not available to the 
buyer as warranties, except where, on a new con¬ 
sideration, a subsequent w ar r a nty is annexed to the 
contract, as discussed supra § 306. It is not neces¬ 
sary to its efficaqr that a warranty should be simul¬ 
taneous with the conclusion of the bargam,^^ but it 
IS suffiaent if it is made pending the sale m the 
course of dealing^^ and then enters mto the bargain 
as part of it^^ A r^resentation made before con¬ 
summation of the sale may be rdied on as the basis 


of a warranty although made after the buyer has 
selected from among several similar artides the 
particular artide purchased.^® 

§ 310. -Nature and Suffidency of Assent 

a. In general 

b. Intention of parties 

c. Matters of opinion or belief 

d. Know]e<4:e and good faith of seller 

e. Rehance by bqyer 

a. Jr Genaral 

At a gantral rula^ particulariy under a etatuta to pro¬ 
viding, any affirmation of fact or any promltt by the aell- 
tr relating to the gooda It an txpreat warranty If the 
natural tendency of tueh affirmation or promltt it to In¬ 
duce the buyer to purehate the gooda, and If the buyer 
purchatet the gooda relying thereon. 

Smce no particular form of words need be used 
m order to create a warranty, as discussed supra § 
308, it IS not always easy to detenmne whether cer¬ 
tain language does or does not amount to a war¬ 
ranty;^® mudi will d^end on the situation of the 
parties and the condition of things when the lan¬ 
guage 18 used and to whidi it will apply.®^ The 
warranty is to be collected from the language used 
by the parties, and what any reasonable person hear¬ 
ing what was said on the one side and the other 


TS. Kd.—Blttenhouae, etc.. Auto Co 
▼ KlMUcr. 98 A. S61, 129 Bid. 103 

80L Bliss.—Houston v. Burney, 10 
BUSS 589 

81. Bliss—Houston v Burney, su¬ 
pra. 

66 C J p 686 note 27 

aa. HI —Beckett v F W Woolworth 
Co. 84 NBL2d 427, 876 IlL 470— 
BCaoAndrews & Forbes Co v Ble- 
cihaalcal BCfg Co. 11 NJl2d 882. 
867 Ill 288. oertlorarl denied Me- 
cfannlosl Blfa Co v BiaeAndrews 
& FOrbes Co. 68 SCt 769. 808 IT 
8 666, 82 UBd. 1116—Hover v Co¬ 
lonial-Premier Co, 46 NB.2d 201, 
816 HLApp 468 

Mont.—Iiander v Sheehan, 79 P. 406, 
82 Mont. 26 
66 C.J P 686 note 28 

88. TJS^istillers Blstrlbutlng 
Oorp V Sherwood DlstUllna Co, 
CJLMd.. 180 F2d 800. 

OU—Bden v Yloedman, 214 P.2d 
980, 208 Okl 462. 

Wla—White V SteUPh, 48 K.W 89, 
74 Wls. 486 
66 cur. p 686 note 29 

84. Wash.—Andrews v. Harper, 242 
P 27, 187 Wash. 868. 

66 aj. p 686 note 80. 

BepresentaHniif anade during pee- 
UnlBSJur negotlatloins or dlscusslone 
and prior to propoeal" did not 

form a part of contract.—Traylor Bn- 


glneerlng 8b BCfg Co v. Niational 
Container Oorxi., BeLSnper., 70 A.2d 
9. 

88, US—I>ietlller8 DlstTlbntliig 
Oorp V. Sherwood Distilling Co., 
CJLMd.. 180 F2d 800—Manrloo a 
Smith Co V Fisher Plastics Oorp., 
DCLBIass., 76 FSupp. 641. 

Mo—Degouveia v. B D Liee Mer- 
cantne Co. 100 aW 2d 886. 281 Bio 
App 447—Richardson v Landzeth, 
APP, 260 aw 128. 

55 OJ. p 686 note 81. 
passage of tme 

(1) A representation made after 
the contract of sale has been entered 
Into but before title passes Is Inop¬ 
erative as a w ar r an ty, the time when 
contract Is entered Into and not when 
title passes being determinative of 
the Issoey—Htchardson ▼. liuidrefb. 
supra. 

(2) Clearly then u representation 
made after title to gooda has passed 
to buyer cannot be construed as a 
warranty relating haCk to time of the 
sale.—BCaurloe G. Smith Oo v Fisher 
Plastics Oorp., D.& B IassL, 76 FJSupp 
641. 

88. ua—Ccorpas dtato died Sn 
Distillers Distributing Corp v 
Sherwood Distilling Co., C A . M a, 
180 F8d 800, 803. 

65 GLJ p 686 note 84. 

87. US—Cocpns miM dted in 
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DlstUlers Distributing Corp v 
Sherwood DlstUllng Co.. CLABId.. 
180 If 2d 800. 802 
66 GLT p 686 note 86 
Wuraaty made in offer subject to 

UJ3—Dlstlllera Distributing Corp v 
Sherwood Distilling Co^ CJLBld. 
180 FSd 800 

wananty in ooaiaseWion wllli unao- 
osptsd offer 

Warranty made by seller, and re¬ 
lied on by buyer, may not be Ignored 
becaose made in connection with an 
offer which was not accepted but 
which was a part of negotiations 
leading up to what was accepted — 
Distillers Distributing Oorp v. Sher¬ 
wood Distilling Co., supra 

sa TL—Hobart v. Toung. 21 A. 612. 
68 Tt 868, IS DJEUL 698. 

88. Miss—Boehm v Friedman, 1 So 
2d 606, 190 Bliaa 664. 

9a B.CI L O c np us gozls ottad la 
Stevenson v. B. R Kirkland Seed 
Co, 180 SEl 197, 200. 176 HR 846 
66 CLJ. p 672 note 42. 

91. lU—Sampaon v Btarra, 98 KB. 

2d 532, 248 BLApp 245 
Mo —Turner v. Central Hardware 
Oo, 186 SW2d 608, 868 Ma 1182. 
168 A.DJ8. 1403 
55 C J. P 678 note 4a 
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wotdd understand, althougb no term be givoi to 

itw 

It has been broadly stated that any words are 
suffiaent which show die intention of the parties,^^ 
or which import an tmdertaking that the property 
is what It is represented to be,^^ or an equivalent 
to such undertaking but is not suffiaent if the 
words merely state facts from whidi such an agree¬ 
ment may be inferred.^^ The tendency of the 
modem cases, it has been said, is to eolarge the 
responsibiht}* of the seller to construe every affirma¬ 
tion by him to be a warranty when sudi construction 
IS at all reasonablci^^ and there is authority that. 


broadly speaking, whatever a seller represents at the 
time of the sale as to the property is an express 
warranty's Notwithstanding such broad state¬ 
ments, It IS dear that not every representation or 
affirmation with respect to the property sold amounts 
to a warranty.ss A warranty may not be predicated 
on a vague, ambiguous, and mdefimte statement of 
the seller concerning the property.^ In order to 
constitute a warranty, the language used must not 
be dubious or eqmvocal,^ but, generally peaking, 
every direct,^ positive and uneqmvocal^ affirma¬ 
tion or representation of fact with reference to the 
thing sold,s and understood by the parties as having 


9Z. Del —HoufflLton v. Alpba Proeees 
Co. 9S A. 669. 28 D^ SSa 
55 OX p 678 note 44 
98. Ark.—Oorpne Jtixie olted in 
Uoyd V James 128 SWM 1019. 
1021 198 Ark. 265 

Ky—Stanley v Day, 215 8.W. 175. 
185 Ky 868 

9a CSL—Free v Slues. 197 P 2d 854. 

87 Cal App 2d Supp 933 
S'GLi—-Walston v R. B Whitley 6b 
Go. 89 SjaL2d 875. 226 XC 687 
S.CL—Oozpas Ands cited in Steven¬ 
son v B. BL KlxUand Seed Go.. 180 
SEL 197. 200. 176 8 a 84a 
S5 GX p 678 note 4a 
"First dassP” 

A statement that the subject mat¬ 
ter of the sale Is "first class" may 
operate to create an express warran¬ 
ty—lx>ffue V Hill. 288 SW2d 758. 
218 Ark. 797-^5 OJ P 673 note 45 
Cc] (1). 

"Ai-1 Shape* 

A statement that the subject mat¬ 
ter of the sale Is In "A-1 shaped may 
operate to create an express warran¬ 
ty—Doyne V Hill, supra. 

Provisloa luld not InoonslstcBt with 
waxmatT 

Cal—Chamberlain Co v. Anis-Chal- 
mers Ufff Co. 170 P.2d 85. 74 GSh 
App 2d 941—Chamberlain Co v Al- 
Us-Chalmers 3Xf8 Co. 125 P 2d 118, 
51 CaUkpp 2d 620 

95, S.Cd—OocTiis ABls dted In 
Stevenson v B B KiriElond Seed 
Cb. 180 S& 197. 200. 176 &a 345. 
65 OJ p 674 note 46 
96L Ky.—Bayoe v. Briscoe, 18 BACon 
474 

97. Galw—lioitweller Pnmpinsr Bn- 
dine Co. v mdan Water, etc., Co. 
116 P. 707, 718. 16 OaLApp 198. 

55 CJ p 677 note 67. 
sa 2r.X—Heath Dry Gas Go. v. 
Bard, 108 H.T& 410. 124 AppJOlT 
68. affirmed 88 XB. 18. 198 H.T. 
265. 25 l4JELA.,HS.. 160. 

55 GX p 677 note 68. 

98l HldL—Qoodspeed v ISSeNSnghr 
ton. Qreenawalt ft Co., 284 NW. 
621. 288 Mich. 1. 

55 OJ. p 677 notm 681, 7ft 


1. CtaLr—Snow's Ijanndry ft Dry: 
Cleaning Co v. Georgia Power Co.. 
6 8B.2d 169. 61 QaApp 402 
MS O o rpB S Airis gnotsd In Belt 
Seed Co. T MitchelhUl Seed Co., 
168 8W2d 106, 111, 286 MoApp 
142 

55 C J. p 678 note 74. 

ft Fa.—Weimer v danent. 87 Pa. 

I 147. 78 AmD 411—Armstrong v 
Descalxl. 48 Pa.Super 171 
Ctaacantee hdd vM for imotttsinSy 
XT—UnderdilC Ava Corp v Con¬ 
solidated Edison Co. of K. T.. 88 N 
YSSd 864. 198 UiBC. 48. affirmed 
86 XTS2d 463, 274 AppDlv. 1049 

ft Mo—Childs V Bmerson. 98 SW 
2S0.117MOAPP 671 
Okl —Bden v Vloedznan. 214 P 2d 980, 
202 Old 462—Mercantile Trust Co 
▼. Roland, 2S8 P 800, 148 OU 
190—Prey v. PBdlea 182 P 842, 87 
OkL 297 

55CJ.P 678note78 [bl- 

4. Ga.—Gnow's Lnundry ft Dry 
Gleaning Co v. Georgia Power Co, I 
6 SB.2d 159, 01 GaApp 402 | 

HI —Beckett V P W Woolworth Co, 
84 NB.8d 487. 876 HI. 470—Mac- 
Andrews ft Forbes Co v Mechani¬ 
cal Mfg. Co.. 11 XJS 2d 882. 867 HI 
888, certiorari denied Me<dianical 
Utg Co V MacAndrews & Forbes I 
Co.. 58 set 759. 808 US 665. 82| 
USd. 1115—Dindroth v. Walgreen 
Co.. 67 17B.3d 695. 829 HlApp 105 
—HSver v Colonial-Premier Co., 45 j 
NJBLSd 201. 816 HI App 458. | 

Ky.—King v Ohio VSl Terminlz Go. 

814 S.W2d 988. 309 Ky 85 
Mo—Ooorpas Aizis anoted In Belt 
Seed Go v Mitohelhlll Seed Co, 
168 aW2d 106, 111. 288 Mo App 
142—Childs V Bmerson, 98 S.W 
286, 117 Mo App 871 
Neb.-^cGuire v Thompson. 40 H.W 
2d 297. 152 Xeb 2S 
XT—^Browne v Paterson, 69 NB. 
898. 165 X.X. 460 

OkL—Eden v. Vloedman. 814 P 2d 
980, 202 Okl 462—Mercantile Trust 
Co. T. Roland. 288 P. 800. 148 OU 
190—Frey v Falles, 182 P 842. 87 
OkL 297 

Tex.—United States Pipe ft Foundry 
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Co T City of Waco, dvApp. 100 
SW2d 1099. affirmed 108 SW2d 
482. 180 Tex. 186, certiorari dailed 
68 set 266, 202 Uft 749. 82 hM 
679 

Utah.—NlSlson v. HSrmansen, 166 P 
2d 686, 108 Utah 180. 

66 OJ p 678 note 78 
Approodnurtlon of cptanttty 

(1) Whare a contract is made to 
sSll certain goods Identified by refer¬ 
ence to Independent clrcnmstanoea 
such as entire lot located at a speci¬ 
fic place and the ansatity is named 
with the oualiflcation "about** **more 
or lean" or words of like Irnpmt, 
it has been held that the naming of 
the quantity la not regarded as in 
the nature of a warranty, but only 
as an estimate of the probable 
amount—M. W Kellogg Oo. v. Stan¬ 
dard Steel Fabricating Co, GJLOkl, 
189 F2d 628—56 CLJ. p 678 note 78 
M ( 1 ) 

(2) However, where no suSh Inde¬ 
pendent drcumstances are refmred 
to, even an expression in such quali¬ 
fying words mav oonstltute a war¬ 
ranty—M. W Kellogg Co V Stand¬ 
ard Steel FeUirlcatlng Oo. supra— 
56 aj p 678 note 78 [o] (10) 

5. U S —Distillers Distributing CSrp 
V Sherwood Distilling Oo, GJLMd, 
180 F2d 800 

Ga.—Snow's Laundry ft Dry Glean¬ 
ing Co V. (Georgia Power Cou, 8 S 
B.2d 169, 61 GaApp 402 
HI —Beckett v F W. Woolworth Oo,, 
24 XB.2d 427, 876 HL 470-Hac- 
Andrewa ft Forbes Co ▼ Mechanl- 
Ical Mfg Co. 11 NB.2d 882. 887 
HI 288, certlcrari denied Mechani¬ 
cal Mfg Co V Mac A ndrews ft 
Forbes Co, 58 SCt 759. 808 US 
665. 88 DBd. 1115—Undroth v 
Walgreen Oo.. 67 XJD.2d 696, 889 
HI App 105—Hover v. Colonial- 
Premier COw. 46 WrJ0.8d 201. 816 
niApp 458 

Ky.—King V Ohio VaL TermJnlx Cou. 

814 SW2d 998, 809 Ky. 86 
Mo—Oorpus Attis gostefi Ja Belt 
Seed Co V MitoheUilU Seed Oo. 158 
SW2d 106, HI. 286 MOwApp. 142— 
St Louis Ante Parts ft Salvage 
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that character,^ made by the seller at the time of 
sale or dunng the negotiations therefor, as discussed 
supra § 309, designed or mtended to induce the 
buyer to buy and actually rehed on by the buyer in 
buymg, as discussed mfra subsections b and e of 
this section, will be deemed a warranty. 

Under Umform Sales Act any afiSrmation of fact 
or any promise by the seller relating to the goods is 
an express warranty if the natural tendency of such 
affirmation or promise is to induce the bn> er to pur- 
diase the goods, and if the buyer purchases the goods 
relying thereon ^ Generally speaking, this provi¬ 
sion is dedaratory of the common law ^ Under this 
provision it has been held that it is the natural 


f tendency of the affirmadon or promise to induce the 
j buyer to pnrdiase that is important,* and not the 
, intention of the seller to warrant, as discussed infra 
subsection b of this section. It has been stated that 
this pnnision was apparently mduded to make cer- 
i tarn that any affirmation of fact relating to goods, 

I lf Its tenden^ is to mduce rehance by the bi^er, and 
the bt^'er does so rely, should be considered a war¬ 
ranty, even though the transaction be not what 
might tedmically be called a "sale by description" 

Materially. An affirmation or representation in 
order to constitute a warranty must be material, 
that 18 , it must be of a diaracter to enter into the 
I essential elements of the contract^* and to constitute 


Co ▼ ItaAlaxia Auto Salvmae Go, 
App. 89 SWSd 184. 

K C.—Walston v. XL B Whitley & Go. 

89 SB.2d 876. 286 NG 687 
Okl—Bden v Vloedman. 214 P8d 
980. 202 OKI 468—Mercantile Trust 
Go V Roland. 888 P. 800. 148 Okl 
190-^Frey v Pallea. 182 P 848. 87 
OKL 297 

Tez.—IT 8. Pipe & Poundry Co ▼ 
aty of Waoo. 108 SW2d 483. 180 
Tez. 126, certloraii denied 68 SCt. 
866. 802 ns 749. 88 ImJML 679 
Utah.—^Nielson v Hermanaen. 166 P 
8d 686. 109 Utah 180 
65 CJr. p 678 note 71. p 681 notes 8A 
89. 

flrtatoBMBt lield alBcmatlon. of faok 
DeL—MdL«dli1an t Wllmfnaton Dry 
Goods Go. 28 A.8d 861, 8 Terry 878 
Tez.—Roberts ▼ Roberts. ClvJ^p, 
27 &W 8d 880 

Bzpeotatkm of inviroveBient 
Where buyer ezpressed dissatisfac¬ 
tion with product pur<diBsed and seU- 
er stated that he ezpeeted to improve 
product, such statement did not oon- 
stiuite a warranty.—Topeka Mill ft 
mevator Go v Triplett, 218 P 2d 964. 
168 Kan. 428 

e. Ga.—Snow's Laundry ft Dry 
Gleanlna Go v (Xeorsia Foaer Go, 
6 SB.2d 169, SI Ga.App 408 
Mo—Ooorpus Juieis anoted in Belt 
Seed Co V Mitchelhill Seed Co.. 
168 SW2d 106, 111. 286 Mo^p 
148 

Tez.—U S Pipe ft Foundry Co. v 
City of Waoo 108 SW8d 482 180 
Tez. 126. certiorari denied 58 SCt 
266. 802 US 749. 82 LIML 679 
56 CLJ p 678 note 72 
imdevstood as ahsoliiAe assertion 
K'.T.—Money v. Fisher, 86 K 7 S 862. 
92 Hun 847 

Vt—B<md ▼ Glark^ 86 Vt. 677 
7. US—Mannss V. MKewhyteOo., GL 
GA.Fa.. 165 F 2d 446 
Axis—Murphy National Iron ft 
Metal Co, 287 P.8d 219, 71 Aria 
828—Sinffleton v Dunn, 824 P2d 
648. 71 Aria 160. 

CaL—Stott V Johnston. 229 P 2d 848. 
86 Cal. 864—BL Zarape Tortilla 
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Factory V Plant Food Gorp, 208 
P8d 18. 90 Cal App 2d 886—Cham- 
berlaln Go v AUis-Chalmera Mfr 
Co. 125 P2d 118, 61 GaLApp.2d 
680 

DC—lAvinaston ▼. Fnhnnan, Mun 
App.. 87 A.2d 747 

UL—Standard Oil Co of Bad. ▼. Dan¬ 
iel Burkhartsmefer Cooperate Go, 
77 NJ5L2d 626. 888 lUJlpp 888— 
Grass ▼ Stelnbery. 78 XJBL3d 881. 
881 DLApp 878—Guardian Bleetrie 
Mfff Go V National Mineral Co^ 
49 NR2d 875. 819 UlJlpp 648 

Ind.—Teter v Shultz. 89 NB.2d 602. 
110 Ind App. 641. 

Md.—Schley v Zalia 191 A. 668, 172 
Md. 886. 

Minn.—Despatch Oven Co. ▼. Ranen- 
horat 40 NW2d 78, 289 Minn. 486 

NT—Ellen v Heacodc, 286 NTS 
740, 247 AppDiv. 476—Bennett v 
FiaoiteUo, 9 NTS 2d 69, 170 Mla& 
177, reversed on other grounds 19 
NTS 2d 777. 259 AppDiv 964. af¬ 
firmed 88 NE2d 251, 285 NT 584, 
reargument denied 84 NR2d 908. 

286 NT. 748—V VaJente. Ihc. v 
Masoitti, 295 NTS. 880. 168 Misc. 

287 

Pa.—C D Brown ft Co v Standard 
Hide Go, 168 A. 667. 801 Pa. 648— 
Baldwin V S. a. Ereage Go., 28 Fa. 
Diet ft Go 616. 88 Lack.Jnr 18— 
Balliet V Golubics, GomPl, 86 
Berks Go 806 

SD—Gray v Gurney Seed ft Nurs¬ 
ery Go 381 NW. 940. 57 RD 280 

Tenn.—Wallace v McCampbell, 166 
SW8d 442. 178 Tenn 224—EL 1. 
Du Font De Nemours ft Co v R L. 
Bruce Go. 124 SW2d 248. 174 
Tenn. 148—^own of EVanklin v 
Hermitage Engineering Co, 12 
TemuApp 484 

Utah.—Nielson v Herman sen, 166 P 
2d 686. 109 Utah 180 

Wash.—Crandall Engineering Go. v 
Winslow 3darine Railway ft Ship¬ 
building Co. 61 P 2d 186. 188 Wash. 
1, 106 JLLIL 1467 

Wla—^Valley Refrigeration Co v 
Lange Go. 8 NW2d 294, 242 Wis 
466 

66 CJ p 683 note 96. 
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SvidaBoe of waczanlar 
An affirmation satisfying the stat¬ 
utory rsQuirements is a wanunty, 
and not merely evidence of a war¬ 
ranty—Nielson v. Eermansen. 166 P 
2d 686. 109 Utah 180 
Tlapresefiitslitfiii of fact 

ind.-G?eter v. Shnlts; 80 NR2d 802. 

110 IndJkpp 641. 

Provislim. ooBstnud as proadse 
Gal—Chamberlain Go v Allls-Chal- 
mers Mfg. Co. 170 P2d 86, 74 CsL 
App 2d 941—Chamberlain Co v 
Allls-Chalmers Mfg Co, 126 P2d 
112, 61 CaJ App 2d 620 
Affljrmation by agent of seller 
An affirmation, which amounts to 
an express warranty under the stat- 
nta made by an agent of the seller 
with implied authority to make it 
will not give rise to a like warranty 
on sabseanent sales of the same 
product to the same buyer, where 
such snbseanent sales are supported 
by valid eonsldeimtion Independent of 
the consideration which supported 
the first sale and were made by 
salesmen who did not participate in 
the original sale and did not make 
any affirmation of fact by way of 
iiarranty and were In fact without 
authority to do so—Smith v Den¬ 
holm ft MoEay Go.. 192 NJBL 621, 288 
Masa 284 

8. Mft—Schley v Zalia. 191 A. 568. 
172 Md. 886—Rittenhonsa etc.. Au¬ 
to Go v. Klasner, 98 A. 861, 139 
Md. 102 

NC.—Potter V. National Supply Go, 
61 SB 2d 908, 280 NC 1. 

9u Utah.—Nielson v. Hermanaen. 

166 PJtd 636, 109 Utah 180 
lOi US—Fairbanks, Morse ft Co v 
Consolidated Fisheries Co.. CLA. 
Del. 190 F.2d 819. 

Warranties in sale by deserlption 
aee Infra 2 819 

11. Mo.—St. Louis Auto Parts ft 
Salvage Co v. Indiana Auto Sal¬ 
vage Co, App.. 89 S W 2d 18A 

IS, He.—Randall v Thornton, 48 
Me 226. 69 AmD 6A 
55 GLJ p 681 note 8L 



S 310 


SALES 


77 O.J.S, 


a substantial inducement to the purchase and any 
declaration which forms the sole basis of a sale is 
ordinarily to be r^parded as a warranty 

Necessity for affirmation. It is essential, m order 
that there may be an express warranty without for¬ 
mal words, t^t there should be an afibrmation of 
a fact witii reference to the thing sold.^^ It has 
been held that the seller’s conduct m furnishing 
property m response to an order for a particular 
land of goods, without any affirmabon or assertion 
at an with respect to the goods furmshed, or any 
verbal response to the order at aU, does not ordi¬ 
narily constitute an express warranty that the goods 
furm^ed will be of the character, or m the condi¬ 
tion, mentioned in the order but there is other 
authority to the effect that where the drcomstances 
are such as to amount to a representatioa of fact 
that an artide sold has a certain character, as 
where the buyer adcs in terms for a particular kind 
of proper^ and the seller purports to comply with 
his request, there is an inference from the 8eUer*s 
silence that he assents to aU the conditions spec¬ 
ified which thus constitute warranties,^^ which 
proposition has been held even though the buyer 
knew that the proper^ at a previous time did not 
comply with the named conditions.^^ 

Acquiescence in repetition of assertions Where a 
seller makes representations to a buyer with resgtct 
to goods of a oertam kind, and later the buyer re¬ 
peats the seller’s assertions to a third person, at 
which time the sdler knows of this communication 
and remains silent, he will, by his conduct under 
the arcumstances, be taken to have made the r^re- 
sentations directly to the third person so that, if the 
third person buys such goods of the seller, they 


amount to warranties.^* 
b. Intention of Parties 

While It has been held that under the Unlfdrm Sales 
Act the absence of an Intent to warrant la of no legal 
eonsaquence, In some Jurlsdiotlona which have adopted 
the Uniform Salee Act It hae been held or declared that 
whether or not an affirmation amounts to a warranty Is 
a question of the Intention of the parties, and this view 
Is In accordance with that expressed at common law 
and In Jurisdictions which have not adopted the Uniform 
Salee Act; but the essential Intention Is that sKpreseed 
or manifeated to the other party to the contract and not 
the seoret undisclosed Intention of the seller. 

Under the provision of the Umform Sales Act 
that any affirmation of fact or any promise by the 
seller relating to the goods is an express warranty 
if the natural tendency of such affirmation or prom¬ 
ise is to induce the buyer to purdiase the goods, and 
if the buyer purchases the goods re^ng thereon, it 
has been held, as discussed supra subsection a of 
this section, that it is the natural tendency of the 
affirmation or promise to induce the btQrer to pur¬ 
chase that IS important, and not the intention of the 
seller to warrant,** and that the absence of an in¬ 
tent to warrant is of no legal consequence **> How¬ 
ever, in some junsdichons which have adopted the 
Umform Sales Act it has been held or declared 
that whether or not an affirmation amounts to a 
warranty is a question of the mtention of the par¬ 
ties,** and this view is in accordance with that 
expressed at common law and m jurisdictions which 
have not adopted the Umform Sales Act** It has 
hkewise been hdd, both at common law and in 
jurisdictions where the Umform Sales Act has 
been adopted, that m order to give a representation 
the effect of a warranty it must have been made to 
assure the buyer of the truth of the fact asserted*^ 


IB. Ub—Randan v. Thornton, uupra. 
14. Vt—Drew V. ISdmimds, 16 A. 
100. 60 Vt 401 6 Ain.aR. 12S^ 
Beals Y Olmstead. 24 Vt 114, 68 
AmJ>. 150 I 

IBb TenxL—Wallace ▼ ICcCampbbU. 

156 SWSd 442. 178 Tenn. 224 
56 CLJ p 681 note 87 

lOL NTw—Meirlam Paper Go v. Kbw 
Toric llarket Gardeners' Assoo. 108 
27TS. 1088, 58 Mlsa 286. 

17. CaL—Cole v. Weber, 281 P. 868. 
69 CaLApp 884. 

55 CLJ. p 682 note 91. 

18. CaL—Cole V. Weber, supra. 

iBi AkL—Bntfehardt ▼. danton, 8 
Sa 680, 88 Ala. 886. 

BOu XRali.r— Nielson v. Hermansen, 
166 P2d 686, 109 Utak 180 

m. OaL---Chamberlaln Co. v. Allis- 
nialniers Ufa. Co., 125 P.2d 118, 61 
OOLAppld 580 l 


UtalL—Nlelaon v. Hermansen, 166 P. 
2d 586, 109 UtalL 180 

Wepresentatfoa vritboot promissory 

features 

A mere representation, unaooom- 
panled by any of tbe promiasoTy fea¬ 
tures necessary under the old law. 
Is a warranty under the Uniform 
Sales Act—Valley Refrigeration Co. 
V lAnge Co., 8 HW2a 294, 848 Wls. 
466 

XSl Vaanessee 

(1) Under the uniform Sales Act 
It has been stated that "it seems that j 
the seller's Intention to warrant or! 
not to warrant Is unimportant.'*—BL L 
Du Font De Nemours & Co v B. L. 
Bruoe Oou, 184 &W2d 848, 245, 174 
Tenn. 148. 

(8) On the other hand. It has been 
stated that whether or not an affirm 
mation amounts to a warranty Is a 
question of the Intention of the par- 
ties^Wallaoe v. McCampbeU, 166 a 
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W8d 442, 178 Tenn. 224—D'Armond 

V Balcer, 10 TennApp 28 

sa lowa.-^Bnila v Barkley, 142 N 
W 208. 160 Iowa 668 

Tenn^Wallaoe v. HcCampbell. 166 
aw 2d 442, 178 Tenn. 22A 

sa Ga^-^Bel v Adler, 11 SB.2d 496, 
68 GaApp 478 

Ehn—Oospns Juris cited In Topeka 
Mill A Elevator Co v. Triplett, 218 
P2d 964, 970. 168 EAn. 48a 

Okl —Wat Henry Pontiac Co.- v. 
Bradley, 210 P2d 848, 202 OkL 
82 

Tez.—United States Pipe ft Poundry 
Co T City of Waco, dvAppu, 100 
SW2d 1099, affirmed 108 SW8d 
482, 180 Tez. 126, certiorari denied 
68 act 266, 802 Ua 749, 82 t. tm. 
679 

65 CLJ. p 680 notes 78-80. 


sa Iowa.—Carleton Dl Beh Co v. 
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and induce him to make the purchase Xererthe- 
less, if a person uses language which constitutes a 
warrant}’, the presumption is that he intends it as 
such^^ and the assertion is none the less a warrant* 
because he did not actually mtend to warrant,and 
a subsequent denial of an intention to warrant does 
not relieve him from liabihty^^ It is suffiaent if 
the natural tendenqr of the affirmation or promise 
is to induce the buyer to purchase the goods,^^ or if 
the buyer is given reasonable grounds to suppose 
that the seller intends to warrant,^^ even though the 
seller actually supposes that he is not making him¬ 
self liable on a warranly.^i' In other words, the 
intention essential to the existence of a warranty 
refers, as m contracts generally, to the expressed in¬ 
tention communicated or manifested to the other 
party to the contract,*^ and not to the secret un¬ 
disclosed mtention of the seller.^* 


The intention with vrhich the representation is 
made is to be determined by the character of the 
representation, and the object to be effected by 
it,«^ and by the facts and circumstances surround¬ 
ing the sale It has been held that the existence of 
a rule of law precluding any implied warranty in 
a particular sale is a circumstance indicating an in- 
tenbon by the seller that his affirmations with refer¬ 
ence to the property should be r^rded as express 
warrannes.^^ If a seller knows that his representa¬ 
tions as to the property are regarded by the buyer 
as warranties, and beheved in, rehed on, and acted 
on as such by the buyer, the seller is estopped to 
assert that such representations were not warran¬ 
ties WTiere the seller knows that the buyer de¬ 
sires goods of a certain character, and with this 
knowledge represents the property sold as possessing 
that character, this is a circumstance indicating the 


city of Dos Uoines, 292 NW. 69, | 
228 Iowa 895. I 

Tonn.—Ctaspos JUzls qjMoM la EL L 
Du Pont Do Nemours Ss Go v. S. 
lu Brace Co, 124 SW2d 242, 246, 
174 Tonn 148 

65 CJ p 687 note 87 

as, ns —Oocpus Joels oitoa la Dis¬ 
tillers Distributinsr Corp v Sher^ 
wood DlstUlina Go, CA.Mdn 180 
F2d 800, 802. 

HI —Bo<dcott V F W Woolworth 
Go., 84 NB.2d 427, 876 DL 470-~ 
MacAndrews dt ITorbos Go v Ido- 
ehanical Mf6r. Go, 11 NJE.2d 882, 
867 lU. 288, certiorari denied ICe- 
icfif Go V. MacAndrews 
& Forbes Go, 68^8Gt. 769. 808 TJ.S 
656, 82 LJSd. 1116—Undroth v 
Walgreen Go, 67 NJL2d 695, 829 
IlLApp 106—Hover v Colonial- 
Premier Co, 46 NJSLSd 201, 816 DL 
App 468 

Iowa.—Carleton D Beh Go v. City 
of Des Moines, 292 NW 69. 228 
Iowa 896 

TTy—aging v Ohio Val Terminix Co., 
214 SW8d 998, 809 Ey 86 

Mo —Belt Seed Go v Mitchelhlll 
Seed Co. 168 SW2d 106, 286 Mo 
App 142—St. liouls Auto Parts & 
Salvage Co v Indiana Auto Sal¬ 
vage Co, App., 89 SW2d 184 

Mont.—Lander v. Sheehan, 79 P 406, 
82 Mont. 26 

Neb —McGuire v ^niompsoo, 40 N W 
2d 287, 162 Neb 28 

Okl—Eden v. Vloedmaa, 214 P.Sd 
980. 202 OkL 462—Wat Henry 
Pontiac Go. v Bradley, 210 P.2d 
848, 202 OkL 82—Mercantile Trust 
Co V Roland, 288 P. 800, 148 OkL 
190—Frey v Failes, 182 P 848, 87 
OkL 297 

Tenn. Oorpas Jtels qpotod la EL L 
Du Pont De Nemours d: Go v BL 
L. Brace Go., 124 SW.2d 248, 246. 
174 Tenn. 148. 

Tex.—IT S Pipe 6b IFoundry Go v. 
City of Waoo. 108 SW2d 482, 180 


Tex. 126, certiorari denied 68 S Ct. i 
266, 802 US 749, 82 LJSd. 679. I 
66 CLJ p 679 note 75, p 687 note 88 | 

SO. Mo—Burns v Limerick, 166 S 
W 1166, 178 MO APP 146 
66 C J p 687 note 89 
Presumption of intent to warrant in 
actions for breach of warranty see 
infra 8 866. 

S7 Iowa.—Carleton D Beh Ca v. 
City of Des M o i n e s, 292 NW 69, 
228 Iowa 895 

Mo —Turner v Central Hbrdware 
Go, 186 SW2d 608, 868 Mo 1188, 
158 AJi.R. 1402 
65 C.J. p 687 note 40 

88. Mo —Turner v. Central Hard¬ 
ware Go, supra. 

65 a J. p 687 note 41. 

89 N.G—Potter v National Snpp& 
Co., 61 &B2d 908, 280 NG 1. 

80l Tenn.—COKpQS Jnsis oited la B. 
L Du Font De Nemours ft Go v 
B. L. Brace Go., 124 8wW2d 248, 
246, 174 Tenn. 148. 

66 CJr. p 688 note 42., 

A. statosat aatarally tmportlng 
latent on part of seUer to bind him¬ 
self to its truth is sufficient, where 
the other essential elements of a 
warranty are present.—McGuire v. 
Thompson, 40 N.W2d 287, 162 Nebu 
28. 

Xsfereaoe of latent not barred by 
oontraet 

Sales contract provision, which 
declared that all terms and provl- 
slona of contract were fully set out 
th^rain and that no agent waa au¬ 
thorised to bind seUer by any war¬ 
ranty not therein expressed, did not 
exclude Implication of an intent to 
warrant.—Chamheiialn Oa v AlUs- 
Chalmere Mfg. Co., 126 P2d 118, 61 
GeLApp2d 620 

8L B:y>-Harrlgan v. Advance 
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Thresher Go., 81 SW. 261, 26 Ky 
L. 817 

55 CU. p 688 note 48. 

88; CaL—Chamberlain Go. ▼. Allls- 
Chalmers Mfg Co, 186 P2d 118, 
51 Cai Jtpp 2d 520. 

Ill—^MacAndrews ft Forbes Go v 
Mechanical Mfg Co., 11 NB.2d 
882, 867 BL 288. certiorari denied 
Mechanical Mfg Co v. MacAn¬ 
drews ft Forbes Co, 68 SCt 769, 
808 US 665, 82 LEd. 1116 

Iowa.—Chrleton D Beh Co v City 
of Des Moinee, 292 NW. 89, 228 
Iowa 896. 

Mo —Turner v. Centrel Hardware 
Co, 186 SW2d 60S. 858 Mo 1182. 
168 A.LJEL 1402. 

55 OJ p 688 note 46. 

88. Iowa.—Oarieton D Beh Go v. 
City of Des Moinsa, 292 NW. 69, 
238 Iowa 896 

Mo—Turner v Central Hardware 
Co, 186 &W2d 608. 269 MO 1182. 
158 A.L.R. 1402. 

8ft HL—MacAndrews ft Forbes Co 
V. Mfg OOm 11 N.B.2d 

882, 267 BL 288, Gerttorarl denied 
MeOhaiilcel Mfg. Cow v MacAn¬ 
drews ft Forbes Co., 68 SCt. 769, 
808 U& 665. 82 L.Bd. 1116. 

N.C—Walston v. B. B. Whitley ft 
Co., 29 SJSLOd 978, 226 Na 627 

66 CJ p 688 note 49 

8ft IlL—MacAndrews ft Foihes Co 
V. Machsnical Mfg 06, 11 N.E.2d 
882, 867 BL 288, certiorari denied 
Mechanical Mfg: Co v. MacAn¬ 
drews ft Forbes Co., 58 S.CL 769, 
SOI US 666, 82 UDd. 1115. 

NC—Walston v. R. B. Whitley ft 
Co., 29 S.B.2d 876, 226 N.a 687 

66 GU p 688 note 60. 

86: Pa.—Montgomery Fdy., etc., Co 
V. Hell Planetary Thread Milling 
Mach. Co., 127 A. 688, 282 Pa. 212. 

a7> Neb—BrsUne v Swanson, 64 
NW 216, 45 Neb 767. 

56 GLJ. p 688 note 61. 
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representation to be a warran^\^s Making a gen¬ 
eral affirmation of quality, following the buyer’s 
obser\ation of apparent defects, indicates that it is 
designed to remove apprehension and to induce the 
sale.^^ A representation will not give nse to a 
warranty when accompanied by an express state¬ 
ment that it IS not so intended 
Interpretation of partM In case of ambiguity 
in the contract, tiie court ma\ look to the mter- 
pretation which the parties thexnsehes have placed 
on the agreement for the purpose of determimng its 
true meaning and whether the parties intended to 
create a warranty,*^ 

c. Matters of Opinion or Bdief 
Affirmations or raprosentatlons which merely express 


the seller’s opinion, belief, Judament, or estimate do not 
constitute a warranty, and dealer’s talk, puffing, or praise 
of goods by the seller Is permlsalblSi 

^Vhlle, generally speaking, as discussed supra sub¬ 
section a of this section, any direct, positive, and 
uncqm\*ocal affirmation or representation of fact 
with reference to the thing sold may give nse to a 
warranty, affirmations or r^resentations which 
merely express the seller’s opimon, behef, judgment, 
or estimate do not constitute a warranty,^^ no matter 
how strong the affirmation or representation may 
be/^ and the Umform Sales Act expressly provides 
that no statement purporting to be a statement of 
the seller’s opimon only shall be construed as a 
warranty.^^ Under the established and govemmg 


3& lowa^Rlsscr v Cox, 174 NW 
701. 187 Iowa 990 

Iowa.—FOwen ▼ CSilttlck. 66 K 
W 652. 89 Iowa 618 

40m Cal—Lultweiler Pamplna Bh- 
gtne Oo V ridali Water, eta, C6, 
116 P 707, 16 Cal App 198 

3Io—OoEpna Otofta quotea ia Belt 
Seed Co. V ^Utchelhlll Seed Co, 
158 aW.2d 106. no, 286 MoJkpp 
142 

Bladaizner of wanaaty generally aee 
infm I 812 

41. HL—adaeAndrews 6b Forbes Co 
V. Idechanlcal yUg Co, 11 XE.2d 
882, 867 m. 288, certiorari denied 
Mechanical Mfg Co v. MacAn- 
drewa 6k Forbes Co, 68 SCt. 759, 
80S US 655, 82 IjJEOL 1115. 

4S. U.S—Johnson v. City Co of 
New York, OCA.C 0 I 0 . 78 F2d 782 

Cal—Williams v. Lowenthal, 12 P2d 
75, 124 Cal App. 179. 

Colo—Slide Mines ▼. Denver Bgalp- 
ment Co, 148 P2d 1009, 112 Colo 
28 5 O orpf n s Juris etfeed In. Elliott 
▼ Fair, 66 P3d 819, 821, 100 Colo 
204. 

DC—Mars v Herman, MmuApp., 87 
A.2d 851—Shawea ▼ District Motor 
Go. MqilApp, 84 A.2d 29 

Oa.—Smith v. Fraser, 86 SE. 225, 
144 Ga 85—Snow's LAundry 6k Dry 
Gleaning Oo v Georgia Power Co, 
6 SE2d 159, 61 GaJkpp 402—Ter- 
TtHl V. Florence, 185 SJB3 839, 58 
GaJkpp 854 

Iowa—Garleton D. Bdh Oo t City 
of Dee Moines, 292 HW 69, 228 
Iowa 895 

Kfcn . O orpns Jmls gnotsd In Topeka 
Mill 6k Elevator C6 v Triplett, 218 
P2d 964, 969. 168 Kan. 428. 

Ky.—Sing V Ohio VaL Termlnlx Oo, 
814 SW2d 998, 809 SCy 86. 

Me—Oeepns cited In Ross v 

PorteooB, Mitchell Braun Gou, I A. 
2d 666^ 662.186 Mb. 118. 

Mo.—Tamer v. Central EGardware Oo, 


186 SW2d 808, 868 Mo 1182. 168 
JLliJEL 1402—Belt Seed Co v 
Mitchelhill Seed Oo. 158 SW2d 
106, 286 MoJtpp 142 
Neb—McGuire v Thompson, 40 NW 
2d 287, 152 Neb 28—Oorpns Juris 
qnotad la Ralston Purina Co v. 
Hama 10 NW2d 468, 466, 148 Neb 
688—Ooxpns Juris quoted In Ral¬ 
ston Purina Co ▼ Cox, 8 KW2d 
748, 749. 141 Neb 482 
NY—BerdOU ▼ Johnson, 18 Barb 
569 

Old—Eden v Yloedman, 214 P2d 
980. 202 Okl 462—Wat Henry Pon¬ 
tiac Co. V Bradley, 210 P2d 848, 
202 OU 82—Mercantile Trust Co 
V. Roland, 288 P. 800, 148 OkL 190 
—Frey ▼ Falles, 188 P 848, 87 Okl 
297 

Pa—^Madiaon-Hipp Corporation ▼ 
Price Battery Corporation, 166 A. 
877, 811 Fa 28. 

Tex.—United States Pipe 6k Foundry 
Co V City of Waco, Civ App, 100 
SW2d 1099, affirmed 108 S.W2d 
482, ISO Tex. 126, certiorari de¬ 
nied 58 8.Ct. 266, 802 U S 749, 82 
UEd. 679 

UtalL—Nielson v Hermanaen, 166 P 
2d 586, 109 Utah 180 
55 C.J p 689 notas 66,57 

Opiulosa or estbaates held not to 
amount to waxrantlas 

(1) In general—Wallace ▼ Mc- 
CampbeU. 166 SW2d 448, 178 Tenn. 
824 

(2) Estimate of probable consump¬ 
tion of gas by gas equipment— 
Snow’s lAundry 6k Dry Cleaning Oo 
V Georgia Power Co., 6 SB.2d 159, 
61GaApp 402 

(8> Statement as to saving in op¬ 
erating cost in comparison with oth¬ 
er products.—Pate v J S McWil¬ 
liams Auto Ca, 101 SW2d 794, 198 
Ark. 680—55 GJ. p 689 note 67 [b] 

(4) Statement that motor vehicle 
was in safe operating condition — 
Terrell v Florence, 186 SJSL 888, 68 
Gajlpp 864. 


Statements held not mars enpiesalon 
of opinion 

DeL—McLachlan ▼ Wilmington Dr\ 
Goods Oo, 82 A.2d 851, 2 Tern 
378 

Tex.—U S Pipe 6k Foundry Co \ 
City of Waco, 108 &W2d 483, 180 
Tex. 186, certiorari denied 68 SCt 
266, 802 U.S 749. 82 DJBd. 679— 
Roberts v Bobertn CivJkpp., 27 
SW.2d 880. 

Goodness 

(1) Representations amounting 
only to an expression of opinion of 
the seUer that the artlde sold la 
"good” of Its kind do not amount to 
a warranty—Keenan v. Cherry 6k 
Webb, 181 A. 809, 47 B.I. 126-^6 C 
J p 689 note 67 [aJ (1). 

(2) However, the term "good,** 

used in su<di a as to amount 

to an assertion that the property has 
certain qualities and bharacterlstlca 
definitely indicated by that expres¬ 
sion in the particular situation, has 
been treated as constituting a war¬ 
ranty—Coepus Juris oltad la Saun¬ 
ders V Cowl, 277 NW 12, 14, 201 
Minn. 674—66 GJ p 689 note 67 M 
( 6 ). 

48. Me—Rosa v. Porteoua, Mitchell 
6k Braun Go., 8 A.8d 660, 186 Me 
118 

Some aa s e r t l on a may be so depand. 
ant oa oplaloa that no matter how 
poaitl\e, they will not create a war¬ 
ranty, and aasertlona that something 
Is flne^ valuable, or better than rival 
products are of this type—Shawen 
V District Motor Co., DGMunJkpp, 
84 A.2d 29. 

4A, Gah—Chamberlain Co. ▼ Allla- 
Chalmers Mfx Gck, 125 P2d 118. 
61 Gal App 2d 620 

Colo—Coepua JBZls eltea la Elliott 
V. Farr, 06 P.ld 819, 821. 100 Colo. 
204 

D.G—Mars ▼ Hbnnan, MunJipp., 87 
A.2d 851 

Minn.—Saunders v Cowl. 277 N.W 
13. 201 Minn. 674. 
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rules, dealer’s talk is permissible,^^ and puf- 
or praise of the goods by the seller,<7 
is no warranty, such representations falling wxthm 
the maxim simplex commendatio non obligates 

Where, however, opinions are coupled with rqire- 
sentations of fact which relate to such matters as 
are susceptible of exact knowledge, they constitute 
more than a mere opinion and to the extent that 
they are representations of fact may constitute war¬ 
ranties All the arcumstances of a sale are to be 
considered in determining whether there was a war¬ 
ranty or the mere expression of an opinion A 
representation relating to a matter which is m its 
nature a matter of opinion or fancy is to be re¬ 
garded as an expression of opinion rather than a 
warranty,®! unless that result is excluded by its 
having been made a formal warranty,®^ or unless 
there is some such other dedarabon as to leave no 
doubt of the intention to make a warranty*,®® the 


statement must otherwise be with reference to a 
matter as to which it is possible that a seller may 
have reasonably certain knowledge or the means of 
such knowledge.®^ 

Stgjitfcance of nature of property. The nature of 
the property to whidi the seller’s statements relate 
ma 3 ' often detenmne whether the statements con¬ 
stitute an assertion of fact or a mere expression of 
opmion, "p jflhig,” or the like.®® Thus, what might 
be considered mere "puffing” of a perfectly harmless 
product may be held to be a \7arrant> when used 
in connection with a chattel likdy, if defechve, to 
cause injury to life and limb, such as a motor veh¬ 
icle®® 

Words of belief or kitozAedge The seller’s use 
of language to the effect that he is unaw^are of de¬ 
fects in the property sold is mdicative of an ex¬ 
pression of behef or ppimon, rather than warran- 
^,®7 and this is true of simple assertions 1^ the 


£LD—Gray v Gurney Seed St Knrs- 
ery Co., 281 NW 940, 57 SJD 280 
56 GLJ p 694 note 89 

WUeee Umanafe does not pazport 
to He a mere statement of the Boner's 
opinion, the statute does not preclude 
its belna regarded as a warranty— 
Chamberlain Oo v AUis-Ghalmers 
Mfg Co, 125 P2d 118. 51 GaUkpp. 
2d 520 

Matenieat hOUl one of optnioa 
Statement that with speolfled ma¬ 
chine **die casting production is on a 
m ac hine tool ba s i s, with the same 
economy, aoenzacy, and high speed 
production that distinguished mod¬ 
em machine tool operation** Is an 
expression of the seller's opinion^— 
ICadison-Klpp Corporation v Price 
Battery Corporation, 166 JL 877, 811 
Pa. 22 

4B. KOn—corpus Shzls quoted In 
Topeka Mill 4k Blevator Oo v Trip¬ 
lett. 218 P2d 964, 969, 168 Kan. 
428 

Idea—J G. Penney Oo. v Soarbor- 
ough, 186 So 816, 184 lUaa. 810 
MO —Turner v Cmtral Berdware 
Co, 186 SW2d 608, 858 Mo. 1182, 
158 A.UL 1402. 

Meb—Oozpas gtels quoted la Ralston 
Purina Co v llama, 10 NWSd 
452, 455, 148 Neb 588—Corpus JUr- 
la quoted ia Ralston Purina Co. v. 
Cox, 8 NW.2d 748. 749. 141 NOb 
482 

55 Cjr p 680 note 58. 

Statement that stove was ^ool 
proof” held mere sales talk.—Cam¬ 
den Fire Xns. Co. v. Peterman, 270 
NW 807, 278 Midb. 615 
Statement heia not mare seller^ talk 
Del—HoLachlaa v Wilmington Dry 
Goods Co., 22 iL2d 851, 2 Terry 
878. 


Ohio—Wolfe V Eom*a Ina, App. 69 
NB.2d 166 

Tex.—B¥ee Sewing Mhch. Oo v. SL T 
Atkin Furniture Oo, ClvJkpp, 71 
aW.2d 604. 

46. Colo—Corpus Aixis dted la El¬ 
liott V Farr. 66 P2d $19. 821, 100 
Colo 204 

Kan .—Oorpua gUrla quoted la Topeka 
MiU 4b Elevator Oo v Triplett, 218 
P2d 964, 969. 168 Kan. 428. 

Mich.—Curby v. Maetenbrook, 286 N 
W 128. 288 3Iich. 676 

Mo—^Turner v Central Hardware 
Co.. 186 SW8d 608, 858 Mo. 1182, 
158 A.L.R. 1408 

Neh—Oorpua Snsla quoted la Ralaton 
Purina Oo v. Hama. 10 NW2d 
463, 456, 148 Neb 588—Oorpua Jn^ 
da quotad la Ralston Purina Go v. 
Oox. 8 NWSd 748. 749. 141 Neb 
482 

55 a J p 690 note 69. 

Statement held wazrsnty and not 
”puifflng” 

Mo—Ralston Purina Co v SwsithsSi 
App., 142 S.W2d 840. 

Ohio—Wolfe V Som'a me., App.. 
69 NELSd 166. 

47. COlOd—Oorpus gUzln eited la El¬ 
liott V Parr, 66 P2d 819, 821, 100 
Oolo 204 

EStt.—Oorpns Juris quoted la Topeka 
Hni 4k Elevator Co % Triplett, 218 
P 2d 964, 968. 168 Han. 428 

Mo —Turner v Centiul Hardware Ob. 
186 &W2d 608, 868 Mo 1182, 168 
AJLbR. 1402—Moore v. Miller, App, 
100 S.W8d 881. 

Neb—Oorpus guds quoted la Ralston 
Purina Co v Hams, 10 NW2d 
452, 456, 14S Neb 588—Oorpus 
ds quoted la Ralston Purina Co. v 
Cox, 8 NW2d 748, 749, 141 Nob 
482 

55 OJ. p 690 note 66. 


Strong rsoommsndatloa 
Reprsssntation that sdler was 
highly recommending the use of the 
product to hie trada that It was 
wonderful, that it wae pure, benefi¬ 
cial, and harmless, wss InsuiDciettt 
to show an express warranty, and 
amounted to no more a recom¬ 
mendation.—Sd V Alder, 11 8JQ.2d 
495, 68 QclApp 478 
da Eha—Oorpus juris quoted In 
Topeka MUl 4k Elevator Co v Trip¬ 
lett 218 P3d 964, 969, 168 KSn 
438 

Neb —Oorpus Juris quoted la Rslston 
Purina Co v llama 10 NW2d 
452, 465. 148 Neb. 588 

55 GLJ p 691 note 61. 

da ESn.-^opeka MiU 4b SOsvator 
Co V. Triplett 218 P.2d 964, 168 
Han. 438—Stock v. Scott 295 P 
688, 182 Han. 800 

5a Ky —ELing \ Ohio Val Tenninix 
Co, 214 SW2d 998, 809 EJ. 85. 

Mo —Ralston Purina Go v. Swslthes, 
App,142SW2d S4a 
61. DC—Shawen v. District Motor 
Co.. Mun-AppL, 84 A.2d 29. 

56 C.J p 691 note 63. 

sa El—Towell V. Gatewood, 8 El 
22, 88 AmJD 847. 

ga El—Reed v. Hastings, 61 XU 
266—^Towell v Gatewood, 8 lU. 22, 
88 AmJ) 847 

5d. Mich.—Littleiohn v Ssmifleb 189 
N W 88 178 Mich. 419. 

55CJ. p69lnote86. 
ga Mich.—Curby v Maetenbrook, 
386 NW 128, 288 UidL 876 
55 GLJ. p 691 note 62 

ga Mich.—Curby v. MSstenbrook, 
supra. 

gV. NC—Oebome v. McCoy, 12 avs. 

382. 107 NC 726 
I 65 C J p 691 note 67. 
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seller that he bdieyes,** or thinks the property is 
of a certain quality 59 However, a statement ac¬ 
tually amounting to a representation of fact may 
be a warranty althou|^ m form, the language is 
that of an expression of ppinion.80 The seller’s ex¬ 
press assertion that he knows the property to be of 
a certain qoali^ evinces an intention to warrant 
It to be so.*i 

Opportumty for^ or condition of, knotxdedge as in- 
dicating opinion Another arcumstance which is 
treated as indicating whether a statement is a mere 
expression of opinion is whether or not its correct¬ 
ness IS a matter of which either of the parties can 
judge as well as the other,^^ on which the buyer can, 
and may, reasonbly be esqtected, m the exerase of 
ordinary dihgence, to have formed his own opin¬ 
ion.^ According to some statements, the deasive 
test of whether there is a warranly is whether the 
sdler assumes to assert a fact of which the buyer 
IS Ignorant, or whether he merely dedares his behef 
with reference to a matter on whidi he has no spe- 
aal knowledge and on which the buyer may be ex¬ 
pected also to have an opmion, and to exerase his 
judgment ;54 the former situation consbtubng a 
warranty while the latter does not^S Where the 
fact affirmed is one whose nature is such that the 
seller is likdy to he acquainted with the truth or 
falsity of his statement, that arcumstance indicates 
the affirmation to be a warranty rather than a mere 
opinion,** although knowledge of falsity is not an 
essential to a warranty, as discussed mfra subsec¬ 
tion d of this section, while if the subject is one 
outside the seller’s knowledge, that indicates an ex¬ 


pression of opimon only*^ Although the seller’s 
statement coincides only with his opimon or belief, 
nevertheless, if the maimer of his expression is that 
of an assurance of fact on which the buyer relies, 
the statement is a warranty.** 

Effect of explicit assurance or disavowal of re¬ 
sponsibility. The buyer’s assertion at the sale that 
he IS unable to form an opmion and must rely on the 
seller’s affirmations as to the property, coupled wnth 
the seller’s assurance that he may do so, mdicates 
that the r^resentations, made by the seller with 
reference to the goods, are warranties ** If a sdl- 
er, after making assertions with reference to the 
goods, distinctly leaves the determination of the 
character or qualities of the goods to be made by the 
buyer, the prior assertions are not warranties.^* 

Statements as to future Under this rule* affirma¬ 
tions have been regarded as mere espressions of 
opimon where they are mere speculations with ref¬ 
erence to the future,^^ although the parties may 
warrant with respect to future condition or per¬ 
formance if an mtention to do so suffiaently ap¬ 
pears, as discussed supra § 303 A false statement 
or representation as to what declarant expects to 
occur m the future, made by one having peculiar or 
extraordinaiy contacts and professmg to have supe- 
nor knowledge as the result, may constitute a repre¬ 
sentation of an existing condition.^* 

Statements as to value. Assertions as to value are 
ordmanly merely statements of matters of opin¬ 
ion,^* and the Umform Sales Act expressly pro¬ 
vides that no affirmation of the value of the goods 


58. GU—United Iron Worki w. Out¬ 
er Harbor Dock, etcs., Co, 141 P 
917, ISSGia 81. 

88. Mo—Llndeay v Dnriw 80 Mo 
409 

65 CJ p 691 note TO. 

80 m.— Robinson v BJnver, 8S HI 

58 

55 CJ p 691 note 71. 

81. Ala.—Rides Dmaliiinty. 8 

Port ISS. 

MIftKi—Van Bbeaon ▼ CamaTOO, 90 M 
W. 609, 54 Mich. 809 

88. Er*—Weddlns v IDnncssi^ 2S0 S. 

W2d 564, 810 Kr. 874 
Tex.—Ooepns JUds aaoM la XJ. S. 
Pipe A Foondry Oa v Citar of Wor 
eo, 108 SWad 481, 416. 180 Tex. 
126. certiorari denloA 18 act. 866, 
808 UJa 74a 88 XjM 57$ 

55 CLJ p 681 note 78. 

•Bperlac kaowleage of edlee, In 
oonjnnetloiii with the buyeKf relative 
Ifnonnca operates to snake the 
dishtest dtversenoa from mere 
praise Into vsprasentatloiija ocf fact 
elfectlva ss a wsiranty'. j 


lEhn.—Foote v WUaon, 178 P. 480, 
104 Kan. 191 

Tex.—Coipss Juris ttootod la U S 
Pipe A Foundry Co ▼ City of 
CO. 108 SW2d 488, 486, 180 Tex. 
186, oertiorazi denied 68 SCt 266, 
80S ir.a 749, 88 UBd. 579 
88. Ky—WeddlnsT v Duncan, 220 S 
WSd 664, 810 Ky. 874. 

55 CJ p 692 note 74. 

84. Ky —•Weddlns’ ▼. Duncan, supra. 
Old—VTat Henry Pontiac Co v Brad¬ 
ley, SIO P Sd 848, 802 OkL 82 
65 C J p 693 note 76 
65u Ky—Vreddinff t Duncan, 220 8. 

WSd 564, 810 Ky 874. 

OkL—Wat Henry Pontiac Co v Brad¬ 
ley, 810 P2d 248, 202 OkL 82. 

55 CJ p 893 note 76 
68. Tex.—Ooepns jtBrts qpotad la T7 
8 Pipe A Foundry Co. v. City of 
Waco, 108 SW2d 482, 486, 180 
Tex. 136, certiorari denied 68 SCt 
266, 802 U.& 749, 82 LJSd. 679 
55 CLJ. p 699 note 77 
67. H.T—Selxas v. Woods, 2 Cat 48 
Tex.—Oorpas JUris qpioted la U 8. 
Pipe A Foundry GOb v. City of War] 
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CO. 108 8WSd 482, 488, ISO Tex. 
126, certiorari dmiled 68 SCt 268, 
SOS US 749, 88 li.ISd. 679 
8a Ala.—Riddle ▼. Webb, 18 So 888, 
110 Ala. 699 

Tex . O or p ns JUxIs Quoted la U. a 
Pipe A Foundry Go v dty of 
Waco, 108 SWSd 4SS, 486. 180 Tex. 
126, certiorari denied 68 SCt 266, 
802 US 749, 82 li.Bd. 579 
ea HL—Robinson V. Harrey, 82 IlL 
58 

Vt—Drew ▼ Bdmunde, 16 A. 100, 60 
Vt 401, 6 Ana.e.R 12a 
7a NT—Van Allen T Allen, 1 But 
624. 

66 OJ p 692 noU 88. 

71m U 8—Johnson ▼ City Co of New 
Toxk, CaA.Oolo, 78 F.2d 782 
CaL—WUliams ▼ Dowenthal, 12 P8d 
75, 124 CaLApp 179 
56 CLJ. p 898 note 88. 

7a Bole held InappUcaUe 
US—Johnson v. dty Co. of New 
Toxk, CGJLColo., 78 F.Sd 788 

7a U S—Johnson v. dty Co of New 
Toxk, supra. 
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shall be constraed as a warranty Nevertheless, 
a statement as to value is not mcapable under all 
arcumstances of constituting a warranty and, 
where it clearly appears that the assertions with 
reference to value are designed as warranties, the> 
will so operate Thus, where a sdler makes a 
statement of value which he knows to be false to 
one who is ignorant of the facts and has no means 
of ascertaimi^ them, under circumstances reasona¬ 
bly indicating that the statement is being relied on, 
it may be rehed on as a basis of recovery How¬ 
ever, m the absence of extraordinary arcumstances, 
a statement made m oonnectioa with the sale of 
property concerning its value must relate to a pres¬ 
ent existing fact m order to constitute a contract of 
warranty^* 

d. Knowledge and Good Faith of Seller 

Whsra an exprett warranty axlata, It la Immaterial 
whether or not the seller knew that the etatemente con¬ 
stituting it were false or whether or not he acted In good 
faith In making the statements leading up to the sale, 
since the warrantor Is liable even though hie statements 
were made without any knowledge of their feiaity* al¬ 
though an affirmation may be so qualified as to be limited 
to the extent of the eeller’a knowledge. 

Where an express warranty exists, it is immate¬ 
rial whether or not the seller knew that the state¬ 
ments constituting it were false,^^ or whether or not 
he acted in good &ith m making the statements 


leadmg up to the sale,^^ since the warrantor is liable 
even though his statements were made without any 
knowledge of their fdsity.si However, if an af¬ 
firmation is so quahfied as to assert only that the 
seller knows of no defects in the property in the 
particulars mentioned, the warranty is limited to the 
extent of the seller’s knowledge, exc^t that, if 
the seller use this form of expression merely as an 
artifice, by whidi to keep within the Ime of formal 
truth, while mtendmg to make the statement have 
all the effect on the biiyer's mind that a positive 
statement would have, a warranty so made may be 
freed from the quahficabon bas^ on knowlec^ ^ 
A positive declaration possessmg all the other req¬ 
uisites of a warranty does not cease to be a ni-ar- 
ranty because known to be false^^ or because it is 
made with intent to deceivs.^^ Ordinarily an ex¬ 
press warranty covers all latent defects-^* 

e. Beliaace by Buysor 

In order that an affirmation may conatltuta a war- 
rantyr It must be racsived by tha buyer as a statement 
of fact with respect to the property and be relied on as 
such In making the purchase, but the reliance required 
Is only such reliance as la necessary. In contracta gen¬ 
erally, on the engagements of the other party. 

In order that an afiirmation may constitute a war¬ 
ranty, it must be received by the buyer as a state¬ 
ment of fact w*ith respect to the property^^ and be 
rehed on as sudi in making the pnrehase,^^ that i^ 


Kan.—OoQEpiui Jtels sited la Topeka 
MIU ft BUeymtor Co v Triplett, SIS 
P Sd 964. 970. 168 Kan. 4Sa 

65 aj p 69t note 86 

74. US—Burntisland SUpbulldlng 
Go Y Barde Steel Products Cbrp. 
DCDeL. S78 F 66S 

66 cur p 694 note 90. 

78. XTfi—Johnson v City Co of Kev 
Tork. CCJLColo. 78 FSd 78a 
78. ILL—Hkndy v. Waldron. S9 A. 

148. 18 ILL 667. 49 AdlSR. 794. 

56 C.J P 694 note 87 

77. U S —Johnson v City Co of New 
York. GCAColo. 78 PSd 78S—Dye 
V Farm Mortgage Inv Co, C.CLA. 
Kan., 74 FSd 895 

Wat ement as to valas of stock sold 
oa opoL auttket throughout country 
was held not available as basis of re¬ 
covery where It was not claimed that 
purchaser laoked experience In pur^ 
stock or was unfemlllar with 
means of ascertaining worth and that 
seUer wrongfully took advantage of 
situation.—O’ohnson v City Co of 
New York, CCJLColo., 78 FSd 78S. 
7& UB—Johnson V. City Co of New 
Yotk, supra. 

78. ITS—Sikes Co v Swift ft Go. 
DONY, 10 FILD 68 

Del—McLachlan v Wilmington Dry 
Goods Co, SS ASd 851, S Terry S78 


—Steuerle v. National Bond ft ZU- 
vestment Go., 116 SWSd 888. 878 
Ky. 788. 

Neb—Lents v Omar Baking Oo, 868 
N W. 410. 185 Neb 86L 

Fa.—Balllet v Qolublcs. ComJPl., 85 
Berks Co. 806 

ILL—Bond ft Goodwin v Weiner. 178 
A 896, 64 RL 844—Bond ft Good¬ 
win V. Weiner. 167 A 189, 68 R.L 
407 

SbCL—Stevenson v R B. BJrkland 
Seed Co.. 180 SB 197, 176 SC 845 

Wash.—Van VUet v. Washington 
Nbrsery Co^ 8 P.8d 961, 167 Wash. 
115 

56 OJ p 694 note 9L 

8Qi OkL—Woolsey v Zleglar, 188 P. 
164, 88 Old 716 

66 GU. p 694 note 98 

8L DeLr-^cLaehlan v Wilmington 
Dry Goods Go, 88 ASd 86L 8 Terry 
878 

Ky —Steuerle v. National Bond ft Ih- 
vestment Ca, 115 SWSd 888. 878 
Ky. 788 

Neb—Lents v. Omar Baking Co, 868 
N W. 410,186 Neb 86L 

RJ^-Bond ft Goodwin v. WelnM; 178 
A 895, 64 R.L 844. 

66 a J. p 695 note 98 

88. ConiL— Burnham v Sherwood, 14 
A 716, 66 Conn. 889. 

66CJ.p 695note94. 
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Disclaimer of knowledge as Indicat¬ 
ing mere expression of opinion see 
supra subsection c of this section. 

Bxdualon ae warranties of absolute 
affirmations of soundness by stipu¬ 
lated warranty qualllled by extent 
of 86Uer*8 knowledge see Infra | 
811. 

88; ConiLF—Burnham v. Sherwood, 
supra. 

84. US—First Acceptance Corp v 
Kennedy. DC Iowa, 96 FSnpp 96L 

No—J A Tobin ConsL Co. v. Davis; 
App., 81 8 W 2d 474. 

56 OJ. p 696 note 97. 

85. No^Blalr v. BUI, App.. 201 S 
W 946. 

88. Wls.—Waupaca Blectrlo Light, 
etc., Co. V. Milwaukee Bleetrlc R.. 
eta, Oo. 88 NW 308. 112 Wls. 469 

56 GLJ. P 696 note 99. 

87. lowon-Carleton Dl Bah CO. v. 
City of Des Moines. 292 N.W. 69; 
228 Iowa 895 

Kan. OorpWB Jhidg ottad In TopOfca 
MlU ft BleYator Oa v Triplett, 218 
P2d 964, 976. 168 KOn. 428 

Tex—Griswold v. Tucker, ClYJlpp., 
218 S.W2d 276 

55 CLJ p 696 note A 

88. US—Corpus Jiids efttad la 
Dlstmers Distributing Corp. y 
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the affirmation asserted as a warranty must have 
been operative in causing the sale^^ and must have 
been understood by the buyer as being mtended as 
part of the contract^*^ It need not, however, ha^^e 
been the sole inducement to the purchase,^^ nor 
need the buyer actually have been deceived by the 
statement^^ The reliance required is only such 
reliance as is necessary, in contracts generalty, on 
the engagements of the other party,^^ and, where a 
representation has entered mto the contract as an 
mtended dement thereof and as part of the con¬ 
sideration, the reqmrement that it be an mducement 
m order to be operative as a warranty is fully satis¬ 
fied.^^ The fact that the buyer rdies largely, or 
even entirety, on rqpresentations by the seller is not 
of itself enough to form a basis for a warranty 
A statement does not constitute a warranty unless 
the buyer is justified in rdying on it as a statement 
of fact^< as distingmdied from an opmion, as dis¬ 
cussed supra subsection c of this section. If the 


buyer’s rdiance is placed wholly and exclusively 
on his own judgment there is no warranty thus, 
where the buyer’s opportumty of knowledge is equal 
to the sdler’s and each rehes on his own judgment 
and observation with respect to the matter, there is 
no warranty m the transaction.^^ The buyer’s rea¬ 
sons for rdying on the seller’s warranty are im¬ 
material It is not essential to the existence of 
warranty that the buyer should have requested such 
a term m the sale,i and it is suffiaent although 
voluntarily given.^ 

Formal warranties Rehance is not strictly es¬ 
sential to every warranty;* a buyer, although he 
rehes on his own judgment,* and even though he 
beheves that the artide sold does not possess the 
quahties represented, may btqr the goods and rdy 
for his protection on a speaal warranty;* but such 
a special warranty, not rehed on, must be created by 
esphat and formal terms of warranty,* and for a 
warranty deriving from an affirmation as to the 


ShATWOOd Distmiiia Co, CJLMd.. 
ISO F2d 800. SOS 

Axis.—aiurpliy V Kational lion ft 
Metal CO.. S27 PSd 219, 71 Axis. 
228 

CaL—Chamberlain Co r. Allla-Ghal- 
mers Mfa Co. 128 P 2d 112. 81 CaL 

AppL2d 620. 

Ga.—BSl T Adler. 11 8JD.2d 498, 88 
GaJU»a. 472. 

nil—Beckett T F W. Woolworth Co, 
84 XSL2d 427, 876 lU 470—MOcAn- 
drewe ft Forbes Co. ▼. Mechanical 
Mfr Oo.. 11 XJD.2d 882, 867 lU 
288, certiorari denied Mechanical 
Mty Co. T. MacAndrews ft Forbes 
Co, 58 S.Ct. 769, 808 US 668. 82 
IfcEd. 1116—Gzass v. Stelnbera, 78 
X.E.2d 881. 881 lUApp 878—Llnd- 
roth V. Walgreen Co, 67 X R2d 598, 
829 HLApp 105—Hover v Colonial- 
Premier Co. 45 XJELSd 201, 816 BL 
App. 458. 

Iowa.—Carleton D Beh Co. ▼ City 
of Des Hoinea. 292 KW. 69. 228 
Iowa 895 

Ean.—Topeka Mill ft IBlevator Co. ▼ 
Triplett. 218 P 2d 964, 168 Xan. 428 
Sy—King v Ohio Val TenninlzCo. 

214 SW2d 998. 809 KV 85. 

Minn.—Midland Zjoan Finance Co. v. 
Madsen. 14 XW2d 475. 217 Minn. 
267. 

Mo—Oorpos gUzIa oltod in Turner \ 
Central Hardware Oo, 186 SWSd 
60S, 608, 858 Mo 1182. 158 ALR. 
1402-^Belt Seed Oo v MltchelhiU 
Seed Co. 158 8W2d 106, 286 Mo 
App 142—Degowela v EC. D. Lee 
Mercantile Co, 100 S W2d 886, 281 
XoJlpp. 44T—St. Louis Auto Parts 
ft Salvace Co. v Indiana Auto Sal¬ 
vage Oou, App.. 89 &W Sd 184. 
Montr—lander ▼. Bheehan, 79 P. 406. 
82MOBL 25, 


Xeb —MeOuixe v Thompson. 40 X.W 
2d28T, 152Xeb 28 

Okl —Bden v Vloedman, 214 P 2d 980, 
202 OkL 462—Wat Henry Pontiac 
Co V Bradley. 210 P2d 848, 202 
OkL 82—^Mercantile Tmst Cto v 
Roland, 288 P 800. 148 OkL 190— 
Frey v. Fanes, 182 P. 842, 87 Okl 
297 

Tez—U. 8 Pipe ft Foundry Co v 
aty of Waco. 108 SW8d 482, 180 
Tez. 126, certiorari denied 88 SCt 
266, 802 US 749, 88 L.Bd. 679. 

Wla—OoKpns JUzifl cited la Hlnbocky 
V Sehramel. 279 XW 687, 689. 228 
Wls 141. 

55 C J p 679 note 76. p 698 note 8 

88. Ky—Stanley v. Day, 215 SW 
175, 1S5 Ky 862 

55 aJ P 696 note 4. 

SOU Cal—Oriswold v Morrison. 200 
P. 62. 53 CaLApp 98 

91. Or—^Feeney, etc.. Go r Stona 
171 P 569, 174 P 152, 89 Or 860 

55 C J p 696 note 6 

88. Ind.—McCarty v Williams, 108 
XJQ. 870 58 Ind.App 440 

55 CJ p 696 note 7. 

98. Minn.—Oozpns juxle cited la 
Saunders v Cowl. 277 X.W. 12, 15. 
201 Minn. 574. 

55 C J p 696 note 8. 

84. Ind.—McCarty v Wimanui. 108 
XR 370. 58 IndJtpp 440. 

55 C J p 696 note 9 

9B. US—^Dunhar Broa Co ▼. Con¬ 
sol idated Iron-Steel Mfg Co, G.C. 
A.Conn, 28 F 2d 416, certiorari de¬ 
nied 48 set 560, 277 US 699, 72 
LEd. 1007. 

55 CJ p 696 note 10 

96. Kan.—Oozpus Jtalg cited la 
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Topeka Mill ft mevator Co v Trip¬ 
lett 218 P 2d 964, 970.168 Kan. 428 
55 GU p 697 note 11. 

97. Del.—dioper r. Linger 87 A. 586, 
29 Del. 170 
55 CJ p 697 note 12. 

9a XT—League Cyde Co v. Abra- 
hama 68 XYS 806. 27 Mlaa 548 
55 CJ p 697 note 14. 
ntof dhoea 

A customer has only himself to 
blame if he accepts khoes that are un¬ 
comfortable or too tight^-CXem v 
Dan Cohen Co.. 198 XR 688. 60 Ohio 
App 580 

99. Mont—Hogan t. Shuart 28 P. 
969, 11 Mont 49a 

1 Ala—Claghom v. Unga 62 Ala 
230 

a Ala.—Claghom v. Linga supra. 

8. Tex-^Eniis V. Rlddidk. 78 aW. 
719. 34 T6Z.Civ App. 256 

a Wia—Smith v Reed, 124 XW 
489, 141 Wia 488 
66 CJ p 697 note 19 
Oppostuiity of inepeotlaF 
Where a eeller ezpresaly waxrante 
the goods sold, and tho goods are re¬ 
ceived, the buyer mey rely on the 
warranty of the seller, even though 
buyer had the opportunity of inepect- 
ing the goode before accepting them, 
and did Inspect them, in order that he 
might be satlslled with his purchasa 
—Teter v. Shnlta 89 XR2d 802, 110 
IndJlpp. 54L 

a Mkss—Hhxrlngton t. Smith, 128 
Masa 92 

a Wls—Smith ▼. Reed. 124 XW 
489. 141 Wla 488 
55 CJ P 697 note 2a 
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goods It is necessary that the truth of the matter 
afGrmed should be relied on.^ 

When sales contract ts completely reduced to u*rit~ 
ing the question whether certam expressions con¬ 
stitute a warranty does not depend on the question 
of whether the representations or promises em¬ 
bodied have actually and m fact afforded a prehmi- 
nary inducement to enter mto the contract,^ but 
every expression which by construction is a term of 
one party’s undertaking is presumed to be rehed on 
by the other when he makes the contract^ 

SMe of knowledge as affecting reliance. The fact 
that the seller has special knowledge i\ith reference 
to the properly sold, or may be supposed to have, 
mdicates that statements made ty him with respect 
to It were relied on by the purdiaser m making the 
purchase,^^ as does the btyer’s lack of familiarity 
with such property.^l 

Character of conduct or transaction. Where the 
buyer’s agreement to purchase is expressly condi¬ 
tioned on the property being as represented in a 
prior offer to sell, the ddivery of the property with¬ 
out more makes a contract of warranty complete.^^ 
Where a general afSrmation of quality is m^e fol¬ 
lowing the buyer’s observation of apparent defects, 
that arcumstance indicates rdiance by the buyer on 
the representation.^^ Conduct of the buyer subse¬ 
quent to the sale may be indicative of his reliance 
on the warranty.^^ Where a bqyer questions a 
sdler as to the condition and character of property, 
in particulars whidi by the form of his inqmiy he 
sigmfies are of importance to him, and the seller m 
re^onse to the question makes affirmations with 
respect thereto, such a state of facts tends to show 
reliance by the buyer and thus to estabh^ the sell¬ 
er’s statements as warranties.^^ An affirmation in 


response to a question as to past performance of 
the property, and extending no further, cannot form 
the basis of a warranty as to its diaracter at or 
* after the sale.^* 

irhere ozener of goods refers prospective buyer to 
a third person for information with respect to the 
property, the representations made by the person 
named may be received and rehed on by the buyer 
as the seller’s warranties 

§ 311. -Buyer’s Knowledge or Opportu¬ 

nity for Knowledge 

a. In general 

b. ln\eshgation and inaction 
a. In Gensial 

It may falriy be said that an affirmation la a war¬ 
ranty If a sellar assumes to assert a fact of which the 
buyer is Ignorant, but those detacts usually are not cov¬ 
ered by a general warranty whioh are patent or discover¬ 
able on casual inspection or which are actually known to 
the buyer, although under some clrcumstanoes a general 
warranty may cover open defects. 

It may fairly be said that an affirmation is a 
warranty if a seller assumes to assert a fact of 
which the buyer is ignorant and does not merely ex¬ 
press an opmion,^^ at least where the sdler is in¬ 
formed of the buyer’s ignorance of the fact and 
reliance on the statements.^* However, those de¬ 
fects usually are not covered by a general warranty 
which are patent or discoverable on casual infec¬ 
tion** or which are actually known to the bqyer;*^ 
this rule is always apphed for the purpose of re¬ 
stricting the genera] words used to the manifest in¬ 
tention and understanding of the parties.** There 
are some exceptions to the general rul^ and under 
some circumstances a general warranty may cover 
open defects,** but only in cases of doubt and 


7. Iowa.—Davis v Berkhelmer, ISS 
N W 877. 15S Iowa 870 

65 CJ p 697 note 8S 

8. Mass—Whitehead, etc.. MaOh. Oo. 
V Ryder. 81 NIL 786, 189 Mhss. 
866 . 

Minn C orpus tads cited in Sann- 
ders V Cowl. 877 NW. IS, 16, SOI 
Minn. 674 

< 9 . Mlnn^—Ooepns jmls oUed la 
Saunders v Cowl, 877 NW. 18, 16, 
201 Minn. 674. 

66 OJ p 697 note 86. 

10 NT—Jones ▼ MOjer, 88 NTS. 
SOI, 16 Mlsc. 686. 

65 C.J. p 697 note 86. 

11. Kan.—IV>ote v Wilson, 178 P. 
480. 104 Kan. 191. 

66 aJ P 697 note 87. 

IS. Mo —Tall V. Crescent Faint, etc., 
Co. App, 896 SW. 181. 

16 OJ. p 697 note 88. 


IS. Iowa.—PoweU v ChittlOk, 66 N 
W 658. 89 Iowa 618 
14h tJ S.—Chicago V Procter, cto. 

Co., aCJLOhlo. 9 FSd 886 
15. Iowa.—Cavanauih v. Spring Val¬ 
ley Stock Farm Co, 881 NW 618. 
806 Iowa 898 
66 CU p 698 note 81. 

IS. N.T.—McMcmter v. Smith, 8 N 
TSt. 481. 

56 OJ P 698 note 88. 

17. Iowa.—Carter v Abbott. 88 Iowa 
180 

Mo—Blair v. HOll, App, 801 aW. 
946 

la HL—Roberts v Applegata 88 N 
B. 676, 168 m, 810 

Njr—IL O. Fainter Fertiliser Co v 
Kll-Tone Co., 148 A. 888, 106 NJ 
Law 109 

Bxpression of opinion as not conati- 
tutlnff warranty see supra i 810. 
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864, 88 AjblR. 615 
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V Schramel. 879 N.W 687, 689, 888 
Wla 141. 

56 CU P 698 note 8A 
SL T7.S—Hugo V Loewi, Tne, v 
Smith. CLAOr.. 186 F 8d 858, rehear¬ 
ing denied 188 FSd 160, certiorari 
denied 78 S CL 81, 848 ua 817. 96 
LEd.-k 

Wls.—Oocpns Juds sited la Hlubocky 

V Schramel, 879 N.W. 687, 68A 288 
Wls. 141 

56 dJ p 699 note 8A 
sa Tenn.—Fisher v. PoUard, 8 Head 
814. 75 AjblB 740 
56 dJ p 699 note 86. 

S8. liiOj—J, A. Tobin ConsL Co. v. 
I Davis. App., 81 SWSd 474. 

156 C J p 699 notes 87, 88. 
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difficulty where the purdiaser rehes on the warranty 
and not on his own judgment^^ and it never guards 
against defects fully known to, and understood hy^ 
the buyer^s or where he rehes on his own judgment 
solely and not at all on the warranty with respect to 
the obvious defect^* 

Where the seller uses art to conceal, and succeeds 
m concealing, such defects,or misrepresents their 
nature and effec^^s or where the defect is visible 
but the nature and effect thereof are not apparent 
or understood the buyer,** sudi defects arc with- 
m a general warranty. Defects in the property do 
not come withm the operation of the general rule 
unless th^ are such as could be discerned by any 
ordinaiy observer examining the property for the 
purpose of purchasing it,** to understand the nature 
of whidi no speaal skill, judgment, or knowledge is 
required.*^ Where the sdler states in substance 
that the property is at the time of sale possessed of 
a shght apparent defect but that nevertheless he 
gives a general warranty as to such property, such 
mention of the apparently dight defect does not 
exclude it from the operation of the general war¬ 
ranty diould it turn out to be of a senous nature ** 

Special warranties. A warranty may be so ex¬ 
pressed as to protect the vendor against the conse¬ 
quences of patent defects,** especially when tfie 
nature and extent of the defect may be reasonably 
supposed to be more withm the knowledge of the 
seller than of the buyer.** A buyer may protect 
himself against a ^ecified defect by takmg a special 


warranty** although the defect is visible** It is 
purely a matter of the mtention of the parties 
whether a special warranty exists *7 Where the 
reply of the seller to the buyer’s comment on an 
obnous physical defect is only an expression of his 
opmion or judgment as to the nature and probable 
effect of the defect, it does not constitute a warranty 
with respect to sudi defect** So also, although 
there is some authon^ to the contrary,** where 
the buyer’s reliance as to the nature and probable 
result of the obvious defect is on his own judgment, 
rather than on the seller’s statements with respect 
thereto, sudi statements are not available to the 
buyer as warranties ** 

Defects announced by seller. Where, before the 
sale, the seller specifically makes known to the buy¬ 
er, or calls to his attention, certam particular de¬ 
fects in the property, the property is, to the extent 
of the mformation thus disdosed, not warranted,** 
and particularly where the purchaser expressly dis¬ 
claims all purpose of holding the seller responsible 
for such a defect** A defect so dedared is cov¬ 
ered only by a special warranty against it** Even 
though Ihe seller announces existence of the defect, 
if he misleads the buyer as to its nature and effect, 
he 18 liable m the same manner as though it had 
remained totally undisdosed.** Furthermore, ex¬ 
pressly announcing defects m this manner does not 
exdude from the general warranty the further con¬ 
sequences flowmg from a latent undisdosed defect 
of which that commented on is but a symptom;** 


WtttXUliCX of MTViOMAto €(WdltIlHI 
Selltm wbo knew ot nnservloeable 
condition of metal forma sold, bnt 
ne\ erthelesa expreaaly warranted 
that they were serviceable or wonld 
be made so, were liable for breadi 
of warranty, even thouah buyer also 
knew of their unserviceable condition. 
—J. A. Tobin Const. Go v Davis, su¬ 
pra. 

M. Texj—KTorrla v. Parker, S8 SW 
*59, 15 Tex.GlTJMn;> 117. 

55 CLJ p 699 note 99 
SB. mnn.—McCormick v. Kelly, 9 N 
W 675, 28 Minn 185 
55 cur p 699 note 40 

96. Ga.—Racadale v Shipp, S4 BD 
167, 108 Ga. 817. 

Tex.-^orrla v Parker, 88 SW 259, 
15 Tex.CivJkpp. 117. 

917. Kan.—Scott v Gelaer Ufa Co, 
78 P 888. 80 P 955, 70 Kan. 49S 
55 CJ* p 699 note 42 

S8. Ala.—Brown v Matthewa, 60 So 
287, 14 Ala.App 428. 

55 OJ p 699 note 48. 

SB. Iowa.—Storrs v Bmeraon, 84 N 
W. 176, 72 Iowa 89flL 
55 OJ. p 700 note 44. 


sa Iowa.—Risser v C09^ 174 NW 
701, 187 Iowa 990 
55 CJ p 700 note 47. 

81. Del—Dietrl<di v Baddera, 90 A. 

47, 27 Del 499 
55 a J P 700 note 48. 

88. Ga^—Fletcher v. Touna> 69 Oa. 
591. 

55 CLJ p 701 note 49. 

88. Utah.—Oocpas Furls otfeed In 
Landes ft Co. v Fallows^ 19 P2d 
889, 892, 81 Utah 482 
55 C.J p 701 note 50. 

; 84. Ala.—Brown v Matthews, 70 So 
I 287, 14 AlaJkpp. 428. 

Mo—Branson v Turner, 77 2Co 489 
80. Utah.—Ooipns jusis cited In 
Liandes ft Co v Fallows. 19 P2d 
889, 892, 81 Utah 482 
wash.—Corpus juris quoted In Marks 

V Knddi, 42 P2d 16, 19,181 Wash. 
78. 

55 CJ p 701 note 62 
86. Utah , ca r pu s juris cited in 
Landes ft Co v Fallows, 19 PAd 
889, 892, 81 Utah 482. 
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V Kudeh, 42 P2d 16,19, 181 Wash 
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but, where the buyer has equal knowledge with the 
seller of the nature and character of the disorder, 
a statement to the effect that it will soon disappear 
IS merely an expression of opinion rather than a 
warranty 

Knowledge of tertns of warranty A buj’er is 
bound by the terms of a warranty entering into, 
and forming a part of, a wntten contract of sale 
even though he does not read it.^^ 

b. Invasrfeigation and ^pection 

(1) Duty to mvestigate or mspect 

(2) Effect of mvestigating or inspecting 

(1) Duly to Investigate or Inspect 

There le no duly on the buyer of goods who purchaeee 
writh an expreea warranty to inepeot the goods or to ex- 
eroise care In discovering any defOets or to Investigate 
the truth of the seller's statements. 

There is no duty on the buyer of goods who pur¬ 
chases with an express warranty to mspect the ar¬ 
ticle purchased,^^ or to exerase care m discovering 
any defects,^^ or to investigate the truth of the 
sdler’s statements but he may rely on the con¬ 
tract of the sdler for the dehveiy of goods whidi 
satisi^ the warranty,1^^ except that the contract may 
expressly provide for an inflection or test to be 
made by the purchaser as a condition, as discussed 
infra § 338 The maxim, Caveat emptor, has no 
application to matters included in an express war¬ 
ranty,and even where the buyer has an equal op¬ 
portunity with the seller to form his own judgment 
as to the character and condition of the property he 
may receive and rely on a warranty instead,*^ Op¬ 


portunity on the part of the buyer to inspect does 
not xmhtate agamst the aAailabihty of an express 
warranty m the sale.^^ 

Statements of third persons. The buyer is not 
bound to pay any attention to statements with re¬ 
spect to the property by strangers to the transac¬ 
tion and to the property which are contradictory of 
the afirmations compnsing the warranty 55 

Duty to search record WTiere the seller g^ves a 
warranty of value, the fact that the buyer might 
have, but did not, discover the true value by ex- 
amming a record which disclosed it, and which wras 
equally accessible to both parties, does not destroy 
his right to rel 3 ’ and recover on the warranty,®® 

(2) Effect of Investigating or Inspecting 

The buyer’s examination of the article purchased at 
the time of sale does not neceesarily prevent a eufflofent 
affirmation or aesuranoe from being a warrantyf and 
this Is eo where the defbete are of such character aa not 
to be discoverable on an examination, but the fact of 
examination may have a bearing on the question of re¬ 
liance and where the buyer reliee solely on hla own In- 
epectlon there can be no warranty. 

The bu 3 er’s exammation of the article pnrdiased 
at the fame of sale does not necessarily prevent a 
sufficient affirmation or assurance from htmg a war- 
ranty.57 Wliere the defects in the goods are of 
such a character as not to be discoverable on in¬ 
spection, an examination has not that effect,®® as, 
for instance, where the artide is so disguised that 
the defects cannot be discovered hy skillfnl dealers 
in goods of ffie character sold without resort to 
analytical experimentation,®® or where it is so 


4a. NT—Qolc T Hailoran, 77 KT. 

8 196. 74 AppDlv 621 
417. Me.—mUott S Petercon Oo v. 

Parrott 152 A. 212. 129 Me 28L 
4B. Cal—Porter v. Geetrl. 247 P 247, 
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65 C-J p 702 note 64. 
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56 CUT p 702 note 66. 
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66 CU P 702 note 66 

81. 8C—4loirpiiB Juris dtsd in 
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462. 
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dy 6b Gray, 16 TennApp 411. 

66 GJ P 702 note 69 
aa Iowa.—Cavanaugh v Spring Val¬ 
ley Stock Farm Co. 221 NW 613, 
206 Iowa 898. 
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180. 

66 GLJ P 702 note 72. 

aa Md.—Tsymon v. 1 Md. 

Ch. 496. 

67. Winn- —Saunders v Oowt 277 N. 

W 13. 201 Minn. 674 
Mo —^Turner v Central EEardware 
Co. 186 aw 2d 602. 262 Mo 1122, 
168 AXJEL 140a 

QUO—Myerl ▼ Gntaelt 197 KJB. 602, 
50 Ohio Appb 88 
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with warranty hy description see 
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Reliance by buyer as not essential to 
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Md.—Schley v. Zalls, 191 A. 692, 172 
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packed by the sdler that ordinary investigation by 
the buyer will not reveal the defects,^<^ or where 
understanding of the results of the inspection re¬ 
quires special skill or knowledge and if the buyer 
relies on the affirmations rather than on his own 
m^ection sudi statements are warranties There 
is authonty that examination by the bu^er of prop¬ 
erty possessing defects discoverable on reasonable 
mspection operates so as to exclude sudi defects 
from any except a special warranty as to them 
The fact of examination may, however, have a 
matenal beanng on the question of reliance,^^ and 
where the buyer relies solely on his own inspection 
there can be no warranty The effect of inspec¬ 
tion with respect to the existence of a warranty is 
closely allied to, and should be considered m con¬ 
nection with, its operation as a waiver of warranty, 
which IS treated infra §| 344^7. 

§ 312. -Other Matters Affecting Creation 

and Existence of Express Warranty 

a. In general 

b. Effect of definite agreement to par¬ 

ticular terms on prior afihmations 
and undertakings 

c. Disclaimer of warranty 

a. In Oensral 

Th« fact that the taller ef an arttole la not the manu¬ 
facturer thereof does not preclude the ereatlon of a bind¬ 
ing express warranty against latent defeetSi nor does 
the fact that an article has a trade-name preclude a re¬ 
tailer from making an expreaa warranty with respect 


thereto; nor le an expreaa warranty oxcludod In a trans¬ 
action calculated to create an implied warranty. 

The fact that the seller of an article is not the 
manufacturer thereof does not preclude the creation 
of a binding express warranty against latent de¬ 
fects nor does the fact that an article has a 
trade-name preclude a retailer from making an ex¬ 
press warranty with respect thereto 

Ejfect of transaction calculated to create implied 
warranty. The possibility of an express warranty 
is not excluded by such a sale of personalty as* 
ordinarily gives nse to an imphed warranty.^^ 

b. Effect of Definite Agreement to ParticDlar 
Terms on Pnor Afflrmatioiifl and TJndertak- 
ings 

A writing fully setting fbrth the terms of the sals 
gsnerslly operates so an oxolualon of outside warrantl6o» 
and whore there !e an Instrument In writing oompletely 
expreeeing the contract which oontalna warranties of ths 
property In tome psrtleulara such an expreaelon amounts 
to the exclusion of all other warranties. 

A writing fully setbng forth the terms of the 
sale generally operates as an exclusion of outside 
warranties,^^ and that effect may accrue to writing 
m a bill of sale,a purchase-money note fully set¬ 
ting forth the terms of sale,^^ or a hought-and-sold 
note,^^ or an order for goods, of like diaracter.^ 
Where there is an instrument in writing conqdetdy 
expressing the contract which contains warranties 
of the property m some particulars, such an expres¬ 
sion amounts to tilie exclusion of all other express 
warranties not incorporated in such manner;^^ and 
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ware CO. 186 STV2d 60S. 858 Mb 
1182. 158 A.LuR. 1402. 
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470. 
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188 So 618, 16 CaApp 888 
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2d 777, 869 Appdv 964, affirmed 
88 KJS.2d 861. 285 NT 684, rear- 
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similarly, where the contract as eacpressed contains 
no stipulation of warranty, this operates to prevent 
inclusion as warranties of prior affirmations and 
warranties proposed pendmg the sale any previ¬ 
ous oral express warranties are merged mto the con¬ 
tract finally agreed on.^^^ In order to dispose of 
pnor statements and undertakings in this manner, 
there must be the agreement and consent of both 
parties to the substitution of the written instrument, 
in place of their previous negotiations^ as the ex¬ 
pression of their contracL^^ Where the instrument 
stipulates m substance that there are no other or 
further wrarranties than those therem expressed, 
none survives its execution.^^ 

The written contract finally drawn up merges in 
it pnor written, as well as oral, negotiations.^^ The 
rule of merger and exclusion has, however, no ap¬ 
plication where the whole n^tiations consisted of 
correspondence between the parties which, taken al¬ 
together, constitutes the oontract,^^ the affirmations 
in the earher letters, as well as those m the latest, 
being available for the purpose,si and this is true 
of oral affirmations where the contract is never 
formally expressed in any instrument, but is em¬ 
bodied in the whole senes of conversations and cor¬ 
respondence between the parties constituting the 
n^;otiations ss There may be separate oral con¬ 
tracts not in the nature of warranties whidi bind the 


parties with respect to the property, even though the 
contract of sale is m writing;S3 but a separate oral 
contract as to goods survives reduction of the sale 
agreement to writing only where the terms of the 
asserted oral contract are not so connected with 
the written contract as to form part and pared of 
the mam transaction In addition to the written 
warranty by a pnncipal, there may be an oral war¬ 
ranty by an agent personally which will not be 
merged into the writing,s<( or an oral warrant l^*- a 
principal in addition to a xrarranty by an agent 
personally or the contract expressed m writing 
may, while the sale is executory, be altered by sub¬ 
sequent oral agreement of the parties, for which 
there is a sufficient consideration, and the assertions 
and statements in such a later agreement are war¬ 
ranties despite the former reduction of the super¬ 
seded contract to wntmg;^^ but any alteration, in 
order to be effective in this manner, must be a 
waiver of the whole of the writmg, and not merdy a 
part thereof An entirdy new contract may be 
substituted for the original sale contract, in which 
may be valid oral warranties despite the wrritten 
warranty in the first contract this is true al¬ 
though such oral contract incorporates the terms 
of the onginal written warranty, by reference, m 
the second sale,^^ and the buyer’s nghts in such 
a case are on an oral, rather than a wmtten, wax- 
ranty.^^ Where there is a wntten sale agreement 
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8d 777. 869 AppDlv 964, afflrmed 
88 N B 8d 861, 886 N T 584, reargu- 
ment denied 84 NELSd 908, 886 NT 
748 

Oklw—C. L T Corporation v Shosren, 
66 P 2d 966, 176 GkL 888 

Pa.—Madlaon-Elpp Corporation v 
Price Battery Corporation, 166 A. 
877, 811 Pa. 82 

65 CUT. p 706 note 98. 

VSL Conn.—Fltth v. Woodmia etc.. 
Iron Works, 89 Conn. 88 

Bid.—Warren Co v Bxodne, 64 N.B 
8d 776, 114 IndJkpp. 661—Inters 
state Motor FTels^t Siatem v Gas¬ 
oline Bquipment Co., 24 NJB 8d 418, 
107 IndJkpp 494 

OkL—a L T Corporation v Shogren, 
66 P.8d 966, 176 OKL 888 

77. OkL—International Harvester 

Co V Ijawyer, 166 P. 617, 66 OKL 
807 

66 CJr p 706 note 94. 

7& Conn—wnison v. Biddle^ 80 JL 
2d 408, 188 Conn. 100. 

DeL—Traylor Engineering St Mlig; 
Co V. National Container Corp, 
Super., 70 A.2d 9 


Ga.—Doss V Selman, 167 SK 687, 
46 Ga«app 285—Daslier v Interns^ 
tlonal Harvester Co. of America, 
166 SH 211, 42 GaJlpp 180 
Tenn.—White Ca v Baoherig, 9 Tenn. 
App 601 

66 CJ p 707 note 96. 

auaesaSy of •■tStile only** excludes 
other warranties—Doss v Selman, 
167 SB. 587, 46 Ga.App. 885 
Befemee to proposal nuaesly ds- 
seiSptlvs 

Where contract, after Indicating hy 
letter and number the equipment 
eold, added outlined In our pro¬ 
posal'* and provided that there was 
no agreement verbal or otherwise 
which was not set down In the con¬ 
tract, words *%M outlined In our pro¬ 
posal" did not refer to anything more 
than matters of descriptive nature 
and did not Incorporate as warran¬ 
ties under contract statements con¬ 
tained In proposaL—Willson v. Rid¬ 
dle. 80 A.8d 408,188 Conn. 190. 

79. Utah.—Ooepas JUads citad in 
Landes 4b Co v Fallows. 19 P8d 
889, 891, 81 Utsk 488. 

66 C J p 708 note 7. 

80l us —Fenses City Bolt, eta, Co 
V Rodd, Ohio, 820 F. 750, 186 CC 
A. 856. 

SSL. NT—Charter Ges-Engtne Co V 
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Hellsm, 79 NTJ3 1019, 79 AppJDiv 
881. 

66 C.J p 708 note 9. 

88. US—^Blrd V. Guarantee Constr. 
Co, 295 F. 451 

GeL—Iiultweller Pumping Engine Co 
V Ukisli Wkter, eta. Go, 116 P 
707, 713. 16 CaLApp 198. 

88^ NT—Jadkaon v. Helmer, 77 N 
T8. 886. 78 AppDlv 184 

Distinctions between warranties and 
other grounds of liahillty generally 
set supra i 804 

8A US—Setts V. Brewer's Refrlg<- 
eratlng Madb. Co., NT. 18 SCL 46, 
141 U.S 610. 86 KBd 827. 

88. Ind.—Shordan v Killer, 87 Ind. 

88 . 

65 OJ p 708 note IS 

88. Minn.—Kelly v. Clow Reaper 
Mfk Co, 20 Minn. 88 

87. Me—Storer v Taber, 82 A. 256, 
83 Ma 887 

65 CJ p 708 note 16. 

88. Mi^—Rumely v Emmons, 48 
N.W 686, 85 Mi<dL 611. 

88. Iowa.—Aultman, etc, Co. v 
Shelton. 67 N.W. 867, 90 Iowa 2S8 

66 OJ. p 708 note 17 

sa Iowa.—Aultman, eta. Go v Shel¬ 
ton, supra. 

81. Iowa.-^nltman, eta, Co. v. 
Shelton, supra. 
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with w arr a nty, a subsequent written sale agreement 
not statirg an^' warranties will be considered as ad¬ 
ditional and not substitutional, where it is possible 
for the two to exist together,^^ and in such case 
the warranties m the earlier one are not excluded 
by the execution of the later A written instru¬ 
ment, given subsequently to the sale, whidi does not 
purport to be a warrant^' but recites the existence 
and terms of a warranty given at the sale does not 
merge m it the oral warranty,^^ even though the 
wnting is under seal 

Incomplete instruments If the writing is not a 
statement of the complete contract between the par- 
ues, warranties may arise from separate and inde¬ 
pendent assertions not included in the wnting,^^ 
as where the writing is merely a note for the pur¬ 
chase money,^^ a statement in the form of warranty 
attadied to the bill for the price of the goods, fur- 
niriied by the seller,^^ a receipt,^^ an order for 
goods,^ a statement in a catalog,^ or an incomplete 
bill of sale designed to set fordi only part of the 
terms of an agreement,^ such as the quahty of goods 
sold.« 

Incorporation by reference. If a completed con¬ 
tract as finally drawn up expressly refers to previ¬ 
ous undertakings or affirmations in the course of 
dealing and incorporates them by reference among 
the terms of the agreement, thqy are thereby made 


available as warranties m the sale,® and the pron- 
sions of an extraneous mstrument may be mcorpo- 
rated by reference as the guaranty m a sale, al¬ 
though neither of the parties to the sale is famihar 
with the terms of the mstrument thus incorporated.® 

Fraud and mistake It has been held that pnor 
representations, although not available as warran¬ 
ties, may shll constitute the basis for an action for 
fraud and deceit,^ or their omission from the writ¬ 
ing may be shown to have been by reason of fraud® 
or mistake,® but not unless they are rehed on,^® 
and there is other authority to the effect that, where 
a written contract contains warranties, representa¬ 
tions m the nature of warranties antecedent to the 
contract cannot be urged as fraud,ii which un- 
availabihty is limited, however, to sudi fraud as 
relates to the subject matter of the contract,^® and 
furthermore the same effect is not had as to repre¬ 
sentations which are not m the nature of war¬ 
ranties 1® 

0. Bisdaimar of Wasxanty 

In the ebtenee of statute, a seller may refuse to 
warrant the goods sold, and a disclaimer of warranty so 
expressed that Its existence and nature Is understood as 
a term of the bargain will be given effect, and such dis¬ 
claimer may be operative when used in any portion of 
the contraot. 

The seller of property may, by disclaimer of war¬ 
ranty, refuse to warrant the property sold^® unless 


M Ind.—Morris v TrlnUs^ 170 NB. 
101* 91 IndApp 657 

65 C J. p 709 note 20 

98. Ind.—Morris v Trlnkle. supra. 

Iowa.—^Blaess v Xlchols, eta. Go, SS 
XWr 829. 115 Iowa 878 

55 C J p 709 note 21. 

94i XT—Cooper ▼. Fiyney 78 KB. 
1076. 186 XT 884. 

Tenn.—Cameron v. Ottinger, 1 Head 
27. 

9B. Tenn.—Cameron t. Ottlnger, su¬ 
pra. 

98. XT.P-Cramert(m MlUs v Xath- 
an & Cohen Go. 246 K.TS 250, 881 
AppDiv 28. 

65 C J. p 707 note 96 

Ozdlaaiy bill of paxoels of goods sold 
rsoslpted by sailer 

Mass —Atwater v Clancy. 107 Mdse 
869. 

55 CJ p 708 note 1. 

87. Kan.—Gale Sulky Harrow MfOr 
Co V Stark. 26 P. 8. 46 Kan. 606. 28 
Am SR. 789 

55 CLJ. p 707 note 97 

9& Mich.—^Richey v Daemloks^ 49 
K.W. 516. 86 Mich. 647 

SOW GaL—Brock v. Kewmark Grain 
Go., 222 P 196, 64 CaLApp. 577. 

55 GU. p 707 note 99. 

1. Tex.r-Smifh Bros. Grain Go. v 


Windsor, CivJkpp, 242 SW 850, 
affirmed. ConLApp., 255 ST7 168 
65 C J p 708 note 2 
8« Mo —Bums T Zjimerick. 165 8 W 
1166. 178 MoJ^P 145 
8. HI—Ruff V Jarrett. 94 HL 475 
55 GLT p 708 note 4 
4i KT^Foot V Bentley. 44 XT 
166, 4 Am.R. 652 

5. Iowa.—Merkle-Hines Mach. Co ▼ 
Gaynor, 170 XW 881, 185 Iowa 
810 

55 CJ p 709 note 24 
6L XT—Raphael ▼ Hnlett Motor 
Gar Go. 188 KTS 209 
7. S.C—Southern Iron, eta. Co ▼ 
Bamberg, eta, R. Co, 149 SJB. 271, 
151 8 C 506 

65 C J p 709 note 26 

a Minn.—Anltman ▼. Falkam, 58 
KW 875. 51 Minn. 662. 

66 C J. p 700 note 27. 

a Kan.:—Huston ▼ Peterson, 48 P 
101, 2 KanJLpp 216 
la Qa.—Washington, eta, R. Go ▼ 
Southern Iron, eta, Co, 112 SB. 
905. 28 GaJLpp 684. 

11. Mich.—Ashalter ▼ Peterson, 214 
K.W 964 240 Mich. 64 
55 CJ* p 709 note 20 
la Mo—^Rock Island Impl. Go v 
Wally, App. 268 aW. 904. 
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la Mich.—J B Colt Co V Reads, 
190 XW 672. 221 Mich. 92 

14. CaL—Charles Ijomorl 6k Son v 
Globe Laboratories, 95 P2d 178. 85 
Cal App 2d 248—Buckley v Shell 
Chemical Co, 88 P8d 458. 82 Gal 
App 2d 209 

Ga.—^Bedgood v Jeffooat, 50 SB.2d 
260. 78 GaJLpp 104—mdk Co \ 
Lawson, 179 SJD 274, 50 GaApp 
511 

La.—Roby Motors Co ▼. Price, App, 
178 So 798 

Mb—Belt Seed Co v. Mltbhelhlll 
Seed Co. 158 SW2d 100. 286 Mo 
App 148 

Neb—Ooipns Jtttls guoted in Ken¬ 
nedy V Gomhusker Hybrid Co, 19 
XW2d 61, 54. 146 Xeb 220 

XT—Bayeg v Gloria Light Co.. 269 
XT a 492, 286 AppDiv 751— 
GlebUer v Russbks Fifth Ave.. 84 
XTS2d 818, reversed without 
opinion 02 KTS 2d 607, 276 App 
Dlv 761, appeal denied 94 KTS 2d 
109, 276 App Dlv 898 

Pa.—Eanshlnskl v Stauffer, Com. 
PL, 41 Labk.Jnr. 195 

55 C J. p 710 note 86 

Effect of disclaimer: 

In prior sale see supra 8 805 
On Implied warrantlea see infra I 
817 

Provision limiting warrantlea to 
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a disclaimer of warranty is contrary to statutory 
provisions,^® and in case a valid disclaimer ap¬ 
pears afiirmations and representations on the sale 
are not warranties Any disclaimer of warranty 
so expressed that its existence and nature is under¬ 
stood by the parties to the sale as constituting a 
term of the bargam will be gi\en elFect,!^ as, for 
instance, where the buyer is given to understand 
that he must take the property, if at all, on his own 
judgment,^® and a provision of nonwarranty may 
be operative when used in any portion of the con¬ 
tract,or m letterheads,®® or on containers in 
which the subject matter of the sale is sold .21 or on 
bills for the price of the goods,®® or m notes for 
the purchase pnce,®® or m catalogs ®^ The presence 
of a disclaimer danse does not relieve the seller 
from the obligation to furnish goods of the char¬ 
acter contracted for m performance of the con¬ 
tract*® or from habih^ for fraud.*® 


WTiile a disclaimer will be construed strictly 
against the seller,*" affirmations and assertions else¬ 
where in the contract are to be construed so as 
not to do violence to the disdaimer expressly made 
a term in the contract*® Thus such affirmations 
may be construed as being merely the eiqpression in 
good faith of the seller’s opmion as to the merit of 
the property sold, and not warranties®® On the 
other hand, a dearly expressed warranty will not 
be overcome by an alleged disclaimer expressed in 
words of doubtful import,®® or by a disdaimer 
whidi, although dearly expressed, is not dearly a 
part of the contract of sale.®* The mere statement 
that the buyer takes the properly "as is” is not con- 
dusive that there is no warranty,®* although, in con¬ 
nection with other language, that statement is use¬ 
ful to show a disdaimer;®® and, if assertions 
affirmations with respect to the property are made 
by him m such a way as reasonably to cause the 


those expressed In wrltltir see su¬ 
pra subdivision b of this section. 

15. KJ) —^Palaaluk v. Allls-Chal- 
mers Hfa. Oo. SSO NW 6S8. 67 
ND 199 

55 C J p 710 note 86. 

• 

16. Cal—BucUev ▼ Shell Chemical 
Co. 89 P8d 458, 88 CaLApp8d 809 

Ga.—Frick Co v lawson, 179 SJD. 

874, 60 GaJlpp 511 
SCO—^It Seed Co v ICltChelhiU 
Seed Co. 168 SWLSd 106, 888 Mo 
App 148 

66 CUT p 710 note 87. 

17. Neb—Oospus Finis qiuoted in 
Kennedy v ComhuCker Hybrid Co. 
19 HW8d 51, 54, 148 Neb. 880 

65 C Jr p 711 note 88 
PisoTalniT or Urnttstten of MsMlity 
In action to recover damages re- 
sultlna from Ineffectiveness or lack 
of potency of serum, as distinguished 
from a suit to rescind a contract to 
buy merchandise or to recover the 
price paid for defective compounds, 
provision of label on serum that, 
since seller has no control over diag¬ 
nosis, method of administration, or 
handling of this serum after It leaves 
his possession, he waives all respon- 
all^ty following Its use, should be 
construed as a disclaimer of. or at 
least a limitation on the seller’s 11a- 
.blllty for breach of^ alleged warranty 
of aerum.—Charles Xjomorl ft Son v 
Globe Laboratories, 96 P8d 178, 86 
GaLApp8d 848 

18L HI —Rockford Wholesale Gro¬ 
cery Co. V Stevenson, 65 HLApp 
609 

Neb—Cfozpus Fnzlg goofed In Ken¬ 
nedy V. Combuaker Hybrid CO, 19 
NW8d 51. 64, 146 Neb. 880 

idu ITrlntefl nommL 

Mo—Belt Seed Oa v. HltdhelhlU 


Seed Co, 168 SWSd 106, 888 Ma 
App 148 

26. CU—xnuiam A. l>avls Co v 
Bertrand Seed Co., 871 P. 188, 94 
CaLApp 281 

Wash.—4lotpns Fnads eltsd la Pura- 
tioh V Paoillo Marine Supply Co, 
51 P8d 1080. 1089i 184 Wash. 581 
21. Cal—Charles Lomori ft Son v 
Globe Lahormtorles, 95 P8d 178, 
85 CalApp 8d 848 

Neb—(knpus Fozis gooted In Ken¬ 
nedy V Oomhnsker Hybrid Co., 19 
NWSd 51, 64, 148 Neb 880 
55 CLJ p 711 note 41 
82, NT.—Coates V. Ebrvey, 10 N.T. 
St 876 

28. NCL-Swift V. Htheridge^ 189 & 
K. 458, 190 N.C 188 
24. NT.—Lewltna v Brown, 889 N. 

TS 861, 888 AppJ>lv. 146. 

55 GUT. p 711 note 44 

26L NT—StrooOk v. Joseph Licdi- 
tenthal, Inc., 889 NT.& 871. 884 
AppDlv 19. 

NJ>-^mlth V. Wm. 199 N.W 861. 
51 NJ>. 867 

20L Lay—Roby Motors Ca T. Prica 
App, 178 So 798. 

55 CJ p 711 note 46 

27. lA.—Straeenerv NnnnallyBroa 
Motor Co. 121 So 617, 128 So 911, 
11 LaJlpp 54L 

NT—Lumbraxo v. Woodruff; 248 N. 
TJ3. 886, 229 AppDlv 407, re¬ 
versed oa other grounds 175 NIL 
625. 858 N.T. 98 
66 OJ. p 711 note 47 M- 

28L Cal—WUUam A. Davis Co. v. 
Bertrand Seed Co., 871 P. 188, 94 
CaLApp 88L 
55CJ p711note47. 

Xnfesenee yednded hr pos i t i ve dla- 

Where the word '*waxTanty*' or its 
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• eqnivalent does not appear In a sales 
eontract, but there la some language 
appearing in It which, standing alone, 
might give rise to an Inference mere¬ 
ly that a warranty was intended, 
such Inference cannot be drawn In 
the face of positive and explicit lan¬ 
guage In other parts of the contract 
showing that no warranty was given 
or Intended.-Belt Seed Go ▼ Mit- 
(dieUim Seed Oo, 158 aW2d 106, 28« 
MoJipp 142. 

82, CaL—WUUam A. Davis Oo r 
Bertrand Seed Oo, 871 P. 128, 94 
CaLApp 28L 

55 GJr. p 711 note 48. 

80. Kan.—Oliver Farm ZSqulpment 
Sales Co v. Patch, 6 P2d 796; 184 
Kan. 814 

Wise of words ■Wl sgissmsnts see 
o ontfw gmS upon c au ss s begrad our 
oottleol” did not override exprese 
warranty that machine fnmiehed 
would render certain required serv- 
lee—^MhcAndrcws ft Forbes Oo v 
Mechanical Mfg; Oo, 11 NR2d 883, 
867 m. 288, certiorari denied Mechan¬ 
ical Mfg: Co. V. MacAndrews ft 
Forbes Co., 68 aCt 759, 808 U.S 
655, 62 L.M. U15 

SL Ohio—PhllllpB T. Sharpb 185 N 
BL 668, 44 OUo App. 8U. 
aroainunttty cOaoss on ocmtalaeg 
in which the subject matter of the 
sale la sold did not overcome express 
warranty 

Ohio—Phillips V. Sharp, supra. 

Wash.—^Ingraham v. Associated OU 
Co., 6 P2d 646, 166 Waeh. 805. 

aa Mlsa—WUllams v McClain, 176 
So 717,180 Mlsa 4 

56 GLJ. p 711 note 50. 

Teas of veliiOte 

Mlas^Wllllams v McClain, snpra. 

sa Qa.—Martin t Mbore^ 68 Ga. 
SSL 
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bt^r to receive them as an assurance of fact, they 
may be warranties in ^te of the use of sudi lan- 
Giving a buyer an option to return goods 
should they possess certain defects is not an ex¬ 
pression of nonwarranty as to those defects 
Linutation of a manufacturer’s warranty to the orig¬ 
inal users of goods is not a disclaimer of warranty 
as to a dealer m sudi goods 
QttdUfied disclaimer. In like manner, there may 
be a refusal to warrant certain particular items 
of the property which will prevent the warranties 
otherwise given from exten^ng to sudi designated 
parts;^^ or there may be a refusal to warrant in 
anything but certain designated particulars,*^ or to 
warrant it as to certain particulars,** or a dis¬ 
claimer may be in such terms as to lumt the sell¬ 
er’s liability,^* such as a disclaimer for a hmited 
time.^** Similarly, tiie seller may contract for a 
war r a nty if the buyer acts m a certain specified 
manner while excluding any warranty whatever if 
he acts in a different xnanner.^^ 

Absence of notice or knoidedge of disclaimer. 


The buyer’s actual ignorance of the disdaimer docs 
not avoid its effect if it is so expressed that he ought 
to be aware of it Although it is not necessary 
that the disclaimer of warranty be actually known 
to the buyer m order to be operative,^^ where it is 
expressed in such a manner as to charge him with 
knowledge,^* the seller’s use of apt language of 
nonwarranty does not necessarily operate as a 
disclaimer,^* and the location of the language or its 
lack of prominence may be such that it does not 
enter into or affect the contract of sale.^^ It has 
been hdd that a disclaimer printed in a catalog, on 
the seller’s mvoice sheets, or on cards inclosed in 
the contamers in whidi the subject matter of the 
sale is sold is inoperative unless brought to the at¬ 
tention of the purdiaser.^* 

Whefi made. An attempted disclaimer subsequent 
to consummation of the sales agreement does not 
invalidate the warranties agreed on,** but a dis¬ 
claimer made at the time of execution of the sale 
is made at such time as to be operative** Dis- 
dauner of warranty at a sale does not, however. 


90. lOsfl.-—*Will<airui v. ICedaiti, 176 
So 717, ISO Mias. 6 
5S OJ p 711 noto 53 
SSL Iowa.—Bether v Hksmes, 57 If 
W 481, SO Iowa 616 
SSL Ar]c.^MIUer Bubber Ca T Blow- 
ster-Stavena Sexv Station, 2S7 S 
W. 677, 171 Aik. 1170, 69 AJ^JEL 
1887. 

av. xy—J L Cbm Threahlna ICach. 
Co. V Dolwortli, 887 BW. 994^ 816 
Ky 697 

55 OJ. p 711 note 55. 

8& Ga.—^Dasher v Itatomatlonal 
Han eater Go of America, 155 SE 
211, 42 OeJlpp 130 
55 GLJ. p 711 note 67 
w a er ma tj to lepalr oPly 
A contract of sale of machinery 
which contained warranty to repair, 
bat atated that soch warranty waa 
the only warranty either ezpreaai tm- 
plleS, or atatntory, waa not void aa 
beiny against public polloy.^-^Tliarp 
V Allia-Chalmers Mfr Co., 81 P.2d 
708,48X31.448. 

Seller not seUeved of eatpnM war- 

In contract for sale of mules, pro¬ 
vision that aOUar did not guarantee 
the *aiealt]i. soundness, workinir 
qualltlaa, raeovary from ahlppinff, 
oOld. nor against impotency of” the 
mnles did not ralleva sailer of obllgsr 
tion under express warranty of the 
age of the mules.—Farmer v. Lee St 
Smith ICnla Go., 900 S.B. 467, 58 Oa. 
Appl 357. 

saw CMu-nAUen v Toung, 68 Ga 617 
40. Calr—Charlee Lomorl & Son v 
Gflobo Laboratories, 86 P 8d 178, 96 
OsLAppAd 148. 


Statamaaf of xeaaon for dlsnlatTwer 
Tinder a dieclaimer statlnp that **he- 
eauss of weather hasards which af¬ 
fect the productiveness and, or, qual¬ 
ity of growing crops, it la understood 
and agreod that tha . [seller] 
shall not bo held responsible for 
productlyenssa and, or, quality of 
the • • • [purehaser^a] orops,” 
the phrase 'hecauae of weather haa- 
ards eta,” haa been held not a con¬ 
dition limiting the disclaimer, but 
merely a statement of a reason why 
the seUer refused to warrant leaving 
the dlsolaimer operative regardless 
of good or bad woathor conditions.— 
Bu<flElsy V Shell Chemical Co., 89 P 
2d 469, 99 CaLApp 8d 209 
41. Ohio—Bailey v. Peterq, 99 Ohio 
GlrCt 829 

4S. XH.—Wallaoe v Bogerai 9 XJBL 
506 

65 Q.J. p 718 note 60. 

43i Xeh—Ctoipua JUxIs quoM In 
Kennedy v Oomhusker Hybrid Co., 
19 XW.9d 61, 55, 146 X4b 290 
N’T—Henry v BaUsbury, 49 XTS 
851, 14 AppDlv 586. 

4A GsL—Charles Lomorl 6b Son v. 
Globe LahoTatories, 85 P8d 178, 35 
GalApp3d 248. 

SJ3—Gray v. Gumoy Sssd 6b Xnra- 
ery Co, 258 XW 8, 68 SD. 97, 

55 G J. p 718 note 68 

4B. XT—Henry v Salisbury, 48 X 
TB 851, 14 AppBiv 526 
dSL SD—Gray v Gurney Seed 6b 
Xbrsery Co, 252 X.W. 9, 62 SJX 97 

66 OU. p 712 note 64. 

417. Pa^—BalUet v Golubloi^ Cmw. 
PL, 86 Berks Co 306. 

56 OJ. p 713 note 66. 
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Stipiilatlon on baek of Involoes 
held inoperative—Kodel Badlo Cor¬ 
poration V Shuler, 131 Sa 468, 171 
La. 469 

Df sgaalT wee attaehed to artteiai eftoot 
on Buhsoquent sales 
Even though the purcdinser of aa 
artlole which haa attached thereto a 
d l aOla fm e r of warranty la not bound 
thereby on the theory that it is too 
late to make a disclaimer after con- 
aummatlon of a sale, the purdhaaer 
would be bound to notice that 
subsequent pnrefaaaes would be likely 
to be made aubjoct to the same dls- 
olaimar—Charles Lomorl 6b Son v 
Globe Laboratories, 96 P8d 178, 86 
CalAppld 848. 

4B. SC—Stevenson t. B B. Kirk¬ 
land Seed Co, 180 SB. 197, 176 8 
C. 845—Black V. B. B. 

Seed Go, 155 SB. 868, 168 Sa 118 
Bgpxess waaanuuy not negatived 
Express warranty In seed catalogue 
printed along with description of 
seed purchased was not negatived by 
fine print statement in front of cata- 
logne under heeding **Pare6l Post*' 
where buyer did not observe or read 
suCh paragraph.—Gcay v Gurney 
Seed 6b Xtireery Co., 868 X.W 8^ 68 
SJ> 97. 

49 . GaL—Charles Lomori 6b Son v 
Globe Laboratories, 96 PSd 178, 
86CalApp8dS48. 

l4L—Kodel Badlo Corporation v. Shu¬ 
ler, 181 So. 468. 171 La. 469. 

56 GU. p 718 note 66 

50i 'Whsh.—Larson v. inland Seed 
Go, 856 P. 919, 149 Wash. 667. 

56 GLJ. p 718 note 67. 
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prevent recovery the bqyer on a subsequent con¬ 
tract of exchange or replacement of the property 
after tender thereof to, and acceptance by, the sell¬ 
er Bi 

§ 313. — Construction 

a. In general 

b Separable or divisible warranties 
a. In Oensial 

The rulM as to the Intarprotatton of axpreat war- 
rantlaa do not differ from thoao applicable to other eon- 
tracUp the object to be eought being the aeoertainment 
of the Intention of the partlea* ae manifested by the lan¬ 
guage they have employed. 

The rules as to the interpretation of express war¬ 
ranties do not differ from those applicable to other 
contracts,the object to be sought being the as¬ 
certainment of the intention of the parties^^ as 
manifested by the language th^ have employed,^^ 
if such mtenbon may be discovered from the lan¬ 
guage used SB The language used will be con¬ 
strued m the hght of all the facts and circumstances 


surrounding the parties at the time the contract was 
entered mto,^^ at least where the language used is 
amb.guous,S7 and the court, for this purpose, will 
endeavor to place itself m the position of the con¬ 
tracting parties However, as a general rule, 
where the contract is m writing and there is no 
ambiguity m the language employed, the court will 
not look outside the terms of the contract in order 
to ascertam the intention of the parties If possi¬ 
ble, the court will avoid adopting an interpretation 
of the language used wduch would render the war¬ 
ranty worthless from the beginning.*<^ Where the 
wor& used have a common or generally accepted 
ordinary meamng, generally they will be deemed to 
have been used m that sense*^ unless it is plam from 
the context or it is otherwise properly made to ap¬ 
pear that they were used in a different sense.^^ 
Usage or custom may give ordinary words, for the 
purposes of the warranty in which th^ are used, a 
meaning different from that whidh they would ordi¬ 
narily bear.^* The provisions of the warranty and 
the contract of sale diould be construed together 
in order to ascertain the true meazung of the war- 


si. Ga.—Tharpe v Grlffln, 87 SJEIi 
479, 144 Ga. 486 

sa. Ark.—Willard v Hoys, 186 aw 
Sd 808, 808 Ark. 280 
Fla.—IT S Rubber Products ▼ Clark, 
200 So 885, 148 Fla. 681. 

Ean.—Govenlus Bros. v. Reagor, 888 
(P 887, 180 Kan. 711 
M a a s—Rose-Derry Corporation v 
Proctor ft Schwarts, 198 MJL 80. 
888 Mass. 888 

Mo—Intaniatloiial Shoo Co. v Ijip- 
schltSi App, 78 SWSd 188—Idtae 
V Widensr, 88 SW8d 116, 288 Mo 
App 626 

Fa.—Bbbort V Philadelphia Electric 
C6. 198 A. 828, 880 Fa. 857 
86 aj. p 718 note 69. 

88. Arlb—Willard ▼ Mbye^ 188 SW. 

8d 808. 808 Ark. 880 
Fla.—U S Rubber Products v. GUak, 
200 So 886, 145 Fla. 681. 

66 C.J p 718 note 70 

84. Ark.—WlUard v. Mbye. 168 &W 
2d 802, 808 Ark. 880—Carle ▼. Av^ 
ery Power Machinery Co., 49 S.W 
2d 699. 186 AriL 799 
I>el —McLachlan v Wilmington Dry 
Goods Co, 88 A.8d 861, 8 Terry 878. 
Fla.—IT S. Rubber Products ▼. Clazk, 
200 So 886. 146 Fla. 681. 

Ga.—liOdbettsT v. Fkrrar ZiUmber CO, 
171 8JB. 874. 177 Ga. 779—Rome 
Brick Oo. ▼ Dixie Machinery Mfg 
Co., 65 SB.8d 158, 80 GaJkpp 7 
I slf—B fead, V Tri-State Motors, App, 
190 So 186. 

Md^—Msy Oil Burner Corporatlaii ▼ 
Munger, 168 A. 858, 169 Md. 606. 
Mass—Wlnsor School v Eastman 
Heat Control Oorpu, 86 K.EL8d 882, 
806 Mass. 480. 


Miss.—Mbgee Xaundry ft Gleeners v 
Harwell Appliance Co. 186 So 671. 
184 Mias. 486—OrglU Bros, ft Cb. ▼ 
Everett. 108 So. 88, 188 Miss. 8U 
56 CJr p 711 note 71. 


"Good ooBdftton" r egu iri aff xipairs 
Warranty that a second-hand ar¬ 
ticle Is in good condition but lequlrss 
repairs to restore utility means only 
that articls can ba mads usable by 
reas onab le repairs.-Voos v Zaw- 
rsnce, 26 So 2d 178, 200 Miss. 1. 


BssponstMUtlss of 


Dealer who made exprese warranty 
to buyer of machine against defects 
in manufacturs thereby assumed re- 
spcnsIbiUtieo of manufacturer for 
working condition of machine—Eb- 
bert V Philadelphia Electric Ca, 191 
A. 884, 188 Fa.Super. 861, affirmed 
198 A. 828, 880 Fa. 867 


PMvlalOB not exeuslsg teeadh 
Provlalon In sale contract, consti¬ 
tuting a aeparete paragraph excusing 
sellar from delays in performance 
unavoidable or beyond its control, 
did not excuse a breach of express 
warranty, since a breach of warranty 
is not a delay or beyond seller's con¬ 
trol —Chamberlain Oo ▼. AlUa- 
Chalmers Mfg Co., 170 PSd 86, 74 
Cal App 8d 941—Gbsmberlaln Co. v. 
AJlia-Ghalmere Mfg: Co, 186 P.8d 118, 
51 Ckl.App.ld 680. 


5Bb Colo—Shaw v. Water Supply, 
ete., Oo, 188 P. 480, 21 OoloJkpp. 
110 . 


56: Da.—A. Baldwin Sales Oo v 
MitcAsll. 141 So. 700, 174 La. 1098. 
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Ohio—Swlshsr V Miami Motors, 72 
NELld 681, 81 Ohio App. 97. 

56 aj p 718 note 71. 

Te m per a ture of milk ooffisr 
Guaranty that equipment installed 
in milk cooling plant would produce 
certain temperature and supply cer¬ 
tain brine temperature construed, un¬ 
der facts, to mean that equipment 
would produce temperature to pre¬ 
serve milk as against blalm that 
guaranty was to malntalu low tam- 
peraturs In brlnar^ Baldwin Salas 
Co. V. MiteheU, 141 Sa 700. 174 La. 
1098. 

waznttty ansi be eoastanad in 
oonnsotloa wtOi lagulxy to which 
warranty was a response.—Meyer v 
RKdi's mo, 11 SJLld IM, 61 GaJtpp 
896. 

57. Gar-^Rome Bride Oo. t Dixie 
Machinery Mfg: Go., 66 SFLld 168, 
80 GaJkpp 7 

SO* Cblo—Shaw v Water Supply, 
etc., Ca, 128 P 480, IS ColoJlpp 
110 

56, La^—Moreau v. McGehee; App, 
44 So Id 881. 

60l Mass.—Wlnsor Sehobl v. East¬ 
man Heat Control Gorpu, 18 MJBL2d 
882, 105 Maas. 426. 

6L Pa—Tats-Jonaa v. Union Ela^ 
trio Stad Oa, 116 A. 811, 281 Pa. 
448. 

68. Fa^—Tato-Joneo v. U&lon Eloo- 
tric Steal Co., supra. 

Oft UB—Dlatillera Distributing 
Corp V Sherwood Distilling Co, 
GLA.Md., 180 Eld 800. 
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ranty The warranty itself diotild be construed as 
a whole,^^ and where the same contract contains 
more than one warranty they should be construed 
together,and, m case of apparent conflict, if 
possible so that they may be reconaled.^^ 

Reasonable construchon. A warranty must be 
construed reasonably^^ and with reject to the 
known nature of the subject matter 

Implied terms. A warranty mcludes not only 
what is expressly stated but also what is necessarily 
to be imphed from the language used.^*^ 

Practical construction or construction by parties 
Under general rules as to the construction of con¬ 
tracts by the parties thereto, as discussed in Con¬ 
tracts § 523, where the parties have given a war¬ 
ranty a practical construction by their conduct, sudi 
construction may be considered by the court m con¬ 
struing the warranty and ascertaimng the intention 
of the parties.^l> Where the warranty is prepared by 
the seller, the question is not how the seller inter¬ 
prets its language, but is how an ordinary intelhgent 
purchaser would be justified in interpreting it^^ A 
subsequent wntten agreement which refers to a 


former written contract and purports to construe a 
warranty may be considered in detenmning the in¬ 
tent of the parties^* Where a warranty is made 
in general terms, and on the buyer’s demand for a 
specific warranty a wntten statement of the defects 
to which the warranty apphes is sent to the buyer, 
such statement will be regarded as having been sent 
and received as explaining, or to take the place of, 
any previous warranty.^* Where, before the con¬ 
tract IS entered into, the seller’s agent places an m- 
terpretation on the warranty contained in the wnt¬ 
ten contract, the seller is bound thereby where the 
buyer executed the contract relying thereon. 

Construction agaxnst party using terms. The m- 
tention of the parties as gathered from the instru¬ 
ments IS not to be dqiarted from m favor of either 
party, if capable of ascertainment,^^ and the rule 
that a contiact diould be construed most strongly 
against the party by whom, or in whose interest, it 
was pr^red wfll be apphed only m cases where the 
language is ambiguous or uncertam,^^ but where 
there is doubt as to the construction of the warranty 
It IS to be resolved against the party pr^nng the 
form of words.^* 


64. FLa.—•XL 8. Bobber Prodneta v, 
Glaric, 200 So. 086, 148 Fla. 081. 
Maasd—Boso-BeiTar OoriKiratloii ▼ 
Proctor 4b BdtwntM. 198 BSL 60, 
288 Haaa 882. 

Tex.—Brmndtjcn 4b Bluae v. Tarter, 
ClvApm 286 SW2d 680 
68. BL—Bender v. XVUllam Cooper 
4b Xephew% 66 XSLSd 94, 828 IIL 
App 96 

55 C J p T18 note 74 
Waxraatv of good condition and 
adxeameat to zepaic 
Warranty that automobile wm and 
would remain In good operating con¬ 
dition for apedfled period waa not 
modified by anbacQuent portion of 
warranty under which aeller agreed 
to make any repairs or replacements 
whidi might be necessary to its good 
operating condition at reduced cost, 
the latter referring only to such neo- 
esaary minor repairs or replacements 
as might be required to keep It in the 
good operating condition warranted. 
—Swisher V Miami Motors, 72 NE 
2d 682, 81 Ohio APP 97 

BB. Ga^—UdDew ▼ Eblllngsworth, 
91 SJBL 246, 19 GaJlpp 166. 

68 GLT. p 718 note 76. 

67. Ga.—McDew v. Hollingsworth, 

86 C.J p 718 note 76 

68. Hd.—Bing V Gaver, 8 A.2d 868, 
176 Md. 76. 

Keb.— Mills V. Maxwell Motor Sales 
Gorporatloii, 181 MW. 162,106 Bebi 
462, 68 A.XiJEt. 186. 

66 OJ p 718 note 77. 


*jjbr ooBdItlen* as used In warran¬ 
ty that unit would air condition buy¬ 
er’s office would be understood to 
mean that office would be rendered 
reasonably comfortable to the ex-j 
tent usually experienced In air condi¬ 
tioned hotels, offices and other buUd- 
Inga—Magee Iiaundiy 4b Gleaners v 
Harwell Appliance Oo, 186 So 571, 
184 Mlsa 485 

Xbymaiaifee caps la good oondUloa 
Certificate on box containing dyna¬ 
mite caps and fuse sold that contents 
had been Inspected and were In good 
condition when packed was not war¬ 
ranty of absolute safety—Hercules 
Powder Oo v. Calcota 188 So 588, 
161 Mlsa 860 

BOBlnJnzIoas to akin; eye Injury 
Statements on label of cleaning 
agent *W111 not Injure the hands," 
"It wUl not Injure the akin, fabric. 
tUa marble or wood," and "For gen¬ 
eral household cleaning," did not con¬ 
stitute warranty against nonlnjury 
to the eye fkom use of cleaning agent 
or that It was suitable for use in 
the eye or that it would not hurt the 
eye if put therein or that artiole 
would not splash in oneTs eye if used 
in such manner as to cause it to 
splash.—Sawyer v. Fine Oil Sales 
Go., qaA-Isu, 166 F.2d 866. 

BeasonabU tenpesatuxe 
Sales contract guaranteMng ma¬ 
chinery would produce temperatures 
spedfled, but failing so to specUy, 
required that machinery produce rea¬ 
sonable temperatures necessary for 
proper operation.—aSTu-Way Ice 
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Cream Mach. Oo v. iPlg*n Whistle, 
66 aw 2d 676, 16 TennJbpp 681 
Vaccination of hogs 
A representation that hogs had 
been vaccinated was held not to be 
the equivalent of a representation 
that they were immune ffom cholera 
for this would be to hold that vac¬ 
cination Is an infallible preventative 
of hog cholera.—W. H. Hay 4b Oo v 
Pierce, 8 TennApp 488 
69. Wash.—^Turlock IVult Juice Co 
V Pacific, et&. Bottling Co, 127 P 
842, 71 Wash. 128 

7a IIL—^Hell V. Bergschnelder, 265 
HI App 118. 

71. ISL—Glbbens 4b Gordon v. Crane 
Co, 181 So 78, 16 LaApp 885 

72. NT—Stone v Molby Boiler Oo 
185 NTS 651, 195 Appl>lv 68 

Tfc Cei—Petrotta v Oerson, 277 P 
167, 98 CalApp 507. 

74. Wla—^Becker v. Beaver Mfg Oo, 
149 N.W 209, 158 Wla. 471. 

78. Ind.—Interna.tlonal Harvester Co 
V. Hanelsen, 118 NAL 820, 66 Ind. 
App 865 

7a IIS—Huber Mfg Co. ▼. Craw¬ 
ford, D GiPa., 176 F 219 

77. md.—Nave v. PoweU, 96 NB. 
896. 62 IndApp 496 

7a Iowa.—Henriott v. S 79 m. 

W 110, 225 Iowa 20 
IiOr—Glbbens 4b Gordon v Crane Oo, 
181 So 78,16 LaApp 886 
Pa.—Bbbert v. Philadelphia Blectric 
Co, 198 A. 828, 880 Pa. 267. 
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Statutory rales of construction Effect should be 
given statutes governing the construction of war¬ 
ranties^® Thus, under a statute so pro\iding, a 
warranty should be so construed as to require and 
encourage the utmost good faith in all the contract¬ 
ing parties 

Technical sense of ordinary terms The fact that 
terms used in a warranty are not in themselves 
technical terms will not prevent them from being 
construed as used in a technical sense this is par¬ 
ticularly true when a literal meaning vrould be un¬ 
reasonable 

Written or typewritten and printed portions 
Where wntten or typewntten and pnnted portions 
of a warranty are reasonably susceptible of recon¬ 
ciliation, they will be so construed.®® 

b. Separable or Dlvlsibls Waziaotiee 

Where separate and dietinot articles are to be fur¬ 
nished under separate provisions of the contract, a war. 
ranty as to some of the articles does not apply to those 
furnished under other provisions of the contract, but, 
where the goods sold oonslst of a number of separate 
parte designed to form and operate as a complete wholes 
a guaranty of them must be construed as a guaranty of 
the whole. 

Where separate and distinct artides are to be 
furmshed under s^arate provisions of the contract, 
a warranty as to some of the artides does not ap¬ 
ply to those to be fumidied under other provisions 
of the contract;®^ and where a number of distinct 
artides of like land are sold under a single war¬ 
rant, and some of such artides comply with the 


warr a nty, it has been held not broken as to them, 
although It may be broken as to other artides which 
do not cempb’ with it®® So, where a sale is of 
several artides designed for use together, where 
a part which does fuIEll a warranty is not useless 
without the part that fails to do so, the wrarranty 
may be regarded as separate and divisible ®® On the 
other hand, where the goods sold consist of a num¬ 
ber of separate parts designed to form and operate 
as a complete whole, a guaranty of them must be 
construed as a guaranty of the whole ,®^ and, where 
a sale is of a machine and its furnishings wrhich 
are usdess without the machine, the buyer is not 
bound to retain the furnishings on a breach of the 
wrarran^ as to the madune, although they are 
separately enumerated.®® A warranty of a ma- 
dune or apparatus covers the whole and every es¬ 
sential part thereof,®® so that a failure of part of a 
madune to work smoothly and wdl is a breach of 
a general wa rra nt that the madune as a whole 
wrould so wmrk,®® but a wmrrant}* of a madune does 
not necessarily extend to or mdude attachments by 
means of which such machine is operated.®^ 

§ 314. Implied Warranties 

Implied werrentlee ere creeted by operetton of the 
law and they do not arlee from any agreement In fact of 
the partiee, but they win not be created contrary to the 
manifeet intention of the partiee. The principle of Im¬ 
plied warrantlee le an eseceptlon to the rule of caveat 
emptor. 

Imphed wrarranties are created by operation of the 
law®® under the focts and circumstances of each 


Waah.—'Foaa v Golden Rule Bakery, 
51 P 8d 406, 184 Waah. 265 
55 CU. p 714 note 87 
7S. G a d - R ome Brick Co ▼ Dixie 
Ifadhlnery Mfsr Oo. 65 SBLSd 168, 
80 GaJtpp 7. 

80. Gcl—R ome Brick Co v Dixie 
Machinery Hfa Co, aupra. 

81. Wash.—Tnrlodc Frolt-Juloe Co 

V Pacillo, eta, BottUniT Oo, 127 P 
848, 71 Waah. 188. I 

88; Wash.—Turlock IVult-Jnlce Co | 

▼ PaeLfla eta. Bottling Co, aupra. 
88, Waah.—PoBS v. Golden Rule Ber 

kary. 51 P2d 405. 184 Waah. 865 
65 C J p 714 note 90 j 

84i Wla—Korthweatem Btangaa Go 

▼ GuUd, 171 NW. 668, 169 Wla. 
98 

65 CJ. p 714 note 91. 

Sepexate ooa t raote of sale 
Contract of aoller of al]>4UatrlbntF 
ins ayetem wma hold separate from 
oontraot of seller of refrigeration 
plant for purpose of cooling air, not¬ 
withstanding oontraet a were designed 
to produce single instrumentality, 
with respect to lieblllty for breech of 
waxrantiea.—W. I* Bldaher db Co 


T Cornwell, 4S &W8d 428, 888 1C6. 

998 

88i. Mo—Advance Rumley Tlireaher 
Co V Briggs Hardware Co„ 206 
SW. 587, 202 MoApp. 608 

55 OJ. p 714 note 92 

88. Wash.—I. Case Threshing 
Mach. Co V Scott, 165 P. 485, 96 
Wash. 666 

65 O.J p 714 note 98 

87. Wla—Bowraer v Sayldudky, 148 
NW 188, 154 Wla 76. 

65 OJ. p 714 note 94 

88. Waeh^Womaeh ▼. J Z. Case 
Threshing Mach. Co., 114 P. 509, 62 
Wash. 661 

65 cur. p 714 note 95. 

88. Iowa.—Robinson Beikey, 88 

NW 978, 111 Iowa 550. 

65 GLJ. P 714 not# 95 

sa Tex.—Giles v. San Antonio 
Foundry Oo., dvJtpp* 48 B.W. 
1080 

81« Or —Troy laundry Oa v. Henry, 
81 P 484, 28 Or 888 

55 GU p 714 note 98. 

98. Ga.—Commercial Credit Oa v. 
Dewla, 200 SB. 568, 59 GaJtpp 144 
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HI —Beckett ▼ F. W Woolworfh Co. 
84 NBLSd 427, 876 HI 470—Mac- 
Andrewe ft Forbes Co v. Meehanl- 
oal Mfg Ca, 11 NJEL2d 882, 867 
HL 888, oertloreri denied Heehant- 
cal Mfg Oo V. MSoAndrewe ft 
Forbea Go, 68 S.Ct 759, SOS US 
655, 88 D.Ed. 1116. 

Ind.—Carml ohael v. lovengood, 44 N 
EL2d 177, 112 Ind.App. 144 

M6—Belt Seed Co v. Mltcdielliill Seed 
Co, 158 &W2d 106, 886 MoApp 
148 

NJ>—Bakko v. Nelaon, 276 N.W 914, 
68 NJX 66. 

Or—Oocpna JUzIe deed la X A. 
CempbeU Ca t. Ooriey, 13 P 2d 810, 
614, 140 Or 468. 

Pbj— doarpus Anle dted ia HObart 
Mfg CO V. Rodxlowici^ 189 A. 580i, 
682, 126 PaSnper 240 

SwC.—Uanld Carbonie Oa v. OocUn. 
159 SBL 461, 161 &CL 40 

Wla-^ewa v. Marg, 16 NW2d 795, 
246 Wla 246, fOUowed in 0*ReU1y 
V Marg. 16 N.W2d 798, 216 Wla 
250 and Hemmy v Marg, 16 NW 
2d 798. 248 Wla 251. 

65 CU p 715 note 6. 
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case from the nature of the transaction^* They 
do not arise from any agreement m fact of the par¬ 
ties*^ and arise, to that extent, independently of,** 
and on pnnaples foreign to,** the actual contract, 
but the pnnaples on whidi the obligation of war¬ 
ranty is imposed are strictly analogous to the ong- 
inal contract,*^ and , once an implied warranty comes 
into existence by reason of the arcumstances of 
the sale, the law conceives of sudi a warranty as 
bemg a term of the contract** based on the pre¬ 
sumed intention of the parties,** the presumption 
being, as a general rule, one of law rather than one 
of fact^ Accordingly, warranties are to be inq>lied 
accordmg to the presumed mtention of the par¬ 
ties;* they win not be imphed m conflict with the 
express terms of the sales agreement,* or contrary 
to the mamfest purpose of the parties where the 
facts dearly native any intention to warrant,* 


and any words or conduct suffident to show that the 
sale was made with the understandmg that the pur- 
diaser should take the goods as they are will pre¬ 
vent a warranty from bemg imphed.* An implied 
warranty is never m wnting • 

The rule of law creatmg an implied warranty 
goes no further than to create it;? it makes a war¬ 
ranty under certam conditions when^none is con- 
tamed m the stipulations of die parties,* and such 
warrant is to be treated m adjusting the nghts of 
the parties as though it were an express one.* The 
prmaple of imphed warranties is an exception to 
the rule of caveat emptor,^* and, although implied 
warranties existed at common law,^ ordinarily they 
were limited to transactions where the artide was 
sold by a dealer or the buyer purdiased m rdiance 
on the seller^s judgment^* The provisions of the 
Umform Sales Act with respect to imphed warran- 


tmflf stetBto 

XMer express provlsloiis of some 
statutes wsneatr Is implied In every 
sale, unless eiesrly exdluded by the 
oonvention of the parties.—Roby Mo¬ 
tors Co. T. Heniaou. 189 So 686, 19 
LisJLpp. 659 

Oxstultons efforts to repair 
Where sppUanoe was sold by dealer 
without express warranty, and aub- 
ssauent to sals dealer undertook to 
oorreot defects In appliance and ex¬ 
pended money in Installation of new 
motor unit, dealer did not; by his 
axetnltouB efforts to correct defects. 
Incur enforceable obligation to war¬ 
rant appliance—Watts v. Adair, 58 
So Sd 649, 211 Miss. 777. 

08. Ind.—CSarmichael v. Istvengood, 
44 XS.2d 177, 113 IndLApp 144. 

55 G.J. p 715 note 6. 

Wansnty of perfonmwoe by buyer 
Contract for sale of caalnsbead 
gas to a reflnlnir company, producer 
to receive at hla option casinghead 
gasoline or refining company's seU- 
Iny price of stipulated quantity of 
gasoline was held to oeny Implied 
warranty that reflnlns company 
would proceed with skill of aver¬ 
age person in such business, with 
equipment It had, to recover most 
profitable quality of gasoline obtain¬ 
able.)—tumble 011 4b Refining Oo v 
Reelamatlon Cow Tex.Clv.App., 58 
S.W2d 1088, error dismieeed. 

8fti m.— Beckett v F. W Woolworth 
Go., 84 WRtd 487. 876 HL 470. 
HID—Bekko v. vrelacm, 876 N.W. 914, 
68KJ> 66. 

Or—Oocpaa talB etted fit X A. 
CunpbeU On. v Corlegr, IS PAd 619, 
614, 146 Or. 468 

SL01<—Uquld Gerbonie Cck t. Godlln, 
159 8RL 461, 161 S.a 40L 
55 GLJ. p m note 7. 

96. P a. C o r p as talg eftfeeA la 


Bobart Mfg Co v Rodslewloa, 180 
A. 586, 888. 125 FaSuper 240. 

66 CJ. p 716 note 8 

96. Keh—Flsrmouth Cordage Oo v 
Phelp^, 175 27W 608, 104 Neb 64 

55 CX p 715 note 9. 

97. Neb—Plymouth Cordage Oa v 
Pheipa supra 

56 CX p 716 note 10 

9a GU—American Seedless Raisin 
Co V. Joshua Bendy Iron Works, 
971 P. 129, 94 OtLApp. 289. 

55 OJ. p 715 note 11. 

9a Wash.—Hoyt v Hainsworth Mo¬ 
tor Co, 198 P 918, 119 Wash. 440 
1. WasiL—Hoyt v. Hainsworth Mo¬ 
tor Oo, supra 
TmpMgaeiaii of ISW 

Implied warranties are based whol¬ 
ly on implications of law as distin¬ 
guished from Inferences or impUci^ 
tiona of feet.—Belt Seed Co. v 
Mltchelhlll Seed Co., 158 8 W 2d 106, 
286 MoJkpp. 148 

a Tex^—OoKpus ffnlg quoted la 
Great Atlantic 4b Padfle Tea Go v 
Walker, GlvJbpp., 104 aWSd 687, 
682. 

55 GX. p 715 note 14. 

a Q a O orpqg gteig ofted ia 

Worthington Pump 4b Machinery 
Corporation v. Brlarcllff, 19 8R2d 
574, 580. 67 GaJbpp. 71. 

55 GLJ p 715 note 17 

Disclaimer of warranty aae Infira I 
817. 

a US—Alex J. Mandl, me. V. San 
Roman, CJLHl., 170 FXd 889. 

56 CJr p 715 note Id 

a Tandell v. Anderson, 174 R 

W. 461. 168 Hy 708. 

Pa—MeCrory Stores Oorporatioa v 
Komlna, 17 PaDlat 4b Co 867. 

Tex . Oos p ns juris quoted la Greet 
Atlantlo 4b Padfle Tsa Co. v Walk¬ 
er, CivJkpp., 104 &W8d 627, 688. 
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fftatemsats la aegottetloBg leading to 

sale 

Where in negotiations leading up 
to sale by defendants, who were Im¬ 
porters, to plalntlft of foreign liquor 
to be shipped directly to plaintiff 
from foreign country, defendants* 
agent informed pleintUTs general 
manager that defendants would not 
be responsible for any shipments 
that came In, and plalntUTs general 
manager made no objection to sueh 
stipulation and required no warran¬ 
ty, stipulation was required to be 
reed Into oontract of sale to deter¬ 
mine whether there was a breach of 
Implied warranty by defendants to 
deliver merchantable goodSd—Alex J 
Miattdl, me. V. San Roman, GJLIll., 
170 F2d 889 

R Iowa.—Hoopes v. F H. Simpson 
Fruit Go.. 161 NW. 699, 180 Iowa 
688 

7. Ky—Glover Mach. Works v. 

Gooke-JelUeo Coal Oo., 191 RW 
516,178 Ky. 675 

R Ey—Glover MSdL Works v. 

Cooke-Jellloo Goal Go., supra. 

8u Hy.—Glover MSch. Works v 

Cooke-Jellloo Goal Co., supra. 

56 CLJ. p 716 note 81. 

IQl Wash.—Lisrson v Fszmerff 
Wsrehonae Co., 897 P. 768, 161 
Wsah. 640 
66 GLJ p 715 note 4. 

UUdar the mis of caveat emptor 
At common law, generally, seller of 
artide does not knplledly warrant 
it, unless guilty of fraud Inducing 
sale.—Regnla v. Gerbar, Ohio Com. 
PU 70 N.B.2d 661. 

XI. UJ3.—Standard Brands v. 
Consolidated Badger Oe-opi, IXCL 
Wls, 89 FSuppw 5. 

IR NTw—Rector, Wardens and Tea- 
trymen of Church of St. Matthew 
and St. Timothy in City of New 
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ties have been beld to be dedaratory of die com¬ 
mon law.^* 

Representations and affirmations with respect to 
the subject matter^^^ or mere expressions of opin¬ 
ion,^ not constitute implied warranties. How- 
ever, the implication of warranty may result from 
the buyer’s justifiable reliance on the supposed 
supcnor knowledge or judgment of the seller with 
reference to the property,^^ and where such reliance 
may be taken to exist, it mdicates that a w ar r an ty is 
to be implied,^? although the buyer’s rehance need 
not necessarily be a total reliance.is Facts negativ¬ 
ing reliance on the seller’s supposed knowledge are 
inconsistent with the existence of imphed warran¬ 
ty,and there is no inq>hcation of warranty with 
respect to matters as to which no human skill or 
foresight can afiFord knowledge.^0 Where the sell¬ 
er demes any knowledge with reference to the goods 
sold, sudh conduct predudes the unification of any 
warranty dependent for its existence on the buyer’s 
reliance on the sdler’s judgmental There is not, 
as a rule, any inched warranty of value.^^ 

Warranties implied by statute are to be construed 
in connection with the express stipulations of the 
agreement's Where the statute speafies the exist¬ 
ing warr a nties there are no imphed warranties ex- 
c^ those speafied by statQte,S4 and, unless nega¬ 


tived, the parties will be presumed to have con¬ 
tract^ with reference to the statutory provisions 
prevaihng as to implied warranbes.SK 

Secondliaiul goods. The Umform Sales Act does 
not exdude imphed warranties from secondhand 
goods.** 

Illegal contract. Where a sales contract is illegal 
as to both parties, an implied warranty c anno t be 
c o nnect e d therewith.** 

§ 315. -Bityer’s Knowledge or Opportim^ 

ity for Knowledge 

a. Known defects of property generally 

b. Inspection and opportunity to mspect 

c. Ap^cation of caveat emptor in gen¬ 

eral, caveat venditor 

d. Defects in title 

a. Known Defects of P r ope r ty Genecalty 

Thm Is no warranty Impllsd agalnat dsfSets of which 
tho buyor has ftill knowlsdgsu * 

There is no warranty implied against defects of 
whidi the buyer has full knowledge** equal to that 
of the seller,** or of which he has knowledge snffi- 
dent to put him on notice;** but if the seller mis¬ 
represents the character and effect of the defect 
with the existence of whidi the buyer is acquainted. 


York V Tltlo Guarantaa A TVuat 
Go, S86 KTa S97, S46 apsOXv 
261, aiHrmed 4 HJBLSd 740, S72 N 

Y 668 

18. Md.—<aiUdrs Dlnlnr H)all Co. v 
Swinfflor, 197 A. 106, 178 Kd. 480 
14L Uleh.—Murphy v. ailBord, 200 N 
W SOS, 2S8 Mldh. 287. 

65 CJ p 716 note S. 

Bopresontatlon or afflrmatlon as sx* 

press warrsnty ses supra i SOa 
IB. Or—J A. Camphsll Go v Cor¬ 
ley, IS P2d 610, 140 Or. 462 
Bbcpreaalon of oj^nlon as express 
warranty aee anpra i SIO. 
le. MY.—Hos T jSanboni, 21 N.Y 
662, 78 AhlD 168 

R.L—Pord V Waldorf Systsm, 188 A. 
688, 67 ILL 18L 

Utah.—Carver v Oenn, 214 P.2d 118 
Reliance on aelleKa knowledge In 
warranty of dtnesa aee Infka f S25 

17. M.Y—B)oe V Sanborn, SI MY. 
652, 78 AmJD. 16S 

18. D Qd —Hlmmelstaln v. Bndner, I> 
CL, OS F Snpp. 946 

19. ITS—McIntyre v Kansas City 
Coca Cola Bottling Co., DCHb, 86 
F Snpp 708. appeal dismissed. CLA., 
Kansas dty Coca Cola Bottling Co 

V McIntyre. 184 F2d 67L 

Ga.—McGee v Bennett, SS S.ZL2d 677, 
72 GaApp 271. 

66 OJ. p 716 note 29. 


99. Tex.—Oorpns Juris quotsd In 
Great Atlantic A Padflo Tea Co v 
Walker, dvJLjRP, 104 ELWAd 627, 
022 . 

66 OJ. p 710 note 20 



Seller, even though he knew trudk 
was purchased for the purpose of 
operation and could not be operated 
without permit from federal wartlms 
anthoritlss and gasoline^ did not Im¬ 
pliedly warrant that buyer could ob¬ 
tain snob penult sad ga soline radon 
ooupons.—Griffin v WUUama, 202 8 
W8d 744, 205 Ey. 18. 

91, C61o—Young V. Flattner ImpL 
Go. 91 P 1100, 41 Colo. 66. 

65 OJ p 780 note 58 

98. Ihd.—Bnvls V. Murphy, 14 Zhd. 
168 

65 CLJ p 716 note 42 

Warranty of value In sele of corpo¬ 
rate stock aae Ooiperatlons I 406 

98. MbnL—Rowe v. Bmenon-Brant- 
ftigtiMw ImpL Co., 201 P. 816, 61 
Mont. 72. 

96. Ala^KIrkland v. Great Atlando 
A Padflc Tea Oa, 171 8a 726, 222 
Ala. 404. 

66 CLJ P 718 note 46. 

19B. IlLr-gterling-Mldland Coal Go v 
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Great Lakes CosL eta. Go, 165 N 
B. 792, 2S4 HL 28L 

88, ILS^--<Staiidaxd Brands Ina ▼ 
ConsoUdatsd Badgsr Co-opl, DC 
Wls., 80 F.8nppu 6 

87. MY—Bolivar v. MOnnaL 248 M 
YS. 722, 222 AppJXv. 88. 

88. Ga—Taylor v. Lovett A Tharps 
Hardware Go. 20 SBL2d 610, 67 Ga 
App. 414—Smith v dementa 189 
S B. S27, 58 OoAPP 618. 

MlnzL—Midland Loan Finance Oa v. 
Madsen, 14 M.W.2d 476, 217 Minn. 
267 

Tenn.—lie Snsur v. sranklin Lime¬ 
stone 06, 14 TeniLAppL 67 
66 OJ. p 716 note 60. 

Sale fos soBBd podse 
The role that a sale for a sound 
pries Tslass an Implied waaranty that 
the machine Is fret from defecta 
known snd unknown, ineenf defects 
known or unknown to the eOUer end 
not those known to the pnrefaeser.— 
Columbia Welihlng Mach. Oa v. 
Bhem. 162 8JB. 427, 104 SC 870. 

88u Wls Cor pu s JUS cited Im 
HlnlKKAy ▼ Sehremel, 270 MW. 
687. 680, 228 Wls 2L 
56 OJ. p 717 note 6L 

aa Tenn.—Le Snenr v P^bklin 
Limestone Co., 14 TennAppL 67. 
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the implied warranty may extend to and cover the 
defects with reference to which the bu>er is thus 
misled.^^ No warranty is imphed against defects 
disclosed to the buyer by the seller.^^ 

b. Inq^ection and Opportanity to Inspeet 

with reftrenoe to those characterlstice or defeete of 
property which are obvious or discoverable by ordinary 
examination. It Is the ameral rule that no Implied vrar- 
ranty exists where the parties deal at arm's length and 
there has been an Inspection or an opportunity for In¬ 
spection prior to the sale An Inspection or opportunity 
for Inspection does not necessarily preclude an Implied 
warranty against defects which are unable to be revealed 
by a reasonable Inspection 

With reference to those diaractenstics or defects 
of property which are obvious or discoverable by 
ordinary examination, it is the general rule, af- 


Ermed urder provisions of the Uniform Sales Act, 
that no impli^ warranty exists where tibie parties 
deal at arm’s length and there has been an examina¬ 
tion, inspection, or test of the property prior to 
the sale,^^ at least m the absence of any fraud by the 
seller^^ or justifiaUe reliance on the seller fiy the 
buyer.®* 

In much the same manner as actual inspection or 
test, the opportunity to inject, or the availabihty 
of the goods for inspectimi or test prior to the sale, 
prevents the imphcation of warranties with respect 
thereto, even though no inspection or test is ac¬ 
tually made,®® at least where the seller resorts to no 
artifice to prevent a &ir examination,®^ and the 
rule apphes where the buyer assumes the obligation 
to inspect or test the goods at or before the time of 


81. sc. —Wood V AdhCi S4 8.G.L. 
64 

38. Ga.—Beeves Tractor, etc.. Co v 
Barrow, 118 SLEL 4S6, 80 GaJ^p 
• 420 

nisolosiires snffldent to pat buyer oa 
notice 

Tenn—£.6 Sueur r Franklin lime¬ 
stone Co, 14 TenauApp 67 

83; tr.S —Gillette v. XeUlny Nut Co, 
CJLVa., 185F2d 294 
Ailb—McDonald v Dorftnan, 82 S.W 
2d 448, l82Ark.llS5 
XU—Grass V Stelnbera, 78 N.EL2d 
881, 381 niJkpp 878 
Md.—Kina % Gaver, 8 A.2d 868. 176 
Md. 76 

GUo^OTCeill V Cohen, S2 Ohio NF, 
KS, 6. affirmed 198 NEL 888, 60 
Ohio APP 830 

Fa.—^McKeage Machinery Co ▼ Os¬ 
borne 4b Sexton Machinery Co 18 S 
A. 543. 124 Pa-Super 367—<A. Sley- 
man Go v Shihadeh. CoiilFI, 59 
Monty Ob 12S 

Utah — OoTpus Juris ofttad la Landes 
ft Co V Fallows. 19 P 2d 889. 892, 
81 Utah 432 

55 GLJ p 717 note 66, p 718 note 58. 
p 720 notes 68, 69. p 721 note 91, p 
762 note 67 

Quality or Siaess for pnzpoM 
111—Mayer \ Bar Steels Co., 91 N 
EL2d 455. 840 HI App 414—Bans- 
badi V Allied Mach, ft Welding 
Go, 78 NEL2d 844. 884 HI App 70 
OkL—Hyde Const. Co. v. Ste\enson, 
72 P.2d 854, 181 Okl 8 
55 GU P 717 note 66 if}, [i], p 718 
note 58 M. p 754 note 78 
settvecy of Ideatlosl goods 
Where goods are sold on inspeo- 
tlon. there is no standard but iden¬ 
tity, and no warranty impUed other 
than that identical gooda add shall 
he dellTered.—Tatndes ft Co v. Fal¬ 
lows. 19 P.2d 889. 81 Utah 48X 
Bramhiatloa by thU per e o m I 

Where nothing In oontract for sale 
of aplnaidi or oorrespondenoe ladicat-! 


ed any intention of buyer to designate 
United States marketing service es 
buyer's agent to examine spinach, 
and neither buyer nor seller knew 
what testa were made by federal in¬ 
spector. examination of spinach by 
inspector was not an examination by 
I buyer so as to reader applicable pro- 

I vision of UUlform Sales Act that if 
buyer has examined ftie goods; there 
Is no implied warranty with respect 
to defects which such examination 
should have revealed.—Smith v. 
Great Atlantic ft Paedflo Tea Go.. CJL 
Axk.. 170 F 2d 474. 

Secondhand goods 

Ohio—Begula v. Gerber, CoulFL, 70 
N.SL3d 662 

Tex.—Aeronautical Corp of Ameri¬ 
ca V Gossett. ClvJbpp, 117 &W. 
2d 898 

34. US —Gillette v Melliug NUt Co. 

OA-Va. 185 F2d 294. 

56 C.J p 718 note 57. 

38. HI—Grass V Steinberg. 78 NEL 
2d 881. 881 nLApp 878. 

Tbar of anaanfsoture of motor v^ 
taiois 

An examination by a prospective 
buyer of a motor vehicle to ascertain 
its oondltloB does not exclude his 
right to rely on the aeUer'e false 
representation as to the year of its 
manufacture—•WUliams v. McClain. 
176 So 717,180 Miss. 6. 

88. US—GUlettev.SbUlngNatCo., 
OA-Va.. 186 F.2d 294 
Ark.—McDonald v. Dorfknan, 82 SW 
2d 448,188 Ark. 1186 
Mo—Moore T. MUler, App, 100 
2d SSL 

Fa.—McCrory Stores Corporation v 
Komins, 17 PsuDlst ft Co 287 
Tex.-Aeronautical Corporation of 
America v. Gossett, CIvJkpp, 117 
aW8d 898. 

65 cur p 718 note 60, p 720 notes 68, 
60. 
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Generally, on the present and ex¬ 
ecuted sale of a definite, ascertained 
and, existing chattel which is open 
to inspection of buyer, and of whiOh 
seller la neither the manufacturer 
nor grower, no warranty as to quali¬ 
ty, fitness, or condition Is implied.— 
I^ter V Grleeediebk Western Brew^ 
ery Ge., 198 P2d 676, 200 Old 202, 
4 A.l4.B.8d 458. 

FbH cmnpIsmeaO of parts 
Where officer of corporate buyer 
flailed to Inspect used nwtdiine to de¬ 
termine whether fuU complement of 
gears was in a box near the machine, 
all parties having the machinery in 
their presence at the time of sale, 
an Implied stUer's warranty of fit¬ 
ness of the machine to perform work 
for whldb aU gears would be neces¬ 
sary did not arise even though buy¬ 
er made known that all gears would 
be needed.—Banebach v Allied Mach, 
ft Welding Co., 78 NJB.2d 844, 884 Ill. 
Appw 76 

ffeoonAbend goods 

Ohio—Begula ▼. Gerber, Com.Fl, 
70 N.El2d 868 

87. Ill—reUuxlde Power Traasmls- 
MUm Oo V Crane Co, 70 KJBL 819, 
208 HI. 218 
56 C J. p 719 note dX 
Xf selUr pEsviats eflrsimlnatlon ho 
wazraats against the defects dlsoov^ 
erahle on such inspection which are 
not in fact discovered^—Bhynas v. 
Kebk. 101 NW. 486, 179 Iowa 422 
CoBdnot calculated to quiet buyer’s 
vlgHsBoe 

If the buyer, havlxKg an opportu¬ 
nity for inspection. Is induced to re¬ 
gain therefrom by conduct of the 
seller calculated to quiet his vigi¬ 
lance, the usual effect of an opportu¬ 
nity for inspection does not result, 
even though the character of the 
goods is obvious snd apparent on 
mere inspection.—Huntlngrton v. 
liOwa 3 IsuAnn. 877. 
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delivery and accept or reject on the basis of the 
examination The mere fact that an examination 
would be attended with some mconvemence^^ or 
would consume considerable time^® does not avoid 
the operation of the rule; m order to be thus ef¬ 
fective an inspection must be wholly impracticable 
The fact that goods sold are packed m closed con¬ 
tainers at the time of the sale may n^;ative the 
existence of such an opportunity for inspection as 
will prevent implication of warranty,but it does 
not conclusively do so^^ An opportumty by the 
buyer to inspect the property does not necessanl>, 
or under all circumstances, preclude a justifiable 
rehance by him on the skill and judgment of the 
seller so as to foreclose the existence of an imphed 
warrant of fitness,^^ as where the bujrer, with 
knowledge of the seller, is unfamiliar with the type 
of property which is the subject of the sale,^^ but 
the buyer’s inability to understand the diaracter of 
the property from an inspection thereof is mimate- 
nal where the sdler is not aware that the buyer 
IS unable to do so and practices no fraud on him.^^ 

^"^e general rule, affirmed under the Umform 
Sales Act, is that an mspection, or opportunity for 
inspection, of the goods does not necessarily pre¬ 
clude an imphed warranty against defects uhidi are 
unable to be revealed by a reasonable inspection,^^ 
but, in the absence of fraud, where the goods are 


sold after inspection or opportumty for inspection, 
on the sole judgment of the buyer without any 
reliance on the seller, it has been held that there is 
no imphed warranty* against latent defects.^^ 

Inspection of production process. An inspecbon 
may operate to exclude implication of warranty 
where the thing mspected is not the actual property 
Itself, but the process of producing sudi property, 
when the character of the property is dependent on 
matters discoverable by such an examination the 
c^^rtunity to inspect must, however, m order to 
prevent imphcation of war r an ty, be an opportunity 
to inspect the goods actually oonstitabng the subject 
matter of the sale,^^ and it is not suffiaent for this 
purpose that the buyer has had an opportunity to 
inspect the process by which such goods are to be 
producedL^^ 

Inspection after consummation of sale. An in¬ 
action after the sale has become complete does 
not prevent the existence of an implied warranty.^^ 

e. Apphcation of Caveat Emptor in Genexal; 

Caveat Venditor 

Th« doetrine of cavoat emptor It a rule of the eom- 
mon law under which the buyer takee the rlek and can¬ 
not complain of a defect or condition open to hit In- 
epeotlon. The rule of the dvll law It oaveat venditor 
which contemplatee. In the abtenoe of a tpeolal aeree- 
ment, that the teller warrantt, and that a tound price 
Implies a warranty of the soundnett of the article Ktelf. 


88. m—Moyer v Bar Stedla Ow. 91 
NJXLta 468. 840 BLApp. 414. 

85 aj p 718 note 59 
Betopptl to deny laapeotlon 

If the buyer by hie conduct eetope 
hlmtelf to deny that he haa made an 
examination which he was under a 
duty to make, euch a drcumatanoe 
effectually predudea tiie claim of Im¬ 
plied warranty.-^. F Donahoo Go 
▼. Reliance Bqulpment Oou, 78 So 
800. 201 Ala. 422-^8 OJ. p 721 note 
90 

Where the goods are add subject 
to test, there Is no Implied warranty 
of fitness for any partleular pm> 
pose. 

Ark.—Arkansas Power 4b Idght Go 
T. Studt. 80 &W2d 860. 187 Ark. 
487. 

Wash.—Hurley-Mason Go ▼. Steb- 
blns. 140 P 881. 79 Wash. 896. liJEL 
A.1918B 1181, Ann.Gas.l916A 948. 

88. Ga L Oospns Finds died la 
OPadfio Gommerdal Co. v. Greer. 
19 P8d 648. 648, 129 OtLApp. 751 
OkL—Hyde Const. Go y Sterenson. 
72 P 2d 884. 181 OkL 8. 

86 G J. p 720 note 62 

4Ql Ala.—Dlshmsn v GrllDa^ 77 So 
961. 16 AlaJbpp SSL 
66 G.J P 720 note 64. 


4lL Gal Ooipns Fksis dted la 
Pacific Commercial Cow v. Greer. 
19 P.2d 548. 646. 169 CaLAppu 78L 
66 CLJ. p 780 note 66. 

48. Or—American Soda Fountain 
Go. Y Medford Grocery Co.. 262 P 
929. 128 Or 88 
66 aj. p 720 note 67. 

48. Cel—Byrne y. Jansen, 60 GU. 
624 

55 G. J. p 720 note 67. 

44. Arlx^-Slngleton Y. Dunn. 224 P 
2d 648. 71 ArlB. 160. 

48. Aria—Blndeton y. Dunn, supra. 

48. Or—Horn y. SUgln Wardiouae 
Go.. 190 P. 16L 96 Or 402 

47. OkL—C. I. T Corp y Bhogren. 

66 P.Sd 966, 176 OkL 288 
Washw-Blbke y Gialg; 216 P.Sd 189. 
86 WadLSd 870 

66 GLT. p 720 note 74. p 721 notes 76. 
76. 

Bale sobjeol to buyart sdeeUoa 
Where oontract for aele of prop¬ 
erty provided that It was subject to 
the buyer's sdeotlon and Inspection 
at time of ddlvery. partleB Intended 
that the buyers would make a rea¬ 
sonable Inspection of the property 
for patent defects before accepting 
delivery but they did not intend to 
negative aU warzantiee thereby cre¬ 
ating a **caveat emptor'* sale of 
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goods—Schlottman y. Pressey, DC. 
Goto. 96 F Supp 979. 

Arttds sdd OY«r oonatar 
Where ertide sold over the coun¬ 
ter is open to inspection, but any 
praoUcable Inspection would not dls- 
doae unsound condition, buyer may 
rely on implied warranty of fitness— 
Payne v R. H. White Co. 49 K.Xi.2d 
426, 814 MSsa 68—Harries v. Conrad 
4b Go, 46 NEL2d 12, 818 Mass. €79. 

4B. 31aaa—Farrell v Manhattan 
3Iaiket Go. 84 KJSL 48L 198 Mau. 
271, 126 AxaSR. 486. 18 LJUL, 
HR. 884. 15 AnnCaa 1076. 

56 CU p 720 note 78, p 721 note 77 
I Buy er wllb skpect knowledge of 
pr operly 

I US—Dorsey v. Watkins, CCMa. 
161 F. 840 

1 40. Ark—O. lib Gregory Vinegar Co 
v National VYult Canning Go., 268 
aw 698, 167 Ark. 485 

Ba Aik.—O la. Gregory Vinegar Co. 
Y. Katlonal Fruit Cmniug Oob, su¬ 
pra. 

BXm Ark.—O. lib Gregory Vinegar Go 
Y Katlonel Fruit Canning COb. su¬ 
pra. 

Sa 2Ceb—Seetiis v De Vaughn, 188 
N W 285. lOS Neb 628. 

56 <XJ. p 721 note 83. 
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The doctrine of caveat emptor is a rule of the i 
common adhered to both by courts of law 

and of equit>%^'^ and, although the doctrme has been I 
said not to apply in at least one jurisdiction's^ the j 
doctrine is frequently apphed where there is a sale | 
of personal property,S6 unless the seller gives an 
express warranty or the law implies a warranty 
under the circumstances S7 Under the rule, the 
buyer takes the risk as to the article or goods bought 
being of the quahty or soundness he desires, and 
therefore cannot complam of a defect or condition 
open to his mapection,ss but he is entitled to receive 
what he buys and is not compelled to accept some¬ 
thing different from that speafied m the contract 
of sale.90 The rule applies, in the absence of fraud 
or w a r ran ty , to all contracts of sale of personal 
proper^ where the buyer and seller deal at arm’s 
length, and the buyer has equal and available means 
and opp ort unity for information or inspection as to 
the property purdiased,*® it ordmanly applies 


where an artide is sold for any and all purposes for 
which It IS adapted, and not for a particular pur¬ 
pose, and is open to inspection by the buyer,^^ and 
it is particularly applicable where the httyer ex¬ 
pressly takes the property at his own nsk or with 
all faults or defects There is a tendency to nar¬ 
row the operation of this rule, and exceptions there¬ 
to have been made,^^ although there has been con¬ 
siderable conflict among the authorities as to such 
exceptions.*^ 

This rule of caveat emptor does not apply where 
the buyer and seller do not deal at aim’s length, or 
stand on an equal footing,** and the buyer has had 
no opportunity to inspect the property** or fle de¬ 
fect is not open and obvious *7 

Caoiot venditor. The rule of the civil law is 
caveat venditor,** which contemplates, in the ab¬ 
sence of a special agreement, that the sdler war¬ 
rants,** and that a sound price imphes a warranty 


Sa ITS—F W TVoolworth Co, v 
WUaoD, CCA-Tte, T4 FSd 4S9 
98 A.IJ.B. 681. 

MSsa—SuTTlas ▼ Conrad d; Go, 46 
K.R2d 12. SIS Maas. 670. 

65 GLJ. p 150 note 77. 

04b NC—Pridgen ▼. liong; 98 S.E. 

451, 177 Xa 189. 
65CJ.pl50note78. 

08b 8Cl—Stevenson BL B Kirk¬ 

land Seed Go., 180 SJO. 197. 176 a 
GL 84a 

65 GJT. p 102 noU 96 [aj. 

0a US—OleSaroy ▼. Long; iCLAuGa. 
ITO FSd 345, applptar Mlaaiaaippl 
laa>—Meintrre v. Kanaas City Coca 
cola Bottling Co.. DGMo.. 85 F 
Supp. 708, appeal diamiased, CLA. 
Kansan City Coca Cola Bottling Co I 
▼ Memtyre, 184 FSd 671. 

GaL—•Ronth v Quinn, 127 PSd 1, 80 
Cal 2d 488. 149 A.UB. 2ia 
55 C.J p 747 note 1. 

Fnndameatal xnla 
Caveat emptor la tha fondamental 
role governing soles of personal 
property—^Bames-Smitli ICereaaUle 
Co. V Tate, 187 aW. 619.15S MoJlpp 
236 

SaeenSed sale 

The rule of caveat emptor la ap- 
plioahle to executed aaJea.—axolloy v 
Brown, 70 A.2d 336. 864 Pa. 88—Mbl- 
log V. Brown. Pa.OonLPL. 41 LiUsJfOg 
Reg: 197 

BV. UJEL—MdClroy ▼. Liong. GJLGa.. 
170 F.2d 246, applying Hlaalsaippi 
law. 

Ba UAr-lCcSaioy V. Long, supra. 
ISb—dCtyar t. Bar Stasia C^ 91 NJH. 

Id 465, 240 HLApp. 414. 

Ifo^-Stata ex reL Jonaa Stors Ga v 
fpisln, 179 aw.id 19. 362 lio. 630 
55 CU. p 160 note 71. p 717 noU 56 
CQ. P 718 note 59 [d]. 


90. Mo —Bames-Smith Mercantile 

Go V Thta 187 aw 619. 156 Mo 
App 286. 

XC.—McConnell JoneSt 44 8JL2d 

876. 228 M.a 218 

60 DC—Lester v. Snperlor Motor 
Car. 117 FSd 730. 78 App DC. 171 
HI.—Grass v Steinberg; 73 MJBLld 
331. 831 DLApp. 37a 
Maaa—Kurriae Conrad a Co., 46 

XR2d IS. 813 Mass 6Ta 
X.Y—Blumberg v Romar, 5 MTS 
2d 852. 168 Mlae. 169. 

58 C.J p 180 note 80; p 718 note 60 

W 

61. Kan^Wooda v. MidiOlaa; 140 P 
862, 92 BAn. 258 
65 a J p 151 note 81. 

16a Mo—Z j. j. Smith Conatr Co v 
MuUlna. 201 aW. 602. 198 MoApp 
501. 

ea Iha—OU-WeU supply Oo. V. 
Wataon, 80 MbR 157. 168 Bud. 608. 
16 L.RJLM’a. 868. 

WaPh.—Weir ▼ School Dlat. Mo. 801. 
SUddtat County. 98 P.2d 808, 200 
Wash. 172, 122 AJLuR. 1057. 
AooQcdlng to the Mes IranA of 
anthortty tha rule of caveat emptor 
doea not uanally operate to pretlnde 
the ImpUcation of a warranty of 
some charsMter, especially where 
there was no op port un ity for an ef¬ 
ficient inspection, or where the buyer 
relied on akUl and judgment of sell¬ 
er. 

Arts;—Singleton r. Donn, 224 P2d 
648, 71 Arts. ISa 

Oal—Drumar Mining Co, ▼. Morris i 
Ravine Mining Co., 93 PAd 424. 33 
CalJkppiSd 49a I 

e4b Znap-OU-WOll supply Ool t 
W ataon, 80 MR 157, 168 Bod. 60a 
15 Ii.RJL.Ma. 86a 
55 OX p 151 note Sa 
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'6a Mo—Frandk-Phlllp6oa t. Hhn- 
na. ete., Etandle Co, App.. 800 aW 
718 

56 CLJ. p 151 note 85 
Frand as affecting the application of 
caveat emptor see sopra I 44. 

UUfaimniarMy wUli prepmt y 
In action by lumber company 
against machlnary company for 
breach of oontraot for sale of diesel 
engine, machinery company oonld not 
Invoke the rule of caveat emptor, 
where mabbinery company was tor 
miliar with dlosbl onglnes. while lum¬ 
ber company was enUrbly unfamiliar 
with them.—Jumonvllle Pipe 4b Mar 
chlnery Co. ▼. TTaalam Lumbar Co.. 
Tez.CivApp, 189 RW.2d 886, 

66. Mjr—^omllnami r. Armour, 66 
A. 883, 74 MXLaw 374, reversed on 
other grounds 70 A. 314, 75 MJT. 
Law 748, 19 LRJUMS., 919. 

55 GJT p 151 note 87. 

07. OkLr-^Standard Sewing Mhbh. Oo 
Y. Mew State Shirt; etc., Oo, 
141 P 1111, 43 OkL 564. 

55 CU p 151 note 88. 

68. U S.^-Ziaoilede Steel Co t. Silas 
M ason Co.. D,C.La, 67 FSupp. 761 
55 or p 153 note 84, p 747 note 1 
Cb]. 

69ii US—Lablede Steel Ox v. Silas 
Maaon Go. supra. 

AjfcllUhesis of oavaat amptor 
Ba Lonlstana, the sellerts Implied 
warranty agpalnat hidden defbots Is 
based on a philosophy which Is iho 
antithesis of the eommon-law doc¬ 
trine of caveat emptor which has 
never prevailed In that 6tate/—Wo¬ 
m ack V. Lafayette F urnitu re Oo^ XsL 
App« 50 Sold 848. 
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of the soundness of the article itself.^^ The rule | 
obtains m at least one common-law junsdiction,*^ | 
but ordinarily it does not do so,^^ although it has * 
been said that the cases have been tendmg toward ! 
this doctnne.^^ The distinction has been made that | 
if the sale is executory die rule of caveat venditor, I 
and not of caveat emptor, govems.^^ 

d. Defects in Title 

An Implied warranty of title does not arise where the 
buyer has knowledge of defeota In title before or at the 
time of the sale. 

An implied warranty of title does not anse where 
the buyer has knowledge of defects m title before 
or at the tune of the sale*^^ but knowledge acquired 
after the sale does not predude an implied war¬ 
ranty of title.^^ Before a buyer may be diaxged 
with n^ligence in failing to discover a defect in 
title, he must have had actual notice of the defect, 
or notice of a fact suffiaent to put hun on inquiry,^? 
and constructive notice derived from the record in 
a derk*s office has been hdd not to be such notice 
as to diarge the buyer with negligence m not dis¬ 
covering the defect^^ 

§ 316. -Effect of Existence of Express 

Warranties in Contract 

a. In general 

b. Inconsistent warranties 

c. Warranties with respect to similar or 

to distinct matters 


a. In General 

As a general rule, the presence of an express war¬ 
ranty does not necessarily prevent the existence of all 
Implied warranties In the sale. 

The broad rule has been expressed that, where 
there is an express warranty in the sale or written 
contract of sale, no other warranty can be implied,?^ 
or, m other words, that the warranty is liimted to 
that expressed^o or ordinarily so limited but the 
rule IS not on every occasion to be earned as far 
as the expressions used would mdicate, and in most 
junsdictions it has been limited so that, as a gen¬ 
eral rule, the presence of an express warranty does 
not necessanly prevent the existence of all implied 
warranties in the sale.^^ Mudi depends on the 
nature and extent of the warranty, where one is 
expressed, whether an imphed warranty will exist m 
connection with the express warranty,since, as 
discussed mfra subdivisions b and c of this section, 
the existence of an imphed warranty is generally 
determmed with reference to the question whether 
the warranties are inconsistent or pertam to the 
same subject matter. 

The exclusion of imidied warranties is grounded 
on the doctrme that the parties, by expressmg war¬ 
ranties, have evinced an intention that there shall be 
no others m the sale,^^ and if the situation of the 
parties, and the circumstances surrounding the sale, 
show the express warranty to be designed as m- 
duding the full warranty to be made in the sale. 


VOi VTT.—aarsoofl v. Stone, 6 NY 
7S 

8 C.—Southern Iron, etc.. Co v Bam- 
berx. eto, R. Co^ 149 SA 171, 
161 S C 606 

71. SC—Southern Iron, eto., KSo v 
Bamberx, eta, B. Co, aupra. 

66 C. J p 162 note 96 [a] 

78. Mb —OBamee-Smlth MercentUe 
Co. V Tate, 187 &W 619, 166 Mo 
App 286 I 

19m Tex.—Wints v. Morrlaon, 17 Tex. 

272, 67AmJ> 668. 

66 CLJ p 152 note 97 

74, NT—Ekiward v Hbey, 28 Wend. 

260, 85 Amjy 672. 

11 CJ p 46 note 7 [aj. 

78. N J.—Drelsbech ▼ gcikeTcamp, 
8S A. 176, 82 N JXaw 726 
N.T—Dreeeer v. Ainsworth, 9 Barb 
619 

Or—Welln v. Tonng; 180 P2d 686, 
181 Or. 186. 

Xeeale to siBiir 
Where property was resold to a 
prior seller, there was no Implied 
warranty of title In the sale pro- 
teetinx him axalnst defeote In title 
prior to his own orlxlual holdlnx, 
since as to them he will be tekan to 


have knowledxa—Sibley v Beard, 5 
Qa. 660. 

Xaowledxe of sonrae of selln^i tL> 
He la not such knowledxe as prevents 
the implication of a warranty of ti¬ 
tle. 

Kan.—Paulsen v. HMl, 18 P 826, 89 
Kan. 866. 

Mlnn.-^vle v Cbnlth, 7 Minn. 414 

7eL Kjr—Tjenham v. mta 209 8.W. 
2d 472, 206 Ky 861. 

77. Ga.—Perrin v. Beardon, 168 S 
B. 800, 44 OaJkpp 828. | 

19m Ga.—PeiTin v. Reardon, supra. I 

70. Ill—Staxh Music Prlntlnx, etc, 
Co ▼. Wltmarl^ 189 HLApp 292 
Ind.—Interstate Motor nreixht Sys¬ 
tem V. Gaaoline Skiulpment Co., 24 
NBL2d 418, 107 IndJtpp 494. 

66 CLJ. p 722 notes 94, 96, p 728 note 
87. 

aou S.C.—Rainey v. Simon, 188 8A 
41, 189 &a 887. 

Merif eg 

Where there la a written eontract 
of warranty as to srttcla sold, im¬ 
plied warrantiea ere merxed therein. 
—Warren Co v. Bxodus, 64 NB.2d 
776, 114 IndJlpp 651—Interstate Mo- 
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tor SVeixht Ssmtem v. Gasoline 

Egulpment Oa, 24 NA2d 418, 167 

IndJLpp. 494 

81. Tex.—EL F SSmberx Co v I>nn!- 
lap Hardware Co., GIvApp., 284 SL 
W. 700. 

65 CJ. p 722 note 98. 

88. Ky.—J B. Colt Co v. Asher, 80 
SW8d 268, 289 Ky 226—Day Pul¬ 
veriser Go V Rutledxa 28 S.WAd 
949, 288 Ky 817. 

Mo.—Davies v. Motor Radio Oo., 
App. 286 &W2d 409 

ND—Bakke v NOlson, 876 NW. 914, 
68 NJO. 66. 

SLC—Blade v. B. R Klricland Seed 
Co. 165 aSL 268, 168 aa 112. 

Va.—Greenland l>evelopment Oorp v. 
Allied Heatlnx Pxoduete CO, 36 8 
EL2d 801, 184 Va. 688, 164 A-L.R. 
1812. 

66 CLJ p 722 notes 99, 2, p 728 note 
42. 

88. Ga^-^ Bl GOlt CO v. Brldxes. 
122 SJSL 889. 162 Oa. 164 

65 CLJ p 728 note 8. 

84. Va.—Ford Motor Go \ 

126 SB. 209, 140 Va. 888 

66 CUT. p 728 note sa 


Switaer. 
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no further warranty will be implied contrary to the 
intention of the parties that the warranty should be 
so lunited but if there appears no intention of the 
parties that the warranty expressed is the only war¬ 
ranty, the express warranty does not, as a matter 
of law, exclude all implied warranties.^^ 

Requisites and sufficiency of express warranty 
The exclusion of an implied by an express warrant 
IS not dependent on the expression of the warranty 
having been m writing,and is not grounded on 
the rules of evidence Mere words of descnption, 
not oonstitutuig warranties, do not exdude the im- 
phcation of warranty,^* nor do representations of 
the seller not amounting to warranties,*® nor does 
a contract with reference to the property sold, not 
m the nature of a warran^,*^ even though desig¬ 
nated as a "warranty** by the contract** 

An express warranty not made known to the biQrcr 
does not exdude an im^died wrarranty.** 

Waiver of express warranty, Wliere the buyer 


waives an express wrarranty, the seller acquiesdng, 
he may avail himsdf of the warranty imphed 1^ 
law*^ 

b. Bioonsisteiit Waxrantiss 

The gMienil rule le that an expreaa warranty exoludea 
the Implication of any warranty Inoonelatent therewith, 
but It does not exclude Implied warrantlea which are 
not Inoonalctent with it. 

The general rule, affirmed by the Umform Sales 
Act and other statutes, is that an express wrarranty 
does not exdude implied warranties which are not 
inconsistent with the express warra n ly.** Con¬ 
versely, an express wrarranty exdudes the imphca- 
tion of any w*arranty inconsistent therewith.** 

Conditional express warranty An express war¬ 
ranty coexistent with the sale, but the enforce¬ 
ment of wduch IS conditioned on the buyer’s conduct, 
exdudes imphcation of any absolute wrarranty the 
existence of which is inconsistent with the existence 
of the eiqiress wmrranty,*^ but an express warranty 


85k us—Tucker v. Travlop Engl- 
neering & 3Cfg. Oo, CCA.Okl, 4S 
FSd 78S 

55 OJ p 723 note 4 

Sfloet of diaclaimer aee infra f 817 
88L Ho—lilttle T Wldener, 88 8 W 
2d lie. 285 HoApp 525. 

55 a J. p 728 note 5 
av. S.O—Mull V Toaoihberry, 100 8 
S. 153 112 &a 422 
8& SG.—MuU ▼. Toudxberry, aupra. 
88. MO—^Phllbrick v Blendall, 88 A. 
540, 111 Me 198 

M T —Carleton v Lorntnird, 25 N Y & 
570. 38 XTS HOT, 72 Hun 254. 
affirmed 43 XEL 423. 149 XT 187 
90ii ObI—A merican Seedlesa Raisin 
Oo V Joshua Hendy Iron Works. 
271 P. 129, 94 CalJkpp 289 
55 OJ p 728 note 26 
81. Tex^l>etrolt Automatlo Scale 
Oo V. O B. R. Smith Milling Oo, 
OivAppu. 217 S.W 198 
65 OJ. P 725 note 25 
SapplsaBSBtal agreement after eals 
Ind.—Warren Co v Eheodus. 54 X.R 
2d 775, 114 IndApp 551 
88. Oa.—Elgin Jewelry Oo v Sates. 

50 SJSL 939, 122 Ga. 807. 

55 cur. P 727 note 27 
88. &C—Reliance Tarnish Co v 
Mullins Lumber Co, 48 8.S.2d 553, 
218 &a 84 

WsnesBty in Sne pri nt 
Boyer would not he bound by war¬ 
ranty <dause In fine print so located 
m» easily to escape attention where 
seller did not call it to buyer*a atten- 
tton^-Relianee Tamibh Cow ▼. Mnl- 
Una Lomber Col. supra. 

84. Mbm^r-Hansmann ▼ Pollard. 

129 XW. 848. 118 MUm. 429. 

55 GLJ. p 727 note 28. 


85. US—Ford Motor Oo v Cullum. 
G CA-Tex.. 95 F 2d 1. certiorari de¬ 
nied 59 sot. 89, 805 US. 527, 83 
L..Sd. 401 

Hawaii.—Moses Stationery Oou v 
Shindo. 82 Hawaii 590 

Idaho—Investors* MOrtg Sec. Co v. 
Stransa A Oo, 298 P 578. 50 Idaho 
552 

m.—Hover v Colonial-Premier Oo, 
45 XR2d 201, 815 IllApp 453 

Iowa.—Rowe Mfg. Co v Curtis- 
Straub Co, 273 XW 895, 228 Iowa 
858 

Hy—Ring v Ohio TaL Termlnlx Oo, 
214 S WSd 998, 309 Ky 35 

Mass.—Weiner v B A. Schulte, mo., 
175 XJBL 114. 275 Mass. 879. 

Mloih.—Luts V Hill-Diesel Bngine 
Co, 287 XW 545. 256 Mich. 98 

Mo —Davies v Motor Radio Co, App, 
2S6 8W2d409 

XD—Bakfce v. Xdaon, 275 XW 914, 
58 XD 65. 

Fa.—James v Singer. 53 FaJMst 4b 
Ca 538. 40 LusXAgReg 53. 52 
York LegRee. 101 —TJ & Qypanm 
Oo V Blrdsboro Steel Foundry 4b 
Mfuffilne Co. 45 FaDlat 4b Oo 259 
—Eovadh v Balut, Com.PL, 40 Lus. 
Leg Reg 211 

Tenn.—Weber Iron 4b Steel Co v 
WMght. 14 TennJbpp. 451—Oilpln 
V. J R Colt Col. 7 TennApp 580 

Va.—Greenland Development Corp v. 
Allied Heating ProducU Oo, 85 8. 
R2d 801. 184 Ta. 588, 154 AJ^R 
1812 

Wis —Talley RefHgeratlon Co v 
Lange Oo., 8 X.W2d 294, 242 Wla. 
465. 

55 OJ p 728 notes 7, 8, p 727 notes 
SO, SL 

Appii o atlon to warranty of title 
Statutory provision that an ex- 
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, press warranty or condition does not 
negative a warranty or condition Im- 
pUed under Sales Act unless incon¬ 
sistent therewith has no application 
where question is one of warranty 
of tltle.r—W S Maxwell Oo v South¬ 
ern Oregon Gas Corp. 74 P2d 594. 
158 Or 158, 114 AJLR 597, adhered 
to 75 P2d 9, 158 Or. 158, 114 AJUR 
597. 

96L ns O orpins Josin citsd in 
Ford Motor Co v. CuUnm, COLA. 
Tex.. 95 F2d 1. 2 

GsL—B1 Zarape TovtUln Factory v 
Plant Food Corp, 208 P2d 18, 90 
Cal App 2d 885 

Ga.—Worthington Pump 4b Machin¬ 
ery Corp V Brlarcllfl. Ino, 19 S R 
2d 674. 57 GaApp 7L 
Idaho—Investors* Mortg Sea Oo v 
Strauss 4b Oo.. 298 P 678, 50 Idaho 
552. 

Hy —Tandlver v R R Wilson 4b Co, 
51 SW2d 899. 244 Ky 50L 
Mich.—Luts V Hill-Diesel Engine 
Co, 237 XW. 645, 266 Midh. 98 
Ohio—Phillips V Sharp, 185 XE 
552, 44 Ohio App 31L 
Tex.—Aeronantlcal Corp. of America 
V. Gossett, dv App. 117 S W2d 893 
Ta.—Greenland Development Corp 
V Allied Heating Products Oo, 36 
S R3d 801, 184 Ta. 588. 154 A.LJt. 
1812 

WTa.—HlU V. Montgomery Ward 4b 
Co, 4 SR2d 798, 121 W.Ta. 664 
55 OJ p 723 note 5. 

EtcTusIoiii of daalsrti implied war¬ 
ranty by maanfisetassr’s warranty 
DO.—Orriaon v. Ferxanta MnnApp., 
72 A.2d 77L 

97. Mo—International Harvester 

Co V. Burch, App. 218 8.W 498. 

55 C J p 725 note 26. 
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the very existence of which is contingent on future 
events and which will arise, if at all, only subsequert 
to the sale, does not exclude any implication of war¬ 
ranty prior to the time stipulated for the coming 
mto existence of the express warranty.^s 

a Waxxaatiai with Bespect to or to 

Distinct Mattera 

V/hera thare la an axpraaa warranty as to a partlou- 
lar mattar or mattara no warranty can ba Impllad with 
rafaranoa to tha aama, or to a oloaaly ralatad, mattar or 
mattara, but an axpraaa warranty In ona particular doaa 
not axcluda an impllad warranty aa to another and whol¬ 
ly dlffarant particular. 

Where there is an express ivarranty as to a 
particular matter or matters, no warranty can be 
imphed with reference to the same, or to a closely 
related, matter or matters an express warranty 
whidi covers every ground of implied warranty cx- 


f dudes all impLcation of warranty.^ An express 
and an implied vcrra*'t\ wlrch relate to the same 
suDject matter ma 3 ' be deemed inconsistent,^ and 
they are bound to be inconsistent unless they are of 
the same legal effect.^ 

An express warranty does not preclude an implied 
warranty unless both relate to the same or similar 
subject matter,^ or, m other words, an express war¬ 
ranty exdudes an imphed warranty only to the 
extent that it deals with matters which wouM have 
been covered by the imphed warranty ® An express 
warranty m one particular does not exdude an im¬ 
plied warranty as to another and wholly different 
particular,^ especialty m cases of sales by manu¬ 
facturers to dealers where the express warranty re¬ 
lates only to some particular quality nor does an 
express warranty as to certam specified property in 
the sales agreement exdude an implied warranty as 


9& AiIl—N ational Novdty n&port 
Co V laiis, 220 SW 467, 142 A:i^ 
412 

65 CJ* p 726 note 21. 

90. nSk—Cohon V. Frima Products 
Co., CL4.Fla.. 181 F2d 224—Tucker 
V Traylor Btaslucorlna 4b M£|s Co., 
CLCJLOkL. 48 F 2d 782 
EaiL—Topeka MiU & Blevator Ob. v 
Triplett, 212 P.2d 964. 168 Kan. 4S8 
Mass—Whltty Mtg. Co v. Clarh, 180 
MB. 816, 278 Mass 270 
N CL—Primrose Petroleum Co v. Al¬ 
len, 14 aBL2d 402, 219 MC 461 
SD—Ijee V. Cohn, 222 KW 900, 67 
SD 900. 

Tenn.—Droll Patent Corporation t 
C hattanooga Mattress Co., 11 Tonn. 
App 646 

Va.—Creenlaiid Development Gorp v 
Allied Heating ProducU Co., 26 S 
B.2d 801, 184 Va. 688, 164 A.liJEL 
1812 

66 C J p 722 note 95, p 784 note 9. p 
726 notes 11, 12, P 729 note 46 

Ark.—Heed v. Rea-Patterson Milling 
COh 54 SW2d 695, 186 Ark. 595 
MCrf—Chose-Backley Plano Co ▼. 
Kennody, 67 KB. 488, 158 MC 196 

65 CUT p 726 note 11 M 
FUboss 

IT EL—Permutlt Co v Massasolt Mfg 
Co, aCJLDeL, 81 F2d 629. 
Ark^Reed v Rea-Patterson Milling 
Co. 64 SW2d 695, 186 Ark. 696 
MC—A. B. Faranhar Co v. Hardy 
Hardware Co, 92 &B. 922, 174 Ma 
869. 

66 CJ. p 724 note 9 [d], p 725 note 11 

ra. 

■ale of Burtor rtSiUim 
J> CL—Hammer ▼ Garmalt, 226 F 978, 
54 APP DC 167 
42 CJ. p 782 notes 17.18 

1. HL—White V Qreahsm, 52 HI. 
App 899 

66 C J. p 726 note II. 


Sayes^ mmedy provided hy eontcaet 
Where 'guarantee bond** pro\ided 
that remedy of buyer of home appli¬ 
ance If It Should prove unsatisfac¬ 
tory was the return of the appliance, 
to be followed by repayment of mon¬ 
ey expended in purchase and payment 
of all tranaportacion chargea there 
could bo no implied warranty—Hill 
T Montgomery Ward 4b Co., 4 SB.2d 
798, 121 WYa. 664. 

SL Ya.—Greenland Development 
Corp V. Allied Heating Products 
GO, 86 SB.2d 801. 184 Va. 688, 164 

A. UR. 1818 

8. 8D—Leo V. Cohrt, 232 MW. 900, 
67 ELD. 900. 

4, OkL-^ldstoitt T Welded Prod¬ 
ucts Co., 164 P 3d 239, 196 OU 
319 

SC—Georgetown Towing Co v. Ma- 
tlonsl Supply Co, 29 SESd 766, 
804 Sa 445—BlaOk v B B. Kirk¬ 
land Seed Co, 166 SB. 268, 158 KG 
112 . 

66 CJr. p 724 note 10. p 786 note 12 

M. 

6. Gaw—C. J Howard, Inc., t. GL Y. 
Halley 4b Co., 161 SB. 880, 44 Ga. 
App 81L 

5. Minn.—Federal Motor TruOk 
Sales Corporation v. Shanua 260 K. 
W 712,190 Minn. 6 

Pa.—James v Singer, 62 BaDlst. 4b 
Co 528. 40 LuaLegReg 88. 83 
York LegRea 101—B. F Perkins 
4b Son V. Capital Bskera Com.Fl., 
47 Dauph-Co 299 

S C—Smith T Russ Mfk Ga. 168 a 

B. 607, 187 SC 484. 

56 GLJ p 726 note 14. 

wasnuKly of Stnoss hclA not enoTudod 

(1) By express warranties of 
workmanship and material. 
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Ren—011\er Farm Buuipment Sales 
Co V Rich, 42 P2d 604, 141 Kan 
6S4. 

Minn.—Matlonal Btinipment Coipora- 
tlon \ Moore, 250 MW 677, 189 
Minn. 683 

Wyo—^Salt Lake Hardxrsre GO. r 
GonnsU. 84 P.2d 28, 47 Wyo. 145 

(2) By express warranty that ma¬ 
chine was well built of good material 
and would perfonn as well as sn^ 
other machine of same slae.—FHck 
I Co ▼. WUey. 162 S W2d 190, 290 Xy 
866 . 

(3) By express warranty In con¬ 
tract for sale of theater eanipment 
that If after one picture was run 
equipment was not satisfactory It 
would he removed and all money re¬ 
turned and contract closed.—J W 
Jenkins Sons' Musio Cow ▼. Stehley, 
81 P 2d 88.188KS1L 226. 

(4) By expres s guaranty to keep 
motor vOhlcle In repair—Hart-Kraft 
Motor Co V Indianapolis Motor Car 
Co.. 102 MB. 89. 188 Ind. 811. 


of quality 
doss not exOluds an Implied warranty 
that the article sold will comply with 
the d es cription.—Oliver Farm Bquip- 
ment Co v. Rich, 4 P 2d 466, 184 Kan. 
28. 


An sxpress warranty relatlnr to 
marina engine to be Installed on tug*- 
boat, and the parts of the englna did 
not preclude Implied warranty under 
sales contract that competent 
to bo famished by aOUer would In¬ 
stall the engine properly—George¬ 
town Towing Co T. National Supply 
CO., 88 SJL2d 766, 804 KC. 445. 

7. Ind.—HSart-Kraft Motor Co. v In- 
dlanapolla Motor Car Go., 109 MB. 
i 89. 188 Ind. SIL 
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to other properfy transferred under such agree- 
ment;< nor does an express warranty lumt^ to 
particular purchasers exclude implication of war¬ 
ranties to purchasers not within the designated 
class and an express warranty in a prior sale, 
not adopted in a subsequent sale, does not exclude an 
implied warranty m the subsequent sale.^0 If an 
express warranty covers only a part of the matter as 
to whidh there is implication of warranty, the pur- 
diaser may avail himself of as much of the implied 
warranty as is not covered by the express war- 
ranty.ii 

§ 317. -Effect of Written Contract; Dis¬ 

claimer 

a. Effect of written contract 
h. Disdaimer 

a. Effect of Written Oontract 

An implied warranty Riay arise under a written eon- 
tract as well as under an oral contract. 


The general rule, affirmed under the provisions 
of the Umform Sales Act, is that an imphed war¬ 
ranty may arise under a wntten contract as well as 
imder an oral contract,^* and that a writing which 
expresses no warranty does not necessarily exclude 
implied warranties.^^ There can be no imphed war¬ 
ranties mconsistent with the wnting.^^ 

Assignment of instrument When a written in¬ 
strument in the nature of a muniment of title to per¬ 
sonalty IS assigned, the transfer of the writing does 
not relieve the assignor from the imphed warranties 
ansmg from the transaction.^^ 

b. Disclalniar 

Implied warrantlee of every tdnd or of pertleuler 
kinds may be expreosly exoludod by the terms of the 
oontract of seta 

Implied warranties may be expressly exduded^^ 
or waived^^ by the tenns of the oontract of sale, 
and sudi terms are valid^^ unless, as related to the 
particular subject matter of the sale^ they are 
violative of statute or against public pohqr^^ The 


8. Ala.—Corrv v Ssdvia, 68 So 891. 

198 Ala. 650. AniLCSaa 1917B lOSa 
56 CJ. p 726 noU 16 
8. Ark.—Miller Rubber Co v. Blew- 
ater-Stevens Service Station, 287 
8W 577. 171 Ark. 1179. 59 AXJEL 
1287 

55 cur. p 786 note 17 
IOl Iowa.—Loxtercamp v. Unlnger 
linpL Co, 125 NW 880, 147 Iowa 
29, 88 Ij.RJL.N'S.501. 

11. mnn—Bekkevold v Fotta 716 
KW 790. 173 Minr 87, 59 JLJmIL 
1154 

Mo—Xatlonal Cash P-aleter Go v. 
Larton, 282 SW. 1091, 207 MoApp 

454. 

la. HL—liSbow 4b Shell Corporation 
V. Uedena. 16 ME 2d 927, 296 IIL 
App. 622 See Craia v Pellet. 209 
niApp 868 

XT—S. F. Bowaer 4k Co. v. UeCor- 
maSb; 248 XTS. 442, 280 AppDiv. 
808—Delo Aato Supply v. Tobin, 
100 MTS 2d 186, 198 Mlee. 601 
OkL—C L T Corp V Shoaren. 55 P 
2d 955, 176 OkL 888. 

SCL—Columbia Weiahlna Mach. Co 
V. Rhem, 162 SK 427, 164 SO 276 
—Liquid Carbonle Co v OoOlIa, 
159 S.EL 461.161 Sa 40. 

55 GLJ. p 727 note 85. p 729 note 48 
Bedtee tha role was well eettlafl It 
waa held In come cases that reduc¬ 
tion to writina of a contract of sale 
operated to ex c l u de the Implication 
of warranties. 

ML—‘Walker v. Johnnon, 116 MLApp 
145—Remmlna v. CaldweU, 48 HL 
App. 176 

MXi;r-49paMBe v. Meaeldi. 85 MC 440 
1& Ga^-Boadv Perrin. 88 SB. 964, 
145 Qa. 100^ answer to oertnied 


questions conformed to 89 SJBL 79, 
18 GaJbpp 179. 

56 aj p 728 notes 86. 41 
Exclusion of ImpUed warranties by 
express werranty see supra i 816. 
Only an Implied vaczanty can be 
relied on by the buyer where a writ* 
ten sales contract contains no ex- 
pren warranty—Chapman Drua Co 
v Southern Ice Cream. Ice 4k Milk 
Co, 61 STV2d 1041. 260 Ky. 80 

14. Ky —Dresw-Wbitehead 4k Ooe- 
ed» V Land, 816 SW2d 418, 809 
Ky 118 

Inconsistent warranties see enpra i 
816 b. 

15. Maea—Shattndc v. Green, 104 
Maes. 41. 

16. Ga.-^ones v. Lova 21 SB2d 
254, 67 GaJkpp 584—Cbmmerclal 
Credit Co y Lewis, 200 SBL 565. 69 
OaJkpp 144. 

IIL—Garofalo Go. v. Ett. Marys Pack- 
ina Go., 90 XA8d 292, 889 MLApp 
418. 

Ky.—Myers v Lsnd, 285 SWld 988 
—dtisens Ice 4k Fuel Co v. Fair¬ 
banks, Morse 4k Co, 168 S W2d 586, 
298 Ky 64. 

Mo.—Xemeth v. Becker Rooflna Co, 
App., 161 aw 2d 659, applylna M- 
linols law. 

XM.—Tharp v. AlUe-Chalmers Mfr 
Cou, 81 P2d 70S, 42 NJUL 448, 117 
JLUIL 1844. 

XT—Linn v Radio Center Delicates¬ 
sen. 9 NTS 2d 110, 169 Mlea 879 
—Hockensmlth Ckmtractina Co v 
Gameale-Mllnois Steel Oorp., 82 M 
TaSd 280, reversed on other 
aronnde 86 XTS2d 686, 261 App 
Dlv. 349 

MJ>—Deere 4k Webber Go. v. Mocb, 
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8 MW 2d 471, 71 MJ>. 649, 189 A. 
LR. 1270 

ac—Liquid Carbonle Co. t. Coclin, 
169 SB 461,161Sa 40 
Wash.—Jones v MaUon, 101 FAd 882, 
8 WaslLSd 888. 

Disclaimer. 

In sale by deacrlptloa see Infka I 
819 

In sale by sample see Infira I 818. 
Of express warranty see enpra 5 
818 

IV. Go.—Selffler v Barrow, 88 SB. 
2d 708, 88 GaJLpp 406—Bedgood v 
Jeffcoat, 50 SB2d 260, 78 GaJkpp 
104—Butts V. Groover, 16 SS8d 
894, 66 GaApp. SO—Commercial 
Credit Co V. Lewie, 200 SB 666, 59 
GaJkpp 144. 

La.—Roby Motors Ca v. Prioe^ App, 
178 So 798. 

XT— Stm V Rabin, 88 KTSSd 187 

la us —Alaska Paa Salmon Co v 
Resmolds Metals Co., aCJLMT. 
168 F Sd 648—Southern BTeesIng 4k 
Looker Co v Creamery Package 
Mfg Co, aCJLGa., 181 F.2d 660— 
Fsirbanka, Morse 4k C6 ▼ Consoli¬ 
dated Ftsherles CO.. DGLDeL, 94 F 
Supp 811. reversed on other 
grounds, GLA., 190 F2d 817— 
Charles Tisohinan Cou v Hbronles 
Powder Co, DGLPa., 79 FSupp 
298 

X.T—Lumbreso ▼. Woodrnlt 176 M. 
B 636, 868 M.T. 98, 76 AJLB 1017, 
remlttltnr amended on other 
grounds 177 MB 174, 268 MT 840 
Utah.—Hoover v Utah Mbrsery Go., 
7 P 8d 270, 79 Utah 12. 

56 GJr. p 720 note 61 PC, p 720 note 
54 PC. 

19. MJ>—Pelanink v- AUls-Chal- 
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seller’s refusal to warrant is not repugnant to, or 
avoided by, the provisions of the Uniform Sales Act 
relative to implicatioa of warranty the nght may 
be exercised under express provisions of the act,^^ 
and such provisions have been hdd to be declaratory 
of the common law.>> 

As a general mle^ where the seller has expressly 


excluded all warranties or all implied warran¬ 
ties, no warranty of any kmd,^* mcluding warran¬ 
ties of fitness^^ and merchantability,can be im¬ 
plied hy law. W*here the seller has expressly re¬ 
fused to w a rr a nt the property in certain particu¬ 
lars, there can be no imphed warranty of a 
diaracter covering those particulars,^^ but a re- 


mars ICfff Oo.. iso N.W. S18» B7 27 
D 191 

Sals of fooA Inr msaafisotaMr 
X disclalmar by a food manofa^ 
tnrar against warranties of fitness or 
quaUty In the food sold has been held 
to be against pubUo policy and void. 
— J LJnn V Radio Ctenter Delicatessen, 
9 27TSSd 110, 169 IClsa 879. 

flOL 17eb—Ooxpns JnSm quoted la 
Kennedy v Oomhusker Hybrid Co, 
19 27.W2d 61. 64, 146 27eb ISO. 160 
961. 

Wash.—Oorpns Jttels cited la ICdrks 
V Kuoioh, 49 P Sd 16. 18. 181 Wash. 
78 

66 CJ p 780 note 68. 

TMsclalmer of wanaatles defined la 
act 

Sales contract containing disclaim¬ 
er of warranty danse refers to those 
warranties defined In Uniform Sales 
Act—liumbraso v Woodruff 176 K 
XL 686. 866 17T 98, 76 AIjJEL 1017, 
remlttltiir amended on other grounds 
177 HJIL 174. 866 NT 640. 

SL US—Alatka Fac. Salmon Oo V 
Reynolds Metals Co.. CCULNT.. 
168 PSd 648. 

VfeovlsIoBS hdd laappUcable la ab- 

US—Smith V Great Atlantic ft Pap 
dfic Tea Go, CLAAA, 170 F2d 47A 

SO, US^^Alez J TWaiWii- Ttift. y San 
Roman. CAJOl., 170 P8d 889 
^.p-Mysrs V. Land, 886 SWSd 988 

S8. U &—Alex J. Mandl, Inc. v Sah 
Roman. CAJU. 170 F8d 880-Fah> 
banks, Morse ft Co v. Consolidated 
FlBherles Co^ DCLDd.. 94 FSnpp. 
811, reversed on other groandSt CL 
A., 190 F8d 817. 

Aria—O S Stapley Oo v. Newby. 110 
P8d 647. 67 Arts. 84 
Conn.—Modem Hiome Utilities v Gar- 
rlty, 186 JL 689, 181 Conn. 661. 

Qa.—Bedgood v Jeflcoat, 60 SXLSd 
860, 78 GaApp. 104 
HI—Heller v I^anUin-Butler Mo¬ 
tors. 869 HLApp. 868 
Mo—Davies V Motor Radio Co., App, 
886 SWSd 409 

Nev—Ghiqnlta Mining Co. v. Fair¬ 
banks, Morse ft Co.. 104 P8d 191, 60 
Nev 148 

N J—Getsofl V Von Lengerke Bol^ 
€0, 187 A. 689, U NJMlsc. 760 
NT—Sayeg v. Gloria Ldght Co. 269 
NT a 498, 886 AppJDlv 761— 
Gladder v Rnsseks Fifth Ave., 84 
N T S 8d 818, reversed without 
opinion 98 NTfi.8d 607, 876 App 


Div 761. appeal denied 94 NTJ3 2d 
199, 276 App Div 898 
Utah.—OoKpos gtels olted In Landes 
ft Co \ FallowB, 19 P 2d 889, 892, 
81 Utah 48A 

Wash.—Gibson v California Sprays 
Chemical Gorp. 188 P2d 816, 29 
Wash.2d 611—Lent v McIntosh, 
186 P2d 626, 89 Wa8h.2d 216— 
Jones V Mellon. 101 P2d 882, 8 
Wash.2d 88 2 Corpu s gnzls dted la 
Marks v Eaddi, 42 P 2d 16,18,181 
Wash. 78 

66 GLJ. p 789 note 6L 
Dnpositifm of mle of eaves* em p te 
The purpose of contractual dis¬ 
claimer of warranties by seller is to 
farther desire of seller to avoid bear¬ 
ing risk of success of particular 
transaction involved, and is an atp 
tempt by stipulation of parties to im¬ 
pose mle of caveat emptor—Nemeth 
V. Bedcer Roofing Co., MoApp, 161 
SWSd 669 
Sale of f n t nr e ocop 
In the sale of a future crop of fruit 
wherein the buyer expressly assumes 
the risk, there is no implied warranty 
that the fruit trees will not be de¬ 
stroyed by freesing weather—Losee- 
co V Gregory, 88 Sa 986, 108 La. 848 
Me of seeds 

OkL—Reynolds r. Blnding-Stevens 
Seed Co., 87 P8d 440, 179 OkL 828 
Utah—Hoover v Utah Nbrsery Oo, 
7P2d 276. 79 Utah 18. 
sale of motor vSlilSle 
Mo—Crosssn v. Noll, App, 189 8. 
W2d 189 

OkL-^enry v. Kennerd. 68 P 8d 1164, 
178 OkL 868. 

WaSh^onee v IMlon, 101 P.2d 888. 

8 Waah Sd 888 
48 CU. P 788 note 19 
Sft UAL—OBbrd Motor Co v Cullum, 
CLCAuTex., 98 F.2a 1, certiorari 
denied 69 KCt 89. 806 US 687, 88 
UBd. 40L 

Arls.—O a Stepley Co v. Newby, 
no P2d 647. 67 Arts. 2A 
Iowa.—W F. Dollen ft Sons v. CSrl 
R. Miller Tractor Co.. 841 N.W. 
807. 214 Iowa T7A 
—Moaa v Tountv 177 ELW.Sd 878, 
890 Ky 416, 151 AJCa-R. 44L 
Mb—Nemeth v Be<fter Roofing Co., 
App, 151 aWAd 669^ applying Hli- 
nols law. 

Or—Rockwood ft Co. v. Parrott ft 
Co., 19 P 2d 488, 148 Or 86L 
Utah^—Landes ft Co. v. FaUowa^ 19 
P8d 889. 81 Utah 481 
impticatlon of warranty of fitnasa 
in general see infra f 886. 
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Bale of chloikeas 

WaSh.—Marks v BCuelch, 48 PAd 16. 
181 Wash. 78. 

Sft Or—Hobkwood ft Co. v Parrott 
ft Co., 19 P8d 488, 142 Or 861 
implication of warranty of merchant¬ 
ability In general see infra I 827. 

ftft U S^AJes J. Mandl, ma v San 
Roman, GA-HL, 170 F8d 889 
Mb—CitMsan v Noll, App.. 180 S.W. 
8d 189 

Neb—Corpus JWds qpoted in Ken¬ 
nedy V Oombnsker Hybrid Co., 
19 NW8d 61. 64, 146 Neb. 889, 
160 AX..R. 86L 

NA.—Glasser v. Dodge Broa Cor¬ 
poration. 108 A 111, 11 N.JMlac. 
10 . 

N.T—Lumbraso v Woodruff 176 N. 
XL 686. 866 N.T. 98. 76 AL.R. 1017. 
remittitur amended on other 
grounds 177 NXL 174, 256 NT 640. 
S C.—RCA Photophone v. CerroU. 177 
SXL 28, 174 8.a 188. 

66 C J p 780 note 6A 
Seeds or bulbs 

(1) A refusal of a warranty of 
pr^uotiveness of seeds excludes a 
warranty of the quality of produo- 
tivenesa if the variety asked for is 
delivered.—ICennedy v. GomhuSker 
Hybrid Co., 19 NWid 61. 146 Neb 
880. 160 ALJt 86L 

(8) Where oontraot for sale of 
seed expressly stated therein that 
seed was not warranted as to de- 
ecripUon, purity, or productivity, 
proof that seed delivered was of a 
variety other than that contracted 
for did not entitle buyer to recover 
for breach of warranty. 

Qkl —Reynolde v Blnding-Stevens 
Seed C(X. 67 P2d 440, 179 OU 628. 
Tex.—Pyle v. XSestem Seed Co., 198 
S.W.2d 668, 146 Tex. 886. 

(8) In seller's action against buyer 
for price of crop of seed, where eSUer 
had stated that no percentage of ger¬ 
mination would be guaranteed, 
whereupon buyer struck from conr 
tract provision for minimum germi¬ 
nation, buyer could not defend on 
ground of breach of implied warran¬ 
ty as to quality or fltneea for pur¬ 
pose annexed by usage of trade.— 
Sutter V. Aseoelated Seed Growers, 
88 P8d 144, 81 CUApp2d 548. 

<4) Where written order, on which 
flower bulbs were Shipped, provided 
on Its face that no warranty wag 
given for results of planting, foro- 
ing. or flowering, buyer was not re¬ 
lieved from payment of purchase 
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fusal to this extent does not exdude the implica- 
turn of other warranties, the existence of which is 
consisteat with the provision of the nonwarranty 
In like manner, where the seller expressly refuses 
to warrant goods sold except in stated particulars, 
there is no warranty implied m the sale to any 
different effect than is set forth m the particulars 
stated,^^ where the contract stipulates that the sell¬ 
er does not warrant as to certain named particulars, 
but only as to another named particular, the refusal 
to warrant expressed by the latter dause is limited 
hy the particulars named m the former,^* and the 
refusal does not extend beyond such expressly ex- 
duded matters to cover implied warranties not men¬ 
tioned m either dause which may still be existent 
and operative,if their existence is not inconsistent 
with the operation of the stipulations of the con¬ 
tracts^ A refusal of express warranties does not 


exdude implied warranties,ss and, where a form 
contract sets out certam express warranties with 
the statement that they shall not apply to the sale of 
certain types of diatt^ ordinarily sold by the seller, 
any implied warranties ansing from transactions of 
the character mvolved are still available and are not 
exduded by the provision m question.SS A refusal 
to warrant does not rdieve the seller from the ob¬ 
ligation of furmdung goods of the character con¬ 
tracted for m performance of his agreements^ 

A provision seddng to n^^ve or exdude im- 
phed warranties should be stnctly ooastrued,^^ but 
It should be given an interpretation m accordance 
with the mtention of the parties S6 An unsuccessful 
attempt to msert a provision of nonwarranty into 
a sale does not exdude the implication of appropri¬ 
ate warranties,^? and, in like manner, an attempted 
disdaimer after the contract of sale has been en- 


priee, cm arouod that there was a 
total failure of consideration becauae 
bulbs would not sprout or flower 
when planted by buyer.—Dnteh UiU 
Gardens v J J Omllemans & Sons, 
N. V of lilsse. Holland, Tex.ClT JLpp, 
288 S.W8d 882. 

ai7 liS.—Brown-Roberts BsrdwarsSb 
Supply Co. V BvanSi App., 1S8 So. 
563 . 

Mass—Asoos B3d Oou v Blumentfaal 
Import Oorpotatkm, 1S4 NJBL 879, 
888 Uses L 
65 CUT. p 781 note 66. 

fc es d om of flower boIlMi firont dle- 

saes 

A disclaimer of warranty as to the 
productiveness of flower bulbs has 
been held not to exclude an implied 
warranty that the bulbs were free 
firom disease.—ICcHutchlnaon 6b Oo 
V Snow, 28 FaJ>lat.6bCo. 698, 86 
DSLOo. 448 

SSL IT S —Alaska Fao. Salmon Oo v 
Reynolds Metals Oo, CGLAJN'T., 
168 F8d 648—Southwestern Fadc- 
Inff Go V Cincinnati Butchers’ 
Supply Co., GLCLATex., 189 F2d 
201—Mbnsrdh Brewinsr Co v. 
George J Meyer Mfg Oo, COJL 
CaL. 180 F2d 688—Oocpos tals 
sited la Ford Mbtor Ooi. ▼ Cullum, 
C.GLA.Tex., 96 F2d 1, 8, certiorari 
denied 69 SCt 89, 806 US 687, 
68 L. B d. 401—Charles Tjacbman Co 

V Hercales Powder Go., B GLFa., 79 
FBupp 206 

Ckki—Sweat 6b GaSklns v ’Wnilamson, 
196 SBL 408, 185 Ga. 496-^ones v. 
XiOYSb 81 SJD.8d 864, 67 GaAppw 
694. 

Ky.—Vandiver v B. B. WIlBon 6b Ock, 
61 SW.2d 899, 844 Sy. 601 
Mich.—Sblodscak v. Peerless Mbtor 
Co., 887 NW 41, 866 Mich. 47. 

Mo —Ijaltner Plumbing 6b Heating Co 

V MbThomaa, App., 61 8.WSd 870 


-^ttle ▼ Wldener. 88 eW8d 116, 
826 MoApp. 686 

N’ev—Ghlcmita Mining Co v Fair¬ 
banks, Morse 6b Co, 104 P8d 191, 
60hrev 148. 

HT—Sonnenberg v. Kolan Motors, 
86 H7&8d 649 

Tex.—Bell v Twaddell. avApp, 46 
S.W 8d 697 

WIsj—V alley Refrigeration Co v 
Ijinge Co, S HW2d 894, 848 Wls. 
466 

66 GU p 781 note 66. 

Wtaraaty Undted to zepsir or ze- 
of parts 

Where the terms of the oontraot 
limit the warranty to the repair or 
replacement of defective parts, no 
other wamntlee can be implied. 

Del —Traylor Bngineerlng 6b Mfg 
Co y Hatlcmal Container Corp, 70 
A8d 9, applying Pennsylvania law 
Han.—^Harmon v Coonrod, 79 P8d 
881, 146 Kan. 146 

Mo—Brandtjan 6b IGuga v Hunter, 
146 SW8d 1009, 886 MoApp 909. 
HJL—Tharp v AUls-Chalmera Mfg 
Oo, 81 P8d 708, 48 NM. 448, 117 
AXbB. 1844 

OkL—Allls-Chalmers Mfg Co v. 
Hawhea. 106 P.8d 410, 187 QkL 670. 

flS. Ga^Watson v Smith, 88 SB. 

688, 16 GaApp. 68. 
sa Ga.—Watson v. Smith, snprs. 

66 CJ p 781 note 69. 

SX. Ga.—Watson v. Smith, snprs. 

SB. Pa.-^Hobart Mfg Co v. Rodsle- 
wlcs, 189 A. 680, 186 Pa.Snper 840 
66 CJ* p 781 note 61. 

88. Mo—I7ew Blrdeall Co ▼ Kbys, 
74 8W. 11, 99 MoApp. 468. 

66 OJ p 788 note 70. 

8ft. NC—Swift V Aydlett, 186 SLB 
141, 198 N.C 880—Swift v Bthei^ 
idge. 129 SJS 468, 190 N.C 168. 

66 cur p 788 note 67. 


Sabstttatloa of property sold 
Under provision of contract for sale 
of machinery under which buyer 
waived eny Implied warranties and 
gnaranteea In connection with ma- 
bhinery Installed which was not man¬ 
ufactured by the seller, seller rould 
not substitute machinery manufac¬ 
tured by one company for that manu¬ 
factured by another whioh was ra- 
auired to bs installed by the con¬ 
tract, and Claim immunity under the 
waiver clause—Southern BYeezlng 6b 
Locker Oo. v Creamery Package Mfg 
Co, aCA-Ga., 181 F.8d 660 

88. HJ>—Deere ft Webber Oo v 
Mbch, 8 HW2d 471, 71 HD 649, 
189 A.LJt. 1170 
AmUguUy 

Provision of conditional sale con¬ 
tract, for the sale of an anImsJ, 
against implied or express warran¬ 
ties, and later expression of con¬ 
ditions on which the buyers mli^t 
take advantage of a failure of con- 
aideratioi], rendered the contract am¬ 
biguous, and required oonstruotlon 
in favor of the buyers, and there 
was an implied warranty that animal 
should be suitable for the purposes 
intended.—Smith v Davia 18 SB.2d 
818, 64 GaApp 866 

88. Tiasgnage used by layuMS 
In determining whether Implied 
warranty of merchantability was 
negatived by language used in con¬ 
versation between sellers' and buy¬ 
er's agents who were laymen, in ne- 
gotletions leading up to salSk words 
were required to be tested by their 
connotation to minds of ordinary rssr 
sonshly minded laymen.—Alex J 
Mandl, Ihc. v San Bornan, CADI, 
170 F2d 889. 

87. HT—Unn v Radio Center Del- 
Icateeeen, 9 HTS Sd 110, 189 Mlso. 
879 

66 C J p 788 note 64. 
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tercd into is not effective.** Where words of dis¬ 
claimer m a contract of sale are stneken therefrom 
by the seller before the sale, he is, with respect to 
their availabihty to prevent implication of warranty, 
bound by his conduct m eliminating such language,** 
and this is true, although the instrument has been 
executed in dupheate, each party receiving one 
copy, and the elimination has been made only m 
the copy dehvered to the buyer and not m re¬ 
tamed by the seller A disclaimer IS effective on¬ 
ly with reference to the goods concermng which it is 
given.^^ A nonwarranty clause been held not to 
exclude an imphed warranty of title ^* 

Knowledge or noHce, location of disclaimer pro~ 
vision Actual knowledge of the refusal of war¬ 
ranty IS not necessary in order that it may operate 
to prevent imphcation of warranty where the ar- 
cumstances are such as to charge the purchaser with 
notice of the refusal,^* and a disclaimer of imphed 
warranties may be operative when used m or on 
contamers m which the goods are sold,^^ or in 
bills or mvoices^* A nonwarranty provision, in 


order to be effective, must be included in the con¬ 
tract of sale m such a manner that it is fairly a 
part of the contract and will reasonably be brought 
to the buyer’s attention,^* and a proMsion whidi is 
inserted in the order blank or contract m a man¬ 
ner whereby the buyer will not be apprised of its 
import will not operate to exclude imphed war- 
ranties.^7 A disclaimer of imphed warranties in¬ 
serted in an order blank s meffective where the 
parties never have considered the order blank as 
representing the true contract, and the sdler has 
waived the disdaimer by conduct inconsistent with 
Its existence 4* WTiere neither seller nor bu 3 ’er 
knows of language of nonwarranty m the instru¬ 
ment contaimng their agreement, its existence does 
not prevent unphcation of warranties.^* 

Provision that contract contains entire agreement. 
It has been held that the mere statement that an 
express warranty contains the entire agreement or 
all the agreements of the parties does not prevent 
the existence of unphed warranties not excluded by 
that expressed,** but there is also authority to the 


88i NT—B L Du Pont Do Nem- 
oun & Co V Thoatro Screen Coxi»., 
12 NTS 2d 238 

ND—Ward V VaUcer, 176 NW. 126. 
44 NJ> 598 

as. Iowa.—Pogers v Ebleb 218 N 
W 264. 265 Iowa 657. 

401 Iowa.—Rogers v Hsle^ snpra. 

41. ND—Ward v. Talker. 176 NW 
129. 44 ND 598 

WisxxaiLtv of tools la sale of aatoiao- 
Ule 

In action for personal Injuries re¬ 
sulting from breach of Implied war¬ 
ranty of fitness of new automobile 
bumper jade, sold to plaintiff by de¬ 
fendant in connection with sale of 
used automobile, defendant could not 
reasonably rely on written disclaim¬ 
er of express or implied warranty In 
sales order applying only to automo¬ 
bile and its parts—Stonebrlnk v. 
Highland Motors. 187 P2d 986. 171 
Or 416 

40. Sa—«mith V Russ Mfg. Ocw 
166 SIL 607. 167 &C 464 
Jjsdgnee of couteaot for sale 
Assignee of note attached to con¬ 
tract for sale of automobile who took 
assignment of automobile as well as 
contract was obligated to deliver ti¬ 
tle to automobile, notwithstanding 
provisiou of contract purporting to 
deprive buyer of benefit of statute 
providing for guaranty of title by 
seller ^Industrial Lioan 8b Trust Oo 
V Bell, 81 NB8d 688. 800 RLApp. 
502 

48, Neb —Kennedy ▼ OomhuOker 
Hybrid Co, 19 NW2d 61. 146 Neb 
280, 160 A.Ti.R. 851. 


NT—Finkelstein Glnsbnrg; 69 N 

TS2d 667 

Wash.—Gibson r. California Spray- 
Chemical Corp, 188 PJM 816. 29 
Wakh.2d 611. 

55 OJ p 782 note 68. 

4lh Neb —Kennedy v. Comhuaker 
Hybrid Co.. 19 NW2d 51. 146 Nebt 
280. 160 A.IjJk. 851. 

48. Neb —Kennedy t. Oomhusker 
Hybrid Co. supra. 

NT—annkelsteln v Gindrarg; 60 N. 
TS2d 667 

Wash.—Puratich v. Padfie Marine 
Supply Co., 51 P.2d 1080, 184 Wahh. 
581. 

mvolce made oat to third persem 
Disclaimer of warranty in involoes 
put buyer on notica and his accept¬ 
ance of goods constituted an accept¬ 
ance of conditions in invoice, even 
though he did not read statement of 
disclaimer, and invoice was made out 
to supply company Instead of to buy¬ 
er because of a federal war-time reg^ 
ulation regulrlng seller to distribute 
its products through supply houses. 
—Gibson V California Spray-Chemi¬ 
cal Corp., 188 P.2d 816. 29 Wash.2d 
611. 

48. Ky—International Harvester 

Co V. Bean. 169 S.W. 649, 169 Ky. 
842 

SC—^Black V B. B Klxklaad Seed 
Co., 155 SJBL 268, 158 SC 112 

417. Ky—Myers ▼ Lisnff, 285 8W.2d 
988 

Disotalaner oa back of invoice has 
been held to be InsuiHcieat.—LOnn v 
Radio Center Delicatessen, 9 NTS. 
2d 119. 169 Mia& 879. 
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Sale of motor vohlele 
By;—International Harvester Oo v 
Bean. 169 aW 548. 169 Ky 842. 

42 GJr P 780 note 49. 

4a La.—Sklrbanks, Morse 4b Co. v 
A. B a OU Burner 4b Hbating Co., 
mo., App., 24 Sa2d 898. 


4a lOL—Stracener v. Nhnnally 

Broa Motor Go., 121 Sa 617, 128 
So 911, llLaApp.541. 


5a Ark.—Ksaaster v. Berry, 208 a 
W2dl8, 212 Ark. 480 
Ga.-*Taylor v Lovett 4b Tharpe 
Hardware Co., 20 SB.2d 616, 67 Ga. 
App. 414—Corley v. Wilenskv 4b 
Son, 191 SJB. 879, 55 GaJbpp 857 
Iowa.—Rowe Mfg Oo v. Cnrxis- 
Stranb Go, 278 NW 895, 228 Town 
858—Hughes v National Equip¬ 
ment Corporation. 250 N.W. 154, 216 
Iowa lOOa 

Mich.—Luts V. HUl-Dtesel Engine 
Gou. 287 NW. 546. 265 Mich. 98. 

Mo—Davies V Motor Radio Oo, App, 
286aW2d409 

NT—a F Bowser 4b Oo v McCor¬ 
mack, 248 N.Ta 442, 280 AppDiv. 
808 

Or—J A. Campbell Oo v. OOiiey, 18 
P2d610. 140Or. 462 
aC—liiQuid Carbonic Co v Coclin, 
164 SB. 895, 166 aC 400—Liquid 
Carbonic Go v Codin, 169 SB 461, 
161 SC 4a 
55 CLJ. p 781 note 6a 


language of sales contract, 
verbal agreements made,** did not ex- 
dude implied w a rran ti es.—C X How- 
ud Inc. V. a V. Nalley & Co., 161 
SB.880, 44aa.App 81L 
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contrary.®! 

Sales of property "or generally exclude implied 
warranties^®® and the bt^'er takes the proper^ in 
its then existing condition without warranty as to 
quah^ or fitness for a particular purpose,®® par¬ 
ticularly where the bayer has examined the prop¬ 
erty.®^ It has been hdd, however, that the seller 
is not reheved of all warranties,®® although there is 
a considerable quahfication of imphed warranties ®® 
Refusal to warrant against worthlessness. If the 
artide sold is of no value to either par^ it has been 
hdd that a refusal to warrant against worthlessness 
fdls with the balance of the supposed contract for 
want of consideration.®® 

§ 318. Sale by Sample or Comparison 

a. Sample 

b. Comparison 

a, SnmsiiB 

(1) In general 

(2) Corre^ndence with sample 
(1) In General 

Ordinarily In a aale by MRipU there le no Implleetlon 


of a warranty of the quality of the goodc, but the rule la 
subject to exceptions particularly where the sale le by a 
manufacturer. 

In order that the warranties appropriate to a sale 
by sample may exist and be enforced, the reqmre- 
ments and conditions necessary m order that the 
transaction may be truly a sale 1^ sample must be 
present®® Except as quahfied by the rules r^;ard- 
ing the absence of latent defects from the sample, 
ordinarily there is, in a sale by sample, no imphca- 
tion of a warranty of the quahty of the goods,®® 
sudi as a warranty of fitness of the goods for the 
buyers purpose®® or of their merchantabihty;®! but, 
according to some authority, this rule does not pre¬ 
vail where the dealer is a manufacturer.®® 

Absence of latent defects. At least where the sale 
is by a manufacturer, there is an imphed warr an ty 
that the goods shall be free from any latent defect, 
not apparent on a reasonable inspection of the sam¬ 
ple, of a character to render the goods unmerchanta^ 
ble®® or unfit for the purpose for wfaidi thqy are 
bought®® According to some authority the war¬ 
ranty against latent defects extends no further,®® 


XdsiftMloa c& effect off towffwe vaaN> 
xeatiee 

'Dbder eaJee contract reettiiiff re¬ 
ceipt of tuna machinery already de¬ 
livered, provision that no other agree- 
ments or warranties should limit or 
quality terms of coatraot was a lim¬ 
itation on effect of implied warranties 
rather than a denial of their exist¬ 
ence and did not bar an action by 
buyer for breach of implied warran- 
tlea—Deere & Webber Oo v ICoch. 8 
X.W8d 471, 71 649, 189 AJL.TL 

1870 

Sim Hass—& F Bowser 4b Co. v 
Birmlnsham, 177 17 BL 868, 876 
Mass. 289 

K J.—F Am North Co. v BeebOi 168 A. 

682, 11 N JJUsc. 769. 

65 CJT p 788 note 68. 

8S. Oa.—Findley V Downing Motors, 
64 SB.2d 716, 79 OaApp 688— 
Washington, eta, B. Co v. South¬ 
ern Iroii, eta, Co, 118 BJEL 906, 88 
GSiApp 684 

Xy—Dreyex^Whitehead 4b Goedecke 
V. Land, 216 SW2d 418, 809 Ey. 
118. 

Mich.—Detroit Trust Co v Blngel, 168 
NW 188, 108 Mich. 68. 

Ohio—Regula v. Oerber, Com .PL, 70 
NA2d 668 

88. NJBL—Johnson v Walsman 
Bros., 86 A.8d 684, 98 NM 188 
NJT—B. ID. Brooks Ca v Storr, 168 
A. 888, 111 N JLaw 816. 

84. BXr-Dwares v. CSifton Tam 
MiUs, 16 A.8d 601, 66 B.L 471. 


frovlsioa statins buyer 2iad **eaB-| 


•amined** automobUe and aooepted it 
*in its present condition.** and ex¬ 
pressly waived all claims for dam¬ 
ages constituted waiver of all defects 
in automobila latent or patent, and 
was squivslent to waiver of all war* 
ranties, express or implied.—Morgan 
V. Wllllsme, 169 &BL 811, 46 Ga.App 
774 

88. La.—guhlmann v. Pnrpera, App, 
88 So 2d 84—Fabaeher v Ghisal- 
berti, 189 So 70, 18 LaApp 699— 
United Motorcar Co. v. Drumm, 8 
LaJbpp 74L 

88. La.—Maddox v Eati^ App., 8 So 
I 8d 748. 

I Ssle of table **as isT* does not re- 
I lieve the seller of all warranty, and, 

I although an old, and secondhand ta¬ 
ble sold **00 is** must be fit for use 
! se a tsble, it is not warranted to be 
I in perfect condition free from all de- 
I facts which usage and age might 
I cause—Maddox v KSatSi supra. 

‘ 87. N.C.—Pods V. Plnehurst, Ina, 8 
81D.2d 871, 116 Na 607—Williams 
V l>ixie Chevrolet Co, 188 SAL 719. 
209 NXX 28 

88li CsL—Loose v FUddnssr, 8 P 8d 
617, 181 CaLApp. 77. 

Colo—Lindsey v Stalder, 808 P2d 
88, 180 Colo 68, 18 A.LR.Sd 610 
m.— People V. Western Picture 
Frame Co., IS NBL2d 958, 868 HI 
886—Grass v Steinbsrg; 78 N.X.8d 
SSI, 881 niApp 878. 

NT—Navarette ▼ Travls-Zlegler 
Oo, 104 NTS 888. 

RXr—Dwares v Clifton Tam Mills, 
18 A.8a 601, 66 B L 47L 

tl68 


WidL—Mono Service Oo v. Kurta 
17 P8d 89, 170 Wash. 680. 

65 CU p 788 note 77. 

Bights of parties to sale by sample 
generally see supra | 187 

Sale by both samdo and description 
see infra 9 819 

What constitutes sale by sample see 
supra I 187. 

89m BC—Blohmond Pressed Metal 
Works V Ehloy, 164 SBL 418, 157 
8 a 426. 

56 CLJ. p 788 note 70. 

OOu lowaj—Dorman v. Thorpe, 850 N 
W. 908, 217 Iowa 9L 

SCL—Ridimond Pressed Metal Works 
V Haley, 154 SB. 418, 167 8a 480 

55 CLJ. p 788 note 80 

6L Mass.—Baker v B^Ukher, Quin¬ 
cy 4, 

56 CJ p 788 note 8L 

88. MidL—Steering Wheel Co v Fee 
Blectrlo Car Co, 140 NW. 1016, 
174 Mich. 512 

65 CJ.p 788note8S. 

68. Ean.—Nansas City Wholesale 
Grocery Ca v. Weber (Packing 
Corp. 78 P2d 1278, 08 Utah 414. 

65 Cjr. p 786 note 8 

ea Ean.—Nlxa Canning Ga v LCh- 
maan-Hlgglnaon Grocer Co. 79 P. 
141, 70 Ean. 064, 70 L.BJL 658. 

65 CLJ p 786 note 4. 

66. MtCh^Bemy v HCaly, 186 NW. 
808, 101 Mich. 866, 80 LJEUUNS.r 
189, 81AnnGaa74. 

56 aj p 787 note 6. 
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and, ns to dealers, no sudi warranty is to be im¬ 
plied,®® but there is other authority declaring that, 
in sales by dealers, there is an implied warranty 
against defects rendenng the property unmerchant¬ 
able, not discoverable on reasonable examination of 
the sample,®^ and this is the rule under the Umform 
Sales Act®® This warranty is not operative as to 
patent defects.®® 

(2) Correspondence with Sample 

On a Mie by sample a warranty exists that the goods 
shall be according to sample unless the buyer knows that ' 
the seller has no knowledge of the bulk, or the seller ex¬ 
pressly excludes such urarranty 

On a sale by sample, a warranty exists that the 
goods shall be according to sample^® or, more spe- 
afically, that the bulk of the goods shall correspond 
with the sample m kmd,^^ character,?® and quahty?® 
at the time that the property in the goods passes to 
the buyer?® Ordinanly this warranty is effective 
as to every item of the bulk,?® but, if the sale is by 
the average sample, the warranty is only that the 
average of the bulk corresponds with the average of 
the sample ?® There is authonty holding that, under 
some circumstances, a substantial, and not an exact, 
correspondence in quahty between the bulk and the 
sample is all that is required.?? Where the bulk is 
not mtended by the parties to correspond with the 


sample in every respect, but only in certain par¬ 
ticulars, there is no warranty that the two shall be 
the same as to matters as to vhich the sample was 
not expected to furrish an\ test.?® 

Where the buyer knows, or should know, that the 
seller himself has no knowrledge of the bulk other 
than that afforded by inspection of the sample, there 
is authority that the seller cannot be taken as war¬ 
ranting that the bulk and the sample correspond in 
quality,?® and that such an obhgation arises only 
wrhere the seller may reasonably be supposed by the 
bu^er to have exerased a discretion m the selection 
of the sample®® by himself or one acting for him,®^ 
but, de^te the absence of any exercise of discretion 
by the seller in selecting the sample, he may be liable 
on an express warranty of correspondence betw’een 
bulk and sample.®® It is not necessary that the sell¬ 
er should state in terms that the bulk corresponds 
with the sample m order for the warranty to arise,®® 
or that he should know of the defects in the bulk 
rendenng it unhke the sample,®® or that he should 
be neghgent m ha\ing failed to discover such de¬ 
fects.®® 

Disclaimer There is no w a rr a nty that the goods 
shall corre^nd with the sanqile where the seller 
expres^y excludes sudi warranty ®® 


6Si W«dL—Fralne Madh. Oo v 
Buck. 166 P SO, 90 Walk. 844, Ann. 
CaalfllTC 841. 

65 a J p 787 note 6. 

67. Oa.—M. C. BUser Go v Branan, 
120 SB. 417, 81 OaApp S41 

66 C. J p 787 note 7. 

es. 17 J--Stewart v YoU. 79 A. 1041, 
81 NJXaw 828 

66 CLJ p 787 note 10 

OS. Oa.—H. C Eleer Oo v Branan, 
120 SB. 427, 81 GclApp 841. 

65 GL J. p 787 note 8 

TOu ns —American Blaetlce v. XT. S, 
DaNT, 84 FSupp 194. motion 
denied 84 FSopp 108. affirmed, CL 
A.. 187 F8d 109, certiorari denied 
72 S Ct 68, 842 U 8 829, 96 

HI.—GnuM V Stelnberr, 79 17B.2d 
881, 881 nLApp 878. 

Old —Pauls Valley Milling Co. v 
Oekbert, 78 P2d 686. 182 OkL 600, 
117 AX.R. 466 

Pa.^—Aroo Metalseraft Co v. Shaw, 
70 A.Sd 860, 864 Pa. 89 

Tenn.—Blblnger Shoe Co v Thomas, 
1 TsmLApp. 161. 

66 OJ. p 788 note 88. 

71. Neb—Crawford v IL B. Wedks 
Seed Co.. 198 NW, 271. 110 Neb 
196 

66 OJ. p 784 note 86. 
nC JS—74 


78. Tex.—Adklns-P61k Oo v. Bark¬ 
ley, dvApp, 297 S.XV 767. 

66 C J. p 784 note 86. 

TW IiS.—DunbsjvDukate Co v Mar¬ 
tin Fountain ft Co, 181 So. 186^ 171 
liS. 891. 

66 CU. p 784 note 87. 

under eatpt eas provlsloiis of the 
milform Sales Act there is an Im¬ 
plied warranty that the bulk shall 
correspond with the sample In gual- 
Ity—Beadex Microprint Corp v Gen¬ 
eral Aniline ft Film Corp, 74 NTS. 
8d 618, motion denied 78 NYS2d 
622, 191 Mlse. 414-^6 OJ. p 786 note 
1 . 

7ft Tex.—Adklns-Polk Co. v Bark¬ 
ley, GlvJLpp, 297 SW. 757 
66 OJ. p 796 note 88. 

78. NT—Iieonard r. Fowler, 44 N. 
T 289 

65 GJr. p 726 note 89 

7ft NT—Ijeonord v. Fowler, 44 N. 
T 289 

65 C.J. p 726 note 90 

77. Conn.—Lk A. Zxtdwood, Jr.. Xha 
V Groas, 122 A. 69, 99 Conn. 296 

66 cur. p 726 note 91. 

7& XTS—ICaml Cycle, etc., Co v. 
National Cariboo. Co., CLGAuChlo. 
268 F. 46 

66 C J. p 786 note 92. 

11<39 


79. MO.—Gunther T. Atwell, 19 Md. 
157 

65 CLJ p 726 note 92. 

80. Mdj—Gunther v. Atarell, supra. 

66 CLJ p 786 note 94. 

81. Md.—Gunther v. Atwell, supra. 
88. US — VTatJw V. Louisville To¬ 
bacco Warehouse Co.. By, 240 F. 
919, 168 CCA. 606 

88. CaL—C. O. Bashaw Co v. A. XT. 
Plnkham Co.. 246 P 1064, 77 CaL 
App. 691 

65 CUT. p 786 note 97. 

8ft 8 CL—Greenwood Cotton Mill v. 
Tolbert, 89 ftE. 668, 105 8.CL 278, 
AnnCss.l91TC 888. 

65 OJ P 786 note 98. 

88. SC.—Greenwood Cotton Mill v. 
Tolbert, supra. 

8ft US—American BlasUcs v XT S, 
DONT, 84 F.8npp 194, motion 
denied 84 FJSupp 198, affirmed. C 
A., 187 F2d 109, certiorari denied 
72 ELCL 68, 848 US 829, 96 L.Ed 

N T.—Navarette v. ^MvlS-Zlegler 
Co., 194 N.Ta 882. 

66 CJ. P 722 note 77 CaL 

Sale^asU” 

Sale of intelor rsyon yam sold 
*%s Is^ bound buyer to take Inferior 
rayon yam delivered, even though 
suOh yam was not of as good guslity 
as ssmjbles submitted.—Industrial 
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Opportunity to compare. The general rule, af¬ 
firmed by provisions of the Uniform Sales Act; is 
that there is, m a sale by sample, an implied ivar- 
ranty that the buyer shall have a reasonable op- 
portuni^ of comparing the bulk with the sample.^^ 

b. Oompaxlson 

Where the eele le by oomperleon, there le e werrenty 
of oorreepondenee between the bulk and the deeignated 
standard of comparieon. 

Althougjh the circumstances attending the trans¬ 
action are not such as to mchide all the elements 
necessary to a sale hy sample strictly, where the 
sale is by comparison, there is a warrant of cor¬ 
respondence between the bulk and the designated 
standard of oompanson,^* as, for instance, where a 
Specimen is exhibited as an exemplar of goods to be 
famished, which are not in existence at the time of 
sudi eachibitioo,^^ or where goods are sold on the 
express agreement that th^ shall conform to hke 
goods famished to the buyer under previous trans- 
actions,*^^ or other specific goods of similar char¬ 
acter known to the buyer and designated as the 
standard by which the sale is made;^^ but if the 
reference is merely way of praising the goods 
offered and msoffiaent to constitute an express war¬ 
ranty there is no sale by comparison so as to give 
nse to such liabihty.** There is no warranty of 
fitness in^lied from sndi a sale.*^ 


§ 319. Sale by Description 

ThP gMierul rule It that In a aale by daaeriptlon there 
le a warranty that the gooda aold ahall oorreepond with 
the deecriptlon, and a further warranty le Implied that 
the gooda of the kind described shall be merohantable. 

The general rule, affirmed under provisions of 
the Uniform Sales Act, is that m a sale by descrip¬ 
tion there is a warranty that the goods sold shall 
correspond with the description,^^ whether the de¬ 
fect IS hidden or discoverable by inspection The 
warranty applies where a seller sells things as being 
of a particular land, the buyer not knowing vdiether 
the seller's r^resentations are true or fals^ but 
relying on them as tme,^^ or, as otherwise steted, 
where die buyer has not seen the artide sold and 
rehes on the descnphon given to him by the seller,^^ 
or has seen the goods, but the want of identity is 
not apparent on inspection.^^ This warranty of cor¬ 
respondence to the description has been designated 
by some authorities as an implied warranty, and it 
IS so termed m the Umform Sales Act;^* tty other 
authority it has been denominated an express war¬ 
ranty,^ and agam it has been said that, although the 
warranty is in its diaracter one imphed tty law, yet 
the basis and ongm of the imphcation and hence of 
the warranty are to be found m an express war¬ 
ranty* 

A further warranty is imphed that the goods diall 


Bayon Oorpoxatlon v. Clifton Tarn 
Killa^ ISS A. 886, 810 Fa. 823 
87. Oomiw—Ifc A, Lodnrood, Jr. Ine. 

V Qroaa. 128 A. 58. 98 Conn. 296 
65 GLJ p 787 notes 13,18. 
aa. X.T.—ZabrlSkle v Central Ter- 
mont B. CO., 29 27JL 1006, 181 NY 
72. 

65 C J p 787 note 16 

as. N.T—Henry v Talcott, 67 NS. 
617, 176 N.T. 886, 18 NYJknxLCae. 
219 

66 CJ. p 788 note 17 

ga Cal.—SVee v Slnss, 197 FAd 
864, 87 OalAppSd Supp 988. 

55 C.J p 788 note 19 
SI. &D—Gray v Gnmey Seed, etc., 
Co, 281 N.W 940, 57 SD 280 

65 CJ p 788 note 20 

SSL CaL—Bosh v Van Camp Sea 
Food Co, 208 P. 1026, 51 CaUlpp 
440 

66 OJ p 788 note 21. 

93m Mass—Whitmore v South Bos¬ 
ton Iron Co.. 2 Allen 52. 

94L Arl&—Singleton y. Bnnn, 224 P. 
2d 642. 71 Aria. 160 

Ca L Oc sp n a JUds eitad In Smith y. 
Zlmballst. 88 PAd 170, 174, 8 CaL 
AppAd 884. 

Oa.—aOnitoa y. Jordan, 195 SJBL 110, 
67 GaAw 207—Stsnta v. HoCray 


Befrlgerator Sales COrp, 188 SSL 
888. 64 GaJLpp 679 
HI—Graas y Steinberg, 78 NS.2d 
881, 881 IlLApp 878 
Khas—Blnrrlsn y. Conrad ft Co„ 40 
NB.2d 12. 212 lOLaa. 070 
NJ—luUnool y Bloe^ 22 A.2d 459, 
180 N JAaw 871 

NTj—R eotor, Wardens and Vestry¬ 
men of Ghuroh of St. Mhtthew and 
St. Timothy In City of New York 
y Title Guarantee ft Trust Co.. 885 
N.Y.S 297, 246 AppJDly 261, afBrm- 
ed 4 NB.2d 740, 272 N.Y 668 
Ohio—-Phllllpa y Sharp* 186 NAL 
502, 44 Ohio App 811. 

WeeTii CranOen Bnglneerlng Co y. 
Wlnalow Marine Ballwaar ft Ship¬ 
building Co, 01 P2d 126, 188 Wash. 
1, 100 A T. ’R, 1457 
65 GLJ p 788 note 27, p 748 note 51. 
Warranty of yarlety generally In 
sale of seeds see infra 6 280. 

Parttoulav desozlptloaa wHUa role 

(1) **Bagdad goat Skins dry salb* 
ed."—Agoos Kid Co y Blumenthal 
import Oorporatton, 184 NS. 270, 
282 MSaa. 1 

(2) **#3 Common ft Btr rough 
green Alder, with Maple deyeloping** 
—Undsey y. Stalder. 208 P2d 88, 
120 Colo 62, 12 AA,.B.2d 610 

(2> 'Tlrst salted** Sklna.—a Z> 

1170 


[Brown ft Go. y. Standard Bide Co, 
168 A. 667, 201 Pa. 542 

I (4) *New oar of the year 1922**— 
Denenberg y JUrad, 16 NB.2d 660. 
SOO Man. 488. 

(6) Other paitleolar descriptions 
see 66 GLJ p 788 note 87 [b]. 

96. Maas.—Agoos Kid Co y. Blnm- 
enthal Import Corporation, 184 N 
S. 270, 288 Mass. 1. 

96. Me.—Henderson y Beroe* 60 A. 
2d 46, 142 MS. 242, 102 AXB. 672 

66 G.J p 728 note 84. 

97. WVa.—SchalCner v National 
Supply Co, 98 SS. 680, 80 WVa. 
m— Wilson V. Wlggin, 81 SAL 842, 
78 WVa. 660 

96. Msir—Henderson y. Beros, 60 A. 

8d 46. 148 Me. 242, 162 AJUR. 672 
OU—Tmdgeon y Patterson. 290 P. 

419, 140 OkL 68 
56 GLJ. p 788 note 20. 

99. HL—Grass y. Steinberg, 72 NAL 
2d SSL 281 IlLApp 278. 

66 GLJ p 748 note 86, p 748 note 6L 

1. GaL—SI Zarape Tortilla Factory 
y Plant Fbod Gorp., 208 P8d 18. 
90GaLApp8dS80 
66 CJ p 748 note 87. 

9. Mo—Long y J. K. Annaby Co, 
48 Mo App 268 
66 CJ p 742 note 28. 
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be saleable or merchantable of the kmd descnbed^^ 
at least where the buyer has no opportunity of m- 
spection,^ or, as expressed under the Umform Sales 
Act, there is a further warranty implied, where the 
goods are bought by description from a seller who 
deals in goods of that description, whether or not 
he be the grower or manufacturer, that they shall be 
of merchantable quality ^ A general warranty of 
the goodness or quahty of the property sold^ or a 
warranty of fitness for the purpose mtended^ does 
not necessarily anse under a sale of this sort, but, 
on the other hand, the implied warranty that the 
goods shall correspond with the description does not 
necessarily preclude a warranty of fitness for a 
particular purpose,^ and the mere fact that an ar- 
tide is denoted by its trade name m the contract 
of sale does not exclude all warranties from the 
contract* Where the description itself includes 
withm its terms matters relative to the quality of the 
property, there is a warranty that it answers the 
quality which has been made a part of the descnp- 
tion,i* especially where the terms descnptive of 
quality designate a particular grade or quahty well- 
known in the trade among those dealing m goods 
of the diaracter sold and descnbed,^^ although even 
in such a case there is no warranty of quality im¬ 
plied beyond that comprised withm the descripbon 

A sale by descripbon, techmcally, is one in which 


the idenbfication of the goods soM depends solely 
on the descripbon set forth by the parties Words 
of the seller describing the subject matter of the 
sale may properly be regarded as warranbes;^^ but 
the mere use of descripbve terms in the sale con¬ 
tract is not operabve to bring mto existence the 
warranties ansing from a sale by descripbon, where 
the sale is not such as to consbtute a sale by descnp- 
bon,is^ as where the subject matter of the sale is 
determined by independent means not connected 
with the descripbon^* and the latter is only in¬ 
cidentally mserted,^^ as for purposes of idenbficar 
bon,^* or where the transfer of btle is directl> con- 
diboned on the deliiery of goods answenng the 
description instead of merely being collaterally re¬ 
lated thereto^* It is not essenbal to a sale by 
descnption that the descnpbon be the language of 
the sdler, employed with reject to the property, 
but there may be a sale by descnpbon, with the ap¬ 
propriate warranbes resulting from such a sale, 
where the buyer orders goods of a parbcular de¬ 
scnption and the seller delivers m re^nse to such 
order.*® 

Exchuion of Tcarranttes. The ordinary rules as to 
exclusion of warranty, as considered supra § 317, 
apply to the warranbes ansing from sales by de- 
scnpbon.** 


a WTa.—TTonnaa Iiumber Go v 
Keyatono litK Oo. 181 as. IS. 100 
WVa. 615 

66 C J. p 740 note 28 
4b KJ—Ivans v iMuxy, 60 A. 856, 
67 NJIAW 168 
66 C J. p 740 note SO 
a WaiilL—United Tig & Date Co v 
Falkenbora, S8 P Sd S87. 176 Wesh. 
ISS 

66 OJ. p 748 note 6S 

& NH.—Taxnkln v KOlson-DowUns 
Coal Co. 180 A. 26, 88 NH. 06 
66 C J p 740 note 80 

7. Qa.—Kontos v Jordan, 106 8 EL 
SIO, 67 GaApp S67—Kreats v. Me- 
GrsV Refrigerator Sales Corp., 188 
8E 888, 64 Oa^ApP. 678. 

66 aj p 741 note 81. 

8L Mass —Oountrv Club Soda Co v 
ArbadUe^ 181 KJD. S66, 270 Mass. 
121 . 

8L Mi<dL—MennOl MiUlng Co v. 
Acme Fie Co., 266 KW. 482, 288 
Mlbh. 467. 

Or—J A. Co V. Corlev. 18 

P2d 610, 140 Or 461 

10. Mo-^Belt Seed Co. v Mitohel- 
blU Seed Co., 168 S.W2d 106, 286 

MoApp 148 
66 a J. p 741 note 82. 

11. CaL— 3 ia Zarape Tortilla Pactoty 


V Plant Food Oorp., 202 P.2d 12, 
90 CalJipp.2d 886 
66 a J p 741 note 88 
18, Ga.—De iKWch MiU Mfg. Co v 
Tutweiler Coal, eta, Go„ 68 SR 
700, 2 QaJtoP 492. 

55 C J p 748 note 24 

18. Ariz.—Singleton ▼ llnnn, 71 
Arts. 150, 224 P2d 842. 

14, Ge^—Morton ▼ W T Tharpe & 
Co, 154 S.R 718, 41 OaAm> 788 
Wash.—Crandall Engineering Co. v 
WlnSlow Marine Railway & Ship¬ 
building Co, 61 P2dl86,188 Wash. 
1, 106 JLL.TL 1467 
66 CJ p 748 note 89 M. 

Sesorlptlom la bOX of paroels or 
sals note of thing sold amounts to 
warranty by seUer that subject matp- 
ter of sale oonforms to such descrlp- 
bon—4tmlth v Zimbalfst, 88 P.2d 
170, 8 CaLAppAd 224. 

18* HI—Oocpas aWs gpoied 2a 
Grass v. Steinberg, 72 NJBLSd 221, 
826. 221 nLApp. 878 
Mb Oorpns JtBOm cited In Bblt Seed 
Cio V Mltbhellim Seed Oou, 168 S 
W2d 106, 109, 288 MoApp. 142. 

66 CLJ p 742 note 82. 

la. Celw—Du Tal Moore A Co v 
Ward, 87 P.2d 782, 21 CtLAppSd 
206 

Til. —cknpns JlDBlg Qpoted in Grass v 
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Steinberg. 78 MR2d 281, 285, 881 
niApp 878. 

56 CJ* p 742 note 40 

17. Ill—Oocpas juris qpotsd in 
Grass v. Steinberg, 72 XALSd 281, 
286, 231 niApp 278. 

55 Cjr. p 742 note 41 

18. Wia.—Rollins ▼ Northern Ijand 
etOL, Co., 114 X.W. 819, 184 Wia. 
447. 

66 CLJ p 742 not. 48 

19. NT —Heath Dry Gas Go v 
Hurd, 88 NR 18, 198 N.T 255, 85 
IjuRA-ATS., 160 

66 OJ p 742 note 48 
90. CeL—Newhau Land. eta. Go v 
Hogue-Kellogg Co., 204 P 562, 66 
GslApp to 
55 OJ. p 743 note 47 
Wscraaty of Usd 
seller, famishing specllled goods 
in compliance with order describing 
them, warrants that goods are of 
kind ordered. 

Orw—HottliofI T Portlaad Seed Co, 
800 P. 1029, 187 Or 163 
WaslL—Larson ▼. Fannerir Wsre- 
hoaas Co, 297 P. 758, 161 Wash. 
640. 

SL KLT—Alexander y. Sola. 185 N. 
TA 869 

Va.—Wood y QuiUin. 188 SAL S16, 
167 Va. 256 

Wash.—United Fig A Date Cow y. 
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Sale by description and sample. 'When, a sale is 
made both by sample and by descnption» it is the 
general rul^ affirmed under pro\'isions of the Um- 
form Sales Act, that it is not suffiaent that the 
bulk of the goods correspond with the sample if they 
do not also correspond with the description.*^ The 
goods sold must comply with the descnption and be 
of a quahty equal to the sample.^ 

§ 320. Duration of Warranty 

A warranty mayp by asreamant of tha partlas, ba 
mada a continuing ona* or It may ba llmitad to as to 
oovar only dafaots diseovarad within a oartain tima. 

A warranty may, by the agreement of the parbes, 
be made a contmnmg one,^^ as, for example, for a 
fixed length of time,^^ or for a reasonable time for 
the discoveiy of defects,^^ or, in the case of a 
contract contemplah&g future ddivenes or delhr- 
enes from time to tune, coextensive with the agree- 
ment;27 or the subject matter of the contract may 
be such as to imply its contmuance.^8 Qn the other 
hand, a warranty may be limited so as to cover 
only defects discovered within a certam timci in 
whidi case it contmues in force only for the desig¬ 
nated period,^* and defects not discovered withm the 


period are at the purdiaser’s unless the lim¬ 
itation is waived^i or there is fraud on the part of 
the seller.** 

§ 321. Timeto Which Warranty Relates 

Unless otherwise expressed, e warranty relatee only 
to the time of sale and does not cover future defects 
not thsn In existsnoe or Inherent In the article. 

Unless otherwise expressed, a warranty relates 
only to the time of sale and does not cover future 
defects not then m existence or inherent in the ar¬ 
ticle,** and this is true although the contract is for 
future delivery *^ That is to say, a breach of war¬ 
ranty can be predicated only on a loss caused by a 
defect which existed at the time of the sale,** al¬ 
though, if then existent, it need not be fully de¬ 
veloped.** The parties may, however, by their con¬ 
tract fix a date other than the date of sale as the 
time at which a warranty must be fulfilled.*^ A 
warranty that the article sold s as good as any 
other article of like kind in use or on the market 
refers only to the tune of the sale, and not to like 
articles put on the market subsequently.** 

Antecedent date. The warranty may its terms 
be limited to a time pnor to the date of the sale ** 


FBlkttaburs. 18 P2d 287, 178 Wash. 
128. 

88 CJ. p 748 note 60 
an NT—Headfix Microprint Oorp 
V. General Aniline & Film Coxp., 74 
NTaSd 618, motioa dented 78 N 
Y.&2d 622. 191 Mteo. 414. 

88 CJ. p 742 note! 86, 88 
SSL Itees^Gonld v. Stein, 22 NHL 
47, 149 Man. 670, 14 AzilSR. 458 
5 I..R.A. 218. 

Neb—Seefua v De Tanslin, 188 N.W 
285. 108 Neb 62a 

aa Md.—Ebment v Bamah, 25 A.2d 
468, 180 Md. 451. 

55 CJ. p 744 note 7a 
S8L Kan —Govenlus Bros. v. Beegor, 
288 P. 627, 120 Ban. 711. 

55 CJ. p 745 note 71. 

S6. Md.—Xusent v. Barradi. 26 A. 

2d 462. 180 Md. 451. 

Wbnaaty of icaala gcloo 
Where a contract for the sale of 
hogs for reaale by the bnyer at a 
d e s ign ated market wananta that the 
hogs will bring n certain price on the 
nuu-ket bat fixes no time within 
whibh the buyer shall place them on 
the market, the bnirer mnst do so 
within a reasonable time after deliv¬ 
ery—Afilicfc T Streetar. 119 S.W. 28, 
186 MoJLpp 712 

fl7. Md.—Buxent v Bairasl^ 28 A.2d 
461^ 180 MA 461. 

55 CJ. p 745 note Tk 

sa Ky—J & Oolt Cob ▼. Barry, 890 
S.W. 105a 818 Ky iia 
66 CJ. p 745 note 7a 


fi9L Ohio —Dayton Oakland Go. v. 
Idvesay. 170 NJBL 88a 84 Ohio App 
808 

55 C J. p 746 note 74. 

SaUac hald to have notlaa of dafeot 
within tha period limited.—Smith v 
Wateh, l<a.App, 58 Sa2d 896 
sa SC—Waatinghonae Blaetrio, 
ato, Co. V Glenooa Cotton Mills, 90 
SBL 626. 108 SC ISk 
65 CJ p 745 note 7a 

81. NT—Johansmayer v. Eaamey, 
76 NTS 980. 87 Miae. 785 
SD—Lae V. Nenmen, 91 NW 880, 
16 SJ> 642. 

SSi Ga^Brooks Bros. Lumber C6 v. 
Case Threshing Mach. Co., 78 SB. 
4a 186 Oa. 754—Tinslay v GuUet 
Gin Oo^ 94 SJD. 898, 81 GaJkpp. 518 

88. Cdo—Lindsey v. Stelder, 808 P 
2d 8a 180 Colo. 5a 18 A.L.B.2d 519 
Md.—Basent v. Barraab, 85 A.2d 468, 
180 Md. 46L 

Tex.—Ooipns tate cited in MoCown 
V. Jennings, ClvJlpp., 209 aW2d 
408. 4ia 

56 CJ. p 744 note 8a 
Pood 

Manofitctiirer was not UaUo to 
oonsumar poisoned by aauaaga bought 
fkwm retailer more than twenty-four 
hoars after opening of hermetically 
aaalad can of aaoaago paOkad in oil, 
where can was opened with can open¬ 
er which waa osad for opening all 
oaanad goods, several praviooa aalaa 
bad bean made, and sausages were 
removed from can with ico pi^ 
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whidb when not in ose waa left ex¬ 
posed on shelf or top of oan.—Cuda* 
hy Packing Co v Baakii^ 166 So 
217. 170 Mtea. 884. 

84. IlL—Lathy v Waterbary, 80 N 
BL 861, 140 BL 664. 

66 CJ p 744 note 6L 

86. Me—Brown v. Edwards, 66 A. 

498. 97 Me 664. 

66 CJ p 744 note 6a 
After proeessiBg 

Where buyer ordered ‘*roash, green 
Alder,** the fact that, after it waa re- 
aawed to smaller dimensions, ma¬ 
chined, and kUn dried. It was not 
what bnyer expected did not estab¬ 
lish a fUlnre by seller to fill the 
order In accordance with description, 
since buyer was required to show 
thst the lumber, whUe still in the 
rough green state, did not meet speol- 
flcatlons.—Lindsey v Stalder, 208 P 
2d 88, ISO Colo 6a 18 AXbB.8d 518 
88L OU —Wooteey v Zieglar, 188 P 
164, 88 OU. 7ia 

817. NC—Times Co. v North Gkro- 
Una Steel, eta, Co., 19 SBL 147, 114 
NC 284 

66 CJ p 744 note 64. 

88. m.— Lroquols Furnace Co. v. 
Wnun Mfg Co., 77 IlLApp 69, re¬ 
versed on other grounds 64 NJBL 
987. 181 ni 68a 
65 CJ p 744 note 6a 

8a N T—Worthington v Bjsmnsnn. 
88 N.T.S 76, 89 AppJDiv. 617, af¬ 
firmed 78 NBL 1184, 180 N.T. 669 
55 CJ. p 744 note 6a 
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Where a contract of purchase is not made until after 
test of a parbcular artide of the kind to be fur- 
nished^ the fact that the article of which trial was 
made did not conform to the warranties in the con¬ 
tract of purchase is no defense to an assertion of 
a breach of such warranties Wliere there is an 
express warranty as to condition of an article at the 
time of f»assing of title, the buyer is not bound to 


§§ 321-824 

examine or investigate the condition of the artide 
pnor to that 

§ 322. Security for Performance 

Recovery of the purchase pnce paid bj* the bi^r 
on breach of warranty is discussed infra § 497* 

Examine Podcet Parts for later cases. 


SALES 


2. PAsncuLAa Wassaxtees 


§ 323. QuaEty and Fitness 

The rules governing: warranties of quality in 
general are discussed mfra § 224; fitness for pur¬ 
pose in § 325, fitness for dupment in § 326; mer- 
diantability m § 327; and genuineness m § 328. 

Examine Pocket P^uts for later cases. 

§ 324. -Quality in General 

a. In general 

b. Defect as latent or patent; material 

and workmanship 

c. Expicss warranties 

a. In (lenaral 

Although «t common law orcflnarlly there le no Im¬ 
plied warranty of quality on a eale of goode, eueh an Im¬ 
plied warranty may arlee under the clreumetancee of the 
oaee, partloularly where etatutee In effeot provide there- 
fdr. 

Ordinarily, at common law and m the absence of 
statute providuig otherwise, there is no implied war¬ 
ranty of quahty although the sale is for a fair 
once,^^ or warranty that the mass of goods is of 


uniform quality throughout,^^ and the law* presumes 
that a bu>er who fails to exact an express w*arranty 
relies on his own judgment.^* Under proper mr- 
cumstanoes^ however, particularly where so provided 
by statute, an imphed warranty of quality, condi¬ 
tion, or freedom from defects may anse,^^ and an 
implied warranty of quality is not excluded by Eie 
absence of an express warranty,^* or by the fact 
that the seller does not know of the defects in the 
property.^7 It has been held that if nothing is said 
about quality the seller impliedly warrants the goods 
to be of four and ordinary quahty according to the 
appearance of the goods,but this does not apply 
where the artide is of such a character that ordi¬ 
nary drill cannot ordinarily produce a good one, and 
success depends on chance.^^ Some courts exhibit 
a tenden^ to extend the application of the doctnne 
of implied wa rr a nty of quality.*® It has been hdd 
that the oonstituting dement of an imphed warranty 
is a justifiable reliance by the buyer on the sdler 
as to the quality of the artide puithased.®^ 

In a sale for a fair pnce a warra n ty of quality is 


40u V 8 —Aeeomulator Oo ▼ Du¬ 
buque St R. Oo, Iowa. 64 7 70, U 
C 0,4 , S7 

S5 OJ p 744 note 67. 

41 . KT—Nb 616 FlatbuOh Ave. 

Gorp V HAtofi; S14 NTS 168, 
186 Mlse. 678 

40. US—>7 W Woolworth Go ▼ 
Wilaon, COJLTa^ 74 78d 489, 98 
A.£jJt 681 
66 Cjr p 747 note 9 
Itale other thaa bar aamfeeturer or 
espert 

In an eseenteU sale of an ezletlnff 
article, of which the seller Is neither 
the manufacturer nor a dealer pos¬ 
sessed of expert knowledn either 
aotoal or pretended, with respect 
thereto, there Is no implied wizranty 
In the ahsenoe of fraud on the part 
of the seller unless the defects com¬ 
plained of are latent and the seller 
knows that the buyer has relied on 
the Judgment of tho seller, who 
knew or might have known of the 
existence of the defoeta.—Cbrlsten- 


benr V Salk, 8 So Sd 148, 191 Miss. 

14a 

48!. aHnn.—Shatto v. Abernathy, 89 
N.W. 82a 86 Minn. 688 

66 CJ- p 748 note la 

4a ua—Reynolds ▼. Palmer, CG 
NG.. 81 7. 48a 

Ind.—Gourt v Snyder, 88 NBL 7ia 8 
mdJkpp. 44a 60 AmJaR. 847. 

4Bi Arls.—Singleton t. Dunn, 884 
Pld 64a 71 Aria 160 

HI—Spero Blec; Gorp. ▼ Wilson, 71 
NJ12d 887, 830 HlApp 638 

NT—Donovan ▼. ADollan Go, 200 K 
BL 816, 870 N.T. 867. 104 AJLJL 
64a reargnment denied 8 NJBlSd 
66, 871 N.T 688 

Tex.— Southwestern Dmx Gorp. v 
TSylor, GtvAn^ 108 aW 8d 88a 
reversed on othw grounds 181 aW 
8d 96a 184 Tex. 41. 

Whrranty of: 

Tltness for: 

Purpose see Infta I 886. 

Shipment see Infra I 8Sa 
Merchantability see Infra I 887. 


OondltloBsl sale 

Implied warranties of quality and 
fitness Inhere in a conditional sale 
contract unleaa apeelfically nega¬ 
tived or excluded.—Warren Co, v 
Exodus, 64 NE.2d 77a 114 IhdApp 
661. 

4a R.L—Keenan Cherry. 181 A. 

809, 47 RX 186. 

Existence of express warranty as 
precluding implied warranties see 
supra I 8ia 

47. ac—Greenwood Cotton Mill ▼ 
TOlbert, 89 SJS. 66a 106 aa 873. 
Ann.Gaa.l9I7C SSA 
66 GU. P 716 note 8a 
4a niw-^Fucha, eta, Mfa Oa ▼ 
Klttredge. 146 HLApp 860. affirmed 
89 NA 78a 848 HL 8a 

4S. RL—TuCba. etc, Utg, Ca ▼. 
SUttredge, supra. 

sa K.G—Swift ▼ Aydlett 185 aiL 
14a 198 N.G 980 
66 C-r. p 748 note lA 

61 . TeXtf—MoMorrles ▼. Clardy, Civ. 
Appl. 888 aWAd 167. 
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implied under the avil and, in at least one 

common-law jurisdiction,^* on the ground that a 
sound price warrants a sound article but m other 
jurisdictions the courts have expressly refused to 
apply the maxim of the avil law that a sound price 
implies a sound commodity ** 

Trade-name. It has been hdd that a buyer who 
asks for an arhde under its trade-name, thereby 
indicating that he knows what he wants and does 
not rely on the skill of the vendor, is not the bene¬ 
ficiary of any warranty except that the artide de- 
hvered diall be merchantable and the kmd spea- 
fied.** However, the fact that an artide is sold 
under a trade-name does not necessarily exdude 
from application all the subdivisions of the Uniform 
Sales Act dealing with quality,and it has been 
held that in the sale of a ^eafied artide under its 
trade-name there is an imphed warranty that it is 
free from defects ** 

Perishable goods. There is usually no implied 
warranty that the quality of perishable property 
will Gontmue for any defimte time or period.** 

Secondhand goods. Although there may be an 
implied warranty of quahty m the sale of second¬ 
hand goods, at least under the Umform Sales Act,** 
It has been said that, as a general rule, there is no 
implied warranty of the condition, adaptation, fit¬ 


ness, or quality of any diattd sold as and for a 
secondhand artide It has been hdd that no war¬ 
ranty that goods, supphed under a contract to sell 
or a sale, are new or unused is mduded m im¬ 
phed warranties of quality ** 

In judicial sales there is no warranty of quality 
by the judgment debtor** or by the mars h al or auc¬ 
tioneer while acting withm the proper scope of au¬ 
thority** 

Warehouse receipts One who issues wardiouse 
receipts may, under proper circumstances, be con¬ 
sidered as being m the same position as a seller 
under a simple contract of sale as far as implied 
warranties of quahty are concerned.** 

b. Defect as Latent oar Patent; Matezial and 
Workmanship 

In a sale of an artlolo by the producer or manufac¬ 
turer thereof there la an Implied warranty that It le of 
eound material and free from latent defoete, but there 
le eome conflict of authority on the queatlon whether such 
an Implied warranty arlaee on a eale by a dealer other 
than the manufacturer or producer. 

Some authorities lay down the rule broadly, some¬ 
times under statute, that there is an imphed war¬ 
ranty that the seller knows of no latent defects im- 
disclosed,** and that, m the sale of a common ar¬ 
tide, there is an imphed warranty that it is made 


SB. La.—Blgmaa v. Lorlp, 66 6o. 

S66. 1S5 La. 285 
55 CJ p 748 note 22. 

BedUMSovy floea 

The aeller’e warranty asalnst red¬ 
hibitory vlcea la an Implied part of 
the contracts—27elaon v. 2L C 21. 
Tnidk Lines. 25 So 2d 286. 209 La. 
582—Womadc t. Lafayette Foml- 
ture Go, LaJkpp.. 50 So 2d 848—Boby 
llbtors Go. V Harrison, 189 Sa 686, 
19 LaJLpp 659—65 GLJ. p 748 note 
22 [bj 

58. S.G.—Southem Iron, etc.. Go v 
Bamberg; etc., R. OOi, 149 8JBL 271, 

161 8 a 606. 

55 GLJ p 748 note 22. 

54i SOL —Sanders v. H. Landreth 
Seed Go.. 84 SA 880, 100 Sa 889. 
55 GLJ p 748 note 24. 

Qaalitr and vnaatity 
A sound price warrants a sound 
commodity, both as to quality and 
quantity—Bond Bros Cash 6b DeUv- 
ery Grocery v. Glausaen's Bakeries, 
191 SA 717, 184 &a 96, 118 AAR, 
676. 

Known or unknown defeots 
Selling for a sound price raises 
an Implied warranty that the thlny 
sold la free from defeots known 
and unknown.—Columbia Weighing 
IfiadL Go. V. Rham, 162 SJBL 427, 164 
aa 876. 


5S, 2do—iCoore v Hiller, App, 100 
SW2d 881—Moore ▼ Kroger, 87 
SW. 602. 118 MoApp. 428 
B6L Or—J A. Campbell Co ▼ Gor^ 
ley. 18 P8d 610. 140 Or 462 
57. NY—DCelvlnator Sales Gorporsr 
tlon V Quahbln improvement Go. 
254 NT.S 128, 284 AppDlv 96 
Warranty of merchantability on sale 
of go^ under trade-name see 
Infra | 827 

58; NY—Sampson V Trank 7 Pda 
Co, 192 NYS 588, 199 AppJDlv 
854. 

59. lowa^-TTult Dispatch Go. v CL 
a Taft Go.. 197 N W 802, 197 Iowa 
409-^Bhynas ▼ Kedk. 161N W. 486. 
179 Iowa 422 

601 Ky—Moss Yount; 177 SW2d 

872, 296 Sy. 418, 161 AL.R. 441 

SL Tla.—McDonald v. Shaders, 187 
So. 122, 108 Tla. 98. 

Bale "em Uf 

Where one buys secondhand or 
used property Sa^ without war¬ 
ranty, he Is put on notice that he Is 
buying the property at his own risk 
and he should acquaint himself with 
the whole situation, and he la not 
entitled to a rescission except for 
actual fraud, imposition, or other 
like reasons —White Co. v. Badherlg, 
9 TennApp 50L 
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6B. NY—Donovan v JSoliaa Co.. 
200 NIL 815, 270 NY 267, 104 A 
LiR. 546, reargument denied 2 NBL 
2d 68, 271 NY. 582 
tUOMorm Ignosaaoe of bnyac’s bSllef 
If seller Is unaware that buyer er¬ 
roneously believes artldle to be new 
and unused, and does nothing to In¬ 
duce such belief, buyer cannot com¬ 
plain—Donovan T. JBIollan Co, su¬ 
pra. 

65. US—The Monte Allegro, Iffd., 
9 Wheat. 616, 6 LHd. 174 
55 CJ p 748 note 20. 

6A US—The Monte Allegro, supra. 
65. US—sHSsbeco Distilling Corpora¬ 
tion V Owlnga Mills DlstlUery, D 
GMd., 48 TSupp 880. 

66; Go.—Jones v Bhlghtstown Body 
Co, 184 SB. 427, 52 GaApp 667 
B Colt Co V. Asher, 89 RW 
2d 268, 289 Ky 286. 

MUIflsn defeots 

In Louisiana there Is a warranty 
on the part of the seUer against hid¬ 
den defects of the article or merchan¬ 
dise sold.—Womack v. Lafhyette 
Furniture Go, LaApp. 60 So 2d 848— 
MaoLehan v. Loft Candy Stores, La 
App., 172 Sa 867-^by Motors Co 
V Etarrlaon, 189 So 686. 19 lAApp 
659—Standard Motor Car Go v. St 
Amant 184 So 279, 18 LaApp. 298, 
reheard 188 So 461, 18 LaApp. 298 



77 OJ.S, 


SALES 


§ 324 


of good material C)nyersdy, it has been held, an 
implied warranly ordinanly covers only latent de¬ 
fects undisclosed^^ and not patent defects,or la¬ 
tent defects whirii are either disclosed or dis¬ 
coverable by the exerase of caution on the part of 
the buyer 70 More particularly, it has been held 
that in a sale of an article by the producer or 
manufacturer thereof there is an implied vrarranty 
that it IS of sound material and free from latent de¬ 
fects growing out of the process of manufacture,?! 
or free from defects not discoverable by ordinary 
inspection and tests,?^ or is of good workmanship.?^ 
According to some authorities, thig unpbed war¬ 
ranty of sound matenal and freedom from latent de¬ 
fects does not arise out of a sale by a dealer who 
is not the manufacturer or producer,?^ and it has 
been held that the silence of a dealer as to latent 
defects known to him does not give nse to any im- 
phed warranty against sudi defects,?^ but a dealer 
has been held hable on a warranty against latent de¬ 
fects if they affect the fitness of the article for the 
purpose for which it is made,?^ and he may be 
hable under statute.?? 

The fact that the manufacturer used reasonable 
care in selecting the matenal does not fulfill such 
a w arr a n ty ?< The reason is that the probabihfy of 
the maker’s knowledge is so strong that there is a 
presumption that the seller had knowledge of ffie 
defect?* It has been hdd that the manufacturer » 
not liable for latent defects m the matenal used 


whidi he is not diown and of which he is presumed 
not to know,** or where the buyer has had an op- 
portnmty of inspection during the process of manu¬ 
facture and rehes on his own judgment*! 

Secondhand article. A btyer ordmanly is not 
protected agamst latent defects which may exist m 
a secondhand article,** but a warrant may be im¬ 
plied if, after mspecting a secondhand article, the 
buyer is still misled, either through fraud, misr^re- 
sentation, deceit, or imposition, with respect to the 
character, extent, or probable consequence of a de¬ 
fect of whidi he had no notice.** 

Part supplied by another manufacturer. Where 
the defective part of a rnachme was manufactured 
by another*^ or if the arbde in the rough was 
supphed by another,** such warranties are not im- 
phed. 

Procuring manufacture. It has been stated that 
the sdler is hable on sudi a wa rran ty if he has 
procured the manufacturing to be done by others,** 
which means being done by the seller’s own agents 
and not a mere purchase from a manufacturer.*? 

e. Ezpxeaa Wanantiea 

The general rules governing expreee vrarrantlee ap¬ 
ply to the existanoe and oonetructlon of expreee war- 
rantlee ae to the quality of the goods sold. 

The general rules and prinaples applicable to ex¬ 
press warranties apply to exgitss warranties of 
quahty.** Any representation as to quality made 


67. Ga.—Jonea v. Knlahtstown Body 
Go. 184 SSL 487. 58 OaJkpp 687 

68. <9a.—'Wilklneon v Blch's, Ino., 
48 SB.8d 668. 77 OaJkpp 888— 
Jones V Knlghtatown Body Co.. 184 
SJBL 487. 68 GeuApp 687 

ea. Ga.—Wilkinson V Blob’s, Ino.. 48 
8JD.8d 668. 77 GaJlpp 888—Terrell 
V Blorenoe. 186 SB. 888. 68 Ga. 
App 864—Jones v Enlghtatown 
Body Go.. 184 SJD. 487. 68 GaJkpp 
867. 

TOu Ga.—Wilkinson v. Bldh's, Ina, 
48 SJD.8d 668. 77 GaJkpp. 888— 
Jones V Enlghtetown Body Oo^ 184 
SB. 487, 68 QaJkpp 687 

71. Wash.—Gllpatrick v Downie, 
866 P 1088, 148 Wadh. 671. 68 A. 
LR. 1688 

66 aj p 748 note 86 

7a. I 4 L— MaoTifthan v. ZiOft Gandy 
Stores. App. 178 Sa 887. 

66 C.J P 748 note 88. 

Inspection and buyer's knowledse of 
defects as sitscting impUed wer^ 
rantlea gensraJly aee anpra 8 816 

78. HI—Madaen v. Hogmna, 188 HI. 
App 688 

66 CJ* p 748 note 87. 


74L T7 S.—Ifobls v. Seara Bosbncik 8b 
Go.. DCWadlL. 12 F.Sopp 181. 

66 CJ. p 749 note 86. 

78. Ind.—Court v. Snyder, 28 KJBL 
718, 8 IndApp. 440, 60 Am 8J£L 847. 
76l OU—G BL a Track Go V. Kel¬ 
ley. 881 P. 888, 106 OU 84. 

77. Ga.p—Perdue v. BerweU. 4 SJB. 

877. 80 Ga. 150. 

66 CJ p 749 note 88. 

Waif CRH SaJea Act 

(1) It baa been hdld that under 
XJblform Seise Act Implied warran¬ 
ty of fitness of the aoods for the pur¬ 
pose for which purehaaed extends to 
latent defeot; even though seller Is 
not the manufacturer.—TremeroU v 
Austin Trailer Bquipment Co^ 887 P. 
2d 988, 108 GUJbpp2d 484. 

(2) However, there la alao author^ 
ity to the affect that aa to latent do- 
fecta In gooda prodnoed In quantity, 
the dlatlnotlon between ordinary adll- 
ere and manufacturers or produoers 
la preaerved by the ecti—XT. S. PldeU- 
ty, etOL. Go v. Western Iron Stores 
Go. 820 NW 198, 188 Wls. 389. 68 
AJjJEL 1888—66 CJ. P 788 note 66. 

7S. Kan.—Pezkeraburfi B1& cfto. Go 
V. BYeed Oil, eta. Go, 805 P. 1080. 
Ill wmi, 87—American Tank Co. v 
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Revert On Ga. 186 P. 1111. 108 
Kan. 690. 

79. N.T.r-Hoe v Sanborn. 81 HT. 

552, 78 AmJ> 188. 

66 CJ p 749 note 88. 

SOU H.T.—Hoe V. Senbom. supra. 

81. XJJ3—Dodge V Dickson 3CCg Go. 

HT.. 118 F. 818, 51 CGJL 176. 

8SU Ohiow—Regula v. Gerber, Oom. 
PL, 70 HB.2d 668. 

88. Ohlou—Regnla v. Gerber, enprm. 

86. N.T.—Howard Iron Wocke v. 
Buffalo BL Go. 98 NTS 168, 118 
AppDIv. 663. affirmed 81 X.EL U66, 
188 K.T. 818. 

88. K.BL—ROIllae Engine Go v. 
Eaetem FOrge Co^ 69 A. 883, 78 
JStJS. 82, 68 HJUL 44L 
Vtr-Hrea V. UaniXL 49 Yt. 45. 24 
AmJEL 108. 

SSL HT—Hoe V. Sanbmm, 81 N.T. 
668, 78 AmJX 168. 

87. KT—Howard Iron Woike v. 
Buffalo Bl Go.. 89 N.T& 168. IIS 
AppDIv. 568. 688. affirmed 78 NJL 
1118,188 HT 687. 

88. ’Mntftatiima xeefeeletea to pazu 
ttoaier wesExsBly 

Where contract contalna several 
apeeillo warranties, the first warren- 
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by the seller to induce a aale on whi6h the buyer 
rdies IS a warranty,specially where inspection 
by the buyer is not possible and the sdler knows 
the quality of the goods and the buyer does not*^ 
A provision m a contract for a sale that the subject 
of the sale is to be in good condition is a warranty 
of quality,the word “good” under sudi arcum- 
stances referring to the condition of the item, and 
meaning that it is sound, reliable, right, and not 
depreciated or the like-^^ If a new artide is or¬ 
dered a new one must be delivered.^^ A promise 
as to matenal and workmanship is an eicpress war¬ 
ranty of quality M There may be a warranty of 
punty^B or soundness.*^ Mere expressions of opin¬ 
ion 9siA sdler’s talk do not constitute warranties.^^ 

Constructton, A w a rra n t of quahty unless so 
expressed is not to be construed as importing the 
best or excq>tionally good quahty, but only that the 
artide is reasonably good, comparing favorably with 
other artides of like kind,** in view of the average 
quality of such artides ** A warranty of quahty 
may require that the goods be uniformly of the 
quali^ designated^ or that they pass inflection.* 

Use of goods, A warranty of quality contem¬ 
plates reasonably good management m the use of 


the artide on the part of the buyer* by persons of 
ordinary skill and experience,* m the manner and 
quantity, and under the conditions, prescribed by the 
seller,* and is not broken where the failure of the 
article to give satisfaction is due to mismanagement 
by the buyer,* although if an actual defect exists 
the effect thereof as a breach of warranty n not 
destroyed because enhanced by mismanagement^ 
Where the conditions under whidi the artide is to 
be used are not speafied, the usual and reasonable 
conditions and mode of operation should be provided 
1^ the buyer.* 

Substcmhal compUanee has been hdd to be re¬ 
quired on the part of the seller m the case of an ex¬ 
press warranty of quahty.* 

§ 325. — Warranty of Fitness for Purpose 

a. In general 

b Knowledge of seller and rehance by 
buyer 

c. Speafied and patented artides 

% 

a. In General 

In gsnsml, an Implied warranty of fltneaa fdr a par- 
tleular purpooe will arlao on a oala of goodo If the goods 


tias doollns vlfh parfoimaiioa or 
suitability and iho laat boins a war- 
nuDty against doCootiire matarlal. lim¬ 
itations contained In the last war- 
xanty. aome of which obviously deal 
only with the case of defective ma¬ 
teria]. will not be held to eoply to 
the warrantfea as to performanoo or 
suitability—U & Gypsum Co v 
Blrdsboro Steel SHmndry St Machine 
Go. 45 Faj)lst. & Col 259. 

88l Tex ^—JJ & Pipe St Foundry Co 
V City of WsudO, 108 aW2d 482. 
ISO Tok. 126. certiorari denied 58 
act 265. 202 na 740 . 82 579 

55 (XJ. p 745 note 21. 

(1) Any covenant, promise, or ae- 
sertion of vendor anit MMMiwtng quality 
of article sold. If relied on by ven¬ 
ds# and understood by both parties 
as absolute promise or assertion, not 
mere expression of opinion, amounts 
to w a rra n ty—U a Pipe 4b Foundry 
Co. V dty of Waoo^ supra- 
<2) Any distlnet asserttcm or af- 
flmutUon of quality made by owner 
during negotiation for sale of chattel, 
which It may be supposed was in¬ 
tended to cause the sale, and was op- 
mtive in causing it, will ba regard¬ 
ed eiibar as Implying or oonstltuting 
a warranty—Flrat Acoeptance Gorp. 
T. Sennady, D.GLlowa. 05 FJSiipp 261. 

*Whare tacins of an agreement dea- 
Ignate particalar quality of a com¬ 
modity to ba daliverad. In phrases 


wUU known in the trade of the partio- 
ular commodity, such description and 
designation amount to an express 
warranty—BU Zarape Tortilla Fac¬ 
tory T. Plant Food Corp.. 202 P2d 
12. 90 GWLAppAd 225 

90. KT.—BIgbert ▼ Bhnford Pro- 
dno# Co^ 25 KT& Uia. 92 App 
IMv 252. 

91. Minn.—Saunders t. Cowl. 277 M 
W. 12, 201 Minn. 674. 

AfBanstioa of Smot or promlso 
The word "good** when used to des¬ 
ignate the quality, kind, or condition 
of goods sold fm an alDrmation of 
fact or promise, as the caae may be. 
and not the mere expression of opln-! 
iom—Ssnndsra v. Cowl, supra. 

08. Minn. Baundsrs ▼. Cowl, supra. 
98. Wls.-FbK ▼ BOldt. 178 K.W. 

467. 170 K.W. 1. 172 Wls. 282. 

941. NT—Mtfaon Ca v SUver. 145 
NTS. 124. 160 AppJMv 445, rear- 
gnment denied 145 N.T.S. 1126,151 
AppJHv. 880. 

55 (U p 746 note 84. 

96. Maea—Ireland v. liouis K, lAg- 
gett Co.. 187 NJOL S71. 248 Mass. 
242. 

66 GLJ p 74S note 86. 

98. Tb—Globe Granite Co v. dem¬ 
ents. 104 A. 104, 02 Vt 288. 

56 GLJ. p 74S note 8S 

87. N.T —•W’aahbum-Grosby Co v. 
Zlndervatter. 121 NTa 271, 147 
AppDiv. 114 
65 CLJ p 746 note 82. 
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oa Wls—Trapp v. New Birdsall 
Co. 85 NW 478. 100 Wls. 542. 

66 C J. p 745 note 87. 

99. HI—GUdden V. Pooler. 60 HI 
App 25. 

1. Del—Bhxper v. Baird. 60 A. 825, 
10 DeL 110 
65 CU. p 745 note 89. 
a Mo—Warren v Palmer, 24 Ho 
78 

65 CJ. p 745 note 90 

a US —Mack V Sloteman, CC.W1s., 
81 F 109 

65 C.J p 745 note 91. 

4. Ihd^-Mlddleby-MbrahaU Oven 
Oo V Wagoner. 10 NJS.2d 498, 106 
IndJbpp 278. 

65 OJ. p 746 note 92 

a Tea—Mlsaonrl. etc., R. Co v 
Interstate Chemical Go.. CivApp. 
169 aw. 1120 

a Ind.—Middleby-Marshall Oven 
Oo V Wagoner. 10 NJB 2d 408, 106 
IhdApp 278 
55 OJ. p 746 note 04. 

7. ICwa—Wingate v Johnson. 101 
N.W. 751, 126 Iowa 154. 

55 GLJ. p 746 note 96 

a Mow—Metropolitan, eta. R. Co v. 
Brodericl^ eta, Co. 187 aw. 622. 
156 MoApp 640. 

a US —John A. dowley Ca v. 
Clark Equipment Co. GLGA.NT.. 
262 F 68 

65 aJ. p 747 note 07. 
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«r« purchased f6r a particular purpoae known to the 
seller and the buyer relies on the skill and Judgment of 
the seller to furnish such goods. 

In generali and particularly under the Uniform 
Sales Act, an implied warranty of fitness for a 
particular purpose will anse if the goods are pur¬ 
chased for a particular purpose which is known to 


I the seller, expresdy or hy implication, and the buyer 
I relies on the skill and judgment of the seller to 
i furmsh such goods-^^ The implied wa rr anty of 
fitness IS independent of the seller’s n^ligence or 
; reasonable care,^^ or of a stipulation for trial and 
I approval by the buyer,^ and does not depend on 


lOi US—P W. Woolworth Co ▼ 
Wilson. CCA-Tex.. 74 P2d 489. 
98 A.Ii R. 681— McIntyre ▼ 

City Coca OoU Bottling Oo., DC 
Mb, 86 F Supp 708, appeal dismiss¬ 
ed, OA.. K a n sas City Coca Cola 
Bottlina Co. T. Meintyre. 184 FSd 
671. 

Ala.—Ollbert ▼, Ijonls OPlslts Dry 
Goods Co, 186 So 179. 887 Ala. 249 

Aria—Singleton ▼ Di:^ 224 P2d 
648, 71 Alla 160 

Ark.—Mydrotex Industries ▼ Sharp. 
208 SW2d 188. 218 Ark. 886— 
Smallwood ▼. Pettlt-Oalloway Go., 
69 SWSd 1081. 187 Ark. 879 

Cal—Schied V Bodlnson Mfg Oo, 
179 P2d 880, 79 CULApp 2d 184— 
Williams Y. Iiowenflad. 12 P2d 76i 
124 CULApp 179 

Fla.—Ootpns gntfs qpoML In Smith 
V Burdina's, mo., 198 So 228, 228, 
144 Fla. 600, 181 A.UR. 116 

Ga.—Corley y WUenSky & Son, 191 
SSL 879, 66 GaApp 857 

Xowa.—Bowe Mfg Oo. y. CurUs- 
Stranb Co. 278 M.W. 896, 228 Iowa 
868 

Ky.—Myers y I«nd. 286 SW2d 988 
—FrickKjCo Y Wiley, 162 &W2d 
190, 290 Ky 668—Baifom>Guthrle 
6b Oo Y Ij. SL Du Bois Son 6b Co . 
64 &W.2d 18. 246 Ey 640-0’ B. 
colt Co Y Asher, 89 SWJd 268, 
289 Ky. 286 

Minn.—EL TBdelman 6b Oo. y. Queen 
Stove Works, 284 N.W. 888, 206 
Minn. 7. 

Ho—Marra y Jones Store Oo., 179 
8W8d 19, 862 Mo. 680 O ospus Jn. 
xls dtad la DaYies y Motor Badio 
Oo. App, 286 &W2d 409, 412— 
Moore y. Millar, App., 100 8LW2d 
881 

M T —Miloor Steel Oo y. Grantler, 86 
MT.S2d 822 

M.CL—Thomason y BaBard 6b Ballard 
Oo., 179 SSL 80, 208 1. 

MJ>—^Iretors y TToyer, 247 K.W 
668, 68 NJD 281. 

Ohio—Sicard y Kramer, IS KJB.2d 
260, 188 Ohio St. 291r-K01berr y 
Central BVait 6b Grocery Cou, 174 K. 
EL 144, 87 Ohio App 64 

OKU-Fleroe y. Crawl, 190 P2d 1008, 
200 OkL 27—HOles-Mullaly, ma y. 
Cuinon. 119 P.2d 46. 189 OkL 618— 
CUoago Steel Foundry Oo y F M. 
GrowUl Oo., 14 P2d 1106, 169 OkL 
211 . 

Pa.—Oanterman y. CooaCbla Bot¬ 
tling Oo., 66 PaJMst. 6b Oo 176, 98 
tPittabliegjr 660—& F Perkins & 
Son Y. Capital Bakera Com FI, 47 
Dauph.Oo. 899—McKee Glass Go 


I Y Turnbach. CoulPI. 88 IiuaXiOr 
Beg 88 

SC.—Liquid Carbonic Co y. Oodin 
169 SLBL 461. 161 S.C. 40. 

Tenm—Weber Iron 6b Steel Co. y 
Weight, 14 Tenn.App 451 
Tez.—Oocpus guzls qpotad in Great 
Atlantic 6b Padfic Tea Co y Walk¬ 
er, C1Y.APP, 104 8W2d 687. 682. 
reversed on other grounds Walker 
Y. Great Atlantic 6b Paeille Tea Oo, 
112 SW2d 170, 181 Tez. 67-^FOnr 
States Grocery Co y Gray, Civ 
App., 97 aW2d 865. error dis¬ 
missed—8. H. Stress 6b Oa y Fer¬ 
guson. CtYApp. 60 aw 2d 817, 
error dismissed—W W. Kimball 
Oo Y. Parson, OIyAppl, 49 8W.8d 
821. 

Vaw—a. X. Du Pont De Memours A 
Oo Y. universal Moulded Products 
Corp, 62 aEL2d 288. 191 Va. 626— 
Greenland Development Oorp. v 
Allied Heating Products Oo., 86 a 
BL2d 801, 184 Ya. 688, 164 ASmJEL 
1812. 

Wash.—Columbia Concrete Pipe Oo 
Y Knowles, 219 P2d 667, 86 Whsh. 
2d 602 

66 CLJ. p 761 note 60, P 762 note 69 
Bequlsites stated 

Seller impliedly warrants fltneas of 
ertide sold for buyer's purpose only 
when sale contract is executory, par- 
tleular artlele is not designaM hy 
buyer, only his need is known, and 
he does not undertake or le unable to 
determine what will best supply his 
needs and hence leayes sdler to make 
suOh determination and take risk.— 
Beaman y. Testori, 86 N WAd 166, 888 
Midi. 19A 

sale 

The implied warranty of fitness 
provldad for in the Uniform Sales 
Law applies to a conditional sale.— 
General snectrie Contracts Oorp y 
Hdmstra, 6 NW2d 446, 69 8J> 78. 

me for wUob arttOle designed 
Sale of common artide always car¬ 
ries ImpUed warranty that artide is 
reasonably fit for use for which it is 
designed hy maker—Jones y 
Knightstown Body Oo., 184 SJD. 427, 
62 GaApp. 687. 

Parttsif acts as bsarfng ooa tnsns of 

On the question whether there waa 
an iwi pUad warranty of fitness, the 
court can consider the unifbnn Sales 
Act in determining the bearing of the 
acts of the parties on the terms of 
the contract.—Kirby t. Gibson Be- 
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frlgexator Co. 264 KW. 840, 274 
Mich. 896. 108 A.L.B. 1848 
Zn &on1slana 

(1> Unless warranty is wmlYOd, 
sdler warrants things sold as suita¬ 
ble for purpose Intended.—J B. 
Beaird Oo y Burris Bros., 44 Sold 
692, 216 La. 066—SaYOle y. SneU, 85 
So 2d 746, 218 La. 888-nA Baldwin 
Sales Co v MltchelL 142 So. 700, 174 
La. 1098—Bonnette y Ponthienii^ 
App., 41 So 2d 127—EL Levy A Oo y. 
Pieroeb App, 40 So 2d 818—Khhlmann 
Y. Pnrpera, App, IS So 2d 84—Pssa- 
man y. Lin dsay, App., 182 So. 767— 
Hemenway, moL, y Boach, App, 176 
So 892—Brown-Boberts Hardware A 
Supply Oo. Y. ESvana App. 158 Sa 
662—A. P. Weaver Lumber A Supply 
Co Y. Paramount Wood Products Oo, 
App., 146 So 266—Chas. A. Kauftnan 
Co Y. Gillmeji. App.. 142 So 169— 
Fsha eher y Ghlealberti. 129 Sa 70» 
18 LaApp 699—Goode-Oage Drug Co 
Y. Ivee, 188 So 818, 18 LaJLpp 888. 

/2) The definition of ^redhibition'* 
la Louisiana statutes as the aYoid- 
ance of a sale because of some yIco 
or defect in the thing add; rendering 
it either absolutely nedeee or Its use 
so IneonYsnlent and imperfect, that 
it must be supposed that buyer would 
not have purdiaaed it had he known 
of the Ylca carries with it the im¬ 
plied warranty that the thing sold 
shall meet the purpose for whldi U 
is intended, especially when that pur¬ 
pose le made known to the seller wha 
in cenflrmanoe thereof^ ezhlhits a 
proposed sample of the artide whidi 
le to be deliYsied.—Admits y. FsUc 
D aLa., 90 F.Snpp. 666 

(8) HbweYer, it has been said that 
the law of the state does not imply 
a waxraaty that an artide sold will 
serve a special purpose, althonj^i In 
the parUcular ease it was held that, 
even if the existence of sudi a war¬ 
ranty were assumed, no breach there¬ 
of was established.—^Brewster y 
ShrsYeport Brass Works; 141 Sa 424, 
18 LaApp. 818. 

U. Gel—Tbemerdl y Austin Trail¬ 
er Elqulpmeiit Oo, 227 P Id 922,102 
GSLApp 2d 46A 

27 T^Delo Auto Supply y TObln, 106 
K.TAI2d 186, 198 Misa OOL 
S.C.—Patterson Y Orangeburg FsrtH- 
iser Co, 108 SEl 401. 117 Sa 140. 
Tez.—Ooxpus juris quoted in Coca- 
Cola Bottling Co of Fort Worth y. 
Smith, CIyApp , 97 S W 2d 781, 766. 

UL N.T— Bbspltal Supply Oa y. 
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fraud or lack of good faith Where a warranty 
is implied^ the seller’s knowledge of the unfitness of 
the artide need not be shown In some jurisdic¬ 
tions the Uniform Sales Act which provides for the 
warranty of fitness is hdd not to change the common 
law,^^ but m other jurisdictions the common law is 
held to have been changed thereby.^^ 

A w a r ran ty of fitness has to do with the intrinsic 
qualities and characteristics of the property sold.^^ 
An implication of warranty of fitness is contractual 
and a warrantor is bound only by the terms of his 
covenant with respect thereto,^^ and it has been 
held that an implied warranty of quality or fitness 
IS not a prospective continuing warranty which will 
remain in operation until a breadi is ^soovered.^^ 
An implied warranty that goods are reasonably fit 
for the purpose must be reasonably construed in the 
light of common knowledge wi^ respect to the 
nature of the artide sold.^® While such warranty 
reqmres that the goods be reasonably suited or 
fitted to the purpose for which sold,^^ nothing fur¬ 
ther is reqmred,^^ and it is not necessary^ for ex¬ 
ample, that the article purchased be perfect or the 
best of Its kind,^^ nor is there any implied warranty 
that the artide is as suitable for the purpose as 
other artides of the same kmd.*^ The warranty 
does not constitute an agreement that the goods can 


be used with absolute safety or diat they are per¬ 
fectly adapted to the mtended use,^^ and one can¬ 
not recover for breach of imphed warranty of fit¬ 
ness if he suffers harm by reason of the improper 
use of the artide warranted.** 

In general, m order to give rise to an imphed 
warrant of fitness for a particular purpose, the 
sale must m fact be for a particular or speafic 
purpose and the seller must undertake to furmdi 
the artide for such purpose.*^ In this connection, 
according to some authorities^ "particular purpose”^ 
means a usage other than, or different m kmd or 
extent from, the ordinary uses the artide was made 
to meet,** a ^ecial purpose as distinguidied from 
the ordinary use of the artide m question.** How¬ 
ever, it has also been hdd that a particular purpose 
is the purpose expressly or impliedly communicated 
to the seller, for whidi the buyer buys the goods,** 
whidi purpose need not necessanly be distmct from 
a general purpose.*^ A warranty imphed under 
some statutes that the artide is reasonably suited 
to the use mtended has been hdd to refer not to 
any parbcular intended use by the purchaser, even if 
such mtended use was made known to the sdlcr, 
but to any use for which the artide sold is commonly 
intended.** 

Manufacturer or dealer. A manufacturer war- 


cmeni. tl NTS 79S, 10 lOsa 655, 
affirmed 40 ILK 1098, 155 NT 6S4 

Tex.—Oocpu Joxla uuoted ia COcip 
cola BottUnr Co of Fort Worth v 
Smith, ChrJkppL. 97 S WSd 761, 766 

IS. Ga.—A. D K Sales Oo v. Galley, 
ITS SK 7S4, 48 GaJkpp 798 

XT—Delo Auto Supply v Tohln, 100 
XTS2d 185, 198 Mlsa 601—Baatl- 
an Bros. Go. v Begal Doll Ufa Cb, 
281 X.Ta 285, 188 Ulac. 186, re¬ 
versed on other srounds 287 NT. 
& 727, 227 AppJMv 245 

Tex.—Oboepua Stnels quoted ia Oooa- 
Cola BottUna Co. of Fort Worth v 
Smith, ClvJtpp., 97 S W2d 761, 766 

14. Del.—McLaehlan v WUmlnatoa 
Dry Goods Co., 22 A*2d 851, 2 Terry 
878 

Mass—Bianchl v Denholm & UoKay 
Co, 19 NJBL2d 697, 802 Maas. 469, 
121 JLLJ3L 460 

IK Ky—Griffin v WUllama. 202 8 
W2d 744, 805 Ky 18—McNahb v 
Central Eentudcy Natural Gas Co, 
118 aw 2d 470, 278 Ky. 118. 

55 CJ p 768 note 72. 

ia N.Tj—W asaerstrom v Cohen, 150 
NTJ3. 688, 640, 165 AppJMv. 171. 

56 CLJ p 762 note 78 

IT. Wls.—VaUey RefMgeratlon Go 
V. Lanse Go. 8 NW2d 294, 242 
Wls. 466. 

la us—MOIntyTB v Kansas City 
Coca Cola Bottllns Oo, DCMo, 85 


F.Suiu>. 708, appeal dismissed, C 
A., Kansas City Coca Cola BottUny 
Ca V. Melntyre, 184 F2d 671. 

la NT—Liberty Mut Iha Co. v 
ShellarLynn, Inc., 57 NTS 2d 707, 
186 msc. 689, affirmed 61 N.TKld 
87S. 270 App Dtv. 886, appeal denied 
68 NT.S 2d 601, 870 AppDlv 898. 

SOL DC.—Woodward 4b Lothrop v. 
Bbed, MunApp, 44 A.2d 869 

Mass.—Cavanayh v. F W Woolworth 
Co^ 82 NAL2d 256, 808 MSsa 488. 

Or—Landers v Safeway Storea 189 
P.2d 788, 172 Or UK 

Wash.—Llbke v Craiy. 816 P.8d 189, 
85 WashSd 870 

SL Minn.—Juvland v Wood Broa 
Thresher Co., 8 NW2d 778, 812 
Minn. 810 

sa Cel. Tiswaon v Rusoonl, 296 P 
638, 118 CaLApp. 866 

Or—Landers v. Safeway Stoire% 189 
P.2d 788, 172 Or. 116 

as, Minn.—Juvland v Wood Bros. 
Thresher Go., 8 NW2d 778, 818 
Minn. 810 

84. Ala.—EDodse v Tufts, 88 So 488, 
115 Ala. 866 

65 CJ p 767 note 88 

85. Or—Landers v Safeway Stores, 
189 P 2d 788, 172 Or 116 

86. Or—Landers v Safeway StoreSi 
supra. 

87. UK—McIntyre v. TTanaas City 
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Oooa Cola Bottllny Co, D OMo, 85 
FSupp 708, appeal dismissed, CLA., 
Kansas City Coca Cola Bottliny 
Co V MeIntyrK 184 F8d 671 
Ky—Cha pm an Dmy Co v Southern 
loe Cream, loe 4b Mllh Co, 61 a W. 
2d 1041, 260 Ky 80 

Mo —Davlos V. Motor Badlo Co, App., 
286 aw 2d 409—^Moore v. Miller, 
Aw, 100 aW.2d SSL 

aa US—Giant Mfy. CO v Tates- 
American Mhoh. Co, CCLA.lowa, 
111 F2d 860 

DC-Mars v. HSxman, MXinApp., 87 
A.2d 851. 

88. Mo—State ex reL Jones Store 
Oo V Shain, 179 8W2d 19, 868 
Mo 580 

SO. Wash.—Llbke v. Crals; 216 P 2d 
189, 85 Wash.2d 870 
65 OJ p 768 note 74 [aj. 

Pazpose apparenS from desccIpbloB 
A partlcnlar purpose, within Uni¬ 
form Sales Act provision as to Im¬ 
plied warranty of quality or fitness, 
may appear ffom the description of 
the srtiOle, as by Its name.—Ubke v 
Graly, a up ra. 

8L ND—Minneapdia Steel, ete^ Co 
V. Casey Land Agency, 201 NW. 
172, 51 ND 888. 

55 CJ p 768 note 74 [a]. 

38. Ga.—Love v. Nixon, 61 SJBL84 
438, 83 GaJbpp 446. 



77 C.J.S, 


SALES 


§ 325 


rants the fitness of goods he manufactures for a par¬ 
ticular purpose of which he is expressly or im¬ 
pliedly mformed by the buyer, if the buyer relies 
on the manufacturer’s -^11 and judgment in fur- 
m^ing the goods and has no opportunity to inspect 
or test them.^^ Even if the particular purpose is 
not known to the manufacturer w-ho is the seller, 
there is an implied warranty that the goods are rea¬ 
sonably fit for the purpose for whidi they are 
manufactured and designed to be used Although 
some authorities have refused to imply such a war¬ 
ranty exc^t m the case of a seller who is a manu¬ 
facturer or producer,** and have required only fair 
dealing and good faith on the part of an ordinary 
dealer,** it is now generally hd^ particularly under 
the Uniform Sales Act, that the implied warranty 
of fitness apphes even though the s^er is not the 
manufacturer or producer of the goods,*^ and thus 
apphes where the seller is a dealer.** 

Purchase hy dealer far resale There has been 
held to be an imphed warranty that the goods are 
reasonably fit for the contemplated purpose even 


though the buyer is a dealer who purchases the 
goods for resale to others for the contemplated 
use** However, it has also been held that, where 
a wholesaler sells goods to a dealer for resale, there 
IS no imphed warrant* of fitness for use, especially 
if the dealer sells the merchandise m unbroken 
packages received by him from the w^holesaler.** 

Secondhand goods Generally, in the absence of 
statute, there is no implied warranty of fitness in 
the sale of secondhand articles Under the Uni¬ 
form Sales Act, however, it has been held that no 
distinction is made between new and secondhand 
articles with re^ct to an imphed warranty of fit¬ 
ness.** 

Usage or custom. An implied w a rranty or condi¬ 
tion as to fitness for a particular purpose may be 
annexed by the usage of trade,** and a contract of 
sale, whether verbal or written, may cany an implied 
warranty hy the seller to the effect that the mer¬ 
chandise sold IS fit for some special use where such 
special use is lawful and has been established by a 


83: trS —Oorgaa taeUi eitsd Sa. 
Pord Motor Co r CuUum, CtC.A. 
Tax , SS F Sd 1. S, eortional danlod 
69 set S9, 606 VS 667. 86 LJBd 
401 

Ark. —B^drotez Industries v Fiord. 
196 SW6d 769. S09 Ark. 781— 
Bastlan-Blesslng Co v. Stroope. 165 
SW6d 696. 606 Ark. 116-^IUus 
sum 6b Advertlsliisr Co v Smith, 66 
S W 6d 978. 187 Aa^ U66 
m —Spero aaeOi Oorp t WUsob. 71 
VriL6d 867. 880 BlApp 66S-S6rer 
T Colonial-Premier Co.. 46 NFISd 
SOI. 816 HLApp 458 
Ind.—Indestmctlble Wheel Co ▼. 
Red Ball Body Corporation, 194 17. 
BL 788, 100 IndJLpp 160 
Mo —Ooavus awds cited ia navies t. 
Motor Radio Go. App. 686 SWSd 
409, 416 

]pa.—Hartford Battery Sales Corpo¬ 
ration ▼ Price. 181 A. 96, 119 Pa. 
Super 166 

Tex—Oospna OxaAa gusted fa, Gocar 
Cola Bottlina Co of Fort Worth ▼. 
Smith. GlvJbpp. 97 SW6d 761, 766 
—Coepna suns cited fa, Mtldiofl 
T Anatln-Monia Co. dvApp^ 66 
SWSd 686, 684 

Ta.—Greenland l>evelo]nnent Oorp ▼. 
Allied Heating Products Co, 86 S 
usd 801, 184 Va 688, 164 AJjJEL 
1816 

55 CJ p 760 note 40. 

Material used fa, m a kin g arttela 
A mannfactiirer may be charged 
with a warranty of the fitness for the 
partlealsr purpose of the material 
which la uaed in making the axtiole 
and which la not spadfled bnt left to 
the seller's Judgment.—^ B a stl a n Bros. 
Co V Regal DoU Mfg Co., 881 RTS 
686. 188 lilac. 186, raveraed on other 


groonda 687 RTS 727, 627 Appniv 
245—46 C.J p 757 note 87 

84. US—Ooxpns JtBis cMed in 
Giant Mfg Co v. Tatea-American 
Mach. Co. CLCJUIowa. Ill F2d 
860. 806 

Tex.—Ckttpus Jmel8 gnoted In Cocsp 
Cola Bottling Go. of Fort Worth v 
Smith. CivJLpik, 97 8.W 2d 781. 786. 
66 CJ p 761 note 44. 

88). laas—Watts t Adair. 66 Bold 
649. 811 Mlaa. 777 
55 CJ p 761 note 47 

88: Wash.—Hurley-Mason Oou v 
Stebblns. eta. 140 P 681. 79 Wash. 
806, nR.A.1815B USl. Axin.Cas 
1816A 948 
Original paofcage 

A dealer does not implisdly wnr^ 
rant that an articla in a perfect ap¬ 
pearing original package maanliao- 
tured by a rapntabla maimfactnrer. 

I which in practical uaa In retail trade 
could not be examined for Imperfec- 
tlone, is suitable for purposes Intend¬ 
ed. and the only warranty by dealer 
in su<di drenmatancea la that article 
ia manufactured by a reputable man- 
ufacturer^Maroney ▼. Montgomery 
Ward & Co., 84 SHSd 802. 76 GaApp 
486—Bel V. Adler. 11 SJBLSd 496. 68 
GaJkpp 478 

87. Pirn . Corpu s SUds gnoted In 
Smith Y. Bordine's, Ino. 198 So 626. 
228. 144 Fla. 500. 181 AUB. 116 
RC—Ctacpus Juris eitsd In Stokes v 
Rdwards. 62 SBLSd 797, SOI. 280 
RC 806. 

66 CJ P 761 note 60, p 762 note 70 
•mrngnA eonstnutlon of Sals of 
Goods Aoi is to the seme efEecL 
Fla.—corpus juris guotsd In Smith 
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Y Burdlne's, Ina. 198 So 222. 828, 
144 FIs. 600, 181 AXJL 116 
RJ —Keenan y Cherry, 181A 809, 47 
R.I. 126 

88. InA—Indeetruetible Whed Co y. 
Red Ball Body Corporation. 194 R. 
XL 788. 100 IndApp 160 
Mo—DaYiea y Motor Badio Co., App.. 
286 SW2d409 

Va.—Greenland Development Corp. y. 
AlUed HOating Products Go, 15 B 
XL2d 801, 184 Va. 668. 104 ALR. 
1812. 

55 C J p 761 notes 4A 6A P 762 sots 
70. 

89: NC—Stokes Y Edwards: 62 SB 
2d 797. 280 RC 800—Aldridge Mo¬ 
tors V Alexander. 9 SJBL3d 469, 217 
RC 760 

IdflL TeXiP-^Obur Statae Grocery Co 
I Y. Grey, CivApp., 97 SW2d 255, 

I error dismissed. 

€L US—Corpus JUrls oltsfi In 
Standard Brands y Consolidated 
Badger Co-opw, D CWls, 89 F Supp 
6, 9. 

Khn.—Carpus juds guotsd In Zlegel- 
melsr y AUls-Clialmera Mfg Co. 
66 P 2d 887. 389. 146 Kan. 662 
ECy—Corpus juris guotsd In Moss y. 
Yount. 177 S W2d 872, 876. 296 Ky. 
416, 151 AKR. 441. 

Mich.—HVSko Y Morawskl. 208 R.TV. 
928. 280 Mldh. 221. 

CL US—Gtandard Brands y Con- 
sdlidatsd Badger. DCWUl, 89 F. 
Supp S 

Ey^lioss T Tount, 177 aW2d 872. 

296 KF. 416. 181 ALuR. 44L 
48. XF—Rorth Amsrloau XbrtUlser 
Co. Y. CernfiM: 212 &W2d 626, 207 
Ky. 869 

85 CJ p 768 note 88. 
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general habit or custom of the using publia^^ 

A contract for the manufacture of goods, rather 
than a sale thereof, has been held to be mnthout the 
purview of the provisions of the Uniform Sales Act 
dealing with an middled warranty of fitness 

Excess warranty. There may be an eicpress war¬ 
ranty of fitness, as in case of a representation by 
the sdler of fitness for a parbcular purpose on 
whidi the buyer rdies m buying A warranty of 
fitness for the purpose is a ^ecific warranty of 
quahty, and is broken no matter what the general 
quality may be, if the article is not in fact suitable 
for the purpose speafied.^7 A warranty m general 
terms that an arbde is suitable for general purposes 
IS not a warranty that it is suitable for any Rectal 
purpose,^^ and a guaranty of an arbde against de¬ 
fects and breakage of defective material is not a 
war ra n ty of fitness for an mtended use.^* A dealer 
who gives a general guaranty of the arbde therein 
warrants its fitness for the general purpose for 
which artides of the kmd are designed and used.^® 

b. Knowledge of Seller and BeHanoe by Buyer 

An Implied warranty that goods sold are lit for a 
partloular purpose will not arise If the seller Is not In¬ 
formed of such purpose or the buyer does not rely on the 
seller's skill and Judgment. 

It is a general rule, affirmed hy the Umform Sales 


Act, that there is no general implication of warran¬ 
ty that the goods sold are fit for the parbcular pur¬ 
pose for which thdy are purchased if the seller is not 
mformed of, or eipressly or inphedly acquainted 
with, such purpose.^^ The wants and needs of the 
bujrer must be disdosed,^^ and a statement of the 
purpose should be speafic.*^^ As sometimes stated,, 
the test of the emstence of an imphed warranty 
of fitness or smtabihty for a parbcular purpose is 
whether the buyer mformed the seller of the ar- 
cumstances and conditions which necessitated hia 
purchase of a certam character of article or mate¬ 
rial, and left it to the seller to select the parbcular 
kmd and quahty of arbde suitable for the buyer's 
use.^^ The circumstances of the case may apprise 
the seller of the purpose for which the arbde is to 
be used,^^ as where the arbde is adapted to a 
single purpose,^^ or the seller may be informed 
through his agent^^ It has been held that the sdl- 
er’s knowledge of the buyer's parbcular purpose may 
be shown from the fact of the sale alone.^^ 

ReUance on judgment and shSl of seller. la order 
to establish an implied warranty of fitness for a 
parbcular purpose on a sale, induding a sale gov¬ 
erned by the Uniform Sales Act, the fact must be 
diown that the bitycr rehed on the skill and judg¬ 
ment of the seller^S or circumstances must be diown 


44i SNioTth Axnerlcsa B%rtUix«r 

Oo. V. CinnlM, aopra, 

—Mbtiopolltaa Liumber Oo 
T Iven-L«o Oo., 140 A. SOS, S NJT 
ansc. S04. 

55 a J p 76S note SS. 

4S. Bjul— dark Lumber Co v Kel¬ 
ley. 231 P 71. 117 Kan. 288 

55 OJ p 788 note 53 

47. Oa.—Sima v HOwell, 48 Ga. 680. 

66CILJ.p753noto54. 

4& lad.—Keevea v. Byera^ 58 KJBL 
713, 155 Lid. 885. 

N.T—Edwards v. Collson, 5 Lana 
324. 

4Sl Indw—Hiart-Kraft motor Go v 
Indlaaapolis Motor Oar Oo., 109 N. 
BL 39. 183 Ind. 311 

Mo—Little V Wldener, 38 8W8d 
110. 886 MoJLpp 585 

SOU CaL—Sot-K-Eold Corporation v. 
Todd. 838 P. 887, 105 OaLApp 718 

sa. XT Sj—C kdilottman r Preaaey, D. 
aCMOb, 98 FSnpp 979 

Conn.—Burkhardt v Armour 4b Oo, 
181 A. 385. 115 Conn. 249, 90 A.LB. 
1880 

PliL—Oeapus Stals gnoted In Smith 
T. Bindine^ai. InoL, 198 So 883, 888, 
144 Tte. 500. 181 AXkB. 115. 

H L O tepna Ms dted la People v. 
Western Picture Frame Oob, 18 BT. I 
B.8d 983i 959, 388 XIL 338 j 

NT^naapson v. Marbball, MteadowsI 


4b Steward 101 K.TS8d 583, 198 
Mlae. 1084. 

Or—Btonebrink v. Highland Moton, 
137 F.Sd 988. 171 Or. 415 

Tenn.—Le Sueur ▼ Franklin lime¬ 
stone COh 14 TennJbpp. 87 

55 <U p 753 notes 58, 6Q, p 783 note 
74. 

58. Mass.—Standard Bice Oo v. P. 
B. Warren Co., 159 MJO. 508, 888 
Mass. 88L 

55 OJ p 758 note 59 

68. U S.—Morris v Bradley FWilUs- 
er Oo, Pa.. 64 P 55, 18 aCLA. 34. 

55 CLJ. p 753 note 61. 

BSL n SL—Havenport Ladder Co v. 
BUwmrd Bines Lumber Co., COLA. 
Iowa, 48 7 8d 83. 

CaL—Barley v. Intematlonal Hiarvea- 
ter Co., 806 P 2d 48, 91 OaLApp 2d 
988—Dnimar Mlninr Co. ▼. Morris 
Bavlne Mining Oou, 93 P8d 484, 33 
OaLApp 8d 492. 

Tex^—Bedner v Dunlgan Tool 4b Sup¬ 
ply Ooi, 180 &W2d 919, 143 Tex. 
883 

58. Ky Ooipus Mis dted In Mo- 
Biide V. Farmers’ Seed Asdh, 53 8L 
W2d 909, 848 Ky. 514. 

55 CJ. p 758 note 62. 

8eu Or—Btonebrink v. Highland Mo¬ 
tors, 137 P2d 988, 171 Or 415. 

B.I—D'OnofHo V. First Nat. Stores, 
26 A.2d 788, 68 B.L 144, 

56 OJT. p 768 note 68 
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Wbnu^ tsntemonnt to BMrduata- 

Waxranty that arttOles ordinarily 
used In but one way are fit for use in 
that particular way Is only one oT 
merchantability. 

Or—Btonebrink v TTlghland Motors, 
187 P 2d 986, 171 Or 415 
BJ.—lyOnofrlo v First Nat Stores, 
86 A.8d 758, 68 B.L 144—Keenan v 
Cherry 4b Webb, 181 A. 809, 47 BJ. 
U6. 

57. Ten—Fnlwller v. Lawrenosu dv 
App, 7 8W8d 888. 

88U Weah.—Libke v. Craig; 818 PJd 
189, 85 WasbuSd 870. 

55 CU p 754 note 87. 

58i n.S—McIntyre v « City 

Coca Oola Bottling Co, I>C.M0, 85 
FSupp 708, appeal dlamlaeed, CJL. 
TTansae City Coca Cola Bottling Co 
V McIntyre^ 184 F8d e7L 
CaL—Dmmar Mining Co. v. Morris 
Bavlne Mining Co, 09 P.9d 484^ 88 
OaLApp Sd 498 

Mo—Lavlea v MotorBadlo Co., App., 
8t8SW.8d 409. 

Or-^tonebrlnk v. Highland Motora;- 
U7P8d 988.171 0r 415 
Tennw—lie Sueur v. mranklln lime¬ 
stone Co., 14 TennApp. 07. 

55 C.J P 754 note 69, p 788 not# 74. 

Xlhifoxm Sales Act providing that 
there Is no implied warranty of fit- 
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from whidi this may be presumed,*^ but the buyer’s , 
reliance on the seller may arise by implication from 
the facts m the case^^i as where the seller is an 
expert and requests the buyer to rely on the expert 
knowledge of such seller,or w^here there is a lack 
of opportunity for inspection by the buyer.^ The 
buyer’s reliance on the seller need not be a total 
reliance he may rely on his own judgment as to 
some matters, and on the skill and judgment of the 
seller as to others.*^ The mere purchase from a 
retail dealer does not suffiaently raise a presump¬ 
tion that the buyer rehed on the skill or judgment 
of either the seller or his salesmen^* because to do 
so would wipe out the rule of caveat emptor lx a 
choice of the goods by the buyer is connected with 
the fitness of the goods for a particular purpose 
there is no imphed warranty of sudi fitness,^^ as, 
for example, where the buyer understands what he 
wants and sdects goods deemed adapted to the m- 
tended use,^^ but the mere fact that the buyer se¬ 
lects the goods does not necessarily mean that he 
does not rely on the seller’s judgment^^^ 

The doctrine of imphed warranty of fitness has 
been said to rest on the presumed supenor knowl¬ 
edge of the seller^^ and cannot prevail where such 


j superiority of knowledge presumably does not 
exist Thus, if the ou^er is an experienced manu¬ 
facturer and the seller is an ordinary dealer, there 
18 no sudi warranty, although the seller knows of 
the purpose If the buyer and seller are on an 
equal footing as to the abh^ to judge fitness for 
the particular purpose there is no presumption of a 
reliance by the biQ^er on the sdler’s skill and judg¬ 
ment*^ It has been held that, m order to be liable 
on an imphed warranty of fitness for a particular 
purpose, the seller must know that the buyer is 
reljing on the seller’s judgment^® or the circum¬ 
stances of the case must charge the seller with such 
knowledge.^® 

0 . Specified and Patented Articlea 

As a e«nenil rule, no Implied warranty of fltneee 
ariSM whero the sale Is ef a speetfle or described artf cle, 
or an article told under a patent or trade-name; but 
the feet that an arUcle has a trade-nama does not pre¬ 
clude the exiatenee of such a warranty if the sale was 
made without rollanoo on auoh name 

The general rule, affirmed ty the Uniform Sales 
Act, IS that if a specific article, or one known, de¬ 
fine^ and desenbed,^^ or one known under a patent- 
name or trade-name^® is ordered and furnished 


nesa or onallty except where buyer 
relies on •eUer*a skill is a codlflcatlon 
of prevailing common law—ICyera v. 
Land, Ky, SS8 8WSd 988 
eOi U 8^—The et. 8. Angelo Toao, XX 
CPa^ 885 P 788, afflimed, aCLA, 
871 F 846. 

65 CJr p 764 note 70 
81. Maas.—ICarrisa ▼ Conrad 4b Oow 
46 NSLSd 18, 818 UuM. 870 
Oonrso of datflwg between pertleg 
Where a seUer was engaged In 
bnalneae for many years, and buyer 
for several yearn prior obtained aU 
hie materials from seller, and buyer 
had never specified In that time either 
grade or quantity of goods, an im¬ 
plied warranty axiaea that goods are 
reasonably fit for purpose for which 
they are to be used.—Plexmir, Ino, v 
Tiindeman 4b Co^ 78 A.8d 848, 4 NJ*. 
609 I 

IMler treated to load and oar goods 
Where a buyer trusts to the Jndg^ 
ment of the seller to select goods 
which shall be fitted for the known 
purpose for which they ere Intended 
and ordered, the eeller is further 
trusted to properly load and ear sndi 
goods, there exists an Implied wai^ 
ranty they shall be reasonably 
lit for that purpose—KOlberg ▼ Cen¬ 
tral Fmlt 4b Grocery Oo^ 174 NJB 144, 
87 Ohio App. 64. 

88» US—Bird v Guarantee Gonstr. 

Co., aCA.MesSn 896 F 461. 

68. Ark.—McDonald t. Dorftiiaii, 88 
8 W 8d 448,188 Ark. 1186. 
66CJ.p764note78. 


64i Mass —-Eurrlss ▼ Conrad ft 
46 XSLSd 18. 818 Mass. 670 

68, Moss.—B^uxrlas v. Conrad ft Cn, 
anpxm. 

86. MT—Bonwit T. Sinlan, 160 M 
T8 160, 166 AppJMv 861. 

87. NT—Bonwit v. SInlen. supra. 

88. NT—Sure Seel Go v lioeber, 
157 NTS 827. 171 AppDlv 886 

66 GLJ p 764 note 78. 

Specified and patented articles see bar 
tn, subdivision e of this section 

89. NT—Hoc V Sanborn, 81 NT 
662, 78 AnLDe& 168. 

56 OJ p 764 note 79. 

70. NT—Blnaldi v Mbhtcan Co, 
181 XB. 471. 286 NT 70 

71. Tex^—OoKpns jozls qnotad In 
Great Atlantic ft Pacific Tea Oo v 
Walker, Civ.App.. 104 S W 2d 027. 
088. reversed on other grounds 
Walker v Great Atlantic ft Pacific 
Tea Co., Ill 8W8d 170, 181 Tex. 
67. 

66 GLJ. p 758 note 86. 

VS. Tex.—Corpus guzis quoted In 
Great Atlantic ft Pacific Tea Co v 
Walker, ClvApp. 104 8W8d 687, 
688, reversed on other grounds 
Walker ▼. Great Atlantic ft Pacific 
Toa Co, 111 aW.8d 170, 181 Tex. 
67 

86 GLJ P 764 note 66. 

78. Pa.;—Schopfloeher v. Seide, 17 Pa. 
Diet 406. 


74. IlL—Craig ▼. Pellet, 809 IlLApp 
868 . 

NT-^<fiiler v BAhnweller, 178 NT 
6. 857 

78. US—Compagnla Italiana Tns- 
porto Olil Mlnerali v Sun Oil Co, 
CGJLN.T., 48 FAd 688 

Mo—State ex reL Jones Store Gb v 
Sham, 179 aW.2d 19, 868 Mo 680 

78. nS^—Oompagnla Xtallana Tras- 

I porto cm Mineral! ▼. Sun Oil Oo. 

I CCJLNT.. 48 F 88 688. 

77. US—Frigorlfleo Wilson De Xft 
Argentina v. Weirton Steel Co, CC 
A-TTVa., 68 F2d 877—Davenport 
Ladder Ca ▼ Bdward Hinea Lum¬ 
ber Co, aCLA-Iowa, 48 F8d 88. 

Ga.—Brents v McCray Refrigerator 
Sales Corp. 188 8JE. 888, 54 GaApp 
679 

DL—BVoat V Van Cleef. 9 N.BL2d 977, 
891 ULApp. 863 

Iowa.—Rowe Mfg Co ▼. Cnrtla- 
Straub Co., 878 NW. 895^ 288 Iowa 
868 

66 OJ p 765 note 84. 

78. MSaa—Bottl v Venice Groeerv 
Co, 88 NB.8d 491, 809 Mass. 450, 
186 AJL.R. 1387 

M.T—Bllen v Heacock, 888 N.T8 
740. 247 AppDlv. 478 

PSL—Madlaon-Kipp Corporation ▼ 
Price Battery Corporation. 186 A. 
877, 811 Pa. 88—Hobart Mfg Co 
▼ Bodzlewica. 189 A 580. 185 Fa. 
Soper. 340—Hick. Ina v Phillips 
Gom.Pl, 86 LuaLegReg 195 

66 GLJ. p 766 note 86, p 768 note 78. 
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Here is no ixrplied ^i^arranty of fitness for a par- 
icular purpose, since the buyer receives uhat be 
bargained for.^® This rule applies even though the 
>eller knows or is informed of such purpose®® and 
s espeaally applicable when the article is manu- 
actured according to plans and specifications sub- 
Tutted hy the buyer.®i On a sale of several items, 
Dniy one of Tvhich is sold under a trade-nam^ there 
nay be a warranty of fitness for a particular pur- 
x)se as to those items wrhich are not sold under a 
rade-name.®® 

The appellation "trade-name’’ has been preferred 
to "speafied, descnbed article’*®® and has been held 
to be applicable only to goods known in the market 
and among those familiar therewith.®^ 


No reliance on name The fact that an article has 
a trade-name does not of itself necessanly preclude 
the existence of an implied warranty of fitness for 
a particular purpose ®® Sudi a warranty may exist 
where, although the article has a trade-mark or 
trade-name, the purchase is not made by, or in 
rehance on, the name, but is made for a particular 
purpose and supplied for that purpose, m reliance 
on the seller’s judgment®® Thus, if the trade-name 
IS used merely to describe or identify the article, an 
implied warranty of fitness for the purpose may 
arise.®^ 

General purpose In the sale of patented or de¬ 
scnbed articles it has been held that there is an 
implied warranty that they are fit for the ordinaiy 
or general purpose for which they are made,®® but 


7a Iowa.—B F Stnrtevmnt Co v 
liO Sian Oaa Co. ITS XW. S88. 18S 
Iowa 584 

55 GU. p T87 note 88. 

Bib zoUaaoa ea MlllaK*a jnSgitiaitfe 
Purchaser who has exactly defined 
what he wants cannot be said to have 
"elled on Judgment of seller—Hart¬ 
ford Battery Sales Corporation v 
Price, 181 A. 95.119 Pa.Saper 195 

BCk X7 8—Davenport I>adder Co. 
Bdward Hines Ijiimber Co., CLCA. 
Iowa. 49 FSd 68 

CaL—Dmmar Mining Co ▼ Idorrla 
Bavlne Mining Co.. 98 P.8d 484. 88 
CaLApp 2d 498 

Ga.—Kontos v. Jordan, 195 8.H 810, 
67 Qa.App 267—Kreuts v. McCray 
Refrigerator Sales Corp., 188 SA 
888, 54 OaApp 679 

Ind.—Indestractlble Wheel Co. v 
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S. T8S, 100 IndJlpp 150 
Mich.—^Beaman v Testorl. 85 STWSd 
165, 828 MlCh 194—F. M. Sibley 
Dumber Go v. Schnlti; 297 MW 
848, 297 Midh. 805. 

—Hobart Wg Co t Rodsiewles; 
189 A. 580, 125 Pa.Siiper 240 
rex.—Great Atlantic ft Facillc Tea 
Co V. Walker, CivApp. 104 SW2d 
627, reversed on other grounds 
Walker v Great Atlantic ft Padfle 
Tea Go.. 112 SW2d 170, 191 Tex. 
67. 

Crtah.— lAades ft Go. FbUowb, 10 
P 2d 889, 81 Utah 482 
55 (U p 756 note 84. p 756 note 85 

"Mvlso engxifted on gemacal provi. 
Sion 

The provision of the Uniform Sales 
%.ot excluding sa implied warranty 
>f fitness on the sale of a spedfled 
irtide under Its patent or trade- 
lame Is to be oonatrued as though 
t were a proviso engrafted on the 
lUbdivislon specifying when such a 
warranty arlaeg, and the aeUeris 
oiowledge of the buyers paitlcular 
purpose la of no efEecD— ifiDtaia Chem¬ 


ical Co V Spaulding, eta, Oo, 126 

A. 582, 98 Vt 51 

81. Minn—Cosgrove v Bennett, 20 
XW* 359, 82 Minn. 871 

55 OJ p 767 note 86 

88. Minn—Bekkevold v Potts, 816 
MW 790, 178 Minn. 87, 69 AX.R. 
1164. 

68 C J p 767 note 98. 

83. US—Davenport Dadder Oo v. 
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FSd 68 

8ii CeL—Dmmar Mining Co. v Mor> 
rls Ravine Mining Co, 98 P8d 424, 
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56 CLJ. p 768 note 50. 

88 . CbL—B agley v. International 
Harvester Oo, 206 P2ft 48, 91 Cal. 
App 8d 888—Dmmar Mining Co v. 
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Iowa . O orpna JtadM gsofM in 
Hughes T. Mational Bqulpment I 
Corporation, 850 MW 154, 167, 815! 
Iowa 1000 

Me.—Rosa v. Porteous, MltcheU ft 
Braun Co., 8 A.8d 660, 186 Ma 118. 

Maas.—BotU v Venice Grocery Cot 
86 MR 2d 491, 809 Mass. 450, 185 
AX.R. 1887. 

Minn.—Obron Fireman Goal Stoker Oo. 
V Brown, 884 MW. 685, 188 Minn. 

I 899 

M.T—Foley ▼ Liggett ft Hyere To¬ 
bacco Co., 841 MTS 288, 186 Mlso. 
468. affirmed 849 M.TS 984, 888 
AppJDlv 888 

Or—Cocpas Mela unotefi ia Sperry 
Flour Co V De Moss. 18 P8d 248, 
848. 141 Or. 440, 90 ASUL 408 

Fa.—Ooxpus JwOm guoted la Hobart 
Mfig. Oo V. Roddewloy, 189 A. 580, 
558, 125 PaBuper 240—Ibter-oom- 
munloatlon System of America v 
ForgnsoQ, 81 PaJ>lstftOo 648. 

55 CJ. p 767 note 98, p 758 note 1. 

as. US —^Ralstim Purina Oo v Mo- 
vak, CC AMeb, 111 F2d 681—Dav¬ 
enport Ladder Co v Rdward Hines 
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Lumber Co., CtCLAJows. 48 F8d 
68 

Iowa.—Rowe Mfg Oo v. Curtla- 
Straub Co, 878 MW 895. 828 Iowa 
858—Oorpus Mels quoted la 
Hughes V Mational Bouipment Coiv 
poration. 250 MW. 154, 157, 816 
Iowa 1000 

Ma—Ross V Porteoua Mltehsll ft 
Braun Co, 8 A.8d 650, 186 Ma 118 
Mass—Weiner v D. A. Schulta Iho-. 

176 MS. 114, 875 Mkss 879 
Minn—Iron Fireman Coal Stoker Co 
T Brown, 814 MW 686, 188 HInii. 
899 

Or—Ooxpus Mels quoted la Sperry 
Flour Co V De Mosa 18 P 8d 848, 
248. 141 Or 440, 90 AX R. 406-J 
A Campbell Ca v. Corley, 19 P 8d 
610. 40 Or 488 

Pa—OoaEpuB 3Uxls quoted la Hobart 
Mfg Oo V Rodalewios, 189 A 680, 
688. 126 Pa.8uper 840 
Utah.—OOKpng Mels cited la Carver 
V Denn, 814 P8d 118, 180—Corpus 
MAS cited la Battle GreOk Bread 
Wrapping Mach. Co v Paramount 
Baking Co., 89 P.8d 888, 825, 88 
Utah 67 

66 OJ. p 767 notes 98, 9a 

07. CaL—^Dromar ’M’lwiwa. Oo v 
Mbrrla Ravine Mining Co., 98 P 8d 
484, 88 CaLApp 2d 498 
Or—Sperry Flour Oo v De MOsa, 18 
P2d 842, 141 Or 440, 90 AUR. 406 
A Campbell Co v. Corley, 18 
P8d 610, 140 Or 468 

88. US—Ooxpus Mds oftfeid la 
Giant Mfg Oo v. Yatea-Amerlcan 
MadL Co, aCA.l 0 Ws^ 111 F 8d 860, 
865—Frigorifioo WUson De La Ax^ 
gentlna v Welrton Steel Oo., CCJL 
WVa., 68 FSd 677. 

55 GU. p 767 note 96. 

Pnzpose of aasxbliaalaiae goods of 
agxeed desoxlptloa 
Where a buyer enters Into an exec¬ 
utory contract for purchase of goods 
exactly described, or makes an exe¬ 
cuted purchaee of such goods, buy¬ 
er cannot hold seller even though 
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not for some other purpose 

Express warranHes. There may be an express 
warranty of fitness for a particular purpose, even 
thou|^h the article is specified or sold under a trade- 

name.90 

§ 326. Fitness for Shipment 

While there le an Implied warranty that gooda to be 
ehipped are fit for shipment and properiy packed, ordi¬ 
narily there le no Implied warranty that the goods will 
bear shipment without deterioration. 

While there is an imphed warranty that goods to 
be shipped are fit for diipment and properly 
packed,^^ ordinarily there is no implied w ar ranty 
that the goods will bear shipment without detenora- 
tiosi It has been hdd, however, that where mer- 
diandise is shipped to bu 3 *er for resale there is 
an imphed warranty that the goods are in oondition 
to stand shipment and reach the buyer m a condi¬ 
tion to be fit for such resale In the sale of 
perishable proper^, although there is an implied 
warranty that the goods are suitable for shipment 
because the buyer justifiably rdies on the seller to 
select goods suitable for shipment, the seller does not 
assume the nsk of deterioration due to abnormal 
delay m transit or other abnormal conditions while 
the goods are in transit;^ his implied warra n t y is 
that the goods are fit for dupment at the tune and 
idace of sale.^1^ 

Goods for export. A purdiase of goods for ex¬ 


port by the buyer entitles him to goods which can be 
legally exported where the seller knows that the 
goods are to be exported.^* 

Express warranties. An express warranty of 
quality does not cover deterioration of the goods 
during shipment^* unless there is an express pro¬ 
vision that the goods are to be transported by the 
seller to the place of delivery 

§ 327. — Merchantability 

a. In general 

b. Construction and scope of warranty 
Sb In Genezal 

In general, there le an Implied warranty on a sale 
of gooda that the goods will be merchantable aocording 
to their name and kind, and this applies notwithstanding 
the goods are sold by description or a trade-name. 

In a sale of goods, the buyer havmg no opportuni¬ 
ty to inspect, there is an imphed warranty that the 
goods will be merdiantable according to their name 
and Idnd;^^ and this applies whether the defect is 
hidden or discoverable by mspechon.^ Such a war¬ 
ranty 18 imphed where the seller manufactured the 
good^^ and it has been held broadly that it makes 
no difference whether or not the seller is the 
manufacturer < Under the Uniform Sales Act it 
IS dear that the imphed warra n ty of merchantabihty 
exists where goods are bought descnption from 
a seller who deals in goods of that description, 
whether or not he is the grower or manufacturer,^ 


seller be manufSectnrer of soods, as 
warranting that they are fit for any 
more special purpose than that which 
merchantable goods of the agreed de¬ 
scription necessarily fulfill —Jones y. 
Mallon, 101 PSd SSS. t WaslLfd 882. 
SOL Ga.—^ B Colt Co V Bridges. 

182 SJBL 889, 102 Ga. 164 
90i Wls—Greenberg Bealty Go. t. 
Cream City Roofing; etc., Mfg Cow, 
197 NW. 816. 188 Wls 269 
SI. AUl—H arp v. Hhas-Fhllllps Pro¬ 
duce Co. 88 So 740. 206 Ala. 678 
Ihdw—Mann v Bverston, 82 Ind. 866 

SB. Ala.—Harp y Hhaa-Phllllps 
Produce Co., 88 So. 740, 206 Ala. 
678 

66 CLJ p 768 note 8. 

^moUIng aoeeptaaea^ 

DUterence between *^lllng accept¬ 
ance contract** and *^lllng accept¬ 
ance final** contract is that, under the 
former, there Is a warranty of sult^ 
able ahlpplng condition, wherese, un¬ 
der the latter, there Is no sudh war¬ 
ranty and buyer is not entitled to re- 
ooYer damage! for change In condi¬ 
tion during transit.—Jj. Glllsxde Co 
Y Joseph BCartlnelll A Co, G.CA. 
Masa, 168 F 2d 276. amended on oth¬ 
er grounds 189 F.2d 60, certiorari de¬ 


nied 69 set. 287, 886 T7S. 886, 98 
Ij.Bd. 424 

8S. Ark.—^Sletal Furniture Co y. 
Gobi, 249 S.W 650. 168 Ark. 146— 
Southern Products Co y. Otcri, 126 
STT 1068, 94 Ark. 218 
94. US—Bmest XL Fadler Co y. 

Hesser. aCLA-Utah, 186 F 2d 904 
SS. US—Bmest XL Fsdler Oa t. 
Hesser, supra. 

Aoeeptaiwa of offer of goods la 
tcaasM 

Under Uniform Salas Act, seller 
Impliedly warranted that Yegetablea 
shipped F O. B. from a parttonlar 
place were merchantabla not when 
they left such place, but when buyer, 
whUe Yegetablea were In transit, ac¬ 
cepted seller's offer, manifested by 
telegram and InYolce deeerlblng the 
Yegetablea. by selling end ordering 
the shipment dlYsrted to buyer's Ycn- 
dee.—Xlmest XL Xkdler Go. t. Eteaaer. 
supra. 

Sdi US —Bsnooe Xhepozting, etCL. Co 
Y. Xirie City Iron Work% CLGLA. 
NT, 880 F. 690 
66 GJ p 788 note 6. 

97. Md.—Americea Symp^ eta, Co 
Y. Roberts. 76 A. 689, 112 Md. 18- 
66 CLJ p 768 note 8. 
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9Bi Mlmi.—Drews Y Ann RlYsr IiOg- 
glng Co., 64 K.W lUO, 6S Mtam. 
198. 

65 CLJ. p 768 note 7. 

99u Aria—Singleton y Dunn, 284 P. 
2d 648, 71 Aria 160 

Ga^—Corley v. Wllensky ft Son. 191 
SJB 879. 56 GaApp 857 
277—^Milcor SteSl Ga Y. Grantler, 86 
27T.S2d 828 
66CJ.p758note9 
Absence of espsess w amu rty 
Although no express warranty has 
been glvsn. there Is an Implied con¬ 
dition that the goods are of mer¬ 
chantable Quality—Reed y. Randall. 
29 NT. 258, 88 AmJ>. 805—65 CLJ P 
769 note 10. 

1. Maaa—Ihterstate Grocer Ca y. 
George Whi. Bentley Co, 101 KJEL 
147, 814 MSaa 287 
66CJ.p769notel2. 

B. Wash.—Idbke y Craig; 216 P2d 
189, 86 WaSh.2d 870 
8. Maaa—Interstate Groeer Co y. 
George Wka Bentley Ga^ 101 NXL 
147. 214 Maaa 287. 

56 CLJ. p 769 note 11. 
ft Conn.—Naumann v Wehle Brew¬ 
ing Co, 16 A.2d 181, 187 Conn. 44 
i 66 CJ P 768 note 84. 
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and thus there is no distinction between manufactur¬ 
ers or producers and other dealers,^ but the provi¬ 
sion does not extend to a sale by a general dealer 
who IS not a dealer m die pardctilar kmd of goods 
sold.* 

Sales by trade-fiame or dcscnption. In general, 
and particularly where the sale is governed by the 
Uniform Sales Act, there is an implied warranty 
of merchantability in a sale of goods by descnption 
or trade-name,^ and the proiision and rule that 
there is no imphed warranty of fitness for a par^ 
ticular purpose of a speafi^ article sold under a 
trade-name, discussed supra § 323, have nothing to 
do with the question of merchantabihfy.* In other 
words, the fact that there may be no imphed war¬ 
ranty of fitness for a particular purpose, because the 
goods are sold under a patent-name or trade-name, 
does not predude the existence of an implied war¬ 
ranty of merchantabihty, or enable the seller to es¬ 
cape the liability imposed on him by the provision 
of the Uniform Sales Act setting forth the existence 
of sudi implied warranty of merdiantability* In 
a sale of goods by name there is an implied warranty 
that diey diould be merdiantable and salable under 
that name whether the defect is latent or patent,^* 
and should be at least as merchantable as the gen¬ 
era] run of sudi goods So, in the case of goods 
sold by a trade-name;, there is an inqdied warranty 


that the goods are merchantable as goods of such 
a trade-name.^* Where a definite article is made 
by the seller for the buyer according to specifica¬ 
tions, there is no imphed warranty of marketabili¬ 
ty ** If a particular grade of an artide is ordered 
and supplied, there is no implied warranty that it 
will be suitable to any particular market^* 

Perishable goods. In a sale of penshable goods 
there is no warranty that sudi goods will continue 
merchantable for any definite penod.^* 

b. Ckmsferaction and Scope of Wamnty 

(1) In general 

(2) Fitness for resale 

(1) In General 

Merchantability It eometlmes conaldered to bo equiv¬ 
alent to lltneee for a general purpoee* or the purpose for 
whieh the geode ordinarily are uaed; but eometlmee It 
refora to eoundneee or elmply to the meeting of a eertain 
description of goods ae the subject of the sale. 

Merchantability is sometimes considered as an 
attnbute of general quahty and as eqmvalent to 
fitness for a general purpose, or the purpose for 
which goods of that kind ordinarily are used,^* it 
has been said to mean that the goods are of the gen¬ 
eral kmd which they are descnbed or supposed to 
be when bought^^ The substance of the implied 
warranty of merchantabihty where the goods are 


8. NA—Ebwson V. Blister Beef 
Go, 177 JL 6Sa 87 NA 200. 

85 OJ. p 76S note 86 
Am between desiera tbere Is an 
Implied weiranty that the personal 
property sold is merchantable and 
salable.—Aldridge Motors v Alexan¬ 
der. 9 &E.2d 460, 217 Xa 750. 
Ptoteottoaof allbayics j 

Statute has cfleot of placing burden 
of warranty of merchantability on 
seller for protection of anyone who 
httiB.—Xaumann ▼. Wehle Brewing 
Co, 16 A.2d ISl, 127 Conn. 44. 
e. ns—McXeil, eta. Go ▼ Cnnl- 
kow-Bienda Co, D.CLK’.T, 874 F 
897 

y. U Br—Bmeet EL Fadler Co v. 
Eesser, CGLA-Ctah, 166 F2d 904— 
I^rigorlfloo Wilson De La Argentina 
T Welrton Steel Go, CCJLWVa.. 
68 F2d 677—Tounff ▼. Great At¬ 
lantic St Pacido Tea Co• DGJPa., 16 
FSnpp 1018 

Wass—Bottl V Venice Grocery Co, 
S6 NK2d 491, 809 Uuul 450, 185 
AJjJL 1887. 

Ohio.—Dow Drug Go v. Mlexnan, 18 
KJBi.Sd 180, 57 OhloApp 190 
Or Ctaspss gucls cited in Sperry 
Floor Co V De Moss, 18 P2d 242, 
248. 141 Or 440, 90 AXJEL 406 
55 CJr p 759 note 17. 

a Mldh . Oosp sa ms ctted la Ou- 


thwaite T A. B Enowlton Cd, 248 
XW 896, 896, 259 lUbh. 22A 
55 C J p 768 note 88 
PataBt-nams or trade-aawis 
However, there Is some authority 
to the effect that Uniform Sales Act 
i 15, subd. 8, dealing with the Implied 
warranty of merchantability, al- 
thonsh applicable where KooOa are 
bought by description, is Inapplicable 
to a sale of a specifled article under 
Its patent-name or trade-name^—San¬ 
ta Rosa-Vallejo Tanning Co v Kfon- 
aner, 228 DLApp 286 
9m U.8—Giant ICfg Go. r. Tates- 
Amerlcan MaOh. Co., C.ClAJOwa, 
lllF2d860 

HasSb-PouloB Coca Cola Bottling 

Ca of Boston, 77 NB.Sd 405, 832 
Mess. 886—Betti ▼ Venice Grocery 
Co, 85 N.E.2d 491, 809 Mess. 460, 
186 A.USL 1887 

NT—Foley v Uggett, eto., T<Aaooo 
Co. 241 N.TS. 288, 186 MIsol 468, 
affirmed 849 N.TJ9L 984, 888 App 
Dlv. 838. 

IOl NC.—Lexington Grocery Ca w 
Vemoy, 88 SJS. 567, 167 N.a 487. 

11. N.Y—Bencoe E x portin g, etc., Co 
V. HcGraw Tlre^ etc, Oo, 208 NT 
S.4, 212AppDtv 186 

IS. Masa.—Bnelling v. Dine^ 170 N 
B. 408, 270 Hass. 601. 

55CJ.p 769iiote20. 
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18. NT—Stroock Plu6h Co t Tel- 
cott, 184 NTS 1058, 160 AppJDlv 

848 

14k Iowa.—Boundy, eta. Co ▼ Nich¬ 
olson Produoa C^ 147 NW 805. 
168 Iowa 89. 

3A Iowa.—Fruit Dispatch Co v. C. 
a Taft Co, 197 N W. 808, 197 lOwa 
409 

65 CLJ. p 759 note 15 

la US—Ooxpns guris oiled in Gi¬ 
ant Mfg. Ca V Tates-Amerlean 
Mach. Co, C OAJowa, 111 F 8d 860, 
885 

Mich.—Oufhwnite v. A. B. Hhowlton 
Co, 343 NW 895, 359 MlCh. 324 
B.L—D'Onofrlo ▼ First Nat. Stores. 

28 A.8d 768, 68 RX 144. 

Washj—Dalton v Pioneer nd St 
Gravel Co, 837 P 2d 178, 87 Wash. 
Sd 946 

56 CUT p 761 note 46. 

AdaptaUlity to tnunedlaile use 
Term '^nerchantable'* in implied 
warranty of merchantahle quality 
may Indnde adaptability to immedi¬ 
ate use to which artlole la to be put 
—B>lvlnator Sales Corporation v 
Quabbln Improvement Co^ 864 N.T S. 
128, 284 APP Dlv. 96. 

17. Mksa.—Agoos sUd Ca t. Blu- 
menthal Import Corporation, 184 
NE 379, 888 UasSL 1. 
BJ^-iyOnofrlo First Nat. Stores 
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bought description is that the goods diall be 
merchantable under the name by which they are 
descnbed.^8 When applied to articles of general 
sale under a patent-name or trade-name by retailers, 
so that the implied warranty of fitness for a par¬ 
ticular purpose IS eliminated, “merchantable” has 
been held to refer to such articles as are usually sold 
on the market under that name Merdiantabilit> 
has also been held to include compliance with what 
the law requires The rule as to an implied war¬ 
ranty of merchantability does not make applicable 
to a sale governed by common-law rules the mvil- 
law rule that a sound price warrants a sound ar¬ 
ticle 

Soundness Merchantability may refer to sound¬ 
ness, as m the case of fruit®® or eggs ®® 

Meeting description or sample. Merchantabili^* 
may mean simply the meetuig of a certain desenp- 
tion of goods as the subject of the sale.®^ A war¬ 
rant of merchantability as to a recogmzed grade 
of a commodity must, however, be construed in 
the light of the meamng known to the trade In 
the case of merchandise sold by sample, it has been 
held that the goods must be free from defects,®® 
and that it is not enough that the goods are sub¬ 
stantially like the samples as to kind, quahty, and 
value to be merdiantable,®® 


r (2) Fitness for Resale 

I Tlw warranty of tha merchantability of goods sold 
sometimes is held to comprehend the fitness of the goods 
for resale* but It does not require that the goods be 
of the best or first quality 

The warranty of merchantability sometimes is 
heM to comprehend sa'abihty or fitness for resale;®® 
I but there is no warrant}* that on resale the goods 
. will be satisfactory to the buyer’s customers®® 
Merchantable quality means that the goods shall be 
salable at the time of delivery,®® and it has been held 
that the goods should be m a condition whidi would 
keep them salable and sound for a reasonable time.®^ 
The test of merchantability has been held to be 
whether the goods will stand shipment to the buyer 
and there be fit for resale.®® A warrant that 
goods w*ould be packed and shipped in a merchant¬ 
able condition to a wholesale btyer requires that 
the goods be merdiantable for wholesale purposes ®® 

Merdiantability does not mean that the article 
IS the best,®® or that the goods are of first or even 
of the second quality,®® but only of a medium 
quality and goodness®® or of the quality of an ordi¬ 
nary article of that class,®^ and that the goods are 
not so mfenor as to be unsalable among dealers in 
the article but are vendible on the market m the 
ordinary course of busmess at an a\erage pnee ®® 
Hence, ^liest merchantable” goods means something 
more than averagt goods ®® Some decisions do not 


SS A-Sd 758. 68 B.I 144—Keenan ▼ 
Cherry & Webb, 181 A. 809, 47 B.L 
186 

Beope of aellec^i lUbOity 
In absence of warranty of fitness 
for particular purpose, buyer cannot 
claim more than that gooda with 
their defects known shall be salable 
as goods of the general kind which 
they were described or supposed to 
be when bought.—^Rockwood & Co ▼ 
Parrott & Co, 19 P8d 42S, 14S Or 
261 

la Mass —Poulos V Coca Cola Bot- 
Ulng Co of Boston, 77 27B.2d 405, 
822 Maas 886—Sokoloskt ▼ Splann, 
40 NBSd 874, Sll Maas 21.8—W 
B. Qraco A Co v National Whole¬ 
sale Grocery Co., Inc., 146 NEL 
908. S51 MUSS. 251 

la Mich.—Outhwalta ▼. A. R 
Knowlton Co, 242 NfW SS5, 159 
Ml(dL 224 

gOL US—Manning Mfg Co ▼ Bar^ 
tol Frodneta Corp of New Bngland, 
CCULVt., 99 F2d Sia 
TUMIob of law oA sesala 
Implied warranty of merdhantabUl- 
ty of goods purdhaaod for resale by 
deserlptioa la breached if goods can¬ 
not be resold without violating law 
of state.—^Bfionea ▼ Imperial Bottling 
Works, 185 A. 4S8. 14 NJJCJsc 869 

77C JS—75 


ai. Iowa.—Bhj-naa v Kedk, 161 N 
W 486 179 Iowa 422 
55 CJ p 759 note 18 
gg. N.T—Plumb V J W Kallauer, 
etc., Co, ISO NYB 147, 145 App ; 
Biv 20. I 

88. Cal —Nye V Weed Itumber Go.! 

268 P 659, 92 Cal App 598 I 

55 C J p 761 note 49 
ga US—McNeil, etc., Co ▼ G8ar-! 
nikow-Rlenda Co, BOXY., 274 F 
807 

55 C J p 761 note Sa 
ga Cal—xye ▼. Weed liumber Go.i 
268 P 669, 98 Csl-App. 59a 
ga Minm—Uaganaa Shoe Hfg Co 
V. Sharood. 217 N.W 941, 178 Minn. 
58a 

87. Minn.—lAganaa Shoe Mfg Oo. 
T Sharood, supra. 

ga NY—Kelylnator Seles Corpora¬ 
tion ▼ Quabbin Improvement Co, 
264 NY a ISa 884 APpJMv. Oa 
55 CU. p 760 note Sa 

ga UJ3—Baer Grocer Co. v. Barber 
MUling Co., W.Ta., 228 F 96a 189 
GOA. 44a 

ga Mo—Atkina Bros. Co. v Sonth- 
om Grain Co, 95 SW. 049, 119 Mo 
App 119. 

66 GJ P 760 notes 26, 27. 
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8X. Ala—Olim V Watson, 85 A 46a 
204 Ala 179 

55 C J p 760 note 8a 

ga Ala—Hsrp v. Heas-PhUlips 

Produce Oo, 88 So 74a 206 Ala 
578 

Axfc.—Southern Products Co v Oter! 

126 SW 106a 94 Ara 818 
sa Va^Newbem v Baker, 188 an 
600, 147 Va 996 

sa Mo—Yontx V MeVean. 217 RW 
1090. 202 MoApp 877 
Tea^Benton Roberts Dry Goods Co 
V Cyrus W Soott Mfg Co., Civ 
App. 258 SW 20a 
sa Neb—Goldmark v Simon Bros. 
Co, 194 NW. 68a 110 NoR 614. 

56 CLJ. p 760 note 82 

sa NYw—Howard V Hbey, 28 Wend. 

850. 85 Am.D 572 
At least msdtnm qusHtr 
iPurchaser has right to expect at 
least medium quality of goodnessd— 
MUcor Steel Go. v. Gnmtier, 85 N.Y. 
S.2d 82a 

87. W.Va^—Appalachian Power Go 
T. Tata 111 8JBL 15a 90 WVa 42a 
sa Neb—Goldmark v Simon Broa 
Oo.. 194 NW 68a 110 Neb 6ia 
66 OJ P 761 note 86 
aa. Ut>—Tost. V lIcVeMi, XU 8.W. 

I looa. ais uojlpp a??. 
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require that the goods be even as good as average 
goods,but only that the goods be fit for sale at 
some pnce^i or have the abihty to sell at a fair 
market price ^ 

Particular tnarket. The implied vrarranty of mer¬ 
chantability does not have reference to any particu¬ 
lar market^* 

Foreign sales. Wliere goods are to be packed 
and labeled for resale in a foreign country, a failure 
so to pack and label them renders them unmer¬ 
chantable.^^ 

§ 328. —— Genuineness 

A warranty of ganulnonoas may arlaa on a aala of 
cartain paraonal property, such as seeurltlaa, paintings, 
or Jewelry. 

There is an implied warranty of genuineness on a 
«ale of secunties.^B There is, however, no implied 
warranty that muniapal officers who issued the se¬ 
curities sold had lawful authon^ to do so^* 

Paintings Where a painting uhidi is warranted 
to be an original of a particular artist proves to 
be of doubtful ongm there is a breach of warrant 
of genumeness.^7 

Jewelry. There may be special guaranties as to 
the genumeness of jewelry.^* 

3 329, — Uniform Sales Act 

Impliad warrantlas of quality are limited 1^ the Unl. 
^rm Sales Act. Such act has in most respects generally 
left the law unchanged as to implied warranties of qual¬ 
ity on a sale of goods. 

Implied warranties of quality are limited by the 
Uniform Sales Act.*® WTiile the act is held to have 
effected a change in the law as to warranties m 
some jurisdictions, at least in certain respects,®® a^ 
for example, abolishing the distinction between 


ordinary sellers and sdlers who are manufacturers 
or producers,®^ it has been judiaally recognized 
that the Uniform Sales Act has generally left the 
law as to imphed warranties of quality unchanged in 
most jurisdictions.®® The act abohshes any previous 
rules as to warranties inconsistent with the statute.®® 
The English interpretation of the English Sale of 
Goods Act has been followed in the mterpretabon 
of the Umform Sales Act m that an imphed war¬ 
rant* may be raised from facts not ^wn m the 
contract to sell ®^ 

§ 330. -Particular Subjects of Sale Gen¬ 

erally 

a. Animals 

b. Bmlding, constructioiii or manufactur¬ 

ing material 

c. Fertilizers 

d Machmery, tools, and appliances 

e. Motor vehicles 

f. Seeds and nursery stock 

g Wearing appard 

h. Other subjects 

a. ATiimalu 

(1) In general 

(2) Soundness 

(3) Breeding purposes 

(1) In General 

In cccordance with the general rulee eppllcabie to 
other eelee, expreee or Implied warrantiee u to quality 
and fltnesa may aiiae on a caJe of animals. 

In confomuty with the rules applicable to express 
warranties generally, there may be an express war¬ 
ranty as to the quality and fitness of animals®® 
So a statement that a horse can travel at a certam 
speed constitutes a warranty of its abihty at the 


40. Gal—atreff t. Gold Medal 
creamery Go, 273 P. 881, S6 Cal 
App la 

41. MassL—^Interatate Grocer Co v 
George Wm- BenUey Co, 101 X.1B. 
147, 214 Uaaa. 227 

4a. Mo—Xell V Cunningham Store 
Oo. 130 SW. 808, 149 Mo App 53 

4a. SC—Simmona t BoanOke City 
Mills. 107 8EL 903. 110 Sa 432 

55 CJ. p 7S1 note 41. 

4C V.Tw—Wilfofd Hall Laboratories 
T. Sdhoenfield. 169 MTS 918. 182 
AppJMv. 504. 

4& ObL—M hrj Plckford Co, ▼ Bay^ 
ly Bros.. 86 P2d 102, 12 OaUd 501 

55 cur. p 762 note 56 

WsRsaty of genuineness of: 

Bonds see Bonds i 76 

Mptss ssp HUis sad Notes i UO. 


4S, Mich.—TVhite v. Robinson, 14 N 
W. 704, 50 Midi. 73 

47. NT—Marin v. FTandsca Reyes, 
Inc.. 262 NTS 677, 147 Misc. 186, 
aflirmed 262 NT a 579, 238 App 
Hiv. 779. affirmed 189 NE. 692, 263 
NT 550 

4a N C—llallas ▼. Wagner, 168 S BL 
888. 204 Xa 517. 

4a Mich.—diell V. Cudahy Bros. 

Oo, 255 N.W 414, 267 Mich. 690. 
I 56 C J p 762 note 6L 
Uniform Sales Act as sflectlng vaz^ 
ranty of: 

Fitness for purpose see aupra i 325. 
Merc h a nt a bil ity see supra i 327. 
Quality see supra i 324. 

50. NT—Caaavan v Mechanicvllleb 
180 NT a 62, 190 AppDlv. 252, af¬ 
firmed 128 NB. 882, 239 N.T 472. 
55 C.J p 762 note 73 


5L Wls.—U S Fidelity, eta, Oo ▼. 
Western Iron Stores Co, 220 NW 
192, 198 Wls. 389. 69 A.LJEL 1282. 

sa aD— Leev. Cohrt, 282NW. 900 
57 SD 887. 

52. NT—Rinaldi ▼ Mohican Co, 
121 NE. 471, 226 NT. 70. 

04. NT—Sampson v Frank F Pels 
Co, 192 N.TS 638, 199 AppDl\ 
854. 

65, Xeyers os xoostani 
A contract provision for sale of 
spedfled number of of eitn&Min 

breed, with at least ninety per cent 
pullets, was sufficient notice to seller 
that buyer was demanding chicks at 
least ninety per cent of whldi would 
be layers, not roosters.—Preston v 
Montgomery Ward & Oo, 23 A.2d 534, 
112 Yt 396. 
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time of sale, and is not merely a representation of 
its past performance.^* An express warranty that 
an animal is of a superior quality is not fulfilled 
dehvery of one merely as good as the ordinary run 
of such animals.*^ A provision m a contract for 
the sale of animals by which they are described as 
about a certam number of years old constitutes an 
express warranty as to their age ** 

Implied warranties. In accordance with the rules 
apphcable to an implied warranty of quality and 
fitness, there may be an imphed warranty of quality 
or fitness as to animals,** as, for example, a war¬ 
ranty of fitness for a particular purpose ** How¬ 
ever, unless the buyer made known to the seller the 
particular purpose for which the animal was pur¬ 
chased, and relied on the seller’s skill and judgment, 
there is no implied warranty that the animal is 
adapted to a particular purpose.*^ 

Food purposes. In the absence of a statute pro¬ 
viding otherwise, it is generally held that, even if 
ammals are sold for the purpose of bemg slaugh¬ 
tered for meat for human consumption, there is no 
imphed warranty that they are free from a disease 
rendering them unfit for such purpose;** and it has 
been held that, if the diseased condition is hidden 
and unknown to the seller and difficult to discover, 
there is no such implied warranty ** Animals sold 
to be shipped with health certificate attached must 
not be visibly sick.** There is no implied warranty 
that animals will be as fat at the time of ddivery 
as at the time of sale.** 

Feeding purposes. Where the buyer of feeders 
states that he widies stodc for such purpose, there 
is an implied warranty diat they will be fit, and 
free from any bad disease;** and where a hve- 

se. Ohio-—Kuhn V CamphA 161 N* 

E. 26, 118 Ohio St. 893 
87 3£o—^Zlnn v S^tt, 60 MoJLpp 

627 

BSL Ga.—Karmer ▼ Lea ft Smith 
Mule Oo. 200 SE. 467, 59 GMuApp 
267 

8Sl T«x^—R awls ▼ H61t, CivApp, 

198 S.W2d 686, error refused no 
reversible error 

SO. Mo—Moore v Miller. App, 100 
S.W 2d 881—Bale v Plerson-Brew^ 
an Commn. Co, 142 B,W 746, 160 
MoJ^p 814. 

6L Mft—Kina V. Qaver, 8 A.2d 868, 

176 Md. 76 

aa. Ml<dL—ZlellnSU ▼ Potter. 161 
MW. 861, 196 Mioh. 90. Ti.lLA.1917D 
822 

66 C-J. p 778 note 86. 

SSL Iowa.—Rhsnaas ▼. Keck; 161 N 
W. 486.179 Iowa 422. 


Stodc buyer informs the seller that the stodc must 
be of a certain weight to supply his trade there is 
an imphed warranty that the hve stodc will be rea¬ 
sonably fit for sudi purpose.** 

(2) Soundness 

While an express warranty of soundness may arise 
on the sale of an animal, there la generally held to be no 
implied warranty as to Its soundness 

There is no implied warranty of soundness ans- 
mg in the sale of animab,** since the rule of the 
avil law that a sound price imphes a warranty that 
the artide sold is sound is not a rule of the common 
law ** It has been held that, vrhere the seller does 
not know of a latent defect in the ammal, there is 
no implied warranty as to its soundness.** There is, 
however, an implied warranty of merchantability 
on the sale of an animal,*^ although there is no war¬ 
ranty of fitness for a parhcnlar market against de¬ 
fects discoverable inspection.** The rule of 
caveat emptor has no application where the sdler is 
guilty of deceit and fraud in the sale of an animal.** 

Express warranty. An express w ar r an ty of 
soun&ess of an ammal may arise from rqiresenta- 
tions by the seller made to induce a sale and rehed 
on by the buyer,** but not unless rdied on by the 
buyer.** Sucffi a warranty, once made, need not be 
renewed in order to be effective.** A representation 
of the seller that the animals have been vaccinated is 
an txpress warranty since it is an affirmation of 
fact which has a natural tendenqr to mduce the 
buyer to purchase,** but it is not iht equivalent of 
a representation that they are immune from chol¬ 
era.** 

What constitutes soundness A warranty that an 
ammal is sound imphes the absence of smy defect or 

Kan.—McCullousli v. Bales, 265 IP. 

1116, 126 Kan. 670 
7L Or—Kllnge v FSrrlSi 268 P 748, 
278 P. 864, 128 Or 142 
72. Mo—Overbnlser v. Peaeoek, 128 
S W. 626,148 MbJkpp 604. 

78. Ar]E.r-But<dier v. Martin, 86 ftW. 

2a 10, 191 Ark. 886 
Mb—Moore v. Mmer, App. 100 aW. 
2d 88L 

Tib Or—Christensen ▼ Bald, 240 P. 
1118, 241 P 1009. 116 Or. 664. 

65 CJ* p 770 note 79 
78b Wla.—Smith ▼ Reed, 124 N.W. 

489. 141 Wla. 488 

78. Ga.—Tiatum v. IiOW% 88 9JBL 628, 
142 Ga. 669. 

66 GJr. p 770 note 8L 

77. TemLr—W. K. SCay ft Co. t 
P ierce, 8 TennJtpp 488. 

7a Tenn.—W. H, Hay ft COb v. 
Pierce, supra. 


eft SJ>—Lee V Cohrt, 888 NW, 
900, 67 SB 887. 

66. Tex.—Laxson v Scarborougii. 
ClvJtpp. 281 SW 1029 

es. Mo —Bisenbarger v. Wilhite, 
App, 288 SW 169 
66 C.J p 778 note 89 

67. Ta—Tjatham v. Powell, 108 S.E. 
688. 127 Va. 882. 

68. Tex^Ledbetter v. Farmer, Civ 
App.. 218 SW8d876. 

66 as P 769 note 74 
sm advcvtlsbiff aueOom sale* con¬ 
taining no express statement that 
cows were sound or the eonivalent, 
did not constitute warranty of gen¬ 
eral health.—Moedcbl v Blesenroth, 
286 MW 157, 258 ULeb, IBi, 74 AJU 
R. 116 

601. Pa.—Eagan v. Call, 84 Pa. 886 
66 CUT. p 769 note 76 
TQu Iowa.—Rhynas v. Ked^ 161 M 
W 468,179 Iowa 422. 
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disease which impairs or in its progress will impair 
the animal's natural usefulness for the purpose for 
which it is purchased,*^ 'which defect must be esdst- 
ent at the time of sale,^^ and is breadied by any de¬ 
fects which render the animal permanently less 
serviceable,as, for example, a d^sease,^^ or mal¬ 
formation of the animal's body,^^ or the ammal’s 
di^sition,^^ although the defect may not be fully 
developed at the time of the sale-^ and although the 
defect was not known to the seller The war¬ 
ranty does not extend to temporary and curable de¬ 
fects not impairing the present usefulness of the 
animal,^^ and in some cases the rule is laid down 
broadly that temporary and curable defects do not 
constitute a breadi of warranty,^^ although other 
authority is to the eftect that a warranty of sound¬ 
ness is broken if the animal at the time of the sale j 
has any infirmity which renders it temporarily less 
valuable or less fit for present use, although such 
infirmity is not permanent 

Generally a mere predisposition to a disease un¬ 
developed into actual disease is not unsoundness 
There is unsoundness where there is a physical con¬ 
dition showing that the seeds of a disease had been 
planted m an animal's QStem whidi afterward 
develop mto the disease,^^ but a ivarranty of sound¬ 
ness does not cover ailments with wrhich the animal 
is not afiiicted at the time of sale.^^ An express 
warranty of soundness does not cover apparent de¬ 


fects,®* but the warranty may cover an obvious 
disease which is misrepresented by the seller and the 
nature of which is not understood by the buyer.®^ 
A warranty of a cow as sound does not warrant that 
will give milk,®* but the circumstances may be 
sudi as to give nse to an implied warrant as to 
milk production,®* and such warranty is breached 
by the presence of a disease m the cows which af¬ 
fects the cow m this respect to an unreasonable 

Care of animal The animal must be cared for or 
used m the ordinary manner, and not abused.®* 

(3) Breeding Purposes 

Repretantatlons u to the lltneee of an animal for 
breedino purpoaea may conatitute an expraaa warranty 
of such; and the purchase of an animal at a sale of 
I breeding animals may raise an implied warranty of Its 
fitneaa for breeding. 

Representations as to the quali^ or fitness of an 
animal for breeding purposes ordinanly constitute 
an express warranty of such.®® It has been held 
that a warranty that cow*s have been bred does not 
warrant that they will produce calves^ or not be 
affected by abortion* A positive statement that 
animals are to produce offsprmg at a certam time 
may be a wrarranty * 

Scope of express hHxrranty. A wrarranty that an 
animal is a good breeder does not cover death from 
other causes* or warrant that disease wall not be 


79L Comx —Andrews v Peek, 78 A. 
445, 446, 88 Conn. 666 , 82 L..KJL,X 
ISl 21 Ann Cas 1000 
65 CJ p *70 note S2 

80L Tez.—HcKlnney ▼ FWt, 10 Tex. 
220 

68 C J. p 770 note SS 

8 L. 3Iicb»-Otto V Braxnan, 105 27W 
601, 142 Ulch 185 

65 GU p 770 note 84 

92b hi —Ryan v. Brown, 206 HI App 
584 

66 GLJ p 771 note 85. 

9S, Mo—Connelly ▼. Parrish. 176 S 
W 546. 189 Mo App. 1 
65 OJ p 771 note 86 
84b Iowa.—Stephens v. Brill. 140 17 
W SOS. 159 Iowa 620. 

85 CJ p 771 note 87 
88 b Wla—McCann v. Ullman, 86 27 
W 408. 109 Wla 574 
56 GU p 771 note 88 . 


Under statnta a warranty is Im¬ 
plied that purchased animala are free 
from latent oontealoua diseases 
wbl^ render them totally worthleaa 
In a b ee n ca of express or Implied 
waiver of the warranty ~Tlte ▼ Mo- 
Batyra 48 SJELSd 169, 77 QaJtpp 
585. 


186 . lowau—Mitchell ▼ Pinkney. 104 
XW. 286. 127 Iowa 696 

187. XH.—RoberU v Jenkina 81 17 
I H: 116, 68 Am.D 169 

56 C J p 771 note 90 
88 L SC—Gadsden v Rayaor, 48 SC. 
Lb 878. 

55 C J p 771 note 91. 

1 88 . HL—Kenner ▼. Hiardins; 85 HI. 
264. 28 Am R. 616 

55 C J p 771 note 92 

9a Miss—Herndon v. Bryant 8 ® 
Misa 885. 

65 CJ p 771 note 98 

91. Mesa—Woodbury v Robblna 10 
Goah. 680 

55 C J. p 771 note 94. 

92. Del—Dietrich ▼. Baddera 90 A. 
47. 27 DeL 499 

HI —Poster v Smith. 108 HLApp 
618. 

88 . Tex.—Ptdwller Electric Oa ▼. 

McGea CIvJtpp. 211 aw. 480 
65 CU. p 771 note 96 

94. Koj—D ale v. tPlerson-Brewen 
Commission Co.. 142 8 W. 745. 160 
MoJtpp 814. 

98b Ala—Roddam ▼ Browa 77 Sa 
408. 201 Ala 109 
55 CJ. p 771 note 98. 


9a Mich.—Moeckel ▼ Dlesenroth. 
285 X W 157. 268 Mich. 284, 74 AX. 
R. 116 

Cteonplag 2 a eemneotion with aaotlon 
BiU cUlvertising suction sale of 
cowa sroopins oowa and helfera and 
indlcatlnsr difference in use, oonstl- 
tuted Implied warranty that oowa 
were reasonably fit for milk produc¬ 
tion—MOeckel V. Dlesenroth, supra 

97. Midh.—^Moeckel v. Dlesenroth. 
supra 

oa La—Kildufl V King, 10 LaApp, 
Orleana 68 
65 CJ. p 771 note 1. 

9a Ihd.—Wallaoe v Shoemaker. 148 
X.E. 285. 194 Ind. 419. 

55 CJ p 771 note 8 . 

Irn Pa—Talentlne v. Krumrlna 9 Pa 
Diet 4b COb 156 

Wle—^egen v. Chapin, 187 K.W 185 
176 Wla 4ia 

a WUb—Tegeu ▼ Chapin, supra 
65 CJ. p 778 note 4. 

a XJ>—McCurdy v. Aylor. 170 K. 
W 523, 41 KJ>. 187. 

56 CJ p 772 note 5. 

a Kan.—McCullough v..Balea 265 P. 
1110, 125 Kan. 67a 
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oommumcated ly sach an animal * A warranty that 
an animal is a good breeder is broken by the fact 
that the ammal is blind, making it a poor breeder ^ 
A warranty of an animal for siring purposes is a 
present warranty that with proper care the purpose 
win be served,^ but if the animal is incapable or 
impotent at the time of the sale there is a breach of 
such warranty ^ So, if the animal was as warranted 
at the time of sale and became useless because of 
sickness^ or improper care,i® the warranty is ful- 
fiUed. However, a warranty that an animal is fit 
for breeding purposes may be deemed breadied even 
if the defect m the animal is not fuUy devel(^ed at 
the time of the sale.^^ A warranty of an animal 
for such puiposes for two seasons is broken by its 
failure to produce in either A warranty as to 
procreative ability should be interpreted with re- 
q»ect to the breed of the animal sold.^^ 

Replacement An agreement for replacement if 
not a good producer may also constitute a war¬ 
ranty Where there is an agreement for a replace¬ 
ment if the ammal does not fulfill the warranty, the 
replacement must be with an animal in all respects 
at least the equal of the one originally sold, and 
must fulfill the warranty.^S 

ImpUed warranties In a sale of an animal at a 


sale of breeding animals, an implied warranty anses 
that the ammal is fit for breeding purposes and 
where any sdler sells an animal for breeding pur¬ 
poses, knowing that the purchaser is buying an axu- 
mal tor that purpose, there is an implied warranty of 
its reasonable fitness therefor,and agamst stenli- 
ty,iB and that it is not afiTected with a disease which 
destroys its value for such purposesbut sudi a 
warranty does not arise where the purpose is not 
known to the seller,although the animal is sold 
as a thoroughbred.^^ Where both parhes were alike 
destitute of knowledge or the means uf forming an 
intelligent judgment whether a bull would be able to 
generate his land, m the absence of misrepresenta¬ 
tion, fraud, or an eiq^ress warranty, there is no 
implied warrant}' for breeding purposes merely be¬ 
cause a full price was paid,-^ but the fact that a 
certain price is paid may show that animals were 
purchased for breeding purposes rather than for 
other purposes These rules have been applied to 
sales of cattle,*^ hogs,®^ sheep,®^ horses,®^ and 
jacks 

In the sale of an animal for siring purposes there 
is no unplied warranty of capacity for such pur¬ 
poses®® smce the contmuance of virility is conjec¬ 
tural There is no implied warranty that an am¬ 
mal purchased for siring purposes, purchased while 


& Ifo—Barton v Bowls. S8S SW. 

888. 816 Mo. 286. 61 A.Ii.R. 494 
6L Mo—Shannon v AboU. 166 SW. 
68 . 169 MoJMPP 698. 

7. Colo —Denver Horse Itnportlna 
Co. V Sohafer. 147 P. 867. 58 COlo 
876 

66 G.jr. p 778 note 10 

8. MlOh.—M:eElnle 7 v Small. 160 N. 
W. 668. 198 Mich. 486 

9m MMl—MCSO nlesr v Small, supra. 
lOi JCy —Coleman v. Sowdera, 868 8. 

W 679. 806 Ky 841. 

56 G.J p 772 note 18 
11. Old—SSOen v. Vloedmaa. 814 P 
id 980, 80S OkL 468. 

IS. Ark.—Williams v NenlOA 181 
SW 804, 181 Axk. 489 

18. BL—QUdden V Pooler, 60 XXL 
App 86 

66 OJ p 778 note 16. 

UL Mo—Polk Bank v. Wood, 178 
SW. 1098, 189 Mo App. 68 

IB. Ean.—Cooper v RagsdalSb 168 
P. 616. 96 Kan. 778 

18. m—Oreen v Ryan. 848 IlLApp. 
466 

Xowa.—Petersen v Dreher, 194 MW. 
68, 196 Iowa 178 

17. Iowa.r—Tro?iadsle v Bnrkhsrdt. 

884 M.W 98, 807 Iowa 1188. 

86 CLJ. p 778 note 19. 


18. Qa.—Bateman v WerSeld. 77 8 
SL 104, IS QaJkpp 259 
Iowa.—^Peteraen v Drdier, 194 MW. 
68. 196 Iowa 178 

18. Mo —Dale V. Plerson-Brewen 
Commlaaion Co.. 148 S.W. 746^ 160 
MoJ^pp 814 
66 OJ p 772 note 81. 

Sen8*8 dSseaee 

(1) An Implied warranty that cows 
are fit for breeding purpoaes la 
breadied where the idler, a breeder 
of reyiatered eowa. with knowledge 
that the oowa are to be need for 
breeding purposes, sells them from a 
herd which la Infected with oonta^ 
glona abortion or Bang's dlseaaap— 
Alford y. Kruse. 286 M.W 903, 188 
Minn. 158. 

(8) However, a mere snaplcion oni 
the part of the adler that cattle i 
add for breeding purposes are In-j 
feeted with Bang's disease does not! 
give rise to an Implied w ar ra n ty that 
the cattle are free from auch dlaease. 
—CantreU v. OwenK 18 MW.2d 498. 
144 Meb. 861. 

SOb lowa^—B u r n e tt v HSnaley, 98 M. 

I W. 678. U8 lOwa 576 

SI. lowa,r-Burnett v Hensley, sn- 

I pra. 

tt. -Wlft—aCeOmid ▼ Rom^ 6S NW. 
70S, OS Wla 49% SO Am.aB. S64. 
S3 IkBJL 187 


SB. Or—Kllnge v Farris, 868 P 748, 
278 P 954. 128 Or 148. 

65 GU p 772 note 86 

84. Iowa.—^nronsdale v Burkhardt. 
224 MW. 98, 807 Iowa 1188. 

65 OJ p 772 nets 87 
SStfeni 

A seller of helfera did not Implied¬ 
ly warrant that they would be adapt¬ 
ed to breeding purposes unless bnyer 
expressly or ImpMedly Infonned sell¬ 
er that they were pnrdiaaed for auch 
purposes and rdied on seller's Skill 
and judgment.—King v Oaver, 8 A. 
8d 868, 176 Md. 76. 

88. Mo—Barton v Bowls. App. 276 
SW. 1047. transferred, see 886 SW. 
988. 816 Mo 886, 61 ASsJL 494. 

86L Mo —Bale v Plerson-Brswen 
I Cornrmi. Col, 148 8 .W. 745. 160 Mo 
App. 814. 

87. K.IX—Hdbert v. Wsbsr, 161 K. 
W 560. 86 MJ>. 196. 

66 CJ. p 778 note 80 

88L Mo—Meal v. Crowson. App., 881 
&W. 1088 

66 GU. p 778 note SI. 

89. W.Ta.—GrliBn v Bunnion, 88 8. 
B. 686. 74 WVa. 641. 

80L W.Ya.—Cilffln v Runnlcm, su- 
pm. 

56 CLJ p 778 note 88. 
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imznatare, will possess the requisite procreatm abil¬ 
ity at matunty.^i- 

b. Bunding^ OooatrDctiQEii, or Muufaetoxing 
Matenal 

Tha ganaral rulM applicable to warranttee of quality 
in sales apply to sales of building or construction mate* 
rial, or raw material used In manufacturing. 

The general rules apphcable to warranties of 
quali^* m sales have been apphed in the sale of 
building or constructiott material, or of raw ma¬ 
tenal used in maimfactunng,^^ and, in accordance 
with such rules, a warranty of fitness may arise 
in a sale of adhesive matenal,buildmg tile,^^ 
cement,3tl furniture finishing materials,lumber, 
pamt,ss patented building matenal,pipes,^^ roof- 
ing,*^! stone,^^ or silo staves On the other hand, 
under varymg circumstances, there has been held to 
be no implied warranty, or at least no implied war¬ 
ranty of fitness, in connection with a sale of bolts,^^ 
crushed stone,*® floonng material,*® gravel,*^ lum¬ 
ber,** nettii^ material,** pipes,*® plastic sheetmg.*i 
or other particular material.** If raw matenal is 


adulterated, whether or not by the seller, the war¬ 
ranty that such raw matenal is not adulterated is 
broken.** There is no implied warranty of fitness 
on a sale of metal where the buyer has been afford¬ 
ed an opportunity to inspect the metal notwithstand¬ 
ing the inspecticm would have been attended with 
labor and mconvemence ** Where cement is satis¬ 
factory for ordinary uses, such as the laying of a 
floor, damages cannot be recovered, on the theory of 
breach of implied warranty of merchantabihty, for 
chemical bums resulting from contact therewith.** 
If unascertained rock is sold for a parbcular use 
known to the seller, he may be required to furnish 
rock suitable for that use,** but m a sale of a 
particular pile of rock whidi is at hand and capable 
of inspection, the rock not being the manufacture or 
product of the seller, it has been held that there is 
no implied warranty, and that the rule of caveat 
emptor applies.*^ 

Specified material. There is no implied warranty 
of fitness where the buyer selects an estabhriied or 
specified grade or type of material** or a known 


81. Uinn —Ftederlekson r Hiaekney, 
1S8 NW*. 80C, 159 Minn. SS4 
55 C J p 7TS note S4 
aa. XT —E. L Du Pont De Xemoun 
Ot Co. V Tbeatre Screen Corp, 12 
XTSSd SIS 
55 G J p TSO note 58 
83. XT —^Architector Co v Slomon, 
SO XTS 2d 640, 192 Mlsc 819 
as. loiva—Johnston Bros. Clay 

Works V Hall, 1G6 XW 571. 

55 C J p 750 no*e 70 
SSL Kan.—Bursrer-Bowman Lumber 
Co V McCord-Klst^er Mercantile 
Co. 216 F 815, 114 Kan. 10, 85 A.L. 
K. 242. 

as. SC—Rellanoe Varnish Co v 
Mullins Lumber Go, 48 &E 2d 653, 
218 SC 84 

37- Mo—Antrim Lumber Co. v 
3>aly. App, 190 SW 971 

55 C.J p TSO note 68 

88. Aiic^—Hs drotex Industries v 
Sharp, 208 S W 2d 183. 212 Ark. 8S6. 
La.—Acorn Refining Oo v Ringgold 
App, 198 So 894—S P Weaker 
Lumber & Supply Co. v. Paramount 
Wood Prodneta Co., App., 146 So 
856 

Va.—R 1 Du Pont De Nemours ft Oo 
V Unl\ersal Moulded Products 
Corp. 62 8 E2d 888, 191 Vsl 585 

56 GJr p 780 note 78. 

Roofing potel 

Iowa.—Rice v. Friend Bros. Co, 161 
NW. 810, 146 N.W 748, 179 lOwa 
865. 

Express warranty as to unlfsormlty 
of quality and Ingredlenta to be fur¬ 


nished by seller of paint materials 
was not Inconsistent with implied 
warranty that materials famished to 
buyer to be used In finishing cabinets 
would he reasonably fit fbr partleular 
purpose desired, sinoe two warranties 
were complementary rather than con¬ 
flicting—R I Du Pont De Xemonrs 
ft Co V Universal Moalded Produota 
Corp. 62 8 R2d 288, 191 Va. 626 
8S Mb—Berger Mfg Co v Critsa. 

165 SW 1163 178 MoApp 218 
40t Tex.—U S Pipe ft Foundry Co 
V City of Wa 2 o, 108 SW2d 4S2, 
130 Tex 126, certiorari denied 58 
S Ct 866, 802 U S 749, 82 L Ed. 579, 
41- Ark.—Hydrotex Industries v 
Floyd, 192 SW2d 769, 209 Aik. 
7S1 

Va.—Standard Paint Co y, Vletor, 
91 SR 752. 120 Va. 595 

48. US—Tampa Shipbuilding, etc.. 
Co V General Oonatr Co. CCA. 
Fla.. 48 F 2d 809 

48. Ind.—North Liberty SUo. etc, 
Co V Huber, 149 NR 458, 88 Ind. 
App 652 

4ft US —Reed ft Prince Mfg Co ▼ 
Lear, Inc, DCMloh., 78 FSnpp 
894, affirmed. CLA.. 174 F2d 808 

4ft Tenn—^[je Sueur v Franklin 
Limestone Co, 14 Tenn App 67 

4ft U 8.—Consolidated Water Power 
ft Paper Co \ Spartan Aircraft 
Co. CLftDeU 185 F2d 947. 

417- OkL—Hyde Const. Co v Steven¬ 
son. 72 P 2d 854. 181 Okl. 8 

48. Colo—Lindsey ▼ StaUer, 208 P. 
2d 88, 120 Colo 68,18 JLUILSd 619 
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48 Wash.—PuratlOh v Facifle Ma¬ 
rine Supply Co, 51 P2d 1080. 181 
Wash. 581. 

BO. OkL—Benjamin Colits ft Co \ 
Davift 68 P8d 67, 177 Okl 607 

Tenn—Weber Iron ft Steel Co \ 
Wright, 14 TennJlpp 45L 

5L US—Maurlee C Smith Co \ 
Fisher Plaatloa Corp, DaiCaas 
76 F Snpp 64L 

6ft Uqnld gbld 

X J —^Tatler, inc., ▼ R L Du Pont D 
Xemours ft Co, 18 A.Sd 144, 124 X 
J Law 858 affirmed 19 A.2d 680. 126 
XJ.Law 869, 

5ft Wla.—Riehmond v Cretena, 185 
NW. 847, 176 Wlft 897. 

6ft Mich.—Salanan ▼ Maldaver, 24 
NW2d 161, 816 lUch. 408, 168 A.L. 
R SSL 

5ft Wash.—Dalton ▼. Pioneer Sand 
ft Gravel Co, 287 P.2d 178, 87 
Waah.2d 946 

5ft U S —Tampa Shipbuilding ft En- 
fiineering Co v. General Const Oo. 
aOAFla., 48 F8d 809, 86 A.LJEL 
1178 

57- US —Tampa Shipbuilding ft En¬ 
gineering Co V. General Const Co., 
supra. 

5ft Ky,—R B Tyler Oo. v Hampton 
Cracker Oo, 96 RWSd 698, 865 Ky 
286 

Minn.-De Witt ▼ Itaaea-Mantrap 
Co-op Electrical Asa*n, 10 NW8d 
716, 215 Minn. 551—Central Ware- 
bonse Lumber Co v Redllnger ft 
Hknsen Co,. 857 N.W. 656, 198 
Minn. 4ft 

55 C J. p 781 note 77- 
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artidCj^^ or where he purchases mai'<>np l under its 
trade name Where material is sold subject to 
oertam tests, if the tests are satisfied there is no 
warranty of fitness.<^l 

Merchantability In accordance with general 
rules, there may be an implied warranty of mer¬ 
chantability m connection with a sale of building 
material However, it has been held in a sa^e of 
loln-mn bnd^ for no particular purpose, that there 
is no implied warranty of merchantabilit} 

Express warranties The statements of a seller 
or his salesman may be such as to constitute an ex¬ 
press warranty as to the quahty of buildmg or con¬ 
struction material A warranty that lumber is 
''first quality” covers proper seasoning to avoid 
shnnka^^s a warranty that roofing will last for 
a certam time requires a substantial roofing lasting 
for such time*® under ordinary wear ^ warranty 
of the durabihty of pamt is impliedly conditioned 
on Its proper apphcation to the building.®* 

& FeitihBen 

with respect to warranties of quality or lltnsos, sales 
of fertilizer are governed by the general rules applicable 
to suoh vfarrantles In other saleSi 

The general roles applicable to warranties of 
quahty and fitness in sales apply to sales of fertiliz¬ 
er ®® On a sale of fertilizer, while there is an im¬ 


plied warranty that the article is reasonably smtable 
for the purpose for which it is purdiased,^® there 
» no warranty that it is adapted to use on all 
kmds of land,^^ or to any particular method of ap¬ 
plication,or that it will produce as good results 
as another fertilizer 7* A representation that a 
fertilizer is as good as any,^® or that it is of a 
high grade espeaally suitable for a certam crop,^* 
has been held to amount to a warranty of its fit¬ 
ness. If a speafic kind of fertilizer is ordered by 
name^® or of a certam analysis^^ there is no m^ed 
warrant of its fitness, but only that it is the kmd 
of fertilizer designated. In the sale of a natural 
product as fertilizer, a small variation may be al¬ 
lowed frcHn the analysis stated in the contract^® 
There is no imphed wa rr an t of freedom from a 
material not known to be harmful at the time of the 
sale although discovered to be harmful later 7® 

Original package. It has been held that there is 
no implied warrant of quality or fitness on the part 
of a retailer vrho sdls fertihzer in the original pack¬ 
ages®® 

Compliance with statute. Sellers of fertihzer have 
been held to have warranted a compliance with 
statutory requirements as to ingredients and guar¬ 
anteed diemical analysis, particularly where the 
analysis appears on the bags ®^ 


SSi Kian—minolc Zlno Co v. Sem¬ 
ple, Z55 P IS, 128 Kba SSS 
0& M ic h .—Outhwalte v A. B 
Knowlton Co. 242 KW 896, 259 
Hloh. 224—Damman v Merder- 
Bryan-Ijaridns BrlCk Co., 226 B.W. 
194, 262 BUch. 892 

SLi Wash.—Horley-Mason Ca v 
StebblBS, Walker A Spinning, 140 
P. 881, 79 Wash. 886, I<.1LA.1916B 
1181, AnxLCaa 1916A 948. 

as. N.T—MUcor Sted Go. v Gian- 
tier, 86 NT 8 2d 822 
SooSag 

Hardware dealers, purchasing met¬ 
al roofing without notice that It was 
of Inferior quality and required 
painting to keep it from rusting, had 
right to rely on implied warranty of 
merchaatahle quality thereof; so that, 
where roofing rusted within four 
years after being laid on another's 
building, dealers could recover dam¬ 
ages from seller—^BClloor Steel Co. v 
Orantler, supra. 

68; Mich.—McDonald v Acme Dum¬ 
ber Go.. 186 NW 666, 216 Hlcfa. 
601. 

Cal —Stott V. Johnston, 229 PJBd 
848, 86 CatSd 864 
SUagles 

Assertion that *they are mighty 
good shingles; they are as good as 


yon can get anywhere" constitutes a 
warranty as to the quality of the 
shingles sold.—Barron v McDuflle. 
128 SW 1149, 61 Tez.GlvJipp. SO. 
66. Pa.—Rookweil ICfg Co v Cam¬ 
bridge Springs Co., 21 Pa.Co 248. 
68; Wls—Greenberg Bealty Co v 
Cream City Roofing, etc., Mfg: Co., 
197 NW 816, 182 Wls. 269 
66 GLJ p 781 note 88 
07. Fa.—Donnelly v Mays, 87 Pa. 
Super. 564. 

6a Ala.—Curb v Stewart, 110 So 
804, 216 Ala. 611 

aa —North Am. Pcrtilisor Co v. 

Combs. 212 8W2d 526, 807 Kx 
869 

B sp ress dlselaJmsr of responalUttty 
Written order containing agree¬ 
ment that seller of fertiliaer should 
not be held responsible for produo- 
tiveneas or quality of buyers' crops 
barred buyers' action for breach of 
alleged oral warranties of quantity 
and quality of potato crop In absenoe 
of fraud; and agreenownt was not 
iiTMitjid by assignment of weather 
basarda as reason for agreementi— 
Buckley v Shell Chemical Co., 89 P. 
2d 468, 82 OaLApp.2d 209. 

VOw Ga.—Griffin v Taylor, 16 SJD2d 
186, 65 Ga.App. 846 
65 OJ p 779 note 89. 
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71. Ga.—Wilcox T. Hall 68 Ga. 
685—Bolt V. Wniiams, 47 Ga. 620. 

7S. ITS.—Kaplan v American Cot¬ 
ton Oil Co, CGJLLa., 12 F2d 969. 
66 CJ. p 779 note 41. 

78. Md.-^EUsln V Conley, 68 Md. 59. 

74. Na—Swift V ICeeUns, 102 SJS. 
188, 179 NO 178 

78b NCL —Tomlinson v. Morgan, 82 
S.a 958. 166 NC 557 

78. SC—G Ober, etc., Ca v BlSr 
lock, 18 8EL 264, 40 Sa 81 
65CJ.p780note46 

77. Me—Bowker Fertiliaer Ca v. 
Wallingford, 111 A. 829. 119 Ma 
299 

NCL—SsTift T Btheridge; 129 SM. 
458,190 N.a 162. 

TBi n S.—Marfcey v. Brunson, GLCJL 
8.0, 271F 947. 

79l Md.—Hubbard Fertiliser Co v. 
American Trona. Corp, 120 A. 622; 
142 Md. 246 
66 OJ. p 780 note 48. 

80; Ohio —McMurray v. Vaughn's 
Seed Store, 157 NB. 667, 117 Ohio 
St. 286 

81. Ga.—Griffin v. Taylor, 16 SRJd 
186, 65 Qa.App 846 
65 OJ p 780 note 50 
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d. Maddsexy, acDd AppBaams 

(1) In general 

(2) Warranty of capacity and perform¬ 

ance 

(3) Particular machinexy^ tool^ and ^ 

jdiances 

(1) In General 

In accordano* with tha ganaral rules governing im¬ 
plied warrantlea of fltnaas an Implied warranty la fre¬ 
quently held to arlee on a tale of machinery that the 
maohine la reasonably adapted to the purpose for which 
it Is purchased, and representations as to machinery may 
constitute an express warranty 

In conformity with the general rules as to im¬ 
plied warranties of fitness m sales^ on a sale of 
machinery there is frequently held to be an imphed 
warranty that the machine is reasonably adapted 
to the purpose for which it is imrchased,^^ and the 
mere fact that the machine is described 1^ its patent 
or trade name does not predude the existence of 
such a warranty.^* WHiere made for a named pur¬ 
pose, machinery is impliedly ivarranted suitable for 
^uch purpose When one orders a machine from 
a manutacturer of machinery, there is an implied 
understanding that sound matenal and good work¬ 
manship are to be fumished.^^ On the other hand. 


there is no warrant that a madiine designed for 
a general use is suitable for a particular purpose or 
use,s* or that a known and designated machine pur¬ 
chased hy name or described m detail will serve a 
specific purpose,^^ especially where the machine is 
made according to phms and speafications for the 
bnyer.ss Where a manufacturer undertakes to 
build a machine according to a model furmshed, 
there is no warranty except that it will be m ac¬ 
cordance with the modeL^* 

The imphed warranty of fitness is fulfilled if the 
madiine or tool is reasonably fit to perform the 
work for which it is purchased.^^ There is a dis- 
tmcbon between an imphed warranty diat ma¬ 
chinery is reasonably fit for the purpose for which 
It IS purchased, and a statement that it is superior 
to some other type or that it will perform the de¬ 
sired work better and there is no implied war¬ 
ranty that a machine is as suitable for the purpose 
as other madunes of the same class,or that it is 
the equal of any other make in design, operation, or 
cost of operation A fortion, there is no implied 
warra n ty that a machme or tool is the best on the 
market^* 

Secondhand machinery. While an implied war^ 
ranly of fitness may anse in a sale of secondhand 


as. Cal—ScMed t Bodirson Mfg 
Co 179 PM S80, 79 CaLAppSd 
1S4 

Oa —Jones t Enlglitstown Body Go, 
1S4 SE. 4«T 82 Ga.App 697 
Hawaii—Hurt-Pohlmann Oo v. Sug- 
ita, 32 Hawaii 377 
Mo—FEmien Bank of Tren'on 
Ray 4fc Son, App, 197 &W2d S9S 
Xsik—Rsfrlgeration Discount Corp 
▼. Ricbards, 284 XW. S4S, 133 Xab 
85S 

Ba.—V S Gypsom Oo v BIrdsboro 
Steel Foundry 4b Maclilns Co,, 43 
PaJ>ist&Co 259 

Tax.—Johnson r Agrlenltural Bond 
4b Credit Corp., Civ App, 114 STT 
2d 8S3—Southwestern Corp 

V Tavlor, Civ App, 108 SW2d S8S, 
reversed on other grounds 181 S.W 
2d 995. 184 Tex. 41—Oozpnis gnris 
ottsd la SlUehoff v Austln-Morrls 
Oo, Civ App, 52 SW2d 992, 984. 

35 eJ p 778 note 48. 

WsdMMtoay vless 

A piece of induatrlal madblnery 
posaeeses redhibitory vices if it can¬ 
not hs sueeessfhlly used for the op¬ 
eration for which It was constructed 
and sold.—Xelson v M. C M. Tmdk 
UnesL SB So 2d 289, 209 La. 382. 
sa, Hawaii—Mdses Stationery Os 
T. Shindo, 82 HawaU 690. 
Par-Hobort Ufk Co. v Rodxlowlea 
m A 389, 183 PaHoper. 240 

Xt la only wlisn ths hnyer relies on 


his own Judgment as to the suitabili¬ 
ty of the machine which bears the 
patent or other trade-name and or¬ 
ders it by that name that the Uni¬ 
form Sales Aet prevents a warranty 
of fitness—Mbsss Stationery Go v. 
Shindo. 82 HAwaU 690—Hurd-Pohl- 
mann Co v Suglta, 82 Hawaii 377. 

8ih US—^Rioe, Barton 4b Fales v. 
Commissioner of Internal Revenn% 
CCA, 41 F2d 829 
55 C J p 774 note it 
Suggested disages 

I Fact that buyers may have sug- 
I seated Ohanges in design and con¬ 
struction of unsatisfactory machine 
I manufactured hy seller would not 
preclude buyera from recovering pay- 
I ments if changee were not adopted.— 

! Poole Engineering 4b Machine Co v. 
Swindell. 157 A 798. 161 Md. 571. 

1 85. Pa.—Bveredy MaOh. Co v Hasle 
MUd Bakers, 6 A2d 305, 384 Fa. 
353—Sisemore 4b Klerbow Co., to 
Use of Basttan-Bleaeing Co. v 
xioholae, 27 A2d 471, 149 Fa.Super. 
270. 

8S US—Davis Calyx Drill Oo. t. 
Mallory, Iowa, 187 F 882, 89 COLA. 
062, 09 L RA. 978 
35 CJ p 774 not# 34 

87. Ga.—Kirkland y. John Deere 
Plow Co., 18 S E.2d 109, 60 GeApp 
804. 

NT-Aldock V Whuk; 08 KY.S2d 
964, 198 Mlsc 474 
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Ohio—Steel Sanitary Oo t. Pangbom 
Corporation, 175 NJBL 815, 88 Ohio 
App. 96 

Pa.—Madiaon-npp Corporation v 
Price Battery Corporation, 199 A 
877, 811 Pa. 82 

88 CJ p 774 note 56 

88l CaL—Femholts Machinery Co v 
TTllson. 3 P2d 679, 118 CalApp 
378. 

Md^—Poole Shiglneerlng 4b Machine 
Go V Swindell, 167 A 798, 161 Md. 
371. 

55 C J p 775 note 66 

89. SC—Richmond Preseed Metal 
Works V. Haley, 164 SB. 412, 167 
SC 426 

90i CaL—Schled ▼ Bodlnson ICfg 
Co., 179 P2d 880, 79 GalApp2d 
184. 

Or—Stonebrlnk y Highland Motona 
187 P2d 989, 171 Or 415 

91. Cal—Schied y. Bodlnson Mfg 
Go, 179 P2d 380, 79 CalApp.2d 
114 

98. Ind.—Robinson Madu Works y. 
Chandler, 36 Ind. 675 

88. Tex.—A 8. Cameron Steam 
Pump Works v Lubbock Ughti 
etCM Oo., CIvAppl, 197 8 .W. 269. 

55 CJ p 775 note 59. 

94. Cal—Sdhled y Bodlnson Mfg 
Go. 179 P2d 180, 79 CalApp2d 
194 

Or—StonalMink v. Highland MOtona 
187 P 2d 989, 171 Or. 415. 
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machinery under the particular arcomstances of the 
case,^^ ordinanly, on the sale of a secondhand ma- 
dune, there is no miplied warranty of fitness, 
quahty or condition,or serviceability,** or that 
new parts will make an old machine work proper¬ 
ly *• When one orders a machine from a manufac- 
tnrer of machinery there is an implied understand¬ 
ing that the machine is to be new and not second¬ 
hand or rebuilt ,1 but this rule is not so inexorable 
that if a single screw, bolt, or handle is not new the 
machine may be rejected, even though the condition 
of the parts thus used is in ever> respect as good as 
new and in no way detracts from the appearance, 
use, or value of the madime * 

Repoits. A seller of repair parts for a certain 
machine imphedly warrants that they are fit for 
such purpose.* 

Latent defects The manufacturer of machinery 
impliedly warrants that such machinery is free from 
latent defects on his selling 

Express warranties. According to the rules and 
principles applicable to express warranties general¬ 
ly, a representation as to machinery may constitute 
a warrant,* as, for example, a warranty of fitness 
for a oertam purpose.* This applies to secondhand 
machinery.^ An express warranty as to the condi¬ 
tion of a madune must be given a reasonable con¬ 
struction.* Unless otherwise agreed, an express 


warranty covers pperation only under reasonably 
normal conditions.* An express warranty may ap¬ 
ply to only part of a madiine.^* A warranty of the 
fitness of a madune to do a particular work is not 
a warranty that it will do the ivork as economically 
as some other machme A warranty that a ma¬ 
dune is in workmg order is not merdy a warrant> 
that the madune will operate but that it will do the 
work It IS intended to do in a proper manner The 
warranty of a machine relates to its performance 
and not to its effect on the building in which it is 
honsed Wliere there are several machines m 
a complete umt, under a warranty of workmandiip 
and matenal, the seller is entitled to a reasonable 
time in which to adjust such machinery and have it 
working properly.^* 

One who purchases madiinery under a written 
contract which, by express terms, provides that no 
modifications shall be bmding on the parties or ei¬ 
ther of them unless in writing, duly accepted by the 
buyer, and approved by an executive officer of the 
seller company, is bound by the method provided 
in the contract for testing the equipment,^* m the 
absence of a showing that such method had been 
modified m the manner provided by the contract^* 

Warranty to repair or replace parts There may 
be a warranty to cover defects by repair and re¬ 
placements of parts,^7 and, by remedjdng the de- 


Mb CaL—Dnmiar Mlxiliia Co v Mor¬ 
ris Ravine Minina Co, 92 P2d 424, 
88 CalJLnp 2d 492 

Minn—S. Bdelwian A Co v Queen 
Stove Works, 284 NW 928, 206 
Minn. 7. 

66CJ.p 774 note47. 

9S. CaL—Dromar Minina Co ▼ Mor¬ 
ris Ravine Minina Co, 92 P 2d 424, 
22 CeJLApp 2d 498 

Miss—Voos V Lawrence^ 26 So 2d 
172, 200 Miss. 1 
66 C J p 774 note 49. 

AoOosl nss of enalBS 
The porebaser of a used enaine 
could not rely on an impllad under- 
taklna that enaine would be reason¬ 
ably suited to uses for whl<di seller 
knew it was bonabt. where pnixdiaser 
actually used enaine for purpose for 
whldh it wae purchased.—ChlQulta 
Minina Co v Fairbanks, Morse 4b 
Co, 104 P4d 191, 60 Kev 142 
SV. Colo —Ceaepum OwOm otted In Bl^ 
llott V. Parr, 66 P.2d 819, 621, 100 
Colo 204. 

ICeh.—Bayer v Wlnton Mbtor Gar 
Co^ 160 NW. 642, 194 Mloh. 282. 

66 cur. p 774 note 60. 

SSL Arib—Ontlsr ▼ Gladson, 6 SW. 

2d 976, 176 Ark. 671. 

SSL Waah^Perine Maoh. Oa v. 


BndE, 166 P 20, SO Wash. 644, Ann. 
Caal917C 841. 

1. Pa.—Bveredy Madi. Co v Bakle 
Maid Bakera, 6 A.2d 606, 624 Pa. 
852—Sfsemore 4b Klerbow Co, to 
Use of Basclan-B'esslna Co v. 
Nicholas, 27 A.2d 472.149 Pa.Snper 
676 

8. Pa.—Bveredy Mach. Co. v Hhsle 
Maid Bakeiw 6 AAd 506. 324 Pa. 
668 

3i Fa.—MUne Blectrle Co v. Gen¬ 
eral Enalneerina Works, 96 Pa. 
Super 297. 

4, Minn—Hjorth v Albert Lea 
Macdu Co, 172 NW 468, 142 Mlim. 

I 687. 

6. Wash.—Sklrbanks Steam Shovel 
Co V Holt, 140 P 694. 79 Wash. 
661, LRJL1916B 477 
66aJ.p776note62. 

a NY.—^Ralph B. Carter Co. v.; 

Piscfaer, 121 NTS 614. 

66 C.J. p 776 note 69 

7- ATk.r-^onea v Model lisundry, 22 
SWAd 19, 180 Ark. 616. 

65 CJ p 775 note 64 

a W.— Hurst T. Hill, Its P. 616, S2 
OkL 682 

5. Mo^HstropoUtsn St. R. Ga v. 
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Broderick; etc. Rope Co, 187 S.W 
662. 166 MoJlpp 640 
65 CJ p 776 note 72 
IQl Ga^Fbuntain v. Hadsn Gas Bn- 
dne, etc., Co, 78 SJL 426, 140 Oa 
TO. 

55 CJ p 776 note 72 
U, xJSii—Davla Calyx Drill Co v. 
Mallory, Iowa, 187 P 882, 66 CCA. 
662, 69 ULA. S78. 

la Pa.—^Leagoe v Mkycr, 2 Pa Su¬ 
per 629. 

55 CJ p 776 note 76 
la U.S—Aldereott v General Bleo- 
trlc Co, WVa., 210 P 775. 127 
CCA. 626 

la Ky—Higgins V Dean Gas Bn- 
glna etc., Co, 160 SW. 800, 140 
By 44 

15 WTa.—Wood ▼ J. Q. Didklnson 
4b Co, 177 SE. 770, U6 WVa 728. 
la WVa.—Wood T J. Q. Dickinson 
4b Co, auprs. 

pavUMpatlOa. In tssfe by sgesft of 
senes^ which test did not oomply with 
contract provision, was not a waiver 
of such provision.—Wood v. J. Q. 
Dickinson 4k Co., supra 
17, La—Andxles v. Nelson, App., 
46 so 2d 228. 

66CJ. p 777 note7a 



SALES 


77 aj.s. 

(2) Warranty of Capacity and Perfoirmance 


fects, the seller may satisfy the \iarranty,^* if done 
without being detnmental to the operation of the 
madune,^^ but not where the defects are not rem¬ 
edied fhereby.^o A warranty of replacement of 
parts defective in workmanship or matenal does not 
necessarily exclude an implied warranty of fit¬ 
ness ,21 nor does a warranty requiring the seller to 
furnish replacements for defecti%e parts necessanty 
supersede or nullify a warranty pertaining to the 
operation of the machine Under an agreement to 
remedy defects the seller is hable for the cost of 
the repairs,*^ and is not entitled to recover for the 
matenal used,^* but such a warranty does not al¬ 
ways cover the labor in replacement^l^ AMiere the 
seller replaces a defective part of a machine, he is, 
in the absence of a contractual stipulation to the 
contrary* entitled to the defecbve part-® 

A contract to replace parts breaking in normal 
service does not cover naturally-worn parts-' or 
defective parts 2® A failure to replace defecbve 
parts IS not excused by a strike at the seller’s 
plant®® It is immatenal whether the break is due 
to a defect m the part to be replaced or another 
part®® The purchaser is not liable for refusing 
to hdp to reload the defecbve part for shipment ®^ 
\\*here the manufacbirer rectifies defects in an ar- 
bde sold by a retailer, the retailer ma} ha\e the 
advantage thereof ®® 


An •xpr»M or Impllod warranty may ariaa aa to the 
capacity or parfOitnanco of a machine; but ouch a war¬ 
ranty pretuppoaet that the machine will be operated un¬ 
der proper conditions suitable to Ks use. 

A sbpulabon that a machine is of a certain ca- 
paaty has been hdd to be a warranty to that ef¬ 
fect®® Also, a representabon by the manufacturer, 
who knows of the needs of the buyer, as to the ca- 
paaty' has been held to be a warranty A state¬ 
ment by the seller that the machine can be worked 
to a certain capaaty above the rated capaaty is 
not a warranty above such rated capacity®® If a 
machine is built according to speaficabons, al¬ 
though of a named capaaty, there is no warranty of 
such capaaty.®® A warranty of the capaaty of 
a machine may cover another madiine furmshed by 
the seller where the machines form a umt®^ 

Generally a warranty of a madime presuppose*; 
that it shall be operated under proper con^bons 
suitable to its use,®® and that the speaficabon of 
condibons under which the machine was to be used 
wall be adhered to.®® However, a breach of war¬ 
ranty wall not be excused because the condibons 
wrere not favorable if the seller did not speaty in 
the agreement the condibons under which the ma- 
chme wras to be set up and operated.®® A woirranty 


la TVasb—^Masters v Hultin. 290 
P 690, ISS Wash. 204 
Votes sad oasMwity iaunats-tei 
Where warranty was limited to re¬ 
placing allegedly defectb e parts 
which, on return to sel'er for inspec¬ 
tion, seller determined were defec¬ 
tive, the mere fhet that press made 
exeeasive noise in its operation or 
that ita capacity was less than the 
rated capacity or the capacity of oth¬ 
er presses sold by seller did not en¬ 
title buyer to recover damages there¬ 
for—^Brandtjen A Kljge v Hunter, 
145 SW2d 1009, £35 UoApp 909. 
Attempted ooazeotlo& as admission 
Under contract for sale of machin¬ 
ery. which contract contained waller 
of conseipi^tial damages but im- 
rosed on seller liability to replace 
and give credit for defective pa-ts 
seUer, by attempting to correct de¬ 
fect in equipment, did not thereby 
admit liability for special damages.^ 
Honmrch Brewing Co i. George J 
Ueyer 31fg Co, CCACal., 180 F£d 
882 . 

29. lA. —Gullett Gin Go ▼. Vamado 
Gin Co, 120 So 240, 10 LaApp 
158 

90L Ia.—G ullett Gin Co v Vamado 
Gin Oo, supra. 

m. Utah —Battle Creek Bread 

Wrapping Ma6h. Co v. Paramount 


Baking Co, 89 P2d 828. 88 Utah 
67 

29. Tex.—Brandtjen A Kluge v Tar¬ 
ter, CivApp, 286 SW3d 550 

S3. US —^Thomas China Co v C W 
Rai-mond Co, Ohio, 185 F 25, 67 
CCA. 629 

55 CJ p 777 note 88 

9A lA. —GuUelt Oln Go v Vamado 
Gin Co, 1£0 So 240, 10 LAApp 158 

98 Tex.—Scott 1 Industrial Fi¬ 
nance Corp., ClvApp, 265 8 W 181 

98. Za.—G ullett Gin Co v Vamado 
Gin Co, 126 So 340, 10 lA.App 158 

97. Mo —^Fairbanks v Baskett, 71 
SW 1113, 08 MoApp 53 

XT—^Barry v American Locomotive 
Auto Co, 119 NTS 287 

sa NY—^Barry v American Looo- 
mobAe Auto Co, supra 

99 Wash.—Puget Sound Iron, etc. 
Works V Clemmons, 72 P 465. 82 
Wash. 88 

3a llass.—American Locomotive 
Co V National Wholesale Grocery 
Co, 116 NK. 404, 226 Mass. 814, 
L.RJL191TD 1125 

8L La.—Gullett Gin Co v Vamado 
Gin Co.. 120 So 240, 10 LaApp 
158 

as. Mfain —Halls v Ingalls, 223 N. 
W 930, 176 Minn 283 
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88. Tenm—Corpus gurte cited la Nn- 
Way Ice Cream Mach. Co, Inc., \ 
PlgOi WhteU^ 65 SWSd 675, 678. 
16 TennApp 681 
55 CJ p 777 note 94. 
acaabllity to mrtaia sngoieirt power 
Where tractor described aa having 
spedfled horse power could not de¬ 
velop or sustain sufficient power to 
be of any value as tractor, considera- 
bon for purdiase note fhiled.—Oliver 
Farm Equipment Go v. Bich, 4 P 
2d 465, 184 Kan. 88 

84. Tex.—El Paso, etc., B. Co v 
Elchel, CivApp. 180 SW 923. 

35. Ill—^Aultman, etc., Madh. Co \ 
Springer, 158 Ill App. SOL 
55 C J p 777 note 96 
39. Wash.—Caldwell v. Coast Coal 
Co, 108 P 1076. 68 Wash. 46L 
55 CJ p 777 note 97 
37. Pa.—Wolverine Glass Co v Mil¬ 
ler, 128 A 673, 379 Pa. 188 
55 CJ p 778 note 98. 

88. Tex.—Cook Paint 6b Varnish Co 
V Lsrdiek-Barmann Co., CivApp, 
230 SWSd 681, error dismissed. 
6SCJ p778notol 

39. US—Ivey-Dale-Owen Co v 

Worthington Co., CCA.Tex., 29 F 
2d 280 

66 CJ p 778 note 3 

49. Iowa.—Creamery Package Mfg 
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of a m ach ine extends only to the capacity of the 
machine when operated by the power for which it 
IS designed^ although, attachments are suppplied for 
use with another power m case of failure of the 
first Where the madiine and power are supplied 
and the buyer is told that they will run and do good 
worl^ there is a warranty that the madiine will 
operate on such power A machme bmlt by the 
seller to be used with the buyer’s power must work 
satisfactorily with such a power supply 

Although It 18 hdd that a warranty of the rate of 
production of a machine is not a warranty for any 
fixed length of time,^^ a warranty of the condition 
or capaaty of a m ac hin e is broken, notwithstandii^ 
It temporarily fulfills the requirements, if it gets 
out of order from time to time, or, under proper 
management, does not ordinarily turn out the stipu¬ 
lated quantity of work.^(^ Where an indefinite 
amount is stipulated, if the machme fulfills the min¬ 
imum reqmrement the warranty is satisfied.*^^ The 
capaaty may be warranted m general terms rather 
than m a fixed number of standard umts 


Implied mirranties It is held that there is an 
implied warranty that a machine will perform its 
functions to its full capaaty,^^ but caution is used 
in implying a warranty of capacity or performance 
under special conditions There has been held to 
be no implied warranty that a machme will operate 
with a particular degree of effiaenqy^o Where a 
machme is purchased by name and selected by the 
bu>er there is no implied warranty of capaaty 

(3) Particular Machinei3% Tools, and Appli¬ 
ances 

Th« general rules as to warranties of quality or fit¬ 
ness have been applied in aales of a great variety of 
machines, tools, and appliances^ 

The general rules as to warranties of quality or 
fitness on a sale of machines or tools have been ap¬ 
plied m the case of the sale of an abrasive wheel, 
a convenor system drilling equipment,engmes,^^ 
jacks,5« lathes,locomotives,®* paint guns,®® power 
or lighting plants,®® and, likewise, have been applied 


Co y Benton County Creamery 
Co, 96 NW 188. 180 Iowa 584 
41 Mass—Whittier Mach. Co v 
Oraffam, 81 NIL 486, 168 Maas 
416 

40. Iowa.—Aultman-Taylor Mach. 
Co V Ridenour. 65 NW 980. 96 
Iowa 688 

48. Wash.—Mlanua Motor Works v 
Tollans, 146 P 997, 88 Wsah. 880 
46b US —Hasiehurst Compress, sto., 
Co y Boomer, etc, Compress Go. 
Miss., 48 F 808. 1 CCA. 108. 
66CJ.p778 note6 
45. Minn —Gosgroys y Bennett; 20 
NW 869. 92 Minn. 871. 

55 CJ p 778 note 4. 

48. Puerto Rico—Marques y Abar- 
ca, 28 Puerto Rico 820. 

66 C J p 778 note 6 

47. Wls—^Trappy NewBlrdsallCo. 

86 NW 478, 109 Wls. 648 
55 C J p 778 note 7 
4Bi Mo—Bfanerson-Br ant Ingham 
Impl Co y. Bngland, App, 186 S 
W 1181. 

40. US—The B 270, DCMsss, 10 
F2d 1006 

OQL CsL—Sohled y Bodlnson Mfg 
Go, 179 P2d 280, 79 GaLApp3d 
184 

61. Mich.—Phoenix Sprinkler, etc.. 
Go y Owen-Ames-Kimball Go, 186 
NW 700, 217 Mich. 166 
Wls.—Fox y. Boldt. 178 N W. 467,179 
NW 1, 172 Wls 288 

68. WSasaaly of sottaUUty 
'Where eyidenoe failed to show that 
seller of an abraslye cuttlng-off 
wheel, which exploded causing In¬ 
juries to user, undertook to 


furnish the wheel for a particular 
purpose, or that plaintiff was relsrlng 
on the judgment of the seller that the 
wheel was sultshle for the particular 
purpose, there was no Implied wax- 
maty of the sultahUlty of the wheeL 
—ZesCh y Abraslye Co of Philadel¬ 
phia, 188 S W 2d 140. 858 Mo 658, 156 
ALR. 489 

68. such.—Oox-James Co y. Hask- 
ellte Mfg Corporation, 287 N.W 
648. 256 Mich. 192 
Ttsmovsl of waste material 
Seller, Informed that bo^er needed 
ocnveiror ssrstem to remove waste 
material was bound to inform him¬ 
self of else and nature of waste ma¬ 
terial, and, where seller Installed 
kind of conveior system reoommend- 
ed by third person who was neither 
buyer’s agent nor employee, he there¬ 
by accepted responsibility that reo- 
ommendatlons would meet buyer’s 
needs—Cox-James Co v. Haakellte 
Mlk Corporation, 287 NW. 548, 255 
MlCh. 192 

6A Arts.—Singleton y. Dunn, 224 P 
2d 648, 71 Arts. 150 
66. Mo —Hope Engineering, eta, Co 
y Llghtfoot, App, 188 SW. 624 
65 OJ p 774 note 46, p 776 note 66 
ABtoasolrilis eogliia to opecste pump¬ 
ing 

Seller of automobile engine bought 
by buyer to operate pumping plant 
was held not to have breaChed war¬ 
ranty that snglns would operate on 
fuel oil where there was evidence 
that engine did run on fuel oil when 
It was Installed but later would not 
operate on another cheaper grade — 
Harrington y Hoflkneyer, 66 P 2d 981, 
19 CaLApp 2d 462. 
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16& Reasonable Stness 
I Seller of automobile jack Is not 
j bound to furnish bu>er the best jack 
I on market, but is obligated to sell 
him one reasonably lit, when prop¬ 
erly used, to sustain weight of auto¬ 
mobile.—Stonebiink y Highland Mo¬ 
tors. 187 P 2d 986, 171 Or 415. 

57. WsiEsaaty heu not 
Ill—Grass v Steinberg, 78 XB.2d 
881. 881 UlJLpp 878. 

68. PSL—HUl A MacMillan y. Taylor, 
156 JL 108, 804 Fa. 18. 76 ALR. 
1022 

Ssncmdbsad steam loeomottfs 
Seller of secondhand steam locomo¬ 
tive was held under duty to put lo¬ 
comotive In At condition for use in 
buyer’s business and Inform buyer of 
hidden defects —Southern Iron ft 
Equipment Co v Brown ft BevlU 
Gravel Go, LaApp., 141 So 413 

88. Bxpeess wsaxanty that paint gun 
was free from Inherent 
defects was held not warranty of 
general fitness for intended nsa—Zat- 
tie y Wldener, 22 S.W 2d 110, 226 Mo 
App 625 

68. WasnuLty at fttnsss held **T'''*^ 
Ey—J. B Colt Co v Akher. 89 S 
W2d 268. 289 3B:y 285 
Mich.— Ziuto y Hlll-Dlesd Ehgins 
Co. 287 NW. 646, 255 Mldh. 98. 
Wtexaaty of fitasss hsld act SmsSOaa 
Ark.—General Motors Acceptance 
Corporation v. Jerry, 27 S.W 8d 897 
181 Aik. 771. 

OpsratloiL with jack 
Failure of speclflcaily ordered pow^ 
er unit to operate with buyer’s ele¬ 
vator jack did not constitute a breach 
of warranty, in absence of express 
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in the case of die sale of propellers,*! pomps,** combmes,** tractors,^ trailers,” trip hammers,” 
radios^^^ refng^eratm^ or air conditioiiixig equip- washing machine s,and other particular machines, 
ment,®* road graders,®® scales or weighing ma- tools, or apphances^® 

chines,®® sewing machines,®^ tanks,®® threshing Heating equipments The rules as to warranties of 

guarantee tluit unit would perform r C9o, SS4 NW 840. 274 Mich. 896, i Miltablllty for purpoee Intended in 


with such Jade.—Oenezal Elevator Co 
▼. Rotary Lift Co. 69 8B.2d 278* ®1 
OaJtpp 481. 

JmuranS of oarUde for operatloa 
Warranty of eultablenese for pur¬ 
pose implied in contract for sale of 
gas generating plant was held not to 
inclode specific warranty as to 
amount of carbide necessary to op¬ 
erate planL—Smith v. Bastem Light 
Co.. 176 S EL 645. 49 GaJU»P 698. 

61. Pe r for ma nee in ffigh* 

Where contract for conatmetion of 
airplane propellexa provided that 
contractor was responsible only for 
compliance with speeffloation require- 
mente, and guaranteed no perform¬ 
ance in flight, and go\ emment agents 
accepted propellers as in compliance 
with spedflcatlona. they could not 
thereafter reject them because of 
failure of performance in flight— 
Jacuszi Broa v Boeing Airplane Co, 
226 P 481, 189 Wadu 678 
68. Cal—Parren ▼ Hbbb% 268 P 
320. 200 Cal 428 

65 OJ p 776 note 70 

63. WsKcaaty of fitness helA ImpMefl 
Xfk ,—Bridges v Shaplelgh Hlarfiware 

Co.. 67 SW 2d 406, 186 Ark. 998 
aSrtMsl or foreign xeoeptioa 

(1) Buyer was held Justified in re¬ 
turning radio for breach of contract 
warranting against ^'maaufacturlng 
defects’* and guaranteeing ’local re¬ 
ception only '*—Des Moines Music Co 
V. Lindquist, 241 NW 426, 214 Iowa 
117 

(2) Seller’s statement to buyer of 
radio that buyer could ’’get** any sta¬ 
tion in a foreign city clearly at any 
time was express warranty, breach 
of whldi preduded seller’s recovery 
of unpaid balance of purchase prlcsb ^ 
where buyer offered to return radio— 
V Valente, Ina v Masdttl, 296 N Y. 
S 880, 168 Mine. 287 

64. Cal—Hbt-N-Kold Corporation t. | 
Todd. 288 P 687, 105 CaUkpp 718 

Okl.—Haies-Mullaly, Inc. v. Cannon, 
119 P2d 46, 189 Okl 618 

66 CJ p 776 note 67 

fitness 

Ark.—Baatlan-Blesslng Ca ▼ 

etroope, 165 S.W2d 892, 208 Ark. 
116 

MISS.— Ylklng RefHgemtors ▼. Par- 
roll, 176 So 910. 180 Miss 18L 
OkL—Haiefr-Mullaly. Inc. v Gannon, 
119 P2d 46. 189 OkL 618. 

Utah,—Carver v Bonn. 214 P.2d 118 
Wteaaty of fitaesg held not given 
Ga.—Sreuts v. McCray Refrigerator 
Sales Corp., 188 SJB. 888. 64 Ga. 
App. 679 

Mich.—Kirby v. Gibson RafMgerator 


108 A.L.R. 1848. 

Tax.—Super-Cold Southwest Co v 
EUdna, 166 S.W2d 97. 140 Tex. 48 
Waaanmty of meKohantahllity hbld 
implied 

N T —Keivlnator Seles Corporation v 
Quabbin Improvement Co., 864 K 
T& 128, 284 APPJMv. 96. 
Knowledge of purpoee 
The seller of a refrigerator coun¬ 
ter for preservation of perishable 
products Is eonduaively presumed to 
know the purposes for which a pur¬ 
chase is made and warrants that the 
counter will function in the manner 
and to the degree of elfldency expect¬ 
ed of it—^Viking Refrigerators v 
Winharg, La.App, 198 So 640 
Sale to doeler at oost 
Where freesing unit wee sold to 
buyers as deelara, by seller as a deal¬ 
er, end price paid by buyers was 
actual cost price to seller, no war¬ 
ranty accompanied gooda^—Pant v 
Perllng. 48 So 2d 71. 26 AlaJlpp 471 
68. WSKrenty of fitness not implied 
Wash.—Webster v L. Romano Engi¬ 
neering Corporation, 24 P2d 428, 
178 Wash. 118 

66. Mies.—OrglU Bros, ft Co v 
Everett, 108 So 82. 188 Miss 218 

Mo—Columbia Weighing Mach. Co 
V Fitsgibbons, APP., 48 S W 8d 897 
66 C J p 776 note 68 

67. Tex.—SYee Sewing Mach. Co ▼ 
S T Atkin Furniture Co., Civ App, 
71 aw 2d 604 

6a Ind.—^Interstate Motor PTdght 
System v Gasoline Equipment Co, 
24 NJEL2d 418, 107 IndJLpp 494. 

68. HI—Hhil V Bergschnelder, 266 
HLApp 118 

7a OkL—Olson v SulUvan, 284 P 
684,109 Okl 897. 

65 C.X p 774 note 46, p 776 note 6a 
7L »tneas 

(1) Under Unifbrm Sales Act, eell- 
er of tank trailer for Implied purpose 
of transporting oil, impliedly war¬ 
ranted that trailer was reasonably fit 
for such purpose.—Friieheuf Trailer 
Co V Gilmore, aCULOkL, 167 F2d 

22a 

<2) However, where plaintiff pur- 
diased traUer hitdi from defendant 
which was not ntianufeotured by de¬ 
fendant and which was sold under 
trade-nama there were no Implied 
warrantiea as to fitness for any par¬ 
ticular purpose running from defend¬ 
ant to plaintiff.—Craig ▼. WUllama 
DONJ.. 97 FSupp. 72a 

78. Oompleadty 

With respect to lUblUty of seller 
for breach of Implied warranty ofi 
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the sale of a trip hammer, eudbi ham¬ 
mer is not a ’’simple tod,** since it le 
somewhat complicated in its use, as 
distinguished from a simple claw 
hftiwtnAi- —Bnils ▼. Montgomery ft 
Crawford, 200 SE. 82, 189 SC 72 
78. Sale under tesdemame 

Dealer’s express guaranty of wash¬ 
ing machine against defects in manu¬ 
facture was held not aflBected by fact 
that machine was sold under trade- 
nama—Ebbert v Philadelphia Elec¬ 
tric Go.. 191 A. 284, 126 FaBuper 861, 
afllrmed 198 A. 828. 880 Pa. 267. 

74. Wtexaaty of fitness held Implied 

(1) Bnlldoser—Andrles ▼. Nelson, 
La.App., 48 So 8d 888 

(I) Diea—Glover Cutting Die Co 
▼. Sam Smith Shoe Oorp., 78 A.2d 8. 
98 NM. 491 

(8) Dnmptors.—Hughes ▼. Nstion- 
sl Equipment Corporation, 860 N.W 
164, 216 Iowa 1000 

(4) Farm machinery—Deere ft 
Webber Co v. Moch, 2 NW2d 471, 71 
ND 849, 129 AX.B. 1270 

(5) Generators —B. EOehnan ft Co 
▼ Queen Stove Worka, 884 N.W. 6S8, 
206 Minn. 7 

(6) Gold washing machine.—Drum- 
er Mining Co. v. Morris Ravine Min¬ 
ing Go. 92 P2d 424, 22 CkLApp2d 
491 

(7> Jig—Lepore v. Pneoellaro^ 67 
A.8d 442, 78 R.L 467 

(8) Laundry equipment—MOrrleon 
V Mbrehead Mfg Co, Tex.GlvJkpp., 
148 SW8d 917. 

(9) Mining machinery 

UJ8—American Mine ^ulpment Oa 

V Butler ConeoL Coal Go., CCA. 

Pa.. 41 F8d 817 

Cal—Drumar Mining Oow v. Morris 

Ravine Mining Go., 98 P8d 484, 88 

CaLApp Sd 49A 

(10) Motion picture equipment.— 
Progressive Finance ft Realty Co. ▼ 
Stempel, 96 8W8d 884* 281 MoJkpp. 
781 

(II) Paper pot dryer—Alex O 
Gtoethel Sheet Metal Works Co v. 
American Laos Paper Ckx, 261 NW. 
474. 812 Wle. 248 

(18) Rock eruaher—Day Pulveris¬ 
er Co v Rutledge* 88 S W8d 949, 888 
Ky 817 

(18) Synchroniser unit—Starr Pier 
no Co. V Martin. 7 P8d 888, 119 OsL 
App 648 

(14) Typesetting machine^WH- 
liemaon Daily News v. Linogreph 
Co., C.GLA.WVa., 47 FSd 688. 

(16) Wrapping machine.—Battle 

Greek Bread Wrapping Mach. Co v. 
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quality and fitness have been apphed m connection 
with sales of heating equipment, such as stoves, 
furnaces, ranges, oil burners, and the hke.^* Thus, 
while there is no imphed warranty of fitness for a 
particular purpose where the sale of such equipment 
IS made under a trade-nam^7< the mere fact that 
the equipment has a trade-name does not neces¬ 
sarily preclude the existence of an implied warranty 
of fitness It has been held that there is no im¬ 
phed warranty by a dealer that heating eqmpment 
in a perfect appearing original package, manufac¬ 
tured by a reputable manufacturer, whidi m prac¬ 
tical use m retail trade can not be examined for im¬ 
perfections, 18 suitable for the purposes intended,7S 
the only warranty the dealer, m sudi circum- 
stances, being that the goods are manufactured by a 
reputable manufacturer 79 In order to comply with 
an imphed warranty of fitness, the seller is not 
bound to funush the best equipment on the market, 
but only such as will reasonably ansuer the buyer’s 
purpose.90 If the sale of a heating system » based 
on plans and specifications of a proposed house, 
there can be no reliance on a breach of imphed 
warranty if a failure adequately to heat the house 


{330 

as constructed is due to material changes m the 
plans and speaficahons.^i' 

The obligation of the seller of heating equipment 
under an express warranty is measured by the terms 
of the warranly;^^ and ^e obligation of the seller 
under an express warran t y that the equipment, when 
mstalled, will give certam semces, is not obviated 
by the existence of an obligation on the part of the 
buj-er to perform certain preparatory duties,^* sudi 
as fumishmg a smckke flue An express warranty* 
with respect to fuel consumption cannot be en¬ 
grafted on a contiact for the sale of heating eqmp¬ 
ment where the contract contains no language from 
which the mference of sudi a warranty can be 
drawn 95 \\*here the seller’s warranty extends no 
farther than that the equipment furm^ed will pro¬ 
duce a certain amount of heat, the plant for dis¬ 
tributing the heat being furnished by the buyer, 
there is no implied warranty that there will be 
proper distnbution of the heaths 

6. Motor Yehiclea 

(1) In general 

(2) Express warranties 


Paramount Bakfug Oo^ S9 PSd S28, 
85 Utah 67. 

(16> Other maohlweiy, tooliy or ap- 
pUancea. 

Cal —TremeroU v Austin Trailer 
Bqulpment Co. 527 P2a 925, 105 
CalApp2d 454—Oonaolldated Pipe 
Co V aunn, 55 P 2d 860. 140 Cal 
App 412 

Tex.—Southwestern Drug Corporar 
tlon V Taylor, Civ App. 105 SWOd 
588. reversed on other grounds 151 
SW2d 955,154 Tex. 41. 

Utah.—Dohrmann HOM Supply Co ▼ 
Beau Brummel. Ine., 105 PSd 650, 
S> Utah 1S8 

Cosn picker 

Whether oom pldker operated aa 
sucfh maohines did and dhonld aa they 
were constructed at time of sale was 
sn Improper criterion of fuUUlment 
of implied warranty of fitness for a 
particular purpose.—Juvland v. Wood 
Bros. Thresher Co, 5 N W5d 771, 212 
Ifinn. 810 

SUpreseoMloB held to he wanaaty 
211—Ghiardlan Bleetrlo Mfg Go. v. 
Kational BClneral Co., 49 NJBLld 87|, 
319 IlLApp 642. 

78. WSaasaty of fitnese hrid tnagplied 
US—^U. 6 for Use and Benefit of 
Brown-WUes Co. v lAtt, D C . M eea., 
SO FSupp 920 

DO—GMfltth-Oonaumera Oo. v. Noon¬ 
an, 126 F2d 271, 78 UJ3JkppJ>a 
22 . 

UL—Johnson Oil Burner Seles Co r. 
Kotfke. 61 NA2d 594, 520 BlApp 


434—Hover r Colonial-Premier Co, 
46 XJUSd SOI. 510 IlLApp 465 
X Y —FundarAuatin Co. v. Smith, 105 
XY.S2d 447 
IjpeoleT holler 

Warranty that article ordered for 
partlGular purpose was reasonably fit 
therefor was inepplioehle to special 
holler complytny with buyer’s spedfi- 
catlona.—^Thompson v Fifth ft Hill 
Bldg Co., 204 P. $0, UO CaLApp 517 
nuBss tram pi e semo isaire 
Fire Insurers, as assignees of own¬ 
er of house destroyed when flames 
suddenly shot up fro m gasoline pres¬ 
sure range after beinsr lighted by a 
person who delivered range and who 
uneuecesefully attempted to stop 
flames by tumlny olf control on stove, 
were not entitled to recover against 
dealer on theory of breach of Implied j 
warranty of fitness.^—Oemden Fire 
Ins. Ce. V Peterman, 270 NW 807. 
278 lOOh. 615 

76L Nd^lCay Cll Burner Oorpora- 
tlon V. Unnger, 162 A. 862. 160 Ud. 
606 

Mass.—Whltty Mfr Oo ▼ Cfiaife; 180 
NJBL 515, 278 Mess 270. 

Parijiistliif name <tf ooal honur ia 
sales OQBtcact Implies trade-nsme as 
matter of law—Whltty Mfki Oo. v. 
dark, sup ra. 

77. MO.—Pexker v. TUghman ▼. 
Morgan, Ine., 182 A. 254, 170 Ud. 
7. 

7& Ga.—Muroney v Montgomery 
Ward ft Oo.. 54 aSLld S02; 72 Ga. 
App. 485. 


7ft Gaj—aiSroney v. Montgomery 
Ward ft Oo. supra. 

8ft UL—Wear Proof Mat Co. v Bas- 
Uan-Morley Co, 268 ULApp 465 
81. Md.—Parker r. TUghman V. 
Morgan, Xnc., 188 A. 224, 170 Md. 7 

8ft UL—Hover v Colonial-Premier 
Oo.. 46 NH.2d 201, 216 ULApp 455 
—Advance Heating Oo v CathoUe 
Blehop of Chloagcv 5 K EL2d 102, 287 
UlApp. 682 

MOSS—Scott V. Heastmer, 181 NB. 

170, 279 MOSS. 241. 

55 CLJ p 770 note 69. 

Order hdld tantammmt to eapsess 

Tex.—aiorriBon ▼ Morehead Mfk Oo. 
ClvJLpp. 148 SW3d 917. 

88. Ga.—Holland Furnace Ool v 
Uannlny. 162 SB. 269. 45 GaApp. 
6L 

86b Ga.—Holland Fumaea Oo. v. 

Manning; supra. 

Approval of fine 

Where seller installinc fhmace ior 
spected and M»proved fine fhmlshed 
ty buyer, he thereby discharged hup- 
er firom contractual obligation to fnr- 
nish sufficient fine.—BoUand FUmaoe 
Oo. V Marniing; supra. 

8ft NT.r-BennettT.PiaeitellOb 19N. 
TJftld 777, 259 App.DiT 964, af¬ 
firmed It NJBLSd 251. 286 NT 584, 
reargoment denied 54 NJBLSd 902, 
285 N.T. 742. 

8ft Wls.—Mallow V. HhU. 245 N.W 
SO, 209 Wls 4Sft 
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(1) In General 

An impllad vrarrenty of qaalHy or fitnoaa may arlao 
in a sale of a motor vohicio In aocordance with tho ruloa 
govoming the exiatonce of auoh warrantlaa In aalaa gen¬ 
erally. 

In accordance with, and subject to, the general 
rules discussed supra § 323, on a sale of a motor 
vehide by a manufacturer or dealer there may be 
an implied warranty that it is reasonably fit for, or 
adapted to, the uses for whidi it is made and sold 
and such a warranty is not excluded by the silence 
of the contract of sale as to warranties®* How¬ 
ever, unless there are present the usual furerequisites 
of a warranty of fitness, such as the seller’s knowl¬ 
edge of the proposed use of the vehicle and the 
buyer’s reliance on the seller’s skill or judgment, 
there is no implied warranty of a motor vehicle sold 
that It is suitable or adapt^le to the buyer’s busi¬ 
ness or the use he intends to make of it,®® and the 
imphed warra nty of fitness provided for m the 
Umfonn Sales Act on a purdiase for a "particular 
purpose” does not apply on the purchase of an 
automobile claimed to ^ve been bought for the 
purpose of transportation, since such a purpose is 

general purpose rather than a particular purpose 
as contemplated by the Act®® There is no imphed 
warrant* of fitness where a vefaide is sold under its 
trade-name®^ or where the sale is of a specifically 
described type of vehide;®® but the mere fact that 
a motor vehicle has a trade-name does not predude 
the existence of an implied warranty of fitness on 
Its sale where, notmthstandmg the trade-name, the 


seller is informed of the buyer’s needs and under¬ 
takes to sdect or supply a suitable vehide®® A 
statement by the seller that if the vehide is not 
right” he will return the purchase money 
amounts to an imphed warranty of the fitness and 
condition of the vdiide ®^ 

In a sale by a dealer, as distinguished from a 
manufacturer, there has been held to be no implied 
warranty against latent defects,®® in the absence of 
fraud on the part of the seller®® Where the ve- 
lude is sold by a dealer under a trade-name and is 
subject to mspeebon 1^ the purchaser, it has been 
hdd that there is no warranty as to either patent 
or latent defects,®^ and no warranty of soundness, 
quality, or merdiantability ®® It has been said that 
the doctnne of imphed warranty with reference to 
the sale of patent medicmes and prepared food 
products 18 not apphcable to a motor vehide ®® Un¬ 
der a statute providing that an agreement to sdl 
personal property does not imply a warranty, a con¬ 
ditional sale of a motor vehide implies no warranty 
thereof ^ The agreement between the parties may 
be such as to effect a waiver of the buyer’s nght 
to a warranty on the sale of a motor vehide.® 

A dealer m motor vehides who sells such a 
vehide for future dehvery impliedly warrants that 
it will be deli\ered m as good condition as when 
sold, at least as far as anything done or suffered by 
the dealer is concerned, while the vdude was m his 
possession ® A motor vdude is not fit for the pur¬ 
pose mtended if it is not m running condition,® and 


87. DGL—Shawen v District Motor 
Co^ Mlin.App, S4 A.2d 39 
Ky —Cumberland Grocery Co v Etar- 
woodBarley Mfg Co, 211 SW 409, 
184 Ky 70—International Harves¬ 
ter Co of America v Porter, 169 & 
W 99S. 160 Ky 509 
La.—Jackson v Brsard Motor Co., 
120 So 478, 167 La. 867—Blanche. 
Liocka Securities ▼ B. Bazeroue 4fc 
Sons. 1S9 So. 786. 19 LaJlpp 292 
Mo—Farmers Bank of Trenton v. 

Bey ft Son. App. 167 &W2d 969 
XJ.—Berg v Rapid Motor Vehicle 
Co, 75 A. 933, 78 X JLaw 734. 
XT—Marx r Locomobile Co of 
America. 144 XYS 937, 82 Mlsc. 
468 

Old—G M. C Trudi Co. ▼ Kelley. 

281 P. 8S2.105 Okl 84. 

Or—Gary Coast Agency v Lawrey, 
301 P. 214. 101 Or 628. 

Tenn.—D^Armond v. Baker, 10 Tenn. 
App 28 

WaA—T W. Little Go v Fynboh. 
207 P. 106A 120 Wash. 595, reheard 
211 P 766.120 Wash. 695. 

42 CJ p780 notes 42. 48 

88L WsailL—Long ▼ FIve-Hkindred 
Oo.. 212 P 559, 122 Wash. 247. 

43 CJ p 788 note 2L 


88. Gal —Lacy v Greei^Robblna Co, 
5SP2d 161,4 Cal 2d 770 
Mew—^Flaherty v Maine Motor Car¬ 
riage Co, 104 A. 627, 117 Me 876 
Wash.—Jones ▼ Mellon, 101 P.3d 883, 
8 Wash 2d 882 

Triisk squlpped with hoist sad body 
A rescission of contract for truck! 
equipped with holat and body was! 
not justified on ground of breach of 
an implied warranty of quality or fit^ 
nesa of trade for particular use for 
which it was supplied, where buyer 
did not make known to seller or coi^ 
poration installing hoist and body 
purpose for which truck was to be 
use^ and did not rely on Skill or 
judgment of either of themw—Jonea v 
Mallon, supra. 

90. Ohio—Regula v. Gerber, Com. 
Fl,70NB.2d 682 

9L XT—Oolella v. Smith-SVeden- 
burg Corporation, 267 X.TS 462, 
289 App Dlv 374, appeal withdrawn 
191 XE 568, 264 XT. 558, alBnned 
195 XE. 261. 266 XT 641 

8S. Me.—BlaJierty ▼ Maine Motor 
Carriage Co., 104 A. 627, 117 MS 
876. 


98. Minn^-Federal Motor Truck 
Sales Corporation ▼ Sbanus, 260 X 
W 718,190 Minn. 6 

94. in —Boeder v Kenmore Mf g 
Co. 181 ULApp 468 

95. Mias—P D Bellville Supply Co 

V Dacey. 106 So 818. 141 Mias. 569 
42 OJ p 780 note 48 

88. Miss—Industrial Flnsnoe Corp 

V Wheat. 107 So 883,142 Miss. 686 
97. Tex.—McMorries v dardy. Civ 

App. 282 SW2d 167 
SSL Tex.—McMorries ▼ Clardy, su¬ 
pra. 

90. Wash.—Murphy ▼ Plymouth 
Motor Corp. 100 P 2d 80, 8 Wash.2d 
180 

Im Gal^-Silverthome v. Simon, 211 
P 28, 69 CaLApp 484 

8. La.—Boby Motors Co. v. Cada 
App., 158 So 840. 

8;^ Ala.—Franklin Motor Car Co. v. 
I Batlilt 93 So 449, 307 Ala. 841 

14L La.—Savoie v SneU, 85 So Id 745. 
218 La. 828—JadEBon v Breard Mo¬ 
tor Co. 130 Sa 478. 167 La. 857— 
Crawford v Abbott Auto Co.. 101 
So. 871,157 La. 69. 
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the purchaser of a motor vehicle is not necessarily 
chargeable with knowledge of a defect 
merely because he tned to drive the vehicle.* How¬ 
ever, the seller is not responsible for defects de- 
velopmg m the vehicle, after dcli\ery thereof to the 
buyer, because of wear and tear of the vehicle by 
ordinary use* or because of a^^igent use of the 
vehicle by the buyer.^ 

Caveoi €mpioTm The rule of caveat emptor may 
apply on the sale of a motor i chicle,* and, thus, 
such rule has been held to prevent the purchaser 
from relying on r^wresentations of the seller as to 
visible defects, such as a statement that the vehicle 
has been repamted, when the contrary is apparent* 
However, it has also been held that the rule of 
caveat emptor does not apply where there is an 
express warranty of condition,or to hidden de¬ 
fects which are not open to discovery by the buy¬ 
er,such as the condition of the engme, which is 
represented as havmg been o^erhauled and rebuilt^* 

Used motor vehicles, la general, no implied war¬ 
ranty of quality or condition arises on the sale of 
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a used motor vAide,^* nor is there any implied 
warranty that the vehide is fit for, or adapted to, 
the purpose for which it is purchase^^* and the rule 
of caveat emptor applies There is no implied war¬ 
ranty of quality or fitness in the sale of a second¬ 
hand automobile especially where the bc^er has 
had an opportumty to inspect One who purchases 
a motor vdude from a dealer, and transfers a used 
car to the dealer m part payment, does not warrant 
that the used car is m a perfect state of repair unless 
he so stipulates However, an imphed warrant 
of fitness for a particular purpose may anse on the 
sale of a secondhand motor vehide where the 
reqmsites for sudi an imphed warranty are pre- 
sentjis and it has been held that the mqilied war¬ 
ranties provided for by the Umform Sales Act ap¬ 
ply to the sale of secondhand motor vehides.^* A 
used car dealer is not an insurer of the cars he 
sdls*® and is not required to inspect them for latent 
defects.*^ Where a secondhand motor vdiide will 
run, the fact that frequent repairs are necessary 
does not estabhsh a failure of consideration.** 
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43 CJ p 781 note 60 
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174 8W 189. 187 HoJLpp 528 
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ry Pontiac Co v. Bradley, 310 P 3d 
848, 360. 202 OU 83. 
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174 SW 189, 187 HoJLpp 628 
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14. Cal—Lamb v Otto, 197 P. 147, 
61 CaLApp 483 

Ey—Oorpas JUzls quoted la Hoss v. 
Tount 177 8 W 2d 872, 276, 296 Ky 
415, 161 A.LJEL 44a 
Obdo—Besula v. Gerber, Gom-PL, 70 
NJB.2d 602 

OU—Cospiui juris ottsd la Wat Hen¬ 
ry Pontiao Co v Bradley, 310 P 2d 
848, 860, 203 Old. 8 3 C orpus JUzIs 
olted la SDenry v Eennard, 83 P 2d 
1184,118a 178 Okl 868 

Id By—Oorpns juris quoted la 
Hoss V Tount. 177 S W3d 872, 876, 
886 Ky 4ia 161 AJLB. 441. 

Ohio—Rojula V. Gerber, OomJPL, 70 
KB.2d 662 

Okl —Oorpns JUrls cited la Wiat Hen¬ 
ry Pontiao Co v Bradlev, 210 P 3d 
348, 860, SOS OlcL 82—Oorpas JUads 
cited la Henry v Eennard, 62 PXd 
1184,1186, 178 OU 868 
Wash.—Warren v. W W Sheene Auto 
Co, 308 P 87a 118 Wash. 818 

Id. Ohio—Bejula v Gerber, Com 
PI, 70 NB2d 86a 
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17 La.—Gcharfensteia Hotors Co. v 
Beta 6 LaApp 70L 

1& Or—Bouchet v Orejon Motor 
Gar Oo, 153 P. 888. 78 Or 280 
Whth.-/r W Little Oo. v synboh. 
207 P 1084, 126 Wash. 696, reheard 
211 P 766,136 Wash. 69a 
ZaBoolsIsBa 

(1) A sale of a secondhand motor 
vehlole has been held to carry with It 
an implied warranty that It was In 
runnlnj condition.—Standard Motor 
Gar Ooi V Sa Amant 134 So. 379. 18 
LaApp 298, reheard 188 So 461, 18 
LaApp 228. 


(2) A sale of such a vehicle has 
also been held to carry with It an ha¬ 
lted warranty that It Is fit for the 
purpose intended—Crawford v Ab¬ 
bott Automobile Co., 101 So 871, 167 
La. 69—Standard Motor Car Co. v 
St Amant 124 So. 379. 18 LaApp 
298, reheard 188 So 461. 18 LaApp. 
398—Straeener v. Xonally Bros. Mo¬ 
tor Co., 123 So 911, 11 LaAppw 64L 
(S> Hbwever, this warranty of fltr 
ness has bean held to mean that the 
automobile must be fit for the ordi¬ 
nary seneral use of an automobile, 
and not for use In any particular call- 
Inj or business^ unless It be so stip¬ 
ulated.—Standard Motor Car CO v 
St Amant 134 So 379,18 LaApp. 298, 
reheard 188 So 461. 18 LaApp 298 
10. By.—Moss V Tount 177 SW2d 
872, 396 By. 416, 161 AJUR. 44L 
Ohio—Regula v. Gerber, ComPL, 76 
HB.3d 663. 

Befeots oonosa le d by use of heavy on 
Automobile dealers, advertlslnir for 
sale, and aelllnj for subetantlal price, 
an automobile, which was utteriy un¬ 
fit for transportation without first re¬ 
pairing connectlnj rod bearings, de¬ 
fects in which were hidden from buy^ 
er by extraordinarily heavy oU in 
erankcase, impliedly warranted quali¬ 
ty and fit ne ss of automohile fbr pur¬ 
pose of transportation, so as to sntt- 
tle buyer to resdaaton of sale con¬ 
tract—Regula V Gerber, supra. 

2a Mich.—Curby v Hastenbrook, 
286 M.W 123, 288 MiiflL 876. 

SL HIcIl—C orby v. ICastenbrook, 
supra. 

2a La.—United Motorcar Oa v. 
Druxnm, 8 IsuApp 74L 
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Assumption that vehicle is neztK One purdiasing 
a motor vehide from a manufactorer or dealer is 
entitled to assume^ in the absence of ^edal agree¬ 
ment or of knowledge on his part to the contrary, 
that It is new 

Warranty based on advertisefnents* An imphed 
warranty rendenng the manufacturer liable for 
damages has been held not to arise from adverbs¬ 
ing lUustrabons in the absence of evidence that any 
false or untrue statement of fact was made m any 
of the adverbsmg matter 

(2) Express Warranties 

(a) In general 

(b) Cdnstrucbon and scope 

(a) In General 

No particular form of worda la naeataary to eonatituta 
an axpraaa warranty In connaetion with tha aala of a 
motor vahiela, and, in ganaral, anch a warranty will 
raault from any affirmation of the quality of tha vahiela^ 
not nttarad aa a mattar of opinion, made to Induea tha 
buyar, and In fact inducing him, to make tha purchaaa 

Ih order to constitute an express warranty in 
coxmeebon uith the sale of a motor vehicle, no par- 
bcular form of words is necessary,^^ and any 
affirmabon of the quahty or condition of the ve¬ 
hide, not uttered as a matter of opmion or behef, 
made by the sdler at the bme of sale for the pur¬ 
pose of assunng the buyer of the truth of the fact 
and induemg him to make the purchase, if so 
received and relied on by him, is an express war- 
ran^.^* Wliere a bu^er applies to a dealer for an 


automobile to be used for a speafied purpose, repre¬ 
sentations that the car is m good condibon and will 
do the work expected of it amount to an express 
warranly^^ A guaranty that a motor vehide is 
sabsfactoiy m every respect, that it is parbcularl> 
adapted for the roads on whidi it will be used, and 
that It will run a sp^hed distance on a gallon of 
gasoline constitutes an express warranty,as do 
statements that it will last a certain length of bme 
with careful usage,^^ that it is m good running 
condibon,s<> that it will give sabsfacbon,*^ and 
that It IS capable of doing all the work nduch a 
vehide of its age is capable of domg, ordinaiy wear 
since the bme of manufacture excepted.^^ On the 
other hand, statements made by a dealer m auto¬ 
mobiles concerning the general character and quahf}' 
of the make of automobiles which he handles, where 
the statements amount to no more than ''puflhng’’ or 
'‘sales talk, ’ cannot be said to be warranbes of the 
particular automobile sold.^^ A representabon that 
a motor vehide will give swifter and better service 
than the \ehide the buyer is then using is only an 
expression of opimon or bdief and not a war¬ 
rant** 

Used vehicles Express warranbes may be giver 
on a sale of a used motor vehicle Thus, the 
fact that a motor vehide is secondhand, and is sold 
as such, does not prevent an affirmabon that it is m 
good or first-class condibon from consbtubng an 
express warranty In general, however, a state¬ 
ment that a secondhand automobile is "as good as 
new,” "all nght,” or "m first-class condibon” does 


as. Tex.—Awry Co. ▼ Staples Iffer- 
cantile Co, ClvApp, 18S SW 4S 
OonalderaUe prevtous um 
W here purchaser bought automo¬ 
bile which was represented by seller’s 
agent as new or at any rate as having 
been driven but a few miles and 
thereafter it was revealed that, un¬ 
known to seller, automobile had been 
previously used by another party and 
driven about two thonsand mllea 
seller was liable for breach of war¬ 
ranty—Steuerle ▼ National Bond ft 
Investment Co. IIS S.W2d 283. 273 
Sy. 728. 

SC Wash.—Murphy v. Plymouth 
Motor Corp.. 100 P.2d 80. 3 Wash. 
2d ISO. 

SB. Ar]c.---HhiTls V. Bunt, 225 &W.2d 
16. 21S Ark. 200. 

42 CX p 781 note 58. 

set, Mou—Lanmeler v. Dolph. 130 S. 

W 360.145MoJtpp.73. 

42 CUT. p 781 noU 58. 

Stat em e n t l>y sales agent that a| 
parUcnlar snper-alx antomoblle 
wovdd do whatever any other snper- 
alz would do amoontod to an expre s s I 


warranty, and not merely *%eller*s 
talk,'* or an expression of opinion.^ 
Summers v.. Provo Foundry ft Mkp 
chine Co.. 178 P 915. 58 Utah 320 

57. Colo —Mastin v Bartholomew. 
92 P 682. 41 Colo 828. 

42 C J p 782 note 8. 

Stattableness for hauling 
Ark.-JHania v Hunt, 225 aW2d 16, 
210 Ark. 800 

58. N CL—Underwood v Cohnm Mo¬ 
tor Osr Co. 88 S EL 855. 166 NC 
468. 

42 CJ p 781 note 70. 

sa Md. 1 —Blttenhonse* etc.. Auto C6. 

V Kissner. 08 A. 261. 189 Md. 102 
aa Conn.—Dwyer v. Redmond, 124 
X 7, 100 Conn. 898. 

S3L NT—Bedford ▼ Bbl-Tan Co.. 
128 NTS 578, 148 AppDtv. 872 

aa Conn.—Dwyer v. Redmond, 124 
X 7.100 Conn. 898 

aa Kam—Parker ▼. HUhSilnson Mo¬ 
tor Car Co, 274 P. 1U5. 127 Kkn. 
766. 

aa IlL—FSnls V. Alfred, 171 XU 
App. 171 
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aa Utah.—Stndebaker Bros. Go of 
Utah V Anderson. 167 P. 668, 60 
Utah 819. 

Sfeatomsota hsUl to oonatltnte war- 
saattea 

(1) Statements by dealer of sec¬ 
ondhand automobile that automobile 
was In A-1 condition, and that it 
would take buyer any place, made to 
buyer who was ignorant of facts.— 
Wat Henry Pontiac Co v. Bradley, 
210 P 2d 848. 802 OkL 82 

(2) Statements by sellers of used 
antomoblle that automobile was In 
perfect shape and that all that was 
wrong with it was a hole In top from 
hall which had been fixed up —Boos v. 
Clande, 0 KW2d 2S1 60 SD 2S4. 

(8) Dealers* statements that used 
antomoblle was free from defects 
and would not be sold if defsots ex¬ 
isted. and that automobile was gnar^ 
aateed for thirty daya^—Corby v 
Mastehbrook, 286 NW 128 , 288 Ml<fii. 
678 

aa Midh.—Worden v. IPeda 282 N 
W 101. 245 Midh. 287. 

Mont.—Butte Floral Co. t. Reed, 211 
P. 825. 65 Mont. ISX 
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not constitute a warranty tliat the vehide is free 
from defects, but is merely an expression of opm- 
lon not affectmg the contract,unless expressly 
made as a guaranty, or with knowledge of the 
particular use for which the vehide is intended 
While a dealer who represents a used motor vehicle 
to be in perfect condition, without knowing the 
condition which he professes, assumes the nsk of 
injuries proximatdy caused such misrepresenta- 
tion,^o such rule, it has been said, reqmres onty 
that if a dealer sdls used cars "as is,” he should 
not tell his customers that they are without de¬ 
fects A statement by the seller that everything 
about the vehide is new except the c>linder block 
and front axle, and that the block has been rebored 
so that the vehide will give more power than a 
new one and is better than a new one, is a war¬ 
ranty^* 

Year of manufacture. A contract of sale of a 
motor velude designating it as a modd of a par¬ 
ticular year constitutes a warranty that it is of 
that model,^* and the warranty is broken by deliver¬ 
ing to the buyer a model of a different 3 ’ear^^ 
Represenmtions that the vehide to be sold the pur¬ 
chaser bears certain equipment, which equipment is 
applied to the modd of the current year, but not 
to those of previous years, have been hdd to 
amount to a warranty that the vehide sold is of 
the current year’s modd 


Reference to other contracts. There is no war¬ 
ranty in a contract for the sale of a motor vehide 
to be built in accordance with the speafications for 
the building of a certain other vehicle, although 
the contract for the latter included a warranty^* 

Memorandmn A statement written on an un¬ 
signed copy of a contract of purchase of a motor 
vehicle is not a part of the contract, so as to con¬ 
stitute a warrant}, where the parties had agreed 
in the wntten mstrument signed by them that it 
constituted the contract and that the copy should be 
simpty a memorandum 

Conditional warranty Where a dealer, not as¬ 
suming to represent the manufacturer, delivers to 
the purchaser the manufacturer’s certificate of war¬ 
ranty, which is conditioned on registration by the 
purchaser of his name and die date of his purchase, 
and the purchaser does not make sudi registration, 
there can be no recovery as for a breach of the 
warranty*® 

(b) Construction and Scope 

The meteure of the responeibnity of the seller of a 
motor vehicle under en expreee warranty Is fixed by the 
terms of the warranty 

In making a warranty of a motor vehide, the 
seller may put any limitation he diooses on the 
character of the warranty or the time dunng which 
It is to remam in effect,** and the measure of his 
re^nsibility on the warranty is fixed by its terms.®* 


87- Wash.—Smith v Bolster. 1S6 F 
1082. 70 Wash. 1. 
f2 C J p 781 note 79 
88. Uont.—Butte Floral Oo v Bead. 

811 F 826, 65 Uont 188 
42 CJ P 781 note 80 
88. Utah.—Studebaker Bros Oo v 
Anderson, 167 F 668, 50 Utah 819 
42 GLJ. p 788 note 9 
4a Uieh.—Curby v USstenbrodk, 
886 KW 123, 288 Mich. 676 
41. Uldh.—Curby v. Uastenbrook, 
supra. 

4a KT—GUmore v Butte, 189 NT 
8. 718, 198 AppDlv 108 

4a CaL—Uorrls v Fiat Motor Sales 
Co of Callfoinla. 168 P. 668, 82 
CaLApp 815 

Mias.—Ooarpns Joels qpotsd la WU- 
Uams V McClain. 176 So 717, 719, 
180 Miss. 6. 

Utah.—Strlngfdllow v. Botterfll Auto 
Co., 821 P 861. 68 Utah 56. 84 A.Ii. 
It 588 

48 CU. P 781 note 67. 

4ii lOss . O oe pn s Stale anotod ia 
Wmiaxns T McCImln, 176 So. 717, 
719, 180 Miss, a 

W.Ta.—Foutty v. Chelmex Sales Co, 
128 SJBL 889, 99 W.Ya 80a 
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Oaveot emptoe 

Where buyer of vehicle drove It a 
short distance before bnyinr to es- 
oertain its mechanical condition but 
testified that he did not know the 
year model from the experimental 
teat and relied solelv on seller’s rep¬ 
resentation that It was a model of a 
epedfled year, and would not ha\e 
made the deal had It not been for 
such representation, doctrine of ca¬ 
veat emptor was not controlling—| 
Griswold V. Tudker, Tex.GivApp,| 
218 aw 2d 878 j 

Aooepteaoe in prsssnt o o ndit lon 
A statement in contract for condi¬ 
tional sale of trade that buyers ao- 
knowledsed 'delivery and acceptance 
of the tmde **in its present condi¬ 
tion. after thorough examination” dtd 
not absolve seller from reeponaibility 
on warranty that truck was of a par¬ 
ticular year—Denenberg v. Jnrad, 15 
N.S.2d 860. SOO UesB. 488. 

4a Ytr-Gront v. Moulton. 64 A. 468, 
79yt.l88L 

4a Mb.—SVeeport State Bank v 
Cepe Girardeau, etc;, B. Col, 165 a 
W. 1111, 178 MoApp. 66a 
48 CU. P 781 note 6a 
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47. N.T.—ILlebermaa v LmUngton 
Motor Go of New York Ina. 194 N 
T.S 878 

4a Tex.—Simmons v. Buggies, Gtv 
App.. 176 SW 15a 

4a Ta.—Ford Motor Co ▼ Switser, 
133 SB. 208.140Ta. 88a 

6a nu—Warren ▼ Benault lYeres 
Selling Branch 195 Ill App 117 
Md—Oldfield v. International Motor 
I Co.. 118 A. 682. 188 Md. 35 
Tex^—43cott V Industrial Finance 
Corp^ ClvAppL, 265 SW 181 
dBomtiim pitaed wheda 
Contract calling for chromium 
plated wheels did not require seller 
to furnish such wheels as would not 
fiske and wonld prevent rust indefi¬ 
nitely—Jones V Knlghtstown Body 
Co., 184 SB. 437. 53 GaAppu 667 
-talgh gndd* 

The fact that there was rear end 
noise caused by machinery did not 
allow breach of warranty that car 
was high grade automobile, ‘liigh 
grads!" referring to casta so that a 
car might be defective without ef¬ 
fecting its standing as high-grade 
car.—Buester v. Paige Seles Co, 804 
NT& 647, 809 AppJDiv. 894. 
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Where a time limit is provided, and has expired, 
the buyer has no ng^ht of recovery on the warran- 
imless the limitation has been waived by the 
seller.®* A general warranty as to the quality of 
a used motor vehicle ordinanly relates to the time 
of the sale and does not cover future defects ®* A 
specific warranty covenng certain items supersedes 
anj' prior general w a rra nty of the motor vehicle,*^ 
and, in general, where a vehicle is sold under a 
limited warranty, the purdiaser cannot insist on 
any warranty other than that embraced in the con¬ 
tract,®® so a contract pro\iding for certam war¬ 
ranties, and expressly excluding all other warranties, 
express or implied, has been held to exclude an}* war¬ 
ranty that a motor vehicle should be fit for a par¬ 
ticular purpose intended by the purchaser®® A 
guaranty* that an automobile will give good service 
imphes that it will be handled and driven as motor 
vehides ordinanly are, and that it will be given 
proper care ® • 

Good condition A warranty that a motor vdiicle 
IS in good running condition must be construed 
fairly and reasonably, as ordinanly prudent men 
would accept it®® Wliere a secondhand motor 
vehide is offered for sale and represented to be in 
good condition, the representation is tantamount to 
a guarantee that it will give some service ®® 

Under a **new car guarantee** the seller has been 


held not only to warrant that the motor vehide is 
free from defects m material and workmanship,®® 
but also to bmd and obhgate himsdf to make such 
repairs and furnish such parts dunng the penod of 
time fixed by the standard guarantee given in the 
trade, free of cost to the purchaser, as would permit 
the normal use and service of the vehide pur¬ 
chased.®** 

Where a motor vehicle is **guaranteed fully** by 
the seller for a specified time, the guaranty is not 
merely an agreement to make repairs, but that the 
vdude IS so well constructed as to be capable of 
standing proper use for the time speafied, ordinary 
wear and tear excepted, and that the seller will 
become answerable for any defects which may oc¬ 
cur durmg that time not due to improper use of the 
vehide by the buyer.®® 

Repairs or parts An agreement to replace parts 
which should break m normal service does not in- 
dude the rqilacmg of worn or defective parts which 
do not break,®® nor is an agreement to r^lace de¬ 
fective parts to be broadened into a general warran¬ 
ty of the fitness®® or condition®® of the vehide, or 
the quahty of its materials ®® Such an agreement 
must be construed to reserve to the seller a rea¬ 
sonable opportunity to make good a defect which 
neither party would anticipate or detect except after 
use.®^ A warranty for repairs or parts is not 


81. Va.—Ford Motor Co v Switzer, 
1S6 SR 209. 140 Va. ZSt 
8flL Va.—Ford Motor Co v Switzer, 
supra. 

42 C J p 782 note 86 
53. Tex.—McCown v. Jennings, Civ 
App 209SW2d40S 
84. Wis —Becker v Beaver Mf g Co, 
149 XW 209. 158 Wis. 471. 
Oenaral wazzaaisr unaffected lijr eoc- 
OUudoa Olanse 

Where first part of automobile 
dealer's warranty was a general war^ 
ranty of condition at time of sale, 
second part oonatitnted an agree¬ 
ment to repair defects developing 
within a specified period, and third 
part excluded from warranty tires, 
tubes, paint, glass, upholstery, and 
repairs or replacements made nec¬ 
essary by misuse, negligence, or ac¬ 
cident. sudi exclusion clause did not 
affect general warranty—-McCown v 
Jennings. Tex.Clv App, 209 S TV 2d 
408. 

88. Oa^Uhited Motor Atlanta Oo 
V Faxson, 80 SR. 704f 14 OaJLpp 
172- 

SOb Oa.—Dasher v. International 
Harvester Co of America, 155 S R 
fill, 42 QaAppu 180 

87. Tex.—Conner v Sehn4Il St Wear 
ver, mvAnp. 210 &W 758. 


68. Conn—Ijeone v I., etc.. MSotor 

Car Co. 80 A. 520. 84 Conn. 468 

One uho, for a sufllcient price, pur¬ 
chased a used car which was war¬ 
ranted to be in grood running order 
I was held to have the right to expect 
a vehicle that had been recondition¬ 
ed and was in good running condi¬ 
tion.—Head V Tri-State Motors, Ija 
.\PP, 190 So 186 

Tldrty days or one thousand nines 

(1) Warranty that used automobile 
i was and would remain in good oper¬ 
ating condition for thirty days or 
one th o usand miles enjoined on deal- 

I er an obligation to turn over to buyer 
! an automobile in good operating con¬ 
dition at date of sale—Mabaney v 
Perry Auto TCxchsTige, Ohio App, 85 
XR2d 558—Swisher v Miami Mo¬ 
tors, 72 XR2d 688, 81 Ohio App 97 

(2) A warranty that automobile 
was in *‘good operating oondltton** 
and that it would remain in such con¬ 
dition under normal uaa and serv¬ 
ice for a period of thirty days or 
one thousand miles plainly contem¬ 
plated mechanical sufficiency for con¬ 
tinuous operation or aubetantlally 
that at least for one thousand miles. 
—-Ward V. Sehofferman, 52 A.2d 804, 
185 X JIAW 596 

(8) Where first paragraph war^ 

1202 


ranted that automobile was In good 
operating condition and would remain 
in such condition for thirty days or 
one thousand miles, and second par- 
agraidi recited dealer's agreement to 
make repairs or replacements within 
warranty period at a reduced price, 
second paragraph did not <diange obli¬ 
gation in the first paragraph to de¬ 
liver an automobile in good operating 
condition.—McCown v Jennlnga Tttn 
dvApp, 209 8.W 2d 408 
69 La.—Clemens v Testard, 6 La. 
A., Orleans. 177 

60. La.—Cobb v Truett, App, 11 So 
2d 120 

aim IsL—Cobb V Truett, supra. 

88. NT—-Miller v Zander. 147 NT 
S 479. 85 Mlsc. 499. affirmed 151 
NTS. 1180, 166 AppDiv 969 
42 CLJ. p 782 note 89. 

68; NT—^Barry v American Loco¬ 
motive Auto Co, 119 NT.S 887 
64b Ill—Boasba^ v Tlndier Motor 
Car Co., 178 DlApp 559. 
es* Maes.—Wall v Britton Stevens 
Motors Co, 146 NR. 698, 851 Miass. 
517, 48 AXR. 647 

86. Mass.—-Wall V Britton Stevens 
Motors Co, supra. 

69. Me.—Berman v. LMgley, 109 A. 

898.119 Me. 184. 

42 GLJ p 782 note 98. 
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breached where the warrantor makes such repairs 
and furnishes such parts as are required under the 
warranty®* 

Matefial or workmanship An eiqiress warranty 
against defects in material or workmanship is 
breached if the pamt on the vehicle is not m good 
condition and was not properly applied ®® Such a 
warranty, however, has been held not to cover 
charges for tires, tubes, relmers, spark plugs, burn¬ 
ing out carbon, adjusting front wheels, gnndmg \ 
valves, and the like 7® 

Option to exchange^ Where the seller a^ees to 
exchange the automobile for another if it does not 
fulfill his warranty, the cation to exchange does 
not destroy the completeness of the sale so as to 
prevent enforcement of the warranty.^i 

f . Seeds and Xfnzseiy Stod: 

In aocordanot with the general ralee governing Im- 
piled warrantlee of quality and fftneeOf an Implied war¬ 
ranty may arlee on a sale of eeeda or plants Intended 
to be used fbr seeding purposes that the seeds or plants 
are In fact lit for such purposes 

In accordance with the rules as to implied war¬ 


ranties of quality and fitness generally, on a sale 
of seeds or plants intended to be used for seeding^ 
purposes there may be an implied warranty that the 
seeds or plants are fit for the purposes intended,^^ 
and, more particularly, that the seeds are fit to sow 
and aill germinate if properly planted,?® and are 
of the kind and variety offered,?® except in case of 
a well accepted custom to the contrary among sell¬ 
ers of seeds.?® Howe\*er, the facts may be such as 
to repel this implication,?® a^ for example, where 
the seller said he knew nothing about the seed except 
what he had been told by others ?? It has been held 
that a sale of a product for seed purposes by one 
not a grower does not carry an implied warranty 
of the germinating power of the product,?® that 
m such case the rule of caveat emptor applies as 
to the quality of the product,?® and that there is 
no imphed warranty that seed will gemunate or is 
fit for the mtended purpose where seed is ordered 
from a dealer by a certam trade-name®® If the 
sale IS by the producer there is an imphed warranty 
that the seed is free from latent defects arising from 
the mode of cultivation,®^ or harvesting and stor¬ 
ing,®- and reasonably free from foreign matter®® or 


guAgnwat of s«ntv 
A provicion that Uability unfler a 
numufaxsturer^s warraAty agalnat de¬ 
fects shall be limited to making good 
any x>arta *Vlilch our esamlnatlon 
shall disclose to our satisfaction to 
have been thus defective** will not 
subject the matter to the uncon- 
troUed Judgment of the seller or de¬ 
prive the courts of the right to pro¬ 
nounce on the gueation of fact In¬ 
volved.—Mills V Maxweu Motor 
Sales Corporation, 181 MW 151, 105 
Keb 466, 81 A-LJEL 180 
68: Fa.—Runoo v Brockway Motor 
Oo, 68 A.2d 897, 164 Fa.Super 140 
Wls—Jones v Keefe, 150 MW 954, 
169 Wls. 68A 

66. Me—Elliott & Peterson Oo v. 
Parrott. 168 A 818, 119 Me. 881. 

70. MT—Sidney R Bowman Auto¬ 
mobile Go V Sdlults, 175 MTS. 
71 

71. MT—I<evls V Pope Motor Car 
Co, 96 ME. 815, 103 MT 408 

7S. Idaho—Tomlta v. Johnson, 290 
P 896, 49 Idaho 648 

—Stegman v. OlCerle Co-op. 
Grain & Supply Go. 100 P2d 685, 
151 Kan. 665 

KfiTHi- —Mallery v Morthlleld Seed 
Co, 264 MW 578, 196 Minn. 119 
65 C J p 778 note lA 
Voaaato plants 

CaL—Paul V Williams, 149 Pld 18A 
64 CalApp 2d 69A 
Mdag se eds without clea iitn g 
To take seed **Just as it Is with¬ 
out dleanlng** does not relieve the 


seller from an Implied warranty of 
the fitness for seed.—Prentice v 
Fargo. 65 MTS 1114, 68 AppDlv 
608 

76. La.—Kklmbacb-Burckett Oo v. 
Hhrdeman, App, 150 So 460—Rap¬ 
ides Grocery Co v dopton, 135 
So 825. 15 LaApp 37, reheard 139 
So 357, 15 LaApp 37, and an¬ 
nulled in part on other grounds 181 
So 784. 171 La. 683 

55 CJ p 778 note lA 

7A Ala.—Lollar v. Jones, 157 So 
209. 229 Ala. 827. 

AriL—McDaniel v Davis, 56 8W2d 
1022. 186 Ark. 963. 

Colo—Rocky Mountain Seed Co v 
Knorr, 20 P.2d 804, 92 Colo 830 
Fla.—West Coast Lumber Co v Wer¬ 
nicke, 188 So 857, 187 Fla. 863 
Me—^Henderson v Berce, 50 A2d 46, 
168 ALJL 673. 

Ohio.—^Phillips V Sharp, 185 M R 
661. 44 Ohio APP 81L 

56 C.J P 779 note 15 

Obcumstasboea not satisfying war¬ 
ranty 

Implied warranty that seeds were 
of a certain variety would not be 
satisfied by seller's honest belief he 
was deliverittg su6h seeds or by fact 
buyer had opportunity to exam¬ 
ine seeds end failed to detect differ¬ 
ence.—Lollard V. Jones, 157 So 209, 
239 Ala. 837 

78. Cal—Miller v Germain Seed 
etc., Co, 233 P. 817, 198 CaL 62. 
83 AJLJEL 1316 

1203 


78. Ky—Tandell v Anderson Ot 
SpUman. 174 &W 481. 168 Ky 702. 

Pane sssd 

The sellers of seed, which buyer 
purchased for use In raising a crop 
of cane for syrup but which was not 
suitable for that purpose, were not 
liable for breach of warranty In sale 
of the seed, which bore certificate of 
state plant board that it was ribbon 
cane seed, in absence of proof of any 
warranty other than that certifi¬ 
cate—Smith V. Tatum. 181 &W.3d 
619. 198 Ark. 803 

77. Ky—Tandell v. Anderson A 
Spilman. 174 S W 481, 168 Ky 703 

76. OU —Abbott v Peppers, 12 P 3d 
308, 157 Okl. 800 
55CJ.p 778notel4 (cJ 

79. Okl.—Abbott V. Peppers, snpra. 

aOu Ky—Gardner v Winter, 78 a.W. 
148, 117 Ky. 383, 35 KyL. 1472, 
68 LRA. 647 

8L MT—White V MUler, 71 MT. 

IIA 27 Am.R. 18 
55 aj. p 779 note 2L 

8S. MT—Prentice v Fargo^ 65 MT. 
S lllA 68 AppDlv. 608. 

88. MT—Bell V Mills, 80 MTS. 

84, 78 APP Dl\ 42 
55 cur p 779 note 28: 

P uri t y 

Sale of Korean Lespedexa seed con¬ 
tained Implied warranty that seeds 
were pure—^Kslmbach-Burckett Oo 
V Hsxdeman, LaApp, 150 Sa 460. 
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Dther seed.^^ A statute relatisg to the certification 
of seed has been held not to preclude the existence 
of a warranty, express or implied, on the sale of 
seed potatoes if the potatoes are not as cerbfied.^^ 

Representations may constitute an express war¬ 
ranty,as, for example, in the case of a statement 
of the germination test of seed,*^ or as to i-anety.8S 
A statement on the tag or label attadied to a bag 
or package of seed which states the kind of seed and 
that It IS a specified per cent pure has been held to 
be a warranty of the punty of the seed as so 
stated s® 

Conditions for grozctli^ There is no breach of 
such wrarranties where the failure to grow is due 
to abnormal conditions for the growth of the seed.®® 

Sursery stock. In the sale of nurseiy stock 
there is an implied warranty that it is of the variety 
ordered®^ and suitable for the purpose for which the 
buyer purchases it®- and that the stock is sound, 
healthy, and \igorous,®® and free from defects ans- 
ing from negligent culti\ation or handlmg®^ and 
will grow ®* 

Effect of Pture Seed Law A “pure seed law'* 
statute has been held to be regulatory and penal 
and not to create a new rule of avil liability where 
there is a breach of an express or implied warranty 
in the sale of seeds,®® at least in the absence of 
proof that the seeds dehvered were faulty or de¬ 
fective;®^ but It has been held that there is no 


implied ivarranty as to freedom of seed from for¬ 
eign matenal smee the pure seed law is a substitute 
for sudL®® 

IVarranty as prospective. It has been held that 
warranties as to nursery stock and planting seed 
are prospective, relating to the happening of a fu¬ 
ture event, and are not broken until the happening 
of that event®® 

g. Weaxug Appard 

The general rules ae to warranties of quality or fit- 
ness for a particular purpose apply In aalea of wearing 
apparel. 

The general rules as to warranties of guahty or 
fitness for a particular purpose apply in sales of 
weanng apparel,^ and raise a warrant that doth 
to be used in making dothes is of even color® or 
free from latent defects,® or that an overcoat is fit 
for ordinary wear for a reasonable length of time,® 
or that a tailor-made suit wnll be reasonably fit for 
the person for whmn it was ordered.® The mere 
fact that an artide of weanng apparel has a trade¬ 
name does not predude an imphed wa r r a nty of fit¬ 
ness where, notwnthstanding the trade-name, the 
buyer rdies on the skill or judgment of the sdler ® 
A salesman's opinion as to the fit of a garment 
does not give nse to a warranty as to sudi where the 
garment is tned on by the purchaser.^ 

Some authonties hold that there is an imphed 
warranty that dothing or weanng appard is not 


sa Ala.—Tnntei^Loeh Grocery Oo 
V Boykin 6S So 487, 208 Ala. 187 
55 C J p 779 note 24. 

88. He—^Henderson ▼. Berce, 60 A. 
2d 46. 16S AL.R. 572 

88- SD—Gray v Gurney Seed & 
Xuraery Co. 281 HTT 940, 57 SD 
280 

ar. Sld.—Boblnson v Barteldea Seed 
Co. 115 A. 757, 189 Md. 486 
Minn.—Baumgartner v Gleaener, 314 
XW 27. 171 Minn. 2S9 

8a XJ—Wolcott V Mount, 86 XJT 
Ijaw 263, 18 Am.R. 488 
SC—Stevenson v & B Kirkland 
Seed Co, ISO SJBL 197, 176 S.C. 845 
Tenn.—Sullivan & Cole v. Bandy ft 
Gray, 15 TennJtpp 411. 

sa Minn.—Mallery v Northfleld 
Seed Co., 864 X.W. 67a 196 Ulnn. 

12a 

sa CU—Western Son Bacteria Co 
▼. 0*Brtan, 194 P. 72, 49 GaLApp. 
707. 

ML Idalio—Grfsinger t. Hubbard, 
122 P. 86a 21 Idaho 46a AniLGea. 
1912B 87 

86 CU. p 779 note 2a 


sa Idaho —Grislnger v. Hubbard. 
Bupra. 

Wash—Kelly v Lum, 184 P. 819, 
76 Wash. 185, 49 UEUL^IS., 1151 
sa Or—Kltchln v Oregon Xursery 
Co, 180 P 468, 1188, 66 Or 20 

96. Wash.—Kelly v Lum, 184 P 819, 
75 Wash. 185, 49 IjJUl.,XS. 1151 

sa Wash.—Kelly lAini, supra. 

sa Ok] —Manglesdorf Seed Co v 
Bu^iby. 247 P 410, 118 Okl 25a fol¬ 
lowed In Mani^eadorf Seed Co v 
Wllllaxna 247 P 418, 118 Okl. 268 

97. OkL—Pauls Vhlley Mnuw g oq 
▼ Gabbert. 78 P.2d 686, 188 OkL 
600. 117 AJUB. 46a 

sa Ky.—Duncan ▼ Dean, 266 aW 
2a 205 Ky. 47 a 

9a CU.—Adsinnnaa ▼ A. Ijevy ft J. 
Zentner Co. 46 P.2d 88a 7 GU. 
App 2d 2a 

1- Pa.—Barrett v. a a Kreage Co.. 
81 FaJ>ist ft Oo. 879—Bubln v. 
BTomin, ComPL, 62 Dauph.Go 487 
iWlas of boots s&d Uioes 
K.T —Ttaapwm ▼. War.li.ll, ICAmr. 
& Stewwt, 101 N'.TStd sot 108 
ICtoa 1084. 

SB or. p 768 note Ct 
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Si WT—Rhoderia Ufr Oa t Tom* 
badhw, 120 NTS 420 

t Colo—liorraln. Ufg Oo v Alim 
3Ug Oo, 224 P lost 77 ColO ISO 
XBflsmseaUUty 

Since outer garments intended for 
domestie wear are not tmlikelF to 
come Into momentary contact with 
lighted matchea tobaooa or stovea a 
roba which, when this contact oc¬ 
curs, instantly bursts Into flame and 
infliote severe injury is unreasonably 
dangerous and unlit for use, and 
there is a breach of aeUer’s implied 
warranty of fitness—Deffebach v 
Dansbnn^ ft Bro, 150 72d 591, 80 
USAppDa 185, 168 A.Is.B. 1062. 
certloreri denied 66 SOt 177, 826 U. 
a 772, 90 DJSd. 466 

4, HL— M a n del v. SICalvey, 280 HI 
App. 588 

6L Ax]c^Weaver>Dowdy Oo. v. mrlti; 

160 aw 1085 , no aa oo 

Ihdd—Spahr t. Polcsr, 126 NH. 419, 
71 IndApp. 628. 

a Ma—Boaa t. Porteous, mtehell ft 
Braun COm 6 AM 660, 166 Me. 118 

7- NT—Stem ▼. Norwood, 168 NT. 
S 645 

56 C J. p 769 note Si, 
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such as to give one a skin disease,* and that, for 
example, a fur collar does not contain an injunous 
dye,* but it has also been held that a purchase of 
an article of weanng apparel from a retailer for 
wear by the buyer is not a purchase for such a par¬ 
ticular purpose as raises an implied i\arran1^' that 
the article contains no ingredients harmful to the 
buyer which are not discoverable by inspection 
The fact that only a small per cent of persons react 
to a substance contained in wearing apparel has 
been held not to relieve the seller of such apparel of 
liability for breach of implied warranty of reasona¬ 
ble fitness but it has also been held that, m the 
sale of wearmg appard, if the article could be worn 
by any normal person without harm and mjury is 
suffered by the purchaser only because of a peculiar 
susceptibility or %upersensitive skin, there is no 
breach of the implied warranty of reasonable fitness 
of the article for personal weari* The seller may 
be liable for harm caused to the buyer’s sbn where 
be has expressly warranted that the apparel is not 
injurious^* However, a warranty must be con¬ 
strued in connection with the mqmiy to whidi the 


wa rr a nty was a response,^^ and where statements 
of a salesman cannot be construed as constituting 
anything bQ*ond a warranty* that the quality of and 
workmanship on an article of wearing apparel would 
prove satisfactory, recovery cannot be had, on the 
theofy of breach of warranty, for poisonous or in¬ 
junous dyes and chemicals resulting m personal m- 
jnnes.1® 

Merchantability There may be an implied war¬ 
ranty of merchantability m the case of a sale of 
weanng apparel,^* as, for example, that coat is fit 
to wear as an artide of appareL^^ 

L Other Subjects 

The rules aoveming warranties of quality or fitness 
have been applied to a great variety of sales of particular 
subjects. 

The rules governing warranties of quality or 
fitness have been applied to a great many other sub¬ 
jects of sale,^* as, for example, airplanes,^* animal 
skms,** antifreeze solutions,-^ beds,** bleaching so¬ 
lutions,** boxes,*^ carpets or rugs,** and sudi rules 


8. Mass.—Kurrlss v Gonrafl & Go, 
46 NB.Sd 12. S12 Mass. 670—Flynn 
T Bedell Co, 166 KBL 262, 242 
Mass 460, 27 1604 

KJ—Zlrpola V Adam Hat Stoxea. 4 

A. 2d 78. 122 NJLaw 21. 

8. Mass —Flynn v Bedell Go, 166 K 

B. 262, 242 MSas. 460, 27 A.IiJl. 
1604. 

la MO—State ex ML Jones Store 
Go. V Sham, 176 aW2d 19, 662 
Mo. 660 

11. KJ—Zlrpola V. Adam Hat 
Stores, 4 A.2d 78. 126 XJLaw 31 
nS: Me.—Ross v Forteous, Mitchell 
ft Braun Go, 6 A.2d 650, 166 Me. 
118 

Fa.—Barrett v S. S BMege Co, 19 
A.td 606, 144 Fa.8iiper 616. 


Where dermatitis which buyer euf< 
fered after wearing drees was due to 
lier Individual allergic nature, and 
•dye in dress would not have harmed 
J 9 k normal person, sellsr of dress was 
not liable to buyer under provision of 
Sales Act relating to Implied warren- 
-tr of fitness —Banett v S. S KMsge 
Co, supra. 

1& Del—McLaOhlaa v. WUmlngtoni 
Dry Goods Oo. 22 A.2d 851, 2 Ter^ 

V. 1 , 

B.2d 116, 66 CkLApp. 606. 

‘IS. Qa.—Meyer v Btdh's Ino., supra. 
iSi RX—Keenan v CbsfXT, Itl d 
800, 47 R.I. 125. 

"IT. RX—Keenan v Cherry, supra. 


loya V Fsntex Mfg Corp, 64 A.2d 
868, 76 R.L 152. reargument denied 66 • Sale of 
A.2d 106, 76 BX 163 j salted** w 

<2) Ghemlcsl for treating lumber 
BL L Dtt Font De Xemours ft Oo % i ^ 


goat ddns dry 
held not contract for 
under trade-name.—Agooa Kid 
V Blumenthal Import Corpora¬ 


tion, supra. 

SI. TTse in sutaaoUlss 

(1) Where plaJntifl motorist pur¬ 
suant to defendentrs newspaper ad¬ 
vertisement of a nameless antifreese 
solution, told defendant to fix his au¬ 
tomobile up with proper antifreese, 
defendant impliedly warranted that 
'antifreeze solution was fit for pur- 
! poss intended—Huscher v Ffost 321 
P3d 661, 122 Oolo. 601. 


E. 1m Bruce Co, 124 8W2d 246, 174 
Tenn. 148 

(8) Grape vmes.—ljO\e v Nixon, 

61 SJXLld 426, 66 GaJkpp 446 
(4) Mirrors.—Toledo Plate ft Win¬ 
dow Glass Co V Smoger Lumber Co, 

196 NB. 677. 100 IndJtpp. 630 
(6) Motion picture screens.—R L 
Du Pont De Nemours ft Co v Thea¬ 
tre Screen Corp, 12 N T S 3d 86S 
(«) Baetnc programs.—SunpMm t J 

MUra. U NJlid Sit, 14, IlI.App ,4t I. .. 

- . I held not liable to buyer of antlfTeeas 

jL •Rrma.ji I dsmago to automobile radiator on 

GaL—Du Val Moore ft Co v Ward, j nn«ii 4 >v 


87 PSd 782, 61 Ca]App3d 305. 
NT—J L Hopkins ft Co v SOver^ 
man. 264 NTS. 724, 224 AppDlv. 
224. 

TemL—Davis-Watkins Mfg Oo v 
NashvlUe Pure Milk Go. 6 Tenn. 
App 22. 

Tex.—Keeling v. Collins Gram Co 
^vA pp,, 52 - 

l^a. Tex.—Aeronautical Oorp of 

America ▼. Gossett, CIvXpp, 117 
SW2d 896. 


(1) CastlngB.—Aicms Aluminum Al« 


Where seller represents that air¬ 
plane Is m flrst-dsas condition, 
fective fuel pump at time of sale Is 
ibres<ft of warranty—Parsons Go 
fa NWL2d 676. 616 MKdL 640. 

Kid Oo. 


yw fwfiuii Import Corporation, 184 K. 
a. 876, 288 Mass. 1. 
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tiieory of implied warrant) of quality 
or fitness for purpose intended.— 
Cochran v McDonald, 161 P.2d 605. 
36 Wahh.Sd 648 


L gpUntsr 

A seller was not Uahle for iniurlea 
to buyer when splinter entered her 
finger while dusting side rail of bed 
-. jjmrchased on theory of breach of Im¬ 
plied warranty —Bpsteln v. John 
MuIUna ft Sons, 40 NTJSSd 613, 666 
APPDiv 665, aillrmed 64 NRfd 681, 
362 NT. 585 


a 


Sft Otj—L anders v Safeway Storey 
jLS6 P 2d 768. 172 Or. U6. 

Iowa.—Bowe Mflr Oo. v Curtla- 
Straiib Co., 276 K.W. 895, 826 Iowa 
658. 


5. DC—Mars T. Herman, MunJtpp., 
67 AM 651. 
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have, in other decisions, been i^lied to sales, of fix¬ 
tures,fountain pcns,^^ fumiture,^^ fuses,-® in¬ 
secticides or disinfectants,®® jewelry,®^ motor veh- 
ide tires®® or parts,®® musical instruments,®^ scaf¬ 


folds®® and ropes used for the supoprt thereof,®® 
shoe polish,®** tents,®® tobacco or tobacco products,®® 
and toilet articles or cosmetics 
Bottles and bottle stoppers^ An implied warranty 


siippiBtf 

A burer of small hoOked rua 
whibh slipped from under buyer in 
house uhere it had been placed on 
hardwood floor, could not reco\er 
from seller where there were no la¬ 
tent defects in the ma—mikinsonv 
Rich's Inc., 48 SE.3d 552, 77 Ga^pi 
2S9 

ITsa In aortoaxy 

Where sellers knew that carpets 
were to be used in mortuary and had 
taken measurements, there was an 
implied warranty that the goods 
should be reasonably fit for intended 
purpose—Drabkln v Bigelow, 1S8 P 
Sd 750, 59 Cal App Sd 68 
flSL Cal—Frederick Sage & Co. i 
Alexander & Ovlatt Gorpoiatlon, S2 
P2d 655. 138 CaLApp 476 
97. A life goaxantsa of fountain pen 
can be limited or restricted by a 
statement of a fixed price fbr neces¬ 
sary repairs during life of buyer— 
Parker Pen Go v Federal Trade 
Commission, CC1A.7, 159 F2d 509 
SSL Ill—People V Western Picture 
Frame Co, IS XB.2d 958, 868 Ill. 
SS6. 

ikatent dafaota 

There was implicitly induded In 
sale of furniture a warranty on part 
of seller against latent defects in the 
articles sold.—Daateitve Furniture 
Co V. Barry, LaApp, 6 So Sd 154. 
BUpeoUon of part 
IVhere buier of furniture did not 
rely on ae.ler’a Skill or judgment 
and. with opportunity to Inspect all 
furniture, inspected part thereof 
only, there was no implied warranty 
of merchantability or quality—Peo-1 
pie V Western Picture SYame Co., IS I 
XELSd 95S, 868 lU 886 
Ooilsp— of obair 

Husband and wife were not enti¬ 
tled to reco\ er, either from owner of 
store or from manufacturer of beach 
chair, on theory of breach of implied 
warranty, for injuries allegedly sus¬ 
tained by wife when footrest of chair 
collapsed, since chaJr was not inher¬ 
ently dangerona—^Lledeker ▼ Sears, 
Roebuck & Go. 293 XTS 541, 249 
APPDIv. 885. aflhrmed 10 SCSLld 586, 
374 XT 681, reargument denied 11 
XB.3d 745, 375 NT 546 
SS. NJ.n-n S. Oas. Go ▼. Hercules 
Powder Co, 67 A.Sd 880. 4 NJSu- 
per 444, reveraed <m othar grounds 
78 A.2d 190. 4 Njr. 157 
aOL Tex.—Sherwin-WilUama Go. of 
Texas ▼ Offenhanser, GivJipp,, 43 
S.W Sd 858, error refused, 
ssafe and 

A well-adueated person had no 
right to asauma from words **safa« 


and non-lrrltattng^ on label of can 
of disinfectant that such undiluted 
I disinfectant. If accidently splashed 
into eie. would causa no irritation or 
harm thereto, in view of other state¬ 
ments on label as to strength of dis¬ 
infectant and necessity of diluting it 
with water—Bender v William 
Cooper ft Nephews, 65 NJ£.2d 94, 929 
niApp 98 

81. Wataspioof waSdi 
Where purchaser asked for a wa¬ 
terproof watch at Jewelry store and 
was shown wat^flies purporting to an¬ 
swer that description, and receipt 
for watch purchased recited payment 
for a waterproof watch, there was an 
express warranty that watch was wa¬ 
terproof—lilTingston T Fuhrman, D 
CMunApp. 87 A.2d 747 
89. US—Wessleyv SeiberlingRub¬ 
ber Co, DC Ho, 90 FSupp. 709 
Wanrasly of fltnass held tmpliod 
N H.—^Rogers v U 8 Rubber Co, 20 
A.2d 626, 91 NH 898 
Wavranty of mardhantabUtty held laou 
tfUad 

US—Armstrong Rubber Go ▼ Grif¬ 
fith. G.CJLNT, 48 F2d 689 
Wtexaaty as to milaaga 
A statement by the seller of tires 
that they are better tires than those 
of another specified brand cannot be 
regarded as a warranty that the tires 
sold will run any certain distance 
although the tires of the other brand 
bear a mileage guaranty—Callaway 
▼ Collier, MO.APP, 246 S W 966 
88. N.T—Delo Auto Supply v To¬ 
bin. 100 N T S Sd 185, 198 Hlsc. 601 
Motor vehlelos see supra subdivision 
e of this section. 

84. Cal—Williams ▼ Liowonthsl, 12 
P2d 75. 124 CalJipp 179. 

NT—Donotan v .ftk>llan Oo., 200 N 
BL 815, 870 NT 267, 104 AJUR. 646, 
reargument denied 2 NE.2d 681, 
271 NT. 682 

WhzraBfey liliat lastnunant Is asw 
Where manufScturer offers piano 
for sale in ordinary course, without 
disclosing fact that piano has been 
used and repaired, manufacturer's 
acts, coupled with salesman's words, 
may be deemed affirmation that 
piano was taken out of stock and un¬ 
used, and hence, there Is warranty 
that piano is now—Donovan v. 
iEk»lian Co, supra. 

Befeots In ooin boxes used In op¬ 
erating mechanical musical instru¬ 
ments purchased under separate con¬ 
tract would not support claim of 
pntxdiaaer that machine Itself was 
unfit for xnirpose for whldh sold— 
Williams ▼. liowenthal, 18 P.2d 75. 
124 CaLApp 179 


88. NT—Inkpen v. Safeway Steel 
Scaffold Supply Corp, 96 N T S 2d 
768, 277 AppDiv 776 
86L US—Mannas v Macwhyte Co., 
CCA Pa., 156 F2d 445 

87. mjnry to oyo 

Whore evidence showed that plain- 
tifl had squeesed tube of shoe polish, 
and that it had spurted out and 
injured her eye, and there was no 
evidence that ^e polish was not 
proper and fit for the purpose for 
which it was sold, there was held to 
be no breach of warranty in the sale 
of the polish.—Deach v. The Nlsley 
Co, 10 TonnAjop^ 852 

88. Minn —Saunders v Cowl, 877 
NW 12, 201 Minn. 674. 

89. NC—Caudle v F M. Bohannon 
Tobacco Co., 16 )3JL2d 680, 220 N. 
C 106 

Bxplosloin 

One injured by explosion of dgar. 
purchased from retailer, because of 
firecracker therein, was entitled to 
recover damages ffom seller for 
breach of merchantable quality of 
cigar, e>en though it was wrapped 
in cellobhane when bought from 
wholesaler and resold by retailer, 
who had no opportunity to inspect 
it.—Dow Drug Co v Nieman, 18 N. 
SS.2d 180, 57 Ohio App 190 

4a Gal—SYee v Slnss, 197 P2d 
854» 87 Gal App 2d Supp 988 
Md—Poplar v Hochschlld, Hohn ft 
Oo. 24 A.2d 783, 180 Md. 889 
FOoe powder 

A seller of face powder contain¬ 
ing a known irritant to skin of some 
persons Is liable for breach of im¬ 
plied warranty of fitness where in¬ 
jury results from use of the powder 
by a buyer whose skin is sensitive 
to such irritant.—Blanchi v Den¬ 
holm ft McKay Co, 19 NB2d 697, 
303 Mass 409, 121 AJLR. 460 
SOdr ShasBpoo 

Manufacturer in selling product by 
Its agent dlrecUy to consumer under 
label indicating that It was Intended 
for use as hair shampoa impliedly 
warranted that it was suitsble and 
fit for such purpose. 

US—Raymond v J R. Watkins Co, 
DCLMlnn., 88 FSupp 982, reversed 
on other grounds, CJL, 184 F.2d 
925 

MimL-^Pietrus v Watkins Co„ 88 
NW.2d 799, 929 Minn. 179 

There was no Implied warranty of 
fitness of mascara, sold by retailer 
under trade-name, for any particular 
purpose.—Beckett v. F W Wool- 
uorth Co., 84 NJBL2d 427, 876 XU. 
470. 
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as to quality or fitness,particularly an implied 
warranty of merchantability/^ may arise with re¬ 
spect to the bottle m which a beverage or other 
liquid IS sold, rendering the warrantor liable to one 
who suffers injury as a result of the explosion of 
the bottle*® There is authonty, howe\er, to the 
effect that one who is not the manufacturer of the 
bottle, but who is rather a wholesaler or distributor, 
or a manufacturer merely* of the beverage, does not 
on selling a bottled beverage to a retailer impliedly 
warrant that the bottle is not defective,** and does 
not impliedly warrant, for example, that the bottle 
IS not subject to defects which would permit it to 
explode *® Moreover, the rule that the manufactur¬ 
er of a bottled beverage imphedly warrants such 
beverage to be fit for human consumption has been 
held not to apply to a bottle whidi may become 
weakened hy the manner and method m whidi it is 
handled or by other arcumstances such as heat, 
agitation, and other factors whidi under certain 
circumstances might cause the bottle to explode *® 
There cannot be any reco\ery on the theory of im¬ 
plied warranty for injunes suffered by a customer 
from the explosion of a bottle contaimng a beverage 
in a self-service store if the customer has simply 
taken the item from a shelf and there has thus been 


• no sale as yet*^ 

There may be an implied warranty of fitness in the 
sale of a bottle stopper or bottle cap *® However, 
an implied warranty of fitness arising on the sale 
of a bottle stopper does not make the seller an in¬ 
surer that the stopper can be used wnth absolute 
safety,*® it need not be perfectly adapted for its 
intended use, but is sufiicient if it is reasonably fit 
for the contemplated purpose;®® and the mere fact 
that the stopper blows out of the bottle does not 
show* that It IS unable to wnthstand gas pressure up 
to a reaonable extent, or, in other words, that it uras 
not reasonab^* fit for the particular purpose for 
which such a stopper is used.®^ » 

FueL In confonnity with the rules applied to 
sales generally with respect to urarranties of fitness 
or quahty, an implied warranty of fitness for a 
particular purpose may anse where there is a sale 
of fuel,®® as, for example, a sale for purposes of 
domestic use,®® and a sale of fud may carry with 
It an imphed urarranty of merchantability ®* On a 
sale of gas to a gas company from a w^ell, there has 
been held to be an imphed warrant* that the gas 
IS marketable ®® On the other hand, there has been 
held to be no implied warranty of punty,®® or any 


COlA CTMSIL 

Mass —OraJham v Jordan Mardi Co, 
67 NE2d 404, 819 Mkas 690 

tetr-vamovlBg cvaam 

Masa,—Smith v Denholm & SIcEOy 
Co. 198 NE 681, 288 Maas 284 

41. N'T—Haller y. Rudmann, 292 
NTS 586 249 AppDh 881 

Fa.—McNitt v Benner. 76 Fa.Dlst. & 
Co 265—Hunts v Pepsl-Cola Bot¬ 
tling Co. 89 PittebLeaJ 558 

48. Conn.—Naumann v Wehle Brew- 
Ina Co. 16 A.2d 181, 127 Conn. 
44. 

Mass—Poiiloa v Coca Cola Bottling 
Co of Boston, 77 NB.2d 405, 822 
Mass 886 

NT—Cooper y Newman, 11 NTS. 
2d 819 

Ohio —^Tennebaum y Pendertaat, 
Com.Pl. 89 NE.2d 490 

48. Conn.—Naumann y. TTehle Brew¬ 
ing Co, 15 A.2d 181, 187 Conn. 44 

NT—Cooper y Newman, 11 NTS 
2d 819 

Ohio —Tennebaum y Pendergast, 
CoulFL, 89 NEL2d 490 

Pa.-^unts y. Pepsi-Oola BotUing 
Co, 89 FlttsbL.egJ’ 558 

4& Tez^—Anheuser-Busch, Inc., y 
Butler, ClyJLpp, 180 SW2d 996— 
lAtham y Cooa-Cola Bottling Co. 
ClyJkpp, 175 SW2d 426—^ax 
Beer Co. y. Schaeffer, ClyJkpp., 178 
8 W 2d 285, error refused. 

48. OkL—Soter v. Orlesedieck TVest- 


em Brewery Co, 198 P 2d 575, 200 
OkL 808, 4 AJLJRJSd 468. 

Tex.—Anheuaer^Bus<di, Inc. v But¬ 
ler, CiyJU>p, 180 6W8d 996— 
Ijatham v Coca-Cola Bottling Co.. 
CivApp, 175 SWr2d 426-nTaz Beer 
Co y Schaeffer, Cly.App., 178 S 
W 2d 285, error refused. 

Knowledge of defect 
A person Injured by explosion of 
bottle could xu>t recover for injuries 
fkom bottling company under an im¬ 
plied warranty in sales, in absence 
of any showing that the company 
knew of the defects in the bottle— 
Ortego y Nehi Bottling Co, La.App. 
6 So 2d 674. reversed on other 
grounds Ortego y. Nehi Bottling 
Works, 6 So 2d 677, 199 La. 699 
48. OkL—Soter y Orlesedieck West¬ 
ern Brewery Co, 193 P2d 576, 200 
OkL 802, 4 AJUR.2d 458. 

47. Pa.—Lo^ y Confair, 68 A.3d 
24, 361 Pa. 158 

48. Conn.—Truslow & Ftille v Dia¬ 
mond Bottling Corporation, 151 A. 
492, 112 Conn. 181, 71 A-LJt 1142 

Mass—Cavanagh v. P. W Wool- 
worth Co, 82 NJBL2d 256, 808 
Mass. 423 

49u Mass.—Cavanagh v. 9P W Wool- 
worth Co, supra. 

50 Mass —Cavanagh v. F. W. Wool- 
vorth Co, suxna. 

XBocease of psessnze 
A bu 5 er of rubber stopper fOr bot- 
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tie of sparkling water ahonld have 
anticipated likelihood that stopper 
would be ejected from bottle when 
gas pressure became too great be¬ 
cause of temperature change and 
agitation of bottle, as affecting 
seller's liability for breach of im¬ 
plied warranty—Cavanagh v. P. W 
Woolworth Co, supra. 

8L Mass. Cavanagh v. P W Wool- 
worth Co, supra. 

58. N T.—Kahn v J CL Manage¬ 
ment Corp, 59 NTS 2d 547. 

55 OJ p 780 note 52 
58. R.I —^Lampman-Werts Corp. v. 
Olneyvllle Coal, eta, Co, 140 A. d 
49 ILL 70 

54. U.S—Manning Mfg Co v. Hhr- 
tol Products Corp. of New England, 
CCJLVt, 99 P 2d 812. 

11 C J p 924 note 89 tb] 

55. Ky —McNabb v. Central Ken- 
tudcy Natural Gas Co, 112 S W 2d 
4T0, 272 Ey. 112 

A gas company, which agreed to 
buy gas from two weUs tram one 
who knew the use to which the gas 
would be put at time agreement was 
made, was not required to take gas 
whi6h was unfit tor domestlo purpos¬ 
es because of sulphurous content 
which rendered it commercially un¬ 
marketable.—McNabb V Central Ken¬ 
tucky Natural Gas Co, supra. 

58. Pa.—Whitaker y. Sastwidk, 76 
Fa. 229. 
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implied \iarranty of lltness for the buyer’s purposes 
where a specific brand of fuel is ordered and 
there is no implied warranty against latent defects 
in a sale of fuel oil by a seller aho purchased 
from a reliable dealer ^8 

Refuse. Where refuse material, resulting from 
the manufacture of articles, is sold, there is no im- 
phed warr a nty that it is a merchantable article ^8 
There is no implied warranty of fitness of old iron 
where the bu\er is better able to judge than the 
seller 80 Representations by the seller on a sale of 
refuse may amount to a warranty, as, for example, 
a statement that the refuse contains no water,8i or 
a limited amount of foreign matter,88 or that it is 
^good dean” budieling scrap 88 


77 O.J.S. 

§ 331 . Articles for Human or Animal 
Consumption 

a. Artides for human consumption 
b Artides for animal consumption 

a Artides for Hmuan Oomnmiption 
*(1) In general 

(2) Food served m public eatmg place 
(1) In General 

A tala of fdod for Immediate human consumption gen. 
erally gives rite to an Implied warranty that the food Is 
wholesome and lit for the purpose and that It Is of mer* 
chantable quality 

As a general rule, a sale of food or artides for 
human consumption, at least where the sale is for 
immediate consumption, gives nse to an implied 
warranty that the food is wholesome and fit for 
the purpose,88 and there is also an implied war- 


Ga.—Savannah t IT S iniel 
Ootp, 116 8E. 218 89 OaJ^pp 572 

XY—Weinstein v Garcia, 297 XYS 
48, 281 App Div 368. afflxxned Cities 
Service Asphalt Products Co v 
Garda, 14 27R2d 200, 277 XY 
642. 

68. Va.—Belcher t. GofC lU SE. 
688. 145 Va. 448 

68. XT—Holden ▼ Clancy. 58 Barb 
690. 

60, Vt—Stevens v Smith. 81 Tt 90 

61. Mo—C A. Wood Preserver Co 
V. Springfield Gas, etc., Co., App, 
242 &W. 239 

68. US—Ch*cago V Procter, eta. 
Co, aCAOhio 9 F2d 286 

68. XY—^Lichtenstein v Rabolin- 
sky, 90 XYS 247, 9S AppDi% 516, 
affirmed 76 XE. 1098, 184 X.Y 
620, 91 XYS 616. 

64. US—P W Woolworth Co v 
Wilson. CCATex., 74 F2d 489, 98 
AXkR. 681—McIntyre v Kansas 
City Coca Cola Bottling Co., D.G. 
Mo. 85 FSupp 708, appeal dis¬ 
missed, CCLA. Kansas City Coca 
Cola Bottling Co v Mclntsnie^ 184 
F 2d 671—~Amdal v. F. W Wool- 
worth Co. DCJowa, 84 FSnpp 
637—Williams Campbell Soup 
Co. D GLMo, 80 F Supp 865—Great 
Atlantlo Jb Padflo Tea Co v 
Smith, DCLAxfe., 75 FSupp. 156, 
affirmed, CCA, 170 F2d 474— 
Conner v Great Atlantic 4b Padflo 
Tea Go.. BCMo, 26 FSupp. 856. 

Arlsj—EUsenbelss v. Payne, 26 P2d 
162. 48 Aril. 262 

OsL—Glndraux v Maurice Mercan- 
tue Co., 47 P2d 708, 4 CaL2d 200— 
Faocazessav Sangulnetti, 163 P8d 
470, 71 OalAmp 2d 687. 

DC.—Haitbadc v Dutch Baker Boy. 
167 F.U 203, 70 AppJDC 898. 

Fla.—<3U6tt V Landerdals Blltmore 
Ooep^ 39 80.3d 476. 


Ga.—Davia ▼ Williams, 198 S EL 867, 
68 OaApp 274 

HI—Wllllama v Paducah Coca Cola 
Bottilng Co. 98 XB.2d 164, 348 
HLApp 1— Poteraske v Illinois 
Meat Co, 97 XE2d 476, 842 111. 
App 655 

Kan.—Swengel y F 4b E Wholesale 
Grocery Co, 77 P2d 920, 147 KSn. 
666—Goxpns Furls elted In Challis 
V Hkrtlelt 18 P2d 199, 202, 126 
KSn. 828 

La.—Colorado Milling 4b Elevator Co 

▼ Rapides Grocery Co, App, 143 
So 626—Consolidated Flour Mills 
Go V Di Maroo^ App, 186 So 657 

Md.—Vaccarlno v Coxsubo, 31 A2d 
316. 181 Md. 614—Ooipiis Furls 
quoted la Child’s Dining HUl Co 

▼ Swingler, 187 A 105, 109, 173 
Md.490 

Mo—^Xemela v Coca-Cola Bottling 
Co of St. Louis, App, 104 &W2d 

I 773—^Degouveia v H. D Lee Mer- 
cantUe Co, 100 SW2d 336. 831 
MoApp 447—Oorpos Fnrls cited in 
Madouros v Kansas City Coca-Cola 
Bottling Co, 00 SW2d 446, 448, 
230 MOuAPPu 376. 

Mont.—Seaton Branch Oo v. M6n- 
tana Yegetable OU 4b Feed Co. 317 
P2d 549, 123 Mont. 396—BoUtho v 
Safeway Stores, 95 PSd 443, 109 
Mont 818, foUowed in State ex reL 
Safeway Stores v. Distrlot Court of 
Second Judicial DIst In and for 
SUver Bow County, 96 P2d 446, 109 
Mont 321. 

XJO.—Russell V First Nat Stores; 79 
A2d 673. 96 XSL 471 

XJ—Oorpos Fnrls oifisd te. Cassini V 
Curtis Osndy Co, 172 A 619, 620, 
113 NJ Law 91 

X.Y—Greeo v 8 8 Sresgs Oo, 12 
XJBL2d 667, 277 X Y. 26, 115 ALJt 
1020—Cataianello v. Cudahy Fadc- 
ing Co, 24 XYS2d 87, 864 App 
Div 723, appeal denied 35 XYS 2d 
726, 264 App Div. 770—Vlsusil T 
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W T Grant Co, 800 XYS 662, 253 
App Div 726. appeal denied—Gi- 
menes v Great Atlantic 4b Padfle 
Tea Co, 269 XYS 468, 240 App. 
Div 228, affirmed in part and re¬ 
versed in part on other grounds 191 
XJE. 87. 264 XY 390—O’Hsze v. 
Petersen, 21 NY S 2d 487, 174 Mlse 
481—Weiner v Mager 4b Throne, 8 
XYS 2d 918, 167 Misa 838—Gross- 
man V Hotel Aster, 1 XYS8d 807, 
166 Mlae. 80 

xa—Davis V Badford, 6S SJDSd 
822, 8SS xa 882—WUliams v El- 
son, 10 SB.8d 668, 818 Xa 167— 
Rabb V Covington, 2 SE.2d 706, 
815 XC 678 

Ohio—Leonard! v Habermann Pro¬ 
vision Co, App, 62 XE2d 86, sf- 
flrmed 66 XE. 822. 148 Ohio St 
682—Blolberg v Central Fruit ft 
Grocery Co, 174 XE. 144, 37 Ohio 
App 64 

Or—J A Campbell Oo v. Corley, 13 
P2d 610, 140 Or 462 

Fs.—^Bonenberger v Pittsburgh Mer¬ 
cantile Co, 28 A 2d 918, 346 Pa. 669, 
149 AL.R. 1417—Madden v. Great 
Atlantic ft Pacifle Tea Co, 162 A*. 
687, 106 Pa.Soper 474—West r 
Katsatensas, 163 A 686, 107 Fa. 
Super 118—Chngns Fuels otted te. 
Nock V Cocap-Cbla Bottling Works 
of Flttsbargh, 166 A 637, 638, 102 
FaBuper 616 

Tex.—Ooxpni Fnsis otted te Griggs 
Canning Oo v Josey, 164 8.W2d 
836, 836, 139 Tex. 683. 143 AJUB. 
1484, answer to certified question 
conformed teb GivApp. 166 8.W2d 
2 01—Gozpns Fuels dted te Jacob E. 
Decker ft Sons v. Cspp% 164 S W2d 
828. 829, 881. 139 Tex. 609. 143 
ALJL 1479—Walker v Great At¬ 
lantlo ft Padflo Tea Oo, 118 &W 
2d 170,121 Tex. 67—Amarillo Ooear 
Cola Bottling Co v Loudder, Civ 
App. 807 S.'W.8d 62^—-Ooepus FBels 
quoted te 8 H. Kress ft Go, v. Fsr- 



77 C J S 


SALES 


I 381 


ranty that the food is of merchantable quality.^B 
Under the Uniform Sales Act the same restdt is 
reached.®* Especially is a warranty of fitness im¬ 
plied on the part of a seller who manufactures or 
prepares the food himself *7 The reasons for the 
application of the rule lie in pubhc pohcy, the 


necessity for protecting^ the public healthy and die 
opportunity whidi the seller has of ascertaining 
whether or not the food is wholesome.*® A sale of 
merchandise to be manufactured mto a food product 
for sale to the consuming public has been held to 
carry with it a warranty that the merchandise is 


suson, C1V.APP, so SWSd S17, 819. 
•error dismissed. 

Va.—Kroger Groeenr & Baldng Co ▼ 
Dunn. 25 S E.2d 254. 181 Va. 890— 
Oozvns Jute cited te Colonna ▼ 
Roaedale Dalr 7 Co, 188 S BL 04, 08. 
186 Va. 814 

Wash.—^Nelson ▼ West Coast Dairy 
Co, 105 P 2d 78, 5 WaslL2d 284, 180 
AXR 608 

28 C J p 784 notes 78. 74—55 CJ p 
784 note 01 

Warranties by dmgglst on sale of 
drugs see Druggists 5 8 e. 

taSuxUnm foreign nsatter 
Generally, seller of food or bever¬ 
age for Immediate consumption Im¬ 
pliedly warrants Its freedom from 
foreign matter Injurlons to consum¬ 
er's wOll-belng—^Madden v Great At¬ 
lantic & Paeifle Tea Co, 182 A. 887, 
106 Pa.Snper 474—Nodk ▼ Goca-Oola 
Bottling Works of Plttsbugh, 158 A. 
587, 102 Pa.Super 515 

TMasaotlcn as sale In an aspeefes 
One who, for compensation, sdlls or 
provides food for Immediate con¬ 
sumption to another ImpUedly war-! 
rants food to be wholesome, whether 
transaction is in all of Its aspects 
properly dasslfled as a gala—Stan¬ 
field y F W Woolworth Co.. 58 PJ2d 
878,148 Kan 117. 

TrtitfHt dsfeois 

A seller, holding himself out as 
having regulslte skill and exceptional! 
knowledge with respect to the quality 
of food he dispenses should Indemni¬ 
fy his vendee against latent defects 
contained In the product which ven- 
dea 7>y Inspection or taste, could not 
have discovered for hlmselll—Ogden 
V. Rosedale Inn, LaApp^ 189 So 
181 

Oovananfe to make good any defect 
or loss 

A seUer, warranting that food sold 
Is sound and wholesoma covenants 
to make good any defect or loss in¬ 
curred by consumer's use thereof^ 
Seaton Ranch Co v Montana Vege¬ 
table OU A Feed Co, 217 Pfd 540, 128 
Mont. 896 

Severage as *Tood”’ 

(1) The word 'Tood," as used In a 
statute providing that In a sale of 
articiea of merchandise used for food 
there ehaU be an implied contract or 
undertaking that the goods or mer¬ 
chandise la sound and fit for house¬ 
hold consumption, was held not to In¬ 
clude a drink or l>everage.—v 
Oooa-Cola Bottling Works of Pitts¬ 
burgh, 156 A. 587, 101 FaJSuper 515. 


(2) Implied warranties as to bot¬ 
tles see supra 8 880 h. 

68* ns—<lreat Atlantle d; Pacific 
Tea Go v. Smith. DGLArk, 75 F 
Snpp 155, affirmed, C CJL, 170 F 2d 
474 

Md.—Vaccariao v Coxznho, 81 A.2d 
816, ISI Md. 614 

27 T —Lash, Inc., v A. C Ogden Milk 
Co. 297 NTS 1008, 188 Mlac. 407 
—Gatalanello v Cudahy Faeklng 
Co. 27 XTS2d 887, affirmed 84 
NYS2d 87, 284 AppDlv. 728, ap¬ 
peal denied 85 NTSJd 728, 284 
AppDlv 779 

ITamspnhsntabmty not Shown 
Fact that flour sold contained In- 
aufflclent protein and gluten did not 
render It unfit for any use and, hence, 
wholly unmerchantable—Plant Flour 
Mills Go V. Barag. 100 Pa.8uper 820 

86k US —Smith V Great Atlantic & 
Padflc Tea Co., GJLAzk., 170 F2d 
474 

Ky—^Martin v. Great Atlantle & Pa- 
ciflo Tea Co., 102 aW2d 201, 801 
Ky 420 

Md.—Vaccarino v Connbo, 81 AAd 
816,181 Md 814 

Ohio—^Dow Drug Go. v. Rieman, 18 
XEOd 180, 57 OhloApp 190 
Pa.—Bonenberger v. Pittsburgh Mer¬ 
cantile Co, 28 A.2d 918, 845 Pa. 
559. 148 AJLJL 1417 
R.L—Ford V Waldorf System, 188 A. 

688 57 RI 181 
56CJ p 765note2. 

Food as "goods” 

Food manufactured for sale and 
human consumption Is Included In 
term "goods” within Uniform Sales 
Act.—Baum V Murray, 182 PAd 801, 

28 Wash.8d 890 

87. US—Dobrmiskl v Blats Brew¬ 
ing Co, DCMldu, 41 FSupp 291 
FUl—B lanton v Cudaby Fadclng Co, 
19 SoAd 813, 154 Fla. 872. 
m.—Williams V Paducah Coca Cola 
Bottling Co., 08 KE.2d 184, 848 BL 
App. 1—^Poteraake v lUlnola Meat 
Co, 97 NAL2d 475. 848 DlJkpp 555 
Kank-^wengel v. F & B. Wholesale 
Grocery Go, 77 P2d 980, 147 Kan. 
555 

Mlaar-Kkuger Grocery Oo v Lewell- 
ing; 145 So 728, 185 Mtea 71— 
Coca Oda Bottling Works of 
Greenwood v. Simpson, 130 So 479, 
158 Miss. 890. 72 AJLJSL 148— 
BnfUn V. Grisham, 128 So 588, 157 
Mtea 748 

HO—Nemsla v. Coca-Cola Bottling 
Co of St. IjOuIs, App, 104 8 W2d 
778—Beyer v. Coca-Cola Bottling 
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Co of St. Xioute, App, 75 &W2d 
642 

RY—Alidiln V. La Salle Dlnera R* 
YCity Cl OS XYS2d 511, 197 
Mlsc. 415 

Pa—Bilk V Abbotts Dairies, 25 A.2d 
942 147 PaSuper 80—No^ v Co¬ 
ca-Cola Bottling Works of Pitts¬ 
burgh, 156 A. 537, 102 Fa Super. 
515. 

Tea—Jacob B. Decker A Sons v. 
Cappa 184 S W2d 828 189 Tex. 809, 
142 A.L.R. 1479—Amarillo Ooca- 
Oda Bottling Co v Loudder, Glv. 
App, 207 S WAd 68f-Jax Beer Go. 
V. Schaeffer, Glv App, 178 8WM 
285, WTor refused. 

Va—Colonna v Rosedale Dairy Oa, 
186 SF: 84,166 Va 814 

Wash.—Oelsness v Scow Bay Pack¬ 
ing Oa, 182 P2d 740. 18 WaslLfd 
1—Nelson v. West Coast Dairy 
Co., 105 P8d 76. 5 Wash.2d 284* 
180 JLLiEL 808. 

55 OJ p 764 note 94 


Manufacturer, placing food or bev¬ 
erage on market for human consump¬ 
tion, Impliedly represents to every 
purchaser thereof that It Is harmlesa 
—Blsenbelss v, Payna 25 PAd 162, 
42 Alia 252. 

Bgfeny Malfio to xstaaer 
Bakery, which sold pastry contain¬ 
ing tack to retailer, was UaUa on 
Implied warranty, to retailer for 
amount of retailer's liability to cus¬ 
tomer for Injuries sustained by cus¬ 
tomer, unless disclaimer was effCe- 
tl\a—Linn v Radio Canter Dellca^ 
tassen. 9 NY8.2d 110, 189 Utec. 879. 

sa US.^-Great Aflantlo A Padflc 
Tea Ca v. Smith, DC Ark., 75 F. 
Supp 156, affirmed, G.CJL, 170 F. 
2d 474. 

Md—Vaccarino v. Cosmbo^ 21 A.2d 
318.181 Md 614 

Tex.—Bob's Candy A Paean Co. v. 
McConnell, 187 8 W2d 511. 140 
Tex. 881—Oozpos State cited la 
GrlgffB Canning Go v Josey, 164 
6.W2d 835, 838, ISO Tex. 628, 142 
AXbR. 1424k answer to certlfled 
quostlcn conformed to. CivAppi« 
\6S S.W2d 201—Jacob B. Dedmr 
A Sons V Capps, 164 SW2d 828* 
189 Tex. 809, 142 JLLJL 1479— 
Coca-Cola Bottling Co of Fort 
Worth V Burgess, CfivAipp, 198 8. 
W 2d 879. refused no rerenible er- 
ror^-Coca Cola Bottling Co v. 
Bnas, ClvJkpp., 184 8W2d 856, er¬ 
ror reftaed. 

I 65 C.J. p 784 note 96. 
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fit for the purpose intended^* In the case of food 
sold in interstate commerce, a warranty may be im¬ 
plied that the food meets the requirements of the 
federal statutes for such foods.^^ 

In general, and particularly under the Uniform 
Sales Act, a purchase of food from a retail dealer 
m food IS held to make known to the seller that the 
food is to be used for human consumption On 
sudi a purchase the buyer may be deemed to have 
rdied on the seller’s skill and judgment,^^ and it 
has been held that, where the buyer may assume 
that the seller has an opportunity to examine the 
article sold, such purdiase, unexplained, is conclu¬ 
sive evidence of reliance on the seller’s skill and 


judgment,which conclusion is unaffected by the 
fact that the buyer selects the article from a collec¬ 
tion for some reason unconnected with its fitness for 
food It IS not necessary for the existence of an 
implied warranty as to the quahty of a foodstuff 
that the word "warranty” be used,^® nor is it neces¬ 
sary that the seller mtended to give a warranty 76 
Liability may anse on the theory of breach of im- 
phed warranty of fitness notwithstandmg the food 
bears a government stamp of inspection and ap- 
proval77 and irrespective of the seller’s knowledge 
of defects therein 76 Moreover, liabihty for breach 
of such implied warranty arises irrespective of the 
question of negligence on the part of the war¬ 
rantor,76 and, hence, he is not reheved of such lia- 


ea. N’T.— Phmp SUv«ndiein Oorp t 
8 A. Wald & Co, IS NT.SSd S56 
Bala of food for caaalag pvapoMS 
glvaa rise to an Impllad warranty 
that It la fit for aoeh purpose—War- 
rlnston v. Beese, 108 A« 88, 80 Del* 
890 

KnowMBs Of nafttBess 
Sellar of mendiandise who had 
knowladso that merchandise which 
was sold as **<diooolate with peanuts** 
was unfit for human consumption, 
and failed to disclose the fact to buy¬ 
er. was liable to Inner for the reanlt- 
Ina damage, since failure to disclose 
material fact Induced f alae belief as 
to condition of merchandise and its 
fitness for use for purpose Intended. 
—Philip Sllversheln Corp. v 8 A* 
Wald & Co, 18 N YaSd 256 

70L Tex.—Bob's Gandy 8b Pecan Oo. 
V McConnell, 167 aWSd 611, 140 
Tex. 881 

Utah.—Kansas City Wholesale Gro¬ 
cery Co V Weber Packing Gorp„ 
78 P2d 1272, 98 Utah 414. 

MUbsandsd food 

Where canned tomatoes were sold 
as extra standard In quality and, al¬ 
though they were good food, they 
were misbranded and subject to con¬ 
fiscation by the United Statea be¬ 
cause they were below standard In 
quality, seller was liable to buyer for 
breach of Imxfiled warranty In sale of 
the canned fomatoes for Interstatd 
transportation.—Myers v. Malone A 
Hyda CJLAtIl, 172 F2d 291 
Brisnze by federal antlUMeitles 

(1) Proof that goods were seised 
by federal authorities because of be¬ 
ing misbranded within Federal Food, 
Drug, and Cosmetic Act for shortage 
In net weight established breach of 
implied warranty entitling buyer to 
recover damagM^—Porter v Crad- 
doel^ I>CLEy, 84 FSupp 704 

(2) Where buyer effected a aettle- 
ment of proceedings to condemn 
adnlterated fioor In a federal court, 
and obtained a raiease to him of that 
portion of flour seised, and saved 


that flour, buyer was entitled to re¬ 
imbursement from sbUer for expens¬ 
es buyer legitimately Incurred In 
such proceeding, for breabh of war¬ 
ranty that flour was not adulterated, 
even though seller had not acted In 
bad falth.-^ M. MlUer Go v Barney, 
62 8B.2d 768, 182 GaApp. 807 
71. Gal—Glndranx v Maurice Mer¬ 
cantile Co, 47 P.2d 708, 4 Cal 2d 
206 

Fla.—Oospus gnzls quoted in 8mith 
V Burdlne'a, Inc., 198 8o 288, 228, 
144 Fla. 500, 181 AJjA 116 
Md.—Taecarino v Gossubo, 81 A.2d 
816,181 Md. 614 

Hhss—Holt V. Mann, 200 NJB. 408, 
294 21. 

N.T—Rinaldi v Mohican Co, 121 N 
B 471, 285 NT 70 
Pa.—Bonenberger v Pittsburgh Mer¬ 
cantile Go, 28 A.2d 918, 846 Pa. 569, 
148 A.IiJL 1417 

Va.—Colonna v. Bosedale Dairy COn 
186 SJB 94, 166 Va. 814 
Purchase ttom retalUv or direot 
from nuuuifaoturer 
Generally, when an article of food 
for human consumption Is purchased 
either direot from manufacturer or 
a retail dealer thereof, buyer by Im¬ 
plication makes known to seller that 
particular purpose for which food Is 
required Is for human consumption.— 
Baum V. Muxray, 168 P2d 801, 28 
Wasb.8d 890. 

Yg. Md.—Vaocarlno v Gossubo. 81 
A.8d 816,181 Md. 614. 

Pa.—Bonenberger v Pittsburgh Mer- 
cantUe Oo^ 28 A.2d 918, 846 Fa. 
659, 148 AJUB. 1417 
Meliauee on eaxs of packer or saann- 
fSoturer 

Frlma flacla consumer of article 
put on marfeet as food under manu¬ 
facturer's trade-name must be 
deemed as to all hidden imperfections 
to have railed on care of packer or 
manufacturer or warranty Implied 
by manufacturer—Curtiss Candy Co 
V Johnson, 141 So. 762, 168 Miss. 
426 

78- Pla.—Oozpns Juads quoted in 


Smith V Burdlne'a, Inc., 198 So 
228. 288, 144 Fla. 500, 181 A.LR. 
116 

NT—Blnaldl v Mohican Co, 121 N 
B. 471, 225 NT 70 

74L Fla.—Corpus Juris quoted In 
Smith V Burdina'S, Inc., 198 So 
228. 228, 144 Fla. 600, 181 AU.R. 
115 

NT—Rinaldi v Mohican Co, 121 N. 
El 471, 225 N.T 70 

78. NT—Singer v Zabelin, 24 NT. 
S 2d 962 

76L NT—Singer v Zabelin, supra. 

77. NT—Rinaldi v Mohican Co, 

167 NTS 661, 171 AppJBv 814, 
aifirmed 121 NB 471, 226 NT 70. 

78L Md.—Vaocarlno v Cossubo, 81 A. 
2d 816, 181 Md. 614 

Mass.—Holt V Mann, 200 NM 408, 
294 Mass 21 

Tex^—Corpus Juris cited in Griggs 
Canning Co v Josey, 184 SW2d 
885, 886, 189 Tex. 628, 142 A.UB. 
1424, answer to certified question 
conformed to, dvJkpp, 165 aW 2d 
201—Walker v Great Atlantic & 
Faciflo Tea Co, lU 8W2d 170, 
181 Tex. 57—Bowman Biscuit Co. 
of Tex. v Hines, ClvApp., 240 a 
W2d 467 

WaalL—^Nelson v West Coast Dairy 
Co, 106 P 2 d 76, 5 Waah.2d 284. 180 
AJJEL 606 
56 C.J p 764 note 98. 

79 CaL—Vaocaressa v Sangulnettl, 

168 P2d 470, 71 CaLApp2d 687 
Mass.—Holt V Mann, 200 N.B. 408, 

294 Mass. 21. 

Mo—Carter v St. Louis Dairy Go, 
App, 189 SW2d 1026 
Tex.—Griggs Canning Co v. Josey, 

164 aw 2d 886, 189 Tex. 628, 142 
A.LJEI, 1424, answer to certlfled 
question conformed to, ClvApp, 

165 8 W2d 201-^Jhoob B. Dedker A 
Sons V Capps, 184 SW.2d 828, 189 
Tex. 609, 142 AX.R. 1479—Ama¬ 
rillo CocarCola Bottling Oo v. 
Loudder, ClvApp, 207 SW2d 882 
-Coca-Cola Bottling Co. of Fort 
Worth V. Burgess* ClvApp, 196 a 
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bility by the exercise of extraordinary care in the 
preparation of the food.^® The efficiency of the manu¬ 
facturer’s machinery and methods us^ in his plant 
does not absolve him of liability.^^ 

The warranty of the manufacturer of foodstuffs 
is in the nature of a representation that the highest 
degree of care has been exercised,but a retail 
dealer is not a guarantor or insurer of the absolute 
perfection of the commodity sold,^^ and a seller of 
food is not liable for breadi of imphed warranty 
solely because of a harmful effect due to a bcyer’s 
mdividual idiosyncra^.8^ An express warranty 
that a food product is of a certain t>’pe, which t^-pe 
IS not fit for human consumption, negatives any 
implied warranty that the food is fit for human con¬ 
sumption A statute providing for a warranty by 
one who makes a busmess of selling provisions for 
domestic use to one who buys for actual consump¬ 
tion, that the provisions are sotmd and wholesome, 
refers to somethmg which is in a condition to be 
consumed as food,^^ and raises no imphed warranty 
on the part of a retail seller to a buyer as to the 
soundness or fitness of ordinary articles of mer¬ 
chandise not coming under the class of provisions 
or food bought for actual consumption 

Selection of food If a sale is by a dealer and 
the selection of food is left to him, and his judg¬ 


ment and skill are relied on, it is an imphed term 
or condition of the sale that the provisions sold shall 
be fit for food,^^ ivhether supphed m response to an 
order not given in person,^* or even when the or^ 
der is given m person m the dealer’s shop.^ As 
a rule, when the sale is made by a dealer, if the 
provisions are selected by the buyer and the selec¬ 
tion IS not left to the judgment and skill of the deal- 
the general rule of caveat emptor applies and the 
dealer is not liable, in the absence of knowledge by 
him that the provisions are unsound, if the provi¬ 
sions are not fit for food.^^ However, a buyer may 
be deemed to have relied on the seller’s judgment 
as to the wholesomeness and fitness of food not¬ 
withstanding the buyer has selected the food, where 
the selection u*a8 based on some reason unconnected 
with its fitness for food, such as color or weight.^^ 
It has been held that, although there is no imphed 
urarranty of fitness for purpose where the buyer 
asks the retailer for a particular brand of the 
product,^* there is nevertheless an imphed warranty 
of merdhantabihty.^^ 

Sale of food to dealer There may be implied 
warranties of description or quality in a sale of food 
to a dealer,^^ and the rule is sometimes flowed 
that a manufacturer or producer who sdls goods to 
a retailer warrants that such goods are wholesome 
and fit for human consumption's According to 


If 

WSd STS, refused no reversible 
error 

80u Ely—Kroger Grooery & Baking 
Go V Schneider, 60 S W 8 d 594, 349 
Ky 361. 

81< —Coca Cola Bottling Works 

of Greenwood v Simpson, 180 So 
479. 168 Miss S90, 73 ASu'BU 14S 
30 , xj S —Dobren&l v Blats Brew¬ 
ing Co, DCMlbh., 41 FSnpp 391 
88 . Ark.—Great Atlantic & Fadflc 
Tea Co V Gwilllams, 76 SW2d 
65, 189 Ark. 1087 

84. Fa.—Barrett V S S Kreage Go. 

19 A.Sd 503, 144 Pa.Super 516 
88 . Cal —B 1 Zarape Tortilla Factory 
V Plant Food Corp, 208 P2d 18, 
90 GaLApP 8 d 886 

88 . Mont.— Barrington v Montgom¬ 
ery Drug Go.. Ill P2d 808, 111 
Mont. 664 

87. Mont—Harrington v Montgom¬ 
ery Drug Co, supra. 

Douche ortn.be 

The phrase provisions for con¬ 
sumption** within statute does not 
apply to a douche or tube to be used 
for Internal drainage purposes —Har¬ 
rington V Montgomery Drug Co., su¬ 
pra. 

88 l Conn.— Borudki v. MscKenile 
Bros Co, 8 A.2d 324, 125 Conn. 92 
Syw—^reat Atlantlo A Padflo Tea 


Co. V Blsemaa, 81 SWSd 900, 259 
Ky 108 

Mass.—Cleary v. First National 
Stores, 196 NH. 868 . 291 Mass 
178 

NJO.—Haselton v First Nat. Stores, 
190 A. 280, 88 NH. 409 
Or —Rhodes v Dlbby, McNeill ft Dlb- 
by. 388 P 207, 188 Or 138 
Va.-^olonna v Rosedale Dairy Co, 
186 SE 94 .166 Ya. 814 
WYa.—Burgess v Sanitary Meat 
Market, 6 SSL2d 264. 131 WVa. 
605—Burgess v SanlUry Meat 
Market, 5 S.E.2d 785, 131 W.Ya. 
605 

56 CJ p 764 note 96 
89. Masa—Farrell v Manhattan 
Market Co, 84 NE 481. 198 Mass. 
271, 126 Am.SR. 486, 15 DJLA-JT 
S., 884, 15 AnnCaa. 1076 
56 CU. P 765 note 98 

90u Mass.—Farrell v. Manhattan 


90u Mass.—Farrell v. Manhattan 
Market Co., supra. 

55 OJ p 765 note 99 

91. Tenn.—Bell v Bowers Stores, 
Inc., 8 TennJkpp 590. 

55 GLJ p 765 note 1. 
use of sugar for syrup 
Where the buyer ordered line gran¬ 
ulated sugar and to that extent made 
his own decision without reltaace 
on the or Judgment of the seU- 
er, the warranty of fitness did not 


extend to a warranty that sugar of 
that description would make good 
syrup—Country Club Soda Go. v Ar- 
buoUe, 181 NEL 256, 279 Masa 121. 

9S. NT—Rinaldi v Mohican Ccx, 
121 NE. 471, 235 N.T. 70. 

98. Masa—Bottl v Yenlce Grocery 
Co, 85 NE.Sd 491, 809 MSsa 450, 
185 A.D.R. 1887 

NY—Ryan v. Progressive Grocery 
Storea 175 NE. 105, 255 NT. 888 . 
74 A1J.R. 889 

94. Masa—Bottl v Yenlce Grocery 
Co., 85 NB.Sd 491, 809 Masa 450, 
185 AJj.B. 1887 

NT —Ryan v. Progressive Grocery 
Storea 175 nJbl 355 NY. 888. 
74 AJLiEL 839 

R.I.—D'OnofHo V First Nat Storea 
26 AAd 768, 68 R.L 144. 

98. n S.-^oseph Martlnelll ft Oa v. 
U Glllarde Co.. DCMasa, 78 F. 
Supp 298, vacated on other 
grounda CXtA., 168 F2d 276, opin¬ 
ion amended on other grounde 169 
FSd 60, certiorari denied 69 SLCL 
287, 885 UJ3. 885, 98 UEd. 434 
OU—^uthwest Zm ft Dairy Prod¬ 
ucts Co V. Fanlksnbsrry, 220 PJId 
267, 202 OkL 279. 

9 a Tex.—Jacob E. Dedoer ft Sons 
V. Csppa G 1 V.APP, 144 8 .W 2d 404h 
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some authorities, however, there is no implied war¬ 
ranty of the quality of provisions when they are 
sold merdy as merdiandise,^? as m a sale by a 
manufacturer to a dealer^^ or in a sale of food by 
one dealer to another for purposes of resale,>> espe¬ 
cially where the seller himself is not a regular 
dealer.^ The rule of caveat emptor has been held to 
apply in such transactions,^ since both the buyer and 
the seller have an equal chance of inspecting the 
goods and judging of their fitness < The rule pre¬ 
vails even when the seller knows that the buyer 
intends to resell to the consumer^ If there is no 
opportunity for inspection and the buyer relies on 
the seller to furnish food fit for human consump¬ 
tion, there is an implied warranty of fitness for such 
purpose ^ Where a manufacturer packs food prod¬ 


ucts and sells to retailers, he impliedly warrants 
against defects ansing from unskillfulness in selec¬ 
tion and preparation.^ It has been held that there 
is at least a warranty that the articles shall be mer¬ 
chantable but the warranties of soundness^ and 
merchantabilit>9 pronded by some statutory provi¬ 
sions have been held not to be imphed m a contract 
to sell fruit where the subject of the sale was m 
existence at the time the sale was made. 

Food lu sealed confatners. The rule that there is 
an imphed warranty of fitness for human consump¬ 
tion in a sale of food may be applicable to sales of 
goods which are canned, bottled, or m a sealed 
package More particularly, such an imphed war¬ 
ranty is held to arise on the part of the canner. 
bottler, processor, or manufacturer of such goods,^^ 


affirmed 1S4 SWT.Sd 888. 189 Teoc. 
609. 14S A-LiJt. 1479 

85 CM p 766 note 14 

lilabUlty of manafaeturer to conamn- 
er who purdiases from middleman 
aee supra | 805 

ahMtoni o on nas r ed ia dstemrinhig’ is- 
soa of wanantj 

Even though sale by hottllna com¬ 
pany to dealer was not in violation 
of pure food statntesi general publlo 
policy which sneh statutes manifest, 
and knowledge of which must be Im¬ 
puted to bottling company when It 
sold beverage to dealer, may be look¬ 
ed to In determining isene of implied 
warranty—CocarCola Bottling Oo of 
Fort Worth v Smith. Tez.GivJLpp., 
97 SW8d 761. 

97. Masa.—Emerson v Brigham, 10 
Mkss. 197, 6 Am.D 109 
58 CLJ. p 765 note 8. 

86 MO.—PeUetler v Dnpont, 128 A. 
186, 124 Ma 269. 89 A.L.R. 972 

Liability of manufacturer cr whole¬ 
sale dealer to retailer eee Food i 
60. 

89. UJ3L—Green v Equitable Powder 
Mfg Go.. D.CAxk.. 94 FSupp 126 
AA —Beed v ReopPatterson Milling 
Oo.. 54 aW.Sd 695, 186 Aik. 595. 

55 cur. p 765 note 5. 

1. Mass—FOrrell t. 

Market CO, 84 K.E. 481. 198 MOsa. 
271, 126 Am.SJL 486, 15 L 1 .BJL.N 
a. 884 

65 GJ. p 785 note 6. 

a Ark.!—STOleon v. Armour PaOUng 
Go.. 90 aw 288. 76 Ark. 852. 

a Mich.—Zielinski v Potter, 16117 
W 851. 196 ICleh. 90, LBJL1817D 
822. 

Aotusl iBSipeofeloB eg enadnaitloB 
CD A meat maxket proprietor pur- 
chaffing hog from farmer after In- 
speetlBg hog while it was alive oould 
not recover dunages arlsliig from 
lOet that hog was a boar and not 
soltalda for food, on the theory 
a retail dealer hnplledly warrants 


that food sold for immediate um Is 
flt for hamsn consumption.—Blunn 
berg V Romer. 5 27YS2d 252, 168 
Mleo. 169 

(2) Where buyer had peabhee of 
his own stored In same place as 
peaches of seller and had frequently 
seen peaches of seller while stored 
there, and when seller offered to sell 
his peaches to buyer, buyer had two 
bnffiiels brought to his place for 
thorough ezsmlmtion. and buyer 
then agreed to buy pea/^es at a price 
less than prevalll]^ market price, 
buyer could not thereafter deny lia¬ 
bility for price of peaches on ground 
that they were unmerchantable be¬ 
cause of alleged faulty condition^ 
Robertson v. Coffee, LaJkpp., 50 So 
2d 559 

di Kan Corpu s tais quoted in 
ChaUls V. HarUofl; 18 P 2d 199. 208. 
186 Ran. 828 
55 CJ p 765 note 10 
0. Kan.—Corpus Oaxim qpoted in 
ChalUs V Hartiolt 18 (PM 199. 
208. 186 Kan. 828 

Mich.—Oopas V. Anglo-American Pro- 
vlffion Go, 41 M.W. 690, 78 Mloh. 
541. 

5. AliL—Dothan Chero-Gola Bottling 
Co V Weeks. 80 Sa 784. 16 Ala. 
App 689 

55 CM p 766 note 18 

Liability of manufacturer, packer, or 
bottler generally see Foods | 59 
7. US—Smith V. Great Atlantic St 
Paclflo Tea Co. CJLAtJl, 170 F2d 
474—Porter ▼ Craddock. DCLSy., 
84 F.Supp 704. 

Hbwson v. Foster Beef Co., 177 
A. 656, 87 NS, 200 

56 CM. p 766 note 11. 

Bggu and cartons 

Sellsr of eggs in eartona, who knew 
that buyers Intraided to resell eggs 
In cartons. Impliedly warranted that 
eggs and cartons would ba in mer- 
chantablo condition when delivered 
to buyers.—Ritter t Erlich. G.CJLN 
T, 152 F.2d 181. I 
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Bsamlnatlon by federal inspeetov 
Where there was no showing that 
federal Inapector’a examination of a 
few oans of two freight car ship¬ 
ments of spinach ought to have dla- 
dlosed that spinach was infested with 
plant llce^ buyer was not precluded 
from recovering nnder the Chlform 
Sales Act for breach of Implied war^ 
ranty of merchantability—Smith v. 
Great Atlantic 4b Padlle Tea Co. 
CJLArk., 170 F2d 474. 

a Cffi—Stella V Smith, 198 0? 656,. 
109 GaLApp 409 

a Offi—Stffila V Smith, supra, 
la Ean.—Corpus Furls oited in 
Swengel v F 4b B. Wholesale Gro¬ 
cery Go, 77 P8d 980, 988, 147 
665 

86 C J p 784 note 77—55 CM. p 765 
note 15 

Obsaged methods of psepaffing and 
dlstellnitlng food prodnots do not re¬ 
quire mod ifle ation of common-law 
rule relaUng to ImpUed warranty 
of fitness of food for human oon- 
sumption.-^Rabb v Covington. 2 aSL 
2a 705, 215 N a 572. 

XL Fla.—Blanton v Cudahy Pack¬ 
ing Co, 19 So 2d 818, 154 Fla 872 
IlL—Patargias v. GocarCola Bottling 
Co of Chicago, 74 NS,2a. 162, 882 
BLApp 117. 

Mb—Foley v Ctoca-Cola Bottling GO 
of St I<oul8, App, 215 aW2d 814 
—MoNlcholas V. Continental Bak¬ 
ing Co. App. 112 SW2d 849— 
Madouros v. Ranaas City GocarCola 
Bottling Go., 90 aW.2d 446, 280 
MoJbpp 275. 

K J—Oasalnl v. Curtis Gandy Co., 172* 
A.518. llSNXLawOl. 

QkL—Southwest loe 4b Dairy Prod¬ 
ucts Oo V Fhulksnberry, 220 P2d 
267, 20 s OkL 279^—Griflln v. Asbuiy, 
165 P 2d 828. 196 OkL 484. 

Pa—Mensker v. Supplee-WUls-Jonas 
Milk Co., 189 A. 714. 125 PaSuper 
76—liSrGrotto r. Bottling Co., 75 
PaDlst Sk Co 144. 65 Hontg.Ca 
117, 62 York LegJEUa 117. 
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and also, according to some authonbes, on the part 
of a retailer of such goods but other authonbes 
refuse to apply the rule in the case of a mere dealer 
in such goods,and hold that retail dealers in sell¬ 
ing canned goods or goods in sealed packages for 
immediate use are not hable, unless they be 
charged with negligence in the purchase of such 
food, or with knowledge that the contents were un¬ 
fit for human consumpbon 

Where foreign matter, sudi as glass, wduch does 
not become a part of the subsfhnce of the beverage 
is not embraced within the condemnabon of a pure 
food law, an acbon for breach of implied warrant 
m the sale of a bottled beverage oontaining a par- 
bde of broken glass cannot be predicated on an 
alleged violabon of such law;iB and liability for a 
defect in the oontamer m which food is packed 


cannot be predicated on an implied warranty of the 
wholesomeness of the food itself,^* but a piece of 
metal has been held to be a foreign substance m 
the food product within the scope of the implied war¬ 
ranty of fitness, rather than a mere accessory of the 
can and part of the packing process.^^ An acbon 
for breach of an implied warranty does not he 
agamst a retailer of a bottled beverage m favor of 
a purchaser who became nauseated and ill merely on 
discovering the he ivas dnnking from a bottle con- 
taimng pieces of cork from a crushed bottle cap 

Manner of ttse of food; cooking. The warranty 
of fitness should be apphed only to food used m the 
usual, rather than m an unusual and improper, man- 
ner.^0 Thus, no imphed warranty arises that 
meat,^^ such as a poric product.^^ generally fit to 
be eaten only when properly cooked, is wholesome 


Tex.—Giiias Gannlnx Co ▼ Josey. 
CIvApp, 166 aw 2d 201—Cocar 
Gola BottUna Go of Fort Worth ▼ 
Smith. CivApp, 07 8W2d 761. 
Wash.—^Baom v Hurray, 162 P2d 
801, 2S Wath.2d 890 
65 C.J p 766 note 16 
lilabnity of manufacturer of canned 
or bottled goods to oonsnmer who 
purchases from middleman or deal¬ 
er see supra i 606 

Xdaumty of oaansr to wbolssalsr 
Canner of tomatosa was liable to 
wholeeslere where the tomstoee 
proved to be defectively packed, but 
the canner was not liable for any 
misbranding tbat was dona by the 
wholesalers—Hegarty ▼ Lauber, 88 
irTS.8d 684, 276 AppDlv. 648 

XSi W —Glndranx ▼. Haorlce Her- 
eantUe Co, 47 PSd 708, 4 CalSd 
206 

Conn.—Bnrkbardt v Armour ft Co., 
161 A. 885, 115 Conn. 249, 90 A.1#. 
B. 1260 

Fla.—Senoar v. CarPs Harketa, 46 So 
2d 671. 

m.—Patarglaa v CocarCola Bottling 
Go of ChloagOb 74 KBL2d 162, SS2 
lUApp 117 

Ey.—Snead v Waite, 208 SW2d 749, 
S06 Ky 687—Martin v Great At¬ 
lantic ft Paclflo Tea Co, 198 &W2d 
801. 801 Ey 429 

Ho—l>egonvela v H D tMb Her- 
cantUe Co, 100 8 W2d 886, 281 
HoApp, 447. I 

Hont.—BoUtho ▼ Safefwmy Stores, 96 
P2d 448, 109 Hont. 218, foUowed 
In State ex rel. Safeway Stores v. 
Dlstilot Court of Second Judicial 
I>lat. in and for SUver Bow County, 
96 PSd 446, 109 Hont. 221. 

KJ—Griffin ▼. James Butler Gro- 
eery Go. 166 A. 686. 108 HJJLiaw 
fS—Brussels v Grand Union Co., 
187 A. 682, 14 KJHIsc. 751. 

K.T.—GImsnes ▼ Great Atlantic ft 
apaemo Tea Co., ISl HAL 87, 164 


HT S90—Singer ▼ Zabblin, 24 K* 
TSSd 962 

—^Rabb V Covington. S SE.2d 
706. 216 EC 672. 

Pa.—Bonenberger v Pittsburgh Her- 
cantlle Co.. 28 A.2d 918, 846 Pa. 
669, 148 AJU’BL 1417 
Tex.—Orlgga Canning Co ▼ Josay, 
164 8 W2d 886. 189 Tex. 6S8. 142 A. 
liJt. 1424, answer to oertlfled Ques¬ 
tion oonformad to, CivApp, 168 
aw 2d 201—Wblksr v Great At¬ 
lantic ft PacUlc Tea Co, US aW 
2d 170, ISl Tex. 67—Bowman Bla^ 
cult Co of Tex. ▼. ElneSi CSvApPh 
240 8W2d 467. 

Hardship 

A retail dealer cannot avoid liabil¬ 
ity for breach of implied wananty 
that food sold In sealed container la 
wholaaome and St for human con¬ 
sumption merely because Imposition 
of such llabUlty may work a hard¬ 
ship in a particalar caaa^—Bonan- 
berger v. Pittsburgh Hercantile Co, 
28 A.2d 91S, S46 Pa. 569, 14S AXiE. 
1417. 

ChjBdBsl liabOtly 

Under statute providing that aeUer 
of food in original package contain¬ 
ing guaranty of manufacturer shall 
not be prosecuted criminally, but 
prosecution shall be against manu- 
fscturer, sailer of adulterated food is 
not relieved of eivU liabmty notwlth- 
Btandlng he has manufaeturer's guar¬ 
anty.—BbUtho ▼ Safeway Stores, 96 
P2d 44S, 109 Hont. 218, fdllowad In 
State ex rel Safeway Stores ▼. Dla- 
triet Court of Second Judicial Dlst. In 
and for Silver Bow County, 96 PAd 
446, 109 Hont. 221. 

13m Ga.—Davis ▼. WHltama, 128 SJSL 
867, 68 GaApp. 274. 

Tann.—WUkas v. Memphis Oroosty 
Co., 124 SW2d 929. 28 TemLAppL 
660b rehearing denied WUkas ▼ 
Jonas. 188 aWAd 416, 24 TannApp 
86—Ball V Bowers Storea Ine., 2 
I TsnnAppw 690. 
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W Va^Pennington Cranberry SW 
Co, 186 as 610, 117 W.Ta. 680 
66 GLT p 786 note 17. 

VnOaPB o o a mnoa law, no liability is 
Imposed on seller or distributor of 
canned foods for implied breach of 
warranty of fitness thsreof for hu¬ 
man consumption. In ebsence of 
proof of such sbUw's or distributor's 
knowledge of contents of sealed oon- 
tslnsrs/—BEopkins v Amtorg Trading 
Conw 88 K.TJS.8d 788, 266 App Div 
878 

1ft Hlsa—OoKpBS Jmim eftted in 
Eroger Grocery Co v. IisrwSlllng, 
145 So. 726. 727. 165 Hiss. 71 
36 CJr p 784 note 78. 
la OU—Griffin ▼ Asbury, 166 PSd 
82a 198 QU 484. 

la HI—Crandall v Stop ft Shea 2 
EAL2d 686, 288 HLApp 64a 
17, Conn.—Burkhardt v Armour ft 
Co., 161 A. S86. lU Conn. 248, 90 A. 
LiB. 1260 

sa ET—wmis ▼. Safeway Stores^ 
106 ETSid 9, 169 SBaa 881. 
la Mlcih.—Chsll V Cudahy Bros. 

Go., 266 EW 414. 267 Mich. 69a 
9a Hdw—Vaccarlno ▼ Cozsubo. 31 A. 

2d 2ia 181 Md. 614. 

SI, U.a —Feinsteln v. Daniel 
Beeves, me., DGLE.T, 14 FAhipp. 
167. 

Idea—Obeli V Cudahy Bros. Oo., 266 
EW. 414. 267 mdtu 690 
Ssfitolsnoy of ooolrtag 
<1) It is not necessary for eus- 
tomsr, who has been tafbeted by eat¬ 
ing pork, to prove. In action against 
retaU dealer for breadi of implied 
warranty that the pork was fit for 
human oonsnmption, that pork was 
cooked at spedfle temperature or for 
spedfle length of time —Vaccarlno v. 
Goasubo. 81 A.2d 816, 181 Md 814 
<2) Heat packer was held liable 
for bresdi of Implied warranty for 
injury sustained by purchaser who 
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wlien eaten raw or cooked in an unusual or improper 
manner On the other hand, where a pork product 
IS prepared by the manufacturer for human con¬ 
sumption without further cooking, but is m fact 
unfit for human consumption in such state, the man¬ 
ufacturer may be liable for breach of warranty for 
the resulting damages.^^ 

Deterioration or damage after leaving seller^s 
hands. The warranty of fitness of a food product 
is that, when the product leaves the control of the 
manufacturer or bottler, it is fit for human con- 
sumption,*^ and, ordmanly, in the absence of a 
representation or contract to the contrary, a manu¬ 
facturer or seller is not liable for defects caused b> 
contamination or deterioration which occurs after 
the commodity has left his hands.^^ Public policy 
does not require the seller of a food product to 
warrant that no one wall tamper with or adulterate 
the product before it comes mto the hands of the 
ultimate consumer and after it leaves the control of 
the sdler^S Under the Perishable Agncultural 
GnmnodiUes Act the seller of a food product m 
interstate commerce may be liable for breadi of im- 
phed wrarranty of quality wrhere loss results from 
an interstate shipment of the food product and 
sndi liabihty may arise for a loss resulting from 
detenoration of the food product in transit, notwath- 
standing the food product passed inspection pnor 
to Its ^pment and the defect therem wras not dis- 


cemable at the point of ^ipment^^ 

Express warranties. The rules and prmaples ap¬ 
plicable to express wrarianties generally, discussed 
supra §§ 307-313, have been apphed to a sale of 
fo^28 A dear representation of quahty of food 
sold, made by the seller and rehed on the buyer, 
is an express woirranty of such quahty;^^ so state¬ 
ments by the seller that the food conforms to pure 
food lawrs have been hdd to be express warranties 
but the fact that a label states that the contents 
of a can are ready for the table,^^ or that the can 
bears the xrord "samtary,”*^ does not constitute 
an express warranty of the quahty. A statement on 
a bread wo-apper that the bread was pure and nutri¬ 
tious and made under samtary conditions has been 
held to be no wrarranty that it does not contam any 
foreign substances such as a pin.^^ The fact that 
flour is sold as "superfine flour,or as being "as 
good as any made,”*^ does not constitute a war¬ 
ranty. A warranty as to the flavor of food has 
been hdd to cover the coloring matter used there¬ 
in.*® A woirranty that food artides are of "best 
stock" covers dwage from overheating pnor to 
ddivery 

(2) Food Served In Public Eating Place 

Some aiitfioritiM hold that an Impliad warranty of 
lltnoaa for human consumption arises In the case of food 
served to a patron In a public eating place, but other 


developed trichinosis after eatinv 
pork chops which she bellei ed well 
done but which were Infected with 
trichina, where packer knew method 
of discovciinff and eradlcatlnsr trichi¬ 
nae, notwithstanding trichina wonld 
have been destroyed by heat if chops 
had been cooked to 1S7* Fahrenheit 
and that federal government had dla- 
contlnoed Its examination for trichi¬ 
na—^llcSpedon V Kuna; 2 XSLSd SIS, 
271 XT 111, 105 AXR. 1487. 

SS. XT—Catalanello v. Cudahy 

Packing Co. 27 XTJ32d 627, af- 
dxmed 24 N.TS 8d 27, 264 AppDlv 
728. appeal denied 25 KT8 2d 726, 
264 App-Dlv. 779 

Ohlo^lieonaJdl v Hkhennaan Pro¬ 
vision CO, App. 62 XE2d 85, af¬ 
firmed 56 XB. 222. 142 Ohio St. 
622 

BL—Wmiaina ▼ Paducah Coca 
Cola Bottling Co, 98 XIL2d 164, 
I4S nLApp. 1. 

WIsB.—Cudahy FaCUng CO. v Baa- 
ktn. 166 So. 217, 170 Waa. 884. 

Sib —Jhoob SL Becker 4b Sons V 

Capps. 184 S.W2d 828, U9 Tax. 
sot. 142 AJJL 1479 

SSta BLr-WIlllains v Paducah Coca 
Oda BottUng Co, 98 XJD.2d 164. 
242 XlLApp. 1. 


ISS. US —A. J. Conroy. Ina. v Weyl- 
Zuckerman 4b Co., BCGal. 89 F 
Supp 784 

snr. US—California Ffnlt Bxcfaange 
V Heniy. BCPa., 89 FSnpp 680, 
affirmed, CCJU 184 F2d 617—A. J 
Conroy. Inc., v Weyl-Zuckerman 4k 
Co. DC Cal.. 89 F.Supp 784 
Pisoaso of fldA oxigla 
Where decay of carload of carrots, 
which apparently met reanlrements 
of sales contract whan shipped, was 
dne to watery soft rot, which la a 
disease of field origin, the shipper, 
who waa a licensed dealer in vegetar 
ble productA must sustain loss, 
since carrots, being Inherently defec¬ 
tive^ foiled to meet the Implied war^ 
ranty of quality attadied to such 
products.—A. X Conroy, Inc., ▼ 
Weyl-ZucikeTmaa 4k Co., supra. 

88. AJBxnatloaa hald to ooastltats 
axprass wazxauty 

Affirmations of sOUer of tomatoes 
that they were not frosen because 
they did not look frosen to hbn, 
that If they were frosen he wonld 
give purchaser his money hack, that 
he gnaraateed that tliey ware not 
frosen. were held sn express wsp- 
xwnty that the tomatoes were not fro- 
sen and were snltable for human oon- 
snmptlon and were, fherefore^ of 
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commercial value to purchaser where 
seUer knew the purpose for which to¬ 
matoes were bought and purchaser 
relied on statements—Schley v Zal- 
is, 191 A. 668, 172 Md. 886 

89. Minn.—Meahbesher v Channel- 
lene OU. eta. Go. 119 XW. 428, 107 
Minn. 104, 121 Am.S R 441. 

90. Iowa.—American IVolt Product 
Co V Davenport Vinegar, eta. 
Works, 164 XW 1021, 172 lows 
682 

81. Iowa.—Davis v. Van Camp Pack¬ 
ing Co, 178 XW 882, 189 Iowa 776, 
17 A.LuB. 649 

88. lowsg—Davis v Van Camp Pack¬ 
ing Oo, supra. 

88. Ma—Pelletier v Dupont, 128 A. 
188, 124 Me. 289. 89 AXJL 972. 

90. Zy—Baird v. Matthews^ 6 Dana 
129 

66 CJ. p 788 note 86. 

85. XT—Waahbum-Croaby Co v 
BSndervmttor. 181 XT8. 871, 147 
AppJMv 114, affirmed 108 KA 
1184, 209 XT 604. 

98. Minn,—Orange Crush Co v. Sta- 
qy-MarrlU XVult Co.. 196 XW. 147, 
166 Minn. 486 

87. Maas.—WUlaon v. Vlahoa» 166 
XJL 408. 268 Mass. 870. 
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authority holds that aneh a tranaaotlon la not a aalo and, 
hanoe, dooa not give riaa to aueh a warranty- 

Accordu^ to some authorities an imphed war¬ 
ranty of wholesomeness and fitness for human con¬ 
sumption arises in the case of food served to a 
guest in a public eating place,the transaction, un¬ 
der this view, constituting a sale within the rules 
giving nse to such a warranty The nature of the 
contract for the sale of food by a restaurant to 
customers implies a reliance, it is said, on the skill 
and judgment of the restaurant keeper to furnish 
food fit for human consumption.^<> The proprietor 
of the eating place is liable for his breach of war¬ 
ranty without proof of n^gence on his part,^ and 
does not avoid liability by establishing that he ex- 


erased due care^* or the food in airtight cas¬ 
ings;^* nor is he reheved of liabihty by the fact that 
the harmful arbde was purchased by kim from a 
reliable dealer and in a form not subject to effective 
inspection without destruction of marketability.^^ 
Nevertheless, it has been held that m order to make 
him liable the food must have been pr^ared by 
him,^B and that the rule of implied w a rr a nty does 
not apply in the case of goods known by & trade- 
name, and, therefore, obviously prqiared else¬ 
where.^® 

On the other hand, there is authority which holds 
that an implied warranty of this nature does not 
anse m su^ transactions,®^ at least m the case of 


88. us— Amdal ▼. F W Wool- 
worth Co. D C I0wa» 84 F Sapp 667 
—Hannon v 8 H. EroM & Co. D. 
C.Tex., 78 FSopp 968 
Aik.—Liewla ▼ Roeaohor, 88 8.W8d 
966. 198 Ark. 161 

DC.—Cuflhlna V Hodman. 88 F2d 
864. 66 AppJOa 868. 104 AXH. 
1088—Iiohao T. C!ol)Eey. llun.App, 
88 A.8d 868 

Fla.—Cllett V Laodardala Biltmoro 
Corp. 89 So 8d 476 
111 —Oo./dwin V Country Club of Pe¬ 
oria. 54 KSLSd 618, 888 UlwApp 1 
MASS.—Baninger v Oeasa S 8 Co 
of Saysansh. 184 VJBk 866. 840 
Mass 406 

Miss—Sartin v. BladfcwaU, 88 So8d 
888. 800 Miss. 679 

NT—Frier v Laube's Old Spain. 89 
NTSSd 794, 866 AppJDlv 408— 
Bernstein v. Queens County Jockey 
Club. 886 NT a 449, 888 AppDlv 
191—Grossman v Hotel Astor, 1 
NTS 2d 807, 166 Mlso. 80 
Fa.-^CainpbeU ▼ O CL Murphy Co, 
186 A. 869. 189 Pa.Saper. 848—West 
V gatssfsnas, 168 A. 686. 107 Fa. 
Super 118 

H.L—Ford V Waldorf Ssrstem, 188 A. 
688. 67 H.L 181 

Tex.—Corpus Juris opoted la a H. 
B>e8s 6b Co V Ferguson. ClvApp, 
60 S W8d 817. 819. error dismissed 
86 C.J P 786 note 99—66 GJ p 767 
note 19 

Water for drlulriBj 
Under statutory provisions relating 
to the subject of warranty, a restau- 
rsat owner, who supplied his custom¬ 
ers with water for drinking purposes 
from his own well. Impliedly war¬ 
ranted the reasonable fitness of the 
water for drinking—Tochem v. Glor¬ 
ia. Inc.. 17 NJBLld 781. 184 Ohio St. 
487 

flame degree of duty es xetrilsr 
The proprietor of dining room or 
restaurant Is held to eame degree of 
duty regarding wholeeom e neae of 
food ordered, reoetved. eaten, and 
paid for by guest therein as law Im¬ 
poses on retsUer of food for con¬ 
sumption away from retailor's prem- 


Isea—Cllett ▼ Lauderdale BUtmore 
Oorp. FUl. 89 So 8d 476 
89. Fla.-<llett V Lauderdale BUt¬ 
more Corp. supra. 

Kan.—Stanfield v F W Woolworth 
Co, 68 P2d 878. 148 Kan. 117. 
Mass.—Schuler v Union News Co, 4 
NJD.8d 466. 296 Masa 850 
Ohio—Tochem v. Gloria, mo, 17 N 
” *4 781 184 Ohio St. 487 
R.T -Ford V Waldorf System. 188 A. 
688. 67 H.L 18L 

86 CJ p 786 note 9-66 CJ. P 767 
note 19 [a], [b] 

In a case In which an Implied war¬ 
ranty of fitneaa was held to arise in 
connection with food served by a 
restaurateur, it was nevertheless said 
that one of the differences noted be¬ 
tween the sale of food and the serv^ 
Ing of food by a restaurateur is that 
In the case of food served by a rea- 
taurateur the patron does not have 
the right to take away any of the 
food not eaten.—Amdsl v F W 
Woolworth Co., DC Iowa. 84 FSupp. 
667 

Bi OaUf onda 

(1) The famishing of food to a 
customer by a restaurateur consti¬ 
tutes a sale and gives rise to an Im¬ 
plied warranty that the food Is rea¬ 
sonably fit for human consumption.— 
Mix V Ingersoll Candy Co, 69 P8d 
144, 6 CsLSd 674-^aoetten v Owl 
Drug Co., 69 P8d 148, 6 CaL8d 688— 
Jensen v Berrla 88 P 8d 880. 91 Cal. 
App8d 687 

(8) However, there Is authority to 
the contraiy—Stall v. Townsend Oel- 
ifomla Glace FToita. 28 P2d 1077. 

1188 CalApp. Suppu. 777—65 GLJ. p 
767 note 81 Ca]. 

4b0L Mlsa—Sartin v Blackwell. 88 
So 8d 228. 800 MOaa 679 
HX—Ford V Waldorf System, 188 A. 

688. 67 ILL ISL 
fleUeuiw on tabilewaBe 
The reasons whldh Justify rtilaaee 
by patron of reatanrant on quality of 
food and thereby give rise to an Im¬ 
plied warranty of fitness of food for 
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human consumption apply with equal 
force to a iustlfleatlon for reliance 
by patron on freedom of tableware 
from deleterious substances—Sartin 
V BlaCkweU, 88 So 8d 228, 800 Miss. 
579 

41. US —Henowar v. Hotels Statler 
Co. GGA-Mieh.. 184 F.2d 658 
Cal—Jensen v Berrls, 88 P2d 220. SI 
CsLApp2d 587 

Mo—Bell V. S S. E>ei^re Co. App. 
120 SW2d 082 

4ft. Mo—Stewart v Mextlii. 181 S. 

W2d 657. 868 Mo L 
86 C J p 786 note 99 

48. Ill —Greenwood v John R. 
Thompnon Co. 919 llLApp 971. 


4A. DC—Cushing v Bodman, 88 F. 
2d 864, 65 AppJ>C 368, 104 A.LJL 
1028 



(1) Lunehroom proprietor was llsr 
ble for breach of Implied warranty to 
customer who broke tooth on pebble 
contained in roll, even thoogh pro¬ 
prietor purehaaed roll from third per¬ 
son and pebble was not visible In 
customary course of serving.—Cush¬ 
ing V. Hodman. 88 F 2d 884. 66 App. 
D a 258.104 A-lxH. 1028 

(S> In action by patron for Injuries 
sustained when he was eating at res¬ 
taurant a pla containing a metal 
pleea where metal piece was present 
within pie at time of delivery by 
bakery to restaurant and was so con¬ 
cealed therein es to be Invisible on 
ordinary handling or Inspectloi^ res¬ 
taurant was liable for breach of war- 
rmnty.^AIphin v. La Salle Diners. 98 
N.T.S 2d 511. 197 Mlae. 416. 

40. N.T—Barrington v Hotel Astor, 
171 NT a 840. 184 AppDlv. 817 

4a N.T—Barrington v. Hotel Astor, 
supra. 

47. US—F. W Woolworth CO v. 
Wllaon, CGLA-Tax.. 74 F8d 489. 98 
A.L,R. 68L 

DeL—Fappa v F W Woolworth Co., 
88 A.2d 810, 8 Terry 86a 
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canned gnods^^ bought from a rdiable dealer and 
duly inspected,^^ and that whatever liabilify for 
damages there may be in such a case must rest sole¬ 
ly on the packer of the goods The rule denymg 
liie mastence of sudi«. warranty is generally found¬ 
ed on the theory that the transaction does not con¬ 
stitute a sale inasmuch as the propnetor of an eat¬ 
ing place does not sell^^ but utters^- provisions, and 
that It IS the service that is predominant while the 
passing of title is merely inadental 

Although it has been said that the liability of an 
insurer results from a breach of warranly m the 
case of food consumed m the usual manner,^^ other 
authority holds that the keeper of the eatmg place 
is not an absolute insurer of his food,Bi^ and that m 
certain mstances a deviation from perfection, par¬ 
ticularly if It is of such a nature as m oommon 
knowledge could be reasonably antiopated and 
guarded against by the consumer, may not be such a 
defect as to result m the food not bemg reasonably 
fit for human consumption Thus, it has been hdd 
that an implied warr a nty that the food is fit and 
wholesome should be construed m the light of com¬ 
mon knowledge with respect to the nature and char¬ 
acter of the food being seived,^^ as, for example, m 


the light of the common knowledge that the meat of 
ammals, fowls, or fish may contain pieces of bone,^^ 
so that the inched warranty of fitness does not ren¬ 
der a restaurant keeper liable for the presence m 
food of bones which are natural to the type of meat 
served.** 

b. Artidesfor AsfanalOoxiBnmptioin 

An Implied warranty of fltneae arlsaa In a tale of 
etock fboda whera the buyer maket known to the aeller 
tha particular purpose for which auoh foode are desired 
and relies on the ■ellar’e skill and Judgment fdr the se¬ 
lection thereof. 

The rule that, where the buyer makes known to 
the seller, expressly or 1^ imphcation, the particular 
purpose for which the article is desired, and the 
buyer rehes on the dull and judgment of the seller 
for its selecbon, there is an imphed warranty that 
the article is fit for that purpose apphes in the case 
of stock foods.** However, according to some au¬ 
thorities, the implied warranty of wholesomeness 
arising on a sale of food mtended for human use is 
not extended to food stuff for animals,*^ and an 
implied warranty of fitness ordinarily does not anse 
on a sale of stodc food where the buyer bad as good 
an opportnmty as the seller to inspect and judge the 


Ga.—Tec v Plf & Wblstlc Sandwich 
Shops. 02 S ELSd 6S8. SS GaJlpp SI 
K J —Ridiiur T Rite Resteuxwnt Co 
of PaMafe. 181 A. 898. IS K JMlsa 
818 

Tenn.—^Bell v Bowen Stores, Ine., 8 
TennApp 590 

28 CJ p 7S6 note 6-^5 CJ P 767 
note 21 
Za Alabama 

(1) Xo Implied warranty of fltneas 
Is held to arise in connection with! 
the ser* ina of food by a restaurateur I 
—-McCarley ▼ Wood Drnga, 153 So 
448. 228 Ala. 826 

(2) Hoirerer. a limited warranty la 
recoanized. namelyt that the food 
ser\ed is of the class aanerally ac¬ 
cepted as fit for human consump¬ 
tion and that In the selection and 
preparation of the food the keeper 
of the eatlna place has exerdsed the 
degree of care enjoined by law—C 
C Hooper Caf4 Co v Henderson, 187 
So. 419, 823 Ala. 578 

48. Me—Biaelow v Maine Cent. R. 
GO.. 85 A. 898. 110 Ma 106. 109. 
48 L.RJL.XS.. 887 

28 CJ. p 788 note 1—65 CLJ. p 787 
note 22 

49. Ua—Trafton v Davis. 86 A. 179. 
110 MO. 819-«iaelow v Maine 
Cent R. Col. 85 A. 888. 110 Ma 106, 
41 Z«.RJUK&, 887 

Ml Ma—Tralton v. Davia 86 A. 178, 
110 lia 818. 

SXm U.&r—F. W. WoOlworth OOl t. 


Wllsoa CGJLTex., 74 F2d 488, 88 
AXR. 881. 

OonxL—Lynch v Hotel Bond Ooi* 187 
A. 99. 117 Conn 128 

Md.—Child's Dinlnff Hhll Go v 
Swingler. 197 A. 105. 178 Md. 490 

26 CJT p 788 note 7-45 CJ P 767 
notes 28, 84. 

sa. US—Talertv. Pullman Co., Da 
NY., 818 F 519 

55 C J p 787 note 88 

88. US—P W TVoolworth Co ▼ 
Wilson. CGJLTex.. 74 F2d 489, 98 
A.L.R. 88L 

Md.—Child's Dininu Hall Co v 
Swinyler, 197 A. 105. 178 Md. 490 

88 CJ p 788 note 7—55 OJ p 767 
note 84 

84b US—Xenowar v Hotels Statler 
Col. aGLA.Mieh.. 184 F2d 668 

5U. Ctl —Mix V Insrersoll Candy Co., 
59 P2d 144, 8 CaLld 874. 

S6L Cel—Mix V InsersoU Candy Co, 
supra 

87. HI—Qoodwin ▼. Country Club 
of Peoria 54 KB.8d 618L 828 lU 
App. L 

68. m.—Goodwin v. Country Club 
of Peoria supra 

SOU CaL— ^BUx V. Ingsrsoll Oendy 
Co.. 69 P8d 144, 8 ChtLSd 674. 
li^ chteksa 

CaL—Mix V. Ingsrsoll Candy Ool, 
supra 

RL—Goodwin V Country ddb of 
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Peoria 64 NB8d 818, 888 DL 

App L 

ea Cona—Judd V H. 8 Coe A Go., 
189 A. 270, 117 Conn. 610 
Ky—McBride v Farmers' Seed 
Ass'a 58 SW2d 909, 248 Ky 514 
Tex.—Oorpus Joels cited In mtemsr 
tlonal Milling Co v Jemlgan, dv. 
App. 191 SWSd 688. 628 
Wasb.p-4Liibke v Craig; 819 P8d 189. 

I 85 Wash 8d 870 
55 OJ p 788 note 4L 
■Hicowac*’ or *^BUu mf aot nr es ” 

Seller who grew and baled hay for 
sale to dealers and others was a 
"grower" or "manufacturer" within 
Uniform Seles Act provision with 
reapect to implied warranty of llt- 
neaa—Ubke v Craig, supra 

Oil oafce pOlleta 

Statute providing that one in 
buslnesa of selling provisions tOr 
domestic use warrants by sale there¬ 
of to one buying for aetnal consump¬ 
tion that they are aound end whole- 
aome applies to sale of oil cake pal¬ 
lets by manufacturer thereof direct¬ 
ly to owner of aBieePb eating pellete. 
regardless of statute extending war¬ 
ranty to general pubUcL—Seaton 
Randh Ca v. Montana Tegetable Oil 
A Feed Go.. 217 P8d 545, 198 Mont 
896 

SL Ark.—S^roger Grooery A Baking 
Oo V. WoodSL 189 aW8d 868; 105 
Ark. 181 

55 OJ p 769 note 46. 
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^ood.^^ There has been held to be an unphed war¬ 
ranty that the food is of the quality ordered,and 
that, as a lot, it is generally free from deleterious 
substances poisonous to stock,^^ but it has also been 
held m some junsdichons that in a sale of foodstuff 
for animals there is no imphed warrant}* of sound¬ 
ness,^^ although sold on the request of the buyer 
for good mixed feed,^^ especially where sold as 
merchandise for resale and that there is no im¬ 
plied warranty of the absence of any deletenous 
substance, constituting a latent defect not dis¬ 
coverable by ordinary inspection, on a sale of feed 
by a dealer who sells the feed m its original pack- 
age.«« In general, there is no implied warranty 
that the food will increase the weight of the an¬ 
imals but where the seller r^resents that the 
feed is suitable fattening for stock, for whidi pur¬ 
pose It IS purchased, there is a warranty that the 
feed 18 reasonably fit for such puipose 

Trade-name. The fact that the antmfll food has 
a trade-name does not preclude the existence of an 
implied wananty where the purchase was not made 
by such name, but for a particular purpose made 
Imown to the seller, and the buyer rehed not on 
the trade-name but on the seller’s judgment m fur¬ 
nishing the food for the purpose of being fed to 
animals 

Canned ammal food The implied warranty of 
merchantability arising under the Umform Sales 


Act on a sale by description from a seller, whether 
or not he is a grower or manufacturer, who deals in 
goods of that description apphes to the sale of ani¬ 
mal food m a can.^* 

Express warranties The rules and principles 
generally apphcable in the case of express warran¬ 
ties ha^e been applied to sales of stock foods.^^ 
Thus a representation that a certain food is "num¬ 
ber one” and "first class” is a warranty that it is not 
unfit for feedmg purposesJ^ On the other hand, 
statements made the seller that he expected to 
improve the feed and increase its quality do not 
constitute a warranty of present quality A sell¬ 
er's statement that he would recommend a certain 
food as a milk maker is no express w a r ran ty that 
a particular lot does not contam a deletenous or 
poisonous substance.^^ 

Drugs. The general rules governing warranties 
of quality and fitness have been apphed in the case 
of a sale of drugs to be admmistered to animala^^ 

§ 332. Quantity 

Although the teller mey expreeely werrant the quan¬ 
tity of the subject matter of a sale, there le not ae a 
general rule an Implied warranty of quantity. 

The seller may expressly warrant the quantity of 
the subject matter of the sale,^^ and it is not neces¬ 
sary that the word "warranty” be used m order to 
give rise to a warranty as to quantity ,7^ any ma- 


ea. Ark.—National Cotton On Go 
V Young. 85 &W 9S, 74 Ark. 144. 
109 Am-SR. 71, 4 Ann .Can. 1128 

66 OJ p 768 note 44 [a] 

aa Wash.—lilbke v Craig, 816 P2d 
189, 85 Waah.2d 870—’Leraon ▼ 
Permers* Warehonae Co, 897 P 
758, 161 Weak. 640 

ati Wash.—Llbke ▼ Craig. 816 P8d 
189. 86 Wash.2d 870—Larson v 
Farmers' Warehouse Oo, 897 P 
758. 161 Wash. 640. 

6Bb Ml ss w —Royal Feed, etc., Co ▼. 
Thom, 107 So 888, 148 Hiss. 98 

56 C J. p 769 note 47 

ea. Miss,—Dunagln-Whltaker Co. ▼ 
Montgomery. 78 So 680, 117 Mlsa 
666 

67. Tex.—F. A. Piper Co v Qppen- 
helmer, GlvApp., 168 SW 777. 

eSL WaslL—Andrews ▼ Harper. 848 
P. 87, 187 Wash. 858. 

66 GLJ p 769 note 48. 

aa. La.—Union Oll-Mlll Co. v Ken¬ 
nedy, 80 So 111. 106 La. 788; 

7a Iowa.—Swift V Redhead, 188 N. 
W 140,147 Iowa 94 

7L Iowa.—Miller v. Bconomy Bog 
A Cattle Powder Co, 898 N.W. 4, 
888 lOwaOlO. 

ncj’s.-jjT 


718. NT—Oanoung ▼ Daniel Reeves. 
Inc.. NYMun.Ct, 268 NTS 826, 
149 Mlao. 615. 

Chw resnltlag from deooanposltloa. 

Where plaintiff bought can of dog 
food of standard brand from retail 
store, and contents had become de¬ 
composed. causing gas from can to 
be projected Into plalntilTs eyes 
when he attempted to open can In 
customary manner, there was breadli 
of Implied warranty of merchantr 
ability, regardless of whether buyer 
spedOed product by trade-name.— 
Ganoung v Daniel Reevea me., su¬ 
pra. 

7& Ohio—Herman-McLean Co. v 
Carpenter. 174 NB. 160, 87 Ohio 
App 68. 

Statement held w a ng aa ty 
A statement by seller's agent to 
purchaser of hog feed that the feed 
was a whole and complete feed was 
a warranty, especially where feed 
was famished under an express 
agreement that It would be fed to 
purchaser's hogs which would be 
sent to market and proceeds of sale 
paid to seUer by purchaser—Ralston 
Purina Co. ▼. Swalthea MolApp^. 148 
&W.2d 840 

74. CaL—Paolflo Ftod Co. t. Ken- 
nOU. 818 P. 874, 88 CaLApp. 108. 
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78. Kan.—Topeka Hill A Snevator 
CO. V. Triplett, 218 P.2d 96A 168 
Kan. 428. 

78. Wash.—Andrewa v Harper, 848 
P. 87, 187 Wash. 868. 

77. CaL—Gharlea Lomorl 4b Son v. 
Globe Laboratoriee; 86 P8d 178. 
85 C0LApp.Sd 248. 

Warrantlas by druggists on sale of 
drugs see Druggists 6 6 a 
JjftvevtlseBieat haia not aheOInte 
wBcsaaty 

Assuranoe In advertiaing drculer 
of positive prevention of animal 
cholera by aimultaneoue nee of ad¬ 
vertised serum end virus was eozr- 
dltlonal on administration of proper 
qnentlties of serum prescribed by 
table of doses in circnlsr and de¬ 
pended on condition of animals vac¬ 
cinated. premises on which kep^ snd 
performance of vaccination in man¬ 
ner prescribed therein, and hence 
was not absOlu t s warranty^—Charles 
Lomori 4b Son v. Globe Laboratorlea 
supra. 

7a N T.—Abounader v. Strobmeyer. 
etc.. Co, 815 K.TJ9 768, 817 App. 
Div. 48. affirmed 154 N.BL 809. 848 
NT. 468. 

55 CJT. p 781 note 87. 

7a MO—St Louis Anto Parts 4b 
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terial representation of tlie quantity made by the 
seller to tbe purdiaser as a preeaasbng fact and 
for the purpose of induong the purchaser to buy 
constitutes an express warranty if accepted and 
rdied on by the purdiaser A warranty of 
quantity is a wa rra n t y that the quantity will at least 
equal the minimum amount speafied.^^ Howeveri 
It has been mtimated that it is a warranty only 
against defidency m quantity^^ and not that a rea¬ 
sonable excess over the quantity called for by the 
contract will not be delivered.^^ 

Although there is not, as a rule, any implied war¬ 
ranty of quantity,the particular terms of the sale 
may be such that a warranty as to quantity will be 
imphed.^^ Where a quantity of goods of different 
grades is sold, there is no imphed warranty as to 
the proportion to the whole number that any of the 
grades shall beai^^ despite the assertion of a trade 
custom with respect to the xnatter.^^ 

If the quantity is warranted, although it is con¬ 
templated by the parties that the goods diall come 
from a designated source, the seller must furnish 
the quantity which he has undertaken to supply, 
even though it is m excess of that arising from the 
contemplated source.^^ However, where a person 
sdls all of the artides or products located id a 
certam place or to be manufactured within a cer¬ 
tain time^ estimated hy the seller and purchaser at 
a certain quantity, there is no warranty implied that 
the quantity will be either the maximum or the 
mmimum fixed m the estimate,the sale only m- 
dudes all of the artides or products locat^ or 
manufactured m such place, and all that is reqmred 


on the part of the seller is good faith m making; 
dehveiy of all of such artides or products 

An express warranty of the correctness of weights 
does not reheve the sdler of his obligation of sub¬ 
stantial compliance with the contract as to the 
amounts to be dehvered.^^ 

§ 333* Warranty of Title and Freedom from 

Encumbrance 

The prinaples concerning the creation and exist¬ 
ence of warranties of title and freedom from en¬ 
cumbrances are discussed infra § 334. The con¬ 
struction and scope of such warranties are con¬ 
sidered mf ra § 335. 

Examine Pocket Parts for later cases. 

§ 334. —Creation and Ebriatence 

a. In general 

b. Possession of seller 

K In General 

As a gsnsral ruls, the seller of goods wstrsnts that 
he has title or a right to sell the propertyi and aleo, 
under some statutss, that the subject of the sale Is free 
from any charge or encumbrance In favor of third por- 
aona. 

By the early common-law rule no warranty of title 
was imphed m a sale In later deasions, tewever. 
It was recognized that the doctnne of caveat emptor 
did not make it mcumbent on the vendee to mqmre 
mto the title, and the general rule is now wdl es- 
tabhshed that on a sale of goods there is an imphed 
warranty of title^** or a warranty that the vendor 


Salvage Go v. Thdiana Auto Sal¬ 
vage Co, Appt 89 aWM 1S4. 
aa ai6-43t Louis Anto Parts & 
Salvage Go ▼. Indiana Auto Sal¬ 
vage Go, supra. 

81. TXJ —Pope T PergusoD, St A 
851, 82 X JLaw 568. 

Sfti Mass—Whltiiay v. Tbadiar, 117 
Mass. 58S. 

88: Maas—Wliltney v. Thadhor, su¬ 
pra. 

86. Mlcih.—N’eater t Michigan 
ate., Gb., 87 X.W 278, 88 Mi<dL 290. 
56 OJ p 716 note 48 
8Bb Arla^—gaining Ziumbar Co v 
Octavius Iisoii, lue., 215 P.2d 909. 
70 At1& 81. 

SOaaoodptloaL of tomhar 
TVhera aeller atalppad lumbav under 
aa Invoice describing lumber aa to 
Uad. alas, and board feet, seller Im- 
pUadly wananted tbat lumbar ship¬ 
ped oontalnad lumber of such guan- 
tity and adUar was Uablo to buyer 
for market value of Shortage—SCafn- 
ing Lumbar Co. v. Octavius Ifson, 
Lie., supra. 


88. Pa.—lECrehl r Moaaor, 107 A 884, 
264 Pa. 408 

87. Pa.—Erahl v Hoaacr, supra. 

88. MJ—Pope ▼. Perguaon, 88 A 
868, 82 K JLaw 586. 

88l La.—Mobile Machinery ft Supply 
Co T. Toric Oilfldld Salvage Co, 
App. 171 So 872 

80i Tsli —iMobUe Machinery ft Supply 
Co V York Oilfield Salvage Co., su¬ 
pra. 

SL Oa.—Grantrilla On Milla ▼ HO- 
ganavllla OU MtU Co.. 91 SJL 672, 
19 GaApp 411. 

98. Ala.—BSdwarda v. Beard, 100 Sa 
101, 211 Ala. 25L 

56 CU. p 781 notes 96, 99 

88: US—OCarehanta’ Bank v. Peo- 
pla's Sayings ft Loan Aufn, a<XA 
OkL, 70 F2d 199, 98 AAJL 226 

Oonm—Thomas ▼ Farrlaa: 155 A 829, 
IIS Conn. 589 

Ky-^. B Colt Co. V Asher. 89 aW 
2d 262, 239 Xy 296 

Oa.—Oooq^ Juris cited la Cook v 
Pollard. 179 SJD. 264, 267, 50 Ga. 
App. 762 


NT—Singer r Sarron, 294 NTS 
566, 162 Misc. 808 

Tenn —Ward v Hlckeraon, App, 286 
SW8d 998—Rundlo ▼. Capitol 
Chevrolet 129 SW.2d 217, 28 Tann. 
App 151 

42 OJ p 780 notes 27-89—55 aj p 
781 notes 97, 98. 1. 

Besclssion for fUlure ot or dafoct 
In, title aee aupra I 100. 

She Vnifoaan ahdss Act la but de¬ 
claratory of the common law on the 
aubjoct of title by the sailor In sales 
of personalty —Bundle v. Capitol 
Chevrolet, 189 SWld 217, 28 Tann. 
App. 161 

A sals of InocrpnTaal rights oon- 
talBS an implied warranty against 
avlettosL—Tomlinson v. Thmuon, 181. 
So 458, 189 La. 969. 

Where sellar arid property that 
did not belong to him and gave a apft* 
rial warranty to defend title, ariler 
was Uabla to buyers under both spe¬ 
cial wmnmnty and atatutory general 
warranty to restore the price and re- 
Imburae the buyers for all losses and 
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has a right to sell the property,*^ and» under some 
statutes, an implied warranty that the subject of the 
sale 18 free from any tharge or encumbrance in 
favor of third persons,*^^ and that the purchaser 
will enjoy qmet possession of the property.** Es¬ 
pecially 18 there a warranty of title if the sale is for 
a fair price A general warrant} of title does not 
native an implied warranty under the Umform 
Sales Act that the property is free of any charge or 
encumbrance not known to the purchaser ** On the 
other hand, there is no imphed warr a nty of this 
nature where it dearly appears that the seller m- 
tended to transfer only such mterest m the goods as 
he might have ** Although the holder of warehouse 
receipts in mdorsmg them expressly stipulates 
agamst warranties of quality and quantity, if he is 
silent as to title the statutory implication of war¬ 
ranty of title to the goods thus transferred arises^ 
It has been held that, when no warranty of title is 
agreed on, the sdler is bound for what results from 
his personal acts only, and no more.* 

RetenHon of title tn seller by the terms of the con¬ 
tract until full payment therefor constitutes a war¬ 
ranty of title * So, a warranty of title is imphed 
m conditional sales * 

Good faith on the part of the seller in an unquah- 
fied sale does not relieve him from liability on a 
warranty, indudmg an imphed warranty, of tide.* 


Official sales Xo warranty of tide is implied in 
official sales, such as sales hy a judicial officer, 
sheriff, or auctioneer,* or an executor, admin¬ 
istrator, or trustee,^ dthough it has been said that 
there is probably an imphed warranty that an officer 
sellmg goods on execution does not know that th^ 
are not the property of the execution debtor.* 

Transaction heHjeen joint ozsmers. There is no 
imphed warranty of tide to personal property in 
sales made by one joint owner to another, where the 
contracting parties are in joint possession and have 
equal knowledge of the legal status of the tide.* 

b. Posseaaion of Sdleir 

A warranty of title la Implied when the gooda ara 
In posseaaion of the seller at the time of sale, but not, 
according to some authorities If the seller does not 
have possession. 

A warranty of tide is implied when the goods are 
m possession of the sdler at the time of sale,^* the 
implication resting on the theory that possession is 
eqmi’alent to an affirmation of tide.*i In some 
jurisdictions a distinction has been made between 
cases where the goods are m possession of the seller 
and those vrhere they are not, and it is hdd that no 
warranty of tide wdl be implied if the seller is not 
in possession,^* the maxim. Caveat emptor, applyu^ 
in sudi cases.^* The vahdity of the distinction has. 


damagca soatained by them by rea¬ 
son of being deprived of the property 

—meld V Jones, lia^App., 8 So 2d 711. 

94 i Ohio—•MArtln v Coffinmn, 95 N 
B.Sd S 86 . 87 Ohio App t98-^wiat- 
kowski Y Hoislbauer. 18 Ohio App 
SOS. 

Tenn —Bnnoh v D S Etheridge Oo, 
180 SWSd SS 6 . S7 TeniLApp 807. 

90. Or—Wentworth & Irwin v 
Sears, 68 PSd 8S4, 168 Or 201. 

Tenn.—Johnson City v Press, Inc., 
100 aWSd 667, 171 Tenn. 80-Aim- 
dle V Capitol Chevrolet, 1S9 S.W 
Sd S17, S 8 Tenn App. 161. 

Warranty of title as oonatitatiBg 
warranty of freedom from liens 
and enonmbranoea see intira i 886 

99. Ohio—Martin v Cofftnan, 96 N 
B. 8 d 280, 87 Ohio App 898—Kwiat- 
kowskl V Hoislbauer, 18 Ohio App. 
SOS 

Or_Wentworth A Irwin v. Sears, 56 
IPSd 824. 15S Or 201 

Tenn.^Bandh v D S Etheridge Oo., 
180 BWSd 226, 27 TennApp 807 

97. Ho—Schaefer v. Fhlton iron 
Works Oo, App.. 168 S.W2d 462. 

66 aj. P 782 note 2. 

08 ; Fa^^smesv Singer, 88 PaDlst 
A Co 688 , 40 ImaLegJEteg, 08, *1 
Toric Legjaeg 101 , 


99 U. 8 —Cleveland Wrecking Oo of 

Cincinnati v Federal Deposit Ins. 
Corp, DC Pa., 96 FJSupp. 021. 

55 C.J p 782 note 4. 

1 . Wash.—Atkinson v. HeCarfhy, 
251 P 861, 142 Wash. 1. 

9. La.—Dupola v Davis, 189 So. 062, 
19 LsAlPP 160 

8 . ItX—Yattaw v Onorato^ 17 A.2d 
480, 00 RJ. 78 122 A.L.R 884 

Tenn.—Oocpns gnals eMed tn Rnndle 
V Capitol Che\-rolet, ISO aWSd 
217. 221, 22 TeniLApp 15L 

66 CUT p 782 note 7. 

A RX—Tattaw ▼ Onorato, 17 A. 
2d 480, 66 R.L 76. 182 A.L.R. 824. 

66 CJ P 782 note 6 

8 . Ey—Riggs Motor Co. T. Archer, 
240 &W.Sd 75 

Ohio—Little V Flttro^ 64 KALSd 111, 
78 Ohio APP 66 . 

Tenn.—Richardson v. Marshall Coun¬ 
ty, 46 aw 440, 100 Tenn. 84a 

WaA—Argens v. Whitoomhv 147 P. 
2d 501, 20 Wash.2d 27L 

6 L na— The Monte AUegre, Md., 2 
Wheat. 616, 6 LJDd. 174. 

66 C J. p 782 note 27 

Warranty of title in judicial sale see 
Judicial Sales i 29 e. 

V. KT.f-^Solm V. Ammldown, 24 K 
B. 944. 120 HT 29a 

66 CJ. P 781 note ta 
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a Ga^—Worthy v Johnson, 8 Ga. 
28a 52 AhlD 299 

65 G.J p 788 note 2a 

Estate or interest acquired at ezeon- 
tion aale aee Executions I 287 
a Tax.—Gurley v. Didmson, 48 a 
W. 58, 19 Tez.ClvJLpp. 208 
iXk Me.—Bums v Baldwln-D<Aerty 
Co, 170 A. 611. 182 Me. SSL 
Pa.—Mann v. Rafferty, 100 PaUSuper 
228. 

Tenn.—Ward v Hickeraon, App., 288 
SWSd 998—Gessler v Wlnton, 146 
SWSd 789, 24 TennJtpp. 411— 
Rnndle v Capitol Chevrolet 129 
SW2d 217, 22 TennuApp. 18L 
165 C J p 722 note 9 
Talz price 

A sale of personal prop e rty in eeH- 
er^s possession for fair price implies 
an affirmaticii by him that property 
is his own and a wazmnty of hla 
title thereto, unleaa contrary is 
showiL—Wood V Stewart 160 P 2 d 
221, 168 Kan. 728 

11 . Mhaa.—ShattttOfc v. Green, 104 
Maas. 42. 

N.T.r—MoCoy v. Arteher, S Barb. 222 
IS. Ind^-Worton v. Hooten, 17 Ind. 
865 . 

66 cur p 788 note 12. 

13, Mlaa.—^Long v Hlddngbottont 
28 Miss. 772. 64 AmJX 118. 

66 P 7*6 note 12. 
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however, been denied,^^ and there has been said to 
be a tendenqjr to break away from the rule,^^ and 
thus tile modem rule,^^ and the rule of the Uniform 
Sales Act,^^ is that, where the seller purports to 
convey an absolute title, the warranty will be im¬ 
plied whether or not he is in possession In any 
event a constmctive possession is suffiaent to give 
rise to the implication,^^ and it has been held that 
the warranty anses where the seller is in apparent 
possession of the goods, offering them on the land of 
another, from whom he claimed to have bought 
them, no notice being given the buyer of any ad\ erse 
possessioxL^^ Even the presumption raised by 
possession must >ield, however, if there are other 
facts puttmg the purchaser on inqmry.^o Where the 
sdler IS not in possession of the proper^ sold, an 
assertion of ownership on his part is an express 
warranty of title.*! 

Property in custodta legis. An assignment of a 
right to personal property, then under an execution, 
carries with it no warranty of title.** 

§ 335. —— Construction and Scope of War¬ 
ranty 

a. In general 

b. £\’iction and damage 

a. Xn General 

An Implied weminty of title has been declared to be 


in effect a covenant for quiet enjoyment, end, while It 
la broken If at the time of the sale the seller has no title, 
there la no breach where the seller has the entire estate 
In the property and the legal power to diepoae of It. 

The implied warranty of title has been declared to 
be m effect a covenant for quiet enjoyment,** al¬ 
though there is authonty for the statement that the 
warranty of title to personalty does not run with the 
property*^ and that the buyer’s right of action is 
lixmted to action against his immediate seller on 
proof of the breach.** While a warrant of title 
IS broken if at the time of the sale the seller has no 
title,** or there is an outstanding paramount title,*^ 
there is no breach of warranty of title where the 
seller has the entire estate m the property and the 
1^^ power to dispose of it,** and a warranty of 
title is not breached, although the seller has no title 
and It 18 in a third person, where the latter ratifies 
the sales contract ** 

A warranty of title is not necessarily confined to 
the nght of the seller to dispose of the property, but 
18 sometimes deemed to mclude a warranty that his 
title IS perfect and free from all hens and encum¬ 
brances.** It refers only to the condition of the title 
at the time of the sale,*! and is a warranty only 
against a superior title,** or existing encum¬ 
brances,** and not that ibe title will not be dis¬ 
puted,** nor does it warrant the purchaser against 
loss sustamed by virtue of a hen subsequently ans- 
ing** or hy virtue of an muring jien which the 


96. Tenn.—Goodloc 
Humphr 828 
58 CJ p 784 note 41. 


V. Whiter 9 


81. Mar-aiyers V Smltli, 27 Md. 9L 
l£l8o —Blowott V. aivaso, 42 
804. 


14b XJ—Gould V BourgoolA 18 A. 

64, 81 XJrxaw 261. 

55 C J. p 788 note 14. 

IB. Ala.—Edwarda v. Beard, 100 So 
101. 211 Ala. 251. 

la. Ala.—Edwards ▼. Beard, supra. 

17. Wls.—Efiicpatridc v Kepler, 160 
NW 1047. 164 Wla. 858 
55 O J p 788 note 17. 

IS. KD—Bt. Anthony, etc., EL Go 
▼ Ilawaon. 126 XW. 1018, 20 XD. 

18. Ann Gns.l912B 1887 
88 OJ. p 788 note 18 

19. Ala.—Edwards v Beard, 100 So 
101, 211 Ala. 251. 

90l hi —Bergen v Riggs, 84 ZIL 170. 
85 AmJ) 804. 

91. ICO—Davis V Cramer, 176 S.W. 

468, 188 1CO.APP. 718. 

99, KTr-HOpkins v Orlnneil, 28 
Barb 588 

98. K CL—Hodges ▼ TVIlhiason, 15 S 
EL 941, 111 N.a 56, 17 LiRJL 545 
94. NTw—BordweU V OoUle, 45KT 
494. 

ac.—IBauldla v. lOUord, 121 aSL 
547. 127 aa 508. 

SB. N.Tw-^BordwOU V. COUle, 45 K.T. 
494. 

ac—Hkaldfn v. ICUfordL 121 aa 
547. 127 SC 808. 


sax liens 

Express warranty that all tax liana 
outstanding againt the property had 
been settled and compromised, being 
untrue, was breached at time it was 
made.—Cleveland Wrecking Co of 
Cincinnati v. Federal Deposit Ins. 
Coip, D.CLFan 66 FSupp 921 

97. Qa^-Burpee v Holmes. 64 SJD. 
486. 182 Ga. 464 

55 GLJ p 784 note 42. 
sa Ky-^Proctor v. ICaryman, 2 Kj 
Qp. 2L 

98. Cal—Conger v Italian Vineyard 
Co.. 199 P 508, 186 Oal. 404. 

55 CLJ p 785 note 68 


Boss of title 

A tenant who owned buildings on 
land with right of removal and who 
sold them to purchajaer. did not 
breach covenants to purchaser war¬ 
ranting lawful ownership, freedom 
from encumbrances, right to sell, 
and to defend agalsist lawful claims 
and d em an d s of all parsons bscanse 
purchaser lost tltls to buUdinga for 
failure to remove them within rear 
sonaUe time after termination of 
t e na nc y or because tenant failed to 
defend landlord’s real action against 
purchaser after euch reaeonable time 
—McEusick V. Murray, 192 A. 422, 
185 Ma 169 


80. XJ —Mygliadk v Xjepcre, 69 A 
2d 772, 6 NJ Super 505 
Fa.—Fieln v James, 61 PaJDlst. lb Co 
176, 89 IiuaXegH^ 401. 

55 CLJ p 789 nets 9A 
Men on, past of p s o psg ty 
A warranty of title In condltloiisl 
sales contiaet for sals of automobile 
was brsschsd by sa encumbrance on 
two of the tlrsA sines the tires are 
an eeeentlel part of the thing eold.— 
Rundle V Capitol Chevrolet, U9 8.W 
8d 217, 28 TennJbpp 151. 
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89, XT—Atkina T. BoOlsy, 8 
Thompa.&G. 822 

XCL—Shobsr v. Robinson, 6 X.C. 22 

88. Qa.—MUaby v Wldinosmp^ 124 
SJB. 780. 88 GaApp 716 
55 GLJ p 782 note 27. 

84. Tax.—Jonas v. HOod, dvAppL, 
46 SW. 71. 

8B. Ga^-Malsby v Wldlneamp^ 124 
SJ9L 720, 88 GaApp 716 
MA—Myers v. Smith, 27 Md. 21. 
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purchaser has assumed to pay as part of the con- r 
sideration*^ Title subsequently acquired by the 
seller, who at the time of the sale had no title, may 
be deemed to inure to the benefit of the bu> er, pre¬ 
cluding the seller from obtaining the property from 
the buyer on the strength of sudi title but one 
delivenng personalty free from claims on the part 
of the parties has been held not precluded from en- 
forang tax executions against the property, since 
such delivery does not amount to an assumption of 
an obligation to pay taxes 

Vahdtiy of adverse claim A biqrer of goods can¬ 
not recover on a warranty against encumbrances 
and a guaranty against lawful elamiff for damages 
on the ground that an attadunent was levied while 
the goods were m his possession, unless the attach¬ 
ment was vali(L^^ If a purdiaser being dispossessed 
brings suit to recover the prc^erty, the seller join¬ 
ing therein, and before trial dismisses the suit on the 
advice of the seller, this amounts to an acknowl¬ 
edgment by the seller of the validity of the adverse 
claim It has been said, where the seller war¬ 
ranted that he had good title, but where, as a matter 
of fact, the btle was disputed and a claim made 
agamst the property, that a reasonable doubt as to 
the title IS suffiaent to authorize its rejechon.^^ 

Defense of HUe. Although the rule will not be 
applied where its application would m effect penalize 
the buyer for a failure to do an impossible thing, 
the seller must be given an opportumty to defend 
his tide before the buyer can recover damages for 
breach of warranty of title When suit is brought 
by a third person alleging a claim on the property 


^ against the purchaser, the seller may intervene and 
defend the suit,-^^ and, if duly notified of the pro- 
, ceedings, is bound to do so If the sdler is noti¬ 
fied by the purchaser of the pendency of the suit 
and fails to defend, the purchaser may decline to 
contest the claim and look to the seller on the war¬ 
rant* Notice that the goods have been replevied, 
together with a demand for protection, is equivalent 
to a demand to defend the title,and the seller’s 
refusal to defend after notice excuses a formal de¬ 
mand to defend Having once been notified that 
an action has been brought, the seller is bound to 
take notice of all subsequent proceedings without 
further notice Where the seller insists on the 
buyer resisting an action of replevm before a jus¬ 
tice of the peace for the goods, agreeing to pay the 
costs of the suit in case of an adverse judgment, the 
seller cannot refuse to pay such costs because of the 
refusal of the bu^er to prosecute an appeal from the 
judgment of the justice,^^) and the buyer is not 
reqmred to prosecute the replevin smt further than 
a justice’s court to have his right to the ownership 
or possession of the property sold to him deter¬ 
mined.^^ 

Lost property. A buyer may recover for a breach 
of an implied warranty of title, although the sub¬ 
ject matter of the sale has been lost or destTpyed.^^ 

Accidental failure of justice A vendor is not 
liable under his warranty for an eviction resulting 
from an accidental failure of justice-^^ 

Special warranty. Where diattels sold were forci¬ 
bly taken from the buyer under an adverse claim 
and notes thereafter given m payment were de- 


Tun Isvv 

Whttrs tbs lien of a tax on stock 
of goods did not sttaoh until levy of 
the tax was made by bosrd of soper- 
vlsors, and the goods were 8<dd In 
hulk prior thereto, buyer could not 
recover from seller amount of taxes j 
paid on merchandise on theory of 
breaidi of ImpUed warranty agalnat 
enoumbrancea—Btanera Union Co¬ 
operative of Jefferaon v Formers Un¬ 
ion Co-operative Brbkerage^ IS KW 
Id 818, 70 SD 8S 

aa Iowa.—Anderson v. Anderson, 
ISO NW 710, 150 Iowa 065 
55 CJ p 784 note 40 

517. m.—Fowlea v. Vallandigham, 48 

ni. SOS 

88. Ctau—lisdbetter v Farrar X<um- 
ber Co, 171 SSL ST4. 177 Ga. 778 

88. Or—Price v The Boot fiChop^ 146 
P. loss, 75 Or S48. 

40l Qa.—Vickery v. Chamberm 11 
SB. 68S, 85 Ga. 605. 

dau H.T—ISkrln v FTandaea Bayaa, 


Inc., SOS NTS 577, 147 Mlac. 186, 
alBnned 263 NTS 579 288 App. 
Dlv 779, aflinned 189 NJBL 692, 168 
NT 550 

48. Wash.—North American Com¬ 
mercial Co V North American 
Transp, etc., Co, 100 P 985, 52 
Wash. 501. 

55 C.J p 786 note 76. 
joindar la fbzeoloniso pso oe sd ln gi 
Where a third person foracloaed on 
motor vehicle and plaintiff purchaa- 
ed at sale In order to protect hla 
title, plaintiff neither could nor was 
he required to vouch his eeller Into 
court to establish such seller's liabil¬ 
ity before plaintiff oonld sue for 
breach of warranty ainoa pUlntlff 
jwms not a defendant in the foredo- 
lanra proceedinga^—Watkins v. ICnaa 
I 60 SAld 90, 78 QaJld»p. 17 

4& US—Bouear v. U. St 89 CLCL 
508 

Aria.—dd Pueblo Motors v. Aharca, 
288 P 656^ 87 Aria. 29 
55 CLJ p 786 note 77 
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44. Tex.—Parker v. Nolan. 87 Tex. 
85. 

46. fls floipne Fszla eltad in 
Cook ▼. Pollard. 179 SJC 264, 265, 
50 Ga.App 763—Perrin \ Reardon, 
168 SB. 800, 44 GaJLpp. 828 

NT—Baltimore Steam Packet Co. v. 

Garrlaon, 6 Daly 246. 

4gL CCnn.—Tliomaa v Ferriaa. 155 A. 

829, 111 Conn. 589 
55 C J p 786 note 89 

47. Aria.—Old Puablo Moiora v 
Aharca, 288 P. 566. 87 Aria. 29 

dSL NT—SehnuimaCher v Bennedy, 
88 NTa 848 

49 . NT—Slaadale v BabcoCk, 1 
Johns. 617. 

50. AriL—MorrtB v Hulliiua 27 aW. 
2d 607, 181 Ark. 671 

8Li Azk.—Uorrta v. Mulllna. supra, 
at. NT— BtxSkmum v. Bonnann, 2 
eld Smith 409 

sa ISL—CodBerell v. Smith, 1 Da. 
Ann. 1. 

55 OJ p 786 note 86. 



S 335 


SALES 


T7 CJS. 


posited on condition that, if the seller Aould make 
the title good, they should be delivered to him, but 
otherwise to the buyer, the condition should be con¬ 
strued as a special warranty against the adverse 
which did not bind the seller to estabhsh 
his title in a separate action against claimant 

Faalure to deliver a written warranty as agreed 
constitutes a breach of contract,^^ the warranty 
of title conferred by statute not being equivalent to 
a written warranty of title 

Character of property as personalty; right to 
move Buildings sold as such, although they may 
tedmically be personal property, may nevertheless 
have the attributes of real estate as far as the con¬ 
struction of a warranty of title given on the sale 
IS concemed.^^ A statement of the seller that the 
property was then and would always remam per¬ 
sonal property, and could be moved by the purchaser 
at any time, is to be so mterpreted as to give effect 
to the intent of the parties, in the light of the ar- 
cumstances m whidi it was made 

b. Bvietion and Damage 

Q«nerally, fn the ebeenoe of statute, there must be an 
aetual or eonstructive eviction of the buyer before an 
action may be maintained for breach of warranty of title, 
on the theory that there must be an actual loss to the 
buyer rather than a mere continoendy of loss 

In the absence of statute otherwise providmg, it 
IS generally held that before an action may be 
maintamed for breadi of warranty of title there 
must be an eviction of the buyer,which may be 
actual or constructive,^^ such as a surrender to a 


valid adverse claim,** payment to discharge an en¬ 
cumbrance m order to retain the property,** or a 
recovery, hy one having an adverse title, of judg¬ 
ment,** which, according to dlle view, must have 
been satisfied before a cause of action accrues on 
the warranty,** although there is also authority to 
the contrary ** The theory of the rule is that there 
must be an actual loss by defect in, or failure of, 
title and not a mere contingency of loss,*^ smce 
there is no actionable breach of warranty until the 
buyer’s possession is disturbed by the assertion of 
a paramount title ** The mere existence of a right 
against the property without any attempt to enforce 
It agamst the purdiaser is not suffiaent,** and so, 
where the buyer has not been compelled to pay the 
seller’s share of taxes on the property sold m order 
to protect the property, there can be no recovery 
on the warranty 7* However, under some statutes, 
an action may be maintained for breach of an im¬ 
plied warranty on the part of the seller that he had 
a nght to sell the property, although no one has as¬ 
serted a daim of title superior to that of the pur¬ 
chaser and his possession has not been disturbed.^^ 

In order to constitute a breach, the eviction must 
be by a title actually superior 7* However, it is not 
necessary that the buyer should wait for an ad¬ 
judication against him,^* or the msbtution of l^;al 
action agamst hun,7* or actual diq>ossession,7* nor 
is It necessary that there be an actual eviction by 
process of law from the use of the property,7* or 
that the buyer be deprived of the goods by the real 
owner,77 or that, when sued m r^levm by the ad¬ 
verse claimant, he execute a redehvcry bond ,7* and 


54. Dak.—Cheatham v Wilber, 46 X 
W 580. 1 Dak. SS5 

58. Dak.—Cheatham v. Wilber, su¬ 
pra. 

55. Cel—HuU ▼ Hay. 861 P. 810, 
80 CaLApp. 884. 

57. Cal—Hull Bay, supra. 

88. Pa.—Fein V James, 61 PaJDlst. 
Ot Co 176, 89 liUsXey Reg: 401. 

85. lease.—Dawrenson v Woroeater 
Liunch Car & Carriage Mfg Co, 
15 NJLSd 978, 800 Mass. 648 
Abaeaoe of iatsEfeseaoe by seUev 
A reasonable oonstructlon of such 
statement was that* as tar am the 
seller was oonoemed, the property 
would remain personal property and 
oould be moved by the buyer with¬ 
out Interference on the seUer's part. 
—laLwrenson v Woreester Dunoh Gar 
Sk Carriage Mfg Co*, supra. 

66b lAF-Brescher v. Servioe Kotor 
COn App.. 44 So 8d 886 
66 C J p 784 note 44. 

Voseelesiixa of a prior undeclared 
mortgage constitutes an avlctlou of 


purchaaer of personal property— 
Breecher v Service Motor COn supra. 
61. Minn.—Hersey v lK>ng, 14 NW 
608. 80 Minn. 114 

65 C J p 784 notes 44. 47-51. 

en MluL-^ordan v Van Dusee, 166 
NW 877, 189 Minn. 108, JURJL 
1918B 1U6 

66 GU. p 784 note 47 

63. SC—Mauldin v Milford, 181 S 
B 647, 187 SC 608 
6A Aria.—Old Pueblo Motors v 
Abaroa, 888 P. 666 
66 CJ p 784 note 49 
65. NT—Burt v. Dewey, 40 N.T 
288, 100 Am.D 488 
66* Minn.—Hersey v Dour 14 NW 
608, 80 Minn. 114. 

67. CsL^Plke v Pslhogios, 228 P 
788, 88 CalApp 146. 

66 CU p 786 note 68. 

68i Mont.—Courtney v Cknrdon, 841 
P 288, 74 Mont. 408 
87 CJ P 886 note 88 [a]—66 GU p 
786 note 69 

66 Ga.—Terrell v Stevenson, 26 8 
B. 862, 97 Oa. 670. 
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76. Iowa.—Miller Hotel Co v Cor- 
maJO, 190 N W 624, 194 Iowa 761 

71. Ohio—^BCartin v Coffman, 96 N 
BL2d 286, 87 Ohio App 898—Kwiat- 
kowski V. Hoialbauer, 18 Ohio App 
808 

78. Ky—Boyd v Day, 8 Bush 817 

66 OJ p 784 note 68 

78. Conn.—Oeary v Baaha, 178 A. 
107,118 Conn. 474 

56 CU p 784 note 68 ^ 

74. Or—W S Mdxwell Oo v South¬ 
ern Oregon Gae Corp, 76 P2d 9, 
168 Or 168, 114 A.L«.R. 697 

75. IsLr—New Orieans Public Service 
V Stewart; 119 So 486, 9 lauApp 
619 

NT—Cahill V Smith, 4 NJBL 789, 101 
NT 866 

76. NT-5rational Metal Bdge Box 
Co T Goihem, 109 NTS 460, 126 
AppJ>lv. 101. 

77. NT—Kombluth v Mbskowlta 
199 NTS 288, 180 Miac. 601. 

66 CU p 786 note 66. 

78. Aria.—Old Pueblo Motore v 
Abarca, 888 P. 666, 87 Aria. 89. 
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he owes no duQr to the seller to buy up or extinguish 
hostile dai m s in derogation or impairment of the 
title.^® In an action for breach of warranty m con¬ 
nection with the sale of stolen property it is no 
defense to the seller that the true owner of the 
property had never sued him SO 

A provisional taking of the property by a third 
person in replevin has been held not to be an evic¬ 
tion warrantmg an action by the buyer against the 
seller before the decision of the principal suit,^^ 
but there is authonty to the effect that, where a 
third person held a mortgage on the proper^ at the 
time of the sale, and has taken possession thereof 
after the sale m a pending claim and deliveiy pro- 
ceedmg against plaintiff, there is a breadi of the 
warranty,^^ and that in sudi case a final adjudica¬ 
tion of the claim of the party setting up paramount 
title IS not a condition precedent to an action for 
the breach.^^ A judgment m replevin where the 
record does not disclose on what grounds the judg¬ 
ment was obtained, and it does not appear that the 
judgment depended on the state of the title at the 
time of sale, does not Aovr a breach.^^ The seller 
may be held liable to the buyer for breach of un- 
phed warranty of title where one holding a chattel 
mortgage on the property at the time of the sale 
has replevied the property from a transferee of 
the buyer.85 

The mere fact that a third person has recovered 
the property in an action against a purchaser from 
the buyer is not suffiaent to entitle the buyer to 
recover on the warranty of his seller where it does 
not appear that the buyer had nohce of the previous 
action or that the title under whidi sudi third per¬ 
son claimed was superior to that of the seller.^* A 
buyer may recover, however, without showing that 
he has actually paid any mon^ to his subpurchaser 
on account of his liability as warrantor where it is 
shown that he has assumed such payment,and 


with respect to habihty for breach of a warranty 
of title by reason of an outstanding mortgage, it is 
immatenal whether the propertj was sold prior to 
the maturity of a mortgage thereon and before the 
condition was broken ss A sel ler who has war- 
xuted the title to a motor vehicle is liable as an 
indenmitor to his buyer who, when the vdiicle is 
retaken by the true owner, is compelled to pay a 
judgme nt re covered agamst him by one to whom he 
^d sold it^* Where warranted goods have been 
taken from the buyer to enforce a mortgage hen, 
the seller can comply with his warranty by purchas¬ 
ing the goods and retendering them to the buyer 
with the value of the use while out of his posses¬ 
sion®® 

Koticg of patent infnngemeni Notice by a third 
person of his claim that the artide purdiased in- 
fru^;es his patent is not of itself such an eviction 
of the bu>er as to show breadi of such implied war¬ 
ranty of title or a right to use ®^ 

§ 336. Satisfactioii 

The seller msy esqireesly bind himself by a warranty 
that the goods shall prove satisfactory to the buyer, in 
which event the buyer's determination. If made In good 
Mth, la conclusive 

The seller may, by express undertaking, bind him¬ 
self by & warranty that the goods diall prove satis¬ 
factory to the buyer,®® sudi an agreement is not 
void for uncertamty,®® and, with respect to ma- 
diinery, means that the purchaser, after a fair 
test, is satisfied with its mediamcal utility or opera¬ 
tive fitness for the purposes intended.®^ Where sudi 
a warranty appears, the buyer's determination, if 
made m good faith, is oondusive as to whether or 
not the warranty has been complied with,®® he is 
the sole judge as to that point®® Omversely, how¬ 
ever, the determination of the bcyer must be made in 
good faith,®^ and for a better reason than a mere 
desire to avoid liability ®® A warranty of satisfac- 


Va. Ala.—Hader v. Cole, 67 So 767. 
176 Ala. S4S 

sa Wash.—Argons v Whitoombb 147 
P Sd 601, SO WaslLSd 871. 

81. Minn.—dose v. Crossland, 60 N. 

W. 694, 47 Minn. 600 
66 CJ p 786 note 68. 

88. M d—&bdgos ▼. Wilkinson. 16 S. 

B 941, 111 Kd 66, 17 IjJEUL 646 
OkL—dovengor ▼ Liowls, 96 F 280, 
80 OkL 887, 16 L.BJL.N'S., 410 

88. OkL-^ovongor v IjOwIw supra. 
84. Mi^—Moors Boatwick, 88 
Mioh. 607. 

88. Tonn.—Ward ▼. Bflcko r s oi ^ App, 
8S6SW8d 998. 


86L Ala.—Sails v. Ught, 4 Ala. 700, 
89Ajn.D 817. 

87. 8d— Mknldln ▼. Milford, 181 8. 
B. 647,187 8 d 608 

88. S.d— Mkuldin ▼ Milford, supra. 

88. N’T-Pinnsy ▼. Gsrasdity, 805 
NTS 646, 809 AppJDiv. 680 
48 dJ. p 784 nots 80 

90k Ky —I«ss T. Wooda 171 CLW, 889. 
161 Ky. 806. 

91. ITSb—Amorieaa SOsctrle Constr 
Go V. Oonsumsrs* Gas Co, G CLPa., 
47 F 48, aillrmsd 60 F. 778, 1 dd 
A. 668 

Ga—CSonsolidatsd Phosphats Co. ▼ B 
F Sfurtsvant Co., 98 S.BL 155, 80 
Ga.App. 474. 


98. Tsnn.—Polk v Memphis Tractor 
Co, 11 TsnnJLpp 86a 
56 dJ p 786 nots 98 
Sals on approval ass supra f i 196-801. 
98. Ala^Utlsy ▼. Stsvsns!, ISO Sa 
406, 881 Ala. 606 

94. Ala.—Utley v Stsvsns, su pra. 

98. Wla—iWrhsnst Vsntllslor Oow 
Chicago, etc., R. COb, 88 NW 848* 
86 Wla. 8ia 67 AmJEL 867. 

56 CJ. P 786 nots St 

98. Biy—Dick V Jamss dsi^ JP.. 
Snsotrio CO., 171 SW. lOt 161 Ky. 
682 

9V. Ala.—Utlsy ▼ Stsvsnw 180 So. 
406, 881 Ala. 666 

98. Ala.—Utlay v. Stsvans, snpriL 
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tion ordinarily does not authorize the buyer to re¬ 
ject the goods at his mere whim or caprice,*^ and 
in order to be so construed^ the language must clear¬ 


ly indicate tha existence of an arbitrary authonty 
to reject^ 


C. CONDITIONS 


§ 337. In General 

Where a oontreot of tale eontalne eondltiona prereq- 
nlalte to liability on a warrantyf as a general rule the 
buyer must perform such conditions before he can hold 
the seller liable on the warranty. 

The taking effect of,^ or liability on,< a warranty 
may be made to depend on the performance of 
conditions by the buyer, m which case the buyer, un¬ 
less sudi performance is waived, as considered mfra 
§ 343, or excused,^ or the breach of warranty was 
fraudulently concealed by the seller,^ must comply 
with the conditions imposed m order to hold the 
seller on the warranty,^ and, conversely, may hold 
the seller to his warranty where the conditions have 
been fulfilled ^ The seller’s liability on his warranty 
18 not, however, dependent on the performance of 
independent covenants of the contract by the buyer,^ 
nor IS the buyer’s liabihty on his agreement to pay 
the purchase price of the goods purchased condi¬ 


tioned on independent promises or warranties of the 
seller,^ and a condition to the enforcement of one 
warranty is not a condition to the enforcement of a 
distinct warranty So payment of the purchase 
price is not a condition precedent to an action for 
daunages^^ unless the parties have so covenanted^^ 
or unless the sale is conditional and title does not 
pass until payment^* A written warranty is not 
controlled by collateral conditions not brought to 
the knowledge of tfie'buyer^^ or by conditions not 
forming a part of the contract of the parties.^ 
The failure of the buyer to comply with a condition 
of the warranty will not prevent his rdyizig on the 
warranty where the seller prevented his perform¬ 
ance, as where his failure was due to the seller’s 
breach of warranty.^* 

Construction^ Conditions attached to a warranty 
which are framed by the seller to hmit his habihty 


00. Wlu,—Bzhauut Ventilator Oo v 
Chlcaao. etc.. R. Go, S8 NW S4S, 
ee Wls 118. 67 Anut. J57. 

66 cur p 786 note 86 

a- CaL—Petpotta v Oeraon, 877 P 
167, 98 CaLApp 607 

8. ND—^toold Balance Valve Co v 
Harold, 144 NW. 74, 86 KJD 887 

8. Gm.—International Bjarveeter Co 
of America v DUlon. 65 8 SL 1084, 
126 OMl 67S—Belle City Mfg Oo v. 
Palmer, 186 SH 219, 68 Ga.App 
481. 

A BL—Hiaeenwinkle Grain Co v 
Doolay, 180 lUApp 76 

Uo^Robinaon v. Uaon, 124 6 W 690, 
146 MowApp 68A j 

Si Ga.—Belle City Mfy. Co v Palm¬ 
er, 186 8 B. 819, 68 GaJkpp. 481 

0L Ga.—Intemational Harveater Co 
of America v Dillon, 66 8 B 1084, 
126 Oa. 678—Martin v Sparka Mo¬ 
tor Co. 84 8B.3d 718, 72 GaApp 
688—Harrell v Intemational Har¬ 
vester Co. 89 8 B.2d 487, 70 GaApp 
665—Hells City Mfff Co v Palmer. 
186 8JB: 819, 68 GaApp 481—Prick 
Co. V Bridges. 179 8JBL 861, 51 Ga. 
App 188—OUver Farm Bqiilpinent 
8ales Ca v Neely, 177 8JD. 606, 60 
GaApp 881. 

Sy.—Barnes v. Intematlottal Harves¬ 
ter Co^ 178 8W8d 670, 294 Sy 782 
—BVidc Co V WUey, 168 8W.8d 
100, 890 Hr 665—Black Motor Co 
V. Fonre, 09 8W8d 177, 866 Ky 
481. 


La.—J A Fay A Bgan Co v Rose- 
land Box Co, 188 8o 849, 170 La. 
608 

Md.—Martin v Noirta, 68 A8d 470, 
188 Md. 880 

Mb—W L FleUher 4b Co v Cora- 
well. 48 8 W 2d 488, 888 Mo. 998 
66 C J P 786 note 6. 

Co n d i tion of anottiea oootraot 
Company selling reaping end 
threshing maebtnee. which did not 
Join In execution of contract between 
dealer end purcheeer of mabhine, and 
which did not assume obligation un¬ 
der contract, was held to be without 
right to Invoke provisions of war¬ 
ranty clause of contract In answer 
to purchaser's cross actlmi for dam¬ 
ages for breach of warranty, in eom- 
pany'B action on note executed by 
purchaser In payment of machine — 
Garrett v John Deere Plow Co, Tex. 
GlvApp. 90 8W8d861 

7. NY—Smith v Borst. 89 Barb 
67 

66 OLJ p 787 note 8 

8, Wls —Hammond v. Sandwleh 
I Mfg Co, 181 N.W 1097, 140 Wla. 

485 

56 OJ p 787 note 7 
cnaassa hdd not indepandeKt eove- 
naaia 

Clause warranting uaed automobile 
to be In good operating condition and 
clause stating that dealer would 
make necessary repairs and rep1a**e- 
ments at a reduced charge were held 
not severable and oonstltuted but one 
warranty—Martin v Norrla, 68 A2d 
470, 188 Md. 880 
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0. Wyo—7eton Auto Co v North¬ 
western Pure Bred Sow Oo, 49 P 
8d 848. 48 Wyo 478 
la R.L—Battey v Lunt, 78 A 868, 
80 R.L 1, 186 Am.S R. 980. 

56 C J p 787 note 8 
IL Minn.—Skoog v. Mayer Broa. Co, 
148 NW 198, 188 Minn. 809. 

66 C.J p 787 note 9 
10- US—Norfolk Stave, etc., Corp 
V A H. Andrews Oo. NT, 848 P 
880. 166 CCA 70 
66 GU p 788 note 10 

18. NT—Bngllbh v. EGanford, 87 N. 

TS 678, 76 Hun 488. 

66 C J. p 788 note IL 
I4i NT—Landrethv.wyckolt 78N 
TS 888. 67 AppDiv 146. 

18. Hass—Agooa Kid Co v Blu- 
menthal Import Corporation, 184 
NBL 879, 282 Mass. L 
65 C J p 788 note IS 
Firovlston not la oontraot 
A stipulation as to the time within 
which a claim must be made, print¬ 
ed on a letterhead, invoice, or other 
stationery of the sbller, and not re¬ 
ferred to in the contract of sale, or 
brought to the attention of the buyer, 
will not control the rights of ths 
buyer 

La.—KOdel Radio Corporation v. 

Stader, 181 So 468, 171 La. 469 
Mass.—Agoos Kid Co v. Blumenthal 
Import Corpontlon, 184 NB. 979, 
888 Mass. L 

1& Mont.—Pioneer Bnglneerlng 
Works V McConnell, 818 P2d 641,. 
188 Mont 17L 



77 aJS, 


SALES 


and restnct the benefit thereof to the buyer are to 
be strictly construed against the party .m 'whose in¬ 
terest they are made 

Implied warranty Where there is a speaal con¬ 
tract of 'warranty imposing conditions precedent, it 
takes the place of a like or inconsistent implied war¬ 
ranty and the buyer cannot plead and pro\e failure 
of the implied warranty and thus escape perform¬ 
ance of the conditions precedent's 

§ 338. Test or Trial 

A warranty conditional on a teat or trial by the 
purchaser of the goods purchased Is not breached unless 
the condition Is fulfilled or uralved. 

The parties to a contract of sale ma> fix the 
time within which the property is to be tested.^* 
and, where the warranty is conditional on a test or 
trial to be made by the purchaser for a speafied 
time, a breach cannot be predicated unless the condi¬ 
tion is fulfilled,so or waived, as considered infra § 
343 Where no time is specified the purchaser is 
allowed a reasonable time within which to make the 
test SI It is immaterial, however, whether he tests 
It under the conditions called for by an agreement 
between hun and the seller, if he learns from a test 
under any circumstances that it will not do vrhat 
It has been guaranteed to do.ss 

Duration of test Where provision is made that if 
after a ^eafied penod for trial the 'warranty is 
found not to be fulfilled notice shall be given the 
seller^ the buyer is not bound to contmue the trial 
for the full penod where the failure of the article 
to conform to the warranty is sooner estabhshed.ss 


|§ 337-839 

Impossibility or prevention of test. Where by cir¬ 
cumstances not due to the fault of the buyer a test 
as provided for by the contract is made impossible, 
the warranties may be shown by other e\:dence not 
to hate been fulfilled 

In the absence of any contracUid prozision as to 
a test, the seller is entitled to a fair ard reasonable 
test 1^ the bu>er of the qualitt of the arLcle sold 
before he may be diarged 'with a b’-eacn of war- 
rant\“,25 but a manufacturer has been held entitled 
to rely on an express warranty as to the qtialit> of 
goods purchased for use m the manufacture of his 
product, and to be under no duty to manufacture a 
sample product for testing purposes before using all 
or a substantial portion of the goods purchased 

§ 339. Notice to Sdler of Defects 

a. In general 

b. Time for notice 

c. Mode and sufiioenqr 

Si Dl General 

In ths absenea of a contractual or statutory previ¬ 
sion to the oontrary, a buyer Is not rsquirsd to give the 
ssllsr notice of defects In the goods purchased In order 
to avail himself of a breach of warranty; but where the 
contract so provides, or, under the Uniform 8slee Act 
where the buyer has seeeptsd the goods, suoh notles / 
Is essential to the right of a purchaaor to rely on a breach 
of warranty. 

In the absence of a statutory or contractual provi¬ 
sion therefor, the buyer is not reqmred to give the 
seller notice of defects m the goods purchased in 
order to a'vail himself of a breadh of warTanty,*^ 
although It has been held that a buyer may not 


17. Iowa.—Henrlott v. Main, 279 N 
W 110, 225 Iowa 20 

55 C J p 788 note 14 

18. Mo.—Acme Harvestlns Mach, Co 
V Gaaporson, 163 SW. 1089, 168 
Mo App 658. 

56 C J p 788 note 16 

18. Arts—Prattp-GUbert Co ▼ BH- 
dretb, 207 P 264. 24 Arls. 141. 
aou Ark.—(General TaUclna Pictures 
Corporation v Shea, 61 SW8d 480, 
187 Ark. 668--Carl6 v Avary Pow¬ 
er Machinery Co, 48 SW2d 699. 
185 Ark. 799 
OOCJ p 788 note 17 
Acceptance and retention of goods as 
waiver of breach or acceptance of 
perfoimanes of warranty see infra 
i 846. 

Tsudity 

Waanranty oondltlonsd on test of 
machinery sold la lawful—Carle v 
Avery Power Machinery Co • supra. 

SI. Arls.-^PratM3Ulbert Co v Hil¬ 
dreth, 207 P 264. 24 Aril. 141. 

42 cur. P 784 48. 


"A reasoili'hle tbae within which a 
buyer can test the article to ascer¬ 
tain its conformity to the gusxanty is 
auoh as to give him a fair and eulB- 
dent opportunity, all circumstances 
consider^ and the buyer of a tractor 
would have until the following spring 
to moke the test if the ooqgltions on 
his land were such that it could not 
be mads before that—PrattrOilbert ‘ 
Co V Hildreth, supra. 

88. Aria—Pratt-Gilbert Co. v Hil¬ 
dreth, supra, 
ju pifaiiip vstaldls 

Arts.—PrattFGilhsrt Co v HUdreth, 
supra. 

88. 8 D—J L Cass ThrsaUng Mach 
Co V Gidley, 182 H.W. 711, 28 & 
D lot 

65 CJ P 788 note 18 

84. HT—Socony Burner Oorp. t 
G old, 227 K.TG. 552, 227 AppJUv 
869 

65 (U P 789 note 26u 

88. Hy^-MiddLssboro S l ack Gsm 
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Coal Co V Capps, 180 SW2d 567, 
297 Ey 600. 

55CJ. p780iiots2t 

by buyer of de\lce sold for specifle 
purpose STS essential to recovery for 
breach of implied warranty—Chap¬ 
man Drug Oo V. Southern Ice Cream, 
Ice A Milk Co, 61 SW.2d 164t 250 
Hy 80 

SSL Pa.—^Industrial Bayon Corn v. 
Caplsn, 190 A. 185, 125 PaSuper 
414. 

87. OkL—T H. Rogers tumber Co 
V M. W JUdd laimber Co., 153 P 
UO, 62 OkL 887. 

55 C J. P 806 note 68, p 807 notes 70, 
7t 

Waiver of breach of waxmnty by ae- 
eaptance and retention of goods see 
infra I 845 

Deasy Ik gMag sotloe heia wA to 
pceelnde zeoovesy 

KOn.—Martin v A Ij Scott Lumber 
Co., 278 P 41t 127 Ran. 39t 
66 aJT p 808 noU 86 Cdl (1), (2). 
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recover consequential damages for a breach of war¬ 
ranty due to a mistake of the seller, where the buy¬ 
er discovered the defect m ample time and mth easy 
opportumty to avoid the injury, but failed to notify 
the seller;** and it has been held that a buyer dis- 
covenng the defective condition of a purchased 
chattel, or knownng that it is useless or nearly so 
for the purposes intended, should immediately notify 
the seller of his discoveries, especially where the 
diattel IS of a penshable nature or its usefulness is 
rapidly impaired by use ** 

In the absence of a statutory or constitutional pro¬ 
vision to the contrary,** where the warranty is con¬ 
ditioned on the gi\-ing of notice of defects to the 
seller, the buyer must give notice in accordance 
with the terms of his contract, m order that he may 
be entitled to assert a breach of the warranty,*** un¬ 


less such notice is excused,** or waived, as con¬ 
sidered mfra § 343 b Thus, where the contract 
provides that if defects develop the seller shall have 
notice and an opportumty to replace or repair the 
article, notice of the defects must be given in order 
to fix the seller’s hability,** even though the defect 
IS latent*^ However, the failure to give notice 
wnll not prevent the buyer from holding the seller 
hable for fraud,** as where the defects were fraud¬ 
ulently concealed from the buyer ** 

Under Umform Sales Act § 49, if after acceptance 
of the goods the buyer fails to give notice to the 
seller of the breach of any promise or warranty 
withm a reasonable time after the buyer knows, or 
ought to know, of such breach, the seller is not liable 
therefor*? unless there is an express or implied 


S8. OkL—Fanis Valley Millina Co v 
Gabbert. 78 P2d 6S5, 1S2 Okl 500. 
117 AJUR. 466 

flS- La.—Hernenway. Inc. v RoaA 
App. 175 So 592 

80. OkL—Pennlnaton Grocery Co v 
Wood. 228 P. 865, 97 Old. 220. 

55 (U p 789 noU 28 

81. UAI—Prlaoriflco Wilson De la 

Argantina v Weirton Sted Co.. GC 
A.W.Va.. 62 P2d 677—Tucker v 
Traylor Engineerins & g. Co. C 

CJLQUL. 48 F2d 788 

Ark.—Interstate Grocer Oo v Col¬ 
orado aiming 6b Elevator Co. 185 
fiW.2d 661. 199 Ark. 645—General 
Talking Pictures Corporation v 
Shea, 61 SW*2d 430, 187 Ark. 568 
—Carle v A^ery Power 3klachlnery 
C6. 49 SW2d 599, 1S5 Ark. 799 
Conn.—Whitaker v Cannon Hills Co., 
45 A2d 120. 1S2 Conn. 434 
Ga.—Kirkland v John Deere Plow 
Co.. 18 SE 3d 109, 66 GaJLpp 804 
—Belle City Hfg Go v. Palmer, 
186 SE. 219, 58 Ga^p 481. 

Xa.—J. A Ay 6b Egan Co v* Boso- 
land Box Oo, 188 So 649, 170 la. 
602. 

M a s s—MaeXaod v L J. Fox. Inc., 27 
XE.2d 198. 806 Mass. 15. 

55 C.J p 789 note 24 
XmpUsd vanauty of fltnsss 
A pro\l8lon In the contract for no¬ 
tice has been held to appl> to an Im¬ 
plied warranty of fitness for the pur¬ 
pose—^uvland V Wood Bros. Thresh¬ 
er Co. 9 XW2d 772, 212 810 

88; Uo—Robinson ▼. Ugon, 124 S 
W. 590.146 UolApp 684. 

55 CUT p789iiote25 
88. Aik^-Carle ▼. Avery Power Ma¬ 
chinery Co.. 49 S W2d 599, 185 Ark. 
799. 

Gomu—Whitaker v Cannon Mills Go., 
45 A2d 120. 182 Conn. 484 
55 CJ p 789 note 87. 

85. OomL—Whitaker v. Cannon Mills 
OoL, supra. 


8B. Minn—Be Witt v ItaacarMaa- 
trap Co-op Electrical Aas'n, 10 N 
W 2d 715, 215 Minn. 551. 

55 CJ p 790 note 82 
General alTegattona of fraud iusulB- 
dSBt 

Where by the contract of purchase 
the purchasers agree to report to the 
sellers within a time limited all de¬ 
fects, it is error for the court, in Its 
instructions to the Jury in an action 
on the contract, to treat the contract 
as allowing the purcbasers an in¬ 
definite period in which to discover 
and complain of suCh defects, there 
being evidence that they had fnll op¬ 
portunity to do so within the time 
limited, and also that they had 
waived the defects complained of, 
and the fisct that the purchasers In 
their pleadings aUeged in general 
terms that the seUers had perpetrat¬ 
ed a fkaud on them by falsely repre¬ 
senting the Qualities of the property 
sold makes no difference. 

Oa^Malsby v Young, SO 8JDL 854, 
104 Ga. 205 

Mimiw—De Witt V Itasca-Mantrap 
Co-op Electrical Ass’ll, 10 K.W2d 
715, 216 Minn. 551 

86; Oa.^ieelle dty Mfg Co v 
Palmer, 186 S.E. 219. 68 GaJLpp 
481. 

87. U S—^Texas Motor Coa<fiies v A. 
C F Motors Co, C GAPs., 154 F 2d 
91—Fairbanks Morse 6b Co v Con- 
aoUdated Fisheries Co, DCDel, 94 
FSupp. 811, reversed on other 
grounds, GA, 190 F2d 817—U 8 
V Whltln Mach. Works, DGMSss., 
79 FSupp. 851—^Bsbeco Distilling 
Corp V Owings Mills DlsUllsry, 
DCMd., 45 FSupp 880 
Colo—E. J Scarry 6b Co v Paper 
Products Co, 224 P2d 940, 122 
Colo 689 

Conn.—Truslow 6b Fulls v Diamond 
Bottling Corporation, 151 A 92, 
112 Conn. 181, 71 ALuB. 1142— 
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Kirch Y Coon, 160 A 628, 111 Conn. 
564 

Del—Baml v Kutner, Super, 76 A 
8d 801 

Ill —Majrflowor Sales Co v Frasier, 
60 MB.2d 128, 825 DlApp 814 
Md.—May Oil Burner Corporation v. 

Manger, 152 A 862, 159 Md. 606 
Miasa—Howard v Lowell Coca-Cola 
Bottling Oo, 78 NJBl2d 7, 828 Maas. 
456—Pearl v WUlism FUene's Sons 
Co, 68 KB.2d 825, 817 Msssl 629— 
Bruns v Jordan Marsh Co, 26 K 
B.2d 868, 805 Mass. 487—Putnam v 
Great Atlantio 6b Padflo Tea Cow, 
38 K lL8d 866, 804 Mass. 864—Tim¬ 
mins V. F H Joslln Oo, 28 N B.3d 
76, 808 Mass 640, 128 AL.B. 591— 
Savage v Alpha Lunch Co of Bos¬ 
ton. 16 NE.2d 88, 800 Mass. 589— 
Guthrie v J J Newberry Co, 8 N 
B2d 774, 397 Mass 245—Johnson 

V Kanavos, 6 NE.2d 484, 298 Mass. 
878—Sdiuler v Union News Co, 4 
NB.2d 466, 295 Mass 850—Jamrog 

V H. L. Hkndy Co, 187 NJBL 640, 
884 Mass. 196—Idsykowski v Jor¬ 
dan MSndi Oo, 181 NBL 178, 879 
Mass 168 

Neb —Cox V Greenleaae-Lled Motors; 

277 NW. 819, 194 Nsb 1 
NJ—Johnson ▼ Hoffman, 80 A8d 
624. 7 N J 128. 

NM—Transradio Press V Whitmore, 
158 P3d 289, 49 NM. Ill, applying 
law of New York. 

N.Y —Specialties Service 6b Engineer¬ 
ing Oo V. K s m on Soap Products 
Ca,94NYS2d 642. 

Qhiou—Champion Anitwiti 3^od Co v 
L. B. Rei<fik Distributing Co, App, 
78 NB.2d 180. 

Or—Tripp V Bonhard. 200 P.2d 844, 
184 Or. 622—Oocpns gssls dtsA in 
W S Biexwell Co V Southern Ore¬ 
gon Gas Corp, 74 P 2d 594, 697. 168 
Or 168, 114 AL.B. 697. adhered to 
75 P3d 9, 168 Or 168, 114 AUR. 
697—Howard-Cooper Corporation v 
Umpqua Dredging 6b Oonatmctlon 
Go, 86 P2d 590, 148 Or 681. 
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agreement of the parties to the contrary.** This 
statutory requirement for notice is imposed as a 
condition .precedent to the nght to rely on a breach 
of warranty,** and is not m the nature of a statute 
of limitations^* It applies to express^^ and im¬ 
plied^* warranties, and no distmction is made be¬ 
tween such warranties ^* It is concerned with the 
recogmtion and extinction of nghts and not with 
procedure, and hence it is not restricted in its ap¬ 
plication to some forms of action or to some de- 


I fenses,^ it applies regardless of the remedy 
I which the buj'er endea\ors to take advantage of the 
breach of i\arranty.^* The requirement of notice 
of defects applies to a resale by the original buyer, 
where the remote bn 3 ’er claims latent defects which 
are demed by the onginal buyer.^* 

The statutory requirement of notice has been held 
to appl>* only to those cases m which, under the 
common law, the fact of the acceptance of the goods 


Fa.—Bradford Gasoline C9o ▼ Han-1 
ley CO, 178 A. 401, 815 Fa. 441— 
Wrisht y General Carbonic Co, 
114 A. 617, 271 Fa. 888—Capitol 
Records Dlstribntina Co of N^ew 
York V Geller, Com FL, 60 Deuph. 
Co 84—-Yioary v Hiehel, Com-FL, 

80 Erie Co 80—McKee Glass Co y. 
Tumbach, CobclFL, 88 LusXesJteff 
88 

SD—Gilaer y Montgomery Lumber 
Co, 47 X W 8d 281—Jan Ree Frocks 
y Fred, 2 NW2d 696, 68 SD 856 
Tenn —Gilpin y. J B Colt Oo., 7 
TennApp 680. 

Wash.—Suryan y Lake Washington 
Shipyards, 800 F 941, 168 Wash. 
164 

Wis—Ace Engineering Co y West 
Bend Mhltlng Co, 11 XW2d 627, 
244 Wia 91 

Wyo—Teton Auto Co y Northwest¬ 
ern Pure Bred Sow Co., 49 F 2d 648, 
48 Wyo 478 

66 aj p 804 note 44, P 807 note 82 
Fnxpose of notloe 

(1) The purpose of the notice is to 
advise the seller that he must meet a 
claim for damages, as to whi<di, 
rightly or wrongly, the law reauires 
that he shall have early warning 
US—Texas Motor Coaches y A. C 

F Motors Co, CCA-Fa., 164 F2d 
91—Columbia Axle Co y American 
Automobile Ins. Co, C.C.A.Ohlo, 68 
F 2d 206—American Mfg Co y 
United States Shipping Board 
Emergency Fleet Corporation, CG. 
A-NT, 7F2d 665. 

Cal—Whitfield v Jessup, 198 F.2d L 

81 Cal 2d 826 

NH.—Haselton v. First Nat. Stores^ 
190 A. 280, 88 NH. 409 

(2) The purpose of the notice is to 
enable the seller to take any reason¬ 
able steps to minimise the damages 
for whlifii he may become liable- 
Texas Motor coaches v A. C. F. Mo¬ 
tors Co, CLCJLFa.. 164 F2d 91—U. S 
y Whltin Mach. Works, D aMass., 79 
FSupp 86L 

(8) The purpose of the notloe Is to 
ameliorate the of the com¬ 

mon-law rule in some states that the 
mere acceptance by or passage of ti¬ 
tle to the buyer constitutes a waiver 
at any remedies for breach of war¬ 
ranty, and at the same time gives 
the sOUer some protection against 


stale claims by reuuirlng notice — 
Whitfield y Jessup, 193 P2d 1, 81 CaL 
2d 826 

(4) Waiver of breach of warranty | 
by acceptance and retention of goods 
see infra 6 846 

Bales of seed 

The statutory roQuirement for no¬ 
tice applies to sales of seed^—Mallery 
v Xorthfield Seed Co, 264 NW 578, 
196 Minn. 139 j 

Frop e rty covet e d by watebonse xe-l 
oaipts 

Fact that whisky purdiased from 
distiller was covered by warehouse 
receipts which were transferred, not 
negotiated, to buyer in addition to 
formal contract between buyer and 
distiller, was immaterial in determin¬ 
ing whether buyer failed to give no¬ 
tice of alleged breach of warrant} 
within a reasonable time—Esbeco 
Distilling Corp v Owlngs Mills Dis¬ 
tillery, DCMd., 48 FSupp 8S0 
88. US—U S y Dewart Milk Frod- 
ucta Co, OCJLFa., 9 F2d 706. 

66 C J P 808 note 88. 

Dl tf bsenoe of oo a te s otasl pcovlsloa 
to ooBtracy, provisions of sales act 
apply —Esbeco Distilling Gorp. y 
Covings Mills Distillery, DOMd., 48 
FSupp 880 

88. Colo—EL J Scarry & Co v Fa- 
per Froduots Co., 224 F 2d 940, 132 
Colo 689. 

Or—W S Maxwell Co. v. Southern 
Oregon Gas Corp, 74 F 2d 694, 168 
Or 168, 114 AJjJEL 697, adhered to 
76 F2d 9, 168 Or 168, 114 A.LJL 
697. 

Wis.—Lumbermen's Mut. Cas. Oo v 
S Morgan Smith Co, 28 NW8d 
848, 261 Wis 218—Simons v Brock¬ 
man. 28 NW.2d 464, 249 WIS. 60, 
rehearing denied 24 NW2d 409, 
249 Win. 50—Tews v Marg, 16 N 
W2d 795, 246 Wls. 245, followed in 
Hemmy v. Marg, 16 NW2d 798, 
246 Wla 351—Ace Engineering Co 
\ West Bend Malting Go, 11 NW 
2d 627, 244 Wls. 91—Mardh Wood 
Frodnets Co. v Babcock ds Wilcox 
Co, 240 NW 892, 207 Wls 209 
dOi Wis.—Simons v Brodkman, 22 N 
W 2d 464, 249 Wls. 50, rehearing de¬ 
nied 24 NW2d 409, 249 Wla. 60— 
Marsh Wood Froducto Oo v Bab¬ 
cock ft Wilcox Co, 240 NW 882, 
207 Wia. 209 


41. Wia—Tewa v MSrg, 16 NW2d 
795, 246 Wla 245, followed in 
O-Rellly y. Marg; 16 N.W2d 798. 
346 Wia 260, and Hemmy y Marg, 
16 NWSd 798, 246 Wla 26L 

48. Masa—Johnson v. Kanavoa 8 
NJB.3d 484. 296 Mdsa 878 
NJT—Johnson v HolTman, 80 A.8d 
624, 7 N J 128. 

Wia—Tewa y Marg, 16 NWAd 795. 
346 Wia 345, followed In O'Reilly 
y. Marg. 16 XWSd 798, 246 Wla 
250. and Hemmy \ Marg, 16 N.W. 
3d 798. 246 Wia 35L 
Wyo—Teton Auto Oo v Northwest¬ 
ern Fore Bred Sow Co, 49 P 3d 648, 
48 wyo 478 

48. Wyo—^Teton Auto Co y North¬ 
western Pure Bred Sow Oo, supra. 
55 C.J. p 808 note 84 

44. Or.—Tripp v Renhard. 200 PAd 
644, 184 Or 623. 

45. Or—Tripp y Renhard, supra. 

Psj—B radford Gasoline Co y. Hhn- 

ley Co, 178 A. 401, 815 Pa 441 
SD—Jan Ree Frocks v Pred, 2 N. 

W2d696,68 8J> 866 
Wla—Simons v Brockman, 28 NW. 
2d 464, 249 Wia 59, rehearing de¬ 
nied 24 N.W.2d 409. 249 Wla 50— 
Marsh Wood Products Co v Bah- 
eock ft Wilcox Oo, 240 N.W. 893, 
307 Wla 309 
Notice of 

Breach of warranty and intent to 
rescind as condition precsdent to 
right of buyer to reecind see su¬ 
pra I 106. 

Defect as condition precedent to 
action, defense, or coonteitfiaim- 
for breach of warranty see infra 
i 856 

I Remedies for breach of warranty 
generally sea infra ii 849-85L 

4a US —Columbia Axle Oa t. 
American Automobile Ina Co., CGL 
AOhia 63 F3d206. 

Btfosgl to heUeve 
The original buyer's statntOTy ob¬ 
ligation to gl\e notice to seller of 
breach of warranty within reasonable 
time is not affected by his refusal to 
believe information disclosing defeets 
to be reliable until judgment was ob¬ 
tained against him.—Columbia Axis 
Oo y. Aznerican Antomobila Ins. Co., 
supra. 


1227 



§ 339 


SALES 


77 aj.s. 


might be said to have some bearing on the validity 
or the good faith of the buyer’s claim of breach of 
ivarranty>7 Thus, it has been held or recogmzcd 
that It apphes to sales of goods the inspection or 
use of which discloses a defect of quality, quantity, 
lade of confonnance to sample, failure to comply 
with description, or other cognate drcumstance 
which causes money damage to the buyer,^^ 
or to a failure to deliver on time, as considered 
supra § 151, but that it does not apply to a bu 3 er ’8 
claim of breach of warranty of title Although it 
has been held that this statutory reqmrement for 
notice does not apply to sales of goods for immediate 
use^o or to sales of food for immediate human con¬ 
sumption,^^ It has also been hdd that it applies to 
all " goods” as that term is defined in the Umform 
Sales Act,^* and that it apphes where the sale is 
of an article for immediate use,^^ mcluding sales 
of food sold for human consumption^^ or for im¬ 
mediate consumption,^^ and whether the action for 
breach of the u-arranty sounds in tort or m con- 
tract.5® 

Article entirely ziorthlcss The rule requinng the 
gi\ing of notice of defects as required by a warranty 
will not operate to permit a recovery of the pur¬ 
chase price b> the seller where the article is worth¬ 
less.®^ 

Second notice. Wliere the sdler has a reasonable 


time after notice in whidi to remedy the defect, 
after the bu^'er has given notice no further notice 
is reqmred within a reasonable time for the seller 
to respond®® or after the seller has responded and 
undertaken to make good the defect®® 

Separate proznsions tn contract. The sdler has 
been held not entitled to notice of a breach of war¬ 
rant because of a separate and distmct clause not 
embodied in the warranty and providing for notice 
of defects within ten days after receipt of goods 
The seller’s right to notice is not affected by a fur¬ 
ther provision for the return of the artide if de- 
fcctive.®^ 

Sale not completed. The buyer’s failure to give 
notice of defects in accordance with the require¬ 
ments of the contract is nmnatenal where there was 
no delivery and therefore no con^leted sale of the 
artide m\olved.®® 

h. Time for Nodee 

The parties may atlpulate In a contract of sale with 
respect to the time within which the buyer may give 
notice of defects, and under the Uniform 8alea Act, after 
the goods have been accepted, notice must be given with¬ 
in a reasonable time after the buyer lcno%ire, or ought 
to know, of the breach of warranty. 

The parties may stipulate m a contract of sale 
with respect to the tune within which the buyer may 
give notice of defects,®® and ordinarily where the 


err. Or—W S SSaxwell Go v South¬ 
ern Oregon Oaa Corp^ 74 P.2d 594. 
158 Or. 16S. 114 A.L.R. 697, adhered 
to 75 P 2d 9. 15S Or 168, 114 A.UL 
697 

Wash.—O'Connor v Tesdale, 209 PSd 
274. 84 Waah.2d 259 

40. XT—Kennedy t P. W TTool- 

^ worth Go, 200 X T.S. 121, 205 APP> 
Dir 64S. 

Or—W 8 MCxwell Co ▼ Southern 
Oregon Oaa Corp., 74 P2d 594, 168 
Or 168. 114 AJUR. 697, adhered to 
75 P2d 9. 138 Or 166. 114 A.L.B. 
697. 

Waah.—OConnor ▼ Teadale, 209 PSd 
274, S4 Waah.2d 259 

68 l Or—W. S MCzwell Co v South- 
am Oregon Oea Gorp., 75 P.2d 9. 
156 Or 168, 114 697—W. S 

liaswell Oo. r. Southern Oregon 
Oaa GorPn 74 P2d 594, 158 Or 168, 
114 JlXA 697, adhered to 75 PSd 
i, 168 Or 188, 114 AXt.R. 697 

Waah.-^rOomior v. Teadale^ 209 PSd 
274. 84 WadLSd 259. 

Ml X.T.^-Sflverataia v R. H. Maoy 
4b On, 40 KT&2d 916, 286 AppJDfv 
S. 

MaoddUotagte 

8r.T.^llverateliL v. B. EL Macy 4b 
Cifc, aopim. 


51. XT—Kennedy v F W Wool- 
worth Oou. 200 KTK 121. 205 App 
Dir 648 

88 . Waah.—^Baum v. Hurray, 162 P. 

2d 801, 28 Waah.2d 880. 

88 . Cal—Whitfield r JTeaaup, 108 P. 
2d 1, 81 CaL2d 826. 

54. Maas—Sarage v. Alpha Lunch 
Co. of Boaton, 18 XE2d 88 . SOO 
Hass. 520—Jamrog r H. L. Handy 
Go, 187 XE. 540, 284 Haas 105 
Waah.—Baum v Murray, 162 P2d 
SOL 28 Wash. 8 d 890 
88 , CaL—Whitfield v jresanpL 108 P. 
2d 1, 81 CaL2d 826 

Maas—Johnson r Kauaros, 8 XEL 
484, 296 Mass. 878—Bchnler r. Un¬ 
ion Xews Co., 4 K.S2d 486. 296 
Mhsa. 850 

XA—Biaaelton ▼ First Xat. Stores, 
100 A. 280, 88 XEL 408. 

B& Cal—Whitfield V. Jessup, 188 P 
2a L 81 CaL2d 8261, 

87 XC—Eyman ▼. Bronshton, 147 
RE. 484. 197 xa 1. 

65 CJ p 790 note 88 . 
aa us—Murray Go. v. Morgmo, GL 
CLA .8 GL, 280 F 489. 

58 U 8 .—Murray Go. v. Morgai^ su- 

pre- 

eOL Ala.—W T. Adams Mach. Go. v 
Turner, 50 So 808, 162 Ala. 86 L 186 
AdlSB. 28. 


16 L ICldL—Oebome v. Wlgent; 86 X. 

W 1022. 127 Mloh. 624 
Wia—Xlehola, etc., Co. v. GhaacL 70 
XW 772,108Wla.570 

sa Mo—Maasey-Barrla Co. v. 

Quick, 42 8W2d 47, 227 MoJkpp. 
786. 

BefUaal to aoeept deuvery 

Where the buyer has refused to 
accept dellyary of a machine and de¬ 
manded repayment of hla money, a 
provfalon aa to notloa of defects 
within a preaertbed tlma after their 
dlaoorery to InappUcabla—Buckley v. 
Advance Rumely Threehar Co., 188 
XW 106. 106 Xeb 214. 

63l us.—S ociety Brand co v. 
Feloo Fabrics Coip., D GX T.. 92 F. 
Supp. 499 

X T.—Jeaael r Lodewood Teztlto 
Gorp, 95 X.T 8 2d 77, 276 AppJMv. 
876, appeal granted 88 XTSSd 
489, 276 App^v. 1067—Bameh v. 
IX a Dery, Inc., 168 X.T.a 468 


Warranty oondltloned cm giving of 
notice within apeeUtod time If mar 
efalnery proves defective to lawful.— 
Interatate Grocer Oo v. Golorado 
MlUlng 4b Elevator Go., 186 B.WM 
86 , 198 AA 646—Carle v. Avery Pow¬ 
er MadUnery Co. 49 aW2d 696. 186 
Aik. 798L 
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contract^^ or a statute^^ specifically pro\ide8 as to i 
tiie tune within which such notice must be given it * 
must be given within the time fixed m order that the 
purchaser may rely on a breadi of warranty. It has 
been held that the effectiveness of a contractual 
limitation on the time within whidi a buyer must 
give notice of defects should be determined m ac¬ 
cordance with rules of reasonability,and that if 
the defects are of sudi a kmd as to be patent or 
apparent on examination a contractual stipulation 
requirmg notice of claims uuthm a specified time 
will be binding,but that, where the defects are 
latent and not readily discoverable on inspection, no 
unreasonable provision with respect to the time for 
presentment of claims will be given effect 00 There 


IS authonty, hoive\er, which holds that a provision 
as to inspection and claim for defects is not inap¬ 
plicable because it was not practicable to examme 
the goods within the tune specified or because such 
inspection would not have revealed the defect 00 

Under a provision for immediate notice the buyer 
should act promptly,70 and a provision for prompt 
nonce requires notice within a reasonable 
I It has been held that if the time for giving notice of 
defects is not speafied in the ccmtract it should be 
given immediately after the buyer discovers the de¬ 
fective condition of the purchased chattel or knows 
that It 18 useless, or nearly so, for the purposes in- 
tended,70 or the required notice should be given 


Stovlaioa IMld r—oasTils 
Provision in contract of sale for 
canned goods that claims other than 
for swells would have to be pre¬ 
sented within specified number of 
days from receipt of goods was not 
unreasonable and buyer had choice of 
inspecting some of canned goods in 
specified number of days or relying on 
a voluntary adjustment by seller of 
later discovered defects.—Hunt FOoda 
▼ Oaer Bros.* D CConn., 88 FSupp. 
702 

(1) The time within which notice 
must be given must be determined by 
a proper construction of the contract. 
—sAdvance Rumley Thresher Go v. 
Briggs Hardware Co., SJdJaSST. 587, 
208 MO.APP 808—66 CLJ P 790 note 
88 

(2) Provision for notice of defects 
within specified time was construed 
to apply only to defects which came 
to the knowledge of the buyer within 
the stipulated time, and not to re- 
auire the buyer to inspect the mar 
chlnery purchased with a view to glv^ 
ing the notice—W T. Adams Hach. 
Co V. Turner, 60 So 808, 162 Ala. 
851. 

(8) Where machine was bought for 
aeveral principal purposes^ provision 
in sales contract fbr notice to seller 
of breach of warranty within three 
dasrs after machine was put in use 
meant notice after first use for each 
of the purposes for which marhine 
was bought.—Schaefer v Fiedler, 68 
NHSd 810, 116 IndJtpp 226. 

(4) Contract was construed not to 
preclude recovery for breach of im¬ 
plied warranty because buyer failed 
to present claim within week after 
receipt of goods, but only to give sell¬ 
er right to refuse arbitration.—Agooa 
Kid Co. V Blumenthal Import Oorpo- 
ratlon, 184 N.Bi 278, 882 HSss. 1. 

SA ns—mgorlfico Wilson De La 
Argentina v. Wbirton Steel Go., CL 
CJLWTa., 62 F2d 677—Society 
Brand Hat Co. v Feleo Fabrics 
Oorp^ 1XXH7., 02 FSupp. 409— 


Hunt FOoda v Gaer Bros., 1>C 
Conn., 88 7 Supp 702 
Ark.—General Talking Picturee Cor¬ 
poration V. Shee, 61 8 W 2d 480, 187 
Ark. 568 

Conn.—Whitaker v Cannon Hills Co., 
46 A.2d 120. 182 Conn 424. 

Ga.—Neon Liibts Advertising Go v 
Briggs. 8 SEL2d 118, 60 OaJlpp 
185—Oliver Farm Equipment Sales 
Co V Xeely. 177 SB. 608, 60 Ga. 
App 281 

66 C J p 790 note 89. 

Oomditloa held tupexatlve 
Ark.—Interstate Grocer Co v Colo¬ 
rado Milling & Blevator Co. 186 
8W2d 68. 199 Ark. 646-Carle v 
Avery Power Machinery Co., 49 
&W2d 599, 186 Ark. 799. 

HbUee h—^ ttmely 
Ind.—Schaefer v Fiedler. 62 KJB.2d 
210. 116 Ind App 826 
La.—Head v. Tri-State Motors, App., 
190 So 186. 

68. BafbsosBUBk of TmTeasimahls 
foKSign law 

Court will not enforce a period of 
time for the giving of notice pre¬ 
scribed by foreign law, where it is 
unconscionable or unreas on able in its 
effect.—Gutkind v. George Lueders A 
Co. 196 NB. 201, 267 NT 820, re- 
argument denied 188 XJEL 429. 268 
NT 610—Paul V Instltnto Argentlno 
De Piomoclon Del Intercambio, 79 N. 
T S.2d 886, modified on other grounds 
86 NTS 2d 661, 275 AppDlv 652, mo¬ 
tion denied 86 NB.2d 118. 299 NY 
598. slllrmcd 87 NJB.2d 682, 299 N.7 
788 

arotloe hsm thnaiy 
NT.—Paul V. Institato Argentlno De 
Promodon Del Ihtercamblo^ snpra. 

66 . N.T—Jessel v Lockwood Tex¬ 
tile Corp.. 96 N.T82d 77, 276 App 
Dhr. 878, appeal granted 96 NTB. 
2d 489, 276 AppJXv. 1067. 

67. N.T—Jessel v. Lockwood Tex¬ 
tile Corpu, snpra—Baruch v D. G, 
Dery, Inc., 188 N.TS 468, 

Utah.—Kansas City Wholasals Gro- 
osry Co. v Webw Paddng Oor;^ 
78 P8d 1278, 88 Utah 414. 
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68 l NT—Jessel v Lockwood Tex- 
tUe Corp^ 95 NTS 2d 77. 276 App. 
Dlv. 878, appeal granted 96 NTS. 
2d 4S9 276 App Dlv 1067 
Utah.—Kansas City Wholesale Gro¬ 
cery Co V Weber Packing Oorp.. 
78 P2d 1272. 98 Utah 414. 

Wash.—National Grocery Ca v. 
Pratt-Low Preserving Co, 17 P 
2d 51, 170 Wash 676—Los Angeles 
Olive Growers* Ass*n v Faclflc 
Grocery Co, 206 P 875, 119 Wash. 
876 

IhXettInelv 

(1) It has been held that notwith¬ 
standing a requirement that notice of 
defects be given within a specified 
time, if the defects are not discov¬ 
ered because not developed within 
that time, it Is sufllclent to give no¬ 
tice within a reasonable time after 
their development—Gear v. Hill, 49 
S.W. 202, 20 Ky.L. 1126. 

(2) On the other hand. It has been 
held that where a bill of goods was 
sold to a druggist under a contract 
providing that the purchaser should 
examine the goods at once on their 
arrival, and notify the seller within 
five dairs if they were not equal to 
samples shown by the salesman^ the 
seller was entitled to recover the 
price if no complaint was made with¬ 
in five da 3 r% even thongh, from the 
nature of the goods, no examination 
eonid have been made within five 
days from the date of delivery— 
Pratt V Morris, 87 SW* 788. 27 Ky. 
L. 1085. 

66 Conn—Whitaker v Cannon Mills 
Co., 46 A.2d 12A 182 Oonn. 484. 

7a Tenm—Lewis v Bubhaxd. 1 Lea 
486. 27 AnUL 775. 

66 (XJ p 791 note 40. 

7L Wla.—Northern Blectrlcal Mfg. 
Cou V. H. H. Benjamin Goal Co.. 
92 NW 688, 116 Wla. 180. 

68 CJ p 791 note 42 

Tff, La.—Hemenway, Zna, v Boahh, 
App, 176 So 892. 

Bwmss for delay 

Abeencie of rain fbr aome time aft- 
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vnthin a reasonable time tmdef the circumstances 
After the expiration of a defimte time provided in 
the contract of sale for the buyer’s determination 
of whether or not the goods comply with a warranty, 
the most to which he is entitled, if any, is the ad¬ 
ditional time reasonably necessary to give notice of 
noncompliance to the seller.?^ W^t is a reasonable 
time for gi\ing notice depends on the facts and cir¬ 
cumstances of the particular case 


Under Uniform Sales Act § 49 providing that if, 
after acceptance of the goods, the buyer fails to give 
notice to the seller of the breach of any warranty 
within a reasonable time after the buyer knows, or 
ought to know, of sudi breach the seller shall not be 
liable, the notice must be given after acceptance 
of the goods,^^ and within a reasonable time after 
the buyer knows, or ought to know, of the breach,?? 
which has been construed to mean prompt notice,. 


«r barer applied paint to roof ez- 
oused buyer's delay in notlfyiniT sell¬ 
er that paint did not stop leaks, since 
there was no way of knowing wheth¬ 
er or not the rain would leak through 
until it rained.—S P Wea\er lium- 
ber &. Supply Co v Paramount Wood 
Products Go.. IsuApp, 146 So 856. 

7S. OkL—Constantin Xteflninff Co v 
Thwlnr Instrument Go. ITS P. Ill, 
T2 OkL 16 

65 G.J. p 791 note 41. 

Tdi Pa.—Tmscon Steel Go v. Tnhr- 
mann & Schmidt Brewlnir Go, 192 
Jk 679, S2TFa.lO 

Votlce IMA act vtllila teasonahle 
time 

Pa.—Trusoon Steel Co ▼. Fuhnnann 
& Schmidt Brewing Co, supra. 
Tllnees of buyer's presldsat does 
not relieve the bujer from the duty 
of gi\ina prompt notice of breadh 
of warranties, where the buyer had 
ascertained within the prescribed pe¬ 
riod that the sroods did not comply 
with the warranty—Truscon Steel 
Co V. Fuhnnann A Schmidt Brew¬ 
ing Co, Bupra. 

7S. SC—Birdseye v. Davie, IS SC. 
L. 296 

55 CJ p 791 note 44 
By rsssnmsble time Is to be under¬ 
stood such promptitude as the situ¬ 
ation of the partiee and the olrcum- 
siances of the case will allow, it 
never means an indulgence in un¬ 
necessary delay—Tmacon Steel Co 
V Fahrmann & Schmidt Brewing Col, 
192 A. 679, 827 PS. 10 

TBi Or—^Tiipp v Renhard, 200 P2d 
644, 184 Or 622 

77. US —fbLirbanks, Iforse & Ca v 
Consolidated Flsfaeries Co. DC 
DeL, 94 FSupp 811, reversed on 
other grounds, GJL, 190 F.2d 817 
Gal—Whitfield v Jessup, 198 P2d 1, 
81 Cal 2d 820 

Md—^Blay Oil Burner Corporation v 
Monger, 152 A. 852, 159 Md. 60S 
Masa—Conroe Auto Equipment Co 
V Bloom, 98 NEL2d 281. 826 Masa 
65—Howard v Lowell Coca-Cola 
Bottilng Go, 78 XB.2d 7. 822 Masa 
456—Timmins ▼. F X. Joalln Co., 
22 XBL2d 78, 808 Mhsa 540. 128 A. 
LlB. 691—Savage v Alpha Lunch 
Ce of Boston. 18 KJBAd 88^ 800 
VseaSSO. 

Minn.—White Fine Lumber Co. v. 


Madsen A Peterson. 207 NW 628, 
166 Mian 628 

XJ—Johnson V Holbnan, 80 A.8d 
624. 7 X J 128 

X M —Transradio Press v Whitmore, 
158 P 2d 289, 49 XM. Ill, applying 
law of New York. 

Fa—Bradford Gasoline Go v Hanlev 
Co, 173 A. 401, 816 Pa 441—Hull 
V General Motors Truck Co, 166 
A. 562, 811 Pa 680—Bee, Inc. v 
Flsor, 190 A. 419, 126 PaSuper 
97—Bomse v M Schwarts Textile 
Corp, 100 PaSuper. 588—Capitol 
Records Distributing Co of Xew 
Toric V Geller, Com.PL, 60 Dauph. 
Go 94—Tlcary ▼ Michel, Com.PL, 
80 Erie Co 90—Graver Tank A 
Manufacturing Co v Dushney, 
Com.PL, 41 Lack.Jur 107—Aren- 
berg-Plotkin Shoe Co v. Goodman, 
Com PL, 85 LuaLegReg 45—Fac¬ 
tors Oorp of America v. Pfek a rs ki, 
Com PI, 47 Sch.LegRee. 94 
Tenn.—Gilpin v. J. B Colt Co* 7 
TennApp 680. 

WaslL—Baum v Murray. 168 P8d 
801. 28 Wash.2d 890 
Wto —Teton Auto Co v. Xorthwest- 
em Pure Bred Sow Co. 49 P.2d 
648, 48 Wyo 478 
65 C.J p 808 note 86 
areoesstty of iaapeottoa 
In liew of statutory requirement, 
buyer's failure to Inspect goods with¬ 
in reasonabls tims barred right to r^ 
cover consequential damages for 
breach of warranty—Bomse v M 
SchwBTs Textile Corp, 100 Fe.Super 
688—55 OJ p 808 note 86 M 
Purpose of time regulrsmeat ia eteO- 
ute 

(1) To give the seller timely Infor¬ 
mation that the bnsrer proposes to 
look to him for damages for the 
breach, so that the seller may gov¬ 
ern his conduct accordingly 

Conn—Tmslow A Fulls v Diamond 
Bottling Corporation. 151 A. 98.112 
Conn. 181, 71 A.L.R. 1148. 

Or—HCward-Oooper Corporation v 
Umpqua Dredging A Conatruotlon 
Co. 86 P2d 590. 148 Or 582. 

(2) To proteet seller against be¬ 
lated damage 

US-^ S V Whitin Ma<di. Works, 
DC.Maes., 79 FSupp 86L 
M ass.—Howard v Xjowell CocsrCola 
Bottling Co, 78 XB.2d 7. 222 Masa 
456—^Putnam v. Great Atlantie A 
pacific Tea Co, 28 X.E.2d 866 804 
Ma ae. 864—Johnson v. Eana\oq, 6 
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KB 2d 484, 296 Masa 878—Idzy- 
kowski V Jordan Marsh Go., 181 
XB. 172, 279 Mass 168 
Wyo—^Teton Auto Co v Xorthwest- 
em Pure Bred Sow Co, 49 P 2d 648, 
48 wyo 478 

(8) To require buyer to give seller 
seasonable information of former's 
intention to look to seller for dam¬ 
ages therefrom In order to fix liabili¬ 
ty on seUer—Guthrie v J J Xew- 
berry Co, 8 XBL2d 774, 297 Masa 245. 

(4) To prevent the busrer from 
raisizig bOlated claims when he ia 
faced with suit by seller for pur¬ 
chase price that has not been paid — 
Fairbanka Morse d: Co v Consolidat¬ 
ed Fisheries Co., D C Del, 94 F Supp 
SIL reversed on other grounda C A^. 

190 F2d 817 

(5) To substitute a Sorter time 
than the limitation period for the 
presentation of claims based on 
breach of warranty—Tripp v Ren¬ 
hard. 800 P 2d 044, 184 Or 622 
Vollee held to be wtUilB reeeo n able 

(1) In generaL 

US—Tomello v DeTIgiannfe Broa, 
CJLDL, 180 F8d 658 
Fa—Industrial Rayon Corp v Cap- 
lan, 190 A. 185, 125 PaSuper. 414 
SD—Gilger v Montgomery Lumber 
Go, 47 XW2d 281 

Wash.—Suryen v Lake Washington 
Shipyards, 800 P. 941, 168 Wash. 
164 

55 OJ p 808 nets 86 [d] (4)-(7). 

(3> As soon as work on goods dls- 
closed defect.—C. D Brown 4b Co v. 
Standard Hide Co. 158 A. 667. SOI 
Pa 648 

<S) Day after appointment of ad¬ 
ministratrix of person who died ten 
dasv after purchase of sandwich.— 
Schuler v Union Xews Cow. 4 KB.2d 
465, 295 Mass 860 
(4) Three daya—Schley r. Zalia 

191 A* 568, 172 Md. 886 

(6) Nine days—Johnson v. Bkna- 
voa 6 XJi. 484, 296 Mass 878. 

<6) Three we^—Mastin v. Bo¬ 
land. 165 X.TS 468, 178 AppJ>lv. 
421—55 GU. p 808 note 86 [dl (8) 

(7) Seven weSka—HuhehmsA v. 
Louie Eber Shoe Co., CCAJOL, 129 
F.2d 187 

(8) Fifty days—Acme Brick Ca 
V Ha m ilt o a 288 aW.Sd 658» 818 Ark. 
742. 
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that IS, notice without unnecessary delay.^S The 
time for giving notice commences to run when the 
buyer knows, or ought to know, of the breach 7* 
There is no hard-and-fast rule for determimng what 
IS a reasonable time within the meamng of the stat- 
ute,^^ but each case must be determmed on its own 
mdividual facts and circumstances.^^ The fBXt that 
a period of ti me is required for the bu^’er to deter- 
mme the existence of defects will not excuse or 
justify delay m giving notice beyond a reasonable 
time after the defects have been discovered and 
an agreement by the seller to replace defective parts 
withm a specified time has been held to have no 
bearing on the question of what is a reasonable 
time for giving notice of breach of warrant> 


The seller cannot take ad\-antage of a delay in 
giving notice which is caused by his own acts.^^ 

c. Mode and Sufficiency 

(1) In general 

(2) Necessity of writing 

(3) Person to whom notice given 

(1) In General 

Nottod of defoets constituting s brsseh of warranty 
should bo given In ths form and manner. If any, pro¬ 
scribed by tho contract of sals, no particular form or 
method is required for ths notice required under the 
Uniform Sales Act after an acceptance of the goods, 
but It must be clear and unambiguous and sufflclent to 
inform the seller that a claim for breach of warranty Is 
being made against him. 


(9) About six months after acci¬ 
dent, where defective material was 
In generator set used on navy ship In 
war time—IT 8 v Whltln Mach. 
Works, DC Maas., 79 FSupp SSI. 

(10) BUghteen months, for stoker 
warranted as to amount of coal 
which would be consumed fbr entire 
heating season.—Kavll v. Lelftnan, 
992 NW. 210. 207 Minn. 649 

(11) Two years after purchase of 
piano warranted to be new—Dono¬ 
van V .aiollan Go. 200 NB 816. 270 
NT 267, 104 AJUR. 646. reargument 
denied 2 NB2d 681. 271 NY. 682. 

Notloe held not to be within re as on^ 
able time 

(1) In general. 

n S —Renner Go v McNefl Bros, G. 
C A Ohio, 102 F2d 664, cerUorarl 
denied 60 SGt 92, 808 US 676^ 84 
Ii.Bd. 488 

Mass —Nicholson v American Hide & 
Leather Co, 80 NB.8d 876, 307 
Mass 466—Putnam v Great Atlan¬ 
tic A Pacific Tea Ca, 28 N.B.2d 866, 
804 Mass 86A 

Pa.—^Tllt-arway Chair Go v Smith, 
Com PL, 40 LuaLegReg 49 
R.L—Patterson Foundry & M a chine 
Go V G S WlUlams Lacquer Co, 
168 A. 721, 62 R.L 149 
66 GJ p 808 note 86 [e] 

(2) Twenty-six days —Bomse v M. 
Schwarts Textile Gorp., 100 PaJSuper 
688 

(8) Forty days after beginning of 
rash, which buyer then associated 
with pajamas purchased.—Murphy ▼ 
GUohrlst Go, 89 NBJd 427, 810 
Mass 686. 

(4) Two and three-fourths months 
-^Foell Packing Co v. Barrls, 198 A. 
162, 127 Pa.Super 494 

(6) Ninety days—^ J Scarry A 
Co V Paper Products Go., 224 P2d 
940, 122 Cdo. 689 
(6> Four months. 

GaL—Ice Bowl v Spalding Sales 
Gorp., 188 P2d 846. 66 CaLApp2d 
91A 


N Y —Specialties Service A ESnglneer- 
Ing Go V Eamen Soap Products 
Go. 94 NY.S.2d 542 

(7) FCur and one-half months aft¬ 
er accident, where the buyer lived 
In the same dty as the seller and 
had available the usual means of 
communication —Bruns v Jordan 
Marsh Co, 26 N.lL2d 868, 805 Mass 
487 

(8) Six months 

U S —Columbia Axle Go. v American 
Automobile Ins. Cou. C.CA.Ohio. 
68 F 2d 206 

NH.—Haxelton v First Nat. Stores. 
190 A. 280, 88 NH. 409 

(9) Seven memtha—Sllvera v 
Broadway Department Store, D C 
GaL, 86 FSupp 625—66 CJ. p 808 
note 86 [e] (6) 

(10) Ten months—Lumbermen’s 
Mut Gas. Go V S Morgan Smith 
Co.. 28 N.W2d 848, 251 Wls 218 

(11) Twenty months.—Marsh Wood 
Products Co V Babcock A Wilcox 
Co.. 240 NW 892, 207 Wls 209 

(12) Nearly two years—Fadflo 
Commercial Co v Greer, 19 P 2d 
548, 129 CaLApp 76L 

(18) Three and one-half years.!— 
Babeco Distilling Gorp. v Owlngs 
Mills Distillery, DCMd., 48 F.Supp 
880. 

(14) Notloe given after commence¬ 
ment of action for purchase price. 

N M.—Transradio Press v Whitmore^ 
168 P2d 289. 49 NM. IIL 
NY—Henderson Tire A Rubber Go 
V. P E. Wilson A Son. Inc., 189 N. 
B. 688, 285 NY 489 
Wls.—Simons v Brockman, 28 N.W. 
2d 4^ 249 Wls. 50, rehearing de¬ 
nied 24 N.WSd 409, 249 Wls. 50— 
Mdrah Wood Products Co v Bab¬ 
cock A WUcox Go., 240 N.W. 892» 
207 Wls. 209. 

7a Arix^Pratt-embert Co. v. Hil¬ 
dreth. 207 P. 864, 24 Arls. 14L 
NH.—Haselton v First Nat Stores. 
190 A. 280, 88 NJO. 409. 
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7a SD—Jan Ree nrocka v Fred, 2 
NW2d 696. 68 SD 866. 

8 a US—Esbeco Distilling Cotp v. 
Owlngs Mills DlstUlery, DCJId.. 
48 FSupp 880 

Timeliness of buyer's notice to seller 
of defects In goods purchased as 
question of law or of fact see In¬ 
fra i 869 

81- US—Hubshman v Louie Eeer 
Shoe Co, CCJLllL, 129 F2d 127— 
Columbia Axle Co. v American 
Automobile Ina Co, C GA.Ohlo, 68 
F2d 206—Fairbanks, Morse A Co 
V. Consolidated Flaheriee Co, DC 
Del, 94 FSupp 811, reversed on 
other grounds, GA^ 190 F.2d 817— 
Esbeoo Distilling Gorp. v. Owlngs 
Mills DlstUlery, DCMd., 48 F. 
Supp. 880 

Mass.—Murphy v. GUchrlst Go., 99 
NB.2d 427, 810 Mssa 686. 

NH.—Haxelton v First Nat Stores, 
190 A. 280, 88 NH. 409. 

Wash.—Suryan t Lake Washington 
Shlpyarda, 800 P. 941. 168 Wash. 
164. 

Food sdd for eoBsnnptloK 
What constitutes a reasonable time 
where the goods sold are foods con¬ 
taining latent defects, which are Im¬ 
mediately consumed, presents a ques¬ 
tion different from that of the ordi¬ 
nary sale where the article Is subject 
to examination and use which wiU 
reveal Its defect—Whitfield v Jes¬ 
sup, 193 P 2d 1, 81 CaL2d 826 

88 . Fa.—Ealfua Go. v. Harris. Cool 
PL. 6 S<dLReg 240. 

SJD —Jan Ree FroCka t. Fred. 2 N W 
2d 696. 68 SD. 856. 

88 ; RX—Patterson Foundry A Ma^ 
chine Go. V G S. Williams Lacqusr 
Go., 168 A. 721, 62 RJ. 149. 

84. NY—Sturm v. Wlllisms Oven 
Mfg Co^ 198 NY8. 852. 201 App. 
Div US 

66 OX p 808 note 90. 
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Notice of defects constituting a breach of war¬ 
ranty of the goods sold should be given m the 
formas and manner,if any, prescribed by the con¬ 
tract of sale, and, if exact compliance with the con¬ 
tract IS impossible, it diould be given as nearly in 
compliance therewith as is possible However, 
the giving of notice in the manner reqmred is not 
necessary if the seller acts under some notice giv¬ 
en Where the contract requires the notice to 
state wherem the article fails to conform to the war¬ 
ranty, a notice m general terms may be sufiiaent 
where the warranty is in general terms On the 
other hand, it has been held that, if the contract so 
provides, the notice must speafy the particulars m ' 


which the article is defective in order to fix the 
seller^s liability, and a mere general statement that 
It IS not satisfactory or does not 'Svork well** is in- 
suffiaent,^^ and m an action for breadi of the war¬ 
ranty the buyer is confined to the objections stated 
in his nohce.*^ The seller’s agent may, for the pur¬ 
pose of givmg notice, be the agent of the buyer.^^ 

After an acceptance of the goods, the notice re¬ 
quired under Umform Sales Act § A9 need not be 
in any special form** or be given by any particular 
method,** since neither the statute nor the cases 
lay down any precise or specific standard for test¬ 
ing its snffiaency.** It must be a proper and suffi- 
> aent notice,** and it must be dear and unambig- 


SS. Ga.—Oliver Farm Faulpment 

Sales Co ▼ Neely, 177 60S, 60 

Ga.App S31. 

65 CJ p 791 note 46 

SSL Ga.—Belle City aifa. Co v Fal- 
mer, 186 8 B. 819. 58 QaJLpp. 481. 

65 CJ pT9lnote46 
By zeglstesed man 

(1) Buyer's failure to notify seller 
of defects by resistered letter ae re¬ 
quired by the oontrsct precluded h a 
reliance on a breadh of the warranty 
Axk.—^Interstate Grocer Co v Colo¬ 
rado lUUbiir 4b Xaevator Co., 186 
S W2d 661. 199 Ark. 645. 

Ga.—Belle City 31fa Co v. Palmer, 
186 SR 819, 68 GaJtpp 481—OU- 
ver Farm Equipment Sales Co v 
Keely, 177 SR 606, 60 GaJLpp 281 
Uisa—J. R Colt Oa v. Byala 1S6 So 
815. 

(2) Notice by reffistered letter was 
not neceasary where the provision 
therefor wee merely directory—Bad- 
sett V FMck. 6 S R 865, 88 S C 176 

Ga.-^liver Farm Equipment Sales 
Co V Neely, 177 SR. 606, 60 Ga. 
App 281. 

65 OJ. p 791 note 46 [bj. 

ST. TeXd—Fetaer v Beralson, Ctr. 
App., 147 8W. 290. 

56 GLJ. p 791 note 47 

8 R Wia—^Advance-Rumely Thresh¬ 
er Co v. Bom. 806 N.TV. 904, 189 
Wla 809 

65 GLJ. p 791 note 48. 

Waiver of notice see Inte | 848 t, 

SIL UR—Utonsy Oa v. Uoruan, C 
OLA.aCL, 280 F 499. 

Tmnillefl wamuity of fttaess 
Where contract required notice to 
state wherein and In what manner 
wmtghinm failed to fill wananty, it 
was enmii^ for notice of breach of 
implied w a rr a n ty of lltnesa for pur- 
poso to ahow unsuitalilllty of ma¬ 
chine for parpooe for which It was 
WaiSit and notice did net have to 
point ont any apedfle dofSots In ma- 
ehlna—Javlsad ^ Wdod Bros., 


Thresher Co., 8 NW 2d 778, 812 Minn 
810. 

90l WISd —Northern Eleetrlesl Mfy 
Go V. H. M. Benjamin Coal Co., 02 
NW 668, 116 Wla 180 
55 G.J. p 791 note 50. 

91. NT—Bochevot v Wolt 89 NT 
S 148, 98 App Div. 606 

99. Kbjl —Acker v. Kimmla 16 P. 

248, 87 Kan. 276 
66 OJ p 792 note 58. 

93. US—a T. Whitin Mach. 

Works, DCLUaea, 79 FSupp 851 
Cal -Whitfield v Jessup, 198 PJBd 1, 

81 CaL 8 d 826 

Conn.—Tmslow v. Diamond Bottllny 
Corp, 151 A. 498, 118 Conn. 181, 71 
A.RB. 1142. 

Masa—Qutlirls v. J. J. Newberry 
Co.. 8 NJBLM 774. 897 Uass 245— 
Johnson v Xenavoa 6 NRLSd 484, 
296 Uasa 878 

NH.—Haselton v. First Nat. Storea 
190 A. 880. 88 NH. 409 
NJ—Johnson v. Hbffinan, 80 A.8d 
624, 7 NJ. 188. 

SD—Oliver t Montgomery Dumber 
Co, 47 NW8d 881 

Wash.—^Baum v Murray, 168 PJd 
801. 28 Wash.2d 890 
Wis—Ace Engineering Co ▼ West 
Bend Melting Co., 11 N.WJd 627, 
844 Wls 91. 

84. UJ3—U. a V Whitin Madh. 

Works. DC Maas. 79 FSupp. 851 
Msaa—Johnson ▼. Eanavoa 6 NJBL 
2d 484, 296 Mhss 878. 

Notfoe held snAoisB8 

(1) Commencement of action.—-Sil- 
vereteln v. R H. Mhey & Co., 40 NT. 
S2d 916, 806 App Div 5 

(2) Notice telephoned to sellor by 
friend of buyer—Bums v. Jordan 
Marsh Co., 86 NJS.2d 868, 805 Masa 
487. 

95. Del.—Baml v. Entner, Super., 76 
A.8d 801. 

Masa^—Howard v. Dowell OocarOola 
Bottting Co, 78 NE 8d 7, 888 Bbtaa 
456—Putnam v Great Atlantio ft 
Padflc Tea Co, 88 NRld 866. 804 
Masa 864. 


9& Masa—^Timmins v F N Joslln 
Ca, 82 NRJd 76, 808 Masa 640, 
188 A.D.R. 69D 

Motlos sufScicBEb 
(I) Generally 

UJ9L—U. S V Whitin Mach. Worfca 
DCMasa, 79 FSupp SOD 
Mass—Jamrog v EL D. Handy Co., 
187 NR 640, 284 Masa 196 
S.D—Oilger v Montgomery Dumber 
Go,47NW8d881 

Wla—Ace Engineering Co ▼ West 
Bend Malting Co., 11 NW2d 627, 
844 Wia 9D 

(8) Detter written by attorney of 
buyer to eeUer. 

Cab—Whitfield V. Jeaanp^ 198 P8d D 
81 GaLSd 886. 

Mass—Morin v Stromberg, 84 NR 
8 d 496. 809 Masa 146—Guthrie v J 
J Newberry Go., 8 NE2d 774, 297 
Mesa 246—Johnson v Xanavoa 6 
NR8d 484, 898 Masa 878—Smith 
V Denholm ft MOKsy Co., 198 NR 
6 SD 888 MSaa 884 

(8) Detters sent to manufacturer 
and subsequently to factors to whom 
aeeounts had been assigned ahowing 
that buyar was asserting hie right to 
receive goods In aeoordanee with 
warranty—HnbShmsn v Douls Bjeer 
Shoe Go. CCJLUL, 129 FJd 187. 

(4) Where attorney for buyers 
called on seller sad made known to 
him that persons represented hy at¬ 
torney had purchased sausage ftom 
seller and on consumption thersof 
had become 111, and that action for 
damages was eontemplated, even 
though names and addresMs of the 
buyers was not disclosed.—Baum v 
Murray. 168 PJd 80D 58 WsMUd 
890. 

Bottoe hsia not snUldsnt 
(1) Generally 

Mass^Whittemore v. Pepsl-Cola 
Bottling Co of AtUoboro^ 89 N R8d 
847, 886 Maas. 768—Idsykowskl v 
Jordan MarOh Oql. 151 NR 17|. 879 

Masa 168. 

Pa.—Bradfovd Gasollno Ga v. Hknley 
Co., 178 A. 40D 816 Pa. 44D 
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iious,^^ but the sufficiency of a particular notice ( 
must be determined m the light of the nature of the I 
case and its parbcular facts and arcumstances ' 
In general, the notice should refer to particular 
sales, as far as practicable,repel the inference of 
wai\er,i fairly advise the seller of the alleged de¬ 
fects,^ specify Vrith some reasonable particularity . 
of what the breach consists,* and assert directly or I 


by reasonable mference that the buyer is asserting a 
violation of his legal rights,^ or be such as fairly to 
appnse the seller that a claim is being made or that 
the buyer intends to look to him for damages for 
the breadi,* although an express cjaim lor damages 
or threat of sudi is not required * A notice merely 
of the facts constituung the breach is not sufficient J 
but the notice must be of the bu 3 ’er*s claim that the 


(S) A hat buyer's conversation 
-with department store salesman. In 
which buyer exhibited discoloration 
of forehead and atated that discolors^ 
tlon was caused by hatband, and 
salesman stated that hatband would 
be replaced If bu>er would brina hat¬ 
band into store—Silvera v Broad¬ 
way Department Store, DCGsL, 85 
FSupp 626 

(8) Statement to reataaraat man- 
aaer by sister of girl made ni by 
food eaten at restaurant en preoedlng 
day aa to "Just what had happened** 
oould not be coraldered notiee of 
breach of Implied warranty of food's 
fitness for human consumption. In 
absenoe of showing that slater pur¬ 
ported to or was authorised by in¬ 
jured girl to aseert \iolatloB of lat¬ 
ter's legal rights—Guthrie \ J. J 
Newberry Co, 8 NELSd 774, 297 Blass 
246 

07. ITS—Texas Kotorooaches v A. 
a F Iffotors Co, CCAJPa., 164 F 
2 d 91 

Fa.—Wright T General Carbonic Co. 
114 A. 617, 271 Pa. 8S2-Arenberg- 
Flotkln Shoe Co v Goodman, Com. 
FI, 86 XjuaLegReg 46. 

SSL DeL—Bami v Kutner, Super, 76 
A.8d 801 

SSL DeL—Bami v Kutner, supra. 
ICaas—Howard v Ijowell Coca-Cola 
Bottllnc Oo. 78 KB 2d 7, 822 UUs 
466—Putnam ▼ Great Atlantic dsi 
Faolflc Tea Oo, 28 NJCld 866, 804 
BCass. 864—Jamrog v H. L Handy 
Co, 187 KB. 640. 284 BCass. 196— 
Idsykowskl v Jordan BCarSh Co, 
181 NB. 178, 879 BTess 168—Nash¬ 
ua Blver Paper Co v Dln dsay, 144 
NB. 224, 249 Mass. 866 
Neb—Cox Y. Greenlease-Lled Motors. 

877 NW 819, 184 Neb 1 
SJ>—Gllger V Montgomery Ijumber 
Co.. 47 NW2d 281 
Befemoe held snJUeteait 
Notiee which described the sale as 
a elam siwnw without specifying 
that only the clams were defective 
was held sulBeient—Morin v Strom- 
berg, 84 NJD.8d 496, 809 Mass. 146 
1. DeL—Bami v Kutner, Super, 76 
A.2d 801. 

Mass.—H6ward v Lowell Ooea-Oola 
Bottling Co, 78 NB.2d 7, 828 Mess 
466—Putnam v Great Atlantic Sk 
Padflo Tea Co., 88 NBL2d 866, 804 
Mass. 864—Idi^kowskl ▼ Jordan 
BCarSh Go.. 181 NJD. 178, 279 Mass. 
168—Nashua River Paper Oo. v. 


Lindsay, 144 NB. 224, 249 Mass. 
365 

Neb —Cox V Greenlease-Lied Motors 
277 NW 619, 124 Neb I 
SD—Gllger v Montgomery Lumber 
Go. 47 NW2d 2S1 

& DeL—^Barai v. Kutner, Super, 76 
A.2d SOI 

Mass—Howard v Lowell Coca-Cola 
Bottling Co, 78 NR2d 7. 823 Maas 
456—Putnam v Great Atlantic & 
Paelfle Tea Co, 28 NE.2d S66 804 
Mass 864—Jamrog v. H. L. Hand} 
CO. 187 NB. 640, 284 Maas. 196— 
Idiykoeskl v. Jordan Marsh Oo.. 
181 NR 172, 279 Mass 168—Nash¬ 
ua River Paper Go v. Lindsay, 144 
NR 224. 249 Mass. 268. 

Neb —Cox \ Greenlease-Lied Motors, 
277 NW 819,184 Neb L 
SJ>—Gllger v Montgomery Lumber 
Go. 47 NW2d 281 

8 . ITS—Texas Motoreoaches v. A. 
C F Motors Go, CGJLFa., 164 F 
2 d 91 

31^ ^Putnam Great Atlantie & 
Padflc Tea Oo, 28 NR2d 866, 804 
Mass 864—Jamrog v. HL L. Hfmdy 
Oo. 187 NR 640, 284 Maes. 195— 
Idzykowski v. Jordan Marsh Oo, 
181 NR 172, 279 BUss. 162. 

55 CLJ p 808 note 89. 

ABSWtlOB of uegUgeBOe 
A breadi of warranty may be the 
result of negligence, and hence effbct 
of notice of breach of warranty is 
not destroyed by claim therein that 
damages to buyer were result of sell¬ 
er's negligence—Morin v Stromberg^ 
84 NR2d 496, 80S BCass. 146 

4, ns— H S V Whltln MadL 

j Works, DCBIsss.. 79 FSupp 861 
Del—Bami v Kutner, Super., 76 A. 
2d SOL 

Blase—Putnam ▼ Great Atlantie & 
Padfle Tea Oo. 28 NR2d 866, 804 
Bfasa 864—Guthrie v J J New¬ 
berry Co.. 8 NR2d 774, 297 Mass. 
245—Jamrog v H. L HSndy Co. 
187 NR 640, 384 Blass. 195—Idxy- 
kowsU V Jordan BRirsh Co, 181 N 
R 172. 279 Mass. 168—Nadiua Riv¬ 
er Paper Company r. Lin d s ay, 144 
NR 224, 249 BCass. S66. 

Neb—Cox V Greenlease-Lied BCotors, 
877 N.W. 819, 184 Neb. L 
Vctloe helA 

Letter by attorney that he had 
been eonsnlted by parents of named 
minor, whose band was Injured on 
or about atated date when bottle of 
named beverage exploded In minor's 


hand, was Insufficient.—Howard v 
Lowell Coca-Cola Bottling Co, 78 N 
R2d 7. 822 Biaes 456 
6 . N H.—Basclton v First Nat. 

Stores 190 A. 2S0. S8 NH. 409 
Wash—^Baum \ Murrai*, 162 P.2d 
SOL 28 Wash 2d S90 
Wis—Simons v Brockman, 28 NW. 
2d 464, 249 Wls 60, rehearing de¬ 
nied 24 NW2d 409. 249 Wls. 50— 
Blarsh Wood Prodnots Co v Bab- 
codc & Wilcox Co, 240 NW 892. 
207 Wls 309 
66 C J p 808 note 88. 


The notice need merely apprise the 
seller that the buyer intends to look 
to him for damages.—Whitfield v. 
Jessup. 198 P2d 1, 81 Cal 2d 826. 
inotnsloB of othsr aaattns 
A letter, which was a suffident 
notloe of breach of warranty, was 
not rendered Ineffective as snch be¬ 
cause BO drawn that buyers could, 
consistently therewith, have sued f6r 
negligence rather than bread! of 
warranty, or because so firamed as to 
serve additional purpose of Inaugux^ 
ating possible negotlatlone for a set- 
tlwoent.^—Morin v Stromberg; 84 N. 
R8d 495, SOS Mhsa 146L 


Where the buyer intends to hold 
the seller liable for special or oon- 
sequentlal damages flowing front a 
breach of the warranty, the buyer 
must so notify the seller—Texas MO- 
torcoaehes v A. CL F. Motors Co., CL 
OAFa.. 164F2d8L 


S. 08—V 8 ▼. Whltin BCaeh. 

Works, DCBIhss., 79 FSuppw SSL 
Del—Bami v. SMtner, Super, 76 A. 
Sd 801 

Mass—Putnam v. Great Atlantie 4b 
Padfle Tea Gow, 28 NR2d 866, 804 
Mass. S64—Guthrie t J. J New¬ 
berry Oo, 8 NJS.2d 774, 297 MSsa. 
245—Jamrog v BL I* Handy Co. 
187 N.R 540, 284 MSss 195—Idsy^ 
kowsld V Jordan Blarsh Co, 181 N. 
R 178, 279 Mass. 188—Nashua Rlv^ 
er Fa^ Company v. Lindsay. 144 
NR 824. 849 BlOsa. 866 
NdK—Cox T. Greenleaae-Lled BCotors^ 
277 NW. 819. 184 Neb L 
Or—Howard-Oooper Corpomtlon 
Umpoua Dredging 4b Gonstmetfon 
Co. 86 P2d 590, 148 Or 5S3. 


7. 08.—American Blfg Co v Unit¬ 
ed States Shipping Board Emer¬ 
gency Fleet Corporation. CCA.N. 

I 7.. 7 FAd 665—SUvera v Broadway 


77C.J.S—78 
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facts constitute a breach > Complaints as to the 
quali^’ of what was sold may constitute an adequate 
notice if under the arcumstances the complamts are 
of sudi a character as reasonably to infonn the 
seller of the buyer’s intention to daim damages for 
a breadi of warranty.^ 

Place of notice. It has been held that, where no¬ 
tice has been actually received by the seller, it is 
not material that it is not given at the place provided 
for in the contract^® 

(2) Necessity of Writing 

Notice of dofocte should be given In writing where 
the contract of sale stipulates for such notlos, but in the 
absence of such requirement oral notice is sufficient, and 
written notice, as required by the contract, has been held 
unnecessary where the seller has personal knowledge of 
the defect or has acted on a verbal notice; after an ac¬ 
ceptance of the goods, the notice required under the Uni¬ 
form Sales Act need not be in writing 

If the contract provides that wntten notice riiall 
be given to the seller, such a pro\'ision ordinarily 
will be enforced,more particularly where the con¬ 
tract expressly stipulates against the sufficient* of a 
verbal notice,^^ but in the absence of an express 
stipulation m the contract to the contraiy personal 
oral notice to the seller is sufficients^ It has been 
held that personal knowledge on the part of the 
agent of the seder of matters relied on as constitut¬ 
ing a breach of uarranOr renders unnecessary any 


wntten notice to him of such facts, although re¬ 
quired by the terms of the contracts^ So, where 
the agent of the seller is actually present at the time 
the tnal or test is made and has personal knowledge 
of the defect, wntten notice to the seller is not 
necessary nor is wntten notice necessary where 
the seller acts on verbal complaints and attempts to 
remedy the defects 

After an acceptance of the goods, the notice re¬ 
quired under the provisions of Umform Sales Act 
t 49 need not be m wnting.17 

(3) Person to Whom Notice Given 

Complianoe with th« terms of the contract of sale as 
to the person to whom notice of defects should be given 
Is sufficient; where notice Is given to an agent of the 
teller It must be given to one poseeseing authority to 
receive such notice. 

Compliance with the terms of the contract as to 
the person to whom notice should be given is suffi¬ 
cient Notice to a general agent ordinarily is no¬ 
tice to the seller,^^ but notice to a local agent is 
msufficient,30 and so is notice to a state agent if he 
IS in fact a sellmg agent only^^ If the contract 
provides that notice shall be given to the local agent 
and to the seller at his place of busmess, notice to 
both must be given^^ unless this requirement is 
waived.^^ On the other hand, where a warranty 
provided for notice to the seller and to the manu- 


Depaitinent Storey DC Gel.. 86 F 
Supp 625 

Or —Ho^rard-Gooper Corporation v 
Umpqua Dredffina & Conetruetion 
Co. 86 P2d 590. 148 Or 6$S 
Wla—Slmonx % Brockman, S3 XW 
2d 464 249 Wia 50, rehearing de¬ 
nied 24 XWSd 409. 249 Wle 50— 
J^Xarah Wood Products Co v Bab¬ 
cock ds Wilcox Go, 240 XW 892, 
207 Wla 209 

fleBear^ kaowlodge of defSete 
Fact that aeller had made repairs | 
of alleged defective parte, and had 
secured factory adjustment for boy- 
er. which buyer accepted, was not no¬ 
tice of breach of warranty as re¬ 
quired by statute —Howard-Cooper 
Corporation v Umpqua Dredging St 
Construction Co, S6 P 2d 590, 148 Or 
5S2. 

8 . U&—American Mfg 06 v. Unit¬ 
ed States Shipping Board Emer¬ 
gency Fleet Corpoxatloii, C.aA.X. 
T., 7 FSd 5S6 

Or.—Howard-Gooper Corporation ▼. 
Umpqua Dredging 4b Construction 
Go, 86 PSd 590. 148 Or. 582 
Wla—Simons v Brockman. 28 XW 
8 d 464, 249 Wis 60, rehearing de¬ 
nied 24 XWAd 499, 249 WIS. 50— 
Harsh Wood Preduets Co v Bah- 
co6k 4b WUcox Oo„ 240 NW. 892. 
807 Wla. 808. 


9. Mhss—Guthrie v J J Xewberry 
Co. 8 XE2d 774, 297 Hast 245— 
Jamrog \ BL Ii. Handy Co, 187 X 
R 540, 284 Hass 195—Country 
Club Soda Co V Arbuckle. 181 XR 
256, 279 Hass 181. 

66 C J p 808 note 88 M 

lOL Idaho—Olson v Hurd. U6 P 
858, 20 Idaho 47 

55 C J p 792 note 59 

XI. US—Tudcer v Traylor Engi¬ 
neering 4b Hfg C6. CCA-Okl, 48 
F2d 788 

Oa.—Kirkland v John Deere Flow 
Co, 18 8R2d 109, 66 Ga.App 804 
—Beile City Hfg Co. v Palmer, 
186 aR 819, 58 GaJlpp 48L 

55 aj p 792 note 58 

IS. Wla—Xorthweatem Port Huron 
Co V Krubsaek, 128 XW. 61, 148 
Wla. 627 

18;. Idaho—OlBon ▼ Hurd. 116 P 
858. 80 Idaho 47. 

14. By—J L Caae Threshing (BCaeh. 
Co V Waltara 246 aW. 881. 197 
Ey. 848. 

15. Eha.—ChamiUon MSch. Co v. 
Hajin. 22 P 417, 42 Kan. 872. 

55 C J p 792 note 67 

la. WIB.—Hein Hildebrandt, 115 
XW 121. 184 Wis. 588. 

56 OJ. p 792 note 68 

Waiver generally see inlTa i 848 b. 

1234 


1 17. Haas—Guthrie V J J Xewber¬ 
ry Co. 8 XE2d 774, 297 Hass. 245 

I —Johnson v Kanavos, 6 X R2d 
484, 296 MSaa 878—Jamrog v BL 
I.. Handy Co, 187 XR 540. 284 
Haas. 195. 

XJ—Johnson ▼ Hoflknaa. 80 A.2d 
624. 7XJ128. 

SD—Gilger v Montgomery Lumber 
Co., 47 XW 2d 281. 

la Mo—Boley v. Walter A. Wood 
Mowing, eta. Mach. Co., 62 Mo 
App 189 

55 GLJ p 792 note 60 

IS. Ind.—Port Huron Engine, eta, 
Co V Smith. 52 XR 106, 21 ind. 
App 285 

55 GLJ p 792 note 61. 

sa Utah.—Advanoe-Rumely Thresh¬ 
er Go v Stohl, 288 (P. 731, 75 Utah 
124. 

65 CLJ. p 792 note 62. 

SO- lU—^Irle V. Xlchola eta, Oo, 89 
HLApP 619. 

SS. Utah.—Consolidated Wagon, ato, 
Ca V Barben, 150 P 949. 46 Utah 
877 

56 CJ p 792 note 64. 

fia Minn.—Nichols v. Khowlea 18 
XW. 418. 81 Minn. 489. 
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facturer, and notice is given to the sdler, it has 
been held sufficient where it appears that had notice 
been given the manufacturer it would merely have 
been referred to the seller The delivery of an 
article to the seller’s employee to be r^aired, and his 
keeping it; is equivalent to notice, even though the 
employee while the seller’s agent to repair is not 
his agent to receive notices Where a sale is 
made a manufacturer’s agent, the agent being the 
seller and adopting the manufacturer’s contract to 
fix the terms of the warranty, a provision therein 
for notice to the manufacturer is not bmding on the 
buyer where he notifies the seller 

Notice to a sales agent of defects m the mer¬ 
chandise has ^en hdd not to be notice to the seller, 
as reqmred under the Umform Sales Act,^? but 
other authonty has held that the agent through 
whom the sale was effected is the proper agent to 
whom notice of the breach of warranty should be 
given.** 

§ 340. Opportunity to Remedy Defects 

UniMt tht contract so provides, the buyer le not 
obliged, «e a condition precedent to recovery on a war¬ 
ranty, to allow the seller to remedy defOota; but, If the 
oontraot so stipulates, the eeller*e liability fOr a breach 
of warranty does not attach until he has had an oppor¬ 
tunity to remedy defecta, and where such opportunity Is 
afforded him hie failure or refusal to set Ibces hie liabil¬ 
ity. 

Unless there is a definite condition to that effect, 
the buyer is not obhged, as a condition precedent 


to recovery on a warranty, to allow the seller to 
remedy defects** If, however, the contract so 
stipulates, no liability for a breadi of warranty at- 
tadies until the sdler has had an opportunity to 
remedy defects,** but, on such opportumty being 
afforded by proper notice, the failure or refusal of 
the seller to act fixes his liability^i unless such lia¬ 
bility IS waived, as ocmsidered infra §§ 344-347. An 
unsuccessful effort to remedy the defects renders 
the seller haUe on his w a r ran ty,** and the buyer 
IS not bound to allow him a second opportumty,** 
or to permit him to tinker with the article indefinite¬ 
ly m the hope that it ma^ ultiinatel 3 ’' be made to com¬ 
ply with the warranty.*^ On the other hand, an 
offer on the part of the seller to remedy defects 
not accepted b 3 the bu 3 '’er releases the seller from 
liability on the warranty,** provided the offer or 
effort to repair is made withm what is; under the 
circumstances of the particular case, a reasonable 
time.** \Vhere no tune is fixed by the contract with- 
m which defects should be remedied, they must be 
remedied within a reasonable time,*^ or an agent 
of the seller may agree with the purchaser as to the 
time whidi shall be given for such purpose.** 
Where the defects are remedied to the satisfaction of 
the purchaser, he cannot thereafter assert a breach 
of the warranty m that respect** 

Article unfit for purpose. A provision allowii^ 
the seller to remedy defects does not, it has been 
hdd, cover an inherent defect rendering the artide 
unfit for the purposes for which it is manufactured 


aSi Ky^BL T Xenney Go v Axi- 
denon, 81 SW 66S« S6 Ejrlj. SS7, 
88 SW 681, 86 KyXu 1817. 

66 C.T p 798 note 66. 

88 . Gcu—Henderson r. Almond, 88 

Ga. 866. 

86 . Ind.--Campbell v. WYsy, 81 HX. 
884, 6 Ind.App 166 

66 C J p 798 note 68. 

87. Pa.—OToeU Pa<^lnx Co ▼ Harris, | 
198 A. 168, 187 Fa.Siiper 494. I 

88 . Mass—Jamroa v H. Ij. Hbndvi 
Co., 187 NBL 540, 284 Mass. 196 : 

Pa.—Superior Steel A Wire Co ▼ ! 
Sobet 188 A. 898, 184 Fa.Snper 
841. j 

89. Tenn.—Rnssdl v Hudson. Ch.,! 
87 SW 1001 

66 cur ^p 798 note 69 

80. G^-^Uver Farm Foplpmcnt 

Sales Co v Hedy, 177 SB. 608. 60 
GaJkpp 881. ^ 

^6 CUT P 798 note 70 
Wenaaty to repair at radnoed prloe 
Md^BCartin v. Horris. 68 A.Sd 470, 
188 Md. 880. 

81. Lsu—Cobb V TVaett, App. 11 So 
Sd 180 

Wla^-^ez G Goethel Sheet Metal 


Woika Co. V. American Ijaee Paper 
Co, 851 XTT 474. 818 Wls. 848. 

66 aj p 793 note 78. 

D u ty to locate defect 
On notice and fall opportunity to 
inspect and repalc defeotive roof^ 
obligation was on seller to locate de¬ 
fects and remedy them rather than 
on buyer to find and point oat leeloa 
especially in view of evidence tend¬ 
ing to show leaks in roof caused fall¬ 
ing of plaster and other injones, 
anch as water stains on ceilings and 
walla.—Becker Hoofing Co. v. Pika 
180 So. 898. 880 Ala. 889. 

88. ns —Hndaon Hug Hefinlshing 4b 
deaxilng Corp. v. Prims Mfg Oo« 
aCLA.W[a, 116 F.Sd 016. 

Sy.—Keystone Mfg Co Teager. 56 
SW 688. 21 XyZ^ 1542. 
leu—A. Baldwin Sales Co v. Mltch- 
dl, 148 So 700, 174 La. 1098-^bb 
T Traett, App, 11 So Sd 180 
88. Va.—Bleetric Supply, ete.. Co ▼. 
Consolidated Light, eta. Co.. 20 
SJBL 188, 42 W.Va. 588 
84. La.—A. Baldwin Sales Oo v. 

MltobeU, 148 Sa 700, 174 La. 1098. 
OflEer heilA prepacly reAised 
Boyer's refusal of edler'a offer to 
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remedy defective cooling plant by 
making particular change therein 
was hdd not to relieve seller ftom 
UabiUty on hla warranty, where buy¬ 
er's refusal was on ground that the 
offered installation was merely an¬ 
other experiment.—A. Baldwin Sales 
Cav Mitdiell, supra. 

8S. Iowa.—<knr Hdverson. 106 
NW 108. 128 Iowa 008. 

66 C J p 798 note 70 
88i Ga.—Mayes ▼. McCdnnldc Hhr^ 
vesting Mach. Co, 85 S.EL 714, 119 
Go. 646. 

Keb—Sandwich Mfg Oo^ T. Feory, 
51 K.W. 1020, 84 Xeb 41L 

87. SLC.—•TVestlnghonae Blectiia 

etc., Ool V. Glencce Cotton MUls, 
90 SH. 626. 106 S a 188. 

66 C J. p 798 note 78 



Wla—Alex G Goeihel Sheet Metal 
Works Co V American Lace Paper 
Co, 261 NW. 474, 818 Wla. 248 


aa WaClL—Holt Mfg Co. V Bannl* 
gan. 60 P. 128. 82 Wash. 184. 

88i Cal—Doek Gas Engtoe Co. t. 
Fraser, 148 P 1021, 168 COl 084. 
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and sold, and caused by failure properly to manu¬ 
facture It.*® 

§ 341. Exchange or Replacement 

ComplUncs with a contract provision that the aellsr 
hhall have an opportunity to rsplaco an article found 
not to comply with the warranty* or to roplaoo defdotivo 
part% Is ossentlal to tho right of ths buysr to snfbreo 
ths warranty. 

Where the contract provides that the seller shall 
have an opportum^ to replace an artide which is 
found not to comply with the warranty *i or to re¬ 
place defective parts,a comphance with the terms 
of such provisions is essential to the n|ht of the 
buyer to enforce the w a rra n ty unless the giving of 
such opportuni^ is, under the contract, optional on 
the part of the buyer.*® A similar rule applies m 
the case of animals sold for breeding purposes tmder 
contracts which provide that on an animal proving 
to be not as warranted it may be returned and an¬ 
other substituted therefor by the seller.** A right 
given a seller to exchange or replace a defective 
arcicle or parts thereof or to substitute another 
artide of the same kind in the event of a failure of 
warranty does not impose on the bu 3 ^er the active 
duty to return the property to the seller and demand 
the substituted artide in order to avail himsdf of 
the benefit of the warranty*® Where goods are 
worthless, a provision that if ih^ fail to give satis¬ 
faction they shall be returned and that the seller 
will furnish free “a new dupheate artide’^ will not 
predude the bu 3 *er from retummg the goods and 
defending against a recoveiy of the pnee.*® 

A contract afiowing the seller the importunity to 


replace defective parts does not allow the seller an 
unreasonable or indefimte time therefor, but only a 
reasonable time,*7 and it does not require a con¬ 
tinuing exchange of goods for other goods equally 
defective.*® On the return of an animal, the seller, 
where no time is specified, has a reasonable time 
within which to furmsh another.*® Unless other¬ 
wise stipulated, the animal is properly returned to 
the place of sale ®® 

Right of seller to inspect. The seller is entitled to 
inspect the artide to determine the defect before 
furnishing another.®^ 

Fraud, A buyer need not comply with a provi¬ 
sion for exchange in a warranty clause before adc- 
mg rehef on the ground of fraud®® 

Conclusiveness of seUer^s decision. Where the 
contract of sale makes the sdler the sole judge of 
whether or not the artide or parts thereof are de¬ 
fective and should be replaced, it has been hdd that 
his deasion that the artide or parts thereof are not 
in fact defective, if made m good faith, is con- 
dusive on the buyer,®® but it has also been hdd 
that such a provision does not limit the warranty 
merdy to defects which the seller determines exist, 
but that the warranty extends to any defect which 
actually exists regardess of the seller’s determina^ 
tion to the contraiy.®* 

§ 342. Return of Goods 
a. In general 
b Tune for return 
G. Mode and sufiEldency of return 


4a Ark.—Bower ▼ KUgora 138 8 
vr, 541, luO Ark. 17. 

41, Conn.—Whitaker v. Cannon UUla 
Co. 45 A.M 120, 1S2 Gbnn. 4S4 

Oa.—Oliver Farm Equipment Sales 
CO V Xeely. 177 SJBL SOS, 50 Ga. 
App 231 

55 C J p 794 note 83. 

Sbaten* defeet 

Conn.—Wh'taker ▼ Cannon Mllla C6, 
45 A.M 120. 183 Conn. 434. 

4a Xr-^amea v International 
Harvester Co., 173 SW.2d 070. 
294 Ky 722 

316—Brandtjen 4b Klnga v. Hunter, 
145 SW2d 1009. 235 MoApp 909 

Ba.— Hin 4b liaeMUlan v. Taylor, 155 
A. 103. 304 Pa. IS. 75 AJLH. 1022. 

55 CL J. p 794 note 84. 

JtagOaoensBfts at xadnaeA co st 

3Id^-aiartin v. Norria 52 A.2d 470, 
ISO Hd. S3Q. 

4a Oklr-CbeiMdialn v. BofIL 118 IP 
783* »H)kL SrL 


44. Old—Vorla v. HaU, 176 P. 22a 
71 OkL 44 

55 C J. p 794 note 88 

4a Okl—Reitan v WlUdnaoii, 7 P 
2d 488, 154 Okl 183 

4a H CL—Oontlnental Jewlry Co v 
Stanfield, 110 8H. 688. 188 H.C 
la 

417. Mo —IClnneapoIia-Hollna Powr 
Implement Co v Wtight, 122 aw 
2d 397, 233 Ho App. 409 

HC—Fairbanks v. Twin City Sup¬ 
ply Co, 88 an 1061, 170 N.C 815 

OkL—Reitan r. Wilkinson, 7 PJtd 
488, 154 OkL 183 

aa—Delter v. Frick Go, 188 SJDL 
297, 169 aa 480. 

4a Tex^-Tipps V Fersuaon. Gbr. 
APP, 288 SW 880 

65 CJ. p 814 note 87. 

4a Mi<dL—Christie v. Crawford, 118 
NW. 203. 162 HidL 40a 

55 GLJ. p 794 note ZS, 
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sa Han.—Cooper v. Ragsdale, 153 P 
616, 98 Xan. 772 
56 OJ p 794 note 89. 

SL H6.—4* W. Jenkinaf Sons Musie 
Co V. Klndla App, 180 aW 557 
sa Tex.—Bizler v DoUeva Civ. 

App, 320 SW. 148. 
sa Mo—Brandtjen 4b Xluga v 
Hunter, 146 aW2d 1009, 285 Ho 
App 908 

OOBtraet oonatniad 
A contract providlny, as a reme¬ 
dy for breach of warranty, on 
aubmlaalon of the sooda to the sell¬ 
er for examination the seller would 
at his option repair or replace defec¬ 
tive srooda if in his judsment 
fiailura to render astlafaetOTy aervloe 
is attributabla to faulty material or 
wotkmanahlpw the seller the 

sola judge of whether the warranty 
was breaehaa—Ajax Rnhbar C6. v 
White, 284 aw. 488, 218 HaApp. 288 
84. Oa.—a V. HUl 4b Oa v. Weln- 
bera 1® aBL3d 480, 87 GoApa 
44. 
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a. In Qenexal 

Whtre the eontraet ©f warranty providea that It the 
article falle to fulfill the warranty It ahall be returned 
to the teller, the condition It a part of the warranty, 
and. In the abtence of fraud or circumttaneet amounting 
to a waiver, the buyer mutt comply with the condition 
before he may avail himaelf of the warranty. 

Where the contract of warranty provides that if 
the article fails to fulfill the warra nty it shall be re¬ 
turned to the seller, the condition is part of the war¬ 
ranty, and, in the absence of fraud^^^ or arcum- 
stances amounting^ to a waiver, as considered infra 
§ 343, the buyer must comply with the condition be¬ 
fore he may avail himself of the warranty ,^8 and 
the fact that within the time stipulated notice of dis¬ 
satisfaction IS given will not relieve the buyer from 
the conditions of the contractHowever, a duty 
to return under such a condition arises only m ac¬ 
cordance with the terms of the contracLi^^ Where 
the contract does not expressly place on the buyer 
the duty to return the property he is not required 
to do so m order to avail himself of the benefit of 
the warranty Where the contract so provides, 
a return of a machme is a condition to the nght 
of the buyer to avail himself of a breadi of war¬ 
ranty only where the seller has failed to place the 


machine in proper working order after he has been 
giv^ notice and an opportumty to do so ^ A con¬ 
dition for the return of the goods with reject to 
one warrant} does not apply to another and distmct 
warranty.®! 

In order to bar a recovery of the price, the goods 
must have been returned or tendered®® unless they 
are worthless for any purpose,®® since it is not 
sufficient that th^ are wordiless for the particular 
purpose for which th^ were sold,®® or the case 
must be one vrhere the use of the property in testing 
Its qualities destroys it or renders it impossible to 
return it to the seller ®® An offer to return is ex¬ 
cused where from the facts and circumstances it 
appears that it would be refused if made.®® 

b. Tune for Betnm 

In order for a buyer to avail himself of a warranty 
ho most comply with conditions therein as to the time 
within which articles not In conformity with the warranty 
shall be returned. 

In general a buyer must elect to take action to 
return the propeity* promptly after discovering de¬ 
fects m it®7 If the contract specifies the time with- 
m which return shall be made, a compliance with the 
contract m this respect is necessary,®® at least where 


aa Idalio —Ctaspas taela dbM la 
Troendly v J L Ciae Co, 8 PM 
876, 277, 61 Idalio 678 

IClss —J A. Fay 8b Egan Co v. 
Louis Cohn 8b Bros^ 180 So 890. 
168 Miss. 788. 

KCL—J JL Fay, etc., Co. ▼. Crowell, 
100 aJXL 662, 188 NC 688. 

aSL Aik^Reed v. RearPattereon 
MUllna Go.. 64 SW8d 696, 188 Ark. 
686 

<3a.—^Intenistlonal Harvester Co of 
America v Dillon, 66 S E. 1084, 126 
Gku 678—Harrell v InternatlonaJ 
Harvester Ga, 29 &LE.2d 427, 70 
OaAjpp. 66I^Wade v Hinson, 18 
&E.8d 898, 64 GaJbpp. 418—Frick 
Co V. Bridges, 179 SJS. 861, 61 Oe. 
App. 128—Oliver Farm Equipment 
43ele8 Co v. Keely, 177 8.E. 608, 
SO GaJbpp 281—International Har- 
veater Oo of America v. Bowen, 86 
SB. 818, 18 OaJbpp 467-^ I 
Case Threshing Mach. Oo v. Cook, 
67 S EL 890. 7 GaJbpp 881 

Edahft—Oocpus Fnsls cited ia Troend¬ 
ly v. J l. Case Oo.. 8 PJM 876, 877, 
61 Idaho 678. 

Hy—Frldk Go v 'Wiley, 188 8.W2d 
180, 290 Ky 606 

XdL-^. A. Fay 4b Egan Co. v. Roae- 
land Bmc Oo. 128 So. 849, 170 IdL 
608. 

Mlaa^^. B. Colt Oo v. Bysle, 160 So. 
816. 

Wa.—rntrarway Chair Co v Smith, 
Oom.Fl, 40 liuiJLegHeg. 48. 

416 CLJ. p 704 note 96. 


Necessity for return of goods as con¬ 
dition to resciseion see supra 1107. 
Provision In contract for return of 
goods which do not comply with 
warranty as providing ezcluBlve or 
cumulative remedy see infra i 851. 
Retention as evidencing acceptance 
of performance or waiver of breach 
see Infra | 846 

Return as condition precedent to ac¬ 
tion or defense see Infra i 856 
S7. Ga.—FrlCk Co v Bridges, 179 8 
E. 861, 51 GaJLpp 128 
Pa.—Demsy v. Fellers. Com FI, 69 
Daaph.Co 886. 

56 GLJ p 795 note 1. 
sa MldL-Cook V Darllna. 186 N 
W 411, 160 Mich. 475 
Tex.—Murray Co v Putmsn, Civ. 

App. 154 SW. 246. 

SO. Okl—Reitan v 'Wilkinson, 7 P 
2d 480, 154 OkL 108. 

160. Ga.—Internationsl Harvester Go. 
of America v. DlUon, 66 8 EL 1084, 
126 Ga. 672. 

61. Minn.—McCormick Harvesting 
Mach. Oo V Fields, 96 KIVL 888, 90 

TUfnti. 191 . 

56 CJ p 786 note a 
oa Ga.—HarreU v. Inter n ati on al 
Harveater Co. 89 8 JB.8d 487, 70 
GaJLpp. 666—'Wads v. Hinson. 18 
SLE.M 80a 84 GaJbpp. 4ia 
Ky —James v Xnternattonal Etarves- 
ter Gb, 178 SW8d 67a 204 Sy 
788 

j^iOLr^Kyy oa Burner Corporation v 
Hunger, 162 A. 868, 159 Ma 605. 
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Mlsa—J B. Colt Oo. T. Bysla 186 
So 816 

Effoofe of r e turn 

Buyer is not liable for price of de¬ 
fective radios retornsd to manufac¬ 
turer, but only for parts retained.— 
Eodel Radio Corporation v. Shuler, 
181 So 468, 171 La 489. 
oa Iowa—Maasmon Engine, etc., 
Oo V Schlrrer, 98 K"W. 699 

65 GLJ. p 828 note 76 

Ot. Qtu —Wade v Hlnaon, 18 SJEL 
8 d 898, 64 GaJbpp 4ia 
55 G.J p 828 note 77 
oa Ala—Curb V Stewart, 98 So. 24, 
810 Ala 84L 
55 C J p 828 note 76 
' oa AriE.—Hart Cotton Mach. Co v 
Swepatoa 208 SW. 62, 188 Ark. 
40. 

817. Kv—James v International Har¬ 
vester Go, 172 SW2d 67a 294 
Ky 722 

I Pa—^Demay v Fsllera Oem.PI., 69 
Daaph.Oo. 886 

ea Idaho.—Oospas atuds ctted In 
Troendly v. J. L Case Col, 8 PSd 
27$. 877. 61 Idaho 678 
La—J. A. Fay 4b Egan Oo. v Rose- 
land Box Go., 188 So 649, 170 La 

60 a 

66 CJ. p 785 note 4. 

EMvIfllon on back of eontraet 

'Where there was printed In plsin 
type on ssles contract directly shove 
blank spaces fOr signatures the state¬ 
ment that terms end conditions prlnh- 
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the defect constituting a breach of warranty is a 
patent defect discoverable in the course of an ex¬ 
amination sudi as is customarily made by the in¬ 
dustry.®^ However, a provision in the contract 
limiting the time within which the property may be 
returned has been held not to deprive a buyer who 
failed to return the property within the time pre¬ 
scribed of the nght to rely on a breach of warranty, 
where the breach was latent and unknown to him 
and m the exerase of ordinary care was not dis- 
co%'erable withm the time prescribed'® Also a 
provision permittmg a return of the property within 
a speafied time at the bu 3 er’s opticni has been held 
not to apply to an implied warranty as to quality or 
fimess for use so as to require a return to be made 
within the speafied time as a condition of the nght 
of the bu}er to avail himself of a breach of such 
warranty A provision for return at once re- 
qmres a return within a reasonable time WTiere 
the buj-er is given a stated time within which to 
make tnal of, and return, the goods, the seller, by 
efforts to cause the goods to comply with the war¬ 


ranty, during sudi period, does not necessanly start 
a new penod of the same duration, although the 
buyer has a reasonable time withm which to act^^ 
In the absence of an express provision m the con¬ 
tract as to the time wnthm whidi the buyer must re¬ 
turn the goods m order to avail himself of a breach 
of warranty, a return of the goods within a rea¬ 
sonable time IS suffiaent,?® and under some statutes 
! It has been held that m such case the return or of- 
‘ fer to return must be made within a reasonable time 
after recapt of the property 

c. Mode and Sullicieincy of Betuiii 

In order for a buyer to comply with a condition li» 
the warranty for the return of an article which falla to 
fUHIII the warranty, there muet be an actual return or 
valid tender of the article at the place and to the per- 
tons designated In the contract, but, If no place Is des¬ 
ignated, a return to the place where the purchase %vae 
made Is sufficient. 

There must, as a rule, be an actual return or a 
valid tender of the goods,^® which must be made at 
the place^^ and to the parties^® designated, unless 
the contract is ambiguous or unreasonable.^® A 


ed on the referee side were express¬ 
ly made a part of the contract, and 
on the reverse side there was pr*nt- 
ed a statement that merchandise 
should not be returned after speci¬ 
fied time ftnm receipt of the goods, 
such limitation was part of the con¬ 
tract.—Society Brand Hat Co v Pel- 
co Pshrlcs Corp, D C X Y, 92 F Supp 
499 

Frovisloa la lavoioe as to time 
within which goods must he returned 
was he^d not a condition of implied 
warranty of qua'itv where ther^ was 
no ment*on in the orlgiral agreement 
between the bu> er and seller of such 
a time limit for the return of defec¬ 
tive goods—^Acme Aluminum Alloys 
V Fantex Hfg Corp, 64 A.2d 868. 75 
RI 162. reargnment denied 66 A.2d 
100. 75 R L 152 

68 . US.—Society Brand Hat Go. ▼ 
Peico Fab-ics Corp, 92 

FSupp 499 

VO. Qa.—Fanner v Lies 4b Smith 
Hnle Co, 200 SJSL 467. 59 QaJLpp 
237 

Implied waxisaty of quUty 
Ark.—E^drotex Industries t Sharp, 
208 SWed 182. 212 Ark. 886 
Waxnatr as to sgs of animals 
Ga.—Fanner v liCe 4b Smith Mule 
Co. 200 SB. 467, 59 Ga.App. 257 

71 . Qs^—Brandh ▼ Oolumbia Scale 
Co. 174 SJBL 680. 49 QaJlpp. 140 

VSl N Y -^McCormlcdc EEervestinflr 

Mach. Go V Warfield, 58 NYS 
787, 88 AppDiv 518. 

55 CJ^ p 795 note 5 

V8. Minn.—J*. I,. Owens 


f OrXeefra 170 NW 204. 174 XW 
I 224. 141 Minn. 275 
55 C J p 796 note 6 
74b Betnzn held within ressonshle 
thus 

R.I.—Acme Aluminum Alloim v Pan- 
tex Mfg Corp. 64 A.2d 868. 75 R.L 
162. reargument denied 66 A.2d 100. 
I 76 R I. 152 

,78. US—Society Brand Hat Co. v 
I Peloo Fabrics Cbrp, DCLXT, 92 
FSupp 499 

Offer to xetoxa hdld not within isa- 
sonaUe ttans 

I US—^Society Brand Hat Co ▼ Felco 
Fabrics Corp. supra. 

78. Ga—Frick Co v Brldgea 179 S 
K 861, 51 GaApp 128 
Fa.—Factors Corp of America v Ple- 
karskl. ConuFl, 47 ScdLLegRec. 
94 

55 GLJ p 795 note 7. 

Hotlee of dissstlsfaotlon 
Boyei's letters to seller to effect 
that machinery was givlniT tronbla 
and that something was wrong with 
it. and that seller would ha\e to 
make some adjustment, was held in¬ 
sufficient to satisfy contractual pro¬ 
visions making return of machinery 
condition precedent to seller’s Uahil- 
Ity on warranty—Oliver Farm 
Banipment Sales Cb v Hedly, 177 
8 B. 606. 60 GaApp 881. 

Offer to setuzB 

Buyer of goods not confmning to 
warranty was held to ha\e fulflUed 
his duty by notifying the seUer of 
the breach of warranty and offering 
to retom the gooda—Eiconomic Wa¬ 
ter Heating Corporation v Dillon 
Supply Co, 159 S B. 78, 166 Va 597 
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Oooditlonal offer 

An offer to return machine if the 
seller would pay the cost of its In¬ 
stallation was held insufficient where 
the teller had nothing to do with 
the contract between the buyer 
person who installed it—Harrington 
V HbflUieyer. 66 P2d 981, 19 Cal 
App.2d 452 

77. Ga—Frick Co v Brldgea 178 
SB. 861. 61 GaApp 128 

Idaho—Tmendly v J L Ca st Co, 
8 PSd 276. 51 Idaho 578 
56 CLJ p 795 note 8 
Place of xeoelpt 

(1) Where warranty was condition¬ 
ed on return of machine to the place 
where it was recei\ed and delivery 
had been made to the hnyer in his 
own yard, the buyer was held enti¬ 
tled to lea% e it in his own yard rath¬ 
er than to return It to the dealer’s 
place of bualnesa—J I Case Co v 
Cox, 178 SB. 686, 207 XO 769. 

(2) Other cases Involving the suf¬ 
ficiency of a return of goods to the 
place where received see 56 GLJ p 
796 note 8 [a] 

78. Ean.—Ihtemational EEarvester 
Co V. Watldna 288 F. 628, 129 
Kan. 844 

56 (U. p 795 note 9 

78. Waeh.—J Z Case nrebhing 
Hadh. Co. v. Scott. 165 P. 485, 96 
Wash. 666 

Oontmot held soffioleBtiy 
Provlalon that buyer return defec¬ 
tive madhlnery. **10 place It was re¬ 
ceived.** warn sufficiently definite, and 
required only that buyer return It to 
dealer, or station where unloaded.^ 


Co. V. 
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substantial compliance with a condition for the 
return of the proper^ sold has been held suffiaent.^® 

A warrant to replace defective parts returned to 
the seller is suffiaently complied with by return of 
the machine containing sudi defective parts 
Storing the machine and notifying the seller that i 
it is subject to his order does not constitute a re¬ 
turn M 

If no place is designated, a return to the place 
where the purchase was made is suffiaent,^* and, 
where no place is designated, it has been held that 
a return of the property to the residence of the 
seller or his agent is unnecessary There is not 
a valid return, binding on the seller, if the goods 
have been misused and damaged 1^ the purchaser 
but o&erwise it is sufficient if the goods are in as 
good condition as when reeaved, although the pro¬ 
vision for return stipulates that they shall be in 
good condition 

Return of part Where the seller knew that the 
1)uyer would resell the articles to ultunate con¬ 
sumers and the warranty was as to each article, the 
inabihty of the buyer to return all of the articles 
will not depnve him of the nght to avail himself of 
the benefit of the warranty as to those actually re¬ 
turned or offered to be retumed.^^ 

J 343. Waiver of Conditions 

a In general 

b Notice to seller of defects 


c Opportunity fo remedy defects 

d. Exdiange or r^lacement 

e. Return 

a. Jr General 

Conditions proesdont to the onforcemsnt of a warran¬ 
ty may be waived by the warrantor or his assignees 

Conditions precedent to the enforcement of a war¬ 
ranty, being for the benefit of the warrantor or its 
assignees, ma 3 ’ be waived by fhem,^^ and sudi 
waiver may be either express or implied.^^ The 
seller cannot, by provisions in the contract of sale, 
divest himself of the power to make a subsequent 
contract by parol, or waive conditions for his bene- 
fitM 

b. Notice to Sdler of Defects 

Ths ssllsr may waivs compllanos with a condition 
Imposed by the contract or by statute for the giving of 
notice of defects In the goods sold. 

The seller maj* waive the w*ant of notice of de¬ 
fects in the goods sold,^^ or dela> in giving,or m- 
suffiaency of,^* the notice, or a provision m the 
contract as to the person to whom notice of defects 
must be given,w'here the gi\ing of notice of de¬ 
fects to the seller is a condition imposed by the 
contract or by statute, as considered supra § 339 
Thus, such notice is waived by a rfijwsst that the 
buyer shall give the article an fiddidonal trial of 
test** or by a promise to remedy all defects#** 
Also notice of defects has been held unnecessary 
where the seller already has such knowledge of the 


-Troendly ▼ J L Casa Oo. 8 PSd 276, 

61 Idaho 578 

aoi Idaho—Troendly ▼. J L Came 
Co, aupra. 

'81. Tax.—Soott V lAduatrial Fi¬ 
nance Corp, ClvJkpp, 266 S W 181. 

Xotov vehicle 

"Tex.—Soott V Industrial Finance 
Corp, supra. 

88 . Ga.—International ECarvester Co 
of America v Billon, 65 S E. 1084, 
126 Oa. 672—J I. Case Threshlna 
Mach. Co V Cooh. 67 SB. 880, 7 
GaJ^p 621. 

88 . M'T.r-<k>meU v. Fbx. 88 KT& 
482, 96 AppDiv. 71. 

8 ^ Mldh.—Osborn v Bawson, 10 37 
W. 201. 47 Mich. 206 

88 . Iowa.—Bradley v. Falen, 42 N 
W. 628, 78 Iowa 126 

K.T—Matthews v Horan. 42 KT.S. 
968, 10 Miao. 24. 

88 . Ind.—Rosenthal v. Bambo, 76 37 
B. 404, 165 me 684, 8 Ii.BJU37S. 
678 

56CJ. p705-BOteli. 

87. Va.—Bconomio Water Heatinc 
Corporation v. Dillon Snpply Go. 
160SJS.78,J.56 7a.A97, 


88 . Ark.—Oerle V AVery Power Ma- 
dilnery Co, 40 &WSd 509. 185 Ark. 
799. 

Kan.—Oliver Farm Equipment Sales 
Co V Patch. 5 P.Sd 795, 184 Kan 
814 

55 OJ p 795 nota 15. 

88 . Wash.—McCaw v. Advance- 
BUmley Threaher Co, 291 P 819, 
158 Wash. 688 

65 GU p 795 nota 16. j 

90l Kan—Nlcfaola eta. Co v Max- 
on. 9S P 54S. 76 Kkn. 60T. 

91. OkL—Advance-Bnmely Thresher 
Co. V Welch, 25 iP2d 58, 165 OkL 
94 

55 CLJ p 796 nota 19. 

Watver of notfea held nofe Shown 

IT &—Columbia Axis Co v. American 
Automobile ms. Co, GLCULOblo, 68 
F2d 206. 

9 dL Minn.—Juvland v Wood Broa 
Thxeeher Co, 8 17W2d 772. 212 
iqnn. 810 

R.L—Socony Burner Corporation v. 
Ashton. 172 A. 822, 54 BJ. 802. 

55 C.J p 796 note 20. 
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waiver of noSloe of dafeeils wllhin 
sttpolated tbne held not Shown 
Ark.—Carle v Avery Power Machin¬ 
ery Co, 49 S.W 2d 599,185 Ark. 799. 

88 . Ala^—Becker Booflne Oo. v Pike, 
160 So 692, 280 Ala 289 
Ga—Qullett Gin Co v Seasravea 
176 SB. 922, 49 GaJ^p 850 
me— Schaefer v Fiedler. 88 37E.8d 
810,116 meApp 226 
Kan.—Oliver Farm Equipment Sales 
Co V Poulson. 11 P2d 689, 185 
KSn. 59e 

OkL—Advance-Rumely Thresher Co 
V. Welch. 25 P2d 58, 165 Okl 94— 
Reitan v Wilkinson, 7 P2d 48e 
164 OU 168. 

Wash.—^McCaw v. Advance-Bumley 
Thresher Co, 291 P 819, 158 Wash. 
588 

55 OJ p 796 note 21. 

9e Watver held Shown 
USj—H nbShman v. IjOuIs Keer Shoe 
Ca, aCLAJOl, 129 F2d 187. 

88 . m—Dollarhlde v. Eopkina 72 
HLApp 609 

9e Tex.—^Thomas W Blake Dumber 
Ca of La Ward v Wbitfleie Civ. 

I App.. 45 SW2d 758* 

55 CJ p 796 note 23* 
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breach as to make notice thereof unnecessao^^ or | 
where the seller’s agent, who mstalled the machire, ' 
has notice of and attempts to remed> the defects * 
and the buyer’s failure to give notice of defects to 
the manufacturer as required by the \iarranty has 
been held not to bar his right to reco\er for breach I 
of warranty where he informed the dealer, who at¬ 
tempted to make repairs.’® A dela^ in giving not.ce 
IS waived if it is caused by the eirorts of the seller 
or his agent to make the machine work properly,^ 
or by an attempt of the seller’s agent to remedy 
the defects after the expiration of the time limited 
without objection on the ground that notice had not 
been given.® 

If the seller or his authorized agent acts on the 
notice recei\ed and undertakes to remedy the de¬ 
fects it IS a wai\er of the objection that the notice 
was not given in the proper form or manner® or 
was not given in time.^ The theory of the cases is 
that, smce the notice is for the benefit of the seller. 


if he acts on it he waives any objection thereto ® 
In particular cases, however, it has been held that 
the requirement as to notice is not wrai\ed by the 
promise of a branch manager to make a machine 
sold satisfactory',® or by rcndermg services to the 
buyers gratmtously m an effort to give them perfect 
satisfaction,^ or b> the attempt of the seller’s sales 
agent, after delivery, to get the machinery m proper 
working order,® or by the mere fact that the seller 
had knowledge of the facts constituting the breach,® 
at least where because of other circumstances, such 
as the fact that he had accepted a factory adjust¬ 
ment for defective parts and had exchanged the ar¬ 
ticle, sudi knowledge does not show an intent by 
the buy er to claim a breach of warranty i® 

In any event, the seller must act through an agent 
having authority, and the acts of an agent wathout 
general authority or without special authority in the 
particular case are not bmding on the seller So 
an unauthonzed visit of an agent wathout the knowl¬ 
edge of the seller will not amount to a waiver.®® 


97. Hd.—Rlttenhonse-T^'lnterson An-1 (2) Xotlea hy reglscered mall 


to Co V Eiasner. 98 A. S61. 129 
lUL 102 

tMtar rndfoim fltaloB Aot 
ltd.—^llay Oil Burner Corporation v 
Monger. 152 A. 252. 159 Md. 895— 
RittenhouM-Winteraon Auto Co ▼ 
Ktaaner. 98 A. 861. 129 UOL 102 
ZUowledgo rovBlrta 

TValver of provision for notice of 


Ind—Schaefer Fiedler. 68 NBL2d 
810,116 IndJlpp 226 
Kan.^—Oliver Farm Equipment Sales 
Co V Patch. 6 P2d 795. 184 Kan. 
814 

Okl—Advanoa-Bumelp Thresher Co 
V W'eKdi. 25 P.2d 58. 165 OU 94— 
Baltan v Wilkinson, 7 P2d 486. 
154 OkL 168 

55 C J p 796 note 26 [aj. 

(3) Written notice 


claimed breadh of Implied warranty, 
was held not to reonire as an ele- 

ment th.r.o« actS notic to th.' Rooite, Co r Mto. 1*0 

, I So 692 280 Ala. 289 

V Seagraves, 

ranty had not been complied with.—' « , 

JtaMaod V Wood Bros. Tbrosber oo.'*“— 


seller of the particulars in wh'ch [ 
the buyer claimed the implied war- ^ 

T&ntv not MimnllBd irith.-^' ® ®“—» •® Q*-" 


3 X W 2d 772. 212 Minn. 810 
88 . Idaho —W HL Bints 


Co 


Co V Poulson. 11 P 2d 689. 185 KSn. 
698 

V. Mont.—Mlnneapolis-Hollne Power 


Mueggler. 154 P2d 618, 65 Idaho. Implement Co v. Parent, 17 P2d 
760 1088 92 Mont. 207 

^ „„,.'OkL—Reitaa V. Wilkinson, 7 P2d 486, 

* HI—Beard v Moore. 28 XE.2d^ ^ss 


869. 302 lU App 87 

1 . BI—Socony Burner Corporation 
V Ashton, 172 A. 822. 64 B.I. 802 
55 CLJ P 796 note 24. 


j Tez.—Thomas W Blake Lumber Ca 
of IjS Ward v. Whltflald, ClvJipp., 
46 SW2d 758 


Sl Iowa.—Webster City First Xat. 
Bank V Butcher. 104 XW 497, 128 
Iowa 418. Ill Am SB. 209, 1 L.B. 
142 

& Ind —Schaefer v Fiedler. 68 37 E. 

2 d 810.116 indJkpp 226. 

WaslL—McCaw v Advance-Bumlcy 
Tliraalier Oo.. 291 P 819. 168 Wash. 
683 

65 OJ. P 796 note 26. 
irnlvev of parttoslair conditliWMi held 
ahom 

(1) Kotice at partlcnlar placa.— 
Oliver Furm Equipment Sales Co. v 
Patch, 6 P.2d 795, 184 Ban. 814. 


(1) It has been held that conditions 
of the warranty as to the time and 
manner of giving notice of defects 
are not waived by the seller acting 
on the notice given and sending men 
to make repalra—Hassey-Harrla 
Harvester Co. ▼ Burnett 268 P. 740, 
126 Ekn. 458-^6 OJ. p 797 note 29. 

(2) However, it has been held that 
the seller waived defects in the notice 
given by acting thereon and under^ 
talcing to remedy the defects.—OUver 
Farm Equipment Sales Co v Ppul- 
son. 11 P 2d 689.185 Kan. 696—OUver 
Farm Eqttipment Sales Co. v. Patdh. 
6 P 2d 795.184 Kan. 814. 
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4. Mias —Viking BefMgerators t.. 
Farrell. 176 So 910. 180 Mias 18L 

55 OJ p 796 note 27. 

8 . Ey—B T Kenney Co v Ander¬ 
son, 81 SW 688 . 26 KyL. 867, 88 
8 W 581. 26 KyLu 1217 
Okl—Baker v Nldiols, ate., Go., 66 
P 100,10 Okl. 685 

8 . Kan.—Emeraon-Brantlngham 
Impl Co V Biddla 208 P 725, 116 
Kan. 865. 

7. G€L—Kirkland t John Deere 
Plow Co, 18 SBL2d 109. 66 GaApp 
804—Xeon Lights Ad\ertising Oo. 
\ Briggs, 2 S.R2d 113, 60 OaJippw 
135 

XC—A. B Farquhar Go v. Hardy 
Hardware Co, 98 SJEL 922, 174 NO 
369 

8 . Ga.—Oliver Farm Equipment 
Sales Co v Neely, 177 S.E. 606. 66 
QaApp 281. 

9l Or —Howard-Cooper Corporation 

V Umpqua Dredging & Gonstmo- 
tlon Co. 86 P3d 590, 148 Or 582 

Wla—Simons v Brockman, 28 N.W. 
2d 464, 249 Wia 50, rehearing de¬ 
nied 24 XW2d 409. 249 Wia 60— 
Marsh Wood Products Co v Bab- 
co<Sc ft Wilcox CD. 240 N.W. 892, 
297 Wia 209 

10 . Or—Howard-Cooper Corporation 

V Utapqua Dredging ft Constmo- 
tlon Ga. 86 P 2d 590. 148 Or. 682. 

IL HD—O’ L Case Threshing 

Ma ch . Oo V Ebblgbausan, 92 K.W. 
826. U HD 488 

56 CJ P 797 note 88 . 

1 ft SD—J L Case Thredilng Mach. 
Co V Gldley. 183 H.W. 711, 28 BJK 
101 . 

55 CJ. p 787 note 88 . 
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Distinct breaches or warranties A waiver of no¬ 
tice of one defect will not operate as a waiver of 
subsequent notice of a new defect^* Waiver of 
the provisions of the contract as to notice m the 
case of one warranty will not waive the notice re¬ 
quired as to other and distinct warranties 

Stipulations against waiver. A provision in the 
contract may prevent acts of the seller in under¬ 
taking to assist the buyer in remedymg defects in, 
or to secure successful operation of, the property 
sold, from amounting to a waiver of a provision for 
notice.1* 

Breach by seller. A breach by the seller of a pro¬ 
vision m the contract requinng the replacement of 
broken parts has been held not suffiaently material 
to waive or excuse performance by the toyer of a 
condition for notice of the failure of a machine to 
do good work after a test^^ 

c. Opportujtity toBsmiedyDefecta 

The Miler may waive a condition of the warranty 
that he be allowed to remedy defdcte In the goods sold. 

While the seller may waive the conditions of the 
warranty inserted for the purpose of allowing him 
an opportumty to remedy defects,he does not 
waive such requirement by merely telling the buyer 
that if the article does not give satisfaction it will 
be taken back^^ A provision of a contract re¬ 
quiring defective parts of a machme to be returned 
to the seller’s factory is waived where the seller 
attempts to remedy the condition on the buyer’s 
premises.^* 

d. Exchange or Beplaoement 

The ssllsr may waive a condition of the warranty 
requiring the buyer to give him an opportunity to ex¬ 
change or replace defective artlelee or parts of the goods 
sold. 

The seller may waive a condition of the warranty 

18. Wla—Northern Electrical life 

Co V H. M Benjamin Goal Go. 92 

N.W 658. 116 Wla 180 
ML CtaL—Walker v Mklsby Co« 67 8 

B. 1089.184 Qa. 899 
IB. Oa.—Kirkland v John Deere 

Plow Go. 18 S E Sd 109. 66 Oa.App 

804—Oliver Farm Eqalpment Sales 

Go V Neely. 177 SJBS. 606. 60 Ga. 

App. 881. 

66 CLJ p 797 note 86. 

16L Ark.—Gouthem Engine, etc.. 

Works ▼ GHobe Cooperage, eta. Go. 

186 S.W 988, 98 Ark. 488. 

17. Ga.—Lewis v/Dtekenson. 108 8. 

B 196. 86 GclApp 884 

18. Gil—Z iewia v. Diekensoii. wuprm. 

18. ICo—Wayne Tank. eta. Ga v. 

Bvaii% App • 16 8.W Id 896. 


requiring the bujer to give him an opportunity to 
exchange or replace defecuire articles or parts of 
the goods sold,-® as, for example, by repudiation of 
further liabJity under the warrant} or by an at- 
I tempt to remed} defects and an assurance to the 
j buyer that the\ will be remedied.-* 

Exchange of animal A provision in a contract 
for the sale of an animal that in case it does not com¬ 
ply with the warranty it will, on return to the sell¬ 
er, be exchanged for one which does so comply 
may be waived by the seller, as, for example, by an 
express statement that he will not receive the 
animal back,** or by refusal to comply with his 
agreement,** or b\ inducement of the buyer to re¬ 
turn the amxnal, in an attempt to cure it of its de¬ 
fects with remecies furnished by the seller,*® or by 
&ilure to gi\ e the buyer instructions as to where the 
ammal should be returned,*® or by a request for an 
unreasonable delay in replacement*^ So, where tiie 
seller testifies that he would have refused any offer 
to return, made after a certain date, he cannot claim 
that an offer should have been mada*® On the 
other hand, the sdler does not waive a requirement 
of this character by giving the bu 3 'er the pni'ilege 
of returiung an animal to a point nearer than those 
speafied in the warranty.*® After the sdler has re¬ 
fused to make an exchange, the use and sale of the 
animal the bujw do not estop the bujer*® or 
forfeit his right to damages.** 

Death of anitnal The death of the animal ivithin 
the tune speafied is an excuse for a failure to re¬ 
turn it;** but It has also been held that a stipula¬ 
tion m the contract for the exdiange or replacement 
of the animal m the e\ent it is not as warranted, 
provided it is returned to the sdler m as sound 
condition as it was m when sold, will prevent the 
buyer of an ani md which died from causes not con¬ 
nected with the breach of warranty from relying on 
sudi breadi.** 

87. Iowa.—Uerchants' Nat. B a nk v. 
Grigaby, 149 XW 68$, 170 Iowa 
675 

g& Cal—Bdaon v Mancebo, 173 P 
484, 87 CaLApp. 88 
89. CaL—Union Inv Ca v. F M 
Landon Co. 162 P. 903. 82 CaLApp 
806 

88. Ky—Cripa ▼- Floyd, 286 8 W 16, 
205 Ky. 498. 

81. Sy.—Gripe v. Floyd, rapira. 

38. Mlbh.—Otto ▼ Braman. 106 N. 
W 601,148 Mich. 186 

88. Iowa.—SIngmaater v Robinaon. 

184 NW 776. 181 Iowa 538 
Neb—Nutting \ Wataon, ata. Co« 
181 NW 688, 84 Neb 464. 26 DJL 
A..N8., 8SS. 


flOu Mb— J I. Gaae Threshing Madh. j 
Go V Gardner, 140 8.W. 818, 169 j 
MoJkppu 274. 

Condition reauiring buyer to give 
aeller opportunity to exchange or 
replace defective parta aee aupra I 
841. 

81. Mo—J I. Gaae Threahing Mach 
Go V. Gardner, aupra. 

88. Mb—J L Case Threshing MSch. 
Go V. Gardner, supra. 

88. NJ>.—Axfoid V GalneSi 196 N 
W 666. 60 ND 841. 

M, OSL—Bdaon v. MancSba 178 P 

j 484. 87 CaLApp 82. 

8 Bb Kan.—Feigfat v Thlaler, 114 P 
849, 84 Kan. 186 

aa Po—Cochran ▼. McGeorga 64 
Pa-Super. 460 
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e. Betom 

Th« •tllar may walva a eondliloii of the warranty ra« 
quliing a return of the property 

The sdler may waiire a condition of the warranty 
requiring a return of the property,and sadi 
waiver may arise from his acts or conduct So 
the seller cannot assert a failure or delay which is 
due to his own request or fault,as where caused 
by his conduct m requesting the buyer to retam 
the goods for further tnal,*~ or b^* his authorization 
for the buyer to retain the machine and have it re¬ 
paired mstead of returning it to the seller,or by 
a promise of the seller to replace the article*^ or 
to remedy the defects,^® or by the attempt of the 
seller to remedy the defect^^ So too, on the re¬ 
fusal of the seller to receive the goods, the duty of 
the buyer is fulfilled and any further tender or 
efifcMt to return is waived.^^ On the other hand, 
it has been held that the seller does not waive his 
contractual right to a return by rendering the 
service to the buyers gratuitously in an effort to 
give them satisfaction and a request by the seller 
or the seller’s agent that the buyer retam the goods, 
under a promise to make them comply with the war¬ 
ranty, is not a waiver for all time to come of the 


seller’s right to insist on the return, but it is a 
waiver of the requirement for return only dunng 
the time that the seller is attempting to remedy the 
defects and for a reasonable time thereafter The 
acceptance on one occasion of returned merchandise 
after the time provided m the contract as the time 
withm which the goods may be returned has been 
held not to constitute a waiver as to the rest of the 
merchandise of the condition as to the time within 
which it may be retumed.^^ 

Extension of original warranty. Where the sdler 
had waived the condition of a written warranty re¬ 
quiring a return of the goods sold, but thereafter the 
warranty was extended by another agreement in 
writing, the condition was likewise extended, and 
the waiver is no longer available to the buyer 
An agreement for a continued tnal of the property 
sold, extendmg the warranty, extends the provision 
for a retum.^^ 

Stipulations against waiver. Stipulations m the 
contract may prevent acts of the parties or oral 
statements ^m constimting a waiver of a condi¬ 
tion as to the time withm which the goods must be 
retumed^^ 


84. OkL—-Advanoe-Rmnely Thresher 
Go V. W41ch, 2S P.Sd 58, 168 Old. 
84. 

&GL—Branyu ft Peterson v Eedxfax 
Mfff. Co. 65 SSLZd 228, 219 SC 
200 

55 CJ p 797 note 58 

Condition of warranty requlrlnsr a re¬ 
tam of the soods sold see supra I 
842 

88i. Ota —lAdvanee-Rumely Thresh¬ 
er Go V. Taney. 828 P 149, 100 OkL 
197. 

SC—^Branyan ft Peterson v. Palifhz 
Mfff Go. 65 SJEL2d 229, 219 S.O. 
800 

9Bm Ga.—WlUlams v. AhereromUa 2 
£LE.2d 726, 60 GaJlpp 10. 

Miss — J A Fay ft Egan Go ▼ liouls 
Cohn ft Broa. ISO So 290, 158 Ulna 
7Sa 

Ho.—Mlaneapolls-Mollne Power Im¬ 
plement Go V might, 122 SW2d 
897, 288 UoJkpp 409. 

SC—Braairan ft Peterson v. Fairfax 
Mfg Oa. 65 8.B.2d 228, 219 aa 
800. 

56CJr. p798note60 

Mhue to give gUppSag fiurtraoaoBS 

Uo.—Anglo-Amerioan ICIU Go. ▼. 
Twin City Uercantile ft Mfg. Ool, 85 
aw 2d 982, 225 MoJIipp 829 

99. Gs^'Wnilams v. Ahererombia 2 
8BL2d 728, 60GaApp.l0 

BOsa—nJ A. Fey ft Egan Co ▼ Ijouls 


Cohn ft Broa, 180 So. 290, 158 MIsa 
788 

55 CJ* p 798 note 61. 

38i SC—Branyan ft Peterson v 
Fairfax Mfg Co.. 65 S.E.2d 229, 219 
Sa 800 

80. Oa—wmiains v Ahererombia 2 
SJl2d 726, 60 GaApp 10 

40i Ky —Cincinnati Butchers Sup¬ 
ply Go. V Sentuefcv Packera 147 8 
WM 48, 885 Ey 104. 

1C6—Mlnneapolia-MoUne Power Bn- 
plement Co v WHght, 182 8 W2d 
897. 288 HoApp 409. 

56GJr p 798 note 62. 

41. ESn.—silver Stam Equipment 
Sales Go v. Patch, 5 P 2d 796. 184 
Ean. 81A 

OkL—Adfance-Rumely Thresher Go 
V Welch, 25 P2d 58, 165 Okl. 94. 

aCL—Branyan ft Peterson ▼ Fairfax 
HCk Co, 65 aE.2d 229, 219 8 C 800 

42i Colo—Bm erson-Brantlngham 
implement Go. ▼. BCmer, 18 P8d 
841, 91 Oola 94 

Iowa—Eenrlott v. liain, 279 NW 
UO. 225 Iowa 20 

lUsa-^ A. Fey ft Egan Go ▼ Ijonls 
Cohn ft Broa, 180 So. 290, 158 Hiaa 
788. 

Mb—Mlnneapblls-Mollne Power Bn- 
plement Co. v. WHght 122 aW2d 
897, 288 MoApp 409. 

Va—Economic Water Heating Corpo¬ 
ration V IMllon Supply Ga, 169 SB. 
78. 158 Va 597. 

56 GJr p 798 note 99. 
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Elsk of loss 

(1) Where the seller debllnee to 
accept goods which the buyer otters 
to return for breach of xrsnanty 
they are held thereafter at the Sau¬ 
er’s risk.—Economic Water TrjMifttiy 
Corporation v. DiUon Supply Go, su¬ 
pra 

(2) Other authority Invblylng lia¬ 
bility for loss of property buyer of¬ 
fers to return aee 56 GJ. p 798 note 
88 Cb]. 

48. Ga—Carter ▼ Yates-Amerlcsn 
ICaoh. Go, 157 BE 268, 42 GaApp. 
881. 

Ba—J. A Fay ft Egan Co v Hose- 
land Box Go, 128 Sa 649. 170 La 
608 

NGL—A. B. Farquhar Go ▼. Hardy 
Hardware Co, 98 SAL 922, 174 N 
CL 869. 

44. Idaho O eatpns nOm efttod in 
Troendly v J L Case Col, 8 P2d 
276, 279, 51 Idaho 578 
66 GJ* p 814 note 77. 

48. US.—Society Brand Hat Ga v 
FMoo Fabrics Corp., DCLNT. 92 F 
Supp 499. 

48. Iowa;—HerebantsT Hat. v. 

Grigsby, 149 KW. 626, 170 Ibwa 
675 

4V. Bid.—Crouch t. FaU, 118 KE 
1009, 68 BidApp. 257. 

48. n.S.—Society Brand Hkt Co ▼ 
Feloo Fabrics Corp., DCNT, 92 
F.Snpp 499. 
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D WAIVER OP BREACH OR ACCEPTANCE OP PERFORMANCE OP WARRANTY 


§ 344. In General 

Th® buyer may waive a breach of mrranly by ex- 
prese agreement, by conduct Inooneletent with an aater* 
tion of the breach, or by an acknowledgment of aat- 
lafCotlon. 

A breach of warranty may be waived hj the buy¬ 
er*® by express agreement,®® where the agreement 
IS fairly obtained and without frand,®^ or it may be 
waived by conduct mconsistent with its assertion,®® 
or by an acknowledgment of satisfaction,®® if 
broad enough to extend to the subject matter of the 
warranty ®* In some jurisdictions and under cer¬ 
tain circumstances a waiver will be implied if the 
buyer, knowing of the defects, fails to give notice 
thereof to the seller, as discussed mfra § 346, or 
accepts, retains, or uses the articles, mfra § 345, or 
pays, or promises to pay, the pnce therefor, infra 
§ 347. 

According to some authonties, a waiver of a 


daim for breach of warranty, which is executed by 
the bu 3 ~er without consideration, is not bmding®® 
The broad vitw has been expressed that, m order 
to constitute a wai\xr, it is essential that there 
riiould be an mtentional relinquishment of the right 
in this respect on the part of the buyer,®® and this 
rule has been applied to a waiver of breach of war¬ 
ranty of title ®^ The refusal of the buj'er to execute 
a redelivery bond in a r^evin proceeding m whidi 
the property mvolved is taken from the buyer does 
not constitute a ivaiver of the breach of the implied 
w a rr a nty of title,®® even though the seller promises 
to indemnify the buyer with respect to the bond.®® 
A waiver will not be imphed from an offer to 
rescmd,®® or from a purchase of additional goods 
after knowledge of a breach of warranty as to the 
first loL®i 

Provision of contract. Where the parties provide 
m their contract the manner in which it shall be de¬ 


es. Ark.—Ompus Jttds dM la 
Bridges v Sbapleiffb Hardwire Co, 
67 SWSd 405, 407. 186 Ark. 09S 
moh.—Catsman v Hack Intcmatlon- 
il Motor Trade Corporation of New 
Toxk, 864 N W 199. 866 Midi. 648 

65 C J P 798 note 68 

arnplSed waacraiiSv 

In the absence of fraud, defense of 
breach of implied warranty may be 
validly waived by buyer—President 
and Directors of Manhattan Co v 
Monogram Asaoda t ea 98 NYSSd 
679, 876 App Dlv 766, reargument and 
appeal denied 98 MT8 8d 988, 876 
AppJOiv. 870, motion dismissed 91 hf 
B8d 888. 800 NT. 677. 

SOL Ark.— OorffUM Jiuds dtod in 
Bridges v Shapleigh Hardware Co, 
67 SW8d 406, 407, 186 Ark. 998 

66 G J *P 798 note 69 

SI. Conn.—Bridgeport li. A. W Corp 
V Levy, 147 A. 841, 110 Conn. 866 
66 CJ P 799 note 70 

88 . Ark.—Oocpns jwOm eftfesd in 
Bridges v Shapleigh Hardware Co. 
67 S W 8d 406, 407. 186 Ark. 998. 
66CJ.p799note71. 

Begnest for pdvaSe sale 
Where buyer of motor vddde^ in 
default on note, signed agreement au¬ 
thorising private sale of vehicle to 
rednoe delleienGy, thus recognising 
seller's right to recover deilcieney, 
buyer waived claim for damages for 
alleged breach of warranty—New^ 
man v Preston Motor Oo., 64 8.W 8d 
168, 860 Ky. 818. 

waiver held not Showm 
Ark.—Hydrotex Industries v Ployd, 
198 SW8d 769, 809 Ark. 781. 


DC—Hlmmelstein v. Bndner, DGL, 
98 F Supp 946. 

66 CJ p 799 note 71 [a] 

88 . Colo —Slide Mines v. Denver 
Bkpiipment Co., 148 P2d 1009, 118 
Cola 286 

65 CJ p 799 note 78, 

Aoknowledgmeat of satisfaetton 9o« 
gather wUh othas facts 
Acknowledgment of satisfactory 
operation of purchased machine, to¬ 
gether with use of machine for ex¬ 
tended period, negatived breach of 
warranty—•Wllltamaon Daily News 
V Idnograph Co.. C.GJLW.Ya, 47 F 
2 d 688 

BeUanoe on prior statements by ottu 

Where the buyer had acknowledged 
that the machine Involved was work¬ 
ing satisfactorily, the law eondlnsive- 
ly presumes that, where one had the 
beet possible means to lesrn the facts 
for himself as to how a machine pur- 
chaaed by blm operated, he could not 
I then rely on what others might have 
allegedly said in connection with Its; 
operation.—Slide Mines v Denver 
Equipment Co., 148 P8d 1009, 118 
Colo 886 

84. Midi—Brown V Pendergast, 169 
NW 541.198 Mich. 818. 

56 CJ P 799 note 78 

86 b OkL—Advanoe-Bnmeiy Thredher 
Co V Welch. 86 P.8d 68. 166 OkL 
94. 

Whether or not oonaideratlon esaen- 
tlal elamant of waiver generally see 
Estoppel 9 67 a 

aot SlhOWB 

Where seller was required to rem¬ 
edy defects In machinery at his ex- 
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penaa aervlcas of expert ftvnlahed 
by seller In attempt to make machine 
work were not coneideratlon for 
waiver of claim for breach of war¬ 
ranty —Ad vance-Rumely Thresher 
Go V. Welch, supra. 

BDattflors oomrideKatton 

OkL—Smith V. Minneapolis Threshing 
Mkch. Co, 814 P ITS, 89 OkL 166. 
65 CJ P 798 note 69 tel i 

86 . Tex.—De Witt v Kent County, 
Civ.App, 148 SW2d 318, error dls- 
mlaaed. Judgment oorreet 
Wsezaaty of fltnass can be avoided 
only by an express and explicit waiv¬ 
er—Pasamen v. Idndsay, LaAppi, 
193 So 767 

67. Wash.—(yConnor v Tesdala 809 
P8d 874. 84 Wash.3d 259 
Bnyec^s slgalBg of amptance of 
assigunant of loam of machine did 
not constitute waiver of breach of 
warranty of tittle—CConnor v Tea- 
dale, supra. 

BxamlaatlOBL of advene title 
If a buyer, on being Informed that 
an adverse title was set up to the 
property, examines that tltla and ex¬ 
presses himself satisfied with his 
own title. It does not deprive him of 
his right of action against his vendor 
on a bread! of his warranty of titla 
—Hkrxis V Bowland. 38 Ala. 644. 

8 & Arts.—Old Pueblo Motors v. 
Tslas Abarca. 288 P. 666^ 87 Arts. 
29. 

881 Aris^-Old Pueblo Motors v. 
Tslaa Abarca, supra. 

eoi Va.—Orahsm v Bardin. 1 Path 
A H. 806. 

81. AUl—S now V. Schomadeer Mfg 
Co. 69 Ala. HI. 44 Am-R. 509 
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termined whether a wa r ra n ty has been complied 
with, a determination in sudi manner is final, m 
the absence of fraud,as where they have pro¬ 
vided for a test of a particular character.^* Where 
the making of a test provided for in the contract is 
prevented by the act of the buyer, he cannot insist 
on a breadi because sudi test is not made.*^ 

§ 345. Acceptance and Retention of Goods 

a. In general 

b. Sales on trial or approval; sale or 

return 

c Inspection or opportunity to inspect 

d. Use 

e. Contractual provisions 
a. In Genexal 

Qsnsnilly, mere aoctpunoe and ratentlon of tho 
propoity sold which dost not fulfill s warrant/ do not 
nootaaarily constitute a waiver by the buyer of a breach 
of the warranty. 

Subject to certain limitations and qualifications 
hereinafter stated, the generally accepted rule is 
that a buyer does no^ by the mere acceptance and 
retention of goods not fulfilling a warranty, waive 


his right to assert a breach thereof,^* and this rule 
has been applied m cases of express^^ and of im- 
plied^7 warranties, and more particularly as to de¬ 
fects not discoverable on inspection In some ju- 
nsdictions, however, it has been held or recognized 
that, while acceptance or retention of the goods does 
not waive an express warranty,^^ in the absence of 
statutory provision to the contrary, an imphed war¬ 
ranty does not survive acceptances^ at least in the 
case of executory contractsSi or discovered de¬ 
fects ss It has been stated broadly that the doctnne 
that an imphed warranty does not survive accept¬ 
ance does not apply m any case» unless, at least, the 
acceptance is with full knowledge of all the condi¬ 
tions affecting the character and quality of the ar¬ 
ticles ss Whether or not a warranty may be re¬ 
garded as surviving an acceptance of the goods, 
the acceptance and retention thereof may operate as 
a circumstance from which the buyer’s satisfaction 
with the goods, as dehvered, as fulfiUmg the require¬ 
ments of the contract may be inferred, and hence 
may be evidence of the waiver of a breach of the 
warranty,^^ although it is not condusive.^^ 

In view of the provision of the Umform Sales 
Act that, m the absence of express or imphed agree- 


ea. Wash.—Fred W Wolf Co v. 
Kbithwestern Dairy Oo, 104 P. 
U2S. 56 Wash. 665 

68 . Wash.—IBYed W Wolf Co v. 

Xorthwesteni Dairy Oo.» supra. 

64b Gal —United Iron Works v Out¬ 
er Harbor Dodt, eta, Co.. 141 P 
S17. 168 CsL 81 
65 CJ. p 799 note 81. 

68 b US.—Dlstlllera Dlstrlbutlns 
Corp ▼ Sherwood DlstUlina Co., C 
A.Md., 180 FSd 800 

Csi—Wholesalers Board of Adjust¬ 
ers ▼. Korton, 57 PSd 552, IS CaL 
App.2d SSS 

Mo—mtemational Shoa Co. t Up- 
schlt^ App.. 72 BW.2d 122 
KC— Potter ▼. National Supxdy Oo., 
51SEL2d 908. 2S0 N.C L 
Va.—Tan Duyn v. Matthewi^ 24 SbSL 
Sd 442, 181 Vh. 256. 

55 CJ p 799 note 85. 

Remedy for breach of warranty hy 
return of property see Inftw 8 251. 
Reram of soods as condition* 

Action or defense see Infra f 256 
Reedaslon by buyer see supra 8 
107. 

Warranty see su pra | 248. 
aro ssfcoppel 

Minn.—Donaldson v. CarstenseB, 247 
N.W 622, 188 lOnn. 448. 

AoesvtsMs iWa 16" other OsA hr oaau 
tsaet 

WHtlny reeltlnc that pnrcihaeer ao- 
eepta property **as is.** made after 
oontrast without conaMeratlon. was 
not eootract rellevinir seller of war- 
mntie% aaA erideDoa of breach of 


warranty was properly admitted.— 
Major v Atlanta Flying dnh, 166 S. 
a. 723. 42 OaApp 561. 

Di Indtana 

(1) The rule stated In the text has 
apparently been recoynlzed.—Poland 
V Miller, 95 Ihd. 287, 48 Am-R. 780— 
55 C.J P 799 note 85 

(2) It has been stated broadly, 
however, that thare Is no warranty 
of quality which survives acceptance 
after opportunity of Inspeotiond—m- 
teratate Motor Fteipht System v. 
Qaaoline Bquipmsnt Oo., 24 NXLSd 
418, 107 IndJlpp. 494. 

68 . Wash.—nnk v. M6zr. 142 P. 482, 
81 Wash. 92 
55 CJ. p 800 note 86. 

67. OkLr-Panla Talley MUUny Co v. 
Gabbert. 78 P2d 685, 182 Okl. 500, 
117 AJLJt. 466 

55 CJ p 800 note 87. 

68 . Or—Rhodes V Dlbby, McNeill 4k 
Ubby, 288 P 207, 128 Or. 128. 

55 CJ p 800 note 88 
Za aeosgla 

(1) No duty rests on the purOhaa- 
er, who has bought goods under an 
express warranty, to Inspect the er- 
tiele pnrdiased, or to exercise care 
in discovering any defects; he may 
rely on the eo nt raet o al obligation of 
the seller that he win deliver goods 
of the quality warranted.—North 
Georgia Milling Co. v. Henderson Bl. 
Oo, 60 SSL 2S8L 288 6Mu Ul^-dS GJT p 
800 note 88 M (D- 

(2) Where pr ope r t y is bouiht un¬ 
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der an implied warranty that It Is 
reasonably suited to use intended, ac¬ 
ceptance by buyer waivee all defects 
discovered hy him or which by tbe ex¬ 
ercise of ordinary care and prudence 
he mig ht ha ve discovered before de¬ 
livery—WOkinsoB V. RlCh’Si Inc., 48 
SBL2d 558. 77 GaApp. 289—Jonea v 
Ehlghtstown Body Co, 184 SSL 427, 
52 GaApp. 667—55 CJ. P 800 note 88 
[a] (4). 

(8) Other partlenlara of Georgia 
rules see 55 CJ p 800 note 88 [a] (2), 
( 8 ) 

68 . N.T—Henry v. TUoott, 67 NBL 
617, 176 NT. 886. t 

65 CJ p 801 note 89. 

TOl NY—Ferguson v. Natter, 98 N. 

BL 16, 204 NT. 506 
55 C J. p 801 note 90. 

71. Mich.—Steams Sslt stc., Cc v 
Dennis Dumber Go, 154 NW. 01, 
188 Mich. 700, 2 AJUR. 628. 

65 CJ. p 801 note 91. 

78. Ark.—Myers v. 001% 141 S.W 2d 
*840. 200 Ark. 969. 

55 CJ p 801 note 92. 

78. UJBL—STsnsss City Bolt, eto., Co 
V. Rodd, Ohl% 120 F. 750, ISO CC 
A. 856. 

71b M1S8.F—Toos T. Lawrenoa 28 SOb 
2d 172, 200 lOsa 1. 
55CJ.p801nots96. 

78. SC—Southern Coal Ca v Rlee^ 
115 6LB. 815,122 RC 484. 

Ta.—TAtham v. Powell, 108 8JB. 688, 
127 T8. 881b 
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ment of the parties^ acc^tance of the goods by the 
buyer shall not discharge the seller from habihty 
in damages or other legal remedy for breach of any 
promise or warranty m the contract to sell, or the 
sale, and of other provisions of the act, the distinc¬ 
tions formerly recognized m some jurisdictions be¬ 
tween express and implied warranties, hereinbefore 
discussed, no longer exist If notice of breach of 
warranty is given as required by the act, as dis¬ 
cussed supra § 339, acceptance b}* the buyer does 
not preclude him from relying on a breach of war¬ 
ranty and does not discharge the sdler from ha- 
bihty^^ The view has been expressed, however, 
that, as the converse of the nght given by the 
act to the buyer to refuse to 2 LCcept the goods if the 
property therem has not passed, and numitam an 
action against the seller for breach of warranty, 
if the buyer has accepted the goods, even though 
title has not passed because the sale is a conditional 
sale, he cannot maintam an action for breach of 
warranty.^* 

Acceptance of part. Where a warranty survives 
acceptance, it will survive an accqjtance of a part 
of the goods purchased.^* In junsdicbons m which 
an acceptance precludes the assertion of an implied 
wa r ra n ty m an executory contract of sale, m the 
absence of statutory provision to the contrary, an 
acceptance of part of the goods sold and a rejection 


of the remainder, as not fulfilling the w ar r anty, does 
not subject the buyer to liability for the part re¬ 
jected.*® 

Conditional acceptance, A breach of warranty 
is not waived by a conditional acceptance 

Deliveries in installments Where goods are de- 
Ihered in installment^ the acceptance of a part or 
mstallment answrenng a warranty does not require 
the purchaser to accept subsequent installments 
which are defioent or defective ;** and, w here goods 
are dehvered in installments, a notice that a later 
mstallment is defective does not wmive a breach of 
an implied warranty as to a prior installment where 
the buyer does not, at the time, know of the defect 
therein, and such knowledge is essential to a waiv¬ 
er ** Under the Uniform Sales Act, the right to 
sue the seller for a breach of warranty is available 
to a bttjrer who has accepted an mstallment delivery 
of goods that do not correspond to the ccmtract** 

Resale, A resale of the goods by the buyer will 
not necessarily prevent assertion of a breach of 
warranty surviving acceptance,** although it may 
evidence an acceptance of the goods as complying 
with the warranty ** A warranty which does not 
survive acceptance and retenbon of the goods can¬ 
not be asserted after a resale by the bu>er *? 

AttefHpt, or permission of attempt, to remedy da- 


78. ir T—Ziombraio v Wbodrofl; 176 
KBL 625. 266 KT. 92, 76 A.L.R. 
1017, remittttar amended 177 NB. 
174, 256 K.T 640-^peclaltles Serv¬ 
ice 8s Bnslneerlnz Co v Kemen 
Soap ProduetoCo., 94 NTS 2d 642 
66 O.J p 804 note 41. 

77. Conn.—Truslow ft FaUe ▼ Bii^ 
mond Bottllns Corporation, 161 A. 
492. 112 Conn. 181, 71 A.LJEL 1142 
Maas—Roaiera v. Ollchrlat Co., 46 N 
B.2d 744, 812 Maaa. 644. 

NT—liombraxo v Woodmlt 176 N 
XL 626, 266 NT 92, 76 AXJt 1017, 
rernitmur amended 177 NJD. 174, 
266 NT 640—WUliam Q. Atwater 
ft Co ▼. Panama R. Co^ 176 NSL 
189, 266 NT. 496—I<aah, Inc., v A. 
C Ogden HUk Co., 897 NTS 1008, 
168 Mlao. 407—Specialties Service 
ft XSngineerlng Co v Eamen Soap 
Products Co., 94 N.TSwld 642 
Ohio —IColberg v. Central Fmit ft 
Grocery Co., 174 NJSL 144, 87 Ohio 
App 64 

Pa.—Plant Hour ICflls Co t. Baiag, 
100 Pa.Super. 820—XL KeOler Co v 
Sanitary XWmOy Washing Co, 60 
PaJUst ft Co. 626, 68 DsupIlOo. 
410. 

66 CJr p 804 note 48, p 808 note 86. 

cpeEstlon under oontnMt 
In citing a provision of the uni¬ 
form Sal 4 s Act. the view has been 
expressed that the fact that a oon- 


traeUng party continues to operate 
under the contract does not preclude 
him from asserting damages suffered 
by reason of misrepresentation, as for 
a breach of T 'tTrti^^ty —^ 

Fuel OH Co T.NagrathOilCo.aaA. 
Tenn., 181 F 2d 818. certiorari denied 
68 set 682, 818 VJB, 768, 87 UDd. 
1181. 

7& Mich.—Greenland ▼ Phonix 
Sprinkler, etCi, Go., 216 NW. 481, 
240 Hioh. 621. 

TS. N.T—Qutkind v. George lAsders 
ft Co, 196 NXL 201, 267 N.T. 820. 
reargoment denied 198 NJBL 428,268 
NT 610 

66 OJ. p 802 note 8. 

SOti Mich.—Steams Salt eta, Co v. 
Dennis Dumber Co, 164 NW. 91, 
188 IQch. 700. 2 A.UB. 688. 

66 OJ p 802 note 10. 

81. UtalL—Jorgensen ▼. Gea ae l l 
Pressed Brick Oo., 141 P. 46ft 45 
Utah 81, Ann.GasJ.917C 809. 

66 CJ. P 802 note 6. 

88. Tez.—Southwestern Cooperage 
Co. V. Klvlen, CIvJkpp., 266 8.W. 
82ft 

aOselloa to keep ooBtssefe attve 
An injured party under contract of 
sale may refioae to consider a breach 
as material and elect to keep oontract 
alive, in which case oontract con¬ 
tinues for benefit of both parUeft and 
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a subseooent material breadh by one 
gives other right to consider entire 
contract as broken.—^Lander v Sam¬ 
uel Hbller Deather Co., 50 NXLId 962, 
814 SiSas. 698 

88. Ge.—Bewley-Darst Coal Ca v. 
XSnnift 162 SJL 267, 41 GaJlpp. 182. 

84. Kassj—Dander v Samuel Bieller 
Deather Co., 60 NJSL2d 962, 814 
lUas. 692. 

88. NJ—OoKpas juris oltsd In 
Diamond T Motor Car Co v Xhick- 
sr, 160 A. 41, 46, 10 NJMiae. 814. 
NT.—Bernstein v. Wlttner, 44 N.T. 

S2d 867, 266 AppDlv 97ft 
55 CLJ. p 808 note 8ft 
Damages recoverable after resale aee 
infra I 884. 

Right to maintain action for breech 
of warranty notwithstanding re¬ 
sale hy hnyer generally see infra 

i 868 

88 i Aik.—Fraser t Pettlt-Galloway 
Ca, 887 SW 101ft 178 Ark. 209. 

66 CLJ. p 808 note 8D 
Xiahility foe valne of peopsety 
Wls—Simons v Brodkman. 88 NW. 
Id 46ft 849 Wla 60, rehearing de¬ 
nied 84 N.WSd 409, 249 Wis 60 

87, N.T.—Strauss v. Chaa. R Hear 
Dry Goods Co, 164 N T.8 77. 

Ohio—Manton v Perry, 29 Ohio Cir. 
Ct 187. 



S 845 


SALES 


77 C.J.S. 


fccts Wliere the retention of the goods is oc¬ 
casioned by a permission to the seller of an op¬ 
portunity to remedy defects^^s or by an attempt, in 
co-operation with the seller, to make the goods 
comply \Mth the warranty,*® the breach of warranty 
is not waived; and, where the seller has made al¬ 
terations m an attempt to remedy defects, the bu>er 
has a reasonable time for test thereafter.®® 

ReiefUton and use induced by request of seller. 
W^ere the retention and use have been induced by 
the request or promises of the seller, there is no 
waiver of the warranty,®^ and this rule applies m 
jurisdictions m ivhich the Uniform Sales Act is m 
force®® 

b. Sate on Tnal or Approval; Sale or Return 

with respaot to a sale on trial or approval, aanarally 
tha retention of the property hy the buyer after trial 
oonstitutee a waiver of a breach of warranty, and, with 
respect to a contract of sale or return, retention of the 
property for the stipulated period may be conclusive as 
to compliance with warranties 

In case of a sale on tnal or approval, generally 
the purchaser waives a breach of warranty by a 
retention of the goods after tnaL®® So, where the 
warranty is one of satisfactoiy performance, the 
buyer, if dissatisfied, must eicpress such dissatisfac¬ 
tion within a reasonable tune,®® and sudi a w^arranty 


IS waived by acts of ownership on the part of the 
buyer,®® as hy lending the subject of the sale to be 
used by another®® In a transaction of a sale or 
return, the retention of the article for the stipulated 
penod has been held conclusive as to the fulfillment 
of warranties ®^ Under the Uniform Sales Act, in 
the case of a contract of sale or return, where the 
goods are found defective on delivery, but are not 
returned dunng the penod of option, an imphed 
warranty, if any m fact exists, does not survive ac¬ 
ceptance.®® 

e. Ihspection or Opportunity to Inspect 

Qcnerclly, the buyer Ic entitled to e reeeoneble 
opportunity to Inepeot the goode before hie poeeeeelon end 
retention of eueh goode may be regarded ae an acceptance 
waiving a breach of warranty, and he la not under a 
duty to Inepeot the goode before aeoeptanoe where the 
warranty la exprese and the defect la not obvioua. 

The buyer is entitled to a reasonable opportunity 
for the inspection of the goods before his possession 
and retention thereof may be said to constitute an 
acceptance waiving a breach of warranty ®® Under 
the rule that generally an express warranty is not 
waived by acceptance and retention of the goods, 
the buyer is under no duty to inspect the goods 
where there is an express warranty and a defect is 


SSL Cal—Advance Rumely Threaher 
Co V. McCoy, 2 P2d 157. 21S CaL 
226 

San.—Oliver Parm Skmlpment Sales 
Co V. Patch, 5 P Sd 795, 184 KCn, 
814 

WVa.—Hayssen 31fg Co v. Moots, 
179 SJEL 801, 116 WVa. 204. 

53 CJ. p 808 note 84 
3>uty to dedXace aiwiaoccptaace 
Where contract gave seUer reason¬ 
able opportunity to make changes In 
order to make machine produce sat¬ 
isfactory reanlts, until seller had ex¬ 
hausted opportunities or had refused 
to make further effort, there was no 
obligation on buyer to dedlare that he 
would not accept machine—Hudson 
Rng Reflnlahlng St Cleaning Corp v 
Prime Mfk Co, CCJLWISn 115 P2d 
015. 

JSsfassl to aooept held within a 
reasonable time—Hudson Bug Be- 
flnlahlng 4b Cleaning Corp v Prime 
Mfg: Co., supra. 

SSl CaL—^Jofan v Bessemer Oas Bn- 
glne Ool, 186 P. 200, 44 GhlApp. 85 
Va.—Xey v Wtam, 84 SB. 1,117 Va. 
85. 

waifsr not dicwn 

Oa.—Borne Brick Oo. v. Dixie Mar 
ddnery Mfg; Go, 65 SJBLSd 168. 80 
OaApp. 7. 

sa Mtnn.—J !«. Owens Oo v 
(nCesflO, 170 HW. 204, 174 H.W. 
224, 141 Minn. 875, 


91. Okl —Bohland v International 
Harvester Co. of America, 70 P2d 
1078, 188 OkL 800. 

Or—Bhodes v. Ldbby. McN-eUl 4b Ub- 
by, 288 P. 207, 188 Or 128 
55 CJ* p 804 note 87. 

3>efeot l ve nutoc vehlele 

Tenn.—Jackson v Parsley, 122 SW. 

2d 427, 178 Tenn. 650 
wnsonad safaasl 

Ga^Williams v Abercrombie, 8 8. 

B.2d 726, 60 GaApp 10 
Vsomlse of Inmsoved guslity 
I Buyer continuously receiving, ao- 
I oeptlng, and paying for shoes was not 
estopped from claiming breach of 
warranty where buyer complained to 
seller from time to time of quality 
of ahoee delivered and was given to 
understand that better quality of 
shoes would he famished In future. 
—Sbiteniatlonal Shoe Go v. Upschlti^ 
MoApp., 73 S.W 2d 122. 

Stt. Tenn.—Jackson v. Farbley, 122 
SW2d 427, 178 Tenn. 650 
55 OJ p 804 nots 45. 

98. m.—Woodford Dlstming Co. v. 
Bemington Typewriter Co., 174 DL 
App 244 

Va.—Brown v. Austin Westsm Co, 68 
I SB. 184, 111 Va. 209. 

94b Hy—Dick v. Jamas dazl^ J^., 
Blectrte Go., 171 8.W. 198; 101 Ey. 
628 

|66<XJ.p808iiote98. 
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95. Iowa.—Wetter v Otto, 168 HW. 
18, 179 Iowa 878 

901 Ohio —Wetter v. Otto, supra. 

97. A ls^ Columbia Weighing Mach. 
GO V. Sevler-Webb Drug Co, 121 
So 892, 219 Ala. 110 
waives 

Buyer's failure to make a timely 
return of machine under contract of 
sale or return was waiver of breach 
of Implied warranty of fltness.-<!o- 
lumbla Weighing Mach. Co v nts- 
glbbona, MoJkpp., 48 SW2d 897 

SOL NT—Columbto Weighing MAch. 
Co V Kledkner, 826 NTJ3. 167, ISO 
Mls& 861. 

99. VL—Unadllla SOo Ca v. Hull, 96 
A. 586, 90 Vt. 184 
66 GJr p 80S note IS, 

Bstoppsl 

Where contract for purchase of 
lumber was exeeutory. any warranty 
being Implied, and not expreea, and 
buyer received the lumber at his 
place of business and without protest 
as to quality, distributed It to the 
places of Its Intended use^ and made 
use of It before defects of quality 
were Olslmed. there was aooeptsnoe 
after Inspeetion or opportunity to in¬ 
spect and buyer was estopped to ss- 
aert that it was not as ordered, as 
far as all visible defects were oon- 
oemed.—Sehy v Graven Dumber Co., 
Tex.CtvJbpp., 869 SW. 1098. 
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not otkviotis.^ While fhe view has been talcwi that a 
buyer may rely on an implied warranty of fitness 
for use> whether or not he an opportumty to 
examine the goods,^ m jurisdictions in which an im¬ 
bed warranty is not r^^arded as surviving an ac¬ 
ceptance, in the absence of a statute to the con- 
traiy, the view has been taken that it is the duty of 
the buyer to exercise reasonable diligence in ex¬ 
amination of the goods, and to reject them prompt¬ 
ly if ihey fail to fulfill the warranty,* and that, the 
sale being executory, he must inspect and reject the 
goods, or else pay fhe contract price,^ but that he 
cannot be regarded as having accepted them until 
he has had a reasonable opportumty for inspection,* 
and that the rule that an imphed warranty will not 
survive as to defects discoverable on mspecbon 
means a customaiy and ordinary infection * The 
retention of a machine for a reasonable time to 
test it and determme whether it fulfills the require¬ 
ment of the warranty cannot be held an accq>t- 
ance.^ The view has been taken that a bcyer who 
exacts from the seller a warranty as to serviceable 
condition of the article sold may recover for a 
breadi of sudh warranty, notwithstanding the buy¬ 


er’s dedaration of satisfaction after infection and 
examination of the artide.* 

Where goods are sold by sample, the buyer’s right 
to insist on the warranty is not waived by an ex¬ 
amination of some of them, before the contract is 
made.* The buyer is not reqmred to inject the 
goods before delivexy, but is entitled to a reasonable 
time for the purpose thereafter.^* 

d. JJaa 

Whils UM of goods tho buyor sfttr knowledgo, 
or opportunity fbr knowlsdgo^ of their defeetive condition 
may evidanoe a waiver of a breach of warranty, generally 
a use of the goods to the extent easentlal to ascertain 
their condition, a use under protest and objection that 
the goods do not comply with the requirements of the 
contract, or a use without knowledge of the defect, does 
not constitute such a waiver. 

A use of fhe goods after knowledge, or opportuni¬ 
ty for knowledge, of fheir defective condition, may 
evidence a waiver of a breadi of warranty,*^ al¬ 
though not condusive thereof m case of warranties 
whidi survive accqitance^* A waiver does not 
necessarily ensue from a use of the artide,^ as, 
for example, from a use which is necessary to as¬ 
certain its condition,^* from a use of it under pro- 


1. XT gfr-atabshman v. liouls Keer 
SOioe Co, aCJUOl., 1S9 FSd 117 
Qa.—Smith v. XiOftfs Bros. Sb Co., 168 
8 BL 768, 48 GeJkpp 864 
ni—Standard Oil Oo of Ind. ▼. Dan¬ 
iel Burkliartsmeier Cooperage Co, 
77 NBlSd 588, 888 DLApp 888— 
Guardian Bnectrio Utg Co v Ka- 
Uonal Mineral Oo, 49 NJLSd 875. 
819 ULApp 84S. 

65 CJ p 808 note lA 

Bale to wholesaler 
Where seller of merdhandise knew 
that bnyera were wholesalers and 
that they would ship to retailers 
some of tho merchandise^ Just as re- 
osived, buyers were not required to 
inspect merchandise when delivered 
but had a right to rely cn seUer's 
promise that mer eh a nt a hl e stock 
would be delivered.—Hughes v Diehl, 
CJLYa., 178 78d 889 

BnUdina matertsl 
Where dealer who had fumislisd 
brick for a house, and had agreed to 
ddliver more brick of the same kind, 
delivered brlok that looked like the 
previous brick but was found to be 
of dUEersnt texture when actually 
placed In the house, owner of house 
did not waive warranty that brick 
would be the same by accepting it In 
raUanoe on warranty and on apparent 
afmOarity—Southern Brick Oo ▼. 
ICdDeniai, 196 SJL 898. 187 S a 848. 

8. Ind^—Toledo Plate 8b Window 
Glass Co V. Smogsr liomber Co, 
196 NIL 677, 109 IndJkpp 680. 


Si N7.r—Fbrguson v. Xbttsr, 98 MJL 
19, 804 NY 606 
66 C.J p 802 note 16. 

4i Mich.—Columbus, etc.. Coal, eto^ 
Co V. SeOb 186 N.W. 820. 189 Mich. 
861. 

65 C J p 808 nets 17 
AooeptsBse of animsXs 

Tex.—Rawls v HOlt, CIv-App., 198 8 
W 8d 636, error reAiaed no reversi¬ 
ble error. 

Bight of iBspeetton 
'Where there is a right of inspsctlon 
of goods sold, there Is a waiver by 
the buyer of an Implied warranty of 
lltnees by acoeptinx the goods.—61s- 
trom V Anderson, 184 Ptd 878, 61 
CaLApp 2d 818, applying Arlsona law. 
S. Mleh.—^Eronman v. Gardella, 167 
NW 877, 190 Midh. 646 
SS CJ p 8,3 BOt. 18 
«i KT—KUlr AAhiat node Co ▼ 

! Barber Asphalt Pav Co., 180 MY 
S 168, 186 AppDlV 88. 

66 OJ p 808 note 19 

7, Mo—Keystone Impl. Oo. v. Deon^ 
ard, 40 Mo Jipp 477. 

8, Mo—J. A. TObin Const Co. v Dar 
vis, APP., 81 £kW 8d 474. 

9L KTY—Vital v.Jandori; 806 2r.Y& 
490, 810 AppJMv 661. 

la Da.—Barkley v. J. 3£ Burgniome 
Co., 116 So. 916,186 Da. 788. 

ID nSLi—D: S. for Use and Benefit 
of Browfr-Wiales Oo v. DaC IXGL 
Mass., 86 F.Supp 980 
i DL—Allied Beauty Products Mta Co. 
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▼. Chsmical Borings Co of Amerlcs, 
72 KJBL8d 46D 881 DlApp. U8. 

66 OJ p 808 note 84. 

Otasaga Im eonpoaltloin 
A warranty of seller cannot be 
deemed to cover a product after It 
has been altered or ehanged In com- 
poaltlon while In exeluslve poases- 
■lon and control of purchaser — 
BroOkslde Distilling Products Gorp 

V. Monarch Wine Co of Ga., 79 A.8d 
248, 367 Fa. 8. 

Use of sublect of sale for almost a 
year after its purchase precluded 
bmrer from claiming that It was not 
of character provided for by the oon- 
tracL—Pigott T. dark, 88 Ptd 806, 
188 CaLApp 68. 

DSe^ togeChor wlllh other faets 
OomL— Klrsch v. Coon, 160 JL 628, 
111 OomL 66A 

IS. Or—F. C Austin Co. v. J. BL 
Tillman Co., 809 P. 181,104 Or. 641,. 
80 A.D.B. 899. 

66 OJ. p 806 note 26. 

IS, AhLr—Willingham v. WeMey 
Hardware Go., 149 So 70S. 887 Ala. 
880. 

MtoBd rkmalrteon v. Caistenseu, 847 
M.W 528,188 Mhm. 448. 

Tea>-M. S. Kaplan Go. v WUey. Civ. 
App.. 88 S W 2d 289, error refused. 

W. Va.—Ebyeaen Mfg Go v Moots, 
179 8JB1 SOI, 116 W.Va. 804. 

lAi Conn.—BQrsch v. Coon, 160 A. 
688, 111 Conn. 664 

Orr—J. D. Datture Bquipment Co. v. 
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test and objection that it does not fulfill the con- 
tract,^^ or from a use iviihout knowledge of the 
defect^* Where the sale nas by sample, it has 
been held that a buyer who uses the goods without 
objection waives defects in the goods which might 
have been discovered by simple inspection.^^ 

e. Ckmfxactiial Frovisioiui 

Tht partiM to a contract of sale may, by axpreaa 
agroament, provide that certain acte shall constitute a 
waiver of a breach of warranty, but the seller may waive 
the benefit of such agreement. 

The parties may, by express agreement, provide 
that certain acts shall constitute a waiver of a 
breach of wararnty.^* Where the contract con- 
tams a stipulation for the return of the goods if the 
warranty is not fulfilled, or that the possession and 
use of the goods beyond a specified penod shall 
be conclusive evidence that the warranty is ful¬ 
filled, retention and use after the period designated 
are a waiver of the breach of warranty,^* and a like 
result foUowa a retention and use of the property 
after the expiration of a designated penod for test 
or tnal The rule that a purchaser may retam ar- 
tides purdiased under a warranty and either sue on 
the warrartj for his damages or recoup damages 
when sued for the purchase pnee has no application 
in case of acceptance or retention of property 1^ the 
purchaser after tests have been made pursuant to 
provisions m the contract diowing fulfillment of the 
warranties or compliance with them,*^ since the 
test concludes the buyer’s right to a recovery on the 
warranties, except for defects not disco\erable by 
the test.-- W>ere the parties stipulate that ar¬ 
ticles to be manufactured shall be of a particular 


kmd and qualify and at the same time stipulate that 
they shall be tested by some person selected by the 
purchaser, before delivery, to ascertain whether they 
are of the qiecified kind and qualify, and such test 
is m fact made by a person so selected and the goods 
are thereupon delivered and accepted, no remedy 
can be had on the contract, even though the goods, 
or some portion of them, are subsequently ascer- 
tamed not to be equal to the warranty.** In the ab¬ 
sence of fraud and collusion between the manufac¬ 
turer and the person selected, such person’s dea- 
sion on the test that the artu^s are such that the 
contract requires is conclusive against the purchaser 
who subsequently receives them.*^ Where the con¬ 
tract provides that acceptance riiall not waive a 
breach of warranty, the fact that the purchaser ac¬ 
cepted the article after a test which led him to 
belie\e that it conqphed with the contract m all 
respects does not preclude him from thereafter 
mamtammg an action for breach of warranty ** 

Wliere notice of defects is given as provided in 
the contract, for the purpose of affording the seller 
an opportumfy to remedy the defects, retention and 
use of the article sold pending the remedying of such 
defects do not waive the breach.** 

A contract providing that all claims shall be made 
withm a certam time has been construed to be con¬ 
fined to patent defects,*^ and as to other defects, 
developing later, the purdiaser is entitled to a rea¬ 
sonable time for complaint** The view has been 
taken that, under a provision of the contract that, 
by failure to return the property withm a specified 
time, the buyer waives any claim for damages or 


Oniendler Patent Gmaher ft Fnl- 
\erizer. SS9 P 1067, ISS Or 4S1. 

S3 C J p SOS note ST 
18. DC—Grlfflth-Consiimera Go. v. 
Xoonan, 136 FSd 371, 7S n.SJkpp. 
DC 33 

55 C J p 803 note 28. 

IS. Wash.—Peterson v. Denny-Ren- 
ton Ciar. etc.. Go* 154 P. 123, 89 
Wash. 141. 

17. La.—Wrenn v. Lafaiette Furni¬ 
ture Go, App, 151 So 148—Wil¬ 
liam Whitman ft Gow v. Solomon. 
App, 144 So. 392 

ISi 2CT—Sellgman v Dhderwrlten 
Salvage Go.. 158 N.Y& 874. 

55 OJ p 805 note 59 
Vaovlalom oa zeosipfc for TnaterlaT 
Signature of receipt for building 
matertai by building contractor's 
employee^ mfseellaneously engaged, 
OB deliveries thsreof wltb invoiossi 
at bottoms of whkih appeared in 
relatively obeenre print provlslona 
that company supplying material 
vouia settle any appezent sbortiigeb 


only if celled by contractor before | 
use of material and that company 
should not be liable after use there¬ 
of; did not create sew oontraotoal 
obligation reUeving such company of 
liability to oontraetor and buUding 
owners ftar negligence in fauing to 
supply matarial of type and colors 
selected by such owner from com- 
pansr’a samplea—Acme Brick Go. v 
HamUtoo, 288 S.W.2d 668, 21* Azk. 
742 

19. ITS—Victor Products Gorporar 
tlon V. TateS-Amerlcan Mach. Go, 
CGA.Va., 54F2dl092 
Vt . O orp u a JWds eitad la Hail v. 
Hodgdon, 89 A.2d 195. 197, 114 Vt. 
68 

65 C X. p 805 note 5L 

99. Meb—Skinner Mfg. Go v. Car¬ 
rier Engineering Oorp, 209 MW. 
685, 119 Keb. 865 
55 CLX p 806 note 62 
!xetiatloa end use cC luarthlaeiT 
Go.—ITrlck Go. v. Smltl^ 87 SJBS.2d 
708» 76 GtaLApp. 118 
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Va.—Hau V Hbdgdon, 89 A.2d 195, 
114 Vt. 69. 

SL Ark.—Root Refineries v. Forrest 
H. Gilmore Co., 26 SW.2d 130, 181 
Ark. 458 

56 GU. p 805 note 54. 

99. Azk.—Root Refineries v. Forrest 
EL Gilmore Co., 26 &W8d 120, 
181 Azk. 468 

99. K.T —McPerlln v. Bosmton, 8 
Hun 449, aflinned 71 NT. 604. 

94. K.T—McParlln v. Boynton, su¬ 
pra. 

55 C J p 800 noto 57. 

88b Miah.—Scott V Keeth, 116 NW. 
183. 168 Mich. 547. 

8ft Mtiim—Osborns v. Marks, 33 N. 
W. 1. 33 Minn. 66. 

55 GLJ. p 800 note 59. 

87. Wash.—lios Angeles Olive Grow¬ 
ers* Assoc. V Padfio Grocery Co.. 
205 P 375. 110 Wksh. 393. 

8ft Wash.—Los Angeles OUve Qrow- 
en* Assoc, v. Padfio Grocery Co., 
supra. 
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failure of consideration, the tmyer does not neces¬ 
sarily waive his claim by failure to return the prop¬ 
erty within the speafied tim^ where the defect is 
latent 

Provisions for inspection and approval in the con¬ 
tract ordmanly limit the buyer’s ng^ts to defects 
which are not discoverable on a reasonable inspec¬ 
tion,of which he had no actual knowledge 
Where goods are sold subject to inspection, if the 
buyer is led by the fraudulent conduct of the seller 
into dispensing with a proper examination which 
otherwise he would have made, he may recover on 
the warranty of soundness, imphed or expressed as 
the case may be, as if there had been no stipulation 
for inspection 

AgreetnifU as to acceptance. WHiere there is an 
express agreement as to what shall constitute ac¬ 
ceptance, the buyer cannot be held, m opposition 
to the terms thereof, to have waived the warranty 
by retention of the goods 

Wanrer of contractual provision Contractual 
provisions as to acts which may be regarded as a 
waiver of a breadi of warranty may be waived by 
the seller An attempt by the sellers to make the 
goods conform to the warranty, made after the time 
within which the buyer must have acted under the 
terms of the contract, does not constitute a waiver.** 
However, a provision in the contract that retention 
of the goods beyond a given penod will operate as 
a waiver of defects is mapphcable where the seller 
induces the buyer to retain the goods under a 


promise that the defects will be remedied,** or the 
I seller mduces the buyer to give the goods a further 
trial,** or where timely' notice has been given of 
defects and the seller is endeavonng to remedy 
them.** 

§ 346. Failure to Give Notice of Defects 

Qenerftlly, in tha abaanca of eontraetnal or atatutory 
provision for notica, fallura of tha buyar to giva to tha 
aallar notica of dafacta doat not eonstltuta a waivar of a 
braaoh of vrarranty, but, under soma eiroumatanoaa, fall¬ 
ura to glva notica may operate at a waiver. 

Generally, in the absence of contractual or statu¬ 
tory provision for notice, failure of the buyer to 
give to the sdler notice of defects does not operate 
as a waiver of a breach of warranty** In any 
event, failure of the buyer to notify the seller of 
a defect generally does not constitute a waiver of 
the breach until after the hayte knows of the defect 
or could have discovered it in the exercise of due 
diligence.** According to some authonties^ how¬ 
ever, failure of the buyer to give notice to the 
seller of an all^^ breadi of warranty, within a 
reasonable tim^ may constitute a waiver*^ The 
view has been t^en that, where defective goods are 
delivered on an executory contract of sale, if the 
defects are patent and obvious to the senses and the 
purdiaser has full opportuni^ for examination and 
knows of the defects, either he must, when he re¬ 
ceives the goods or within what under the orcum- 
stances is a reasonable time thereafter, notify the 
seller that the goods are not accepted as fulfilling 
the warranty m that behalf, or the defects will be 


89. Ga.—Btaner v Lea A Smith 
Hula Oo, SOO SB. 467, 69 OaJkpp. 
257 

80. Minn.—Leltch v GiUet-Henog 
Mfg Co., 67 NW. SB2, 64 Minn. 
4S4 

65 aj p 806 note 62 
aiSAraadlBg aOXUa 
Where oontract for eele of poles i 
provided they should be subject to 
inspection, tests, and approval by 
buyer, that poles should become prop¬ 
erty of buyer when deUvered, provid¬ 
ed buyer might reject such poles as 
did not comply with specifications be¬ 
fore incorporation thereof into buy¬ 
er’s electile system, mere misbrand¬ 
ing of some of the poles did not ex¬ 
cuse buyer’s failure to reject poles 
before Incorporating them Into its 
system.—De Witt v ItasoapMantrap 
Co-op Bleotrloal Ase'n, 10 NW2d 
715, 215 Minn. 561. 

83 . Ga.—Bray v Southern Inm, etc., 
Go, US 8JD. 66, 28 GaJLpp 812. 

88. Tex.—ny IVuit Oo. v TslerloOb 
CivApp, 89 SW. 198. 

88. Wls—Joeeph F. Rothe Fdy. Oo. 
77C.JJ3—78 


T Harding. 191 MW. 651, 180 Wls.. 
14. 

55 CJ P 804 note 48. 

84. Wls.—Svoboda v Barts, 172 M j 
W 719, 169 Wls. 88a 

66 C J p 806 note 64. 

86. lowaw—WendeU v. Oebome^ 18 
KW 709, 68 Iowa Oa 

56 CJ p 806 note 65 

sa Meb -^itto V. mtemational 
Harvester Oo^ 181 KW 544, 106 
Neb 544 

55 OJ P 806 note 88 

87. Col—San Francisco Casing Co 
V Mueller, 179 P 211, 89 CaLApp 
294 

Tex.— Braden-Zander Const Go. v. 
Seng, avJ^. 179 S.W. UOa 

sa SazL—MorOhead Mtg GO. v 
Western Straw Produets Co., 164 
P 108a 100 Ksn. 679. . 

sa Wash.—Tacoma Goal Ca v 
Bradl^, 27 P 464. 2 Waeh. 80a 
26 Am-SJEt 890. 

65 C J p 807 note TX 

Notice to seller of defects as eon- 
dition of warranty generally see 
supra i 129. 


4a Ga.—Bewley-Darst Goal Co. v. 
Bnniw 158 SJBL 257, 41 Ga.Appw 
182 

DsUvsbt of oosl to dealss in instaH- 
ments 

Oa.—Bewley-Darst Coal Oo v Hnr 
nia supra 

4L La—Bydrotex mdustiies ▼. 

Cartwright, App, 46 So 2d 92 
Votloe of* past of defOeto only 
Where aellere of manufacturing 
plant warranted that plant was in 
good medtianicai condition and in 
reasonable state of repair, and buy¬ 
er, after inspecting plant notified 
sellers of vices and defeeto covered 
by warranty, buyer was estopped 
subaeQuently to assert other mate¬ 
riel vices as being covered by wai^ 
ranty, in view of sellers^ reliance on 
original notice of defects and preju¬ 
dice to aolleirt.—Morehouse Zoe Oa. 
v. Tooke dB Beynolda^ LeJkppi, 164 
So 402. 

Hotioe wBiUn xmm amuV m time 
A waiver is negatived if notice is 
given within a reasonable time.— 
V. Banere^ 186 So. 185, 17 La. 
App. 422. 
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deemed wmvcd.^* This rule does not apply to exe¬ 
cuted contracts of sale wherem there was no op- 
portumty to discover defects while the contracts 
remain^ executory nor does it reqmre actual 
knowledge m order that the defect may be waived, 
but it applies if the buyer has full means of knowl¬ 
edge thereof by the exerase of ordinary attention to 
his bus i ness,*^ whidh reqmres him at least to look 
at what he buys as it comes into his possession, or 
when it is offered to him, or within a reasonable time 
thereafter so as to observe patent imperfections, if 
there are such.^^ The defects, however, must be 
patent and ob\uous to come withm the rtde.^^ 

Where the contract of sale so provides, a failure 
to give notice may amount to a waiver of a 
breach,*® as, for example, where the contract pro¬ 
vides that notice of defects shall be given to the 
seller to afford him an opportumty to remedy 
th em ,*® unless there is a waiver of sudi provision.®® 

§ 347. Payment of Price or Giving of Note 

a. In general 

b. Renewal of note or secunty 


tL In General 

It has been held or roeognizad that payment, part 
payment, or the giving of a note or notes for the purchase 
prioe doea not constitute a vralver of a breach of vrar- 
ranty, in the absence of intention on the part of the 
buyer to waive such breach, but, under some circum¬ 
stances, payment cf the purchase price or giving a note 
f6r the purchase prioe has been regarded as sufficient to 
operate as a waiver of such breach 

It has been held or recognized that payment, part 
payment, or the giving of notes for the purchase 
price is not a waiver of a breach of warranty un¬ 
less an intent to waive such breach is proved,®^ 
especially if without knowledge of the defects,®® or 
if mduced by the promise of the seller to remedy 
the defects,®® or by the assurance by the seller that 
repairs already made would remedy the defects ®* 
So, too, the view has been taken that, when season¬ 
able assertion of the daim for defects has been 
made, payment of the pnce will not operate as a 
waiver®® However, m some junsdichons it has 
been held or recognized that die giving of a note for 
the purdiase pnce with knowledge of the breach of 


40. Wis.—BVmter. etc., Oo v 7 
IfkcsKinnon 2Ifg Go.. 110 NW. 226. 
ISOVTla 281 
S6 CJr p 807 note 72 
48. Wla.—Morehouee v. Goxnstock. 

42 VBla. 626 
86 CUT p 807 note 74. 

4S» Wie.—’Xorthern Supply Go v 
Waagard, S4 XVT 785, 117 Win. 
624, S8 Aul&R. 968 
48. Wis.—Xorthem Supply Go v. 
Wensard, tupra. 

46. Wla—Xorthern Supply Go v 
Wansazd, aupra. 

47 WI&—Buffalo Barb Wire CSo v. 
Phuupa, SO xrw 295, 67 wu. 
129. 

55 C J p 807 note 78 

4Bi Arlc.—Galloway v Hdod, 27 S. 

W2d 1002, ISl Ark. 764 
Ga.—>mrfek Go v Smith, 27 SB.2d 
795, 70 GaJLpp 118—Oliver Varm 
Baulpment Sales Go v Neely, 177 
SJBL 609, 50 GaJlpp 2S1. 

55 Gjr p 807 note 79 

48. Ga^—OUver Tarm Bgulpmant 
Sales Go v. Neely, suxira. 

55 GX p 790 note 28. 

Mb GaL—Ventura Mfg, etc., Co ▼. 
TVarfleld, 174 P. S82, 87 GaLApp. 
147. 

66 GX p 807 note 80. 

81, KAa^-Challls ▼ BarOoilt 18 
P.2d 199. ISO Kan. 828 
Mo—International Shoe Go. v Llp- 
addtk. App. 72 8W2d 122 
Pa^—SL Z. Heating Go. v Rublp, 168 
A. 885, 107 PaBuper. 105. 

55 CJr. p 808 note 91, 


Payaant of JudgmanS heead on notes 
Ajk.—Iiswis Supply Co v Gelloway, 
51 SWSd 988. 186 Ark. 1164. 

Sale of aotov vahlole 
Okl —^International Harvester C6 v 
Lawyer, 155 P 617, 66 OkL 207. 

42 CJ p 785 note 62 
za lionleiaiia 

(1) The rule stated in the text has 
been recognised.—Barkley & Co v 
j u. Burguleres 4b Co, 115 So 915, 
165 La. 728—Boby Motors Co v 
Harrlaon, 1S9 So 686. 19 LaJLpp 869 

(2) It haa been held, however, 
that payment and promlae of farther 
payments by buyer of secondhand 
auto precluded reduction of price in 
action for balance of purchase price. 
—Standard Ifotor Gar Go. v. St. 
Anoant, 188 €k> 461, 18 LaJVpp 898 
80. Mass.—Country Club Soda Co 

V ArbudUa, 181 NIL 858, 278 
121 

56 C.J p 809 note 92. 

OHvlag of note end payaeut of In^ 
tereet conpoas 

Wash.—Huntington v. Lombard, 80 
P. 414, 22 Wash. 202. 

08. OU—Palrbanka v Hmer, 195 
P. 1088, 80 CUd. 266. 

55 CJ* p 809 note 08. 

84k La.—Viking Refirlgeratora ▼ 
TVlnbarg; App., 198 So 640. 

68. Ind.—J. F. Harmody Go. v 
Moas^ 158 NIL 489, 86 Ind.App 
426 

56 CJr p 809 note 94. 
la Hisw Tock 

(1) The view has been taken that 
there was not a waiver by the buyer 


of a claim with respect to the qual¬ 
ity of the goods delivered by pay¬ 
ment of the bills rendered tor the 
goods, whore there had been eeeeon- 
ahle demand for the daaooagee.—Dar 
vie Provision Co v FOwler, 47 NTS 
206, 20 App.Div 620, eiBrined 57 NBL 
1108, 168 NT 580. 

(8) With reepeet to Ihe warranty 
of a lann implement, however, it 
was held, in view of certain provi- 
alona of the contract, giving 

and acceptance of a note were a 
waiver of defects then known to the 
buyer—Osborne v. Blzdsall, 67 
NTH 1048. 57 AppJhv. 41. 

Sa SoulSi Oaroltua 

(1) The rule stated in the text 
has been recognised.—Stewart v. 
Smith, 186 SH. 801, 188 SG 124 

(2) In an earlier case, the view 
was taken that where the buyer 
agreed to give a certain price for an 
Implement with knowledge at the 
time of the defectivs condition, rely¬ 
ing on the agreement of the aeUer to 
have the defect repaired, and gave 
a note for the amount du% the seller 
wee entitled to recover the amount 
due as fixed by the agreement with 
a deduotion for the ooat of such re¬ 
pairs if they had not been made — 
Thomson v. Sexton, 15 8 C 98. 


(1) The rule stated in the text 
has been recognised with respect to 
cash payments and the giving of a 
note.—A. Leaehen, etc^ Rope Co v. 
Case Shingle, eto., Co, 276 P 892, 
152 Wash. 87—55 G J p 809 note 99 
[c2. 
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warranty may operate as a waiver thereof,®* tmless 
the note is given on the seller’s promise to remedy 
the defect,although, generally, there is not a 
waiver where the defect has not been discovered,®* 
and there has been no reasonable opportuni^ to dis¬ 
cover it.®® A similar rule to the effect that there 
may be a waiver has been recognized with respect to 
payment with knowledge of the breach of warran¬ 
ty,*® or even with respect to a promise to pay with 
knowledge of the breach,*^ espeaally when ac¬ 
companied by an extension of tune,** but the view 
has been taken liiat the buyer is not estoi^ed to 
rely on a breadi of warranty where payment is m- 
duced by the seller’s promise to remedy the defect,*® 
that, m view of some statutes, a partial payment on 
the purchase price, with knowledge of a defective 
condition amounting to a breach of an express war¬ 


ranty, does not constitute a u-aiver of the breach,** 
and that a promise to pay made without actual 
knowledge of &e breach of an express warranty 
does not preclude the buyer from relying on suc^ 
breach resulting from the existence of latent de¬ 
fects*® WTiere the contract provides that settle¬ 
ment shall be made on fulfillment of the guaranty, 
the breadi of a warranty has been hdd waived by 
the giving of notes for the price.** 

Stipulations tn note. It has been hdd that a stip¬ 
ulation in a note given for the price, to the effect 
that the maker has no defense against its payment, 
amounts to a waiver of all w a rr an ties, express or 
implied, with respect to quality or condition of the 
property*? m the absence of fraud or false represen¬ 
tations.*® It ha^ however, been hdd to the con- 


(S) The view has been taken, how- , 
ever, that, in the ahaenoe of any] 
notice of Intention to reject ma¬ 
chines and of attempt to retom 
them, the buyer accepted the ma¬ 
chines and could not claim a breach 
of warranty, where he had used the 
machines to harvest a crop and had 
paid the first of several notes given 
for the purchase prlca—McCaw v 
Advance-Rumley Thresher Co, 191 
P 819, 168 Wash. 688 
se. Ga.—I<ambert v R. S Arm¬ 
strong A Bro Oo, 177 S.SL 608, 
60 GaJkpp 260 

48 GJr. p 786 note 68—66 OJ. P 809 
note 96 

Vote to obtain z^lease of lien of 
mortgage sad Judgment 

(1) Breach of warranty of tractor 
was waived, where buyer, after dis¬ 
covery of alleged breach, executed 
note to obtain release of lien of 
mortgage and Judgment on his land, 
whldh represented balance due on 
purchase price of tractor—Holt v 
MaddOT, 176 SJE. 261, 207 Xa 147 

(2) In an action on such note, in 
view of the waiver, evidence of dam¬ 
age by reason of breach of warranty 
was properly excluded.—Holt v. 
Maddox, supra. 

07. aa.-^plne Safe, eta, Oo. v 
Parsons, 78 SSL 1028, 18 GaJlpp 
154 

48 OJ p 785 note 64. 

58. Oa.—Moultrie Repair Oo v 
TTfii, 48 SSL 148, 180 Oa. 780— 
Smith V Vaughn, 149 S SL 898, 87 
GfJkpp 668 
Mxpress waaezsnty 

Oa.—Smith v Ijoftis Bros, ft Oo, 
168 SSL 768, 48 Ga.App 854. 
dS. Oa.—Bmpire State Jewelry Ca 
V. Grant Jewelry Ckk, 91 6.BL 814, 
19 GaJkpp 126. 

■SOti Oa.—King V. Dobbs^ 118 S BL 
488. 80 GaJtpp 441. 

66 CLJ. p 809 note 99» 


Payments sad other matteors 
The 'View has been taken that the 
making of several monthly payments 
with knowledge of the alleged de¬ 
fect and failure to return or to offer 
to return the property involved de¬ 
feated the buyer's claim of breach 
of an implied warranty of fitness — 
Williams V Liowenthal, 18 P2d 76, 
184 CalA.pp 179. 

81. Conn.—Vanderbedc v. SkanciSi 
68 A. 1016. 76 Conn. 467 

promise to pay and other fiMts 
Buyer of commodity waived breach 
of warranty thereof by giving 
bhedks, not paid by bank because of 
insufficient funds, covering full pay¬ 
ment and repeated promises to pay 
fully—Cherokee Mills v Conner, 146 
So 786, 164 Miss. 704. 

Xa Arkansas 

(1) The view has been taken that 
an absolute promise to pay a balance 
of the purchase money irrespective 
of defects previously complained of 
is a waiver of the right to rely on 
such defects.—Schichtl v Bowser, 
1 £kW8d 816, 176 Ark. 1141. 

(8) Purchaser of machine acknowl¬ 
edging obligation for, and promis¬ 
ing to pay, balance of purchase 
price aftw knowledge of defects was 
estopped to claim damage canse^ by 
defects.—Galloway v Hood, 87 8 W. 
2d 1002, 181 Ark. 764. 

(8) However, the view has been 
expressed that such a promise is a 
mere reaffinnance of the contract 
which does not prednde a reliance 
on the warranty—Ives v Anderson 
Blnglna eta, Oo. 898 S.W. 111. 178 
lAzk. 118. 

(4) The view has slso been ex¬ 
pressed an unconditional prom¬ 
ise to pay the balance of the pur¬ 
chase price with knowledge of the 
breach of warranty does not consti¬ 
tute a waiver, but is a circumstance 
to be consMgred in determining 
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whether there has been a breach of 
warranty—Parrott Tractor Ca v. 
Brownfid, 888 SW. 706. 149 Ark. 
666 . 

eg. Tenn.—Blue Springs Ca 

V Mcnvien, 86 SW. 1094. 97 Tenn. 
826 

abeontton of new eontraet contain¬ 
ing promise to pay the original 
notes, in consideration of extension 
of jMyment of sucfii notes^ after dls- 
co\ery of alleged defective condi¬ 
tion, waived any defense on the 
ground of breach of warranty of 
the auallty and condition of the ar¬ 
ticle involved.—Memphis Automatic 
Music Co. V. ChadwiCk, 146 8a 187. 
164 Miss. 686. 

68. Ga.—Williams v. Abercrombie, 
8 8 B 2d 726, 60 OsApp 10—A. B 
L. Sales Go v. Galley, 178 SLIL 784, 
48 GaApp 798 
56 CLJ p 809 note 99 M 

64. Ga—Smith v Free, 169 SSL 
909. 48 OoApp. 685 
Partial fsiXiize of oansldemtlott 

(1) By virtue of the statute paz^ 
tlal payment by buyer will not al¬ 
ways prevent or estop him from re¬ 
lying on partial failure of considera- 
tioa—A. D. Li. Sales Co v Galley, 
178 8 EL 784, 48 GoApp 798—Smith 
V. Free, 159 SJBL 909, 48 GoApp. 685 
—66 CLJ p 809 note 99 [aj. 

(2) Statute is applicable only in 
cases of expre s s warranty—Securi¬ 
ties Inv Ca V. Jetl; 1 8.E.2d 69. 69 
GaJkppu 418. 

68i. Go—Smith V lioftla Broo ft 
Co, 168 8JL 768, 48 GoApp. 864. 

66. Ill —Western Reserve XaL Bank 
V. Supply Mfg Co, 192 HLApp 
890 

07. Go—Colson v Billi% 151 SJBL 
654, 40 GoApp 768 
65 OJ p 809 note 6. 

68i Go—Colaon v. BUUSt mpro, 
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trary* that the buyer is not estopped to eounter- 
daim for a breach of warranty, even though a note 
given for the purdiase pnce of goods contains a 
waiver of all defenses to the note A provision in 
a note to be paid in installments that a default 
diould render the whole amount due and pa}able 
"without offset or defalcation” does not predude the 
maker from setting up a breach of an eicpress war¬ 
ranty of the \alue of the goods for whidi the note 
was given.7^ 

h. Benswal of Note or Secoxity 

Thft giving of a ronowal note by the buyer when he 
knowsf or should know, of the breach of warranty may 
constitute a waiver of the breach, but generally there 
la not a waiver where a renewal note Is made In ignorance 
of the breach of warranty or In relianee on the promise 
or efforts of the seller to remedy defects or to make 
the property conform to the warranty 

The giving of a renewal note, with a knowledge 
of a breach of warranty in the sale for which the 
original was given,or under arcumstances charg¬ 
ing the buyer i\ith knowledge of the breadi if he 


had exercised ordinary care or with the duty of 
a reasonably prudent person to make inquiry from 
whidi such knowledge would have been obtamed,^^ 
may constitute a waiver or loss of the right to rdy 
on the alleged breach, or may tend to establidi such 
ivaiver,^^ and it has been held to be conclusive 
thereof where the renewal note expressly waives 
all daims ansmg out of the purchase On the 
other hand, it has been held that m the case of an 
express warranty the givmg of a renewal note 
with knowledge of a breach of the warranty does 
not constitute a waiver thereof Generally, a 
waiver is not evidenced where a renewal note is 
made in ignorance of the breach of warranty,76 or 
in rdiance on the promise of the sdler to make the 
goods conform to the warranty,77 or before the buy¬ 
er knows, or diould have known, that the seller’s ef¬ 
fort to remedy defects will be ineffective 78 Further, 
the execution of a renewal note, only a small part 
of which apphes to the pnce of the goods as to 
whidi a breach of warranty is claimed, is not a 
waiver as to sudi breadi.78 


E EFFECT OF BREACH AND REMEDIES THEREFOR 

L In General 


§ 348. Effect 

A breach of warranty does not annul an oxoeuted aala 
or terminate the contract 

Wliere a sale is executed, a breadi of warranty 
does not annul it^o or terminate the contracts^ If 
the contract provides for a refund of the pnce if 
the article does not comply with certain conditions, 
a noncompliance with an> one of the conditions will 


authonze a refund.68 It has been held that a breach 
of warranty is the equivalent of a total or partial 
failure of consideration 68 Compensation is due on 
the breach of a warranty, 66 and, where the war¬ 
ranty relates to the soundness or quality of the ar- 
tide sold, if the artide is not as warranted the 
promise is broken as soon as made, although the de¬ 
fect may not then be kaown.61^ 


Sa. THs.—Ocbonic ▼ McQueen, SS 
XW. 67 TVis. S93. 

Va Ga.—Cobb V. Florence^ 14S 8 EL 
7S6, SS OaJLpp 95 

VI. Miss—Anderson v First Securi¬ 
ties Co of Longview. Tez., 188 So. 
648. 185 Miss 500. 

85 OJ p 810 note 11 

Me of Botor vebloTe 

KGL—BuUnck Auto SsJes Co. ▼. 

Iffeyer. 173 BJB, 877, 206 NC 198. 
WsjdL—Bonded Adjustment Oo ▼. 
Anderson. 67 PSd 1046. 186 Wash. 
228. 106 AJjJL 160. 

43 OJ. p 785 note 68. 

Va Miss.—Anderson ▼ IFIrst Se- 
curltiea Go of Longview. Tez.. 188 
So 548. 185 Miss. 500. 

Va Ho—IntematSonsl Harvester Cb. 
V. Burdib 218 aw. 493 

74L lio—International Harvester po. 
V. Burch, supra. 


Va GU^Pugb T. Bill, 244 P 1118, 
117 QW. 22. 

65 OJ p 808 note 91 W (6) 

Va Gs.—Leader v Moseley, 98 SJSL 
641, 20 Ga.App 798 

77. OkL —Reinaner v Davis, 120 
P2d 91. 191 OkL 860—Rohland v. 
International Harvester Go of 
America 76 P2d 1076, 182 OkL 
200 . 

66 G.J p 810 note la 

Bela of **to T velilflla 

Ga.—Locket v. Rawllna 78 aSL 780, 
18 GaJLppL 52. 

7a Oola—Bm erson-Brantfngham 
implement Oo v. Miller, 12 P.8d 
241, 91 Colo 94 

Fa.—Tork Mfa Go. ▼. Chelten lee 
Mfg Go., 128 A. 227, 278 Pa S5L 

Va lowar—Peet Stode Bemedy Co. 
V. Bruene, 230 MW 327, 210 Iowa 
IIL 

Sa Qa—D a Brandon ft Go v. EL 
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M. FHoklln ft Co, 167 aiL 612, 
46 GaApp 808-nJ B. Colt Oo v 
Mallory. 128 SB. 65. 86 GaApp 
889 

**And sa being a collateral under¬ 
taking only to tbe contract of sala a 
warranty of the same effect, whether 
ezpress or implied, will give rise to 
the same llabOity Hansken v 
Kbdson-Peenanghty Go., 187 P. 819. 
222, 109 Wabh. 606 

Blm Ky.—Barnard ▼ Kapler. 181 a 
W 624.167 Ky. 824 

sa Ala—Thompson v. OKelL 46 So. 
229, 166 Ala 411. 

881 . Idsha—W H. Bints Go v. Mneg- 
gler, 164 P2d 518, 66 Idaho 760 
Okl—Wayne Tank ft Pump Co ▼. 

Herper, 247 P. 986. 118 OkL 274 
86- KT—Muller v. Bna 14 N.Y 597 
Pa—Hlzon v Sisson. GomuPL. 2 Eky 
UJ 167. 

88. KY—Muller v Bna 14 N.Y. 697. 
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§ 349. Remedies 

a In general 
b Redhibitory action 
c. Contractual limitation on nghts and 
remedies 

a. In General 

In CMS of a breach of vfarranty varioua remedlea 
are available to the buyer, and In the Uniform Salee 
Act these remedlea are epeciflcally enumerated. 

Among the remedies available to the buyer m the 
case of a breach of warranty in the sale of goods 
are return of the goods, as discussed infra § 351, 
rescission of the contract, supra § 100, recovery of 
the price paid, infra § 497, an action for damages 
or for rescission, mfra § 352, or the right to counter- 
daim or demand recoupment m an action by the 
seller for the pnce, mfra § 353 Where title is 
retained by the seller, the buyer may, on breach of 
implied warranty of fitness, hold the goods against 
the seller and refuse to make further payments 
therefor until the goods are put m condition 

The Uniform Sales Act, it has been pointed out, 
specifically enumerates the remedies of the buyer in 
case of bi^ch of warranty Under these provi¬ 
sions, the buyer cannot retain a part of the goods 
shipped under any one contract and reject or return 
the rest, if all of the goods are of the same descnp- 
tion.** A remedy for breadi of warranty conferred 
by the Umform Sales Act in effect in the state m 


which the contract was entered into is available in 
another state in which the contract ng^ts are as¬ 
serted, unless there prohibited by statute or local 
polic3%®® 

b. Redhibitoiy Action 

In civil lew juritdictlons, If there le a breach of war¬ 
ranty of goode cold the buyer le entitled to bring a red¬ 
hibitory action. Booking the avoidance of the sale and the 
return of all or part of the purchase price or a reduc¬ 
tion of the price because of the defects In the goods 

In jurisdictions in which the avil law obtains, if 
there are defects in quality of goods sold constitut¬ 
ing a breach of warranty, there is available to the 
vendee the remedy of an action for redhibition,^^ 
which is an action seeking the avoidance of a sale 
because of some vice or defect m the thing sold, 
which renders it either absolutely useless, or its use 
so inconvement and imperfect, that it must be sup¬ 
posed that the bu 3 ’er would not have purchased it, 
had he known of the vice.^^ Further, even in the 
absence of vice or defect, a redhibitory action lies 
where ffiere is a declaration made in good faith by 
the seller that the thmg sold has some quality which 
it IS found not to have, w*here this quality was the 
pnncipal motive for making the purdiase The 
action is fundamentally and essentially one of re- 
sdssion^^ whidi destroys the existence of the con¬ 
tract from the beginnmg,^ and m which the buyer 
seeks to return the thing sold or part thereof and 
recover back all or part of the pnce paid.^^ The 


Vr 

Ml sc—S tewart v Smith, 1S5 SJB 
801, 1S8 aa 184 

W Va.—Milleneon ▼ Lamp. 180 8IL 
187, 99 WVa. 689, 48 AX.IL 967 
8V. Del—Aready Farms Milling Go 
▼ Bade iPioultry Fadsers, Super, 
76 A.8d 880 

Pm.—Holland Fomace Co. v. Davis, 
GoulPI , 7 SohJaeg 897 
■vpress agxssflunt as to xesmedy 
Provision of Uniform Sales Act re¬ 
lating to remedy of buyer for breach 
of warranty did not prevent bringing 
of an action on express agreement to 
reimburse buyer of dicks for all 
losses which he might sustain in 
event Ohlcke became diseased.—Iist- 
res V Washington Co-op Chick 
Ass’n, 111 P 8d 694, 8 Wash.8d 64. 
88L KT—Sam Bercowits, Ina v 
Dronsin, 194 HT.S 448 
Right to refuse to accept goods gen¬ 
erally see infra 6 860 
Right to return goods generally see 
infira 8 861 

•oods used beftee dlseovary of de¬ 
feet 

Buyer's return of unused sugar 
and seller's payment therefor did not 
preelnde buyer^s recovery of damages 
for breach of warranty as to sugar 
used before digoovery of defect— 


Country Club Soda C6 v ArbuSUa 
181 NB. 866, 279 MSsa 181 
89. US —Ford Olotor Co v Cnllimi, 
CGLA-Tex., 96 F2d 1, certiorari de¬ 
nied 59 S.Ct 89, 806 US 627, 88 
luBd. 401 

80. US—Hermanos V Matoa CC A. 
Puerto Rica 81 F8d 980, reversed 
on other grounds Matos v Herman- 
oa 67 S Ct 589, 900 U S. 439, 81 D. 
Bd. 728, rehearing denied 67 SCt 
787. SOI Ua 712, 81 L>.Bd. 1865 
Da.—J B Bealrd Co v. Burris Bros, 
44 So 2d 608. 816 La. 656-^elBon v 
M. G. M. Truck Unea 25 So 2d 
286, 809 La 688—United Furniture 
Stores V Deea App. 198 So 490— 
Brown V Madison Paint Co. App, 
170 So 858—Mortimuse Ics Co % 
Tboks ft Reynolda App, 164 Sa 
408. 

40 OJ P 1886 note 74—66 OJ p 1072 
note 4 [kj (1). p 1118 note 68 [a] 
She foundation of a «Mhfbftaiy 
Bolion** la the warranty, express or 
implied, of the seller tiiat the thing 
sold is sound, free from any of those 
vloes which ^ve rise to the action.— 
Morehouse loe Ca v. Tooke ft Reyn¬ 
olda supra 

9L La—Savoie v. Snell, 86 Said 
746, 818 La 628-^dlson v M. G 


M. Truck LInea 85 Sold 286. 809 
La 688—Womack ▼ Lafayette 
Furniture Co, App., 60 8a2d 849— 
Schexnayder v. Stansbnry, App, 45 
So 8d 646—United Furniture Stores 
▼ Deea App, 198 8a 490—Roby 
Motors Co V Harrison. 189 Sa 686, 
16 LaApp 669—Standard Motor 
Car Co V St Amant 164 Sa 279, 
16 LaApp 298, reheard 1S8 So 461, 
18 LaApp. 298—Goode-Gage Drug 
Co V. Ivea 188 Sa 818, 16 LaApp. 
888 

8SL La—Kudls V Barrera 186 So. 
186. 17 LaApp 489 

98. La—Savoie v. Snell, 96 8a8d 
746, 819 La 889—Womack v La¬ 
fayette Furniture Co., App., 60 Sa 
2d 848. 

40 GJ p 1987 note 80 

Redhibition as resdeslon see suprs 
8 100 f 

94. La—Savoie v Sntll, 86 Sa9d 
746, 218 La 888. 

98. US —Hermanos v Matoa CCA. 
Puerto Rica 81 FSd 880 reversed 
on other grounds 67 S.Ct 689, 909 
US 429^ 81 UBd. 788, rehsaring 
denied 67 aCt 787, 901 U a 712, 81 
JjJDO. 1966 

La—Marine Blectrlcal Works v In- 
tostats Blectrlo Oou, Appi» 164 8a 
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ngHt of redlubition may be exercised m one of two 
ways; it may be active, as when the vendee sues, 
or passive, as when invoked in opposition to an 
action by the vender®* WTiere the remedy is in¬ 
voked actnely, the proceeding is known as actio 
redhibitono The remedy is delictual in char¬ 
acter,®* It does not he where the vendee has been 
neghgent;®® nor does it he m the case of a judicial 
sale^ 

A redhibitory action for rescission embraces a de¬ 
mand for a reduction of the pnce,® which demand 
is not defeated by the failure of the demand for 
rescission,® the court may refuse the resassion and 
grant merely a reduction of the price.* Where the 
vices in the thmg sold are of such a diaracter as 
only to dimmish its value, the buyer may linut his 
demand to reduction of pnce,® in which case the 
proceeding is known as actio quanti minons,® but 


is subject to the same rules as those govemmg a 
redhibitory action ^ The buyer may mvoke either 
the redhibitory action or quanti mmons,® but he 
must make an election between them, and cannot, 
after unsuccessfully invoking one, resort to the 
other.® Where the buyer discovers the defect and 
thereafter makes paymentis or gives notes or other¬ 
wise acts in affirmance of the sale, he is not en¬ 
titled to maintam a redhibitory action,^® smce the 
1^^ effect of such conduct is to place the buyer 
in the same situation as though the defect or vice 
had been apparent at the time of the sale.®>^ 

Essentials In order that a redhibitory action may 
he, there must have been a sale; a void sale cannot 
support the action.^® Further, the vice or defect 
must have existed before the sale.^® It is also 
essential that the buyer tender return of the goods,^* 


S6S—Dnsae v Safety Oil Burners, 
App, 142 So 161 

96. tOL —'TVomack v Lafayette Fur¬ 
niture Go. App. 50 So 2d 84S— 
llOT^onse lee Co v Tooke St 
Reynolds, App. 154 So 402 
40 CJ p 1386 note 75 
RIaht of action for breach of war¬ 
ranty generally see Inffa i S52 
Right to defend recoup set off. or 
oounterclaim on ground of breach 
of warranty see infra S S5S 
07. La.—Morehouse Ice Co v Tooke 
& Reynolds, App, 154 So 402. 

40 CJ p 1387 note 76 
Where pEloe has been paid 
Where vices exist in article pur¬ 
chased and tracer has paid purchase 
price, he Is relegated to suit on wai> 
ranty the sale superinduced, if none 
be expressed orally or in writing— 
Morehouse Ice Co. v Tooke & Rein- 


( App 659—Standard Motor Car Co 
V SL Amant. 138 So 461. 18 La. 
' App 298 
! 40 C J p 1888 note 87—55 CJ P 866 
note 84. 

Bseadh as to past of merohaadise sold 

(1) Joint redhibition of several an¬ 
imals purchased as team, yoke, etc^, 
is permitted for a defect in any one 
of them, it is otherwise when they 

'are not so purchased Bertrand ▼ 

. ArcueU, 4 TsLAnn. 430—40 CJ p 1888 
note 88 

(2) In a redhibiton suit, the court 
' may decree merely a reduction of 

price, but sucdi rule cannot be suo^ 
cessfully ln\oked where the suit is 
to recover the price of a whole unit 
and it is only with resx>eet to a part 
of that unit that there is a charge 
of breach of warranty—Mestayer v 
Bernard, IsuApp, 185 So 98 


olds, supra. 

96. La—Childs v Wilson, 15 La. 
Ann. 512 

40 CLJ p 1887 note 78 

99. La.—Kipor V. Outtalk 1 Rob. 
46 

40 C J P 1387 note 81 

1. IJL—Pintard v Deyris, 3 Mart, 
xa, 32 

40 CJ p 1387 note 77 

a La.—B hriicdi v Roby Motors Co, 
117 So 590, 166 La. 557—Galt ^ 
Herndon, 133 So 800, 16 LaJtpp 
239 

a La.—Bhrlich v Roby Motors Co, 
117 So. 590^ 166 ISL 557, criticising 
Peterson v Bum, 8 LaJlnn 655. 

a La.—Sidney Mach. Tool Go v 
Blanchard. 172 So 532, 186 La. 476 
—^Templemaa Bros. Lumber Co v 
Fairbanks, 57 So 309, 189 La. 988— 
Meetayer v Barnard, App., 185 So 
98—Twin dty Motor Ooi. v Pettit 
App., 17T So. 814—Roby Motors 
Go T. Hanison, 139 So. 986, 19 Za. 


6 La.—Andriea v. Xelaon, App, 46 
j So 2d 388—Morehouse Ico Co v 
Tooke 4b Reynolds, App., 154 So 
402 

' 55 C J p 815 note 78 [il, p 1113 note 
. 63 [a] (9). 

ia La.—FUk V Proctor, 4 TA.Ann. 
I 562—^Morehouse loe Co v Tooke 
j 4b Reynolds, App, 154 So 403— 
I Lonisiana Box Co v Fairbanks, 1 
La.App 261—Mlllaudon v Souber- 
I case, 3 Mart.XS. 287 
, 40 C J p 1887 note 88 
1 7. La.—McLachlaa v. Cuny, App, 
j 156 So. 76—Galt v Herndon, 133 
I So 800. 16 lAJbpp. 239. 

40 CLJ p 1888 note 86 
8L La.—Lewis v. Peets, 16 LaJbm. 
489. 

40 CLJ p 1387 note 88. 

9. lA.— Farmer v Fibl^ 9 Rob 35L 
40 CLJ p 1387 note 84 
Rleetion of remedlea generally see 
infra i 856 

10i lA.—Standard Motor Gar Ca v. 
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St Amant, 138 So 461, 18 LaJbpp 
298—McLachlan v Cony, App, 156 
So 76—Galt V Herndon, 188 So 
800, 16 LaJbpp 889 

Pasrment or giving of note as waiver 
of breach or acceptance of per¬ 
formance of warranty see enpra I 
847 

Ckmttauied use 

Buyer, who continued to use lathe 
in hie business from day it was in- 
atallad up to day of trial of aeller*e 
action to foredloae chattel mortgage, 
and who did not lose a single order 
because of alleged defects in lathe, 
although he accepted the lathe not¬ 
withstanding defects, was not de¬ 
prived of right to reduction of pur¬ 
chase price.—Sidney Mach. Tool Co 
V Blanchard, 178 So 688, 186 La. 
476 

IL La.-^Gelt v Herndon, 188 So 
800, 16 LaJLpp 889 

18. U&—Hennanos v. Matos, CCA. 
Puerto Rico, 81 F8d 980, reversed 
on other grounds 57 SCt. 589, 800 
ITS 429, 81 LBd. 788, rehearing 
denied 67 SCt 787, 801 Ua 718. 
81 L.Bd. 1866. 

la La.—Womack v lAfayette Fur¬ 
niture Co, App, 50 So 2d 843— 
Schexnayder v Stansbury, App, 
45 So 3d 645—Goode-Cage Drug 
Co V Ives, 188 So 818, 16 LaJbpp 
888 . 

Beoatt 

TJtader dv. Code arts. 8581, 8547. 
damages for repairs to a motor are 
recovershle only where the seller 
knowingly deceived and defrauded 
the buyer—•Vlolette v. Capitol City 
Auto Co, 4 LaJbpp 465. 

I4h ISL—Janin v. SYanklln, 4 ta. 
198—Roussel Phipps, 10 t.^ 

119—Womack v. Lafayette 9\iTnl- 
ture Go., App. 50 So 8d 848— 
Thomas v. Lavigne^ App., }49 So. 
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and, if practicable, such tender should be made be¬ 
fore the institution of the suit.^^ It has been held, 
however, that in the case of quanti minons^ in which 
the buyer seeks only a reduction of the price, the 
action may be maintained even though the bu 3 *er has 
di^osed of the goods and thus disabled himself from 
bringing a redhibitory action.^^ Where the seller has 
several times been called on to remedy the vices and 
his attempts to do so have been unsuccessful, the 
buyer is not required to call on him again m order 
to brmg a redhibitory action.^7 In order to recover 
damages m a redhibitory action, it is essential that 
the seller shall have known of the defect or vice at 
the tune of the sale.^^ 


S 349 

e. Oontraetnal limitation <m Biidibi and Bem- 
edies 

The partlae to a contract of tale may expreaaly limit 
the rights or remedies of the buyer where there Is a 
breach of warranty* end they may provide that a par¬ 
ticular remedy shall be exoluslvsb 

The parties to a contract of sale may expres^y 
provide for a hmitation of the nghts or remedies 
of the buyer where there is a breach of warranty, 
and when their contract pro\ides an exdusive rem- 
ed>, no other remedy is available.^® Where the ex¬ 
clusive remedy is confined to particular breadies 
only, the buyer may sue for damages for breadies to 
whidi the ^cial remedy does not apply but, 


298—Galt V Hamden. 188 So 800. 
10 liaJkpp 289 

Return of goods as condition preced¬ 
ent to Invoking remedy for breach 
of warranty generally see infta 8 
850 

10- lia.—Ijewis V Horgan. 14 La. 
Ann. 401 

40 CJ p 1888 note 77 [b] 

10- lA—George v. Shreveport Ootp 
ton Oil Go. 88 So 482, 114 Isl 
498 

17- La.—Brown v Madison Faint 
Go, APP.170SO 868 

18L JjtL —Kodel Radio Gorpoiation v 
Shuler, 181 So 401. 171 La. 409— 
Galt V Herndon, 188 So 800, 10 La. 
App 189 

10. US- -Saranac Automatic Mach. 
Gorporation v BukCb CGA.Ga.. 07 
F Id 480—Sharpies Separator Co v 
Domestic Rleotrlc Refrigerator 
Corporation, to Use of Holmes 
Products, GCA.Fa.. 61 Fid 499 

Iowa.—Advance-Rumely Thresher 

Go V Wharton. 288 NW 078, 111 
Iowa 104. 77 AJL.R. 1158 

Mich.—Wallich Ice Madh. Go v 
Hhnewald, 107 NW 748, 175 Mich. 
007 

Mo—Brandtjen & Kluge v Hunter, 
145 SWld 1009. 285MoJkpp 909— 
Mlnneapolla-Moline (Power Imple¬ 
ment Co V Wright, 121 S W Id 897, 
188 MoJkpp 409 

NT—OLee v Industrial Laundry 
ICadh. Go. 27 NTSld 208. 161 
App Div 741 j 

N D —Holden v Advance-Rumely 
Thresher Go. 189 NW. 479. 61 
ND 684—Palaniufc v Allls-Ghal- 
mers Mfg Go. 820 NW 088, 57 
NJ> 199 

Old—mtematlonal Harvester Go. of 
America v Snider, 88 P Id 006, 184 
OU 587 

Fa.—Bechtold, to Use of He a ting 
Servloe Co, ▼. Murray Ohio Mfg 
Go, 184 A. 49. 811 Fa. 418 

Tex.—OoKpus juris cited la Mhrtln 
V Southern Rnglne 4b IPump Go, 
GlvJbpp, 180 aWAd 1005, 1060. 


YL—HaU V. Hodgdon. 80 A.id 195.1 
114 Vt. 88 
55 CJ p 810 note 81 
WMtIags held nob Rmitatlcas of xem^ j 

edles 

(1) In action by seller of oil for 
uniMld purchase price, buyer was not 
precluded from counterclaiming for 
breach of warranty on erround that 
letter to seller saying that If oU 
should darken buyer would expect 
seller to stand behind buyer provid¬ 
ed exclusive remedy for breadi of 
contract, especially where letter was 
Informal and written by a layman.— 
Berry Asphalt Co v Apex Oil Prod¬ 
ucts Go.. 0 NWld 487, 115 Minn. 108. 

(8) A seller’s bond, not made pert 
of contract for sale of roofing mate¬ 
rial, that If roof failed to remain 
watertight for ten years after ap¬ 
plication of material according to 
printed instructions, seller would fur¬ 
nish sulllelent additional material to 
recoat surface, did not limit buyer’s 
right to rely on Imidled warranty of 
fltneas of material as defense to suit 
for purchase price, especially where 
testimony showed that buyer, after 
application of original material fur¬ 
nished proved IneHectnal, called on 
seller for more material, which fail¬ 
ed to prove watertight, although 
properly applied.—Hydrotex Indus¬ 
tries V Floyd, 198 8.W8d 769, 809 
Aric. 781. 

90. US—Fermutlt Co. v Massasolt 
Mfg Go. CGLAJDsL, 61 F2d 519— 
Sharpies Separator Co v Domes¬ 
tic Blectrle Refrigerator Corpora¬ 
tion, to Use of Holmes Producta CL 
CJLPa., 61 F.2d 499. 
lowau —Advance-Rumely TfareAsr Cb. 
V Wharton, 898 N.W 678, 811 Iowa 
864. 77 AJjJSL 1158 
Ey—Graves loe Cream Go v. Ru- 
doljdi W. Wurlltser Oou, 100 S W.2d 
819, 867 Ky. L 

La^-Atein ▼. WoUi^ App., 14 Sold 
789 

Minn.—Berry Asphalt Co. v. Apex 
OU ProducU Go, 9 NWid 497, 816 
Minn. 198 

N.T—Lee v Industrial Laundry 
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Mach. Go. 27 NTSld 201. 881 
AppDlv 74L 

ND—Jesperson v Advance-Rumely 
Thresher Co. 240 NW 876. 61 N. 
D 494—Holden v Advance-Rumely 
Thresher Co, 239 NW. 479, 81 N. 
D 5S4—Palenluk v Allls-Chslmers 
Mfg. Co, 220 NW 888. 57 N.D. 
199 

Old—International Harveeter Co of 
America v Snider, 88 P2d 606, 184 
OkL 587 

66 GLJ. p 810 note 82. 

Limitation held not ahsogated 
Where, under terms of warranty In 
contract of sale, buyer of thresher 
by retaining machine accepted it un¬ 
conditionally, agreement by seller to 
adjust machine to satisfaction of ar¬ 
bitrators that it operate efficiently 
after such adjustment did not abro¬ 
gate general warranty under whldk 
machine was sold so as to permit 
buyer to recover for breach of Im¬ 
plied warranty of fltneas—Bauman v. 
International Harvester Go., 180 P Id 
287, 191 Okl 892. 

8L Ga^—Ooepas Jhris cMed In 
Rome Bridt Co v Dixie Machinery 
Mfg. Co, 55 SJB.2d 158, 106, 80 
Ga.App 7. 

Or-^. A. Ckmpbell Co. v Corley. 18 
P2d 610, 140 Or 462. 

55 CLJ p 811 note 88 
Agreeiwsnt to rstflaos 

(1) Where a contract for the sale 
of a buggy aold by description pro¬ 
vided that if. becauee of defective 
material, any pert of the vehicle 
should break within a apeciflad time, 
the seller would replace it, such pro¬ 
vision did not deprive the purchaser 
of his rights under the warranty of 
quality imidled on the sale.—Timksn 
Carriage Co. v Smith, 90 N.W. 188, 
128 Iowa 654. 

(8) Dealer’s written gusranty of 
wattling machine against defects In 
manufacture for one year, eontalnlng 
promise to replaoe free any part 
which examination by dealer should 
dladoae to be defective, did not lim¬ 
it dealer’s liability to expense of re¬ 
placing defective part, where defect 
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where fhe contract liimts the liabihty of the seller to 
breadies of particular warranties, tht buyer cannot 
recover for breach of other warranties.*^ Wliere 
the remedy provided is merely permissive, the ba>er 
is not restricted to it,^* and clauses providings rem¬ 
edies will not be construed to limit the remedy to 
the one provided unless such is dearly the expressed 
intention of the parties,^^ although it has been held 
that, where the parties have set out in the wntten 
contract the warranties agreed on and have provided 
for a remedy where there is a breach of warranty, 
the remedy thus prodded is exclusive ** A provi¬ 
sion limiting the buyer’s remedies or the seller’s lia^ 
bilities or obligations for breach of warranty may be 
waived.^^ Also, a seller may not invoke the pro¬ 
visions of a contract making certain remedies of 
the buyer exclusive, where the seller has himself 
violated the contract-^ The fact that goods were 
not identical with the goods ordered does not ren¬ 
der inapplicable provisions of the contract limiting 
the buyer’s remedies, where the goods delivered 
were clearly dehvered in re^onse to the order.^^ 

§ 350. -Refusal to Accept Goods 

If th« goods tondsrsd by ths ssllsr srs not as war- 
ranted the buyer may, at least if title has net passed, 
reject or refuse to accept the geode. In which eeee It 
ordinarily becomaa the duly of the seller to remove them. 


The buyer is entitled to refuse to acc^ an ar¬ 
ticle tendered which is not as warranted,^^ and, un¬ 
der express provision of the Umform Sales Act, if 
title to the goods has not passed, the buyer is en¬ 
titled to reject or refuse to accept them*<> and, as 
discussed mfra § 497, to recover the purchase pnce 
paid, if any, and also, as considered mfni § 355, to 
recover damages for the breach in a proper case. 
On rejection, no duty rests on the buyer to return 
the goods after he has notified the seller of his ac- 
tion,<i but the duty is cm the seller to remove them,s> 
and the seller, by a failure to remove them, cannot 
add to his rights on the other hand, the buyer 
cannot, after rejecting the goods, refuse to allow the 
seller to reclaim them.*^ Where the contract re¬ 
quires the seller to remove the goods on notice, 
if they are not according to the contract, the buyer 
need not store them indefimtely,^^ but may sell them 
at auction on the failure of the seller to remove 
them.^^ Where goods which are warranted as to 
quality are sold to be used m the manufacture of 
other articles and prove worthless for that pur¬ 
pose, the buyer may refuse to make further use of 
them and hold them subject to the seller’s order 

§ 351. — Return of Goods 

a In general 

b Contractual provisions 


in part caused personal Injuries to 
buyer—-Ebbert v. Philadelphia Elee- 
trio Co, 191 A. 884, 126 Fa.8uper 
881. aJUrmed 198 A. 838. 880 Fa. 2S7 

8S. 3i£ass.—^Roae-Derrv Corporation j 
V Proctor & Schwarts. 193 E. 60, 
3S8 Alans 882 

as. OkL—^Bracken v Fidelity Trust 
Co, 141 P 8. 48 OkL US. URJL 
1916B 1218 
55 C J p Sll note 84. 

Sk Or—Feeney etc. Oo ▼ Stone. 

171 P 589 89 Or 860 
55 CJ p Sll note 85 
Mated sad typewritten provislotts 
A typewritten statement, in aales 
contract containing warranties of an 
engine*! performance, and a printed 
provision stating that seller would 
not be responsible for original dam- 
nges In use of migine or for conse- 
qnsntisl damages, were not Ineonsist- 
ent, but were oonstruaUe t«>gether 
as meaning that first statement made 
oertala warranties, and that second 
negatived any liability of sdller for 
Qonsemientlal damages suffered by 
buyer beeanae of breach of such war^ 
rantiear-Martin v. Southmi Engine 
A Pump Co, TezdvApp., ISO aW. 
M 1065. 

ga TUSr—Permutlt Ooi. v. Masansnlt 
Bffa Ob., CCULDeU 61 FSd 629^ 
Vbrris Fowur Kfg; Oik, CLGJL 


Ohlo» 17 F 2d 689—Hickman v Saw¬ 
yer. CCA.Xa. 816 F SSL 
Iowa.—Advanee-Rumely Threbher Co 

V Wharton. 888 N.W. 678, 211 Iowa 
264 77 AL.R. 1158 

KF—Black Motor Co v Fbure, 99 
SW2d 177, 266 Ey. 481. { 

Minn—De Witt v Itasca-Maatrap 
Co-op Electrical AaaX 10 NW2d 
715, 815 Minn. 551—Berry Asphalt 
Go V Apex OH (Products Co, 9 N 
W 2d 487, 815 Minn. 198 

96. Ind—Sidiaefbr v Fiedler, 68 N. 
E8d 810, 116 Ind.App 826 

Mont.r—Mlmieapolis-Moltne Power 
Implement Co. v. Parent, 17 P2d 
1088, 98 Mont. 207 

Mo.—^BrandtJen & Kluge v. Hunter, 
145 SW2d 1009, 285 MoApp 909 

97. Mo —^Minneapolls-Moline Power 
Implement Co v Wright. 128 SW 
2d 897. 288 MoApp 409-^ayReld 

V Richardson Machine Co., 281 S. 
W. 888, 208 MoApp. 805. 

Effect off oountewdslTii by b n ywp 
In replevin action by sailer against 
bnirer, for combine, wherein buyer 
filed a counterclaim fbr breach of 
sale contraet aufi seller breached 
provisions of contract relative to 
damages for breach of warranty of 
performanoe therein, fact that buyer 
filed counterclaim on oontrabt did not 
preclude buyer from recovering dam¬ 
ages ether than those provided for 
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I by oontraot, on ground that oounter- 
clfdm on contract kept contract alive 
and. hence, contract was binding on 
buyer—Minneapolls-Mollne Power 
Implement Co r Wtight, 188 aW2d 
897, 888 MoJVPP 409 

98. Qa.—FHck Co v. Bridges, 200 K 
E. 178, 58 OaApp 866 
99 l Ala.—Oeneral Mills v. (yRear. 

194 So 828, 889 Ala 270 
Mo—^-'tematlonal Shoe Co v Up- 
achita App., 78 SW8d 188 
SC—Southern Brick Co. v McDan- 
ieL 196 8E 898. 187 SC. 848. 

55 OJ p 811 note 41. 

80 US -Hudson Rug Reftnlthlng 4b 
Cleaning Corp v Prime Hfg Co., 
aCJLWla, 115 F Sd 615. 

81. Vt—Unadllla Silo Ca v. HnU, 
96 A 685, 90 Vt. 184. 

66 aj p 812 note 48 
88. Vt—Unadllla Silo Co ▼ HulL 
supra 

88. Iowa—Roper v Wella 166 H.W. 
885,188 Iowa 887. 

84h KTw—Osborn v. Oenta 50 NT. 
640. 

65 C J p 818 note 46 
88. NT—Crook v. Llpton, 170 N.Ta 
845, 188 AppJMv. 858 
88, NT.—Crook v Idpton, supra 
87. Neb.—Cooper v. HaU, 54 N.W. 
849, 88 Neb. 168. 
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a. In (taiexal 

In th« abtene# of a statute or of an agraemant ao 
providing, tha buyar In an axacutad eontraet of aala of 
goods ordinarily cannot return tham on a braach of 
warranty 

In the absence of a statute or of an agreement 
giving him the right to return the goods, it is the 
rule m most jurisdictions that the buyer m an 
executed contract of sale of goods cannot on a 
breach of warranty return the goods, his remed> 
in such case being on the warrant> *8 On the other 
hand, m other jurisdictions it has been held that 
the buyer may return the goods®» and this right is 
recognized generally when the sale is executory^® 
On a breach of warranty the buyer is not bound to 
accept rescission and a return of the purchase 
money 

Trial guaranty. A warranty that machinery shall 
work to the satisfaction of the buyer entitles the 
buyer, if not satisfied after a reasonable test, to re¬ 
turn it,^® but if after a reasonable time elapses the 
buyer is not satisfied, he cannot keep the madune 
and sue for damages on his own dissatisfaction.^® 

b. Oontractual Provislonfl 

Under an axpram contractual proviclon tc such af¬ 
fect, the buyer may, where the goode do not conform to 
the warranty, return the goode and become entitled to 
a return of what he hae paid, a provlelon giving the 
buyer euch right may make the remedy excluelve. 

Under an express provision of the contract, where 
the goods sold do not comply with the warranty, 
they may be returned and the buyer may become 
entitled to a return of what he has paid.^^ If the 


provision of the contract is not imperative but mere¬ 
ly permits the buyer to return the property, he may, 
at his election, resort to that remedy or to his rem¬ 
edy on the warranty, the remedies being cumula¬ 
tive On the other hand, where the return of 

the goods is pro\uded as an exclusive remedy by the 
contract in the e\'ent of a breach of warranty, the 
contractual provision controls, the bmer cannot 
retain the goods and rely on his warranty,^® and 
the pro\isions of the ccxitract as to the return must 
be complied with®^ unless compliance is prevented 
by an act of, or conditions brought about b\, the 
seller,®® although, where an exclusive nght to re¬ 
turn goods is restricted to a particular warranty, it 
does not bar a claim for breach of another independ¬ 
ent warranty.®® Con\ersely, w’here the goods are 
returned and accepted unconditionally, the seller 
cannot recover the price although he can ^w there 
was no breach of warranty.®® 

Construction generally. Provisions of this diar- 
acter will be construed as affording an alternative 
remedy, unless an mtention to the contrary clearly 
appears from the contract,®^ and when there is 
doubt, the contract should be construed most strong¬ 
ly agamst the party preparing or furnishing the con¬ 
tract®® Wliere the language is susceptible of two 
construcboQs, that which is fair, reasonable, and 
lawful will be accepted over one which presumes a 
fraudulent mtent®® 

Effect of agreement to retake. Where the agree¬ 
ment IS that the seller will take bade goods if not 
as warranted, a tender is not necessary but the buy¬ 
er does all that is required when he notifies the 


sa Tex —Dillard v Clutter, Civ 
App, 146 SW2d 682, error re- 
fuaed. 

65 CJ p 812 note 61. 

Return as condition of 'warranty see 
supra i 848 

Return as condition to action or de¬ 
fense see infra § 856. 

89. US—George A. Ohl 4b Co v 
A. Ii Smith Iron Works, CCA. 
ICass., 66 F 8 d 93—Frigorifloo Wil¬ 
son De La Argentina v Welrton 
Steel Co, CC AWVa., 68 F2d 677 

86 CLJ. p 812 note 68 

40. N’T—^Isaacs v Wanamaker, 127 
NTS 846, 71 Misa 66 

66 CJ p 818 note 58 

41. Ala.—Marshal] v Wood, 16 Ala. 
806 

40. Tex.—A. 8 Osmeron Steam 
Pump Works v Lubbock Light, 
ete., Co, CivJbpp, 167 S.W 866 

Test as condition of warranty see 
supra i 888 . 

48. Tex.-^ S. Cameron Steam 
Pump Works v Lubbock Light, 
etc., Co, supra. 


44. Neb—Hessig-Bllis Drug Co v 
Harley Drug Co, 146 NW 716, 
95 Neb 267. 

56 CJ. p 818 note 67 

46. UL—Standard OU Co of Ind. 

V. Daniel Burkhartsmeier Cooper¬ 
age Co, 77 NKSd 626, 888 RlJkpp. 
888 

55 CJ p 818 note 68 . 

48. Ark.—Thomas v Schaad, 281 8 . 

W. 10,170 Ark. 797 
65 C.J. p 818 note 69 

417. J L Case Threshing Mach. 

Co V. Rose. 280 8 W 646, 191 Ey. 
488. 

Tex.—Adams v. Crittenden, dvJkpp, 
191 8 W 888 
Bnfldsacy of off«r 
( 1 ) Where modified contract for 
sale of printing presses waived dam¬ 
ages for breach of warranties of 
speed and quality of printing; and 
gave buyer right to return nnsatis- 
tectory presses and take refund of 
advance payment, and buyer coupled 
offer to return presses with illegal 
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demand for pasrment of damages; 
seller was entitled under Sales Act 
to recover contract price of presses. 
—Clayboum Corp v. Cuneo Press, 
DC Ill., 27 F.8UPP. 281 

(3) An offer la Insufficient when 
not made to agent of seller author¬ 
ised to receive It—Oltmanns v. Po¬ 
land, Tex.CivJbpp, 142 8 W. 668 . 

48. Tex.—Adams v Crittenden, Civ. 
App., 191 8 .W. 888 . 

48u Os.—Rome Brick Co v. I>ixle 
* Machinery Mfg; Co., 56 S.B.2d 158, 
80 GslApp. 7. 

sa Wis—Manny v Glendlnnlng; 16 
Wia. 60 

66 C.J. p 818 note 68 . 

01 . cu —Inner Shoe Tire Oo. v. Ton- 
dro, 267 P. 211, 88 CaLApp. 689 

88 . Gal —Inner Shoe Tire Coi. t. 

Tondro, supra. 

66 C J. p 818 note 66 . 

68 . Me.—Judkins v Chase, 128 A, 
516, 128 Me 488 
66 CJ. P 814 note 
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seller to remove them.®* go, where the seller agrees 
that if goods are not as warranted he \nll take them 
back and refund the purchase mone}*, the buyer need 
not return the goods as a condition to the recovery 
of the money but an offer to return is sufficient 
So, too, the contract maj impose on the seller the 
duty of remedymg defects or taking back the ma- 
dune, in which case it is not incumbent on the 
buyer to return the machine in order to avail him¬ 
self of the breach of wrarranty as a defense m an 
action for the pnce 

Refusal to accept return. It has been held that a 
failure on the part of the seller to accept a return 
of the goods and to refund the price will not give 
rise to a nght to sue for a breach of wrarranty,®^ 
but the contrary has also been held Wliere the 
seller agrees to take the goods back if th^ do not 
fulfill the warranty and to refund the purchase 
pnce, an action to enforce sudi agreement is not 
based on a theory of resassion 


Return of goods and replacement Where the 
contract provides that the s^er will replace defect 
tive parts provided the buyer comphes wnth specified 
conditions precedent, the bu>er, if he has complied 
with such conditions precedent,®® may sue the sell¬ 
er for breach of contract if he fails to acc^t the 
return of the defective goods and replace them.®^ 
The buyer’s remedy for breach of warranty may be 
limited by the contract to requiring the seller to re¬ 
place defective parts ®* 

Waiver. A stipulation limiting the remedy of the 
buyer to a return of the goods may be waived by 
the seller ®® So^ too, a stipulation limiting the rem¬ 
edy to replacement of parts which the seller on in¬ 
spection determmes to be defective may be waived 
by the sdler ®* However, a waiver of a stipulation 
as to the time withm whidi goods shall be returned 
does not waive a provision hmiting the buyer’s rem¬ 
edy to a return of the goods ®® 


2 Acnoxs, Defenses, and Counterclaims for Breach of Warranty 


§ 352. Rig^t of Action 

A breach of vrarranty entitles the buyer to maintain 
an action against the seller for damages or. In a proper 
case, for rescission. 


A breach of warranty affords a valid ground of 
action against the seller for damages,®® and, sub¬ 
ject to limitations and quahficatioiis as to the effect 


bib XML—Beuret v Stahl, 12S NJi 
407, 70 Ind.Apii. 131 
56 GLJ p 814 note 08 
SB. "Wls.—Smith V Goldberr, 1*1 
K.W 178, 189 Wls. 428 
8& Xeb—Warder, etc, Co v. Myers, 
90 X.W 892, 70 Xeb 15 
B7. Mina.—Helvetia Copper GO v 
Hart-Parr Co, 171 XW 272, 707, 
142 aUnn. 74 

B& Mo—Mayfield y Qeorge O Rich¬ 
ardson Mach. Co. 281 SW. 288, 
208 MoApp 200 
65 CJr p S14 note 7a 

58. Wia—Smith y. Qoldberv. 121 
XW. 178, 189 Wls. 42a 
Rescission tor breach of warranty 
see supra i 100 

ea Vt—HOll V. Hodffdon. 89 A.2d 
195, 114 Vt. 08 

Replacement or exehansre as conm- 
Uon of uananty see supra | 841^ 

61 . Mo —Minneapolis-lioline Power 
Implement Co y Wright, 122 S W. 
2d 897, 288 MoApp 400 
XJ—Rising 4b Thome v. mraak M. 
Kennedy Paint & Color Go.. 185 A. 
888, 14 XJMIsa 871. 

Vt^—Bell V. Hodgdon, 89 A.2d 105. 
114 Vt. 88. 

Tex.—fioott y mdustrial Flaance 
Corp, GivApp., 286 8 W. 181. 

88. NY. —L ee y Industrial iMndry 
Msch. Co., 87 NT62d 802, 261 App 
Dly 741. 


Wash.—Crandall Engineering Co y. 
Winslow Marine Railway ft 8hlp- 
buUdingCo, 01 P2d 180, 188 Waah. 
1, 106 A.LJI. 1457. 

68: Mich—Randall y J. A. (BWy, 
etc., Co., 128 XW 674, 158 Mldh. 
680 

64b Mo —Brandtjea ft Kluge y 
Hunter. 145 SW8d 1009, 285 MO 
App 909 

66. Idaho—Corpus Juris died la 
Troendly y. J I Case Co, 8 P2d 
276. 279, 51 Idaho 676 
Tex.—P B. Tates Mach. Co y. Orocf, 
CfiyApp., 281 SW 226 
eft C.S.—Distillers Distributing 
Corp. y. Sherwood Distilling Co, 
GA.Md, 180 F2d 800—Myers y 
Malone ft Hyde, CAArk., 178 F 2d 
*91—George A. Ohl ft Co v A. L. 
Smith Iron Works, aCA-Mass. 
66 Fad 98—Wngorifioo Wilson De 
IM Argentina y Weirton Steel 
Co, CCA.WV)a, 08 F2d 677— 
Dobrenskl y. Blats Brewing COi* 
DC Mich., 41 FSupp 891. 

Arte.—McDaniel v Davis, 66 S.W8d 
1028. 186 Ark. 96* 

OaL—Wholesalers Board of Adjnst- 
ers y Norton, 57 P 2d 562, 18 Cal 
App 8d 668 

Oft—A. D. U Sales Co v Galley, 178 
8^ 784, 48 OaApp. 798—D 8 
Brandon ft Co y. H. M. FTankUn 
ft Co., 167 SB 618, 46 OaApp 
808 — 

RL—Guardian Electric Mfg Co. y. 
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National Mineral Co, 49 NJBlSd 
876, 819 lUApp 648 
Ky—Riggs Motor Go v Archer, 840 
S W 8d 76—Frldk Co y WUey, 168 
SW8d 190, 290 Ey 065 
Me—Henderson y Beroe, 60 A.2d 
45, 142 Ma 242, 168 A.LR. 572 
Md.—Slsska y. Idsi, 47 A.2d 608, 186 
Md. 580 

Mass.—Ijewis y. Conrad ft Co, 42 
NJL2d 788, 811 Mass 541 
Mo—International Shoe Co v. lAp- 
scblti^ App., 78 aW8d 188 
Mont—Frybuiv v Brlnck, 18 P8d 
757, 92 Mont 294—Rickards v 
Aultman ft Taylor Machinery Go., 
810 P 88, 84 Mont 894. 

NJ—Myglrack v Lepora 89 A.8d 
772, 6 N J Super 505 
NT—Donoyan y Aeolian Cb., 200 
NB. 815, 270 NT. 267, 104 A.L.R. 
646, reargument denied 2 NJBL2d 
681, 271 NT 522—Satulolt Broa 
V. Stata IS NTS 2d 488, 171 MIsa 
756—Waldman Produce v XVlg^ 
Idalre Corp.. 284 NTft 187, 167 
Mlaa 488—PhUllps y Home Own¬ 
ers Utmtles Co, 61 NT.a2d 628— 
Alsxender Carpet Ca y. Worma 68 
N.T.S Sd 4 

NC—JDavls T. Radford, 68 SJILSd 
832, 222 Na 288 

—Holden V Adyance-Rumely 
Thresher Co., 229 N.W. 479, 61 NJ> 
684 

Ohio.—Miartln v. Coflman, 85 N B 2d 
286, 87 Ohio App 898—Herman- 
Mdiean Ca v. Carpen^, 174 N EL 
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of such acts as a waiver, his right of action is not 
lost by acceptance and reteution of the goods, as 
discussed supra § 34S, nor by his sale of them to a 
third person,®^ even though there hag been no 
recovery agamst him,®® no refund has been made 
by him,®® and although he received a profit^® A 
subvendee has no right of action for breadi of war¬ 
ranty to the original purchaser^! or against one 
who sold the goods to the person from whom the 
purchaser bought.^® Defendant’s liability under an 
oral warranty does not depend on his compliance or 
noncompliance with a penal statute 7® In an ac¬ 
tion by the buyer for damages for breach of war- 
ranty, the seller is entitled to offset the unpaid pur¬ 
chase pnce74 Under the Uniform Sales Act, the 
cause of acbon for breach of warranty arises on 
receipt of the goods 7® 

In a proper case, the buyer may institute an ac¬ 
tion for rescission for breach of warranty^® under 
the rules governing actions for resassion of sale 
contracts generally, discussed supra § 114; and, 
as discussed supra § 349 b, he has the right m some 
junsdictions, to invoke the remedy of redhibition or 
quanti mmons 


Conditional sale. Actions for breach of warranty 
m a conditional sale contract are discussed infra 
§ 627. 

§ 353. ISght to Defend, Recoiq>, Set Off or 
Counterdaim 
a. In general 

b By and against whom pleaded 
c. Extent of recovery 

Wi In Genezal 

Oii« of tho roRiodieo of tho buyor, whoro thoro Is a 
broach of warranty, la to retain tho goods and oot up 
tho broach against tho sollor by way of a dofonao or 
by way of rocoupmont In diminution of tho pries or by 
way of sot-off or eountorelaim 

While the purchaser ma 3 *, where there is a breadi 
of w'arranty, resemd, as discussed supra § 100, or 
return the goods, as considered supra § 351, or, a« 
discussed supra § 352 bring an action for damages 
for the breach, he may, under the Umform Sales 
Act as well as at common law, unless he has by con¬ 
duct or agreement lost or surrendered the nght, 
retain the goods, and, w'hen sued for the purdiase 
price, set up the breach as a defense to the seller’s 
action,^^ or rely on it to mitigate or reduce plain- 


160, S7 Ohio A9P 66—Kolbara ▼ 
Central SVult 6 Grocery Go., 174 
NB 144, S7 OUo App 64 
Okl—^Kirk V Leemaa, 22 P.2d 882, 
168 Okl 286 

S C.—Southern Brick Oo v Ho- 
Danlel. 196 £LSL 898, 187 Sa 248— 
liiQuld Carbonic Oo v OocUn, 169 
SB 461, 161 SC 40 
Tea.—MoCown v Jennings, ClvApp, 
209 SWSd 408-^ne Star Olda 
Cadillac Co v Tlnson, ClvJLpp, 
168 SW2d 678, error refused— 
Dillard v Clntter, OLvJkpp, 146 
SWSd 682, error refused. 

Wls —Dunck Tank Works v Suther¬ 
land, 294 NW. 610, 286 Wls. 88. 

42 C J p 788 note 26, p 784 note 42 
—65 C J P 814 note 78. 

PaylBff note 

Buyer, giving note for price of 
defective article, may pay note and 
sue for breach of warranty—lilanid 
Carbonic Co v. Ooclin, 169 SJBL 461, 
161 S a 40 

BssewUal elmunts of aotton 

The essentisJ elements of a dam¬ 
age action for breach of warranty 
under statute that purchased ani¬ 
mals are free from latent contagions 
which would render them 
totaUy worthless are an ezeented 
sale of animals, absence of a waiver 
of the warranty Implied by law, 
breach of the warranty by eadstence 
of contagious disease in animals at 
time of sale, that defects were latent 
and not discoverable by ezerdse of 
ordinary care on buyer’s part; that 


animals were totally worthless as 
result of the dlseaae, that damages 
accrued as direct and natural con- 
aeguence of the breach, and that 
buyer ezerdsed due diligence in 
avdding conaeguencea of the breach, 
—onto V UCBntyre, 49 SJB.2d 169, 
77GaJlpp 686 

67. N J —Diamond T Motor Car Co 
V BndEer, 160 A. 41, 10 NJMlsc. 
814 

NT—Packard Fabrics v Deerlng, 
Mllllken 6b Go, 94 NTSSd 671, 
affirmed 96 NT8 2d 878, 276 App 
Dlv. 768 

Or.—J* Ij. Ijatture Bgulpment Co v 
Qruendler Patent Crusher & Pul¬ 
veriser Co., 289 P. 1067, 188 Or 
421. 

42 OJ p 786 note 79—66 CLJ p 816 
note 80. 

B e ss ie as sell«s*e sgssA 

Where there la a breach of war¬ 
ranty. the purdiaaer does not have 
the right to resell the property as 
the seller’s agent and recover the 
dllESrence between the contract price 
and the price obtained by such re- 
aala 

1C6.—Skirls V Weber Motor Car 
Go., 261 8.W 121, 212 MoApp. 107 
N.T—Bedford v. ECol-Tan Go., 128 
NTJ3. 678. 148 App Dlv. 872 

eg; Neb—Mcdatdiey v. Anderson, 
122 NW 67, 84 Neb 788. 

66 CLJ p 816 note 81. 

go. Tez.—Davis v FOrguaon 8eed 
Farms; CivJkpp, 256 8W. 666. 
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TOu D 8 —Andrews v 8chrdber. C.C. 
Mo, 98 F 867 

Ga.—Americus Grocery Co v Brack¬ 
ett, 46 8 B. 657, 119 Ga. 489 
71. U8—Corpus Juris dted In 
Hunter^Wllson Distilling Co. v. 
Foust DistlUlng Co, DC Pa., 84 
FSnpp 996, 1000, affirmed in part 
and reversed in part on other 
grounds, CA., 181 F.2d 642. 

Conn.—Welshausen v Charles Park¬ 
er Co, 76 A. 271, 88 Conn. 281 
78. Da.—Bidiardson v. Beverung, 6 
LaApp 280. 

73. SD—Amacher v 8our% 171 N. 
W 829, 41 8 D 608 

74. N.T.—8atuloir Bros, v 8tate, 
18 NT8 2d 488. 171 Mlsc. 756 

73. NT—James Talcott, Inc., v. 

Bou 81az, Ina. 87 N.TJ3.2d 609, 
194 Mlae. 620. 

7& Fa.—^Moakowits v Floc^ 171 A. 

400, 113 Pa-Super. 518. 

Tez.—McMurtry Motor Co v. MareSh, 
CivApp. 84 SW.2d 491. 

77 . Ga.—Corley v. WOenSky 6b Son, 
191 8B. 879, 65 OaApp 867. 

ISL—American Heating 6b Pinlnbing 
Oo. V Vetera; App., 164 So 277. 
Mssf.- fleott V. B eas one r, 181 NJBL 
170, 878 Maas. 841. 

Mich.—Coz-Jamea Co v Haskdite 
Mfg. Ootporation, 287 NW. 648, 
266 Midi. 192. 

Miss.—Magee Laundry 6b Cleaners v. 
Harwell Appliance Co^ 185 So. 671, 
184 Miss. 486. 
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tiffs daim V way or recoupment^* or set-off,^* or 
by reconvention,** or, m a proper case, he may 
counterclaim or set up a cross action for damages 
resultmg from the breach.®^ The breach of war¬ 


ranty is a defense pro tanto®* but not matter in 
bar so as to preclude any recovery even where the 
buyer retains the goods,®® although total worthless¬ 
ness of the goods may defeat recovery of any part 


Mo—Cantrell v. Burgess, Apm 141 
8 TV 2d 200 

K J —^Mones v Imperial Bottling 
TVorka ISS A. 4S3, 14 XJMiec. 

soe 

Ohio—Canton Hardware Oo v Hal¬ 
ler. 58 XE.Sd 509. 142 Ohio St. 
541. 151 A.L R 892 
Pa.—^Penn Securities Co v Sacco. 
Com.Pl. 41 LnaLeg Reg 17—Aren- 
berg-Plotkln Shoe Co v Ooodman. 
Com PI. 85 Liis.ZiegReg 46 
Tex.—M. S Kaplan Oo v. TVlley. 
CivJlpp.. 88 S TV 3d 8S9. error re¬ 
fused. 

65 CJ p 816 note 8a 
Iioss or surrender of right byt 
Acceptance amounting to 'waiver 
of the warranty see supra 6 845 
Agreement limiting buyer to some 
other exclusive remedy see su¬ 
pra I 849 c 

Failure to comply 'with conditions 
precedent see inftra i 85a 

ya T7 S —Flet<dier v Ozark Packing 
Oo.OJLArk. 18S F2d &5S—Seward 
V South Florida Securities. CCLA. 
Fla.. 96 !F2d 964 

Ala.—Cardins! Hat Oo Z^ande. 158 

So 19a Ala. 176 
Ark.—Commercial Credit Co v 
Childs. 137 STV3d 360. 199 Ark. 
107a 128 AX.R. 720— Fine v 
Moses Melody Shop, 80 &TV 2d 817. 
183 Ark. 155 

Del—Arosdy Farms Milling Oo v 
Eagle Poultry Packers. Super. 75 
A.2d 220 

Oa.—^ D 14. Sales Co v Galley, 178 
SB. 784. 4S OaJlpp 798 
HI.—Cnardlan E’ectrlc Mfg Oo v 
Xatlonal Mineral Co, 49 X E2d 
S75, 819 niApp 643 
Iowa.—Kelly v. Emary, 45 XTV8d 
860 

La.—^VUdng Refrigerators v. TVln- 
barg. App, 19S So 540 
Ma—Slaska v Idzi, 47 A.3d 50^ 186 
Md. 580 

Mass —lander ▼ Samuel Heller 
Leather Co. 60 XJBL3d 962. 814 
Mass. 59a 

hOch.—M«yers v. Jay-Bee Realty 
Corp. 2 XTV2d 48S. 300 Mich. 522 
Miss.—Viking Refrigerators v Far¬ 
rell. 170 So 9ia ISO Mlsa 181— 
J. & Colt Oo V. Harris^ 171 So 
09a 177 MIsa. 586 

Mo.—International Shoe Co. v. Lip- 
achiti^ Appi, 78 8TV2d 122 
KJ>—Holden v Ad\aaco-RunMly I 
ThreOher Cow 229 N.W. 47^ 61NJ) 
684 

QUO—Canton HOzdware Co. v. Hal¬ 
ler. 68 KJD.2d 609,142 Ohio St 541, 
161 A.UR, 892—The Wellsvillo v 
CMssa^ 6 Ohio St 288—Hsrman- 
UeLeaa Oow v. Carpenter, 174 NJBL 


160, 87 Ohio App 58—KOlberg v 
Central Fruit & Grocery Co, 174 
XR 144. 87 Ohio App 64 
tPa.—MoSkowltz V Flock 171 A. 400. 
112 Pa.Super 618—Plant Flour 
Mills Co V Barag. 100 Pa.Super 
820—^HoUand Furnace Co v Dar 
vis. Com PI. 7 Sch.Reg 297 
Tex.—Dillard v Clutter. Civ App. 
145 STV2d 682. error refused—M. 
S Kaplan Co v TViley. Ci\App. 
82 8W2d 289, error refused. 

TVls—Banninger v Landfleld, 246 X 
TV. 112, 209 TVfa 227 
Wyo —Salt Lake Hardware Co. v 
Connell, 84 P2d 28, 47 TVyo 146 
42 CJ p 7S4 note 89—55 (U p 810 
noU 99 

Oonstmotion of statute la hBnniny 
'With state law 

The court In construing the TJhl- 
form Sales Act provision that buyer 
may accept goods and set up against 
seller breach of warranty by way of 
recoupment in diminution or extino- 
tion of price la free to adopt that 
construction which is In harmony 
with the spirit of the law of the 
state, notwithstanding pro\iaion re¬ 
quiring act to be so construed as to 
make uniform the law of those 
states whidhi enact it.—^Mllls No% elty 
Co V. Transean. 190 A. 187, 9 TVTV 
Harr. DaL, 86 
As fsOiivs of oonsidsratloaa 
In suit on note given for purchase 
price of personalty, a plea of breach 
of wnarranty is the anbstantlal equiv¬ 
alent of a plea of failure of con¬ 
sideration, and defense is allowed on 
! the principle that consideration of a 
note is open to inquiry as far as 
promise to pay depends on its exist¬ 
ence —A. E. Speer, ina. v MoCorvey. 
49 SE2d 677, 77 GaJkpp 715. 

791. HI—Guardian Blectrio Mfg Co 
V. Xatlonal Mineral Oo. 49 XE. 8 d 
875. 819 HI App 042 
La.—Southern iron St Equipment 
Co V Brown 4b Bevill Gra\el Co. 
App. 141 So 419 

Mlss.-^ B. Colt Co. V. Harris, 171 
So 095. 177 Miss. 580—Rouse Drug 
Store V Columbia Scale Go. 140 
So 297. 104 Miss. 040—Attala 
County V MOrrissey-Esston Trac¬ 
tor Oo, 189 So. 860, 108 Mias. 768 
Mo—Phelps Mfg Cc v. Burger^ 
App. 115 S.W.2d 107—Internation¬ 
al Shoe Co V. Ldpsohiti^ App., 72 
STV2dl22 

Mont.—Ctarpos tads otted la F7y- 
burg V. Brinck. 12 P 2d 757, 758, 92 
Mont 294. 

Fa.—Saectrle Paint St Varnish Go. 
V. Hoban, CoulPL, 41 Lack.Jur. 
79. 

55 OJ. p 817 note 1. 
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aMMb of vancwKtr to npidr os so. 

Breach of a warranty or agree¬ 
ment to keep a motor vehicle In re¬ 
pair or replace defective parts gives 
the buyer a right to set off the 
amount of his damages In an action 
by the seller for the purchase price. 
—Scott V Industrial Finance Oorp.. 
Tex.Glv.App. 266 8 TV. 18L 

SOU La.—Rapides Grocery Oo v 
Clopton, 129 So 267. 16 LaJLpp 27 
Tex.—W^ht Y Davenport 44 Tex. 
104. 

8 L CaL—Wholesalers Board of Ad¬ 
justers V Xorton, 57 P.2d 652, IS 
CaLAppSd 668 

Del—Aready Farms Milling Co v 
Eagle Poultry Packers. Super, 76 
A.2d 220 

Ey—Black Motor Oo v Fours, 99 
SW2d 177, 266 Ky 481 
Md.—Slaska v. IdsI, 47 A.2d 608. 
186 Md. 580 

Mass—^La FleChs v. Bemardln, 81 
M aas. 815 

Mo—^Phelps Mfg Co ▼, Burgert 
App, 115 SW 8 d 107 
Mont—CknpBS tads ettsd In Fry- 
bnrg V Brinck, 11 P 8 d 757, 768. 
98 Mont 894. 

X D —Holden v Advanoe-Rumely 
Thresher Co, 889 X.W 479. 01 X D 
584. 

Ohlo-^etterleh v Bertnnek. 176 X. 

EL 014, 88 Ohio App 46 
S C —Southern Brick Go Mo- 
DenlOl, 196 SB. 898, 187 S.a 248— 
Liquid Carbonic Co v. Coolln, 169 
8 JE 461, 161 SC 40 
Tax.-Yonng v Archer Motor Oo* 
CivJtpp, 88 8 W 8 d 762. 

55 OJ p 817 note 8 
Right of action for damages see su¬ 
pra I 858. 

Gross un as mattar In zeoonpniant 
In suit for unpaid porohaae money 
end enforcement of lien under condi¬ 
tional sales contract cross bill for 
breach of warranty was a matter in 
recoupment—Lawson v. American 
Lann^ Machinery Go., 64 B.WM 
712,165 Tenn. 180. 

88 . Miss—Viking RefHgerators v. 

Farrell. 170 So 910, 180 Miss. 181. 
Mo—Cantrell v. Burgesau App., 141 
SW 8 d 200—Phelps Mfg. Co v. 
Burgert App, 115 SW.2d 107. 
Tex.—M. S E^lan Go. v. WUey* 
Civ.App, 88 &W.2d 289, error ro- 
fused. 

Wjroy—Salt Lake Hardware Oo. v. 

OonnCU, 84 P2d 28, 47 Wjm 145. 

55 OJ p 818 note 4. 

88 . Mow-Phelps Mfg Go V. Burgert 
AX»P. 115 aW2d 107. 

55 C.J p 818 note 5. 
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of the purchase pnce.«4 It is said that, where the 
contract of warranty is mdq[>endent of the contract 
on which the purc^se money is due, defendant 
cannot recoup for breadi of warranty in an action 
for die purchase price,®® but the breach may be ui^^ed 
only Iqr counterclaim ®® Defendant cannot recoup, 
set off, or counterclaim for breach of warranty 
in an action by the seller for the recovery of the 
goods ®^ The nght to recoup, set off, or counter¬ 
claim may exist although the buyer has sold the 
goods to another ®® In the absence of statute pro¬ 
viding Iherefor, damages for breach of warranty 
cannot be set of[ when unliquidated.®® Payment 
recoupment are not mconsistent defenses 

Separate and distinct transactions and causes of 
action While damages for breach of warranty may 
be offset agamst the unpaid purchase pnce in an ac¬ 
tion 1^ the seUer to recover the latter, damages 
and purchase pnce rqpresent mdependent causes of 
action,®^ although the basis of the set-off or counter¬ 
claim may anse out of the contract or matter set 
forth in the complamt ®® In accordance with the 
general nature of set-offs and counterclaims, as 
discussed m Set-off and Counterdaim §§ 1-11, also 
57 CJ. p 358 note 3-p 374 note 36, the nght to 
set-off or counterdaim is not confined to the action 
for the pnce of the identical goods m respect of 
whidi breach of warranty is claimed, but the set¬ 
off or counterdaim may be pleaded in an acbon for 
the pnce of other goods subsequently purchased un¬ 
der the same or another contract,®® but the breach 
of warranty cannot be mged m such a case as an 
affirmative defense.®® 


b. By and against Whom Pleaded 

Where the eele wee made to an agent, the breach 
may be set up. In an action fbr the price, either by the 
principal or the agent who haa not dlacloaed hie prin¬ 
cipal A breach of a covenant of warranty made by 
eomeone other than the aeller cannot be the foundation 
of a oounterclalm againet the eeller. 

Where the sale was made to an agent, the breadi 
of warranty may be pleaded, in an action for the 
price, by either the principal or the agent who has 
not disclosed his principal.®® So a husband who 
bought goods for his wife ma}' set up the breach 
in an action for the price®® Breadi of warranty 
IS not a\*ailable to a third person whose note has 
been accepted for the purdiase pnce,®^ although 
the contrary has been held as to breadi of imphed 
warranty of tide,®® or to one who merely guarantees 
the pa>*ment of the pnce.®® The purchaser of mort¬ 
gaged proper^' assuming the debt may plead a 
breach of warranty in an action the mortgagee ^ 
Wliere the note of two persons is taken on a sale 
to one of them, breach of warranty is available only 
as a defense and not as a set-off, since the claims 
are not mutuaL® If, however, a note is given by one 
of several purchasers, a breach of warranty is 
aiailable as a defense.® 

Against whom breach may be asserted. A breadi 
of a covenant of warranty made by someone other 
than the seller cannot be the foundation of a coun¬ 
terdaim.® A buyer may plead breach of warranty 
against an indorsee or assignee who is not a bona 
fide purchaser of a note given for the price,® or 
against the indorsee of a nonn^otiable note given 
to him as collateral security for debts owed him hy 
the indorser,® or agamst a bank wnth wrhom the draft 
drawm on the buyer has been deposited.^ 


8fti Eto.—Thompson ▼ Whoblar, etc., 
Mfg Go. 29 Kan. 476 

SD—'Westarn Twine Go ▼ WHghti 
78 NW 942, U 8J> 621, 44 L.RJL 
488 

86. Tenn.—Hennlna v. Vtohooh, 8 
Humphr 678 

88. NT—Atwater ▼ Orford Gopper 
Go, 86 NTS 426 

87. SC.—Singer Mfg Go ▼. Smith 
19 SJBL 182, 40 S.C 629, 42 Am-SJEt 
897 

66 C J p 818 note 11. 

88. NJ--4k»pua JUzls eitea hi Dia¬ 
mond T Motor Gar G6 ▼ Sucker, 
160 A. 41, 46. 10 NJTJUiaa 814. 

66 cur p 818 note 12. 

Resale as waiver of-breach see su¬ 
pra 9 846 

88. D G.—Morrison v CUfford, 17 F 
CasNo 9,846, 1 Craach CXX 686 

66 GJ p819 note 16. 

ga MldbL-^Helwlg v LascowhU, 46 
NW 1088, 82 Mi<UL 619, 10 l4,R.A. 
878. 


91. NY—Satulofl Bros, v State, 18 
NT&Sd 488, 171 Mlae. 766 

98. Iowa.—Rice v FMend Bros. Go, 
161 NW 810, 179 Iowa 856 

NT ^American Ink Go. v. Rlegel 
Sack Co, 141 NTS 649 

ga Ga.—CL M. Miller Ga v Ramey, 
68 8JB.2d 768. 82 GaJLpp 807 

Ky—Fox V. Pedigo, 40 SW 249, 19 
Eyli. 271. 

N.T—American Ink Co. v Rlegel 
8 a<k Co., 141 NTSw 649, affixmed 
140 N.TJ3. 107, 79 Mise. 421. 

66 CLJ. p 819 note 20. 

sa NT—Regina Co v Oately Fur¬ 
niture Co., 167 N.TS. 746, 171 App 
Dlv 817. 

aa Ga.—Dukes ▼. Ndlson, 27 Qa. 
467. 

9 a N.T—Driggs v Schuyler, 1 
N.Ta 498, 49 Son 606. 

87. N.T—Delano v Rawson, 28 N.T. 
Super. 28a 


sa Fla—Unes v. Smith, 4 Fla 47. 
Oa NT—Newton v. Dee^ 84 NJBL 
906. ISO N.T SSa 

1 . La—Flower v. Lena 8 MOrU 
NS., 16L 

a Ina—Gordon v. Swift, 48 InA 
208 

Vc^-^ohnson v. Kelley, 81 A. 849, 
67 Vt 886 

a Ind.—Gordon ▼ Swift, 46 InA 

208 . 

a Ey—Wells v Boyd. 1 Dnv. 866 
—Boyd V. Preston, 1 Ky.Op. 400 

a Ina—Oomparet v Johnson, 8 
Bladkf 6 a 

Masa—Goodwin v. Horsa 6 Mete. 
278. 

a GsL—Stockton Sav., eta, Soa v 
Glddings, 80 P. lOia 96 CeL 84. 
81 Am.SJEL 181, 21 URJL 40a 

17. N.T—American Nat. Bank v. 
; Warren, 160 N.TB. 418, 06 Mlsa 

i 26 a 
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0 . Extent of Beeovvty 

The buyer, asserting a oounterdalm, may show not 
only the diminished value of the goods, but also dam¬ 
ages suffered by the breach In excess of the seller's 
claim; but In recoupment, defendant cannot recover the 
extent of his damages over the amount due plaintiff. 

Where he has the nght to counterclaim, the buyer 
may ^ow not only the diminished value of the 
goods, but also damage suffered by the breach m 
excess of the seller’s claim ^ In recoupment defend¬ 
ant cannot recover the extent of his damages over 
the amount due plaintiff,^ but it has been held that 
the vdiole of defendant’s loss may be deducted from 
the amount of plaintiff’s claim, and not merely the 
amount of the difference m actual value and the 
value as it would have been had the goods been as 
warranted.^^ In an action on one of several notes 
given for the pnce, if it does not appear that the 
notes were received as payment, the buyer cannot 
recover m excess of the amount due on the note 

§ 354. Form of Action 

A buyer tacking to recover fbr breech of werrmnty 


may sue either In contract or tort, and, according to 
come authorltiet, the action may be In tort even In the 
absence of actual fraud on the part of the seller 

At one time an action of warranty sounded pure¬ 
ly m tort,a more modem view is that assumpsit 
is a proper form of action for a suit for breach of 
warrant’and it is now well established that 
either method of procedure may be adopted.^^ 
Qearly, where there is a false and fraudulent war¬ 
ranty, the bu^er may sue m tort for the deceit^S 
He is not, however, confined to this remedy; he has 
an option to sue in contract for breach of the war¬ 
ranty or in tort for the deceit^® The buyer can¬ 
not be deprived of his action m contract on repre¬ 
sentations amounting to a warranty because of the 
seller’s fraud.^^ Some cases hold that, even in the 
absence of fraud, on a breach of the warranty, the 
buyer may sue either in contract or tort,^® although 
assumpsit is the more common remedy on express 
warranties but other authorities hold that the ac¬ 
tion must be on the contract in the absence of ac¬ 
tual fraud.®® It has been said that it is entirely 
inconsistent with the doctnne of the common law to 


8l Del.—Arcady Vaama Milling Oo 
V. Eagle Poultry Fackeru, Super, 
75 A.2d 220 

56 OJ p 819 note 85 

9. Maas.—Willson v Vlalios, 166 N 
B. 408. 266 Mass 870. 

la Mara.—Bradley v. Rea, 14 Allen 

20 . 

11. Wla—Renter v St Louis. 48 
Wla. 698—^Aultman, etc.. C!o v. 
Hetherington, 42 THs 622—lAult- 
man v Jett 42 Wia 488 

IS. US.—Schuebardt v Allen. XT.. 
1 WalL 859. 17 L.Ed. 642 

Del—McLachlan v Wilmington Dry 
Goods Oo, 22 A.2d 851, 2 Terry 
878. 

Or.—Wells V. Oldsmobile Oo of Ore¬ 
gon. 85 P2d 282. 147 Or 687. 

1& Del—McLachlan v. Wilmington 
Dry Goods CO. 22 A.2d 851. 2 
Terry 878. 

Or—Wells V Oldsmobile Go of Ore¬ 
gon. 85 P2d 282. 147 Or. 687 

Pa.—Loch V Confalr. 68 A.2d 24. 861 
Pa. 158—Simone v John J Felin 6b 
COl. 85 FaJ>l8t6bOt> 645 

WYs.—Bnrgess v. Sanitary Meat 
Market 5 SBL2d 785, 6 S.B. 2 d 254, 
121 WVa. 665 

14. ns—Schnehardt v. Allen. K.T, 
1 WalL 859, 17 UBd. 642. 

55 CLJ. p 654 note 4 

UL DeL—McLachlan v. Wilmington 
Dry Goods Co, 82 A.2d 851, 2 Terry 
878 

Mess.—SplUsns v. Oorey, 84 X E.2d 6. 
828 HSas. 678, 18 A.L.R.2d 1868. 

Mont—RldEsrda v AiUtman 6b Tay¬ 
lor Machinery Oou. 810 P. 82. 64 
Mont 894. 


X H.—Howson v Foster Beef Go, 177 
A. 656. 87 XK. 200. 

65 CJ p 819 note 89 
Case is a proper remedy for breach 
of warranty—Ford v. Waldorf Sys¬ 
tem, 188 A. 688. 57 R.L 181—11 CJ 
p 8 note 9—65 CJ p 819 note 89 Cal 
Foods 

An action of tort may he main¬ 
tained on a false warranty in the sale 
of food Stuffs, resulting in injury to 
the consumer thereot—Burgeu v 
Sanitarv Meat Market 5 SE2d 785. 
6 SK2d 254. 121 WVa. 605—26 CJ 
p 787 note 22 

16 Ky—Stanley ▼. Day, 215 SW 
175, 185 Ry 862 

MSaa—Spillane v Corey. 84 XE.2d 
5, 828 Masa 678.18 A.L R.2d 1868— 
Pearl v William BMene^s Sons Co. 
58 X R2d 825.817 Maas 629 
Xeb—Hitchcock v Gothenburg Wsp 
ter Power Irrigation Co. 95 X.W 
688. 4 Xeb (Unofl.) 620 
Or—Ooxpos Juris oltad in Wells v 
OldamohUe Co. of Oregon. 86 P2d 
282, 283, 147 Or 687 
Pa.—Loch T Confair. 68 A.2d 24. 861 
Pa. 158—Slnume v John J Felin 6b 
Co, 85 FaJDlst6bCo 645 
WVa—Burgess v Sanitary Meat 
Market 5 S.B.8d 785, 6 SJBLld 264. 
121 WVa. 605. 

65CJ p849nots46. | 

Vaitaxs of action 

An action to recover on a breaSh of | 
warranty is founded on contraet as 
distinguished ftom an action for 
fraud and deceit founded on tort 
Ind—^McCarty v William% 108 XE. 

870. 58 IndJbpp 440 
XM.—Howson v Foster Beef Co, 177 
A. 656, 87 XJL 200. 

12G2 


(1) Buyer's action for breach of 
warranty of goods sold Is based on 
contract and differs from cause of 
action for seUer's deceit or misrepre¬ 
sentations in that recovery for 
breach of warranty may be had re¬ 
gardless of seller's knowledge of fal¬ 
sity of representations —Stevenson v 
B B Kirklsnd Seed Co, 180 SB. 197, 
176 S C 845 

(2) The elements of an action for 
fraud and one for breach of warranty 
are t Irtually Identical where scienter 
is unnecesssry to a fraud recovery — 
Toder V Xu-Bnamd Corp, CCJL 
Xeb. 145 F2d 420 

(8) Scienter is not a necessary ele¬ 
ment of an action for deceit—Ford 
V Waldorf System, 188 A. 688. 57 
R.L 181 

17. Ark.—Louisiana Molasses Co v 
Ft Smith Wholesale Grocery Co, 
84 SW 1047, 78 Ark. 642 
66 C J p 820 note 4L 
la Mua—FarreU v Manhattan 
Market Co, 84 XB. 481, 198 Mass. 
271, 126 AzmSB. 486. 15 LRJL.X 
S, 884 

66 cur p 820 note 42 
for negUgsBoe 

Where there has been a breach of 
warranty, the buyer may in a proper 
case sue for negligence—Loch v. 
Confalr, 88 A.2d 24, 861 Pa. 168 
19. Azk.-^ohn8on v McDaniel. 16 
Aric.109 

X T —FCwler v Abrams, 8 B.D Smith 


90u Ga.—Brooks v. Cole, 88 S B. 849. 

108 Ga. 25L 
66 CJ p 820 note 44. 
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hold that an action for deceit be sustained with¬ 
out evidence of the intention to deceive.^^ 

In an action for money had and received, the bu}*- 
er c ann ot recover damages for breadi of warranty 
of quahty amounting to less than a total &ilure of 
consideration,^^ the mon^ counts being inappro¬ 
priate for recovery of unhquidated damages caused 
by such a breach.^* 

§ 355. Election of Remedies 

Tha alaotlon of one remedy ordinarily precluded thd 
buyer from Invoking another, the buyer la not ordinarily 
entitled to reaolaelon and recovery of damagea aa well, 
but the rule la otherwise under a statute so providing. 

In view of the various remedies available to him, 
as discussed supra §§ 349^53, where there has been 
a breach of warranty the buyer may elect which 
remedy he will pursue,^^ unless, as discussed supra 
§ 349 c, he 18 restricted by the terms of the con¬ 


tract to some particular remedy; and under die Uni¬ 
form Sales Act provision enumerating the various 
remedies, the buyer may not m\oke any of the rem¬ 
edies a\ailable to him unless he gives the seller 
seasonable notice of which remedy he intends to 
pursue** Accordingly, the buyer may ordmanly 
elect either to retam the goods and recover damages 
on the war ranty or, where such remedy is available, 
to rescind,** but he may not pursue both rem¬ 
edies.*^ Hence, if he has returned the goods nnd 
received back what he paid, he cannot sue for a 
breach of warranty,** and, conversely, if his con¬ 
duct or the circumstances are such as to predude 
resassion, his Cause of action is limited to re¬ 
covery of damages for the breach.** Even if he is 
not preduded from returning the goods, the buyer, 
in the absence of contractual stipulations so requir¬ 
ing, need not return the goods, hut may elect to 
retam them and sue for the breach** or set off his 


gl. NH.—Mahnrln ▼ Harding, 28 
NH. 128. 59 AmJD 401 
ga. Me—Powara v Rosenbloom, SS 
A.2d 881. 148 Me. 881 
g8i Me.—«Powera v Boaenbloom, su¬ 
pra. 

Ok Iowa.—Butler Mfg €k>. v. 381- 
Uott A Ooz, 888 N.W 869, 211 Iowa 
1088 

Mont.—Blckards v Aultman & Tay¬ 
lor Madilnery Co, 210 P 82. 84 
Mont 894 

Mo—Pfeiffer v Independent Plumb¬ 
ing ds Heating Supply Go, App, 72 
SWld 188 

KT—Bennett ▼ Plscltello. 9 NTS 
2d 69, 170 Mlso. 177, reversed on 
other grounds 10 NTS 2d 777. 259 
AppJUv. 984, affirmed 88 K.EI2d 
251, 285 KT 584, reargument de¬ 
nied S4 NH2d 99S, 285 NT 748 
Ohio—Herman-Mclieea Go ▼ Car¬ 
penter, 174 NJS. 180, 87 Ohio App. 
58—Xolberg ▼ Central Fruit & 
Grocery Co, 174 NJBL 144, 87 Ohio 
App. 8A 

55 CJ p 820 note 65. 

Hleotlon between forms of redhibition 
see supra i 849 b 

SS. K.T—James Talcott Ine., v Ije 
Bou Slaz, Ino., 87 N.TS8d 509. 194 
Mise. 020 

la US—Distillers Distributing 

Corp V Sherwood Distilling Oo^ 
C.A.Md.. 180 F 2d 800—George A. 
Ohl 4k Co V A li. Smith Iron 
Works, COAMass, 88 F2d 08— 
dayboun Carp* v Cnneo Presw 
DCIlt, 27 FSupp. 211. 
ArlLr^dNKimerclal Credit Co. v 
ChUds. 187 SW2d 200, 199 Ark. 
1078. 128 AIi.H. 726 
Cbl—North Alaska Salmon Ca v. 
Hobbs, Wall 4b Co, 118 P. 870, 159 
CsL 880, 85 UBJLJ7S.. 601. re- 
hesTlng denied 120 P 27, 159 Cat 
880. 25 DJSJL,NS, 601. 


Ga.—Sommer ▼ International Har¬ 
vester Co of America, 198 SH. 
478, 68 GaApP 855 

Ibwa.—Butler Mfg Oo ▼. Elliott 4b 
Goz. 288 NW. 869. 211 Iowa 1088 

Ky —Automatic Eanlpment v 
Mohney. 174 &WSd 718. 295 Ey 
451—Fn<dc Co V Wiley, 182 S W2d 
190, 290 Ky. 885 

Me—Powers v Rosenbloom, 82 A2d 
681, 142 Me 881. 

Miss.—Rouas Drug Store v. Columbia 
Scale Gc, 148 So. 207, 184 Miss. 
840 

Mo —Phelps Mfg Co v. Burgert, 
App., 115 SW2d 107—Pfeiffer ▼ 
Independent Plumbing 4b Heating 
Supply Co, App, 72 S.W2d 188 

Mont.—Rickards v Aultman 4b Tiy^ 
lor Machinery Co, 810 P 82, 84 
Mont. 894 

NT—Waldman Produce v. Frlgldalre 
Oorp. 284 NT.S 187, 167 MIsc 
488. 

Ohio—wmcke ▼ Nenenschwander, 9 
NSL8d 1018. 55 Ohio App 527. 

OkL—Kirk V Leeman, 22 P2d 282. 
188 OkL 286 

Pa.—Penn Securities Co ▼ Ssooq. 
Oom.PL, 41 DuzDegReg. 17—Aren- 
berg-Plotkin Shoe Co v Goodman, 
OomJPL. 85 liusXegReg. 46 

Tax.—lione Star Olds Cadillac Co. v 
Vinson, ClvApp., 168 S.W2d 878, 
error refused. 

55 OJ p 830 note 57. 

Reseiaslon fbr breadL of wananly 
aee supra i 100 

Action for rescission fbr breach of. 
w a rr an ty ase supra 8 252 

gar. UJ3—Clayboum Oorp v Cuneo 
Press, DCJOL, 27 FSupp. 221. 

D.a.—Simmons v. Brooks^ MnnApp.. 
68 A2d517 

Qa.—Sommer IntematSoiial Bar- 

vest«r Oo. of Amerlos* 198 SJB. 478, 
56 GaApp. 865 
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Me^-Powers v. Rosenbloom, 82 AM 
631, 142 Me. 26L 

Mo —Pfeiffer v Independent Plumb¬ 
ing 4b Heating Supply Co., App, 
72 S W.2d 128. 

N.T—Waldman Produce ▼. FTlgl- 
dalre Oorp, 284 N.TS. 167, 157 
Mlsc. 488 

Ohio—Tnueke v. NeuensChwander, 9 
NB.2d 1018. 55 Ohio App 527 

Pa.—Moskowlts V mock, ITl A 400, 
112 Pa.Super. 518—Arenberg-Plot- 
kln Shoe Co v. Goodman, Com. 
PL, 85 DnzJjegJSeg: 45 

Tes>-lK>ne Star Olds Cadfllac Co. ▼. 
Vinson, CivApp., 168 SW2d 878, 
error refused—MCMmtry Motor Co. 
▼. Maresh, ClvApp., 84 S.W.2d 491. 

55 CUT p 881 note 68. 

56 U.S.—Taber v. Ranch, dCLATOr^ 
22 F2d 880. 

DC.—Simmons v Brooks, MnnApp., 
66 A2d517 

Ga.—Sommer v. International Har¬ 
vester Co of America, 198 SJEL 476. 
68 GaApp. 855. 

Pa.—Stanley Drug Ool, to Use of 
Ijaboratory Institute, v. Smith, 
Kline 4b French Laboratories, 170 
A 274. 812 Pa. 268. 

S% Mb—International Shoe Cou v. 
lapsChlts. App, 72 aW2d 122 

N.T—Phillips V. Hbme Ownsra UtU- 
itiea Co., 61 NT.S2d 828. 

Ohio.—Dletterlch v BartunCk, 175 
NJBL 614, 88 OhloApp. 46. 

8 CL—Liquid Csibonlo Cou t. Oodln. 
159 SJBL 481, 181 SXL 40. 

Tex.—Lone Star Olds CadtUao Oo v. 

I Vinson, ClvApp, 188 8W2d 678, 

I error refused. 

jsoi UJ3—Distillers D ist r i b uti ng 

Corp ▼ Sherwood DIstllUng Go, 
GAMd., 180 F2d 800 

GaL—Wholesalers Board of Adlust- 
ers V Norton, 57 P.8d 552, IS CaL 
App.2d 888. 
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damages Tvlien sued for the purchase price 
Again, a buyer when sued for the pnce need not 
plead his damages for breadi of warrant> in set¬ 
off but may elect to resort to his action for dam¬ 
ages Even though the bu^er might sue for fraud, 
he may \rai\e the fraud and sue for breach of 
ran^*,^3 but the bu 3 er cannot maintain an action 
for fraud and an action for breach of warranty on 
the same facts at the same timeA*^ Similarly, al¬ 
ternative actions for breach of warranty and re¬ 
covery of the purchase pnce cannot both be prose¬ 
cuted at once,^B and the bu^^er may be required to 
elect between his plea of recoupment and his cross 
action where both are simultaneously pen6ng*^ 
Likewise, although he may plead resassion and dam¬ 
ages for breach of warranty he cannot have affirma¬ 
tive relief on both pleasA^ 


Underlying the forgoing decisions is the funda¬ 
mental pnnaple that the election of a remedy pre¬ 
cludes the im ocation of another remedy, or, m the 
language of the express provision to such effect m 
the Uniform Sales Act, that when the buyer has 
claimed and has been granted a remedy in any of 
the enumerated ways, no other remedy can there¬ 
after be granted.*® Accordingly, if the buyer has 
brought a separate action for breach of warranty, 
he cannot recoup for that breach in an action by the 
seller for the purchase pnce,*® conversely, if the 
buyer’s claim m recoupment has been allowed m an 
action by the seller for the pnce, the buyer cannot 
recover m damages for the same breach of war¬ 
ranty The rule does not apply, however, where 
the buyer mvokes a remedy which he does not 


SCont.—Rickards ▼ Aultman Sb Tay¬ 
lor Machinery Cou, 210 P. 82, 04 
Mont. 894 

XJ—^Frankowakl ▼. Lawrence Mo¬ 
tor car Go., 1T6 A. 897. 114 
Law 820 

Ohio—Kolbera v. Central Fmlt & 
Grocery Co, 174 X.R 144, 87 Ohio 
App 04 

Pa.—Maine Eleetrle Co v General 
Bnalneerlnr Works, 90 Pa.Super 
897. 

SC—Liquid Caxhonlc Co v. Coqiln 
159 SR 401 101 SC 40 
Wts.—Dnnck Tank Works v Suther¬ 
land, 294 XW 510, 286 Wls 83 
42 GLJ. p 7S4 note 88 
Betum of goods as condition preced¬ 
ent see Infra i 850 

3L US—Seward ▼ South Florida 
Securities, CCJLFIa.. 90 F2d 904 
Ala.—Cardinal Hat Co v lAnde, 158 
So 196, 23S Ala. 170 
Ark.—commercial Credit Co t. 
Childs, 187 8W2d 200. 199 Arib 
1078. 128 A LJt. 726—Fine v Moses 
Melody Shop* SO 8.W3d 817, 182 
ATk. 155. 

Cal—Wholesalers Board of Adjust¬ 
ers V Xorton, 57 PSd 552, IS CaL 
App 2d 668 

B^y—^Black Motor Co ▼. Foure^ 99 
SWSd 177, 360 Ky. 481 
Miss—J B Colt C6 V Harris. 171 
So. 695, 177 Miss. 586 
Ohio—canton Hardware CO t Hal¬ 
ler, 58 XRSd 509, 142 Ohio St. 541, 
161 AXJEL 892—Eolberg v. Central 
Fruit A Grocery Co, 174 NJEB. 144, 
27 OhJoApp 04. 

Tau —Maine Eleetrle Co. ▼ General 
Etiglneerlng' Works, 95 Pa.8aper 
297 

Wls^—Bamilager w Landileld, 245 
N.W. 113. 209 Wls. 327 
Wyo —Belt Lake Hardware Co. ▼. 

Ooimetl, 34 P.2d 22, 47 Wyo 146 
SB. Masa.—Lander v. Samuel Eteller 
Leather Co., 60 HR2d 96A 314 
Mess. 592. 

HJ)-^Holden w* Advanoe-Biimely 


Thresher Co, 239 NW. 479, 01 
ND 6S4 

55 C J p S20 note 50 
88L Ga.—Thompson v Scott, 94 SR 
028, 21 QaApp 440 

8A Ind.—^Martin v Shoub, 118 NJB 
884, 8S0, 02 IndApp 680 
Ey—^Barnard v Napier, 181 8 W 684, 
107 Ey. S24 

38. Wls.—Park ▼. Richardson, eto.. 
Co, 51 NW 572, 81 Wls, 899 

as. R.L—General Motors Truck Co 
▼ Shepard Co., 129 A. 825, 47 R.I 
58, reargument denied 180 A 598, 
47 ILL 168 

87. Mlehw—Goldman ▼ Great Lakes 
Foundry Co, 808 N.W. 108, 280 
MlcdL 524 

55 C J p 821 note 70. 

88L XT 8—Cla^houm Corp v Cuneo 
Press, DCm, 27 FSupp 28L 
DeL—Arcady Farms Milling Co v. 
Eagle Poultry Packer^ Super., 75 
A2d 220. 

NT—Bennett t. Plseltrilo^ 9 NTS 
2d 09, 170 Miac. 177. reversed on 
other grounds 19 NT.8 2d 777, 259 
AppDlv 904, affirmed 88 NR2d 
251, 285 NT 584, reargnment de¬ 
nied 84 NR2d 908. 285 NT 748— 
GUbert Clarit, Ina ▼ Greenwich 
Village Follies, 210 N.T.S 129, 125 
Miso. 78. 

Ohio-^ulber v Fairmont Creamsry 
Co., App, 80 N.R2d 240—Wllleke ▼ 
Neuensriiwander, 9 NR2d 1018, 65 
Ohio App 537 

56 C J p 821 note 06 

Onlar ea iaw s rat s d rensdlss hanod 
Rescission as a remedy under sec¬ 
tion of Uniform Sales Act with re¬ 
spect to remedies available to buyer 
on breaidi of warranty by seller is a 
bar only to other remedies set forth 
In such section, hene«b on action for 
negllgenoe, not being provided for In 
enOh section does not fell within 
prohibition of subsequent section 
providing that, when buyer has been I 
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granted a remedy in any of the ways 
speclfled In the preceding section, no 
other remedy can thereafter be grant¬ 
ed.—Friedman V Swift A Co, DC 
N.T., 18 F Sapp 596 
IMffeieat rmwedlea eg to different 
goods 

(1) Although the statutory reme¬ 
dies are mutually exeluelve, the buy^ 
er Is not barred from invoking one 
remedy as to some goods and another 
remedy as to other goods—Arcady 
Farms Milling Co v Eagle Poultry 
Packera* DeLSuper., 75 A2d 220 

(2) So, In action to recover the 
price of poultry food, defendant, with 
respect to the food which was paid 
for and subsequently fed to poultry 
resulting in damages to defendant 
could rely ezdnelvely on his coun¬ 
terclaim and seek a recovery fbr the 
lose thereby occasioned, and as to 
poultry food aeoepted, but not used, 
heeauss not fit for the purpose In¬ 
tended, defendant could elect to pro¬ 
ceed under recoupment In diminution 
of the purchase price, and such a pro¬ 
cedure would not he repugnant to the 
statute—Arcady Farms Milling Co 
T Eatfj^Poultry Packers, supra. 
Suysr hMkTO^ to luwe mads slsctlon 

Where no notice of rescission was 
given, no claim of rescission was 
ever madt and it did not appear that 
buyer had ever made any other claim 
except for damages for breach of 
wairaaty, recovery of damages for 
breach of warranty was not barred 
on ground that buyer had elected to 
rescind.—Bagwell v. Susmaib GCA. 
TemL, 105 F8d 412. 

89. RX—General Motors Truck Co 
▼ Shspsrd Co.. 129 A 825, 47 R.L 
88. reargnment denied 180 A 598, 
47 R.L 158 

dO. Mkss.—Lander v Samuel ECeller 
Leather Co.. 60 NR.2d 96|, 814 
Mass. 698. 

Va.—Huff V Broyles 20 Grmtt 288, 
07 Ya. 283. 
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possess *1 If he snes for resassion, he is not es- 
topped to bnng an action for damages tmtil final 
judgment for a rescission nor, if unsuccessful 
in his suit for rescission, is he estopped to resist 
the seller’s counterclaim for the pnce.^^ 

Rescisston or return of goods and recovery of 
damages Under an amendment to the Uniform 
Sales Act, the buyer may rescind and reject or 
return goods not measunng up to warranty, recover 
the purchase pnce paid, and sue as well for addi¬ 
tional or speaal damages resulting from the 
breach;^* and, under another provision of the act, 
where the property m the goods has not passed, 
the buyer may refuse to accept the goods and main¬ 
tain an action against the seller for damages for 
breach of warranty as well as recover the purdiase 
pnce paid.^^ Even apart from express statutory 
provision, it is sometimes held that the buyer may 
rescind and sue for damages as well,^^ and it has 
been held that where the breadi of warranty is of 
such a nature as to justify a return, the buyer can¬ 


i§ 355-356 

not be compelled to dect between a return and dam¬ 
age^ since he may be entitled to both.^^ 

§ 356. Conditions Precedent; Return of 
Goods 

To the extent that the buyer's right to avail himself 
of the breach of warranty depends on his performing 
particuiar acts or conditions the performance of such 
acts becomes a condition precedent to his Invoking par¬ 
ticular remedies for the enforcement or protection of his 
rights. 

W^ere the sdler’s liability for breach of warrant 
IS predicated on the performance of certain condi¬ 
tions hy the buyer, the performance of such acts by 
the buyer is a condition precedent to his invoking 
the breach of warr a nty in a suit based directly on 
the warranty,^* or by way of recoupment or coun- 
terclaim^^ or defense^^ to an action by the sdler 

Payment of purchase price. It has been held that 
w^here the buyer elects to retain the goods and sue 
for the breach of warranty he must, as a condition 
precedent to the maintenance of his action for dam- 


4a« Hinn —Heibel v U S Air Oon- 
ditlonlng Ck>rPn <88 NW S9S, 206 
Minn. 288 

66 CJT p 821 note 67 

40- Mo—^Enterprise Soap Woike v. 
Sayers, 61 MoApp 810 

48. Minn.—Heibel v XT S Air Gon- 
dltlonlnff Oorp, 288 NW. 898, 206 
Minn 288 

44. XT S—Hudson Rny Refinlsblng 4: 
Qeaninff Gorp v Prime Mfg Go., 
GGA-Wis, 116 FSd 616 
Md—Russo V Hoehschild Kdhn ft 
Go, 41 A.8d 600, 184 Md. 462, 167 
A.IiJL 1070 
PkovlsIOB oongfezusd 

(1) The 1948 amendment to statute 
deallnr with buyers' remedies for 
breach of warranty, which provides 
that a buyer may rescind, recover the 
price paid and damages as fOr breach 
of warranty to the extent necessary 
to compensate the buyer, changes 
nothing of substance and merely 
abolishes need for necessarily elect¬ 
ing between remedies provided for 
breach of warranty In the several 
subdivisions of the statute, and, 
where fuU recovery was possible by 
buyer for a breach of a warranty be¬ 
fore such amendment, the abolition 
of the limitation of recovery under 
subdivision relating to rescission 
amounted merely to withdrawal of 
purely procedural regulrement of 
electing one of several remedies 
without placing any greater potential 
liability on sCUer, hence, the statute 
as amended was entitled to retroac¬ 
tive application —’Victor v De Masl- 
rolf, 87 NTS 2d 648, 276 AppDiv 69, 
reargument and appeal denied 89 N 
TJ6 2d 626, 276 AppHlv 808, appeal | 
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denied 90 NE.2d 491 800 NT 681, 
affirmed 01 NEJid 686, 800 XT 686 

(2) The statute pro\lding that 
nothing In subtitle should affect right 
to recover special damages, where 
otherwise recoverable by law, saves 
sales contract In cases where special 
damages have bem sustained net- 
wlthstandlng contract has been re¬ 
scinded as to ordinary damages under 
statute authonslng such rescission 
and providing that, when buyer has 
claimed and been gran^ a remedy 
provided for In a previous provision 
of such statute, no other remedy can 
thereafter be granted.—Russo v 
Hoehschild Kohn ft Go., 41 A.2d 600, 
184 Md. 462, 157 AJUR. 1070 
Resign of amemduient 

The 1948 amendment to the statute 
dedaiing buyers' remedies for breach 
of warranty by seller Is designed to 
allow buyer to obtstln complete relief 
where his damages resulting from 
a breach of warranty are not com¬ 
pensated by recovery of purchase 
price or discharge from obligation to 
pay the price, and does not change 
measure of damages or afliect pre¬ 
requisites to a rescission—Victor v. 
De Mazlroff, 87 NTa2d 648, 276 App 
Dlv 69, reergument and appeal de¬ 
nied 89 NTS2d 626, 276 AppDiv 
808, appeal denied 90 NAL2d 491, 800 
NT. 681, affirmed 81 NJi. 686, 800 
N.T 686. 

Mov to the amendment It was held 
tiiat buyers who elected to rescind 
contract of sale for breadi of war¬ 
ranty were limited by the statute in 
their recovery to amount paid on 
purchase price and were not mitltled 
to damages resulting ffom breach.— 
Bennett v. Plscit el l<^ 8 NT.S 2d 69, 
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170 Mine. 177 reversed on other 
grounds 19 N T S 2d 777, 259 App Dlv 
964, affirmed 88 NE2d 251. 286 NT 
684, reergument denied 84 X R2d 908, 
285 NT 748. 

4ft. US —Hudson Rug RefinlChlng ft 
Cleaning Gorp v Prime 3dfg Co, 
aCLATVIa, 118 F2d 616 
Or—J. I#. Latture Equipment Co. v. 
Gruendler Patent Crusher & Pul¬ 
veriser Go, 289 P. 1067, 188 Or 
421. 

40. NT—Czamlkow-Rlonda Go. v 
Federal Sugar Refining Go, 242 N 
T S 862, 220 App Dlv 208 reversed 
on other grounds 178 NJS 918, 266 
N.T 88, 88 A.DJEL 1426 
Tex.—^Lueehess v. Ooggan, Civ App, 
267 8 W 684 

47. MidL—Eimhall, ete., Mfg Go. v 
Vtoman, 86 Mich. 810, 24 Am,R. 
668 

48. Ga^BeUe City Mfg Go ▼ 
Palmer, 186 SE. 219, 62 OaAppw 
481. 

Ky—Frick Co v TTlley, 162 8WM 
190, 290 Ey 665 
Boyer unaUe to tsad 
Where huirer could not read, and 
warranty in sales contract was not 
read or explained to him. conditions 
preesdent to buyer's claim for dam¬ 
ages for breach of warranty could 
not be enforced.—Lummus Gotten 
Gin Co. T. Wlaew 167 BJBL 26i 200 N.C 
409 

40. E:;y—James v. International 
Harvester Co, 173 SW2d 670 284 
B^. 722—Black Motor Co. v Foure,. 
99 SW2d 177, 266 Sy. 481 
80L Ga.-Belle City Mfg Go. v. 

Palmer, 186 SJBL 219, 68 QaApp. 

I «»- 
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ages, pay the balance due oa purchase money notes 
or confess judgment for the balance but it has 
also been held that pasrment of the full purchase 
pnce is not a condition precedent to an action by the 
buyer to recover damages for breadi of warrantj*^^ 
or to interposition of the breach as a counterclaim 
m the seller’s claim and delivery action 

KoUce of breach or defect In the absence of 
contractual or statutory requirement or of any ar- 
cumstances making notice of defects a condition to 
reliance on the breach of warranty, the buyer is not 
rcqiured to give the seller notice of the defect in 
the goods m order to mamtain an acbon for dam¬ 
ages for the breadil*^ or m order to a\ail himself 
of the breach b> '^y of counterclaim and recoup¬ 
ment in an action by the seller for the price 
but, where sudi notice is required by contract or 
by statute, as under the Umform Sales Act, and, 
under the rules discussed supra § 339, the giving 
of sudi notice is a condition to reliance by the 
buyer on the breach of warrant, the giving of such 
notice is a condition precedent to his maintaining 
an action for breadi of warranty^^^ or to his in¬ 
voking the breach by way of recoupments^ or as a 
defenseSS m an action by the seller for the purchase 
price. 


Reitim of goods In the absence of statute or 
stipulation to that effect, or of other circumstances 
making it a condition to reliance on a breach of 
w'arranty, return of the goods by the buyer to the 
seller is not a condition precedent to the buyer’s in¬ 
voking the breach of warranty as the basis of an 
action for damages,ss or by way of recoupment.®® 
On the other hand, where return of the goods is a 
condition to reliance by the buyer on the breach of 
warranty, such return is a condition precedent to 
his maintaining an action for damages®^ or to his 
setting up the breach by way of recoupment or 
counterdaim m an action by the seller to recover 
the purchase price ®® WTierc there has been no de¬ 
livery to the buyer, no duty to return arises as a 
condition to the buyer’s action for damages.®® 

§ 357. Defenses 

If there has In feet been a breach of warranty, the 
eeller*a good faith and compllanoe with regulatory pro- 
vlelone ordinarily do not conetitute good defeneee. 

In an action for breadi of wrarranty, if there has 
in fact been a breach, the seller’s defense of good 
faith is immatenal ®® It has been held that neither 
absence of negbgence®® nor presence of contribu¬ 
tory negligence®® is a defense m an action for 


m. U 8.—George A. OIU ft Co v. A. 
L. Smith Iron Works. CCA.Masa., 
•SFSd SS. 

JJS. S’ Y —^Bond Electric Corp v 
Gold Seal Electrical Go, 3 XE.2d 
694. 371 XT 461. 

ac—LlQuld Carbonic Co v Coelln. 

159 &E. 461, 161 SC 40 

SSL S C—Liquid Carbonic Co v. Coo- 
lin, supra. 

54. X.C—^Lewla v. Boontree^ 78 37 C 
328 

66 CJ p 807 note 70 

58. Aric.—Johnson v Sladlaon Paint 
Co. 3S1 8 W 35S. 170 Ark. U98 

55 C J p 807 note 71 

SOL Ga.—Belle City Mfg Co v Pal¬ 
mer. 186 SE. 319. 58 GaJlpp 481 

Mass—^Lewis ▼ Conrad 4b Co, 43 X 
ELSd 733. 811 Mass 541—MacLeod 
V L J Fbx. Inc. 37 NRSd 198. 
806 Mass. 26 

Mo—J A. Tobin Const Co v Davia; 
App. 81 S.W.Sd 474—Columbia 
Welgbinff Maifli. Co. ▼. Xltsglbbonai. 
App.. 48 aw Sd 897 

XT—James TSlcott Ino., v Le Bou 
Bias. Ino.. 37 X.TS3d 609. 194 
ailae.620 

Obior-Eolberg v. Central Fruit a 
Gfoeery Gp^ 174 NJ8. 144, 37 Ohio 
App 64. 

SlX-^an Bae Frocks v Fred, S K 
W.2d 69a 69 8D 366 

Ctsb.—Mawbinney v Jensen, 233 P. 

' Sd 76a 


WIs—^Lumbermen’s Mut Css. Go v 
8 Morgan Smith Co, 28 KW2d 
84a 261 WIs 218—Simons v Brock¬ 
man. 38 XW3d 464, 249 WIs 60, 
rehearing denied 34 X W Sd 409. 249 
WIs 50—Tews v Marg, 16 XW2d 
796. 246 <Wla. 245, followed in 
aBellly ▼ Marg. 16 XWSd 798, 
346 Wis 26a and Hexnmy v Mkrg^ 
16 XWSd 798, 246 Wla. 261— 
Marsh Wood Products Co ▼ Bab¬ 
cock ft Wilcox Co, 240 XW 29a 
207 Wis 209 

87. Or—Tripp v Benhard, 200 P2d 
644, 184 Or 633 

Pa.—Bradford Gasoline Co v. Hbnley 
Co, ITS A. 40a 215 Pa. 441—Uei^ 
cer Feed Co t. Pooono Plateau, 
Inc., Oorn-PL, 1 Monroe LJEt 126 

Wis.—Simons v Brockman, 33 XW. 
Sd 464, 249 Wis. 60, rehearing de¬ 
nied 24 XWSd 409, 249 Wis. 60 

8BL X.Y—M. FIna lue.. v. Leven- 
thal,S8X.TS3d815 

8 D — Jan Bee BVodks v. Fred, 2 X.W 
Sd 696, 68 SB 256. 

Wis.—Simons v Brockman, 22 XW. 
2d 464, 249 Wis. 50, rehearing de¬ 
nied 24 XWSd 409, 249 Wis. 60— 
Marsh Wood Products Go v. Bab- 
ccKflc ft Wilcox Co., 240 X.W. 39a 
207 Wis. 209 

59i. Ey.—J B. Colt Co v. Berry, 290 
8.W. 1089, 218 Ky 119 

65 GLJ p 882 note 72 

Betum as condition of rescission ace 
gupra i 107. 


Betum as condition of reliance on 
warranty sec supra 6 842 

Betum as remedy of buyer see supra 
i 851. 

ea Ark.—Minneapolis First Nat 
Bank ▼ MSlvem. 287 SW 186, 171 
Ark. 994 

65 C J p 822 note 74 

51. Idaho C orp u s Joslg dtad la 
Troendly v J I. Case Co. 8 F2d 
276, 277, 61 Idaho 678 

Mo—J A. Tobin Const Go v Dnvlg. 
App, 81 8 W 2d 474-^lumbla 
Weighing MScli. Co r FitxglbbonSr 
App,43SW.2d897. 

66 CJ p796note 9a 

aa Ga.—Harrell t. Xhtemational 
Harvester Co, 29 SJBLSd 427, 70 
GaApp 666 

Mo—Callaway v Collier, App, 245 
SW. 968 

66 OJ p 786 note 99. 

ea Neb—Buckley V Advsnoe-Bume- 
ly Threeher Co., 188 N.W 106, 106 
Neb 214 

66 GLJ p 888 note 7a 

aa Conn.—Seyser v. O’Meara, 166 
A. 79a 116 Coma 679 

aa Kian.—Chains ▼ Hsrtlolt IF P 
2d 199.126 Kan. 823 

Ey—Snead v Waite, S08 aWSfl 74P. 
206 Sy. 687. 

sa EiUL—Ghallls V Hsrtloia 18 P 
8d 199,186 Eaa. 88a 
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breach of implied warranty of fitness; but there is 
also authority for the view that a defense of due 
care in the manufacture of the goods claimed to be 
defective is not immaterial or irrdevant, smce it 
tends to disprove the existence of the defects 
claimed The fact that a manufacturer has com¬ 
plied with all federal relations with reference to 
the manufacture, inspection, and shipment of food 
does not absolve the manufacturer from liability 
for breach of the implied warranty that the food is 
fit for consumptioiL*^ Similarly, good faith com- 
phance by the seller of farm produce with rules and 
regulations of the commission of agnculture is no 
defense to an action for breach of a warranty as to 
vanety Payment of damages for the breach com- 
plamed of is a good defense but the fact that 
the seller has made a previous settlement m an at¬ 
tempt to remedy defects is no defense to a counter¬ 
claim for damages subsequently arising by reason 
of the breach A written order signed by sub¬ 
vendees at the instance of the seller is no defense to 
an action for breach of an oral warranty between 
the seller and plaintiff who sold to the subvendees.^^ 
Where on the advice of the seller the purchaser 
settles a daim of title set up by a third person, the 
seller is estopped to deny the purchaser’s nght to 
recover the amount paid m settlement of the 


daim.^^ 

Man}* other matters of defense have already been 
considered under the general treatment of condi- 
tums and limitations in warranties, discussed supra 
§§ 337-343, and conditicms precedent to actions or 
counterclaims for breadi, considered supra § 356, 
and in the notes below will be found additional il¬ 
lustrations of matters which have been held to con¬ 
stitute or not to constitute good defenses.^^ 

Counterclaim or set-off by seller WTiere there 
has been a breach of warranty, the seller cannot 
counterclaim for the balance of the purchase price 
m an action by the bu>er for damages for the 
breacL^s If the seller received goods as part of 
the purdiase pnce, damages for defects therem can¬ 
not be set off unless there was a warranty against 
such defects.^^ 

§ 358. Time to Sue and Limitations 

An action fdr breach of warranty may ordinarily be 
maintained Immediately on the breach, and, provided It 
la not barred by the running of a statutory limitation, an 
action brought within a reasonable time after discovery 
is timely 

An action for breadi of warranty may in the ab¬ 
sence of contractual or statutory provision to the 
contrary be mamtained immediatdy on the breach.^^ 


07. Fa.—Ganterman v GocarCola 
Bottlinff Co, 66 Pa.Dlat&Co 176, 
9S PittabLegJ 660 

68, Tex.—TTaoob BL Dedker ft Sons 
V Capps, CivJLpp, 144 SWSd 404. 
affirmed 164 SWSd 8S8, 180 Tex. 
609, 148 A.L.R 1479 

Warranty of fitness of articles for 
human or animal consumption see 
supra 6 881 

OBm Me—Henderson v Berce, 60 A. 
8d 46. 142 Me 242. 168 672 

TO. ISL—Weinberger Sales Co. v 
Truett, App, 2 So 2d 699 

71. Cal—Bbie City iron WoxSoi v 
Tatum. 82 P 92, 1 CaLApp 286 

TS. OU —International Harvester 

Co ▼ lALwyer, 166 P 617, 66 OU 
207 

78 NT—National Metal Edge Box 
Co V Ctotham, 109 NTS 460, 125 
AppDlv 101 

7ft SKSilteni hdld to oonstUnte good 
defssises 

US—McNeal-Edwards Co v Frank 
Lk Toung Co, COAMEass, 86 F2d 
829, modified on other grounds 42 
F2d 862, 48 F8d 99. reversed on 
other grounds 61 S Ct. 688, 288 XT 
S 898, 76 li Bd 1140, and vacated, 
CLCJL,61F2d 699 

66 (XJ p 828 note 86 Cal. 


mters held not to oonslitale good 
defeases 

(1) Buyer's retention of oil drums, 
after Intentionally causing attach¬ 
ment thereof; did not bar recovery 
for breach of warranty of olL—Mc¬ 
Neal-Edwards Co V Frank L. Toung 
Co, CCJLMass., 61 F2d 699. 

(2) Seller warranting machine 
could not complain because buyer and 
his vendee made continuous changes 
at seUers Instigation In attempt to 
make machine work.—J L Latture 
Equipment Co v Qruendler Patent 
Crusher ft Pulverizer Co, 289 P 1067, 
188 Or 421. 

(8) Fact that lumber was de¬ 
stroyed by fire after acceptance by 
buyer did not affect seller's liability 
for breach of warranty—In re Bus- 
well's Estate, 22 P.2d 817,148 Or. 299 

<4) Other matters. 

Qa.—National Sheet Metal Co. v Mo- 
Eensie, 8 SJB.2d 98, 62 GaJLpp. 292 
La.—Fairbanks, Morse ft Co v A. B 
C Oil Burner ft Heating Co., laoL, 
App, 24 So 2d 898—Brown v Madi¬ 
son Paint Co, App. 170 Sol 868. 
Tex.—Central Power ft Light Co v 
Friedrich. Civ App, 70 SW2d 1012, 
error dismissed. 

Wls—Spielberg v. Harris, 282 N.W 
647, 202 Wls 691 
66 C.J p 828 note 86 [a]. 
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Bes Judicata 

Bu\er's filing of counterclaim for 
damages for breach of warranty in 
action on purchase-money notes* 
where counterclaim was voluntarily 
dismissed, did not preclude subse¬ 
quent reliance on remedies arising on 
breach of warranty on ground of res 
Judicata.—Holden v Advimee-Rumely 
Thresher Co, 289 NW. 479, 61 ND 
6S4. 

TSi Me—Flaherty v Maine Motor 
Carriage Co, 109 A. 7, 118 Me. 47L 
66 (XJ p 824 note 90 
Overpayment of refund 
Where seller of machinery alleged 
that price was to be a specified per¬ 
centage of cost of machinery when 
new, that seller discovered that he 
had o\ercharged buyer and issued a 
cheSk for a refund and later discov¬ 
ered that parties had made a mutual 
mistake in computing amount of 
overcharge^ and that seller had made 
an overpayment In making refund, 
sSUer was entitled to recover amount 
of ov e rpayment or to a credit for 
such amount on buyer's dalm against 
seller for breach of warranty—OOl 
V Sklnker, 45 8.E.2d 818, 76 GaJLpp. 
816. 

7a SIlas^Fondreu v. Dnrfee, 89 
Mias. 824. 

77- Ala.-^ R. Ralble Co v. City 
Bank etc., Co. 112 So. 648, 22 Ala. 
App 68. 
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WTiere the contract calls for delivery in several in¬ 
stallments and the breach of Tvarranty with respect 
to the first ^pment is so matenal as to justify the 
buyer in refusing to proceed further, the bu^-er may 
sue at once for damages for breach of the entire 
contractus A dealer’s cause of action against a 
manufacturer for breadi of Vp-arranty has been held 
not to mature until the dealer is compelled to make 
good the warranty to his vendee Provided it is 
not barred by the running of a statutory limitation, 
an action brought withm a reasonable time after 
discovery of the breach is timely and the seller 
•cannot claim that the buyer’s action is barred by 
laches where he has not changed his position m 
rehance on the bu^’er’s conductWhile parbes 
may, stipulation in the contract, shorten the 
period of hmitabons, as discussed m Limitations of 
Actions § 26, a clause providing a period beyond 
which the seller is not bound by his warranty is 
not such a stipulation A stipulation limiting the 
time for invoking a remedy for breach of a par¬ 
ticular warranty does not hmit the time for suing 
to recover for breach of a general warranty.®* A 
statute govermng the period withm vrhich actions 
for fraud must be brought does not apply to an ac¬ 
tion for breach of warranty.®^ 

A redhibitory action, whidi, as discussed supra § 
349 b, IS a remedy under the dnl law for bread of 
warranty, must be commenced withm one year from 
the discovery of the defect,®® and m the case of 
ammals, the prescnptive period is two months ®® 

The right to defend for breadi of warranfy is not 
prejudiced by delay but may be exerased at any time 
nhen the seHer bnngs action for the pnce,®^ and it 
does not afreet the buyer’s right to recover on a 
connterdaim that he has not asserted it until after 


mAlfiiig payments on account®® 

§ 359. Parties 

Subject to etatutee and rulea of particular applica¬ 
bility to actions for breach of warranty, oenoral rules 
governing parties control In such actions. 

Where the transfer is made by several distinct 
bills of sale executed by the several oumers of their 
respective interests, actions for breach of warranty 
should be brought on the several covenants of 
warranfy and not against the sellers jointly.®® A 
surety of the buyer is not a necessary party to a 
cross petition for breadi of warranfy ®® Notice to 
the seller to defend the title to the goods under his 
warranfy makes him prify to the record to the ex¬ 
tent to which his nghts are adjudged.®^ Use by 
the seller of a manufacturer’s contract contaming 
warranties does not make the manufacturer, rather 
than the seller, the proper party defendant®® Or¬ 
dinarily, m an action ex contractu for breach of 
warranfy, the buyer may not join the manufacturer 
and the manufacturer’s agent as defendants,®® 
nevertheless, where m successive venfied pleadings, 
plaintiff, manufacturer of the goods, suing for the 
purchase pnee, all^^es on the one hand that the 
dealer was the prmapal and plaintiff merely the as¬ 
signee, and on the other hand, that plamtiff was the 
pnndpal and the dealer merely his agent, the buyer 
may properly direct his counterdaim for breach of 
warranfy against both plamtiff and the dealer.®^ 
\Miere a contract for the sale of certam goods pro¬ 
vided that each month’s quota diould be an m- 
dependent contract, the fact that the contract was 
made for the benefit of the buyer corporation and 
a number of subsidiaries did not preclude an action 
l^* a particular subsidiary for br^ch of warranfy, 
if the orders for the particular quota sued on were 


7& Mass.—Agoos EJd Ca v Bln- 
menthal Import CorpoFation, 184 N 
R £79. 2SS Mass. 1. 

7S. Tax.—Sevan Faint ft Glass Co 
of Texas v Booth ZiUmber ft Ijoan 
Co CIvApp. 84 SWSd 850. af¬ 
firmed Seven Paint ft Glass Oo of 
Texas v Booth Lumber ft Loan Co 
of Texas. ConuApp. 60 &TV 2d 798 
aUi Tex.—McCovn v Jennings^ Cllv 
Appu, 809 aw 2d 408 
After attempt s to esnod^ dsftots 
An action for breach of Implied 
warranty of fitness of oil heating 
unit for purpose tor which It was 
gold, which was brought after buyer 
made many attempts to remedy de- 
fset tn burner and shortly after a 
■ e c ond explosion whldh caused buyer 
-OnaAly to remove the bnmsr, was not 
'tiamd by isidies.—Donohue v. Acme 
Seating Sheet Setal ft Roofing Oo.* 
a NJWM SIS, 814 IChm. 484. 


81. Waah.—O’Connor v. Tesdale, 809 
P8d 274. 84 TVaah.2d 259 

8S. UtalL— Claih v. lund, 184 P. 

821. 55 Utah 284 
55 CJ. p 824 note 98. 

83i Tex—KeCows v Jennings, dv. 
App« 209 8 W8d408 

•A CaL—Murphy v Stelllns; 97 P. 
872, 8 CaUkpp 708. 

8S. La.—Loulaiana Cotton Coopera¬ 
tive AsS’n V. TntreU, App.. 184 So 
600—Brewster v Shreveport Braes 
Worm. 141 So 484. 19 LaApp. 
618—Louisiana Box Oo. v. BUr^ 
banks, 1 LaJkpp 86L 

88. La.—Smith v. Smith. App, 89 
So8d 808-^Biaestri v MaUho% 184 
So. 818, 11 ICLApp. 587. 

87. Ittdw—Ohio Thresher, ete., Co. v. 
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Hensel, 86 NR 716. 9 XhdApp 
828. 

65 CJ p 824 note 97 
sa TTash.—BUlott v Puget Sound, 
etc., SS Co., 60 P 410, 82 Wash. 
220 . 

89. Me.—Stoddard v Gage^ 41 He 
287. 

Sa lowap-Webster City First Nat. 
Bank v Dutcher, 104 N.W. 497, 128 
Iowa 418. 1 L.RA-,Na, 142 

91. SC—Davis V. WUhouma^ 19 B. 
CL. 27, 26 AoquD 164 

98i Md.—Rlttenhonse-Wlnteraon Au¬ 
to Go. v. Riaaner, 98 A. 881, 129 
Md. 102. 

98. Ga.—Hkrdy v. Leonard. 88 SR 
Id 487, 88 GaJkpp. 764. 

94b NT—Ciamerton Ifllla v. Nath¬ 
an ft Cohen Oo., 848 N.TJ9. 859, 8S1 
AppJHv. 88. 
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for the benefit of such subsidiary Under some 
statutes, a dealer sued for breach of warranty by 
one to whom he has sold may join his vendor as 
party defendant in the same suit^^ Under a stat¬ 
ute permitting^ actions m the alternative when plain¬ 
tiff is m doubt as to which of two parties is liable, 
plamtiff, smng a purdiaser from him for the pur¬ 
chase pnce of the goods, may also maintain an ac¬ 
tion in the alternative against his \endor on the 
g:round of breach of warranty 

§ 360. Pleading 

Questions relating to pleading in actions involv¬ 
ing the right to recover for breach of warranty are 
considered infra §§ 363-364 

Eaounme Pocket Parts for later cases. 


§1 339-361 

§ 361. —- Allegations of Breach as Cause 
of Action 

a In general 
b Existence of wa—anty 
c Scienter 

d Inducement and re'iA.ice 
e Breach 
f Damages 

a. In General 

In an action by tha buyer of gooda aold under war¬ 
ranty for damagaa for tha broach of tha warranty, tha 
general rulat of plaading govern tha form and aufflciancy 
of hla daclaratlon, petition, or compla'nt, and oaaantiai 
facta which could have bean allogad will not bo protumad 
to axiat. 

In an action tty the buyer of goods sold under 
warranty for damages for the breadi of the war¬ 
ranty, fbt general rules of pleading go\em the 
form and sufficiency of his declaration, petition, or 
complamt^s Essential facts which could have been 


SS. us—Frigorlflco Wi^aon De Ia 
A rffantlna y Welrton Steel Oo. C. 
CA.WVa., 6S P2d 677 
SSL US—SchulU V Falk, DCLa.. 
90 F Sapp 666 

KT--«[ailer y Radmaan, 999 NTS 
686, 949 AppDly 891 
KC—Dayla y Radford, 68 SK2d 
699, 998 NC 988 

Slaetloa to ana yandoir Indapundaiitly 
While a defendant aoad by one to 
whom ha haa aold, may call hla yen- 
4or In warranty in the aama anlt, or 
brina an Independent action in war¬ 
ranty for whatayar ha ia condonnad 
to pay, if ha electa to brlns an In- 
Cepandent action ha rana a riak that 
If tha warrantor could ha\a made a 
dafanaa to defeat tha action, then 
tha fSallura to call him in predludea 
raooyery—Sdhulti y Falki DCLLa., 
SO F Supp. 666 

NT—Paritan Phbrica y Charm 
Toga, 68 NTS9d 746, 188 Mlac. 

646 

Mi US—Dire y Farm Mortg Iny 
Co of Topeka, CCAAtn., 74 F9d 
896 

Cal—Aatomobila Ina Co of Hart¬ 
ford, Conn*, y Union Oil Co of CaL, 
199 P2d 48, 86 CaLAppSd 809 
NT—JSmpraxa De Comercio Snl- 
Amaricana y. Fimex, Inc., 80 NT 
8 2d 669 

NC—Dayia y Radford, 68 8.E.8d 
889, 988 Na 888 

pa—liObh y Confair, 68 A.2d 94, 861 
Pa 166—Vlcary y Mlohal, OoiaFL, 
89 Erie Co 887—IClslkowSki y Ar¬ 
mour 4b Go., GomPL, 88 iMEXttg 
Raff 481. 

S6 OJ, p 884 note 6 
SSaelaarattoa peUttoo, or co mpl a int 
hblA to atata ca u sa of aoUou 


HI—Carson y Weston Hotel Corp, 
97 XE2d 620, 843 HI App 6A3 
NT—Aldock y Wnuk. 98 NTS 2d 
964, 108 Mlac. 474 

Pa—^cNitt y. Benner. 75 PaDiat. & 
Cb 206 

R.L—D'Onofrlo v First Nat Stores, 
26 A.2d 758 68 R.I 144 
Tena—Tallant v Fox, 141 aW2d 
485, 94 TanaApp 96 
55 CJ p 884 note 6 M 

(3) As againat demurrer 

Ala—Gilbert y Louis Plaits Dry 
Gooda Oo, 186 So 179, 287 Ala 249 
N CL—Walston y R. R Whitley 4b 
Go, 89 SH.2d 875, 226 NC 587 
Ohio—Sterllnff y Hanley Motor 
Sales. 95 N£.2d 278, 87 Ohio App 
362 

Wia —Jonaa y Pittsburffh Plata 
Glass Co.. 17 NW2d 662, 246 Wia 
462 

55 C J p 824 note 8 M (D 

(8) As affainat motion to dismtaa 
U S —Pabellon y Grace Lina, Inc., C 
ANT, 191 F9d 169, cerdormri de¬ 
nied Coston Supply Oo. y Fabal- 
loa 72 set 201, 842 U& 893, 96 

LEd.-Todd Shipyarda Corp 

y Harbor Side Tradlnff 4b Supply 
Co.. DCNT. 98 FSupp 601—Wil¬ 
liams y Campbell Soup Co, DC 
Mo, 80 F.Supp 865. 

NT—Briley y Parham. 101 NTS2d 
456. afirmad 101 N.T S.3d 240, 277 
AppuDiy 1054. 

(4) As sgmiast motion to atrlkaj— 
General Home Imp Oa v American 
Ladder Go., 56 A.2d 116^ 16 N.JMiaa 
24 

(5> As against axeaption of no 
canae of action.—Derouan y. La Bleu, 
IslApp, 18 Sa2d 907—Mbrahouaa loa 
Co y. Tocks 4b Raynolda IslAppl. 
154 So. 402. 


(6) For breath of implied war¬ 
ranty 

Ky —King y Ohio Val Terminlx Oo, 
214 SW2d 999. 809 Ey 85 
NT—Foley v Liggett 4b Myers To¬ 
bacco Co, 241 NTS 238, 186 Mice. 
468, affirmed 249 NTS 924, 282 
App Dl\ 822 

NC—Aldridge Motors y Alexander, 
9 SB 2d 469, 217 Na 750 
ND—Bakka v. Nalson, 276 NW 
914. 68 ND 66 
56 OJ p 834 note 6 Ea3 (4). 

(7) For breach of implied war^ 
ranty of title in sale of personalty 
—^Perrin y Reardon, 168 8JBL 800, 44 
GoApp 828 

(8) For breach of implied warran¬ 
ty that animals pnreha^ ware mer¬ 
chantable and reasonably suited to 
use intendeds—Fite v McEntyra 49 
SE.2d 159, 77 Go.App 585 

(9) For breach of warranty In sslo 
of food. 

Conn.—Saplanta y Waltneh, 16 A.Sd 
417, 127 Conn. 224 

Ky—Martin y. Great Atlantic 4b Far 
dflo Tea Co. 192 S.W2d 201, 801 
Ky 429 

Mo—Stewart y Martin, 181 S.W2d 
057, 868 Ma 1—Carter v. St. Lon- 
18 Dairy Ca App., 189 8 W 3d 1096 
N T.—Da Coigns v Ludlum Steel Co., 
297 NTS 686, 261 AppJGly 662 
Wash.—Banm y Murray. 162 P.2d 
801, 28 Wash-ld 890—GelsnasB y 
Scow Bay Packing Co., 182 P2d 
740, 16 Wakh-Ed 1. 

fioelivattoBf pat W oa, ov compilaiBt 
halA not to state aamsa of aotloB 
Ga.—Terrell y. Florenoa 186 SJBL 889, 
68 GaApp 864. 

HI.—Qarofalo Co y. St. Marys Pack¬ 
ing Oo., 90 NA2d 29t 839 llLAppu 
411. 


(1) lU general. 
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all^^ will not be presumed to exist^^ PlaintifiE 
must all^ a substantial compliance with the con¬ 
tract on his part^ or such facts as may sufficiently 
constitute a waiver or excuse for noncompliance ^ 
A complaint alleging performance by the buyer is 
sufficient without an express allegation of pay¬ 
ment ^ In an acbon ex delicto the warranty must 
be alleged as the basis of the duty violated by the 
act complained of.^ The petition need not allege 
freedom of plaintiff from contnbutory negligence in 
accepting goods ^ Plaintiff is not precluded from 
basing his right of recovery on the warranty merely 
because he alleges that defendant was negligent^ 
A speafic descnption of the property which is the 
subject matter of the sale and warranty is not 
necessary.^ 

Joinder of counts The complaint is not demurra¬ 
ble for misjoinder of causes of action where it ccm- 
tains two counts, one for damages to property by 
reason of the breadi, and one for personal mjunes 


for the same reason.* While it is improper to join 
a count on an implied warranty with one for fraud 
and deceit,* such defect is waived by defendant 
pleading over 

Notice of the breach, where notice is necessary, 
must be alleged to have been given H 

Tender or offer to return the merchandise, where 
return of the article or merchandise is essential to 
the suit, must be all^ed.^* 

Amendment of a complaint so as to include a 
cause for resassion has been held proper.^ 

b. Ezistenoe of Waxnoity 

The declaration, petition, or complaint must allege 
e warranty, but ordinarily It Is sufficient to allege the 
warranty generally, without stating whether It Is express 
or Implied, and a petition Is not fatally defective because 
a warranty la not In terms alleged where the facts alleged 
are such as to raise an implied warranty 

The declaration, petition, or complaint must allege 


Er—Griffin V Williams, 202 SW2d 
744. 805 Ky 18 

La.—Coignard v. P W Woolworth & 
Co, 175 So 128 

XCasa—Holland v Good Bros, 01 X 
R2d 544, 818 Hass 800 
X J —General Borne Imp Oo ▼ 
American ladder Go, 56 A.2d 116, 
26 XJJlise. 24. 

X.T.—Campo v Scofield, 95 K.YS2d 
610. 276 AppBiv 418. affirmed 95 
NJELSd 802. 801 XT. 46S—Hmpresa 
De Comerclo Sul-Americana v Fl- 
mex, Inc., SO XTSSd 562—Asso¬ 
ciated Spinners v BOssachuaetts 
TextUe Co. 75 XTS2d 263 
Ohio—Rockwell v Queen City Bot¬ 
tling Co. 58 XE.2d 52S, 78 Ohio 
App 42 

S D—Gray i Gurney Seed Sb Xursery 
Co.. 281 XW 940. 57 SD. 280 
55 C J p S24 note 6 [b] 

sreoessltj of aUssatloa of careful 

d*ietltlon alleging that manufactore, 
distribution, and selection of con¬ 
tents and bottle containing carbonat¬ 
ed beverage whlcli exploded. Injur¬ 
ing plalntlir. were under exclusive 
control of defendant was insufficient 
to state a cause of action under im¬ 
plied warranty doctrine in absence 
of allegation of facts showing that 
bottle was handled with ordinary 
care after delivery to retailer—^Ten- 
nebanm v. Pendergast, Ohio Com PI, 
89 XR2d 490 

Bmepliisage 

Under the prolsiona of sales act 
giving buyer an election of remedies 
for breach of warranty and evidence 
which was inauffielent to aothorlae 
buyer’s rsoovtry on theory that he 
had rsaeliided and was entitled to re¬ 
turn of porehass prloib ooort oould 


not treat allegations respecting re¬ 
scission and claim to recover pur¬ 
chase price as surplusage and thus 
transform count into one to recover 
damages for breach of special con¬ 
tract of warranty.—^Powers v Rosen- 
bloom, 62 A.2d 531, 148 Me 861 
89. SB —Gray v Gurney Seed & 
Xursery Co, 281 XW. 940, 57 8 
D 280 

55 C J p 825 note 7. 

1. US—ETigorifioo Wilson De La 
Argentina v Weirton Steel Co, 
CCA.WVa., 62 P2d 677—PTigorl- 
fleo Wilson Do La Argentina v 
Weirton Steel Oo, DCW.Ya., 81 P 
Sapp 214. 

Colo—Denver Horse Importing Co 
V Schafer, 147 P 867, 58 Colo 876 

5. Colo —^Denver Horse importing 
Co V Schafer, supra. 

8. Cal —Kirkpatrick v. Palrbanks. 

255 P 771, 82 Cal.App 444. 

55 C J p 826 note 10. 

4. WVaw—^Bishop V Wheeling Mold, 
ote.. Co, 96 SR 1020, 82 WVa. 
687. 

8. lomu—HouifeM ▼ PMton, 171 37 
W >97.186 lovft T6> 

6. Mo—^Bell V 8 8 Eresge C6, 
App. 129 aw 2d 982 

7. Ky—Warfield v. Cuxd, 6 Dana 
818—Price V. Barr. LltLSeLCas. 
216 

a Wash.—aiullerleile v. Brandt, 116 
P. 868. 64 Wash. 280 

a Mo—McGowan v. Xggar, 286 a 
W 964, 805 MoJU>p 661 
Count sounding in tort hild dsomir- 
rahils In action in assumpsit for 
breadh of warranty—MoLachlan v. 
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Wilmington Dry Goods Co, 22 A.2d 
851, 8 Terry. Del. 878 
la Mo—McGowan v Bgger, 886 a 
W 964, 205 MOwApp 661 
IL US—Sngorifioo Wilson Do La 
Argentina v Weirton Steel Co, 
DC WVa. 81 PSupp 814 
Mass.—Holland v Good Bros., 61 N. 

R8d 644, 818 Mhaa 800 
XT—Hockensmlth Contracting Oo. 
V. Camegle-niinois Steel Corp. 85 
XTa2d 686, 261 AppDlv 849— 
Sorensen v. S A. Companhla, etc., 
180 NTS 201 

Or-W S Maxwell Co v Soutl^em 
Oregon Gas COrp, 74 P2d 594, 
158 Or 168, 114 AJLR 697, adhered 
to 75 P8d 9, 158 Or 168, 114 AX. 
R. 697. 

aD—Jan Rea STocks v Prod, 2 X. 

W2d 696. 68 8 D 866 
65 CLJ p 886 note 19 
Necessity of notice see supra | 989 
AUsgatloBS hsld suAoisnt 
DeL—Barnl v Eutner. Super., 76 
A.2d 801 

55 C J p 825 note 19 [a] 

Allegations held InsuAoient 
Where buyer’s complaint was not 
filed until more than thirty-two 
months after execution of final con¬ 
tract of sale, and complaint contain¬ 
ed no allegations that notice of 
brea^ of warranty had been given 
prior to that time, complaint was 
fatally defective as matter of law — 
Mawhinney v Jensen. Utah, 282 P 
2d 769. 

18. La.—Womack v Lafayette Pur- 
nltnre Co, App, 50 8o2d 842 
Necessity for return of goods gen¬ 
erally see supra i 856 

13. Cal—Alberti v. Jraibh, 267 P. 
1085, 208 CaL 885, 
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a warranty!* positively and not by way of recital,!* 
but ordinarily it is sufficient to allege the warranty 
grenerally, without stating whether it is express or 
implied,!* and a petition is not fatally defective be¬ 
cause a warranty is not m terms alleged where the 
facts alleged are such as to raise an implied war¬ 
ranty !7 In assumpsit for breach of warranty the 
buyer must declare specially on the contract!* 

Where plamtiff relies on a general or statutory 
warranty, the complaint must set out the terms of 
the warranty and facts from which damages for its 
breach are to be inferred with reasonable certain¬ 
ty 19 

Where the buyer seeks to recover for breadi of 
implied warranty of fitness for a parbcular pur¬ 
pose, the complaint should state the seller’s knowl¬ 


edge of the purpose when the contract was made,** 
and show that the seller, pursuant to sudi knowl¬ 
edge, selected the particular merchandise for the 
particular purpose*! and that the buyer relied on the 
skill and judgment of the seller in sudi selection.** 

In charging an express warranty there must be 
an allegation of direct affirmation or promise,** 
and, while it is unnecessary to use the word ’’war¬ 
rant,”*^ an auction that the seller represented 
certam facts to be true is not of itsdf an all^;a- 
tion of warranty ** The complaint should plead the 
warranty so as to make it appear that it entered 
into and became a part of the sale,** and it should 
appear that it was made at the tune of the sale.** 
A declaration or complaint which merely alleges what 
the law wrould imply does not show an express war- 


n.4i Colo—Denver Home Importinsr 
Co V Schafer. 147 P 867. 58 Colo 
-876 

‘Hlnn—Despatch Oven Co v Rauen- 
horst. 40 NW2a 78. 229 Minn. 486 
Fa.—Ylcaiy v Michel. Com.Pl, 29 
Brie Co 287 
55 C J p 885 note 21. 

JLUeaatiOBS heiA snfloieBt 
Cal—Southern California Enterpris¬ 
es v D K & B. Walter & Go, 178 
P2d 785. 78 CalApp2d 750 
Mo—Davies v Motor Radio Co» 
App. 286 SW2d409 
^r—Wells V Oldamobile Co of Ore¬ 
gon, 85 P2d 282, 147 Or 687 

55 CJ p 826 note 21 [b] 

.AJlegatloBS laM iasnfleleat 
Cal —Bagley v International Har¬ 
vester Co, 206 P2d 48, 91 Cal 
App2d 922 

MC—Jones v Jones Iiswls Furni¬ 
ture Ce. 28 SJBi2d 809, 223 NC 
489 

Wa.—A. Sleyman Co v Shllhadeh. 
Coin.Pl, 69 MontgCo 128. 

56 CJ p 886 note 21 [e]. 

Coatraotnsl sslsdloaL 

<1) Complaint which did not al¬ 
lege any Olalm of privity of con¬ 
tract between plaintiff and defend¬ 
ant could not be sustained on any 
theory of Implied warranty 
KT—Oampo v Scofield, 96 HHld 
808. 801 K7 468—We<SiSler v. 
Holfman-Iia Rodhe, Inc.. 99 H.TS 
Id 688, 198 Mlao. 540 
Pa.—-Lyons v C S. Qypsum Co. 
ComPL, 28 Wa8h.Oo 79 

(2) In action for Injuries to In¬ 
fant, resulting from breach of war^ 
ranty, allegation of cause of action 
was Inaufflcient In absence of allegsr 
tlon of privity of contract between 
Infant and defendant or facts show¬ 
ing purchase was made for In- 
-fanf s benefit.—Dewar v. Sears, Boe- 
'budk ftCo, 49 MTS2a 664. 

(g) Counts of oocporatton*! oom- 


ptslnt for breach of implied and ex¬ 
press warranties of fitness of ladder 
for its Intended purpose were insuf¬ 
ficient to state cause of action In law, 
in absence of allegation as to who 
purchased ladder—General Home 
Imp Co V American Ladder CO.. 56 
A.2d 116, 26 K J Miso. 24 

(4) Counts alleging that third 
person bought motor lehlcle from 
defendant with warranty that It 
was in good condition and free from 
defects and that breach of warranty 
resulted in accident in whidh plain¬ 
tiffs were hurt were demurrable be¬ 
cause not alleging contractual relar 
tlon between plaintiffs and defendant 
or that plaintiffs acquired bsnafit of 
any warranty—Holland v. Good 
Bros., 61 HB.2d 544. 818 Mass. 800 

(5) In action by buyem to recover 
for goods lost because of defective 
title, exception of no caose of action 
was held properly maintained as 
against defendant not alleged to be 
plaintiffs' seller—Le Blane v. Cris¬ 
tina, 140 So. 149, 19 LaJlpp 897. 

(6) Statement of claim of consum¬ 

ing buyer purchasing locomotive 
through dealer was held suificient 
to support contract directly with 
manufacturer whereby manufacturer 
guaranteed product.—Tlmberlaad 

Lumber Oo v. Climax Mf g Co, G.C. 
A.Fa., 61 F.2d SSL 

IS. WVa.—Wolf V Spenoe, 20 S.B. 
610, 89 WTa. 49L 

j 

IS. By—King v Ohio Val. Termlnlx 
Go, 214 &W2d 998, 809 Ky 85. 
Mo—^Turner v. Central Hardware 
Go., 186 S.W2d 608, 858 Mo 1182, 
158 A.LJL 1408—Long v J K. 
Armsby Co, 48 MoApp^ 268 
ntnsss for partloiilas pazposa 
In an action based on breach of 
warranty of suitability of certain 
yaxii purchsjMd for a BPedflc use^ the 
complaint should set forth whether 
the warranty waa Implied or express 
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and. If express, whether It was oral 
or written —Sarfert Hosiery Mills 
V Parayam Oa, 75 Pa.Dlst. & Oo 
58 

17. Mb—Carter v St. Louis Dairy 
Co. App, 189 SW2d 1025 
IS. IlL—^Russell V. Glllmora 64 HL 
147. 

65 CJ p 625 note 24 

IS- Csl —^Bailey Trading Co T. 

Levy, 287 P 408, 72 Cal App 889 
So US—Sears. Roebucsk & Cb v 
Marhenhe. CCA.Cal, 121 F.2d 698. 
Ala.—^McKinney v Baker, 108 So. 
467, 212 Ala. 490 

Cal—Bagley v International Har¬ 
vester Go, 206 P2d 48, 81 Gal 
App 2d 922. 

Mass.—Payne v. R. H. White ds Gb. 
49 NE.2d 425, 814 Mass 68—Kur- 
rlss V. Conrad ft Co, 46 X.E.Sd 12, 
812 Maas. 670 

SL Cal —Bagley ▼ International 
Harvester Co, 206 P.2d 48. 01 GaL 
APP 2d 922. 

82. Cal—Bagley ▼ Itttsmatloiial 
Harvester Oo. supra. 

Mass.—^Pavne v R, H. White Co, 49 
KJE.2d 425, 814 Maas 62—Eurrlss 
v. Conrad ft Go. 46 XB.3d 12. 212 
Mass. 670 

88: Minn.—Zimmerman ▼ Xfonow, 
10 MW 129, 28 Minn. 267. 

aft Iowa.—Hughes v Funston, 28 
Iowa 25T. 

XC—Wiggins V Landis, 124 8UB. 

62L 188 XC 816 
65 GLJ. p 885 note 27 

82. XJBL—Bedell v. Stevens, 28 XT. 
H lift 

NY—Fanning v international Seed 
Co., 85 N.YS 10. 89 Hun 146 

82. Ind—Lincoln v Ragsdale^ 81 N 
BL 681, 7 IndJlpp. 854 

817. Minn.—Zimmerman v Morrow, 
10 NW 188, 28 Minn. 867 
Vt—Wlghtmaa v. Carllslei 14 YL 
29ft 
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ranty 28 Where the facts pleaded show an express 
warranty, the use of the word "implied** m the con¬ 
tract will be treated as surplusage 29 An allegation 
insufficient as an allegation of an express warranty 
may be held after \erdict a sufficient allegation of 
implied warranty so 

Consideration. WTule the consideration should be 
all^d,si and the entire consideration should be 
set out,22 ordinarily it is suffiaent if it is alleged 
in general terms,2S and it is not necessary to state 
the amount actually paidS^ or that it was actually 
paicLSS 

a Sdeaiter 

In an action for damagaa aiialng from a fatao war- 
rant/i knowltdge of tho falsity by tho sol lor nssd not 
bo allsgod unloss tho warranty la against defoets **so 
far as known’* to tho sollor or unless fraud Is rolled on 
as tho basis of tho buyer’s right to rooovor 

In an action for damages arising from a false 
warranty, knowledge of the falsity by the seller 
need not be alleged m the declaration, petition, or 
complaint28 unless the warranty is against defects 
“so far as known" to the seller.*’ WTiile allegations 
of fraud do not change the action from one on the 


warranty,** if fraud is relied on as l&e basis of the 
buyer’s nght of recovery it is necessary that a 
scienter should be alleged.** 

The compisint should allege that the seller Intended 
that the buyer should rely on the false representations 
and, unless ths warranty Is that the seller will perform 
some act In the future^ reliance thereon. 

The complaint should allege that the seller in¬ 
tended that the buyer should rely on the false repre¬ 
sentations,^* and that he did rely thereon but 
reliance on the warranty need not be pleaded where 
the warranty is that the seller will perform some 
act m the future 

e. Breach 

Ths oomplaint must allsgs a broach of ths warranty, 
and a msrs gsnsral ailsgatlon that thsrs was a breach 
ordinarily Is Insuflicisnt, although svldsntlal facts nssd 
not bs allsgsd. 

The complaint must allege a breadi of the war¬ 
ranty 2* A mere general allegation that there was 
a breach ordinarily is insufficient,^* although evi¬ 
dential facts need not be alleged.** Thu^ where 


as. XT^Hsath Brr Gas Co r 
Hurd. 86 X£L 18. 198 NT S5S 
85 OJ p 8S6 nots SI. 

aa. Ind.—McCarty r TVllllama, 108 
NS. 870. 6S IndApp. 440 

ZtL Ky—Faims ▼ Boddsn. 4 Bibb 
804. 7 Ain.D 789. 

81. Del —lIcLadnaa v. WUmlngton 
Dt} Goods Go. S3 A-Sd 851, 3 Ter¬ 
ry 578 

Or—V'e’ls r Oldsmoblls Oo. of Ore- 
ffon. 85 PSd 333 147 Or 887. 

85 G J p 836 nots 84 

88. Del—McLachlan \ Wnmlngton 
Dry Gooda Go.. 23 A.Sd 851, 8 Ter¬ 
ry 878 

55 CJT p 836 nots 86. 

Allsfatle&a bsm laaidBolsat 
In action In assumpsit for breach 
of warranty that garment contained 
nothing Injurious, declaration alleg¬ 
ing that plaintiff stated her desire 
to purchase a play suit and that, on 
receipt of It. she wore it, but not 
alleging that there was a sale and 
not alleging that there was eonsid- 
eratfon for a aala was subject to 
demurrer, since consideration for the 
warranty was not sufficiently stated 
—MCLachlan v. Wilmington Dn 
Gooda Oa, supra. 

88, Vt—Wlghtman ▼. Csrllsla 14 
Vt 2S8 

55 GUT p 826 note 86. 

8ft. Ohio—ftielUUan ▼. Theaker. 12 
Ohio 24. 

88L DeL—Band v. Kutner, fihiper.. 76 
A.2d 881. 


Ky—Price V Barr, liittSftlCaa 218 

86. US—Dye ▼ Faim Mortg. Ihv 
Co of Tppeks, aCA.Ksn., 74 P2d 
895 

Del—Mcljachlan v. Wilmington Dry 
Goods Co, 28 A 2d 851. 8 Terry 
878 

Ey—Stanley ▼ Day, 815 SW 176, 
185 Ky. 862. 

RJ.—Fdrd v Waldorf System, 188 A. 

633, 67 R.I. 181. 

55 C J p 826 note 89. 

Assumpsit or tort 
Regardless of whether dedsration 
for false warranty is in assumpsit 
or tort, it need not a\er a scienter 
—^cLachlan v Wilmington Dry 
Goods Go, 23 A.2d 851, 2 Terry, Del, 
878 

87. Vt—Parlln v Bundy, 18 Vt. 583 

8& Ky.—Stanley v Day, 215 B.W 
175 185 Ky 882 
55 C.J p 826 note 41. 

88. Vt^-Ooodenough ▼ Snow, 27 Vt. 
720 

55 CJ* p S26 note 42. 

40, Ind.—Lincoln v Ragsdale, 21 N. 

E. 681. 7 IndLApp 854. 

Mo—Kenney v James, 50 Mo 816. 
55 GLJ p 826 note 48 

ftL Or—Wells V Oldsmoblle C6 of 
Oregon, 86 P2d 223, 147 Or 687 
ASegattons hftld snttoient 
DL—Llndroth v. Walgreen Oo, 67 N 
B.2d 695, 829 DLApp 105 

48. Or—Wmiems ▼. Ingle, 196 P. 
570, 99 Or S6A 
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48. Oolo—Denver Horse Importing 
Co V. Schafer. 147 P. 267. 68 Colo. 
276 

Minn.—Despatch Oven Co t Ranen- 
horst, 40 NW8d 78, 239 Mlnii. 489 
Or—W'ells V Oldsmoblle Oo of Ore¬ 
gon. 96 PSd 382. 147 Or 487. 

56 GJ* p 826 note 46 
AUegatiiOBs snlBeiieat 
US—Frigorifico Wilson X>e La Ai^ 
gentlna v Welrton Steel Oo, CCLA. 
WVa. 63 P2d 677 

lU—Llndroth v Walgreen Co., 67 
KELSd 695, 229 DlJLppw 105. 

55 C.J p 826 note 45 [a] 

ftA Ga.—John A. Roebllng’u Sons 
Co V. Southern Power Co, 82 8 
R 128, 143 Qa. 464, L.R.A.1916B 
900 

I 56 C.J p 8S7 note 46 
AUsgatioBs hblft insnftolsttt 
Or—Wells V Oldsmoblle Co of Ore¬ 
gon. 26 PSd 232, 147 Or. 687. 

56 GLJ. p 837 note 46 [aj 

48. Del —McLachlan ▼ Wilmington 
Dry Goode Co., 33 A.2d 861, 2 Terry 
878. 

PactUate Unff of poJsoa. 

Where warranty. In effect; wan 
that garment sold contained nothing 
injurious and buyer alleged that the 
garment contained poisonous sub¬ 
stances, Irritating and injurious to- 
the akin, it was not necessary to al¬ 
lege the particular kind of polaonoua- 
substance with which the garment 
was impregnated, since that was a 
matter of ^ 

Wilmington Dry Goods Oo., supra. 
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there is a breach of the warranly of soundness, it 
IS su£5cient to allege unsoundness without describing 
the specific defects constituting unsoundness.^^ It 
is not necessary to allege in the complaint that de¬ 
fects were not obvious In order to recover for 
breach of warranty of title the buyer must allege 
m his complaint not only dispossession, but, if such 
dispossession is by a stranger, he must allege a 
better or paramount legal title in such stranger."*® 
In order to invoke the provisions of a statute 
creating an implied warranty of merchantability, the 
buyer must allege that the goods were unmerchant¬ 
able.^® 

Amendments to allege additional breaches which 
do not change the scope of the complaint are allow¬ 
able 

f. Damages 

The petition, declaration, or complaint ahould aet out 
the facts which show damages from the breach of war¬ 
ranty, special damages must be specially pleaded. 

The petition, declaration, or complaint Aould set 
out the facts which show damages from the breach 
of warranty,®^ and diould allege the actual value of 
the goods General damages need not be specially 
pleaded,®® and it is unnecessary®^ and improper®® 
to plead the elements of damages m coimection 
therewith. Special damages, however, must be 
specially pleaded.®® The various items of damages 
need not be allied but may be pleaded in gross.®^ 
The petition m an action for damages need not al¬ 
lege that the goods were worthless®® except where 
the damages sought amount to the full purchase 
price paid.®® The fact that the amount of damages 
claimed is the amount paid as the purchase price 
does not diange a petition from one for breach of 


warranty to one for rescissioxL®® Where the buyer 
seeks as damages the difference between the value 
of the goods as warranted and their market value, he 
should allege that the pnee at which he sold the 
goods was their market value ®*‘ In an action for 
breadi of warranty of title of a stolen automobile 
which the purchasers sold to a third person, they 
must allege that they refunded the amount received 
from their purdiaser,®® and allegations of a judg¬ 
ment m a trover action brought agamst the ultimate 
purchaser, even though not binding on the onginal 
seller, are pertment and relevant as showing his 
vendee’s right to maintam the action and that such 
vendee has suffered a loss.®® Allegations of a motor 
vehicle’s failure to climb hills as it was warranted to 
do, in consequence of wfaidi it was of little or no 
value to the purchaser, sufficiently sets forth dam¬ 
age as a result of the breadL®® 

§ 362. -Allegations of Breach as Defense, 

Recoupment, Set-Off, or Counter¬ 
claim 

a. In general 

b Allegations as to warranty 

c. Inducement and reliance 

d. Breadi 

e. Notice 

f. Return 

g Damages 

a. In General 

The eeeentlel allegatlone of a plea or answer where 
a breach of warranty la relied on to support a olalm 
for damages are the terms of the warrantyi the breach, 
and facts from which damages for the breach are to be 
Inferred; and the seller must also allege compliance on 
his part with the oondltlona of the vrarranty or waiver of 
noneompliance. 


SSL Itad.—Warman - Bla6k - Chamber- 
laln Ck> V Indianapolis Mortar, 
etc., Co, 76 KE. 672. 36 lnd.App 
269 

66 C J p 8S7 note 48 
417. Ind—Poland v Miller. 95 Ind. 
887, 48 AhlR. 780 

Mo —Labeaume v PDotllnston. 21 
Mo 86 

4a Md.—Fenwldk v FOrreet, 6 
Harr & J 414 

4a Gal —Ice Bowl v Spaldlns Sales 
Corp, 188 P.2d 846, 56 CslAppJd 
918 

sa Whsh.—SUer v Ijynden Lumber 
Co., 166 P. 1. 90 WTaeh. 878 

n. Minn.—Deepatch Oven Oo v 
Hauenhoret, 40 KW8d 78, 889 

■lyrtifm, 486 

Ohio —Wnieke v Keoenshwander, 9 
IHSL2d 1018, 66 Ohio App 627. 

66 CJ. p 827 note 62L 


JJleffatloas halA ntfSoleBt 1 sa Pa.^-Ssrftrt Hosiery Mills v 

Gal—Southern Gal Enterprises v Farayam Co, 76 Pa.Dlst. 6 b Oo 68 
D N. & R Walter 6 b Co, 178 PSdj 55 OJ p 827 note 66 
786, 78 Cal App2d 750 Is 7 . Ohio—Fred. W. Wolf Co. v 

Mo^ A. Tobin Const. Co v Davis,, Sheriff St. Market, eta. Co., 11 
App. 81 aw 2d 474 Ohio ClrDec 582 

65 C J p 827 note 62 Ca] j —Jensen v Scott Civ \ppu. 

AUiffatlOBS held fusnlHnlsart 14 aW2d 290 

Or—Welle v Oldnmohlle Co of Ore- 150 . Xeb—Sherrill v. CSoad, 128 27W 
son, 86 P2d 282, 147 Or 687 | 557 , 9 % xeb 406 


ga NY—Wolfhoha Bros. Oo v 
Lanslt 126 N.Ya 1096, 141 App 
Dlv. 420 

sa Ind.—SUefel v Witherspoon, 124 
HE. 607, 71 IndJbpp. 192. 

66 CLJ. p 827 note 64 

Si. Mow—J*. A. Tobin Const Oa v. 
Davla App., 81 aW.2d 474 . 

sa MO—J A. ToUn Const Ca v 
Davlsi, supra 


I sa Ohio—Thornes v. 'Williamson 
Heater Co, 161 XE. sa 27 Ohio 
App 187 

I SI. Qa.-^ohn A. Itoeb11ns*a Sons 
Co V Southern Power Co.. 88 8 JB. 
188. 142 Oa. 464, L.R.A.1916B 90a 
sa Ga.—Farlow v. Jeffcoat 52 SH. 

2d sa 78 GaJLpp. 668 
sa Ga.—^ijanders v. Davis, 67 HE. 

2d 469, 80 Ga.App 766 
Si. Ala.—B. F Roden Grocery Co v 
Gipson, 62 So 88 a 9 Ala.App 164 
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The essential allegations of a plea or answer 
where a breach of warranty is relied on to support 
a claim for damages are the terms of the warranty, 
the breach, and facts from \ihich damages for its 
breach are to be inferred A counterclaim based 
on breach of warranty must be pleaded as such 
Pleas setting up a breach of warranty which contain 
all the allegations necessary in complaints in actions 
for breach are good.®* The bu\er must allege com¬ 
pliance on his part with conditions of the war- 
ranty®s or waiver of noncompliance.^^ In an ac¬ 
tion on a note secured by a chattel mortgage al¬ 
legedly gi\’en in consideration of a sale, where the 
buyer pleads recoupment based on breach of war¬ 
ranty, he must allege that the sale, note, and warran¬ 
ty all pertam to the same transaction 

Where a speafied period of time is allowed for 
acceptance which wrould avoid all warranties, a 
plea not allegmg that the defects were latent and 
not ascertainable within the penod specified,^! or 


that the seller knownngly and fraudulently con¬ 
cealed the defects,^^ sets up no defense. Fraud 
need not be alleged m the plea or answer where not 
relied on Wliere the complamt m an action for 
the purchase price sets out a guaranty that the ma¬ 
chine sold would work, and the buyer pleads a war¬ 
ranty of satisfaction, the answer does not allege 
a newr contract It has been said that a plea of 
breach of warranty is the substantial equivalent of 
a plea of total or partial failure of consideration 
In an action for the price, an answer setting up dam¬ 
ages for breach of wa rranty constitutes a counter¬ 
claim Allegations m a counterclaim for breach 
of warranty that the seller made false representa¬ 
tions does not make it a counterclaim for deceit 77 

b. AHegatiomi as to Waxraiity 

In an action against tho buyer for the purchase price 
of goods, he must sufficiently plead a warranty In order 
to avail himself of It 

In an action agamst the buyer for the purchase 


os. Minn.—Despstch Oven Co v' 
Ranenhorat 40 K’.W.Sd 73. 220 
Minn. 436 

Mo«-Ookvu Juris cited In Laitner 
Plnmblns & Heatlna Co v Mc- 
Thomas. App. 61 aVTSd 370. 273 

55 CJ. p 827 note 61. 

Idsn oar answaar hsUL saffiolsBt 

AriL-aamea v tUoyd. 113 aw. 2 d 
284. 196 AiIl 568 

Oa.—iPanner v Lee 4b Smith Mule 
Go, 300 SSL 467, 59 Oo.App 357— 
Brown v General Motors Aeoept- 
ance Corp., 1S8 S.E. 032, 52 Qa. 
App 409—Holland Furnace Oo. v 
Manning, 108 S EL 359. 45 GaJbpp. 
51. 

Sy—Balfour-Guthrla 4b Co. v L S 
l>u Bols Son 4b Ooi. 54 aW Sd IS. 
245 Ey 640 

ZjS.—S tandard Motor Car Co v St. 
Amant 184 So. 279. 18 LaJbpp. 298. 
reheard 188 So 461. 18 IsuApp 39S 

Mo—^International Shoe Co v. Up- 
schits. App, 72 aw 2 d 122 

37 Y —Cramerton Mills v Xathan 4b 
Cohen Co, 246 XTS 259. 231 App 
Div 28. 

37C—Brooks EQuipment 4 k Mfg C 6 
V Taylor. 56 SE.2d 311. 280 XC 
680 

Tex.—C V HiU 4k Co V. Parker. Civ 
App.. 146 SW2d 380—Iowa Mfg 
Co V Baldwin, ClvJkpp, S2 SW2d 
991, error dismissed. 

55 CLJ. p 827 note 81 [a3 

Visa OB aiunrsB hsld insaffioisat 

Kan^Bleh v Yoder, 228 P2d 588 
170 Kda. 728. 

Ky—Vandiver v R B. Wilson 4k 
C 6 . 61 SW2d 899. 244 Ey. 801— 
Face const. Co v Brandeis Msr 
ehlnery 4b Supply Oo.. 40 aWSd 
268. 289Ey.898L 


Minn.-De Witt ▼ Itasca-Mantrap' 
Co-op Eleetrlcsl Ass'n. 10 KW2d 
716. 215 Minn. 651 

3Ciaa—Attala County ▼ Morrissey- 
Easton Tractor Co. 189 So 866 . 162 
Mias. 768 

Pa.—Capitol Records Distributing 
C 6 of 37ew York v GsUsr. Com. 
FL. 60 Daaph.Co. 04 | 

8 D^sn Rss Frocks v. Fred. 2 17 
W2d 696. 68 8J> 856 
Tex.—Bums V X. BL Oolt Oo, Civ. 
App, 74 aw 2d 156—Wright v 
Couch, GIvApp., 54 8W.2d 207. 

65 C J p 827 nets 61 [b] 

Affidavit of dsfense held not vagne 
and svaslve 

Pa.—Superior Steel 4k Wire Oo v 
Sobel. 188 A. 898, 124 Fa.Super 
841. 

Affidavits of defease lasnffielent 
I Pa.—Plant Flour Mills Co v Barag, 
100 (PaSuper 820^-Baarde v Dus- 
ainger. Com PI. 84 Berks Oo 188— 
Oraver Tank 4k Manufacturing Co 
V. Duahney. OontPL, 41 Lack.Jur 
107—Mercer Feed Co ▼ Pocono 
Plateau, ine.. ComFL, 1 Monroe 
liR. 125. 

6 a XT—Satuloff Bros v State. 18 
XYS2d 488. 171 Misa 750 

67. Ala.—MUlsapp ▼. WoU; 56 So 
22, 1 AlaJlpp. 590. 

6 a US—Hunt Foods v. Oser Bros., 
D C Conn. 88 F Supp 702 
ni—McCaskey Register Co v. Ut- 
tle. 258 HI App 481. 

Mo—W Lu Fleiaher 4k Co v. Corn- 
well, 48 S W 2d 428, 838 Mo 998. 
Affidavits of defense held BaShdest 
Fa.—Superior Steel 4k Wire Co v 
Bobel. 188 A. 898, 124 Fa.Super 
841—Bennett v Perlstein 4k Oo, 
188 A. 97. 124 PaSuper 65. 
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ea Tex.—Fetzer v Haralson. Civ 
App. 147 SW 290 
AUegatloBs held snffiolsnt 
In seller’s replevin snlt to recover 
possession of machinery, buyer’s 
counterclaim based on violation of 
warranty alleging that Sauer’s me- 
chanloB and agents instslled new 
gesrs and parts at buyer’s place of 
business was a snfflcisnt sllegaUon. 
in absence of a special demurrer or 
motion to make more definite 
certain, of Bauer's waiver of provision 
In warranty stating that sAUer’s lia¬ 
bility should esewe If goods to whl<d& 
warranty appUed ware altered or re¬ 
paired outside seUeris fhetory— 
Brandtjen 4k Kluge v Hunter. 145 & 
W2d 1009, 285 MoJkpp 909 
TO. Mich —Meyera v Jay-Bee Realty 
Corp, 2 XW2d 488. 800 Mioh. 522. 

71. Ga.—Ducroa v People’s Drug 
Co., 94 &E. 887, 21 OaJkpp. 084 

72. Ga.—Ducroa v People’s Drug 
Co., supra. 

72. Iowa.—Rice v Friend Bros. Co. 

161 NW 810, 179 Iowa 856 
74. Iowa.—Wetter v. Otto^ 102 XW. 
12,179 Iowa 878 

75^ Old —Whitaker v Columbia 
Weighing Mach. Co. 268 P 266, 181 
OkL 194—Wayne Tank, eta, Oo v. 
Harper. 247 P 885, 118 OkL 986 
Minnw—Sehurmeler v English. 46 
XW 1112, 40 Minn. 800. 

55 CLJ p 828 note 70. 

WhsBs imysB fcaipt goods, answer 
setting up breach of warranty rellsd 
on oountsrblalm as distinguished 
from affirmative defensa—Weinstein 
V Een-Wel Sporting Goods Cow. 246 
XTjS 270, 281 AWJUv 5L 
77. Ey—Van Daren Hardware Co v. 
Preston. 6 8 W 8 d 1052, 224 Ey. 170. 
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price of the goods, he must, plea or answer, 
plead a warranty in order to avail himself of 
While it has been held that, where a general war¬ 
ranty IS rehed on, it is not necessary to state wheth¬ 
er it is an eicpress or an implied warran^,^^ it has 
been held necessary to all^;e whether the w arra nty 
was escpress or imphed, to set forth its terms, and 
state when, whom, and by what authority it was 
made.®® It should appear that the warranty was 
ni ad e at the time of the sale.®^ In charging an ex¬ 
press warranty there must be an allegation of direct 
affirmation or promise,®® but no techiucal or specific 
form of language is reqmred;®® the use of the word 
“warrant'* is not necessary,®® and the existence of 
the warranty may be inferred from the allegation 
of facts which mduced the purchase and on which 
the buyer was intended to, and did, rely ®® 

The terms of the warranty diould be set forth 
with reasonable certainty®® A statement, m an 
answer, of the legal implication of fitness for the 
purpose for which the goods were sold is not a 
statement of an express warranty ®7 It has been 
held not necessary to allege whether the warranty 
was m wnting or tty parol®® Where an implied 
warranty is relied on, facts must be alleged from 
which a promise may be imphed.®® An express 
warranty and an implied warranty may both be 


SB. Pa.—Oould T. Gam U A. 478, 
118 Fa. 559. 

35 C J p 829 note 88. 

JUlagatlou lidd snflta&taS 
(1) In general. 

DC—^Palmer ▼ Awo d a t en Discount 
Corp, 124 7.2d 225, 74 AppX>a 
888 

Tex.—^HaiehofC ▼ Austln-Monis Oo., 
CivApp. 52 8.W2d 688 
55 or p 880 note 90 M 
<8) As against general demurrer 
—J H Pblpps Dumber Oo v Albany 
Hardware & 21111 Supply Co, 157 SJL 
702. 42 GaApp. 820. 

AnegatlOBS of teaaob 
HT—Harris y. Goml>% 119 KTJ3 
297, 184 AppJ>lv 975 
65 CJ p 829~note90 CbL 
Plea lieUI to snage braadi of aupre ss 

Qa.—J H. Phipps Lumbar Co. ▼ Al¬ 
bany Hardware & Mill Supply Go^ 
167 SO. 702. 42 GaApp 820 
Pisa balA not com of rssc is s l an of 
oomtacaofe 

Ga.—J. H. Phipps Dumber Oo t Al¬ 
bany Hardware 4b UiU Supply Go. 
supra. 

06^ Xy—Vandiver ▼ B. B. Wilson ds 
Co. 61 SWJd 889, 244 Xy 801— 
Face Const. Ooi. t. Brandels IXa- 
chinery 4b Supply Co.. 40 &WAd 
288. 289 Xy. 698 
65 CLT. p 880 note 89. 
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7a Iowa.—Corpus Juris dted in 
Baker v Ward. 860 KW 109, 110, 
817 Iowa 581 

Mo—Corpus juris oftted la Dsltner 
Plumbing 4b Heating Co v Mc- 
Thomas, App • 81 S W 2d 270, 272 

H.T—Taylor v Ballard, 1 KYB 884, 
49 Hun 610 

56 CJ p 828 note 72 

7» KT—Hoe v Sanborn, 21 KT 
662. 78 Am.D 168—B P Duces Co 
V American Silk Dyeing, eta, Oo, 
95 MTS 590, 48 Mlsa 41D 

56 CJ p 828 note 78 

Sa Fa.—Gould Y Gage. 18 A 476, 
118 Pa. 669 

56 CJ P 829 note 74 

8D Oa.—Xmpire State Jewelry Co y 
Grant Jewelry Co, 91 SB 214, 19 
GaApp 125 

Tex.—Settles y Holman, GtvJbpp, 28 
8W 880 

85 CJ p 829 note 7a 

sa Mass—Cooper r. Dandon. 102 
68 

Keb—Uxiland v. Garton, 88 MW 
1180. 48 Neb 202 

86 CJ. p 829 note 78 

sa Mb—International Shoe Go. y 
D lpschlta App.. 78 SWld 128 

84L Ind.—Smith y. Borden, 88 NJD. 

681 ,180 md. 818 

Mo—Benson v. Denny, App« 14 S 
W8d 48a 


sa Mo—International Shoe Co ▼ 
Upschlts, APP, 72 SW2d 122 

sa Pa.—Oould Y Gage, 12 a 47a 
118 Pa. 659 
65 CJ p 829 note 78 

87. Wls.—Bird Y Mayer, 8 WIs. 862 

sa Ala.—Warren v Cash, 89 So 124, 
148 Ala. 158—Parker y McFerrln, 
16 So 518,101 Ala. 132 

8a Ala.—^Troy Grocery Oo v Pot¬ 
ter. 86 So 12, 189 Ala. 859. 

65 C J. p 829 note 8D 
Purpose of ssle 

In suit for purchase price of light¬ 
ing plant, plea of recoupment was 
held Insufflclent in falling to aver 
apparatus was intended to make light 
i or sold to buyer for that purposa— 
Vest V Night Commander Lighting 
Co.. 189 So 297. 224 Ala. 218 

sa Tex—Seale y. Schulta dYApp. 
8 SW2d 568 

66 CJ. p 829 note 88. 

8D Fa.—Wtlidit V. General Carbonic 
Co, 114 A 517. 871 Fa. 882 

aa Ind.—La Grange v Coyle, 98 N 
B. 76, 50 IndJbpp 140 

sa Wss.—Williams r. BUrrls^ 8 
Miss. 887. 

sa Idsha—HUnes v. Bowlsnd, 807 
P 428. 86 Idaho 481. 

65 CJ. p 889 note 87. 


pleaded,®® the allegations of an express wananty 
not negativing the existence of an imphed warranty 
not inconsistent therewith.®^ 

Consideration, A\liere the warr an ty is made at 
the time of the sale, the price paid for the goods 
constitutes sufficient consideration for the war¬ 
ranty, and the defense need allege no considera¬ 
tion.®® A plea need not show that the note sued 
on was given m consideration of the warranty ®® 

C* IndllOGIIlISlLt 

Ths plot or answer should allogs that the wartanty 
was made ae an inducement for the purchase and waa 
relied on as such. 

The plea or answer should allege that the war¬ 
ranty nas made as an inducement to the purchase 
and uas relied on as such.®® 

d. Bread! 

A mere allegation that there was a breach of war¬ 
ranty ordinarily la Inaufflolent, it must appear In what 
reapeote the warranty was false and that the defects 
were within the terms of ths warranty. 

Generally a mere allegation that there was a 
breach of warranty is insufficient, it must appear 
m what respects the warranty was false®® and that 
the defects were withm the terms of the wrarranty.®® 
The facts with respect to the breach must be plead- 
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ed,97 but It is not necessary to all^e evidential 
facts^^ or that the buyer was ignorant of the de¬ 
fects,and It IS not necessary to allege that the 
article purchased failed to function because of any 
^ecific defect, but onl> that it failed to function 
for the purposes for which it was purchased.^ Al- 
Jegations that the bu\er gave notice “of other de¬ 
fective matenal and workmanship” is not an aver¬ 
ment of defects m the particular machine, and no¬ 
tice thereof * A counterclaim need not allege the 
worthlessness of the goods, although an answer not 
so alleging might be objectionable.ii A plea based 
on a breadi of warranty of title must allege that 
the seller did not have title at the time of the sale 
to the purchaser.^ 

e. ITotioe 

When the buyer must givu notice of the breech of 
warrenty, hie plea or anewer muet clearly allege the 
giving of the neceeeary notice within the proper time 
or a waiver thereof by the eeller 

\Miere the buyer must give nobce of the breadi 
of warranty, his plea or answer setting up a breadi 
of warrant must allege the gi\nng of the necessary 
noticdl withm the proper time,^ or a waiver thereof 
by the seller.^ The giving of notice must be pleaded 
deariy and without ambiguity,^ and it has been held 
that the pleadmg must set fordi the speafic time 
at which the notice was gi^ien,^ the person to whom 
It was given,^<l and the subject matter thereof,^^ 


although there is authori^ holding that an allega¬ 
tion that notice was given to the seller promptly is 
sufficient although the time and manner of sudi 
notice are not pleadecL^^ 

f . Betnm 

A plea of broach of warranty, whan ofTared aa a plaa 
In bar, mutt allege a return of the proporty, or an of¬ 
fer to return, within a reaaonabla time unleee the prop, 
erty la valuelaee or return Is rendered Impossible by the 
use of the property to determine It# quality, but a prop- 
er plaa of recoupment need not aver an offer of return 

A plea of breach of warranty, when offered as a 
plea m bar, must allege a return of the property, 
or an offer to return,within a reasonable time^^ 
unless the property is valueless^^ or where the use 
of the property to determine its quality destroys it 
or otherwise renders return impossible A proper 
plea of recoupment for breach of warranty need not, 
howei er, aver an offer of retum.^^ Where the con¬ 
tract provides for the return of the goods m the 
event they are not as w*arranted, the plea or answer 
must allege compliance, or attempted conqiliance, 
therewith.1* 

g. Damages 

A buyer who seeks damages by way of recoupment, 
set-off, or counterclaim for a breach of warranty muat 
claim them In hie anewer and allaga the facta conatltutlng 
a baala for an aaseaament of damagaap a mare general 
allegation of lose being Ineufflclent. 

A bu 3 'er who seeks damages by way of recoup- 


87. Ala.—Vsat ▼. Klght Oommander 
Llghtlna Go. 189 So. 298. 24 Ala. 
App 549, certloran denied 189 So 
297. 224 Ala. 218 

Iowa.—Baker t Ward, 250 N.W. 109, 
217 Iowa 581. 

9& Ala.—Warren v. Caah, 89 Sa 
124.148 Ala. 158. 

SSk Ind.—Zimmerman ▼. Dnieper, 
44 XE. 537, 15 IndJIipp 512. | 

1. La.—American Furnace Co v.! 
Great Southern Air Conditioning 1 
Co. App, 14 Sa2d 140. 

S. Kv.—^Luclle 3Iln Co ▼ Falr- 
bonka, 87 &W. 1121, 27 BtyJL. 1100 

8 . Ind—^Tinsley v. FVulta; 51 NJL 
111, 20 IndApp 584. 

^ AJa .—JjtxHuy V Thomas, 158 Sa 
2S7. SS AUlApp. 05^ reveraed on 
other grounds Ebc parte Lackey, 
158 Sa 289, 228 Ala. 104L 

Sb 2LT.r— Weinstein t. Ean-Wel 

Sportlnff Goods Oo, S4S NTS 270, 
2S1 AppJMv. 5L 

SJ>^an Bee Frocks v. Predi 8 N.W. 
SaS9l,08 8JD 850. 

5801.9 880 note 94 


OJar-Mzbanfca^ ISorae 4b Co. t Oon- 
aoUdsM Flaherieu Oo« GJUDOL, 
190 FAd SIT. 


Fa.—Bennett ▼ Perlateln 4b Co, 188 
A. 97, 124 Pa.Super 66 

65 C J p 880 note 04 [a]. 

OL US—Fairbanks, Morse 4b Co v 
Consolidated Fisheries Co., D C. 
DeL, 94 FSupp 911, reveraed on 
other grounda CA., 190 F 2d 817. 

|55CJ p 481 note 97. 

7, Ind.—^Maxwell ImpL Oa ▼ Flta- 
gerald, 144 NB. 884, 85 lUd-App. 
206 

55 C J. p 881 note 98. 

Si Fa.—Wright V. General Carbonic 
Co. 114 A. 517. 271 Fa. S82-Aren- 
ber^^Plotkin Shoe Ca v Goodman, 
85 LuaLegReg 45 

a. Fa—^Mereerebnrg Builders' Sup¬ 
ply Co ▼. Harris^ 14 FaJMat. 4b Co 
285 

lO FS.—Heroersburg Builders' Sup¬ 
ply Ca V. Harris, supra. 

11 . Fa,—Merceraburg Builders' Sup¬ 
ply Ca ▼. Harris, supra 

IS. US—Falrbsidm, Morse 4b Co. V. 
Consolidated Fisheries Co, CLA. 
DeL. 190 Fid 817. 

IS. Ga—Harrell t. International 
Harvester Co, 28 SJS.2d 427, 70 
GclApp. 666 . 

Fa—Flant Flour Mills Ga v. Baiag. 
100 FaSuper. 820 

65 GLJ. p 881 note L 
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ABegarttoa of Seadsu osseutlsl 
LSd—^Thomas ▼. Lavigne, App, 149 
8a898. 

AXUga«Ioaa hidd airlWolenS 
La—International Harvester Co v 
Garmth, App. 28 So 8d 478. 

14. Ala^—Curb v. Stewart, 98 So 
24, 210 Ala 841—Eastern Granite 
Roofing Ca v. Chapman, 87 Sa 199, 
140 Ala 440, 108 AhlSA 58 
IB. Ala—Curb v. Stewart^ 98 Sa 
84, 210 Ala 841—Eastern Granite 
Roofing Co V. Chapman, 87 So 
199, 140 Ala 440, 108 Ajn.&R. 68 
lOL Ala.—Curb ▼ Stewart, 98 So 
24, 210 Ala 841—Eastern Granite 
Roofing Co V Chepmaa. 87 So 199, 
140 Ala 440, 109 Am-SJEl, 58 
66 OJ p 881 nota 4. 

17. Ala—Curb ▼. Stawart. 98 So 
84, 210 Ala 84L 

1& Ind^—Richardson v. Crouch, 129 
NIL 927, 70 mdJbpp. 29 
Fa—Fnller ▼. Wada^ 84 A. 788, 880 
Fa 445. 

56 GU p 881 note 7. 

Ga—Waters t. Amerloaii Machinery 
Co. 148 8JL 804, 45 GoApp 44— 
McCray Refrigerator Salea Corpo- 
ratlcm v New, 157 SAL 470, 48 Ga 
App 708, 
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ment, set-ofF, or counterclaim for a breadi of war¬ 
ranty must cl!aim them m his answer^* A mere 
general allegation of loss is insuffiaent to authorize 
a recovery of damages for breach of warranty,-® 
but the facts constitutii^ a basis for an assessment 
of damages should be alleged.^^ The ^amount claimed 
should be stated,®® and an allegation of an offer to 
return does not render a plea good which fails to 
all^e the amount ®® Where the buyer states a 
cause of action for the recoveiy of damages, the 
fact that he fails to all^e a proper measure of 
damages does not destroy his nght to recover the 
damages proved under the allegations of his an¬ 
swer®® If fecial damages are claimed the plea 
should all^e that th^ are such as were contem¬ 
plated by the parties at the time the contract was 
made,®® and the understanding between the parties 
which 18 the basis of the buyer’s demand for such 
damages must be alleged with sufficient clearness 
to permit the mtroduction of evidence of its exist¬ 
ence.®® A mere all^;ation that the goods are not 
worth the price is not suffiaent®^ 

The value of the goods if they had been as war¬ 
ranted should be alleged,®® and so should their ac¬ 
tual value,®® and a mere averment of the contract 
pnce instead of the value of the goods is insuffi¬ 
aent,®® although It has been held that a counter- 
daim is not bad m failing to allege that the contract 
price was the value ®i Where a counterclaim con¬ 
tains an averment of the amount the bu>er was 
damaged, it need not allege what value the goods 


would have had if they had been as warranted.®®' 
A plea alleging damages not recoi erable as general 
damages is not therefore bad.®® In order to recover 
for the breach of a warranty of fitness for a par¬ 
ticular purpose, the excess of value which the prop¬ 
erty would have had and the loss incurred in an 
effort to use the property w*hich was received must 
be alleged.®® 

§ 363 . -Matters in Defense to Action or 

Counterclaim for Breach 

Vaiiouft plMdlnga In answar to an action or conntar- 
olalm for broach of warranty have been held te cet up, 
or not to eet up, good defeneee. 

Affirmative defenses to recovery for a breach of 
warranty ^uld be pleaded.®® In a suit for dam¬ 
ages for breadi of warranty, a plea averring tiiat 
the goods were sold under complete description, and 
speafication set out m the contract, and that they 
conformed thereto, sets up a good defense®® A 
plea which sets up the making of tender of other 
goods to replace the defective ones, as provided in 
the contract, is good without an averment of con¬ 
tinued readiness to r^lace.®^ So an objection that 
action on a warranty is premature^ brought is not 
available unless fdeaded.®® 

Where the buyer rdies on a parol warranty that 
goods sold under a written contract which purported 
to express the entire agreement were free from de¬ 
fects, the seller is not required to make a special 
plea, but the plea of the general issue is suffioent®® 


Ifti Mo —Monarch Metal Weather- 
Strip Co V Hanlck; 16S 8W. 858, 
178 MoApp 680. 

N’T—PeaaeOilOo v MonroeOounty 
Oil Co. 188 NY 8 177. 78 Miuc. 285, 
affirmed 148 NTS 1184, 158 App 
IHv 951 

nea or aaurwav held giijDlloUa.t to al¬ 
lege damages 

Ala.—^Troy Laundry Mach. Co v 
Joyce, 157 Sa 814, 889 Ala. 881 

Tex.—^lowa Mfg. Co v Baldwin, Civ 
App, 82 SW2d 994, error dla- 
mlaaed. 

55 OJ p 881 note 8 CaJ 

SOL Fa.-—Vonelff v. Braunreuter, 11 
Fa.Co 554 

SI. CaL—WilUams v Iiowenthal. 18 
P8d 75, 184 CaLApp 179—Starr 
Plano Co V. Martin, 7 P8d 888, 119 
Cal App 848. 

Fa.—Arenherg-Flotkln Shoe Co ▼ 
Goodman, Coin.Pl., 85 LuxLegJteg. 
45. 

55 OJ. p 881 note 11. 

sa. Ala.—Bessemer lee Delivery Co 
V Brannen. 85 So 58. 188 Ala. 157. 

Ind.—La Grange v Coyle^ 95 N SL 75, 
50 IndJkpp 140. 


SOL Ind.—La Grange v Coyle, supra, 
at. NT—Cramarton Mills v Nath¬ 
an 4k Cohen Co.. 246 NT S 259, 281 
AppDlv 88 

85. Or—Feeney 4b Bremer Oo. v. 

Stones 171 P. 569, 89 Or. 850 
55 OJ. p 881 note 14. 

S0L Or—Wentworth 4b Lrwln v. 
Sears, 58 P2d 884. 158 Or. 801 

ST. Ind.—Bern ▼. Saul, 48 N.B. 496, 
14 mdJkpp. 78 
55 C J p 881 note 15 

sa SD—Acme Harvesting MSch. 
Co. V Barkley, 118 NW 690, 98 8 
D 458 

55 OJ p 888 note If 

SO. Minn—Plano Mfg Co v. Rldi- 
ards, 90 N.W 180, 88 Minn. 94 
Pa.—^Plant Flour Mills Cow v Barag, 
100 Pa.8uper 820. 

aot Ind.—Wulsehner^Stffwait Music 
Co V Hubbard. 89 NX. 794, 44 Ind. 
App. 58a 

8 L SJ>—Sheafo V Zastrow, 188 N. 
W. la 80 SLD. 159. 

aa Neb—Xldrldge v Bargreavea 
46 N.W. 9SS, 80 Neb. 68a 
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8 a Ala.—Roddam v Brown. 77 Bo- 
40a 801 Ala. 109. 

sa Cal —Starr Piano Go v Martbi,. 

7 P2d 888. Ill Cal App 642 
sa na—^Bagwell V Busman, C.C.A.. 
Tenn.. 165 Ftd 412. 

Ua—^Bagwell v. Busman, supra 
PlSSCTlptiOfW 

Where no plea of prescription was 
filed by seller suing for balance due 
on note given for balance of purchase 
price of refHgeimtor and cook etove, 
court could not supply it notwitb- 
■tanding answer and reoonventlonal 
demand of buyer in effect were based 
on a redhibitory defect, and were not 
made until over three years after 
purChaee was made —PSesman ▼. 
Dawktaua LaJbppi, 6 So 2d 78. 

86 L Fla.—Stdnhardt v Oone ol ldate d 
Grocery Go., 86 Sa 481. 80 Fla. 
581 

87. Ala.—Gannadr v. M6Klnney, 68 
So 889, 7 AlaJkpp 408. 

88 L Wia.—Collette v. Weed, 88 N. 

W. 758. 88 Wla. 428 
89l Ala.—Griffin v Tatum Chevrolet 
Co, 166 Sa 49, 281 Ala. 684. 
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In an action by a passenger against a cable manu¬ 
facturer for injunes sustained when an elevator 
cable broke, whether the owner of the buildmg in 
which the elevator was installed had opportunity to 
inspect the cable, if relevant,^® whether there were, 
in fact, warranties,^^ and whether a defect in the 
cable or a defect in installation caused the break¬ 
age^- are matters of defense 

Non assumpsit is not a good plea in an action for 
breadi of a ^eaal warranty.^J Where the declara¬ 
tion alleges ^eaal damages, a plea that the buyer 
had received ordinary damages is demurrable®® 
Where a counterclaim for breadi of warranty of 
goods mdudes artides specifically mentioned, a 
reply that the seller did not wamBoit all the several 
artides mentioned stated conjunctivdy is insufficient 
as contaimng a native pregnant.®® A reply which 
impeadies matter alleged in the complaint is bad.®® 

A plea which does not deny the contract as al¬ 
leged or allege facts which are inconsistent with 
Its existence is in the nature of a plea of con¬ 
fession and avoidance.®^ Where the complamt al¬ 
leged express warranties and not implied warranties, 
a portion of the answer whidi merdy restated a 
general denial to allegations of express warranties 
will not be construed to supply a cause of action on 
an imphed warranty.®® There is no inconsistency 
between an admission by the seller that he had 
demed liabilit> and his allegation of a violation of 
the condition of the contract requiring the giving of 
notice, where such violation was one ground of the 
demal of liability 


Objections to the answer based on its failure to 
deny directly the warranty and breach alleged made 
for the first time when findings based on the plead- 
mgs were proposed by plaintiff will not be con¬ 
sidered.®® 

§ 364. Issues, Proof, and Variance 

a. Issues raised and matters to be proved 
b Variance 

a. JasneB Raised and ISatters to Be Proved 

(1) In general 

(2) General issue or general demal 
(1) In General 

In aecordanen with ganaral ralaa, whara a braaeh of 
warranty it rellad on at a oauaa of action or at a dafenae, 
racoupmant, aat-off, or countarelalm, mattara to ba put In 
Issua mutt ba plaadad, and mattara not plaadad ordinari¬ 
ly cannot ba provad, ganarally it It tufflolant that all 
material allagatlona at to tha axittanoa of tha warranty, 
tha broach, and tha damage tharafrom ba provad 

In accordance wnth the general rules relating to 
issues and proof in avil actions which apply m 
actions where a breadi of warranty is relied on as 
a cause of action or as a defense, recoupment, set¬ 
off, or counterdaim, matters to be put m issue must 
be pleaded,®^ and matters not pleaded ordinarily 
cannot be proved,®® but fraud in the procurement 
of the contract may be shown m an action for breach 
of oral warranty, although not pleaded.®® It is 
sufiiaent that all material allegations as to the 
existence of the wrarranty, the breach, and the dam¬ 
age therefrom be proved ®® Havmglmught froman 


yOL ni—Cerson ▼ 'Weaton Hotel'4B. Minn.—PuUon v WMaht IS N. 
Corp, 97 XE2d ISO, 842 llUlpp > TV 894, 84 Minn 814 


SOS 

41. IIL—Canon ▼. Weston Hotel 
Corp, enpra. 

4& Ill—Canon v Weston Hotel 
Corp. supra. 

43. Fa.—Cress v Henry, 1 Browne 
appendix II 

44. Md—^Russo ▼ Hoehschlld Eobn 
& Co. 41 A.Sd 100. 184 Md. 4SS. 157 
AXiR. 1070 

Aoeoptanos of oredtt for pueluwe 
pcioe 

Where declaration In buyer's action 
in assumpsit alleged special damages 
for breach of warranty of fitness of 
goods purchased, seller's plea alleg¬ 
ing that buyer, with full knowledge 
of alleged breach of warranty and re- 
snltlBg damage^ returned nnneed 
goods to seller and accepted oredlt 
for full pnrdiaae price thereof waa 
dennimhleb einee Ikct that buyer re¬ 
ceived ordinary damegea was Imma¬ 
terial —Rnaao ▼. Hoehschlld Kohn A 
Go., supra. 


40. Xeb—Snyder v Johnson, 95 N 
TV 692, 69 Xeh 216 

55 CJ p 883 note 27 

47. Ala.—^Lollar v Jones, 157 So 
209. 229 Ala. 829 

4a Cal—Barrios v Iwakl, 89 P2d 
417, S3 Cal App 2d 198 

48 Conn —Whitaker v. Cannon Mills 
Co, 45 A.2d 120, 182 Conn. 484. 

0 OL KY—MandeviUe v Xewton. 88 
XB.920, U9X.T.10 

51. Xeh.—Cox T Greenlease-Iiled 
Motors, 277 X W 819,194 Xeb. 1. 

55 C J p 882 note 22 

5a Xeb —Cox ▼. Greenlesse-Ued 
Motors, supra. 

XC-;Price V. Goodman, 87 BJOM 
592. 225 XC 228. 

Fa^—Commercial Flactors Corp. v. 
Goldsleger, CoolFL, 40 lAc]c.Jur. 
205 

65 C J p 888 note Sa 

Watvsr of limitations 
If the buyer wlehes to avail him¬ 
self of a waiver of a oontrmetual pro- 
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vleloD that retention of the property 
for a designated period of time oon- 
etitutes a conoluslve admleelon of the 
truth of all representations made by 
the vendor and a fulfillment of all 
contracte of warranty, he must plead 
madt waiver.—J A. bW & Bgan Co 
V Roseland Box Co, 128 So 649, 170 
La. 602—55 C J p 882 note 88 M 
Order signed by bnyoK 
In action by buyer of automobile 
against seUer for breach of warranty, 
court properly excluded, except for 
purpose of affecting buyer's credi¬ 
bility order signed by buyer which 
stated that automobile was sold un¬ 
der standard warranty of manufac¬ 
turer and that buyer agreed that no 
other wanantiea were expressed or 
implied, where seUer had not pleaded 
the order—Cox v. QreenTeaae Lied 
Motors 277 X-W. 819, 184 Neb. 1. 

**■ XT—Whipple V Brown Bros. 
Co., 156 X.T8 68, 170 AppDiv 681, 
affirmed ISl XJBL 748, 225 X.T 287 

5^ N.C—FaAer v. Fenwick. 60 SJB. 

627, 188 X a 209. 

55 dJ. p 882 note 85. 
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agent, the buyer must prove the agency aa wdl as 
the warranty Where a buyer sues for breadi 
of warranty and the sdler counterdaims on a com¬ 
pleted secondary contract m satisfaction of the 
buyer’s claim, failure of the buyer to prove his 
claim will not prevent recovery by the seller on the 
counterclaim 

The evidence admitted must be relevant to the is¬ 
sues raised.^^ Where the fact sought to be proved 
is a mere evidentiary fact tending to estabh^ the 
breach, evidence thereof is admissible, although the 
fact was not, and properly could not have been, 
pleaded An allegation that food was offered for 
sale and sold for human consumption is sufficient to 
admit evidence concermng the arcumstances sur¬ 
rounding the sale.69 In a redhibitory action the 
purchaser must prove a tender of, or offer to re¬ 
turn, the merchandise purchased In an action 
on a note secured by a chattel mor^iage allegedly 
given m consideration of a sale, where the buyer 
pleads recoupment based on breach of warranty, 
he must prove that the sale, note, and warranty all 
pertam to the same transaction 

Naiure and grounds of achon. An action for a 
breach of warranty raises only the questions of the 
existence of a warranty, its breadi, and the amount 
of damages suffered by the purdiaser.^^ If the only 
issue raised by the pleadings is that of false and 
fraudulent representations, a breach of warranty 
cannot be shown,and, conversely, imder an al- 
l^^tion of breach of warranty fraud cannot be 
proved,^^ or rescission had under a contract not 


providing therefor If both fraud and breach of 
w a rra nty are all^;ed, there may be a recovery on the 
warranty, or, by proving scienter, on the fraud.^^ 

Where failure of consideration is set up as a 
defense to notes covenng the purdiase price of a 
machine represented to be m good workable condi¬ 
tion, it IS not necessary to allege and prove a 
resdssion of the contract and return of the ma¬ 
chine.*^ Where the buyer’s answer in an ajction 
on the purchase price is based soldy on breadi of 
warranty and a claim for rescission, judgment can¬ 
not be rendered in his favor on the theory of a 
partial failure of consideration.*^ A complaint 
based exdusivdy on the theory of breadi of war¬ 
ranty does not authorize recovery on the theory of 
the violation of a statute r^ulating the sale of food 
and prohibiting its adulteration,** and liability of 
one selling diseased live stock in violation of a 
statute cannot be availed of under an answer plead¬ 
ing breach of warranty-.^* An action for breach of 
warranty requires no proof of negligence.^^ 

Warranty Warranties not pleaded cannot be re- 
hed on either in support of an action or as a de¬ 
fense.^* While a general all^tion of w a r ra nty 
permits of proof of either an express or an implied 
warranty,^* and while it has been held that the 
pleading of an imphed warranty as an express war¬ 
ranty does not prednde recovery on the implied 
warranty,^* there is authority to the effect that an 
implied warranty cannot be proved under a plead¬ 
ing alleging an express warranty,^* and vice versa.^* 
A bujer who has pleaded an imphed warranty is 


SB. NT—BoaenlMra-NougaM Co v. 

Blaoholt 170 NTS 160 
86. Wls—Bontln v Andreas, 16S N. 
W 888,101 Wls 168 

67. Tez.—Battaglia v Tbomas, 88 S 
W 885, 1118, 6 Taz.avJlpp 60S 

66 CJ p888nAte88 
66. Mo—Petersen Oven Go v Cap 
Sheaf Bread Co^ App.. 81 STVSd 
810 

66. NT—Greoo v S S Efeage Co., 
18 NXL8d 667, 877 NT 80. 116 AJU 
B. 1080 

66. I<a.—Womadk v Lafkyette Fur¬ 
niture Co, App, 60 So.8d 848— 
Thomas v Iiavl^e^ App., 149 So. 
898 

61. Mich.—Bfoyers ▼. Jay-Bee Real¬ 
ty Coip, 8 NW8d 488, 800 Mldh. 
688 

66. Ala.— MUlaap V. Woou; 60 So. 88, 

IAUlApp 699 

Form of action see supra i 864. 

68. ns— Marmet Coal Co v Peo¬ 
ple's Coal CO.. OhlOb 880 F. 040, 141 
CCJL 408 

56 OJ p 888 note 48. 


64. Ind.—Shirk v MltoheU, 86 NJL 
850, 187 Ind 185 

65 CJ p 888 note 60 

66. Tex.—Hvtex Mfg: Ca v Trenek, 
ClvJkpp, 800 SW 192 

66 Vt.—Vail V Strong; 10 Vt 467 

67. Fla.—McDonald v Sanders, 187 
So 182,108 Fla. 98 

68L Conn.—Modem Home Utilities v 
Garrlty. 180 A. 089, 181 Conn. 861 
60i NT—Salzano v First Nat. 
Stores. 61 N.TSSd 646, 808 App. 
Dlv. 998 

70; Iowa.—DeooFah Nat Bank v. 
Rouson. 208 NW. 896. 199 Iowa 
104A 

71. US—FnedmazLT Swift ft Co.. 

DGLNT., 18 FSnpp 590 
Hul—S tanfield v. F. W. Woolworth 
Co, 68 P8d 878, 148 XAn. 117 
Food poisoning 

Customer, suing reatanrant iBsepers 
for Injuries resulting from aUeged 
food poisoning; was not required to 
want of care In selection, 
purchaee, preservation, or nltimate 
vending of food Involved.—X<ohae v. 
Coffey, DCLMunJLpp., 88 A.8d 868. 
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TB. Cel—Barrios v Iwakl. 89 PSd 
417, 88 CaLApp2d 198—Alvemas 
V H. P Co. 10 PSd 688. 187 

CaLApp 681. 

Mo^—Xdttle V TVldener, 88 SW8d 
110. SSO MoApp 586. 

Allegation of existence of warranty 
aa reqnlalta to 

Action for breach generally see su¬ 
pra I 801 b 

Defense, recoupment, set-off or 
counterclaim generally see InfTa 
i 808 b 

78; WVa.—Bishop V Wheeling Mold 
ft Foundry Co., 96 SJBL 1020, 88 W. 
Va. 687 

66 (U. p 888 note 68. 

74b Mo—Farmers Bank of Trenton 
T. Ray ft Son, App, 107 S.W8d 908 

78b SwCL—Black V. B Bw Kirkland 
Seed Co, 166 SJL 800, 168 aa UA 
66C.J.p88Siiote64. 

76L Qa.—Camp v Glaxkesvllle Fdy., 
etc, Woika. 117 BEL 600, 00 Ga. 
App 898—New South Bubber Co 
▼ Muse, 109 SE. 296, 87 GaA.pp 
649 

66 CLJ. p 888 note 56. 
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not precluded from proving it by the &ct that he 
has also pleaded an express warranty, m the absence 
of am effort on the part of the sdler to require 
the buyer to elect So, if the petition appears to 
have been intended to declare on both an express 
and implied unrranty, proof of an implied warranty 
makes out a case for the bu 3 'er, although the peti* 
tion IS ver>* indefinite, if no exceptions hare been 
urged against it,”^ and if the seller denies any war* 
ranty he may, under this denial, show facts negabv- 
ing the implied, as well as the express, warranty 
Proof of express n-arranty excludes proof of im- 
phed uarrant> so 

Where the warranty is not alleged to be in writ¬ 
ing, a parol warranty may be proved,si and it has 
been held that in such a case the presumption is that 
It is a parol warranty and proof of a written war¬ 
ranty IS not adm«ssible.S3 On the other hand, if a 
wntten warranty* is pleaded, a parol warranty can¬ 
not be shown,os nor is proof of implied warranty 
admissible unless the existence of the warranty is 
all^^ or the necessary facts from wrhich a war¬ 
ranty would be implied are alleged.so A bu^-er who 
all^s a warranty by the manufacturer but not one 
by the seller cannot avail himself of a warranty by 
the seller.SS The promise or warranty must be truly 
stated and proved as alleged,os but it is not neces- 
saiy that the proof should be in the exact language 


of the aIlegation.S7 The warranty must relate to 
the particular commodity purchased, and not to some 
other goods ss 

The existence of a warranty need not be proved 
where admitted by the adverse party A petition 
merely alleging a known purpose to use goods m a 
certain wa> does not present an issue of implied 
warranty of soundness or merchantability.^^ A 
bu 3 rer who claims that the penod of wrarranty wms 
extended must prove it*^ Where the buyer relies 
on a special warranty and does not plead a general 
warranty or a new and additional contract of wrar- 
ranty, the case cannot properly be tned on the 
theory that the seller by his acts had converted the 
speaal warranty into a general warranty.^^ 

Scienter. Where the nght of recovery is based 
solely on a breach of wrarranty, allegations of knowl¬ 
edge of the falsity of the warranty or fraud are im¬ 
material and need not be proved,^^ although the con¬ 
trary has also been held.^^ 

Breach. A breach of warranty must be pleaded 
before it can be proved,^^ and cannot be shown un¬ 
der a mere plea of nonperformance of contract 
Any competent evidence showing breach of war¬ 
ranty is admissible under a petition seeking general 
danuges for breach of warranty Having alleged 
an express warrant and its breach, the buyer must 


77. sc—Kellance Tarnish Co. v. 
MulUns I^umber Go, 48 8.E.2d S6S, 
213 S C S4 

7& Tex —^Houk V Berg; Civ.App, 
lu5 SW 1176 

79L Kr—^Yandell v Anderson, 174 
SW’ 4S1, 163 Kr 703 

aOu Oa.—^Pidcodc v Merchants Xat. 
Bunk, 66 SE. 973, 7 Ga.App 303— 
Pidcoek \ Crouch. 66 SE. S71, 7 
Oa.App 299 
65 C J p 334 note 65 

SI. Miss—^Houston v. Burner, 10 
BUSS. 5S3 

8a. Ind—Morgan v Gear, etc, 64 
Ind. 213 

88. Ind —iroodn.ff V Hensley, 60 N. 

E. 312. 26 Ind.App 592 
55 GLJ p 834 note 5S. 

8lh Mo.—Carney v Swift, App, 195 
511. 

Tex.—Batuglla v Thomas, 28 &W. 
885, 1118. 5 Tex.CivJlppb 563 
issue of sslo hy mnmjflm precluding 
imidled warranty of fitness held not 
raised by pleadings.—Guardian Eleo- 
trie Mfg Go. ▼. National Mineral Oa, 
4$ H.BL3d 875. tlS HLApp $43. 

88. CoBOid—BefHgeratkm 3>Isooimt 
Oorpontlon v. Ghronli^ 168 A. 788, 
117 OODB. 45L 


88. Mich.—Watkins v Phalp% 180 
NW 618,165 MlOh. 180. 

55 C.J p 834 note 60 
fiapUed w arr a nty 
Buier, In order to recover from 
seller for breaOh of implied warran¬ 
ty, must plead and prove that huyer 
Informed seller of particular purpose 
for which goods were Intended to he 
used, and that buyer relied on sell¬ 
er's Skill or Judgment.—Sears, Roe- 
bu^ 4b Co V Marhenke, C C.A.Cal., 
121 K2d 598 

87. Me—^Thompson v Mora«|, 47 A. 
900, 94 Me. 350 

Minn.-Bossing v Pederson, 177 N 
W 125, 145 Mian. 276 

88L Okl —National Surety CSo. v. 
Hart Cotton Mach. Co, 235 P. 
213. 106 OkL 107. 

89. Ga.—HaU v. Studehaker Gorp, 
79 aSL 750, 18 Ga.App. 632. 

Iowa—^Davla v Beikhelmer, 122 N 
W 277.162 Iowa 270 

9a Texr—F A. Piper Oa v Oppen- 
heimsr, CivAd>P* 158 8.W. 777 

81. NT—^Barry v American Liooo- 
moUve Auto Oo, 119 NTS 287. 

98 , Mo—Brandtjen db Kluge v Hun¬ 
ter. 145 aw 2d 1008, 285 MoApp 
909. 


9a Axkw—J<din8on v. McDaniel, 16 
Ark. 109 

Del—HoLaehlan v Wllmlnirton Dry 
Gooda Co, 28 A.2d 851, 8 Terry 878 
Ohio—Qalsser v Hlmsen, 25 Ohio 
ClrCUNS. 263 

B.L—Ford V Waldorf System, 188 A. 

688, 57 R.I 111. 

55 C J. p S84 note 70. 

Oo n N t s of prodnot 
In action for damages based on 
breach of implied warranty of fitness 
of product for purpose for whlhh It 
was Intended, In cases Involving sale 
of defective drugs or food. It is un¬ 
necessary to allege or prove that 
manufacturer had actual knowledge 
of contents of product—Pletrus v 
Watkins Co, 88 NW8d 799, 889 
Minn. 179 

94 Oa.—Manes v Kenyon, 18 Ga 
291 

58 CJ p 884 note 71. 

sa Ala—Bessemer loe Delivery Co 
V Brannen, 85 So 58, 188 Ala 167 
86 CJ. p 884 note 78 

9a NT—Chambers ▼. Iisnoaster, 88 
N.T S 25a 8 App Dlv 2ia affirmed 
64 NJD. TOT, 160 N.T 848 

97. Mo^—J. A. ToUn Const Oa v. 

Davla App.. 81 SW2d 474. 

Vt—Patton V. Bellaa, 58 A.2d 817, 
115 Vt 8oa 


1280 



77 O.JS. 


SALES 


prove his all^tions^s and that the defects of which 
he complains constituted a breach of the warranty 
It IS not necessary to prove the specific defects in an 
action on a warranty of fitness for a particular pur¬ 
pose^ Where it is sought to recover for breach 
of implied warranty of freedom from latent de¬ 
fects known to the seller, his knowledge must be al¬ 
leged and proved * Where two warranties are al- 
l^fcd, a proof of breadi of either is sufiScient,* and 
where there are several sales and warranties, but 
the seller knew that the goods were to be mixed and 
that one poor lot would spoil the whole, it is not 
necessary to prove which warranty was breached.^ 

Where an implied warranty of merdiantability 
and conformity to sample is created by statute in 
a contract silent as to any warranty, breach of the 
statutory warranty alone can be pleaded and 
proved ® Where it is difficult to determine -whether 
the petition is one for breach of warranty or resas- 
sion, the seller may prove the condition of the goods 
notwithstanding his answer has denied a warranty ^ 
Evidence that goods were defective is inadmissible 
when the only issue was their conformity to sample.^ 
Where the buyer defendant has pleaded breach of 
warranty, the seller may prove improper use of 
goods by the buyer without so pleading,^ or, where 
breach of a warranty is rehed on, the seller may, 
where he has relied generally, show that the wnt- 


i864 

ten warranty was procured hy fraud.* In a suit 
on notes covenng the purchase price of a inachme 
warranted to be m good workable condition, any 
testimony relative to its workable condition may be 
admitted under a plea of failure of consideration.^* 

Waiver of the breach must be pleaded in order 
to be raised as an issue and this is so of notice 
of defects within a speafied time.^* 

Damages resulting from a breach of w ar ran ty 
must be pleaded m order to render proof thereof ad¬ 
missible,^* and they must be proi ed in order to be 
recovered while a general allegation of damage 
IS sufficient to admit proof of damages necessarily 
resulting from the breadi,^* there can be no proof 
of special damages unless specially pleaded,** but 
if evidence as to fecial elements of damage not 
pleaded is admitted wuthont objection it may be 
considered by the jury** Special damages for 
breadi of warranty, if pleaded and proved, are re¬ 
coverable whether the theory of the pleading is for 
the recovery of damages or for resassion ** Evi¬ 
dence diowing extra cost mcurred by the buyer be¬ 
cause of breadi of warranty is admissible under bis 
plea of failure of consideration, m an action on notes 
for the purchase pnce ** The market or reasonable 
value must be shown in a proper case.** Total 
worthlessness must be pleaded and proved before the 


SSL SD—Totten ▼ Stevenson, 185 
KW 715. 28 SD 71 
M. Oa.—Whitlock Printing Frese 
Mfff Go V WUUama, 89 SB. 818. 
88 Ga.App 761 

!• Iowa.—McCormick Harvesting 

MaCh Co V Brower. 65 KW 587, 
88 Iowa 607 

Mass—Parker v Shaghallan, 188 K 
B 886, 844 Mass 18 
a. Oa.—Snowden v Waterman, 88 
SJS 181,100 Oa. 688 

а. Ga.—Federal Rubber Co ▼ King; 
76 SE 1088. 18 GaAnp 881. 

4. Ala.—Graaselli Chemical Co v 
City lee Co, 76 So 920. 800 Ala. 
178 

б . Idaho —Hsgerman First Nat 
Bmk V Peterson, 279 P 808, 47 
Idaho 794. 

6 L US —Chamberlain v Throckmor¬ 
ton, MC, 808 F 459, 184 CCJL 865 

7. ni—National Time Recorder Co. 
▼ Iowa Mantel Mfg Co, 108 lU. 
App 95 

a Ala.—Cozh V Stewart HO 8a 
804, 816 Ala. 511. 

a WTa.-Morrow v Bailey, 8 W 
Va. 886 

ICL Fla.—^McDonald v Ssndent 187 
So. 182, 108 Fla. 98. 

T7C JS-Sl 


11. Mo—Metropolitan St R. Ca v 
Broderick Rope Co, App. 182 SW 
766, certiorari quashed. Sup., 192 
SW 725 

Tex.—Hodges v Cole, CivJtpp., 117 
SW2d822 

la Mo.—^International Harvester 

Co Y Burch. App, 218 SW 498 
SC—^Knight V Merritt Ekiglneerlng, 
eto. Co, 149 S B. 20,151 aC 808 

la ni—Register Gazette Co v Iat- 
ash, 109 Ill App 286 
66 C J p 885 note 89 

14. Cal—Williams v Ix>wenthal, 12 
P Sd 76. 124 CaU^p 179 

Or—Wentworth & Irwin v Sears, 56 
P2d 824, 158 Or 201 

55 CJ p 886 note 84—42 OJ. p 786 
note 88 

15, Pa.—Parsons Trading C6 ▼ X>o- 
han. 167 A. 810, 818 Pa. 46A 

56 OJ P 885 note 90 

mUtav petttloa. sedlrtng gensMl 
damages for breadi of warranty, any 
oompetent evidence showing amount 
of damages determined on proper bsr 
sis Is admissible.—^, A. Tobin Const 
Co V Davis, MoJkpp, 81 aW 8d 474 

la N a—Pries T Goodman, 87 aB. 

2d 592, 226 Na 228 
Or—Wentworth 4k Irwin v Ssara 56 
P2d824.168Or 801. 

65 CUT p 886 note 91. 
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Benoit knowledge of transaction on 
wMch loss is pcedloatod 
Where buyer. In aellors’ action for 
prlca counterclaimed for breath of 
Implied warrantv but failed to allege 
or prove that sellers had any infor¬ 
mation or knowledge of transaction 
on which bu}er predicated loss of 
profit evidence of snch transaction as 
an Item of special damage was projo- 
erly excluded.—^Price v Goodman, 87 
SB 2d 592, 826 Na 228 
Damages con tempTst e d by pegfcies 
In order to reoover special damag¬ 
es for breach of warranty of artlcls 
purehaaed, buyer must allege and 
prove thkt special damages claimed 
by him are such as were contem¬ 
plated, or may reasonably be said to 
have been contemplated by parties at 
time they made contract-Welle v. 
Oldsmoblle Co of Oregon, 86 P8d 
282,147 Or 687 

17. Ga.—Iieitner ▼ Goodwin, 60 Oa. 
148. 

la Ind.—Teter v Shult^ 88 NA8d 
802.110 IndJkpp. 641. 

19L UJ8—Sa r anac Automatic Mach. 
Corporation v Duke, aaA.Ga., 87 
F2d 486. 

Ml CaL—Randolph Marketing Ca v 
Wood, 228 P 78, 65 CaLApp. 98 
Wash.—Burnley v Shinn, 141 P 888, 
80 Wash. 840, Ann.Cas.l916B 86. 
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btQrer can recover as damages tbe price paid for 
the goods.^^ 

(2) General Issue or General Denial 

Although there io authority to the oontraryf aecord- 
Ing to aomo doelalona under the general Issue or general 
denial in an action for the price a breach of warranty 
may be shown by way of recoupment or In defense; 
but In an action of warranty* the seller cannot under a 
general denial prove a release of the claim for damages 
or a waiver of the breach* although other dsfenaes may 
be open to him. 

Although m some jurisdictions the contrary rule 
pre\*ails,-^ according to some deasions under the 
general issue or general denial m an action for the 
price a breach of warranty may be shown by way 
of recoupment.^* or in defense.*^ It is, however, 
the rule m some jurisdictions that notice of the spe¬ 
cial matter must be given.** In an action of war¬ 
ranty the seller cannot, under a general demal, 
prove a rdease of the claim for damages,** or a 
waiver of the breadi,*^ but the defense of insn£5- 
oency of notice of the breach is open to the seller.** 
and evidence tending to show noncompliance with 
the condition on whidi the warranty was based is 
admissible ** 

h. Yarianoe 

In actions In which a breach of warranly Is rellsd 
on. proof of the facts aassntlal to tha cause of action or 
dsfsnss must correspond to the allegations* and if It dots 
not the variance may be fatal. 

In accordance with general rules whidi apply in 
actions in which a breadi of warrant is rehed on 
either as a cause of action or as a defense or 
counterdaim. the proof of warrant must corre¬ 
spond to the allegation as to its terms, and if it does 


not the variance will be fataL** Thus proof of a 
quahfied warranty will not support an all^^tion of 
an absolute warranty.** If there is a substantial 
correspondence between the all^;ations and the 
proof, however, minor discrepancies will be disre¬ 
garded.** Thus the fact that the warranty proved 
IS not in the same words as the warranty alleged 
will not constitute a fatal variance if it appears 
that the two expressions as generally understood and 
used are of the same import,** especially where the 
pleadmg purports only to set out the contract sub¬ 
stantially *^ Proof of a waiver is not a variance 
where, although the waiver is not speafically al¬ 
leged. the facts of the transaction as set out m the 
pleadings point condusivdy to a waiver ** 

Consideraium. A material variance between the 
consideration allied and that proved will be fa¬ 
tal .** but there is no variance where the considera¬ 
tion IS alleged as a certam sum and the proof is of 
an acceptance for that sum.*? or that the pnee was 
paid m speafic articles.** or that the price was paid 
partly m cash and partly m property,** unless the 
various items do not amount to the consideration 
alleged.^* 

TJie breach of warranty must be proved as laid,^* 
and an allegation of warranty that a horse sold 
was gentle when in fact he was not gentle is not 
supported by proof that he vras not well broken.^* 
Where the allegation of breach is that a horse sold 
had a certam disease, proof that the animal had 
seeds of such disease whidi devdoped into a perfect 
disease is not a vanance.** An allegation that no¬ 
tice of the breadi was given as reqmred by the 
provisions of the contract is not supported by evi- 


gi. Tex.—EL F Elmburg Co v Dan- 
lap Hardware Oo.. dvApp. SS4 
STT. 700. 

gg. Qkl—Hurd V Spurgln, 220 P 
324 96 QkL 62. 

55 C J. p 833 note 40 

gg. Ind.—Comparet v. Johnaon. 6 
Blackf 59 

55 GU. p 833 note 41. 

go. Ala.—^Robinson v Windham. 9 
Port. 397. 

gs. WTa.—Ohio RIvor Contract Co 
▼ Smith. 85 8 EL 871. 76 WVa. 603 

55 a J. p 883 note 43 

SSL Ind—MUhollln v Sharp. 41 HLEL 
552. U XndJLppL 697. 

gy. Vew.—iKaahna River Papw Co 
V Undsay. 136 HE. 358. 242 Mhsa. 
206. 

SBm Were—Jamrog v. H. U Handy 
OOL. 187 KJB. 646, 284 Uasa. 195 

gou Ibwa.—Broer v. Dr Wteton*! 


Vlgortone Co. 4 KW2d 416. 231 
Iowa 1276 

80. 27 T.—Isaacs ▼ Wanamaker. 127 
XTS 246. 71 Htee. 56. 

55 C.J p 836 note SO 

81. 17H.—Deming v Foster, 43 K. 
H. 165. 

55 C J p 836 note 1. 

38. Ey—J L case Threshing Mach. 
Co V Myerw 69 SW 956. 24 EjrJj. 
734 

55 C J. p 836 note 89 (dj. [e] 

• Alleged vazlanoe held Imaateclal 
Ey—W T Turner 4b Son v Hhlated* 
SS aW2d 17. 2S6 Ky 822. 

83. HL—Phelan v. Andrew^ 52 IIL 
486 

55 GU p 836 note 8. 

8 C HL—Phelan v Andrews, s up ra. 
55 CU. p 836 note 3. 

88 . Cal^Ventora Hfg. eta, Ca v. 
Warfield. 174 P. 382. 37 CaLApp 
147. 


88 . Ohio-McMillan v Theaker, 12 
Ohio 24. 

66 eXJ p 836 note 6. 

87. Ala.—Brown v. Jones. 34 Als. 
463 

sa NHL—Webster v Hodgkins, 25 
NJS. 128 

8 a Eng—HSnds v Barton, 9 East 
849, 108 Reprint 606—Saxty v 
Wilkin. 11 H. 4b W. 622, 162 Re¬ 
print 954. 

4a Mldh.—Harrington v Worden* 1 
Mich. 487. 

41. Mate—Bodortha v. miSlon. 2 
Allen 847. 

NJ . Oot piu i Jnxis oUed in Wood 
Motor Car Co v Tobin. 1 A.2d 199* 
200. 120 N.JJALW 687. 

56 GU p 887 note la 

4a Mesa—Bodortha v. Phelon, 2 
Allen 847. 

4a Maaa—Woodbury v. Robbing 10 
Cosh. 520 

55 GU p 837 note 12. 
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dence of a waiver of such notice.^^ In the absence 
of objection to the petition there is no variance 
when the breach is alibied in the r^ly, although 
technically it should have been allied m the peti¬ 
tion 

Damages Under a complaint based on a breach 
of warranty and contaming allegations of worth¬ 
lessness of the chattel sold and an offer to return, 
evidence of damages arising from the necessity of 
spending money to keep it in repairs is at variance 
with the issues made by the pleadings 


§ 365. Presumptionfl and Burden of Proof 

As s oensrsl nils the burden of proof Is on the party 
relying on a breach of warranty to show the warranty^ 
the breach, the resulting damages, and performance of 
the conditions as to which the right to aasert the war¬ 
ranty depends or waiver thereof or excuse for nonper¬ 
formance, the burden Is on the seller to show matters 
relied on In defense of liability for breach of a warranty 
Presumptions may or may not be Indulged as to osrtaln 
facts according to the clreumstanoss of the cassw 

The burden of proof is on the party relying on a 
breach of warranty to ^ow the warranty,the 
breadi thereof,and that his loss resulted from the 


4a H6—Nldhols V. liSrkln, 79 Mo 
364 

4B. ns—'Watjen v IjoulsviUe To¬ 
bacco Warehonse Co, Sy. S40 F 
919, 158 COA. 605 

aa m—Olney Seed Co v. Johnson 
Farm Ekialpment Co, 97 KB.3d 
480, 842 UlApp 549 
4f7. US—Sehlottman v Pressey, 
DC Colo, 96 FSnpp 979 
Colo—Flllott V Parr. 66 PSd 819, 
100 Colo 804 

DC.—Livingston ▼ Fohrman. Mon. 
App . 87 A.2d 747 

Dl —Beckett v F W Woolworth Co, 
84 NE2d 487, 876 HI 470—May¬ 
flower Sales Go ▼ IVasler, 60 K E. 
8d 188. 885 1U.APP 814—FTaiier 

V Allison, 48 KBL8d 967, 815 lU. 
App 858 

Ind—^Moorman Mfg Co v Barker, 
40 KmSd 848, 110 lUdJlpp 648 
Iowa.—Broer v Dr Fenton’s Vigor- 
tone Co. 4 N.W8d 416. 281 Iowa 
1376—Peet Stock Remedy Co v. 
Bruene, 880 MW 887, 810 Iowa 
181 

Me —HCnderson v Berce, 50 A.8d 45, 
148 Me. 848, 168 A.L 1 .R. 578 
Minn.—Oocpna Jdrls cited la Kavli 

V Leiftnan, 898 MW. 810, 818, 807 
Minn. 549 

iJiaa —J C. Penney Co v Scarbor- 
ooffh, 186 So 816, 184 Miss 810 
MT-^Bennett v Piscitello, 19 MYS. 
2d 777, 859 AppDiv 964. affirmed 
88 ME 2d 851. 285 MT 584, rear¬ 
gument denied 84 MR 8d 908. 285 
NY 748 

MC—Oorpiis Jims quoted la Furst 
V. Taylor. 169 SB. 185, 186, 804 M 
C 608 

Ohio—^Kopdove v HInsoh, App., 71 
M&2d 518 

Tez.-^Rawls v. Holt, Civ^App, 198 
SW8d 586, error refused, no re¬ 
versible error 

Va.—Blsrthe v. Camp Mfg. Co, 88 
SB8d 659, 188 Va. 488. 

Wash.—Gtolsneas v Soow Bay Paek- 
Iny Go, 188 P.8d 740, 16 WaslLld 1 
—Randanlte Co v. Smith, 80 P8d 
88, 178 Wash. 890. 

55 C J p 887 note 15. 

anpllsd wan aa ty of goods sold by 
desoodption 

Where evidence showed that goods 
were sold by description, buyer who 


sought to reoovw for breach of al¬ 
leged implied warranty under Uni¬ 
form Sales Act had burden of show¬ 
ing that goods were bought from a 
seUer who dealt in goods of that 
description.—Globe Liquor Go v. San 
Roman. COAJll., 160 F2d 800, af- 
flrmed In part and remanded in pert 
on other grounds 68 SCt 246, 882 
US 571, 92 LJBd. 177, rehearing 
denied 68 SCt. 450, 888 U.S 880, 92 
L.Ed. 1115 
Bale 

Where plalntifCe sued in assumpsit 
for breach of Implied warranty they 
were required to establish a sale or 
contract of sala—Loch v. Confalr, 
68 A.2d 24. 861 Pa. 158. 

ReUsn cs on aenssrfs akin sad Judg¬ 
ment 

Buyer suing for breach of implied 
warranty had burden of proving that 
in making purchase buyer rdled on 
seller’s skUl or Judgment. 

DC—^Mars v Herman. Mun.App., 87 
A.8d 851 

IQr—Great Atlantic 4b Padflo Tea 
Co V. Eisemao, 81 S.W2d 900, 
869 Ey. 108 

MJ)—Bakke v Nelson. 876 MW 
914, 68 MD 66 
55 CUT p 837 note 15 M 

XaisBt defect 

In order for buyer to recover for 
personal injuries on ground of sell¬ 
er’s breach of express warranty in 
conneetlon with sale of ladder, buyer 
was required to show that express 
warranty covered latent defect which 
caused ladder to break.—Turner v 
Central Hardware Co., 186 SW8d 
608. 858 Mo 1188, 158 A.LH. 1403. 

4flL U S —4kiirpiui JlUrls elteA in Joh n 
A. Johnson ft Sons v. U. S.. CCJL 
Md., 158 F2d 684, 688, certiorari 
denied 66 RCt. 1878, two cases, 828 
US 865, 90 LRd. 1686—Newcomb 
V York Ice Machinery Corporar 
tion, CCJLTex., 68 F8d 81A cer¬ 
tiorari dismissed, 54 ELCt. 718, 898 
US 658, 78 LJEd. 1506—Jjord ft 
Spencer Co v. Egan, Fickett ft 
Co, DgMssa., 94 F.Supp. 786— 
U S., to Use of Baltimore Brick 
Co V John A. Johnson ft Sons, 
DCLMd., 65 FSopp 614, affirmed, 
aCA.. 158 F.3d 584, oertiorazl de- 
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nled 66 set. 1878, two cases^ 888 
U S 865. 90 LRd. 1686. 

Aris.—Murphy v. Matlonal iron ft 
Metal Co., 287 P2d 819, 71 Alls. 
828. 

Ark.—Hydrotez mdostries v. Sharpy 
808 &W8d 188, 818 Ark. 886— 
STankee, Ina v Bennett, 146 S.W 
2d 168, 201 Ark. 649 

Cal—Dougherty v Lea 168 P2d 64, 
74 Cal.App2d 182—Vaocarexsa v 
Sanguinetti. 168 P2d 470, 71 CSL 
App8d 687—Ice Bowl v Spalding 
Sales Corp, 183 P2d 846. 56 Cal 
AppSd 918—Corpus JUxis cited ha 
Yeremian v Turlock Dehydrating 
ft Packing Co, 85 P2d 615, 518. 
80 CeLApp 2d 93—Consolidated 
Pipe Co V Gunn. 85 P 2d 850. 140 
Cal App. 413—Corpus Juris cited 
ta Alvamax v. H. P Garin Co.. 
16 P8d 688. 665. 127 CalJtpp 68L 

DC—Livingston v. FUhrman. Mun. 
App., 87 A.2d 747-^Uars v Her¬ 
man, MunJLpp., 87 A.2d 851 

HI —Bowman v Woodway Storea 
177 ME. 727. 845 HI. 110—MCy- 
flower Sales Co. v. FTaxier. 60 MRL 
2d 128, 836 H1.APP 814—FTasler 
V Allison, 43 MB 2d 967, 816 HI 
App 258—Stanton v Sears, Roe¬ 
buck ft Go.. 88 ME.3d 801, 818 
HLApp. 496 

md—^Moorman 2dfg Co v. Barker, 
40 MR.3d 848, 110 Ind App 648. 

Iowa.—Broer v Dr Fentons Vigor- 
tone CC, 4 MW 2d 416, 211 Iowa 
1376—^Peet Stock Rem^y Co v. 
Bmena 880 MW 827, 210 ICwa 
181. 

Ean.—Swengel v F ft EL Wholesale 
Grocery Co, 77 P2d 980, 147 Ran. 
555. 

By’—Great Atlantic ft pacifle Tea 
Co V Blaeman, 81 SW2d 900, 269 
Ey 108—Newman v. Preston Mo¬ 
tor Go, 64 SW3d 168, 250 ET 818. 

Ls.—WomaCk v Lafayetts Furniture 
Oou, App, 60 So.2d 848—Sslmbsch- 
Burckett Go v. Hardeman, App» 
160 So. 460—Brewster v. Shreve¬ 
port Brsss Worka 141 Sa 424, 19 
LaJkpp. 618. 

Me —Henderson v Berce, 50 A.8d 46, 
148 Ma 842, 168 AX R. 672. 

Mesa—Nicholson v American Hide 
ft Leather Oa, SO MRL2d 876, 807 

Mssa 456. 
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bi«a<& of such wamurty.** The tmrden of proof is from tiie breach,*® and a performance of the condi- 
yicTb on such party to diow t hg damages resulting tions on which the right to assert the warranty dc- 


aOniL—iSVame v Hctbitnaii, S9 KW 
2d 881, 228 Minn. 468—Cfoxpu 
9aaAm oltod S& Ka\li v Lielftnan. 
292 210, 212, 207 Minn. 648^ 

Potter Mfff Ga t BemfdJI Lutber- 
an Hospital, 246 XW 470, 18S 
Minn. 82 

Miss—J C. Penney Gb ▼ Searbor- 
ooffb, 186 So 816. 154 Miss. 810. 
XJ—Oocpns Jnzis oSted la Wood 
Motor Car Co v Tobin, 1 A.2d 189, 
200. 120 NJLaw 5S7 
XC—Van Gdlder Tam Co v Mau- 
ney, 44 SE.2d 601, 228 XC 90— 
Oocpiis dtixls anoted la Fnrst ▼. 
Ta\lor. 169 SJBL 185, 186, 204 Xa 
608 

XD—Citlsens* Bank of Hutchinson, 
Minn, V Crane Creek Tp., 281 X 
W 281, 69 XD 604 
Ohio—Martin ▼ Cofltaan, 95 XB.2d 
2S6, 87 Ohio App 898—Kopelove v 
Hliiscb, ApPm 71 XE.2d 618 
Okl—Rice Braaassa Motor Go. 

61 P2d 680, 177 OU 686. 

Pa.—Oocpns Jtnds sited la T7 8 
OiDsnm Co. V Birdsboro Steel 
Foundry 4k Mach. Go, 52 A.2d 
244. 848. 160 Pa.Snper 648 
Tenn.—I>a\is-Watkins Mff Go v 
Xashvllle Pure Milk Company, 8 
TennA.pp 32. 

Tex^Rawls ▼. HOlt, Cl\ App, 198 
8W2d 586b error refused, no re¬ 
versible error 

Vt—Oocpos 5bcis sitsd la MOler 
V. Bossier, 181 A. 105, 106, 107 Tt. 
479 

55 C J. p 887 note 16—42 C.J. p 787 
note 17. 

Wanraaty of title 

(1) Buyer In action for breacfh of 
seller's warranty of title has bur¬ 
den of proving that third person’s 
title was superior to that of eeUer 
Conn.—Geary v. Basha, ITS A. 107, 
118 Conn. 474. 

XJ—C A. Oesterman, ine, v Hiny 
Auto FlnancOi 166 A. 704, 111 X J 
law 110. 

Tenn.—Bundi v. D 8. Etheridge Go, 
180 8 W2d 225, 27 TennJkpp 207. 
55 GLJ p S37 note 16 (aj 
(2X Buyer may eettle with insur¬ 
ance company, claiming amount paid 
by It under theft policy on automo¬ 
bile purchased, without notico to 
seller, but acts at his peril in so 
doinyw—Bunch v D 8L Etheridge Co., 
supra. 

Wi arranl gr of dtasss for wear 
la action by buyer against sbller 
to recover for dexmatltls allegedly j 
caosed by wearing of article bought 
ftem sdller, Imyer had burden of 
proving that artiOle was unlit to be 
worn by nonnal persons, and could 
not recover by mertfy showing that 
It was unlit fOr him or for some one 
mmaoslly soseeptibla—Iiongo v 

Touralne Stores, 86 XBLld T9A 819 


727—Payne v B. H. White Co , 

49 XE2d 425, 214 Mass. 62. 
ITafltBSSs at time of sals 

(1) In action by buyer against 
sellers for breach of alleged implied 
warranty of fitness of com, burden 
was on buyer to prove that com did 
not conform to contract at time of 
sale and was unfit.—El Zarape Tor¬ 
tilla Factory v. Plant Food Corp., 
208 P2d 18. 90 GalJkpp2d 886. 

(2) In action against manufactur¬ 
er of food intended for human con¬ 
sumption and for sale by retailers, 
burden is on consumer to show that 
food was unfit for consumption when 
it left manufacturer's possession and 
oontroL—Cudahy Packing Go v. Bas¬ 
kin, 155 Bo 217, 170 Mlsa 884. 

(8> Under statute^ where the vices 
or defects complained of did not 
make their appearance within three 
days after the sale and, therefore, 
statutory presumption that defect or 
\lce existed prior to sale did not 
arisen buyer had burden of proving 
that the vices or defects existed 
prior to ssla—WmnaCk v Lafayette 
Furniture Go., IaAoP, 50 So8d 848 
—B<diexnayder v. Stanshur>, La. 
App, 45 So 2d 545—Acorn Bellnlng 
Co V Ringgold. LaApPn 198 So 894 
—Ooode-Ctge Drug Co. v. Ives, 198 

50 818, 16 LaJkpp 888—40 OJ. P 
1888 note 85 M. 

(4) Statutory presnmpUon that 
>lce appearing in article sold within 
three days after sale existed before 
sale did not exclude inference that 
\ice existed before sale from evi¬ 
dence of defects appearing more 
than three days after sale—Stand¬ 
ard Motor Car Co. v St. Amant, 184 
So 270, 18 La.App 298, reversed 
on other grounds 188 Sa 461, 18 La. 
App. 298 

Paoksged foods 

In order to hold the manufacturer 
or packer liable for breach of war¬ 
ranty, it must he shown that the 
food was unwholesome at the time 
the original package was opened so 
that the possibility of contamination 
through some source not under the 
control of the manufacturer or pack¬ 
er ia excluded.—Geianess v Scow 
Bay Padklng Co., 182 P.2d 740. 16 
Waali.Sd L 

40U Iowa.—Broer t. Dr Fenton's 

Vlgortone Co.. 4 K.W2d 416, 231 

Xowa 1276. 

(1) In action for alleged breach 
of warranty that food sold was fit 
for human consumption, burden was 
on purchasers to show a causal con¬ 
nection between eating of the food 
purchased and their eubseuuent 111- 


.m—Blarjeake ▼. Thompson's Res¬ 
taurant Co.. 59 XJS.2d 820. 226 lU 
App 189 

Mass—Miller ▼ W T Grant Co, 
19 XB.2d 704, 802 Masa 429— 
Monahan v Economy Grocery 
Stores Corporation, 186 N.B. 84. 882 
Mass. 548 

(8) Buyer, suing for trlchinosia 
contracted from eating pork chops 
and alleging that chops were thor¬ 
oughly cooked, had burden of es- 
. taMlehIng that trichinm infested 
“ pork when thoroughly cooked would 
cause trlchinosia—Fain stein v 
Daniel Reeve% Inc., D.GLX 7.. 14 
FBupp. 167. 

(8) Purchaser sued for price of 
cattle powder oounterclalmlng for 
breach of warranty to prevent clover 
bloat had burden of proving that 
cattle died from clover bloat.—Peet 
Stock Remedy Co v Bruene, 880 X. 
W. 817, 810 Iowa 18L 

sa Cal—Yaecareisa ▼ Sangulnetti, 
188 P2d 470, 71 CalAppSd 687— 
Williams V Lowenthal, 12 P 2d 75. 
124 Cal App 170 

Ga—Studebaker Oorp r. Xall, 62 
SB.2d 198, 82 GslApp 779—D 8. 
Brandon 4k Co v EL M. Franklin 
4k Co, 167 SSL 612, 46 OaApp 208 
HI —Haberkom v Lawrence. 68 X E. 
8d 621. 829 UlApp 404—Woodford 
Distilling Co V Remington Type¬ 
writer Go., 174 BlApp 244. 

Ind.—West Virginia Coal 4k Coke 
Corp. V Kokomo Sanitary Pottery 
Corp, 21 XJB.2d 448, 106 IndJkpp 
687 

Ma—Henderson ▼ Berea 50 A.ld 46, 
142 Ma 242, 168 A-LJL 672 
MO.—Slaska v Idxl, 47 A.2d 502. 186 
Md. 580—Petite v. Homea Xna. 41 
A.8d 71, 164 Md. 877 
Mess.—iNlefaolson v American EUde 
4k Leather Co, 80 XB.2d 876, 807 
Mass 456. 

Miss —J C Penney Co ▼ Scarbor¬ 
ough, 186 €k> 816, 184 Misa 810 
XJT—luUneei v Rloa 82 A.2d 469. 
ISO X JLaw 27L 

XCb—Van Gelder Tam Co v Mau- 
ney, 44 SJB.2d 601, 228 XC 99— 
Oocpns auds gooM la Purst v 
Taylor. 169 SJSL 186, 186, 204 X.C 
608 

Ohio—CsBton Hardware Go. ▼ Hal¬ 
ler, 58 XJBL2d 509, 142 Ohio St. 
54L 

Fa-^lfo8fcowits V SloCk; 171 A. 400, 
112 PaSnper. 618. 

Tea—Rawls v. Holt, dvApp, 192 
8.WSd 626, er ror refttsed, no re¬ 
versible error—wmiexns v. Mutual 
Motor 00.. avApp, 67 8W2d 906 
55 GLJ. p 836 noU 17—43 CLJ. p 786 
note 87. 
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pends®^ or a waiver thereof®* or excuse for non¬ 
performance.®* Where there was an express war¬ 
ranty but the buyer relies on an implied one, the 
burden is on him to show that the implied warranty 
IS not inconsistent with the express warranty®^ It 
IS, of course, error for the court to place too great 
a burden of proof on a party.®® 

Where the evidence for the buyer makes a prima 
facie case, the burden of giving evidence to rebut it 
rests on Ihe seller®® The burden is on the seller 
to show matters relied on m defense of his liability 
for breach of warranty,®7 as where he alleges that 
the insufficiency is due to lack of proper care on the 
buyer's part,®* or to other causes,®* or that the buyer 
has waived the breach ,®* and so the burden rests on 
him to show facts m mitigation of damages.®^ 

While it has been held that a presumption of war¬ 
ranty of title arises on proof of a sale of a chattel,®* 
and that, when the sale has been shown, the burden 
IS on the party denying the warranty and resisting a 
recovery growmg out of it to rebut the presump¬ 
tion,®* ihtrt IS authority to the effect that in the ab¬ 
sence of auctions as to the terms and conditions 
of the sale the existence of an imphed warranty of 
title cannot be assumed.*® 

Where under the same conditions several persons 
who have eaten the same food became similarly ill. 


an mference may be drawn that the food which 
all had eaten was unwholesome and was the cause 
of their illness,*® but an mference to the contrary 
may be justified if only one of the persons became 
sick.*® Although It has been held that in the case 
of a bottle sealed with a crown cap there is no in¬ 
ference that the contents are m the same condition 
on opening that they were in when sealed,®* ac- 
cordmg to some decisions, wrhere food reaches the 
ultimate consumer m the onginal package in which 
It was placed by the producer in such form as to ex¬ 
dude the probability of deleterious matter obtaining 
entrance therem, the presumption is that the food 
15 then in the same condition that it was when 
placed therem by the producer,®* and that if it was 
unwholesome m character it was due to some fault 
on the part of the producer,** and it wnll not be 
presumed that a third person wToxigfully put a 
deleterious substance m the food ,7* but where the 
food does not reach the consumer m the original 
package the consumer must prove that the deleteri¬ 
ous matter wms m the food when it left the pro¬ 
ducer's control 

Where the buyer did not specify any particular 
type or grade of goods when he placed his order, it 
can be properly mferred that he relied on the seller’s 
dall, expenence, and judgment to fumi^ the grade 
which his needs require,^* but no such mference 


ai« TIB —Hunt tFoodm ▼ G««r Broa, 
DaOoan., 88 FSupp 702 
Iowa.—Broor v Dr. Fenton's 
tone Oo. 4 KW2d 418, 281 Iowa 
1276—Peat StoOk Remedy Co v 
Bruene, 280 NW 827, 210 Iowa 
1*1 

B:y—Henry Porter ds Oo. v iMcy, 
106 SW2d 818, 268 Kjr. 666 
1C6 —W Lb Fleleher 6b Go v Oom- 
well. 48 8 W 2d 428, 828 Ho 988 
Wash.—Randanite Co v. Smith, 20 
P 2d 88, 172 Wash. 890 
56 CJ p 888 note 18. 

88 . US —Columbia Axle Co ▼ 
American Automobile me. Co, 
CCLAOUo, 68 F2d 206 
Iowa.—^Merchante' Nat. Bank v 
Griaaby, 149 NW 626, 170 Iowa 
675 

68 . Iowa.—Broer v Dr Fenton's 
Vlgortone Co^ 4 N.W2d 416, 281 
Iowa 1276, 

B4i He.—Ray Motor Oo v. Stanyan, 
122 A. 874, 128 Me. 846 

88 . Mo—Shannon v Abell, 158 RW 
62, 169 MoJLpp. 598. 

86 CJ p 889 note 86 
88 . Mlsa^Bledenham Candy Co v 
Moore, 186 So 628, 184 Hlaa 721. 
8 V. Fla.—OorpuB taeSa etied la 
xmited States Bobber Producta ▼. 


Clark, 200 So 885^ 889, 146 Fla. 
681 

lA.—Cobb ▼ Davidson. 68 So 2d 225 
Baldwin Salas Co ▼. Mitchell, 
142 So 700, 174 La. 1098—Paaaman 
▼ Alexander, App, 4 So 2d 787 

WVa.—Waurb v. Bluefleld Supply 
Co.. 160 8JD. 872, 107 WVa. 671 

Wls.—Alex G Goetbel Sheet Metal 
Works Co ▼ American Lacs Pa¬ 
per Co, 251 NW 474, 218 WlM, 248 

55 C.J. P 889 notee 24-26 

88 . 17a.—Cocpua JWOm cited la 
United States Rubber Products ▼ 
Clark, 200 So 888, 889, 148 Fla. 
68L 

55 CJ P 889 nota 2A 

68 . H6—Montacua Compreaaed Air 
Oo. V Fulton, 148 aW. 422, 166 
Mo App. IL 

65 CJ. p 829 nota 28. 

eOi HAsSi^—Country Clnb Soda Oa 
V. ArbnOUe, 181 NJL 256, 279 
Maas 12L 

Tax.—Hodsea ▼. Ode, GivApp., 117 
8W2d 822, 

55CJ.P 889nota26. 

81. bHnw- —Plonaer ESoctrlo Co ▼ 
McCurdy, 186 N.W. 776, 181 Minn. 
804 

VL—Patton V Ballam, 58 A.2d 817, 
115 Vt. 808. 
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68 . NC—Hodsres ▼ WTUklnson, 15 
8 B. 941, 111 NC 55, 17 LJELA. 646. 

SC—BCanldin v. MllfOrd, 121 BJBL 
547, 127 S C 508 

Implication of warranty sea supra 
i 884 

68 . N.C—Hodges WUklnaon, 15 
SB. 941, 111 NC 56, 17 LJEUb. 
546 

SC—Mauldin ▼ MUford, 121 SJBL 
547, 127 SC 608 

64. Or—Walln ▼ Young, 180 P.2d 
536, 181 Or 185. 

68 . Mass.—Johnson v Xaiiavo% 8 
NB.2d 484, 298 MAas. 878. 

66 . Uasai—Johnson ▼. XAnavoa, su¬ 
pra. 

67. m.— Wllliama ▼. Paducah Coca 
Cola Bottling Ca, 98 NA12d 184, 
S4S BLApp. L 

aa Misa—Cudahy Pa^lnr Oo. ▼. 
Baskin, 155 So. 217, 170 Miaa. 884. 

66 . WaAh.—^Selanaaa ▼ Seow Bay 
Packing Go., 182 P.2d 740; 16 
Wa8lL2d 1. 

i7a Mlssd—OurtlBS Candy Oo. v 
Johnson, 141 So. 762. 168 Miss. 426 

71. las&r—Cudahy Pa^ng Co v. 
Baskin, 155 So. 217, 170 Mias. 884 

78. N J—Flexmir, me, V lAndeman 
& Co., 78 A.2d 248. 4 N J 509 
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arises where the buyer speafies the type or grade-^ 
WTiere there is a sale by a- trade-name, the parties 
are presumed to have intended such sale.'^^ 

Wliere a pro\’ision m a seller’s printed order 
form that no representation or guaranty had been 
made by the salesman on behalf of the seller which 
was not therein expressed is stncken, the inference 
arises that representations or guaranties not therem 
expressed had been made.^^ There is a presump¬ 
tion, in an action for breach of ivarranty urhen 
there is no e\idence to the contrary, that the price 
for which the article sold was its represented val¬ 
ue ^ and the contract pnce may, m the absence of 
e\’idence to the contrary, be taken as proof of the 
\alue of the goods had they conformed to the war¬ 
ranty."* It will not be presumed that all articles 
sold were defecti\e because some were,^^ and the 
fact that the goods a short time before a sale with 
warranty had belonged to another raises no pre¬ 
sumption that at the time of the sale they did not 
belong to the seller."^ There is no presumption that 
one insisbng on another purchasing material from 
him warrants more than the quality of the material 
or that It IS suitable for the purpose for whidi it 
IS to be used.^0 It may be assumed that a salesman’s 
representations were made only in the lig^t of his 
expenence in handing the brand of merchandise in 
questions^ Breadi of warranty is never pre- 
sumed.^3 In the absence of e\idence of the meamng 
of the word ‘Vaterproof,” it will not be assumed 


that a warrant 3 ^ of a waterproof watdi warrants 
the ‘watdi to be waterproof regardless of conditions 
and treatment^ 

Effect of acceptance or retention of goods Where 
the person assertmg a breach of warrant has ac¬ 
cepted, retained, or failed to return the property, 
the presumption is that he waived defects^^ or that 
the article sold corresponded wuth the warranty 
but this presumption does not apply to latent de- 
fects^^ or where the seller expressly agrees to rem¬ 
edy existing defects in the article sold.^^ The pre¬ 
sumption is rebuttable,^^ and the burden is on the 
purchaser to show such reasonable excuse for his 
acts as will rebut the prestimpbon,^^ and to es¬ 
tablish that notice of the broken promise or breach 
of warrant was given to the seller withm a rea¬ 
sonable time after he knew or should have known 
that the performance of the seller was objection¬ 
able.®® 

Intent to warrant will be condusivdy presumed 
from a positive assertion or representation intended 
to mduce a purchase and which does induce the buy¬ 
er to purchase relying thereon.®^ 

Reliance on warranty will be presumed where the 
warranty is part of the contract of sale and part of 
the consideration of the purchase price, according 
to one new,®® but there is authonty to the effect that 
the burden is on the buyer to prove reliance on the 
seller’s affirmation®® and that the buyer’s failure to 


78. X* J—Flexmlr, Ino, v. Undeman 
&, Co, supra. 

74. Mass—irhlttr Mfs Co v aarl^ 
ISO X.B SIS, STS Mass 870 

Va Ind.—Kina v Edward Thomp¬ 
son Go, 104 XE. 106, 56 IndJLpp 
274. 

78. Tezm—Oarr ▼ Youna, Ch., 62 
STT 6S1 

Tex.—autta Percha, etc, Mfa Co v 
Cleburne, Ci\.App, 107 SW 157. 
]v\ersed on other arounds 112 
SW 1047, 102 Tex. 36 

77. rs—Eltter v Erlich, COA. 
XY^ 152 (F 2d 181 

78. Wis.—J L Case Flow TVbrks v. 
Xiles, etCn Co, 68 XW 1018, 80 
TVlaL 590L 

79. Ey—Tipton V Triplett, 1 Mete. 
570. 

8 QL —adeziwether Sopidy Co 

Bosr, 118 So 465b 16 l«a.App 161 

81. Miea— J. CL Fenner Go ▼ Scar^ 
borouah, 186 So 816, 184 Mfee 810 

88 . ULr—Burt v. Garden City Sand 
Co., 141 BLAmp. 608, affirmed 86 
XB. 1055, 217 m. 478. 

53 CJ p 888 note 84. 


88 . DC.—Lblnaston v Fuhmian, 
MunJtpp. 87 A.2d 747. 

84 , US—Newcomb v York Ice 
Machinery Corporation, CCJLTex., 
56 P 2d 576 
55 C J p 888 noU 20. 

SB. Wash.—Fink v Marr, 142 F 
452. 81 Wash. 93 
55 CJ. p 839 note 21 
88 . Ga.—Jones v Enlahtstown Body 
Co, 184 SE. 427, 52 Ga.App 667 
87 Ga.-^ones v Enlahtetown Body 
Co, aupra. 

Mma fado snffioieaegr to xehnft pre- 

Fact that aareement was made 
with aeller'a enthorlsed eaenta to 
correct deUdeneies in Ice-makina 
machinery waa hald sofflcient prlma 
facie to rebut presumption of ac¬ 
ceptance aiiaina from Irayer’e re- 
talnina machinery knowina of de¬ 
fects—Newcomb ▼. York lee MSr 
chlnery Corporation, GLCLA.Tez., 56 
F2d 576. 

88 . U 8.—Newcomb v York Ice Mar 
ehlneiT Corporation, supriL 
88 . U8—MSimet Coal Ga ▼. Feo- 
ple's Goal Co., Ohla 826 F. 646. 
141 aCJL 402. 

55CJ. p 888note28. 
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9a Oolo—BL J Scarry ds Co v 
Paper Products Co, 284 P2d 940. 
122 Colo 589 

Mass—Monroe Auto Equipment Co 

V Bloom, 88 NE.2d 881, 886 Maas. 
65—Murphy ▼ GUchrist Co, 88 
XB.8d 427, 810 Masa 685-^aniroa 

V H. li. Handy Co, 187 NE. 540, 
284 Maaa 195. 

Or.—W. 8 Maxwell Co ▼ Bonthem 
Oreaon Gas Corp, 74 P.8d 694, 158 
Or 168, 114 JlXjJSL 697, adhered to 
75 P2d 8, 168 Or 168, 114 
687 

SD—Jan Ree Frocks v Fred, 2 NW. 
2d 690, 68 SJ> 866 

91. Iowa.—EUis V Berkley, 142 X 
W 208, 160 Iowa 658—Zimmerman 
▼ Brannon, 72 KW. 489, 108 Iowa 
144. 

Intent to warrant acnereJly see su¬ 
pra 8 810. 

sa ICtauL—Saunders y. Cowl, 277 
XW. 12. 201 Minn. 574. 

55 OJ p 889 note 88. 

98. Miea—J C Penney Oo v Seer- 
boronA 186 So 816,184 !««■ 810 
Mo —Tomer y. Central Hardware 
Co. 186 aWld 60S» 868 Ma 1182, 
168 AJUEL 1402. 
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prove rel i a n ce on a warranty precludes recovery 
for a breach thereof.*^ 

Ignorance of falsity of warranties may be inferred 
from the fact that the party rehed thereon.#® 

Parol or written warranty. When there is no al- 
l^fation that the warranty was m writing it is, ac¬ 
cording to one view, presumed to have been in pa¬ 
rol,#® but there is also authonty to the contraiy.#^ 

Sale by sample The burden, it has been held, is 
on the buyer seeking to estabhsh a breach of war¬ 
ranty m a sale by sample to prove that the sale was 
by sample, and that the goods sold were not equal 
to the sample,## but where the seller has alleged 
compliance with the warranty the burden is on ^m 
to prove it## 

Doctrine of res ipsa logniHsr rdates to cases in¬ 
volving n^hgence,^ and has no application to an 
a]l^;ed breadi of warranty # 

§ 366. Adxnisaibility of Evidence 
<u In general 
b Existence of warrant 
c Breach of warranty 
d. Damages 


a. Ll Oenaral 

In notions based or dsfsndsd on breaeliss of war¬ 
ranties In the sals of goods, svidsnes Is admissible to 
aid In the applloatlon and construction of the warranty* 
but ovldsnoo not tending to prove or disprove any Issue 
In the case Is InadmlssIblSi 

In actions based or defended on breadies of war¬ 
ranties m the sale of goods, evidence competent and 
relevant to the issues is admissible.# Thus evidence 
IS admissible to aid in the application and construc¬ 
tion of the warranty,® and to show the interest and 
good faith of the purdiaser® and the credibih^ of 
his testimony # So evidence is admissible to prove 
the contract under which defective materials were 
applied,^ to show acts of the seller’s agent sent to 
remedy the defect# and agreements made by him,# 
to ^ow why the buyer did not use appliances 
furm^ed with a machme,^# or to ^ow how goods 
were kept before being put into service;^^ and the 
buyer may show that he has complied substantially 
with the conditions on which the right to assert the 
warranty depends.^# Evidence having a direct 
beanng on the payment of notes for the purchase 
price before they became due is admissible.^# 

Evidence not tending to prove or disprove any is- 


04i Ky—Van Daren Bkrdwara Oo 
V Praaon, 6 SWSd 1051, 114 Ey 

170 

as. HI —ChecUay v Joseph Lay Oo, 

171 DLApp 151 

90. Ey—O’Neal v Kumaley Co., 6S 
SW 611, 11 SyX. 980 
97. Neb—Watson ▼. Boode, 40 NW 
491, 80 Neb 104 

9& NT-^T H. Paddock Oo. v. San- 
drovlta, 118 NTS 060 
BsseuUala of sale by aasmpla 

Buyer, in seeking to establish a 
breabh of warranty In a sale by 
sample, had burden to establish that 
sample ahown was exhibited by a 
seller as a fair representation of 
bulk of what buyer ordered, that 
buyer relied thereon, and that sam¬ 
ple Induced sale—Ijindsey v Stal- 
der, 108 Pld 88, 110 Oolo 58, 18 
AJjJSLta 619 

99 . Mo—Roth V Continental Wire 
Oo, 08 SW 594, 94 Mo.App 180 

65 GUT p 840 note 44 

1. Or—Oregon Xuto-Dlspatch v 
Portland Cordage Co, 94 P 80, 96 
P 498, 51 Or 688 
9. Or—Stonebrlnk v Highland Mo¬ 
tors, 187 Pld 980, 171 Or 416 

66 CLJ P 840 note 47. 

Beg Ipsa loqpltar doctrine held In- 
appUMUo In store owner’s action 
based on breach of warranty against 
bottler to recover for Injuries suf¬ 
fered when bottle of ale exploded, 
where bottle was not under exclusive 


management and control of bottler 
—Naumann v. W^e Brewing Co, 
16 JLld 181, 117 Conn. 44 
Belfanoo on dootrlns not xegnlred 
111 —Idndroth V Walgreen Co., 07 
NJD.ld 696, 819 DLApp 105 
9. Mass—Wlnsor School v Bast- 
man Heat Control Corp, 10 NB.2d 
888. 806 Mass. 410 
NT—Treacy v P W Woolworth 
Co, 1 N.TB2d 919, S58 AppDiv 
899 

^ WVa.—^Eelley-Sprlngfield Road 
Roller Co v CofCman, 71 SB. 749, 
09 WVa. 086 
55 CJ p 840 note 56, 

Blstocy of ease 

Admitting testimony as part of 
history of case that main damage 
caused gin operator by defective mar 
chlnery was loss of trada throui^ 
customers* fear of cotton being 
burned, was not error, wbere court 
stated that gin operator could not 
recover damages for loss of trade 
—OuUett Oln Co v. Hicks, 188 SJOL 
597, 176 Ga. 652. 

6ii VL—Berkley v Burlington Cadil¬ 
lac Co, 181 A. 16, 99 VL 217. 

65 C J p 840 note 56. 

tti Vt.—BerU^ v Burlington Cadil¬ 
lac Co, supra. 

TysreasonsWe denial of opportontty 
to Inspect and test 
The seller Is entitled to show that 
he was unreasonably denied an op¬ 
portunity to inspect and test a car 
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for the claimed defects; as bearing 
on the purchaser’s good faith and 
the credibility of his testimony— 
Berkley v. Burlington Cadillac Ca, 
supra. 

7. Wash.—Zapon Co v Bryant, 386 
P 282, 166 Wash. 161. 

56 OJ. p 840 note 67. 

6. US—Sharpies Separator Co v. 
Skinner, CaL, 161 7. 15, 168 CCJL. 
275 

9. n.S—Sharpies Separator Co. v. 
Skinner, supra. 

lOu Va.—Ney v. Wtenn, 84 SBL 1* 
117 Va. 85. 

55 OJ p 840 note 60 
U. Mo—^Metropolitan St. R. Co v. 
Broderick, eta. Rope Go, 187 S.W. 
688, 156MoApp 640 
IS. NJ>—Gkrald Balance Val\e Co 
V Harold, 144 NW. 74, 26 NJX 
187. 

65 CJ.p 840noU 62. 

PsgnnaBt of ooateaoft podoe 
Tn action for breach of warranty 
regarding roofing placed on plaln- 
tllTs residence, evidence of payment 
of contract prloe for roof was prop¬ 
erly admitted in view of stipnlation 
that warranty should become void on 
buyer’s failure to fOlfiU eontract, and 
averment in complaint that buyer 
had fulfilled all terms of contract.— 
Becker Roofing Col v. Pike; 160 Sa 
691. ISO Ala. 389. 

18. D1—Hall v. Bergachnelder, 366 
DLApp. 118. 



SALES 


77 aj.s, 


sue m the case is inadmissible,^^ and irresponsive 
answers tending to prejudice a party should be ex¬ 
cluded.^’ Evidence is inadmissible to show that the 
buyer could have requested a change m the goods, 
it not appearing that there was any duty on him 
or that It would have been proper for him to do so.^’ 
A former owner’s application for a hcense is not 
admissible as evidence of the age of a motor ve- 
hicle.1T 

b. Ezistenoe of Warranty 

Relevant and competent evidence ae to the exletence 
of the warranty la admieelble, but evidence offered to 
prove a warranty or dieclatmer of a warranty la prop* 
eriy excluded where it doee not tend to dO eo. 

On an issue as to an express warranty, an instru¬ 
ment contaimng the warranty is admissible in evi¬ 


dence,!’ and in determining the question of the 
existence of an implied warranty the court may m- 
quire mto the circumstances surrounding the execu¬ 
tion of the sales contract!’ The existence of a 
warranty may be shown by declarations and repre¬ 
sentations made during the negotiations by the sell¬ 
er” or his agent,’! unless the evidence shows that 
sudi agent had no authonty to bind the seller,” by 
correspondence” and conversations” between the 
parties, by circulars” or pamphlets” exhibited to 
the buyer to induce the purchase, and by advertise¬ 
ments of the sale ’T So a letter m confirmation of 
the sale,” the original order of the goods,” a 
modified sale contract,” a memorandum bill of 
sale,’! a catalog” or excerpts therefrom,” photo¬ 
graphs shown to the buyer before the sale,’^ and 


14i Ailc.—Ooffleld ft Moore Mfs 
Go. V. El Dorado Ltanndry ft Dry 
deanlna Go, 68 S.W.2d 1016, 188 
Ark. 924 

Xowa.—Jaeger v Hackert, 41 NW2a 
42, 241 Iowa 879 

Qkl ^Bauman v International Har¬ 
vester Go, ISO PSd 287. 191 Okl 
392 

Tax.—^McGown v. Jennings, Glv^App, 
209 SW2d 408 

Wis —Dimck Tank Works v Suther¬ 
land, 294 37W 610. 286 Wls 88 
68 CJr p 840 notes 64^ 68 
WanaaSy of Tnaimfkotmrep 

In personal injury action based on 
alleged breech of ezpresa wazxanty 
in aalo of ladder, where seller, which 
was not manufactursT of ladder, 
gave its own express warranty, 
manufacturer's catalog was not ad¬ 
missible for purpose of showing 
that seller's salesman merely re¬ 
peated manufacturer’s representa¬ 
tions.—Turner t Central Hardware 
Go., 186 SW2d 608, 862 Mo. 11S2, 
168 A.LH. 1408. 

IB, Ala—Jones ▼. Ross. 18 Sa 819, 
98 Ala 448 
66 GJr. p 841 note 64. 

lOi. Oa—Aripeka Sawmills v Geor¬ 
gia Supply Co, 64 8E 456, 148 
Ga210. 

17- lU—Ballard v Byerly, 288 HI 
App 522. 

42 GLJ. p 786 note 97. 

1& Iowa-Worsley t. Ayre% 128 
XW 268, 144 lOwa 67$ 

66 CJr p 842 note 68. 

XbaBtlsotuea^ waanuKly nader 
wUsli sellis^ waaBaaty was 

Jn action for price of UreSi defense 
being breadi of warranty, plaintiff 
may read manufacturer's standard 
wananty under which he alleged 
his wamuLty was made^Wood- 
worth T. Sliuiftniw 177 KJBL 881» 277 
Mhsa 89. 


1 ft ITS.—Mkritime Trading Co ▼ 
J. M. Preston Go, DC.Mich, SO 
F2d 215 

Maaa—SokoloSkl ▼ Splann, 40 KE. 

2d 874, 811 Masa 208 
Or—Sperry Flour Go v De Moss, 
18 P 8d 242, 141 Or 440, 90 A.UEt. 
406 

aft XT—Kahn ▼ J CL Manage¬ 
ment Oorp. 69 XT82d 647, af¬ 
firmed 59 NTS 2d 626, 269 App 
Div 1065 

66 CJ p841 note 68 

ai. Masa—Sokoloaki T. Splann, 40 
XR2d 874, 811 Maaa 208 
XT—Peter Pan Mfg Corp v. Lady 
Royal Mfft Go., 71 XT82d 97, 
272 AppDlv 418, raargnment de¬ 
nied 74 X.TJ3 2d 406, 272 AppDlv. 
1004. 

66 CJ p 841 note 66. 

aft HI—Manchester Lumber Go ▼ 
Hanson, 176 HLApp 180 

as. Tex.—A. fi Cameron Steam 
Pump Works v LubboCk Light, 
eta, Co, Civ App., 147 SW 717. 

65 CJ p 841 note 71 

Mated matter on letters held a£U 
mistfUe 

Mo—Belt Seed Co. ▼. Mitchelhill 
Seed Co., 168 aW2d 106, 286 Mo 
App. 142. 

aft X.T.—Eshn w. J OL Manage¬ 
ment Corp, 69 NTS 2d 647, af¬ 
firmed 69 XT8 2d 626, 268 App 
Dlv 1056. 

66 a J. p 841 note 72. 

as. Mass—Raymond Syndloatft Ina 
V American Radift eta, Corp., 160 
XR. 821, 268 Mass. 147. 

66 aj p 841 note 78. 

GBroulars seeetved at other thnos 
In action by buyers of holly 
wreaths against seller for breach of 
warranty, as to wreaths purchased 
In 1945, where a buyer's testimony, 
that certain language contained in 
1948 dreuler received tram, seller was 
Identical with that contained in 1946 


dreular received from seller, was not 
contradicted, circular was properly 
admitted in evidence —Hughes v. 
Diehl, CLftYa., 178 IF 2d 839 

8 ft Ga.—McGee t Bennett, 28 SB. 

2d 677, 72 GaApp 27L 
56 G.J p 841 note 74. 

87, Mass —McGaugbey v Richard¬ 
son, 80 XBL 202, 148 Mass 608 

Ohio—^Bfeyer v Packard Cleveland 
Motor Co, 140 XB. 118, 108 Ohio 
St 828, 28 AJUR. 986 

8 & Ind.—Atlass ▼ Borinsteln, 166 
XB. 48, 86 IndApp. 677 
Minn.—Moorhead v. Minneapolis 
Seed Go, 166 XW 484. 189 Minn. 
11, LJLA.1918C 891, Ann.Gas.l918C 
48L 

8 ft Va.—Transit Corp. t. Four 
Wheel Drive Auto Ca, 146 SJD, 881. 
151 Va. 866 
66 GLJ p 841 not# 77- 
Aooepted order 

Ga.—^Kirkland ▼ John Deere Flow 
Co, 18 SB.2d 109, 66 GaApp 804. 
Minn.-Reliance Engineers Go ▼ 
Flaherty, 800 X.W. 008, 211 Minn. 
283 

8 ft SD—Xew Way Motor Co. ▼ 
Fanners’ Bleotro-Lightlng Co, SOI 
XW. 1000, 48 SJD 4. 

8 L X.T—Lustig V Xaday, 198 XT 
S 685, 200 App Dlv 688. 

55 C J. p 841 note 79 

88 . Tex.—Davis ▼ Ferguson Seed 
Farms, Civ App., 256 SW. 666. 

66 CJ p 841 note 80 
Ostelogs for sevml years held ad- 
nriesTMe 

Mich.—MeXamara v B. W Ross Cow 
196 XW. 886, 286 Mldh. 886 

88 , Mo—Rook Island Impl. Go. ▼ 
Wally, App., 868 S.W. 904. 

8 ft Tex^-MIssonn. oto, R. Co ▼ 
Interstate Chemical Co„ dvApp., 
169 SW 1120 
55 C.J. p 842 note 8X 
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the invoice and dipping tags^B ^re admissible in 
evidence on the question whether there was or was 
not a warranty, and evidence as to the condition 
and value of the goods may be mtroduced as bear¬ 
ing thereon.*® Evidence is admissible to show that 
the seller had instructed his salesman not to warrant 
the goods*^ or that the seller’s representative in the 
sale was part owner of the goods*® Evidence m 
rebuttal of the buyer’s evidence is admissible ** 

Evidence which does not tend to do so is properly 
eiccluded where it is offered to prove a warranty®® 
or disdaimer of a warranty but evidence tending 
to prove a warrant is not to be excluded because 
It also tends to show an attempt to rescind the con¬ 
tract in part only.®* Evidence that the seller during 
the negotiations leading up to the sale made repre¬ 
sentations to the purchaser directly contradictory of 
his wntten warranty subsequently made is incompe¬ 
tent,®* and so, it has been held, is evidence of 
representations of existing facts.®® It has been 
held that where the sale is evidenced by a wntten in¬ 
strument It IS incompetent to engraft a warranty on 
It by parol ,®* but where a party signing a contract 
omitting the warranty is misled into doing so with¬ 
out reading the contract he is not precluded from 
proving the warranty ®* 

Where the only evidence of a written contract is 
that the buyer had signed an order, a verbal war¬ 


ranty may be proved.®* An unsigned printed form 
which mdicates thas funner execution is to be had 
IS not admissible in e\ndence,®* and neither is a 
statement of the seller made after the sale,®* or a 
contract contammg warranties which has been su¬ 
perseded by another contract containing other war¬ 
ranties,*® and the fact that the person from whom 
the seller himself had purdiased the goods declined 
to warrant them to him is immaterial *^ Evidence 
of a warranty is admissible to show that the buyer 
was not hable for certain repairs by the seller** 

Price In an action on an imphed warranty, evi¬ 
dence as to the price of the goods is immaterial,** 
but, where there is a dispute as to whether the goods 
were expressly warranted as first-class or sold at a 
discount as damaged goods, evidence that the price 
paid was the market price of sudi goods of first- 
dass quahty should be admitted.*® 

Purpose of sale and reliance on judgmnet of sell¬ 
er The purpose for whidi the goods w^ere sold is 
admissible,** and so is e\idence that the seller 
knew the purpose for wrhich the goods were pur¬ 
chased** Where goods are purdiased for a par¬ 
ticular purpose, evidence tending to show that the 
purchaser was ignorant of the kind needed, and 
relied on the seller’s judgment, is admissible for the 
purpose of showing an implied warranti,** as is 
evidence tending to show that notice was given that 


SB. Minn.—Moorhead v. Minneapolis 
Seed Co, 166 M.W 484. 189 Minn. 
11. liRJLiaiSC 891, Ann.Ca8.1918C 
481 

68 CJ p 848 note 88. 

SSL KC-^Slme v Riddle, 98 SB. 
946, 174 Na 448 

87 Tez.—'Lewis v jntrmers*, etc, 
Rat Bank, dvJkpp. 204 SW 888 

sa US—Watjen v. Louisville To¬ 
bacco Warehouse Co, C.C.AJCy., 
840 F 919. 168 CCA. 605 

66 C J p 843 note 86. 

89 Tez.—'Bzcel Auto Radiator Od 
V Lerer, ClvApp. 118 8W2d 888 

40. Minn.—'Aultman v Falhnin, 60 
RW 471. 47 Minn. 414. 

85 CJ p 842 note 87. 

40, Fla.—'Vauffhan's Seed Store v 
Strlnfffellow, 48 So 410, 56 Fla. 
708. 

S6 CJ p 848 note 88 

48. NT—Nichols V. Townsend, 7 
Hun 876 

48. Reb—Watson v Roode^ 46 RW 
491, 80 Reb 864 

66 GLX p 848 note 90. 

44 HL—'United Boiler Heating; etc., 
Co V Ackermann-Qulgleg Printing 
Co., 886 mjkpp 111. 

86 CU p 848 note 9L 


48. Ark.—Lower v Hickman, 97 S 
W 681, 80 Ark. 806 

FsrOl evidsBoe held admissible under 
UnifosBi Bales Aofe 
Hawaii —Oloses Stationery Co. v 
Shlndo, 88 Hawaii 690 

48. Ky—'Miller Supply Co v Lime¬ 
stone Min. Co, 167 SW 889, 169 
Ky 696 

47. Ala.—Coleman v Right Com¬ 
mander Lighting Co, 118 So 877, 
318 Ala. 196. 

46. Ark.—Steeloote Mfg. Co v. 
Byrnes, 8 8W.2d 881, 176 Ark. 
562 

49. Tez—'Edwards v. Mayes, Civ. 
App, 186 S.W 610. 

66 CLJ. p 843 note 96 

BOw Rl—United Boiler Heating, eta, 
Co. V Ackermann-Qulgley Printing 
Co., 886 BLApp. lU 

8 L Miss.—Oxafton-Stamps Drug Co. 
V Williams; 68 So 278, 106 Miss. 
896. 

88. Mdw—Umstot V. Lewis, 189 A. 
868 . 168 Md. 631. 

88 . Iowa.—'Huidies v. Fanstoo, 88 
Iowa 267. 

B4b Wls—Wells Co. ▼ Rayworih, 
141 RW. 886, 168 Wls. 468. 
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88 . Mo —'Acme Harvesting Ma^ 
Co V Casperson, 168 S.W 1069, 
168 Mo App 668. 

R J> —Hamman v Advance-Rumbly 
Thresher Co, 388 RW TOO, 61 
RJ> 605—Bratberg v Advanoe- 
Rumely Thresher Co, 288 RW. 
662, 61 RJ>. 463, 78 AJJEL 1888 

69. RT—Peter Pan Mfg Oorp. v. 
Lady Royal Mfg Co. 71 RT&2d 
97, 272 AppDlv 418 reargument 
denied 74 RY&2d 406, 372 App. 
Dlv. 1004 

Or—Sperry Flour Co ▼ De Moss. 
18 PSd 343. 141 Or 440. 90 AL.R. 
406. 

66 CJ P 843 note 4 

67. Or—Sperry Floor Co. v. De 
Moss, supra. 

66 CJ p 843 nots I. 

Adoption of dsseriptlGB 
In seller's action for balance due 
on purchase price of articles ordered 
by buyer who wes Ignorant of hie 
needs and fblly Informed seller of 
purpose of articles, ezclusictt of svl- 
denos that a description of goods 
was adopted by bns^r because of re¬ 
liance on seller's recommendations 
was error—B. Edelman & Co v. 
Queen Stove Work4 284 R.W. 888, 
206 Minn. 7. 
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the buj-er relied on the seller’s judgment,®* and a 
seller’s occupation is important evidence of the 
justifiableness of the buyer’s reliance 

Reliance on warranty and scienter. Evidence is 
admissible as to the buyer’s reliance on the war¬ 
ranty,*® but testimony as to whether the seller had 
intended to deceive the buyer is irrelevant on the 
question of warranty®^ Although there is some 
authority to the contrary,®* it has been held that, 
since a general warranty does not extend to known 
or obnous defects, parol proof is conqietent to show 
that at the time of the sale the buyer had knowl¬ 
edge of defects in the thing sold ®® An express war¬ 
ranty cannot, however, be contradicted by mere 
loose statements r^;arding the property made dur¬ 
ing the negotiations.®® 

Inspection of goods. Evidence as to the buj-er’s 
opportnnit> to mspect the goods is admissible to 
sustain the seller’s theory of a purchase on m- 
spection;®® but, where the seller defends on the 
ground that the buyer inspected the goods, the 
buyer’s agent may testify that he would have made 
a further examination had he not been told that 
that particular goods he was inspecting had been 
sold to a tbrd person ®® Although the fact that the 
buyer made a cursory mspection is not a defense 
to an action for breadi of warranty,®^ proof of the 
inspection is competent evidence in support of the 
seller’s daim that the warranty was not rehed on ®® 

Other transactions; cnstom. On an issue as to 
a warranty by a seller of the value of certam stock 
sold to plamtiff, evidence that he made such a war¬ 
ranty of the same kind of stock sold to another is 
in a dmi s sib le ®® So an express warranty cannot be 
shown by evidence of custom or usage with respect 
to sales of similar articles,?® nor is it proper to 
show that dealers ordmanly did not make the war¬ 


ranty all^;ed;?* but a custom to sell certain goods 
by sample may be proved for the purpose of showmg 
that a particular sale was by sample and thereby 
created an implied warranty,?* and, where the 
seller claims he never warranted the brand of goods 
sold until after the particular sale, the buyer may 
prove goods to have been warranted the year pre¬ 
ceding the sale.?® Where property sold with war¬ 
ranty was exdianged for other property, evidence 
as to the ownership of such other property and the 
circumstances attending the transaction is competent 
for the purpose of showing whether the warranty 
was transferred to the property taken m exchange,?® 
and, although the property first sold was not war¬ 
ranted, evidence is admissible to prove that prop¬ 
erty given m exdiange therefor was ?® 

Statements to third persons Evidence of repre¬ 
sentations made to third persons is, it has been 
held, inadmissible m an action on an alleged war¬ 
ranty,?® but, where made to a third person telephon- 
mg the seller at the request and in the presence of 
the buyer, evidence of such representations has 
been properly received.?? 

Poor credit of buyer cannot be shown to rebut evi¬ 
dence of a warranty where th6 sale was made on 
credit, but at a pnce above the cash market value of 
the artide, and security taken for the purchase 
price.?® 

e. Breadi of Wanranly 

(1) In general 

(2) Trial or test 

(3) Comparison with other artides 

(4) Condition before and after sale 

(5) Mi sma n agement of buyer 

(6) R^airs 

(7) Waiver 


B8, XT—^Peter Pan Mfa Corp ▼ 
Lady Royal Mfy. Cfo. 71 XTSSd 
37, 272 AppDiv 418. reargument 
denied 74 XY 8 2d 405. 272 App 
Dlv 1004 

oa. XJ—Flexmlr. Inc., v Idndeman 
4b Go., TS A.2d 348. 4 X J 509 

60l nL—Standard OU Co of Ind. v 
Daniel Buikhartameler Cooperage 
Co., 77 X.B. 8 d 520. 888 HI App 888 

55 <U p 842 note 5 

61. Mich.—Connell v McXett. 87 X 
W. 844, 109 Ml<dL 829. 

62. Ey—Shackleford ▼. Gooch, 1 
Bibb 688. 

68 . XT—Bennett t. Bndhan, 78 X 
T. 888 . 

55aj.»842iiote8. 

64. XA—Denalng t. Footer, 42 N 
H. 185. 


68 . Iowa.—Boopes t F B. SUnpoon 
Print Co., 181 XW 829, 180 Iowa 
888 

Mich.—Swift V McMullen. 184 NW 
1109. 169 Mich. L 

66 . Mhaa—Procter v. Atlantic Pish 
Coa., 94 XB. 281. 208 Mass. 251. 

67- Ky—Stanley ▼ Day, 216 SW 
175. 185 Ky 862 

62. Ky—Stanley ▼ Day, supra. 

69. Vt—Jones ▼. Ellla. 85 A. 488, 
68 Vt 544 

70. Xeb —^EHdrldge ▼ Bargreaveo. 
46 XW 928. SO Xeh. 888 

55 GLJ p 848 note 15. 

71. HL—Cary v mblo. 155 DlJbpp 
888 

55 CLT p 848 note 18 
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72, XT —Boorman ▼. Jenklne. 18 
Wend. 688 , 87 Am--n 153 
55 CJ* p 848 note 17 
78, Mlohw—Gntta Perctha, etc., Mfg 
Oo ▼ Wood, 48 XW 28. 84 Mich. 
452 

I 55 C J p 848 note 18 
74. Vt-Badley t Bordo^ 19 A. 478. 
88 TL 285 

Qa.—Pisher ▼. Whitehurst, 80 
BBL 686 . 14 aa.App 218 
66 GJr p 848 note 20 

78. HI.—Phillips T Vermillion, 91 
HLApp 189 

65 C.J p 848 note 11 

77- Iowa.—Conldlng ▼. Standard Oil 
Co, U 8 XW. 888 , 188 Iowa 698 

66 GU p 849 note 82 

7a XD—Bailey ▼ Folaom, 48 X. 
W. 819, 1 XJ> 895. 
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(1) In General 

On an tuua of broach of warranty, proper ovidenco 
tending to ootebllth a broaoh atrietly within tho terms of 
fcho warranty Is admissible; and so Is proper evidenee of 
Bompllanoe with the warranty- 

On an issue of breadi of warrant, proper evi- 
lence tending to establish the breadi is admissi¬ 
ble,but it must show a breadi strictly within the 
terms of the warranty,*® and evidence which does 
not go to the breadi is inadmissible for the pur¬ 
pose *^ On an issue of breach of an express war¬ 
ranty that a madime is well bmlt, of good matenal, 
and of a certam capaaty if properly managed, it 
IS unproper to receive testunony that the general 
design of the madime is wrong** Evidence that 
the sdler had paid a very low pnee for goods is m- 
competent to show that they could not have been 
of the quality he warranted them to be.** It may, 
however, be shown that the goods could not be sold 
by the buyer as goods of the quahty for which he 
bought them but only as of a lower grade,** but 
whether the purchaser sdhng to other parties war¬ 
ranted the goods as fully as the original seller is 
immaterial ** A letter written by a purchaser from 
the buyer as to the poor quahty of the goods is ad¬ 
missible as evidence of his rejection,** but not as 
to the quahty of the goods *^ Under a warrant^’ 
not of structure or design, but of serviceability, the 


fact that the transmission ss^stem of a motor vehide 
is impracbcal and defective may be shown in proof 
of a breadi ** 

Pn^r evidence of compliance with a warranty is 
admissible on the issue of its breach;*® and the 
seller m rebuttal may mtroduce evidence tending to 
contradict the purchaser’s testimony that a madiine 
sold commenced giving trouble almost immediatdy 
after the sale ®® The seller diould be permitted to 
show that the machme sold was made in compliance 
with a warranty that the machine should be of good 
matenal and workmanship,®^ and evidence is ad¬ 
missible to show that the failure of the artide to 
comply with the warranly was due to some fault or 
negligence not warranted against,®* whether ac- 
adental or malicious,®* and whether caused by the 
buyer or a third person ®* Where a vessd was to 
be constructed of pme plank, it may be shown that 
the defects complained of were naturally inadent 
to the use of pine.®* An admission by the buyer 
that the goods were as warranted is admissible 
i^inst him®* Even though the action is in as¬ 
sumpsit on an implied warranty, the seller may show 
how the goods were manufactured and that there 
was no n^hgence, such evidence tending to show 
that there was no breadi of warranly,®^ but testi¬ 
mony as to the general quality of goods produced 


78. Cal.—Peatland Bealty Go v Ed¬ 
wards, 1S8 !P $67. 28 CaULpp 408 
Ga.—Smltli ▼ Eastern lAgbt Oo. 176 
SE. 545, 48 GaJkpp 698 
Md.—May Oil Burner Corporation v 
Hunger, 168 A. 858, 159 Md. 605 
K T —Kelvinater Sales Corporation 
V Quabbln Improvement Co, 854 
37 TS 188, 884 AppDlv 96 
SCL—Stevenson v B R BUrkland 
Seed Co, 180 SE. 197, 176 8a 
846 

ntalL—Kansas City Wholesale Oro- 
cery Co v Weber Packing Corp, 
78 P 8d 1872, 98 TJteh 414 
65 C J p 848 note 84 

unfitness tot human oonsnaptton 
(1) In customer's action against 
restaurant keepers for injuries caus¬ 
ed by alleged food poisoning, physi¬ 
cian's testimony that if food was 
tainted it was a competent produc¬ 
ing cause of the customer's trouble, 
was acceptable proof—liohse v Cof¬ 
fey, DCMuilApp, 88 A.8d 868. 

(8) Physldan's testimony that 
plalntUTs Illness could have been due 
to mental condition, produced by 
touching dead mouse In bottle with 
his lips, was conopetent to support 
allegations of petition that contents 
of bottle were sickening and that 
suffered severe mental pain 
and nervousnesa—Beyer v. CocanCola 


Bottling Co of St. Louis, MoJLpp, 

75 SW2d 642 

80 Qa.—BEamlin v Rogers, 8 SR 
359, 78 Qa. 681 

66 aj. p 844 note 25 

8 L Tex.—Feagins v Texas Mach, 
etc., Co, avApp, 185 SW 961 

65 C J p 844 note 36 

88 . Sian.—Lyon v Martin, 8 P 790, 
81 Kan. 411 

55 C J p 845 note 27 

88 . Mass—Ockershansen v Durant, 
5 NE 538, 1413£asa 888 

84, Ohio —Tlllyer v Van deve 
Glass Co. 18 Ohio CirCt. 99. 7 
Ohio CirDec. 809 

85. 27T—Richardson v Mason, 58 
Barb 601. 

86 NY—Larrowe Milling Co ▼ 
Lyons Beet Sugar Refining Co.. 
182 NTR 567, 187 AppJDlv. 782 

87. NT—Larrowe Milling Co ▼ 
Lyons Beet Sugar Refining Co., 
supra. 

88 . Md.—Rlttenhouse, etc. Auto Oo 
V. Klssner, 98 A. 861, 189 Md. 102. 

48 CJ p 786 note 98 

88 . DL—Hall ▼. Bergsehneider, 866 
RLApp 118 

pa—Dale v Weisa CoulPL, 28 
Wash.Co 188 

56 OJ p 845 note 88. 
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Tood poisoiring 

In action against canning company 
for death of consumer allegedly 
caused by poisonous salmon on 
ground of breach of warranty, evi¬ 
dence that symptoms described were 
I not of the two common types of food 
I poisoning was properly admitted.— 
Geisness v. Scow Bay Paddng Co, 
183 P2d 740, 16 Waah.2d L 
9a Tex.—American Laundry 
Mfg Co V Belcher, CivJkpp., 153 
SW 868 

55 C J. p 845 note 84 
9L D1—Hall V. Bergsehneider, 865 
DlApp 118 

98. NJ—Brown v. Nevina, 86 A. 

988, 84 NJLaw 815. 

55 aJ p 845 note 85. 

98. La.—Board of Fire Comra. v 
Ahrens, etc., Mfg. Co., 7 IsuApp^, 
Orieans, 468 

94, La.—Board of Fire Comrs. ▼ 
Ahrens, etc., Mte Co., s u pra. 

98b Mass.—Cunningham v. HU], 4 
AUen 268 

9a W Va.—Eelley-Sprlngfleld Road 
Roller Oo. v Coffman, 78 SLSL 7491 
69 WVa. 686 
55 CLT. p 846 note 89. 

97. Fa.—Canterman v. Coca-Cola 
Bottling Co, 56 PaJMst. ft Co 175^ 
98 PittebLegJ 65a 
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by the manufacturers and that those purdiased were 
the best they could make is irrelevant^^ 

Opinion eiidence Although it has been held that 
opmion evidence as to the condition of the goods is 
admissible,the opportunities and capacities of the 

witnesses to form correct opinions being for the 
jury to estiinate,^ there is authonty to the effect 
that evidence as to a breach must show facts and 
not a mere opmion of the witness.^ 

IdenHficahon. Testimony with respect to the 
identity of a sample of goods manufactured and 
tested by the seller with those dehvered to the buy¬ 
er is ad^ssible as relevant m an action by the buyer 
to recover the amount paid on the ground that the 
goods did not comply with l^;al standards.^ Where 
a defect m the guahty of certain goods is pleaded 
m an action for the price, the evidence of the sell¬ 
er’s salesman that the goods of which the buyer 
complained to him were not part of those bought of 
the seller is competent^ It is not essential that 
one testifying to a defect constituting a breach of 
soundness of an animal should identify it with 
certainfy,^ and his evidence is admissible even 
though he is unable to make the identification at 
all where other witnesses identify the afumal he 
observed as the one in question < 'Wliere each of 
several madunes was sold with a wntten warranty 
numbered to correspond with the machme, the war¬ 
ranties being the same m eveiy other re^ct, the 
buyer nia 3 - prove A-anous defects in the different 
machines constituting a breach of the warranty, 
without first provmg the number of each of su<± 
machines ^ 

XoHce of breach. The purchaser may prove that 


he notified the seller of the breach of the war¬ 
rant} ^ and gave him opportunity to make it good* 
or offered to rescind the salCi^^ or that he was dili¬ 
gent m endeavonng to notify him.^^ 

Remedying of defects. Evidence as to the buyer’s 
efforts to remedy defects ordinarily is admissible to 
show his good faith,and it has been held permis¬ 
sible to show that the defect may be remedied^* or 
that the buyer refused to permit the defect to be 
remedied but evidence that the buyer could have 
remedied the defects if he had known how is im¬ 
material where the machme was sold with the un¬ 
derstanding that it was defective and that the sell¬ 
er was to remedy the defects 

Weather conditions. In an action for breach of 
warranty of seeds, evidence is admissible to show 
weather conditions m the vicimfy where the seed 
was planted.^* 

Title In respect of warranty of title, the docu¬ 
ment by virtue of which a third person claims the 
property is admissible,^^ and so is a judgment ob¬ 
tained by the true owner of the goods against the 
buyer.^* Where the thing sold is stock, evidence 
of a decision appomting a receiver for the company 
which issued the stock is adnussihle on the question 
of breach of warranty of title.^* 

Soundness, If witnesses have testified that am- 
mals were sound, evidence that they offered to buy 
them at a pnce nearly equal to that paid by the 
buyer is properly excluded;** and, where breach of 
an express warranty as to the health of animals sold 
IS set up as a defense to an action on a note given 
for their price, evidence is not admissible that the 
buyer bid m one of them at a sale which he sub- 


9& XT—Faehs V Morris, SO XT.a 
1017, 81 Hun 5S6 

no. Fa.—Knntzman v. Weaver, 20 
Fa. 472. 59 AmD 740 

!• Pa.—Huntsman v. Weaver, supra. 

n, Tex.—Dunlap Hardware Co v 
E F Elmbersr Co, Civ App., S6S 8 
W 104$ affirmed, ComJVpp, 167 SL 
W. 258 

53 C J p 845 note 44. 

8. Fa.—Brookalde Distniina Frod- 
uots COrp V Monarch Wine Go of 
Ga., 70 A.Sd 248, S67 Pa. 8. 

4. Kpw—Vosai V. Moores 84 aW 557, 
27 KyU 94 

B, Pa.—Khntimaa v Weaver, 20 Pa. 
422. 59 Am.D. 740. 

a Xeb —McCulloui^ V Dunn, 119 
N.W 1127, as Xeh 591. 

7 . Kan.—Haynor v. Bryant, 28 P. 
SSI. 48 Kan. 491 

1 Alar—Meador v. Standard Ott Go 
78 S& 84. 199 Ala. SS5. 


rHy—Coleman v Sowders, 268 8W 
579. 208 Ky 841. 

Written Botloe signed by others 
In action to recover purchase price 
of combine harvester on ground same 
was not reasonably lit for purpose 
intended, written statement describ¬ 
ing defects and signed by purchaser 
is admissible, notwithstanding it was 
also signed by others who purchas¬ 
ed similar machinery—Bratberg v 
Advance-Rumely Thresher Co, 288 
XW. 552. 81 XD. 452, 78 AJLJL 
1888. 

10, Ala.—Meador V Standard OU Go, 
72 So 84. 198 Ala. 885 

10- Ky—Coleman v Soprders^ 288 
SW. 579. 208 Ky 841. 

55 C J. p 848 note 52 

11. Ohio—43moota v Poster, 16 Ch. 
CirCt 812, 9 Ohio ClrJDec. 218. 

65 C J. p 848 note 58. 

18. US-Kansas City Bolt, etc., Oo 
V Rodd, Ohio, 320 F. 750, 188 CCA. 
859. 


CaL—Woody v. Bennett, 26 P. 117, 
88 Cal 241. 

15. Ill—JeweU Belting Co v Ham- 
llton Rubber Mfg. Co., 100 XB. 
930. 267 ni 288 

56 C J p 848 note 65. 

14. Pa.—Strohleln v Turner, 88 Fa. 
Super. 485 

10. Iowa.—Aultman 4b Taylor Co. ▼. 
Shelton, 57 XW 867, 80 Iowa 288. 

16. Mibh.—EckleBdafer v Obets, 188 
SW. 58. 219 Mlbh. 691. 

17. XC—Hodges V WUklnsoi^ 15 SL 

B. 941, 111 KC 58. 17 546. 

56 CLJ p 846 note 69 

la GkL—Barrett v Mmer, 185 SJBL 
111, 28 GtauApp 48. 

XD —Farmers* Bunlty t. 

Blnm, 166 X.W. 822, 29 XD 88. 

ISi Oa.—Brobke v. ^0 SJBL 

458, 180 Oa. 818. 

SSi Vt—Hobart v. Toung, 21 A. 
812, 62 Yt 262, 12 USA. 698. 


1292 



77 O.J.S 


BALES 


scquently held^^ or that some of the ammals were 
prize winners at county fairs preceding the sale to 
the buyer Evidence as to the presence of disease 
in animals sold should be received with some liber¬ 
ality,and sudi evidence should not be confined 
to the testimony of techmcal experts and veteri¬ 
narians Testimony tending to show that an animal 
purchased had a contagious disease which was com¬ 
municated to other animals is competent to show 
unsoundnessk^^^ and evidence that the seller had, 
but the buyer never had, disease on his farm prior 
to the purchase is not too remote to establish that 
the cattle were diseased at the time of the pur¬ 
chase,but evidence that some anttnals of the sell¬ 
er’s herd on a farm several miles distant were 
diseased when tested several years before the sale 
is inadmissible as too remote m the absence of evi¬ 
dence that some of the tested herd were incorpo¬ 
rated mto the herd from whidi the sale was made,^ 
and testimony of a shipper of other cattle which had 
run with the cattle m controversy that he had in¬ 
spected his cattle and found them free from disease 
is not admissible.^^ The seller may present e\ idence 
to rebut any presumption that the disease ox cattle 
whidi the buyer claims constituted unsoundness 
esdsted m a formed state at the time of the sale, 
and was of a permanent nature,^!^ or ^ow that part 
of goods returned by the buyer as unsound were 
sound.*® 

(2) Trial or Test 

Evidence ae to the reeult of a trial or teat of the 
article sold la admiesible to ehow a failure of the war¬ 
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ranty provided such test Is made under proper conditions 
and by the proper person. 

For the purpose of showing a failure of the war¬ 
ranty, eMdence as to the result of a trial or test 
of the article sold is admissible,provided such test 
IS made under proper conditions** and by the proper 
person.** The fact that the test was not made 
withm a reasonable time affects only the weight, 
and not the competency, of the evidence** Al¬ 
though the contract provides for a tnal, other evi¬ 
dence of defects is nevertheless admissible** 

(3) Comparison with Other Articles 

Comparison with other goods or articles Is not ad¬ 
missible generally unless the conditions are the same; 
but evidanee as to the suitableness of other articles un¬ 
der like conditions may be introduced fbr the purpose of 
showing that the failure of the article purchased was 
due to defects therein, and not to improper conditions. 

Comparison w*ith other goods or arhdes is not 
admissible generall 3 * unless the conditions are the 
same,** but evidence as to the smtableness of other 
articles under like conditions may be introduced 
for the purpose of showii^ that the failure of the 
article purchased was due to defects therem and 
not to improper conditions*^ So evidence as to 
how other machines of like pattern worked is not 
adxmssible to show a compliance w*ith the war¬ 
ranty,** nor 18 It permissible in proving a breach to 
show that machmes sold by the seller to other per¬ 
sons wrere defective,** or, where it does not appear 
that they were properly operated, gave trouble.*® 
The buyer may, howe\'er, show that other machines 
worked well under similar conditions for the purpose 


81. Iowa.—Boylan ▼ lIcMillan. 11* 
NW 680. 137 Iowa 148 
8& lOWB.—^Boylan r. McMillan, an- 
pra. 

S3. Minn—Alford ▼ Kmae. 888 K 
W 808. 188 Minn. 168 

81. Minn.—Alford r. KnuM^ supra. 

88. HI.—WaUaea ▼ Wiren, 82 ILL 
146 

Keb—Dunbar ▼ Brim 14 MW 414* 
18 Mob 888 

ae. Or—Cmrlstonson ▼. Bold. 840 F 
1118. 841 P 1009. 116 Or. 664. 

87. winw- —SYamo v Hohmnon, 89 
M.W.8d 881. 889 Minn. 468 

as. Toz.—O Brlen ▼. Von Uonon. 
ClTJ^P, 149 SW. 728 

83. Md.—McCenoy v Duvall, 81 Md. 
166. 

30. lOeh.—BnU v BbUaiap, 87 lOoh. 
178 

66 CJ. P 846 note 63. 

81 . ns— Smithy Groat Aflantlo ft 
Fadflc Toa Oo., CJLArk.. 170 VM 

474. 


La.— A. Baldwin Saloo Co v Mltchr 
on. 142 So 700. 174 La. 1098 
56 C J p 846 note 70. 
ahonrioal analysis of roJoolod coal 
admlsflXblo 

Fa.—Irwin Gas OmI Col v Logan 
Coal Co, 118 A. 667, 870 Pa. 448. 

38. Ma—Chrtor v McGlU, 84 S 
B, 802, 168 MC 607. rehoarlnf do¬ 
med 89 S.E. 28, 171 M.a 776 
66 CJ p 847 note 7L 

33. Iowa.—Bhnoy-CampbbU On v. 
Prooton Greamory Asooo., 98 MW. 
897, 119 Iowa 188 

BvldoBioo Of ofbos poraottB luadml oo l - 

Uo 

Where contract provided that and- 
Ing of person designated for deter-i 
wunffig efliolency of oooUny system 
ehoold be oon<flusivn teetlmony 
others regardlns system's efficiency 
iB Inadmissible In action for breach 
of warranty.—W. L. Fleleher ft Oo 
y Cornwell, 48 &W.2d 428, 828 Mo 
998. 

aft U S.—Crane On t. Oolumibna 
Oonetr. Oo.. BL, 7S F 98ft SO aa 
A. 298, error dismissed 19 SLCt. 721, 
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174 US. 600. 48 L.Ed. 1102. cerUo- 
rarl denied 19 SOL 88ft 174 U.& 
608. 808. 48 L.Bd. 1108 
Fa.—Irwin Gas Coal Co. y. Logan 
Coal Co., 118 A. 667, 270 X>a. 448. 
88. Wls—Ganson y. Madigan, IS 
Wls. 67. 

88. Tenn.—Sullivan ft Cole y. Bandy 
ft Gray, 16 Tenn App. 41L 
56 OJ p 847 note 8L 

37. Tenn—Gnlllven ft Cole y. Bandy 
ft Gray, supra. 

66 C.J. p 847 note 82. 

38 . MlidL—Watkins y Phelps, 130 
MW. 618. 166 MldL 180. 

65 CLT p 847 note 76. 

88. Tex^—Fetser y. Haralson, Cly. 
App., 147 &W. 890 

40, Mdi—White AutomobUe Cn y 
Dorsey. 86 A. 617, lit Md. 261 
Motor yeMeTes 

The fact that there are inherent 
defects In a particular motor vehicle 
is not shown by tbe mere tect that 
other owners of similar yehlblea me- 
perienoed the same troubles.—White 
[AutomobUe Co. v. Dorsey, supra. 
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of establishing the fact that the fatilt was with the 
rnachme purdiased and not with the conditions 
and for the purpose of proving that the machine 
was properly managed he may show that other ma- 
chmes of like make in the hands of other expen- 
enced persons also failed to do the work.^^ He may 
show a breadi of w a rran t y of horse power by com¬ 
parison with another rnachme of known power 
In determimng whether a safe warranted fireproof 
IS such in fact, evidence is admissible to show that 
safes made by the same company of like kind and 
matenals and method of construction have passed 
through fire without material injury to the con- 
tents.^4 Whether the arbde m question is as good 
as other articles of hke kind on the market is ir¬ 
relevant^^ unless the warranty is that the article 
sold IS as good as any other artide,^^ and in such 
case to admit evidence by way of companson there 
must be evidence of the quality of the goods with 
whidi companson is to be ma^ Where an en- 
gme IS warranted to make a saving m fud ''equal 
to that claimed for” another kmd of engmt, reports 
of tests made of the latter are properly exduded m 
the absence of a diowing that such reports were m 
the contemplation of the parties at the time of mak¬ 
ing the warranty On the issue of breadi of war¬ 
ranty to ddiver a certam kind of wheat, compari¬ 
sons of samples of the wheat grown with other 
wheat are admissible where there is evidence that 
distinguishing features exist;^^ and, m an action 
against a manufacturer of cottonseed meal for 
breach of warranty m a sale thereof, samples of 


meal from other mills may be admitted to show that 
the meal furnished under the contract was not 
reasonably fit for feeding cattle as agreed, without 
showing how such samples were obtamed or whether 
they diowed the average meal turned out by such 
mills So, where flour sold is warranted to be 
"extra hi£^ patent,” testimony companng the flour 
sold with other brands, whidi exemphfied what 
"extra high patent” flour was, is admissible 
While It has been held that evidence concerning 
whether or not complaints had been made by other 
purchasers of similar artides is not rdevant to the 
question of a breach of warranty,m an action by 
the buyer of frozen food which had fermented, 
evidence as to whether packs of the same stock 
riiipped on the same day as the stock mvolved had 
soured or been contaminated m any way is relevant 
on the issue vdiether spoilage had occurred before 
or after the buyer took possession.^^ 

(4) Condition before and after Sale 

Evfdsncs as to defects must, as a rule, relate to the 
time of sale and not to a subsequent period unless con¬ 
nected with the time of sale or the time Immediately 
preceding, but It Is admissible to show that prior to the 
sale defects existed or did not exist, and evidence as to 
the condition of the goods at a time after the sale Is 
admissible where It tends to show the condition at the 
time of the sale and this Is the only way such condition 
can be shown. 

Evidence as to defects must as a rule relate to 
the time of sale and not to a subsequent penod^^ 
unless connected with the time of sale or the time 
immediately precedmg,^!^ but it is admissible to 


41 Uinnw—Paulson v. Osborne^ S7 
XW 203. 35 Minn. 90 

55 CJ p 847 note 78 

4flL Kan.—Lyon v Martia, 1 P 790, 
81 Kan. 41L 

4S. Tex.—Southern Gee, etc., Co v 
Peveto, CivJLppu, 160 SW. 979. 

55 C J p 847 note 80. 

4ii Idaho —Barnett v. Hagan, 108 P 
74S. 18 Idaho 104 

45. Xeb—Harsh v Snyder. 16 H-W 
841,14 Xeb 287 

55 CUT p 847 note 84. 

46L Mich.—McOoimlek Harvesting 

Mach. Go V. Cochran. 81 XW. 661, 
64 Mich. 086 

66 CLJ. p 847 note 86. 

47. WlsL—Dwisdit Bros. Bmer Oo v 
Weetem Paper Ool, 00 X.W 444. 
114 Wla. 414 


etc., Co V Pomphrey, ClvJlpp., 

88 aw. 226 

6L Tex.—Hunter Milling Oo v Sat- 
terwhite, GlvApp., 60 SW2d 816 

aa JUa^—B P Boden Grooery Oo v 
GIpaon. 62 So 888, 9 AlaJLpp 164. 
Iowa.—Jaeger v Haekert, 41 NW2d 
42^ 241 Iowa 879. 

48. CaL—Keim v D B. Berelson 4b 
Co.App. 288P2dl28 
Qoeetloa hdIA not Snconpetanl^ izxele- 
vant^ and lanaatsztal 
Question whether prooeaaor of food 
who testified that he padked from 
the same atocik. and shipped, one 
other oazload the aame day, 
received any complaint about the 
other carload being defiroated or hav^ 
ing aoured or been contaminated In 
any way—Kelm v. IX B. Berelaon 
ds Go, aupra. 


4BL Mich.—Wldkea v Swift Hectrlc 
Light Oo^ 88 X.W. 299. TO Mich. 
822. 

IBm ChTi BtccIe V Xewmark Grain 
Co.. 228 P. 195. 64 GaUkppu 677. 

8Si Tex.—Taylor Ootton-Seed Oil, 


sa Tex—onsrlen v. Von Idenen. 

ClvJtpp.. 149 aw. 728 
66 C. J. p 848 note 90 
8tec o n dh and or rehuUt mnohlae 
m aaaumpalt for breadh of war¬ 
ranty In sale of maehJna testimony 
relating to condition of 0 ;^! 
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time It was sold end prior thereta 
but not relating to time subaeauent 
to aala was properly admitted to 
support buyera* claim 
was aecondhand and not rebuilt mar 
chine within a regulation of Office 
of Price Administration 
a price therefor—Boea v. C 4b S 
Coal 4b Clay Co.. 89 A.2d 684, 850 
Pa. 648 

4?—tfa HOwy of expert food technolo¬ 
gist, who was fully acquainted with 
deterioration of cheesa that if mag¬ 
gots ware on rind or on top of cheese 
after it was manufactured It would 
be visible but that rodent excreta 
could not be seen by ordinary viai- 
Ue means if rodent excreta and mag¬ 
gots came Into dheeae during prooeaa 
of ma nu f acture was admlaslble to 
be considered on queaUon whether 
rodent excreta was in cheeae at date 
of eeller'B shipment to buyer—Tor- 
nello V Deligiennla Bros- GJLIU. 
180 F2d 668 

68. Iowa.—Iowa Wlndmin. etc., Oo 

V ToUn. 106 NW. 989, 197 Iowa 

618 

66 C J. p 848 noU 9L 
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show that pnor to the sale defects existed^^ or 
did not exist,®^ and evidence as to the condition of 
the goods at a time after the sale is admissible 
where it tends to ^ow the condition at time of 
the sale®® and this is the only way such condition 
can be diown If the warranty is m the nature 
of a continuing warranty, the evidence need not be 
confined to the time of the sale.®® Hvidence 
a motor vducle purchased was repeatedly out of 
order and required repair is admissible on the ques¬ 
tion whether or not the vehicle was m fact de¬ 
fective,®^ but, where a motor vehicle has been re¬ 
turned to the seller because of defective operation, 
an unsigned slip of paper, found by the purchaser 
attached to the vehicle, and on whidi are noted 
various defects discovered m it, is not evidence of 
the fact of sodi defects.®® 

Matter of defense In an action for breadi of 
warranty, evidence that the goods were damaged 
after suit brought by arcnmstances beyond the con¬ 
trol of the parties is inadmissible ®® 

(5) Mismanagement of Buyer 

Evidence Is admiMibIs to show that tha fallura to 
eomply with the warranty was duo to miamanagoment 
of the buyer. 

Evidence is admissible to show that the failure 
to comply with the warranty was due to mismanage¬ 
ment of the buyer,®® and that when properly handled 
the machme or other article oomphed with the war¬ 
ranty ®® On an issue whether the defective condi¬ 
tion of the goods was caused by defects in manu¬ 


facture or tty being stored several years in a dirty 
condition, a piece of white paper rubbed on them is 
inadmissible to show that they were clean when 
stored, it not appearmg when the examination was 
made or that the goods were m the same condition 
as when stored.®® 

(5) Repairs 

Eviduneu m to tlio amount opont by tho buyor In ro- 
pairo to admiMiblo. 

£\idence as to the amount q>ent tty the buyer 
in repairs is admissible on the question of value at 
the time of the purchase.®! 

(7) Waiver 

Evidonoo of tho buyer’s failure to give notice of the 
uneoundneee of the goods, or evidenoe of payment of the 
price without complaint, le admietiblo to show waiver 
ofthebreaeh. 

The buyer’s failure to give notice to the sdler 
of the unsoundness of the goods bought within a 
reasonable time after discovering it may be con¬ 
sidered in determining whether he waived his 
right to insist on the breadi of warra n ty,®® but a 
protest signed and sworn to Ity the buyer on de¬ 
livery of the goods, although showing that his de¬ 
fense to an action for the purchase price was not 
an afterthought,®® is not admissible to rebut evi¬ 
dence of the seller tending to show sudi an ac¬ 
ceptance of the goods as to bar the defense:?® Evi¬ 
dence as to the payment of part of the price with¬ 
out complaint of defects is admissible to diow a 
waiver of the breach,?^ but the circumstances of 


86L HL—Plano Ufg Go v Jackson. 

S8 niApp 104. 

6S CUT P 848 note 98. 

67. Micti.—Baton v Hope, 141 KW 
841, 177 Mldh. 411. 

55 C J p 848 note 98. 

sa Iowa.—HOUlngawortlL v. Shaxp^ 
88 H W 781. 68 Iowa 81. 

55 C J p 848 note 94. 

Aaatysla artes dOUvatv 

In action tor dsmases for breach, of 
Implied warranty of mardiantabnity 
of canned apinaeh, evidence that 
wban buyer opened and analysed the 
apinaeh after delivery it was found 
nnflt for buTnan consumption was 
evldenoa of condition of spinach' 
when sold, where there wee no snr- 
aestion of any poasihle way for apln- 
aOh to beooma unfit after the aala— 
Smith V Great Atlantic & Faefflo 
Tea Oo., CJLAriL, 170 F8d 474. 
Ohronio dlaaaee 

In action for breach of warranty 
that rooetara sold to buyer were 
liaalthy and free from dlieeea evl- 
dance that several montha after the 
roostara were deUverad buydr pur^ 
obiirHI a rooster from same flock, 


from which rooetara delivered to him 
were taken and had it examined by a 
veterinarian who pronounced that the 
rooster had then the dlaeeee of diph¬ 
theritic roup was admissible, where 
there was evidence that tha disease 
could exist in <fiironie foruLr—John¬ 
son V Worthington Creamery & Pro¬ 
duce Cou. 899 H.W 69. 68 8J> 117 
ggu Or—American Soda Fountain 
Go. V iCedford Grocery Co., 881 P. 
989, 188 Or 88 
55 CJ. p 848 note 96. 

60k Iowa.—Winaate r. Jbhnson, 101 
H.W 751. 126 Iowa 154. 

61. KT.—Studebaker Gorp. v. 811- 
varbera. 199 HT& 190 

66k Ibwa.—P^iltOll Bank v. M a ther s, 
148 K.W. 400, 181 ICwa 884. 

68k lOclL—Ana^ V. Fmyn, 85 N.W. 

858, 186 Mi<6L 18. 

55 GLJ. p 849 note 67. 

6fb NJ>-Indu8trial Salas TCnalnear- 
ina Oow V. Aylalinr 147 A 45, 7 K. 
JAOsc. 648. 

65 OJ. p 849 note 69. 

Oompaziaon with other articles to 
bbow poroper management see aur 
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pra aubdivlalon o (8) of thla aee- 
tlon. 

66. lud.—Halatead v. American 
Magnestone Ooip., 149 HJOL 698, 
84 IndApp. 805 

Iowa.—Swanaon v. Allan, T9 M.W. 
182,108 Iowa 419. 

06L Vt—PVMte V Woodworth, 88 A 
1084, 88 Tt 218. 

67« ]l^.—Marbury Ijumber Cd: v. 
Staama Mfa. G6., 107 8.W 200, 
88 KyJL 789. 

68. SGu—Greenwood Cotton MAI v. 
Tolbert. 89 SJOL 869, 165 aa 27S. 
Ann.Gaa.l917G SIS 

Acta conatltutlaa walvar aae anpra 
if 844-847. 

Admiaalbility of avldanoa of notlea 
of breach aenerally aae sopra snb- 
divialon e <1) of this section. 

eOk Masa^-Marbhle v. Ooimell, 89 M. 
SL 807. 165 Mesa 6Ql 81 AaouaB. 
586, 14 X<.IUL 498. 

7a Mesa—Murehie v. Cornell, au- 
P*»- 

71. Mhm.—Oabome v. Maika 66 Mk 
W. 1. 88 Mbm. 56. 
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the pa 3 *ment may be shown to rebut the presumption 
of waiver ansmj^ from such payxnent^^ 

d. Damages 

On the lesue «e to demageep ovid’enee !• admietible 
aa to the amount paid for the goodif their value at the 
time of the tale or within a short time of the tala, what 
the value of the goods would be If they were aa warrant¬ 
ed, their value in view of the defeeta, the coat of rem¬ 
edying the defaota, and ae to special or consequential 
damages which are the natural and direct cr proximate 
result of the breach and within the contemplation of 
the parties. 

On the issue as to damages, endence is admissible 
as to the amount paid for the goods,^^ their value 
at the time of the sale^^ or withm a short time of 
the sale/S what the value of the goods would be if 


they were as warranted,^^ even though exceeding 
the contract pnce,^^ and their value m view of the 
defects,that is, the difference in value between 
the goods as received and as warranted,^* the cost 
of remedying the defects,so and evidence as to the 
seller’s knowledge of the proposed use of the goods 
15 admissible So evidence of special or con- 
sequential damages may be introduced provided they 
are the natural and direct or proximate result of the 
breach and such as were within the contemplation 
of the parbes.^^ It may also be shown whether 
the buyer took such steps as were necessary to pre¬ 
vent uimecessary loss.^^ 

Evidence as to an offer of third persons not famil¬ 
iar with their character to buy the goods at a cer- 


7a. HI—CaatraU v Fawcett, S lU 
App 569 

Ohio—Tlllyer ▼ Van Oeie Qlase 
Co. IS Ohio ClrCt 99. 7 Ohio Cir 
Dec. 209. 

ggcmlec to aoakc good Me 
Buyer's testimony that e^ei^e 
manager promleed to make good loaa 
ftom feeding mixture to buyer^e 
ehlckena waa admissible to show 
that bU 3 ^r did not waive loss by glv^ 
Ittg note for price after ench feed¬ 
ing—McBride v. Farmers* Seed 
Ass’ll. 68 aw 2d 909. 249 Ky 614 
78. OU —Qutenberg Idacfa Cb ▼ 
Hnsoniaa Pnh. Go. 154 P. 846, 64 
Old. S69 

66 Gjr. p 849 note 10. 

Ti. OU—Eden v Vloednmn, 214 P. 

2d 980. 202 OU 462. 

65 C.J. p 849 note 11. 

Svldenes liuUlsrissIMe to sihow valae 
In mann f Sacturer*e suit to recover 
unpaid purchase price of printing 
presses, wherein buyer claimed dam¬ 
ages making It material to deter¬ 
mine dlffbrenoe between contract 
price and actual value of preasea, 
parol testimony as to cost of manu¬ 
facturing preeaes was held inadmlaal- 
ble aa to value, where preaaes were 
largely in nature of experimental da- 
vicea. and had ne\er been made be¬ 
fore—Coneo Freaa v Claybonm 
Ootp^ CGJLni. 90 F2d 28S. 

78. AUl—S tone v. TTataon. S7 Ala. 
379. 

W.Ta.—FOutty V Chalmax Salea Go.. 

128 SJS. 389. 99 WVa. 800 
78L SLCL—Uquld Carbonic Go v Ooo- 
Un. 189 &R 461, 161 &C 40 
66 G-7. p 849 note IS. 

Pnxobaaa pcioa and tsanaportatlon 

FUrchaae prioa of aoda fountain, 
whether paid in oadh or by exchange 
of old fountain, and expenses of 
tfanaporting Installing new foun¬ 
tain. ware proper ttema for oonalder- 
atlon In determining value of new 
fonntglirlBid M been as wananted.— 
Uunld Carbonie Oou "k GogUd. supra. 


77. Colo—Denver Horae importing 
Oou V Schafer. 147 p 867, 68 Colo 
876 

Mo—^Toung V Van Xatta. 88 S.W 
128. llSMoApp 500 

7a 37C—Kime ▼ Riddle, 98 SB 
946. 174 KG 442 
55 C J p 830 note 15 

79. Mise.—Viking Refrigerators v 
Furell, 176 So 010, 180 Miae 181 
65 CLJ p 850 note lA 

80u Ala.—Bentley v Smith. 8 Sold 
107, 241 Ala. 239 

MIeh.—Balcer Bros. Motor Coach Co 
T. Niemann, 842 KW 820, 269 
IHrii. 10 

65 CLJ. p 860 note 17 

81. Gal—Grace ▼. Levy, 166 P. 626, 
80 CaLApp 231. 

55 CLJ p 850 note 18 

sa Ga.—^ullett Oln Co t. Hides, 
168 aSL 697, 176 Ga. 658 
MlniL—Frame v Eohrman, 89 KW 
2d 881. 229 MI«m 46a 

66 C J, p 850 note 19 

Recovery of special or eonaequen- 
tlal damages generally see infra i 
S7a 

Does of Bcogpeottve proUta on futare 

salea 

CD Where exdualve sales agency 
held by buyer of machinery was a 
new venture, so that there was no 
evidence of past volume of bnaineaa, 
evldenoe of his expanse profits 
on salea mads was admissible to 
dhow net profits he would have re¬ 
ceived on additional sales, as de¬ 
ment of damages for seller’a breadi 
of wamaty.-<-Gnipe v. GUck, 160 P. 
2d 682. 26 CU.2d 680 

(2) But la pnrdiaaeria action Ibr 
breach of Implied warranty of refrig¬ 
erated meat Showcase, avldenoe of 
Ices of proflta baaed on experlenoea 
In other localltfes aa to reaaonable 
profits of like Und of store or cal- 
eulatlana of volume of trade general¬ 
ly, wherein there are divergent ia- 
ilwen c ea alEectlng them, was iaad- 
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miaalble aa too apeenlatlve^—Finks 
V Viking Refrigerators, 147 SW2d 
124. 236 Mo App 679 
£om of Bdlk from dtaenaad cows 
If special damages are pleaded in 
action for breach of warranty in sale 
of oowa, evidence aa to loss of milk 
from cows allegedly Infected with 
diaoaa e when purchased la admlaai- 
bla—Frame v Hohrman, 89 HW2d 
881, 820Mlim.468. 

mental valna 

In action by eommerdal fishermen 
for breabh of warranty in sale of 
power plant for boat, evidence of 
rental value of boat was properly 
reoelved, where plalntUCi were de¬ 
prived of its use for some tlme.^ 
Luti V HUl-Dieael Bngine Co. 887 
NW 646, 866 Midi 98 

Psospaotive porofita or loaa of use 
In action by owner of tractor and 
aemi-traller for damages anstained 
when equipment amaahed into em¬ 
bankment, allegedly caused by fbll- 
uip of a device which connected and 
held the tractor and semi-trailer 
together, brought against seller of 
device on ground of hreadi of Im¬ 
plied warranty and against manu¬ 
facturer of device on ground of n^- 
Ugenoe, if evldenoe of profit that 
plaintlfl would have earned if hla 
equipment had not been damaged waa 
not available, loss of use could be 
ahoam by what it would have cost 
to rent oomparable eqnlpment-^Tre- 
meroll Austin Trailer Elqulpment 
Co, 227 P8d 928, 108 (MLApp2d 464. 

nm Wla—N'orthem Supply Co. v 
Wangard. 100 K.W. 1066, 128 W1& 
1. 107 Aul&R. 084. 


I Facta that buyer, rescIndUig ocm- 
traet, resold goods mx pnbUe sale 
aaril gave notice to seUer, were for 
Jury’s oonaideratlon, in determining 
wheiheir buyer exerciaed reasonable 
oaxe and Judgment in roaale, 

—a D. Brown A Co. v. Darling 4k 
Co, 864 K.TAL 708, 288 AppJMT. 487. 
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tain price is not competent to show value,®* nor, 
although the contrary has also been held,®* can it 
be shown at what pnce the bujer resold the goods*® 
or that he disposed of them advantageously *^ So 
a card published by an indi\idual quoting prices of 
the commodity is inadmissible in the absence of a 
riiowing that dealers in the commodify constantly 
received and acted on tihe pnce hst, thereby proving 
it worthy of confidence and reliance;** evi¬ 
dence as to the value of goods returned by the buy¬ 
er’s customers is inadmissible m the absence of 
proof as to why or when thqr were returned, their 
condition at the time, or whether there was any duty 
to accept their return.** Evidence fixing the value 
long after the sale** or at a different place*^ is in¬ 
admissible, as is evidence of the value of chattels, 
the warranty as to which was not breached.** If 
the breach is not proved, evidence as to damages is 
properly exduded.** If after discovering the breadi 
of warranfy the purchaser mduces his vendee to ac- 
c^ It and makes a settlement with him therefor, 
evidence of the settlement is admissible on the 
question of damages sustamed by breadi of war¬ 
ranty ** In an action for breadi of warranty and 
deceit on a sale of chattels, evidence as to the land 
which plamtifi^ obtained m exchange for the diattels 
IS not admissible as fixmg their value where there 
is no offer to diow the value of the land.** 

Mitigation of damages. Proper evidence tendix^ 
to show mitigation of damages is admissible.** 

Pumttve damages. In an action for breach of 


w ar r a nty against the seller of seed in whidi the 
buyer sought punitive damages for intentional mis¬ 
representation of the vanety of seed purchased, 
evidence that the seller represented that the seed 
was grown others is competent.*” 

Land planted zcith defectize trees Evidence has 
been admitted in an action for breach of warranty 
as to the kind of roots upon which trees sold were 
grafted to show the difference m the %alue of the 
land on which the trees were planted at the time of 
discovery of the breach and its value if planted 
with trees as warranted.** 

Goods of different qualities. W*here the contract 
for the sale of a quantify of goods of two lands 
makes no distinction as to the respective values of 
the two kinds, evidence is incompetent, in an action 
for the breach of warranty of the merdiantable 
condition of one of the kinds, as furnished, to show 
ffiat such kmd was not worth as much as the 
other kmd.** 

§ 367. Weight and Sufficiency of Evidence 

Gendral rulM at to the weight and tufllcleney of evi¬ 
dence apply to aetlone Involving waiTantIo% and, ae- 
eordingly, whore a breach of warranty >s pleaded the 
purchaser mutt tttabllth, by a prepondtranca of tho evl- 
doneo, the facte eonetituting hie cauee of action, includ¬ 
ing the warranty, reliance thereon, breach, performance 
or waiver of the condKIone on which the right to ae eert 
the warranty depends^ and damagea, but clrcumatantlal 
evidence may be sufficient. 

General rules as to weight and sufficiency of evi¬ 
dence apply to actions involving warranties^ Where 


84i lClim.--JoliiUKm v HUletrom, S8 
NW 647, 87 Minn. ISS-^Fliiley v 
Quirk, 9 Minn. 194, 86 AmJ>. 9S 

66 C J p 860 note SI. 

aSi NC—Houston v. Starnes, 94 K 
a SIS 

66 OJ p S61 note 91 

80. Maas—Stock ▼ SneU, US HSL 
169, 226 Maae 499 

66 OJ p 851 note 28 

87. Ark.—Mercbanta* Grocery Go v 
Liadosa Canning Go, 117 8.W 767, 
89 Ark. 691. 

66 CJr p 861 note 14. 

oa Ark.—Merchante* Grocery Go v 
Ladoga Canning Go, supra. 

aOi KT^—Tenenbaum v Gohen, 166 
NTS 816, 100 Mleo. 860. 

66 GJ* p 861 note 86. 

sa Wla.-^MIlwaQkee Bloe Mach. Go 
V Hamaceki 91 MW. 1010^ 116 Wls. 
488. 

66 CJ p 851 note 87. 

81. Tez^A. a Cameron Steam 
Pump Works t. Lubbock Light 
etc., Co., GlvJIkpp, 147 aW. 717. 

66 CJr p 861 note 18. 
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88i ai> —Barney ▼. MorvlBaey, 171 
MW 501. 41 SD 16 

66 CJ. p 861 note 89 

98. La.—VTliltney Iron-Worke ▼. 
Reuse, 8 So 600, 40 Le.Ann. 111. 

Meb—Petaer v Johnson, 141 M.W 
828, 98 Neb 768. 

94. XJa—Rogers v Fetrifled Bone 
Min. Go, Pa., 168 F 789. 86 CGLA. 
69 

96. Ala.—Stewart v. Riley, 06 So 
488, 189 Ala. 519 

88. Or—^Oom ▼ Elgin Warehouse 
Go, 190P 161, 96 Or 408. 

66 C.J p 861 note 88 

97. SC.—Stevenson ▼.HR Kirk¬ 
land Seed Go, 180 as. 197. 176 B. 
a 846 

9a GaL—Bulge ▼ Albany Nuner- 
lee, Ibe.. 168 P. 148, 176 Gal 818. 

9a Gal^-^vi ▼. Dimmidk 84 P. 
78. 89 GaL 480 

L Tenn.—Bunch v. IX a Etheridge^ 
Go.. 180 SW.Sd 886, 87 TeuLApp 
807. 

65 CU p 861 note 87. ^ 
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Svidenoe held snSeleBfe to rapport 
ftBdiag, or Jndgmeat 
(1) For buyer. 

IT a—Consolidated Water Power St 
Paper Go. v Spartan Aircraft Go, 
CA.D41. 185 Fid 847—Hudson 
Rug Rednlshing St Cleaning Oorpi. 
▼. Prime Mfg. Co, CCJLWls^ 115 
F8d 616 

CaL^Klein ▼ Dntdiesa Sandwich 
Co. 88 Pld 789, 14 Cal Id 171— 
TremeroU v Austin Trailer Egulp- 
xnent Co, 117 P.2d 818,101 CaLApp 
Id 464—OregOB-Nevada-Cailfomia 
Fast Weight v Fraehauf Trailer 
Co., 189 Pld 819. 88 CaLApp Id 
610—Dougherty v Lee. 168 P.2d 64, 
74 CelJippld 182—VaeearesMi ▼ 
Sanguinettt 168 Pld 470, 71 Oal 
App.ld 687—Sweet v. Wataon*a 
Nursery, 91 Pld 811, 88 CaLApp 
Id 699. 

Oonm—Nanmann ▼ Wahle Breiwlng 
COn 15 A.ld 18L 127 Conn. 44. 

Ga^A. E. Speer, Inc., v McConrey. 
49 aE.2d 677, 77 GeJlpp. 716— 
Fite V McEntyre, 49 SJELld 159, 
77 GeJlpp 686 

DL—Standard Oil Go of Ina v Dan- 

I lei Burkfaaxtamete Cooperage Co, 
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breadi of ■warranty is pleaded, the purchaser must | establidi, by a preponderance of ihe evidence, the 


TT iriLsa S36. SIS HI Aw sss— 

Jt«mbraiidt Iiamp Corp. v Tyne 
Co, 24 X’B.2d 888, 808 HI App. 24 
1 —Freeman v Great Atlantic & 
Pacific Tea Co. 8 XE.2d 154. 284 
IlLApp 848*-Altle v KeUinator 
Seles Corporation. 861 Ill App 478 
lad.—Hart v Xlchole, 12 XB.2d 1001, 
104 IndJ^p 641 

Ky—Snead v Waite, 208 SW8d 
749, 806 Hy 587 

Leu-^Gobb ▼ Davidson, 58 So 2d 225. 
219 La. 4S4^Magee Sfash Motors 
V. Green, App, 47 So 2d 85—Smith 

V Smith, App. 29 So 2d 608—Bv- 
pns V Crumley, App, 1 So 2d 187 
s^Head V. Trl-State Motors, App., 
190 So 186—^Bates v. Lilly Broker^ 
ace Co, App 159 So 457—South¬ 
ern Iron 6 Equipment Co v Brown 
& BevUl Gravel Co, App, 141 So 
418. 

Me—Robinson v. Buswell, 154 A. 
571, 180 Me 209. 

Maos—Kurrlss v Conrad 6b Co, 46 
NE.2d 12, 812 Mesa 670. 

Minn- —Pietrus v Watkins Co, 88 N* 
W3d 799, 229 Minn. 179—Nelson 

V Wm. H. Zieyler Co, 251 XW 
584, 190 Minn. 818 

lOss.—Biedenham Candy Go ▼. 

Moore, 186 So 628, 184 Miss 721 
)4o—Turner ▼ Central Hardware 
Co., 186 SW.2d 608. 858 Mo 1182, 
158 AlfcR. 1403—Duley v. Cocar 
Ckila Bottllnc Go of St. Louis, Mo, 
APPf 282 aw 2d SOl-^emda ▼ 
Coca-Cola BottUnc Co of St. Lou¬ 
is^ App., 104 aw 2d 778. 

Kea—S Morsan Smith Co v. Van 
Ackeren Bros., 254 NW 678, 137 
^eb. 129 

Nev^Cram t. Wes Durston, Inc., 287 
P.2d 209 

^T.—Eovlts V National Accessories 
Stares, 4 NY.a2d 284, 254 App 
Div. 804—Tyrrell ▼. Lay. 91 NT a 
2d 680, 195 Mlaa 408, afflimed in 
part, reversed In part on other 
cronnds 99 NTS 2d 607, 197 Mlsc. 
85a 

<NCL—Walker v. HlOkory Paddnc Co, 
16 aSAd 668, 230 NC 158 
Ohla—SwlAer v Miami Motors, 72 
N EL2d 682, 81 Ohio App. 97—Wolfe 
V. Horn's Inc., App., 69 NJa2d 166 
(Bel—Pauls Valley lOlllnc Co. v. 
Gabbert, 78 (P2d 685, 182 Okl 500, 
117 ATj.K 466—Singer Sewing 
Mach. Co V RUey, 61 P2d 286, 
177 Okl 558 

Pa.—Parsons Trading Col v. Dohan. 
167 A 810, 813 Pa. 464—Klxk John¬ 
son Co. V. Light, 100 Pa.Snper 
426—Quaker City Sweater Mills v 
Upman, 99 Pa.Super 12—Robinson 

V Charles R. Hires Co, 48 PaJlist. 
4bOou281. 

SJXr-^Uger v. Montgomery Lumber 
Co., 47 NW2d 281-^Behrlnger v. 
MuOhow. IN.WAd a 72 SJ>. 80 


Tenn—Tallent ▼ Fox, 141 aW2d 
485, 24 Tenn App 96 
Tex.—Southwestern Drug Corp v 
Taylor. ClvApp, 108 SW2d 888, 
revered on other grounds 181 S W 
2d 955, 184 Tex. 41—U a Pipe & 
Foundry Co v. City of Waco, CSv 
App, 100 SW2d 1099. affirmed 108 

5 W2d 482, ISO Tex. 126, certiorari 
denied 58 SCt. 266, 802 US 749. 
82 LAM. 579—Sherwln-Wmiams Co 
of Texas v Offenhaaser, ClvApp, 
42 SW.2d 859, error refused—Don¬ 
aldson Art Sign Co v Lyons, Civ 
App. 51 aw 2d 1095, error re¬ 
fused. 

Vt.—Patton V. Ballam, 58 A2d 817, 
116 Vt 808 

65 OJ p 851 note 87 M CD- 
(2) For seller. 

U a— Norfolk Redevelopment & 
Housing Authority v Ruberold 
Co. CJLVa., 184 F2d 888—Sher^ 
wln-WllUams Co v O'Hara Deco¬ 
rating Service, GLG.AI11, 152 F2d 
166—Murphy Laboratories v Em¬ 
ery Industries, DC Pa., 95 FSupp 
651 

Ala.—Fuit V Perllng, 48 So 2d 71, 
86 Ala.App 471 

Ark.—Frankes, Inc, v Bennett 146 
SW2d 168, 201 Ark. 649 
Cal—Hhgan v Allen, 210 P2d 65. 
98 Cal App 2d 854—National Elec. 
Welding Machines Co v. Gllck, 187 
P2d 465, 88 CalApp 2d 82—Glesby 

V Lemer, 166 P2d 864, 67 CalJbpp 
2d 798—Crawford v Marysville 
Fuel JCo, 90 P2d 864, 88 CalApp2d 
78—Zager v F. W Woolworth Co, 
86 P2d 889, 80 Cal App 2d 824— 
Ferhholts Machinery Co v. Wilson, 

6 P2d 679, 116 OaLApp 678. 

DC.—Shawen v. District Motor Ga, 
MunApp, 84 A8d 29. 

Ga.-^cGee v. Bennett, 88 S EAd 677, 
78 GaApp. STL 

IlL—Smith V Bloom, 66 NE.2d 488, 
828 llLApp 81d—Ace Engineering 
Co V. Pioneer Brewing Co, 48 N 
B.2d 770, 819 IlLApp 118-^Frasler 

V AUlson, 48 NB.8d 967, 816 111 
App 268—Wear Proof Mat Co. v 
Bastlaa-Morley Co, 868 IlLApp 
466. 

—Dreyar-Whitehaad 4b Goedacka 

V Land. 216 aW8d 418, 809 Ky 
118—Cundlff 4b MdDowall v Roy 
G. Whayne Supply Co., 91 SWSd 
616, 262 Sy 887. 

La^ -Moreau v. McGahae^ App, 44 
So8d 888—Baker v. Smith Broa. 
Equipment Co, App., 46 So9d 640 
—^Schexnayder v. Stanabury, Appl, 
46 SouSd 646—Passman v. Alexan¬ 
der, App, 4 SoAd 787. 

Maaa^—Nlcholaon v. American Hide 
4b Leather Co, 80 NJBLSd 876, 807 
Maaa 456 

Mo—Haniaa City AutOb Auction Co. 

V. Overall, App., 288 SWSd 446. 
NJBL—Manchester Sand, Gravel 4b 
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Cement Co ▼ Acme Road Machin¬ 
ery Co. 18 A.2d 188. 91 NH. 682 
N J—Wood Motor Car Co v Tobin, 1 
A2d 199, 120 NJLaw 687 
Ohio—B[opelove v Hlnach, App., 71 
NE.2d 618 

OkL—Stinehcomb v. Conner. 880 P 
2d 278—CampbdU ▼. Ttyt, 898 P 
7, 146 Okl 218 

S.G^-Rlchmond Pressed Metal Works 

V Haiey. 164 SE. 418, 167 Sa 486 
66 GLJ p 861 note 87 [a] (8). 

Evldenae hOld lasirffident to s upport 
verdict finding, or Jndgnunfe 

(1) For buyer. 

Cal —Loose v Fllddnger, 8 P.Sd 617, 
181 CaLApp 77 

Ga—Hall v Georgia Pftper 4b Spe¬ 
cialty Co, 196 SJEL 986, 67 GaApp 
817—D S Brandon 4b Go v EL M. 
Franklin 4b Co. 167 SE. 618, 46 
GaApp 808—Evans v. Mitchell, 
162 SB 660, 44 GaApp 696 
HI —Westney v HentuOky Mfg 
Corp., 19 KE2d 768, 299 HLApp 
609 

Iowa,—Jenaen v Moorman Mfg Co, 
289 NW 917, 818 Iowa 988 
Ey—Henry Porter 4b Co v Iiacy, 
106 S W2d 818. 268 Ejr 666—Chap¬ 
man Drug Co V Southern Ice 
Cream, Ice 4b Milk Ca, 61 SWId 
104L 860 Ky 80—Hleronsrmous 
Motor Co V Smith, 48 SWSd 668, 
841 Ky 809 

IdL—Womadk v Lafayette Furni¬ 
ture Co, APP, 60 So2d 848 
Md.r—Petite V. Stomes, Inc., 41 A.2d 
7L 184 Md. 877. 

Maaa.—Putnam v Great Atlantic A 
Padfio Tea Co, 88 NE.8d 866, 804 
Mass 864 

Mlflh.—F M. Sibley Lumber Co v 
Schults, 897 NW 848, 897 Mich. 
206 

3Clnn.—BYame v. Hohrman, 89 NW 
2d 88L 229 Minn 468 
Mls a—J C. Penney Co ▼ Soerbor- 
ongh. 186 So 816, 184 Miss. 810 
Neb —Refrigeration Discount Corp. 

V Richards, 284 NW. 848, 186 Neb 
866—MUls V. MaxweU Motor Sales 
Corp. 181 NW 162, 106 Neb 466, 
88 ALAL 180. 

NT—Edwards Dairy Co v Aiello. 
99 N.TSAd 188, 877 AppAMv. 860 
—FHer v. Laube's Old Spain, 89 
N.TSld 794. 866 AppDiv. 408— 
Glarage v. Heinmueler, 261 N.TS 
80L 146 Mlac. 11 6 P r estl v. Lee 
Bros.* 88 NT&Sd 818. 

Wash.—Gelaness v Soow Bay Pack¬ 
ing Co.. 181 P.2d 740, 16 Wa8h.2d L 

(2) For seller. 

U &—Myers v. MUone 4b Hyde. CJL 
Ark., 172 F2d S9L 

CaL—Entner-Goldsteln Co. v Work¬ 
man, 296 P. 612. 112 CaLApp 182 
DGr-omson V. Forranteb MunJkpp, 
72 Aid 77L 

66 CJ p 861 note 87 fb] (8). 
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facts constJtutmg his cause of action.* He most | ^ov tiie of tiie warranty* and that he 


8. Gal—DooffhATty ▼ Lee, 188 P8d 
54» 74 CaLApp2d IS^Vaocarena 
▼ Sansulnettl, 168 IP 2a 470, 71 GU 
App2d 687. 

La.—Smith v Brodka, App, 48 Sold 
76 

Or—W. S Maxwell Co. ▼ Southern 
Oregon Gaa Oorporation, 74 P2d 
694. 168 Or 168, 114 A.L.R. 697. 
opinion adhered to 76 P 2d 9, 168 
Or 168.114 A.LIL 697 

S Gypaum Co v Blrdaboro 
Steel Foundry & Madh. Co, 62 A. 
2d 844. 160 Pa.Super 648 
Tenn.—Bundh ▼ D S Btherldiie Co, 
180 SW2d 226. 27 TemLApp 807 
Vt.—Patton V BaJlegn. 68 A.2d 817. 
116 Vt. 808 

Va.—Blythe v Camp Mfg Co., 82 S 
BLld 669. 188 Va. 482 

Balanee of prohaUlitles 
In action to recover for peraonal 
Injurlea cauaed by eating food aold 
by defendant plaintlfl had burden of 
proving by balance of probablUtles 
that hla clalma were correct.—Rua- 
aeil V Flrat Nat. Storea, 79 A.2d 678. 
96 NH: 47L 

Bvidenee held auflolent 
Mhaa—Colby v Flrat Nat. Storea. 29 
NE2d 920. 807 Maaa 262—Tlm- 
mlna v F N Joalln Co. 22 NE. 
2d 76. 808 Maaai 640. 128 A.LJt. 
69L 

Mont.—^Butte Bloral Co v Bead, 211 
P 826. 66 Mont 188 
NC—Stokea v Bdwarda. 62 8B.2d 
797. 280 NCL 806 

Pa.—Brookalde Diatllllng Prodnota 
Corp V Monarch Wine Co of Oa., 
79 A.8d 242, 867 Pa. 8—Bunco v 
BroCkway Motor Co. 68 A.2d 897. 
164Pa.Super 240 

SD—Grommea v Anderaon. 297 N 
W 687. 67 SJ> 660 
Tex.—Settle v Arthur, Civ«App, 92 
8W2d 461—Murchlaon v. Levy 
Plumbing Co, Giv.App., 78 SW2d 
967, error dlamlaaed. 

Svldeaee held Inattflleiettt 
NT—MeCkler v SUver^a Lunch 
Storea, 286 NTS 99. 246 App. 
Div 806—^Tyrrell v Lay. 99 NTS 
2d 607. 197 Mlac. 868—Vacearo v 
Prudential Oondenaed Milk Go., 282 
NTS 299, 188 Mlac. 666 

8; Maaa.—Botti v Venice Grocery 
Co. 86 NSLld 491, 809 Maaa 460. 
186 JlXu'SL 1887—Country Club 
Soda Co V Arbuckle. 181 NJD. 866, 
279 Maaa. 121 
66 cur. p 861 note 88 

Soleatea may be ahown by proof 
of actual knowledge of falaity of rep- 
reaentationa or that repreaentatlon 
waa made aa of knowledge when aell- 
er waa without knowledge or ahould 
have known faialty of repreaentar 
^ C. (Penney Co v Scarbor^ 
ouA 186 So. 816, 184 Mlaa 810. 


Mdenoe held iiifEleleBa 
(1) To ahow exlatenoe of wairan- 
ty 

US—Robert A. Relchard. IncL, v. 
BaL Dunwoody Oo, DCPa., 46 F 
Supp 168 

Cal—Pann v Fay PVult Co, 294 P 
788, 110 Cal App 726 
Conn.—Elrach v. Coon. 160 A. 628, 
111 Conn. 664 

HI —diacAndrews 8b Forbea Co v 
M echa ni cal Mfg Go. 11 NE 2d 882. 
867 HI 288, certiorari denied Me¬ 
chanical Mfg Co V MacAndrewa & 
Forbea Co. 68 SCt 769. SG8 US 
665. 82 L.Ed. 1115—Lindroth r 
Walgreen Co. 87 NE.2d 807. 888 
HLApp 864. alBrmed 94 XR2d 847. 
407 HI 121—Lindroth v Walgreen 
Co. 67 KE.2d 595. 829 HlJlpp 106 
—Barnett v Kennedy, 42 NJBld 
298. 815 HLApp 28—Ellng-Tlte 

Paint Producta Co v. Columbia Ice 
4b Ice Cream Co. 40 NB.2d 846. 
814 HI App 197 

Ind.—Indeatructlble Wheel Co v 
Red Ball Body Corporation. 194 
NK 788. 100 IndJLpp. 150 
Iowa.—Brmndenberg v Samuel 
Storea, 285 NW 741, 211 Iowa 
1821, 77 A.L.R. 1161 
Ky—Wedding v Duncan. 220 SLW 
2d 564, 810 Ky 874—Snead v 
Waite, 208 SW3d 749, 806 Ky 
687 

La.—Kuhlmann ▼. Purpera. App., 88 
Sold 84 

Maae.—Whlttemore v. Thompaon- 
WIn<diABter Co. 78 K'E.2d 476. 821 
Maaa. 865—Morin v. Stromberg. 84 
NE.2d 495, 809 Maaa. 146—Bmna 
V Jordan Mkrah Co.. 26 NE.2d 868. 
806 Maaa. 487—Tlmmina v F N 
Joalln Co. 22 NE.2d 76 808 Maaa. 
640, 128 AX R. 691—Holt v Mann. 
200 NJS. 408. 294 Maaa 21—Coun¬ 
try dub Soda Oo V. Arbuckle, 
181 NE. 266, 279 2Caaa 131-Uram- 
rog V. H. L. Bandy Co. 187 NJC. 
640, 284 Maaa 195 

Minn^^ational Equipment Corpo¬ 
ration V Moore 250 NW. 677, 189 
Minn. 682—Donaldaon v Caraten- 
aen. 247 NW 522. 188 Minn. 448. 
Mo—Turner v Central Hardware 
Co, 186 SW2d 608, 868 Mo 1182. 
168 A.IaR. 1402—Balaton Purina 
Oo V Swalthea App. 142 SW2d 
840 

NH.—Eaatman v. Walaman, 51 A.2d 
151, 94 NJEI 268. 

NT.^-811ver8teln v. R. H. Macy ft 
Oo. 40 NTS8d 916, 266 APPJDlv. 
5—Kahn v. J. C. Management Corp., 
69 NT.S2d 547, affirmed 59 N.TS 
2d 626, 269 App Div. 1065, motion 
denied 66 NE.2d 129. 296 NT 990 
NJ>—Cretora v Troyer, 246 N.W. 
668, 68 NJD 28L 

Ohio—Xlttle T. Flttro^ 54 NJDJd 
811, 78 Ohio App 65 
OkL—IBden v. Vloedman, 214 PAd 
980, 202 Okl 462—Wat Henry Pen- 
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tiao Go V. Bradley, 210 P2d 848; 
202 QkL 82 

Or—J A. Campbail Co v. Corley,. 

IS P2d 610, 140 Or. 462. 

R.L—Acme Aluminum Alloya v Pan- 
tex Mfg. Corp. 64 A.2d 868, 75. 
R.I 162. reargument denied 66 
A.2d 100. 76 RX 152 
SD—Grommea v. Anderaon. 297 N. 

W 687, 67 8 D. 660. 

Tenn.—Clover v. Holman, 6 Term. 
App 178 

Tex.—Worth Finance Co v Charlie 
Hillard Motor Co. ClvXpp., 181 
SW2d 416—M. S Kaplan Co v 
Wiley. Cl\-A.pp, 88 SW2d 289, er¬ 
ror refused. 

Va.—E. L Du Pont De Nemours ft 
Co v. Universal Moulded Products 
Corp. 62 8 B.2d 228, 191 Va. 625. 
Wash.—Ingraham v Aasodated Oil 
Co, 6 P2d 645, 166 Wash. 805. 
Wla—Grant v. Ctariatensen, 89 N.W. 
2d 468, 266 Wla 496—Simons v. 
Broakman, 22 N.W 2d 464, 249 Wla. 
60. rehearing denied 24 N.W 2d 409. 
249 Wla. 50—Dnnck Tank Works 
'v. Sutherland. 294 N.W 610, 286 
WlB 88 

55 CJ p 851 note 38 [b] (1) 

(8) To Show that seller did not 
warrant merchandise^ 

U.8—Coneolldated Water Power ft 
Paper Co % Spartan Aircraft Co, 
CAJ>el, 185 F3d 947—Cohen V. 
Frima Producta Oo, CLAFla., 181 
F3d 824—U. 8. V Lux Laundry 
Co. CCAuInd.. 118 F2d 848—Mur¬ 
phy Laboratories v Emery ludna- 
trlea^ DGJPa.. 96 FSnpp. 651 
Ark.—McDonald v. Dorfinan. 82 S.W. 

2d 442. 182 Ark. 1185 
Cal—Hagan v Allen. 210 P.2d 65. 
98 CalJkppSd 854—Du Val Moore 
ft Co V Ward. 87 P2d 788. 61 CaL 
App 2d 205. 

HI—^Mayer ▼ Bar Steels Cou. 81 
NE.2d 455. 840 HLApp 414—Le- 
bow ft Shell Corp v Medella, 16 
NE3d 027. 296 HlJLpp 622 
MIoh.—F M. Sibley Lumber Co v. 
Schulte, 14 NW2d 882, 209 Mich. 
19S. 

Neb—Kennedy v Cornhnsker Hy¬ 
brid Co., 19 NW2d 51, 146 Neb 
280. 160 AXJEL 85L 
NM.—Johnson v Bonnell, 192 P2d 
886, 52 NM. 128. 

Pa.—McKeage Madhlnery Oo v Os¬ 
borne ft Sexton Machinery Cou, 186 
A. 648. 124 FaBuper 887 
Tex.—Googlna v R W Hable ft 
Sona^ ClvApp, 287 SW2d 705. 
error refused no reversible error. 
Utah.—Treadway v. Glem^ 221 P 2d 
598 

Waah.-^Beers v. Martin. 190 P2d 
678. SO Waah.2d 1—Gibson v Cali¬ 
fornia Spray-Chemteal Corp., 186 
P2d 316, 29 WaalLfd 81L 
55 CJ. p 851 note 88 Cc] (1). 

(8) To show aeller’a knowledge of 
buyer's purpose. 
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relied on sudi ■warranty.^ Also the purchaser must i show a breach of the warranty® and performance 


Ky—Day Polveriaer Co. ▼. Rutledge, 
S8 8 WSd 949, 238 'Ey 817. 

Lia.—Bates ▼. Ully Brokerage Co.* 
App. 159 So 457 

Me.—Roaa v. Forteoua, Mit<diell & 
Braun Co. 8 A.2d 659, 186 Me IIS 
Tenn.—Weber Iron A Steel Co. v. 

Wright, 14 TennJLpp 451. 

Tex.—Sherwin-Williams Co of Tex¬ 
as V. Offenhauser, Civ App, 42 
8.W 2d 859. error refused. 

Va.—B. L Du Pont De Xemours & 
Co V Uni\er8al Moulded Products 
Corp. 62 SB 2d 288, 191 Va. 525 
55 C J p S51 cote 88 [b] (2). 

<4) To show reliance on seller’s 
skill or judgment. 

Conn.—Sapiente v WaltuOh, 15 A.2d 
417, 137 Conn. 224 

Maas.-^Holt V Mann, 800 MM. 408, 
294 Mass. 21 

Mich.—^Dvoraoek ▼. Ooldsteln, X9 
MW 2d 888, 811 Mich. 680 
2CD—McLane v. P H. Pea\ey 4b 
Co, 8 MW 2d 8CS. 72 MD 468 
Va.—R 1. Du Pont De Memours 4b 
Co V T:ni\eraal Moulded Products 
Corp., 62 SE2d 288. 191 Va. 523 
55 C J p 851 note 88 [b] (8). 

(5) To eetabliah that buyer did 
not rely on aeller’a skill or judg¬ 
ment before purchasing goods. 
US.—Bulldog Concrets FOnn Sales 
Corp V Taylor, DClnd., 94 (P 
Sapp. 828. 

Cal —Sutter ▼ Associated Seed 
Growers, 88 P.2d 14^ 81 CaUbpp. 
8d 543 

HI—Wear Proof Mat Co v Bastian- 
Mbrtey Cb. 268 IllJlpp 455. 

XsL—G J De\ ilie Lumber Co. ▼. 
Jaubert, 189 So 503, 19 IsuApp 
48 

37 T—S P Bowser 4b Oo ▼. McCor¬ 
mack, 248 Mrs 442, 230 AppDiv. 
803 

Mvidsaoa held *"■"*>***—* 

(1) To show existence of war¬ 
ranty 

US—Gillette v. Kelling Mat Oo, 
C.A.Va., 185 P 2d 294—Alaska Pac. 
Salmon Co v Remolds Metals Co, 
CfLAM.Y.. Ib8 P2d 648—Porter 
V. Cnddods, D.CKy, 84 FSupp. 
704—Maurice C Smith Go \. Fish¬ 
er Plastics Corp, DCMSsa., 76 
P.Sapp 64L 

Cal—HSgan v Allen. 310 P2d 65, 
98 Cal.App 2d 854--Thompaon ▼. 
Fifth 4b IDll Bldg; Co., 294 P. 60. 
110 GalJbpp 817. 

3QL—Roehrl v Schwalge^ 89 27R2d 
694, 818 IlLApp 264. 

SSm—Topeka Mill 4b sae\ator Go 
V. Triplett; 218 P2d 964, 168 SSn. 
428. 

XjS.—I ntsmational HSrvester Oo. ▼. 

Oamith, App, 28 So 2d 478 
Maaa.-^Barry ▼ Cronin. 172 MM. 595, 
272 Uam. 477. 

Mont.—Bianlagtott Montgomery 

Drug Oa, 111 P.2d 808L Ul KOnt. 
564. 


MT.—Bennett ▼ Piacitello, 19 MTS 
2d 777, 259 AppDlv 964, affirmed 
88 Ma2d 251, 285 MY 584, rear¬ 
gument denied 84 MEb2d 908, 285 
MT 748—Golds V Peggy Paige. 
Inc. 75 MTS 2d 221 
MD— TiAificii \ Melaon, 276 MW. 914, 
68 MD 66 

Tenn—Weber Iron 4b Steel Co. v 
Wright, 14 TennApp 45L 
55 C J P 851 note 88 [c] (1) 

(2) To show that purchaser made 
known to seller the particnlar pnr* 
pose for which the goods were re- 
Quired—Roehrl v Sehwalge. 89 MB. 
2d 694, 818 Ill App 264 

(8) To show reliancs on seller’s 
judgment. 

ni—Roehrl ▼ Sehwalge, supra. 

MT—Bowser v. McCormack. 848 
MTS 442. 280 AppDU 808 
MD—Bakke v. Melsoxi, 876 MW. 914, 
68 MD 66 

4. Del—Loper ▼ lAngo, 97 A. 585, 
39 Del 170. 

55 C J p 852 note 89 

Bvldeiioe held snfHotenit to Ohov re- 
haaoe on wnuxsaty 
Miss —Chancellor v Fulton, 29 So 2d 
218, 201 Miss 252. 

Mo —Tamer v. Central Hardware 
Go. 186 SW2d 608. 858 Mo 1182. 
158 A.LR. 1402. 

Tenur-Glover ▼. Holman, 6 Tenn. 
App 178 

55 CJ p 852 note 89 M 

aMdenoe held lasnIWolant to dhow 
sellaaoe on wajExaaty 
Aria.—Murphy ▼ Matlonal Iron 4b 
Metal Oo. 227 P2d 219, 71 Aria 
828 

Cal —Aldrich ▼ Rankin, 827 P 2d 
900, 102 Cal App 2d 484 
Kan—Topeka Mill 4b Blevator Co 
V Triplett, 218 P2d 964, 168 Kan. 
428 

Mont.-^onea ▼. Armstrong; 145 P. 

949, 50 Mont. 168 
Spedflo Isoguage 

It Is not necessary that proof re¬ 
veal by apeeillc langnage reliance on 
the representations.—Turner v Cen¬ 
tral Hardware Oo., ISO S.W.2d 608, 
868 Mo. 1182, 158 JLLJSL 1402 

5. US—John A. Johnson 4b Sons 

U S., to Use of Baltimore Brick 
Co, aCJLMdH 158 P.8d 584, cer¬ 
tiorari denied 66 SCt. 1878, two 
caaei; 828 U 8 865. 90 LMd. 1686 
Cal—Vaocaressa ▼. Sangnlnettl, 108 
P2d 470, 71 CaLApp.2d 087 
m.—Ace Engineering Oo. Pioneer 
Brewing Co. 48 MBLid 770, 31® 
111 App 118— Wr9Mi9ir y Allison, 48 
MM.8d 967, 815 niJbpp. 258 
M.C—Price ▼. Goodman, 87 S,HL8d 
692. 225 Ma 228. 

Tenn.—BunOh v D S, Etheridge Co, 
180 SW2d 225, 27 TennJkpp 207 
Tex.—Rawls T. HOlt, ClyJbppL. 198 
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SW2d 586, error refused no re¬ 
versible error 
65 C.J P 858 note 40 
Durability of oompaarable obJaat 
Where defects allegedly developed 
in fur coat purchased by fur wrear- 
ing out after only three months’ 
wear, evidenoa of durability of a 
comparable object was not required 
to buyer’s action for breach 

of implied warranty of fltneas — 
Woodward 4b Lothrop v. Heed, DGL 
MunApp, 44 A.3d 809 
Bvidenoa hdd sirtHoiaiit 9o Show 
hreaoii of wa naa ty 
(1) In generaL 

US—Fletcher V Osailc Paddng Co, 
GAJUrk.. 188 F 8d 858—TomeUo v 
Dellgiannis Bros. CA.IU. 180 IF 2d 
658-^ughea v Diehl, GJLVa., 178 
F2d 829—Container Corp of 
America v Superior Rice Mill Co. 
DCLIsl, 97 FSupp 989—Hunt 
Foods V. Gaer Bros., DC Conn., 88 
FSupp 702—^Robert A, Reichard, 
Inc., V Eal Dunwoody Co., DGL 
Pa., 45 FSupp 168 
Ark.-^gue V Hill, 288 SW8d 768, 
218 Ark. 797—Price-WUllama v 
Malar, 210 SW8d 499, 218 Ark. 
859—Dollina Sign 4b Advertising 
Co V. Smith, 08 SW2d 978. 187 
Ark. 1162—McDaniel v Davla. 66 
SW8d 1088, 188 Ark. 988—Lewie 
Supply Co V Galloway, 51 S W«8d 
988, 186 Ark. 1164. 

GaL—Advance Rnmely Threbher Co 
V McCoy, 2 P2d 167, 818 Cal 826 
—Tremeroli v Austin Trailer 
Equipment Co. 887 P2d 928. 108 
Cal App 8d 464—Oregon-Mevadsr 
California Fast Freight v Fnie- 
hauf Trailer Co., 189 P2d 889, 88 
Cal.App 3d 620—Chamberlain Co 
V. AlUa-Chalmera Mfg Go., 170 
P2d 85, 74 CaLApp2d 041 
Colo—Emarson-Brantingham Imple¬ 
ment Co V Miller, 18 P2d 841, 91 
Colo 94. 

Conn.—Judd V H. S Coe 4b Co., 169 
A. 270, 117 Conn. 610. 

DC—Hlxnmelateln v. Budner* DC. 
08 FSupp 046 

Ga.—Walnut CreOk Milling Co v 
Smith Bros. Co, 178 SE. 95, 178 
Qa. 40, answers conformed to 174 
SE. 265, 49 GaApp 116. 

Ill—David J Ross Co. v Blumberg. 
72 MB 3d 58, 881 IlLApp. 82— 
Kmger v George W. Dlener Mfg 
Co., 68 MB.2d 26. 881 RlJkpp 808. 
Ind.—Teter v. Shulta. 89 MBL2d 808, 
110 IndJbpp. 541—Middleby-Maiv 
shall Oven Co v. Wagoner, 18 MJD. 
2d 498, 100 mdJbpp 878. 

Iowa.—Brandenberg v. Samuel 
Stores, 285 MW. 741, 2U XOwa 
U81, 77 AXJEL llOL 
Han.—^Intematlonsl Shoe Go. Wil¬ 
son 4k Co, 58 P8d 486. 148 IKan. 
68 . 

La.—Intsmattonsl Harvester Co v. 
Carmth, Apph, IS Bo.8d 475—Hiar- 
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ris y HUllgan. App. IS SoSd S8S. 
r^eard 26 So 2d 111—Cobb v 
Truett, App. 11 So 2d 120—Hemezi- 
way. Ina, y WUllamaon. App. 178 
So 781—Duffue y Safety Oil Burn¬ 
ers. App. 142 So 161—Cbaa. A. 
Kaufman Co v Oillman. App, 142 
So 169—Southern Iron & Equip¬ 
ment Co y Brown & BeyiU Gravel 
Co. App. 141 So 418—Roby Mo¬ 
tors Co y Harrison. 189 So 686. 
19 lAApp 669 

Ide—Robinson y Buswell. 169 A. 
682. 181 He 491 

Hd.—Petite y Homes, Ino. 41 A.8d 
71. 184 Md. 877 

Hass —Whittemore v Thompson- 
Winohester Co. 78 NRSd 476. 821 
Mass 865—Kurriss v Conrad A 
Co. 46 N B.Sd 18. 812 Mass. 670— 
Sokolosld y Splann, 40 NB.8d 874. 
811 Mass 808—'Wlnsor School v 
Eastman Heat Control Corp. 26 
NJBL2d 882. 806 Mass 420 

Hioh.—Parsons Co v Hall. 89 NW 
2d 676. 819 Mibb. 840—Dyoracek y 
Qoldateln. 19 N W Sd 888. 811 Mlbh. 
680 

Hinn.—Msllery y Northfleld Seed 
Co. 864 NW 678. 196 Minn. 189— 
Donaldson y Carstensen, 247 NW 
688. 188 Minn. 448 

Miss—Chancellor v Fulton. 89 8a 
8d 218. 201 Miss. 262 

Ho —Vomer y Central Hardware 
Go.. 186 8W8d 608, 868 Mo 1188. 
168 A-liR. 1402—Brandtjen A 
Kluge y Hunter. 148 SW2d 1009, 
886 MoApp 909—Ralston Purina 
Oo y Swalthes. App. 148 S.WAd 
840 

HontF-MinneapoUs-Moline Power 
Implement Co y Parent. 17 P.8d 
1088. 98 Mont 207 

K J—Zlrpola y Adam Hht Stored, <4 
A.8d 78. 128 NJLaw 81—Hartman 
y. Smyth Sales, 11 A.2d 716. 18 
H.JMl8a 168 

KD—Deere A Webber Oa y Mbch. 
8 NW2d 471. 71 NJ> 649, 189 
AXJt 1870. 

Ohio—Swisher v Miami Motors. 78 
NB.8d 682, 81 Ohio App 97 

SC—liiquid Carbonic Ca v. Codlln. 
164 SJB. 895. 166 SO 400 

SD-r-McMnllen v Graham. 28 VtW 
8d 747, 71 SD 688—Johnson y. 
Worthington Creamery A Produce 
Co, 299 KW 69. 68 SJ>. 117. 

Venn.—Ward y Hlckeraon, App, 286 
SW2d 998—Polk y Memphis 
Tractor Co, 11 TenoApp 85fr— 
Davls-Watklns Mfg Co y Nash¬ 
ville Pure Milk Co, 8 TenoApp 
88 

Tex^-Oriswold v Tubker. ClvApp. 
816 S W 8d 876—BurbhllSld v. 
Tanner, ClvApp., 176 SW8d 766. 
reversed on other grounds 178 
8.W8d 681, 148 Tex. 404—VaUey 
Star Seed A Grain Prodnets Oa v* 
Bell, CiyApp., 117 8.W8d 168 

Utah.—dty Wholesale Gro¬ 
cery Go y. Weber Packing Ooip, 
78 P2d 1878. 88 Utah 414. 


Wash —Bnob v Feenaughty Machin¬ 
ery Co, 108 P2d 825. 4 Wajsh.2d 
876—Ingraham y Associated Oil 
Co. 6 P2d 646. 166 Wadh. 806 
Wla.—Giant y Christensen, 89 NW. 
2d 458, 266 Wia. 495—Simons v. 
Brobkman, 28 NW2d 464, 249 WIs 
60. rehearing denied 24 NW2d 
409, 249 Wla 50—Dunek Tank 
Works y Sutherland. 204 NW 610. 
286 Wls 88 

65 C J p 862 note 40 [aj. 

(2) Of fitness. 

Ark.—Hydrotex Industries v Flojd. 

192 S.W2d 769. 209 AriL 7S1 
ObI —Klein v Duchess Sandwich 
Co. 93 P 2d 799. 14 Cal 2d 272— 
TremeroU v. Austin Trailer Equip¬ 
ment Oo. 227 P2d 928, 102 Cat 
Appid 464. 

DC—Woodward A IdOthrpp v Heed. 

MunApo, 44 A.2d 869. 

Ill —^David J Rosa Co v Blumberg, 
78 NK 2d 68, 881 IlLApp 22—Bar^ 
nett y Kennedy, 42 NJB.2d 298, 816 
BlApp 38 

La.—A. C Horn Go of Tex. v Oon- 
der, App, 51 So 2d 111—Kuhlmann 
y Purpera, App^ 88 So 2d 84 
Maas.—Royal Paper Box Co v Mnn- 
ro A Church Co., 188 NR 228, 2S4 
Mass 446—Agooa Kid Oo v Blum- 
enthal Import Corporation, 184 
NAL 379, 382 Mesa. L 
Mina—Donohue v Acme Heating 
Sheet Metal A Roofing Oo, 8 N W. 
2d 618, 214 Mina 424—National 
Equipment Corporation v Moora 
260 NW. 677, 189 Mina 682 
N H.—Glover Cutting Die Oo v. Sam 
Smith Shoe Corp., 79 A.2d 8, 98 
NJS. 491. 

NY—Architeetor Co v. Slomon, 80 
NT.S8d 600. 192 Miaa 819-4Eahn 
y J. C. Management Corp., 69 
NYS2d 647, alBrmed 69 NYS3d 
626, 269 AppDIv 1066, motion de¬ 
nied 66 NR2d 129. 296 NT 990 
NJ>—Orators v Troyer, 846 NW 
658, 68 ND 881. 

Va.—R 1. Du Pont De Nemonrs A 
Oa y Universal Moulded Prodnets 
Corp, 68 8R.2d 888. 101 Va 625. 
Wash.—liibks y Craig; 816 P2d 189, 
86 Waah.2d 870—Dobbin v Pacific 
Coast Coal Co. 170 P.8d 048, 26 
Wash.2d 190. 

Wyo—Salt Lake Hardwaxs Co v. 

OonnaU. 84 P.2d 88, 47 Wya 146 
65 CUT. p 868 note 40 £a] (8). 

(8) Of fitness sad mercha nt s hl e 
quality—Country Gluh Soda Co v. 
Arbubkle. 181 NR 868. 879 Masa 
121—65 C X. P 868 nots 40 [al (7) 

(4) Of merchantability.—A goes 
Kid Oo y Blumentfaal Import Oor- 
poratloa 184 NR 879. 888 Man. 1 
—86 GJr. P 868 note 40 ta] (6> 

<5) Of quality—Rond Electrle 
Oorp y. Gold Seal Eleetrical Go, 8 
NR8d 694^ 871 NY 461—Portland 
Bead Go y. Herbst, 868 NY.S 587, 
146 Mlsa 661—Kahn v J C. Man¬ 
agement Corp., 69 NTRId 647, af- 
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flrmvd 59 N.YS3d 685, 269 App-Dlv 
1&55. motion denied 66 NR2d 129. 
295 NY 990—56 CJ P S62 nots 40 
ca] (6) 

(6) Of soundness—Lewis Supply 
Oo y Galloway, 51 SW2d 988, 188 
Ark. 1164—65 C J p 862 note 40 Ca] 
( 10 ) 

(7) Of tiUa 

La.—^Fleld v. Jones, App., 8 Sa2d 
711 

Ohio—MarUn v Ooffmaa 98 NR2d 
8S6, 87 Ohio App 898 
Wash.—O'Connor v Tesdale, 209 P 
2d 274, 84 WaslL2d 259—Argons v 
Wliitcomb. 147 P 2d 601. 20 Wash. 
2d 871 

55 C J. p 852 note 40 M (2). 

(S) Sale by sample—Pedersen v 
Goldsteia 100 P 2d 878, 70 CaLAppAd 
155—55 C J p 862 note 40 Ca] (9) 

■aldeaoe held to show no te e a bh eg 

US—Williamson Dally News v 
Linograph Co, CGLA.WVa., 47 
F2d 622—^Bulldog Concrete Form 
Sales Corp v. Taylor, DCIhd.. 94 
FSupp 828 

Cal-^drlch v Rankin, 227 PAd 
900, 102 Cal App 2d 484—Uarku- 
lics y Maico Go. 168 P2d 86. 74 
Csl App 2d 68—Harrington v Hoif- 
meyer, 06 P2d 081. 19 GaLApp2d 
462 

La—Colorado Milliiig A Bfievator Oo 
v Rapides Grocery Co, App., 142 
So 620—Wiley v Ijeonard, App.. 
142 So 816—Brewster v Shreve¬ 
port Brass Works. 141 So 424, 10 
LoApp 619—Consolidated Elour 
Mills Ca y. Dl Mkrca App.. 186 
So 667 

Md.—Parker y Tilgbman V. Morgsa 
Ino. 188 A. 224, 170 Md. 7 
MiclL—Detroit Flower Pot Ca v 
Knoch. 241 NW 886. 858 Mich. 19 
Neb—Societe Titsnor v Paxton A 
Vierling Iron Works; 247 N.W 866» 
134 Neb 670 

Pa—& Gypsum Co v Birdaboro 
Steel Foundry A Mach. Go. 62 AAd 
844. 110 PaSoper 648 
66 CLJ P 863 nots 40 Cb]. 

aMdeose held InsufflidsnO to ahofw 
hreaO h of wsxxaaty 
CD in genersL 

UAL—SherwUfc-WlUlama Oo v. CyHara 
Decorating Serriea C.CL A . 11 1.. 158 
F2d 160—Lord A Spencer Oa v. 
Egan, Slbkett A Oo. DCLMasa.. 84 
FAupp 789-^. 8., to Use of Balti¬ 
more Brick Ca v. John A. Jo hn s o n 
A Sona D.OMd., 66 FJSupik 614. 
afilrmad. CXCJU 158 F2d 584, esr- 
tiorari denisd 66 aCL 1872. two 
csssa 828 US 865, 00 LJBSd. 1686 
Axk.—N Sausr MnUag Co v Stueart. 

188 aw 8d 686. 199 Ark. 210 
Cat—Ice Bowl v Spalding Sales 
Corp.. 188 P2d 846. 56 CaiA.pp.2d 
916—-Gerber v. Faher. 129 P.2d 485, 
64 (MLApp.2d 674—Consolidated 
Pipe Co y. Qumi, 86 P2d 850. 140 
(MLApp. 412. 
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of the conditions on ^vhidi the right to assert the 
warranty depends,^ or waiver hy the seller of 
such performance.^ The seller is not obliged to do 
more than meet the buyer’s case with evidence of 


equal weight, and it is not necessary that his proof 
should preponderate, it is sufficient if he can pre¬ 
vent the buyer’s evidence on the issue of breach of 
warranty from preponderating over his own.^ 


DC —lilvixigBton V. Fahrmaxi. SIul 
App. 87 A.2d 747. 

Ga.—Smith ▼ Baatam Zjlaht Co^ 17S 
SJBL 545, 49 GaJLpp 698 

Iowa.—Wetmora v Wooster, 287 27 
W 480, 212 Iowa 1866 

La.—Strother \. Villera Coal Oo, 
App, 15 So8d 888—^Passman v 
Dawkins, App, 6 So 2d 78—Slestay- 
ar V. Bernard, App, 185 So 98— 
Kalmbacsh-Barckett Oo v. Harde¬ 
man. APP, 150 So 460—Goode-CSaae 
Drue Co V. I\aa» 188 So 818, 16 
LaApp 888 

Md.—Slaska v IdsI, 47 A.2d 508, 186 
Md. 580. 

Mlsa—^Mississippi Butane Oas Ssrs- 
tems \ Welch, 45 SoSd 262, 208 
Misa 687—Voos v LawrencSi 26 So 


P.2d 690, 177 GkL 686 
Or—Larison-Fraas Che\rolat Co v. 

Payne. 96 P 2d 1067, 168 Or 276 
R.L—I«tppa V Ostleuy. 168 A. 885 
Tenn.—The White Co t Bacharie. 9 
TemiApp 501—Gilpin v J B. Colt 
Co, 7 TannJLpp 680 
Tax.—Talley Star Seed A Grain Prod¬ 
ucts Co V Bell, CivApp, 88 SW > 
2d 5S5—W TV Klmltall Co v Par¬ 
son. dvApp. 49 SW2d 821 
Wash.—Dobbin v Pacific Coast Coal 
Co. 170 P2d 642. 25 Wash 2d 190 
—Randanlte Co r Smith, 20 P2d 
88, 172 Wash. 890 

WVa.—Scioto Livestock Sales Oo v 
Crockett, 178 SEL 427. 116 WVa. 
27 

wyo—International Harvester Oo. of 
America \ Lelfer, 298 P 881, 43 
Wyo 388 

55 CJ p 852 note 40 [h]. 

(2) Of fitness 

m.—Stanton v Sears Roebndc ft Co., 
88 NrR2d 801, 812 IlLApp 466. 

Me—Ross V Porteonsi, Mitchell ft 
Brann Co., 8 A.2d 660, 186 Me. 118 
Mass.—LonsD v Touralne Stores. 66 
NJBL2d 792, 819 Mhsa. 787 
WSssh.—Gelsness v Scow Bay Pack- 
Ine Oo., 182 P.8d 740, 16 Waah.2d. L 
65 OJ P 852 note 40 [b] (8) 

(8) Of merchantshlllty 
CaL—loe Bowl V Spaldine Sales 
Corp.. 188 P 8d 846, 56 CalApp 2d 
918 

D.C—Mars v. Hbrmsn, MunApp, 87 
Aid ML 

Midi.—Oiithwalte ▼. A B. Enowlton 
Co.. 248 NW. 895w 159 Mich. 824. 
55 OI. p 852 note 40 Cb] (4>. 


(4) Of q,uslity.^-Jdhn A Johnson ft 
Sons V XT 8. to Use of Baltimore 
Brick Oo. aC.A.Md.. 158 F2d 584. 
certiorari denied 66 AOL 1872, two 
cases. 828 US 865, 90 L.Bd. 1686— 
55 C.J P 852 note 40 [b] (5) 

(5) Of soundness.—Cano v Ladd, 
50 Aid 425, 115 Vt. 68-^6 OJ P 862 
note 40 [b] (8) 

(6) Of title—Geary v Baeha, 178 
A 107, 118 Conn. 474—55 CJ p 868 
note 40 D>] (2) 

(7) Sale by description.—Lindsey 
V Stalder, 208 P2d 88, 120 Colo 58 
—55 C J. p 868 note 40 [b] (6) 

6m OkL—^Updegrove v Gould Balance 

Valve Co. 156 P 684, 57 Okl 245 
55 aJ p 864 note 41 


; Ill —David J Ross Co v Blumberg, 
72 XE 2d 58, 881 DLApp 22 
Tenn.—D'Armond ▼ Baker, 10 Tenn. 
App 28. 

(2) To show proper notice 
U S —Fletcher v Osark Packing Co, 
CAArk., 188 F2d 858 
Conn.—Saplente v Waltuch, 15 A2d 
417, 127 Conn. 284. 


Products Co., 9 N.W2d 487, 815 
Minn. 198. 

I Pa.—Industrial Rayon Corp. v Cap- 
lan, 190 A 185, 125 Pa.Super 414 
55 CJ. p 854 note 41 Ca] (1) 

(8) To establish that buyer failed 
to gi'ie to seller prompt and uneaulv- 
ocal notice. 

U S —Murphy Laboratories v Emery 
Industries, DC.Fa., 95 FSupp 661. 
Conn.—Sanch v Coon, 150 A S2S, 
111 Conn. 554. 

R.L—Patterson Foundry ft Machine 
Ca V C. S WiUlams Lacquer Co., 
158 A 721. 68 R.L 149 

(4) To show that buyer acted con¬ 
trary to Instructions of seller—SVed- 
endall v. Abraham ft Straus, 18 HJBL 
2d 11. 879 HT 146 

Evidsaos hsld iasnfiUlsirt 

(1) In general 

La.-^ P Weaver Lumber ft Sup¬ 
ply Co ▼. Paramount Wood Prod- 
ueta Co, App, 148 So 866 
OkL—Ubdegrove v Gould Balance 
Valve Co., 156 P 884, 57 OkL 845. 

(2) To ahow proper notice. 

HJ—Johnson v HofEhosn, 80 A2d 

614, 7 K J. 188 

Or—Howard Cooper Corporation v. 
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Umpqua Dredging ft Construction 
Co. 86 P2d 690, 148 Or 688 
66 CJ p 864 note 41 [a] (8) 

7 Bvldsnoe hhld snflioAent to show 
waiver by seHer 

USw—^Murray Co v Morgan, CCAS. 
C, 880 F 499 

Cal—Ventura Mfg, etc., Co v War- 
field. 174 P. 882, 87 CalApp 147 
65 CJ p 866 note 48 [a] 

■videnoe held insoflleUat to allow 
waiver by stUiv 

U S —^Columbia Axle Co ▼. American 
Automobile Ins Co, CCAOhlo, 68 
F2d 206 

Ark.—<hrle v Avery Power Ma- 
<fiilnery Co.. 49 S W 2d 599, 186 Ark. 
799 

Idaho—Troendly v J I Case Co^ 8 
P2d 276. 51 Idaho 678 
55 C J p 856 note 42 [bj 

& Cal—Advance Rumely Threeher 
Co V MoCoy, 2 P2d 157. 218 Cal 
226 

Mass.—Winaor School v Eastman 
Heat Control Corp, 26 HE 2d 882, 
805 Mass. 420—Country Club Soda 
Co. V Arbuckle^ 181 NE 256, 279 
Mass 121 

Vt—Mmer y Rossier, 181 A 106,107 
Vt 479. 

WIs—Dnnok Tank Works v fiuther- 
land, 894 NW 510, 286 WIs. 88 

Bvidnoe hM suttdsnt 

(1) To show waiver of breach. 
ComL—KIrseh v Coon, 150 A 688, 
lU ConiL 664. 

Mass.—Country Club Soda Co v 
Armufide, 181 NJD, 866, 879 Mass. 
181. 

55 CJ p 856 note 44 [a] 

(2> To warrant inference of ac¬ 
ceptance by buyer with knowledge 
of alleged defects. 

Md.—May Oil Burner Corporation v 
Munger. 158 A 862, 159 Md. 605 
va.—Van Duyn ▼ Matthews, 84 S E. 

2d 448, 181 Va. 266 I 

Wash.—Camphall v Bnoyrus-Brle 
Co, 80 P2d 594, 172 Wash. 428 

Bvldsnoe held InsnIBitfent 

(1) To show waiver of breach— 
Hodges V Cole. Tex-CivApp, 117 A 
W2d 822—65 CJ P 856 note 44 [bJ 

(2) To establish that was 

a mere Installer of equipment not 
liable for breach of implied warran¬ 
ty of the equipment rather than a 
seller—Carver v. Vein, Utah, 814 P 
8d 118. 

(8) To ahow that costomer was not 
guilty of oontrlbutory negllgenoe so 
as to preOlude recovery from the gro¬ 
cer on ground of breach of warran¬ 
ty—Saplente V Wsltuoh, 16 Aid 
417, 187 Conn. 884. 


2d 172, 200 Mies 1—J B. Colt Co 
V Harris, 171 So 695, 177 Mias. 586 | Bvldsiios held siiAcIsat 
Mo—^Progressive Finance ft Realty (1) In generaL 
Col V Stempel, 95 S W 2d 884, 281 U S —Container Corp of America v 
Mo App 721. * Superior Rice Mill Co, DC La., 97 

HT.—Hlr^ck v Silverman. 76 HT ! FSupp 989 
A2d 76 

OkL—Rice V Bragassa Motor Co., 61 


Mass.—Guthrie v J J Newberry Co, 
8 NJQ.2d 774, 297 Mass 245 
I Minn.—Berry Asphalt Co v Apex Oil 
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It IS not essential that the evidence Aonld be more 
direct or positive than m other civil actions thus 
circumstantia] evidence may be sufficiently to show 
a warranty,!! or reliance on the warran^!* or on 
the skill and judgment of the seller,!* or to show the 
causal relation between the use of the warranted 
product and the injury whi 6 h followed such use,!^ 
but the evidence should be, as m other actions, de¬ 
finite and reasonably certain.!* To prove an ex¬ 
press warranty, if the evidence does not show an 
affirmation or promise made m direct and express 
language to induce the buyer to purchase the goods, 
it must, at least, show acts or words from which an 
intention to make such affirmation or promise ^^>77 
be mferred.!* A breaxffi of warrant is not con¬ 
clusively estabhshed by evidence that a motor vehi¬ 
cle purchased was repeatedly out of order and re¬ 
quired repair.!^ 

The buyer need not diow the cause of the defect 
alleged,!* or that the seller knew of the defect,!* 
and, where the buyer proves breach of warranty. 


he is not required to negabve the possibihty that 
there might have been other causes for his mjuiy,** 
although It has been held that where the evidence 
shows that some other cause could have brought 
about the mjury the buyer is bound to exdude such 
cause.*! 

In an action for breach of warra nty of food sold, 
proof of the purchase of the food, its unwholesome- 
nesSi and resulting mjury is sufficient,** and where 
the buyer shows that the probable cause of illness 
was the breadi of warrant he need not exdude 
every other possible cause,** although he is required 
to show by evidence a greater likelihood that his 
illness resulted from unfitness of such food rather 
than from a cause for which the seller would not 
be liable,** and such oondusion should not be left 
to mere conjecture.** Evidence merdy that a per¬ 
son ate food or drank a beverage and became ill 
IS not suffiaent to establidi liabihty,** but the proof 
must go further and diow that some particular ar- 
tide of food consumed was m fact unwholesome 


• 9 . Ala.—Kornegay v. "Wbit^ 10 Ala. 

m 

65 0Xp866nota4B 

JLO. WaiOL—Oaisneaa v Scow Bay 
Pabklna Co^ 18S P Sd 740, 10 Wash. 
2d 1 

11. T6im.---XyArinond v. Bsk«r, 10 
TsniLApp 28 

U. Iowa.—MorUo-HliiM Btech. Go 
V Gaynor, 170 NW 881, 186 Iowa 
210 

~Mo O osp ns auxls aitsd ia Tamer v 
Central Hardware Co, 188 SWSd 
60S. 609, 868 Ho 1188, 168 A-LJEL 
1408. 

-^18. NJ^-^Bakke v Keleon, 876 N 
W 914, 68 NI> 66—HlnneapoUa 
Steel, etc.. Go v Casey Land Agen¬ 
cy, 801 KW 178, 61 NJD 888 

14. NJ—Tonnacifc ▼ Tanners* Co¬ 
op A8S*n of K. J, 78 A.2d 481, 11 
NJSuper 416 

'VL—Patton V Ballam, 68 A.8d 817, 
116 Vt. 808 

‘is. NC—Tomlinson v Morgan. 88 
SB 968, 166 NC 667 

66 CJ p 866 note 48 

-le. NT—Donovan v JEoUan Co., 
800 NB. 816, 870 NT 867, 104 A. 
LJL 646, reargument denied 8 N. 
B.8d 681, 871 NT 688 

•a?- N.T—Studebalmr Corp v SU- 
verberg, 199NTS 190 

-pa.—Bunco V Brockway Motor Co, 
68 A.8d 897. 164 Pa.Super 840 

"IS. Till ff B Bealrd Co ▼ Barrie 
Bros, 44 So 8d 698, 816 La. 666— 
Standard Motor Car Co. v St 
Amant 184 So 879, 18 LaJkpp 898, 
reheard 188 So 461, 18 La.App 898. 

"Mass—Roglers v GhUchrlst Go, 46 
NBSd 744 , -SIS MaeiL 644. 


NJ—Tormadk v Tarmera* Co-op. 
Aee*n of N. J, 78 A.3d 481, 11 N 
J Super 416 
66 C J. p 866 note 49 
Proof of eafetemoe of defect ■utUolent 
Kftn.—Brandtjen & Kluge v Lucas, 
109 P8d 197, 168 Kan. 188 
La.—HOmenway, Inc., v Boadi, App, 
176 So 898—Cbas. A. Kanfknan Co 
V Glllman, App, 148 So 169 
66C.J p 866 note 49 la] 

How heverage was adUltesated 
Plaintiff in action for Sauer's 
breach of Implied warranty of fitness 
of beverage for human consumption 
was not bound to prove how body of 
mouse which was found In bottle 
from which he draidk got Into bottle 
or how such fact escaped defendant*! 
notice—Beyer v. Coca<>)la Bottling 
Co of St Louis, MoJkpp, 76 &W2d 
648 

18. Minn.—Pietros v Waiklas Co. 
88 N W 8d 799, 229 Minn. 179 

20, N J—Blezmir, Ino^ v Ltndeman 
A Co, 78 A.8d 248, 4 NJ 609. 

8L NY—BUrehl^ v. SUverman, 76 
NTS 2d 76. 

88. DC—Lohse V Coffey. MunJtpp, 
88 A.2d 268 

Tex.—AmerlUo Coca-Cola Bottling 
Co V Loudder, dvJkppb, 807 SW 
Sd 688 

88. Mass—MiUer v. W. T Grant 
Go. 19 NBSd 704. 808 Maes. 489 
—Monahan v Boonomy Grocery 
Stores Corporation. 186 NJB. 84, 
288 Mhea. 648. 

H«r 

Purchaser, seeking dameges for 
breach of warranty of fitness of hey 
purchased which allegedly contained 
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poison which killed hie oowa^ was 
not required to famish evidence 
whldi abeolntely precluded the pos¬ 
sibility of the cattle procuring some 
other polBonoue food.—Dougherty v. 
Lee, 168 P8d 64, 74 CaUkppSd 188 

PosMliDftiy of aoSs cf third pereons 
In damage suit brought by buyer 
against manufacturer of bottled bev^ 
erage It was not incumbent on buyer 
to prove that It was impoesible fbr 
any one to have tampered with bottle 
from time it was deUvered by maim- 
facturer to aeller until buyer drank 
portion of its contents—Strawn v. 
Coca-Cola Bottling Co of M6, Mb. 
App., 834 &W3d 888 

84. Maas—MUler v. W T Grant 
Co, 19 NB.2d 704, 808 Mhss, 429. 

BvldSMss hsid snlBefsne 
To authorise Jury to believe testi¬ 
mony of customer that she beoame 
violently U1 after eating and aubse- 
quenily observed weevils In food, 
rather then testimony of customer's 
physician that customer's lllneis re¬ 
sulted from effbct of sight of the 
weevlla after she had eaten.—Seplen- 
te V. Weltncli, 16 A.8d 417, 187 Conn. 
284. 

88. Maes.—Haler v W. T. Grant 
Cb., 19 NJGLld 704, 802 Mass. 488. 

88. Axk.—anrenkes. Ino, v. Bennett, 
146 SWAd 168, 201 Ark. 649 
Kbbl —Swengbl v, 7. Ob B. 'Wholesale 
Grocery Co., 77 P.8d 980, 147 Kan. 
666 . 

Mo—Stearart ▼ Mtotln, 181 &W.2d 
667. 868 Mo L 

Wabh.—Gelsness v Scow Bey Pack¬ 
ing Go., 188 PSd 740. 16 Waah.8d 1. 
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and unfit for human consumption,and that the 
buyer’s illness was caused by the consumption 
thereof ** 


Damages because of the breach must be estab¬ 
lished by a preponderance of the evidence The 
jury’s appraisement of damages must be based on 


aetm Axk.—Trankes, Inc, t Bennett, 
146 S W.Sd 163, 201 Ark. 649 

Broof that waMua: vko ate same 
fiooa also 'became in was evidence 
that food was tainted.—liohse v. Cof¬ 
fey, DCMunApp, 83 A.8d 258 

■videnoe 2ii3d anfleieBt 

(1) In general. 

Gal—Douffherty ▼ Ijee^ 168 P2d 64. 
74 CaLApp2d 182—^Vaccaressa v 
Sanguinetti, 168 P2d 470, 71 Cal 
App2d 687—Hedelroa v Coca-Cola 
Bottling Oo of Turlock, 185 P2d 
676, 57 CalAppSd 707—Jensen v 
Berrta, 88 PM 220, 81 CalApp2d 
587 

Kan.—Swengel ▼ F & B. 'Wholesale 
Grocery Co.. 77 P 2d 980. 147 Kan. 
555 

Mass.—Morin v Stromberg; 84 NJS 
2d 495, 809 Mass. 146—H61t ▼ 
Mann, 200 KE 408. 294 Maea. 21 
Miss.—Cnrtlss Candy Co ▼ Johnson. 

141 6o 762. 168 Miss. 426. 

Mo—Strawn ▼ CocarCola Bottling 
Co of Mo. App. 284 8TV2d 228 
NT—Elsenbacdi v. Olmbel Bros, 24 
NE2d 181. 281 NT 474 

(2) To make a prlma facie case.— 
Bledeiiham Candy Co ▼ Moore, 186 
So 628 184 Miss 721. 

(8) To show that macaroni was 
snbl^ed to ordinary household 
cooking—Bottf V 'Venice Grocery 
Co, 85 NE2d 491. 109 Mass. 450, 186 
A.LB. 1887 

Bvidsnos held InsoflolsnO 
Cal—Reese v Smith, TO P2d 988. 9 
Cal 2d 824—B1 Zarape TortUla 
Factory v Plant Food Corp, 208 P 
2d IS, 90 CSLApp 2d 886 
'Wash—Gelsness v Scow Bay Pack¬ 
ing Co. 1S2 P2d 740, 16 'Wash.Sd 1. 
55 CJT. p 852 note 40 [b] (8) 

88. Khn—Swengel v F. ft E 'Whde- 
sale Grocery Co.. 77 P 2d 980. 147 
Ksn. 655. 

Svidense held snlBstent 
Kan.—Swengel \ F ft E Wholesale 
Grocery Co. supra. 

Mass.—^Morln v. Stromberg; 84 NJL 
2d 495. 809 Mass. 146—Holt ▼ 
Mann. 300 NE 408, 294 Mass 21 
Mo—Strawn v CocarCola Bottling 
Co. of Ma. App. 284 S'W2d 228 
Wash.—Baum v Mnrtay, 162 P2d 
801. 28 Whsh.2d 890. 

Mass—Wheeler ▼ Balestri. 28 NE 
M 182; 804 Mass 857—Monahan v 
Bco n e m y Grocery Stores Gorpoxa- 
tlCiB; 185 NEL 84. 288 MssA 648. 

*■ 

89. Osl—•Vaccaresxa ▼ Sangnlnettl. 
168 PJd 476; 71 CkLAppfid 687 

Del—ZiOper t. Ldngo; 87 A. 58^ 29 
Del. 170. 


in —^Hhberkom ▼ Ijawrenoe, 68 N E 
2d 621. 829 in App 404 
Maas.—Country Club Soda Oo v Ar- 
buckle. 181 NR 256, 270 Mass 121. 
Tenn.—Bunch v D S Etheridge Co, 

180 SW2d 225, 27 TeniLApp 807. 
Wash.—Buob V Feenaughty Machin¬ 
ery Co. 108 PSd 326, 4 Wash.2d 
276 

55 C.J p 855 note 48 

Evldenoe hdd anfllclent 
(1) To show damages. 

US—Container Corp of America v 
Superior Rice Mill Co., DC In., 97 
FSupp 989 

Colo —Huscher ▼. Pfost 221 P 2d 981, 
122 Colo 801 

Fla.—West Coast Dumber Co ▼ War- 
nldce. 188 So 857, 187 Fla. 868 
ni—Johnson Oil Burner Sales Co v 
Nottka 61 NE2d 694. 820 DLApp 
484 

Iowa.—Jaeger ▼ Hackert, 41 N.'W 2d 
42. 241 lOwa 879 

IjS. —Cobb ▼ Truett, App. 11 So 2d 
120 

Ma—Robinson ▼ Bnswell. 169 A. 682, 

181 Me 491. 

Minn.—National Equipment Corporar 
tion V Moora 250 NW 677. 189 
Minn. 682—Donaldson ▼ Carsten- 
sen, 247 NW. 622. 188 Minn. 448 
Miss—Coca Cola Bottling Works of 
Greenwood v Simpson. 180 So 479, 
158 Mlaa 890, 78 AJjJL 148 
Mb—Balaton Purina Co v Swalthea 
App.l48SW2d 840 
NH.—^over Cutting Die Co ▼ Sam 
Smith Shoe Coxp. 79 A.2d 8. 96 N 
H 491 

ND—Deers ft Webber Oo v Moeh, 
8 NW3d 471, 71 NE 649, 189 AJLu 
E 1270. 

Ohio.—Uttle V Flttra 84 NE2d 811. 
78 Ohio App 85. 

EL—Pantex Mfg. Corp v Acme 
Aluminum Alloya 66 A.2d 100. 75 
EL 152—lilppa V Ostlguy. 168 A. 
885 

Tex.—Griswold ▼ Tu<d:er. Civ App.. 
216 SW2d 276—Valley Star Seed 
ft Grain Products Co. ▼ Bell. Civ 
App, 117 SW2d 162 
'VL—Colomb V. Erupp. 10 A2d 202, 
lllVt 89. 

Va—R I Du Pont De Nsmonrs ft 
Oo V Univerasl Moulded Products 
Corp. 62 SBM 288. 191 Va 526 
Wash—^Bnob v Feenaughty Machin¬ 
ery Co, 108 P2d 825. 4 Wa8h.2d 
276—Larson v Farmers* Ware¬ 
house Cou, 297 P 758. 161 Wash. 
640; 

55 CJ p 855 note 48 [b]. 

(2) To show special damagea 
Ark.—Goffleld ft Moore Mfg Oa v. 
El Dorado Laundry ft Dry Glean¬ 
ing Go.. 68 &W2d 1015w 188 Axk. 
92A 


Cal —Stott V Johnston. 229 P 2d 848, 
86 Gal 2d 864. 

Minn —Lanesboro Produce ft EAtch- 
ery Oo v Forthun. 16 N W 2d 82A 
218 Minn. 877 

Fa—Fred Wolstenholme. Ina v Ran- 
daU. 144 A. 909, 296 Fa 181 

(8) To justify finding that there 
were no drcurnstances warranting 
special damages—Country Club Soda 
Co V Arbuckla 181 NE 256. 279 
Masa 12L 

(4> To justify conclusion that sell¬ 
er's suggested method of mitigating 
damages would have been imprao- 
tlcabla—Buob v. Feenaughty Ma¬ 
chinery Oo. 108 P8d 825. 4 'Wagh.2d 
276. 

Bvldsnse held InsnjBclenb 
To show 

US—Ritter v Erlich. CCJLNT. 152 
F2d 18L 

DL—Haberkom v Lawrence, 68 NE. 

2d 621, 829 BLApp 404 
Ind.—SOhaefer v Fiedler. 68 NE8d 
810, 116 IndJiLpp 226 
Ey —^Rudolph Wnrlitser Co v E^nf- 
man-Straus Co, 116 SW2d 806,. 
878 Ey. 149 

La—Mossier Acceptance Corpw t*. 

Naquin. App. 81 So 2d 247. 

Md.—Petite V Homes, Inc., 41 A.2di 
71,184 Md. 877. 

Mich.—Nlerman v 'White's Motor* 
Parts, 867 NW 751, 269 Mich. 608 
Miss—Coca Cola Bottling Works v. 

Tats, 11 So 8d 695. 198 Mlaa 888 
NJ—Tormaxfic v Farmers* Co-op 
Ass*n of N J, 78 A.2d 421, 11 NL 
Super 416 

NT—Hlrsoh v Knee. 71 NTS 2d 76 
ND—McLans v F H. Peavey ft Go. 

8 NW2d 208, 72 ND 468 
Ohio—PhllUpa V Sharp. 186 NE. 

562, 44 Ohio App 811 
Pa—Mohkowlts v Flock, 171 A. 400. 
112PaSuper 518 

SC—Reliance Varnish Oo v. Mul¬ 
lins Lumber Co, 48 SE2d 668, 218 
SC 84 

Va—Shenandoah Milling Co v Phos¬ 
phate Prodnets Corporation, 171 S 
R 681,161 Va 648 

Wash.—Buob V. Feenaughty MaOhln- 
ery Co.. 108 P2d 825, 4 WaBh.2d 
276 

55 CJ P 865 note 43 Cc]. 

(8) To show special damagea 
U S —Gchlottman v Fresaey, D,C 
Colo. 96 FJSupp 979. 

Cal —Tremeroll v Austin Trailer 
Equipment Go., 287 P.2d 928. 108 
Csl.App2d 464 

Wash^Bnob v FMoanghty MaOhln- 
ery Oo. 108 P2d 826, 4 Waah.2d. 
276 

66 CJ p 866 note 42 Ce] (2). 
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evidence, not speculation,but proof of absolute | 
certainty as to llie amount of loss or damages is not 
essential when the existence of loss is established 
and the facts and circumstance proved are sudi as 
to permit of intelligent and probable estimate of the 
amount of damage or loss sustamed.*^ Prospective 
profits for which recovery is sought must be proved 
with reasonable certainty In fixing the value of 
property if it were as warranted, as an element of 
the measure of damages, the purchase price has 
been said to be strong but not condusive,*^ the 
best,s^ pnma facie,<6 strong prima faae,^^ or, in 
the absence of other evidence, suffiaent*" evidence 
of such value. Evidence which merely shows the re¬ 
tail price of the merchandise at the time of dehvery, 
while some evidence of its value at the time of 
delivery had its quality answered to the wa r r anty, 
18 an insufficient basis of an award of damages in 
the absence of evidence of its actual value at the 
time of delivery In the absence of other evidence 
the amount received on a resale of the goods may be 
considered as evidence of the value of the goods 
fumished,^^ but where the resale is with a war¬ 
ranty, or in Ignorance of the actual value, it is no 
evidence of the value of the property m its m- 
fenor condition Where a manufacturer has sold 
goods, defective because of breach of warranty, 
without any liabihty over, the price received is con¬ 
clusive against hun as to the value of such goods 


The difference between the value of goods as dehv- 
ered and as warranted ma} be shown by proof of 
the reasonable cost of putting them in the condition 
warranted.^® 

§ 368. Trial 

Qenaral rules as to trial apply In actions Involving 
a breech of warranty. 

The rules that govern the trial of civil actions 
generally ordinarily apply to actions for breadi of 
w*arranty, or in which breach of warranty is pleaded 
in defense or m recoupment, or set up as a coun- 
terdaun.^ 

§ 369. — Questions of Law and Fact 

a. In general 

bu Existence and scope of warranty 

c. Breach of wrarran^, and damages 

d. Conditions; waiver of breach 

a. Ll General 

In actions where a warranty Is the basis of a claim 
or a defsnas, questions of fact arc for the Jury vrhers the 
evldsncs la conflicting or la reasonably auacsptlble of 
moro than one Infsrenco. 

The general rules as to the provinces of court and 
jury apply to actions where a warranty is the 
I basis of a daim or a defense.^^ Accordingly, ques- 
1 tions of fact are for the jury,*® where ffie cvi- 


sa DC—Kara ▼ Sterman. Mnn. 
App, 87 A.2d 851 

XjS. —Galt V Herndon. 188 So 800, 10 
DaJLpp 889 

Xn abssBoo of Isffany aulilolsrt svl. 
dsBOo of damasos, buyer cannot re¬ 
cover anything for breach of warran¬ 
ty, except perhaps. In an Independent 
suit, nominal damages —Petite v 
Homee, Inc., 41 il.8d 71, 184 Md 877 

m. Ta.—Greenland Development 
Products Corp v Allied Heating 
Producta Co, 86 S D.2d 801. 184 Ya. 
688, 164 A.Ii.R. 1812 

aBathematlcaa aeonraoy not reqnixed 
ufumm —Hawklna v Jamrog, 179 NHL 
224, 277 Mass 640. 79 A.L B. 979 
KT—Architector Co v Slomon. 80 
NTS8d 690, 191 Kiaa 819 

8S. Wash.—Buob v FOenaughty Mar 
Chlnery Co., 108 P2d 886. 4 Wash. 
2d 276 

avldosMO hsia a nfllid sMt 

—^Hawkins v Jamrog. 179 NJL 
824, 277 Mass 540, 79 AXJt. 979 
Mvldsneo hold UumfloleBft 
XJS—^ubahman v Louis Hear Shoe 
Co, aCA.nL, 129 Fid 187 
Wash.—Buob V FOenaaghty M hd il n- 
ery Co. 108 P8d 886, 4 WaaltSd 
876. 

66 CJ p 866iioU48 [dj. 


38 . Tax.—Anding v Perklnw 29 Tex. 
848 

34b Qau —Feogln v Beasley. 28 Ga. 
17 

55 OJ p 866 note 68 

SB. Old—Moline Flow Go. v Wilson, 
176 P 970. 74 Okl 89 

56 CJ p 866 nots 68 

88. Md.—International Motor Co v. 
Oldfield. 106 A. 611, 184 MO. 207— 

T.f .Tia y tjanfg, 27 Md. 211 

87. D a— Mars v Hetmaii, Mhn. 
App, 87 A.2d861 

56 C J P 866 nots 56. 

SSL DO—Mars v Herman, anpra. 
Ind.—West Virginia Coal * Coke 
Corp V Kokomo Sanitary Pottery 
Corp. 21 NJBLta 442. 106 XndLApp 
687. 

MvldeBM hdU not to gnrtaln finOlBg 
as to valae at Ume of dsltvsiy 
Waahb—Buob v Feenanghty Machin¬ 
ery Co., 108 F.2d 886, 4 WaA.2d 
876. 

88. n &—^nton SeUIng Co, v Jones, 
Neb. 188 F. 678, 68 GOA. 284 

65 OJ P 856 note 56 

40. n.S—^Dhlon SeUlng Oo. v Jones, 
supra. 


41. NT—Wait V. Borneo 88 HJB. 
1058, 128 N.T. 698. 

48. Ala.—Columbia Motors Co v. 
WllUama, 96 So. 900. 209 Ala. 640 

55 CJ p 887 note 69 

148. Mour—Strenss v American Cbew^ 
ing Gum CO.. 114 SW 78, 184 Mo 
App. 110 

Va.—Greenland Development Con^ 
V Allied Heating Products Oo.. 
88 SJB.2d 801. 184 Va. 688. 

66 OJ. p 86T note 61. 

44. Wash.—Bleyhl v Tea Garden 
Products Co. 191 P2d 853, 80 
Waah.2d 447 

65 aj. p 867 note 68. 

48. Iowa.—Mortemoth Co v. Home 
Fnmltnre Co, 288 NW 188. 211 
Iowa 188 

Mo.—Schaefer v Fulton Iron Works 
Oo.. App. 168 S.W2d 462. 

Or.—W 8. Maxwell Oo v. Soutliem 
Oregon Gas Corporation, 74 P2d 
694, 168 Or 168. U4 A.L.R. 897, 
opinion adhered to 76 P 2d 9, 168 
Or. 168.114 A.L.R. 697. 

Pa.—Perla v. Brown, C om . P l.. 94 
pittabuLogJ 414 

Wash.— Bleyhl V. Tea Oerdeii Prod- 
nets Co.. 191 Pld 851. 80 Wash.2d 
447. 
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dence is conflicting or is reasonably susceptible of 
more than one mference,^^ but not otherwise.^^ 

Parties Where the evidence is not conclusive^ 
the question whether or not plaintiffs in an action 
for breadi of warranty were all parties to the sale 
so as to authonze a joint action is for the jury.^^ 
Likewise, the quesbon with respect to the contrac¬ 
tual relationship or pnvity of contract between 
plaintiff and defendant is for the jury 


b. and Scope of Warranty 

Ordinarily, It la a quaatlon tor tho Jury to tfecrd'o 
undar all the circumatancaa whether there waa an expreaa 
warranty or an Implied warranty, It the tacta aa to 
the exiatence of a warranty are auch that more than 
one Interenee might reaaonably be drawn trom them; 
but, where only one Interenee can be drawn trom the 
undlaputed taeta, the queatlon becomea In eftaet one of 
law tor the court. 

Ordinarily, it is a question of fact for the jury 
to deade under all of the circumstances whether 
there was an express warranty^o or an imphed war- 
ranty^Bi but it has been held that whether a sale 


40. us—Hudson Rur Reflnlshlnff & 
Cleaning Corp v Prime Mfr Co. 
CCA.Wl8.115F3dS15 
Ala.—Ray v Sears. Roebuck & Co, 
200 So 008. 240 Ala. 614 
Ga.—Smith V Davis, 18 SS.2d 218. 
64 GaJlpp 85S 

Ud.—Poole Enfflneerlnr Ob Machine 
Co V Swindell, 157 A. 768. 161 Md. 
871. 

Maas—Payne ▼ It H. White Co, 40 
XJl2d 425. 814 liiass. 68—Bottl 
T Venleo Grocery Co, 85 KE-ld 
491, 809 Mass. 450, 185 A.Ii.R. 1887 
—Ryder Ob Brown Co v SI Iilss- 
berssr Go, 15 XSI2d 441. 800 Mass. 
488. 118 A.I4.R. 521—TVeiner v D 
A. Schulte. Ina. 176 NJB. 114, 275 
Mass 879 

Minn.—(Xelson v Win. H. Zleglsr Co., 
251 NW 584, 190 Minn 818 
Mlsa—Coca Cola Bottllna Woika ▼ 
Tata, 11 So 2d 695. 198 Mlsa 888— 
Cortlas Candy Co v Johnson, 141 
So 762, 168 Mlaa 426. 

Mo—Brandtjen Ob Kluge v. Hunter, 
145 SW’2d 1009, 225 MoApp. 909 
—St Louis Auto Parts 6 Salvage 
Go. V Indiana Auto Salvage Co, 
App. 89 S.W 2d 184—Beyer v. Co¬ 
ca-Cola Bottling Co of St Louis, 
App, 75 SW2d 642 
Mont—Seaton Ranch Oo v Montana 
Vegetablo Oil Ob Feed Go.. 217 P 2d 
549. 128 Mont 896. 

Heb.—Cox V Greenlease-Lled Motors, 
277 XW 819, 184 Xeb 1 
2T Jw—Reynolds v Snn Rsy Drug Co. 

52 A.2d 666, 185 XJTLaw 475 
Ohio—^Phillips V Sharp. 185 RTSI 
562. 44 Ohio App 811 
Old.—^Hblmes v Carey, Lombard, 
Young Ob Co, 86 P2d 8. 169 Okl 
97—Jennings v Securities Inv Oo, 
1 P2d 687. 151 OU 82 
Fa—Ihdustrlsl Rayon Ctorp v Gap- 
lan. 190 A. 185, 126 Pa.Super 414 
Tex.—Hodges v Cole. ClvJbpp, 117 
SW2d 822—Four States Grocery 
Co. V Gray, ClvApp., 97 SW2d 
855 l error dlamleeed. 

Va.—^Blythe v Camp Mfg Oo, 82 S 
SI2d 659. 188 Va. 482. 

65 CJ. p 857 note 68 M. 

Whether buyer exercised reasona¬ 
ble care and Judgment In re¬ 

sale after reaelealott held queatlon 
for JnxT, notwithstanding noncompli¬ 


ance with lien law. In buyer's action 
against seller for difference between 
sale price and amount realised on 
resale—C. D Brown Ob Co v Dar¬ 
ling Ob Co. 264 NTS 792, 228 App 
Dlv 487 

47, DL—Blarjeake v Thompson’s 
Besteuzant Go. 59 HB.2d 820, 225 
DlApp. 189—Heller \ Franklin- 
Butler Motors. 259 Ill App 268 

Mich.—F. M Sibley Lumber Co v 
Schulte, 297 KW 248. 297 Miriu 
206. 

2CJ—Inlluecl V RieOb 82 A.2d 459, 
180 HJLaw 27L 

Ohio—Swisher ▼ Miami Motors, 72 
KSL2d 682. 81 Ohio App 97 
Old—Benjamin Collts Ob Co v Davis, 
62 P2d 67. 177 Okl 607. 

Utah.—liaison v Hermanaen, 166 P 
2d 586, 109 Utah 180 
55 cur p 857 note 68 fbj. 

XAaUUty as saRav 
In action against dsaJers in farm 
madhlnary for broach of warranty 
in sale of madiinery, evidence that 
dealers ware lUtble aa sellera of the 
machtnary for breach of warranty 
waa Inaufflelent for Jury where pur¬ 
chaser signed written order whlrii 
designated manufacturer of equip¬ 
ment aa seller—Stoafan v Brooks, 
287 HW 880, 66 SJ) 587 

48. Ala.—Wlnter-Loeb Grocery Co 
V Boykin, 82 So 487, 208 Ala. 187 

Mich.—Baton v Hope, 148 NW 841, 
177 Mich. 411. 

40, Mo—Finks v Viking Refrigera¬ 
tors, 147 SW2d 124, 285 MoApp. 
679. 

80. Ala^—Lollar ▼ Jones, 157 So 
809. 229 Ala. 229 

Ark.—Jamas v Lloyd, 118 8.W2d 
284. 196 Ark. 568 

HL—KUley v Brown Lynch Scott 
Oo., 82 HJI 2d 671. 809 Ill App 482 
—Vollbraeht v. Renken, 82 XB.2d 
649, 809 HI App 425 
Kan.—Smith v McConnell, 40 P2d 
470, 141 Kan. 281. 

Me.—Bums v Baldwin-Doherty Oo, 
170 A. 511, 182 Me. 881 
Md.—Schley v. Zalis, 191 A. 668, 172 
Md. 286 

Mass —Graham v Jordan Marsh Oo, 
67 M.B.2d 404, 219 Maas. 690 
MHdL—Oum V Murray, 284 N W 676, 
288 Mich. 148 


IHC—Potter T Matlonsl Supply Oo, 
51 8 E 2d 908, 280 NC 1 
Fa.—March v Evans, 98 PaSuper. 
510. 

Tenn.—Town of FfsnMln v Hermi¬ 
tage Engineering Oo, 12 Tenn App. 
484 

Tex.—Roberts v Roberts, dvApp, 
87 8 W 2d 880 

Utah—Nielson v Hermanaen, 166 P 
2d 686, 109 Utah 180 

Sahseqaant to nsgotlatloui 
Question whether seller made guar- 
anly with respect to motortruck sub¬ 
sequent to negotiations becoming 
part of written contract wae held for 
Jnry—Shelley ▼ Hart, 297 P 82, 
lllGslApp 28L 

8 L US—Davenport Ladder Co v 
Edward Hlnea Lumbar Co, CCA. 
Iowa, 48 F8d 68 

Fla.—Smith V Burdina’s, me., 198 So. 

228. 144 Fla. 500, 181 AXR. 115. 
Ky-Moaa v. Yount, 177 SW8d 872, 
896 Ky 415, 151 AL.R. 441—Bal- 
foumautlirle 6b Oo. V L. 8 Du Bote. 
Son 6b CO, 64 &W2d 18, 245 Ky. 
640 

Md.—Sdhlay t Zalla, 191 A. 568. 17k 
Md. 886 

MSasa.—Bruns v Jordan MSrah Co, 
26 NB.2d 868, 805 Maas. 487— 
Paradis v A. L^ Nlohola Co.. 12 N. 
E.2d 868, 299 Mass. S64^6hnler v. 
Union News Co, 4 NJD.2d 465. 295 
Mass. 250—Weiner v D A Schulte, 
me., 176 KJD. 114, 275 Maas 879 
lOch—^F M. Sibley Lumber Co v. 
Sdiultei 297 KW 242, 297 Ml<dL. 
206. 

Or—Stonebrlnk v Highland Motors^ 
187 P2d 986, 171 Or. 415—W S. 
Maxwell Co ▼ Southern Oregon 
Caa Coip., 74 P2d 594, 114 ALR. 
697, adhered to 75 P2d 0, 168 Or 
168, 114 AJUEL 679—Sparry Flour 
Oo V De Moaa, 18 P2d 248. 141 Or 
440. 90 AJjJL 406 

Pa^—Budd V. Mutchler, 08 Pa.Snper. 
480 

Utah.—NiOlaon v Hdnoiaaaen, 166 P. 
2d 586. 109 Utah 180 

Sals VBdar tndMaaae 
Under evidence, whether aale to 
oonaumer waa sale under trade-name, 
not Implying warranty of fitness, 
bald for Jury.r—Weiner v. D A 
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in the manner described in a complamt creates a 
warranty presents a proposition of law for the 
courL®* If the facts as to the existence of a 
warranty are such that more than one inference 
might reasonably be drawn from them, generally 
it is for the jury to determine the proper mfer- 
ence,W hut where only one inference can be 
drawn from the undisputed facts, there is no func¬ 
tion for the jury to perform, and the question be¬ 
comes m effect one of law 

It 18 usually a question for the jury to decide un¬ 
der all of the circumstances whether a statement 
made by the seller to the buyer is a uarranty^^ 
or merdy an expression of opimon.^^ Thus, wheth¬ 
er an affirmation of soundness is a warranty is gen¬ 
erally for the jury,®^ but where the seller’s words 
clearly show a warranty it is for die court so to 
declare As a rule, it is for the jury to decide 
whether or not the buyer rehed on the seller’s 
statement®® or judgment,®® or on his own knowl¬ 


edge®^ On the other hand, if the statement re¬ 
lied on as a warranty could not as a matter of law 
be considered such, it is for the court so to de- 
dare.®* 

Wliere there are oral contracts, the existence of 
the necessary ingredients to an express warranty is 
a question for the juiy>** and, ordinarily, when the 
warranty is oral, it is for the jury to interpret the 
language used.®^ It is for ^e court to deode 
whether or not the language used m a wmtten con¬ 
tract®® or in correqK>ndence®® constitutes a war¬ 
ranty; likewise, the construction of a urntten war¬ 
ranty IS for the courL®^ Where, however, the 
meamng of a term in sudi written contract or war¬ 
ranty 18 doubtful, the question as to what was 
meant is for the jury.®* Although it is generally 
hdd that an express warranty exdudes an imphed 
warranty on the same subject, as discussed supra § 
316, if there is evidence to support either, the ques¬ 
tion of the existence of either may be left to the 


Schulte, Ina, 176 KB. 114, 278 Man. 
879 

60. S C.—Oreenwood Cotton liUl ▼ 
Tolbert, 89 SB. 668. 108 SC 878. 
AmLCa8.1917C 888 

83. NT—Henry ▼ Teleott, 67 NJBL 
617, 176 NT 885 
66 C J p 858 note 78 
BMimiptloa of fMt 
AM a ffeneral rule, an Implied war¬ 
ranty la a presumption of fact, and 
not of law, based on the presumed 
Intent of the parties—Hoyt v Hains- 
worth Motor Go, 198 P 918, 118 
WaidL 440 

6iL US—Myers t Malone & Hyde, 
CJLArk., 178 F2d 291. 

HI—Patarslas ▼ Coca-Cola Bottllna 
Co of Chlcaoo, 74 NB.2d 162, 882 
lUApp 117 
66 C J p 868 note 79 

55 Oa.—Frlcfc Co ▼ Lawson, 179 
S B. 274, 60 GaJLpp 511. 

Iowa.—Miller V Bconomy Hoa 6b Cat- 
Ue Powder Go. 298 KW 4, 828 
Iowa 628 

Mo—Oorpns atncla cited la Turner 
V Central Hardware Co, 186 S.W 
2d 608, 609, 868 Mo. 1188, 168 AJU 
R. 1408 

Mont.—Lander v Sheehan, 79 P 406, 
408, 82 Mont. 26 

Neb—Powerine Co t Grimm Stamp 
6b Badge Co, 254 NW 728, 127 
Neb 166 

NT.—LoonSk Broa ▼ Slnolelr Mo¬ 
tor Corp, 4 NTS2d 416. 854 App 
Dlv 187. 

Okl—Wat Henry Pontlae Co. t 
B radley, 210 P8d 848, 802 OU 82 
Tenn.—Ctaorpus Jnsls cited ia Sullivan 
6b Cole V Bandy 6b Grey, 16 Texm. 
App 411. 414 
66 GLJ p 867 note 66. 


mteatloa 

Kan.—Topeka Mill At Blevator Go r 
Triplett, 218 P2d 964, 168 Kan. 
428 

66 CLJ p 837 note 66 M 

seii Neb—McGuire v Thompson, 40 
NW 2d 287, 163 Neb 28 
Tenn —Cocpns ymls cited la Sullivan 
6b Cole V Bandy 6b Gray, 16 Tenn 
App 411, 414 

Utahd—Nielson v. Hermansen. 166 P 
2d 586, 109 Utah 180. 

55 G.J p 858 note 66 

67. Mo—^Turner v Central Hard¬ 
ware Go. 186 3WM 608, 858 Mo 
1182, 168 AJE^R. 1408 

66 aj p 868 note 67 

68. NC.—'Bobertson v BSlton, 72 S 
B. 816, 166 NC 316, 87 l4JLA.,N8, 
288 

66 (U p 868 note 68 

53. Wls—Grant v Chiistexisen, 89 
NWSd 468. 366 Wia. 496 

56 aj p 868 note 99 

eo. US—Texas Motorcoacbes v A. 
C F. Motors Oo., CCLA-Ps.. 154 F 
2d 9L 

Fla.—Smith v Burdina's, Inc.. 198 So 
828, 144 Fla. 600. 181 A.LJEL 116 
Ind.—Indestructihle Wheel Oo v. Bed 
Ball Body Corporation, 194 NB. 
788, 100 IndJbpp. 160 
urmmm —^Brons V Jordan Marsh Go., 
26 NB.2d 898. 806 Mass. 487— 
Country Club Soda Cb v Arbuckle^ 
181 NJL 258, 279 Mass 121—Wei¬ 
ner T. D A. S<dnilta Inc., 176 NJ9i. 
114, 275 Maes. 879. 

MO—J>avle8 Y Motor Badlo Oo, 
App. 2S9SW2d409 
NJ*—Flezmir, Ine., v LiTidem e n At 
Co. 78 A.8d 248, 4 NJ 509 
Or—Stonebrlnk v Highland Motors, 
1 187 P 2d 986, 171 Or 416. 
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Wls.—Grant v. Christensen, 89 NW. 

2d 458, 366 Wia 495 
56 CJ p 858 note TO 

3L Pa—Toner v. Zell, 87 A. 804. 
149 Pa. 458 

SC—Yenning v Gantt. 25 SCL. 87. 

33. US—Herculea Powder Co v. 
RlOb. CCAJUIx.. 8 F3d 12. cei^ 
tiorari denied 45 SCL 511, 268 UK 
692. 69 L.Ed. 1160 

68. US.—Shippen v. Bowen Colo, 
7 SCL 1288, 122 US. 675 80 LBd. 
117S—ODlsUllers Distributing Corp 
Y Sherwood Distilling Co., CA.Md.. 
180 F8d 800. 

Md.—Osgood Y Lewis, 2 Har 4b G 
496, 18 AnaDea 817. 

64. ArlL—Lloyd y Jhmea 128 SW 
2d 1019,108 Ark. 356. 

55 C J. p 858 note 78. 
iraotB or aftanations 

If the facts or affirmations re¬ 
lied on to prove an express warranty 
rest wholly In perol, whether they 
amount to an express warranty is 
question for Jury—Bden v Yloed- 
man, 214 P2d 980, 208 Okl 462— 
Wat Henry Pontlae Co v. Bradley, 
810 P2d 848, 208 OkL 82. 

68. YL—UnadUla SQo Oo. y Hull. 96 
A. 686. 90 YL 184 
65 CJ. p 868 note 74. 

BBrn Fa^—Arm s trong t Descahd, 48 
Pa.Sapor. 17L 

67. Tex.—Cook Paint As Yaraiah Oo 
Y. Lydick-Barmaxm Co., CiY.App. 
280 SW2d 681, error dismissed. 

56 CLJ p 858 note 70 

66. US.—John A. Crowley Co. y. 
Clark Bquipment Co., G.GJLN.T., 
268 F 68. 

55 CLJ p 868 note 7T. 
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jury.^* Although a statute may specify when im* 
plied warranties arise, when the evidence on which 
such warranties might or might not anse conflicts. 
It 18 for the jury to decide the conflict^® On the 
evidence, various questions as to the existence or 
scope of warranties have been held for the court^^ 
or jury, or other trier of facts 

e. Bxeadi of Wazxanty, and Damages 

It to a question of feet for the Jury to decide whether 


or not there hee been e breach of warrantyr where 
the evidence to conflicting or to reasonably susceptible 
of more than one Inference. While the measure of dam¬ 
ages to a queetlon for the trial court depending on the 
facte proved, questlona of fact relating to the amount 
of damages are for the Jury. 

Ordinarily, it is a question of fact for the jury 
to decide whether or not there has been a breach 
of warranty's where the evidence is conflicting or 
IS reasonably susceptible qf more than one mfer- 
ence^^ Thus, it may be a question for the jury 


SS. llasa —Oraham ▼ Jordan Marsh 
Co, 67 NRSd 404, 819 Maas 690 
55 C J. p 85S note 81 

70. US—O C Barber Min., eta. Oo 
V Brown Hoisting Mach. Co.. OhlOb 
858 F 1. 169 aCJL 189. 

71. Ark.—Holland Banking Co. ▼ 
Hdam. 178 BVT 881. 116 Ark. 88a 

55 C J p 858 note 84 
BvUtoooe held insnttoleBl to take 
ease to Jury 

HI —^Beckett V F W Woolworth Co. 

84 NSLSd 427, 876 HI 470. 

55 OJ p 858 note 84 [bj 

72. md. —Interstate Motor Freight 
System v Qasoline Banlpment Co. 
84 MB8d 418. 107 Ind.App 494 

lowa^—Miller ▼ Economy Hog ft Cat¬ 
tle Powder Co, 298 HTV. 4, 888 
Iowa 686 

RX—Boudette ft Co T. Anaconda 
Wire ft Cable Ca. 187 A. 466. 60 
Itl 190 

Wash.—Columbia River Xce Oo v 
Farris. 170 P2d 680. 87 WaBh.8d 
696 

55 aj p 858 note 85 
Farttoular qasstUms 

(1) Whether warranty was man¬ 
ufacturer's general warranty but lim¬ 
ited for one year, or something dif¬ 
ferent—Woodworth V. ShughmSi 177 
HE 881. 877 Maes 89 
(8) Whether term ahoea,” 

aa need In contract for sale of au<A 
ahoeai meant eboea that had been 
worn but whldh could be repaired so 
as to be made aervioeable and aalar 
ble or whether it Included utterly 
worthless ahoeid—Intamational Shoe 
Co V Llpechlta 78 SWSd 188. 
BvldeiBoe held suftolent to take eaaa 
to jiny 

Md.—Poole Engineering ft 
Co. V SwlndeU, 157 A. 769, 161 Md. 
571. 

Tax.—Newsom ▼. Booth, dvApPn 
140 aW8d 469 
56 GU p 858 note 86 CdJ. 

72. U.a—Bagwell v Sueman. CGJL 
TeniL, 165 FJd 418—Texas Motor- 
coae ties v. A- G. F. Motors Oo.. C 
CLAPa.. 164 FSd 91—Xenower v 
Hotels Statler Co. aCJLMich.. 124 
F8d 658—Giant Mfg. Oo. v. Tatee- 
Amerieaa MSch. Oo.. CCA.Iowa. 
1X1 F.8d 860 

Ala.-Cardii»l HSt Oo. v. lamde^ 158 
So. ISdi 888 Ala. 176—F- BecSker 


Aaphaltum Roofing Co v Murphy. 
141 So 680. 284 AJa. 665 
Ark.—Hidrotex Industries v Sharp. 
208 SW2d 188. 218 Ark. 886— 
James v Uoyd. 118 S W8d 884. 196 
Ark. 568—General Motors Accept¬ 
ance Corporation v Whatley. SI S 
W2d 626,188 Ark. 878 
Cel—Medelroa v Coca-Cola Bottling 
Oo of Turlock. 186 P8d 676. 67 
CalAppSd 707 

Bla.—Smith V Burdine'a. Ino.. 198 So 
228. 144 Fla. 500. 181 A.L.R. 115 
Ga.—Davis v Tank Car Service Sta¬ 
tions, 15 SB.8d 829, 66 QaJkpp 509 
HI —Beckett V F W“ Woolworth 
Oo. 28 NB.2d 804. 806 HlApp 
884. reversed on other grounds 84 
NB.2d 487, 876 HI 470 
lowa^—Rowe Mfg Oo v Curtis- 
Straub Oo.. 878 KW 895, 828 Iowa 
858 

KSn.—Smith ▼ McConnell, 40 P8d 
470, 141 Kan. 281—Emerson-Brant- 
Ingham Implement Co v Bienl- 
more. 896 P. 697, 188 Kan. 668 
Ky—Wedding v Duncan. 820 SW 
2d 564, 810 Ky 874—Coyle v Hell, 
819 SWSd 48, 809 Ky 829—Ru¬ 
dolph Wturlltaer Oo v KSufman- 
Straue Oo. 116 SW'Sd 805. 278 
Ky 149—Henry Porter ft Co v 
Lacy. 106 aw 8d 818, 868 Ky 666 
Maa a —Ponloe v Cooa Cola Bottling 
Co of Boston, 77 NE.2d 405. 882 
Mass 886— Graham v Jordan 
Marsh Co. 67 HB.2d 404. 819 
490—^Bottl V Yenloe Grocery Co., 
85 NE8d 491. 809 Mass 460, 186 
JLLJR. 1887—Bianchi v. Denholm ft 
McKay Co. 19 NE.2d 697. 808 
Mass. 469, 121 AJUa 460—Schuler 

V Union News Co. 4 NB.2d 465, 
895 M ass. 850—Weiner v D A. 
SdraltSk Inc., 176 NE 114, 876 
Mass. 879 

Mich.—BeJoer Bros. Motor Coach Co 

V Niemann. 848 NW 820, 859 
inch. 10 

Minn.—Potter Mfg. Co v Bemldjl 
Lutheran HoapitoO. 848 N.W. 470, 
188 Minn, 88 

Misa—Boehm v FMedmaa. 1 8a8d 
608, 190 Mies. 664. 

Mo Clcwrjyne Fazls cited in Turner 

V central Hardware Co, 186 SW 
Sd 608, 609, 858 Mo. 1182, 168 A.L 
R. 1408—Kansas City Auto Auc¬ 
tion Co. V Overall. App.. 888 aw 
8d 440—Bohaeter v Fulton Iron 
Works Oo., Appu. 158 SW8d 458— 
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Brandtjen ft Kluge ▼. Hunter, 145 
aw 2d 1009, 286 Mo App 909 
NJ—Ward V Schofferman, 68 A.8d 
804, 186 Njr Law 690—Stave v 
Giant Food Arcada 16 A.Sd 460. 125 
N J Law 518—^Zirpola v Adam Hat 
Stores, 4 A.Sd 78. 183 N JLaw 81— 
Plinnouth Rubber Co v American 
Sheepllned Coat Co. 166 A. 180, 111 
NJLaw 60 

NT—Lembo v Andola 100 NYSSd 
561, 877 App Div 1077 
ND—^Bratbe^ v Advanoe-Rumely 
Thresher Co. 888 NW 668, 61 N 
D 462, 78 AJL.1L 1888 
Or—Sperry B7our Co v De Moae, 
18 P2d 848, 141 Or 440. 90 AJLIL 
406 

Pa.—Bonenberger v Pittsburgh Mer¬ 
cantile Co. 88 A.8d 918, 845 Pa. 
559, 148 A.L.R. 1417—Quaker City 
Sweater Mills v. Upman, 99 Pa. 
Super 18 

R.I—Socony Burner Corporation v.. 

AShton, 178 A. 882, 64 R.L 802 
SC—Relianee vaml^ Oo v Mul¬ 
lins Lumber Oo, 48 S E.2d 668, 218 
SC 84 

Tex.—CocapGola Bottling Co. of Fort 
Worth V Burgees, CtvJkpp., 196 
SWSd 879, refused no reversible 
einroi>-^ohn8on v Agricultural 
Bond ft Credit Gorp, GIvJVpp, 114 
SWSd 885—Fbur States Grocery 
Oo V Grey. CivApp, 97 SWSd 
855, error dismissed—SherwioK 
Williams Co of Texas v Offen- 
hanser. avjipp, 48 aw.8d 859, 
error refuted. 

Waah.—Mono Serviee Gow v Xurta 
17 P2d 89. 170 Wakh. 589 
WYa.—Burgees v Sanitary Meat 
Market 5 SE.2d 785. 6 SJBLSd 854. 
181 WYa. 605 
55 OLJ p 859 note 87. 

74. US—Golden Eagle Farm Prod¬ 
ucts V Approved Dehydrating Co, 
CCAHT, 147 F8d 859, certiorari 
denied 65 SCt 1407, 826 US 868. 
89 LEd. 1987 

AUl—T roy Laundry Mdch. Co V. 

Joyea 167 Sol 214. 889 Ala. 881 
Cal—Gindraux v Mauzloe Merean- 
tUe Oo. 47 P.8d 708. 4 CaLSd 806 
—Daugherty v Lee, 168 Pld 64, 
74 GaLApp 2d 188—Medeiros v Oo- 
otrCola Bottling Co. of Turlock, 
186 P2d 676, 67 OalJkppSd 707 
DG—Woodward ft Lothrop v Hbed. 
MuiLApp, 44 A.8d 869—Lcfiise V. 
Coffey. MuiLApp., 88 A.8d 868. 
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whether or not a defect is within the exceptions of 
the warranty,or is due to causes arising after 
the sale,^* such as improper use or management, 
and whether causal connection existed between the 
alleged breach of warranty and the injuiy com- 
plamed of On the other hand, where there is no 
conflictmg evidence, the question of compliance with 
a warranty should not be left to the juxy,^® and, 
where there is no evidence of causal connection 


between an all^;ed breach of warranty and the m- 
jury complained of, there is no question for the 
jury.®® In numerous cases the evidence has been 
held insufficient to warrant submission to tiie jury 
of the question of breadi of warranty.®^ 

Damages Wliile the measure of damages is a 
question for the trial court depending on the facts 
proved,®® questions of fact relating to the amount 
of damages are for the jury ®® Where there is no 


Ill —Iiinaroth ▼ Walsreen Co., 67 
NB2d 695. tS9 HLApp 106—Kaa- 
8ly Undertaklna Co v Flxible Co, 
40 NB2d 621. 812 IlLApp 668 

Kaa.—Potter v KIrlt. 89 P2d 914,141 
Kan, 284 

Me—Blliott 8 Peterson Co v Par¬ 
rott 162 A. 218. 129 Me 881. 

Md.—Slaska v Idxl, 47 A.2d 602. 186 
Md. 680 

Maas —Oraham ▼ Jordan Memh Co.. 

67 KB.2d 404. 819 Mass. 690— 
Roaiers v Gilchrist Co, 46 KB.2d 
744, 812 Mass 644—Brans v Jor¬ 
dan Marsh Co, 26 KlS.2d 868, 808 
Mass. 487—^Ryder 4b Brown Co y 
SL Ijisaberser Co. 15 KJB2d 441, 
800 Mass. 488, 118 A.L..R. 681— 
ISenid Y Orton Crane 4b Sho\el 
Co, 189 NB. 889, 286 Mass 499— 
Seott Y Reasoner, 181 NBL 170, 279 
Mass. 241. 

Mich—Curby y Mastenbrook, 286 
NW 128, 288 Mioh. 676—Gam Y 
Moiray, 284 MW 676, 288 MIdh. 
148 

Minn.—Alford v Krose, 286 KW 
908. 188 Minn. 168—Hofflnan y 
Ptpar. 288 MW SIS, 181 Mbm. 
60S 

Mloa.—Armour 4b Co y MdMlllain. 
166 So 218, 171 Mlaa 199. 

ICO—Btrawn y Coca-Cola Bottliny 
Co of Mo, App, 284 SWld 288— 
Hblyflald Y Joplin Coca Cola Bot¬ 
tling OOn App, 170 SWSd 451— 
Mew Deal Tire Co y Jarratt App, 
79 S W 2d 744—Beyer y Coca-Cola 
Bottllnx Co of St Doois, App, 76 
SW2d 648 

MC—Wrniama v Bison, 10 KB-ld 
668, 218 MG 167-^Bdgerton y. 
Johnoon, 7 SB 2d 686, 817 MC 814. 

OkL—AlUe Chalmers Co y Inunb^ 
49 P 2d 1071. 174 OkL 118 

Or—Stonebiink v Highland Motors, 
187 P2d 988, 171 Or 416—W & 
ICaxwell Co v Soathem Oregon 
Gas Corp, 74 P2d 694, 158 Or 168, 
114 A.I«R. 697, adhered to 76 P 2d 
9, 158 Or 16S, 114 A.L.R. 697— 
Rhodes Y Dibby, MdNam 4b Ubby, 
288 P 207, 188 Or. 188 

SC.—Stevenson y. B. B. KirUand 
Seed Co. 180 SB. 197, 176 8.C. 
846 

B D—-Johnson y Worthington Cream¬ 
ery 4b Produos Co, 299 M.W 99, 

68 8J> 117. 

Tax.—Morrison t Morehead Mfig 
Co., ClYApp, 148 SW2d 917—Ja¬ 


cob B. Dedker 4b Sons y Ckpps 
CiYJLpp.. 144 SW2d 404. alttrm- 
ad 164 SW2d 828. 189 Tex. 609 
142 A.IaR. 1479—Mewaom y Booth, 
ClYApp, 140 SWSd 459. 

Va.—^Blythe v Camp Mfg Oo, 22 S 
B.2d 669. 182 Va. 422—Shenandoah 
Milling Co Y Phosphate Prodacta 
OoTpoimtion. 171 SJS. 681, 161 Va. 
642. 

65 OJ. p 869 note 87 M 

78. Tax.—McFUl v. Welker, 25 Tex. 
827 

78, US—Medallion Wine Corp y. 
Ziegum. aCJLMd., 168 F.Sd 428 

Iowa.-^aeger y Radcert 41 MW.2d 
42, 241 lows 879. 

MO —Beyer y Coca-Cola Bottling Co 
of St lioala App., 76 8.W2d 642 

66 CJ. p 860 note 89. 

77. MY—Pitts Y. Platteboxgh Bot¬ 
tling Co., 80 MTa2d 916. 868 App 
DIy. 766 

Wash.—Randanlte Oo y. Bmlth, 20 P. 
2d 82, 172 Wakb. 890. 

66 <U p 860 note 90—42 OJ P 786 j 
note 99. I 

7a Mass—BottI V Venlcs Grocery 
Co., 86 MB.2d 491. 809 Mass. 460, 
116 AX.R. 1287-^Paradis y A. D. 
Mldhola Co., 12 MJS.2d 862, 299 
Mass. 864 

MJ*—Griffin y. Jamas Butler Gro- 
oery Co., 166 A. 686, 108 MJTXaw 
92—Yormadk v. FarmerW Go-op 
Asm of M Jn 78 A.8d 421, 11 M.J 
Soper 418 

78. S^.—Colt Co Y. ReeYa% 2 aW 
2d 887, 222 Ky. 691. 

80 , Md.—Blum's, ma Y. Cowhlg; 
146 A. 867, 167 MO. 122 

Mass.—Miller y W T Grant Co., 
19 MB.2d 704, 902 Mass 429 

Miss—J. G. Penney Co v Scarbor¬ 
ough, 186 So 816, 184 Mias 810 

81 . ns—Raclilln y Ubby^-Owens- 
Ford Glass Oo., aCJLMY.. 96 F.2d 
697 

Da—Shawsn v District Mbtor Oou, 
MuzlApp, 94 A.2d 29 

lU —Bowman y Woodway Stores, 
177 MJa 727, 246 IIL 110 

IsL—Storey v, Psiksr, Ap^ 12 So.2d 
88 

Md.—4ang Y. Gaver, 9 AAd 868, 176 
Md. 76. 

STY—bum t. HSaood;, 286 MYa 
740, 247 AppJDiY 476—SDrsanow y 
Wmismaburg Knitting MUls, 26 
M.Y.a2d 864. 


MC—lamm v Shingleton. 56 aS. 

Sd 810, 281 Ma 10 
Ohio—Rudolph Wurlltzer Co v 
Strand BnterprissA App., 22 MB. 
2 d 62 

Or—Landers y Safeway Storeg, 3L29 
P 2d 7S8, 172 Or 116 
Fs.—Bilk V Abbotta Dairies, 28 A.2d 
242, 147 Fa-Super 29. 

Tenn.—B. L Du Font De Memoors 4b 
Oo V. B. Li. Bruce Co., 124 aW2a 
242, 174 Tenn. 148 

Wash.—Gibson y California Spray- 
Chemlcsl Corp, 188 P.2d 816, 29 
Wash.2d 61L 

Wls—^Alex G Goethel EOieet Metal 
Works Co V American Lace Paper 
Col, 251 MW 474, 218 Wls 248. 

66 C J p 859 note 87 [bj. 
aa MY—AldoCk Y Wnuk, 98 MYa 
2d 964, 198 Mlsa 47A 

Measure of damsgea is determined 
by court on trial and by Inatnictlons 
to jury.^—J A. Tobin Const Oo. y. 
DaYls, MoJlpp, 81 SW2d 47A 
sa DO—Robinson v Carter, Mon. 
App., 77 A.2d 174 

Ga.—^ml Oil Co. Y Griffin, 86 SJa 
2d 205, 72 GaApp 24a 
Me—BUiott S Peterson Co. y Pbjv 
rott 162 A. 218. 129 Ms. 281 
M a s s.—Payne y R. H. White Ooi, 
49 MB.2d 426, 214 Masa 62 
Minn,—Donohue v Acme Heating 
Sheet Metel 4b Rooflng Co., 8 MW. 
2d 618, 214 Iffinii. 424 
Mias. 1 —Chancellor v. Fhlton, 29 So 2d 
212, 201 Miss. 252. 

Mb.—Daley y. Cbca-Oola Bottling 
Co of St Louia Ho, App, 282 
8 W 2 d 80L 

Meb —Powerine Co v Grimm Stamp 
4b Badge Oo. 264 MW. 722. 127 
Neb 185. 

MY—LoonSfc Bros, y Sinclair Mo¬ 
tor Corp., 4 M.Y.S2d 41^ 254 Appc 
ZMy. 127. 

Or—Kotthoff Y Portland Seed Co., 
200 P 1029, UT Or. 15a 
8 a —LlQUld Carbonie Oo y. Oodln, 

169 sja 481 ,161 aa 4a 

TSnm—Camferdam y Hicks Motor 
Car Gok. 11 TemkApp 24a 
56 OJ p 860 note 9a 
Lo ss of p rodts 

<1) Bvldettcs held Buffident to 
warrant submlaalon of Queation to 
Jury 

Mb—Besrer y Coca-Cola Bottling Cou 
of St Louia APP., 75 aw 2 d 642 


1309 



SALES 


77 C.J.S 


evidence of any damage for breach of warrant, 
the court Aould decide the issue for the seller^^^ 
but not, It has been held, where the buyer is en¬ 
titled to nominal damages.^^ 

d. Ckniditiiiiu; Waiver of Breach 

It !• ordinarily a quoatlon of fact for tho Jury whotli- 
or or not proper and timoly notice of broach of warranty 
was given, or If not given, whether such notice was 
waived, whether or not the buyer’s rescission was with¬ 
in a reasonable tlme^ and whether or not there was a 
waiver of the broach of warranty, but where the evi¬ 
dence Is not in conflict such questions may be for the 
court. 

It is ordinarily a question of fact for the jury 


whether or not proper notice of breach of war¬ 
ranty was given,^^ as, for example, whether the 
notice was suflSaent,*^ or tundy,** or as reqmred by 
the contract of sale,®® or, if not given, whether 
proper notice was waived by the seller,®® but, m 
the absence of conflicting evidence, the question is 
one of law for the court®l Whenever the question 
of proper notice depends on the effect of circum¬ 
stances capable of diverse mterpretation, it is a 
question of fact,®® but where it depends on the con¬ 
struction of a written instrument,®® or where the 
circumstances lead to only one reasonable conclu¬ 
sion,®® it IS a question of law. 


QkL—Scuthweat Xoe ft Dairy Prod¬ 
ucts Go V Btoltenberry, 230 P3d 
367, 203 OkL 379 
55 C.J p 860 not# 98 [ej. 

<3) Bvldsnoe ooncamlna loss of 
profits caused by allaged breaibh of 
warranty was held too oonjectural 
to require court to submit Issue of 
loss of proats to Jury—Tinsley v 
Danube Oil Oorp, Tex.Clv.App. 119 
S W 3d 581, error dismissed. 
Testimony as to exact amount 
Jury was not bound to fix damages 
of buyer at exact amount, as testi¬ 
fied to by either buyer’s or seller’e 
wltnesa, and might consider testi¬ 
mony of each of them.—Oolomb v 
Krupp, 10 A.2d 303. Ill Vt. 89 
84, Idaho—Tomita v Johnson, 390 
P 395. 49 Idaho 648 
aUL—Petite V Homes. Inc., 41 A.8d 
71, 184 am. 877. 

ir J—lullucd V. Rloe, 83 A.3d 469, 
ISON^JLaw 37L 

XC.—aiauney v Dusler’s, 3 SE.2d 
888, 315 NG 678 

Okl—Shannon v Bridges, 166 P2d 
976, 196 Okl 481. 

55 G J p 860 note 94. 

8BL Ala.—Alabama Broom, etc.. Co 
V. Xash\ille Broom, et^ Go., 94 
So 88, 308 Ala. 323 
Mo—Wayne Tank, etc.. Go. v Bvans, 
App, 16 S.W2d 895. 

88. US—Texas Mbtorooacihea v 
A. G P Motors Co, GGJLPa., 154 
P2d 91. 

8 D—Jaa Bee Prodce v Pred, 3 NW 
Sd 698, 68 8 D 356 
55 G.J p 860 notes 97-99. 
CkimpilSanoe with statute 
Whether notice of alleged breach 
cdT warranty, which statute requires 
must be given to eeller within reHa- 
sohehle time; complied with require¬ 
ments of statute Is ordinarily a 
question of fhct. end le sometimes a 
mixed question of law and fact, and 
In some Instanees Is a question of 
law—Putnam v. Great Atlantic ft 
Paciflo Tea Co., 38 NJn Sd 866, 804 
Mass. 804. 

87. KA-^uaseU v Ptret Hat 
Stores, 79 A.3d 678, 98 HH. 471. 

55 CU. p 860 note 87- 


Mixed quesOott 

Sufllcienoy of notice to restaurant 
owner of breach of Implied warranty 
of Atness of food, purchased and 
eaten at restaurant by customer 
made 111 thereby, for human con¬ 
sumption, was mixed question of law 
and fact for court in action, tried 
without Jury, for resulting damages 
—Guthrie v J J Hewberry Co, 8 
NB.2d 774. 297 Mesa. 345. 

88l us —Columbia Axle Go. v 
American Automobile Ina Co, 
aCJLOhio. 68 P 3d 306—U 8, for 
Use and Benefit of EL B Halser Co 

V Southern Piping ft Breoting Go., 
DCTenn., 93 PSupp 569 

I Cal—•Whitfield V Jessup, 199 P3d 
1, 91 Gia.3d 836 

Idaho—Baker v J. CL Watson Co, 
184 P2d 613, 64 Idaho 678 
Ill—Krone Die Casting Co v Do- 
Bay LiSmp Co, 18 NE.2d 100, 397 
IlUApp 603 

Mesa—Boglers v GUohrist Co, 46 
HB3d 744, 313 Mesa 544—John¬ 
son V Eanavoe, 6 NJD 2d 434, 888 

37( 

NH.—Russell v. iPlrst Nat Storea 
79 A.2d 578, 98 KM. 471 
NT.—Lambo v Andole, 100 NTS. 
2d 561, 377 AppJDiv 1077—SiOirap 
ger ft Muster v ICaglcel Procka 
77 NTS 2d 885 

Pa—U 8 Gypsum Co v Birdeboro 
Steel Poundry ft Machine Co, 53 
A.2d 344, 160 PaSuper 548—Guar 
her City Sweater Mills v. Lipman, 
99 PaSuper. 13—U S Gypsum Go 

V Birdsboro Steel Poundry ft MSr 
chine Co., 45 PaDistftCo 369 

Wash.—Bleyhl v Tea Garden Prod- 
uota Co., 191 P.3d 851, 80 Wash.8d 
447—Baum V. Murrey, 163 P2d 
801, 38 WeelLSd 890—Suryan v 
Lake Washington Shipyards, 800 
P 941, 168 Wabh. 164. 

55 C J. p 860 note 98. 

Mixed questlosL 

What constitutes notice within a 
reasonable time as provided by pro¬ 
vision of the Bales Act that seller 
shall not be liable for breach of war>- 
ranty, unless buyer gives abUer no¬ 
tice of breach within a reasonable 
time after buyer knows, or bhould 


know, of such breach, la usually a 
mixed question of law and fbct and 
generally resolving Itself into a 
question of fact to be deteimlned by 
Jury—Bleyhl v Tea Garden Products 
Co. 191 P3d 851. SO Wabh.3d 447— 
Baum V Murray, 168 P3d 801, 88 
Wabh.8d 890 

88; US —^Murray Co v Ashley, 
aCJLSC, 880 P 604. 

56 OJ p 880 note 99 
sa Ga.—Smith v Davlg, IS SlL2d 
218. 64 Ga.App 856 
56 OJ p 861 note 1 
9L Old—Advance-Rumely Thresher 
Go V Welch. 36 P2d 58, 166 Okl 
94 

Pa.—^Pactors Corp of America v 
Plekarbki, ComJPl, 47 Sch.LegBec. 
94. 

8Si US—Marmet Goal Go v Peo¬ 
ple's Coal Co, Ohio, 326 P 646, 
141 CCA. 403 

Conn.—^Tmslow v. Diamond Bottling 
Corp, 151 A 493, 112 Conn. 181, 
71 AJLB. 1142 
Ctontrovertsd feots 
What constitutes reesonehle time 
within which to give seller notice 
of breach of warranty Is question 
for Jury If salient facts era contro¬ 
verted end depend partly on Infer¬ 
ences requiring sound Judgment, 
otherwise it Is a question of law— 
Haxelton v. Pirst Nat Stores, 190 A 
380, 88 NA 409 

99m Conn —Tmslow v. Diamond 
Bottling Corp. 161 A 498, 113 
Conn. 181, 71 ALJEt 1148 
8ft US —Texas Motorooachea v 
A a P Motors Co. CCAFa., 164 
F 2d 81—Columbia Axle Co v 
American Automobile Dul Co , 
CGAOhlo, 63 P3d 306 
Mbaa—Savage v Alpha Lunch Co of 
Boston, 16 NBL3d 88, 800 Mass 
680—Idsykowbkl v Jordan Marsh 
Co.. 181 NBL 173, 379 Maas. 168 
8J>—Jan Bee Frocks v, Pred, 3 
NW3d 696, 68 SJ>. 866. 

66 CU p 861 note 4. 

Timeliness of nottee 
m.—Krone Die Casting Co. v Do- 
Bsy Lamp Go., 18 NJBLSd 100, 397 
niApp 603. 
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Whether or not the buyer was reasonaUy dih- 
gent in discovering the breach of warranty is or¬ 
dinarily a question of fact,*® but the evidence may 
be sudi as to make it a question of law for the 
court*® It IS ordinarily a question of fact whether 
or not a test is necessary,*7 or generally, if stipulat¬ 
ed for, whether or not the test was fair,*® or in 
accordance with the contract,** or made within a 
reasonable time,i> or waived by payment,® or, if 
made, whether or not so much of the purchase was 
used as to constitute acceptance, not a test,® or 
whether or not the claim that the test was unsat¬ 
isfactory was waived.® However, where the tune 
taken by the buyer to make a test is unreasona¬ 
bly long the court should so deade.® 

Where, by statute, to diarge the sdler for breadi 
of warranty of title he must have an opportunity 
to defend the title m the smt against the buyer, 
whether or not the sdler had sudh opportumty is 
a question for the jury to deade® Whether or 
not a reasonable time, if stipulated for m the con¬ 
tract of sale, was allowed the seller to remedy de¬ 


fects IS ordinarily for Hht jury,7 or, if the contract 
requires die buyer’s assistance to remedy the de¬ 
fects, whether or not such assistance was given.® 
Whether or not the buyer’s resassion was within 
a reasonable tune is ordinarily for the jury;* but 
when the facts are undisputed xt is for the court^® 
Likewise, if there has bem no conqiliance with the 
condition of the contract of sale as to the return 
of purchase, there is no question for the juiy^^ 
Whedier or not return of purdiase was by way 
of rescission may be, under the evidence, for the 
juxy.i® Generally it is for the jury to deade vrheth- 
er or not the return of the property was waited 
or excused by the seller.^ 

Ordinarily, whether there has been a waiver of 
the breach of warranty is a question of fact,^® al¬ 
though the question may be one of law for the 
court where the evidence is insufficient to raise 
an issue for the juiy.^® So, generally, it is a ques¬ 
tion of fact whether or not the bc^er waived his 
rights by acceptance of titled® with notice to the 
sdler of the defect,^^ or by acceptance of the prop- 


Fa.— XT ei Gypaom Co ▼ Blrdstioro 
Steel Foundry & Maeh. Oo. SS A.2d 
844, 160 Fa.8nx»er 648—Mercen- 
Imxw Bnlldere* Supply Co v. Her- 
rla, 16 PaJ>lst.4bOo 886 

jury 

U S —Tezae ICotorooadhea v JL C. F 
Motors Oo, aCJLFa., 164 F2d 91. 
56 OJ p 861 note 4 [a] 

98. Pa.—^ualcer City Sweater Mills 
V Upman, 99 Fa.Super. 18 
56 OJ p 861 note 6 
Mdenee XiOld sufleleaS to raise 
gnestienfov Jury 

Pa.—Superior Steel 6b Wire Co. v 
Sobel, 188 A. 898, 184 Pa.Super. 
841. 

66 CU p 861 note 6 M 
Xaapeetlon 

(1) In general.—Mallery ▼ North- 
field Seed Co, 864 N.W 678. 196 
Minn 189—66 CJT p 861 note 6 [el 
(8) Wliether defects in goods sold 
with warranty by contract reauiring 
inspection are patent or latent is 
generally a uneation for the Jury- 
Smith V liOftis Bros. 6b Co. 168 
SJD. 768, 48 CtauApp 864—Bray v 
Southern Iron, etc., Co., 118 S H. 
66 , 88 GNlApP 818. 

98 , Pa^—Albus V Toomey, 116 JL 
917, 878 Pa. 808. 

97. US—Serlven v. Hecht, CCA. 
N.T, 887 F. 868 

981. Iowa.-— Haney-Caxnpbell Co v. 
Preston Creamery Assoc, 98 KW. 
897, 119 lOwa 188 


1 . Mich.—Keystone Mfg. Co ▼ For¬ 
sythe. 88 NW 681, 188 Mich. 686 
Wls.—Kelsey v J W Ringroee Net 
Co, 140 N.W. 66, 168 Wls 409 
9. Oa.—Qulfport Cotton OU Fer¬ 
tiliser, etc., Co Underfeed 
Stoker Co., 69 SB 160, 186 Qa. 
198. 

8 . Okl<-^bron Trades Product Co. ▼ 
Murray Tool, etc., Co. 880 P. 708. 
104 OU 108 

^ Ohio—Fairbanks ▼ Snook-Veith 
Lumber Co, 26 Ohio GirCt^NS., 
449 

9. Wla.—KUsey v J TV Rlngroae 
Net Oo. 140 N.W 68. 153 THa. 499 

& Axis.—Old Pueblo Motors v. 
Tsiaa Absrcs, 888 P 666, 87 Arls. 
89 

7. Iowa.—Haney-OampbUl Co. v 
Preston Creamery Assoa. 98 NW 
897. 119 Iowa 188—Robinson ▼ 
Berkey, 88 N.W. 978, 111 Iowa 660. 
a Iowa.—Zimmerman v Boblneom. 

91 N.TV 918, 118 Iowa 117 
a Ohio—Swisher v Miami Motors, 
79 NBLId 688, 81 Ohio App 97 

65 GU. p 861 note 19. 

10 . —International Harvester Co. 
V. Brown, 806 SW. 688, 182 Ky. 
485 

66 C J p 861 note 80. 

IL 2^—Williams ▼ llespbom 
Truck Co., 291 S.W 888, 818 Ky 
27L 

66 OJ* P 868 note 21 
la Utah.—Stndebaker Bros Co. v. 
Anderson, 167 P. 668, 60 Utah 819. 


Idaho O orp us JuxSm etfeed la TTo- 
endly v J L Case Co.. 8 P 8 d 876, 
879, 51 Idaho 578 

NC—SSdgerton v. Johnson, 7 S.R 8 d 
686 . 817 Na 814 

OkL—Advanoe-RumUy Thresher Oa 
V. WUdh, 26 P 2d 68 , 166 OU 84. 
66 CLJ p 868 note 88 
Oompllanoe wlllh 0008 x 008 
Wliether seller refused to replace 
stallion which proved nnaatisfactory 
with anothar Imported or purebred 
stallion of eoual quality, as required 
by guaranty, unless bnirer would pay 
substantial sum for making the ez- 
changa so as to render unneoeseary 
bu 3 rer*s oomplianee with tanns of 
contract with respect to retnm of 
BtalUon If it Shoold prove unsatis¬ 
factory, was question for Jury— 
Thles s en L a n d Co. v Mets Livestock 
Co. 99 P2d 60. 61 Idaho 16L 

14. Ga.—Branch v. Columbia Scale 
Co., 174 SB. 689, 49 GaJLpp 140 
Idaho—Baker v. J G. Watson Go, 
184 P 2d 618, 64 Idaho 678. 
lowa.—Mortemoth Go v. Home Fur¬ 
niture Co., 288 NW. 188. 811 Iowa 
188 

TiBi Kerflls v. Barrere^ 188 So 185^ 
17 LaJbpp 488. 

66 CLJ. P 868 note 24. 

10 . Pa.—Welker v TSylor, 18 Pa. 
Super 89. 

la Mass.—Qaacoigne v. Gary Brick 
Co, 104 NH 784, 217 Mass 80a 
AxiJLGas.l917G 886 

17. Maas.—Trlmount Lumber Co. v. 
Murdongh. U® NJBL 880. 828 Maaa 
264. 


4 . Ala—Walflhe Mfg Co v W. T 
Smith Lumber Co., 78 So 78, 196 
Ala. 871* 


18 , Oa.— V. Cowart; 171 SB. 
774, 48 Ga.App. 80. 
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«rtyi8 with knowledge of the defect,^® or wilh no¬ 
tice to the seller of defecti^^’ or whether or not the 
buyer knew of the defect on acceptance.^^ Like¬ 
wise, it 18 a question of fact whether or not the 
buyer waived his rights by retention of the prop¬ 
erty for an unreasonable time,^^ or whether the 
buyer's continued use or possession was because 
of the seller’s representations^* or attempts to rem¬ 
edy defects,*^ and whether or not such representa¬ 
tions justified the contmued use ** 

It may be for the jury to decide whether or not 
the buyer waived his rights by the appropriation 
of the property to another use,** by the collection 
of the contract price from the buyer’s vendee and 
the giving of trade acceptances,*^ by payment** 
of his notes to a purchaser for value without no¬ 
tice^** or by payment with knowledge of the de¬ 


fect** and retention of the goods,** or by secunng 
an eictension of time m wftuch to pay,** or by giv¬ 
ing a renewal note after knowledge of the defect,** 
or by giving a mortgage** However, where Ihe 
facts relating to the question of waiver are ad¬ 
mitted, the question of whether there was a waiver 
no longer remains a question of &ct to be passed 
on by the jury, but becomes a question of law,** 
as where toe waiver is set out m a written m- 
strument** 

§ 370. — Inatructiona 

In actions Involving warranties, the Instructions 
should be speclflo and should conform to the Issues and 
to ths evidence adduced at the trial, and they shculd 
not be confusing or misleading. 

The rules that govern instrucbons m avil actions 
generally apply to actions mvolving warranties,*^ 


18. Micb.—Balcer Bros. Motor Goadh 
C6 V. Xismsan, 24S N.W S20, 869 
Mich. IS 

65 G J p 868 note 87 

18. SC—Southern Brick Go. v Mc¬ 
Daniel. 196 SSL 898. 187 &a 248 

66 CJr p 862 note 28 

80. Maas —Cavanaugh v D W 
Ranlet Go.. 118 XR 660, 829 Mhas. 
866 . 

81. X H.—Tamkin Xelson-Dow- 

llng Goal Co.. 180 A. 26. 82 NH. 

98 

88 . Ga.—^Branch y Columbia Scale 
Go. 174 SR 689, 49 GaJkpp 140 
66 G J. p 868 note 31. 

Beteatloa and uae 
Md.—Slaaka v Idal. 47 A.8d 608. 
186 Md. 680 

88 . XY—Sachter v Gulf 
Co. 808 XTS. 769 
TVla.—Svoboda v. Barta, 178 XW. 
719. 160 Wla. 888 

8 ^ Iowa.—fTnlton Bank v. Mathers^ 
148 XW. 400. 161 Iowa 684 
8 B. W Va.—Schaffner v Xational 
Supply Go.. 98 S.R 680, 80 WVa. 
111 . 

fl8u Ga.—Bewley-Darst Coal Co. 
Bnnia, 168 SR 867, 41 GaJipp 
188. 

SnbBogpeat aalo 

Where buyer of goods promptly 
notlfled seller, after them 

that he refusi^ to accept goods bs- 
caoss they did not conform to con¬ 
tract and offered to return them or 
hold them for seller's disposition. 
SYldsnos presented question for Jury 
as to whether buyer'e subsequent 
sale of the goods to another amount¬ 
ed to an 'Vfaooeptanoe,'* so aa to ren¬ 
der buyer liable fbr contract price. 
—Baker v. J a Watson Co., 184 PJBd 
<18. 64 Idsho 678. 

ST. Tsz.—iWlchlta Sdmol Supply Co 
T. Mutschlcr Bros. Go.. CivJUPP, 
14SW.8d98t. 


8& Ill—Hall V Bsrgschneider. 886 
niJLpp 118 

Or—J. D. Lsktture Equipment Go v 
Gruendler Patent Crusher, etc., 
Co. 289 P 1067, 188 Or 421. 

88 . RX—Swarts v Edwards Motor 
Car Co., 189 A. 486. 49 B.I. 18. 

90m Ga.—Bateman v Warfield, 77 
BJH 104, 18 GaJkK> 869 

XT—Peter Pan Mfg Corp v Lady 
Royal Mfg Co, 71 KYSSd 97. 
878 AppJMv. 418, reargument de¬ 
nied 74 XYS8d 406, 878 AppJMv 
1004 

81. XTS—Herhrand Co v. Ladca- 
waana Steel Co, aCLAOhio^ 880 
P. 11. 

88 . XTS—Herbrand Co v. La6ka> 
wanna Steel Co, supra. 

Okl —Palrbaaka v. Miller, 196 P 
108S, 80 QkL 866 

88 . Kea^-Gooper v. Ragsdale, 158 
P 610, 86 Khn. 778 

Ohio—Metal Forms Corporation v. 
Clemaiua 177 NJD. 617, 89 Ohio 
App 884. 

84. XY—Harrison v Scott, 120 
XTS 877, 186 AppJ>ly 646, af¬ 
firmed 98 XR 755, 808 XT. 869 

88 . Idaho O or pn s Fiixla oftM in 
Troendly v. J L Case Co, 8 P2d 
878, 879, 61 Idaho 678. 

Okl—Smith T Minneapolla Thresh¬ 
ing Mach. Co, 214 P 178, 89 OkL 
166 

Pad—FocU Paddng CO. v. Barrie 
198 A. 158. 187 Pa.Sup6r. 494 

88 . OkL—Ocxpiia tels dted ia 
Allia Chalmers Mig Co ▼ Byera, 
88 P2d 888, 870, 184 OkL 476— 
Smith V. Minneapolla Threshing 
MaOh. Co, 814 P 176. 89 OkL 166. 

87. D C.—Mars v Herman, Mun. 
App, 87 A.2d 86L 

Ky—Hoes v Yount, 177 SW8d 878, 
896 Hy. 416, 161 A.L R. 441—~Mo- 
Bride V Farmers* Seed Ass'il 68 
SW.8d 909, 848 Hy. 614, 

1312 


Md.—Poole Engineering 4b Machine 
Co V SwlndeU. 167 A. 768, 161 Md. 
67L 

66 OJ p 888 note 47. 

Durtmotloas proper 

Aria—Singleton v Dunn, 884 P8d 
648. 71 Aris. 180 

Ark.—Lloyd v James, 188 SW8d 
1019, 198 Ark. 865 

Ga.—McGee v. Bennett, 88 S R8d 
677, 78 GaJbpp 271—Hall Bros 
Hatchery v Hendrix, 88 SESd 
870, 78 Ga.App 187 

Ky—Ferguson v James D Waddle 
Motor Co.. 88 S.W.8d 1001, 886 Ky 
885 

Miss.—Anderson v. First Sseuritiss 
Co of Longview, Tex., 188 So 
648. 185 Miss. 600 

Mo—Garter v St Lonls Dairy Co, 
App., 189 BW2d 1025—Beyer v. 
Coca-Cola Bottling Co of St 
Louis, App, 76 SWSd 048 

Va.—Monroe 4b Monroe v. Cowne, 118 
SR 848, 188 Va. 18L 

66 CJ p 868 note 47 [b], 

Xbstrastloas im p roper 

XTS—Alaska Pao. Salmon Ca v, 
Reynolds Metals Co., CCAJXY, 
168 F8d 848—Sterling JLlnmlnnwi 
Products V Shell Oil G6, CCA. 
Mb, 140 F2d 801, certiorari de¬ 
nied 64 S Ct 1879, 888 U R 761. 88 
L.Ed. 1588 

Ala.—Xashvllle Broom 4b Supply Co 
V Alaba m a Broom 4b l£attrcas Go, 
100 So 188. 811 AUu 198. 

Mo—Fantroy v, Sohirmer. App, 298 
SW 286 

Mont—yyyburg r Brlnd^ 18 P2d 
767, 98 Mont 894. 

NT—Treaoy v F. W Woolworth 
Co. 1 XY.S8d 919, 868 AppJliv 
899 

56 CJ p 898 note 47 CeJ. 

Bequestefi laateiwIIOBa properly rs« 
fused 

XT Sd—Black, Sivalls 4b Bryson v. 
Sho nd sU, GJLMo., 174 F8d 667. 
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as for example, instructions with reference to the ^ performance of warranty,^ and notice of defects 
parties,*® burden of proof,®® express warranbes,^® and return of proper^ ^ Such rules also apfdy 
implied warranbes,®! scope of warranty,®® breach j with respect to instructions as to the nature, ex- 
of warranty,®® waiver of brea^ or acceptance of j tent^ and computation of damages.®® 


Oa.—Addison v Cowart, IBS S B 804. 
48 OaApp 866 

Hont—FTybura v Brlndc, 18 P8d 
767, 98 Mont 894 
66 C J. p 863 note 47 [d]. 

Tt o ft ns ste d iBstrasOoBs impropnly 
xsfnsod 

IClch.—9* H. Sibley liUmber Go v 
Schnlta^ 897 K.W 848, 897 Kleh. 
806. 

Na—MoOonnell v Jones, 44 SJaiSd 
876, 888 NC 818 
66 C J p 868 note 47 [e] 
aa Ala.—Snddnth y Holloway, 101 
So 788, 818 Ala. 84. 

66 dJ. p 868 note 48 

aa Ga.—Bedgood v Jeffooat, 60 S. 

B.8d 860, 78 GaApp 104. 

66 OJ. p 868 note 49. 

XastraottoBS proper 

Ga.—Bedgood v Jelfcoat, supra. 

66 CJ p 868 note 49 [a] 

4a —(Wedding y Duncan, 880 

SW8d 664, 810 Ky 874. 

66 C J p 868 note 60 
nistmofeloBS nroiisr 
Cal—fStMUey ▼ Hart S*7 P. 8>, US 
CeJ.Aj)p ML 

Weddlav ▼ Bnneaii, MO SW8d 
804, tlO xy <74. 

Twm.—<KU«it ▼ Tax. 141 SWU 
488, 84 TaniLApp M 
88 OJ p SM not. 80 M. 

41a IIL—Poteraake y intwote Heat 
Go, 97 NB.2d 476, 848 nUIpp 666 
Hd.—Poole Engineering & Machine 
Co y. ewlndell, 167 A. 768, 161 Md. 
671. 

66 CU p 868 note 61. 

Burtnurtkmg proper 
Ark.—Eanaster v Berry, 806 SW8d 
18, 818 Ark. 480 

XU.—Iiutgert y Schaeileln, 47 KJiL8d 
868, 818 BLApp 88 
Ky—Moorman Mtg Go ▼ HkrrlSi 
184 SW.8d 988, 880 Ey 846 
Mo—Helma ▼ General Baking Co, 
App, 184 S.W8d 160—Garter y. St 
lionls Dairy Go, App, 188 SW8d 
1086. 

66 C J p 868 note 61 [a]. 

y Tawn, 87 

S B 8d 878, 78 GaApP <48. 

Ey—Snaad y. Waite, 808 SW.8d 748, 
808 Ky 687. 

KT—Bourdhelz t. WQlow Brook 
Dairy, 877 KTa 898, 848 App 
Dlv 781, reyeraed on other grounds 
198 NJBL 617, 888 HT. 1. 98 AJtJEt 
1498. 

66 CJr p 888 note 61 tbj. 

Xastmottons properly refused 
Ey—T.<aiiham y Fblta, 809 SW.8d 
478, 806 Ey. 861—Snead y Waite* 
808 S W.Sd 749, 808 Ky. 687. 
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Maas—Whitty Mfg Co. ▼ Clsri^ 180 
XB. 815, 878 Mass 870 
56 GLJ p 888 note 51 [el 

4a Ey—Coyle y. Hall, 819 aw.8d 
48, 809 Ey 829 

Md.—Poole Engineering A Machine 
Go y. Swindell. 167 A. 768, 181 Md. 
671 

Mon t - Sea ton Randh Go. y. Montana 
Vegetable OU & !Feed Go, 817 P.8d 
649, 188 Mont 896. i 

65 CJ* p 888 note 68. | 

XurtmsttoBS proper 
Ga.—McGee y Bennett, SS S3L8d 
677, 78 GaApp. 871. 

Md.—Poole Bngineering A Machine 
Co. y. Swindell. 167 A. 768, 181 Md. 
671 

Mont—Seaton Ranch Go y Mon¬ 
tana Vegetable OU A Peed Co« 817 
pad 649, 188 Mont 896. 

65 C J p 868 note 68 M. 

Xastmoaons Improper 
Md.—Vaeoarino y. Conubo, 81 A.8d 
818, 181 Md. 61A 

Va.—Greenland Development Gorp 
y Allied Heating Products Co., 86 
SB 2d 801, 184 Vs. 688, 164 AJLR. 
1818 

56 aJ. p 888 note 68 [b]. 

43. DC—Deffebadh v Lansburgh A 
Bro., 150 F8d 681, 80 USJkppJ>a 
185, 188 AJLR. 106A csrtiorari de¬ 
nied. 88 S.Ct 177, 886 UJS. 778, 90 
ILBUL 466 

66 CJ. p 888 note 58 

DurtmoHoas pr^^ 

Ga.—Jones y. Knightatown Body Oo., 
184 SE. 487, 68 GaApPu 667. 

Iowa.—Jaeger v Hadkert, 41 S7W8d , 
48, 841 Iowa 879 | 

Mo—Schaefer v Fulton Iron Works ' 
Co.. App., 168 8W8d 462—Beyer 
Y. OoesrCola Bottling Oo of St 
liOuia Apph, 76 SW8d 648. 

KC—Primrose Petroleum Oo v. Al¬ 
len, 14 SB.8d 408, 819 N.a 461. 

65 GJ p 888 note 68 [aJ. 

ZastmottOBS Isuvopbp 

(1) In generaL—Treaoy v. F. W. 
Wodlworth Go., 1 K.TJ9 2d 919, 868 
AppJMy. 899—66 OJ. P 868 note 58 

n>]. 

(8) IttstmoUon authorising reooY- 
ery on counterclaim for breadh of 
impUed warranty, if gooda failed to 
rogaonahly perform function for 
whidh boui^t inatfsd of adopting 
statutory words of Iflca import held 
erroosous.—Bslfour^Guthrie A Oo v 
lb a Du Bols Son A Co, 64 aWAd 
18, 846 Ey. 640. 

4A Mo—Schaefer v. PUlton Iron 
Works Co, App, 168 aW8d 458 
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Xsstmotlotta hdld proper 
Ga.—Jones v Knightatown Body OO, 
184 SH 487. 52 Ga.App 667 
Iowa.—Jaeger y Hackert 41 H.W. 

2d 43, 241 Iowa 879 
ZnstmotiOBs held earoaeous 
Va.—Van Duyn y 2Iatthewa, 24 SEL 
2d 442. ISl Va. 856. 

4a KG.—Van Gelder Tam Co. t. 
Mauney, 44 aE.2d 601. 828 Ka 
89 

65 CLJ. p 868 note 6A 
ButeuotloBB proper 
Pa.—SSroOksIde Distilling Products 
Corp y Monarch Wine Col of Ga., 
79 A.8d 842, 867 Fa. 8 
SC—Relianoe Varnish Oo v. Mul¬ 
lins Dumber Go.. 48 aEL2d 868, 818 
Sa 84 

65 (U. p 868 note 54 [a3. 

4a ITS—George A. Obi A Co Y. A. 

I Lb Smith Iron Worker CGJLMaas., 

' 68F2d98 

Mo—Kew Deal Tire Oo y Jarratt 
App, 79 SW2d 744 
Va.—B. L Du Pont De Kemonrs A 
Go. Y Universal Moulded Products 
Ooxp, 68 aE.3d 288, 181 Vs. 686 

66 OJ p 884 note BA 
Statutory language 

Instructions on measure of recoY- 
ery should s4opt stat ut ory language 
or words of liks import—Black Md- 
tor Go. Y. Fout% 99 aWJd 177, 868 
Ey 48L 

AlS i CrftiTntrT Fadkags Mfg , Oa t. 

Fields, 180 Go. 87a 886 AIsl 60a 
no— West Coast Lumber Co. y. 

Wemldke, 188 So. 867, 187 Fla. SSa 
HI.—Lutgert Y. Scliaellelii, 47 KB.2d 
869, 818 BLApp 88 
Ky—Wedding Y Duncan, 280 aW. 
8d 564, 810 Ky 874—Ooyle Y Hall. 
819 SW.8d 4a 809 Ky 889. 

Pa^—Rose Y CL A S Cbal A Clay Gou 
89 A.2d 58a 850 Fa. 648 
Tann.—rCaUent y Foot 141 aWJd 
48a 84 TannApa 98 
Vt—Patton Y. BallaiQ, 68 XM 817, 
US Vt 80a 

Va.—Blythe y. Camp Mfg: Go, 88 a 
B.Sd 869, 188 Va. 483 
66 CJ. p 884 note 68 Ca]. 

Oou T. A. Ifc 
Smith Iron Woi!fc% aCAJlaas., 88 
F2d 98 

: Ala.—Lsfwis y. BreitUng; 160 So 637. 
26 Ala.Appb 870. 

I Ga^-^Griffln y. TSytor, 16 aB.2d 186, 

I 66 QaApp. S4a 

lowor—Peat Stock Remedy Co y 
Bmene. 280 K W. 827, 210 Iowa 181 
Ky^—Plumbers Supply Co y. Lanter, 
188 aW.2d 7Sa 280 Ky. 68a 
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The instructions should conform to the issues,^^ 
and to the evidence adduced at the trial,and 
they ^uld not be confusing or misleadingIn- 
strucbons should also be specific,^^ restricted to 
the breach of the particular warranty on which the 
action is based^i and to the speafic defects al- 
leged.5^ Where an instruction that a warranty must 
be ^owm was given, a further instruction requir¬ 
ing reliance has been held to be properly refused, 
since the instruction given necessanly comprised 
rehance.^* 

If the dedarabon counts on an express warranty 
and also on an implied warranty, an instruction 
whidi Ignores one class of warranty is improper 
If the dedaration counts only on an express war¬ 
ranty, it IS proper not to submit to the jury the 
question of implied warranty but, even if an 
express warranty is alleged, it has been held not 
error for the court to instruct on the theory of an 
implied warranty,and the mstrucbons may per¬ 
mit recovery for breach of either an express or im¬ 
plied warranty where the allegations of the com- 


I plaint atirl the evidence in the cause are sufficiently 
broad to permit recovery on either theory®^ 

Where an action is brought for breadh of war¬ 
ranty, although fraud is also all^;ed, mstructions 
permitting a recovery on proof of fraud wnthout 
proof of warranty are not proper,®® nor is it prop¬ 
er to instruct the jury that they must find both a 
warranty and fraud.®® Although the instructions 
properly submit the case of either the buyer or 
the seller, the other is entitled to mstructions sub- 
mittmg the converse ®® An instruction which in¬ 
vades the provmce of the jury is impr{^>er.®^ 

§ 371. -Verdict and Findings 

Verdiete and findings In sctlons Involving wsrrsntlos 
must bs osrUIn, conform to the Issues, and be supported 
by the evldeneei and the findings must be consistent 
with each other and support the general verdict. 

General rules apply to verdicts and findings m ac¬ 
tions involving warranties®® Thus, verdicts and 
findings must be certain,®® conform to the issues,®® 
and be supported by the evidence.®® Fmdmgs must 


X J—Cook V Rlcs^ 51 A.2d 4S8, 186 
XJlAW 240 

Elsctrle Corxk. v. Gold 
Seal Electrical Co.. 8 X.£2d 594. 
271 X T 461—auian v Heacoch; 286 
XTS 740. 247 App bit 476 
N C—Simpson v. American Oil Co.. 8 
8.ES.2d 818. 217 XC 542 
XJ>—Mclane v F H. PeaTSy 4b Co. 

S X.Wr2d 808. 78 XD 458. 

56 C J. p 864 note 65 tbj 
xnstmetbms pcopedy seAiaea 
Mb —J A. Tobin Const. Co. v Davis. 

App. SI SWSd 474 
Ohio—Phillips V. Sharp, 1S5 XJB. 

662. 44 Ohio App. 811 
Or—Kbtthoff V Portland Seed Co., 
800 P 1029. 187 Or 153 

55 CU p 864 note 66 Ce] 

41V. Sir—Snead v Waiter 208 S.W.8d 
749. 806 Hy 687 

Vo—Moors V Miner. App.. 100 a 
TVSd 881 

56 CJT p 862 note 47 EaJ 
ttpfemofeloae iMld psraper 

Mo—Spmoe Go. v. May% 62 8 W2d 
824. 888 Mo. 682 

aD.—Boos V Clande, 9 X.W.2d 862. 
69 aD. 854. 

Texj—MeOown ▼ Jennlnsa. CUvJbpp, 
209aW.2d 40& 

4a Md.—Poole BnglneeTlns a Mia- 
Ohlne Co T Swindell, 157 A. 768, 
161 Md. 671 

Mo—Spruce Go. v. Mbya^ 62 aW.2d 
824. 888 MO 582. 

Burtnietton held not unnupported Iqr 

Oa—McGee v Bennett 88 aS.2d 677, 
78 GaJLpp. 271. 

4a HL—Haut V. Kleano. 60 NJaid 
856. 820 ULApp. 378. 


Sa SD—Chrlstlemaon v Hendrle» 
etc., Mfr-t ate.. Co. 188 X.W 608, 
26 SD 619. 

66 GX p 864 note 66 

SI. Mo—Xnitner Plnmblnp 4b Heat- 
ins Col V. Moniomms, App.. 61 aW 
2d 270 

66CJ.p864note87. 

sa Ga.—'Whltlo<^ Prlntlns Press 
Mty Co y TVrniamo. 99 aXL 812, 
28GaJlpp 761. 

65 CJ.p 864 note 58. 

6a ni.—WUoox T. Canon. 29 IlL 
App. 70 

sa UL—Thome v. MoTeash, 75 DL 
81. 

65 Cjr. p 864 note 61. 

6a Ga.—FHdc Co t Smith, 27 SB. 
3 d 795, 70 GaJkpp lia 

55 CJ. p 864 note 62 

6a XT—Beynolda v. MOyor, 57 X 
TS 106. 89 AppDlv 2ia 

66 C J. p 864 note 68 

57. Axk.—McDaniel v Davis, 56 8 

! WSd IMS. 18« JUk. 9SS. 

sa ComL—BartholoBisw v. Bnah- 
nOll, 20 Conn. 271. 52 AmJD 888 

sa E^—Gee t. Cowherd, 247 aW. 
864. 197 460. 

65 CJT p 694 note 65 

aa Ara—Ihdlana Silo Co v EGarrla 
208 SW. 681, 184 Ark. 2ia 

Mo—Oak Lawn Sugar Co ▼ Sparka 
Bros Mule Co, 141 8W. 098. 159 
MoJbpp. 49a 

ea Iowa.—McCormlok Harveatind 
Mach. Co V Bussell. 68 X.W. 810. 
86 Iowa 666 

65 C J p 864 note 67. 


aa Maes—Boyal Paper Box Co v 
Munro 4b Church Go.. 188 XB 22a 
284 Maaa 446 

Tex.—Ooofflna v B W Habla 4b Sons, 
dvApp, 287 SW2d 706, error re¬ 
fused no ravanible error. 

56 CJ p 866 note 69 

(1) Of particular verdlots.—Van 
Vllet V. Waahinston Xtinery Co, 8 
P2d 961, 167 Wash. U6—65 <XJ p 
865 note 69 [a] (1) 

(2) Of partlenlar findings 

ComL —EL B. Xoble Co v Poplelar- 
osyk. 8 A.2d 82. 126 Conn 699 
Maas.—Royal Paper Box Co v Mun- 
To 4b Church Co.. 188 XB. 228. 284 
Mass. 446 

Pa.—U. a Gypsum Co ▼ Blrdaboro 
Steal Foundry 4b MSoh. Go. 62 A.2d 
844, 160 I’a.Supar 648 
Vt—Miller V. Bossier. 181 A. 106.107 
Vt 479 

66 OJ p 866 note 69 M (2). 
aa Tex.—Aultman. ate., MaOh. Co 
V Gapplaman, 81 SW. 1248, 86 Tex. 
CtvJbpp 68a 
55 01 p 866 note 70 
O Susa of daf soft 

Jury's Inshmty to stats cause of 
defect in brleka did not regnlra vai- 
cattng of verdict for boyar suing 
for breach of warranty—Atyao v 
Leldigh Havana Lumber Co. 18 P 2d 
lia 186 XSXL 8ia 

aa Cal—Powers v Barton. 284 P 
4sa 70 Cal App 778 
66 GJ* p 866 note 71 

aa XT—American Seeding MadL 
Co y Slooum. 108 XTS 104a 68 
Miso. 468 

66 OJ. p 866 note 72 
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be consistent with each other** and support the gen¬ 
eral verdict.*^ However^ findings and verdicts are 
not objectionable because of errors m the use of 
technical phrases.** 

§ 372. Judgment and Execution 

A JudgniMt rendered on the theory of a breach of 
warranty cannot be eupported unleee the breach wae 
pleaded originally or by way of amendment at the trial 
Where the buyer auee for breach of warranty! electing to 
affirm the eale^ the court haa no right to direct return of 
the gooda. 

General rules as to judgments in civil actions ap- 
|dy to actions involving warranties.** Thus, a 
judgment rendered on the theory of a breadi of 
warranty cannot be supported unless the breach was 
pleaded originally or by way of amendment at the 
trial In the absence of proof that the buyer paid 
for his purchase! no allowance should be made to 
him for its price On a recovery by the purchas¬ 
er of the price or whole value of the goods, the 


property therein is by the judgment restored to 
the seller on satisfaction thereof Wliere, how¬ 
ever, the buyer sues for breach of w a r ra nty, dect- 
mg to a&m the sale, the court has no right to di¬ 
rect return of the g^xxls^* or to award judgment 
for an amount including the pa^mient made by the 
buyer on account of the agre^ pnce.^* 'NMiere 
plaintiff claimed that defendant represented that the 
chattel sold was in good condition and promised 
to repair it, if defective, free of charge, but no 
promise was made that monies paid would be re¬ 
turned to plaintiff, a judgment for plaintiff for the 
amount paid is erroneous.^* On the purdiase of 
several articles and a claim of breadi of warranty 
as to one, there cannot be a judgment for the whole 
price and an order for the return of all the ar- 
tides.^* 

On a counterclaim The seller is entitled to judg¬ 
ment for the purchase price less the amount found 


fflaOliiff liiU not lireornieUaWa with 
owUemco 

8J0 —Johnson v Worthington Cream¬ 
ery & Produce Co., 299 NW 69. 68 
8D 117 

sa CaL—Chormldle v Southwest 
Warehouse Co. 108 P 868, 167 Cal 
649 

66 <U p 866 note 78* 

Vlndlags oodurtstant 

(1) In general 

Cal—Adyanee Rumely nreahar Co 
V McCoy. 2 P2d 167. 218 CaL 226 
Ran.—Swoigai v F. & R Wholesale 
Grocery Co.. 77 P.2d 920, 147 Ran. 
666 

66CJ.p866note78 [a] 

(2) Findings of Jury that motor 

vehida was suitable for purposes for 
which It was sold, but that it broke 
down through defects in worionan- 
Ship or materlaL in violation of war¬ 
ranty. are not inoonsiatmit.—Weston 
V General Motors Acceptance Corp., 
Tex.CivApp, 250 SW 744 
FIndlags Iff*—rt 

Tex.—Burchfield v Tanner, dvApp., 
176 SW2d 766, reversed on other 
grounds 178 8 W2d 681. 141 Tex. 
404 

66 OJ. p 865 note 78 tbl 
617. Conn.—Tmslow & Fnlle v. Dia¬ 
mond Bottling Corporation. 161 A. 
492, 112 Conn. 181, 71 AJIA 1142 
66 CLJ. p 866 note 7A 

'^TkAs basis for allowing loss of 
profits on prospective resales^ as ele¬ 
ment of damages to buyer for sell- 
er'a breadh of warranty, court was 
required to make finding as to avail¬ 
ability of a reasonable substitute in 
the market for the machinery sold.— 
Grape V. Glick, 160 P2d 82|. 26 Gal. 
2d 680. 


(2) In action for damages alleged¬ 
ly sustained through the purchase of 
defective building materials from de¬ 
fendant, wherein relied on 

breach of warranty, findings support¬ 
ed award of special damages.—Bond 

V Thurston. 98 P2d 242. 60 Nev. 19. 
rehearing denied 100 P 2d 74, 60 Nev 
19 

HbUoe 

Judgment for buirer for breach of 
warranty, without finding that buyer 
gave express notice or that buyer's 
conduct was such as reasonably to 
apprise sdller of Olalm, is sustainable 
only if facts found p^nt to that as 
only reasonable con dn sion.—Truslow 
4k FuUe V Diamond Bottling Cor¬ 
poration. 161 A. 492, 112 Conn. 181. 71 
AXJL 1142 

Xlndings held not inoonslsten* with 
genexal vexdlot 

Ran.—Swengel v F & E. Wholesale 
Grocery Co. 77 P.2d 980. 147 Rhn. 
666 

FladlBgs held to support judgmsuk 

(1) In generaL—Iiowls v MOletor, 
100 P2d 718, 161 Ran. 782. 

(2) Findings by court that seller 
guaranteed that oven would bake In 
first-class manner when Installed In 
buyer’s shop, that buyer relied there¬ 
on in entering contract for purchase 
thereof; and that oven failed so to 
bake, supported Judgment entitling i 
buyer to recover for breach of war- { 
ranty—Mlddleby-Marshall Oven Co 

V Wagoner, 19 NJ]2d 498, 106 Ind. 
App 278. 

eSL Tex.—Anderson v. Dnflield. 8 
Tex. 287. 

60. La.—Viking Refrigerators v 
Wlnbarg, App, 198 8o 540 
NT—Greater New York Talking 
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Madi. Co T Ravett. 199 NY.S 
82 

66 OJ. p 866 notes 88 Cb], 89 M 
TOl NY—Lamson Cons 8tore-Serv 
Co V. Hartnng, 18 NY8 142, re¬ 
heard 19 NY8 282. 

Complaint based on theory of zesols- 
slon 

In action for breach of alleged oral 
warranty that farm wagons, pur¬ 
chased by plalntlfC fium defendant 
retailer, to which codefendant whole¬ 
saler sold them, would carry six ton 
loadA evidence of damages arising 
from necessity of spending money to 
keep wagons in repair was at vari¬ 
ance with aUegstlons of complaint, 
predicated on theory of rescission of 
contract, so that Judgment for plain- 
tifl; based on cost of reconditioning 
wagons, could not be sustained, par¬ 
ticularly In absence of any evidence 
of difCOrence between value of wag^ 
ons at time of sale and what their 
value would have been had they been 
as warrantedd—Olney Seed Co. t. 
Johnson Farm Equipment Co, 87 
NE.2d 480, 842 ULApp 649. 

71. Texd —Biahop-Baboock-BeckerCo. 

V Jennings, Civ App., 246 SW 104. 
66 GJ p 866 note 79 
78, Tex.—ASh v Beel^ ClvApp, 68 
SW 62 

56 GJ* p 866 note 80 
78. NY—Greater New York Talk¬ 
ing Mach. Co V Ra\ett, 199 NYS. 
82 

66 OJ p 866 note 81. 

76b NY—Greater New York Talk¬ 
ing Mach. Col V Ravett, supra. 

78b NY—Reenan T. PoUaok, 102 N. 
YS2d 281. 

7a NY—McCarth}- v Ellera. 94 H 
YS 1109, 107 AppJliv. 210. 
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due as the buyer’s damages on his counterdaim.?? 

§ 373. Appeal and Error 

General rules of appeal and error apply in ac¬ 
tions for breadi of warranty, or in w^ch breadi 
of warranty is pleaded m defense or recoupment 
or set up as a counterclaim, and they are discussed 
in Appeal and Error. 

§ 374b Damages 

a. In general 

b. Special or consequential damages 
a. In Genaxal 

Whsre there has been a breach of a warranty In a 
contract of aale the buyer can be compenaated In dam- 
agee, and he haa the right to recover nominal damages 
where proof of other damage la lacking, or, he may re¬ 


cover the actual damagoe ahown to have been auetalned 
which are the natural and direct or proximate result of 
the breach and which may reasonably be regarded as 
within the oontemplatlon of the parties at the time of the 
aale as the probable consequence of a breach 

Where there has been a breach of a warranty 
m a contract of sale, the buyer can be compensated 
m damages On a breadi of warranty there ans- 
es at (mce a right to nonunal damages''^ to which 
the buyer is entitled, although there is no proof of 
actual damage,^<> or evidence on which to estimate 
the damage,^^ and only nominal damages can be 
recovered where there is no proof of actual dam¬ 
age.*^ On the other hand, the buyer is entitled to 
recover the actual damages he has sustained,^’ 
both general^^ and special, as discussed mfra sub¬ 
division b of this section. So the buyer may re¬ 
cover such damages, and only such damages, as are 
the natural result of the breaches and sudi dam- 


77. Ud—AllPnd Shoe Co t. F. Zjcvy 
Shoe Go, App • 295 S.TV 1S4 
KY—Bond Blcetrlc Corp. ▼ Gold 
Seal Electrical Go., 8 NJL2d 594. 
271 NY 461. 

V& B:asL—Ooxpou tato scacted la 
McKai^ten Loan Oo v. Sacdifer 
20 P2d 522, 526, 1S7 KSa. 858 
La.—Britt V. Leaderbrand, App, 89 
So 2d 645. 

NY—Bond Electric Corpi. v Gold 
Seal Electrical Go., 8 NJD.2d 684, 
271 N.Y. 461. 

Oblo—Hirachl v BIchaida, 162 NJL 
616, 28 OhioApp. S8 
Fa^-^onea v Boggs A Buhl, 46 A. 
Id 879, 855 Fa. 242. 

19m Ean.—F. HammaT Faint Co v. 

Glover, 27 P. 180. 47 Ebn. 15 
55 CJr p 866 note 2 

aOL llass.—Wheeler v Balestri, 18 
NE.2d 182, 804 Maas 257 
55 Gjr p 866 note S 
81. Ala.—Alabama Broom, ete., Co 
V Nasbvilie Broom, etc., Co., S4 
So S8, 208 Ala. 222 

8A Maas —^Rose-Berry Oorporatton 
▼. Proctor ft Schwarts 19S NJEL 50, 
2SS Mass. 222 

Ma—Wsyns Tank, etc., Oo. ▼ Bvand 
App, 15 aw 2d 885 

88. San—Corpus Jtads gnoted la 
McNsgbten Loan Co ▼ Sandifer, 
20 P 2d 528. 526. 127 Kan. 253 
La^Miarine Electrical Works ▼. Ih- 
terstste Eleotrtc Ca, App., 164 8o 
268. 

NY.—SL I, Bn Pont Ds Nemours ft 
Oo. V Theatre Screen Corp.. 12 N 
YB.2d SSA 

Pa.—Adams r GUh, CobclFIi, 56 
BshpIlCo. SSI 
51GLJ. p 817 note 5. 

Bsmages for brssch of Impllsd 
w a rr a aty of fitness and suitableness 
of goods for purpose for whlcb they 
waso purchased Should be fixed at 


cneh amount as wm fairly oompen- 
sata buyer for loss sustained.— 
Greenland 2>evelopmeBt Prodncta 
Corp. V Allied Heating Products Co. 
85 SR2d SOI, 184 Vs. 588, 164 A.LJL 
1818 

Only sotaal damsgss xsoovsksUo 

(1) In general 

ns—Miller ▼ Penney, DC Mo, 77 

FSnpp 887 

Mo—JacksonT FannersUhlonLlvs- 

stoOk Commission, 181 SWSd 211, 

2S8MoJkpp 448. 

(2) Buyer la not entitled to profit 
by replacement of defective article 
with an article better than that con¬ 
tracted for, or to recover cost of un¬ 
necessary replacement when defect 
can be eoneeted without replace¬ 
ment.—Slaska T Xdai, 47 A.2d 508, 
186 Md. 580—^Petite t Hbmeft Iho., 41 
A.2d 71, 184 Md. 877. 

(8) Where buyer of tractor was 
unable to perform harveeting con¬ 
tract because of seUor'e failure to 
supply tractor as agreed, but buyer 
rented hla combine to, and received 
rental from another, who did the 
harvesting, the anmunt of the rental 
should have been deducted In deters 
mining buieria loss on the barvesUny 
oontraot—Buob v. Feenanghty Mn- 
chinory Co. 108 P.Sd 825, 4 Wash-ld 
278. 

Dtoeot sad oousagmsutfal daansgsg 
Direct damages reoorerabls for 
breach of warranty are such as arise 
naturally In usual course of hresSh 
itself, and oonsequentisl damages 
are such as accrue as eonaeguence of 
the breach as parties contemplated 
when making the contract.—Des¬ 
patch Oven Co. v Rauenhoret, 40 
NW2d 78, SSS Minn. 488 

Ozadtl 

Where sale covered cow and calf 
and there was a breach of warranty 
as to cow, seller was entitled to< 
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mdit of value of oelf In oomputlng 
buyer's damages—Chancellor v Ful¬ 
ton. 89 So 2d 218. 201 Mias. 26A 
Tort 

Under a warranty that it would bo 
all right to feed stock powder to 
sheep, measure of damages for 
breach of warranty resulting In death 
of sheep would he the same as In 
tort-Miller v Economy Hog ft Cat- 
Ue Powder Oo., 198 N W 4, 888 fowa 
686 

Bepsizg 

Where seller^o agent, who Installed 
cooler, failed to put cooler In sound 
running order after several oppor¬ 
tunities, buyer bad right to rely on 
advice of refrigerator medhanlo who 
professed to bo competent In refi^ 
erator bneiness, and If buyer erred In 
aeleetlttg medhanlo, expenses In¬ 
curred thereby should foil on seller 
and not on buyer—Britt v Leader^ 
brand, LaApp^ 88 Sold 646 
ATnonaS held not excessive 
Tenn ^Tallent v Fox; 141 8W2d 
486, 24 TenmApp 96 
Vt.—Patton V. Ballam, 58 A.2d 817, 
116 Vt. 808. 

55CJ.p867nots6 []]. 

8k TTaUd Ooipim goads guotsd la 
MeNsghten Loan Co. v Sandifer, 
20 P2d 628. 626. 127 KSn. S6S. 
Or^Wells V Oldamoblle Oo of Ore¬ 
gon, 66 PSd 282. 147 Or 687 
SC. Georgetown Towing Co v Na¬ 
tional Supply Oo, 89 8E.2d 765, 
104 S.a 445 

Wlar-^ones v. Pittsburgh Plate 
Glass Oo., IT NW2d 662, 246 Wla. 
462 

65 (U p 867 note 6. 

8k U.S.—Cleveland Wteddng Co. of 
dnehmati v Federal Deposit Ins. 
Goxp., DCPa., 66 FSupp. 921 
DGL—Himmelsteln v. Bndnsr, DCL, 
98 F.SUPP 946 

Esil— Oooepns goads guofeed la Mb- 
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ages as are the direct** or proximate*^ result of 
the breach, and which may reasonably be regard¬ 
ed as within the contemplation of the parties at 
the time of the sale as the probable consequence 
of a breadi ** 

Where tlie elements and amount of damages for 
a breach of a warranty are provided for by statute, 
only such damages are recoverable,** and under the 
Umform Sales Act the measure of damages for 
breach of warranty is made the loss directly and 
naturally resulting in the ordmary course of events 
from the breach Where the contract of sale 
contains a stipulation as to the measure of dam¬ 
ages in the event of a breach of warranty, such stip¬ 
ulation IS bmding*! in the absence of bad failh.** 


Duiy to mitigate damages The purdiaser on 
discorenng any defect has a duty to mitigate the 
damages** This duQ requires only the exercise 
of ordmary care®-* or diligence,** or the adoption 
of reasonable measures** to minimize the loss, and 
the purchaser cannot recover sudi damages, which 
by so doing, he could have prevented.*^ 

Pumiize damages. It has been held that puni- 
ti*ie damages might be allowed if defendant wan¬ 
tonly,** or recklessly,** or in utter disregard of 
plaintifTs nghts,^ breached the contract of war¬ 
ranty*. Wliere, however, there is no e\idence of 
willfulness, maliaousness, or fraud in mduang the 
purchase^ punitive damages are not recoverable.* 

Measure of damages for false representations not 


Naahtsn Ijoaa Go t Sandlfsr, SO 
PSd 6S8. 626. 187 Xan. S6S 
Mlim.—^DeaxMitoh Oven Go ▼ Banen- 
hont 40 NWSd 78. 229 Minn. 486 
NT—J Ij. Hopklna ft Co v Silver- 
mail. 264 NTS 784. 284 AppDlv 
224 

Pa.—BaUlet v Golnblea. Com.Fl. 85 
BerkaCo 806—Pbiladelphla Motor 
Aooeeaorles Co v Carlin. ComJPL. 
81X>eLCo 497 

Tenn.—Tallent v Bte. 141 SWId 
486, 24 TeniLApp 96—Camferdam 
T. Paoka Mdtor Car Co, 11 Tenn. 
App 249 

Wia—Thnmer Heat Treating Co v. 
Hemoo^ Ihe., 80 NWSd 228, 262 
*Wla 16—Jones v Pittsburgh Plate 
aiaas Co, 17 NWSd 662, 246 Wls. 
468 

66 aj p 867 note 8 
JL auumtaetuzer or caimeg la liable 
for all damagea whldh are the nat¬ 
ural result of a breaeh of wazranty. 
but there must be some dlreot relap 
tionahlp between the injury and the 
alleged oausa—Geisneaa v Soow Bay 
Faddng Go, 182 PSd 740. 16 Wash. 
2d 1. 

86 US—Cleveland WteeUng Oo. Of 
Cincinnati v Federal Deposit lha 
Corp, DGAl. 66 F.Supp. 021 
Cal —TremeroU v Austin Trailer 
Bauipment Co. 227 P2d 028, 102 
Cal App 2d 464 

Kan—Oorpoa Juxls quoted la Mo- 
Naghten Iioan Co v. Sandlfer, 20 
PSd 628, 626. 187 EAn. 868 
NT—J Ik Hopkins ft Go y SOver- 
noan, 264 NTS 724. 284 AppDlv 
224—BL L Du Pont Be Nemours 
ft Co V. Theatre Screen Corp, 12 
NTSSd 888 

Pa.—Balllet v Golublca. CobelPL, 
86 Berks Co 806 

Tenn —Camferdam v Htdks Motor 
Car Oo., 11 TennApp 249. 

65 G.J. p 867 note 0. 

Code psovlaloa fixing measure of 
damages for breach of warranty has 
reference to the loss that Is wholly. 
ImmedlaUly, and intrinsically due to 


the breach of warranty—Rutherford 
V Standard Bngineering Corp. 199 P 
2d 854, S8 Cal APP 2d 554 
67. CaL—^TremeroU v Austin Trail¬ 
er Hqulpment Co, 227 P 2d 928, 102 
CalApp 2d 464. 

DC—Hlmmelsteln v. Budner. DC. 
98 F Supp 046 

Kan—Corpus Juris quoted in Mc- 
Naghten Iioan Co v Sandlfer, 20 
P 2d 528, 626, 187 Khn. 868 
66 CJ p 867 note 10 

8a Cal-^tott V. Johnston, 229 P 
2d 848, 86 Cal 2d 864. 

Del—Mdiachlan v WUmlngton Dry 
Goods Go., 22 A.2d 861, 2 Terry 878 
Kan.—Corpus Jnds quoted la Mc- 
Naiditen Lkmui Co. v Sandlfer, 20 
P2d 628. 626. 187 Ean. 868 
N J—U & Caa. Co v Hercules Pow¬ 
der Co., 67 A.2d 880, 4 NJSuper 
444, reversed on other grounds 72 
A.2d 190, 4 NA. 157. 

Mass.—Country Club Soda Co v Ax- 
buoUe, 181 NJD. 256. 079 Mass 
121 

Wash.—Suryan v Lake Washington 
Shipyards, 800 P 941, 168 Wash. 
164 

Wls—^Thumer Heat Treating Go v 
Memoo. Inc.. SO N.W2d 228, 262 
Wla 16 

66 CJ p 868 note IL 

8a NT—^Philips V Home Owners 
UtlUtles Co., 61 NTSSd 62a 
66GJ. p 870 noU40 

90u Mass—Wheeler v Balestrl, 28 
NB.2d 182, 804 Moss. 257. 

NT—Aldoofc V. Wnuk, 98 NTS 2d 
964, 198 Misa 474—Archltector Oo 
T Slomon, 80 NTSSd 690. 192 
Mlse. 819. 

Tt—Preston v. Montgomery Ward ft 
Oo., 28 A.2d 684, 118 Tt S9a 

91. N.T—Associated Spinners v 
Massachusetts Textile Go, 76 N.T. 
S 2d 268 

66CJ.P870 note 4a 
Stipulation as to consequential dam¬ 
ages see Infta subdivision b of this 
section. 


98. La.—J L Case Threshing MUCh. 

Co. V Davia 69 So 24, 181 La. 87. 
9a Idaho—W BL Blints Ca v. 
Mueggler, 154 PSd 618, 66 Idaho 
760 

m.—^Haberkom v Lawrence^ 68 NAL 
2d 621, 829 ULApp 404. 

56 CJ. p 870 note 85 
Aetive duty 

Or—Feeney, etc., Co v StonCb 171 
P 669. 174 P 162. 89 Or. 860 
Wash.—Wright v Computing Scale 
Co, 91 P 671, 47 Wash. 107 
96. NT—Archltector Go v Slomon^ 
80 NT.S 2d 690, 192 Misc. 819 
66 CJ p 870 note 86 
9a HI.—Haberkom v Lawrence, 68 
NJEL2d 621, 829 DLApp 404 
66 C J p 870 note 87 

9a NT—Archltector Co, V Slomon, 
80 NTatd 590. 192 Misa 819. 

65 CJ. p 870 note Sa 

Purchasers of adhesives for use In 
model building sets were not required 
Immediately to cease use of; and call 
in aU sets Including such adhesives, 
and try to find other adhesives for 
such usa on discovering that those 
purchased were defective. In order to 
minimise damages firm sellenf 
breaeh of implied warranty of rea¬ 
sonable fitness thereof fOr purchas¬ 
ers* purpose, but used recmonable ex¬ 
ertions to render injury as light as 
possible by repacking sets on hand 
and stUI in stores with fresh adhe¬ 
sives and offering to supply such ad¬ 
hesives to purchasers of sets—Ax- 
chlteotor Oo. v Slomon, supra. 

9T« UL—Habeikom v Lawrenca 68 
NBLSd 621, 829 HI App. 404. 

66 CJ p 870 note 89 

9eL S.C—Huffman v. Moore, 116 S 
H. 684, 122 SC 220. 

SOU 8.C—Huffman v Moore, supra. 
1. 8.CL—BCoffman v Moore, supra. 

S. US.—Miller v Penney, DCMe, 
, 77 F Supp. 887. 
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applicable. While a representation is only an in¬ 
ducement to the contract of sale, a warranty is a 
part of the contract, as discussed supra § 304, and 
the measure of damages for false representations or 
deceit does not apply.^ 

Conditional sales. Wliere title is reserved in the 
seller, a breadi of warranty will not entitle the 
buyer to recover general damages.^ 

b. Special or Oonaeanential Damages 

Where there are special circumstanoee, the buyer Is 


entitled to recover any special damages he has suf. 
fared, which are the natural and direct or proximate 
result of the breach of warranty* and which may rea- 
sonably be considered as within the contemplation of 
the parties at the time of the contract as the result of 
a breach; but the seller may be exonerated from lia¬ 
bility for such damages by a provision of the sales eon- 
tract. 

Where there are speaal arcumstances,® the buy¬ 
er IS entitled to recover any speaal or consequential 
damages he has suffered,^ whidi are the natural^ 
and direct^ result of the breach of warranty, and 


8. Cal—Rutherford v Standard En- 
fflneerin? Corp. 199 PSd 864, S8 
Ca? App 2d 554 
55 C J p S70 note 51. 

Ttaeozy of eo mter o l al m 

However it has been held that If 
buyer seeks to meet demand for price 
by counterclaim for damages, rule as 
to whether counterclaim is sustained, 
and, if so, measure of damages, will 
be the same whether counterclaim is 
tried on theory of fraud or breach of 
warranty ^Harnlsehfeger Sales Corp 
V. Sternberg Dredging Co, 195 So 
8S2 189 Miss. 73, motion sustained 
196 So 504, 189 Miss. 78. 

4L Gsl—^Lichtenthaler ▼ Samson 
Iron Works. 162 P 441. 82 CaLApp 
229 

S, tJS—DIatribmdora Del Paclflco, 
S.A. V Gonzales; DC Cal.. 88 F 
Supp 53 S 

DeL—^Mcljach^an v Wilmington Dry 
Goods Co, 22 A.2d S51, 2 Terry 
375 

Ky—FTlck Co ▼ Wiley, 162 S.W2d 
190 S9>» K'- 665 

XT—Rya^ v Progressive Grocery 
Stores. 175 XE 105 255 XT SSS. 
74 A.1 j.R 229—^E.Ien v Heaeock, 
2S6 XrS 740, 247 AppDlv 476— 
Aldoek T Wtank, 9S XTS2d 964. 
198 Mlse 474—Architeetor Co v 
Slomon, so X.T8 2d 590. 192 Mine. 
819 

XC.—price V Goodman, 87 SJS.2d 
592, 226 XC 228 

Pa.—Fred Wolstenholma. Ino, ▼ Job. 
RandaU & Bro., 144 A. 909, 895 Pa. 
181 

55 C J p 868 note 12 
■Vpoelal dzcwBsta&eeB,** wtChSa 
statnts prescribing measure of loss 
for breadi of warranty In absence of 
**special circumstances”* showing 
proximate damages of a greater 
amount than the difference In the 
value of the goods as received and 
as warranted, arise where goods are 
sepresmited as fit for a particular 
purpose fbr which they were used, 
and seller knew of nse to be made of 
the goods.—Associated Spinners v 
Ifassscbnsetta TexUle Go., 75 X.TJ3 
9d 268. 

6b Conn.—Ssplents v. Waltnctb, 15 
A.2a 417,127 Conn. 224 
PsL—MclJachlsn t. Wilmington Dry 


Goods Go. 22 A2d 851. 2 Terry 
878 

Kan—Corpus Jtais qpoUd la Mc- 
Xaghten Loan Go v Sandifer. 20 
P2d 528. 526. 187 Kan. 858 
Ky—Frick Co v WTlej-. 162 SW2d 
190, 290 Ky 665—Plumbers Supply 
Co V Danter. 188 SW2d 789, 280 
Ky 528 

XJ—General Home Imp Co v 
American Ladder Co, 56 AJid 116, 
26 XJMisc 84 

XT—^Ryan v ProgresslTe Grocery 
Stores. 175 XE. lOS, 255 XT 888. 
74 JLL.1EL 889—Ellen v Heaeock. 
286 XTS 740, 347 AppDlv. 476— 
Architeetor Co v Slomon. 80 XT 
S2d 690. 192 Mlse 319—Paul y In- 
stltuto Argontlno de Promoeion del 
Intercsmbio, 79 X T S 2d 886, modi¬ 
fied on other grounds 86 XT8 8d 
661, 375 App Dir 652. motion de¬ 
nied 86 XE.2d 118, 299 NT. 598, 
affirmed 87 NJB.2d 688, 899 NT. 
786 

Or.—Wells T. Oldsmoblle Oo of Ore¬ 
gon. 85 P2d 222. 147 Or 687. 

SC—Georgetown Towing Co r Na¬ 
tional Supply Go. 29 SE2d 765, 
204 S C 445—Corpus JUsIb ottsd la 
Liquid Carbonic Go r Coclin, 164 
SE 895. 897, 166 SC 400 
Wis —Jones r Pittsburgh Plate 
Glass Co, 17 NW2d 562, 246 Wis 
462 

55 CJ p 868 notslS. 

Beoovesy of eatize loss 
Ubder special cirenmstaneest dam¬ 
ages for breach of warranty which 
are greater than difference In value 
between merchandise as delivered 
and as represented msy be recovered 
if proximate and direct result of 
breach, since buyer is entitled to re¬ 
cover entire loss which naturally and 
directly results In ordinary course of 
events ftom breach.—Ellen v Hea- 
cock, 886 N.T8b 740, 847 AppDlv. 
476 

Eequlsttes fbr seoevary 

Special damages. In proper cases, 
may be recoverable for breach of 
an ereented sales contract provided 
the parties sought to be charged have 
been duly Informed at time of mak¬ 
ing contract of special circumstances 
out of which damage may arise, and 
provided that fact of such notice and 
of special damage is adequately, 
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pleaded—Price v GK>odmaa, 87 SB. 
Sd 592, 226 X C 238 

Beservatton of rigid 
Buyer's right to special damages 
resulting from breach of warranty Is 
not lost, where subsequent supersed¬ 
ing agreement reserves such right.— 
Bxeello Hosiery liiUs v Hirsch, 177 
A. 96, 117 XJEq 570, affirmed 180 
A. 881, 119 XJEq 89 

7. Del.—^McLaclii v Wilmington 

Dry Goode Co, 28 A.8d 851, 2 Terry 
878 

Kan.—ChalUs v SlutLott, 18 P2d 199, 
186 Kan. 828 

N J —General Home Imp Oo v 
American Ladder Co, 66 A.8d 116, 
86K.JMiB0. 24. 

XT—Ellen v Heaeock, 286 XTS 
740, 247 AppJMv 476—Architeetor 
Co V Slomon, 80 XTS 2d 690, 192 
Mlso. 819—Ganoung v Duilel 
Reeves, Ine., 808 XTS 885, 149 
Hisc. 515—^McAllister ▼ Stevens 4b 
Sanford, 865 NTS 142, 147 Mlse. 
817 

NC—Parris v EL G Fischer 4b Oou. 

19 SE8d 128, 881 NC 110 
SC—Georgetown Towing Co v Nsp 
tlonal Supply Co, 29 S EL2d 766, 204 
SC 446—Oorpns Juris oitod la 
Liquid Carbonlo Go v Ooelln, 164 
SJBL 695. 897, 166 Sa 400 
48 C J p 787 note 14—66 C.J. p 868 
note 14 

Foreseseble dsmsges 

Measure of damages sustained by 
purchaser of unwholesome or unfit 
food is not confined to price paid 
therefor, but properly consists of all 
damages which were foreseen or 
could reasonably have been foreseen 
as likely to result from the partlou- 
lar sale of the food in question 
Kan.—OozpiiB juris quoted la ChalUs 
T. HarUoff, 18 P2d 190. 801, 180 
Khn. 888 

ISL—Doyle v. Fusrst, 66 So 906, 119 
La. 888, 841, 40 LJEtA.,NS. 480. 
Azm.Cas.l918B, 1110. 

a Ind—Indestructible Wheel Co. v 
Red Ball Body Corporation, 194 N. 
B. 788, 100 IndJbpp 150. 

Kan.—ChalUs ▼ HarUoff 18 P.2d 
199, 186 Kan. 828 

NT—Ellen v Heaoobk, 286 NTS. 
740, 247 AppDlv. 476—^Ganoung v 
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which are the proximate result of the breadi of 
warranty,® and which may reasonably be considered 
as within the contemplation of the parties at the 
tune of the contract as the result of a breach^® 
A general warranty has been held to cany with it 
liability for fecial, as well as for general, dam- 
ages,ii and such damages are recoveraUe whether 
the warranty be express or implied.^® So, where 
articles are sold for a particular use, damages for 
breadi of warranty are not confined to the differ¬ 
ence between the actual value of the goods when 
delivered and the value as warranted, but indude 
all sudi special or consequential damages as are 
the direct, immediate, and probable result of the 
breach.1® 

In a proper case^ special or consequential dam¬ 
ages may be recovered notwithstan^ng the stat¬ 
utory provisions relating to damages for lureadi of 


a wananty provide only for general damages;®^ 
but, under some statutes, unless the seller knew of 
the vices of the thing sold and failed to declare 
them, he is bound only to restore the pnce and to 
reimburse the expense occasioned by the sale, and 
IS not responsible for speaal or consequential dam- 
^s.^® In accordance with the rule stated supra 
subdivision a of this section that a contractual stip¬ 
ulation as to the measure of damages m the event 
of a breadi of warranty will usually be enforced, a 
provision of a sales contract that the seller shall not 
be liable for consequential damages for breadi 
thereof exonerates the seller from habihty for 
such damages.®® In a proper case, special dam¬ 
ages may be recovered, notwithstanding the seller 
has reserved title m the goods.®^ 

There can be no recovery of spedal or consequen¬ 
tial damages which are remotei®® contingent,®® 


Daniel Reevea Ino, SSS NTS 8S5 
149 Mlac. 615 

SC —Cknpiui Jmla oftM la DiqaiC 
Carbonic Co v Codln, 164 S B. 895 
897. 166 S C 400 

Wash.—Celaneaa v Scow Bay Fack- 
Ina Co, 188 P2d 740, 16 Wash. 
8d 1. 

66 aJ p 869 note 16 
Ssoxeased cost of hacvaallaa 
In ba 3 rer*s notion tor breach of 
warranty with respect to tractor, re¬ 
covery of damages for Increased cost 
of harvesting was not precluded by 
fact that buyer procured a tractor 
from another, where such tractor was 
not of sufficient power to enable buy^ 
er to harvest crop satisfactorily 
without loss of both time and re¬ 
turns on the operation.—Buob v Fee- 
naughty Machinery Co., 108 P 2d 826, 
4 Wash.2d 876 

0 . —Chs.nis V Hkrtlof^ 18 P 2d 

199, 186 Ban. 828. 

NT—Ellen v Heaoock, 286 N.TS 
740, 847 AppDlv 476 
SC—Georgetown Towing Co v Na¬ 
tional Supply Co., 29 SE.2d 766. 
204 S CL 446—00X008 Jttxls eited In 
T.t qnfS Ciarbonlc Co v Coclln. 164 
SB 896. 897, 166 SC. 400 
42 OJ P 787 note 14—66 OJ p 869 
note 16 

10 . JM .—v Wilmington 
Dry Goods Co. 22 A.2d 861. 2 Terry 
878 

NH.—Wadlelgh v HCwson, 189 Jl. 
866 , 88 NH. 866 

NJ—General H om e Imp. Co. v 
JLmerlcan Dadder C^, 66 Jk, 2 d 116, 
26NJMlae. 24. 

NT.-^4rchlteetor Co ▼ Slomon, 80 
N.TS 2d 690. 192 Mlso. 819—Paul 
V mstltuto Argentine de Promo- 
elon del Intercamblo, 79 N.TS 2d 
886 , modified on other grounds 86 
N.TS 2d 661, 276 AppJdv. 662 
motion denied 86 NJB.2d 118, 299 


[ NT 698, aflirmed 87 N.B.2d 682 
299 NT. 786. 

3C—Georgetown Towing Co v Na¬ 
tional Supply Co.. 29 S E 2d 766. 204 
SC 446—OosposF bxIs dteainDI q- 
uld Carbonic Co v Codln, 164 S R 
895, 897. 166 8 .a 400 
Wls—Jones v. Pittsburgh Plate 
Glass Co., 17 N.W2d 562. 246 Wls 
462 

66 OJ p 869 note 17 

11. US —Florlto V. Clyde Equip¬ 
ment Co. aCULWash., 2 F.2d 807 

15. Tex.—Independent Shope Brick 
Co V Dugger. CIvJkpp.. 281 SW. 
600. 

18. Ihd.—Schaefer v. Fiedler. 68 N 
B 2d 810, 116 IndJLpp. 226-^Mlddle- 
by-Marshall Oven Go v Wagcmer, 
19 NJBUd 498, 106 IhdJtpp 278— 
Indestructible Wheel Co v Red 
Ball Body Corporation. 194 NB. 
788 , 100 IndApp 160 
Fa.—U S Gypsum Co. v. Blrdsboro 
Sted Foundry db Machine Co.. 46 
PaJ>lst St Co. 269 
66 aj p 868 noU U Cal. 

FaUicre to meet spedal poxpose 
Where buyer had some spedal as 
fltsttngnlshed from general purpose 
for whldi goods were purchased, and 
seller knew of that purpose, loss oc¬ 
curring from failure to meet the 
special purpose may be assessed as 
damages.—Jones v Pittsburgh Plate 
Glass Co.. 17 N.W.2d 662. 246 Wls. 
462. 

I4i CsL^-Cdm V. Bessemer Gas En¬ 
gine Co.. 186 flP 200^ 44 CsLApp 
86 . 

18b La.—Strother v VUlere Goal Co. 
App., 16 So 2d 888 —Colgnard v. F. 
W Woolworth St Co., App, 176 So 
128. 

55 GU p 1108 note I Cb] 

16. Minn.—Despatdi Oven Go. v 
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I Rauenhorst 40 NW2d 78, 229 
I Minn. 486 

Loss xesnltlBg fro m fUlnxe of englae 
Loss of lea resulting from failure 
of engine operating refrigerating ma¬ 
chine to perform as xrarraated. con¬ 
stituted consequential damages, 
within provisions of sales contract 
exempting seller of engine frmn lia¬ 
bility for "consequential damages’* 
—Martin v Southern Engine & Pump 
GOi. Tex.GtvApp. 180 &W2d 1065 

17. Cal —Idditenthaler v Samson 
Iron Works; 162 P. 441, 82 CaLApp. 
220 . 

66 OJ p 871 note 66 

18. By—Plumbers Supply Co. v. 
Lanter, 188 &W2d 789, 280 Ky. 
628. 

SC.—Liquid Carbonic Go v. Codln, 
164 BJEL 895, 166 SCL 400 
Tex^—Sherwln-Vnillama Oo of Texas 
V Offenhanser, ClvApp., 42 8WM 
869, error refused. 

Wls — Jones v. Pittsburgh Plate 
Glass Ou. 17 N.W2d 562. 246 Wls. 
463 

66 GLJ. p 869 note 22. 

L o s s on crops 

m sellw*s action for price of fer¬ 
tiliser, with defense that fertUlser 
was worthless, court did not err In 
exdndlng testimony offered by grow¬ 
er to show expenses Incurred by him 
In producing certain crops with al¬ 
leged worthless fertUlser purchased 
of seller sad to show value of such 
cropa, since net loss anstslned by 
grower on crops, under which worth¬ 
less fertUlser Is used is not recover¬ 
able by grower from seller as dam¬ 
ages, it being too remote—Griffin v. 
Taylor, 18 SB.2d 186. 66 GaApp. 846. 

18u OkL—Wiggins V Jadcaon, 121 
QPL 662, 81 Okl 292, 48 LJUL.N.S, 
168. 

56 G.J. p 869 note 28. 
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uncertain*® conjectural,®^ or speculative®* So, 
too, there can be no recovery of special damages, 
if th^ were caused or contnbuted to by an in¬ 
sufficiency of the artide in its fonn or size which 
was designated by the bujer,®* or by the negh- 
gence of the buyer ;®4 nor is the seller liable for 
consequential damages for which a third person 
was responsible®* Also, no recovery can be had 
of ^dal damages caused or contnbuted to by the 
buyer persisting m the use of the goods after the 
breach is discovered,®* or, with ordinary care and 
attention, might ha\e been discovered.®*^ However, 
the buyer may recover for injury resulting before 
his knowledge of defects,®* although continuing to 
use the goods after knowledge of the defects.®* 
It has been held that where the buyer brought the 
defect to the attention of the seller, but the lat¬ 
ter msisted on the buyer using the goods until the 
defect could be remedied, the buyer was entitled to 
recover damages resulting from the oontmued us^ 
since the loss is due direcil\* and proximately to 
the breadi of warranty on the part of the seller ** 

§ 375. —— Time and Place at Which Deters 
minahle 

The damagM are generally aaeertalned aa of the 
time and place of eale; or In cases where the property 
was not dellvared to the buyer at the time of the eale, 


the damages are to b# aeeertalned aa of the timo and 
place of delivery, If the property has a market value 
at such placa, but there are axcaptiona to those rulat 

The damages are generally ascertained as of the 
time*^ and place*® of sale, or in cases where the 
•property was not dehvered to the buyer at the 
time of the sale, the damages are to be ascertained 
as of the time** and place** of dehveiy, if the 
property has a market value at such place.** 

Place of use or resale. However, to the above 
rules there are exception^ as, for example, where 
the seller has knowledge of the fact that the prop¬ 
erty IS to be used** or resold*^ at a place other 
than the place of dehvexy, and it is not practicable 
for the buyer to inspect the goods,** or he is m- 
duced, by ^e seller’s assurance that the goods con¬ 
form to the warranty, not to inspect the goods until 
they reach their ultimate destination,** then the 
damages will be estimated with reference to values 
at such place. 

Goods shipped "P. 0. B.^ Where, under an 
O. B” contract, the goods are consigned to the 
sdler, or where they are conmgned sight draft at¬ 
tached, the destination is the place of dehvery 
at which the values will be fixed for the purpose 
of ascertaining damages for a breadi of warranty.** 

Time to which warranty refers. Under a statii- 


aOL La.—Uoabler Aoceptanoe Cknp la prozlmata raaolt of breach of war- KT—Craig Uquora v. Sioraiga Tln- 

V Kaauin. App. 81 SoSd 247 raaty—Sbhaafarv Fladlar, 68 KJBlSd tagaa, 66 K.TSSd 668, 876 App 

KG—Farris v H. a F»cher & Oo.. 816, 116 XndJkpp. 886. Biv. 601-^doofc v Wnnk^ 18 K.T. 

IS aE.2d 128, 221 KC 110 BspartmanSa S Id 864,198 lOaa 474. 

55 CJr. p 86S note 24. x aeller la not liabla for daamgoa ** F 671 nota 66. 

81. G61o—Peppen v. Matailer, 206 P falling from purdhaaar’a azporimenta ai. Ga^—Btodabakar OOrp. v. Kail, 
945, 71 COlo 284 at hia own riak aftar ho haa baooma 68 8 ILSd 198, 88 GaJIpp 770— 

55 GLJ p S69 note 25 fUIIy awara of a breach of warranty. Brandon ft Oo v. SL M. SYanUln 

SSL IT S —Sikea Co v Sw i ft ft CO, "^Topeka Kill ft Klovator Oo v Trip- ft Oo, 167 8. B L 512, 46 CkLApp 808 

D 0.37 Y, 9 F Rl> 19 ’ ®^* ^ ®*^ ***» *** Kan. 428 Kan.—Flald T. Tnnnaar, 4 Ean. 476 

Tax.—Sharwin-TVilliains CO of Tazaa S7. W Va.—aiorgan Xiombar, ato, Oo K.Tj—C raig XAgnora v. Foreign Tln- 

V Offenhanaer, ClvJLpp, 42 S.TV.2d v. McXXonlola, 181 SSL 879, 101 W *Mre% 96 K.TAI2d 658, 276 App. 

859, error rafuaed. Va. 87 *®1 

55 CJ p 869 note 25. SSL _TV Oo. v.» ^ **• 

S8. US—XajBh..a Iron, ate., Oo v Kaegglar, 164 P.2d 612. 66 Idaho »- Ala.—McKinney v. Baker. lOi 
Bmah, X.a, 91 P. 218, 88 CCJL 780 » S® **^* ®1® -Ala. 490. 

456 WVa.—ScihafEner V. Kational Supply 1 9ft Maaa. — Whitehead, eta, Mach, 

sa. KT—Ellen v Heaoock; 888 K. ** ***■ *® I ^ ▼ Ryder, 81 KJBL 786, 189 

TJ3 740, 247 AppDiv 478. SS. W.Va.—SOhal&ier v. Katlonal ' Kaee. 866. 

65 CLJ p 869 note 28 Supply Oo, aopra. ^ 66 CJ p 871 note 62. 

Sft K.T—EUen v. Heacock, 266 K.Y. 8ft Tenn.—Jadcaon v. ParSlay, 128 187. CSl-Pann v BVqr Fruit Oow, 294 
a 74IL 247 AppJliY. 478. ' aW2d 427,178 Tenn. 66ft P 788, 110 CSLApp 726. 

65 OJ p 871 nota 68. 

3ft Gal —Germain Ftnlt OO. ▼. J. K. 
Armaby Co, 96 P. 919, 168 CSl 
585-^axaea v. Levy, 166 P. 686, 80 
CaLApp 881. 

Sft GaL-Porter t. Gaatri, 847 P. 
847, 77 OaLApp 67ft 

4ft Arla>—Roaenburg v. capital Cut 
Stona ato, Oo, 888 P 88ft 28 Aria. 
505 

ha known that aach damage wOl be I ft Oo v H. M. Franklin ft Cou, 107 ■ Mo —Levine v. 278 ftW. 

the reault. and than claim that loaa | ftSL 612, 48 Ga App. 808. i 804, 117 MoJkppL 7ft 
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Sft Idaho.—W. EL Bints Oft ▼. I 
Muegglor. 154 P. 2 d 518 , 85 Idaho 
75 ft 

KSo—Topeka Mill ft Eleivator Oft 
T Triplett 218 P 2 d 984 , 168 EAn. 
418 . i 

liou—PlnlQi V Viking Refrigemtorft I 
X 47 SW.ld 124 , 185 MftApp 079 ' 
56 GJ. p 859 note 2 ft | 


continuing to uae an ^arUri^*^hra 


8 L Ky—Colt Co. V. Barry, 290 & 
W. 108 ft 219 B:y. lift 
68 CJ. p 871 note 56 

Sft Wash.—CSonnor v Foreat Mflla, 
184 P. 819 , 108 Wash. 488 . 

55 GJ p 871 note 57 . 

Sft Goy—Gtudebakar Corp v. Kail, 
42 SK. 2 d 198 , 82 CaJLpp 779 — 
Jonea v Knlghtatown Bo^ Co., 184 
8 JCL 427 , 52 Oa.App 867 —Brandon 
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tory provision tibat the difference in values should 
be taken as of the time to which the warning- 
refers^ where the breach of warranty and the time 
of discovery thereof are widely separate m point 
of time, the time to whidi the warranty refers is 
the time when the breach thereof is,^^ or with due 
diligence might be/^ discovered. Even without 
reference to such a statute, it has been held that 
damages may be measured as of the time the buy¬ 
er should have known of the default where at the 
time of dehvery to him the goods were packed by 
the seller for export to a foreign country so that 
the buyer could not have known until the receipt 
of the goods m the foreign country of the breach 
of warranty.^* 


§ 376. —— Difference in Value 
a In general 
b. Pnce paid 

a. Li General 

Th« general rule as to tho msasuro of damagss on 
a broach of warranty Is that tho buyor Is ontitled to ro- 
eovor tho dlffdronco botwoon tho actual value of tho 
goods and what tho value would have boon If tho goods 
had boon as warranted, but this method of computing 
damages is not oxolusivo 

The general rule as to the measure of damages 
on a breach of warranty is that the buyer is en¬ 
titled to recover the difference between the actual 
value of the goods and what the value would have 
been if the goods had been as warranted,^^ and sudi 


41. GaL—Jdoos V Smith, 18S P 888. 
181 OsL 519. 

55 aJ p 878 note 71. 

42. Cal —Burgo v. Albany Mbraorioa, 
Ina. 158 <P. 848, 175 Cal. 818— 
Shoaror v Park Norsory Co, 87 P 
418. 108 CaL 416, 48 Am-SJEL 185 

4S. US—(In TO Qotham SUvor C6, 
DC.NT., OiPSopp 880 

44b US —Ralston Purina Go v Kb- 
vak. CGJLKob., Ill P8d 581—FH- 
gorlfloo Wilson Do Ua Argontina 
V. Wolrton Stool Co.. CCLAWYsh 
58 P.8d 577—In ro Ctotham Silver 
Co. DCKT, 91 PSupp 580— 
Distrlbuldora Bol Paoifloo. 8 A. v 
Oonxaloa DCCaL, 88 PSupp 588 
—OBoyoo V. Powlor, PC- M ass. , 87 
F.Supp 795—devaland W^rocklng 
Co. of Cincinnati v Podoral De¬ 
posit Ins. Corp, DCPa., 55 PSupp 
981. 

Ala.—Troy Isuindry Mach. Co v 
Joyce, 157 So 814, 889 Ala. 881 
—WUllngham v. Weeley Hardware 
Co, 149 So 708, 887 Ala. 888— 
Qatlln V Starr (Plano Go, 144 So 
460, 85 Ala.App 95, certiorari de¬ 
nied 144 So 451, 825 Ala. 568 

Ark.—Auto Sales Go v. Maya, 58 
SW2d 880, 191 Ark. 884^-^Plne v. 
Moses Melody Shop, 80 S W 8d 817, 
188 Ark. 165 

Conn.—K. R Noble Go v Popielsr- 
osyk. 8 A.2d 88. 185 Conn. 699 

Del —McLachlan v Wilmington Dry 
Qoods Co, 88 -ASd 851, 8 Terry 
878 

Ind.—Teter v Shulta 89 NH.8d 80S, 
110 IndApp 641. 

Iowa.—Kblly v Bhnary, 45 NW8d 
855 

By—Coyle v HUl. 819 SW9d 48, 
809 By 889—prick Co v WUey, 
168 SW8d 190, 890 Kjr 555— 
Plumbers Supply Co v. Lanter, 188 
SWSd 789. 880 By 588—Rudolph 
Wbrlltaer Co v Baufiman-Straus 
Co, 115 aW8d 806. 278 By. 149— 
Steuerle v National Bond 4b In¬ 
vestment Co, 116 SW8d 888. 878 
By 788—Chig)man Drug Co v 
Southern Ice Cream, los 4b Milk 


Co. 51 SWSd 1041, 860 By 80— 
Bslfonr-Guthrie 4b Co v D. S Du 
Bols Son 4b Co, 54 &W2d 18. 845 
By 540—Vandiver v B R Wilson 
4b Co.. 51 aw.2d 899, 844 Ky 501 
—Perguson v James D. Waddle 
Motor Co. 88 SW.2d 1001. 885 By 
286 

ISL—Britt V Ijeaderbrand, App, 89 
So 2d 646—Morehouse lee Cou v 
Took# 4b Reynold^ -App, 154 So 
408 

Me—Henderson v Beroe, 60 JL2d 45. 
148 Me. 848, 158 A-RR 678—Pish 
V Walker. 158 A. 561, 180 Me 511 
—Beellng Beater Go v R B Dun¬ 
ning 4b Co, 98 A. 929, 118 Mb. 84 

Md.—SlaSka V IdsI, 47 A.8d 508, 
185 icd. 690—Petite v Homes, Inc-, 
41 A8d 71, 184 Md. 977 

Mich.—Baloer Bros. Motor Coach Co 
I V Niemann, 848 NW. 830. 859 
Mibh. 10. 

Mias.—Viking RelHgerators v Par- 
rbU, 175 Sa 910. 180 Miss. 181— 
wnUsms V McClain, 175 So. 717, 
180 Miss 6—^ R Colt Co v Har¬ 
ris. 171 So 595, 177 Miss. 586 

Mo—Brandtjen 4b Bluge v. Hunter, 
145 SW.8d 1009^ 286 Mo App 909 
—Nmnela v Coca-Cola Bottling Go 
of St Lonis, -kpp. 104 SW8d 778 

Mont—PYyburg v Brindh; 18 P2d 
757, 98 Mont 294 

Neb—Cox V Greenlease-Ided Motors. 
877 N W 819, 184 Neb. 1. 

N J—Cook V Rice. 51 .Iu8d 428, 186 
N^TLaw 840. 

NT—Bond Blectric Corp. v Gold 
Seal Blectrical Co.. 8 NR 2d 694. 
871 N.T. 451—Steel Co. of Southern 
Cal V Associated Metals 4b Min¬ 
erals Corp, 108 NT.S2d 565, 877 
App Div 687^^kalg lilQUors v 
Foreign Vintages, 95 N.Y.S 2d 568, 
876 AppJDiv 501—Victor v De Mar 
slrolt 87 NTS2d 548, 875 AppDtv 
59, reargument and appeal denied 
89 NTS 2d 626, 876 -AppDiv. 808, 
appeal denied 90 NJEl2d 491, 800 N 
T 581, affirmed 91 NR8d 585. SCO 
N T 585—IjOonSk Bros, v Sinclair 
Motor Corp, 4 KTBSd 415. 254 

1321 


• -AppDiv 187—BUen v HeaoobA 

' 286 N.TS. 740. 247 AppJMv 475— 

j Aldock V. Wnuk, 98 N.T 8 8d 954, 

198 Mise. 474r-^Arehlteotor Co v. 
I Slomon. 80 NTS 2d 690, 198 MIse. 

818—Satnlofl Bros v StatA 18 N. 

, TS8d 488, 171 Mlsa 755—Wald- 
j man Produce v PYlgidalrs Corp, 
I 884 NTS 167. 157 Mise. 488— 
i Peny v Scharlln, 77 NT.S2d 980. 
OkL—First Nat Bank v Goad. 108 
I P2d 859. 187 OkL 817—Commer- 
elal Finance G6 v Patterson, 77 
\ P2d 1188. 182 OkL 411 
I Or—WeUs v Oldsmoblle Cow of Ore- 
I gon, 85 P 2d 882, 147 Or 687—Jn re 
BusweU’s EststA 88 PSd 817, 148 
Or 299 

• Pa.—Parsons Trading Oo v Dohan, 

, 167 A. 810, 818 Fa. 454—U S Gyp- 

» sum Co V Blrdsboro Steel Foundry 
t 4b Maehins Co.. 45 PaJBst 4b Oou 

269 

SC.—Liquid Carbonic Co v CocUn, 
159 SR 461 151 sa 40 
Tex.—Griswold v Tucker. dvJbpp., 
216 8W2d 275—McCown v Jen- 
nlngA Civ App, 209 SW2d 408— 
Allison Ranch Go v Angelo Ante 
I BlectriA Civ App, 145 SW2d 545, 
, error dismissed—Roberts v Rob- 
' ertA Civ App. 27 8W2d 880. 
WVa.—Havssen Mfg Co v Moots; 

179 S.R 801. 115 WVa 204 
Wls—Jones V Pittsburgh Plate Glass 
. Go. IT NW'2d 562, 246 Wls 468 
I 48 GLJ. p 787 note 8—55 CJ p 872 
note 74 

, Cost of remedying defect as repre¬ 
senting difference In valne see In- 
fta i 878 b. 


Lts entering into value of 
steel power press at time of deli'i ery 
to buyer, as basis for determining 
measure of damages for breabh of 
warranty, are capacity of machine to 
meet warranty and atmetaral weak- 
nasa.—George -A. Ohl 4b Co. v. A. L. 
Smith Iron WoxkA ac A-Mesn, 65 
|F2d 98 

^Vorthto plaintiff* 

Under etatute governing damages 
j for breabh of warranty, adopting rale 
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general rule lias been applied both apart from stat¬ 
ute and under a specific provision of the Uniform 
Sales Act that the damages, if there is a breach 
of warrant}* of quality, shall be so measured m the 
absence of special orcumstances shon rg proximate 
damage of a greater amount.^^ This method of 
computing damages is not, hon ever, exclusive,**® and 
the buyer may also be entitled to recover such spe¬ 
cial damages as ma} ha\e been suffered as a nat¬ 
ural and direct result of the breach of warranty, as 
discussed supra § 374 In sone junsaict ons, where 
the article may be made to conform to the war¬ 
ranty by reasonable changes or repairs, the cost 
of remed\ing the defect may or must be taken as 
the measure of damages, as discussed infra § 378, 
and further, urdcr some orcumstances, considered 
infra § 377, the purchase price may be recovered, 
or may be taken as the measure of the value of 
the goods if as warranted, as discussed infra sub¬ 
division b of this section. 

Property used in manufacture of finished prod¬ 
uct VChen material is sold to be manufactured 
into arhdes of merchandise, vinth a warranty of 
quality for that purpose, the measure of damages 
for breadi of wrarranty, where the material has not 
been used for such purpose, is the ^fference in 
value between the material received and matenal 
as good as the warranty called for Where, how¬ 
ever, the matenal has been used for such purpose, 
the measure of damages is the difference m value 
between the articles manufactured from the defec¬ 
tive matenal and what their value would have been 
if the matenal had been equal to the quality war- 
lanted.-^^ although if such goods were sold with 
knowledge of the defects and under arcumstances 
that left no liabilit} on the manufacturer’s part to 
the purchasers, the measure of damages is the dif¬ 
ference betw*ecn the pnee actually received, if such 
pnee is at least equal to the actual value, and the 
lalue of the article as it would have been if the 
goods had been as warranted.^^ 


Property used for construction purposes Where 
goods are bought by sample, but those dehvered 
are not of the same quality as the sample, the buy¬ 
er is entitled to show, m an action by the seller to 
recover the pnee, the value of his building with 
the defective goods and the value as it would have 
been had the goods been dehvered according to 
the sample, and the measure of damages is not 
the difference m the market value of the entire 
premises with and without the defect, the house 
haling a separate market value from the land.^^ 
This rule is not, however, applicable where the ex¬ 
ercise of reasonable prudence would have suggest¬ 
ed that the bu}er make some test to determine 
w*hether the goods conformed to the sample.^^ 

Property cofistshug of several parts. Where the 
property sold under a warranty consists of several 
parts which can be used mdependently of each oth¬ 
er, the measure of damages is the difference m val¬ 
ue between the actual value of the combination sold 
and Its value if as warranted.^* 

b. Flics Paid 

In th» application of the oenaral rnia that tha 
meaaure of damagea for breach of warranty la the dif¬ 
ference between the value of the goode when delivered 
and thair value ae warranted, no attention le ordinarily 
given to tho price paid, but tha rule that the meaiure 
of damagea la tho dlffOroneo batwoon the purchaao pHoe 
and tha actual value of tho gooda haa aometimaa been 
applied, at least In the abaeneo of evidonoe that tho oon- 
traot price did not roprotent the value of the goode 
ae warranted 

In the application of the general rule discussed 
supra subdivision a of this section that the measure 
of damages for breach of warranty is the differ¬ 
ence between the value of the goods when dehv¬ 
ered and their value as wrarranted, no attention is 
ordinarily given to the price paid^^ and it is held 
that the fact that the goods were actually worth 
the pnee which was paid for them is S6 

How*ever, smee the purdiase price has been held 
to be pnma faae evidence of the value of the goods 


similar to that stated in the text, 
*^alae** and * worth to plaintifT* may 
under certain circumstances be ap- 
praxunately the same, but are not 
necessarily 8}-nonymous —Grupe v. 
CHick, 160 P2d S3S. 20 Cbl 2d 680 

4S. Ind.—West Virginia Coal St Coke 
Corporation v Kokomo Sanitary 
PotUry CbrpL, 21 XESd 442, 106 
IndJlpp 637 

dSL Conn.—K a Koble Co v Popie- 
laiwqrk, 8 JJSa S3, 125 Conn. 898. 

47. NT—Powell t New 
Gotton Tam C6, 138 NT a 568, 
154 AppJMv 875—Black v. Dudley, 
72 N.T& 76lh 75 AppDiv. 7a— 


Hoagland Digety Co v Pinkelstein, 
181 NT.S 358 

L NT—Parks v NDorrls Ax, etc.. 
Co. 54 NT 586 j 

55 CJ p 872 note 74 [1] (8). | 

49. NT—TTalt v Bomw 26 NBl* 
1053, 128 NT 593 
55 CU p 872 note 74 [t] (8) 

8& md.— Elwood Planins Mill Ooi. v. 
Baiting, 52 NEL 621, 21 IndJkpp 
408 

55 OJ. p 872 note 74 IJ] (1). 

51. Tex.—Independent Shope BrlCk 
Co. V Dugger. Glv.App, 281 SW. 
600, affirmed, Com.App, 285 aW. 
599. I 


aa N.T—Washington H!ydnmllc 
Press BrtCk Co v Slnnott, 92 N.T. 
a 504. 

sa IDnn.—Benson v flPort Ebrcm 
Engine, etc.. Go.. 86 N.W. 827, 88 
Ulna 821 

65 OJ. p 872 note 74 [g]. 

aa N C—fiiardie-Tynea Wg 06 v- 
Bastem Cotton Oil Co., 88 BJBL 676. 
150 NO 150^ 184 Am-aXt. 809 

66 CLJ p 875 note 79 

aa Ga.—Hook T Stovall, 28 Ga. 704 

lowa^Douglasa v Moses. 65 NW 
1004. 

56 C J p 876 note 80 

BfCbct of resale at •swie or greater 
price see Infra | 88a 
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if they were as warranted, the rule that the meas¬ 
ure of damages is the difference between the pur¬ 
chase price and the actual value of the goods has 
been applied,^^ or has been said to apply, pnma fa- 
cie,5^ at least m the absence of evidence to the ef¬ 
fect that the contract price did not represent the 
value of the goods if they had answered to the 
warranty The application of this measure of 
damages has been cntiazed in that it deprives the 
purdhaser of the benefit of his baigam if he has 
made a good one,^^ and gi\e8 him an undue ad¬ 
vantage if he has made a bad one 

Under the rule that the buyer may recover the 
difference between the purchase price and the ac¬ 
tual value of the goods, where only part of the 
purchase pnce has been paid and such amount ex¬ 
ceeds the value of the goods, the measure of dam¬ 


ages win be such excess only;^ but if the actual 
value exceeds what has been paid, the seUer may 
recover the difference between the amount paid 
and the actual value of the goods 

§ 377. -Price 

The buyer may recover the price paid, or dbfeat 
an action against him for the price, where there le a 
breach of warranty. If the goods are worthless or have 
been destroyed through the defects warranted against, 
or if the seller has retaken the property, or If the con¬ 
tract hae been rescinded. 

If the goods are worthless,^* or if thqr have been 
destro 3 -ed through the defects warranted agamst,^^ 
or if th^ have been taken from the possession of 
the buyer under valid process of law as a conse¬ 
quence of the breach of warranty,^^ or if the seller 
has retaken the property,the buyer can recover 


BUi ns—Oeorgo A. Ohl & Co ▼ A. 
Lb Smith Iron Wotka. C.C.AMasa., 
6S FSd 98 

Gad—Stndebaksr Coip v Kan. 68 S 
E2a 198, 88 QaJLpp 779-<rono8 

V Khlghtatown Bo^ Go, 184 S IBL i 
487. 68 GaApp 667—D S Biaadon I 
& Co V H. K. FranUin 6b Co.. 167 
S E 618. 46 GaApp 808 

Idaho—Jesse 8C. Chase. Inc. v Ijeon- 
ard. 208 P8d 600. 69 Idaho 109 
Mb —Anslo-American Mill Co v. 
Twin City Meroantne 6b Mfg. Co, 
86 SW2d 988, 886 MoApp 889 
Tex.—Oozpas Jtels dted In McCown 

V Jennings, ClvApp, 809 SW8d 
408. 418—MoMnrtry Motor Co v. 
Maresh, ClvApp, 84 SW8d 491— 
Robert 6b St. John Motor Co. ▼. 
Bompass, ClvApp, 66 SW8d 899, 
error dismissed. 

Wla—Dnnek Tank Works v Suther¬ 
land. 894 KW 610, 286 Wls 88 
66 CJ p 876 note 88—48 GLJ p 787 
note 4 

Where repalvanot made 
Where vleea In thing sold have 
not been repaired by bnyer and he 
bhooses to retain It. he may recover 
from abller the dUCerence between 
price and actual value of thing aold 
at time and place of aale, that la,; 
difference between sound and un- < 
sound artlbla—Morehouae Ice Oo v | 
Tooke 6b Resmolda, LaApp., 164 So 
408 

Bffecft of Improper InataUatSon hy 
third person 

Ih city's action against pipe man¬ 
ufacturer iMiaed on breaA of w«r- 
ranty of suitability of pipe for con¬ 
struction of city's pipe Una manu¬ 
facturer who contended that defect 
In line was due In part to contrac¬ 
tor's failnre to properly Install line 
was hbld entitled to offset against, 
amount paid out by dty for building 
of line only the reasonable value of 
what city received, and not entitled 
to offset amount which line would 


have been worth to dty If eontrae- 
tor had properly performed Its part 
of contract.—UTnlted States Pipe 6b 
Foundry Co v City of Waco, Tex. 
CIvAPP. 100 SW2d 1099. affirmed 
108 SW2d 483. 180 Tex. 186. certlo- 
mri denied 58 SCt 266. 803 US 749, 
88 liEd. 579 

57. XT—Craig Liquors v. Foreign 
Vlntagea. 96 XYS Sd 668. 876 App 
Dlv 601. 

58. K Y —Samuel Schloaaman 6b 

Sons V. Gotta IS K Y.S 2d 418 

59. Tenn.—McGavoek v. Wood, 1 
Sneed 181 

Wle—Park v Richardson, etc., Oo. 
64 KW 869. 91 Wla. 189 

eou Wla—Park v. Richardson, etc:, 
Co. 64 KW 869, 91 Wla 189 
66 OJ p 876 note 86. 

61. Ga—Farmer v Lee 6b Smith 
Mule Co. 200 SB. 467, 69 GaApp 
857 

Minn.—Berry Asphalt Co v Apex 
OU Products OOh 9 K.W2d 487. 816 
Minn. 198. 

Wla—Dunbk Tank Works v Suth¬ 
erland. 894 KW 610. 236 Wla 88 
66 C J p 876 note 87. 

68. Or—Schumann v. Wager, 68 P 
770. 86 Or 66. 

66 (U. p 876 note 88 
Purduwe-monay notes 
Boyer who contracted to purchase 
new automobile for six hundred 
seventy-alx dollars held entitled to 
Judgment for four hundred twenty- 
six dollars whera value of automo- 
hne which he reedved was two hun¬ 
dred fifty dollara which could be sat¬ 
isfied pro tanto by surrender and can¬ 
cellation of outstanding arid unpaid 
purchase-money notea—Auto Sales 
Co V. Maya, 88 SW2d 880, 191 Ark. 
884 

68. US.—George A. Ohl 6b Co v A. 
Lb Smith Iron Works, G.CA.Maaa, 
66 F8d 98 


Ga—Stndehaker COrp v Kail, 68 8. 

B.2d 19S. 82 GaApp 779 
Mich.—Huler v. Kasser, 88 KWAd 
687, 822 Mich. 1 

, Mo—^International Shoe Co v Llp- 
, achlta App, 78 SW2d 122 
Tex.—Donaldson Art Sign Co v Ly^ 
ons ClvApp.. 51 S W 2d 1095, error 
refused—Sherwin-Williams Ob. of 
Texas v Offenhanaer. CivApp.. 48 
8.W 2d 859, error refused. 

65 CLJ p 876 note 90 
2ietflirlcEaaio& during tcansportaticm 

I Where seller contended that meas- 
, ure of buyer's recovery against sell- 
' er for breach of warranty should 
‘ have been difference between value of 
canned tomatoes of extra standard 
, quality and \alue of canned tomatoes 
I of standard quality, hut there was no 
j evidence to support seller's allegatton 
• that the tomatoes were of standard 
, quality at time of shipment and had 
deteriorated below that grade during 
tranaportatlon, judgment In amount 
which included all undisputed Items 
paid out by buyer for punfiiase priea 
freight, condemnation coats and ex- 
penaea, leas aalvaga was authorized. 
—Myers v Malona 6b H>de, CAArk., 
178 F2d 28L 

64. Tenn.—Marcum v Potter. 256 S 
W 47. 14S Tenn 26L 

66 aj p 877 note 91 

68 . La^—Mossier Acceptance Ooip 
V Kaqnln. App. 81 8o8d 847 
Oondenuurtlon by gownmaufe 
Where seller of goods breached Im¬ 
plied warranty of merchantahilfty, 
buyer was entitled to recover pur- 
chaae price of shipment which was 
I condemned by government as Impure 
and adulterated—Great Atlantic 5i 
Padfio Tea Co v. Smith. DCArk.. 
75 F Supp 156, affirmed, CA., 170 F 
, 8d 474. 

' ML — Adun. O. 

I V Cartlebenr, US Mb tS 

Axk. SIO. 
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the amojst paid, irrespective of a return or ten¬ 
der.®" So, too, nhere there is a stipulation that if 
the goods do rot fulfill the warranty they wJl be 
taken back a-d the pnee paid or rotes given there¬ 
for returned to the bu} er, he can recover the price 
paid,®® or the value of the notes if they cannot be 
returned or a return is refused,®® provided they 
were paid before discovciy of tae breach"® or, 
being negoLalle, were indorsed before maturity 
to a bona fide holder.?^ 

Ordma-V. however, t^e measure of da^nages for 
breach of wrrait:’ is t^e difference bet\\een the 
actual \a!je of the goods and the value of the 
goods if as warranted, as d.5cussed supra § 376^ 
and not the purchase price of the goods sold*® or 
the amount of consideration paid.^® In order to 
recover the entire purchase pnee, if paid,"® or en¬ 
tirely to defeat an action for the purdiase price,"® 
where there has been no retnm of the goods or a 
vahd tender,®® it must appear that the goods were 
entirely worthless for any xmrpose. Where an 


animal is returned to the seller for a breach of 
warranty and he fails to replace him with another 
as agreed, the buyer may recover the value of the 
animal sold, not exceedmg the purchase price,®® 
and interest on sudi amount, as discussed infra § 
3S0 Pa>*ment of a judgment, obtained an in¬ 
nocent purchaser, on a note given for part of the 
purchase pnee is part of the buyer’s damages for a 
breach of warranty,®® but it must appear that such 
judgment has been actually paid before the buyer 
IS entitled to be compensated for this amount®® 

Where contract reseat ded If, on a breach of 
warranty, the nght to resand the contract of sale 
exists and there has been a return of the goods 
or a valid tender, then, m accordance with the 
general rule of damages where the contract has been 
rescinded, discussed supra § 117, the buyer may re¬ 
cover the amount paid,®® and have notes still in 
the hands of the seller canceled,®^ and also may re¬ 
cover sudi damages as were withm the contem¬ 
plation of the parties.®® However, m the absence 


Ho—T TlMloy, 171 S.TV | 
It. 187 Ho Arp 462. 


65 GLJ p 877 note 9S 


H. 3L FftuAlln 4b Oo.. 167 &BL 612. 
46 GtuApp SOS 
55 C J p S77 note 99. 


Befective parte 

On breach by seller of sareement 
to replace defective parts of auto¬ 
mobile without cost, bnyer conld re- 


veriser Oo.. SS9 P 1067, 168 Or 
421 

58 C J p 677 note 95 


CBL 27 J—'Bis ne & Thome t Frank 
M Kennedy Pa*Rt & Color Co. 185 
A. 383. 14 X JHiec. 871 

.cover cost of replacements but not 
Gruendler Patent Crusher A Pul-i pricev 

: 172 A. 792. 12 XJTHisa 468. 
j 75. Alar-Troy Laundry klach. Gd T 
I Joyce. 157 So 214, 229 Ala. SSL 
68 . Minn—^C\enson v Keystone * 65 C J p 877 note L 

** Wis—J Thompson Mfg: Co. t 

55 GJ p 8.I note 96 | Ganderson, 83 NW. 299, 166 "Wla 

7a M Vc?el v Oebomc. 28 X *9 L.R.A. 859 

W -Si, 24 ILnn. 4S1 . 65 C J p 877 note 2 

7. Mich.—Christie ▼ Crawford, 116 
XW 202. 152 Mich. 406. 

**■, JLI-Swte T Bdvarda Motor 

Ju. 15. 214, ..9 Ala. .31. I Our Co, 139 A. 498, 49 K.I 18. 

xa ahsenee of rsselaBlini or ahaadon-' _ m» a*. ^ a _. 

78. Tea.—Southern Gas. etc. Engine 

ID In cojntercalm for breach of j Si *^'‘**®* CivAot, 150 a.Vr 
warmtr cf qaa ty fer special pur-' 

posr t..vcr not ha\iaff rescirded and 8a XJ*—^orxy v. Blectrio Ara 45 
scriAtr n:pt ha\ ing abaudivned, por^ i A.2d 185. 

ch a se pr.ee pavments held not prop-‘ XT—J L. Hbpkina 4b Oo. ▼ Sil¬ 
er measure of damages—Starr Piano ‘ verman, 254 XT& 724, 284 App 
Co T. Martin, 7 P.2d 353. 119 Cal ' Dlv. 224. 

App 642. Ohio —Wolfe v. EiomX IncLf App, 69 


7L 3Iinn.—^Vogel v. Osborne, supra | 


soUL—Savoie t Snell. 35 So 2d 745, 
312 La 833—Dugue ▼ Safety Oil 
Bnmera Le.App, 143 So 16L 


On lescleslon of sale of on burner, 
buyer wee entitled to retnm of pnr^ 
e h aso price, leas credit for tank re¬ 
tained by him.—l>ugue v. Safety OU 
Bnmera supra 
Where no right of resolsslon 
It has been held, however, that 
where the buyer cannot reeoind and 
return the property on a hreadh of 
warranty. In the abaenee of tend 
or agreement to that effect, he can¬ 
not recover the full price paid in an 
action for a breach of warranty— 
Gelb T. Waller, 115 X.TS. SOL 


l2) Breach of wanranty does not 
generally entitle purchaser to abate¬ 
ment of entire purchase price in ab¬ 
sence of rescisBion.—^Moeckel v Die- 
senroth, 225 XW 157, 253 3Cich. 284, 
74 AJL.R. lift. 

YL Ua—The Cano^ CCLAXT., 52 
Fid 274. oertioiari denied Xavlga- 
slone Libera Triestina v Mollnelli, 
Ofanmisa a Bsow Ine, 52 BCt. 146. 
St4 U.a ftia T« LbBd. 674. 


va oa^-jx a 


4b on. T. 


XESd 166 
Tenn.—^Polk v Memphis Tractor Oh^ 
11 TeuiuApp 358 

Tex—Odfnot v Hbecksr, ClvJippL, 
228 aw. 2 d 218 

65 C J p 877 note IL 
Whewo the hnyer has a xedhtHtocy 
rights the liability of the seller, if he 
has acted In good faith, is fixed, and 
he is bound at most to restore the 
price sad reimburse the expense oc¬ 
casioned by the sale and incurred 
for the preaervatlon of the article 
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A buyer of machtna which was not 
in workable oondltioa as warranted 
by seller, could recover price paid, 
I less diminished value of ba- 

oanso of Its improper nee by buyer 
after discovering its defeotive condi¬ 
tion, plus cost of installation there- 
ot repairs thereto, and new parts 
bought—Priee-Wmiama ▼. MSier, 
210 SW.2d 496, 213 Ark. 269. 

8 L Bllch.—^Youngs v Advanoe-Rum- 
ley Thresher Co., 184 XW. 525, 215 
Mich 682 

66 C J p 877 note 11. 

88 . La.r--Savole v. Snell, 25 Sold 
745, 212 La. 828. 

XJT—Xorry v Saeetric Arc, 45 A.2d 
185 

X.Tw—J Lb Htopkins 4b Go v Sllver- 
maai, 254 XT a 724. 284 AppJDiv 
224 

56 a J p 877 note It. 

BSSofe of waiver 

Feet that contract contained waiv- 
er of damage rialms for nonporfonn- 
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of consequential damages from the seller's breach 
of warranty, the defeat of the seller's action for 
the purchase pnce measures the injuiy Where 
the buyer has rescmded the contract and, on the 
seller's refusal to accept the goods abandons them, 
the measure of damages is the pnce paid less the 
value of the goods at the time of the abandon¬ 
ment®^ In cases of executoiy contracts for the 
manufacture and sale of goods, if there is a breach 
of warranty, the buyer may rescind the contract 
and offer to return the property, and recover the 
purchase pnce paid.®® 

Warranty of quantity. On a breadi of a war¬ 
ranty of quantity, the measure of damages is a due 
proportion of the purchase mon^ ®® 

Where part of the goods are accepted. Where 
part of the goods are accepted, and the rest are 


worthless., the buyer is entitled to recover the 
pnce paid, less the value of those accdpted.®^ 

§ 378. — Expenses 
a. In general 
b Remedying of defects 

a. In General 

A buysr claiming damages fSr breach of warranty 
I may recover for expenaea, the Incurring of which can 
I be traced directly and naturally to the breach of the 
■ warrantyf or euch ae were within the contemplation of 
1 the partlee, unleae It la otherwise provided by the 
terms of the contract. 

Under the general rule discussed supra § 374 al¬ 
lowing a recovery of damages resulting naturally 
and directly from a breach of warranty, and such 
as were within the contemplation of the parties, 
expenses,®® the mcurring of which can be traced 


anoe of tractor was held, under dr- 
cumataacea, not to predlnde buyers 
from recoverlns payment and ex¬ 
penditures made In earnest effort to 
repair tractor ^Bhneraon-Brantlng^ 
ham Implement Co v icmer, IS P. 
Sd S41. 91 Colo 94 

Parttonlas damassa helA xeoovarahle 

On readsalon of sale of automo¬ 
bile, warranted as In good condition, 
because of latent defects rendering 
its use so Inconvenient and imper¬ 
fect that buyer would not have pur- 
chaaed it had he known of 8n<di de¬ 
fects, buyer was entitled to reim¬ 
bursement for expenses of permanent 
repairs by replacement of worn and 
defective parts of automobile, and to 
reimbursement for cost of servlees of 
wrecker, employed by buyer to bring 
automobile off road to his home after 
worn out motor stopped for second 
time during short trip on day of pur¬ 
chase.—^Magee Nash Motors v Green, 
IaJ^P, 47 So 2d 86 

pagrttoDlur damages Md not zeoov- 
eoraUe 

(1) In generaL—Segretto v Uene- 
fee Motor Oo, IsLApp, 169 So 846 

(8) Belmbursement for expenses 
of minor and Inconsequential repairs 
Incidental to def endantTa limited use 
of automobile while In his posses¬ 
sion.—Magee Nash Motors v Green, 
IjaJLpp, 47 So 8d 86 

(8) Belmbursement for the cost of 
having automobile hauled from place 
where it broke down to purOhaaer^s 
home.—Savoie v. Snell, App, 29 So 2d 
816, antendad on other grounds 86 
So 2d 746, 2U La. 828. 

(4) Belmbursement for the cost of 
installation of artlclea concerning 
the Qualltleo of whldii there have 
been Innocent misrepresentations 
justifying rescission and notary's fee 
for act of sala—Sardis v. Barrera 
188 So. 188, 17 LaJLpp. 488. 


(6) Damages for loss of time be¬ 
cause of automobile's failure to op¬ 
erate or expenses Incurred In at¬ 
tempting to repair It aftm* discovery 
of defects therein —Harris v Halll- 
gen. LsuApp, 28 So 2d 882, set aside 
on other grounds 26 Sold 111 
88. Iowa.—Boerner 'Ftj Co v Muo- 
d, 188 NTT 888. 168 Iowa 816 
Fa.—Stephens v. Boyer, 80 Pa. 
Dlst 750 

88. N.T—North Collins Bank v 
Cury Safe Oo. 69 NTS 848, 42 
AppDlv. 288 

86. Ga.—Parker v Barlow, 21 8JBL 
218, 98 Ga. 700 

NY—Abounader v Strohmeyer, eta, 
Co. 215 NTS 702, 217 AppDlv 
48. alBrmed 164 KJBL 809, 248 NT 
468 

87. Tex,—Warren v. Sigmund Both- 
sdhlld Co, ClvJtpp., 240 SW 1081 

8& U.8d—Fruehauf Trailer Co v. 
Gilmore, aCLA-OkL. 167 72d 824 
—Hudson Bug Befinlshlng St 
Cleaning Oorp v Prime Mfg Co, 
C.C A-Wls., 116 T 2d 616—Great At- 
lantlo 8b Padfle Tea Co v Smith, 
DGArk., 76 FSupp. 166, afflrmed, 
CA., 170 F2d 474—aeveland 
Wrecking Ca of Cincinnati v. Fed¬ 
eral Deposit Ins. Corp, DGLPa., 
86 FSupp 921. 

Cal —Tremeroll v Austin Trailer 
BSqnlpment Co, 227 P8d 928, 102 
CaLApp 2d 484 

Ga.—Speed CMl Co v Griffin, 88 SJL 
2d 206, 78 GaApp 242. 
m.—Hover \ Colonial-Premier Co. 

46 NE2a 201, 816 lUApp 458 
Mass^—Royal Paper Box Co v Mon¬ 
ro ft Church Oo, 188 NJBL 228, 284 
Mass. 448—Stevens v. William S 
Hbwe Oo. 178 NSL 208, 875 Maas. 
898 

NT—Paul V Instltuto Argentlno de 
Fromodon del Intereamblo, 79 N. 
T S.2d 888, modified on other 
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grounds 88 NTS.8d 881, 876 App 
Div 662, moUon denied 86 NB.8d 
118, 299 NY 698. affirmed 87 NJB. 
2d 882, 299 NT 786. 

55 (U. p 878 note 25. 

Oost of truck body 
Where the chassis of a motor truck 
was not as agreed on, so that a body, 
constructed at the pnrehaser's ex¬ 
pense on spedflcatlons furnished by 
the sdler of the ebassISi did not 
fit, the measure of damage Indudes 
the cost of the body —Southern Bor¬ 
der Motor Co. ▼. Fasken, aCJLTax., 
286 F. 2A 

Bemoval of brand name 
Where wholesaler had worked up a 
substantial business and valuablo 
good wlU in the sale of shoes of a 
certain brand, the cost of removing 
brand name and wannnty of quali¬ 
ty from shoes not made in aooord- 
anoe with the warranty before aSQ- 
Ing them was a proper Element of 
damages for breach of warran^w— 
Hubshman v. Louis Bjeer Shoe Coi, 
aCA.111.. 129 F.2d 187. 

BeflaUUng of cablaefts 
m action by buyer against seller 
to recover for damage sustained as 
result of Improper and defective 
paint materials furnished by seller 
to buyer for iwe In finishing wooden 
radio cabinets, proper measure of 
damage would be reasonable oost of 
reflnlshlng all cabinets shown to 
have been defective becense of fUl- 
ure of paint finishing materisls fnr^ 
nlstied by seUeri^—SL L Du Font De 
Nemours ft Co. v Universal Moulded 
Prodnets Corp, 82 SJBAd 288, 191 
Ta. 626. 

Hire of eacthar nmehtue 
The amount paid for the hire of 
another mschlno to do the work for 
whldi the warranted machine was 
bought may be recovered.—K. R No¬ 
ble Co. V. Poplelaroayk, 8 AAd 88, 
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direcdjSa srd natjra::>90 to the breach of the i moval** of property purchased which proves do- 
warraa^r, or such as were within the conteaip^at.on * fective. 

of the ?art'es,9i may be recovered, unless othen^^se | Expenses caused by the breach, such as the loss of 
pro\iced 1^- the terms of the contract 9= and it is * buyer’s time»‘ and that of his servants,** may 


not necessary that such expenses shouM have been 
actuary paid if llab:^ty therefor is incurred.** 
Thus there maj* be a recovexy of expenses incur¬ 
red for freight,** or for the installation** and re- 


be recovered, provided such damag^es are not too 
remote** or excluded by provisions of the con¬ 
tract* While there can be no recovery of the 
expense of making an examination of the goods,* 


Its Conn 699—53 CJ P 875 note 25 
feZ 


VTePe xnr td wairantr that drr- 
c'eanin? r ant *vh ch defendant void 
to plaint fl wouxd be ready for oper- 
at on on connection of exietng equ p- 
n»ent aaa breached by defendant, 
plaintiff was entitled to recover loan 
reasonably sustained by plaintilf in 
hanns to send garments outside for 
c eaniFg during period reasonably 
necessary to put p'ant into opera¬ 
tion. but plaintiff was not entitled 
to reco\ er for loss sustained through 
se*id nr garments elsewhere than in 
c tv O'* xTfctroDO'itan area in which 
p«art lias iOcated for cleaning during 
t.me r was not in operation dne 
tn substitution of equipment.—dlim- 
melstem v Budner. D.CDC.. 95 F 
Supp. 945 

Vss of sn belitttte squlpawiKl 
W*here buyer was dex^nved of use 
of a refrigeration machine by reason 
of it« being defective and another 
machine which would seiae buyer's 
purrcs'’S was not rentable the rear 
sons 'e cost of ns.ng, as a substitute, 
dr> I'e to "efrigerate a box former- 
Iv usfcd bv jver less the cost of op- 
erit rir n-ach.-e had it been in usable 
crrd c was an e ement of damages 
rrcperly chargesb e to seller for 
breach of express warrartr—Gates 
Rj» Co V Ko d-Ho’d Mfg Co. 41 
X\V2d 321 337 Mich. 1. 

88 L r S —Hudson Rug Refinlshlng 4b 
Cleanirg Corp v Prime Mfg; Coi, 
CC.\.V\is.llSFSd 615 
Ga.—S'^ecd Oi. Co v GrifBn. 36 SE. 

2d .C3 73 Ga.App 342 
Ky—uci rs Supply Co ▼ Ijanter. 

133 SW2i *39 2S0 Ky. 523 
XJ—Xauonal Sand 4b Gra\el Co. ▼ 
R H Beaumont Co. 156 A. 441, 1 1 
XJMivc. 1026 

X Y —Paul V Institute Argentlno de 
Prcmoc on del Intercambio. 79 X , 
T S 2d 3S6. modiUed on other 
grounds 36 XTS2d 661. 275 App 
Div F?2 motion denied 86 X.E.2d 
113. 2*4 XT 598 affirmed 87 XXL 
Sd 6e2 399 XT 7S6 
IVVa.—Ha\ssen Mfg C6. v Moots; 

179 SE 301 116 WVa. 304. 

58 CJ p 879 note 26. | 

to, 17.3.—Hudson Hug Reflntshing 4b ' 
Cleaning Corp \ Prims Mfg Co.,, 
ac A.WIS.. 115 F.3d 615 . 

Ga.—Speed OU Co. v Griffin, 36 S.B. 
8 d 265, 73 CMlApp. 241. j 


XJ—Xational Sand 4b Gratel Go. v 
R H. Beaumont Co. 156 A. 441, 9 
XJMlse 1036 
53 CJ p 879 note 37 

91. Ga.—Speed Oil Co v Griffin, 36 
S E.2d 305, 73 Oa.App 243 
XJ—^Xational Sand 4s Ora\el Go ▼ 
R. H. Beaumont Co, 156 A. 441. 
SXJMisc 1026 

Tex.—^Brandtien 4b Kluge ▼. Tarter, 
GlvJbpp, 236 S.\r2d 530 
55 C.J P 879 note 33. 

of 


Bni'er of motor vehiole suing for 
breach of warranty is not entitled to 
reco\ er the Increased expense of 
conducting his business; for nse in 
which the motor vehicle was sold, in 
the absence of a showing that the 
expenses were inereased by the sell¬ 
er's wrongful act or that such in¬ 
crease was the proximate conse¬ 
quence of the breach of warranty 
and was within the oontemplation of 
the psrtisB.—Tway v Seneca Motor 
Car Co, aCA-Ga., 384 F 265. 

9S, Minn.—Despatch Oven Go ▼ 
Ranenhorst, 40 X.W2d 73, 229 
Minn. 436. 

93. SC—Xational Tire, etc, Co. ▼ 
Hoo\er, 132 SB. 85S, 128 Sa 844 

55 CJ p 879 note 29 

94. U.S —Hudson Rug Refinlshlng 
4b desning CorP ▼ Prime Mfg. 
Co, GCA.\ns., 115 F2d 615— 
Great Atlantic 4b Padflc Tea Co 
V. Smith, DCArk., 76 F.Snpp 156, 
affirmed, CJL. 170 F2d 474 

X T —^Paul V. Institute Argentlno de 
PromocioB del Intercambio, 79 
XTS2d 386, modified on other 
grounds 86 XT 8 2d 661, 275 App 
Dlv. 652, motion dented 86 XXL2d 
118, 290 XT. 598, affirmed 87 XA 
2d6S2 299 XT. 780 
Or—J Lu Latture Equipment Co v. 
Gruendler Patent Crusher 4b Pol- 
venzer Co, 2S9 P. 1087, 133 Or 
421 

55 CJ p 879 note t6L 
Betnn to sealer 

Where original tractor delivered 
by seller to buyer was defective 
under exchange agreement bnyer 
was to ship original tractor at his 
own expense and seller was to pay 
coat of shipping second tractor to 
buyer, but second tractor failed to 
comply with seller's representations 
and bluer refused to accept It. Ohlp- 
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* ping cost of original tractor was an 
.additional loss to buyer and was 
rroperly allowed against seller— 
Buob V Fieenaughty Machinery Co, 
103 P 2d 825, 4 TVa8h.2d 276 
98. US —Hudson Rng Refinlshlng 
4b Cleaning Corp v Prime Mfg 
Co. CGLA.Vn8, 115 F2d 615 
Ky—Plumbers Supply Co v Lanter, 
133 SW8d 739 2S0 X^ 628—Chap¬ 
man Bmg Oo V Sonthem loe 
Cream, Ice 4b Milk Co, 61 SW2d 
1041. 260 Ky 80 

Tex.—Braudtjen 4b Kluge v Tarter, 
GivJLpp, 836 SW2d 660—Odlnot 
V Hoedker. GivJkPP., 328 SW2d 
318 

55 OJ p 870 note 81. 


Damages for brea^ of warranty 
, on sale of machine properly inolnded 
moneys expended by buyer in sup¬ 
plying materials required for in¬ 
stallation.—Xational Band 4b Gravel 
Co. V. R. H. Beaumont Co^ 150 A. 
441, 9 XJMIso; 1026. 

I 9& Ark.—Acme Bri<^ Oo v Hamil- 
' ton, 238 S.W8d 668, 318 Ark. 74A 
55 CLJ p 870 note 3A 

97. TTIs.—Optenberg v Skdlton, 85 
I KW. SS6. 109 tn,. ML 
I 55 C jr p 8T5 note 58 

I 

I 98; TVls.—Optenberg v Skelton, au- 
I pra. 

55 OJ p 879 note SA 

I 99. Ind.—Sdiacfer v Fiedler, 68 X. 
I E.2d 310, 116 IndApp. 236. 

I 55 OJ p 870 note 85 

1. F1a.-^acksonvllle Paper Oo. v. 
Smith 4b TVlndieeter Mfg. Gou, 33 
So 2d 326, 159 Fla. 63A 
I 55 CLJ. p 879 note 88. 


Qp«atioa of: 

Where buyer filed plea for dam¬ 
ages on ground that g|g not 

perform as represented by contract 
denial of Iteoas Calmed by defendant 
as eopseqosntisl damages which b ad 
to do primarily with wages of em¬ 
ployees while machine was in poa- 
aession of buyer but not in operation 
wraa not error, where there was a 
definite agreement that seller would 
I meke repairs and additions to the 
I m a ch i ne and that it would not run 
.until these additions were msda— 
Jacksonville Paper Oo. v. gmith 4b 
Winchester Mfg Go^ anpra. 

|S. NT—^Ufshits V McConnell, 80 
1 XT.S 253, 80 AppDiv 889 
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the expense of a reasonable test? or of a test made 
at the seller’s request^ may be recovered, provided 
a recovery of such damage is not excluded by 
the contract^ Where there is a breach of warranty 
of fitness of property for a particular purpose, the 
buyer may recover for the loss meurred from an 
effort to use it for such purpose,^ if made m good 
faith,7 and before the impossibility of so ^mg 
is discovered,^ and provided sudi loss is not too re¬ 
mote ^ 

Animals. On the breach of a warranty made on 
the sale of an ammal, the expense of the animal’s 
keep may be recovered by the buyer^o up to the 
time the breach became defimtely known,!^ unless 
the seller insists that the buyer keep him and give 
him a further tnal,^> or unless the seller has offered 
to resemd.^ Where a tender is refused, the haytr 
is entitled to compensation for the keep of the 
animal for a reasonable tune for the purpose of 
resale,^^ but the expense of sudi resale has been 
hdd not recoverable.^ 

Smee the buyer has a duty to minimize the dam¬ 
ages, as discussed supra § 374, the expense of the 
care and treatment of diseased animals,mcludii^ 


medical attendance,^^ quarantining of stod^l* fom- 
igation of property,^* and the expense of burying 
those animals that have died,^^ may be recovered 
tile buyer, especially where the seller insisted 
that the buyer keep the animal and treat it^^ It 
must appear, however, that a tender was made,*^ 
and that such expenditures were reasonable,^^ and 
not made after discovenng the futihty of making 
an attempt to cure^^ and the uselessness of incur- 
nng expense Where there is a breadi of a war¬ 
ranty of fitness of an animal for a particular pur¬ 
pose, the buyer may recover fair compensation for 
the loss resulting from an effort m good faith to 
use It for such purpose.^* 

Buildings, material, and equipment. Although 
there can be no recovery for repairmg defects m a 
building,^? iDoney expended "by the buyer in adapt¬ 
ing his property to the use of the warranted goods 
may be recovered,^^ even though the contract per¬ 
mitted the buyer to reject the goods after a test 
and recover the amount paid^^ and the buyer re¬ 
quested such action but, if the property m such 
altered condition is of any permanent benefit to 
the buyer, such expense should be reduced by nhat- 


a, —•Hjarburv Lumber Oo v. 
Steams Utg Co, 107 aW 200, 22 
SyL. 720. 

56 CJ p 879 note 22. 

41 KCL—Crltdier v Forter-Mc^eal 
Oo, 47 SB. 004, 125 N.a 642 

55 CLJ. p 879 note 29. 

a. Ark.—Yellow Jacket Min. Co v 
Tegarden, 149 SW. 518, 104 Ark. 
672 

e. Maas.—Royal Paper Box Oo v 
Munro St OhurCh Oo, 188 K B. 228, 
284 Maas 440 

K.T—Bllett V Hea co ck, 280 NTS 
740, 247 AppDiv 470 

Tex.—Donaldson Art Sian Oo v 
Xiyons, ClvApi)., 51 SWSd 1095, 
error refused. 

42 CJ. p 787 note 7—56 C.J. P 880 
note 41. 

7. Mont^—Butte Floral Oo v. R eed, 
211 P. 225, 06 Mont. 128 

56 C.J p 880 note 42 

a Iowa.—SteCle v Andrews. 121 
NW 17, 144 Iowa 260 

Pa.—^Iriflln v Metal Product Oo, 
107 A. 712, 264 Pa 254. 

a Pa—Griffin ▼. Metal Product Oo., 
supra 

la T7S—Mmerv Penney. DCLMo, 
77F.SUPP 887 

55 OLJ. p 880 note 45. 

IL OOlo—Denver Horse importing 
Oo V. Sebafer, 147 P. 267, 68 Cola 
270 

66 OJT. p 880 note 4a 

la Colo.—Springer v PuCket^ 129 
P 1116, 26 OoloJkpp. 547. 


la M6—Walls V Tinsley, 172 SW 
19, 187 HoJWpp 46a 
la Oolo—Springer v Packstt. 129 
P 1116, 26 OdoApp 547. 

56 G.J p 880 note 49 
la Pa—Pearce v. Martin, 24 Pa 
Dlst iloa 

la Iowa—Jaeger v. HaCkert, 41 N. 
W.2d 4a 241 Iowa 279. 

55 CJ p 880 note 5a 

17. Ma—Stems v Hudsoa 98 A. 
58, 112 Me. 15a 

56 GJr p 880 note 62 

la Ga—Snowden v. Waterman, 21 
S.BL 110, 105 Oa 884—Lewis v 
Bracken, 22 SB. 942. 97 Ga 887 

la Ga—Lewis v. Bracken, supra 
NJX—Needham v. Halverson, 126 
H.W 202, 22 ND 594. 

sa Ga—Lewis v. BraCken, 22 SJL 
942, 97 Ga 227 

KD—Needham v Halversoa 125 
NW. 80S, 22 HD 594. 

SL "Ky —LeaveU v. Coleman, 129 
SW 1079. 144 Zy. 885 
Mich.—Murphy v McGraw, 41 KW. 
917, 74 Mich. 218 

aa SO—Furr v. Gist, 80 ZCL. 08 
Tenn.—McGavock v. Wood, 1 Sneed 
181. 

sa TL—Pinney v. Andrus, 41 Vt. 
621. 

Wash.—Glaspey v. Wool Growers 
Serv Oorp., 277 P. 70, 151 Wash. 
082 

Bxpesses of trip 

I In action for breach of warranty 
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In sale of animal, money expended 
on trip to see side animal was not 
recoverable—Chancellor v Fulton, 
29 So 2d 212, 201 Mlaa 252 
SA XT S.—Miller v Penney, DlCLMo., 
77 F.SUPP 887 

55 CLJ p 881 note 50. 

SB. Mo—Hudglnga v. Bnrga App., 
194 &W 880. 

8 nll Incapable of Tnrssfliiiff 
Where bull was Incapable of being 
used as a breeder, buyers were not 
Justified in maintaining bull In ex¬ 
travagant manner customary In 
maintenance of bulls kept for breed¬ 
ing purpose^ and seven hundred 
fifty dollars was adequate for such 
Item In action for breach of war¬ 
ranty rather than the one thousand 
four hundred eighteen dollars and 
forty-eight cents actually expended 
—Miller V Penney, DC Mo., 77 F. 
Supp 887. 

SOL Old-^Flrst Nat Bank v. Goad, 
108 P.Sd 889. 187 <»eL 817. 

S7« Tsnm—Reedy v. Weakley, CSl, 
29SW. 789. 

56 CLJ. p 881 note 62. 

S8L US—Hudson Rug RefittUhlng 
ds Cleaning Oorp v Prime Mfg. 
Oo.. aGLA.Wls.. 116 F.2d 015. 

56 CJ p 881 note 02. 

89, NY—Ray Cons. Copper Ob. v. 
American Bnglneerlng Oo., 204 
N.YS. 849, 128 Miac. 276, affirmed 
200 N.Y.S. 962. 210 APpDlv. 881 

80l NY—Ray Cons. Copper Oo. v 
American Bnglneerlng Co., supra. 



§ 378 


SALES 


ever va^ue the altered conditio" is worth to hiin.*i 
Wlserc there has been a breach of warranty of ma- 
tenal used m the construction of a building, the 
bu 3 'er may recorer the expense of tearing doun^^ 
and reSrecting^^ the building, provided he acted 
with reasonable diligence m using the material.^^ 

Expense of litigation. Where there is a breadi 
of warranty of property, in consequence of which 
a fine and costs are imposed on a retail dealer, he 
may recover the amount of such fine^s and oosts,*^ 
together with counsd fees^^ and expenses incurred 
m proving his lack of personal guilt.^* Where a 
note IS given for the payment of goods on the 
condition that it will be returned if the goods are 
defective, but instead is mdorsed under circumstanc¬ 
es indicating that the transfer was not bona fide, 
the expense of defending an action on the note is 
recoverable Wlule the buyer may be entitled 
to recover sums expended m litigation in connec¬ 
tion with condemnation of the goods by the gov¬ 
ernment as a result of their defective condition, and 
to secure the release of such goods,^0 he is not en¬ 
titled to recover sums expended after the seller 
has entered his appearance in the court and has 
alleged that he is the owner of the goods, smee 
such expenses as the buyer then incurred were vol¬ 


77 OJ.S. 

untary and were not expended at the request of the 
seller 

b. Bemedying of Defects 

(1) In general 

(2) Recoveiy m addition to general dam¬ 

ages 

(1) In General 

Where the buyer keeps end aeee the property and 
by the exercise of reasonable expenditures has mads the 
article conform to the warranty, the amount of such ex¬ 
penditure has been held to measure the buyer’s dam¬ 
ages and may be recovered; but the cost of repairs 
must be reasonable In order to be recovered 

Wliere the buyer keeps and uses the property 
and by the exercise of reasonable expenditures 
has made the artide conform to the warranty, the 
amount of such expenditure has been held to meas¬ 
ure the buyer’s damages^^ and may be recoveied^^ 
m lieu of the difference between the actual value 
of the article and its value if it had been as war¬ 
ranted^^ and It has been held m some cases that 
the reasonable cost of putting article m the condi¬ 
tion warranted represents this difference m value.^^ 

Repairs practicable but not made. Where the 
article purchased does not conform to the warranty, 
an amount sufiSaent to make it conform may be 


SI* Ky—Olcvsr Msich. Wortw v. 
Cooke-Jellico Coal COi, 191 SW. 
sis. 178 Ss 675 

as. Maas—Gascoigne v Osry BrlOk 
Co, 104 XR 734. 217 Maas. 802, 
Ann.Gas.l917C 836 
55 GLJ p 851 note 67. 
aa Okl —Trudgeon v. Batteraon, 
299 P 419. 149 68 

55 GLJ. p S81 note 68 
34. M a st —Gascoigne v Cary BrIOk 
OOL, 104 XR 784, 217 Uasa. 808, 
Ann.Cas.l91iC 386. 

88b X.T —Abounader v Strohmeyer, 
etc., Oo, 215 XYB 702, 217 App 
Div. 43—Friedgood v Rline^ 128 
XT'S 247. 67 MlsC: 428 
88i XT—FHedgood v. Sline, su¬ 
pra. 

37. XT.—Aboucader v Strobmerer. 
eta, Oo, 215 XTS 702, 217 App 
Div. 41, affinred 154 XR 309, 248 
XT. 458—Fr.edgood v Kline, 128 
XTR 247, 67 Mlsa 428. 

88. XT—Abonnader V Strobmeyer. 
eta. Go, 215 XTS 702. 217 App 
Div. 48, afflnned 154 XR 809. 248 
X.T 45a 

88L Kan.—Obbome v. Ehrhard, 15 
P 590, 87 Ken. 418 

40l UAL—Porter v. Graddod^ DC. 

Rr, 84 FJSupp. 7oa 
'Weymm at MUbsUng 
Where breadi of implied warranty 
tbat food Blionld be of mercfaaiitable 


quality waa eetabUebed by proof 
that goods were eeised by federal 
anthorities because of being mle- 
branded within Federal Food, Drug, 
and Coemetle Act, azpenee incurred 
by buyer in libel proceedings seek¬ 
ing to secure right to relabel and 
have merchandise released, whldi 
was incurred on aelleKe asauraaoe 
to buyer that he would reimburse 
him for expense Incnrred, and ex¬ 
pense incurred in relabeling goods 
should be Included in computing 
damages for breach of the implied 
warranty.—Porter v. Gtaddod^ en- 
pra. 

41. US—Great Atlantic 4b Pacllle 
Tea Co v Smith, DCArk, 75 
PSupp 156, affirmed, CLA, 170 F.2d 
474. 

48* Ga.—Xational Sheet Metal Co 
V. McKenaie, 8 8R2d 98, 68 Qa. 
App 292. 

55 CJ p 881 note 77. 

48 , Ark.—Acme Brick C6 t. Hamil¬ 
ton, 288 SW2d 658, 218 Ark. 742 
DC—Rimmelsteia v. Bndner, D.C, 
98 F Supp 946 

Ga.—Xational Sheet Metal Oo. v. 
McKenaie. 8 SB 2d 93, 68 Ga.^p 
292 

HI—Spero Blea COrp v WUson, 71 
XR2d 827. 330 HI App 622 
La.—Cobb V Tmett, APP, 11 So 2d 
120 

55 C J p 881 note 78. 
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■uhstitiitlML Of eqnSpnienA 
Where ImpUed warranty that plant 
which defendant sold to plalntUf 
would be ready for operation on oon- 
nection of equipment was 

breached by defendant, plaintME was 
not entitled to recover for added 
costs incurred In putting plant Into 
operation whldh were oocastoned by 
plalntUTs snbatitutlon of equipment 
other than equipment on eltna at 
time of contracts—iSmmelsteln v. 

I Budner, D.GJ>G, 88 FSnpp 946. 

4A Tex.—American Laundry 
Co V Belcher, GlvApp, 158 SW 
858 

Boot money **^-**^4 
The measure of damages for 
breach of warranty in contract for 
sale of apeciiled number of 
that chicks delivered would be of 
certain breed and at least ninety per 
cent pulleta was loas directly and 
naturally reaulting in ordinary 
course of events from Ba<di breach, 
so that court properly allowed plain¬ 
tiff amount of boot money paid by 
him to one from whom he received 
same number of ehldks of apedded 
breed In exchange for those deliv¬ 
ered by defendant.—Preston v. Mont¬ 
gomery Ward 4b Co, 18 A8d 584^ U8 
Yt 295. 

45. La.—Britt V. Lcaderbrand, App, 
99 So 2d 645 

65 OJ. p 883 note 80 l 
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recovered|^<^ and where the defect is of an incon- ( 
sequential or minor character, and one that can eas- | 
ily be remedies by a comparatively small outlay, 
the buyer can make such repairs and chax^ them | 
to the seller,^7 and m some deasions the cost of 
such repairs has been held to be the measure of 
damages,^^ provided it mdemmfies the party en¬ 
titled to compensation.^^ So, too, the cost of re¬ 
pairing the defects has been adopl^ as the rule of 
damages where it was the only one that would do 
full and exact justice to the parties,^** or where there 
was no satisfactory evidence of the difference be¬ 
tween the actual value of the artide and its value 
as vrarranted,^^ and the evidence as to the cost 
of repairs was uncontradicted Where, however, 
the defects are serious, or the madimery is unsmted 
for the purpose for which it was pordiased, or if 
the defects, although not serious^ are such as one 
not a dolled mediamc could not readily locate and 
remedy, the buyer’s damages are not limited to the 
cost of remedying the defects 

Use after knowledge of defects* Where the pur¬ 
chase is of machinery w^ch fdls bdow, and whidi 
rflfi be brought up to, the warranly thereof by the 
seller, the purchaser, if he uses the machmery i 
after knowledge of its defects, when sued for the 
price thereof, can set off only the amount neces¬ 
sary to be expended m bringing the machinefy up 
to the warranty,but where the machmery can¬ 
not, ‘ty the expenditure of a reasonable amount, be 
brought up to the warranty, the measure of buyer’s 
damages is the difference between the purchase 
pnce of the machmexy and its value in the condi¬ 
tion dehvered.^^ The buyer of a madune is not 


entitled to recover from the sdler the cost of re¬ 
pairs to the machme where parts broke when he 
was trying to use it for a particular purpose some 
time after the buyer had discovered the breach of 
the seller’s warranty as to the fitness of the ma¬ 
chine for sudi purpose, the loss being the result 
of the buyer’s use of the machine after knowing 
its condition and not the proximate result of the 
breach of warranty.^^ 

Reasotiableness of amount* The cost of repairs, 
however, must be reasonable m order to be recov- 
cred-Slf 

Agreement to replace defective parts or to repair* 
On the breadi of a guaranty to replace defective 
parts or to twaliy good any defects m the proper^, 
the measure of damage is the cost of suppljung 
parts to replace those whidi have proved defec- 
So the buyer may remedy the defect and 
recover the cost of the materials** and labor,** 
although where the agreement was simply to re¬ 
place defective parts, the cost of the laS>or of install¬ 
ing the new part m the article sold cannot be in¬ 
cluded in the recovery.*^ The buyer cannot; how¬ 
ever, recover pajunents made to the seller for re¬ 
pairs as damages for the seller’s breach of warran- 
^3 iQ the absence of fraud** or the seller’s fail¬ 
ure to make good the warranties contracted;** nor 
can he recover payments to others for repairs where 
the contract did not warrant the property if not 
repaired by the seller.** 

On a breadbi of warranty, the givmg of chedcs by 
the buyer for the purdiase price under an agree¬ 
ment that the seller would put the machine m work¬ 
ing order has been held not to satisfy an eaquress 


eOm Wy—Qoyla v HUl# 319 SW2d 
48, 809 Ey 839— Mom v Tount, 
177 eWSd 873, 396 K7. 416. 151 
441 

66 C J p 883 note 81. 

47. Wis-nJ. L Casa Plow WotJm 
V Nile*, otc., Co, 88 NW 668, 107 
Wia 9 

66 aj P 883 note 88 

4& Ga.—National Sheet Metal Co 
T McEanaie, 8 SIE-Sd 98, 62 Ga. 
App 398 

V Han. 819 SW8d 48. 
309 Ky 889 
66 CJ p 888 note 88 

40 ^ NC—Hepdle/Pynea Mfa. Oo ▼. 
Baaton Cotton Oil Co, 68 SB. 676> 
160 NC 150, 184 Axn.SJEL 899. 

66 C J P 882 note 84. 

SOu US—StmweU, eta, Ufg Oo v 
Fhelpa, Wla. 9 SCt 601, ISO US 
680. 88 LuBd. 1086 

81. NT—Lodcwood V Dewey, 60 
NTS 471. 88 Mlao. 761. 

77CJS—84 


sa. NT.—Lockwood V Dewey, au- 
pnu 

S3. Va.—Ney v. Wrenn. 84 8-E, 1. 
117 Ya. 86. 

ea. M!m^. B OdtCo V Mailnsp, 

106 So 688, 141 Mlaa. 402. 

66 CU P 888 note 89 

S3. ICaa.—or B Colt Co v. Cooley. 

107 So 891-^. B Colt Co. v Mar 
alngo, 108 So 688, 141 MIm 40S 

S3i Ind.—Schaefer v. Fiedler, 88 
NB.2d 810, 118 IndJkpp. 328 

ST. Waah.—Fairbanks Steam Shovel 
Co. T. Holt 4b Jeffery, 140 P 894, 
79 Wash. 861, ljJaJL1915B 477 
56 GLJ p 882 note 91 

S8; l 4 L—Cobb V. Truett. App, 11 
So 2d 120 

43 CJ p 787 note 13 

SOL La.—Cobb v Tmett, supra. 

65 C J P 882 note 93 
VoOoe oC Bpedal seed 
Where aeUer of reficiseratina 
plant; althoush ajreeina to replace 
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defective parts and limiting liability 
to sucb undertaking; subeeauently 
refused duidicate parts except on 
payment of price thereof seller, 
notlded of buyer’s special need, was 
held liable to buyer for prloe of new 
parts tbns exacted and for damages 
for unreasonably dslaylng shipment 
thereof^—Deiter v. Frick Co., 169 
SB. 297, 169 aa 480. 

eOL DL—Thomas ▼. Ghlosgo Pump 
Co.. 172 HLApp. 614. 

Ohio. Smoot V Footer. 16 Ohio Gir. 

Ct. 612. t Ohio GirJ>eGL 218 
3L TSoLr-Goott T induBtrlal Flnsacs 
Corp, ClvJipp., 268 6W 181. 

38. Ga—Dadwr v. Xntematlonal 
Hemrester Co of America. 166 8JL 
811, 48 GoApp 180. 

38; Gsl—D asher v International 
Harvester Oo.. supra, 
ea Ga.—Dabher v International 
Harvester Co., supra. 

83. Ga.—Dasher v Xntematlonsl 
Harvester Co., supra. 
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wa r ra nty and to terminate the old contract and sub¬ 
stitute a new one, tinder whidi the measure of dam¬ 
ages would be limited to the cost of repainng the 
machine.** In an action for breach of an agree¬ 
ment to repaiTj the buyer is entitled to recover only { 
the reasonable and necessaiy cost incurred in mak- ' 
ing the necessary repairs and may not reco\er for 
repairs exceeding the requirements of the war- 
ranty.w 

Recovery m Addition to General Dam- i 
ages j 

When rspaira by the buytr do not sucoeod In mak- | 
ing tho articio conform to the warranty, ha may roeov- ! 
or. In addition to genoral damagea, tho axponae of mak¬ 
ing auch rapaira, whore reasonable. j 

Wlien repairs 1^ the bt^-er do not succeed in J 
making the artide conform to the warranty, it has 


of a request by the seller to make such repairs,^* 
or a contract that such expense should be paid by 
the seller^* a recovery of sudi expenses has been 
demed*^* as allowing a recovery of double dam¬ 
ages In computing such expense the buyer may 
recover the value of his own time speut in efforts 
to remedy the defect;^* the cost of parts pur- 
chased,^? ^nd ei^enses meurred for freight^* 

§ 379. -Profits 

Unlasa otherwise provfdOd by statvte or by pro- 
vision of the contract of sale* on a breach of warranty 
the buyer may recover a resulting loss of prospective 
profits where they have naturally resulted from the 
breach, provided they are not too remote, speoulstive, 
or If they ere not too uncertain and were within the 
contemplation of the parties or can reasonably be pre¬ 
sumed to have been within the contemplation of the 
parties at the time the contract was made. 


been held in some junsdictions that, m addition to i Under the rule discussed supra § 374 that the 
general damages, the expense of makmg such re- buyer may recover all his damages on a breadh of 

pairs,** where reasonable,** may be recovered, but warranty by the seller a buyer sustaining damages 

m otner jurisdictions, in the absence of notice to,^* is not prevented from recovering anticipated profits 

or acqmescence of,^^ the seller, or m the absence merely because they are such.^* Hence, pro^c- 


eSL aid—Acme Harveatlnr MkrJi. 
Go T Ossperson, 158 a.W. 1068, 
168 aioApp 658 

67. Tex^Booth v Texas BnSldera* 
Supply Oo^ ClvApp., 47 &W2d 
427. 

ea Or—J. Lb Latture ISqulpment 
Co V Gmendler Patent Cruaiher & 
Pulveriser Co. 889 P 1067, 188 Or. 
421 

56 CJ. p 883 Boto 2. 

**As It may be assumed that a 
buyer will spend time and money in 
reasonable efforts to make defective 
goods conform to their warranty, the 
esuiunts incurred or paid for that 
pnipoee should be considered as be¬ 
ing within the contemplation of the 
parties at the time of tho original 
eontrset of sale and, becanso sa<di 
damages proxlmately result from ths 
breach of warranty and can bo as- 
certainod with reaaonablo oartalnty, 
they are allowable.**—Orupe v. Glid^ 
ISO P2d 832, 839, 26 OaLld 680. 
asSentnoky 

(1) It has been held that the cor¬ 
rect measure of damage for breach 
of warranty of quality of article is 
dUBerence between fair value there¬ 
of as it was at time of installation 
and as It would have been if it had 
come np to warranty, together with 
any special damage sustained in ef- 
forta to repair and restore IL— 
Plnmbers Supply Ooi. v Lantef, 183 
&W.2d 739, 280 Xy 623—Chapman 
Drug Cfk. V. Southern Ice Creszn, ice 
4b Kilk Ool. 61 S.W2d 1041, 360 Ky. 
ML 

(3) Ths nec e s sar y and reasonabls 
expensa of trips made by buyers of 
JUiBses in endeavor to eflOet repair | 


, of fomaoo was proper item of re¬ 
covery as element of damage for 
broach of wananty—Plumbers Sup¬ 
ply Co. V. Lsnter, 133 SWId 739, 

I 280 Ky 528. 

I (t) It bu .IM bMn bda. how^ 

■ ever, in a rnimher of earlier cssas, 
thsA plaintiff cannot recover tho dlf- 
I ferenoe between tho value of tho 
• article sold as wairaated sad Its val- 
I ue with the defector and also sums 
expended by him In attempting to 
repair the article, although such re¬ 
pairs were unavailing^ on the 
' ground that recovery of double dam¬ 
ages would be allowed.—Vaughn v 
Shady Grove Hilling Co., 289 8W. 
87, 184 Xy. 826—Stndebaker Corp 
V. HUler, 188 SW 156, 169 Xy 90 
(4) Such damages have also beeni 
held not recoverable as incidental' 
and too remote.—Vaughn v. Shady 
I Grove Milling Co., supra, 
gg, SC.—Smith, etc., Mach. Oo v 
Johnston, 86 SJEL 489, 103 BXX 130. 
86 CJ p 888 note 1. 

OtoodiaiUi 

Where steel power press pnr^ 
chased la valueless at time of deUv^ 
cry, buyer, suing for breach of war¬ 
ranty, could recover axpouditures 
incurred in making repairs only it 
repairs were made In good faith and 
In reasonable expectation of restor¬ 
ing capacity of machine—Qecnge A. 
Ohl ft Co. V. A. Lu Smith Iron Workup 
CCJLMiass, 66 F8d 98. 

VOL Fa^—Arundel Sand, etc:, COb T. 
Irwin, 70 PsJSuper 646 

71. Pa.—Amndtf San^ ete., Oo v. 
Irwin, supra. 

28, KC—Underwood v. Coburn Mo¬ 


tor Cur Co., 83 SJD. 856, 166 M.a 
458. 

Tox.—J L Case Threshing \rmrt'h oo 
V. Beavers, dvJkpp, 361 SW 440 
2SL Ohio —doin Structural Steel 
Co V John J Pool Co., 160 NA 
630, 36 Ohio App. 480. 

Tti Tax.—McCown v Jonning% Ctv 
App., 209 aW3d 408. 

66 CJ p 888 note 7. 

B o duot lcn in pitoo 
Where the buyer has repaired the 
defects, he cannot recover the ex¬ 
pense of the repairs sad also secure 
a reduction la the price —Morehouse 
Ice Ga V. Tooke ft Beynolds, LaJkpp.. 
164 So 408. 

TSi Tex.—McCown v Jennlng% Civ. 

App., 209 8 W2d 408 
55 CJ p 883 note 8. 

76. Wla.—Optenberg v. B kel ton. 86 
NW. 856, 109 Win. 341. 

77. Tex.-^. L Case Thredhlng 

Co V Beavers, CivJkpp., 361 aW. 
440 

7a Tex.—DUley v BstdUit, «9 aw. 

237, 35 Tex.GivJbpp. 645. 

7a Or-Feeaey. etc., Oo. ▼. Btono, 
171 P 569, 174 P. 153, 89 Or 360 
Becoverablllty of proepectlve prodte 
In action for breach of oontrmct 
for defoote in quality, oharacter. 
or title see infra | 563. 

Vatnre ef cause of sotton 
A eauso of acUon for loss of 
profits on future resales that prob¬ 
ably would have been made but for 
breech of warranty is dUBurent from 
and does not include fur dam- 
sges for Injury to buycr*s buslneaa 
or good will resulting from reasle 
of Inferior good% and is not an so- 
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tive profits may be recovered*® vrhere thqr have 
naturally resulted from the breadi,*^ provided they 
are not too remote,** speculative,** or uncertain.*^ 
Further, such profits may be recovered where, and 
only where, they were withm the contemplation of 
the parties** or can reasonably be presumed to have 
been withm the contemplation of the parties at the 
time the contract was made,** as» for example, 
where the goods are sold for a specific purpose 


I made known to the seller,*^ or where ibt seller 
I knew the goods were to be resold,** or knew of the 
j existence of contracts on the part of the buyer 
from whidi such profits would accrue.** 

Smce the buyer must do all he can to minimize 
the loss, as discussed supra § 374, lost profits are 
not recoverable where the buyer could have avoided 
or prevented such loss,** Bshy b, resort to the gen- 


tlon for breach of an eseliislve sales 
agency contract, but Is limited to 
oomSensation for gains prevented by 
inability to maJte additional sales in 
ordinary oonrse of business—Ompe 
V. GUtik, 160 P 2d SSk, 66 Cal ML 680 

SOU CsL—Tremeroll v Austin TraU- 
er Baulpment Co, 287 P.2d 988, 102 
CalJkpp 2d 464. 

M a ss —Hawkins v Jamrog, 179 NJD. 

224, 277 Blass. 640. 79 JLLJL 979. 
NJ—Hxcello Hosiery Hills v 
Hirsoh, 177 A. 96. 117 NJEq 670, 
affirmed 180 A. 881, 119 NJJCq ‘ 
89 I 

NT—Arcd&iteetor Co v. Slomon, 80 i 
NTS 2d 690. 192 Hiaa 819 | 

Tex.—Iowa Mfg Co v Baldwin, Civ ' 
App.. 88 8W2d 994, error die-' 


Wash.—Buob V Peenaoghty Blaehln- 
ery Co, 108 P.2d 826, 4 Waih.2d 
276. 

66 OJ p 888 noto 16. 

Ooaapiitefeloi& 

In computing damages recoverable 
by buyer for breach of warranty in 
sale of machinery based on loss of 
resale profits^ charge for services to 
be rendered by buyer In securing 
business for subpurehasera, which 
was Included In resale price, should 
be deducted.—Grupe v. Glick, 160 i 
P.2d 888. 26 CaL2d 680. 

81. Cal—Grupe v. 011d< supra. 

Ga.—Hall Broa Hatchery v Hendrik 
88 SE2d 870, 72 GaJlpp 187 
NT—Archltector Co v Slomon, 80 i 
N T S 2d 690, 192 Mlsc. 819. 

66 OJ p 888 note 17 

88. lU—Krone Die Casting Co v 
Do-Ray Lamp Co, 18 NEL2d 100, 
297 lU App 602 

S^—Btonry Porter 6b Co v Dacy, 106 
8W2d 818, 268 Ey 666. 

66 CLJ p 888 note 18. 

88. Cal.—<1mpe v. Glldi; 160 P2d 
882, 26 Cal 2d 680 

md.—West Virginia Coal 6k Coke 
Corporation v. Kokomo Sanitary 
Pottery Corp, 21 N.B.2d 442, 106 
Ind.App 687. 

Lsl—M abry v. Midland Valley Dum- 
ber Co. 47 So 2d 676, 217 La. 877. 

65 CLJ p 888 note 19. 

8A Cal—Grupe v. GUdk, 160 P2d 
882. 26 Cal 2d 680. 

66 OJ p 884 note 20. 


(1) Where operation of eatabllShed 
business is prevented or Interrupted, 
as by breach of warranty, damages 
for loss of prospective profits that 
otherwise might have been made are 
generally recoverable because ascer¬ 
tainable with reasonable certainty 
from peat volume of business and 
other provable data.—Grupe v. Glick. 
supra. 

(2) However, a loss of profits 
growing out of a breach of a con¬ 
tract to furnish a machine of a des¬ 
ignated capacity to an unestabliShed 
business Is too uncertain to consti¬ 
tute a basis for the computation of 
damages—Califomia Press Mfg Co 
V Stafford Packing Co, 221 P 846, 
192 Cal 479. 82 A.UR. 114—66 CJ. 
p 884 note 20 

88. XT S —Dlstrlbuldora Del Padficow 
8 A. V. Gonsalea; DdCaL. 88 F. 
Supp 688 

NT—Ardiiteetor Co v. Slomon, 80 
NTS 2d 690, 192 Misc. 819—Paul 
V. Institute Argentlno de Promo- 
don del Intercambio, 79 NTS 2d 
886, modified on other grounds 86 
NTS 2d 661, 276 AppDlv 662, mo¬ 
tion denied 86 NR2d 118, 299 NT. 
698, affirmed 87 NJB.2d 682, 299 
NT. 786 

Tex.—Iowa Mfg Co v Baldwin, Civ 
App., 88 aw.2d 994, error dls- 


88. Cal—Grupe v. GUd^ 160 P.2d 
882, 26 Cal.2d 680. 

66 CJ. p 884 note 22. 

87. NJ —Norry v Sfieetrle Ara 
Sup, 46 A.2d 186 
66 CJ. p 884 note 28. 

8a US—Hubshman v Louis Keer 
Shoe Oo^, CCJLHI.. 129 F2d 187— 
Boyoe v Fowler, DCMass., 87 F. 
Supp. 796. 

66 CLJ. p 884 note 24. 


ie immaterial to buyer's right 
to recover loss of resale profits for 
breach of warranty where, at time 
. of sala seller knows that buyer as 
I a dealer is purchasing for resale in 
ordinary course of business—Grupe 
V GUck. 160 P2d 882, 26 Cel 2d 680 


66 C J p 884 note 2L 
n&eocy of reoo v ary 
Loss of profits because of inability 
to carry out a contract with anothe r 
la not generally recoverable on 
breach of warranty, since such dam¬ 
age is not the usual, natural, and 
probable oonaeouenoes of the breach, 
and. If recoverable at all, such dam¬ 
age must be recovered as special 
damages on the theory that it was 
In the actual contemplation of the 
parties and Induded in agreement. 
—Schaefer v. Fiedler, 68 NJBL2d 811^ 
116 IndJkpp. 226. 


knowledge held i 
Mere knowledge on the seller's 
part that the goods were purdiaaed 
' for resale has been hdd not suffl- 
I dent to make the seller responsible 
for the buyer's loss of profits occa¬ 
sioned by a breach of warranty. 

' U S—Armstrong Rubber Ca v. Grlf- 
j fith, CGLAN.T., 48 F.2d 689—In re 
I Gotham Silver Oou, DGLN.T, 91 
I F Supp. 620. 

N T.—A. O. Anderson Trading Col v 
Brody, 199 N.T& 128, 206 AppJMv 

47 

B9k Texw—Iowa IStg Co v. Baldwin, 
CivJkpp., 82 aW2d 994, error dls- 


Where buyer’s testimony indi c sted 
that he did not purchase farm com¬ 
bine to do custom worl^ he was not 
entitled to recover firom seller for 
lose of profits because of Inability 
to do soybean combining fbr others 
because combine was not satisfac¬ 
tory for soybean combining—Schae¬ 
fer V. Sledler, s u pr a. 
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66 CJ. p 886 note 26. 

sa m.—Haberkom v. Lawrence, 68 
NSLld 621, 829 BLApp^ 494. 

66 OJ. p 886 note 27. 

Sepals of decaottva madiiaecy 
Buyer of defective machinery can¬ 
not permit machinery to remain idle 
for an unreasonable time and delay 
operation of the machinery, and then 
recover damagee for whole period in 
action for breach of warranty, but 
can recover dsmagee only for loas 
of machinery during the period neo- 
esaary to make repsbna—Haberkom 
V. Lawrenoeb supra. 

Buwledge of defeots 
Where buyer need materiels as to 
which warranty was breached to 
make up other products, with knowl¬ 
edge of the defective nature of the 
materials, he may not recover profits 
which would have resulted from sale 
of the completed produeti—Country 
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eral market to replace the defective goods nor 
are lost profits recoverable -where the 3 ' are not due 
solely to the sdler’s breach of wa r ra nty and there 
IS no way of measuring the damages caused by the 
seller^s breach.*^ When the bujer recovers t’le dif¬ 
ference between the actual value of the goods and 
what the value would ha\e been if the goods had 
been as warranted, the loss of a*':iapated profits, 
in addition thereto^ will not be alloured where it 
would result m a dcrdAe recovery for the same 
thing If the measure of damages is provided 
for by statute, there can be no recovery for loss of 
profits where the case does not fall wnthin the stat¬ 
utory provision authorizing special damages.*^ 
Where the contract of sale exonerates the seller 
from liability for consequential damage^ loss of 
profits resultmg from the breach of wrarranty may 
not be recoveredAlso, loss of profits may not 
be considered as an dement of damages where the 
busmess from which they would have resulted was, 
or would have been, conducted m violation of law,*^ 

§ 380. — Interest 

Although tho rocovory of Intoroat m damagot has 


been denied where the demand la unliquidated and the 
amount oannot be determined by computation eimply or 
reference to market values, generally intereat It al¬ 
lowed on the amount of damages from the time of the 
sale or, aa otherwlae held, from the time of payment, 
or from the date of the broaoh of the warranty up to the 
time of the trial. 

Where,the demand is unliquidated*^ and the 
amount cannot be determined hy computation sun- 
pi}** or reference to market values,** it has been 
held in some junsdictions that interest will not 
be allowed as damages for a breach of warranty, 
and mterest on damages will be demed where the 
case IS not withm the tenns of a statute regulating 
the recovexy of mterest and the parties have not 
contracted therefev.^ In other jurisdictions the al¬ 
lowance of interest on unliqmdated chums is discre¬ 
tionary with the jury,* or with the court where 
the case is tried ly the court* Where the demand 
IS not only unliqmdated but is uncertam owing to 
the unsettled state of the law, an allowance of m- 
terest should be refused as a matter of law.^ In¬ 
terest however, has been allowed on the amount of 
damages* from the time of the sale* or, as other¬ 
wise held, from the tune of payment^ or from the 
date of the breach of the warranty* up to the tune 


Club Soda Co T. AzbucklOb 1*1 *hUo la good iUtli 

236, S79 Maaa. 121 Under a atatuto providing that. 

unless the seller knew of the defects 
US—'ibi re Gotham Silvsr Oo, of t,im tilin g sold to de- 

DCLXT^ 61 FSupp. 620. dare them, ho is houndi only to re- 


JMIos to sonar 

The messuTs of damages for ds- 
llvery of defective goods was not the 
profits lost by Inability of buyer to 
resell sneh goods in foreign country 
although seller knew goods were be¬ 
ing purchased for export to foreign 
country and resale there, since sndi 
knowledge was not equivalent to 
knowledge that buyer womd be un¬ 
able to replace the goods whidi he | 
had ordered.—In to Gotham Silver 
Go, supra. 

nsUvecy vlllumt knowledge of da- 
Zbets 

Avdlahillty of a reasonable anb- 
atitute In the market does net pre- 
clnde reco\ery for loss of resale 
profits resulting from breach of war¬ 
ranty. where buyer haa delUered a 
mechanical device to 'vendee accord¬ 
ing to Tcaala oontmet vrtthoui knowl¬ 
edge of fta nnsuJtabllity—Grope v 
GUd; 160 P2d 6S2. 26 Cal 2d 6S0 

SSL Wash —Hallldle Go v TVash- 
Ington Bricki eta, Oa, 126 P 96. 
70 Waeh. SO 
06 GLJ. p SS5 note 28. 

98. Ky—Coleman v Sowdera, 868 
aw 970, 206 Ky 841. 

8A SJl^^Chriatlemson v Hendrie, I 
ela, eta, Ool, 128 N.W. 603.: 

90 SJO 610 

96 CJ p 606 BOU U. I 


Store the price and to reimburse the 
expense occasioned by the sale, a 
seller in good fklth is not liable for 
the buyer's loss of sntlclpated rsa- 
sonsble profits, and the fket that 
the seller manufactured the goods 
sold does not ostabZiah Its knowl¬ 
edge of the defective character of 
the goods so as to render it liable 
for such special damage.—Samuel 
Stamping 4b Bnameling Ga ▼ Mon¬ 
roe Furniture Co, LaJtpp, 171 So 
468, amended on other grounds and 
rehearing refused 172 So. 217 
98. Mina—Despetdi Oven Ca v 
Bauenhorst; 40 NW2d 78, 228 
Minn. 486. 

90L CaL—SheUey ▼ Hart 287 P 82. 
lllCaLApp 281. 

97. DC—FTiet eta, Ca ▼ Llviagw 
stone. 12 F2d 150, 66 AppDC 208 
56 C.J p 886 note 84. 

Intereat for breach of warranty of: 
Seeds or plants see infra I 886. 
TiUe see infra i 886 
98L NT—White V MiUer, 78 NT. 
388, 84 AnaR. 644—White v Mil¬ 
ler, 71 NT 110, 87 AmJEt lA 
89. Cal —Kraailnikog ▼ Dundon, 87 
P. 172, 8 CULApp 40A 
65 cur p 886 note SA 
1. Colo—Denver Horse importing 
Oa T Schafer, 147 P 867, 68 Cola 
S7A 

9L U.S —& F Stnrtevaat Oa v. 
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Champion Fibre Co, Ohio, 888 F 
1, 146 aOA. 188 

Ma—Monlton ▼ Soruton, 88 Me. 887 
Tenn.—Tennessee IFertillxer Co v 
Ihtematlonal Agricultural Cbrp • 
248 SW 8A 146 Tenn. 46A 
8. US—Barrett Oo v Panther 
Bobber Mfg. Oo, aCJLMass., 84 
F2d 888 

Tenn.—Tennessee Fertiliser Oo v 
International Agricultural Corp, 
248 SW 81, 146 Tenn. 45A 
Bstereal from daOe of writ, al¬ 
though claim WMM for unliquidated 
damagea, was held properly allowed 
to compensate for buyer^e delay in 
obtaining compensation for seller's 
breach of implied 'warranty that 
cardboard was fit for candy boxes.— 
Boyal Paper Box Co v Munro A 
Church Oo. 188 NJD. 288, 284 Maas. 
446 

A N.G.—Iiswis V Bountrea 78 NjC 
12A 28 Am-B. 808 

5. U.S—Great Atlantlo A Faclllc 
Tea Oa ▼ Smith, DGArk., 75 
FSupp 15A afllrmed, aCLA, 170 
F2d 474 

Masa—Royal Paper Box Ca v Mun¬ 
ro A Gburcih Co, 188 NJBl 228, 284 
Maas 440 

66 CUT p 886 note 40 
A Tex.—FUlwiler Zlectrlc Co v. 

MoGee, CivJkpp, 211 SW 48A 
66 CJ p 886 note 4A 
7m Tsx^—Routh T, CaroBL 64 Tex. 
289 

a N.T—Miller r. Foltls Flaher, 
Inc. 272 N.Ta 712, 169 Mlsa 8A 
65 CJ p 886 note 4A 
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of the tnaL* 

Where the damages are liquidated, interest will be 
allowed from the date of the demand.^® Wliere 
the buyer recovers the value of an animal, on its 
return to the seller and his failure to replace it 
interest will be allowed on the amount reoovered^^ 
from the tune the animal diould have been re- 
placed.^^ Where the goods are worthless and the 
buyer recovers the price paid, he is entitled to in¬ 
terest on that amount^ from ^e time of payment^^ 
or, as held in some jurisdictions^ frc»n the time of 
a demand.^^ So, too, where the biqrer on a breadi 
of warranty as to quantity recovers a due propor¬ 
tion of the purchase mon^, mterest will be aUowed 
thereon.1* 

Under a contract of sale of madunexy with a 
guaranty of repair of mherent defects, if such guar¬ 
anty is not fulfilled within a reasonable time, the 
buyer may recover mterest on the money mvested 
during the time tiie engme was not m mnniQg or¬ 
der Thus, where a null is idle because of a de¬ 
fect m warranted machinery, the buyer is entitled 
to mterest on the amount mvested m the xmll,^^ 
and mterest on a sum not available to the buyer, 
because of the breach of a warranty of goods, has 
been allowed^^ from the date of t^ filing of the 


§§ 380-381 

complaint,^^’ when this was necessary in order to 
give full compensation to the buyer.^^ 

Where contract rescinded. Where there is a 
breach of ivarranty and the contract is rescinded. 
It has been held th^ the use of the property will be 
set off against the mterest on the purchase money 
paid,^^ but m other cases mterest on the purchase 
money paid has been allowed^* from the time of a 
judicial demand.^ 

§ 381. — Injuries to Property 

Qensrally damages may be recovered if, becauce of 
the defects warranted against, other property of the buy¬ 
er is injured or lost, provided such damages were with¬ 
in the oontempiation of the parties, but the eelier is 
not llabie fOr injuries resulting from a cause for which 
he has no responsibility; nor may the buyer recover 
damages due wholly or In part to his own carelessness 
or neglect. 

Generally dam^^es may be recovered if, because 
of the defects warranted against, other property of 
Itie buyer is injured*^ or lost,^ or he loses the 
use of property,*^ provided sudi damages were 
within the contemi^ation of the parties.^* So where 
material is pnrdiased to be used in connection with 
other material, the buyer may recover in addition to 
the decreased value of the manufactured ardde 
the loss or mjuiy to such other components by rea- 
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Slsatli of animal 

Owner solna for horse's death re- 
soltlnr from breach of wazraxity as 
to feed could recover Interest on 
damages from date of horse's death. 
—Judd V H. 8 Goe & Co, 169 A. 270. 
117 Conn. 610 
Pessoasl Injuries 

In action for breach of Implied 
warranty of food. Interest was held 
properly allowed on verdict from 
date of breach to date of trial, not¬ 
withstanding damages sought were 
for personal Injuries—Miller v Fol- 
tle Fisher, Ino, 27S NTSw 712, 162 
Vise. 24. 

8i KT—MOler v. Foltls Fisher, 
Ino, supra. 

66 OJ p 885 note 44. 
la ILL-^ C N Mfg Co T. Whi¬ 
taker, 144 A. 158, 49 R.L 449. 

2>ate of proposed aetHUBneaS 
Busrer who accepted goods not^ 
withstanding breach of warranty 
was held entitled to recover Inters 
est on damages from date of latter 
proposing settlement—^In re Bus- 
weU's Bstatei, 92 P2d 217, 142 Or. 
299. 

11. Hlohw—GhrlsUe v. CTawford, 116 
KW. 202, 162 lUoh. 400 
18. Mioh.—Christie v. Crawford, su¬ 
pra. 

1& Ky—South Bend Pulley Oo. v. 
W B CaldweU Co, 64 SW. 12, 66 
S.W 208, 21 KyjU 1084s, 1862. 


K C—WUUmmson v Canaday, S6 M.CL 
849 

14. —South Bead Pulley Co. v 

W. B. Caldwell Co. 54 SW 1^ 66 
SW. 208, 21 EyU 1084, 1S6S. 

18b NC—Wllllsmson v. Oanadsy, 
25 BC 149. 

le. GSd—Parker ▼ Barlow, 21 BJSL 
218, 92 Gs. 700. 

17. N CL—Fslrbaaks v Twin City 
Supply Co., 86 SB. 1051, 170 Na 
S15 

la K.a—Criteher v Porter-McNhal 
Co. 47 8JB. 604, 186 HTC. 64S 

I9w tr.S—Barrett Co v. Panther 
Rubber Mfg Co., C.C A Mass,, 24 
F2d829 

ga us—Barrett Oo v. Panther 
Rubber Mfg Cb., supra. 

81. US —Baxrstt Co v. Paafhsr 
Rubber Mfg Co, supra. 

88. By—Soott T. Cl arkson, 1 Bibb 
277. 

a& lA.—Burham T. 16 Za 

Ann. 617. 

84i lAr—Barham v. Hhrl; supia. 

8Bb N.T.—Bllsn t. Hitaoocl^ 286 K 
Ta 740, 247 AppJMv. 47a 

Wash.—Buob V Fesnaaghty Machfn- 
sry COb, 108 P.2d 286, 4 Wash.2d 
276 

66GJ.pS86noteTl. 

Rsoovery of damages for injuries 
to property in action for breabh of 
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contract resulting from defsets In 
Quality, character, or tltla aas in¬ 
fra S 55a 

gala of unsound food for 

(1) Oensrally—Coyls v. Baum, 41 
P 889, 8 OkL 696—66 GLJ. p 886 note 
71 [aj. 

(2) Tha meaaure of damagsa for 
selling unsound food fOr catUs, 
whereby they are made alek and fail 
Off in weight and deteriorate In mar¬ 
ket value, la their dimlnlahed market 
value at the time and place they ere 
Injured.—Houston Cotton Oil Co. v. 
Trammell, Tex.ClvjlpPi, 72 SW. 244. 

Xajuiy to cragm 

WaalL—Ingraham v. Aasodated Oil 
Co, 6 P2d 645, 166 Wakh. 806 
66 CJr. p 886 note 71 £bJ 

88ii OaL—Trsmeroli v. Austin Trail¬ 
er Equipment Co. 227 P.2d 828, 102 
CaLApp2d 464. 

65 CLJ. P 887 note 72. 

lioss of crop 

Wakh.—Buob v. Feenaughty Mkkhin- 
ery Oo., 102 P.2d 126, 4 Waafa.2d 
276. 

56 cur. p 887 note 72 M. 

87. N.T—RnsaaB v. Coming Mfg: 
Oo, 62 NTS. 640. 49 AppJDlv. 610. 

66 cur. p 887 note 78. 

88L Minn.—Schnmialer v. Ehgllah, 
48 N.W 1112. 48 Minn. 208. 

55 cur. p 887 note 74. 
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son of the defects m the matenal purchased So, 
also, loss or injury of other animals by contact 
with diseased ammals as to which there is a breadi 
of warranty is an element of damages.*® 

The buyer may not, however, recover for dam¬ 
age done to other property as an element of dam¬ 
age for breadi of warranty where it appeared that 
the mjury resulted from a cause for which the 
seller had no responsibility,*^ nor may the buyer 
recover damages due wholly or in part to his own 
carelessness or neglect, or that of his agents or 
servants,** as wrhere he uses the arbde after knowl¬ 
edge of the defects ** 

Rent The buyer may recover the fair rental 
\alue of his property, the use of which he is de¬ 
prived of because of the breach of warranty,*^ 
but he IS not entitled to recover the stipulated rent ' 
due on his tenant’s failure to pay where such dam- 
^es are too remote and uncertain ** 

§ 382. -Injuries to Business 

Damages f 6 r Injurisa to trade or business may be re- 
ooverod whens thoy ere the proximate result of the i 
breach and were within the contemplation of the parties. * 


Although a reco\ery of damages for injuries to 
trade or business has been denied m some cases 
in an action for a breach of warranty** as being 
too remote and speculative,*^ according to other de- 
asions such damages are recoverable where they 
are the proauniate result of the breadi,** and pro¬ 
vided they were within the contemplation of the 
parties.** There can be no recovexy of damages 
for loss of busmess, however, if sudi loss was oc¬ 
casioned by the bujer’s negligence*® or by his per¬ 
sisting m the use*^ or sale** of the defective goods 
after he has knowledge of the defect 

Where the seller agrees to repair defects, the 
buyer cannot recover for alleged loss of busmess 
for the time reasonably consumed m making the 
repairs,** but unreasonable dday m furnishing re¬ 
placements of defective parts m accordance with the 
i^reement of the parties may warrant recovery 
for injury to busmess where the seller had notice 
of the special nature of the busmess ** Where the 
seller’s attempt to make a machine work is unsuc¬ 
cessful, whereupon he replaces it with a new ma- 
chme, damages due to the delay are not recover¬ 
able, the buyer not having demanded a new machme 


as. WT.—Seydel Slfg Go v. lifttko- Uato la good fUlSi 
wits, ITS 2TT.8 529 I Under a statute providing tliat* 

56 C J p 886 note 70 ‘ unless tbe seller knew of the defects 

aa Ga.-^iiowden v Waterman, Z1 ^ tMng sold and failed to de- 


SE. 110 105 Oa. 384 


. Clare them, he is bound only to xe- 


Pa.—Balliet v Golubics. Oom.PL, 85 the price and to relmburae the 

expense occasioned by the sale, a 
Holman, S Tenn. MUer in good fUth is not liable for 
the buyer's loss of patronage or in¬ 
jury to good wHI and credit stand¬ 
ing; and fSet that sOller manufao- 


Berks Co SOa 
Tenn.—Glover 
App ITS 

55 C J p SST note 75 
81. Ey—Plumbers Supply 


Go 


138 &W.-d 788. 280 Ky. 

ti\e character of the goods so as to 
Bepalrs by render It liable for such special dam- 

In action for bxeaA of warranty —Samuel Stamping & 

of oil burner, seller would not be co v Honroe Furniture Co, IslApd 
liable for damage to house io which 171 So 463, amended on rthw 
bmer^iutalled caused^ work ^unda and rehearing refused 173 
performed by workmen who were qq 217 
selected, emplosred and paid by the 

luver to repair oil burner—Ellen v g?. HI—Krone Die Casting Go. v. 

SS 6 XTK 740. 347 App. | ©o-Bay Lamp Go, 18 NESd 100, 

*** i 297 HLApp SOS 

66 CJ p 88 . notaTS . pifeston, 6 aW.Sd 1062, 334 Ky. 

88 . US—a a Baibar Kin., etc., I *7® 

Co. V Brown Hoisting Mach. Col, i 

Ohio, 25S P 1 , 169 CC-A. 139 » US—Boyoa v. Fbwlsr, Da 

aa cal— Cohn V Beasemer Gas En- ' PSupp 79S. 

gins Co. 185 P 200. 44^Sp M., KV-Rudolph WUrUtser Co. v. Kanf- 
55 C J p 887 note 78- ! *n«i-Straua Go., 118 aW.Jd SOS. 378 

Ey 149. 

8S. Cal—Calm r Tt aww i M r Gm 58 Cjr p 888 note 88 . 

Enpin. Ool, oapra. 


own 




86 GaL2d 864 
H.T—Cramerton miii« v Nathan 4b 
Cohen Co., 348 N.YJ3 359, 331 App 
Dlv 38 

88 . GaL—Stott T. Johnston, 839 P 3d 
348, 86 CaLXd 884 
56 OJ p 888 note 84. 

Arttolss sold for genavsl pnxposss 
Sauer's liability for damages for 
breach of warranty must be worked 
out on terms wlil<A may reasonably 
be supposed to have been within con¬ 
templation of parties, sad no such In- 
, demnlflcatlon against loss of good 
; will may ordinarily be deemed an ele- 
, meat of recovery where articles are 
' sold as merehaadlsa for genaxal pur¬ 
poses rather than for a particular 
purpose which la known by seUer at 
I time of sale and where It appears 
I that buyer relies on seller's Skill or 
i Judgment.—Stott v Johnston, supra. 

I 

<40. Mo—Gsxony wnia y. Back, 
App, 208 SW 868 


55 CJ p 887 note 79 

HI—Krone Die Casting Oo 


Good win 

I Loss of business good wffl is a 
^ _ - I proper element of damage where 

lAmp Go., 18 N.E.Sd 100, shown by evidence as flowing from 
397 niJLpp 803 I use Of unfit material recei\ed from 

eS CJ. p 887 note 8 L lone who warranted it to be fit 
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OIL Ue—George v. Crowder. CCA. 
NO, 287 P. 68 

Ho—Saxony MlUs v. Hbdk, App, 208 
aw. 863. 

82. Ga.—Cooper v National Pertills- 
er Go.. 84 SJE. 860, 183 Ga. 529 

88 , Iowa.—Rudolph Whrlitser Co v 
Rhea, 126 NW 845, 147 Iowa 882 

4A. SC—Deiter v PriOk Co., 169 a 
EL 297,189 aC 480. 
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during the time the seller was attempting to repair . an action on a breach of warran t y, where such 
the first one 1 injuries are the natural and probable result of the 

! breach,^® and are not too remote^®^ provided they 
§ 383. — Personal Injuries ^ were within the contemplation of the parties.®® It 


A rMovsry may be had for personal Injuries In an 
action on a breach of warranty, %ifhere such Injuries are » 
the natural and probable result of the breach, and are , 
not too remote, provided they were within the oontem. . 
platlon of the parties; notwithstanding the Injury Is to ; 
a third person not a party to the contract, the buyer j 
may recover damages from the seller If the buyer by 
reason of his relation to the person Injured ie liable to 
him fdr the Injury. 

A recovery may be had for personal mjuries m 


has been further held that damages for personal in- 
junes are recoverable, although there was no fraud 
m the warrant*®® Thus, where a horse is war¬ 
ranted to be gentle, the bcQrer may recover for per¬ 
sonal injunes received because of the horse's viaous 
diaracter,®® and the buyer may recover for per¬ 
sonal mjunes suffered because of a breach of war¬ 
rant}' that food IS fit for the purpose sold.®^ Where 


46. Tenn.—SomervlUe v. Gullett Oin 
Co. 194 SW 679. 1S7 Tenn 509 

40. Md.—Oocpns nOm anoted la 
Child's Dinlna HUl Co v Swingler, 
197 A. 105. 109. 178 Hd. 400 
Ho ■-Ooagpns jtBls oftted la Nemela v. 
OooarOola Bottling Co of St. Ijonls, 
▲PP.104SW2d 778, 777 
NT—SchUok ▼ New York Dugan 
Broa. 2S NTSSd 2S8. 175 Hiec. 
182—Genoung ▼ Daniel Beeves. 
Inc.. 268 NTS 825. 149 Hlac. 515 
Or—Stonebrlnk ▼ Highland Motors, 
187 P 2d 986. 171 Or 416—Wells v 
Oldsmoblle Co of Oregon. 85 P2d 
282. 147 Or 687. 

Pa.—BIbbert v Philadelphia BSleetrlo 
Co, 191 A. 884. 126 Pa.Super 851. 
afllnned 198 A. 828. 880 Pa. 257 
65CJ.p 888xiote90 
Ant om o bl le 

In action by pnrdhaser of eotomo- 
bUe against menufaetorer to reoover 
on theory of breach of wananty for 
Injuries sustained when antomoblle 
overturned, damages would not be 
assessed under usual rule of differ¬ 
ence between value of article as sold 
and Its value had warra n ty been 
proved, but purchaser was entitled to 
recover for Injuries proxlmately re¬ 
sulting from brea^—Bahlman v 
Hudson Motor Oar Co, 288 N W 809. 
290 Ml<di. 68S. 

Boof 

eickness resulting ftom conditions 
cansed by leaking roof was held ac¬ 
tual damages for whl^ recovery 
could be had In action for breach of 
warranty regarding roof—Bedcer 
Roofing Co V Pike. 160 So 693. 280 
Ala. 289—P Becker Asphaltum Roof¬ 
ing Co V ICurphy, 141 So. 680, 224 
Ala. 655. 

Award held aot exc essi ve 

USor-Raymond v J R Watkins Co. 
DCLMlnn., 88 FSupp 982. reversed 
on other grounds* CJL. 184 F2d 
925. 

47. Colo—HlUott V Parr, 66 P2d 
819. 100 Colo 204 

XdkeUhood of Injury 
Only where defect in article sold Is 
of sort likely to cause injnrv which 
took place may damages for su(di 
personal Injuries be recovered.— 


Jones V. Pittsburgh Plate Glass Co.. 
17 NW2d 562. 246 Wls. 462 
OttUnteslBg of 

Where retail hardware merchant 
sold riveting hammer to mechanic^ 
who had equal opportunity with the 
merchant to Inspect the hammer, and 
the day following the sale, while the 
mechanic was using the hammer, a 
particle fiew from It Into meChanlcTs 
eye. and there was no fraud or mis¬ 
representation, the merchant was not 
liable for the loss of the mechanics 
eye on ground of breach of warranty 
of soundneas, alnee the loas of the 
eye was not the natural and probable 
reault of the breach of warranty, or 
within the contemplation of the par¬ 
ties at tha time of the aale, and since 
the merCbaiit was not an Insurer 
against undlsoovsrable defects in the 
hammer—-amis v Montg om ery 6b 
CrawfCrd. 200 SA 88, 189 SLa 72 

48. Dd —MCZiOchlan v Wilmington 
Dry Goods Co. 22 A.2d 851, 2 Terry 
878 

Md.—OMpiui rads qsoted In Child's 
Dining HSU Co v ISwlngler, 197 
A. 105. 108.178 Md. 490 
Mhss.—Paradis v A. Ij. Nichols Co., 
12 NB2d 862, 299 Mass 284 
NH.—Wadlelgh v. Howson, 189 A. 
885. 88 NK. 865 

Or—Stonebrlnk v Hli^hland MCtors, 
187 P 2d 988. 171 Or 415 
Pa.—Bbhert v Philadelphia Bilectrlc 
Co. 191 A. 884. 126 Pa.Snper 851, 
affirmed 198 A. 228. 880 Pa. 257 
S^C—Bills V Montgomery 6b Craw¬ 
ford. 200 SB. 82. 189 Sa 7A 
55 OJ p 888 note 91 
Mistake la maasusemeBl 
Where buyer bought pane of glass 
for spedsl purpose of fitting It In 
window frame of certain dimensions, 
and seller knew of that purpose, per¬ 
sonal Injuries sustained by buyw al¬ 
legedly as consequence of seller's 
mistake in measuring pane were not 
within contemplation of partiea. ao 
they could be included in dam¬ 
ages for breach of the express war¬ 
ranty—Jonea v Pittsburgh Plate 
Glass Co.. 17 NW.2d 662, 246 Wla. 
462 

49. Md . O or pna rads gaoM In 
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Child's Dining Hall Co v Swingler. 
197 A. 105, 108, 178 Md. 490 
NT—Greco v. 8 S Kreage Co. 12 
NB.2d 557, 277 N.T. 28, 115 AJUR. 
1020 

55 CJ p 888 note 9A 
60 l Mioh.—Droracek v Goldstein, 19 
N.W8d 888. Ill MlCh. 680 
55 C J. p 888 note 9A 

51. Conn.—Saplente v Waltnch, 16 
A.2d 417, 127 Conn. 224—Burk- 
hardt v. Armour A Co. 161 A. 885, 
115 Conn. 249. 90 A.Ut 1260 
IjS^—D oyle v Fuerst. 8 Orleans App. 
40A 

Mo—Nemda v Coca-C o la Bottling 
Co of SL Iionla, App.. 104 8W2d 
778 

NH.—Wadleli^ v Howaon, 189 A. 
865. 88 NH. 865 

NT—McAllister v Stevens ft San¬ 
ford. 866 NTS. 142. 147 Mlsc. 817 
Pa.—West V. jCatssftmas. 162 A. 685. 
107 Pa.8nper. 118. 

Bktnzsl sad usosssssy sosstt of 

Personal Injury to buyer was the 
natural and necessary result of 
b r ea c h of warranty that arUdo or¬ 
dinarily used for human consumption 
was fit for that purpose reasonably 
within contemplation of parties when 
aale was made—Greoov 8 8.B>esge 
Co. 12 NB.2d 667. 277 N.T. 26. 116 
AJUR. 1030. 

Amount of awufi 
(1) Award held not excessive gmi- 
erally 

Conn.—Saplente v Waltndi. 15 A.2d 
417.127 Conn. 224 

Mo—Helms v. General Baking C9o, 
App. 164 8W3d 150. 

(8) In action for food poisoning, 
verdlet for exact amount of damages 
Claimed in petition did not necessari¬ 
ly Indicate jury's hiss or prejudice. 
—Stanfield v F W Wodworth Go., 
58 P.2d 878.148 KSa. 117 
(8) Damages held excessive.—Hkb- 
tieaburg Coca Cola Bottling Co. v 
Ckwley. Mias.. 2 So 2d 148 

Impairment of buyer's ability to 
work could be considered in assessing 
damages for lllneas resulting from 
breach of ImpUcA warranty of fltaeaa 
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goods are ivarranted and fhe warranty is in effect 
a warrant that they are not dangerous to use» the 
hoyer may recover for personal mjunes resulting 
from a breach of fhe warranty;^^ but, where the 
'warranty is merely that a machme is of good ma- 
tenal and durable* a personal injury' due to the 
breaking of the machme cannot be regarded as an 
element of damage* smce it cannot be jHesumed 
that it was m the contemplation of the parties.^* 

The buyer cannot of course recover consequential 
damages for breadi of warranty if his neghgence 
contnbuted to the mj’ury 5* or if he persisted in 
the use of the article after knowledge that it was 
unsafe 55 it has been held that there can be no 
recovery for physical injuries resulting sole^ from 
mental and emotional disturbances arising fn»i the 
breach of 'waiTanty;^* hut there is some authority 
apparently to the oontiaxy.^^ Recovery may not be 
had for the buyer’s death where the statute giving 
the right of action for injuries resnltmg m death 
b Inmted to injunes resnltmg in death caused 1y 


negligence or a willful* malicious* or fdomous act* 
and m such case plambff may recover only ex* 
penses for medical attention* and damages for de¬ 
ceased's pam and suffering until deafh.55 

Injuries to third persons. Althou^ the seller 
has been held not liable on hb warranty for per¬ 
sonal mjunes m an action tty a third person not a 
party to the conti:act,55 if the buyer by reason of 
his relation to sudi person is liable for the mjunes 
the buyer may recover damages for such mjunes 
from the seller,such damages being hdd not too 
remote *51 and* udiere a judgment for damages for 
personal mjunes sustamed tty reason of the defect 
has been obtamed against the buyer* the amount of 
such judgment may be reoovere^^i im^ the ex¬ 
pense of defending fhe action*5S where notice was 
gi ven to the sdler to def end.*^ 

§ 384. —— ESect of Resale 

Ordinarily the buyer’s recovery of general damages 
Is not aireoted by the amount reeelved on a reeale of 


of food, even thonglL buyer’a ealair 
comtim^ to be paid.—Holt v. Vann, 
200 XEL 408.104 Vasa 21. 

SO. Fa.—Bbbert v Philadelphia 

Electric Go. 101 A. 184. 120 Pa.Sn- 
per 851, affirmed 188 A. 828, 8S0 
Pa. 257 

55 CJr p t88 note 01. 

Where the tenna of a wamnty 
are each that It la clear that the Idea 
of personal safety In the nee of goods 
was in the eoatemxdatlon of the par¬ 
ties, the buyer is entitled to recover 
his damages for personal Injuries re¬ 
sulting prozlmately from their use — 
aCcLsehlan ▼ Wilnungton Dry Goods 
Co, 22 A.2d 851, 1 Terry, DeL, ST8. 
BA N’T.—Blrdsfager t. ICdConnlck 
Harveetittr Mach. Oql. 76 NEL Oil, 
183 NT 487, 8 URA.,NS, 1047 
BA NT^Baxey v J. B. Cblt Oa. 04 
NTS 50, 100 AppDIv 108. I 



Purchaser, who bought automobOe 
on reliance of manufacturer’a repre¬ 
sentation that automobile had a nni- 
ateel top, was held entitled to reeov- 
ery on theory of breach of warranty 
tnm manufacturer for loJurieB ane- 
tained when automobile overturned 
and pnrdiaaer^ head was gaaned on 
seam Where two pleeee of steel had 
been welded together at line approx¬ 
imately above drlver’e seat notwlth- 
Btanding pin«baaer*s negUgence 
eaaeed automobile to overturn.— 
Bahiman v. Hudson Motor Car Go, 
288 N.W too. 290 30dh. 088 
SB. GDlar-«Uott V. Parr, 00 P.2d 
OlA 100 OalOL 284. 

2LT—ffipaCelB V John Ifnlllns A 
Bobs. 4# NTBJd »A MO AppDIv. 


065, afflimed 54 NELld 881, 292 N. 
T 685 

65 GJ p 889 note 5L 
58. U S—Toong v. Great Atlaatle A 
FacMo Tea Oa, DCPa., 15 FSnpp 
1018 

Ifesa,—Wheeler v. Baleetrl, 88 KJL2d 
182, 884 Mhsa 857. 

87. CaL—Medelroe v. Coca-Cola Bot¬ 
tling Co of Turlodk, 185 TM 670, 
57 CalJtpp 2d 707. 

Visa—Bledenfaam Guidy Ca v. 
Voora 180 Sa 088, 184 Hiss 781. 

68. Gona—BorKhardt v. Armour A 
Ca, 101 A. 880. 115 Conii. 849, 90 
JLLuIL 1200 

60. Tea—Talley v. Beever, 78 SwW. 
28, 88 TeaClvApp. 076. 

SQL US—Texas Votorcoaefaes v A 
C F Motors Go, C GLAJPa., 164 F Sd 
9L 

NHl—Wadle'gh ▼. Howson, 189 A 
865, 88 NH. 806. 

55 G.J p 888 note 9A 
XaJmgr to employee 

(1) Generally, oonsequentlal dam- 
egea sustained by buyer of arttele 
because of hla responsibility for In¬ 
jury to his employee while using ar¬ 
ticle for its Intended purpose, are 
not too remote to be recovered In ac¬ 
tion against manufacturer and seller 
of article for breach of warranty of 
its fitness for such purpose, where 
they knew use to which buy e r In¬ 
tended to put ortida—General Home 
Imp Oo V American Ladder Cou, 56 
A8d lie. 28 NJVise. 24—65 CLJ p 
888 note 98 UbJ 

<8) Howe\er, bnyer could not re¬ 
cover from eeller for amount buyer 
paid under Workmen’s Oompensatlon 
Act for death of employee on theory 
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of br each of warranty as to article 
causing death since damages for 
death are not recoverable as a breach 
of contract.—Sterling Aluminum 
Products V Shell OU Oo, aOAVo, 
140 F8d 881. certiorari denied 64 8. 
Ct 1378, 828 US 781* 88 USd. 1588 
Xajnzy to wife 

A hus’band Is presumably liable 
for medloal expenses Incurred by his 
wife, as regard hnaband’s right to 
recover tor snCh eaa»enses* on ground 
of Imifiled warranty, from dealer who 
sold husband bed containing latent 
defects, which caused injuries to wife 
for which medical expensee were neo- 
eesary—Paradis v A Nichols Co, 
12 NE2d 868, 299 Mass. 884. 

SOL Mo—London Guarantee, eta, Co. 
V. Strait Scale Oa* 15 SW8d 706. 
828 Mo BOA 
Defeettfe ladder 

Damages sustained by buyer of 
ladder because of buyer’s lleblUty 
for Injuries to emplosree thereof as 
result of fill from ladder when a 
rung thereof broke were within con¬ 
templation of both buyer manu¬ 
facturer of ladder and natural result 
of manufacturer’s and 8eller*a breach 
of warranty of ladder’s fitness for its 
intended purpose* so as to authorise 
recovery of such damages from men- 
ufaoturer end seller—General Home 
Imp. Col V. American Ladder Go., 58 
A2dll6,26NJMlecL2A 
6A Vo^London Guarantee, eta, Oo 
V. Strait Seale Oo., 15 SW.2d 766, 
881 Mo 602 
65 CLJ. p 888 note L 
68, Mo.^—^London Guarantee^ eta* Oo 
V. Strait Scale Go., supra. 

SA Mo.—London Guarantee etc.. Go. 
T. Strait Scale Col, supra. 
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th« goods Any loss dirsctly rssultlng from the brsscli 
of warranty on s rssalo of tho goods may bo an slemsnt 
of damsgss, so that the buyer may recover all expenses 
connected with a final adjustment, such as the trouble 
and expense of replacing defective goods and the settle¬ 
ment of claims, unless such damages are excluded by the 
contract. 

The buyer has a right of action for a breadi of 
warranty notwithstanding a resale of the goods as 
discussed supra § 3S2, and ord-narily the buyer's 
recovery of general damages is not affected by 
the amount received on a resale of the goods, 
although the resale is made without a warranty.^^ 
except m so far as such amount may, m the ab¬ 
sence of other evidence, be considered as evidence 
of the value of the goods^ as discussed sufura § 367. 
It has been held, however, that, where property is 
bought on a warranty that it is of a certain quahty 
for the purpose of resale, the measure of damages 


is the difference between the price brought on re¬ 
sale of the property and the price it would have 
brought if it had corresponded with the warranfy,*^ 
or the difference between the purchase price and 
the resale pnce,^* plus the profits which would 
have been realized, as discussed supra § 379. 

Ordinarily aiy loss directly resniting from the 
breach of warranty on a resale of the goods may 
be an element of damages.^^ Thus, the buyer may 
recover all expenses connected with a final adjust¬ 
ment of the sale,^® sudi as the trouble and expense 
of replacing defective goods?^ and the settlement of 
claims,^^ unless such damages are excluded by the 
contract,?* or are regarded as not withm the con¬ 
templation of the parties.?^ The expenses mcurred 
m making the abortive sale may also be mcluded 
in the damages,?* provided such diarges and ex¬ 
penses are reasonable.?* It has been held, however. 


65. Tftz.—MeOown v Jumlags, Ctr. 
App, 109 SWSd 40S 

66 C J p 889 note 8. 

SSL Ind.—K-W Ignition Go. v Green¬ 
ville ICetel Prodnota Go., 114 NJBL 
989, 66 IndApp 846. 

66 GJ p 889 note 9 
67. NT—Sgbert T. Banford Pro¬ 
duce Go, 86 N.Ta 1U8, 98 App. 
bit 868 

66 G J p 878 note 74 Cml 
68i NJ—Xitssberger v. BMlogg; 78 
A. 67. 78 N.JXAW 86. 

Ohio —Morris r. Barrett. 84 Ohio St. 
801. 

66. ns—Boyce v. Fowler. DC. 
Maas, 87 FSupp. 796—Bobert A. 
Reltihard. Inc., t Bd. Dunwoody 
Go. DGPn., 46 FSupp 168 

Ohio—Oglesby Granite Quarries v 
Schott Monument Co, 6 N B.8d 766, 
64 Ohio App 196 
66CJr p 889 note 18 
TO. US —Boyce v Fowler, BC. 

Mass, 87 F Supp 796 
Ohio—Oglesby Granite Quarries t 
Schott Monument Go., 6 NJS Sd 766. 
64 Ohio App 196 
66 C J p 889 note 18. 
jraUuxe to nake tests 
Where seller breached warranty to 
famish buyer a special electrleal 
relay of guaranteed Quality and buy¬ 
er InstaUed relays In Its machines 
without adequate testing and shipped 
machines to customers who returned 
them because of defect in rOlay, sellp 
er was not liable for buyer's expense 
incurred in crating, reassembling; ad¬ 
justing, and transjMrtlng defaotlTe 
machines returned by buyer's eosto- 
mers.—Guardian SSeotrie Mflg: Go. v. 
National Mineral Go., 49 NJBLld 876. 
819 HLApPw 648. 

71. Ohio—Oglesby Ofanlte Quarries 
V. Schott Monument Go., 6 NJBM 
766, 64 Ohio App 116. 

66 CJ p8S9notel4. 


BiOa against double r eoovesy pre¬ 
cluded dealer recovering from manu¬ 
facturer for breach of warranty from 
also reooverlng cost of replacing 
worthless merchandise sold to cuato- 
mera—Sherwin-Williams Co of Tex¬ 
as T Offenhauaer, Tez.ClvApp, 48 
SW8d 869, error refused. 

TSi Mass.—Boyal Paper Box Go. v 
Munro A Chnrdh Co., 188 NJOL 888, 
884 Mass 446 
66 CJ* p 889 note 16 

Baals of liability 

The liability of manufacturer to 
make good to retailer damages whl<dL 
retailer Is oompelled to pay to its 
customers for sale of defeotlvs mer¬ 
chandise is based on breach of war¬ 
ranty by manufacturer and includes 
the item of damage as consequential 
sad foreseeable when warranty was 
given —Liberty Mut. Ins Co. ▼ 
SheflaF-lynn. Ihc.. 67 NY&Sd 707. 
186 Mlao. 689, sArmed 81 NTS 2d 
878, 870 App bit 886. appeal denied 
88 NT.S2d 601, 870 AppJDlv 898. 

Out of court settmsBt 
Fact that buyer, out of couit, made 
reasonable settlements with Its cus¬ 
tomers to whom buyer was legallv 
liable fbr candy whl<dk spoiled when 
packed in boxes maanfactnred by 
buyer from cardboard bought from 
seller, was held not to preclude buyer 
from recovering payments made on 
settlements, in aetUm against seller 
for breach of Implied warraiity that 
cardboard was fit for candy boxes^— 
Boyal Paper Box Go ▼. Munro 6b 
Ghurch Go., 188 NJL 888. 884 Maaa. 
448. 

Aso o n at ing for goods g stmu id 
Whers buysr who pur chases mcr- 
duiTidlse for res ale finds that stUer 
has broken wamtaty. and Imyer 
plana aetUsment with his customers 
allowing them privilege of keeping 
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aome of the defective merehandlae, 
reoelTing compensation on account of 
that dafectlve merchandise^ and ro- 
tumlng other defective merchandise 
to buyer for full or partis! eredlt, and 
buyer also se4ks dsmsges from his 
seller, buyer has a duty to aeoount to 
the seller by way of set-off or other¬ 
wise for the value of tho goods which 
the buyer's customers will return to 
him, sad buyer does net have alter¬ 
native legal right to require original 
seller to make a hybrid settlement 
with him and thus both pay money 
and take hadk goods.—Boyce v. Fowl¬ 
er. BGMaas., 87 FJSnpp 798 

Fact that dealer had not refunded 
all money rooeived for merofaandiae 
sold to customers did not lessen right 
to recover ftom manafaetorer for 
breaidi of warranty—Sherwin-Wil¬ 
liams Co. of Texas v. Olfohhsnssr, 
Tex.GivApp., 48 S.W8d 869, error 
refused. 

Ta; Pa.—Joaeph v. Biehsrdaon, 2 Fa. 
Super. 808. 

7k N.T—Ckamlkow-Bionda Go t 
F ederal Sugar Befining Co., 178 N 
BL 918. 856 NT. 88. 88 XJLJL 1426 
HOtleo to siOw 

Plaintiff was hCld not entitled to 
recover amount paid customers In 
settlement of elslma for breach of 
warranty In contract to deliver gooda 
where original seller had no notlee 
of special drcunstancea making spe¬ 
cial loss probable—Csaznikow-Bion- 
da Co. V Federal Sugar Befining Go., 
supra. 

75. lU.—Hbdgman v Stats Line, 
oto., B. Co, 46 BLApp. 896. 

Neb.—Pnntsnsy-Mltdiell Mty Co. v 
T. Ck NorthwaU Co., 91 NW. 868, 
66 Nob. 6. 

7B. Neb—Punteney-MitcheU Mfg 

Co. V. T. G. NorthwaU Go, supra. 
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that the buyer cannot recover for voluntary abate¬ 
ments in price to his vendees Also, where the 
terms of the contract of resale provide for deliv¬ 
ery of goods different from those provided for in 
the onginal contract, the buyer may not recover 
expenses incurred in adjusting the contract of re¬ 
sale and his contemplated profit on the resale.^^ 

\\’''icre goods are sold with a w ar r a nty and the 
vendee resells with a similar warranty, which is 
broken, the first purchaser may, m a proper case, 
recover the amount of his probable liability to his 
vendee,*^ i\hen sudi damage may reasonably be 
supposed to have been within the contemplation of 
the parties at the tune the contract was made as 
the probable result of a breadi of the warranty,^^ 
such damage not being too remote.^^ This is Ihe 
rule notwithstanding the buyer has not settled with 
the subpurchaser or suffered judgment^ If the 
suhpurchaser recovers judgment on such warranty 
against the buyer, the amount of such judgment 
has been hdd to be the measure of damages against 
the onginal sdler.^s and this is the rule, although 
the buyer obtained a settlement with his vendee 


for a smaller amount^^ In addition to the amount 
of the judgment agamst him the buyer may recov¬ 
er counsel fees^^ and expenses incurred in de¬ 
fending the action brought hy the subpurchaser,8< 
where reasonable m amount,^^ provided proper no¬ 
tice was given to the seller to defend.^^ 

If the buyers exercise acts of owner^p after 
ascertaining the defects, the measure of damages is 
not the expenditures made m selling the goods, 
but the difference between the actual value and the 
value of the goods if as warranted.^^ Where the 
buyer’s customer refused the goods because of a 
breach of warranty, then, m accordance vinth the 
rule that the buyer has a duty to mitigate ffie dam¬ 
ages^ he must exercise good faith, reasonable judg¬ 
ment, and diligence in making a resale;^^ and if, 
because of a ffulure to do this, the seller suffers 
a loss thereby, the btQrer cannot enforce the gen¬ 
eral rule of damages permitting a recovery of the 
difference between the value of the goods as de¬ 
livered and the value if as warranted.^* So, too, 
damages caused by the buyer’s n^hgence in con¬ 
tracting a resale are not recoverable.^ Ordina- 


77. XC—Hubbard v Godwin, 98 8 
E. 182.178 Xa 174. 

78- Or—^Zn n BusweU*a BrtatOb 22 
P 2d 817,143 Or 299 
7^ US—Robert JL Reicbard. Ine, 
▼ EsL Dunwoody Go, 48 

FSnpp 168 

cal—Ompe v QUtik, 180 P.M 8SS, 26 
CaL2d8S0 

XC—Davis T Badford, 98 SJBL8d 
822. 233 XC 28a 
85 CJ p8S9iiote29. 

PStana laolo zigbt 

Wbere foods are sold witb a war¬ 
ranty to a dealer, it must be assumed 
that the dealer may resell them with 
a similar warranty to a anbpurehas- 
er, and, if this is done and the aub- 
purcbaser reeovers damafts from the 
dealer, the dealer has a prfma fade 
rifht to recover auch damases 
against the seller who orifinaUy sold 
him the goods—Aldridfe Ubtors v. 
Alexander. 9 8E.2d 489, 217 XC 
780. 

BX KJ^Usabergar t SSsUosb; 71 
A. 87. 78 X.JLaw 86. 

81. Pa.—Fred Wolatenholme. Zhe. v. 
Jos. RandaU Bro^ 144 A. 909, 298 
Pa. ISl. 


88: GbL—G rope v Glid^ ISO PSd 
SSS. 28 GaL2d 880 



Where seller knew that buyer was 
a Jebber buyiny for immediate resale 
and that he was oxpeeted to aeU with 
warranties aimllar to those yl^en to 
him. buyer would be entitled to 
amounts he was reauired to pay to 
eSEaetoato reasoasblo aettlcments 


with his enstomera, even though bny^ 
er had not effectuated settlement if 
such settlements were foreseeable, 
reasonably and aubleot to oaleulatlon 
and e\en though the buyer planned a 
settlement which would allow custo¬ 
mer pTivIlese of keepiny some defeo- 
tlve merchandise.—Bovce v. Fowler, 
D ailass.. 87 FSum 798. 

88. U&—Robert A. Relchard, Ino., 
V. Bd. Dunwoody Go., D.GPa., 48 F 
Supp 168 

HI —Standard On Go. of Ihd. ▼ Dan- 
id Budchartsmeier Goopexsfe Go., 
n XE.2d 886. 888 HLApp 888. 
XC-^Dads T. Radford. 68 SBLld 
828, 288 Xa S88-^drldge Motors 

V Alexander, 9 SJB.8d 469, 917 X.a 
780 

85GJ.PS89 noteSS. 

! arotlee to sener 

Amount of Judgment has bean hdd 
not recoverable where seller no 
notloe of special ciroumstanoes mak- 
ias apodal loss probahla—Giaml- 
kow-Rlonda Go. v Federal Sugar Re- 
flninf Go., 178 XJD. 818, 888 X.T. 88, 
88 A.D.R. I486. 

86. Tex.—Ft Worth Oimln, etc.. BL 
OoL V. Walker Grain Go., GIvJkpp., 
168 S.W. 470. 

88- US.—Robert A. Relchard. Zn& 

V Bd Dunwoody Go, IXGLPa., 46 F 
Supp 188 

85 CJ p 890 note 15. 

Apporttonmeat 

Counsel fees could not bo appor¬ 
tioned betvreen seller and buyer not- 
wlthetandlnf subvendee failed to re¬ 
cover full amount of his claim 
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against buyer—Robert A. Relchard, 
Zno, T Bd. Dunwoody Go., enpra. 
Xottoe to seller 

Counsd fees have been held not re¬ 
coverable where sdler had no notice 
of spedsl dreumstances Tnakfng spe¬ 
cial loss probebls.—Csemikow-Rion- 
da Go V Federal Sugar Refining Go., 
179 XJD. 918, 288 XT. 98. 88 AJUR. 
1428. 

8A ns^-^Uobert Ai Reidiard, Ine., 
V asL Dunwoody Co., IXGJPa., 45 
FSnpp 188. 

68 GJT p 890 note 89. 

Hotloo to geller 

Bxpeuses of defending actions 
I have been held not reooveiable where 
seller had no notice of special dp- 
oumstances making special loss prob¬ 
able-Csamikow-Rlonda Go V Ibd- 
eral Sugar Refining Go.. 178 XJB. 918, 
288 XT. 88. 88 AXJEL 1488. 

87. ns—Robert A. Rdchard. Ihe., 
V. BsL Dunwoody Co.. D.GLF]a., 48 
FSupp 188 

8& US —Robert A. Reichaxd, Zhc: r. 

BsL Dunwoody Go., supra. 

88 p 690 note 87. 

88. Fa.-^Armatrong v. Desealsl, 46 
Fa.Saper 171. 

911 FSii—Axmatrong v Descald, su¬ 
pra. 

9CL Fa.—Smith, etc., Co. v. Swift, 
110 A. 141, 267 Fa. 866. 

82. Fa^-Smlfh, eta, Ca v Swift, 
supra. 

98: GaL—Armstrong t. 

liumber, eta. Go., 269 F. 468, 204 
GaL 829 

58 C J p 890 note 84. 
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nly, however, after a breach of warranty, the buy¬ 
er can choose the tune and place for resale^ provided 
the buyer acts m good faith and with reasonable dil¬ 
igence Where goods are sold ostensibly for 
the use of the buyer and a resale by him is not 
contemplated by the seller, damage^ ansing from 
such resale, by reason of the poor quahty of the 
goods, are not recoverahle.96 

§ 385. -Warranty of Title 

The meatura of damagoo, on a broach of warranty 
of title, la the lota diroetly and naturally rooultlng, In 
the ordinary oonrae of ovonta, from the broach of war- 
ranty, and, urtiero the buyer la deprived of the poaaeaalon 
of the aubjoct of the aale^ he may recover the value of 
the property, or, ae eometimea hold, the price paid, 
together with Intereat and auoh other damagea aa neo- 
eaaarlly arlae out of the tranaactlon. 

In accordance with the general rule of damages 
discussed supra § 374, the measure of damages, on 
a breach of warranty of title, is the loss directly 


and naturally resulting, in the ordinary course of 
events, from the breach of warranty If no actual 
damage has been suffered fay the purchaser, only 
nominal damages can be reoovered.’^ Wliere the 
buyer is deprived of the possession of the subject of 
the sal^ the measure of damages is, accorchng to 
the rule laid down in some jurisdictions, the value 
of the property^* with interest^^ In other juris¬ 
dictions, however, it is held that the measure of 
damages is the price paid,^ with interest thereon^ 
from the date of purchase* or pa}*ment,^ or from the 
time of dispossession,* and such other damages 
as necessarily arise out of the transaction.* Wliere 
the buyer purchases die superior title to a\oid dis¬ 
possession, he may recover the sum thus paid,^ 
tc^ether with other damages suffered by him * In 
computing the damages, the seller is not entitled 
to a credit for the value of the use of the property 
dunng Its possession by the buyer.* However, 
where the buyer has enjoyed long use of the prop¬ 
erty before (h^Kissession, it has been held that the 


94b N'T—a D Brown 4b Co v 
Darllna 4b Co.. S71 NTS 407. 241 
AppDlv 790 

AttMBpt to minimlso dMWWM 
Wliere seller requested that buyers, 
after some of goods had been found 
defective* sell goods on market or 
wherever possible at best price ob¬ 
tainable, seller could not complain of 
buyers' attempt, made at seUer's own 
request, to mlnlmlae the damagea— 
Hughes V. Diehl. GJLVa.. 178 T.2d 
S28. 

95. ns—Sutherland v Bound. Ohlo^ 
67 T 407, 6 aCJL 428 
N.T—Detroit White Dead Works v 
TTnassak, 84 NT& 924. 18 Mlac. 
619 

96b Ky—Biggs Motor Oo v Archer, 
240 SW2d 76 

97. NT—Burt v. Dewey. 40 N.T. 

28S. 100 AmJ> 482. 

66 CJ P 802 note 71 
99, US—Cleveland WMUng Go of 
Cincinnati v Federal Deposit Ins. 
Oorp. DC Fa., 66 FSupp 921. 

Mass—Spillane v Corey, 84 NBLSd 
6. 828 Masa 678. 18 AJUEL2d 1368. 
66 CJ p 890 note 86 
▼ahie on date of snzsendev 
Damages for breach of warranty of 
title against seller of stolen antomo- 
hlle would be value of automobile on 
date buyer surrendered It to police 
for return to true owner and not puz^ 
chase prloa—Pillgrene v James J 
Fanlman, Ino., DeUShipsr., 71 A.Sd 60 
99b Ala—Bowland v. Shelton, 26 
Ala 217. 

1. Ga—OoKpns gtols cited in 

Cook V Pollard, 179 SJSL 264, 268. 
60 GaApp 762 

Ey—Riggs Motor Co, v. Archsr. 240 
SW2d 76, 


La—Mossier Aoeeptence Gorp v 
Naquin. App.. 81 So Sd 247— 
Schoeny v. Leka App. 18 Sa2d 
109 

Or—Ooxpns Jozia quoted in Went¬ 
worth A Irwin V Seers, 66 P.8d 
824. 888. 168 Or 201. 

Pa—Mann v. Baiferty. 100 PaSuper 
228 

Tena—Ompus guzls dted in Qessler 
V. Wlnton. 146 8.W2d 780, 795, 24 
TenaApp. 411. 

Tez.—Hall v miwood. GlvAppb. 24 
SW2d 892. 

66 OJ P 890 note 88—42 CLJ. p 782 
note 27. 

Award held not enoesMve 
One hundred thirty-nine dollars 
was not ezeessivs for failure of sell¬ 
ers of automobile to fumieh title to 
buyer, under evidence that buyer 
gave sellers another automobile and 
money equal to, or greater than, such 
amount In valua—Hart v Nichola 18 
NJD2d 1001. 104 IndJkpp 641. 

toerease in value 

(1) An evicted purdhaeer cannot 
claim aa damages from his vendor 
the incraass In value et time of evio- 
tlon over prioe paid.—Derouen v. IjS 
Bleu, LaJbppu. 18 So 2d 207 

(2) So aa evicted vendee^s measure 
of recovery against his vendor was 
price paid for cow in her condition 
when sale was made, and subsequent 
birth and growth In value of calf 
could not be taken Into conslderar 
tlon.—Derouen v. Le Bleu, supra. 

■ztenfe of use 

Where buyer had use of artlclee 
until they were worn out, he was 
not entitled to a reduction of the pur¬ 
chase piioA even though sellez'e title 
to was not good, but buyer was 
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entitled to a reduction of purchase 
price as respects artieles which were 
only depreciated In value—Schoeny 
V. Lake. LaJbpp, 18 So 2d 109 

A Ga.—OoBpBS JbEig cited in Cook 

V Pollard. 178 SJBL 264, 268, 60 Ga. 
App 762. 

Tenm—Oocpns Jnzls cited in Gestler 

V Wlnton, 146 AW 2d 789, 706» 84 
TennJbppk 411 

I Tez.—Hall v. Bllwood. ClvApp.. 84 A 
W2d 89A 

66 OJ p 891 note 89 

A Mb^—Spseikard r. Mbndenhsll. 
App.. 258 AW. 18A 

65 CLJ p 891 not# 40. 

A Tez.—Hall v SUwood. GivJlpp.. 
84 SW2d 892 

66 CU p 891 note 41. 

A Pa.—Mann v. Baffierty, 100 Fa. 
Super. 228 

Wash.—Peregrine v West Seattle 
State Bank, 208 P. 85. 120 Wash. 
668 . 

A Ga.—^kffipBs Finds eltsd in Cook 

V Pollard, 179 SE 264. 268, 50 Ga. 
App 753 

Ey—Biggs Motor Co. v. Arbher, 340 
SW2d 76 

Or—Ooepus JtnlB quotsd in Went¬ 
worth A Irwin V SearA 86 P2d 
8*4, 8*8, 158 Or 201. 

Wyo—Rollins v Duncombe. 187 P 
896. 24 Wya 24L 

7. La.—Field v. Jonas, Appk. 8 Sa3d 
71L 

A La.—Field v. Jones, supim. 

9. Gar^Cook V. Pbllsrd. 179 AEL 
264. 50 GaJbpp. 762. 

Wath.—Argena v. Whitcomb^ 147 P. 
2d 601, 20 Wath.2d S7L 
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damages should be limited to the actual loss sus- 
tained.!® 

The ordmaiy, usual, and oommonly expected con¬ 
sequences of a breach of contract are the basis of 
general damages recoverable for breadi of ‘war¬ 
ranty of tide,^^ and the buyer's demand for dam¬ 
ages other than those ^eafically provided by law 
must be based on some understanding between the 
bttyer and seller other than the mere co n trac t of 
sale.^® In other words, recovery may not be had 
by the buyer for peculiar or unusual ccmsequences 
of a breadi of warranty of qmet possession md- 
dent to a sale unless both the buyer and sdler had 
^hose consequences m their contemplation at the 
time of the sale Accordingly, recovery for loss 
of anticipated profits ansmg out of the seller's 
breach of warranty of quiet possession is by way 
of special, rather than general, damages,^^ and dam¬ 
ages for such loss may not be recovered where not 
m the conteixq)lation of the parties at the *me of 
the sale.1® 

Expenses, costs, and attorneys fees. Expenses 
incurred m repairing^® or taking care of^^ the prop¬ 


erty may be recovered, provided they -were 'withm 
the conten^ktion of the parties.^® If the property 
IS resold and a judgment is obtamed against the 
buyer by his vender he may recover the amount of 
such judgment from the seller,but expenses sub¬ 
sequently incurred or paid by the buyer on account 
of mdependent warranties to later vendees have 
been held not recoverable.®® Ordinarily the buyer is 
entitled to recover the expenses mcurred in de¬ 
fending the title,®^ if notice was given to the seller 
to afford him an opportumty to defend,®® or if the 
seller authorized the bcyer to defend the smt and 
promised to reimbarse him,®® although it has been 
held that such eiqienses may be recovered not¬ 
withstanding such notice 'was not given, if the 
purchaser acted in good dhuth and on reasonable 
grounds.®® Where the seller refuses to pay the- 
costs of the buyer’s unsuccessful defense of the ti¬ 
tle, mterest on such costs is recoverable from the 
time of payment®® It has been held m some ju¬ 
risdictions that reasonable counsel fees,®® proper¬ 
ly mcnrred,®^ may be recovered, but m ot^ ju¬ 
risdictions a recoveiy of such fees has been de¬ 
nied.®® 


IOl Wash.—PengTlne v West Seat¬ 
tle State Ban^ 20S P 85.120 Weah. 
6BS 

SSCJ.pSSlnstaii. 

11 . Qrw—Wentwortli St Xrwlii v. 
, 56 Pjm S24, US Or SOI. 


Under atatute relating to busrer^e 
recovery of damages for brea^ of 
vanutr of quiet poaaeasion, buyer 
could recover losa of uae of truck 
from time It was ce.zed until it was 
returned to him—^Wentworth St Ir¬ 
win V. Sean, a jpra. 
iSi Or —Wentworth 
Sean, auprm. 

18. Or—Wentworth 


4b 

Irwin 

V. 

St 

Irwin 

V. 

St 

Irwin 

V. 

St 

Irwin 


on 

collaterel 


Sears, supra. 

ISi Or—Wentworth 
Searib supra. 
Oonateral ooatzaoO 


contract entered into subsequent to 
contract of sale which are lost on 
breach of warranty of quiet posses- 
Blon an apeculative. indefinite, and' 
conjeetnral, and. hence, not xeoo\er- 
able aa *'ipeclal damaxes^ for breach 
of audi warranty —Wentworth 6b 


Irwlnv. Sean^ 

ISi Rina Motor Oo. v Ardiar, 

a48aW.Sd7iL 
56 CJ. pm note 48. 


repain 


buyer of atbtan aatomo- 
■t reasonable amount of 


mobile could not recover repain and 
improvements Ifom true owner but 
lost them to him when automobile 
was repossesaed. and, therefore^ re- 
pain and acceaaoriea were a loss to 
buyer dJnctly and naturally reault- 
inx In coune of evanta from breach 
of warranty of title by seller—nRIxga 
I Motor Co V. Ardier, aupra. 

17. Mo—Johnaon v. Blanlm^ 14 Mb. 
255 

1& IlL-^:noener v. Meyer, S51 HI. 
App. 189 

la IcL—Fbrreat v. Watts St Behrn- 
ea. App„ 47 So 2d 112. 

55 GLJ p 891 noto 48. 

SO. Ga.—Smith v Williama. 45 SJL 
S94, 117 Oa. 782, 67 AxxlSJBL 220 

m. Ga.—Ooipas Joxls cited in 
Cook V FoUard. 179 SM, 264, 268, 
50 Qa.App. 753. 

lAr—Field V. JonsA App., 5 Sa2d 
711. 

56 CJr p 891 noU 52L 
aapenaaa of sjppeal 

Where houae whlbh buyer waa to 
wreck and remove waa subsequently 
sold by seller to a third person with¬ 
out buyei'a knowledn end Judgment 
waa thereafter obtained egainat buy^ 
er for both actual and punitive dam¬ 
ages in favor of wrecking wnwipawy 
wfai<di purchased house from third 
person, and buyer took aa appeal on 
which remission of punitive damage 
es was ordered, coats, ezpensea, and 
attorney's fees Incurred by buyer in 
connection with appeal were properly 
Included In Judgment In favor of buy¬ 
er against seller In suit for breach of 
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I implied warranty of tltla by seller 
I which at time of oommenoement of 
wrecking eompany*8 suit against 
buyer ezpreaaly all Ua- 

biUtyiT—Schaefer v Fulton Iron 
Works CO., MO.APP, 158 &W2d 452 
8Si KJD—St Anthony, etc., BL Co. 
T Dawson, 126 KW 1016. 20 NJ). 
18. AniLOss.l912B U87. 

61CJ p891noU60. 

88. Ind.—Babh v. Touni; S8 BUB. 

844, 8 IndApp 297. 

86. M6—Roaric v PuUam. 828 8W. 
285, 207 MoJbpp 426 

Ala.—Rowland v. Shelton, SS 
217 

Ma—Roerir v. Pullam, 229 RW. 225. 
207 MoJLpp. 425. 

86. Maes.—Spillane v. Oorey, 84 N 
B.2d 6, 828 Mass. 678. U A.D.R.2d 
1868. 

Ma—Schaefer v Fulton Iron Works 
Oo, App., 168 aw 8d 462. 

55 C J p 891 notes 65, 58 

87. HL—BZnoeiaer v. Meyer, 251 IIL 
App ISO 

aa GaL-4?eiel v. Tena 806 P. 475. 
56 GaLApp 804. 

65 Cjr.p 891 iiota 5 a 


(1> It baa been held that the waiv 
ranter la not Uablo for the fees of 
the attorney employed by the party 
evicted.—Moseler Aooeptanoe Oorp v. 
Naquin. ISLApp, 81 Sa2d 247. 

(2) In parttonlar droumstaaoea, 
however. e£tomey*a fees expended In 
defenae of fha true owner's suit for 
the property have been held recover- 
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Partial failure of title. Where there is a partial . 
failure of title, it has been held that the damages I 
should bear the same proportion to the whole pur- 
diase money as the value of the part to which the 
title failed bears to the whole property, estimated 
at the price paid,*® or, as otherwise stated, the dif¬ 
ference between the value of the entire lot of prop¬ 
erty and the value of the lot without those articles, 
the title to whidi failed.*® Where tiiere is a par¬ 
tial failure of title on the sale of a patent right of 
use, it has been held that the buyer was entitled 
to recover the amount necessary to make his right 
of use perpetual ** If the partial failure of tide 
results from the fact that the sdler has not fully 
paid for the property, he is hable to the buyer 
for the amount unpaid** 

Encumbrances. Where there is an encumbrance 
on the tide, the buyer is entided to recover only 
the amount paid to dear the tide,** together with 
costs incurred in defending the foreclosure suit,*^ 
and reasonable attorney's fees,** provided the sdler 
was requested to defend the action.** However, 
the buyer cannot recover counsel fees mcurred m 


. defending an action on a mortgage daim where the 
I court found that there was no mortgage thereon *7 
Where the claim of a lienor arose pardy before and 
pardy after the sale, the buyer may recover from 
the seller the full amount of such hen, although he 
compromised the claim** In case of an encum¬ 
brance, however, the buyer cannot recover any¬ 
thing more than nominal damages until the amount 
of the encumbrance is paid** or he has been de- 
pnved of possession.^* 

§ 386. -Warranties of Seeds or Plants 

Wh«re MMit or plants srs sold with s warranty that 
they ars of a particular kind or quality, the measure of 
damages fOr a breach of such warranty la the difference 
between the value of the crop in fact raised from such 
seeds or plants and the value of the crop as It would 
have been If the seeds or plants had been as warranted. 

Wrhere seed or plants are sold with a warranty 
that they are of a particular kind or quality, the 
measure of damages for a breach of sudi warranty 
IS ordinarily stated to be the difference between the 
value of the crop in fact raised from sudi seed 
or plants and the value of the crop as it would have 
been if the seed or {dants had been as warranted,** 


ahle—^neld v. Jones, IjoJkPP, 8 So.' 
2d 711 

S8i Ind.—aCoorehesd v. llavis, 82 
Xnd. 808. 

SOL K J —HOffmsn v Chamberlain, 6 
A. 180, 40 NJXa 888, 88 Ain.8Jt. 
788. 

flale of InudBSM 

Correct measure of dsxnaaes for 
breach of warranty of title to ma¬ 
chine which was leased but errone¬ 
ously Included In bUl of sale of a 
business must be computed ss of 
time of sale and would be difference 
between price of business from a 
wUUns seller to a wiUlns buyer If ti¬ 
tle to machine had been In seller as 
against price of business with mar 
chine on lease; and award of dam¬ 
ages sgsinat seller based on what 
buyer had to pay to subsequent buy¬ 
er as result of his own breach of 
warranty, would be error-*0*Gonnor 
▼ TesdalSb 209 P2d 274, 24 Wash.2d 
289. 

81. ITT—Carman t. Trude, 28 How 
Pr 440 

88« Iowa.—TJamleon v. Herbert 84 
H W 78. 87 Iowa 186 
88i Or—OoxpfUi juxls quoted in 
Wentworth 8k Irwin ▼. Seara 88 
P 2d 234, 228, 188 Or. 201. 

88 C.J p 892 note 62 
UL Or—Chnpng gtaSn quoted In 
Wentworth ds Irwin ▼ Seara 88 
P 2d 324. 228, 188 Or 201. 

88 C J p 892 note 84 
88. ND—St. Anthony, eta, C6 v. 
Dawson. 126 K W 1018, 20 HD 18, 
AnmCas 1912B 1887. 


88. Ga.—Halsby ▼ Wldlneamp^ 124 
S B 780, 83 GaA.pp 718 

KJ>—St. Anthony, sto. Go v. Daw- 
soa 128 HW 1012, 20 NJ>. 18, 
AniLGas 1912B 1187 

87. KT—AUen ▼ Hnmm. 221 HT. 
S 171, 220 APP DIv. 278. 

88i Utah.—^Haysr ▼ Chandler, 280 
P 406, 70 Utah 884. 

88. Minn.—dose v Crosaland, 80 N. 
W 894. 47 Minn. 800. 

40i Minn.—dose v. Crosmand, su¬ 
pra 

41. Cal—Paul ▼ WllUsma 149 P2d 
884, 64 Cal App 2d 696 

Fla—West Coast Lumber Co ▼ Wer- 
Bldca 188 So 867, 187 Fla 868. fol¬ 
lowed In PhttUps ▼. Bssmer, 198 
So 69a 144 Fla 769. 

SAb.—S tegmen ▼. Offsrle Co-op 
Qrsln & Supply Co« 100 P.2d 68a 
161 Ran. 68a 

Kjr^Iuliueel ▼ Hioa 82 A.2d 469, 
ISO K JLaw 271. 

K.T—Lumbraao v Woodruff, 248 H 
TS SSa 229 AppDtv 407 reversed 
on other grounds 176 HJBL 62a 258 
KT 92, 76 A.L.R. 1017, remittitur 
emended 177 HEL 17a 268 N.T. 640 

HD—McLane t. F. H. Peavey A Co, 
8 HW2d 80a 78 HD 488. 

Ohio—Phflllps ▼ Sherp, 185 HFL 662, 
44 Ohio App 211. 

I Tena—Sullivan 8k Cole ▼. Bandy A 
Gray, 16 TenaApp 41L 

88CJ.p 802 note72 

Damages for breadi of contract in 
falling to fnmlah seeds or plant of 
kind or quality oontracted for see 
Infra 8 86a 


Onflflsd seed 

Where buyer ordered seed potstoee 
of a speetfled variety and seller deliv¬ 
ered potatoes which were oertUled 
to be cf that variety but breached 
warranty as to variety by ddlverlng 
a mixed variety, buyer’s measure of 
damage was dlffsrsnee between table 
stock market pries of crop grown 
from assd purchased from seller and 
value of crop as osrtifled seed at time 
of harvest; and, where sellsr did 
not warrant that potatoes grown 
would pass Inspection and esrtlflca- 
tion as certlfled seed potatosSi and 
seed potatoes wars of mixed varls- 
tlea buyer was not entitled to differ¬ 
ence between table stock market val¬ 
ue of crop grown from seed pur- 
chaaed and amount buyer had to pay 
to procure certlfled seed of seme 
quantity In the following spring for 
the purpose of planting Ida crop for 
that year—Henderson v. Berea, 80 
A.8d 48, 142 Ma 242, 168 AJLB. 878. 

3>ednotiiM held aoft proper 

In salt for dsmagea for brea6h of 
warranty In sale of seed, on ground 
that seed delivered was mixed rather 
than of epedfle variety ordered, value 
of crop which seed ordered would 
have grown lees value of crop actual¬ 
ly g rown was proper messnre of 
damages, without dsductlBg cost of 
cultivating. Irrigating, and gathering 
the crop, where evidence dhowed that 
expense of cultivating and Irrigating 
crop was the same regardless of the 
character of seed, and that cost of 
gathering was boms by purchaser of 
eropsr—Talley Star Seed 8k Grain 
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althou£^ according to some decisions the expense 
of raising Idle crop^^ or of manufacturing it into 
the product for which it is mtended^^ is to be de¬ 
ducted from such difference m value To warrant 
the apidication of these rules the soil must have 
been properly prepared and the seed properly plant- 
ed,^^ but the fact that the buyer disco\ered the de¬ 
fect as to the land or ranety of the seed before the 
crop matured is immatenaL^^ Interest on sudi 
damages has been disal'owed,^^ although it has been 
held that m addition to such damages the buyer may 
recover the difference between the value of the 
seed delivered and that contracted for.^^ 

In case the seed ts XLdioUy worthless, the buyer 
may recover for all losses necessarily sustained by 
reason of the breach of warranty.^^ In sudi cases, 
the buyer may recover the price paid for ffie seed,^^ 
the amount of duty paid,30 the expense of freight,3i 
cartage,3S and of preparing the land and seedmg 
it,3S and the loss due to having the land lie idle for 
a penod of time during whidi the use of it was 


will be alloured If the labor expended on the 
land IS of benefit to it, the value of such benefit 
will he deducted from the damages recoverable.33 

If the seed actually furnished is tnjunous to the 
land, damages may be recovered for such mjury.30 

Azoidable consequctices* The damages cannot be 
enhanced by the purchaser’s acts subsequent to as¬ 
certaining that the seed is not as represented,30 
and, where the buyer has knowledge of the kmd 
or Qiiali^ of the seeds before thty are planted, he 
ednnot recover consequential damages,^! but only 
the difference between the value of the seeds as 
warranted and their actual value,^^ smee the jdant- 
mg constitutes an mdependent, mtervening act and 
is the immediate and operating cause of the result¬ 
ing damage.33 Although the buyer has a duty to 
mitigate his damages, his failure to r^lant, if he 
reasonably should have done so, will not prevent a 
recovery for the loss occasioned by defects m the 
seed,34 but will only reduce the amount of recov¬ 
ery.®® 


lost,54 less the vzlut of the use to uhich it could | Resale. Where the buyer of warranted seeds has 
have been put after ascertaimng the failure of the i resold them, he may recover from the seller on a 
crop 33 It has also been held that mterest on the • breach of warranty his actual loss,®® although he 
purchase price®® and the other amounts recovered®? | has not hquidated his liability to his vender®? 


Product* Co T. Bdl, Tex.Glv»app. 
117 8WSd 1S2. 

Tndlel luld not coBotaivo 
Whero thcro was STidencs In action 
for breach of warranty In connection 
with sals of hybrid seed com that 
It was represented that sixty to alx- 
ty-fl\e bushels an acre would be har¬ 
vested, but that the crop produced a 
little less than thirty bushels an 
acre on one hundred tea acres, and 
that market value of white com, 
which seed should have produced, 
was one dollar and twenty-nine cents 
a bushel, but that buyer was able 
only to obtain one dollar and fifteen 
cents a bushel because of Inferior 
quality of com, verdict of three thou¬ 
sand nine hundred fifty-six dollars 
and sixty cents was not excessive.— 
Weddiny v Duncan, 220 SW2d 664, 
310 Ky. 374. 

40. F1a.p—West Coast Lumber Co v. 

WenddBa ISS So 367, 137 Fla. 363. 
66 CJ p 802 note 73. 

48. Axfc.—^Earle v Boyer, 289 6W 


' 4a Kaxid—Shaw v Smith, 36 P. 887, 
I 46 Kan. 839. 

4a Hlnn.—Moorhead v. Minneapolis 
' Seed Go, 166 KW 484, 139 Minn. 
11, LJELA.1918C 391, Ann.Oss.l918C 
48L 

66 CJ*. p 893 note 81. 

; sa Fa.—-Koolbersen v. Tatea 63 Pa 
Super 406 

5L Mont.—^Lundquist v. Jenniaon, 
214 P 67, 66 Mont 616 
Fa—B:oolber8en v. Tates, 68 FaSu- 
i per. 406 

' 0a Ga—Butier v. Moora 68 Oa 780, 
, 46 AulR. 60a 

I sa Minn.—Moorhead v Minneapolis 
Seed Co., 166 NW. 484, 139 Minn. 
11, L.BJL1918C 391, AnaOaal918C 
48L 

65 C J p 898 note 8a 

54. Mina—Moorhead v. Minneapolis 
Seed Co, supra 
53 C J p 898 note 8a 


, Tena—Ford v Farmers* IPxoh., 189 S 
I W 368, U6 Tena 387, L.BJL1817B 
' 1106 

69 XT.—Fox V. ICverson, 37 Hhn 
356. 

ea Idaho—Tomita v. Johnson, 390 
P 89a 49 Idaho 64a 
FaOiire to plant In fODowIng arsav 
Buyer, who, havlny received winter 
instead of sprinv wheat, refrained 
from plantlns crop duriny followlns 
' year hoplny winter wheat would mar 
j tura could not recover for such losa 
damages belny properly limited to 
' first year—Investoraf Morty Sea Ca 
IV. Strauss St Co., 398 P 67a 60 Idaho 

166a 

'SL Idaho—Tomita v Johnson, 390 
P 89a 49 Idaho 643 
65 CLJ p 898 note 94. 

, 6S- Cal —Daley v. Irwin, 306 P. 7a 
i 66 CaLApp 826 

Idaho—Tomita v. Johnson, 390 P. 
396. 49 Idaho 648. 

68. Idaho—Tomita v. Johnson, su- 


440 172 Ark. 534 65. Minn.—Moorhead v. ICnneapoUs 

86 C J p 892 note 74 Seed Co., supra. 

44. Ark—Shirley v Bons, IS ' C—Reiser v Worth. 37 8JB. 217, 

STTM SIC, IT* Ark. 107* J 3*0. *0 Ajn.8S. 70*. S3 

4*. CtL-^MThiOl lADd. ate. O, ▼. j 
BopM-SelloR Oo, 304 P. SS3. *0 88. Gtau—Batlv ▼ UooiA ** CMl 7*0. 
CtiJlppL *0. 45 Am-R. 60* 

45L KT—White v. Miller, 78 NY 57. Conn.—^Ferris v. Comstori^ 88 
lia 84 Am.R. 644. Conn. 518 

47. Texj—Americen Warehouse Co 58L Conm—Ferris v. Comstoc]i^ sn- 
T. Rsy. Glvjlpp., 160 aw. 76a pra. 


pra. 

64k Minn.—Gasper v. Frederick 177 
i K.W 9>*. 14* lUiUL 113 

66, Minn.—Gasper v. nederloa su¬ 
pra. 

6a US—Buckbee v. P. Hbhenadel 
Jr.. Go., HI., 824 F 14 139 C.QJL 
47a LJUL1910C lOOa e^BTinson 

1918 B sa 

167. ua—BucKbea v. P. Hohanadel 
1 Jr., Go., supra. 
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77 CJ.S- 


SALES 


the measure of the buyer’s damages being the dif¬ 
ference between the amount obtained on such sale 
and the contract pnce^^S especially where the sell¬ 
er instructed the buyer to sell and agreed to reim¬ 
burse him for any loss sustained.^^ If the sub¬ 
purchaser recovers judgment on the warranty 
against the buyer, the amount of such judgment 
IS the measure of damages agamst the original 

seller 70 


Sale of trees or shrubs If fruit trees are pur¬ 
chased to be set out with a warranty as to variety 
and quahty, which is broken, the measure of dam¬ 
ages IS the difference between the value of the land 
as occupied by tne trees actually furmshed and what 
the i-alue would have been if the trees had been as 
J warranted.71 There can be no recovery of speaal 
damages whidi were not withm the contemplation 
i of the parties.70 


68. Iowa.—Natehes Drna Co ▼ 
Batekin Seed House. 146 NW 866. 
166 Iowa 641. 

Tex —Smith Broa Orain Co v Wind¬ 
sor. ClvApp. 248 8 W 860. af- 
llrmed, ConuApp. 256 SW 158 


6^ Iowa.—Xatches Dma C6 v 
Ratekln Seed House. 146 27.W 866. 
165 Iowa 641. 

70i Ky —Hobdr v Siddens, 248 S 
TV 506. 198 Hr 195. 


71. Cal—Sweet ▼ Watson's STurs- 
ei7. 92 P 2d 812. 88 CaJLApp 2d 699. 

65 CJ p 894 note 6 

72. Ala.—Salbara v Yokohama 

Xnrsery Co.. 76 So. 861« 200 Ala. 
585 


See Vol. 78 for §§ 387 to End 
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INDEX TO 


REPLEVIN 


Abandomnent, possession of property, evidence as to, 
( 178 

Abatement of writ, temporary rlj^t of po&>o«sion as 
fUlIng with. <140 

Acoeptanoe^ bond or undertaking, requirements a^ to 
i 105. p 78 

Acoount. remedy as available to recover money due 
on, <4 
Actions. 

Bond or undertaking, post 
Judgment, enforcement by action, < 2o0 
Additional bond. <108 
Release of surety, < 818 

Ad mi s sib ility of evidence, H 177-182, pp 138-186 
Bond or undertaking; action on, < 838 

A<iiniwdrtnQ^ 

Pleading; < 170, p 120 
RedeUvery bond, < 181 
Affidavit, 

Aider of pleadings txy reference to, < 160 
Declaration or complaint, 

Ckmfoxmlty to affidavit < 146 
Sufficiency of affidavit as complaint, < 145 
Description of property, 

Affidavit aooompan:Hng warrant, < 114 
PreHminayy taking; < 100 

Dismissal or nonsuit on ground of defect or Insuf¬ 
ficiency, < 195 

Prtilmlnaiy taking, << 94-102, pp 61-71 
Agent or attorney, < 96 
Agents, amendment by, 1101 
Amendments, < 101 
Annexing to pleading, i 96 
Averments as to taking or detention, < 98 
Cause of taking or detention, averments as 
to,<98 

Oommenemnent of suit by filing of; < 04 
OompUanoe with statute, < 96 
Condition precedent, < 94 
Conditions, amendment < 101 
Construction, i 102 
Correction of mistake^ < 101 
Costs, axnendment on condition in respect of, 
f KR 

Defecta,<iai 

Delivery of property pursuant to, < 04 
Demand, averments as to^ < 99 
Description of property, < 100 
Detention, averments as to, < 98 
Discretion of court amendment < 101 
Form, <96 

Incorporating in pleadings, <96 
Information and ballet < 96 
Jurisdiction as dependent on, <95 
Motion raising objecdona; < 101 
Necessity, < 96 
T7C ja 


, Affidavit—Continued 

Preliminarv taking—Continued 

New partv brought in by amendment S 05 
Onth. <96 
ObjeccioDS, < 101 
Office of, <94 

Omlsslo^ amendment coring, < 101 
Owner^ip, averments as to, < 07 
Petition used as, < 101 
Place of taking, averments as to^ < 98 
Plea in abatement raising objeettons, < 101 
Prerequisite to order for delivery or issuance 
of writ <tti 

ReqnisiteB and snffidenoy, < 96 
Show cause rule raffing objections; < 101 
Statutory provisions. 

Compliance with, < 06 
Value, < 100 
Subscript!^ < 96 
Sniplnsagt < 97 
Time, 

Amendment < 101 
Objections, < 101 

Title and rls^t to possession, averments as 
to^J97 

Value, <§95,100 

Defects or irregularities, < 06 
RedeUvery, 1129 

Return of goods taken under writ issued without 
<140 

Service <115 
Value of property, 

CoQCluslveness as evidence of, < 187 
Evidence of , < 181 
Pidlminary taking. K 95,100 
Defects or irregularities, < 06 
Writ of replevin, showing as to, < 118 
Affidavit of defense, < 159 
Amendment < 167 

Bond or undertaking, actions on, < 884 
Default Judgment for want of suffident affidavit 
<245 

Ownership as put In issue by, < 170, p. 122 
Affirmative deteises, preponderanoe of evidence, es¬ 
tablishment by, < 188 

After^icqnired titl^ sofficlenqy to support reffievin, 
<42 
Agents, 

Affidavit preliminary taking, < 06 
Amendment, < 101 

Bond or undertaking, execution 1^, < 105, p 75 
Parties to actiim, <89 
R^evin of property in hands of. | 36 
Wiongfhl withholding of possession by, action as 
maintainable against < 61 
Allas siimmons; Issnance; < 112 
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Alias wrlt» 

Issaanee^ 1112 

New bond In case o£i 1104 

Q rnifthlng , | 120 

Alternative judgment, 1251 
Amendmmit, j 244 

Bond or undertaking; return of propertTf prereoh 
ulsite to aocmal of liability, | 808 
Oonstnictlon and operation, | 

BttfoToement, H 257-258 
Ezecutioii, enfOEC^nentby, i 258 
TiVfhfl iiKriftn of remedies to obtain property before 
aeoeptlng money In satlstAction, | 257 
Injunction against execution under, i 258 
Payment or t^w^Ar of valuer satisfaction by, f 254 
Beoovery of value of propel in action on rede- 
livery bond as reoniring, S 800 
Betom of property or its value, i 248 
fiati8faetioii,i254 

Special interest, value of property , | 272 
Statutory inovlalona concerning alternative Judg¬ 
ment for value of property, § 2 
Title as affected, 1258 
Waiver, 1251 
Alternative verdict; i 228 
Ameadmen^ 

Affidavit, 

Of defense, §167 
Preliminary taking, § 101 
Answer, §167 

Avowry or cognizance, correction of variance^ § 
170, p 127 

Bond or undertaking; § 107 
Bedelivery bond, § 180 
Judgments, § 244 
Pleading, § 167 

Action on bond, §888 
Bmnurrer to amended petition, § 166 
Beddivery bond, § 180 

Pleading in action on, § 838 
Betum of writ, § 124 

Appraiser’s certiflcate, § 125 
Time for amendment of pleading; § 167 
Yerdict f 287 
Wiltofieideviii,§120 
Amount, 

Bond or undertaking 
Penally, § 105> p. 76 
Bedelivery bond, § 180 

Ooets as affected, amount of recovery, § 261, p 
187 

Juxlsdictimial purposes, amount In controversy, 
redeliveiy bond, § 881 

Ancillary remedy, preliminary seizure, § 88 
Animate property, action as maintatnsbTe to recover, 

18 

Answer. Plea or answer, generally, post 
Appeal and error, § 200 

Bond or undertaking; acttona on, § 848 
aoBtB;§261,p 187 

Damages, detentLon of property pending appeal 
§290 

Default judgment, § 245 
Jurisdiction of the person by entry o^ § 86 
Waiver of defects in writ, § 120 
Apporti 0 zmient, damages; § 286 


Appraisement, 

Betum of writ, 8182,125 
Value of property, prima fade evidence oi^ § 187 
Approval, bond or undertaking; § lOC^ p 78 
Liabaity attaditngon, § 282 
Bedelivery bond, § 180 

Arbitratioii, bond or undertaking, release of surety 
by submission to arbitration, § 812 
Assignment, 

Bond or undertaking, § 100 
Action on by assi gn ee, § 882 
Condition precedent to action on, § 827 
Pleading in action on, § 888 
Maintenance of action by assignee, § 51 
Bedelivery bond, 

Oonditton preoedmit to action on, § 827 
Pleading in action on, § 888 
Assignments for benefit of aedltors, demand and re¬ 
fusal as condition precedmit to action against as- 
slgneA § 66 
Attacbment, 

Burden of proof, seizure under writ of attadi- 
ment,§172.p 181 

Defense to action for property wrongfully seized 
on,§81 

Directions in writ, property seized under attach- 
mmit, § 118 

Justification under, cure of plea of by verdict, § 
168 

Beoovery of property srized under process of, §f 
80-88 

B^levin as lying against attachment creditor, § 
60 

Attorneys, 

Affidavit by, preliminary taking, § 86 
FOea, 

Bond or undertaking; recovery In action on 
bond,§818 

Costs, allowance of; § 261, p 188 
Damages, recovery as, § 282 
Auxiliary remedi es , 

Claim and delivery, § 2 
PreUmlnary selzare^ § 88 
Avowry or cognizance, §§ 160-168 

AmmidmflBt, correetioii of variance § 170, p 127 
Certainty of plea to; § 162 
Defenses available under jdea, § 160 
Demnrrer, unffidency of plea as agAiust, § 163 
Dismissal or nonsuit, judgment for return of 
goods as requiring, § 187 
Distress, Justiflcation, § 160 
Evidence admissible undcor, § 170, p 126 
Bzecntion, justifying tak^ under, § 161 
Justification, 

Distress, § 160 

Taking under execution, § 161 
New matter In avoidance, setting m § 168 
Pleas to, §§ 162,168 

Taking under execution, Jnstlficatton, § 161 
Tender, idea of; § 163 
Variance; § 170, p 127 
Verdict, cure of defect by, § 169 
Bailment, 

Custody and care of property, rights of party re¬ 
plevying; § 141 

Demand and refusal as condition precedent to 
action against bailee^ § 66 
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Baidbniptcy, bond or undertaking; ^dacihargc of sure¬ 
ty on ground of banknqitey of prlndpaJ, { 811 
Bill of lading, surrender as oondlttom i»ecedent to ac¬ 
tion, 8 d4 

Bills and notes, replevin as lying for recovery of; | 
11 

Bona fide purdhasers, 

Defense of, 8 79 

Burden of proving defense of, 8 176 
Dmand and refusal as condition precedent to 
action, 8 68 

Bond or undertaking, 88 108-100, pp 71-80 
Acceptance or approval, 8106, p 78 
Liability attaching on, 8 209 
Surety company as sole surety, I 106, p 76 
Accrual of liability, 88 208-806, jgk 218-210 
Action by state, 8104 
Actions on, 88 826-848, pp 282-262 
Admissibility of evidence, 8 388 
Affidavit of defdise, 8 884 
Amendment of ifieadings, 8 883 
Answer, 8 884 
Appeal, §843 
Assignee, 8 882 
Attadiment creditor, 8 832 
Burden of proof, 8 337 
Conditions precedent, 8 827 
Confession of Judgment, 8 841 
Counterclaim, 8 829 
Cumulative remedies, 8 826 
Declaration or complaint, 8 888 
Defects in rcifievln proceedings as defense, 8 
828 

Defenses, 8828 

Burden of proof, 8 837 
Estoppel to set up^ 8 880 
Pleadings, 8 884 

Demand as condition precedent, 8 827 
Dismissal, 8 826 
Enforcement by> 8 826 
Enforcement of Judgment, 8 882 
Evidence, 88 336, 338,388 
Ezeention creditor, 8 332 
Execution of Judgment, 8 842 
Form and nature, 8 826 
Fraud as defense, 8 828 
Instmctions to Jury, 8 340 
Irregularities in replevin proceedings as de¬ 
fense, 8 828 
Itenes, 8 836 

Judgment conforming to, 8 841 
Joinder of parties, 8 882 
Judgment, 8 341 

Ezeention on, 8 842 
Summary Judgment, 8 824 
Jurisdiction, 8 831 

Presumptions, 8 887 
Jury questions, 8 840 

MAintonance against surety without Joining 
principal, 8 882 

Officer as obligee In bond, 8 882 

Parties, 8 882 

Plea,8884 

Pleadings; 88 888-286, pp 241-244 
Jndgnmnt confonnlng to; 8 841 
Presumptioxis; 8 387 
Becoupment, 8 829 


Bond or undertaking—Conthraed 
Actions on—Continued 

BepUcatlon or reidy, 8 836 
Review, S848 
Revival, 8826 
Right of action, 8 826 
Setoff, 8 829 

SnlHequent pleadings, 8 885 
Sufficiency of evidence, 8 839 
Trial, 8 340 
Variance, 8 886 
Venue, 8 881 
Verdict, 8 840 
Weight of evidence; 8 839 
Additional bond, 8106 
Release of surety, 8 818 
Admissibility of evidence; actions on, 8 838 
Affidavit, 

liability of surety as limited to property 
described in, 8 816 
Of defense, actions on, 8 884 
Agents, ezeention by, 8106, p 75 
Allas or pluries writ, new bond, 8 104 
Alternative Judgment for return of property, pre¬ 
requisite to accrual of liability, 8 803 
Amendment, 8107 
Pleadings, 

Goxnplaint in action on bond, 8 888 
Discharge of surety, 1812 
Rodelivery bond, 8180 
Amount, 

Penalty, 8 106, p 76 
Red41ivery bond, 8180 

Amount in controversy, red^ivery bond, Jurisdic¬ 
tional purposes, 8 831 
Answer in action on, 8 384 
Appeal, actions on, 8 848 
Approval, 8 106, p 78 

Liability attadbing on, 8 292 
Redeliyery bond, 8 180 

Arbitration, release of surety by submission to; 
8 312 

Assignment, ante 

Attariiment creditor, action on, 8 882 
Attorney's toes; recovery in action on bond, 8 818 
Authority to execute, 8106, p 75 
Bankruptcy of principal, discharge of siiicty, 8 
811 

Bar of action by limitations, dlsduiige of buxuty, 
88U 

Breach or performance, 

Conditions, post this head 
Liability as dependent on, 8 292 
Burden of proof; actions on, 8 837 
Certificate showing autiborization to become sure¬ 
ty,8106,p 76 

Claim and ddivery, pleading In action on, 8 838 
Clerical error, effect of; 8106, p 72 
Collusion, pleading as detonse in action on, | 834 
Congdaint in action on, 8 888 
Condnsiveness of adjudication in r^evln action, 
81820-822 

Conditions, 8166^ P. 74 
Breach or p^ormance. 

Accrual or release of liability, 88 208- 
806, pp 218-219 
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Bond or undertaking*—Continued 
Conditions—Continued 

Bxeadh or perfonnance—Continued 

Burden of proof in actions on bond or 
undertaking, { 837 

Damages for failure to perform, | 818 
Dismissal or nonsuit, S§ 283. 804 

Breadi of condition to proscoute to 
suooessful termination, | 294 
BflOct of payment of Judgment or daim, 
SS06 

Evidence, i 338 

Fleadiz^ in action on bond or undertak- 
lng,i383 

Matters in excuse^ 1384 
Prosecution of action. 

Absence of court as affectbig 8 299 
To successful terminatioo, 8 204 
Without dday, S 297 
Betnm of property, H 800, 301 
Title, condition to maintain, | 294 
Construction, i 298 
Costa 

Breadi of condition to pay, | 803 
Payment of, 9 802 
Duly prosecute action, § 295 
Independent nature, 9 292 
Payment of damages and costs, 9 802 
Pleading bieadi in action on bond, 9 388 
Prosecution of action, 9 293 
Absence of court 9 299 
Effect of death of party, 9 298 
Final Judgment, 9 296 
Prompt trial as sufBcient 9 299 
SucccWul termination, 9 294 
Without delay, 9 297 
Beddivery bond, post 
Betum of property, 99 300 301 

Partial return as suflld^it 9 801 
Place of. 9 801 
Bedelivery bond, 99 800,307 
Sufilciency of return, 9 SOI 
Conditions precedent to action, 9 327 
Confession of Judgment, 9 841 
Consideration, 9 292 
Gbnstruction, 9 202 
Conditions, 9 298 
Uablllty of surety, 9 816 
Bedelivery bond, 9181 
Contingent liability, 9 292 
Contribution between sureties, 9 310 
Coiporations, seal, 9 105, p 73 
Costs, 

Breadi of condition to pay, 9 303 
Condition for payment of, 99 802, 308 
Inddnnlfleatton for, f 108 
Premium as taxable as, 9 261, p 188 
Becovery for costs of main action, 9 818 
Security for, 9104 
Counterdalm In actions on, 9 829 
Cumulative remedies, action on, 9 826 
Core of detects by amendment, 9107 
Damages, 

Admissibility of evidence in action on bond, 9 
388 

Breadi of condition to pay, 9 303 
Burden of proof in actions on, 9 887 


Bond or undertaking—Continued 
Damages—Continued 

Condition for payment of, 99 802, 808 
Elements of recovery, 9 818 
Indemnification for, 9 108 
Judgment for as essential for bieacb or con¬ 
dition of bond to pay damages, 9 309 
Nominal damages, 9 819 
Pleading in action on, 9 338 
Date^ enors in or omissions of, 9 105, p 72 
Death of parties, 

Effect on couditlon to prosecute action, 9 298 
Belease of surety, 9 815 
Dedaration in action on, 9 838 
Default Jndgmoit, effect, 9 246 
Defects, 9 107 

B^evin proceedings, defense of in action on 
bond, 9 828 

Waiver, 9105, pp 73,76 
Defenses, actions on, 9 328 
Burden of proot 9 887 
Estoppel to set np, 9 830 
Pleadings, 9 384 
Delay, 

Condition to prosecute action without delay, 
9297 

Prosecution, disdiarge of surety, 9 811 
Dmnand and refusal, condition precedent to action 
on, 9 827 

Demurrer, objection to form. 9107 
Depreciation in value of property, 

Condu8i\enefis of Judgment in r^evln as 
against surety, 9 820 
Damages as recoverable for, 9 818 
Property improperly retained by giving re- 
delivery bond, damages, 9 271 
Desciiptlon of property, 9 106, p 78 

Lfabillty of surety as limited to, 9 816 
Pleading in action on, 9 338 
Designation of obligors and oMigees, 9 105, p 74 
Destruction of subject matter, rdeose of surety, 
9814 

Detention of property, 

Condnsiveness of Judgment In replevin as 
leqiects liability of surety, 9 820 
Damages for, 9 818 

Disdiarge of liability, payment of Judgment or 
daim, 9805 

Disdiarge of sureties, 99 811-816 
Additional or other bond, 9 818 
Alteration of terms of contract, 9 811 
Amendment to pleadings, 9 812 
Bankruptcy of principal, 9 811 
Bar of action by limitations, 9 811 
Change in proceedings, 9 812 
Death of parties, 9 815 
Delay in prosecution, 9 811 
Destruction or loss of subject matter, 9 814 
Dismissal of party, 9 812 
Imposaibillly of p^oimanoe^ 9 814 
InsdveDcy of pilndpal, 9 811 
Pexformance of oondittons, 9 811 
Proof in respect 9 820 
Belease of party, 9 812 

Betum of property In aocordanoe wtOi condi¬ 
tions, 9 811 

Stay of execution, 9 312 
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Bond or midertaldiig—Continued 
Biadharge of snretiefr—Continued 
Submission to arbitration, 1812 
Substitution of surety, § 811 
Transfer of action, I 812 
Dismissal or nonsuit, 

Action on bond undertaking, 8 328 
Breadi or performance of condition, 81 288, 
294,801 

Defect in respect of bond or underfaking ttf» 
ground, 8 105 

Defect taken advantage of by motion to dis¬ 
miss, 8107 

Failure to give as ground, 8 304 
liiability as accruing on, 8 304 
Party to action, release of surety, 8 312 
Duty of officer to accept, 8 104 
Bnforcem jit of liability, S§ 328-348, pp 232-251 
Actions on, generally, ante this head 
Summary remedies, 8 324 
ISscrow, delivety in as defense in action on bond, 
8328 

Estoppel, post 

Evidence, actions on, 88 338,338 330 
Exceptions to sureties, hearing, 8 107 
Execution, 

Bond as sufficient as rcdellvery bond, 8 130 
Condition precedent to action on, 8 327 
Creditor, action on, 8 332 

Exemplary damages, recovoiy in action on bond, 
8318 

Exemption, defense to action on bond that goods 
are exempt, 8 328 

Expenses main action, reco\ery on, 8 318 
Extent of liability, 88 316-^0, pp 228-280 
Federal courts, action on bond, 8 331 
FUlng, 8 105, p 74 

IMdivery bond, 8128 

Final Judgment, condition to prosecute action to, 
§206 
Fraud, 

Defense in action on, 8 328 
Pleading as defense in action on, 8 334 
Further bond, 8106 
Further sureties on, 8 107 
Good and sufficient sureties, 8 105, p 75 
Identity of property, admission by giving of, 8 
170, p 121 

Dnmediate delivery, prerequisite to, 8 104 
Impossibility of performance, discharge of surety, 
8 314 

iDcrensc of penalty, 8 108 
Indemnification, 8103 
Indorsement, 8 106, p 74 

Insolvency of principal, discharge of suiety, 8 
311 

Instructions to Jury, actions on, 8 340 
Interest, 

Penalty, on liability of surety, 8 317 
Value of proiierty, 8 318 
Inteipretotlon, 8 292 
Intervention by sureties on, 8 91 
Irregularities, 

Effect of, 8 105, p 72 

Replevin proceedings, defense In action on 
bond, 8 328 


Bond or undertaking—TontlniiGd 
Isanes actions on, 8 *130 

Judgment conforming to, 8 341 
Joinder of pai*tip^, action q on 8 *i32 
Joint and sevcial bondb, 8 105. p 75 
Judgment or decree, 

Action on bond or undertaking, § 341 
Execution, 8 *342 
Against surety on liond, 8 242 
Com lu«>IvonesK of judgment as to surety on 
liond, 8 320 

Condition to prosecute action to final Judg¬ 
ment, 8 206 

Default Judgment, elfcct on rodelivcry bond, 
8 245 

Essential to fix liability on redelivery bond, 
8309 

Necessity of Judgment in replevin to fix lia¬ 
bility, 8 308 
Juiisdiction, 

Action on bond or undertaking; 8 351 
Presumptions, 8 337 
Redelivery bond, | 831 
Omission to give as affecting, 8 104 
Jnry questions, actions on, | 840 
Jnstice of the peaces Jurisdiction of action on, 
8 831 

Jnstifleation of 

Paity, 8 105. p 77 
SnrotloR, 8 105, p 76 

Reflollvery lioiid, 1130 
Tiability on, 88 202-4^48, pp 212-252 
Limitation of l!a1>lllty of snrety, 8 317 
Loss of subject matter, release of surety, f 814 
Mitigation of damages, 

Admissibility of evidence in action on bond, 
8338 

Burden of pioof; 8 337 

Names of parties, requirements as to, { 105, p. 78 
Necessity, 8 104 
Ngtv l)ond, 8108 

Allas or plurles writ, 8 104 
Roloase of surety, 8 318 

Next friend of infant as surety on, 8 105, p. 75 
Nil debet, plea of in action on bond, 8 384 
Nominal damages, recovery in action on bond, 8 
319 
Notice, 

Motion to quasOi, 8 107 

Return of property pursuant to redeliveiy 
bond, 8 127 

Nul tiel record, plea of in action on, 8 3ti4 
Niimbei of suieties, 8105, p 75 
Objections, 8107 

Redelivery bond, 8132 
Obligation of; 8 105, p 76 
Obllgois and obligees, designation, 8 105, p 74 
Offer to d^ivei, oompllanoe with condition for 
return of property, 8 301 
Offleoi named as obligee^ action on, 8 J82 
Operation and effect, 8106 
Redelivery bond, 8181 
Parol assignment, § 109 

Partial return of property, compliance with condi¬ 
tion for return, 88 301,807 
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loud or nzidertaklxi 9 -- 0 ontlnned 
Partlofl, 

Action on bond or undertaking, | 882 
Motion to qna^ (107 
Partnership, signature, 8106, p 75 
Pauper oath, 8 Ide 

Paymnit of Judgment or claim, effect 8 305 
Penalty, 8105, p 76 
Increase, 8 108 

Liability of sniety as limited to, 8 017 
Person executing, 8105, p 74 
Place, 

Filing or hearing, 8107 

Return of propel, compliance wlfh condi¬ 
tions, 8 301 
Plea in action on, 8 384 

Pleadings, actions on, 88 388-885, ppi 241-244 
Judgment conforaadng to^ 8 341 
Poww of attorney* llling, 8 105, p 75 
Prdiminary 8^kure» aetiona not inyolvlng^ 8 104 
Presumptions; 

Action <m bond or undertaking; 8 357 
Regularity in respect of I md or undertaking, 
8 172, Pl 181 

Prosecution of action, condition of, M 296-290 
PunltlTe damages, recorery in action on bond, 8 
818 

Pari>ose of, 8103 

RedeliTery bond, 8 131 
Ratification of iuTalid bond, 8 107 
Reconpmmit in actlona on, 8 8^ 

Redtilvery bond, generally, post 
Redellvery of png»erty on nei^ect or refusal to 
give ^thin reasonable time, 81^ 

Rdative liatdlity of princ^ and surety* 8 816 
of, 

Liability, 88 208-305, pp. 21^10 
Surety IMsdharge of surety* generally, ante 
this head 

Remittitur, appeal from Judgment in action on, 8 
848 

Replevin as lying for recovery of^ 8 U 
RepUcatian or reidy, actions on, 8 385 
Reguisites and sufficiency, 8 105, pp 72-77 
Residence of surety, 8105, p. 75 
Retain of property, 

Ckmdition, 88 800,801 

Breach of condition, 8 300 
Partial return as sufficient, 8 801 
Place of return, 8 301 
Redelivery bond, 88 306, 807 
Sufficiency of return, 88 301, 807 
Damages for failure to return in accordance 
withol>U8ation,8318 
Discharge of surety, 8 311 
Evidence as to, 8 ^ 

Judgment tor as prerequisite to liability, 8 
808 

Presumptions in action for, 8 337 
Pursuant to red^very bond, 8 127 
Return of writ, condition precedent to action on, 
8327 

Revival of action on, 8 326 
Scope of action, liability of surety as not to ex¬ 
ceed, 8 816 
Seal,8105,p 78 
Security tor costs* 8104 


Bond or undertaking—Ckmtinued 
Set-off in actiozis on, 8 829 
Signature, 8105, p 74 
Redelivery bond, 8 130 

Special interest in property, recovery in action on 
bond, 8 318 

State, action by, 8 104 

Statutory provisions, post 

Stay of execution, release of surety, 8 312 

Subsequent pleadings In actions on, 8 335 

Substituted surety, 8 107 

Substitution of surety, release of co-surety, 8 
311 

Successful termination, condition to prosecute ac¬ 
tion to* 8 294 
Sufficiency, 

Evidence in action on bond or undertaking, 8 
889 

Sureties, 8106, p 75 
Summary Judgment in action on* 1824 
Sureties, 

Discharge of auietles, ante this head 
Estoppel, 1810 
Rights and remedies, 8 310 
Surety companies, aco^itanoe as sole surety, 8 
105, p 76 
Taking property. 

Damages tor, 8 818 
Evidence as to, 8 389 
Without receiving, 1140 

Tender, compliance with cmidition tor return of 
property, 8 301 
Time, objections to, 1107 
Titles brea<di of condition to maintain, 8 394 
Title or right to possesaion, 

Conclusiveness of adjudication in replevin ac¬ 
tion on party to bond, 8 821 
Presumptions in action on bond or undertak¬ 
ing, 8337 

Transfer of action, release of surety, 8 812 
Trial in acticm on, 8 840 
VaUdity, 8 165, p 78 
Value, 

Alternative Judgment for as essential to re¬ 
covery of value In action on redelivery 
bond, 8 809 

Amount of penalty based on, 8 166, p 76 
Property, 

Action on bond or undertaking; 
Admissibility of evidence, 8 388 
Burden of proof, 8 837 
Gondusiveness of a^udication in replev¬ 
in action as respects liability of 
surdy, 8 829 

Consideration in fixing amoimt of bond, 
84 

Prima fade evidence; 8 889 
Recovery of; 8 318 
Variance; actions on, 8 386 
Venue; actions on, 8 881 
Verdict, 

Actions on bond or undertaking, | 840 
Sufficiency to estaMish breach of condition. 
1808 

Surety as liable to foil exteut; 8 816 
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Bond or undertaking—Oontiinied 
Voluntary dismissal oi nonsniti 
Breach of condition, { 208 

Prosecute action to successfid termina¬ 
tion, < 294 

Proof of title to property in redaction of dam¬ 
ages in action on bond, § 822 
Waiver, 8104 

Defects, 8 105, pp 78, 76 
New or additional bond, 8106 
Objections to. 

Bond or undertaking, 8 107 
Ckimplalnt, 8 169 
Blg^t to. 

Object to proceedings by giving reddiv- 
ery bond, 8 131 
Tender redtiivery bond, 8 138 
Weight of evidence in action on, 8 339 
Writ of replevin, showing as to, 8113 
Writ of reprisal, condition precedent to action on, 
8 327 

Breaking and entering, execution of writ, 8 1^7 
Buildings, severance from realty, recovery in r^levln, 
820 

Burden of proof, 88171-176, pp 127-133 
Action on bond or undertaking, 8 337 
Oounterdaim, 8 171 
Damages, 8 175 
Fraud, 8 176 
Identity of property, 8174 

Intervention, proof of ownership or right to pos¬ 
session, 8 172, p 180 
Justification or defense, 8 171 
Ownership, 8172, pp 128-131 
Buies applicable to, 8171 
Title and right to possession, 8 172, pp 128-131 
Wnmgfnl taking and detention of property! i 
178 

Cancellation of instruments, remedy as available in 
equitable suit for, 8 3 

Care of property Custody and care of property, gen¬ 
erally, post 

Cause of taking or detention, alBdavlt as to, prelimi- 
nary taking, 8 98 
Certainty, 

Complaint, description of property, 8 149 
Jud^ent, 8 238 

Description of property, 8 241 
Verdict, 8 221 

Description of property, 8 230 
Certificates of deposit, replevin as lying for recovery 
of, 811 

Certificates of stodt. 

Judgment for return of, satisfaction, 8 255, n. 89 
Beplevin as lying for, 89, 810, a 8 
Champertous deed, defense to replevin of timber cut 
from land conveyed under, 8 79 
Change of venue, 8 87 

Chattels, severance from realty, recovery of chattels 
wront^EhUy severed, 819 
Checks, replevin as lying for recovery of; 8 U 
Claim and delivery. 

See, also. Delivery, generally, post 
Action styled as, 81 
Laches, 8 88 
Statutory action of; 8 2 
Undertaking, pleading in action on, i 888 


Claim property bond, return of property pursuant to 
8 127 

CofiSn, replevin as lying for coffin with corpse enclosed 
in, 8 IS 

Oogni^oe. Avowry or cognizance, generally, ante 
Collateral attack. Judgment, 8 252 
Collateral issues, replication or reply, 8 164 
Collection of debts, rmnedy as available for, 8 4 
Collusion, 

Bond or undertaking, pleading as defense In ac¬ 
tion on, 8 334 
Exemplary damages, 8 285 
Comparison with other remedies, 8 6 
Complaint Declaration, petition or complaint, gen¬ 
erally, post 
Concealed property. 

Citation on, 8 118 
Execution of writ 8117 
Taking and detention of other goods^ 8 119 
Conciseness, complaint 8 145 
Condusions, complaint 8 145 
Conclusiveness, 

Dismissal and nonsuit Judgment ot 8 188 
Return of writ 8 123 
Conditional Judgment 8 289 
Conditions, 

Bond or undertaking, ante 
Redelivery bond, post 
Conditions precedent 88 64-75, pp 40-47 
Bill of lading, surrender, 8 64 
Bond or undertaking, actions on, 8 827 
Demand and refusal, 88 65-76, pp 41-47 
Agents as authorized to make, 8 74 
Bona fide purchasers, 8 68 
Claim of title and right of possession by de¬ 
fendant 872 

Conversion of prcqperty, 8 69 
Custody of property, demand on person hav¬ 
ing, 8 74 

Discontinuance after demand, 8 65 
Fraud, pioperty obtained by, 8 67 
Futili^ of demand, 8 71 
Husband and wife^ 8 74 
Innocent purtibasers for valne^ 8 68 
Necessity, 8 66 

Person ly and on whom made, 8 74 
Property, 

Lawfully taken by or in possession of de¬ 
fendant 866 

Obtained from person without authority 
to transfer, 868 
Taken under process, 8 70 
Wrongfully converted, 8 69 
Wrongfully taken by or in possession of 
defendant 8 67 
Qualified demand, 8 78 
Statutory requirements, 8 78 
Sufficiency, 8 78 
Time, 8 75 

Unavailing demand, 8 71 
Waiver, 8 76 

Writing as essential, 8 78 
Payment necessary to secure possession, 8 64 
Possession of property, 8 64 
Tender, 864 

Timt demand for possession, 8 75 
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Gondltlons precedent—Continued 
Waiver, demand, i 76 

Written demand and refusal, necessity, § 7S 
Confession of Judgment, bond or undertaking, S 841 
Conflicting evidence^ Jury guestions. Questions of 
law and fact, port 

Confusion of goods, recovery of undivided Intmert or 
share In property, 118 
Oonslderation, bond or undertaking, § 282 
Consignment, maintenance of action by consignee, i 
61 

Constables, service of writ; % 116 
Constmcti^ 

Affidavit; preliminaxy taking; 1102 
Judgment, { 252 
Redrtivery bond, {181 
Verdict or flnding, ( 286 

Gonstmctive possession, defendant, sufficiency to per¬ 
mit maiirtenanee of action, § 57 
Contempt, execution, reidevy of property takmi under, 
127 

Oontingmit liability, bond or undertaking; i 282 
Convenience of witnesses, diange of venue, i 87 
Conversion, demand as condition precedent to action 
to recover property wrongfully converted, ( 68 
Cormier, service of writ, i 116 

Corporations, bond or undertaking, seal, | 106, p 
78 

Corpse; replevin as lying for,} 18 
Costs, 1 261, pp 186-188 

Affidavit, amendment on conditions respecting, § 
101 

Amount of recovery as affecting, | 261, p 187 
Appeal, 1261, p 187 
Bond or undertaking, ante 
Damages, recovery in addition to value of prop¬ 
erty, i 272 

Dismissal or nonsuit, 

Failure to give bond fot costs, S 194 
Voluntary dismissal or iionsnlt. Judgment for 
costs, 1180 

Items allowable, i 201, p 188 
Judgment, amendment in respect of, { 244 
Umitatious on, S 261, p 187 
Partial recovery, 12ea, p 187 
Persons liable; i 261, p 188 
Pleading, demand for, § 262 
Prevailing party as entitled to. § 261, p 180 
Bedeli\ery bond, condition for payment of, S 
808 

Counterbond, 

Bedelivery bond, generally, port 
Betention of possession, S 127 
Counterdaim. Set-off and counterclaim, generally, 
port 

Credibility of witnesses, Jury questions, | 205 
Crimes and offenses, recovery of property seized in 
- enforcing criminal law, f 41 
Crops, xeiooY&cj of, 

Growing or standing crops, § 22 
Harvested crops; S 28 
CroBS-coiigilaint; (168 

Proof, denial to, 1170, p 126 
Gross reiflevin, 18 

Custody and care of property, (§ 140-142 

Bailment, rights of party replevying; 1141 


Custody and care of pr(H>erty—Continued 

Contingent possession of officer executing writ, 
8141 

Costs, expenses as allowable os, 8 261, p 188 
Healing to determine possession pending suit, 8 
142 

Ihstmctlons from court, 8 142 
Nature of possession by officer, 8 141 
Ownersblp in party In possession. 8 141 
Temporary nature of possession of officer, 8 141 
Custody of law. 

Bond or undertaking, new or additional bond, 8 
108 

Property taken under writ, 8 341 
Becovery of property In, 88 25-41, pp 22-28 
Bestoration of property taken from, 8 135 
Damages, 88 262-291, pp 188-213 
Amount, 

Awarded, 8 281 
Jury questions, 8 218 

Appeal, detention of property pending, 8 290 

Apportionment, 8 286 

Assessment. 

Necessity, 88 287-289 
Taking property, 88 235. 288 
Attendance at court, expenses of, 8 282 
Attorney's fees, lecoveiT as, 8 282 
Basis of recovery Bli^t and basis of recovery, 
generally, post this bead 
Bond or undertaking, ante 
Burden of proof, 8175 
Cause of injury as affecting right, 8 267 
Collusion, exemplary damages, 8 285 
Compensation for loss, 8 262 
Connection with suit for possession, 8 265 
Costs, 

Limiting to amount of, 8 261, p 188 
Becovery in addition to value of property, 
8 272 

Defendant, 

Assessment, 8 289 

Bight and basis of recovery, 8 264 
Depreciation in value, 8 271 

Allowance of value of use of property In 
addition to, 8 277 
Assessment, 8 289 

Detention of property pending appeal, 8 290 

During wrongful detention, 8 271 

Bffbct of, 8 271 

Pending appeal, 8 290 

Pleading, 8 152 

Destruction of property involved, usable value as 
recoverable, 8 279 
Detention of property, SI 268, 264 
Assessment, 8 289 
Depreciation in value, 1271 
Exemplary damages, 8 285 
Expenses in connection with, 8 284 
Interest, I 276 
Pending appeal, 8 280 
Usable value* 8 277 

Period for whidb recoverable; | 280 
Dismissal or nonsuit, assessment of; 8 129 
Double damages, use of property, 8 291 
Enhancement of value of property by wrongdoer, 
effect ot; 8 278 
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l>ainage&<-<loDtiniied 

Evidence, § 170, p 121, 1285 
AdmissibiUty, 1181 
Support oi; 

Award, f 291 
Findings, S 286 

Usable value of property, { 280 
Weight and sofflcieiiey, 1187 
Ezeoadary damages, generally, post 
Expenses connected with action, recovery for, 
Si 281-281 

Failure to take property, proceedings for dam¬ 
ages only, S 119 

Fraud, exemplary damages, 8 285 
Gross sum, allowance of Interest in addition to^ 
1276 

Incident to contest over possession, 8 266 
Instructions to Jury in reflfpect ot 8 218 
Interest, 8 276 

Usable value of property, 8 277 
Value of property, 8 272 
Joint tort-feasors, apportionment, 8 286 
Judgment, 

Depredated property, return of, 8 265 
Satisfaction, 8 264 

Judicial sale^ value recoverable where owner bids 
property in, 8 274 
Jury questions^ 8 213 
Loss, 

Property involved, usable value as recover¬ 
able, 8 279 

Time^ recovery for, 8 282 
Malice, exemplary damages, 8 286 
Malicious prosecutton of writ, ex^plary dam¬ 
ages, 8 285 

Market rental value, determination of usable 
value of property, 8 280 
Minimising; 8 266, n. 41 
Misuse of property, dement of; 8 266 
Mitigation of damages, generally, post 
Multiple damages, 8 291 
Necessity for assessment, 88 287-289 
Nominal damages, generally, post 
Omission to And as to, 8 285 
Plaintiff, 

Assessment, 8 288 
Bight and basis of recovery, 8 263 
Plea or answer, amendment in respect of; 8 167 
Pleading; 88 1S2; 164 

Amendment omitting claim for, 8 167 
Support of award by, 8 291 
Prevailing party. 

Nominal damages; 8 268 
Value of property, 8 269 

Prooescf, value of property taken under, 8 272 
Proximate causes 8206 
Puisnit of property. 

Attorney’s fees incurred in, 8 282 
Loss and eapense incurred in, 8 288 
Quashing of wilt, 8120 
Reasonableness, 8 291 
Becovexy for taking and detention, 8 4 
Beddivexy bond, post 


Dama ges Continued 

Bight and basis of lecovoy, 88 262-267, pp. 189- 
192 

Oonnection with suit for possession, 8 266 
Damages resulting from act of par^ dai m- 
ing, 8 267 
Detendfmt, 8 264 

Injury to property other than that in salt; I 
266 

Plaintiff, 8 263 
Seboff and counterclaim, 8 82 
Statutory provisions, post 
Taking property, 88 268, 2M 
Assessment, 88 286v 289 
Exemplary damages, 8 286 
Expenses incurred in respect of, 8 284 
Interest, 8 276 

Time; valuation of property, 8 270 
Travding expenses; recovery for, 8 282 
Treble costs, a^^ml as, 8 291 
Usable value of property, 88 277-28(^ pp 202-206 
Accrual of right, 8 280 
Amount, 8 291 
Deductions, 8 280 
Detention pending appeal, 8 290 
DeteiminatiLon, 8 280 
Estimate of, 8 280 
Interest in addition to, 8 277 
Loss or destruction of property as affecting 
right, 8 279 

Measure of damages, 8 277 
Period for whidi recoveralde, 8 280 
Proof; 8 280 

Property k^t for sale or consumpaon, 8 277 
Property not available at time of trial, 8 279 
Recovery of value of property as preduding 
8 278 

Qpedal interest in propmty without right to 
use, 8 277 

Value of property, 88 269-275^ pp 193-190 
Amount awarded, 8 291 
Assessment, 88 270, 289 
Costs in addition, 8 272 

Depreciation in value, 88 152, 271, 277, 289, 
290 

Enhancement of value by wrongdoer, f 2T8 

Fluctuation in valuer 8 270 

Interest, 88 272, 276 

Lost or destroyed property, 8 270 

Measure of recovery, 8 269 

Nominal value, 8 269 

Owner bidding property in at Judicial sale; 
8 274 

Prevailing party as entitled to, 8 269 
Process, property taken under, 8 272 
Property not available at trial, 8 275 
Sale of property before trial, 8 270 
Special interest, 8 272 
Time of valuation, 8 270 
Usable value of property, generally, ante 
this head 

Verdict, 

Amendment in respect ot 8 287 
Assessment of damages, 8 285 
Waiver, usable value property, 8 277 
Dead bodleg, replevin as lying for, 8 IB 


Remittiturs conditional psovlslon for, 8 291, n. 


Death of party, bond or undertaking; 
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OetCh of partar-Contlniied 

Bffeet on, condition to psooeeate action, f 298 
Beleaoe of aoiety, i 816 

DeUs; remedy as aTailable for collection odC; i 4 
Dedaiatioa, petition or comidaint, H pp 98- 

107 

Affidavit, 

As complaint, 1146 
Oonfoimity 9146 

Affidavit of deCenae to, 1160 
Alder of defects, 1160 
ATncTidment, ( 167 

Actions on lK>nd, S 888 
Demnirer to amended petition, | 106 
Anticipating matters of defense^ S 146 
Bond or nndertaUng; actions on, 9 888 
Oertainty, description of property, 9 140 
Conciseness^ 9 146 

Conformity to writ or affidavit, 9 146 
Cross-conivilaliit, 9 168 
Damages, 

Amendment omitting claim for, 9 187 
Averments as to, 9162 
Demand, averment 9161 
Demurrer, 

Objections by way of; 9166 
Sufficiency as against, 9146 
Waiver by answering over, 9 169 
DescrlptiOB of property, 9149 

Amendment In respect oCi 9 187 
Detention of property, allegations as to^ 9 100 
Determination of sufficiency, 9 146 
BSsaentlal allegations, 9 146 
Kvidence, 

Admissible onder declaration, etc., 9 170; p 
123. 

Amendment to conform to, 9167 
Titles averments as to, 9 148, p 101 
Exemplary damages, pleading; 9 162 
Form and requisites; 9146 
Fraud, amendment setting up, 9 167 
Cmieral ownership^ averments as to, 9 148; p 
101 

Identity of property, 9149 
Immediate possession, allegations as to right to, 

9 14& p 102 

Joint ownership or right to possession, allega¬ 
tions as to, 9148, p 102 
Jurisdiction as dependent on, 9 84 
Legal conclusions, 9145 
Material foots to be alleged, 9145 
Nature of title, averments as to, 9 148, p 101 
Negativing matters of defense, 9 146 

Taldng fer tax assessment or under process, 

9 160 

Ownership, averments as to, 9 146; 9 148^ p 101 
Possession, allegations as to. 

Possession by defendant 9 160 
Bi|^ to possession, 9 14^ P 102 
Prayer for Judgment 9146 
Preliminary taking; petition used as affidavit 9 
101 

Bed41ivery bond, action on, 9 888 
Buies governing; 9 144 

Source of tifie, allegations as to^ 9 148; p. 101 
fk^edal damages, averments as to^ 9 162 
Special ownerridp, averments aa to^ 9 148; p. 101 
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DsdLaration--Oontlnued 

Statutory provistous; form of complaint 9 145 
Stqgdemental complaint 9 188 
Taking property, allegations as to^ 9 160 
Tax flnnPfTfTm e"t negativing taking for, 9 160 
Title or right to poss^on, aveimmits as to, 9 
148, pp 100-108 
Valne of property, 

ATnAfirtmAnt to confoim to evidenct 9 187 
Averments as to, 9140 
Venne, averments as to, 9147 
Writ oonfennity to, 9148 
Wrongful taking or detmitlon. 

Allegations as to, 99 146^ 160 
Amendznent to show, 9167 

Dedarations, possession of property, admissibility on 
issue, 9 178 

Decrea Judgment or decree, generally, post 
Deeds; replevin as lying for recovery ot 9 10 
Defonlt intervention after, 9 01 
Default Judgment 9 246 
Defendants, 9 00 
Damages, 

Assessment § 280 

Blt^t and basis of recovery, 9 264 
Title and right to possession, port 
Defenses, 99 77-88, pp 47-64 
Allowable defenses, 9 77 
Bona fide purchasers, 9 70 
Burden of proof, 9 176 
Bond or undertaking, actions on, 9 828 
Burden of proof, 9 837 
Estoppd to set up, 9 880 
Pleadings, 9 384 
Breadi of contract 9 77 
Burden of proof, 9171 

Bona fide purdiaaer, 9176 
Ohampertous deed, title to land under, 9 70 
Contributory negligence of lOalntlff, 9 77 
Denial of party’s titles 9 78 
Equitable defense, 9 77 
Equitable lien, 9 70 
Esbgypd to set up, 9 88 

Bond or undertaking; action on, 9 880 
Force in acquiring possession, 9 70 
Illegality of transaction, 9 77 
Indebtedness to defendant 9 77 
Invalidity of party’s title, 9 78 
Lack of tide, 9 78 

Legal process, actions for property taken on, 
9 81 
Lien of, 

Defendant 9 70 
Third person, 9 80 
Loss of title, 9 78 

Preponderance of evidence, establishment by, § 
188 

Process, actions for property toige n (m, 9 81 
Property in. 

Defendant 9 79 
Third person, 9 80 

QuaUlied property in defendant 9 79 
Becoupment 9 82 

Beddlvery bond, ideading in action on, 9 834 
Set-ofP and connferclaim, generally, post 
Special property in defendant 9 79 
Stolen property, ladt of knowledge, 9 79 
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Defenses—Continued 

Subrogation, equitaUe defense oi; | 7T 
Third persons, property and right of possession 
in,§80 

Title and right of possession, lack of; | 78 
Waiver, S 88 

Definiteness, verdict, 1221 

DcscrlpUon of property, i 280 
Definitions, i 1 
Ohatt^ S 9 

Jurisdiction in reifievin, 8 84 
Delivery, 

Bond or undertaking, prerequisite^ 1104 
Claim and delivery, generally, ante 
Element of , 81 

Preliminary taking, generally, 88 98-126; pp 81- 
90 

Boplevin of property taken under writ and deliv¬ 
ered into possession of plaintiff in leifievin, 
886 

Return of writ, receipt, 8126 
Oniiid person daimantSi 8 188 
Demand and refusal. 

Bond or undertaking, condition precedent to ac- 
ti<m on, 8 827 

Complaint, allegations of; 8181 
Conditions precedent, ante 
Evidence, 8170, pp. 120,128 
AAnissibility, 8 170 
Weight and sufficiency, 8185 
Bzecutiim of writ, 8117 
Jury questions, 8 208 
Law questions, 8 206 

Opportunity to comply with demand before serv¬ 
ice of writi 8 88 

Prelinunary taking, affidavit respecting, 8 99 
Yenue of action at xfiace where occorring, 8 86 

Demurrer, 8 186 

Answer setting up lien, admission^ 8 187 
Avowry or cognizance, sufficiency of plea as 
against; 8 188 

Bond or undertaking, objection to form, 8 107 
Ocoss-complaint; 8 158 
Declaration, petition or comjfiaint. 

Objections by way of demurrer, 8 186 
Sufficiency as against demurrer, 8 145 
Waiver by answering over, 8 189 
Dismissal or nonsuit, motion as serving purpose 
ot 8 192 

Waiver, answering over, 8180 
Writ of replevin, 8120 
Depreciation, 

Allowance of value for use of property in addi¬ 
tion to allowance for, 8 277 
Bond or undertaking, 

Condnsiveness of Judgment in replevin in 
respect of depreciation of property, 8 
820 

Damages as recoverable for depreciation in 
value of property, 8 818 

Tender of depredated property, as satisfaction of 
Judgment, § 255 
Value, 

Damages, ante 

Evidence as to depreciation in value of prop¬ 
erty replevied, f 181 


Description of property. 

Affidavit, preliminary taking, 8 180 
Bond or undertaking, 8106k p 76 

Liability of surety as limited to^ 8 816 
Pleading in action on, 8 838 
Gomplalnt, 8 1^ 

Judgment; 8 241 

Variance between allegations and proot I 171^ 
p 127 

Verdict, 8 280 
Writ of replevin, 8 114 

Demurrer raising objections in respect ot 8 
166 

Detention of property, 88 5A 55 

Affidavit as to, preliminary taking; 8 96 
Agent, action as maintainable against agent 
wrongfully withholding possession, 8 61 
Answer setting up detention under process, 8 
158 

Burden of proof, wrongful detention, f 178 
Damages, ante 
Estoppd to deny xmssession, 8 
Evidence, 8170, p 128 
Admissibility, 8 179 
Preponderance of evidence^ 8 187 
Defense of Justification, 8 185 
Weight and suffidency, 8185 
Findings, responsiveness to issues, 8 225 
Issue in respect of; 8 170; p 122 
Joint liability, 8 56 
Jury question, 8 209 
Pleading, complaint; 8 150 
PreUmlnary taking, affidavit as to; 8 96 
Venue of action in county where detained, | 86 
Verdict; responsiveneas to issues, 8 225 
WrongM detention, pleading; 8 150 
Direction of verdict, 8 214 
Disdiargei 

Judgment, 8 254 

Sureties. Bond or undertaking, ante 
Disclaimer, title tqr defendant, intervention, 8 91 
Discontinuance. Dismissal and nonsuit; generally, 
poet 

Discretion of court, 

Affidavit; amendment, 8101 
Amendment of pleading; 8167 
Substitution of parties, 8 92 
Dismissal and nonsuit, 8 189-20Q, pp 141-148 
Bond or undertaki]^ ante 
Costs, Judgment of dismissal as carrying Judg^ 
ment for, 8 261, p 186; n. 55 
Involuntary dismissal or nonsuit; generally, post 
Nominal damages, 8 819 
Second action as maintainable, 8 7 
Voluntary dismissal and nonsuit, generally, post 
Want of Jurisdiction, breacffi of condition of bond 
to prosecute action with success, 8 204 
Writ of replevin, amendment on motion to dis¬ 
miss, 8 120 

Dissolution of attachment, recovery of property seiz¬ 
ed under wilt, 8 81 

Distinguished from other remedies, 8 6 
Distrained property, recovery oi^ 816 
Distress, 

Burden of proof; taking under distress warrant, 
8 1T8 

Connected remedy, 8 6 
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Distress—Oontiiioed 

Origin of i^evln In common law as remedy 
against wrongful exercise of xitfit of distress 
for rent, i 2 

8 o(g)e of Inquiry In zepleTln to recover goods 
distrained, § 201 

Documentary evidence, title and right to possession, 
admissibility, 1178 

Documents, r^evln as lying for recovery oi^ § 10 
Double damages, recovery of, § 291 
Sjectment, similarity of remedy to action in, 16 
Slectilon, Judgment, recovery of property or value, 
1248 

Bmbewilement, recovery of embezded money in bands 
of mployee, i 12, n. 20 
Enforcement of Judgment, U 257-258 
Enhanced value, recovery of prcqperty enhanced in 
valuer § 8 

Enhanement of value, 

Damages recoverable in case of, 8 278 
Setoff in action of zeidevin, | ^ n. 7 
EquitaMe defenses, 8 77 
Equitable lien, defense, 8 78 
Equitable titl^ sufficiency to maintain action, 8 44 
Equity, ranedy as available in, 8 8 
Escrow, 

iBond, delivery in as defense in action on bond, 
8 828 

Demand against depository of instrument d^v- 
ered in as condition precedent to action, 8 
66 

SrtORP^ 

Bond or undertaking; 

Bedelivery bond. 

Defenses in actions on, 8 880 
Denial of legality of levy, 8 181 
Estoppel of defendant securing posses¬ 
sion to deny, 8 62 

Setting up defense in actions on, 8 830 
Surety signing bond, 8 810 
Defenses, 8 83 

Judgmei^ stranger to action, 8 38 
Possession of property by defendant, 8 62 
Evidence^ 88 170-188, pp 120-141 

Admissibility, 88 177-182, pp 188-186 
Aider of pleadings by proof, 8 109 
Bond or undertaking, actions on, 8 336 
Burden of proof, generally, ante 
Oonflicting evidence. Questions of law and fact, 
post 

Criminal prosecution, recovery of property held 
a8i841 
Damages, ante 
Declaration or complaint, 

AdmissibUity under, 8 170, p 123 
Amendment to conform to evidence, 8 167 
Demand and refusal, 8170, p 128 

Action for wrongful detention without unlaw¬ 
ful taking, 8 170, p 120 
AdmissibUity, 8 179 
Weight and sufficiency, 8185 
D^redation of property replevied, admissibility, 
8181 

Detention of property, ante 
Fraud, 8 170. p 128 
AdmissibiUty, 8 182 
Weight and sufficiency, 8 188 


Evidence—<k>ntlnued 
Identity of property, 

Admissibility, 8 180 
Weight and sufficiency, 8186 
Involuntary dismissal or nonsuit, 8 102 
Mitigation of damages, admissibility, 8 181 
Nominal damages, 8 268 
Ownerdiip^ 

AdmissibUity, 8 178 

Sufficiency to establish right to possession, ^ 
184 

Pleadings, admissiblUty under, 8 170, pp 122, 123, 
125 

Preponderance of evidence, g en e r ally, post 
Presumptions, generally, post 
Punitive damages, admissibility, 8 181 
Bedelivery bond, actions on, 8 836 
Buies applicable to. 

Admissibility, 8 177 
Weight and sufficiency, 8183 
Taking of property, 8170, p 123 
Admissibility, 8 179 
Weight and sufficiency, 8 186 
Title and right to possession, 8 170, p 121 
AdmissibUity, 8 170, p 125, 8 178 
Conflicting evidence, Jury qnestiong, 8 206 
Weight and sufficiency, 8 184 
Value, 8 170, p 121 

AdmissiUlity, 8 170, p 123, 8 181 
Weight and sufficiency, 8 187 
Variance with pleading, 8 170, p 126 
Weight and sufficiency, 88 188-188, pp 137-141 
Execution, 

Action as lying against officer selling goods sci^ 
under, 8 58 

Bond or undcrtakiiig, condition precedent to ac¬ 
tion on, 8 827 

Defenses in actioim for property taken on, | 81 
Enforcement of Judgment by, 8 258 
Possession of oflicer levying but not taking pos¬ 
session, 8 59 

Becovery by purchaser of property at sale 
850 

Becovery of property seized under, 88 iO-29, pp 
22-24 

Beplevin as lying against execution creditor, 8 
60 

Sale of property under, recovery in xeKdevlii, 8 20 
Title and right to possession, post 
Writ of replevin, 8 115 

Persons executing, 8 116 
Taking and d^vering property, 8 117 
Executors and administrators, parties to action, 8 
89 

Executory contract, 

Intervention of person holding contract to pur¬ 
chase property involved, 8 91 
Title and possession of persons who acquire 
rights under, 8 52 
Exemplary damageSi 8 286 
Amount, 8 291 

Bond, recovery in action on, 8 818 
GircniDstanoea warranting; 8 262 
Evidenceb admlsslhiUty, 8 181 
Instructions to Jury on, 8 218 
Jury questions, 8 218 
Pleading, 8152 
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Exempt property, execution, recovery of property 
seized under writ of, § 27 
Exemptions, bond, defense in action on, | 828 
Expenses, damages as recoverable in respect at, Sl 
281-284 

Federal courts, bonds, action on, S 881 
Filing, bond or undertaking § 106, p 74 
Findings, S§ 220-237, pp 158-168 
Cionstmctlon and operation, § 286 
Costs, effect on, § 261, p 188 
Damages, failure to make findings on question, 
<235 

Definiteness, < 221 
General findings, < 228 
Judgment, 

Conformity, § 243 
Correction to conform with, < 244 
Pleadings, conformity, § 221 
Itequisites and sufficiency in general, < 221 
Itei^nsiveness to Issues, < 222 
Spedal findings as controlling general verdict, < 
223 

Title and right to possession, spedal finding on 
Issue of, < 226 

Value of pre^rty,« 281-284 
Fines, 

Becovery of property seized in satisfaction of, 
<39 

Taking of property for, evidence as to, | 186 
Fixtures, recovery In replevin, < 19 
Force, writ of replevin, execution, < 117 
Forfeitures, revenue laws, recovery of property seized 
for, < 40 

Form of affidavit, preliminary taking, 196 
Forthcoming bond. Bedellvery bond, generally, post 
Fraud, 

Bond or undertaking. 

Defense In action on, < 828 
Pleading as defense in action on, < 884 
Burden of proof, f 176 

Demand as condition precedent to action to recov¬ 
er property obtained by, 167 
Evidence, < 170, p 123 
Admissibility, < 182 
Wei^t and sufficiency, < 188 
Exemplary damages, < 285 
Intervention, < 91 
Jury questions, < 210 
Law questions, § 210 
Pleading, 

Amendment setting up, < 167 
Evidence admissible under, < 170, p 125 
Becovery of property seemed through, < 63 
B^llcatlon, geneial averment of as sufficient, < 
164 

Frivolous Idea, 1164 

Fruit, replevin as lying for crop of growing fruit, < 
22 

Gambling paraphernalia, recovery in replevin, < 41 
GamUhment, recovery of property seized by, < 25 
General denial, plea or answer, < 164 
General issue. 

Evidence admissible under, < 170, p. 125 
Pleading, «154^ 165 
Proof required under, < 170, p 120 
Bqply as essential to plea of, 1164 
77cja—se 


General verdict or finding, sufficiency, < 223 
Gross sum, damages, allowance of Interest in addition 
to, <276 

Growing crops, replevin as lying for, < 22 
Harvested crops, recovery in r^evin, < 28 
Husband and wifO, 

Demand and refusal, condition precedent to ac¬ 
tion, < 74 

Liability on married woman’s redelivery bond, < 
292 

Identity, 

Admission, giving of undertaking, < 170, p 121 
Affidavits as to, prellmlnaiy taking, < 100 
Burden of proo( Issue of, < 174 
Evidence, 

Admissibility, < 180 
Weight and sufiBteiency, < 186 
Jury questions, < 211 

Manufactured artldes, recovery of articles man¬ 
ufactured from material taken, < 14 
Property subject of, necessity, < 9 
Writ of roKfievin, identification of property, < 114 
Immediate delivery Delivery, generally, ante 
Impeachment, return of writ, < 123 
Impleader, < 91, n 11 

Impounding property, reddlvery bond, < 186 
Indorsement, bond or undertaking, < 105 p 74 
Information and belief, affidavit on, preliminary tak¬ 
ing, <96 

Injunction, Judgment, execution undei, < 258 
Innocent purchasers Bona fide pui'chasers, general¬ 
ly, ante 

Insolvency of principal, bond or undertaking, dis¬ 
charge of surety on ground of, < 311 
Instructions to Jury, << 215-218 

Application to facts in evidence, < 215 
Bond or undertaking, actions on, < 340 
Damages, <218 
Exemplary damages, < 218 
Invasion of pio\ince of Jury, < 215 
Measure of damages, < 218 
Bcqulbites in general, < 215 
Title and right to possession, < 216 
Value of proiicrty, < 217 

Intention, veidict, amendment to conform to, < 237 
Interest, 

Bond or undertaking. 

Liability of surety for interest on penalty, < 
817 

Value of property, < 318 
Damages, < 276 

Usable \alae of property, < 277 
Value of property, < 272 
Interpleader, 

Attachment, right to maintain rejfievin os af¬ 
fected, < 88 
Judgment, < 242 
Intervention, << 1,91 

Burden of proving ownership or rlg^ht to posses¬ 
sion, <172, p 130 
Counterbond, < 189 
Direction of verdict, < 214 
Dismissal or nonsuit on motion of intervener, < 
198 

Intoxicating liquor, recovery of liquor seized as being 
k^ in violation of law, < 41 
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Iwrotantary dlrnniasal or iwnuHitt, 8 18S-:!0a, ppu 1»- 
148 

AAdavIt, defect in, 1186 
AltematiTe Judgment, 8 187 
Asseiwment of damaipes or of pnpmtjt i 

199 

Avowiy, Judgment for return of goods aa regniiv 
ing, § 197 
Bond, 

Defects in, (196 

Failure to give or defective bond, 1194 
Qiaracter of Judgment rendered, | 197 
Cioncluslveness of Judgment, 8 198 
Costs, fUlure to give bond for, 8194 
Damages, assessment, 8199 
Defective or insufficient affidavit, 8 196 
Demurrer, motion aa smrving purpose ci,iVXt 
Evidence, 8192 
Failure to. 

Give or defective bond, 8194 
Make out prlma facie case, 8198 
Prove value of property, 8195 
Grounds, 8196 
Intervention, 8196 
Judgment, 8 197 
Miscellaneoos grounds, 8196 
Motion to dismiss, 8 196 
Nominal damages, 8199 
Operation and effect of Judgmmit, 8 198 
Pleadings, Judgment aa affOcted by state of, 8 
197 

Primatacle case as precluding, 8192 

Proceedings to dismiss, 8196 

Bedelivery before trial, 8192 

Beinstatement, 8 209 

Betum of property. Judgment for, 8197 

Service, dismissal for defect in reqpect ol^ 8 197 

Statutory provisions, complianoe vritb, 8 196 

Time of motioo, n 19^ 196 

Value of propel^, 

Ann*!flmnfie ii t , 8 199 
Failure to prove as ground, 8196 
Judgment for, 8197 
Waiver of motion, 8196 

Want of Jurisdiction, Judgment rendered, 8 197 
Want of prosecution, 1198 
iBsnance of writ, I 111 
Inaes, 8 mpp 129-126 

Bmid or undertaking, actions <», 8 686 
Judgment conforming to, 8 641 
Oonflnement to tbose raised by pleading, 8 170^ 
p. 129 

Core of defects in pteadlng by Joinder of issues, 
8169 

Findings, responsiveness, 8 222 
Judgment; oonfoimity, 8 248 
Scope of inQUiry, 8 291 
TaUbag of propel, 8 170, p 128 
Title and right to possession, 8 77; 8 170, p 121, 
8202 

Verdict, leaponslveDeBS, 88 222, 224^ 226 
Joinder of parties; 

Bond or undertaking; actions on, 8 862 
Defendants, 8 90 
Plaintiff, 8 69 

Joint adventure, possessUm, estabUshmeut of right 
as condition to of action, 8 48 


jofaKt and several bond, 8106, p. 76 
Joint Judgment. 8 242 
Joint or several Ualffiity. 8 8 
Judgment, 8 262 
Joint tenants; 

Maintenance of action, 8 49 
Party to action, 8 S9 

Joint tort-feasors, damp^ apportionment, 8 286 
Joint verdict, 8 229 

Judgment or decree^ 88 288-259, pp 169-186 
Actions to enforce, 8 259 
Affirmative rdief, 8 289 
Alternative Judgment, generally, ante 
Amendment, 8 244 
Bond or undertaking; ante 
Certainty, 8 288 

Description of property, 8 241 
Certificates of stock, satisfaction of Judgment for 
return of, 8 255, a 89 
Collateral attadk, 8 252 
Conditional Judgment, 8 289 
Conformity to pleadings, issues, etc., 8 248 
Construction and operation, 8 252 
Correetioa 8 244 

Costs, amendment In reqiect ot 8 244 
Counterclaim, affirmative relief oa 8 289 
Damages, 

Depreciated prtgierty, return of, | 256 
Satisfaction of Judgment for, 8 254 
Default, 8 245 

Depreciated property, satisfaction by tender of . 
8256 

Description of property, 8 241 
Discharge, 8 254 
Effect on title to property, 8 258 
Election betwemi recovery of property or value, 
8 248 

Enforcement, 88 257-259 
Equitable rights, determinatioa 8 239 
Erroneous verdict, entry on as prednded, 8 288 
Bzecutioa enforcement bf, 8 258 
Findings, 

Conformity, 8 248 
Correction to conform with, 8 244 
Form and requisites In general, 88 288-24^ pp 
169-174 

Independent action, enforcement, 8 259 
Inherent power to enfoioe Judgment rendered 8 
267 

Injunctioa execution under, 8 258 
Inteipleader, 8 242 

Involuntary dismissal or nonsolt, of 

Judgmmt rendered, 8 197 
Issues, conformity, 8 248 
Joint Judgment, 8 242 
Joint or several liability, 8 252 
I^gal and equitaUe rights, determination of; 8 
239 

Liens, enforcement, 8 257 
Modlflcatioa 8 244 
Money Judging generally, post 
Motloa correction by, 8 244 
Offer of Judgment, 8 246 
Partial recovery, 8 247 

Partial satisfactioa tender of depredated prop¬ 
erty, 8 255 
Partlea,8 242 
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Judgement—Oontliniad 
pleadln^i, 

Gonfonnity, f 243 
Cure of detects in, 1 160 
Demurrer, Judgment on, 116G 
Recovery of property or value, election between, 
1248 

Redelivery, post 
Red^ivery bond, post 
R^ef awarded, S 243 
Roniasion, default Judgment, 1245 
Replevin after Judgment, ( 38 
Return of property, H 248,250 
Action to enforce, f 258 
Alternative Judgment, H 243 231 
Depreciated property, satisfaction by tender 
<4 8255 

Election between recovery of property or val- 
ue^S248 

Enforcement ct Judgment for, 8 258 
Satisfaction of Judgment for, 8 255 
Satisfaction, 88 264,256 

Effect on title to property, 8 256 
Enforcement, 88 257-250 
Scope of T^ef , 8 239 

Conformity to pleadings, etc, 8 243 
Separate valuations of property, 8 248 
Setting aside, default Judgment, 8 245 
Statutory provisions, post 
Stay of ezecutKm, 8 258 
Summary Judgment, action on bond, 8 824 
Surety on replevin bond, rmidering against, 8 242 
Third persons, return of property belonging to^ 8 
250 

TtOe and rlg^t to possession. 

Determination <4 8 252 
Effect of satisfactlan of Judgment, 8 256 
Effect on titles 8 253 
Value ot property. 

Action to enforce, 8 250 
Alternative Judgment for, 88 2, 251 
Election in respect of, 8 248 
Separate valuations^ 8 240 
Verdict, 

Conformity, 8 243 

Correction to conform with, 8 244 
Void Judgment, 

Execution, recovery of propeity levied on, 8 
27 

Fine, recovery of property selssed and sold for, 
839 

Voluntary dismissal or nonsuit, 8 190 
Waiver, alternative Judgment, 8 251 
Writ of restitution, enforcement by, 8 258 
Judicial sale, owner bidding property in, value recov¬ 
erable as damages, 8 274 
Jurisdiction, 

Bond or undertaking; 

Action on, 8 331 

Presungrtlons, 8 337 
Omission to give as affecting; 8 104 
Dismissal for want of; Judgment, 8 197 
Person, 8 S5 
Subject matter, 8 34 

Jury questions. Questions of law and tect^ generally, 
post 


Justices of the peace, bond <w undertaking, Juiisdlo- 
tion of acti<m on, 8 331 
Jnstifleation, 

Attadunent, cure of plea of by verdict, 8 109 
Bond or undertaking. 

Party to action, 8105, jk 77 
Snreties <m, 8105, p 76 
Redelivery bond, 8 130 
Burden of pnK4 8 171 

Seizure of property under process, f 172, p. 
130 

Failure to take property as altected, 8 119 
Tiflehes, applicability of rules, 8 88 
T^andlord and tenant, 

Crops, rcgdevy of part of crop taken before divi¬ 
sion, 8 23 

Distrained property, recovery of; 810 
Possession by tenant of defendant, sufficiency to 
support action, 8 57 

r^oroeny, recovery of property alleged to have been 
stol^ 8 41 

Law, remedy by action at, 8 3 
Levy, writ of reidevin, 8117 
Liens, 

Demurrer to answer setting up, admissions, 8 157 
Disdmrge, tender as condition precedent to action, 
864 

Judgment, enforcement, 8 257 
Ifalntenanoe of action by lienor, 8 52 
Questions of law and fact relative to, 8 207 
Limitations, 8 38 

Liquidated damages, recoupment of amount claimed 
as, 8 32, n. 19 
Local action, venue <4136 
Loss of time, damages, recovery as, 8 282 
ICallce^ exemplary damages, 8 285 
Malicious prosecution, exemplary damages, 8 285 
M an u factured artide^ recovery of articles manu¬ 
factured from material taken, 814 
Marshals, service of writ, 8 118 
Master and servant, 

Joinder as parties, 8 90 
Possession of servant for master, 8 01 
Measure of damagea Damages, generally, ante 
Minerals, replevin as lying tor recovery <4 8 24 
Minimizing damages, 8 266, n. 41 
Misjoinder of parties, detendant, 8 90 
Mistake, return of writ, amendment, 8124 
Mitigation of damages. 

Bond or undertaking; 

Admissibility of evidence in action on, 8 838 
Burden of proof, 8 837 
Evidence, 

AdmismbiUty, 1181 
Bond or undertaking, 88 387,838 
BCixed action, 8 5 
Modification, 

Jndgmek, 8 244 

Remedy as available in equitable suit for, 8 
8 

Money Judgment, 

Alternative Judgment, 8 251 

Election in respect of; 8 248 

Execution, enforoem^ 8 258 

Bedelivery bond, liability of sureties on, 8 808 

Satisfoction, 8 254 

Money, replevin as lying for recovery of, 8 12 
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Mdtioiui, 

Judgmenti oorxectlon by, t ^ 

Writ of T^plerin, qpadilDg, S 120 
Bffinltiple dainages, I 291 
Natoze of property reooyerable § 0 
Mature of remedy, M 2-6^ pp 11-17 
Meoeasity of pieUminary taking^ | OS 
Mew bond, 1108 

Alias or plories writ, S lOd 
B^eaae of surety, | SIS 
Mew trial, 1219 

Meat friend, bond or nndertaMngt surety in, | 106, 
p. 75 

MU debet; bond or undertaking, idea of in action on, 
SS84 

Nominal damages, 

Bond, recovery in action on, f 819 
Costs, limiting to^ { 261, p. 188 
Dismissal or nonsirit, i 199 
Bvidence, § 268 

Instructions to jury in respect of, i 218 
Prevailing party, t 268 
Verdict, amendment by adding, S 287 
Nonsuit Dismissal and nonsuit, generally, ante 
Motes, rsidevin as lying for recovery of, i 11 
Notice, 

Bond or undertaking; motion to quash, § 107 
Betum of property pursuant to redelivezy bond, 
S 127 

Mul tiri record, bond or undertaking, plea of in ac¬ 
tion on, 1884 

Oath, affidavit preliminary taking; ( 96 
Objections, 

Bond or undertaking, { 107 
Bedriivery bond, 1182 
Pleading; § 169 
Betum of writ S 124 
Verdict 1287 
Writ of replevin, § 120 
Waiver, i 120 

Offer of Judgment aco^tance as constituting con¬ 
tract i 246 
Operation and effect 

Bond or undertaJcing; (106 
Bed^very bond, 1181 
Option, prriiminary seizure^ i 96 
Order, B 110-120, pp 80-88 
Directions to officers, 1114 
Bequisites and sufficlmicy, i 118 
Out replevin as lying for recovery of ore w r ong fu lly 
taken from mtneb I 24 
Origin of remedy, 12 

Ownerdilp. Title and right to possession, generally, 
post 

Parol aaslgnment bond or undertaking; i 109 
Partial recovery, 

Ooet8,|261,P 187 
Judgment in case ot S 247 
Verdict te, 1227 

Partial aatiafactlon. Judgment tender of depredated 
property, ( 255 
Partlei,B8S82,pp 56-60 
Bond or undertaking; 

Action on, I 882 
Motion to quaah, | lOT 


Pardee-Continued 
Defendants, | 90 
Damages, 

Assessment I 289 

Bight and basis of recovery, | 264 
Title and right to possession, post 
Intervention, § 91 

Judgment in fkvor of or against t 2rfiS 
Plaintiffs, S 89 
Damages, 

Assessment ( 288 

Bight and basis of recovery, S 268 
Title and rig^t to possession, post 
Beddivery bond, action <», I 8^ 

Substitution, i 92 

Partition, jmrdiaaer of realty at sale under Judg¬ 
ment in, redevin for possession or value of crop, 
§50 

Partnership, 

Bond or undertaking; signature, § 1(39, p. 75 
Maintenance of action by mmbcmB, § 48 
Passbook, savings acoounts represented by, recovery 
in replevin, § 12 

Pauper oath, maintenance of suit on, § 104 
Payment possession, condition precedent to action, 
§64 

Penalty, txmd or undertaking; § 106, pi 76 
Increase, § 108 

liability of surety as limited to^ § 817 
Perscmal nature of action, § 5 

Personal property, writ aa effectual only for recovery 
ot §9, 

Persoual service; writ ot replevin, § 115 
Petition. Dedaration, petition or complaint general¬ 
ly, ante 

Pinball machine; zeoovery of poeaeasion ot § 41, n. 
67 

Place of taking, affidavit as to; preliminary taking, 
§ 98 

PlaintUfe, §89 
Damages, 

Assessment § 288 

Right and basis of recovery, § 268 
Title and light to possession, post 
Plea or answer, §§ 154r-168, pp. 108-lU 
Affidavit of defense, § 159 
Amendment § 167 

Avowry or cognizance, generally, ante 
Bond or undertaking; actions on, § 884 
Counterclaim in answer, § 154 
Damages, 

Allegation ot § 154 
Amendment increasing amount § 16T 
Defenses available^ § 154 
Demurrer to, § 166 

Setting up lien, § 157 
Denial of plaintiff’s title, § 156 
Detention under process, averments as to; § 158 
Bvidence admissible under, § 170; p 124 
Frivolous or impertinent plea, § 154 
General issue, B 16t 165 
Inconsistent defenses, § 154 
Necessity, § 154 
Negative averments, § 1S4 
Ownership, 

As put in issue by plea or answer, § 170, pi 
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Plea or answez^--Ooiitinuedl 
Owiier8Ui>--Oontini]ed 
Denial, S 166 

Traverse of allegations of ownership, § 168 
Process, setting up taking or detention under, t 
158 

Proof under, i 170, p 124 
Bepllcation or reply to, 8 164 
Buies governing, 8 164 
Separate matters of defense, 81*>4 
Surplusage, 8 168 

TaUbdg under process, averments as to, 8 158 
Third person, averment of title In. 8 157 
Pleading, 88 14^-170, pp 88-127 
Admissions, 8 170, p 120 
Affidavit of defense, 8 158 
Alder of defects, 8168 
Amendment, 8 167 

Action on bond, 8 333 
Demurrer to amended petition, 8 166 
Answer Plea or answer, generally, ante 
Avowry or cognizance, generally, ante 
Bond or undertaking, actions on, 88 333-386, 
pp 241-244 

Judgment conforming to, 8 341 
Complaint. Declaration, petition or complaint, 
generally, ante 
Costs, demand for, 8 202 
Cross-complaint, 8 153 
Cure of detects, 8 160 
Damages, 88 152,154 

Amendment omitting claim ter, 8 167 
Support of award pleading, 8 281 
Declaration, petition or complaint, generally, ante 
Defects, 8 168 
Demurrer, generally, ante 
Determination of issues presented bv, 8 201 
Discretion of court, amendment, 8 167 
Dismissal or nonsuit, Judgment as affected by 
state of pleadings, 8107 

Evidence admissible under, 8 170, pp 122, 123, 
125 

Ejcemplary damages, 8 l'^ 

Findings, conformity, 8 221 
Issues, generally, ante 
Judgment, 

Conformity, 8 243 
Cure of dcfcH ts by 8 168 
On demurrer, 8 166 
New matter, reply, 8 164 
Objections, 8 160 

Petition. Declaration, petition or complaint, gen¬ 
erally, ante 
Bejoinder, 8 165 
Bepllcation or r^ly, 8 164 
Boles governing, 8 143 
Supplemental pleading, 8 168 
Time, amendment, 8 167 
ValiiA evidence admissible under, 8 170, p 123 
Vanance, generally, post 
Venoe^ cure of dete^ 8168 
Verdict; 

Conformity, 8 221 
Cure of detects by, 8169 
Waiver, objections to, 8168 
Pledget^ maintenance of action by pledgee, 8 81 


Pluries writ. 

Issuance, 8 112 
New bond in case of, 8104 

Possession. Title and right to possession, generally, 
post 

Possessory action, 8 4 

Power of attorney, bond or undertaking, ezecution of; 
8 106, p 75 

Prayer for relief; declaration, petition or complaint, 
8 145 

Preliminary taking, 88 83-126, pp 61-90 
Premature actions, 8 88 
Bedellvery bond, 8 326 
Preponderance of evidence. 

Identity of property, establishment by, 8 186 
Proof of case by, 8183 

Taking or detention ot property, sustaining de¬ 
fense of jnstificatiem by, 8 186 
Title and right to possession, establishment by, 
8 184 

Value of property, establishment by, 8187 
Wrongful taking or detention, damages ter, f 187 
Presumptions, 88 171-176, pp 127-133 

Bond or undertaking; actions on, 8 387 
Ownership, 8 172, pp 123-181 
Buies applicable to, 8 171 
Taking of property, legality, 8 172, p 180 
Title and right to possession, 8 1*^ PP 128-131 
Value of property, 8 175 
Prevailing poky, damages, 

Nominal damages; 8 2^ 

Value of property, 8 269 
Procedure, statutory provisions, effect of, 8 2 
Process, 

Defense in actions for property taken on, 8 81 
Joinder of^parties in action to recover property 
taken under, 8 90 

Justification for seizure under, burden of proof, 
8 172, p 180 

Parties to action to recover property taken under, 
8 90 

Property seized nnder, directions in writ, 8 113 
Becox'ery of property taken under, demand as 
condition precedent, 8 70 
Summons, generally, post 
Taking of property, burden of proof in respect of, 
8 185 

Taking or detention under, answer setting up, 
8 158 

Value of property taken under, damages to ex¬ 
tent of, 8 272 

Promissory notes, replevin as lying for recoveiy of, 
811 

Proof Evidence, generally, ante 
Property, 

Action as maintainable for purpose of trying right 
of property, 8 4 

Description of property, generally, ante 
Preliminary taking; ledeUvery and impounding in 
general, 88 98-142, pp 61-98 
Pursuit of property, damages, 88 282; 283 
Recoverable, 88 9-41, pp. 17-28 
Retention of property, 

Oounterbond, 8 127 

Joinder of parties involving wrongful re¬ 
tention, 8 80 

TSklng property, generally, post 
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Pl:operty^-O>ntlntied 
QMal of rigbt of, 11 
Trial of title to leal property, S 208 / 

Writ as maintainable to recover real property, 
<9 

Provisional remedy, preliminary seizure^ I 08 
Proximate canse^ damages, | 285 
Publication, service by, writ of replevin, 1115 
Punitive damages Exemplary damages, generally, 
ante 

Pursuit of property, damages. 

Attorney's fees incurred, i 282 
Loss and e:q)ense incun^ 1288 
Quarries, replevin as lying for recovery of slate taken 
frmn, { 24 

Questions of law and fact, H 205-218, ppi 150-155 
Bond or undertaking, actions on, i 840 
Conflicting evidence, i 205 
Damages, § 218 
Demand for goods, § 206 
Fraud, 1210 

Identity of property, { 211 
Liens and other interests, S 207 
Taking and detention of property, § 209 
Title and right to possession, ( 206 
Value of property, { 211 
Credibility of witnesses, t 205 
Damages, | 218 
Demand for goods, i 206 
Detention of property, i 209 
Fraud, S 210 

Identity of property, 1211 ^ 

LimiB and other interests, 1207 
ICsoellaneons matters, S 213 
Ownership, { 206 
Betum of goods, i 212 
Taking of prop^ty, 1209 
Title and right to possession, i 206 
Trial by court without Jury, i 205 
Value of property, 1211 
Weight of evidence, S 205 

Batiflcation, bond or undertaking^ invalid bond, f 107 
Beal property. 

Trial of title to, <208 
Writ as maintainable to recover, | 9 
Beoelpt, deliveiy of property, return of writ, I 126 
Becognizanoe. Bond or undertaking, generally, ante 
Beeords, replevin as lying for recovery of; 110 
Beooupment, 

Availability in replevin action, < 82 
Bond or undertaking, actions on, < 829 
Bed^very. «127-187, pp 90-06 
AfBdavit, 1129 
Claim property bond, i 127 
Conq;)lianoe with statutory reouirementg, | 128 
Consideration, § 180 

Custody of law, property taken from, i 185 
Dismissal and nonsuit. 

Involuntary dismissal or nonsuit; Judgment 
for return of property, (197 
Bedelivery before trial, 1192 
Voluntary dismissal or nonsuit, | 191 
Fees and expenses of officers, < 187 
Judgment or decree^ St 249, 250 

Acti<m to enforoe Judgment for return of 
property, t 259 

Al t erna t i v e Judgment; H 248^ 251 


Bedelivery—Continued 

Judgment or decree—Continued 

Depreciated property, satisfaction by return 
of;S255 

Election between recovery of property or 
value, S 248 

Enforcement of Judgment for, § 258 
Betum of property or its value, S 248 
Satisfaction of Judgment for, S 2o4 
Jury questions, S 212 
Law questions, S 212 
Nature of proceedings for, S127 
Notice, service of; S127 
Purpose of proceedings for, S127 
Statutory provisions, S127 
Oomplianoe with, 1128 
Verdict, finding on issue ot S 228 
Waiver, Judgment for, S 251 
Bedelivery bond. 

Actions on, § 826 

Conditions precedent, S 827 
Declaration or complaint, S 338 
Estoppd to set up defense, S 330 
Judgment, S 341 

Summary Judgment, S 324 
Jurisdiction, S 381 
Jury questions, | 840 
Parties,! 882 
Plea or answer, 1834 
Proof, <336 

Replication or reply, S 335 
Trial,!840 
Admissions, 1181 
Amendment § 130 

Complaint in action on, S 338 
Amount, S 130 

Amount in controversy. Jurisdictional purposes, 
S 881 

Answer in action <m, S 884 
Approval, (180 
Assignment, 

Condition precedent to action on, f 827 
Pleading in action on, S 883 
Attachment bond as sufficient as, S130 
Bankruptcy of principal, dlsdiarge of surety, S 
311 

Bulky property, compliance with condition for 
return of property, S 307 

Conclusiveness of adjudication in r^levin action, 
S820 

Conditions, 1180 

Breadi or performance^ SS 306-309 
Pleading in action on, S 838 
Payment of damages and costs, < 306 
Betum of property, SS 806,307 
Breadb of condition, S 809 
Bulky property, S 307 
Partial return, S 307 
Sufficiency of return, S 807 
Constraction, S 181 

Costs, condition for payment of, S 306 
Cumulative rmedy, action on, S 826 
Damages, 

Condition for payment of; S 306 
Depreciation in value of property improperly 
retained by giving; S 271 
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RedtiiTery bond—OontbLned 
Bamages—Oontlniied 

Jadgment for as essential to breadb of eoit- 
dition to pay damages, t 809 
Minimizing damages, xeqaiiements as to, I 
265, n. 41 

Dedaiation or complaint in action on, | 888 
Defenses, pleading in action on, | 884 
Demand as condition precedmit to action on, | 327 
Dlscborge of surety. 

Bankruptcy or insolvency of principal, § 811 
Betum of property, 1811 
Discretion of court, amendment, § 180 
Bnforoement of llablUty, U 888-848, pp 282-251 
Bstpppel, 

Defendant securing possession to dmiy, i 82 
Defmises in actions on, f 880 
Denial of legality of levy, 8181 
Bxecutlon, 

Bond as sufficient as, 8180 
Condition precedent to action on, 8 827 
JBbctait of liability, 8 816 

Failure to permit ezeiclse of right to file, 8 184 
Fees and ezpmises of officers, 8187 
Faing,8128 

Impounding property, 8186 
Insolvency of principal, disdiarge of surety, 8 
811 

Interveners, 8189 
Judgment, 

Actions on, 8 841 
Default Judgment, effect, 8 245 
Essential tor breach of condition of bond to 
pay damages, 8 300 

Money Judgmmit, liability of sureties for, 8 
806 

Necessity of Judgment to fix liability, 8 800 
Jurisdiction, actions on, amount in controversy, 8 
881 

Jury questions, actions on, 8 840 
Justice of the peaoe^ Jurisdiction of action on, 
8881 

Justification of sureties, 8180 
DiabiUty on, 88 202-843, 212-252 

Married women, liability on, 8 202 
New or additional security, 8180 
Objections, 8182 
Opmtlon and ect, 8181 
Partial return of property, comifiiance with con- 
ditkm for return of property, 8 307 
Parties, action on, 8 882 
Premature action on, 8 826 
Proof; actions on, 8 886 
Purpose of, 8181 

Reifievin of property returned to defendant pui- 
suant to, 8 87 

Replication or reply, actionB on, 8 335 
Return of property. 

Conditions, 88 806, 807 

Breadti of condition, 8 800 
Sufficiency of return, 8 807 
Pursuant to bond, 8127 
Signature, 8 180 

Statutory provisions, oomplianoe with, 8 130 
Subsequent pleadings in actions on, 8 385 
Summary remedies, enforcement of liability, I 
824 


Redelivery bond—Continued 
Third persons, 8 188 

Title and right to possession, condusiveness of 
adjudication in replevin action as to parties 
to, 8 821 

Trial in actions on, 8 840 

Value of prqperly, alternative Judgment for as 
essential to recovery of value in action on 
bond, 8800 

Voluntary dismissal or nonsuit on restoration of 
property pursuant to, 8101 
Waiver, 

Objections to complaint, 8 160 
Right to. 

Object to proceedings by giving bond, 8 
181 

Tender, 8 188 

RefosaL Demand and refusal, generally, ante 
Reinstatement, involuntary dismissal or nonsuit; 8 
200 

Rejoinder, 8165 

Remission, default Judgment, 8 245 
Remlttitar, 

Bond or undertaking; appeal from Judgment on 
action on, 8 848 

Damages, conditional provision for, 8 201, n. 85 
R^ffication or reply. 

Bond or undertaking, actions on, 8 885 
Evidence admissible under, 8 170, p 126 
Rejoinder, 8 165 
Requisites and sufficiency, 8164 
Requisition. Writ of repleviii, generally, poet 
Rescission, rmnedy as available in equitable suit for, 
18 

Residence^ bond or undertaking; sureties in, 8 105, p 
75 

Responsiveness, 

Findings to issues, 8 222 
Return of writ, 8 123 
Verdict, post 
Retention of property. 

Counterbond, 8 127 

Joinder of parties involving wrongful retention, 
800 

Return of property. 

Bond or undertaking, ante 
Reddivery, generally, ante 
Red^very bond, ante 
Return of writ, 88 121-124 
Amendment, 8124 

Appraisers* certifleate, 8125 
Appraisement, 88 122,125 
Bond or undertaking, condition precedent to ac¬ 
tion on, 8 827 
Condusiveness, 8128 
Construction and suflid^cy, 8122 
Defects^ 8124 

Delivery of luoperty, receipt, 8126 
Failure to return, 8121 
Impeadimmit or oontradlctLon, 8128 
Mistake, amendment, 8124 
Objectiona, 8124 

Prlma fade evidence of selsEure of property, 8 
185 

Beceipt, ddivery of property, 8126 
RecsK^veness, 8128 
Seisure subseqi^t to, f 121 


1367 



INDEX TO REPLEVIN 


Return of writ—Continued 
Statutory provisions, S 121 
Appraisemeit, S125 
OompUanGe with, S122 
Waiver of objections, 1124 
Revendication, d^ned, f 1 

Revenue laws, forfeiture, recovery of property seised 
for, % ^ 

Right of property. 

Action as maintainable for purpose of trying. 
§4 

Trial of; i 1 

Sale, plaintiir in replevin, recovery of property sold 
pending suit, S 86 
Satisfaction, judgment; H 254^ 255 
Bflact on title to property, S 256 
Enforcement, H 257-250 
Savings accounti^ recovery in r^levln, f 12 
Scope of Inquiry, M 201-208 
Scope of remedy, H 2-6, pp 11-17 
Seal, bond or undertaking, S105, p 78 
Seizare, recovery of property in hands of officer s^teed 
under writ of reidevin, § 85 
Seizure of property. 

Preliminary taking; tS 08r-126, pp 61-00 
Taking property, generally, post 
Service, writ of rendevin, 8115 

Dismissal for defect in respect of, S 107 
Persons serving, 8116 
Set-off and counterdalm, 

Allowance in action, 8 82 
Answer, counterclaim In, 8154 
Bond or undertaking; actions on, 8 829 
Burden of proof, 8171 
Defenses in general, 8 82 
Direction of verdict, 8 214 
Judgment, affirmative relief, 8 280 
Parties, 8 00 
B^ly,8ie4 
Setting asides 

Default judgment, 8 245 
Verdict, post 

Severance, recovery of property severed from realty, 
8816-24 

Shares of 8to<d[, remedy as available to recover, 8 0 

Sheriffs, service of writ, 8 118 

Signatn^ 

Bond or undertaking, 8105, p 74 
Redelivery bond, 8180 
Writ of replevin, 8 118 

Slaves, replevin as lying for recovery of, 8 17 
Slot machines, 

Recovery of possession of , 8 41, n 71 
Title and rU^t to possession, 8 48, n 2 
Special damages, pleading, 8152 
Special findings, general verdlcti controlling effect, 8 
228 

Standing crops, replevin as lying for, 8 22 
State, bond or undertaking in action 8 104 
Statutory provisions; 8 2 
Affidavit of deteose, 8150 
Alternative judgment, 8 251 
AltematiTe verdict, 8 220 
Attorney’s fees, allowance as costs, 8 261, p. 188 
Bond or undertaking; 8 104 
Assignment, 8 109 

OondUion precedent to action on, 8 827 


Statutory provisions—Continued 
Bond or undertaking^-Gontinuod 
Conditions, 8 105 p 74 
Conformity to requliements, 8 105, p 72 
Justification of sureties, 8 105, p 77 
New or additional bond, 8 106 
Claim and ddivery, 8 2 
Complaint, form of, 8 145 

Conditions precedent, demand and lefusal, 88 05,. 
78 

Cross-complaint, 8 158 
Gross r^levin, 8 8 
Damages^ 

Taking propeity and failure to proseaite ac¬ 
tion to effect, 8 264 

Value of property, time of valuation, 8 270 
Wrongital detention, 8 268 
Dismissal or nonsuit, motion to dismiss, 8 106 
Qeneral verdict, sufficiency, 8 228 
Impounding property, 8 186 
Intervention, 8 01 
Issuance of writ, 8 lU 
Judgment, 8 202 

Alternative judgment, 8 251 
Compliance with, 8 238 

Alternative judgment, 8 251 
Conditional judgment, 8 230 
Default Judgment, verified affidavits as essen¬ 
tial, 8245 

Scope of r^ef, 8 280 
Offer of judgment, 8 246 
Order of replevin, compliance with, 8 118 
Parties, substitution, 8 02 
Preliminary taking, 8 03 
Affidavit, 

Amendment, 8 101 
Value, 8 100 
Redelivery, 8 127 

Redelivery bond, compliance with, 8 130 
Reply, 8164 

Retention of possession of property, compliance- 
with, 8 128 
Return of writ, 8 121 
Appraisement, 8125 
OompUance with, 8 122 
Seboff and connterdaim, 8 82 
Substitution of parties, 8 02 
Summons; ccnnpliance with, 8 118 
Trover as embraring common law action of re¬ 
plevin, 8 6 
Venue, 8 86 

Verdl<^ compliance with, 8 220 
Writ of replevin, compliance with, 88 113, 117 
Service and execution, 8115 
Wrongful taking, necessity, 8 55 
Stay of execution, judgment, 8 258 
Stipulations, dismissal or nonsuit, 8100 
Stolen property, 

Defenses, ladk of knowledge, 8 70 
Recovery of property taken from possession of al¬ 
leged thief, 8 41 

Subject matter, jurisdiction, 8 84 
Subrogation, equitable defense ot 8 77 
Subsidiary remedy, preliminary seizure, 8 06 
Substitution of parties, 8 02 

Successful termination, bond or undertaking, condi¬ 
tion to prosecute action to, 8 204 
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SnocesBlye r^leylns, | 7 

Summary Judgment, bond or undertaking, action on, 

S 824 

Summons, M 110-320, pp 80-88 
Alias summons, § 112 

Coinmoncement of action by service of, | 110 
Condition precedent to Issuance of writ, § 111 
Jurisdiction over person by service of; ( 86 
Requisites and sufficiency, § 118 
Subordination to writ, $ 110 
Variance with writ, S113 
Supplemental pleadings, rules governing, 1168 
Sureties Bond or undeitaking, ante 
Surety companies, bond or undertaking, acceptance 
as sole surety, {105, p 75 
Surplusage, 

Parties, suing for use of another, { 88 
Plea or answer, 1158 
Preliminary taking, affidavits, S 87 
Verdict, 

Effect, S286 
Rejection, ( 287 
Taking property. 

Answer setting up taking under process, § 158 
Burden of proof; wronghil taking, t 173 
Conversion, demand as condition precedent to 
recovery of property wrongfully converted, 

<68 

Costs, eipenses as allowable as, 1261, p 188 
Damages, ante 

Detention without wrongful taking, < 56 
Evidence, < 170, p 123 
Admi«i8ibllity, < 178 
Weight and sufficiency, < 185 
Execution of writ or order by, < 117 
Failure to take. Jurisdiction as affected, < 118 
Findings, responsiveness to issues, < 2^ 

Issue In re&p^ of, < 170, p 122 
Jury question, < 208 

Lawful taking, demand as condition precedent to 
action, § W 

Participation, Joinder as party of person partici¬ 
pating, i 80 

Pleading, complamt, f 150 
Preliminary taking, H 03-126, pp 61-80 
Preponderance of evidence. 

Defense of Justification, < 185 
Establishment by, < 187 
Presumptions, legality, f 172, p 130 
Process, demand as condition precedent to action 
to recover property taken under, < 70 
Venue of action in county where taken, f 86 
Verdict, 

Assessment of damages, f 235 
Responsiveness to issues, f 225 
Voluntary dismissal or nonsuit where property 
not taken, § 181 

Wrongful taking, generally, post 
Taxes; 

Payment of taxes on property taken under writ, 

< 140 

Pleading, negativing taking for tax assessment, 

< 150 

Taking of property for, burden of proof in re¬ 
spect of, S 185 
Tenants in common. 

Attachment of property, right of replevin, | 32 
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Tenants in common—Continued 
Maintenance of setion, < 48 
Party to action, < 88 

Tender, alternative Judgment; satisfaction by, I 254 
Avowry or cognizance, plea ot < 168 
Bond or undertaking, compliance with condltlm 
for return of property, < 801 
Condition precedent to action, < 64 
Third opposition, < 1 
Third persons. 

Attachment of property belonging to^ recovery 
in rqifievin, < 82 

Defenses, property and right of possession in, I 
80 

Execution on property belonging to; recovery in 
replevin, < 28 
intervention, < 81 

Judgment, return of property belonging to; I 250 
Possession, action as maintainable against third 
person In custody ol^ < 61 
Redelivery bond, < 138 

Seizure of property belonging to under writ, right 
to replevy, < 35 

Title in, plea or answer setting up, < 157 
Timber, severance, recovery of timber unlawfully sev¬ 
ered from soil, < 21 
Time, 

Affidavit, 

Ot defense, < 158 
Preliminary taking; 

Amendment, < 101 
Objections to affidavit, 1101 
Amendment, 

Pleadings, 1167 

Preliminary taking, aflidavit, < 101 
Bond or undertaking, objections tO; | 107 
Conditions precedent, demand for possession, < 
76 

Damages, valuation of property, < 270 
DlFonissal or nonsuit, motion, U 182, 186 
Issuance of writ, < 111 
To sue, < 88 

Verdict, objections to, 8 287 
Writ of replevin. 

Issuance, § 111 
Motion to quash, 8 120 
Service, < 113 

Tide and right to possession. 

Abandonment, 

Admissibility of evidence as to, f 178 
Possession before action, 8 42 
Absolute ownership as essential, < 43 
Adjudication of; 8 202 
Affidavit as to, preliminary taking, 8 87 
Affirmative defenses, burden of proof; 8 172, p 
128 

After-acquired interest as sufficient, 8 42 
Assignee, < 51 

Attachment creditor, possession of as sufficient, 
860 

Bond or undertaking. 

Breach of condition to maintain title, 8 284 
Coiufiuslveness of Judgment in resfievin as to 
parties to bond, 8 821 
Burden of prooC; 8172, pp 128-181 
Claim of by defendant, demand as condition pre¬ 
cedent to action, 8 72 
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Title and zlgbt to possession:—Oontlniied 

Oomplaint; averments as to^ I 148; ppi. 100-108 
Condition precedent to action, §8 42, 04 
Conflicting evidence, jnry questions, ( 200 
Consignee, 8 61 

Constructive possession Ify deCendant, 8uflicleiic7» 
8 07 

Dedaratlon, petition or complaint, averments as 
to» 8 148, pp 100-103 
Possession by defendant, 8 100 
Bedaratlons, admissibility on Issue, 8 178 
Defendant, 88 00-68, pp 87-iO 

Declaratloa or complaint, allegations, 8 100 
Intervention, dlsdoimer by defendant, 8 81 
Lawful possession ot dmand as condition 
precedent to action, 8 66 
Wrongful possession of; demand as condition 
precedent to action, 8 07 
Defense of ladk of; 8 78 
Placlalmer by defendant, 8 66 
Intervention, 8 81 

Distress proceecibigB, purchaser, 8 00 
Documentary evidence, admissibility, 8 178 
Dquitable title or interest as sufficient, 8 44 
Bstcrod of defendant to deny possession, 8 62 
Bvldenoe, 8170; p 121 

Admissibility, 8 170, p 126; 8 178 
Conflicting evidence. Jury questions, 8 806 
Weight and sufficiency* 8184 
Exclusive ri^t as essential, 8 42 
Execution, 

Action as lying against officer aeUlng prop¬ 
erty under, 8 08 
Possession of. 

Execution creditor as sufficient, 8 60 
Officer levying; 8 08 

Property not belonging to defendant in writ, 
recovery in replevin, 8 28 
Purchaser of property at sale under, 8 60 
Executory contract; persons who acquire x4^ts 
under, 8 62 
Existing light, 8 42 
FlndlngB; 

BeepoBsiveness to issues, 8 224 
Special flnding on Issuer 8 226 
General Interest or ownership as sufficient, 8 43 
Hearing to determine possession pending suit, 
8 142 

Immediate right as essential, 8 42 
Instructions to Jury on Issue ot 8 216 
Interference with, 8 68 
Intervention, 

Actimi InvolvtDg title or right to possession, 
861 

Burden of proof; 8172, p. 180 
Issue of; 8 77 
Issues, 8170; p 121 
Joint adventure, 8 48 
Joint tenants, 8 49 
Judgment, 

Determination of; 8 282 
Bflbct (m title, 8 268 
Satisfaction as affecting titlA 8 266 
Jnrladicthm to adJndlcate^ 8 85 
Jury questions, | 206 


Title and right to posaessionr—Continued 
Legal title as ess ent ial, 8 48 
Lienor, § 62 

Mere possession as sufficient, 8 48 
Necessity, 

Defendant, 8 66 
Plaintiff, 8 42 

Prior possession to maintain action, 8 46 
Superiority of title, 8 46 

Ownership as hearing on right to possession, 8 
48 

Particular classes of persons, 88 47-62 
Parties to actions Involving, 8 99 
Partition sale, purchaser of realty at, 8 60 
Partners, 8 48 

Plaintiff, 88 42-62, pp 29-36 

Action Involving title or right to possession, 
889 

Becovery of property delivered into posses¬ 
sion of plaintiff in replevin, 8 36 
Flea or answer, denial of title, 88 J6^ 1C77 
Pledgee^ 8 61 

Preliminary taking, affidavit as to, 8 97 
Preponderance of evidence, establishment by, 8 
184 

Presumptions, 8 172, pp 128-181 
Prima fade case, 8 184 

Burden of meeting, 8 172, p 129 
Prior possession as essential, 8 46 
Process, purchaser at sale under, 8 50 
Properly taken under writ, 8 141 
Question as Involved in action, 8 4 
Real property, trial of title to, 8 208 
Scope of inquiry in respect of; 8 202 
Servant in possession of property belonging to 
master, action as maintainable against, 8 61 
Special Interest or ownership as sufficient, 8 43 
Statutory action to recover possession, 8 2 
Sufficiency, 

Constructive possession by defendant, 8 67 
Execution creditor’s possession, 8 60 
Bight to possession, 8 42 

Superiority of title, necessity for recovery in re- 
idevln, 8 46 

Tenants in common, 8 49 

Third persons, action as maintainable against 
property In custody of, 8 61 
Timeof;842 

Treepassers, sufficiency as against, 8 43 
XJnqpalifled right as essential, 8 42 
Variance between pleading and proof, 8 170, p 
12T 

Verdict, 

'Be^nsiveness to issues, 1224 
Special finding on issue; 8 226 
voluntary surrender of property by iflalntlff, ef¬ 
fect of; 8 68 

Wrongdoers, sufficiency as against, 8 48 
Wrongful possession, 

Basis of action, 8 43 

Defendant, demand as condition precedent 
toactlon,867 

Traveling expenses; damages, recovery as; 8 282 
Treble costs; damages, award as; 8 281 
Trees; recovery in rqilevin, 8 21 


Lawfnl pooocsfllon of defendant, demand as con¬ 
dition precedent to action, 8 66 
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Trespass, 

Analogous action, i 6 
BSzecution of writ, S UT 

Trespassers, title and right to possession, suiBclenicy 
as against. S 48 
Trial, H 204r-219, pp 150-168 
Direction of Terdict, { 214 
Dismissal and nonsuit, generally, ante 
Findings, generally, ante 
Instructions to Jury, generally, ante 
Jury questions. Questions of law and fact, gen¬ 
erally, ante 

Law questions. Questions of law and fact, gen¬ 
erally, ante 

Mode and conduct of, S 204 
New trial, S 219 

Questions of law and fSct, generally, ante 
Buies gOTeming, § 204 
Scope of inquiry, §§ 201-208 
Taking case from Jury, | 214 
Verdict, generally, post 
TroTer, analogous action, i 6 
Undertaking, 

Bond or undertaking, generally, ante 
Beddiivery bond, generally, ante 
Undivided interest in property, action as maintainable 
for recovery, S 18 

Usable value of property Damages, ante 
Value of property. 

Affidavit, 

Oondusiveness as evidence of, i 187 
Bvidence § 181 
Preliminary taking, M 90^ 100 
Defects or irregularities, | 98 
Alternative Judgment, generally, ante 
Appraisal as prima Lude evidence of; i 187 
Bond or undertaking, ante 
Costs, lUnitIng to, { 261, p 188 
Damages, adte 

Declaration or complaint, avennents as to, i 149 
Dismissal or nonsuit. 

Assessment of value of property, | 199 
Ground of failure to prove^ 1196 
Bnhancement of value, dama^ recoverable^ f 
278 

Bvidence, i 170, p 121 

Admissiblity, < 170, P 123, 1181 
Weight and sufficiency, 1187 
Instmctions to Jury reaping, { 217 
Involuntary dismissal or nonsuit. Judgment for, 
S197 

Judgment or decree, ante 
Jury questions, i 211 
Pleading, 

Admissibility of evidence under, { 170, p 128 
Amendment to conform to evidence^ S 167 
Presumptions, (175 
Usable value Damages, ante 
Verdict, post 

Writ of replevin, allegations of as conclusive evi¬ 
dence, 8 197 
Variance, i 170, p 126 

Bond or undertaking, actions on, | 886 
Cure of defects, f 169 
Verdict and issues, § 222 
Writ and copy serv^ {118 


Vazianoe-Oontinned 

Writ and declaration, plea in abatement as prop¬ 
er objection, i 164 

Writ of replevin, deaeration in affidavit and 
writ,! 114 
Venue, S 86 

Bond or undertaking; actions on, f 881 
Change of, 187 

Complaint, allegations of; i 147 
Verdict, St 220-287, pp 168-168 
Alternative verdict, 8 229 
Amendment, 8 287 
Assessment, 

Damages, 8 285 
Value of property, 8 282 

S^rate value of each article. S 288 
Special or limited interest, 8 234 
Avowries, cure of defect by, 8 169 
Bond or undertaking. 

Actions on, 8 640 

Sufficiency to establish breach of condition, 
8 808 

Surety as liable to full extent of; 8 616 
Certainty and definiteness, 8 221 
Description ci proper^, 8 280 
Compliance with statutes, 8 220 
Conclusiveness on issue of possession, 8 286 
Construction and operation, 8 236 
Cure of defects, 8 287 
Damages, 

Amendment in respect of; 8 287 
Assessment of; 8 286 
Detects, 8 287 

Description of property, 8 280 
Detention of property. 

Assessment of damages fOr, 8 286 
Besponsiveness to issues, 8 226 
Direction of, 8 214 
General verdict, 8 228 
Guilty, operation and effect, 8 224 
Intention, amendment to conform to, 8 287 
Issues, responsiveness, 88 222, 224, 226 
Joint verdict, 8 220 
Judgment, 

Conformity, 8 24S 
Correction to conform with, 8 244 
Nominal damages, amaidment by adding, 8 287 
Not guilty, sufficiency, 8 224 
Objections, 8 287 

Ownership, responsiveness to issues, 8 224 

Partial recovery, 8 227 

heading. 

Conformity, 8 221 
Cure of defects by, 8169 
Reqjnisites and sufficiency in general, 8 221 
Be&qponsiveness to issues, 8 222 

Taking or detention of property, 8 225 
Title or right to possession, 8 224 
Betum of property, finding on issue, 8 228 
Separate value of eacfii artidSb assessment of; 8 
288 

Setting aside. 

Formal detects or omissions, 8 221 
New trial, 8 219 

Special interek, assessment of value, 8 284 
Statutory provlsiona, comidiaxioe with, 8 220 
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Verdict—Oontinaed 
Saiplusage. i 286 
SeJecUon, i 287 
TaUiig of property, 

Assessment of damages for, ( 285 
Beaponsiveness to issues, { 225 
Time, objections to, § 287 
Title and right to possession, 

Beaponsiveness to issues, 1224 
Special verdict on issues, S 226 
Value of property. 

Amendment in re&qpect of, 1287 
Assessment, S 282 

Separate value of each artide, | 288 
Special or limited interest, i 234 
Evidence supporting finding, § 231 
Special or limited interest, 1284 
Variance from issues, S 222 
Waiver, defects in, 1237 
Voluntary dismissal or nonsuit, Sl 189-191 
Alternative Jud gme n t , 1190 
Bond or undertaking; 

Bread! of condition, § 296 

Prosecute action to successful termina¬ 
tion, 8 294 

Proof of title to property in reduction of 
damages in action on, 8 322 
Character of Judgment rendered, 8 190 
Consent of defendants, 8190 
Costs, Judgment for, 8190 

Plaintiff obtaining possession of property, 8 190 
PzHigMrty not taken or returned to defendant, 8 
191 

Belnstatmnent of case^ 8 120 
Bestoratlon of property on giving bond, I 191 
Stimulations, 8 190 
Waiver, 

Bond or undertaking, ante 
Condition precedent, dmnand, 8 76 
Costs, waiver of part of Judgment as affecting 
ritfbt to, 8 261, p 186 

Damages, usuable value of property, 8 277 
Defenses, 8 86 

Demand as condition precedent to action, 8 76 
Donurrer, answering over or going to trial on 
issues of feet, 8169 

Dismissal or nonsuit, motion to dismiss, f 196 
Pleading; objectiona, 8169 
Bedelivery bond. 

Objections to complaint, 8169 
Bight to. 

Object to proceedings, 8181 
Tender, 8 188 
Betom of; 

Property, Judgment for, 8 251 
Writ, objections, 8 124 
Verdict, defects, 8 287 
Writ of replevin, defects, 8120 
Want of Jurisdiction, dismissal or nonsuit. Judgment 
rendered, 8 197 

Want of prosecution, dismissal or nonsuit on ground 
of; 8 196 

Wearing apparel, seianre of property worn on person, 
816 

Witnesses, change of venue for convenience ot 8 87 
Wood, aeveranoe^ recovery of wood niilawfolly sever¬ 
ed from soil, 121 


Words and phrases. Definitions, generally, ante 
Writ of replevin, 88110-120, pp 80-88 
Affidavit, showing as to, 8116 
Allas writs, issuance^ 8112 
Amendment, 8 120 

Appearance, waiver of defects, 8 120 
Bond, showing as to, 8118 

Breaking entering in execution of writ, 8 
117 

Commenoement of action by issuance, 8 HI 
Concealed property. 

Citation on, 8 118 
Bixecution writ, 8117 
Taking and detention of other goods, 8 HO 
Coroner, service, 8 116 
Cure of defects, 8120 

Declaration or complaint, conformity to, 8 146 
Defects, 8 120 

Demand for delivery of property, 8 117 
Demurrer, 88 120,166 
Description of property, 8114 

Demurrer raising objections in respect of, 
8 166 

Direction to officers; 8118 
Dismissal, amendment on motion to dismiss, 8 120 
Disposal of property, citation on, 8 H8 
Execution, 8 115 

Persons executing, 8116 
Taking and delivering property, 8 117 
Force in executing, 8117 
Identity of prcgierty, specification, 8 114 
Irregularities or informalities, 8 118 
Waiver, 8 126 
Issuance, 8 HI 

Alias or pluries writs, 8 H2 
Levy, 8 117 
Loss of writ, 8 HI 
Mazsbals, service ot 8 H6 
Motion, quashing on, 8120 
Nature 8 HO 
Objections, 8 120 
Waiver, 8 120 
Office ot 8 HO 
Personal service, 8 H5 
Pluries vnrits, issuance, 8112 
Presumptions, regularity, 8 172, p 181 
Publication of service^ 8115 
Purpose ot 8 HO 
Quashing, 8 120 

Beqnisites and sufficiency, 8118 
Betom of writ generally, ante 
Service, 8 H5 

Dismissal for defect In respect of service, 8 
197 

Persons serving, 8 U6 

Sheriffe or constables, service of writ 8 H6 
Signature, lack of as affecting validity, 8 118 
Specification of property to be replevied, 8 H4 
Statutory provisions^ 

Oomiflianoe wlO^ 88 H8,117 
Service and execution, 8 115 
Taking property under, 8 U7 
Time; 

Issuance, 8 m 

Motion to gnash, 8 120 
Service, 8 115 

Trefipass, execution of writ 8 U7 
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Writ of rei^eviii—Continued 

Value, allegations of as conduslTe evidence, 
8 187 
Variance, 

Description in affidavit and wnt, 8 114 
Writ and copy served, 8118 
Waiver, defects, 8 120 

Writ of reprisal, bond or undertaking, condition pre¬ 
cedent to action on, 8 827 

Writ of restitution, Judgment, enforcement by, f 258 
Writings, replevin as lying for recovery of; 8 10 


Wrongful attadunent; defense to action for property 
seiised on, 8 81 

Wrongful detention, remedy as available, 8 01 
Wrongful distress* origin in common law as remedy 
against, 8 2 
Wrongful taking, 

Demand as condition precedent to action, 8 67 
Innocent purchaser for value, 8 68 
Pleading, 8 150 
Bemedy as available* 8 58 
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Alpbabetical index, f 2 
Appointment of xeportm:, 111 
Argnments of conned complete report as indading, 
i2 

Assignment, contract for printing, S 5 
Compensation of zw>rter8,113 
Oonstitational proTisions, i 8 

TKstribntion of ofBicial reports, { 4 
Beporter, power to appoint and remove, f 11 
Omtents, { 2 

Gontracte, printing, publication, sale and distribution, 

M 

Assignment, I 5 
Copies, requirements as to, 18 
Copyright, statement of entry oi; § 2 
Counsel, comidete r^rt as indnding names of; | 2 
Counties, copies, distribution to, { 8 
Definitions, {1 
Beporter, § 9 

Deputy state r^rters, {11 
Distribution, {§ 3^ pp. 256-258 
Construction of contracts for, i 4 
Contracts for, ( 4 
Assignment, 15 
Ibqienses of publication, 16 
Footnotes, f 2 

Governor, reporter, power to appoint and remove^ 111 
Headnote^ comidete report as Induding, { 2 
Index, I 2 

Judges, list of judges oomposiiig courts i 2 
LegIslatiTe iiower, 

Price flziiig; i 7 
Bsporteis, 

Ghaoges in rights and duties, f 12 
Creation and control of office^ i 11 
Nature^ i 2 

Officer of eour^ reporter as, 110 
Official x^KKrter. Beporter^ generally, post 
Opinion court, conqdete report as farinstny, { 2 
Price fixing; ( 7 

Opples fi>r nse of atata, 18 


PzlAtlng, M 8-6; pp 266-258 
Contracts for, i 4 
Assignment, S 5 
PnUllcatloii,H8-8,pp 266-268 
Oontraete for, 14 
Assignment, i 6 
Oopiee; regulrements as to^ i 8 
Xfaqtenses ot 16 
Price fixing, 17 
PahUe printing, 18 
Bemoral from office, reporters; S11 
Beporters, H 8-18 

Abolition of office; 111 
Appointment; S 11 
Compensation, S 18 

Ooifies, regnlattmis as to obtaining; S 12 
Defined, i 9 
Deputies, ill 
Nature of office i 9 
Bemoval from office, i 11 
Bights and duties, i 12 
Successor, duties, i 12 
Salary, r^rters, i 18 
Sales, H 8-8; PPL 268-268 
Omttraets for, 14 
Asstgmneat; { 6 

Statement of caa^ conqiriete report as incJudlng; | 2 
States; 

Copies of rqporte for use otM 8 
Printing; puhlieation and sals; 18 
Statutory prorislons. 

Distribution of official reports; 14 

Price fixing; f 7 

B^orters, 

OompeiuaHon, i 18 
Power to appoint and xemoTe, 1 11 
Syllabus, com pl ete report as Induding; i 2 
Table ot cases, todnalon, 12 
Title page, TOlnmes of reports, i 2 
Towns, copies, distribution to; i 8 
Words and phrases; 11 
Beporter, f 8 
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▲oooIIlIflieei^ oonoboration as essential In ptosecn- 
tion for lescoe of person, {11 
Actnal cnstody, dement of offense of rescue of person, 
S8 

Attempts, resene of persons, 88 ^ 7 
OslabooeA oonflnement in, dement of offense of re»- 
cue of person, 8 8 
Oontenqrt; resene of person, 81 
Gorroboratloii, aoeompUoes^ proseention for resene of 
person, 8 11 

Defenses^ proseention for resene ot. 

Person, 18 
Property, 8 15 

Ddlnltlons; resene of person, 81 
Blanaits oC offense, resene of. 

Person, 81 
Property, 8 14 

Bscdpek dement of offense of resene of person, 8 6 
Brldeneei proseention for rescue of. 

Person, 811 
Property, 817 
Fdony, resene of person, 81 
Forc^ dement ot offense, resene ot person, 8 4 
Bnpriaonment, Idfelity as respects offense ot resene 
of person, 88 

Indictment or information, proseention for resene ot 
Person, 8 9 
Property, 819 

Issnee, proseention for resene of persons, 8 10 
Jan, oonflnement In, dement of offense of resene of 
person, 8 8 

Legal arrest resene ot persons, necessity ot 8 8 
Le^, retaking possession of property ndawfnlly 
levied on, 814 

Menaces of Iwdily harm, resene of person made by, 

84 

Misdemeanor, resene of person, 81 
Nature of offense, resene ot 
Person, 8 1 
Property, 8 14 
Persons, 

AeconqplioeA corroboration as essential, 8 U 
Actnal enstody as etement of offenst 8 8 
Attempts, 88 9,7 
Defense In proseention for, 8 8 
Blements of atfeose, 81 
Bscape,85 
PoroA 8 4 


Persons—Gontinned 

Nvldence in proseention for, 8 U 
Indictment or Information in proseention for, 
89 

Issnes in proseention for, 810 
Kiundedge reseners, dement of offense 8 8 
Legal arrest as esBentlal to offense of, 8 8 
Ifenaees of bodily harm, rescue made by, 8 4 
Natnre of offensA 81 
OfScer resisting attempt rlidits of, 8 7 
Pnxff in proseentions for, 810 
Pnnlrtiment on convlctiim ot 818 
Sentence and conviction ot 818 
Trial in prosecution for, 812 
yarlanoe in proseentloas for, 810 
Prison, conflnement in, demoit of offense of resene 
of person, 8 8 

Pro<d; p roseention for resene of person, 8 10 
Property, 

Defenses in proseention for, 815 
BImnents of offense, 814 
Bvidence in proseention for, 817 
Indlctmmit and information In prosecution for, 
819 

Natnre of offense^ 814 
Punishment on conviction for resene ot 8 19 
Sentence on conviction for resene ot 8 19 
Trial in proseention for, 818 
Proseentions, rescue of person. 

Defenses^ 8 8 

Indictment or information, 8 9 
Rinidunent conviction ot rescue ot 
Person, 8 18 
Property, 8 19 
Sentence^ 

Conviction for rescue of property, 8 19 
Ckmvletlon of teeened person, 8 IS 
Statntory provisUms, 

Attem^ resene of penkm, 8 9 
Besene of persons offense ot 81 
Treepass on property. Indictment for rescue as lying 
for. 8 14 

Mat proseention for rescue ot 
PmnKm, 812 
Property, 8 18 

Variance^ proseention for resene of person, 8 10 
Words and phrases, resene of person, 81 
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REVIEW 


Abase of discretion. 

Appeal from decision granting or denying peti¬ 
tion. I 29 
Grant of writ, 8 28 
Accident; gronnd for, 8 U 
Actions, bond or otber security, recovery on, 8 25 
Adeqnate remedy, existence of recourse to, S 4 
Agreements, waiver of right, 8 7 
Alteration, writ of review, 8 35 

AtnAnilmonf^ 

Pleadings in application for review, § 26 
Pleadings on trial in review, 8 41 
Substlliation of parties by, 8 22 
Writ of review, defects i^ 8 37 
Amount of recovery. 

Bond or other security, bzeadh ol^ 8 25 
Trial of review, 8 46 
Appeal and error, 

Adequate remedy by way of, 8 4 
Decision in proceeding to procure review, 8 29 
Decision rendered on trial of review, 8 47 
Distinguished, 8 1 
Application, 8 26 

Attorneys, mistakes of as ground, 8 U 
Bail, Judgment rendered on scire fiidas against, 8 18 
Bankruptcy, grant of to set up discharge by way of 
8 16 

Betterments, declaration for, 818 
BUI of exceptions, ai^al from decision in proceed¬ 
ing to procure, 8 29 

Bond or other security, proceedings for, 8 25 
Bock account, plea in offeet in action of; 8 19 
Burden of proof; proceedings for, 8 26 
Character of action or proceeding; 8 17 
Character of decision, 818 
Chose in action, action of review as, 8 5 
dvll actions, right as limited to, 8 17 
Clerks of court, mistakes of as ground for review, 8 
11 

Collateral evidence, newly discovered evidence as 
ground for, 8 9 

Commenoement, trial of review, 8 38 
Comigianoe with statutes authorizing, 8 2 
Oomputation, mistake consisting in error of as 
grounds for, 8 U 
Conclusiveness, 

Final Jud^ent on trial of review, 8 46 
Findings on application for review, 8 29 
Conditions; granting application on, 8 28 
Conduct of Juror as ground, 813 
Conduct of witness as ground, 812 
Contents of writ, 8 35 

Continnanoeb refusal in discretion of court, 8 14 

Continuation of original suit, 81 

Costs, 

AppUeation for review, 8 30 

Bond or oth^ security, breadh oi^ 8 25 

Trial of review, 8 48 

Court; mistakes of as ground for review; 8 U 


Criminal cases, 817 

Cumulative eWdence, newly discovered evidence a 
ground for, 8 9 

Damages, bond or other security, retrial, 8 25 
Decisions reviewable, 88 18-19 
Decrees reviewable, U 18-19 
Default, Joinder of issue, review in respect of, 8 17 
Defocts, writ of review, remedies available, 8 37 
Demurrer, 

Declaration on review, 8 41 
Petition, 8 26 

Deputy sheriff, Judgment on bond given by, review, 
18 

Determination of application, 8 28 
Discretion of court. 

Amendment to pleadings, trial of action on re 
view, 8 41 

Appeal from decision on application addressed to 
8 29 

Grant of writ, 8 28 
Discretionary matters, 8 14 
Dismissal, 

Application for, 8 28 
Bar of subsequent petition, 8 6 
Distinctions, 8 1 
Divorce proceedings, 8817,18 
Enforcement of Judgment trial of review, 8 48 
Entry of writ, 8 36 
Equitable nature, 8 1 
Equity, proceedings in, 817 
Evidence^ 

Newly discovered evidence as ground for, 8 9 
Proceedings for, 8 27 
Trial of review, 8 43 
Existence of other remedy, 8 4 
Final Judgment, 

Necessity, 818 
Trial of review, 8 45 
Form of writ, 8 35 
Fraud, grounds for, 811 

Furtherance of Justice, g'nnt of writ in. 8 28 
Grounds, 88 8^15, pp 341-344 

Matter of law apparent on face of record, 8 8 
Statutory regulations, 8 8 
Hearing, actions on review, 8 44 
Hearing on application, 8 28 
Incidental matters, 8 19 
Independent proceeding, 8 1 
Indorsement; writ of review, 8 35 
Issuance of writ; 8 36 
Issues, 

Proceedings for, 8 26 
Trial of review, 8 ^ 

Joinder of issue, default following as essential, 8 17 
Judgment, 

Application for review, 8 28 
Trial of review, 8 45 
Judgments reviews]^ H 16-19 
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Jurisdiction, hearings on writ, raising question, ( I 
44 

Jurisdiction of proceedings for, | 20 
Jury, 

Ejcnmifuition of Juror in support of verdict In 
former action, S 27 

Qualification or conduct of Jurors* | 18 
Jury questions, trial of review, { 44 
Laches, effect of, i 24 
Leave of court, ( 21 
Legal nature, S 1 

liberal construction, statutes authorizing, S 2 

Limitation on right to remedy, i 2 

blatter of right, remedy as, 8 8 

Matters not before court, 810 

M^hanics* liens, proceeding to enforce, 8 17 

Meritorious cause of action or defense^ showing as to, 

8 26 

Misoellancous matters, 8 15 
Efisfortune, grounds for, 8 U 
Mistalce, ground for, 8 U 
Nature, 

Proceeding for, 8 21 
Renqedy, 8 1 

Writ or other process, 8 83 
New process, writ as, 8 83 
New trial. 

Denial or grant of in discretion of court, 8 14 
Nature as, 8 1 

Newly discovered evidence, ground for, 8 9 
Nominal damages, bond or other security, breach ot 
825 
Notice, 

Application for, 8 28 
Want of as ground, 810 
Objections, writ of review, 8 87 
Operation and effect, 

Decision on ajg^catlon, 8 28 
Judgment rendered on review, 8 46 
Order, application for review, 8 28 
Origin of remedy, 8 3. 

Other remedies, ezistenoe of recourse to^ 8 4 
Parties, 8 5 

Mistakes of as ground for review, 8 U 
To proceeding, 8 22 

Trial of review, f 88 
Partition, 

Mistakes of commissioners in proceeding as 
ground for review, 811 
Petitions for, 8 17 

Payment, waiver of right by payment of original 
juds^nent, 8 7 

Pendency of action, want of notice as ground for 
review, 8 10 

Performance or breach, condition of bond or other se¬ 
curity in proceeding for, 8 26 
Persons entified, 8 5 
Petition, 8 26 

Plea in abatement, detects in writ of review, 8 87 
Pleadini^ 

Trial of action on review, 8 41 
Writ as new process authoiisinft 8 88 
Pleas in bar, trial of action on review, 8 ^ 
Presumptioas, proceedings for, 8 26 
Probable grounds of defense, cOiowlng of by party 
having no notice of pendency of suit^ 8 10 
Proceedings for, 88 21-^ pp 847-854 
ncur.s—87 


Proceedings on trial of review, 88 88-46, pp 866-861 
Proof, 

Proceedings for, 8 26 
Trial of review, 8 42 
Qualification of Juror as ground, 818 
Quashing, writ of review, motion to quash, 8 87 
Recourse to other remedy, 8 4 
Reco\ ery back, action for, 81 
Reference, 

H^rt of referee, 8 16 
Waiver of right by submitting to, 8 7 
Rehearing^ review as serving purpose alf i H 
Replication or reply, 8 26 

Restoratiem of right after waiver throng mi st ake ^ 
8 7 

Return of writ, 8 86 
Right, remedy as matter of, 8 8 
Right to remedy, 8 2 

Sdre fadas, right of review in recpect odt I 17 

SG(g>e of remedy, 8 1 

Seal, writ of review, 8 85 

Smrvice of writ, 8 86 

Set-off, trial of review, 8 46 

Statutory provisions. 

Character of action or proceeding subject of le- 
I view, 8 17 

Commencement of proceedings, 8 21 
Costs, 

Application for review, 8 80 
Trial of review, 8 48 
Decisions reviewable, 8 16 
Xasuance of writ, 8 85 
Judgment; trial of review, 8 45 
Jurisdiction of proceedings, 8 20 
Notice of application, 8 28 
Service, return and entry of writ, 8 86 
Substitution of parties, 8 22 
Time^ 

Application, 8 24 
Suing out writ, 8 84 
Stay of execution, 

Bond or other security, 88 25,28 
Review operating as, 8 80 
Substitution of parties, 8 22 
Successive writs or proceedings, 8 6 
Supersedeas, 

Bond or other security, 88 25,28 
Review operatiDg as, 8 80 
Surprise, ground for, 8 U 
Terms, granting application on, 8 28 
Testimony of witness as ground, 8 
Time, 

Application, 8 24 
Suing out writ, 8 84 
Trial of action on review, 8 40 
Trial, actions on review, 8 44 
Trustees; review of Judipnent against, 8 18 
Vacation of Judgment, review operating aa^ 8 80 
Variance, 

Proceedings for, 8 26 
Trial of review, 8 42 
Verdict, actions on review, 8 44 
Waiver, 

Objections to writ, 8 87 
Right to review, 8 7 
Witnesses, grant of to discredit, 812 
Writ of review or other process; 88 82487 
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Aoeeptanoek 

OoBtraet as resnlting from otter and acoaptanoe^ 
S3 

Offer oC renraid, S 22 

Fetftamanee as ace^taoee^ S 28 
Fatsons enQtied, SM 
Statutory regnUtion, i 4 
Aettansk K CMSk PP 884-88T 
Accrual el rl^t, { 41 
Admissibility of evidence^ S 
Answar, S 48 
Burden of proof; i 45 
Goniplaliitt S 42 
Costs, S 48 
Oeclarattons, 8 42 
Direction of verdict, S 48 
Dismissal, 8 48 
SMdence, 88 45-47 
DutmcUons to Jury, 8 48 
Ditervention, { 41 
Issnes, 8 44 
Judgment, 8 48 
Jury Questtons, 8 48 
Parties, 8 41 
Petition, { 42 
Plea, 842 
Pleadings, 88 42-44 
Presunqitions, 8 45 
ProotS44 
Bevleir, 8 48 
Buies governing; 8 ^ 

Suffidoicy of evidence^ 141 

Tnal,848 

Variance; 8 44 

Verdict and findings, 8 48 

Welglit of evidence, 8 47 

Advartlaement; disoontlnnanoe as revoking offer, 8 38 

AgnitA daim to reward, 8 85 

Alders and abettors, rlgbt to reward, 8 87 

Answer, actions on contract, 8 48 

Apportionment, 88-40 

Aliens 

Information leading tO; performance of reward 
offered for, 126 

Offer of reward for Informatloii lavetn i f to; 8 6 
Performance of offer, conviction as essentia], 8 29 
Performance of reward oflteed for, H 27-29; po. 
875-878 

Attorney gwoeral, offer of reward, 810 
Banks, offer of reward, 8 9 
Burden of proof; actions to recover, 8 45 
Osptaze and dOlivety, performance of offer, ( 28 
OoDuskm, persons performing services fiiroufdi col- 
Imdon wiOi offender, 8 87 
Complaint, actions for, 8 42 
Omecinlment of crime, persons aiding In as 
toiewaxd,887 

Ooncerted action, performance apportionment of re- 
waid,8 89 


Condderatlon, contract of reward, 8 38 
Constables, performance of duties, right to reward, 
886 

Construction, dier of reward, S19-21 
Contract, 

Constdnatioa, 818 
Offer, necessi^ to creation, 8 5 
Status as, 8 2 
Conviction, 

Information leading to, performanoe of reward 
offered for, 8 26 

Offer of reward for information leading to, 8 6 
Performance oi otter, arrest resulting iii, 8 29 
Corporations, offer by, 8 9 
Costs, actlois for, 8 48 
Declaration, actions for, 142 
Definition, 8 3 

Deputy sheriffs, perfcamance of duties, right to re¬ 
ward for, 8 36 

IMrection of verdict, actiorm for, i 48 
Dismissal, actions fOr, 148 
DlstinctlonB, 81, n. 1 
Duration, offer of reward, 818 
Btaiployees; offerer, claiming reward, 8 85 
npiltahle apportionment, several claimants not acting 
in cono^ 8 40 

Bvldence, actions relating to, 88 45-47 
Federal government, offer of reward, 110 
Findings, actions fbr, 8 48 

Future (dtenses, offer of reward, construction, 8 20 
Governor, offer of reward, 810 
DfiPiUed power, offer of reward, municipal coipo- 
iatlona;831 

Information, offer of reward fOr procuring, 8 6 
Instructions to Jury, actions for, { 48 
msnranoe comptudes, offer of reward, 8 9 
Intent; offer of reward, 8 7 
Intervention, acthms to recover, 8 
Issues, actions relating to, 8 44 
Jafleia, performance of duties, right to reward, 8 86 
Judgment, actions for, S 48 
Jury questtons, action for, S 48 
Knowledge; performance without knowledge of offer, 
8 82 

Lape^ offor of reward, 8 38 
Uberal eonstruetion, offer of reward, 8 39 
IsMt property, performance of offer of reward for re- 
turn, 881 

Uotive; offer of reward, 8 7 
Munldpel corporations, offer of reward. 8 31 
Nature; 88 2; S 
Aceeptenoe; 8 22 
Offer, 8 5 

Notice, offim of reward, acceptance, 8 22 
Offer, 88 5^ PPk 866-872 
Ace q itanee, 8 22 

Performance as, 8 28 
Statutory regulation, i 4 
Attorney general, 810 
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Offer—Continued 

Banks as anthorlzed to make. 1 9 
Capacity to make contract by, 8 3 
Consideration, necessity, 8 18 
Construction, 88 13-21 
Contract, 

Necessity for creation of; 8 9 
Besolting from offer and aco^tanoe, 8 2 
Corporations as authorized to 8 9 
Direction to particular person or class of per¬ 
sons, 8 15 

Discontinuance of adTerttsement as reyoking; 
8 16 

Duration, 8 18 

Bmployec of offerer claiming reward, 8 85 
Federal government, 810 
Future offenses, construction of offer, 8 20 
Governor, 8 10 

Implied power of municipal corporations, | 11 
Insurance companies, 8 0 
Intent in making, 8 7 

Interest of offerer in subject matter, 8 7 
Knowledge, performance without, 8 82 
Lapse, 8 18 

liberal construction, 8 19 
Limiting to particular j^mon or group, aeoep- 
tancei 8 84 

Manner of making, 8 14 
Motive, materiality, 8 7 
Municipal corporations, 8 U 
Nature of, 8 5 
Notice^ acceptance, 8 22 
Notice of revocation, 816 
Officers or agents, personal liability, 8 12 
Fart performance, 8 88 
Bevocation after, 8 17 

Past offenses, construction of offer of reward f6r, 
820 

Performance, generally, post 
Person to whom made, 815 
Personal liabiUty of public ofBoers making cfffer, 
812 

IPersons authorized to make, 88 8-12, pp. 867-870 

Private contract, 8 14 

Prosecuting attorney, 8 10 

Public officers, personal liability, 8 12 

Publication, 8 14 

Railroads, 8 9 

IKeliance on, 8 82 • 

Benewal, 8 14 
Bevocation, 8 16 

Performance or part performance as pre- 
dluding, 8 17 

State as authorized to offer, 810 
Statutory, 

Provisions, construction, 8 21 
Begulation, 8 4 
Subject matter and terms, 8 6 
Telephone company, 8 9 
Terms; legal effect determined by» 8 19 
Time, 

Acceptance, 8 22 
Performance, 8 24 
United States marshal, 810 
Withdrawal, 8 18 
Writing as essential, 814 


Officers, performance of services, right to reward for, 
886 

Part performance; offer of reward, 8 88 
Bevocation after, 8 17 
Parties, actions to recover, 8 41 
Past offenses, offer of reward, construction, 8 20 
Payment, 88 88-80 

Peace officers, performance of duties; right to re¬ 
ward, 8 86 

Perfbrmance; 88 28-88; pp. 878-880 
Acceptance of offer by, 8 28 
Accrual of right of action to recover reward, 
841 

Acts constituting; 88 26^81, pp 878^879 
Adequacy of infbrmatlon ftamldied, 8 26 
Admissibility of evidence as to; 8 46 
Arrest, 88 27-29, pp 875-878 
Conviction as essential, 8 29 
Conviction resulting, 8 29 
Capture and delivery, 8 28 
Claim to reward, 8 84 

Compliance with conditions of offer, 8 25 
Concerted action, apportionment of reward, § 89 
Conviction, necessity ot 8 27 
Disqualification to claim reward, payment in case 
ot838 
Effect, 8 23 

Evidence, admissibility, 8 45 
Fundriiing part of Intormation required, 8 26 
Information leading to arrest and convictloi^ 
H26.27 

Knowledge of offer, dement of; 8 82 
Legality of arrest, 8 27 
Literal performance as essential, 8 25 
Lost property, return of; 8 81 
Motive of claimant, 182 
Necessity, 8 28 

Offer of reward, revocation after, 8 17 
Part performance; 8 88 

Bevocation of offer after, 817 
Payment to person perfonnixig, 8 88 
Becovery of stolen property, 8 80 
Relianoe on offer, 8 82 
Return of lost property, 8 81 
Betum of property, 8 26 

Bevocation of offer after performance or part 
performance, 8 17 

Sevmral persons not acting in concert, claimants 
entitled to reward, 8 40 
Statutory reward, 8 25 

Stolen property, offer of reward for recovery, 
880 

Substantial compliance with terms of offer, 8 25 
Third persons, 8 25 
Time,824 

TimOiinesB of fOmUthlng information, 8 26 
Voluntary surrender of offenders, 8 27 
Waiver, nonrpetfonnanoe of certain terms; 8 25 
Persons entiUed, 88 84-87, pp 380-883 
Petition, actions tor, 8 42 
Pleadings, actions relating to, 88 42-44 
Police officers, right to reward, 8 86 
Premium, offer of reward, 8 6 
Presumptiona; action to recover, 8 45 
Prize, offer of reward, 8 6 
Proot actions relating to, 8 44 
Prosecuting attorneys, offer of reward, 8 10 
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PaUlc officers, offer, personal liabUlty, 112 
Patilicatlon, offer of reward, 114 
Railroads, offer of reward, § 9 
Renewal, offer of reward, S 14 
Retam of property. 

Information leading to, performance of reward 
offered for, i 26 

Performance of offer, lost property, 1 01 
Rerlew, actions fOr, § 48 
RefTocatton, offer of reward, § 16 

Performanoe or part performance as preclndine^ 
«17 

Bherlffe, performance of duties, right to reward for, 
*86 

State, offer of reward, 110 
Statutory provlsloiis. 

Knowledge of statutory reward as essential to 
recorery, S 82 
Nature of reward, i 8 
Offer of reward, construction, g 21 
Performance of reward offered by, g 25 
PoUce officers, ria^t to statutory reward, g 30 
RegulatiOQ of, g 4 


Stolmi property. 

Offer of reward for reoorery, g 6 
Performance of offer for recovery, g 80 
Subject matter, offer of reward, g 6 
Telephone companies, offer of reward, g 8 
Ten^ 

Offer, g 6 

Offer ii reward, legal effect determined by, g 19 
Third persons, performance by, g 25 
Time, 

Offer of reward, 

Acceptance, g 22 
Perfonnance, g 24 
Performance, g 24 
Trial, actions fOr, g 48 

Undersheriff, performance of duties, right to reward, 
g86 

United States marshal, offer of reward, g 10 
Variance, actions relating to^ g 44 
Verdict, actions for, g 48 
Wages, synonymous tmrm, g 1, a 1 
Waiver, performance, g 25 
Withdrawal, oflOr of reward, g 18 
Words and j^raaes, g 1 
Writing, offer of reward, g 14 
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Absolute nature of right, { 2 
Actions for damages, i 7 ,19 414-417 
Actors, pictures, publication as violation of right, 
S4,p 404^a91 
Advertising, 

Definition ot term advertising purposes, S 4, p 
408 

Name, injunction against use in connection with, 
| 6 ,p 410 

Portraits or pictures, use for, | 4 ^ p 408 
Animals, pictures, right ot privacy as ectending to, 
f 4,p 407 

Assumed name^ use of as violation of right, { S, p 411 
Author’s, name^ pOUleation in connection with work, 
S 8 .P 402 
Biography, 

Name, use of as violation of right, S S, p 412 
Pictures, publication in connection with, S 4, 
p 400 

Blood tests, compulsory test in civil actiona, 12, n. 58 
Burden of proof; actions for damages, ( 7, p 415 
Christian name, use ot without consent as violation 
of right, S 5, p 401 

collection of debts, publications or communicationa 
designed to effect; 12 

Comic magazin e , portrayal in as violation of right, 
S4.P 400; n.64 

Commercial purposes, name of Individual, use with¬ 
out consent, § 5, p. 411 
Commercial use, dement of, { 2 
Confiictof laws, f 2 
Consent, 

Names, use without consent, { 5, pp 400-418 
Pleading laA ot la action for damages, S 7, p 
405 

Portrait or pictures, use for advertising or trade 
purposes, i 4^ p 406 
Waiver of rii^t, { 6 

Constitutional provisions, enforeement of right with¬ 
out curtailment; i 2 
Convicts, 

Porfdtnre of right, i 8 

Pictures, taUng and retention by prison authori¬ 
ties; i 4, p^ 406 
Corporations, name^ 

As part of title, injunction, | 5, p 410 
Use of as violation of right, i p 411 
Criminal offense, 

Opening, reading or publishing pnvate letters or 

papenSf | 8 

Person accused w convicted of; S 8 
Photographs of persons in custody on charge ot, 
i4,p.405 

Current news, pictures, publication in connecUon 
with artide, i 4, p 409 
Damages, 

Actions for, i 7, pp 414-417 

Measure of for invasion of right, i 7, p. 410 


Debts, publidty in connection with attempt to col¬ 
lect, { 2 

Defenses, aettons for damages, S 7, p 4^14 
Definition, S 1 

Advertising purposes, { 4, p 408 
Bducatlonal information, right as existing with re¬ 
spect to dissemination, { 2 
Bducatlonal institutions, rights in respect of; | 8 
Enforcement of right, {1 
Estoppel, assertion of right, 16 
Evidence, actions tor damages, 17, p 415 
Exemplary damages, invasion ot right, 17, p 417 
Existence of right, {1 

Explorers, moving pictures, taking as violation of 
right, 14, p 404, n. 91 
Express waiver of right, S 6 
Extent ot right, Sf 2-^ pp 890-418 
Names, S 5, pp 409-418 
Paramount rights of public, i 8 
Picture, S 4, pp 408-409 

Falsity, communication of publication as violative 
ot right fact of, i 2 
Fiction, 

Name, use in work of as violation ot right, | 5, 
p 418 

Pictures, publication In connection with artide 
of, 14, p 400 

Fictitious name, use of as violation of right, t 
p 411 

Fingerprints; records of person in custody on crimi¬ 
nal charges, i 8 

Football players, pictures; publication as violation ot 
right, S 4, p 404, n. 91 
Forfeiture of right, S 6 
Convicts, S 8 
Humiliation, 

Intrusion into private life causing, 11 
Picture, publication ot picture of individual In 
humiliating situation, 8 4, p 404, n. 88 
Ideutlficatiott records, persons in custody on criminal 
charges, 8 8 

Implied waiver of right, 8 8 
Infants, portrait or picture, consent to use ot 8 4, 
p 407 

Intent, invasion of right, 8 2 

Issues, actions for damages, 8 7, ppk 415, 417 

Jury questions, actions for damages, 8 7, p ^ 

Knowledge, 

Pleading lade of in action tor damages, 8 7, p 
415 

Waiver ot right, 8 8 
liibd, presence ot as essentia], 8 2 
Magasines, pictorial presentation of event ot legiti¬ 
mate public interest 8 4 P 409 
Malice, 

Defense of absence of in action for damages, 8 7, 
p 414 

Element of violation of right 88 


1381 



INDEX TO BIGHT TO FBIVACI 


Mearaie oC damam Inracdon of right, f T, p. 416 
Medidxua pi^;Mucatl(^ xmmek xseveiition of oae of 
pretended oertlflcate of recommendation, S p 
410 

Mental angoiah, damages xeooveraUe for, ( 7, p. 416 
Mental soffertng, intrusion into prlyate life causing, 
SI 

Military service, pictoies of persons entering^ publi¬ 
cation as violation of right, S 4 p. 406 
Misdemeanor, publication of private letter os paper, 
§8 

Mitigation of damages, S 7, p 417 
Mortifying notoriety, protection against, I 2 
Motive, 

Df^ense of absence of wrongful motive in action 
for damages, 17, p 414 
Materiality as respects ris^t of actton, S 2 
Moving picture performers, pictures, puhlicatlon as 
violation of rii^t, S 4 P 404^ n 01 
Moving pictures^ namei use in as violation of right, 
1 6 . P 410,11.62 

Names, use without consent, S 6 ^ PP 400-418 

Nature of right, S1 

News, 

Names, appearance in newspaper where there is 
legitimate public interest. S 6 ^ p 410 
Pictures, publication in connection with, S 4 P> 
409 

Bii^t as existing with respect to dissemination, 

12 

Nominal damages, invasion of right, ( 7, p. 417 
Notoriety, protection against, i 2 
Oftenaes. Orimlnal offiense, generally, ante 
Opening private letters or papers, criminal liabil¬ 
ity,! 8 

Ordinary sensibilities, protection as limited to, | 2 
Paramount rights of public^ f 8 
Partnership, name, use of as violation of right, i 6 , 
p 4U 

Personal nature of right, i 1 

Portraits or pictuies, use of; | 4^ p 407 
Fhotographa nse of as violation of ri^t, i 4 p. 408 
Figures, 

Baznages for unauthorised use, actions for, f 7, 
p. 414 

Bight of privacy with respect to, | 4^ pp 408-409 
Pleading; actions for damages. 8 7, p 416 
Portrait, 

Damages for unauthorised use, action for, | 7, 
p 414 

Bight of privacy with reqpect to publlcatimi, i 4 
p 408 

Postal laws, oifenses against; | S 

Proof; actions for damages, 8 7, pp 410^ 417 

Prspc^ right, 8 1 

Public institations, ri^dits in respect of; 8 8 
Public olficers, lAotographs, publication as violation 
of right; 8 4^ p 404^ n. 92 


Poblic personage, picture, publication as violation of 
right; I 4 p 404 

PobUc records; names; publication of names of per¬ 
sons appended to document becoming, 8 5, p 410 
Publication, 

Portrait or photograph used In connection uith 
as violation of right, 8 4^ P 403 
Private affairs, 8 2 

Private letters or papers, criminal liability, 8 8 
Publicity, freedom from, 81 
Badlo broadcasts, 

Matters of public or general interest, § 3, n 05 
Violation of right, 8 2 

Reading private letters or papers, criminal liabil- 

117.8 8 

Bednetion of damages, 8 7, p 417 
Bogue’s gallery, photographs, insertion os iiivasien 
of right, 8 4, p 406 

Seclusion, interference with life of, 81 
Sensational picture, publication as violation of right, 
8 4b p 404, n. 69 

Shameb intrusion Into private life causing, 8 1 
Special damagea, necessity of, 8 2 
Stage name, use of as violation of right, 8 C’. P 411 
Statutory provisions. 

Actions for damages, 8 7, p. 414 
Damages, actions for, 8 7, p 414 
Infants; consent to use of portrait or picture, 8 
4b p. 407 

Misdemeanor, pohlication of private letter or pa¬ 
pers, 8 8 

Name, use for advertising and trade purposeb 
without consent, 8 6 . P 410 
Portraits or pictures, use for advertising or 
trad 0 pnipo 8 ee, 84 bP 406 

Surname, use of without consent as violation of 
right i 6 b p 411 

Triegraidi message, criminal liability for dinclosure of 
contents, 8 8 

Trigphone communication, garnishment, intention tb 
garnishee, 8 2, n. 64 

Theatrical performance, picture^ publication as viola¬ 
tion of rii^t, 14b ik 404, n. 91 
Theatrical performer, estoppri to assert right, | 6 , 
n. 21 

Trade purposes. 

Name, use without consent, 8 6 , p 410 
Portraits or pictures, use for without consent, 
84b p. 406 

Trial, actions for damages, 8 7, p 416 
Truth, defense of In action ter damages, 8 7, p 414 
Variance, actions for damages, 8 7, p 417 
Waiver of right, 8 6 
Wiretapping, 8 2, n. 67 
Criminal UahiUty, 8 8 
Words and phrases, 81 

Advertisixig purposes, 8 4 P 408 
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Absence as defenset {18 
Active rioters, liability as prindpal, | 18 
Acts constituting oUense^ f 8 
Affray, distinguished, S1 
Anns; dlsiflay of by band of persons, i 8 
Assault or battery, offense as involTing execution of 
agreement to commit, { 2 
Assemblies, dement of; { 2 

Breach of the peacA offense as involving execution 
of agreement to coaomit, { 2 * 

Burden of proiff, prosecutions for, { 22 

Oertainty, indlctmmit or information, i 20 

dessatioa of riotous act, person Joining rioters after, 

< 18 

Charivari, mischief mahers becoming rioten^ S 8 
CAtinais, suppression of riot, interference for pnr^ 
pose of; § 29 

Civil authorities, siqipression of riot, S 80 

Civil ofhiers, intimidating or resisting, { 8 

Coercion of workmen, { 8 j 

Common Intent, dmnent (ff, i 6 

Competency of evidence^ prosecutions for, { 28 

Concerted action, 

ASmiaaiMiity of evidence as to^ I 2S 
Barden of proof; | 22 
Blement ot 18 

SnfBcleney of evidence as to, f 24 
Conspiracy, element of, 18 

abemtce of essential element of offense, 

S12 

Definiteness, indictment or information, S 20 
Definitions,! 1 

Discretion of court, joint or separate trial, prose¬ 
cutions for, i 25 

nimiMmi of indictment, resubmlssion to grand jury, 
|20 

Dispersals 

Persons remalninic after notioe to disperse as 
guUty of riot, i 18 

Proof of proclamation of as essential, | 21 
Distinctions, § 1 

District of Columbia, snppresdon of riot, I 31 
Blements of offense, H 2~10, pp 428-428 
Tnitirtmgnt, auctions as to,} 20 
Proof beyond reasonable doubt, S 82 
Bncouragement, sufficiency to constitute rioters, § 17 
Kvldencek prosecutions for, U 22-24 
Pdony, offense as, 128 
Force, dement of, 12 
Covemor, snppresdon ot riot, { 82 
Crand Jury, resubmlsdon of case to, S 20 

,w>iAiwa«ona, mischief makers becoming rio¬ 
ters, } 8 
ynrttlng to riot. 

Acts constituting, i 8 
Distingnidied, 11 
Gist of offense, S1 
Indictment, S 80 


Inciting to riot—Continued 
Intent, 8 2 

Liability as prindpal rioter, 8 18 
Number of persons involved, indictment as te- 
ouired to allege, 8 20 
Persons liable, 8 15 

PreoC of act of violence in conseQuence fberedC 
as essential, 821 
Sentence, 8 28 

Indictment or information, f 20 
Instmcttons to Jury, prosecutions for, 8 27 
Insurrection, distinguished, 8 1 
Intent, 

Adndsdbillty of evidence as to, 8 23 
Element ol^ 8 2 
Inciting to riot, 8 2 
Mutual or common intent, 8 8 
Presumptions, 8 22 
SnfBcimicy of evidence as to, 8 24 
issues, proseeatioDS for, 8 21 
Jdnt trial, prosecutions fOr, discretion of court; 8 25 
Jury questions, ptoaecutions toe, 8 28 
Jnstifleation, 8812-14 
Lawful entmptise. 

Violence in execution of; 

Indictment, 8 20 

Sufllcimicy ot evidence; 8 24 ■ 

Violent emcution oC H 8 ; 8 ' • 

Legal mmnlng of word, 81 .i • ' 

Lyndk law, indietinent; snffldency to diatge ol|isw|s 
under, 8 20 

Malidons becoming riot, 8 8 

MateriaUty of evidence, prosecutions for, 8 28 
hOlitary forces, suppresdon ot riot, B 30, 82 
suppression ot riot; 8 80 
Misdemeanor, offense as, 128 
Mob, synonymous tom, 81 
Mutual intent, dement dC, 8 8 
Nature of offense, 8 2 
mdit disorders, 8 8 
Nonpartidpatlon, defense of, 8 14 
Notice to disperse, persons rmnaining after as guilty 
of riot,818 

Number of persons involved, B1,2,4 

Indictment, allegations as to, 8 20 
Proof in x^pect ot 8 21 
Sufliciency ot evldmice as to, 8 24 
Verdict in reepeet ot 8 25 

Opinloa evidence, adndsdMIlty in prosecuthm for, 
8 28 

Original assembly, purpose ot 8 0 
Partidpation, 

Indietment allegations as to, 8 20 
Proof in respect ot 8 21 
Persons liable; B15-18 
Place, materiality, 8 2 
Pole raising 8 8 
Posse, suppression of riot 8 80 
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PreseoBce at riot, preaomptloii of gallt, 117 
Pinsomptlonfl^ proaeeatioiis for, 122 
PrariooB agreement, neoeBSity, 16 
Frincipala, actlTa riotem liable as, S 10 
PriTEte entopria^ disturbance arisliig in execution 

Private perBons, suppreBBlon of riot, | 20 
Prise llgbtB, I 8 

Proriamatton from riot act, reading as essential, 111 
Proof, prosecutions for, 121 
Prosecution, {§ 19^27, pp 480-486 
Admissibility of evidence, S 28 
Burdai of proof, S 22 
Bvidencehi|22-24 
Indictment or Information, i 20 
Instructions to Jury, 127 
Imes, f 21 

Joint trial, discretion of court, ( 25 

Jury Questions, S 26 

Opinion evidence, admissibility, S 23 

Presumptions, i 22 

Proof,t21 

Questions of law and f4ct, S 86 
Sentence and puniriiment. 8 28 
Suffidcsicy of evidence^ 8 24 
Yarlancei 8 81 
Verdict; sulBciency, 8 85 
Weight of evidence, 8 84 
Public peaces offense against, 8 8 
Punishment, convletion for, 8 83 
Purpose of assanbly, indictment, allegations as to, 8 
20 

Purpose of original assembly, element of, 8 6 
Qiusrions of law and foot, mrosecutlons for, 8 26 
Quiescent rioters, 817 
Beading riot act, necessity, 8 U 
Beaanmabie dou^ proof of essential elements of of¬ 
fense beyond, K 22,24 
Belevancy of evld^^e, prosecutions for, 8 83 
Bout, distinguished, 8 1 
Sentence on conviction of, 8 28 
Spectators, nonparticipation and harmless Intent, 8 
14 

States, sirore sB ion of riot, 8 81 
Statutory provisioxis, 

Oonoerted action, necessity, 8 9 
Pednltlons, 81 

Idiemcnta of olfenBe fixed byf 8 8 
VeioDy, 8 88 

Force contemplated by, 8 2 
Indictment or Information witb reference to, 8 
20 

Misdemeanor, 8 88 


Statutory provlsLons—Continued 
Number of persona Involved, 8 4 
Punishment, 8 88 
Terror, element of, 8 0 
Unlawfal assembly, element of, 8 5 
Violence contemplated by, 8 2 
Streets, marriilng on by bond of persons, 8 3 
Soffidency of evidence, proBecutions for, 8 24 
Siqppresslon of riot, 88 29-32 
Civil anthorities, 130 
Governor, Ind^ndent action, 8 32 
Military forces, 88 80,82 
Militia as posse comitatus, 8 30 
Persons remaining without lending aid after no¬ 
tice as guilty of riot, % 18 
Posse, 880 
Private persons, 8 80 
State, 8 81 
Terror, 

Element of; 88 3^9 
Indictment, allegations as to, 8 80 
Theaters, disturbance resulting in riot, 8 8 
Threats, element of, 8 8 
Treason, distinguished, 81 
Trespass, 

Burden of proof, 8 22 
Distinguiriied, 8 1 
Biots accompanying, 8 8 
Trial, prosecutions for, 88 25-27 
Tumultuous disturbance, dement of, 81 
Unknown persons, 

Indictment, allegations as to, 8 80 
Proof of allegations in respect of, 8 22 
Unlawful assembly, 

Distinguished, 8 1 
Element of, 88 8, 5 
Proof of allegation as to, 8 81 
Unlawful enterpiise, 

Violence in execution of, indictment, | 20* 

Violent and tuibulent execution of; 8 19 
Uproar, band of persons, 8 8 
Variance^ prosecutions for, 8 21 
Verdict, prosecutions for, sufadency, 8 25 
Vld^oe, 

Element of, 88 If 2 
Intent, 8 6 

Indictment, allegations as to, 8 89 
Lawful enterprise^ execution of, 88 8, 9 
SufDdency of evidence as to, 8 84 
Unlawful entexprisek execution of, 8 19 
WeUght of evidence, prosecutions for, 8 84 
Words and idirases, 8 8 
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Absenee from aooie of roVbeiy, liability as affected, i 
82 

Aeeeaaorles, Jury question, 148, i>. 512 
Aeeomplloes, 

Aimed robber actliig with, first degree robbery, 
125 

Indictment or information, allegatlona, S 88 
Sufficiency of evidence as to gnilt of, { 47, p 606 
Admissibility of evidence^ 146, pp 487-404 
Attempt or assault with intent to rbl^ t 71 
Bank robbery, { 78, p 588 
Age, punishment, mitigation on account of, { 08 
Agg^Tsted crimes offeise as, 12 
Aggravation, Classification of robbery in accordance 
with drcumstances ot { 28 
Aiders and abettors, 

Admissibility of evidence as to, 146, p 488 
Attonpt or assault with intent to rob^ i 67 
CQasslfication of offense, S 28 
Felonious intent, { 82 
liabiUty, 8 22 

Proof in respect of, 8 44, p 481 
Sufficiency of evidence as to guilt of, 8 47, p. 606 
Alibi, 

Ideetity of accused, sufficiency of evidence as 
against Claim of alibi, 8 47, p BOB 
Jury question, 8 48, p 511 

Alternative requirements, force or intimidation, 8 10 
Ambiguity, indictment or information, 8 88 
Apprdienslon of robbers, participation to aid in, in- 
stmettons rdatlTe to, 8 40, p 515 
Argumentative instructions, prosecution for, 8 40, p 
512 

Armed robbery, 

AoomnpUoes, armed robber acting with, degrees or 
grades of offense, 8 25 
Assault with Intent to rob^ 

Burden of proof, 8 70 
Degree of armed robbery, 8 61 
Attempt of accused to purchase weapons, admissi¬ 
bility of evidence as to^ 8 46; p 402 
drcumstantlal evidence, establlidiinent of danger^ 
ous or deadly Character of weapon, 8 47, p 
502 

Glassification of oflCnse, 8 28 
Death sentence or penalty, 8 64 

Sufficiency of evidence as to, 8 47, pi 504 
First d^^ 8 25 
Indictment or information, 8 48 
In8tmetloii8to]niya8to.840,p 616 
Intent, 

llvldmioek847,p 602 
Punishment as affected, 8 54 
Jury question, 8 48, p. 611 
life sentence, 8 64 

Ownership of weapons, admissibility of evidence 
as to, 8 46, p. 402 


Armed robbery—Continued 

Possession of weapons, admissibility of evidence 
asto, 846, p 482 

Presence of unarmed accused, 8 82 
Presumptions, 8 46 
Proofof,844,p 485 
Punishment, 8 64 
Variance in respect of, 8 44, p 485 
Arrest, 

Defense of unlawful arrest, 8 8l 
Forcibly taking property in course of, 8 22 
Threat (ff, taking property by means of, 8 16 
Artifice, taking property by, 818 
Asportation, 

Indictment, allegations, 8 85 
Instmctions to Jury, 8 48, p 518 
Necessity, 8 8 

Sufficiency of evidence, 8 47, p, 400 
Assault and battery. 

Bank robbery, punishment, 8 78, p 582 
Xvidence, 8 44, p 483 , 8 46, p 488 , 8 47, p 501 
Instructions to Jury as to taking by, 8 40, p 514 
Bobbery as including, 81, P 447 
Assault with Intent to rob, 88 66-76, pp 324-531 
Alders and abettors, 8 67 
Armed robbery. 

Burden of proof; 8 70 
Offense as degree of, 8 631 
Assault as essential dement; 8 64 
Burden of proof, 8 70 
Defenses, 8 61 
Defined, 8 60 

laements of offense, 8161-06 
Bvidmee, 88 60-72 
Force or intimidation, 8 65 
Bvidence, 872 

Indictment or information, 88 68,60 
Instmctions to Jury, 8 74 
Intent, 

Evldmice, 8 72 

Indictment or information as required to 
Charge, 8 68 
Issues, 8 60 
Jury questions, 8 78 
Ownership of property, dmnent, 8 66 
Participation, 8 67 
Evidence, 8 72 
Persons liable, 8 67 
Presumptions, 8 70 
Prosecution, H 68-75, pp. 626-581 
Questions of law and fact, 8 78 
Sentence and punishment, 8 76 
Snffielen<y' of evidence, 8 72 
Vatianca 8 60 
Verdict, 8 75 
yideno^865 
Wdg^ of evidence, 8 72 
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Attegqits, H OO-'Kk pp 

Accundon of crime, § 65 
AdmisslUillty of evidence^ | T1 
Aiders and abettors, § 67 
Burden of proof, ( 70 
Defenses, ( 61 
Defined, I 60 

Elment of offense, U 61-66 
Bvidenoe, U 60,71,72 
Force or Intimidation, 165 
Bridmioe, i 72 

Indictment or information, S| 68,60 
Instructions to Jury, { 74 
Intent, 168 

Byidence, | 72 

indictment or inlbnnatlon as reqniied to 
charge, S 68 
Overt act, i 62 


Issues, 8 69 

Jury questions, 8 78 

Malice as element of off^nse^ 8 68 

Overt acts, 8 62 

Participation, 

Bvidence^ 8 72 

Liability of person participating; 8 ^ 
Persons liableb 8 67 
Presumptions, 8 70 
Prosecution, H 68-75, pp. 526-581 
Questions of law and fact, 8 78 
Sentence and punishment, 8 76 
Simfa*hlny , 8 65 
Sufficiency of evldenoA i 72 
VarianoA 8 60 
Verdict, 8 75 
Weight of evidence, 8 72 
Automobile banditry, 

Affidavit diaiglng, 8 8d 
Defined, 8448 

flwTning deilces, violation of law as dwensA 8 


8 ; 


Participation, sufficiency of evidence, 8 47, 507 

Sufficimicy of evidence, 8 47, p 498 
Automobiles, tawtig from pmon in possession, 8 9 


Bandolerismo, 

Conspiracy as dement of offense^ 8 2 
Defined, 81| p. 448 

Snffidency of evidmice, 8 47, p. 508; a 42 
Bank robbery, 88 77,78^ PP 581-585 
TBlgmPTrtg of OffmiSA 8 77 
BvidenoA 8 47, p. 497 , 8 78, p 688 
Indictment or information, 8 78^ P« 032 
Instmctioiis to Jury, 8 78, p. 588 
Jury qnestiODS, 8 7^ P 538 
Prosecution, 8 7^ PP 582-585 
Senten ce and punishment, 8 78^ p 584 
Statutory provisions, 8 77 

Ihdictmtfit or information, 8 78^ P 582 


381IL of partieolars; right of accused, 8 38 
Bodily injury, fsar of as force or Intimidation suffi¬ 
cient to sustain charge of rohhezy, 816 
Brigand^ defined, 8 If P 448 
Burden of proof, 8 45 

Assault with intent to rbb, 8 70 
Burglar's tools, admissibility of evidence as to pos- 
sessUm by accosed, 8 46, p 498 
Capital offense^ armed robbery, 8 54 
Carrying away. Asportation, generally, ante 


Certainty, 

Indictmait or infoimatUm, 8 88 
Verdict, 8 60 
in action, 

Indictmmit or information, description of, 8 36 
Subject of robbmy, 8 5 
QLrcnmstantial evidence^ 

Armed robbery, dangerous or deadly character of 
weapon, 8 47, p 602 
Corpus delicti, 8 47, p 495 
Force or intimidation, 8 47, p 500 
Identity of accosed, 8 47, p 508 
Intent, 846,p 489, 847, p 601 
Sufficiency to support conviction, 8 47, p 486 
Claim of right. 

Attempt under, 8 68 
Tfddng under, 8 22 

Instruction, 8 40, p 615 
Classification of offense, 

Instructions to Jury, 8 P 516 
Sufficiency of evidenOA 8 47, p 502 
Verdict, 8 50 

Coercion, distingoisbed, 81, P 447 
Collection of debt, force or intimidation, 8 22 
ComP^ing ezecntion of oUigation as robbeiy, 8 3 
Conq;Mtenpy of evidence in prosecution for, 8 46^ P 
487 

CompulsioB, instructions to Jury as to particlpetion 
UE^der, 8 49, p 515 

Concussion, distinguished, 81, P- 447 

Confoiring Instructions, prosecutions for, 8 49, p. 612 

Conjoint robbmry, 

Defined, 8 If P 448 
Increase penalty, 8 28 
Indictment, 8 48 
Punishment, 8 58 
Sufflcleney of evidence^ 8 47, p 508 
Connectian with crimes 

BvidenOA84e,p 490; 847,p 504 
Instructions to Jury, 8 49, p 617 
Jury question, 8 48, p 511 
Consent, 

Lidictment or Information, aDegatlona, 

Attmnpt or assault with intent to rob, 8 68 
Want of consent, 8 41 
Instructions to Jury, 8 49, p 514 
Taklng;821 

Burden of proving affirmative defensA 8 45 
Bvidmioe, 8 46, p 480 
Taking without consent, 

Jniy question, 8 48, p 510 
Sufficiency of evidence, 8 47, Pl 501 
Oonsplracy» 

Conjoint robbery, indictment as required to al- 
lege,848 

Elemmit of offeasA bandolerismo, 8 2 
BvidenoA 8 4A P 481, 8 46, p 488 
Presence of one of robbers as rendi&ring question 
immaterial, 8 32 

Constructive foroa Force or intimidation, generally, 
post 

Oontemporaneoas force or intimidation, 8 U 
Contraband property as subject of, 8 8 
Control over property takmi, element of offensA 8 7 
Corpus ddlctl. 

Bank robbery, 8 78h p 588 
ProtoCf844,p.481, 847,p.495 
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Conoboratioii, 1 

AdmissibUity of evidence In, | 46; pi dSS 
Id^itlty of accoeed, 14j6, p. 4P1 
Prosecuting witness, necessity, f 47, p 406 
Credibility of witnesses. Jury questions, 148» p 500 
Criminal intent Intent, generally, port 
Custody of property talmn, rtement of oftensA I 7 
Dangerous or deadly weapons. 

Absent person as liable for rcMery wltb, i 82 
Armed robbery, generally, ante 
dassiflcation of robbery with, | 88 
Deadly weapons, generally, post 
First degree robbery, S 25 
Indictment or information, allegations as to use, 
S40 

Presence of unarmed accused during robbery 
with, I 82 

Death penalty or sentence, U 51,50 
Armed robbery, t 54 

Sufficiency of evidence, { 47, p 504 
Mbdiflcation, { 50 

Deceased person, taking of property from, § 7 
Defenses, {81 

Attempts assaults with intent to rob, | 61 
Ihsbnictlons to Jury, { 49, p 518 
Definitions, { 1, pp 446^448 
Animus furandi, 122, n 14 
Armed, | 25 
Aiporfetion, { 8 
Ajwftnit with intent to rob, 160 
Attempt, i 60 
Bank,|77 
Consent, ( 21 
Dangerous weapon, f 28 
Deadly weapons, S 28 
First degree robbery, 125 
nnmediate presence or possession, t 8 
Instmctloiis to Jury, i 49, p 518 
Intimidation, {16 
Presence, { 9 

Second degree robbery, S 26 
Taking, S 8 

milxa degree robbery, f 27 

Degrees end grades of offense, H 24-30, pp dOd-MO 
Aimed robbery, 

Aeoomidkes, armed robber acting wtfb, | 
26 

Tirst degree, I 25 

OlasdUcation 'Wlfhoot division into degrees, i 28 
Evidence, i 4A, 9- d86: I 47, p 602. 

Tirst degree^ goieraUy, post 
Indictmmit or information. 

Allegations, < d8 
iPioof of auctions, S 44, p 486 
Instmctions to Jury, i 40, p 616 
Jury qnestioa, |4^p611 . . ^ 

doubt; evidence as required to estab¬ 
lish guilt b^nd, I 47, p 602. 

Bognot ton, return of property, S 80 
Betnm of prtmerty as affecting, i 80 
Second degree, generally, post 
Snatching, f 28 
Third degree, < 27 

Sufficiency of evidence, { 47, p 808 
Value of property as affecting,} 20 
Variance, i 44, p 488 
Verdict, { 60 


DeUbeiatlon, element of offense; i 2 
Description at proputy. Indictment or information, 
186 

Attempt or assault with intent to rol^ I 68 
Proof in accordance with, { 4A p^ 482 
Disposition of property taken, admissiblUty of evl- 
denoe^|46,p 493 
Distinctionsi S li PP 446-449 

Attempte assaults with intent to rob, f 66 

Dominion over property taken, eleme nt of offmae, 
«7 

Duress, ins tru ction to Jury relative to jiartlcipation 
under, 8 49, p 515 

Dwelling; punishment for robbery in, increased penr 
alty, I 58 

Elements of offense, M 2-2^ pp 4^-464 
Assault with intent to xol^ SS 61-66 
Attempts, St 61-66 
Bank robb^, S 77 
Burden of proof; S 45 
Force (Mr intimidation, generally, post 
Homicide^ rbbbery with, § 79 
In^ctmeat or information, allegations, S 88 
Instmctions to Jury, S 49, p 518 

Attempt or assault with intent to rot^ | 74 
Intent, 48 2 l 22 

Armed robbery, 8 28 
Jury question, 8 4^ P 510 
Motive^ 8 28 
Rape^ robbery with, { 82 
Sufflcieiicy of evidence, 8 47, p 409 
Escape, 

BV)rGe or Intimidation in aid of, 8 ^ 

Persons remaining on scene with intent to aid, 
882 

Evidence, 88 44-47, pp 481-509 
AdmisslhUlty, 8 46, pp 487-404 

Attenqit or assault with intent to rob, 8 71 
Bank robbery, 8 78^ P 588 
Assault with intent to rob^ 88 56-72 
Attempt or assault with intent to robi SS 60, 71, 
72 

Bank robbery, 8 78> P 588 
Burden of pnxif; 8 45 

Assault with intent to rob, 8 70 
drcumstantlal evidmice, generally, ante 
Force or intimidation, 8 4A PP 481, 484 ; 8 46, 
p. 489, 147, pi 500 

Attempt or assault with intent to rob, 8 72 
Homicide^ robbery with, 8 81 
InsIzoctiODS to based on, 8 49, p 533 
Presumptions, 8 46 

Assault with intent to rob, 8 70 
Fear resulting in force or intimidation, 8 J6 
BeasonaUe doubt, generally, port 
Value of property tak en , 8 44^ P- 488; 8 40i P 
488 ; 847, p 490 

Wrtrtit and sufficiency, 8 47, pp 494r509 

Attempt or assault with Intent to roh^ 8 72 
Jury questions, 8 4% P* 509 
Excessive punishment, 8 59 
Bank robbery, 8 78, p 685 

Execution of obligation, compelling as robbery, 8 8 
Existenoe of property taken, evidence 8 47, p 4M 
Extortion, distinguished, 8 If P 447 
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Fear* 


See. also, Fom or Intimidation, genexally, 
post 


Admissildlity of evidence, i 4^ p. 

CompliaDoe with demands, ( 16 
Bxtortion hy, distinanislied, f 1, p 447 
First degree robbery by patting person In f 4 ar 
of immediate injury, S 25 
Indictment or information, allegations, { 40 
Presomptions, ( 46 

Second degree robbery, patting in fear of fa- 
tnre injury, { 26 

Taking accomplished by putting in fear, element 
of offense, S 10 

Federal Deposit Insaranoe Corporation, robbery of 
depositB of which bank are insured by, 

ITT 

Indictment or information, | 78, p. 582 
F^nions intent. 

Aiders and abettors, I 82 
Blement of offense, 122 

Intoxication prerenting forming of^ defense, I 81 
Felonloos taking; 

Element of oftenseb 11, p 446 
Indictment or information, allegations, I 42 
Proof, 14A Pi 481 
F4Lony, offense as, 12 

Financial condition of accused, admissibility of evi¬ 
dence, 146, p 461 

Fingerprints, admissibility of evidence as to on issue 
of identity, 146, p. 480 
First degree^ 126 
Indictmi^ I 48 
Instructions to Jury, 148, p 516 
Life imprlsomnenti IG2 
Maxlmnm sentence, { 62 
Sufficiency of evldenoe» I 47, p 502 
yerdict ffnding accased guilty of, i 60 
Footprints; Identity of accused, establishment by evi¬ 
dence ot 147, p 508 

Force or intimidation, H 10-20, pp 455-462 
See, also. 

Fear, generally, ante 
yiiOence, generally, post 
Alternative reQoirements, 110 
Amount of force reouired, 115 
Apprehension of injury as essential, | 16 
Assault with intent to rbb^ 165 
Evidence^ I 72 
A t te mp ts, 165 
Svidenoe, 1 72 

Bodily injury, putting victim in fear ot I 16 
Both Elements as essential, 110 
Barden of x»oof; 145 

of robbery in accordance with na¬ 
ture and extent of; i 28 
Oollection of (Mt, 8 22 

Oontemporaneoos force or intimidation, 1 11 
D^idtion of intimidation, 116 
Degree of; 

Fnrce reonixed, 115 
Intimidation, 116 
Element of offense, H 2; 10,18 
Escape, suhsequont force to aid, 118 


Force or intimidation—Continued 

Felonious taking by means of. 11. P 446 

First degree robbery, S 25 

Gambling; retaking property or money lost by; 

17 

Gift as result of as robbery, 8 20 

bodily injury, fear of, 8 16 
Indictment or Information, 

Allegations, 8 40 

Proof of allegations, 8 44, p 484 
Instructions to Jury, 8 49, pp 614* 616 
Intent; element as substitute for, 8 22 
Jury question, 8 48* p 510 
TCuftoirifig property out of holder’s personal post- 
session, 8 17 
Necessity, 8 10 

Participation in as essential, 8 82 
Parting with property, fear oompellliig, 116 
Personal violence as essential, 8 15 
Place of exerting force, materiality, 8 15 
Pocket picking, element of, 810 
Poison, administration as constituting, 8 15 
Preceding taking of property, 811 
Presumptions; fear resulting in, 116 
Previous torce without accompanying purpose;. 
812 

Prior force or intimidation, 8 U 
Prcperty, force against, 115 
Becaptore of property, subsequent force to pre¬ 
vent, 114 

Resistance by victim as essential, 8 15 
Retaking own property by, 17 
Sale as resnlt of as robbery, | 20 
SnatOhing as requiring concurrent intimidation 
or violence, 8 17 

Subsequent force or intimidation, | 11 
Aiding escape, 118 

Prevention of recapture of property, 8 14 
Taking against will of owner or person in posses¬ 
sion, 121 

Third degree robbery, 12T 
Unliquidated damages, taking property to collect,. 
122 

yarianoe; | 44, P* 485 
Violence necessary to constituto, 115 
Foreign money, indictment; proof supporting charge 
of taking; 8 44* p 482 
Fraudulent intent, element of offOnse, 8 22 
Future injury, second degree robbery as result of 
patting in fear of; 8 26 
Gambling; 

Forcible taking of gains or losses as robbery, | 22 
Forcibly retail property or money lost by,. 

IT 

Gifts, force in respect of as robbery, | 20 

Grades of olfonse. Degrees and grades of offense,. 

generally, ante 
Grave crimei offense as. 8 2 
Hahits, admissibility of evidenoe; I 46* p 488 
Handwriting; admissibility of evidence as to on is¬ 
sue of identity, 8 46, p. 480 
Heinous dime* offense as, 12 
Hlkhwayman, defined, 11, p 448 
Highway robbery, 

Defined, i 1, P* 448 

IMdeitoe^ IH i ^7, p. 803, n. 2 


BvlOeno^ I Hk 481, 484; | 40. p 488; i 47, 
p 800 

AttMiVt or UMNdt with Intent to lOb^ i T2 
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Highway robbery^-Oontlnued 
Indictment, 

Cluurgiiig robbery in or near highway, S 43 
Proof of, S 44, p 48G 
Punishment, i 65 
Variance, § 44^ p 486 
Holdup, defined, i 1> P 448 
Homicide, 

Bank robbery aggravated by, punishment, S 78, p 
534 

Bobbery with, H 79-81 
Persons liable, § 80 
Prosecution and punishment, f 81 
Husband and wife, separate property of wife, robbery 
by husband, §7 
Identity of, 

Accused, evidence, 8 44^ P 481; 8 46, p 400 , 8 
47, p 505 

Property, Jury questions, 8 48, p 510 
Immediate bodily ixijury, force or intimidation, fear 
of, 8 16 

Immediate presence or possession, taking from, 8 9 
Instructions to Jury, 8 49, p 514 
Implements for use in robbery, admissibility of evi¬ 
dence as to possession by accused, 8 46, p 402 
Imprisonment, 

Bzcessiveness, 8 59 
Punishment by, 8 61 

Indictment or information, 88 33-44^ pp 471-486 
Accomifiioes, allegations, 8 38 
Ambiguity, 8 33 
Armed robb^, 8 43 
Asportation, allegaticms, 8 35 
Aftsault, 

Intent to rob, 88 68 f 69 
Proof of chm^ of robbery by, 8 44, p 485 
Attempt, 88 68 , 69 
Bank robbery, 8 78^ P 532 
Bill of particulars, 8 33 
Certainty, 8 33 

Choses in action, description ot 8 36 
Classification of offense, 8 43, 8 44, p 485 
Conformity to preliminary proceedings, 8 33 
Conjoint robbery, 8 43 
Consent, auctions. 

Attempt or assault with intent to rob, 8 38 
Want of consent, 8 41 

Dangerous or deadly weapon, allegations, 88 40, 

43 

Degree or grade of offense, 

Allegations, 8 43 

Proof of allegations, 8 44, p 485 
Description of property, 8 36 

Attempt or assault with intent to rob, 8 68 
Proof in accordance with, 8 44^ P 482 
Elements of offense, allegations, 8 33 
Pdonioas taking, allegation of, 8 42 
First degree robbery, 8 43 
Following language of statute^ 8 34 
Force or intimidation. 

Averments, 8 40 
Proof of allegations, 8 44, p. 484 
Foreign money, proof supporting charge, 8 44^ P 
482 

Highway, dbaiging offense in or near, 8 43 
Highway robbery, proof; 8 44^ P 486 

138a 


Indictment or Inforniationr-Continaed 
Intent, allegations, 8 42 

Attempt or assault with Intent to rob, 8 38 
Issues, 8 44, pp 481-486 

Joint possession of property taken, allegations, 8 
38 

Monev, 

Desciiption of, 8 36 

Proof supporting charge of taking, 8 44, 
p 482 

Negative averments, ownership of property by 
accused, 8 38 

Ownership of property taken, allegations, 8 38 
Attempt or assault with intent to rob, 8 68 
Proof of allegations, 8 44, p 483 
Person, allegation of taking from, 8 39 
Proof of, 8 44, p 484 

Possession of another, allegationB as to taking 
from, 8 89 

Possession of property. 

Allegations, 8 38 
Proof of allegations, 8 44, p 484 
Presence, allegations as to taking from, 8 39 
Proof ot 8 44^ P 484 
Prior convictions; allegations, 8 33 
Proot 8 44 , pp 481-483 
Second degree robbery, 8 43 
Statutory provisions, 8 34 
Bank robbery, 8 78, p 582 
Surifiusage, 8 33 

Taking of property, allegations, 8 35 
Force or intimidation, 8 40 
Taking from person, presence or possession, 
839 

Proofot844,p 484 

Value of property taken, allegations; 8 87 
Pro<ff ot 8 44, p 483 
Variance, 8 ^ PP 481-486 
Violence, 

Allegations, 8 40 

Proof of charge of robbery by, 8 44, p 485 
Willfulness, necessity of alleging; 8 42 
Wrongfulness, necessity of alleging; 8 42 
Infhmous crime, offense as, 8 2 
Insane persons, liability of person procuring insane 
person to commit robbery, 8 82 
Instructions to Jury, 8 49, np 512-617 

Attempts or assaults with intent to rob, 8 74 
Bank robbery, 8 78, p 583 

Instruments of crime, admissibility of evidence as to 
possession or ownership, 8 43, p 492 
Intent 

Aiders and abettors, 8 32 
Armed robbery. 

Punishment as affected, 8 54 
Sufficiency of evidence, 8 47, p 502 
Assault with intent to rob; generally, ante 
Attempt 8 33 
Evidence, 8 72 

Indictment or information as required to 
charge, 8 38 
Overt act 8 32 
Bank robbery, 8 77 
Burden of proof; 8 45 

Oiicumstantial evidence, admissibility on issue 
ot 8 43, p. 489; 8 47, p 501 



INDEX TO BOBBEBT 


Intent—Contliraed 

Blement of offense. H 2; 22 
Amnp^ roVbexT. ft ^ 

ESiidence. ft 44^ P 481; ft 46; ft 46b P 488; I 
47, p 601 

Armed robbery, ft 47, p 602 
Attempt, I 72 

Homicide, robbery wltb, § 80 
Indictment or information, allegations, ft 42 
Attempt or assault with intent to rol^ ft 68 
Dutmctions to Jury, ft 40, p 614 

Attempt or assault with intent to rOb^ ft 74 
IntoadGation preventing forming of, defense^ ft 81 
Jury Question, ft 48, p 610 

Inttinidatlon. Force or intimidation, generally, ante 
Intmrieatiiig liquor as subject robbery, ft S* a 62 
Intoxication, 

Defense of; ft 81 

hfitigation of punishment on account of, ft 68 
Issnea ft 4ftb pp. 481-486 

Attenqit or assault with intent to rob, ft 69 
Instructions conforming to, ft 40, p. 612 
Bobbei^ with homicide^ ft 81 
Joint ownership, taking of property by Joint owner, 
8T 

Joint possession of prqperly takmi. Indictment or 
information, aHegatlons as to, ft 88 
Jbke, forcibly taking property as, ft 22 
Jury questions, ft 48; pp 600-612 

iUtempt or assault with intent to lobb ft 78 
Bank robbery, ft 78, p 688 
Bonidiment, ft 61 

Kidnapping, bank robbery aggravated by* punldi- 
znent 178, p 684 
Kind of property taken, (ft 4,6 
rjarcenons intent; dement of offense, ft 22 
Daundry mark, admissibility of evidence as to on Is- 
sue of identity of accused, ft 46^ p 400 
IiOBcer offense, instructions to Jury as to conviction 
jBor, {40, p 617 

Idte imprisonment or sentence, ft 61 
Asned robbery, ft 64 
Bank robbery, ft 78; p. 686 
First degree robbed, ft 62 
BCdio^ sdtempt, element of offense, ft 68 
Manaiemant of property taken, demmit of offense, 
17 

Marked money, carrying in antldpation of robbery 
as consent to taking; ft 21 
Mateilalily of evidence^ ft 46; p 487 
Marimun sentence^ ft 61 

Mllitaty orders, forcibly taking property tinder, ft 
22 

Mlatate, forcibly taking property by, ft 22 

Mltlgition of punishment; ft 58 

Money, 

Oarxylng marked money in anticipation of rob¬ 
bery as consent to taking; ft 21 
Xbrcihly taking possession of money bdleved to 
have been stolen, ft 22 
Indictmmat or informaticm, 

Bescrkvtion of money, ft 86 
Proof scpportlng dhaige of faivtug, ft 44 p. 
482 

Proof of character or kind of money taken, ft 44 
p 482 


Motive, 

moment of offense, ft 28 
Shidmioe^ ft 44 P 481, ft 4^ P 491 
Motor vehicle4 taking from person in possession as 
essential to offense, ft 9 
Narcotics as subject of robbery, ft 4 n. 82 
Nature of offense, ft 2 

Homicide, robbery with, ft 79 
Instructions to Jury, ft 49, p. 618 
Bape, robbery with, ft 82 
Nature of property taken, ftft 4 6 
Negative averments, indictment or information, own¬ 
ership of prqpc^ by accused, ft 88 
Noctumi^, punishment increased penalty, ft 68 
Overt acts, attempts, ft 62 
Ownership of property taken, ftft 7,8 
Assault with Intent to rob, ft 66 
Bvidence, ft 44 p 488, ft 44 P 489; ft 47, p 499 
indictment or Informatlcm, allegations, ft 88 
Attempt or assault with intent to ro4 ft 68 
Proof of allegations, ft 44 P 488 
Instructions to Jury, ft 49, p 618 
Presumptions, ft 45 
Variance, ft 44 P 488 
Participation, 

Assault with Intentto to 4 ft 67 
Bvidence, ft 72 
Attempt, 

Evidence, ft 72 

Liability of person participating, ft 67 
Bnrden of proof, ft 46 
Ck)nviction as requiring, ft 82 
Duress or compulsion. Instructions to Jury, ft 49, 
p 516 

Bvidenc4 ft 47, p 606 

Attempt or assault with intent to rob, ft 72 
Bnrden of proof, ft 45 
Homicide, robbery with, ft 89 
Jury question, ft ^ tx 6li 
Rape, robbery with, liability, ft 88 
Variance, ft 44 p 481 

Pecuniary condition of accused, admissibility of evi¬ 
dence as to, ft 44 p 481 
Person, 

Force or Intimidation, amount or degree requir¬ 
ed, ft 16 

Indictment or Information, allegation of taking 
from person, ft 88 
Proof of; 144 p. 484 

Instructions to Jury as to necessity of tairing 
from, ft 49, p 614 
Offense against, ft 2 
Taking trw as element of offense, ft 9 
Persons liable, ft 82 
Place, force exerted, materiality, ft 16 
Plain robbery, defined, ft IfP 449 
Pocket knife as deadly weapon as respects first de¬ 
gree robbOT, ft 24 n, 68 
Pocket pi<±ing as rPbbery, ft 19 
Poison, force; administratkm as constituting, ft 19 
Possession, 

Admissibility of evidence as to possession of sto¬ 
len property, ft 44 P 408 

Consummation of crime by robber requiring; 

ft8 

Forcibly taking possession of money briieved to 
have been stolen, ft 22 
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Pos8e88lon-<k>xitiniied 

Indictment or information. 

Allegations as to possession of prop er ty, S 
Proof of allegations as to possession of prop¬ 
erty, § 44^ p. 484 

Instmctions to jury as to unexplained possession 
of stolen property, S 49, p S17 
Ownership of property taken, generally, ante 
Presumption arising from possession of stolmi 
property, 145 
Property taken. 

Element of offense^ 17 

Joint possession of; allegations in indictment 
or information, S 88 

Teddng from as element of oflOnse, i 9 
Unexplained possession of stolen property as snf- 
fldent to sustain ccmTictlon, i 47, p. 506 
P o vert y of accused, admissihility of evidence as to, 
S46,p 491 

Preliminary proceedings, indictment conforming to, 
188 

Premeditation, dement ot 
Fdonlous intent, 122 
Offense, i 2 
Presence, 

Admissibility of evidence, f 46, p 491 
Oonspiracy as immaterial in case of, | 82 
Indictment or information, allegations as to tak¬ 
ing from, I 89 
Proof of, ( 44^ p 484 
Taking from, S 0 

Instructions to Jury, 149, p 614 
Presumptiona, i 40 

Assault with intent to rob, i 70 
Fear resulting in force or intimidation, 116 
Prior convictions, indictment, allegations as to, | 88 
Prior force or intimidation, {11 
Proof. Evidence, generally, ante 
Property, 

description of property, etc, ante 
Force against as element, 115 
Offense against, i 2 
Ownership of property, ante 
(Possession, generally, ante 
Betum of property, generally, post 
Stolen property, generally, post 
Subject to robbery, H 4^ pp 461-464 
Taking, generally, post 
Value of property taken, generally, post 
Prosecution, U 38-50, pp 471-619 

Assault vrtth intent to rob, H 68-75, pp 626-581 

Attempts, S§ 68-75, pp 626-681 

Bazik robbery, i 78^ pp 582-536 

Evidence, gently, ante 

Homicide, robbery with, i 81 

Indictment or information, generally, ante 

Instructions to Jury, t 49, pp 612-517 

Attempt or assault with intent to rob, i 74 
Bank robbery, 178^ p 688 
Issues, proof and variance^ S 44, PP 481-486 
Attempt or assault with Intent to rob, { 
69 

Instructions conforming to issues^ 8 49, p 
512 

Bobbery with homicide, § 81 


B cosee u t i on—Ckmtinued 

Jury questions, 8 48; pp. 609-512 

Attempt or assault with intent to lob^ 8 78 
Bank rbbbery, 8 78; p. 583 
Punishment, 8 51 
Bape^ robbery with, 8 84 

Threid; taking property by means of as robbery,. 
8 16 

Trial. 88 48-50, pp 509-519 
Bank robbery, 8 78, Pl 583 
Verdict, 8 50 

Attempt or assault with intent to rob^ 8 75 
Bank robbery, 8 78^ p 588 

Punidiment Sentence and punishment, gene^ally^ 
post 

Qnestions of law and fkct, 8 48^ PP 509-512 
Attempt or assault with Intent to rob, 8 78 
Bank robbery, 8 78^ pu 588 
Punidunent, 8 51 

Bailroad track, robbery committed on as committed ta 
hii^way, 8 1, p 448 
Bape, robbery with, 88 82-64 
Persems liable^ 8 88 
Prosecution and punishment, 8 84 
Baplna, defined, 81, P 449 
Beasonable doubt, establishment or proof beyond, 
Attempt or assault with intent to rob, 8 72 
Degree or grade of offense, 8 47, p 502 
GuUt, 8 47, p 495 
Identity of accused, 8 47, pi 607 
Intoat, 8 47, p 601 

Bebuttal, Identity of accused, admissibility of evi¬ 
dence in, 8 46v p 491 

Recapture of property, force or intimidation to pre¬ 
vent, 8 14 

Beceiving proceeds, liability for roibbery, 8 82 
Recently stolen iiroperty, possession, 

Admissibility of evidence, 8 46, p 498 
Presumption arising from posMssion, 8 45 
BeU; defined, 81. P 449 
Belation bade, subsequent force, 811 
Bdevancy of evidence in inosecution for, 8 46; p.. 

487 

Reputation, admisslUlity of evidence as to, 8 46; p 

488 

Bes gestae^ evidence admissible as part of; 8 46; p 488* 
Resistance, snatdbing, element oc; 8 17 
Responsiveness, verdict, 8 50 
Betaking own property as robbery, 8 7 
Return of property. 

Defense of; 8 81 

Evidence of attempt to return as admissible- 
on issue of intent, 8 46, p 489 
Reduction of degree or gi^e of offense^ 8 80 
Voluntary return as evidence of absence of crizn- 
inalizitent,847,p.502 
Bobo, defined, 81* P 449 
Robo en cnadrilla, punishment, 8 68 
Boll or roller, defined, 81, P 449 
Sale, force in respect of as robbery, 8 20 
Second degree, 8 96 

Indictment or information, 8 43 
Instructions to Jury, 8 P- 616 
SufficieniGy of evidence, 8 47, p. 508 
Verdict fiziding accused guilty of; 8 50 
Secrecy, felonious intent, element of; 8 92 
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SeSf-proteettoDt forcibly taMng progperty as matter ot 

I 22 

Sentence and pnniabmenti ii 61-68, pp. 61M22 
Ags^vatlon, 168 
Aimed robbery, ( 64 

Attempt or assault with Intent to rbb^ § 76 
Bank robbery, S 78, p 584 
Circumstances affecting, (i 62-68 
CSonJoint robbery, { 68 
Death penalty or sentence, generally, ante 
BzcesslTe imnlshment, § 59 
Bank robbery, S 7& p 535 
First degree robbery, | 52 
Highway robbery, i 55 
Homicide, robbery with, I SSL 
IB^risonment, | 61 
BxcesslTeness, § 59 

Increased penalty, drcnmstances affecting, | 58 
Increased punishment, armed robbery, 8 54 
Life imprisonment or sentence, 8 61 
Armed robbery, 8 54 
Bank robbery, 8 78, p 585 
First degree robbeiy, 8 52 
Maarfmum sentence, 861 
Mitigation, 8 58 
Modllication, 8 59 
Bape, robbery with, 8 84 
Bobo mi cuadrilla, 8 58 
Snatching; 8 56 
Statutory provisions, post 
Value of property taken as affecting, 8 57 
Vmdlct, assessment, 8 50 
Serious crime, offense as, 8 2 
Slot nuK^nes as subject ot 8 8i 52 

Attempt, 8 65 

Concurrent intimidation or Tiolenoe as essential, 
817 

Force or intinddation as essential, 8 17 
Grade or classiflcation of offense, 8 28 
Instructions to Jury as to robbery by, 8 49, p 
816 

Punishment for robbery by, 8 66 
SufBciency ci OTidence as to robbery by, 8 47, p 
604 

Sodomy, threat of prosecution for as intimidation 
supporting charge of robbery, 816 
Statutory proTisians, 

Bank robbery, 8 77 

Indictment or information, 8 78, p 582 
Choses in action as subject of robbery, 8 5 
Classiflcation of robbery otherwise than for¬ 
mal degrees, 8 28 
Deflnitions, 8 !• P 446 
First degree robbery, 8 25 
Indictment or information, 8 84 
Bank robbery, 8 78, p. 532 
Punishment, 8 61 

Armed robbery, 8 64 
(Srcumstances affecting, 8 62 
Dangerous weapon, increased punishment for 
robbery with, 8 28 
Increased penalty, 8 58 
Mitigation, 8 58 
Second degree robbery, 8 26 
Snatching, 8 17 

Grade or classiflcation of offense^ 8 28 


Stick up, defined, 81« 449 

Stolen property. 

Admissibility of evidence, 8 46^ P 403 
Forcibly taking possession of money believed 
to have been stolen, 8 22 

Instructions to Jury In respect of unezplalne<1 
possession of, 8 49, p 617 
Presnmption arising from possession, 8 46, p 
498 

Unesiflalned possession by accosed as snfficicnt 
to sustain conviction, 8 47, p 508 
Store robbery, sufficiency of evidence, 8 47, p 405 
Subsequent force or intimidation, 8 U 
Aiding escape, 8 18 

Prevention of recapture of property, 8 14 
Soffidency of evidence, 8 47, pp 494^509 
Attempt or assault with Intent to rob, 8 72 
Snrplnsage, indictment or information, 8 83 
Taking, 

See; also, Fdonlons taking, generally, ante 
Against will of owner or person in possession, 
821 

Artifice, 8 18 
Claim of rifl^t, 8 22 

Instructions, 8 49, p 515 
Consent, ante 
Element of offense; 8 2 

Evidence; I 44^ pp 481, 482; 8 47, p. 400 
Force or intimidation, generally, ante 
Indictment or information, ante 
Instructions to Jury, 8 49, p 613 
Intent, 

Element of offense, 8 22 
Inference of criminal intent from taking, 8 
45 

Jury questions, 8 48, p 510 
Nature of property taken, 88 4; 5 
Necessity, § 3 

Ownership of property taken, 88 7, 8 
Partidpation as essential, 8 82 
Person or presence of victim, necessity, 8 0 
Stolen property, 8 7 
Trickery, 8 18 
Value of property taken, 8 6 
Variance; 14^ p 482 
Third degree, 8 27 

Snffidency of evidence, 8 47, p 508 
Threats, injury to property, robbery committed by, 
816 
Time; 

Intent, 8 22 
Proof of, 144^ p 481 

Tools, admissibility of evidence as to possession by 
accused, 8 46; p 491 

Toy pistol as dangerous weapon within meaning of 
robbery statute, 8 25; n. 63 

Tracks; identity of accused, establishment by evidence 
of;8 47,p 508 
Trespass, 

Defense of trespass by victim, 8 81 
Fordhle trespass distinguished, 8 It p. 447 
Trial in prosecution, 88 48-50; pp 509-618 
Bank robbery, 8 78, p 638 
Trickery, taking property by, 813 
Unarmed robbery, suffidency of evidence aa to; 8 47. 
p.603 
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Uidignldated damagesi fozce or intlmidatton in tak¬ 
ing property to called; 8 22 
Value of property taken, 16 

Degree or grade of offense as affected, | 29 
Evidence, I 44^ p 483; 8 46^ P 488 ; 8 47, p. 489 
Indictment or information. 

Allegations, 8 37 
Proof of allegations, 8 44^ P 483 
Instructions to juiy, 8 49, p 513 
Punishment as affected, 8 57 
Variance in respect of allegations, 8 H P 483 
Variance, 8 44^ PP 481-486 

Attempt or assault with Intent to roh, 8 69 
Robbery with homicide, 8 81 
Verdict, 8 50 

Attempt or assault with intent to 8 75 
Bank robbery, 8 78, p 533 
Vidlenoe, 

Assault with intent to rob, 8 65 
Glassiflcation of robbery in accordance with na¬ 
ture and extent of, 8 28 

Evidence as to reputation of accused for, 8 46, 
Pl 488 

irtist d^;ree robbery, 8 25 

Force or intimidation, generally, ante 

Podcet picking, element of, 818 

Proof of charge of robbery by, 8 4A P 485 


Violence—Continued 

Snatching without further Indication of, 8 17 
Taking by means of, 8 It P 447 
Voice, identity of accused, circumstantial cMdenca 
establishing, 8 47, p 568 

War, defense of taking pioperty as act of, 8 31 
Warrant, forcibly taking property in pursuance of^ 
8 22 
Weapons, 

Armed robbery, generally, ante 
Glassification of robbery with, 8 28 
Dangerous or deadly weapons, generally, ante 
Evidence as to possession or ownership, 8 46, 
p 492 

First degree robbery, 8 25 
Wdght of evidence^ 8 47, pp 494-509 

Attempt or assault with Intent to rob, 8 72 
Jury questions, 8 48, pw 609 

Wharves, robbery committed on as committed in high¬ 
way, 8 li P 448 

Wlllfnlness, indictment or information, necessity of 
alleging, 8 42 

Words and phrases, 8 If PP 446^9 
Definitions, generally, ante 

Wrongfulness, Indictment or information, allegations 
astOb842 
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